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1. DrscrPLtlBRY PRoCEEDTNGS - vrol,ATloNs oF N'J'S'A' 33tl-26 and 33rl-43 -

I,ICENSE SUSPEIDED NOi. EAIANCN OF lTS TERM AND ANY RENEWAI,S WITH LEAVE TO

MOVE FOR LIFTING UPOI'T iiIEM]SSTON OF ?ROOF THAT UNI'AI'IFUL SITUATTON WAS CORRECTED

BIIT NO SOONtr' THAN i; OO"S OOO.! FFECTIVE DATE OF SUSPENSION'

fn the Matter of Disciplinary
Proceedings against

M S &1I Distributors, Inc'
Lanedon and Meadow Streets
Whaiton, NJ O7e8,

Holder of Limited lflrolesale
ii;;;;" No. 34oo-29-107-oo1 issued
bv the Director of the Division
oi afcofrolic Beverage Control '

-------------:
MolEan, Ilelhuish, Monaghan & Spielvogel'

Attornevs for Licensee '
Charles J. Mysak, Esq., Deputy Attorney

Hon. Gerald I.

lai,ecl: .APri1 18 ' 19BO

BY T?JE DIRECTOR:

^ ^^ ^r\.D- I l rY\J(.)

CONCLUSIONS

. ORDER
x-)+rzl)-A

Esqs., by Elliott AbrutYn ' E-"r ' '

General ' Appearing for Divislc:-'

Received: APril '18 
' 196C

IN]TIAL DECISIOI{ BELOiJ

Jarrett, Administrative Lav" Judge

Written Exceptions to the lnitial Decision vrere filed by

the license" pr."t,uni--io N'J'A'C ' 13:2-19'6'

In its Exceptions, the llcensee argues that the finoing of
suilt to the first "ii"i'gu 

j-s not warran€ed on the substantive
?;;i; ;;d";Ial-ot, i;*ifi; aiternati-ve, that such unlarr'rul^
situation \,ras gg-g4fu!.; ;;d-fh; pro;iosed penaltv ($5'oo0'oo
fine) is excessive.

As to the second charge and proposed.finding o{-"g:i}lv"
and "voj-dins" of conir;';;ei-;;;"islQry' the licensee submjts
rhat, in this trquasi- c riminal p"o""ed'nit" N'J'S'A' 33:1-26
is inapplicable because such statute doEs'not make conditions
;;"i;i';;;;;;";;iii6 ;i-; li"u""" imposed bv private parties
unlawfu]..

My review of the records indicates the folJ-owing activities
of thc various p.""i""- and entities mentioned in the Initial
;;"ili";-;a re'rer"tre to interests in liguor licenses'
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T - I]TRTNRV NF 
^DI 

T1- - ,,..--.,,.,.. vr r+r..ur{GTON LflCORp LI0ENSE

^^-*^tt1l"€!91,9!gppi"g Plaza, Inc. ovns and operates a shoppinscenter rn Parsippalyr New Jersey.. James L-Lrke 
-and Ralph Loveysare stockholders therein. Arlii:gton acquired a retaii liouorLicense on or about Marct' 11, 1914. fhis U.Jens" ,."-t"a"'iferredon or about Ylay 1j, 1975 to Liqcorp, Inc.

It is not clear who the stockholders of LiacorD were at that
tiue. However, it is abundantly evident that aitington exercised
dominion and control over this license. On October 17, 1974 it
entered a leasehold agreernent with Ernersons Ltd. and provided
therein that the Liqcorp stock vas to be transferred to Emersons
Ltd. and, in essence, revert back to Arlington or its assignee
at the eipiration of 'the lease terrn. li-fif s-posture , it f s
clear that, through these business arrangenents, Liqcorp was
nerely a rrfrontrr for Arlington and the purported transfer of
Llqcorp stock to Emersons constitutes a prohibited rrlease outrl
of the license. This situation is not part of the subject pro-
ceedings but is relevant thereto, as will be hereinafter discussed.

l{hen Enersons Ltd. experienced financial difficulties, the
stock of Liqcorp was transferred to Arlington's nominees, James
Luke and Joseph llilf . This occurred on or about IUay 11 , 1977.
The Liqcorp l-icense was renewed for the 1977-78 license tern
r.,i *1-r in affaa.{- o cnonia'l nnnrii+inr' +}rsl the liCense certificaterYr wrrt flr v-f vv e,

would be retained by the issuing authority r:ntil the licensed
nrpmi scs satisfw :'l 1 TovrnshiD reouirements.

0n or about July ), 1977, t|.e stock of Liqcorp held by
James Luke and Joseph lJilf , was transferred to Kimba Limited'
and B.C. Restaurant of Parsj-ppany, Inc. The transferees are
the latest and current tenants of Arlington and trade as Beefsteal{
Charli-ets. The lease agreement between Arlington and Beefsteak
Charliets contains provisions sinilar in import as the Arlington-
Ernerson lease referenced heretofore.

TT] - ANAI,YSTS AS TO CHARGE T

The coterrri-nous holding of an interest in the retail license

rr - HlsToRY OF rU S &Ij DISTRIBUTORS. rNC.

On or about March 15, 1977' Robert Luke' James Luke and Ralph
Loveys entered into an agreement to purchase the assets and LimiteC
Wl:olesa1e liquor license of Sufferin Tri-Cor:nty Distributors, Inc. ,
which has its princi-pa1 place of business i.n 14harton, New Jersey. A
formal applicati-on to transfer said license was filed uith the
Division-6n or about May 27r 1977 by M S &1'/ Dlstributors, Inc.
M S &W ls the corporation formed by the aforementioned individuals
who own all of the corporate stock therein.

The transfer application of M S &1'I Distributors, Inc. was
approved by the Division on Ju1y 1 , 1977.
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?:?i:!i:i:T?ll:fi i' 1*T*ii#J:i:#li:.mnli$itt:$IiiH"::'
;ff*T{:Ji,r*:ii:: jrii"ii!+l}*i:t:r;i:$,:lJ#:i?,1"'
Said statute makes it unrawru-L-'::-: -'j:';:*;t.;"tlv or indirectlyi:**liiffi i"3il"1? "uil?3ll[":: 

. :r'
rhere dir ectlv existed-ttre..nr9!1!tt:*^dY:1-:5?::"*:

,,,., ll"l3t7"tE"iiiv"6, -ti?tt . ^::::;:,:: ::? ll5':::i3'":?"July 1' 19 ll.to uur] 2r t2tt' ' not ano could not be
[E*iitti*"i since the retail 1i9:i::-Y?:. idd,ro.r +.he license
ffi#H#Hi'"#:i+ t[:.;::F:F:a:tl*iil'-i3"i3t":n:."'." :?"3:*;lll::*.*iii."3lu. ili !i"]+i .y;ii-ll:"i*:'.:?'1"::"f,:'uu'iBi}i"ifl:" i"-iff t"oi'tt::iiF:t;::i"i*i*::"*?.t";":'if, i:"u
l?' h' 

"' 
3 ?'i3i;:': #s-{r :;*","'{;i"::*:*"y::'?*: 

u ror thi s

il"t$i:"i-;$i;i;";;v-u s aw Diitributors' rnc'

from

I do find, however, that the stockholders of 11 S &ti

ustrituiors, inc.,';;;;";ii-;";-;v-iii-in:;":;: :l tl: tl:itE:::
il; iiits,lliai :=iFll,i:'3:*I:Lx=:i;:i:ii?:l: "Tti; 

"x; 
;;:i;

iirltJipi?'*iri*=i:Le$ -ri::i: : q:krhi" :i" iilii:::H'"'lr'" "
discusslon of this 3l"l6pt aia-penaftv therefore sha1l be set
forth hereinafter.

IV - ANATYSIS AS TO CHABqE_JJ

proceedings in this t":l9l-?:: :l"i+^:l"i?:"i:":l:The
criminal ..8g4-gr e provlsf ons^ or- I): Y i:r ':: /<:
Fich prohi il3tliSii6;" .s'iil-"i' lraniieraunltl ":^311:"?*:'"
X?' 3"'l[3ii "ii"';;: ;:'#;iii-i:::F:ry:l : "*"g'tf; 3 B{"i:: llu'1"?i.3nii?8"i"+;il;:"i";;";;;';; ";i ; 

. q:11:v^"1-l?3 te, and a
Alcohol-j.c geverage law t r Yv't sDerre * {--;e" a basis for institution
ir""ittt thereof i- spec ifically--cons roar -- - n -^ | ^\ T i.Fnseetsbreach tnereoa rs 5pe\--!rrwqlrr vv"v---- jj21_11 (a). Licensee's
oi- oisc:.pri.nary pro-ceedite?' I:J:S:1: ^. -^ni mi rr='r i nr-erDrerati01 dlsc.Lp-Lr.rrar-y lr1 rrusss'rbe. ilcriminat interpretationn"""otioit. and- attempt to impose a quas:
is vrithout basis in law and reJec'Eeo'exceptioirs and- attempt to 1*P?::^3

The incidents of ovrrrership-of a liquor license involves, i-n

basic principl-e, two a;;;;l;' -ott"^ ig.ilie privilege to cperate'
without interlerenc. li'ii"liot-or tr'i"a parties' a liquor
licensed facility una"""!ii"u-lrre-prori-ts-ir,erefiom. Ttre second

;;;;";"-;r,"-"tiriti i"-"it" the iicense or dispose or same

wilhout third party'i""itii"tu, luuiect only to the approval
oi tt " 1oca1 ilsuing authoritY'

The current operator under the Liqcorp license' Beefsteak

Charlie's' is the ";;;#;";';i-'t"-ptoiiis'from 
its license' The

commercial st oppins'IiiliEi: 
-r!""J--""it"r-piovisions which include,

in addition to a miniii'i-iii"o-i""ta1 ' a-five (5?6)'percent gross'

rrofits provision iJ-ilJtti"'iiurt-r'"t"itt' The provisions concernlng

Ltre definition of d";;';;;l-i"a ilt" percentag-e fixed therein
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appears bona fide and does not constitute a prohibited interest
1n the profits of_!he Licensed bus j,nss. Attorrrev Generalts
Formal opinion 1964-No. J, Bulletin 1564,-I-tefr'U

As to the second aspect, Liqcorp, fnc. does not possess
!:nencumbered transferability or alienation rights to its license.
lhe license is, in effect, trleased out'r to it for the terrn of
any ]easehold or renewals. It cantt be sold to another person.
It canrt be transferred to another location. The controller of
those basic privileges of the l-icense is Arlington. Arlington
is controlled by James Lu].-e and Ralph Lovey. This arrangement
violates N.J.S.A. 11:1-43 and N.J.S.A. 3321-26.

As the Administrative Law Judge noted, these lease provisions
are unenforceable in a specific performance action. However,
an administrative agency has no authority to declare a private
contractual provision void. That finding in the Initial Decision
is rejected. The Division's remed.y is to suspend a license for the
balance of its term and any renewals thereof vihich may be granted.
r,'i th leave granted to lift the suspension when the licensee
establishes, by Verified Petition, that the unlar,rful situation
has been corrected, subject to a fixed ninimrm suspension to be
s erved .

V - PEI'IALTY

I am not unnindful that the basic purpose of such license
reversion clause in a lease is often a business determination to
insure that a cornmercial property always has a liquor license sited
therein. Vfl:ile this does not validate such agreement, it is a
relevant factor in considering an appropriate penalty.

fn the instant matter, M S &\'/ Distributors, Inc. has not
hidden any of the facts herein and did specifica)-1y i.ndicate
sarne at the tine of its application for transfer of the
Limited l'tiolesale license to the Division investigator. llhile
such disclosures were apparently the genesis for the subiect
charges, I do not understand why an affirmative recorurendation
to approve the limited wholesale license transfer application was
issued prj-or to requiring a correction o.i the unlawful situation.

I am also aware of the continuous efforts of the licensee,
duri-ng the course of this proceeding, to undertake any required
corrective action.

!-s my penalty herein, f shall afford the licensee the
oppoitunity to take appropriate corrective action. This should
include the following:

(1) Total rel-inqui-shment of any interest, control
or reversionary rights to the Liqcorp, Inc.
license by the individuals who own the corporate
stock of M S &!I Distributors, Inc.
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(2) 
X?tifti3:'??*?ln'1fi"'iii:'!["H:i3!l'3"1T381""
ito"r'rJiilui""i6"t'or) 1l* :i?i?;fli lli; "teffecting an unencumbereo
ti'e i'i-qc8ri; i;;; 1i"9ll";.1!?:i :X",li"'"restriitions against tne'-r
or trte"iilei"E'ot any other reversionary '
rights -ti-a"iittgton 6r its stockholders; ano

G) :r?,t:"?t"H'?Hl:"3i"13i;"T"?1"?ll?";'11 ""'
sel]. any alcoholic beverales to Liqcorp' lnc' '
u"v ti'ji"?!i!"-or-out"r_r6tai1 liquor licensee
located at the Arlington Plaza Shopping center'

ro insure that the u1r,a1fu:--si-1"11i?i.,'il il"tlil;r33"il8i;il:
.,,0 u3o uilSHli'1"?1"'t;"*;Fl'i;;" 

"; f."g* ll, llr:?: . "?i::" i"?:i;'''
?"3n3i,-' "lE'JEii' 

tiE' i i;i":.9 ;i vl .?-*n'3::';A:"13E3' .it' i"';' ;;il";l?i: ;XiH:: i'i- i-ti" i"ii, 
- 
ilyi::'H?"r? : "138?"'tf; "' 

il":il.,
'":;";:i"'?i3lEE'" inli--ei .;i ei::* l: "ill"l i?I? 

"1" "lt?.i 
iii"ii,.

i3"fiX?l"'l?" ii?i'l'd" J'"'til" ":"E;;;; 
i :": ^:1":::: l'i3;:":st":?".1:'liig'?lll! fiii ::"iil:"#=;*; l* I l:u:",?::""';;";;'ir.tl trt. unlavrful situation r-s cor.euucu' eu!'

shal] sueh ",,"p"'"''Ji";9"iii!:i::?::"I-::?l 
ten (10) davs ron

?f,3'iti3!tt;:"5;;;-;i ih" 
"'"'"pu"=ion 

herein'

I shall conmence the rrithin ?Y"!"1:io" effectlve
,"" - iei.'li^Bo- if 1 il:::.1*:;::li ":'T: t?-:??p:3;;.:'i:
3:H?t'-nltnliil"io'o' u. f ine r, in^co'p'o'ii"" in iieu'
lsuspension in the amount ol s r'uvv'"rv'

Having careful-ly considered the'entire record herein'

incrurinf En" .il,*iliifi;i;.ffi "t::t$::',li",i*iii'il"l:;""liH'tnE"fi?l?llildi:lii:m,"ii:;t":*iiii;!'^:*?"i:?;:i?!i 1"i,""""in the findings .ll1_i?:?T::"liiiltia"""-"""pi"*""ted, and adopt
gl*5;i"t*;'::":1":::6"illF ii!'li'?t"3"iE"ii #;; ; ;-a'i1 tv. u'

il?i*i3;" S{":;":;"t#i:li;iii";::"F*;il'u"'illt?:iuo'""f ll3"
or are without merit'

4r\.r1n h ra,\J.vv 1,.,,.
^ ^-nont i rre
T ch>l'l

^f 
'1 i 

^6lrqF:

By lette{ dated Mav,2t:^1?P9-3"*^:::?::?t""t"":I'i1i tnto'
.n" u?{"fil;";";"i;:";::"; ;"il;;:: :ttl"l*i:I*'?""il3'}IlH"3:::riil"'i:*:i"?::i::.' "T"!iig-;l;l^:?i*"it to be uirwarranted'
"olscuss .,.t,s r-e6qr 

;e-;;; accordingly denied.in fact, unti-melY r e

Accordingly, it is, on this 29tb day of May' 1980'

oRDERED that Linited . 
1.lhor-esar-e l:"?l:".T3:"?1??- 3?;i31;3"'ORDERED trra.l_Llma].e(r wrlurs'qre ---;i;; Director, Division

i""rr"t^ 16' iils 
--aw ni"t"ibutors' -11":-lI. . o. T.ar.r rrrlon and rvreaoowissued to M S_&\^l ljlstrrlDu Lulb ' rlrv ' "" - ;;; Lingaon and Meadow

i"t-ii"ortoric Beverage control-for.l"::::*.,, qrrsnended. lor ",'e3i*:?::"H:"?:x"il:*3#"'iE";e*i ^'i";;i::i 
;:?i::t?$"'?5, 

38"i:l:i::' "F?i:"t"ffi , :!i ;l!, "iy:-?:."::F,:r ?i:?::""?.1?' 33un;3'balance of -its l:*i "o 
wIr,' L'LUrs -''v' 'iiii ifr"""of that^T?y be

iii"i;8.v, June-28, 1999-111,f?I^'l{^::t:" to move for lrrtrng
;?,"rt il' *i tii" r3 Ii," lii:l*: *^:n: 

"' 
::::?: " ol" u3?l ?, i3""t i" iilii,sr:-' --'r, r'rrJ- utr ruqrv 

l"t*i""ion of proof , byIh" -;spensi-on uPon
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that the unlawful situation has been coruected; but in noevent sha11 such suspension be lifted sooner tf:an ten (fO)
{ays fron the effective date of the suspension herein;'andit i-s further

ORDERED that, in the event the unIav,,ful situation iscorrected and verified by the Director prior to June 2g, .llgO,
I shall ac_cept the payment-of a fine of- $-1 ,OOO.OO in compromise,in'lieu of license suspension for the minimum of ten (10)
days suspension heretoiore imposed.

In the Matter of:

A],COHOLIC BEVERAGE CONTROL
BOARD

MS&W DISTRIBUTORS

JOSEPH H. I,ERNER
DlREgIOR

INITIAL DECI SION

oAL DKT . NO. A.-B, C . 2820-7 9

Agency Dkt. No. S11'906, X-54 | 275-i''

Appearances:

Elliot Abrotyn, Esq.
attorney for Ms&W Di sf-ributors

Charles J. Mysak, Esq.
Deputy Attorney General
for the Division of AIcohol-ic Beverage
Control

BEFORE THE HONORABLE GERALD I. JARRETT, A.L.J.:

This is a hearing concernj-ng the alleged violation by
Petitioners, MS&W Distribuiors, of N.i.S.A. 33:1-43, which provides,
in part, that no licensed wholesal,ei-6-f alcoholic beverages, its
stockholders and officers shaIl directly or indirectly have interesi
in the retailing of alcohofic beverages and N.J.S.A. 33:1-25, which
provides, in pait, that under no circumstancEE GIEILT a license, or
rignts thereunder be deemed property' subject to inheritance' sa1e,
pledge, 1ien, levy, attachment, execution, seizure for debts, or any
other transfer for disposition whatsoever, except to the extent
expressly provided bY Ti-t1e 33.

Said violations aIIegedly occurred in or about June' 1977
and September, L917. Petitioner was served with noti-ce of alleged
violations on october l-8, 1978 and an answer and PIea of not guilty
was filed with the Director of the Division of Alcohol-ic Beverage
control . The matter was transrni-tted to the office of Administrative
Law for determination as a contested case pursuant to N.J.S.A. 52:14F-
l. et seq.
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oAr, DKT. NO' A'B'c' 2820-79

A hearlng was held on'February 'lI ' 1980' The issues of

, L ,^a: ri n o ar" wr,e*,ei.?i.l;t.:"ii:iri:ii::llili::::li:"":'="a
:??":;i;1; indir"ct,, .;;-;.conditions" 

ltockholders or orricers

;!;iqi'x 
:r" 

#il:i#r**i=i=*i:::";i*.h*iti*- :i"'?i; ::"'"
beverages' Fina-l mertLu''

March 7, 1980 '
rhestatePresented-"1?Yi:l:"s'l"iilfredD'Blood'*?l"iiitu

t::fi ?t:5 liit iF,:iuii:llllii;;|;i:'"::":;'::"::i::"io rnve s'lisa'lc

T?ir.""il:;'Br:?:;"xi:i"T?iii:$i*":mx:+-1;r'T:l:5;:'iiii 
= 

i i. a ii," n"t ::i"ii,;il:"tlil.;*t:"$ll"E::+ti=i ":':lii"?il:of MS &i4 CorPoratLon

;?":::" il::: ;f,i:"-?:".1t:-:li.'*ffii:it"i"ofl l:13'::':li'::l:

3rT€l'"tnl'i:i::,i:ii 3;:illlllii"::t "::; !i;*a:l"iit=l u?iol"'" ="

:t3:t "';""":;:':;'il:;.?H 
. 

lYlt;iii;::-i*t':l;i;t'*;tt::":;: 
" 
"

::. 
",":;:r:""--ffi 

,:li:: :i:1f i;ii,i5lli:-lt;in: kli i ; lt3;''i:iii:;
ii"iII - - 

i," 
-=l==. t,j ;i:::H"1.:llX"il :U .';l;:n"31?'il311 ":" 

:::" "

::lit?:3"':t3"Eii3.;;; is n-2.

one or .l?"n;3"i::.t;"";,:l;=::l'if,::;:i:l:ii:fiiili::;::t,
in violatio" "t tt:*:"ii X?"ti'J=nii!=-i.".tpts fiorn u"!l"rn" term of
: iffi il"lri "i 

iY:,r;:"li::1E:iiri::n:l;r 
. 
*l,::er.='.

the contract' He.

:*i*,":iu:,i'l?::.iil11i,;=l;Iaf ;iffi $'i*[";$il!",;i",
il:'i::l:':l.in3"il-= ;in,l"i -ii'"r:' :

ilililll; ;-ili:i'li$f ,'it';+i; i:+*q*';;l:=?*: f 
= 
"*=1"., *

?":i:lii:'#!'il,::*lf il"l.*:'l,ii "1'oll?" 
liTi SiTE i" =''; ;;; i n'! e re s'|

ii-rqsiw-lna "'"'t:i;":tt .li.rt*l:l+li.i4?:,"11,,::i *i;ia ;;ili3;":nffi:-31!"?';;";'alrauri, 3T-1"i1;;;l- r,,.. t"' *=ril:;:ili,'n,
i:"ll;:*":iu ;"3il H'ili H;'ii:ii::i'ifl 

"; 
lla:i,; r. ""t:' i; anv o,he r

f ::t ii;"tr=:s\i:1.*?:?*:i;i::?"#3i: iil:*: """i::' ;:
i?"ill'3ln3l iifl" "'
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Under cross examination Mr. Blood admitted to investigating
the person-to-per son transfer of Suffern Tri-county Distributors
to MS&w Distributors, the present holders' and upon the completion
of his investigation he recommened to the Director of the Division
of Atcoholic Beverage Control that the transfer be approved and the
license was in fact issued on July I, 1977. on June 24 he had an
occasion to meet with Mr. Robert Luke who is President of Ms&w
Distributors, who advised him that Enersonrs was the owner of a
liquor license housed at the Arlington Shopping PIaza and they were
cuirently going through bankruptcy proceedings. As a result of the
bankruptcy proceeding the lease v:ould be terminated' the liquor
license transferred back to Arlington Shopping Plaza, who subsequenll-\'
vroulil transfer the liquor li,cense to Beef steak charlie's. I'1r. Luke
then advised Mr. Blood that his brother James and Ralph A. loveys
were partners in the Arlington shopping Plaza and when asked whether
Ilr. James luke or Mr. loveys would have an interest in a liquor
license was advised by Mr. Robert Luke only as a landlord/owner
of the building vhere the license would be focated. After completion
of I{r. Blood's investigation in June of 1977 he then recorunended
to Anthony T. Pepper, principal inspector, that the license be
approved, who then transmitted same over to the licensing bureau
for final action.

He stated that what he found objectionable in the lease
was that in the event of a default by the tenant' Beefsteak charfie's,
tl'e shares of stock of Liqcorp would revert back to the landlord '
when cfosely examined tre itatea that to the best of his knowledge'
pursuant to the term s of the l-ease, Kimba orn'ned stock of Liqcorp
I"a-ti.rrt at the time of the hearing they also stilled owned the
stock of Liqcorp and the Arlington Shopping.Plaza,.Inc' did not
own said liCense or stock. It was also adrnitted that notwithstanCing
his objections to the reversionary clause in the l-ease he sti1l
iecomm6ndea that the license of a person-to-person transfer of
wholesale liquor business be transferred'

He was then questioned with regard to his objections of
the gross rental p.t."titag. clause where he again reiterated that
ir.-fEit it exhibi-ted some iort of control by the Arlington Shopping
;i";;; rnc. over the operation of the Beefsteak charliers business'
ie admitted that the tenant of Beefsteak charlie's was to Pay a
fixed minimum rent income from the incePtion of the contract and in
iaaition vrould pay a percentage of gros! income after the expiration
of the ten year perioa. egaj-i, his main concern was the indireet
control Uy trre owner of - ii*i!.d wholesal-e license over a p1enary
,.iiif coisumption Iicense whether or not the conditions to bring
this control- to bear occur or do not occur in the future'

Underreilirecttestimonyhestateilthathisfina]-conclusion
in his ,.p-it *." "it would appeai ttrat Arlington Shopping P1aza, the
prf".ipii! of rni"n are stockholders of the subject whol-esale flcense
ind f,i6corp ovrners of retail license No' c-l0 

. 
transferred. the out-

;l;";i;;-;iock of Liqcorp to Kimba, rnc. trading as.Beefsteak charlie's
;;;";;;.aing as r,iqJorp'trailing as Beefsteak charrie's to shiel-d
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an indirectlv'?l:::l i*.i::"[:"*,i:.!i: ;i!::i:ii,ifili::5.1:
:ffi ".:i*:.i13'''.?Il'"",m:;:*;!n=:i:ii;:f 

ltlt:#itf :Kimba. Same is as r

i:i,l*"ii;:;e.g:ll:";":*lEiliii,'i:F,r,"*r"rar policv) . ?rd or

iii:l?i ile;, ;;":"fi =":l.i i .s:"3'":i'ili?i:TJ:::.=*ti;ol:,,un, =

*ni:#'t*'il"::" ii:lli=li:?r!:it'?t: ?:::i,i;"i**":;'::e asree
iion-it'"'.t^il?'13"13: ::i;"1::ii;,,,'i? ;;;-;;;= or liquor. license

!*l;fu .3i"ie ililil' l:rrk :";F i:.;li.:=:u:' ;"1'"':i?: :i:.
rhe srate 

rre ":;:.' l: ;?::"itir'",; "iq!:,1:yr^l:, 
:i; ;i'"" u

to testify. He sta
occupation is that ii"'-i"r'='tut' Cd::?i;i"il:";ti:::"1:i'nntlo"'u'='

ti*:il*iir;i.lii' r,k$iii?:i-:-t, ?::,it?i!"!=' :,'iil" 
i""' "' - -

il?":'i: ;H"";*iii:l" iti:'::?in;*'i;;:i;'ii:;5!;"'i:""'i:" "'
fl:;"::l;':,=::::;":i:!::k. li=li: -rl:::i:tl,li"li:?3:il?llll?:'
i:i:iii:,;1";?;:t':3:i'ili'illil" ":i::ii:"iii:,1.i;,*t't;]i:::"" .;il;;:;;;;i?:" i:'.:l;ii lii?i?l:ri"i:i::Fi"|;:r':is'"i:;';:',8{,
lml*"::lli=#l:!i!:l'g;si: r{.ffiFt":il: iii-iU'i;:"
:ili5:3:;'"i,il"ii:"i:,:iii::";:*.it::n:":'"!:i,'ii':i"l',T"i:.
i: i:3"::;-!ff:qi: ;:"i:illi::;;i":";!;ii!tn.1" " resu* o*he
Emerson default and was asbLrrsu

Under cross examination he 
' 
adnitted to being a\^rare ot

the terms of the t!l'="'itJrtrpi;:l:-1:*oa from transferrrns or

*q;:fifti:i," ntiq;"ffi#F;:*fil"*-$$il;
;::fi$l*ti i;:?:' ;;,r"'1;:'nl#":i:H'";:;:?i 

: '''''n" "'" =

3g trt. lease bY I'1:

Under redirect he stated that the liquor license was

;i:::'ll"-i:i:ll*"n";: r 6:i+t:iri;:"*:;:::'i"'5n3'il35l'11.'. =."u

iiln::,;":;::ulli":ii-ii:;::.:l?':,::f,"i13'o!lE:"x3'iusiness 
bu'l

only attracting same '
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Mr. Robert Luke testified he is President of Ms&w
Distributors and James Luke, Ralph Loveys and himself are share-
holders in same. MS&W Distributors received their license on
July 1, 19'17 and he received same on said date. He recalled being
interviewed by Mr. Blood and disclosing to him in a conversation
his. relationship with lqr. Loveys and Mr. Luke in the Arlington
Shopping Plaza, Inc. He advised Mr. Blooil of the siluation involving
Enersonr s, the liquor l-icense and what they intendeil to do .in terms
of Kimba, Inc. trading as Beefsteak Charlie's'

Uniler cross exarnination he stateil that MS&W Distributors
never had any interest in Liqcorp CorPoration nor have they ever
owned any of the stock of same even though some of the officers
and owneis of MS&I{ had an interest in the Arlington ShopPing Plaza,
more particularly James Luke and Ralph Loveys had stock in Liqcorp'
to hil knowledge he did not bel-ieve that they ever owned same while
principals in trlsew and was unfamiliar with the stock transactions
of LiqcorP.

B. Wilfiam Hoch:nan testified that he is an attorney licens'-5
to practice in the state of tiew Jersey and his area of expertise js
reai estate and commercial leasing. He is counsel to Arlington
Shopping Plaza, fnc. and arranged the contractual arrangement
l.iirl."-tf.t"m and Kimba, Ltd. with regard to the transfer of Liqcorp's
stocks. The first person intendecl to sell- liquor on the premises
\^ras Emerson's, a re-staurant chain, which began in- 1974 and terminated
ln:1glT.AtthetirneoftheterminationthestockofLiqcorpcorp.,
hofders of the l-iquor license, reverted back to Arl-ington shopping
pfiza, rnc. He further clarifled that the stock of Liqcorp Corp '
liri""gn";f the time of Enerson's lease were held by hinself as

"=.ror 
holder of same. He applied on behalf of Arlington shopping

;1;;;': i".. -1"-t.invest them *itn tr't interest of the shares of
iig""ip, corp. and eventually was able to obtain same'

On May 3L, Ig77 the stock of Liqcorp CorP:^yls transferred
to Mr. Joseph I^li lf and Mr. James Luke. rn June of I9:7 7 a contractual
;;r;;;;";ivas arrived at between Arlington shoppinq Plaza' rnc'
and Kimba, Ltd., rnc. for the former lease ProPerty of. Emerson's
;;e il;;;;"t to the lease arrangements Kimba acquired titles to the
stoci of LiqcorP on July 5, 1971. Under the terms of the lease
i-n hj.s opinron once the-lease was executed Kimba obtained 1ega1

;;q;l; "ia- "*".t =rtip to the-shares of. Liqcorp but delivery was not
eiieciuatea until tire Jury 5th date when they obtained the terniantion
igreem".rt from rmerson's ititn regard to the lease ' He prepared the
termination agreement anil his client signed same on June-30 ' I977
and fon"/arded same to Emerson's who also signed sane on June 30'
and returned it but due to the interceeding holiday., he. did not
receive same back until Juty 5th and at that time the stock vJas

issued. If the termination agreement had been received prior to
J"iv-i ir. would have issueil tf,e stock to Kimba at that time' He

l""iiii"a that during the period of July 1 through July 5, Kimba

uas doing work on the prernises to renov;te Beefsteak Charlie's and
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there was no wav l?::i:i;.'i::"::;:"'::ltunil3"=31?l"il:i':::itl!tu
u""-t"g"" or any 

" 
tt;";;-; 

=-hold 
ing 

. 
the, shares of LiqcorP corp'

premises. At PresenE ": -::*'i:;;;i 
- 

i ., th" lease.
fi;H;;;'to thl escrow arransement r'n Er 

0o and
Kimba pays a yearrv lease renta: E:n::: :t, li:'3'.==

in addition- i"-til'- l1th vear' "'"1Y: : -l'::"i:' ";; -wls ii so- tamir iar
;;.;;;t ; * ": .I..".e,:,;k,:il'li:. tl::"1,1:l' i " l'".H' 3'ii:?. r'
with the state.or ):: ::::;' I-l-,"i"-t"=taurants l"ith a llquor
::ii";';""; -l::ll:"??i";*:':1",::":?'!'i?;;;-;ul,'". I' :l::'license or reta:- 'L r'
particular i'' =tt''""'"-ii'tt= 

- 
ii'u 

- 
pra ct it !*io-'pitaet the-stock of

a corporatio" no'otigti iiqt'tot lic"''=e ind t-hat in order 
' 
to secure

the se1r-er ot p'v*'"il ioi-ii=-p'''':13=:.;ii:;lii:":::":;3'iilu!?"u
hold titte !o lht.riquor license ?i:.?:"1; ine-s"rre' to ensure'"ii*u.r"-..pital stock of the :?Tpol?:l:""::":";"";;-"lr'u',u
satisfaction of the pafrent orrigations since to do otherwrse

there woutd be no.'"!i'*Ir"ti:-::il::,.:t-o"n"t courd'gnsYre settrns
paid, or without ttii'-'g ui. t"'"tt"p':f 9"=-n"t"nuser 

nilk 'Lhe 
business'

it roas his understrneiig that basicairv iir" rease provisions with

respect to the =ntt'Jl-"i Jlo"rt- i-" r'iqcltP-'-orp ' is a recogni zec

ii]Iti".-i" the state of New Jersey'

Under cross examination- he. admitted that on'July I' f 9'7i

throuqh Jr.rly 5, wil- *1"- iu*t "-i'"tt 
had an ownership interest an

tire siock of LiqcorP corP'

In discussing the lease it.was stated that the lease

contempfatea u pr.ig.i'and it rs a pr"lge-igt""tn"r,t that controls

a transfer ot 'tor'ti3i-" 
rlt-"i 

-trt" stock 5r liquor ricense and not

the lease -n'".*"''i'ii""irl- i;; ii:::'-asi""*"'t praced' the stock

ir: one depository, 
-fr- Ueing the r-ePositor! which Y"= il. theory

a transactior, ,o pr.iuit-.ivor.," rrbr a"i"-g sornething vrith the license

that would a""ttoy-iiluiriiv-""i value to-the detriment of the

people who hacl P"j-d-;;;-i;-i''d d"vel-opuJ-lt' The pledge asreement

it.L"a that the :'il"il-t t""ia "ot be -separated from the properly'

When discussing the five percent of the gross receipts

describedmere}y-!_"-'.i=.-''"or.p.i*iil-.ot'.''tandnotaninterest
in a busine"= lv tE^!o"-;i-lht rii"-pttJt"l' The five percent figure

only comes i,]to opE?IiIo"-'i't'] ttt" =-"il!"i;; ";i; estabiishment exceed

the fixed ren! and ieal estate t-*tt- piia and is a measure of rent

to which the ranaio.rl.i=-.,.,litr"a. rr!-aescriued the $80,000 payment

in cash in the tt'"i-t-tr'tt the license"i;";;-;;;mbered that it could

not be reinstated';; ;';;^;i"-or.rie'iiui"a-tiu^"s"" to the landlord'

He, Mr. Hochnan' "lltla"ir'"t 
he did riot neqotiate the business

aspects of the t..i.u"tio"s, that ,^""iui.Ii-""ie-"r by M:- Markowitz'

who is employed b;";;:-wii;l- e1r d"""'i""t" were then-submitted into

evidence, p-r tnrluei'p-a-tt'a trte parlies rested their case pending

submission or rnemorinda and briefs '
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After having considered all the witnesses for both sides
and considering the ertire record includS-ng testimony, arguments of
counsel, legal memoranda of law submitted, the Couri makes the
following findings of fact:

1. MS&vl Distributors is the holder of a wholesale
liquor distributors license.

2. MS&I{ obtained their wholesale distributors
license from Suffern Tri-county Distributors,
Inc. in a person-to-person transfer.

3. James Luke and Ralph Loveys, principal stockholders
in IqS&w, are also stockholders in Arlington
Shopping Plaza, Inc.

4. Prior to the establishment of t'ls&w Distributors
Inc., Arlinglon Shopping Pl"aza' Inc. was the
owner of plenary retail consumption license
no. 3400-25107-001 more conmonly known as
\---LU.

5. Arlington Shopping Plaza, Inc. set up the
Liqcorp Corp. as holders of the pl-enar)'
retail consumption license and subsequentfy
transferred same to Enerson's Ltd.

6. Emerson's Ltd. went bankrupt in 1977 and in
May of 1977 the stock of Liqcorp Corp.
reverted back to Arlington Shopping Plaza' Inc'

7. On July It l-977 a person-to-per son transfer
of stock from Suffern Tri-County Distributors,
Inc. to MS&W Distributors, Inc. became
effective and a wholesale liquor license
was issued to MS&W Distributors, Inc.

8. On July 5, \979 the stock of Liqcorp corp'
was transferred from the Arlington Shopping
Plaza, Inc. to Kimba, Inc. trading as
Beefsteak Charliers.

9. From the Perioil of July 1 through July 5 , 197'7
James Luke and RalPh Loveys, while officers
and stockholders of Ms&w, were also stockholders
in arlington Shopping Plaza, Inc.

10. on Page three of a lease agreement contract
betereen Arlington Shopping Plaza anil Kimba, Inc'
there is contiined a five percent gross receipt
sales clause which provides for said percentage
to be paid to the lanillord when same exceeds
the minimum annual rent Paid the f,lth through
2Oth lease year.
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11' ParastaPhs 7'?Jb)'::-:lt"t"tse asreement

**:i",:lii,:lq+iriii#3? :E i?lF'
i' 'uo"ii"a-to 

sisn tl"-""ffi: i:::?t":"
and tf, e,.,1 iel:r" 

=t ::"::"= r;: = 
.

or its nomrrrcE -

L2' undeT 3;sl:f":::i:"':"""":::ii"'j:^j:!j."'ev ent

m *'i;:i.:; "i;: ^:;:;:: =l !{li:l:li"""E i "' u

ii"::'ii;:$"=:; ;*?fl "t="ll? l?=i'?l o o o

in cash '

13 H:?:i""::i?:":ii?:Hi: i:tl:ilU'g;:":i?:::;:"'"
il:' il.';i{:?: 

"n::* ili' :i:iiitl'!l3ii=i'
tot
LiqiorP corP '

case,he .:l';"Hi::'il?rli?lii::i*ih.l::"::i\?*litiil'::r.,'='
k+#*il.: : :l' :1,!::::";::--*i*: lii.:i+::t::i: ii :i:l: ;,,,i;i";;;. i" *: :;'3i'lii ;i.!l;;ii:?:";8ffi?:":.;i:uno,d anii

fi::";l""liill "lii; tiiil;i?t":qfi l,i::i,:,:":fi ::"it"t"i,i:t i:1. 
=have intere=t-11^i";t;;;;;. rn ;ddit

i:*' :;:"Hili'i:;.; ;- we re s tocrn:' gql :" 11":t i:l' ;:l':!"no?'t?*l' 
" "' 

^ -iill,-^"a _r','siw 
pi=ti*!Fl?:i:ii,i::i=i"ii;hi-il"n,:::"i:,';f,?:il'""'

il:.:::':l:i' :iiX;l"i:i*"ii!Xi"l l'3'i- ;,;; ";uatins :: 
1:: o r 1 iquor

it was to be used

ii"i"'t=' r'":sljlii".:1,::"ll;:l! :i"n#:;'*:':'l;?';:=':'n"
il:i:;l::'"!'ili:";;";n^l ti*"'

wi th resa rd to the. provt TfJ.= ::3i'ffi11"":::, 
t?:::, "1i? :*'"-

berween Arrineton shoppins .l!"??', 1l;;"1;.. foll-ow that deat v:jth

lt!;*:i:li"u:;" g:"1'i;3i'l'311":,ii.t;iilu*1"::":';i? u!l'3?' "' 
"'

ffii"ll3-HF"Ei::i]::=l.;;[',oirl."''=:.,.:"}uthebusrnessIii- ri"i =r"'==s-i;:"li;ht" ll;i:i;'i:":lFi:lli:=rl:!"]i"lit'!l?"-
::il;$!- ;:m ::: ii,-'i's'- ln: d"'ut ioi" oi- the 

- 
re a se 

-:T - it:'.";?Xl ln
ii"..Ji-.i,a-:"r:"eli,ei:*:i:1"!::::'::":l?:'::G:+i:; so rar as

:: *ii l" l "'ti"' i;;;;;- r i 
" "' " 

u- *u = ::f 
" 

ll :";' :l::"' 
""" 

ll? =o?'""?" "" '''of +-he law regarding liquor license
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instance that said paragraphs heretofore stated are in direct
conf f ict with T,achory_ r1s_:__:A.!per, supra and in viol-ation of N. J. S. A.
33:1-26. rhe r eT oiE-EETE-p!?Eg raph; and said reversionary agreerTrent
should be voided.

lr'ith regard to the five percent gross sales rental agree-
ment in Forma1 Opinion, 1964, No. 3, pg. 5, second and third paragraphs,
the Court oulined that for receipt of four percent or six percent
of the gross sales by the landlord from a liquor establj.shment in
an arms length transaction was not considered to be unlawfuf.
Therefore the Court finds with regard to the five percent provi sior
that said agreement does not provide the landlord with an interest
in the business of selling alcoholic beverages but merely is a
manner in which to compute the fair market value of rent for sorle
future date.

With regard to the issue of gross receiPts being an interesl
the court dismisses that particular portion of the cornplaint. l':ith
regard to the issues of the reversionary clause in the lease agree-
ment and possession of a wholesale liquor ficense and retail liquor
l-icense at the sarne time, the Court does finC that I'1S5lt Distributcrs
and Arlington Shopping Plaza, Inc. are in violation of the Alcohofic
Beverage Control laws. The Court hereby voids the reversionarl'
clause portion of the lease agreement. if ith regard to the holding
nf e nl enarv ref ai l cnnqrrrnnti on 'l i r-cnse and a wholesale retai-1vr q l/f errq r J tveq+4

consu;ption license the Court imposes a fine of S1,000 for each dal'
in violation, or a suspension of business by l.ls& h' Distribu'Lors for:
one day for each day in violationr whichever the licensee sh=11
choose.

This recommenCed decision may be affirned, modified or
rejected by the Director of the Division of Alcoholic Beverage
coitrol, ;oseph H. Lerner, who by law is empowered to make a final
decision in this matter. However, if the Director of the Divisioi,
of Alcoholic Bevelage control does not so act in forty-five (45)
days and unless such time limit is otherwise extended' this
relommended dec.ision shall become a f inal- decision in accordance
with N. J. S. A. 52:14B-10.

T TIFDFDV FfLE with the Director of the Division of
d6iTro1, JosePh H. Lerner, my Initial Decision
the record in these Proceedings.

Alcoholic Beverage
in this matter anil
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2. APPELIATE DEC1S1O}'6 - BURATTI V' DOVER '

4t 2q1
ii"6ona J. Buratti''t /a East Eod Tavern'

Appellant' oN APPEAL

CONCLUSIONS

AND

10, 1976
11, 1976

12, 1976
z ao'7<

4, 1976

Board of Aldermen of the
Town of Doverr oRDER

Respondent. )
)

y;;;;;;;;;;-M;;;& ;&;ii;' Esqs" bv Manuel P' Fanarjian' Esq' 
'- - 

AEtorneys for Appellant' r r.\^so6r, Fc.1 zn.j

"""fi;:'il;t"!v'i'ri!fi"i'-ii'q:t, 
bv {oll-r' Dorsev' Esq' ' and

'"*i3,i,".-ll"cbonald, -e 

"q ' 
, '{ttorneys 

f or Respondent '

BY THE DIRECTOR:

The Hearer has filed the follovring report herein:

HEARER'S REPORT

This is an appeal from the action of the Board of Aldermen
oftheTownoflo"""_(so."o),"t.i"t,byResolutiondatedoctober
5L,-'igle-, io""a ilre'applila.it guilty -or, four (!) counts. of vio-
i"ii"6'rn-].1.1.c. tlz2l27.r, 1.9I, th-e sale of alcoholic beverases
to rninors, and suspend.ed appel-1ant's fi!"ni" iot-o"" hundred (1OO)

The alleged dates of sale as set forth in the charges are as

follovrs:

to one ninor' aged seventeen
to three minors' aged fourteen

fifteen and si-xteen
to one minor, aged sixteen
to two minorsr ag ed fourteen

and seventeen
to two minorsr aged fourteen

ard seventeen

Appellant alleges in its Petition of Appeal that the action
of the' hespondent-Bdard was erroneous' in that:

(1) Appellant was denied due process- of I ar't

in that ihe Fiosecutor at the disciplinary hearing
uas member of same firm as counsel for Mayor and
Board of Aldermen;

(2) ILre findings were not supported by the
evidence adduced;

Dec ember

De c ember
Dec ernber
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^ 3) The deliberati-ons regarding the irnpositionof penal-ty were unreasonable, airitraFy ana cipricious,as.wa-s tl_e length of suspension urder ihe circrlmst;;;i,and, Iastly;

the substantive alleeations
affirmativelv states-that
(over severai aays) and the

that the findings are suppor-

(4) The reguest !y tFe Board that appellant bedenied the right (privili:ge) to pay a fine'in 1ieu of,t suspensl-on uas arbitrary, capricious and without fea_sonable grounds.

The Board,' in its Answer, denies
contained in appellant's Petition a:rd
appellant was afforded a fu1l hearins
opportunity to present a defense and-
ted by the record.

Upon the filing of the vrithin appeal , the Director of this
Division, . by_ Order dated November 2, '1978, stayed the suspensiorr
pending final determination of the matter.

A de novo hearing was scheduled in this Division pursuart to
N.J.A.C:131217.6, with fu11 opportunity afforded the'parties to
lntroduce evidence and cross-examine witnesses. Hovrever. bv
s+.ipu1ation, the rnatter was srrbmitted upon the transcripts of tfre
heari.ngs be1ow, oral argument and su:runations.

The transcripts of August 16, 1978 and October 1O, 1978 con-
tain adrnissions by the various ninors (except one killed in an
accident) named in the charge, made under oath, that they were
served alcoholic beverages altd that 1itt1e, or in nost cases, no
effort was made to ascertain ages or require the execution of the
so-called rrrepresentation of age forn.rl

-II

Prel-irninarily, it should be noted that we are dealin-g with a
purely disciplinary action directed at the license. Such action
is civit in iature, not crininal. In re Schneider' 12 N.J. Super.
44g, 454 (App. oiv. 1951). Thus, the proor nusE-5e supported only
by i fair'pi6ponderance of the credible evldence. ^S!!.=-er oatr
ilvernl. biviiion of Alcotrol:.c geveraee control , 26-fri-nT(956),

Testimony, to be believedr must not only proceed-from the mouth
of a crediblb'witness, but rnust be credible in itself. No testimony
need be believed, but rather, so much or so 1itt1e may be believed
as the trier finds reliable. 7 lfigmore Evidenqe' Section 21OO (1940):
c" 

" ""i " "i rvi a en. e, s e c ti- on 2 o-IT6tE-Ed:-1€99");

Apparently the Board, who listened to the testimony ald had the
opportunity t-o observe tire deneanor of the various witnesses as !h9y
t'eitifiea.- chose to believe witnesses who testified in support of the
charges ana/or gave less credence to the appel-lantts witnesses. The
youtfis did i:ot Eestify at the Division heaiing; therefore, I may not
irake an independent finding relative to their credibility based upon
observations'of thelr roann6r and demeanor.
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]1""J,1"u "" " 
{ " : t ?!} i :l'^:*. :n,i:.:n :"::fi 5?: 

t" 
$":'Ut:i:;11 f iltThe burden of establishing tnar '""riEiil"l]--itr" ul-tirnate test

i' #''t""u-of its di:g' ::i 3:.::":B?:":n":";;*{i; part of .the -B9iI* :i" #'tti"u-oi it" discretion is upon "ttt"';;*i;; pu"t or.the Board'
iii fri"""-'"tters is 9".".^.o.f ::,1i3"?l'""lEi;";; oi ti'" Poard'.': I:i::il, 
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:l:i :11..: 
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of the I?"1." i"'lle*entirer record-' and the appll-

cable- 1aw generat""'io 
-dotltt that the ttiiirt' ;t in9 -charge T"?":il3:-

Lished by a fair pf"ilX"[!i*""- of -ttt" credible evideDce' r rur Lr]sr

conclude that apperiSii-rt't" 
-itiiea to-suiiti"-flt" burden' of estab-

lishing tl?t !!" 1ffiii1..!!1il: H"? :'IFii$-??:.:t"""' 
the weigh-u

6i-trre"eviaence ' as required oy I\'rr '''L
Additionally, it should P9 9!":aed that the suspension imposeo

in 1oca1 dis ciplinaiy-pioceeaings rests' in the first instance'

r,rithin the sormd or"i'!ii"" "t il:^tg::t":::::t9":"lt"iil{;"uii #:"i#' : :;i'"T'"""":;; ;; ;t ih 
9 -1 ?: * i s su ins g"lloTllY: 

"uThe power of the Oi-"E"io"-to reduce.the suspension is rl-mr-l

to those situations ;;;;; fi i;-;*ll::l1v*::'=R1illii. ,'nt
e"Ei;i!: " #H*ffi l'il' h:li:*13'o'e alsor IgE ftm= panaltY of

igi7, it"t 1, and cases cited trlerel-n t -w'e'sr-rr o verrs:vJ -v-+

revoca-'ion or lioenj!";e:';; ;;iii*gt,#
5ili!3 i'33ri:.ii" ?E;,"ii"il'i, ":?ii#H' rffi
i6ffi"i ttot .ppro*'"d for publication'

Were this a disciplinary proceeding initiated by State ABC

Aeents and, after it"-"iiid-ti'"'adrnissions bv the rninors served'

aE to their "s", tne'i-oii";;;g-;;pE"ii'o" irould have been meted

out:

(A) Tlre separate offenses- committed during the
eveninq or lecetiei-J"a-i"to the early toT?ittq 9f--^-
il!?iiriE"-[tr,l-woura irave merged, for penaltv pYlPg::s'
"""i"""iirq;--( :oi -atv" suspenEiori imposed for serrrlce
to a fourte"tt v6ui*i'ial-pi"i-ii"", (s) aavs additional
for the other juveniles' for.-a tor'a1' of "fltty-five (55)
-alv"-i""p"""ioi-iJ"-i"tii"i tit" two minors on that
evening; and

(B) Simj-1ar1y, for the 9Y9?i1c of December 11th
into Decenb." tiiiri u-ilrtv -(20) aa.lt suspension for

*rtn":l"i"l;:::;"1'i*:' :i*;;*: fi;q"!!!ilt:r,^^
;-;;;;i-';i iiitv-(00) davs suspension for servins the
three minors on that evening'

For the purpose of the penalty aspect of the appealt I
have disregarded tne"ir'"rEe"rei"tive to-the minor who uas ki11ed
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under oath, to having been served by licensee,s ernployees.

Had this been an original hearing ln this Division, a rDin-
imurn penalty, under our preceaient, would have been one'hundredfifteen^(115)-days. I- {ind, therefore, that the penalty imposedis not inconsistent with sinilar cases, indeed it is lebs harsh.

to consid.er a fine ln lieu ofto consid.er a line ln lj.eu of suspension where a child, fourteen
year o1d ninor, rvas served alcoholic beverages. fherefore, any
expression of feeling by the Board pro or con relative to a fine,
would in this instancer-be disregarffi barffig extraordinary
circumstances, wh5.ch I do not find.

I, thereforer reconnend that an Order be entered affirrning
the action of the Board, disnissing the appeal, and reinstating
the suspension inposed by the Board.

Conclusions and Order

Written Exceptions to the Hearerts Report 'were filed by
the appellant pursuant to N.J.A.C. 1322-17-14.

fn his Exceptions, the appellant argues that the facts
adduced do not eitaUuin the charges by a preponderance of the
credible evidence. He submits that tbe absence of any- pro-
ceedines against the rninors, the failure to produce other
wiinesEes with relevant knowledge of the facts r and- the --
absence of proceedings against an individua1 who aflegedry
ourchased aird pennitEed tinors to consr:me alcoholic beverages in
fiis roio" vehiale, ninimize the effect of the direct proofe
submitted in support of the charges.

The initial proceedings instituted- by- lhe Board was a
disciplinarv actibn conmen6ed against f,he licensee' N'J'S'A'
tt;a:ia. TLe only issue for resolution was the appellant's
6iio"6iiitv. rn"-absence of adjunct proceedings in Juvenile
and'Domestic Relations Court or Mr-rnicipal Court is not a

"""rEq"iliie 
to such proceeding. I have reviewed the testinony_

;6ii;;;-il"""."i to'N.J.A.c.'1322-17.a in this ?PP9?1 and rind
nJ tasis t-o reverse the factual findings and credibility
"""i".iiotti 

reached by the Board. rriuq' ] reject these
Exceptions as without basj"s in 1aw or fact.

TLreappellantalsoassertsthatthedetergrinationastothe
e*terrl-ot-'tire penalty was arrived at.irnproperlyi lle nenalty wqs

"]i""Jii""; the'refusll of the Board to iecomrnend the payment of
u--ii"E-""6 arbitrary-ana ,rrrreaiorrable; and the hearllF below denied
aopellant due proceis.--n"""" arguments have been either correctly

"Ei"r"Ja 
by th^e Hearing officer,-or are without nerit'

Having carefully considered th-e entire record herein, including
ilre triniciipii of tire testimony, the.exhibits' tl",]ti!-!:"
#;o""rd; o'i ttte parties, the it6arerJ s Report and the written
Exceptions fil-ed thereto by the appel-lant, I concur.in- tne
findines and. reconmendatioirs of the Hearer and adopt them as my

;;;;i;3i"; h;;;it. i shalL affirn the action of the Boad of
Aia;t-;; "rd reinpose-tfre one hundred (1OO) days license suspension.
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Accordingly, it is' on this '1oth day of Juire' 19BO'

. 6RDEMD tfrat-the action "{ T:Jq?':iil,*:t:Tit ?f,"tlin".t

*g*{:";g"{; n:'tl3 ""u?"L'u"'t"I3'

,* 
j*-**li,t*'i;"tri"xli"Ji:"';"?13''ilslil*#3"u

id*rr*t***s+**t'*r+:i;1'ffi
ii ' :" - i,.,ttrt""

'"'"'3P"oP3#1;fl:I"ffi":X31"3'*"""ilX"'i"i?3S:lfi:fi3luli'Septernber 29, 19rju '

JOSEPH H. I,BNR
DIRECTOR

3. STATE LICENSES - NEV APPIICATIONS FII'ED'

Ed$in J. I'Iagne!
77" iugtrit bv"=tges & 3!1e11e-'- 

rJokaaLe Soda DePot

528 Eiggins Aveuue
3rie1ler-New.f::":T.,."d June 1?, 1g81ADDlicatlon ral

ill-P"i"t"-t"-Person tranefer
ii-"' st"te beverage dlstributorr s

i;";";; fmo Joeeph P' xelrY'

tlhe Beer l'tart, Inc '
1l$ Uest Delawale Avenue

""*"*ili"1il"i'fii:. June 1e,-1e81

ii-" Pt""o"-to'Petson and Place-
to-Place tranefer of a Etate-U"i"""et distlibutorr a LicenBe-
fron Scarborough Distributo"'l In?: 1-,
iit+ Ci"""e Aveiue ' Trenton I Neu Jer€ery'

fu*'u,,Q.,,-,-u-
Joseph H. Lerner

Director


