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Complaint. 

(Filed August 9, 1927.) 

HUDSON COUNTY CIRCUIT COURT 

ANTONIA AMBROSE, Administra-
trix of the Estate of John Am-
brose, Sr., deceased, 

Plaintiff, 

v. 

NEW y ORK CENTRAL RAILROAD 
COMPANY, a corporation, 

Defendant. 

Action at Law. 

Plaintiff residing at No. 112 13th Street, West 
New York, in the County of Hudson and State of 
New Jersey, says that: 

1. She is administratrix of the Estate of John 
Ambrose, Sr., deceased, and brings into court let-
ters of administration granted to her upon the said 
estate by the Surrogate of the County of Hudson. 

2. Defendant is now and was at all times here-
inafter mentioned, a corporation of the State of 
New York, engaged in interstate commerce as a 
common carrier by railroad, at Weehawken, in 
the County of Hudson. 

3. Intestate of the plaintiff, on the 16th day of 
July, 1927, was employed by the defendant in said 
interstate commerce. 
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Complaint. 

4. Intestate of the plaintiff, on the 16th day of 
July, 1927, at Weehawken aforesaid, was killed 
through the negligence of the def end ant. 

5. The negligence of the defendant consisted in 
this: 

While intestate of the plaintiff was in the grain 
elevator of the def end ant company on Pier 7 at 
Weehawken, engaged in the interstate commerce 
of the defendant, the defendant failed to use rea-
sonable care to provide the intestate of the plain-
tiff with a safe place in which to work, but on the 
contrary, negligently and carelessly, and without 
warning or notice to the intestate of the plaintiff, 
used certain poisonous gases or chemicals in the 
said grain elevator where intestate of plaintiff was 
at work, and by reason thereof he was overcome 
by said poisonous gases and chemicals and was 
caused to fall into a shaft and was killed. 

6. The intestate of plaintiff was at all times in 
the exercise of due care for his safety. 

7. Intestate of plaintiff left him surviving, his 
widow, the plaintiff herein, age 57 years, a son, 
Joseph Ambrose, age 34; a son, John Ambrose, Jr., 
age 25 years; a daughter, Minnie Sherman, age 21 
years and a son, William Ambrose, age 18 years, 
who have suffered pecuniary injury by reason of 
his death. 

8. The within action is commenced within 
twenty-four calendar months after date of death 
of plaintiff' 's intestate. 

Plaintiff demands $25,000. 
ALEX. SIMPSON' 

Attorney for Plaintiff. 

3 

Answer. 

(Filed August 27, 1927.) 

HUDSON COUNTY CIRCUIT COURT. 

ANTONIA AMBROSE, Administratrix 
of the Estate of John Ambrose, 
Sr., deceased, · 

Plaintiff, 
v. 

NEW YORK CENTRAL RAILROAD 
COMPANY, 

Defendant. 

· Action at Law. 

The defendant, New York Central Railroad Com-
pany, a body corporate of the State of New York 
having its principle place of business in the City 
of New York, answering complaint herein says 
that: 

1. It has no knowledge or information sufficient 
to form a belief as to the allegations of para-
graph 1. 

2. It admits paragraph 2. 

3. It denies paragraph 3. 

4. It denies paragraph 4. 

5. It denies paragraph 5, and says that it is not -
guilty of any of the negligence set out in the com-
plaint. 

6. It denies paragraph 6. 

. 7. It has no knowledge or information sufficient 
to form a belief as to the allegations of para-
graph 7. 
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Case. 

SECOND DEFENSE. 

Any injuries sustained by plaintiff's int~state, 
were occasioned by his negligent conduct in_ go-
ing to the place where said injuries were received 
in violation of defendant's orders, and when to 
the knowledge of plaintiff's intestate it was ob-
viously dangerous so to do. 

w ALL, HAIGHT, CAREY & HARTPENCE, 
Defendant's Attorneys. 

HUDSON COUNTY CIRCUIT COURT. 

Before-Hon. FRANK L. CLEARY, J., and a Jury. 

ANTONIA AMBROSE, Administratrix 
of the Estate of John Ambrose, 
Sr., deceased 

v. 
NEW y ORK CENTRAL RAILROAD 

COMPANY. j 
Jersey City, N. J., May 10, 1928. 

APPEARANCES: 

ALEXANDER SIMPSON, Esq., for the Plaintiff. 
WALL, HAIGHT, CAREY & HARTPENCE, Esqrs., 

for the Defendant, by Wu.LIAM H. 
CAREY, Esq. 

A jury was duly empanelled; being found satis-
factory, they were sworn. 

Counsel opened to the jury. 

Mr. Simpson: I offer the Letters of Administra-

5 

William Joseph Dillworth, direct. 

tion granted on July 21st, 1927, on the estate of 
John Ambrose, deceased, to Antonia Ambrose by 
the Surrogate of the County of Hudson. 

Mr. Carey: General administration. 
Mr. Simpson: Gener .al administration. 

(Accepted and marked as Plaintiff's Ex-
hibit P-1 of this date.) 

WILLIAM JOSEPH DILLWORTH, sworn for the 
plaintiff. 

Direct examination by Mr. Simpson: 

Q. Where do you li;e? A. West New York. 
Q. What is your employment? A. Foreman of 

the bin floor, West Shore grain elevator. 
Q. Were you employed in the grain elevator lo-

c_ated at Weehawken under the control and opera-
hon of the New York Central Railroad? A. Yes, 
sir. 

Q. How long have you been so employed? A. 
About eight years. 

Q. What is your position there? A. Foreman. 
Q. What is the work that is done in that ele-

vator? A. Just on the floor where I work? 
Q. In the elevator, the building, what is it used 

for; what do you do with it? A. Handling of 
grain. 

. Q. Grain that comes in railroad cars and goes 
out? A. Yes, sir. · 

Q. Who is in general charge of the grain ele-
vator, or was? A. Mr. Shanahan. 

Q. What is his position? A. Superintendent. 
Q. Of the grain elevator? A. Yes, sir. 
Q. Did you know John Ambrose in his lifetime? 

A. Yes, sir. 
Q. Was he employed in this grain elevator? A. 

Yes, sir. 
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William Joseph Dillworth, direct. 

Q. What was the date that this accident hap-
ened? A July 16th, 1927. 

p . . d f the week was it? A. Saturday, 
Q What ay O h 1 ng 

. Before the accident to Ambrose. ow o 
Q. k d i·n that elevator? A. Well, to my had he wor e 

knowledge, about six or seven years., ? 
Q. He was there thirty Y_ears, wasn t he . A. He 

was laid off there for a time. ork there? 
Q. Was he there when you came tow 

A. Yes, sir. k he doing besides 
Q What general wor was . 

. . p the floor of the elevator? A. Helping sweeping u 
to set trolleys. f utting the 

Q. What are trolleys? A. Shoots or p 
grain in the bins. ? A. From 

Q. Where did the grain come from. 

the scale floor. and he would put these 
Q He would sweep up, h . the 

· . th b · ? A Set t em 1n shoots, you say, into e in. . 

holes.Set them in the hole of the bin? A. yes, sir: 
Q. . . uld go through these spots, Q. And this grain wo . 

is that right? A. Yes, sir. . 
o· d he do anything else besides w_ork at 

Q. .
1 

up and putting shoots into the bin? A. 
s::::1:gas times he would have to go ~own so~e 
~f these bins, when there would be gr~m st:c~ ~n. 
There was times he would have to go into t e ins 

. them out clean them out. That was to sweep ' . 
h th . . b was· that was his work. w a 1s JO , b. 

D .b the b1·n? A It is a storage in Q. escr1 e . · · 
where they store grain. 

Mr. Carey: Do you want to look at photo-
graphs of the bin. 

Mr. Simpson: Thank you. 

7 

William Joseph Dillworth, direct. 

Q. Is this picture a picture of the interior of 
the bin as you would look down? A. Yes, sir; 
there is the hole on the bottom. 

Mr. Carey: Would you speak a little 
louder. 

The Witness: That is where they let the 
grain out. 

Q. Where does it go into the bin; does it go 
through this bin? A. Yes, sir. 

Mr. Simpson: I offer this and ask to have 
it marked. 

(Accepted and marked as Plaintiff's Ex-
hibit P-2 of this date.) 

Q. And what is this photograph? A. The level 
of the floor. 

Mr. Simpson: I will have that marked. 
(Accepted and marked as Plaintiff's Ex-

hibit P-3 of this date.) 

Q. That is where the grain would go into the 
bin? A. Yes, sir. 

Q. Where would be the opening where you 
would go into the bin? A. This square hole (indi-
cating). 

Q. To the right of the pole? A. Yes, sir. 
Q. Would they go down in that to sweep it out, 

when they wanted to sweep it out? A. Yes, sir. 
Q. When would they sweep out the bin on your 

floor? A. Whenever they would call from the floor 
up above; after they had run it, after they would 
run the grain out, maybe there was a couple of 
hundred pounds short, they would ask me to look 
into it. 

Q. When was the last time you saw Ambrose 
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William Joseph Dillworth, direct. 

alive? A. The last time I saw him alive was about 
9 o'clock in the morning. 

Q. Where was he at nine o'clock? A. He was 
sweeping the floor. 

Q. Sweeping the floor that I have shown you a 
picture of? A. Yes, sir. 

Q. Vl as there anybody with him on the floor, or 
was he alone? A. He was alone. 

Q. When you left him, he was alone? A. Yes, 
sir. 

Q. When did you next see hiin? A. I saw him 
down on the bottom of the bin. 

Q. What time was that? A. I should judge about 
a quarter to ten, or ten o'clock. 

Q. In the morning? A. Yes, sir. 
Q. Did anything cause you to look in the bin? 

A. I heard a noise. 
Q. What kind of a noise did you hear? A. 

Something like a sort of hit, something hitting. 
Q. Now, prior to your hearing a noise and find-

ing this body, was there any Company working 
there with gas, exterminating insects in the grain? 
A. Yes, sir; they were working on the floor up 
above, the belt floor. 

Q. Their gas was on the floor above where he 
was? A. Yes, sir . 

Q. What were they doing on that floor? A. 
Well, the way I heard it, they were running this 
grain on the belt floor and putting this powder 
through the grain as it came along with weevil bugs 
in it. 

Q. Did you see any gas masks there? A. Gas 
masks, no, sir. 

Q. When you saw this body, then what did you 
do? A. I called Mr. Fitzpatrick and told him to 
try to get Mr. Ambrose. 

9 

William Joseph Dillworth, direct. 

Q. Then what did you do? A. I called upstairs, 
I think, notified the office. 

Q. Did the fireman come there? A. The fireman 
came later on. 

Q. Were you there when the fireman tried to 
get the body? A. No, sir; I was not on the floor. 

Q. Did you see the body when it was brought up? 
A. When it was brought up from the bottom, yes, 
sir; I saw it later. 

Q. Now, had the men been working on the eleva-
tor exterminating these insects every day? A. They 
came there on the Tuesday. · 

Q. Did they work every day there? A. No, sir. 
Q. Well, they worked Tuesday, and what other 

times? A. Tuesday and Friday when they drew 
the grain off. 

Q. They were not there on Saturday? A. No, sir. 
Q. What do you mean, "when they drew the 

grain off"; what did they do to draw grain? A. 
Friday afternoon they drew off the grain. I had 
nothing to do with that; that is done on the bottom 
floor. I had nothing to do wi_th that. 

Q. How many floors were there in the elevator? 
A. About five or six. 

Q. And when you found this body, did you go 
downstairs to the floor he had been working on? 
A. I was on the floor at the time. 

Q. When you heard the drop? A. Yes, sir. 
Q. Did you see him? A. When I went up there 

to see what was wrong, I saw him. 
Q. He was down at the bottom of the bin? A. 

Yes, sir. 
Q. You heard a noise, and saw this body at the 

bottom of the bin? A. Yes, sir. 
Q. Did you go to the place you last left him? 
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William Joseph Dillworth, direct. 

A. I looked up the floor and I saw the light hang-
ing into the bin. 

Q. Did you go up to the floor you had last left 
him on? A. Yes, sir. 

Q. And what was the condition, what did y~u 
see up there? A. The same as when we came 1n 
in the morning; everything was all right. 

Q. You speak of a light; where was the light? 
A. The light was hanging in the bin. 

Q. Hanging up where his body was? A. No, 
sir. 

Q. Where was it? A. The ligh_t was on a hook 
where we always kept it. 

Q. Was the manhole cover off the hole? A. 
When I heard the noise, yes, sir. 

Q. What I am asking about is the examination 
after the man fell; you went up the floor he was 
working on? A. That was on the same floor. 

Q. What was on the same floor? He had to 
fall a distance down to the bottom of the bin? 
A. Yes, sir. 

Q. Was the bottom of the bin and the top of 
the bin on the same floor he was working on? 
A. No, sir. 

Q. What I am trying to find out is, did you go 
up on the floor where the top of the bin was, where 
you had left him sweeping? A. Yes, sir. 

Q. When did you do that? A. When I heard 
the noise, I came out of the shanty; I looked up 
the floor; I saw this light hanging into the bin 
and I went and walked up there to see what it 
was. 

Q. Did you see the light from the ground, or 
where were you standing when you saw the light 
in the bin? A. Down at the shanty. 

11 

lf:illiam Joseph Dillworth, direct. 

Q. Is that down on the ground floor? A. No, 
that is right on the bin floor. 

Q. On the same floor that he was on?. A y . es, s1r. 

Q. But not the same floor as the bottom of the 
bin and the top of the bin? A. The top of the 
bin from where he was was 85 feet about; I didn't 
measure it. 

Q. Is that all on the one floor? A. No, from 
the bin floor down to the bottom floor. 

Q. The bin goes from the floor he was working 
on down to the bottom floor, does it? A. Yes, 
sir. 

Q. Did you go up to the floor he was working 
on? A. I was on the floor he was working on. 

Q. You were on that floor at the time of the 
accident? A. Yes, sir. 

Q. You didn't see what happened? A. No, I was 
in the shanty. 

Q. Just a shed on that floor? A. Yes, sir. 
Q. As you came out, what did you see? A. I 

looked on the floor and I saw this light hanging 
from the post. 

Q. Where was the light hanging? A. Into bin 81. 
Q. That is the bin the body was found in? A. 

Yes, sir. 

Q. Was the cover on the manhole, or was it 
off the manhole? A. It was off. 

Q. How large is this manhole? A. That I could 
not tel1 you exactly; they took the measurements 
later on. 

Q. He had been working there, doing this work 
that you described, aII the time that you had been 
there, had he? A. Yes, sir. 

Q. Was there anybody else under you besides 
him? A. Fitzpatrick. 
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William Joseph Dillworth, cross. 

Q. How long had he been there? A. Maybe 
only a couple of weeks. He was put up there 
extra like. . 

Q. What did Fitzpatrick do? A. He helped 
settle the trolleys and keep the floor clean also. 

Q. Did he help this man that was killed, Am-
brose? A. Well, they both did the same work. 

Q. Did he help him in doing the work? A. 
Cleaning the bins. 

Q. This man that has b een working there for 
two weeks, did he help Ambrose in his work, or 
was he working separately from Ambrose? A. 
No, they both did the same work. 

Q. Where was he at the time of the accident? 
A. He was on the other end of the floor. 

Q. What was he doing? A. Sweeping the floor. 
Q. Were you there when the body came out? 

A. No, sir. 
Cross examination by Mr. Carey: 

Q. You had been down to the lower floor of 
the elevator before the accident? A. That was 
before the accident. 

Q. You came back to what you call the bin floor? 
A. Yes, sir. . 

Q. That is the floor in which there are openings 
that lead down into the bin? A. Right. 

Q. And when you came back from the first floor, 
did you notice whether the covers were on these 
holes over bin 81 ? A. They were on. 

Q. They were on when you came back? A. Yes, 
sir. 

Q. And then you went into your shanty? A. 
Yes, sir. 

Q. You were there about how long before you 
heard this noise? A. Maybe twenty minutes or 
more. 

13 

William Joseph Dillworth, cross. 

Q. When you came back from the first floor did . ' you notice where the light was that you talk of? 
A. We always got lights on the sides on a hook. 

Q. And that is upstairs, as you see on this pic-
ture? A. No, there was different places; you can't 
see it on there. 

Q. What kind of light was that? A. We call 
them inspection lights; they are drop lights. 

Q. Electric or what? A. Electric. 
Q. On a cord that you drop down into the bin? 

A. Yes, sir. 
Q. You have a long cord to drop them into the 

bin? A. Yes, sir. 
Q. Now, you mentioned being on the ground 

floor; was this electric light in its proper place on 
the post? A. Yes, sir. 
9· And when you came out after hearing this 

noise, where was the electric light? A. It was 
stuck in the post, in the plug and handing into 
the bin. 

Q. How far down in the bin? A. Well, swing-
ing to the bottom. · 

Q. The first thing you saw after you came out, 
and looked, was that this light was gone from its 
post? A. No; I looked on the floor; I saw it stuck 
in the post again. 

Q. You mean the light socket on the floor? A. 
In the plug. 

. Q. Was it in the electric light socket? A. Yes, 
sir. 

Q. The plug was not kept on the electric light 
socket on the wall only when you were using it? 
A. Only if used. 

Q. When you came out from your shanty, you 
found that the plug had been inserted into the 
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·1z tl cro:,s. Willia1n Joseph Di wor 1, 

1 ding down into socket, and that this cord was ea 

the bin? A. Yes, sir. h ition of the manhole? 
Q. Now, what was t e pos 

A. It was off. ff was it? And 
Q The manhole cover was o ' ff t 

· f these other holes o a 
was the cover froin anhy o r- that is where the 
that tiine? A. One ot er cove ' 

light was. d t down? A. Yes, Q. Where the light's cor wen . 

sir. . E h·b·t P-3 as I understand, is a Q Now this x 1 1 ' · 
. ' 11 the bin floor? A. Yes, sir. 

picture of what ~ou ca were speaking 
Q Where this man was you . . 

. . . k s over there (indicating) ; is about F1tzpatric ' wa ' . 
that right? A. Yes, sir. h t ? A The shanty 

Q. And where was the s _an ! . . 
d W n over there. (Indicating.) 

was o 'tit? A. Yesi Q. Then it was on that floor, wasn . 

sir. k d n that floor? A. Q. How many men wor e o 
ly three of us. 

There was on If? A Ambrose and Q. And they were: yourse . . 

Fitzpatrick. h t they call the bin 
Q This picture shows w a . t 

. see are in the cemen 
floor; these covers t:at. down into steel bins 
floor and they lea rig ain. was that 
which hold thousands of bushels of _g ' d this 
the place where Ambrose was sweeping aroun 
room? A. Yes, sir. . 2 hich I 

Q Now I call your attention to P- ' w ,· 
. ' t·f . g from? A Yes, sir. tes i yin · · understood ?'ou w~re f th bin looking down 

Q. That is a view o e . 
h these holes? A. Yes, sir. 

throug t f trolleys. what does Q you spoke of a se o ' . t 
• ? A They set them over the diff eren that mean. · 

bins of the shipping bins. 

15 

William Joseph Dillworth, cross. 

Q. Is there any difference between the shipping 
bins and the storage bins? A. Yes, sir. 

Q. Do the shipping bins extend up to this floor? 
A. Yes, sir; right level with the floor. 

Q. Do they extend down as far as the storage 
bins 'l A. No, sir. 

Q. Which was the bin 81, a shipping bin or 
storage bin? A. Storage. 

Q. In shipping out grain, it is transferred from 
the storage bins into the shipping bins? A. Yes, 
sn·. 

Q. And shipped out from the shipping bins? A. 
Yes, sir. 

Q. Were you present when this grain was being 
drawn off on Friday afternoon? A. I was up on 
the bin floor; that was drawn from the bottom 
floor. 

Q. Did you see any of that grain being drawn 
off? A. No, sir; I didn't. 

Q. You spoke of sending these men, these 
sweepers, into the bins; that was when you re-
ceived information from the upper floor that a 
shortage had been found in connection with ship-
ping grain out of the shipping bin that the grain 
was being shipped from? A. Yes, sir. 

Q. Now, on receiving information of that char-
acter, what would you do? A. Why, we would 
put a man on sweeping around to get the grain 
out of it. 

Q. Would any man go into the bin without in-
structions from you? A. No, sir. 

Q. Is that a rule on that floor? A. Yes, sir. 

10 
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William Joseph Dillworth, cross. 

Q. On. the bin floor, any man who went in the 
bin, went in on the instructions of the foreman? 
A. Yes, sir. 

Q. Was anybody in attendance at the opening 
into the bin when the man was sent down into the 
bin? A. One man usually stands on top to show 
the light down to him. 

Q. So that two men were needed in the opera-
tion; one man went down into the bin and the 
other showing the light at the top? A. Yes, sir. 

Q. And watching the man in the bin? A. Yes, 
sir. 

Q. Did you receive any information in regard 
to looking in there for a bag that was stuck in the 
bin? A. I was called up and asked to look to see 
if I could see a bag in there; they were missing 
one bag. 

Q. Where did that call come from? A. From 
the scale floor. 

Q. That is above the bin floor, is it? A. Yes, 
sir. 

Q. What did you do? A. I took a light and 
dropped it into the bin and I see the bag there. 

Q. Who was with you at the time? A. Ambrose. 
Q. Did you say anything to Ambrose at the 

time? A. He asked me what I was taking the light 
for and I told him what they were doing to bin 
81 and that they had lost one of their bags. I told 
him to keep away from it as much as possible, 
not to go near it. 

Q. Did you at any time give him instructions to 
go down into that bin? A. No, sir. 

Q. On that Friday or Saturday? A. No, sir. 
Q. Did you know that he was going into the 

bin? A. No, sir. 
Q. Was there any reason at all for his going into 

that bin? 
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William Joseph Dillworl ·h , cross. 

Mr. Simpson: I object to that as incom 
petent. That is a matter for th . -

The C t· . e Jury. 
t h

our . I will sustain the objection 
as O w ether the re was any reason f ·t 

Mr. Carey: Exception. or I . 

Q. You had looked into the h' 
A. Friday. In on Saturday? 

Q. And was there anybody in the b. 
hag when you looked into it? A N in _to get that 

Q. The grain was all out?. A. Allo, sir. 
Q Th · · out . ere was no stoppag t h . 

from the bin? A N . e O t e flow of grain · . o, sir. 
Q. Nothing in the bin to cha 

at all? A N • nge th e flow of grain · • o, sir. 
Q. From whom did the in uir 

reference to looking into th q h' y?coAme to you with 
Q D · d e in · • Mr Bre . I you report to hi h . wer. m w at you had found? 

Mr. Simpson. I b. 
• 0 Ject to that· what d 'f 

ference does that make. , I -

(Question withdrawn.) 

bi~·a:as it nec~ssary that you should open the 
remove it from the bin? A N . 

as far as I know· noth. h : . o, sir; not 
Q No , . ing a out it was done. 

. w, at the hme you opened th. b. . 
day to look i is in on Fri-
A Y 

. n, was there an odor of gas from it? 
• es, sir. • 
Q. How soon did Ambrose 1 k . 

also at that time? A y . oo into the bin. · . es, sir. 
Q. There was nothing for him . 

except this little hag? A. No. to get in the bin 
Q. you said you told him t k 

did you tell Ambrose with o eep away; what 
away? A. I told him reference to keeping 
h. I to keep away from it. I told 

im would not trust that stuff 
Q. Was he present at the ti~e the . preparation 
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William Joseph Dillworth, redirect. 

was being mixed with the grain? A. It was done 
in the bin. 

Q. Was there anything in connection with .this 
crrain that was being run into the bin that required 
freatment of it in any way? A. That I don't know. 

10 Q. Do you know what became of this grain after 
it was drawn off? A. No, sir. 

Q. When you came on the floor on that Satu~day 
1norning, did you pass this bin 81? A. Yes, sir. 

Q. What was the condition as to the covers? A. 
The covers were on. 

Q. And when was the first time that you noticed 
that any of the entrances had been removed from 
this bin on Saturday morning? A. After I heard 
that noise that Saturday morning. 

20 Q. Did you give any orders to anyone to open 

30 

40 

these entrances? A. No, sir. 

Redirect examination by Mr. Simpson: 

Q. This man worked there for thirty years? A. 
Yes, .sir. 

Q. Do I understand you to say that he was never 
to move hand or foot unless you gave him a di-
rect order? 

Mr. Carey: That is objected to; I don't 
think there is any such testimony. 

Mr. Simpson: I will reframe the question. 

Q. Did you not say, as I understand it, on cross 
examination, that this man .who had worked there 
so long never did a single thing without you di-
rected him to do that specific thing? 

Mr. Carey: 
The Court: 

I object to that. 
I will permit it. 

A. Not while I had charge of that floor, no, sir. 

19 

William Joseph Dillworth, redirect. 

Q. Then he had to speak to you, and you had 
to tell him to sweep? A. I would not teU him to 
sweep; he knew, that was in his line of work. 

Q. What did he do besides sweep? A. That was 
a standing rule at all time, to keep the floor clean. 

Q. He was doing that the last time you saw 
him? A. Yes, sir. 

Q. You told him to keep away from this place 
as much as possible; what do you mean, as much 
as possible? A. Not to hang around the bin. 

Q. Did you smell the odor of gas on Friday? 
A. Yes, sir. 

Q. Had you gone down to the superintendent 
and told him about it, that it was dangerous to 
work up on that floor? 

I 
Mr. Carey: I object to that. 
(Question withdrawn.) 

Q. Did you notify any of your .superiors that 
there was gas on this floor? A. They knew there 
was gas. 

Q. Did you notify them? A. No, sir. 
Q. What time of the day did you go in and 

found this hag there? A. The exact time I don't 
know. 

Q. Was it the afternoon? A. In the afternoon. 
Q. Ambrose was with you, was he? A. Yes, sir. 
Q. You did not get the bag out? A. No, sir. 
Q. You just saw the bag there and you reported 

to somebody that it wa.s there? A. Yes, sir. 
Q. How far down was that bag? A. I will show 

you on the picture. 
Q. In feet? A. In feet I could not say. 
Q. Was it near the bottom? A. I judge·, I no-

ticed the rungs; it was about five or six rungs 
from the bottom, that is the cross pieces. 
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William Joseph Dillworth, recross. 

Q. Did the gas seem to come from the direction 
of this bag? A. Yes, sir; came right up the bin. 

Q. You said sweeping was in his line of general 
work; he would know enough to do that without 
orders. What else was in his general work? A. 
Set trolleys. 

Q. What did he do, set them in the bin? A. Set 
them for these bins, yes, sir. 

Q. Where did this trolley come from? A. Well, 
they are not single-

Q. What is the trolley for? A. It is set in the 
bin to deliver the grain to the bins. 

Q. This was a storage bin, wasn't it? A. Yes, · 
sir. 

Q. Where would the grain come from in this bin 
when you set the trolley? A. It came from the 
scale floor. 

Q. Where would it go out of this bin? A. When 
they would draw it out from the bottom floor. 

Q. At the time of this accident, this bin was 
empty except for the bag, wasn't it? A. Yes, that 
is right. 

Q. When had the grain been put through? A. 
That same grain they were experimenting with? 

Q. Yes? A. Friday afternoon. 
Q. Were they experimenting in this bin after? 

A. That one afternoon. 
Q. This grain had been drawn off the Friday 

before? A. Friday afternoon, yes, sir. 

Rec:ross examination by Mr. Carey: 

Q. The setting of the trolleys was done on a di-
rection from you? A. Yes, sir. 

Q. On whose direction? A. I would get a call 
and put the trolleys down. 

21 

John E. Fitzpatrick, direct. 

Q. Sweeping and setting trolleys was work Am-
brose was generally employed 1·n? A y . • . es, sir. 
Redirect examination by Mr. Simpson: 

Q. He was there to do anything he was told? 
A. In the line of work, floor work. 
. Q. Didn't you get orders from upstairs for set-

ting trolleys? A. Yes, sir. 
. Q. Would they ever give them to him? A. No, 

sir. 
Q. They would give them to you? A. They 

would give them to me. 

JOHN E. FITZPATRICK, sworn for the plaintiff: 

Dfrect examination by Mr. Simpson: 

Q. Where do you live? A. West New York. 
Q. Were you working in the Weehawken Grain 

elevator at the time of Ambrose's death? A y . . . es, 
sir. 

Q. :Where were you working? A. Working in 
the bin floor. 

Q. Were you on the same floor with him? 
Yes, sir. · A. 

Q. Did you. see what he was doing before he 
went down this hole? A. Sweeping the floor, the 
same as I was. 

. Q. Where would you put the sweepings; where 
did th~y go? A. Sweep it in heaps; sometimes 
threw it out of the window . 

. Q. When all these manholes were covered up, 
did you sweep the whole floor or only part of it? 
A. All over. 

Y 
Q. ~ight over the manhole cover you swept? A. 

es, sir. 
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John E. Fitzpatrick, direct. 

Q. Then you would get it in heaps and then 
throw it out? A. Yes. 

Q. Where was Ambrose when you last saw him 
alive? A. On the floor, sweeping. 

Q. And the next thing you knew,-when did you 
know that there had been an accident? A. I heard 
a noise; I paid no attention to it, because I used to 
hear them around there, knocking; then Mr. Dill-
worth came running up a few seconds after and he 
said "Get some help; Ambrose is in the bin." 

Q. Did you smell any gas at any time that week? 
A. No, sir; I can't smell. · 

Q. You have lost your sense of smell? A. Yes, 
sir. 

Q. How far were you from the bin he was found 
in? A. Probably a hundred or so feet, or more. 

Q. You didn't know anything about this until 
you heard this noise? A. No, sir. 

Q. What was his general work around there; 
what did he do? A. I don't know. 

Q. What did you do? A. Sweep and move the 
trolleys and help around. 

Q. Did you help him in his work? A. No more 
than help moving the trolleys. 

Q. Did he ever give you any orders, tell you to 
go help him? A. No, sir. 

Q. Who told you what to do? A. I got orders 
from Mr. Dillworth; got an order to set the trol-
leys or move them. 

I • Q. Mr. Dillworth would tell you the trolley to 
move, and you would go and move it along with 
Ambrose, A. Yes, sir. 

Q. How long had you been working there? A. 
Two weeks. 

Q. That is all you did, all the work you did on 
that floor; you didn't do anything else? A. No, sir. 
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John E. F't t z zpa rick, cross. 
Cross examination by M C r. arey: 

Q. Were you present on th b' 
afternoon when this . e in floor on Friday 
was on the bin floor. grain was drawn off? A. I 

Q. Did you hear an th· . ing? A No . y ing of a bag being miss-
. • , Sir. 

Q. Did you see Mr. Dillworth 
at bin 81 on Friday ft aDd Mr. Ambrose 

Q O 
. a ernoon? A. No sir 

· pen1ng up th b' ' · No . e in and looking into it? A 
, Sir. . • 

Q. You didn't see them? A N . 
Q D' · • o,filr 

. id you hear Mr. Dillworth sa . . 
Mr. Ambrose about k . Y anything to 
No . eep1ng away from bin 81 ? A 

, Sir. · . 

Q. You didn't hear? A N . 
Q 

. · • O,filr. 
. . Did you notice whether the 

bin 81 on Friday afternoon? A covers were on 
Q 

· Yes, sir . 
. Were they? A. Yes sir . 

Q. On Saturday morni~ · h . 
to the elevator to work? gA, wAabt hm~ did you go 

Q 
· · out e10"ht ' I k 

. You passed bin 81? A y . o o c oc . 
Q 

· • es, sir 
. At what time? A. I could no; . . 

was before eight 0 ,,. 1 k Just say; 1t '-' oc . 
Q. Do you know whether or 

on bin 81? A I d 't k not Ambrose was · · on now 
Q. Did you see anyb d · • 

A No 
. o y removing these covers? 

• , sir. • 
Q. When did you first kno h . 

happened to Ambrose at b. w t at anything had 
injured? A. I didn't k in 81, !hat he had been 
the accident. now anything about it until 

Q. Until after the accident? A Aft . dent. · er the acc1-

A 
Q. Did_ you go to bin 81 after 
N 

the accident?. 
• o, sir. 
Q. Didn't go there? A N • · • o, sir. 
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Paul S. Shanahan, direct. 

Redirect examina'tion by Mr. Simpson: 

Q. How many covers were on _b~n 81 A. That 
I could not tell; I am not fam1har with that, I 
don't know. . 

Q. Mr. Carey asked you how many covers were 
on there that morning; do you know whether they 
were on or not? A. No, sir. 

Q. How high were the covers from the floor? 
A. Level. 

PAULS. SHANAHAN, sworn for the plaintiff. 

Direct examination by Mr. Simpson: 

Q. What is your occupation? A. Superintendent 
on grain elevator. 

Q. You were in complete charge of it? A. Yes, 
sir- of the elevator. Q. Of that elevator; I am talking of that one 
elevator? A. Yes, sir. 

Q. Was there any exterminating company doin_g 
anything in that elevator with a view to extermi-
nating vermin? A. Yes, sir. 

Q. What company was doing the exterininating? 
A. Air Reduction Sales Corporation and the Cal 
Cyanide Co. 

Q. Where were they doing this? A. Pier 7, 
Weehawken. 

Q. Is that where this elevator is? . A. _Yes, sir. 
Q. During the time this exterminating was 

going on, were you present at all? A. No; I was 
there on Friday. 

Q. What were you doing while you were there 
Friday? A. I was at lunch; I went to lunch about 
11 :30 and got back about 1 o'clock; it was on 
Tuesday, I believe, if I recall the correct day. 

25 

Paul S . Shanahan, direct. 

Mr. Ca~ey: Louder and talk to the jury . 
. The Witness: On Tuesday afternoon, or 

Tuesday about 11 :30 I went to lunch and 
on my return, my chief clerk notified n1 e 
that Mr. Hubbell, representino- the Cvanide 

5 V 

people, and a representative from the Air 
Reduction Company, were there and wanted 
to have the use of this elevator to experi-
ment in the extermination of insects in the 
grain. 

Q. Will you tell us what that is? A. Boll weevil 
similar to the boll weevil that is in cotton. I~ 
was centered in the soft winter grain, all through 
the southwest, and they wanted to experiment with 
it in this grain. 

Q. They wanted to experiment with this gas on 
these insects? A. Yes, sir. 

Q. Did you see what they did when s1tarted 
to work there? A. I went up and asked this Mr. 
Hubbell if he had secured the authority to c:10 
ahead with this experiment. He said that he h;d 
previously experimented, and he would get me a 
letter assuming all responsibility relative to any-
thing that would happen or any damage done bv 
this experiment which he intended to do. Event-
ually he satisfied me that he can get letters to 
authorize him to go ahead with the experiment. 

Q. What did he do after that? A. Why he had 
a man ~perating the apparatus for distributing 
the cyanide through the grain at a certain speci-
fied flow. 

Q. About what time did he satisfy yoti he could 
get a letter? A. Shortly af fer lunch. I got back 
about 1 o'clock, or in that neighborhood. 

~- Then what did you do? A. I had to go up-
stairs there with him. As far as his experiment 
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Paul S. Shanahan, direct. 

was concerned, our men would have nothing what-
ever to do with it, he would have to carry out 
his experiment himself, with his own employees. 
We would give him the stuff, the men would have 
the grain ready to go into the bin. We issued 
our instructions that none of our men should go 
near that bin while the cyanide was being used. 

Q. Did he say how long it would take to do 
this experimenting? A. It would stay in there 
about 72 hours. 

Q. When was the first day they started? . A. 
Tuesday. 

Q. So that they worked on and off there Tues-
day? A. No, they didn't work off and on. They 
put the stuff in on Tuesday afternoon. 

Q. Where did they put the gas in, into the grain? 
A. They were to put the weevil bags in there to 
be used in the test. 

Q. On Tuesday he started putting these things 
in the grain? A. Yes, they put the weevil in; they 
put this boll weevil in in bags. 

Q. They put the insects in too? A. In bags. 
Q. In these little bags, carrying these insects? 

A. Yes, about forty bags. 
Q. Do you know they did that? A. Put them in 

and then they had this distributing machine with 
a little motor on it, which would be adjusting it-
self to the proportion of the flow of grain. 

Q. Was it near this · _bin 4_1 they were working? 
A. 81? 

Q. Was it near tl).is bin? · A. No, it was above. 
Q. There is some testimony about one of the ,-

bags being caught in the bin; do you know an'y~ 
thing about that? A. That happened evidently 
when they pulled it off on Friday. 

Q. Do you know of any time they were working 
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Paul S. Shanahan 
' cross. 

in the vicinity or in bin 81 with the gas? A N 
• .l. o, not to my knowledge. 

Q. When he told you he would assume all _ 
sp?nsibilit~, he didn't supply any gas masks, r:r 
printed notices, or anything of that kind? A. None 
whatsoever. 

Q. These bins that the gases were in were not 
sealed at the top so that the gas could not get out? 
A. There was only one bin. 

Q. This bin was not sealed? A. That was the 
only one we were using. 

Q. It was not sealed at the top? A. :No. 

Cross examination by Mr. Carey: 

Q. When you told this man you wanted him to 
get a letter showing authority for experimenting in 
the elevator, you meant letters from whom? A. · 
From the New York Central Railroad. 

Q. Did he do it? A. No, • sir. 

N 
Q. _Did you ever receive any such letter? A. 

o, sir. 

Q. Yo_u spoke ~bout a n1achine for distributing 
!he gas In the grain? A. Distributing the powder; 
It ~as not gas; it was in powder f orin. 

~- S~ that when this drug was applied to the 
grain, it was in powder form? A. Powder form 

Q. 1:o":' did the gas result from that powder tha; 
was d1~tributed in the grain? A. Coming in con-
tact with the air and the moisture contained in 
!h: grain, nine per cent. gas, and air would form 
It into the gas; that is the way it was explained 
to me. 

. Q. Did he say that? A. He said that it goes in 
in ~owdered form, and coming in contact with the 
mmst~r_e contained in the grain, which is natural 
containing a certain percentage of moisture it 
forms a gas after it arrives in the bin. ' 

10 

20 

30 

40 



10 

20 

30 

-10 

28 

Paul S. Shanahan, cross. 

Q. So the gas is formed after the powder and 
grain are in the bin? A. So they informed me. 

Q. Now, this powder was mixed with the grain 
on the floor above the bin floor? A. Yes, sir. Into 
the spout. 

Q. And then it can1e down through the spouts? 
A. Yes, sir. 

Q. And into the bin? A. Yes, sir. 
Q. Was this running of the grain into the bin 

all completed on Tuesday? A. Yes, sir. 
Q. Do you know whether the bin was then cov-

ered or not? A. Yes, sir; I was instructed that 
Mr. Hubbell was to look after that matter. 

Q. Were you on the bin floor after Tuesday? 
A. Yes, I had been up there. I don't recall just 
what day it was. I had a conference with Mr. 
Dillworth. I told him to keep everybody away 
from the bin. I just don't remember what day it 
was. 

Q. vVas this grain which was run through that 
experiment treated in any way for ·the prepara-
tion of the grain for shipment? A. No, did not 
need any treatment. 

Q. The weevil which were in the grain were put • 
in by the experimenters? A. By the experi-
menters. 

Q. Did you see any of these bags of weevil after 
they were taken out on Friday? A. Yes, Friday 
night. 

Q. Did you notice what the condition of the 
weevil was? A. About eighty per cent. killed, on 
account of them losing a bag, that would bring it 
up, the percentage to 100 per cent. kill. 

Q. After this grain had been treated in the way 
you speak of, and after it was drawn off, what was 
done with it? A. Put back in storage. 
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Paul . S. Shanahan , cross. 

Q. It was taken from storage and put back in 

b
storage? A. It was taken from storage and put 

ack there. 
Q. You have informed that one of these little 

bags had been lodged in the bin? A I d ' 
11 • I th· · on t re-

ca ' i~k I was, yes, sir; Friday I think Mr 
Hub~ell said _that one of his bags was gone, but i~ 
was in1material. 

Q. Did you look into the bin? A N • th t t· 1 · · 0 , sir, not at 
a ime; was leaving for Buffalo. 
Q. The removal of this little bag w·th ·1 · · i some 

weevi in It, was it necessary for the operation of 
the e~evator bin that they should be re1noved? A 
No, sir. · · 

Q. W ~uld you have had it removed at any time? 
A. No, sir. · 
. Q. ':"hat was the rule with respect to men g . 
into bins? o1ng 

. ~r. Si~pso~: I object to that. If the rule 
~s in w:ihng? it ought to be produced. If it 
~s not in writing, it has to be shown where 
it was brought to the attention of the d -
ceased. e 

i!rgued and question withdrawn.) 
. _e Court: How would you get in to this 

bin, if a man wanted to go in? 
The Witness: Would have to lift the 

cover off; first, before that, he would have 
to get a light and drop it down. He would 
have to lift the cover off and climb down 
the ladder. 

The Court: There was no way of gettin 
through the bottom? g 

The Witness: Not without a ladder put 
t~rough the opening in the lower part of th 
bin. e 
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Paul S. Shanahan, cross. 

The Court: There were no openings on 
the way down? 

The Witness: No, sir. 
The Court: No opening in this bin except 

the one at the top? 
The Witness: Yes; there is one for the 

1nanhole and one for the spout. 

Q. Did you give any instructions to your fore-
1nan, Dillworth, with reference to the men going 
into the bin? A. That would have to go back to 
the time I took charge of the elevator for permis-
sion to do that. 

Q. I am directing your attention to instructions 
with reference to sending men into the bin? A. 
When I took charge of the elevator, there was no 
system on the floor. I put a man in charge of 
everything, took charge of instructions and there 
was no orders to be taken from any man unless it 
came through the proper channels and would go 
through him. 

Q. What instructions did you give him with ref-
erence to sending a man or directing a man to go 
in the bin? 

Mr. Simpson: I object to that unless he 
points out who is meant by "him." 

Q. I mean Dillworth, the foreman? A. I in-
structed Dillworth that no man was to do it, to 
instruct his men that no man was to go into the 
bin without direct instructions by him or from 
him, received either through the Chief Weigh-
master or through the office. 

Q. Did you give any instructions there Friday 
that no one was to go into the bin? A. I gave in-
structions on Tuesday for the men to keep away. 

Q. Did you give any instructions there on Friday 
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Paul S. Shanahan, redirect. 
afternoon, after th . ft . e grain was d a er this accident th t rawn off, until 
bin? A. No sir· ~nl a no ?ne should go into the 

. Q W ' ' Y previous. 
. ere you there up to the . 

had been completely d hme the grain 
Saturday? A Ye . F 'drawn off from this bin . s, n ay on 

Q. Was it all drawn ff· 10 
sir. o fr01n the bin? A. yes 

' 
Q. I think you have t f fi 

spect to the condit1·0 fesh1_ ied already with re-
n o t 1s gr · 

or not it was infected . ain, and whether 
not. in any way? A. It was 

Redirect examination by Mr S. · zmp~';on: 
Q. How long had Mr A b 

the time of his de th?. Am ros_e worked there at 
M A a · I think I r. mbrose as soon I re-employed 20 
recall exactly but b as . came there. I don't 

' a out six and a half years. 
Mr. Carey: I can't h 
Th 

ear you? 
e Witness· I 1 · 

h · · emp oyed Mr A b 
s ortly after I took h . m rose 

Q T 
c arge of the elevators 

· o do what? A H · Q W . . ouse man 
. hat does that mean? A . 

them assigned to two d'ff . . It means we have 
had two of them on th ~. erent types of work. We 
in the office . he l e in floor, one of them down 3 0 
f ' wor {S where 
or specific work; at that ti;er we_ assign him to 

under one of the h d e, assigned to work 
Q H ea s of departments-

. e was the houseman . 
on the day of his death? A ass1?ned to this floor 
worth. · · Assigned to Mr. Dill-

Q. And he took h 
nobody · arge, you told Mr. Dillworth 
. was to go into the b" . 

hons from him? A y . ins without instruc-
Q Y 

· • es, sir. 
• OU left it to D'll 

A. Yes, sir. I worth to carry - that ouL 40 
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Paul S. Shanahan, re•direcf. 

testified you told everybody to keep away 
Q. Yo:1 . ? A I didn't tell everybody; I al-

from this bin 81 . . . t th head of the de-
ways give my instructions o e 

partment. . . to Dillworth to keep 
Y gave instructions d ? 

Q. ou . b' 81. that was Tues ay. everybody away fr01n in , 

A. Yes, sir. h h d taken the cover off 
Q Did you know e a . h b' ? A He . k d d wn in t e in . . and with Ambrose loo e o 

had instructions. h ? A Fron1 the 
Q. He received them from w ~1; .Dill~orth. 

fl from Mr. Brower to . lower oor, . 
d that? A Yes, sir. i· t:at th~ fa;t of your telling ~imt ~n k:i: 

eve~ybody away on Tuesday had no e ec 
A Th twas an order. 

then? · h d Ambrose both took the Q Then D1llwort an . 
. 1 ked in? A. Yes, sir. 

cover off and oo . that when he 
Q Did Dillworth report to you f ? A No 

looked in there, there was a smell o gas . . , 

sir. . t d by the people in charge 
Q. Were !ou insttr:ct ~his gas was instantaneous 

of this cyanide gas a 
h ? A I knew that. d th? deat . . ·t was instantaneous ea . Q. You knew that 1 

A. Yes, sir. t say that Ambrose 
Q Do I understand you o . k. for in-

. . d to every specific tas ' 
was to be ass1gne t be swept up, that he 

'f the floor was O 0·11 stance, 1 the floor unless 1 -could not start to sweep up 
h . ? worth told 1m · 

Mr. Carey: I object to that; there is no 

such evidence. h t h t 
The question is, is t a w a The Court: 

he means. 
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PaulS. Shanahan, red~ed. 

Q. Is that what you mean: this dead man could 
not pick up a broom to sweep the floor; he could 
not adjust a trolley, unless he was ordered to do 
that by Dillworth; unless Dillworth told him to do 
that very thing; is that what you mean? A. That 
is the rule there. There is a certain ·amount of 
judgment to be used on every rule. You can't 
stand on an iron -clad rule. 

Q. vVasn't he left to his own common sense in 
certajn things? A. No, lVlr. Dillworth was in-
structed to give him such orders as he saw fit. 

Q. When Dillworth took him and opened the 
cover and stuck him over to look in, the bin was 
already filled with cyanide gas in the bottom? A. 
No. 

Q. Now, you say that Ambrose was not left to 
his own judgment in doing anything. He could 
not take up a broom without Dillworth saying 
"you take up that broom." He could not sweep 
the floor unless Dillworth said "Sweep the floor." 
He could not put on a trolley unless Dillworth told 
hi1n "Put on a trolley." Is that what you swear? 

lVIr. Carey: I object to that; there is no 
such evidence in the case from anyone. 
That is based upon an assumption of facts 
that do not exist. 

The Court: As I understand, it does not 
purport to be a question from the testimony 
that is in, hut is asking him what he means, 
if that is what he means. 

The Witness: That was my idea in start-
ing there, with Dillworth there, to prevent 
that. 

Q. Prevent them from doing what? A. From 
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Paul S. Shanahan, redirect. 

anybody doing anything they want to do, that is, 
promiscuously. 

Q. If Dillworth told him to go and look through 
a hole in a bin where there was cyanide gas, was 
he to do it? 

Mr. Carey: I object to that; there is no 
evidence that Dillworth told him to look in. 

(Argued and question withdrawn.) 

Q. Do you know anything about Dillworth's 
daily work with this man; did you check up on 
him or simply leave it to him? A. Go through 
the place occasionally to check up on all the work-
men. 

Q. Do you go through every day? A. No, not 
necessarily. 

Q. In other words, Dillworth was put over this 
floor, and he was supposed to be doing whatever 
in his judgment was right to do on that floor? 
A. Whatever was the instructions from the top 
floor. 

Q. Who is the top floor? A. The Chief Weigh-
master's department. Chief Weigher. 

Q. What did the Chief Weigher do? A. He gave 
him instructions as to the spouts they wanted set, 
where they wanted them set, what bins, what bins 
to use. 

Q. And he would clean up the bins on that floor? 
A. It is very rarely they clean up the bins. 

Q. You just let the grain remain there? A. 
They are self cleaning, the majority of the bins. 

Q. How do you know whether a bin is clear, 
or whether there is anything in there? A. Be-
cause when the bin runs out of the bottom, tile 
shipper received an invoice and checks ur v.·ith 
the weigher. 
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John D. Ambrose, direct. 

Q. Is it necessary to tak h 
when the bin is being fille: ! eA m;~~ole cover off 
hole or the spout hole wh th . -I er the man-

Q Do yo k en e spout fits in there-
. u now whether anyb d 

out that was found . th O Y got that bag . in ere? A. No. 
. Q. You didn't tell these n1en that th 
Ide gas in there, and that if ~re was cyan- 10 
would kill them instant} ? A they I~haled it, it 

Y · • No, sir. 
Recross examination by M C r. arey: 

~- How long is the bin floor? . . . 
neighborhood of 300 f t l . A. It Is in the 
I don't k ee ong, about 130 feet wide. 

now exactly. , 
Q. You spoke about bein · 

of the elevator. you ; in complete charge 
of the operatio~s of ;ean d! that in full charge 
elevator? A w'

11 
e or inary business of the 20 

· · e everyth · th eration. ' ing, e business op-

Q. Did you have any authorit . 
granting permission to l y w1~h respect to 

k 
peop e to go 1n th d 

ma e experiments for th . ere an 
N e1r own purposes? A 

one whatever. · 

JOHN D AMBROSE . . 'sworn for the plaintiff: 
DLrect examination by M S. r. zmpson: 

Q. Where do you live? A. 113 13th St 
New York. reet, West 

30 

Q. It _is your father who was killed? A y . 
Q. Did you on summ · · es, sir. 

he was killed? A y ~ns go_ to the place where 
· · es, sir; I did. 

Q. What time did you get th ? . 
about twenty minutes to eleve:~e. A. I got there 
· Q. In the morning? A y . 

Q 
· • es, sir 

· What was the condition h · 
A. Why the cond·t· h w en you got there? 

' I ion w en I t th what was the matter. go ere, I a~ked 
40 
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John D. Ambrose, direct. 

Q. Did you see your father's body'! A. No ., when 
I arnved upon the floor where he worked, I wanted 
to go down there, but they told me I could not any:.. 
way . 

Q. What is your business? A. West New York 
police, traflic oflicer. . 

Q. Do you live in West New York'? A. Yes, sir. 
Q. Did you go right to the place where he was 

killed through the action of the cyanide gas? A. 
I didn)t go right to the place. I an1 acquainted wit h 
the place; I know the building. l went lo oking 
through the building . I was on the n1otor floor and 
1 found three other cans up there . 

Q. \Vhere l A. On the motor floor; ther e is tw o 
floors above the bin floor. 

Q. It is in the elevator? A. In the elevator, on 
the m otor floor. 

Q. Now, what time of the day did yo u find it ? 
Half past eleven or a quarter to twelve th e same 
morning . 

Q. Where did you say you fou n d thes e, in the 
elevator? A. On the motor floor. 

Q. How near is that to this bin 81? A. Well, that 
is about, I am not sure if two or three floors ab ove 
it· it would not be m ore than about 150 feet fr om 

' bin 81. 
Q. Were there more cans than these? A. Yes~ 

there was three other cans besides th at on e. 
Q. Containing material like this? A. Yes, sir. 
Q. Did y ou deliv er this can to Mr . Sinnott of 1ny 

office? A. Yes, sir. 
Q. You delivered this can to him'? A. Yes, w ith 

my brother. 

Mr. Simps on~ I will hav e thi s rnark ed for 
identification on ly. . . .. 

Marked for identification as Pla intiffs Ex-
hibit P-4 for Identific at ion . 
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John A. Sinnott, direct:.cross. 

JOHN A. SINNOTT, sworn for the plaintiff: 

Dir ect examination by Mr. Simpson: 

Q. You_ are e1nployed as an investigator by me ? 
A. Yes, sir. 

Q. The last witness delivered this can and its 
contents to you? A. Yes, sir. 

Q. When did he do that, do you know? A I 
should judge about a month ago . · 

Q. Did you take these contents or any part of the 
contents to anyone? A. Yes, sir; I took it to Mr. 
C. L. Devitt, Chemist; also to Dr. Sachs at the 
North Hudson Hospital. 

Cross examination by Mr. Carey: 

Q. When did you receive this can? A. About a 
month ago. 

Q. You delivered it immediately to the doctors? 
A. Yes, sir. · 

JOHN D. AMBROSE , recalled. 

Dir ect examination by Mr. Simpson: 

Q. Was the can and contents I showed you in 
exactly the same condition when you delivered it 
to my office as when you found it? A. Yes, sir. 

Q. You had not touched it at all? A. I had not 
touched it at all; in the same condition. 

Cross ex amination by Mr. Carey: 

rt h
Q. Where had it been kept during this time ? A. 

ad been kept in my cellar. 
Q. What was the date when you got it? A. The 

same day that father was killed, July 16th, 1927. 
At half past 11 in the morning when I got the can. 
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John D .. Ambrose, cross. 

Q. This can has been kept in your cellar . since 
that time? A. Yes, sir. 

Q. Until you delivered it to Mr. Simpson? A. 
Until I delivered it to Senator Simpson's office. 

Q. -Lots of peopll'; have access to your cellar be-
sides yourself? A. Not in our apartment house; 
the apartment is locked. 

Q. Do you mean that? A. Absolutely; it is two 
families. We have two rooms in the cellar; one 
for the tenant downstairs and one for us. 

Q. Nobody but yourselves have access to ·your 
compartment? A. Nobody outside of my mother 
and myself, the f a1nily of course. 

Q. Your mother and yourself? A. And my 
brother Willie. 

Q. But other people go in there occasionally? 
A. None whatever in our compartment in the 
cellar; the tenant downstairs goes in theirs. 

Q. Nobody but you and the members of your 
family ever get into that compartment? A. Abso-
lutely not. 

Q. You are sure about that? A. Yes, sir. 
Q. You are there all the time? A. I am not 

there all the time, but I keep it locked all the 
time. 

Q. You carry the key? A. I don't carry the 
key. · 

Q. The key is left in the house? A. Yes, sir. 
Q. You are away eight or ten hours? A. About 

eight or ten hours a day. 
Q. And you don't know who goes in there when 

you go away? A. Nobody but my mother. 
Q. How do you know nobody but your mother 

goes into that compartment? A. Because the keys 
are upstairs; nobody can go in unless they break 
it in. 
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Dr. Harold J1. Sachs, direct. 

Q. Couldn't your mother let somebody in there'? 

Mr. Simpson: I object as a conclusion 
on his part. 

Q. You mean to swear that nobody but yourself 
or your mother has been in that compartrnent from 1 o 
t~e tim~ that can was taken there until you de-
livered 1t to Mr. Simpson's man? A. I will swear 
I seen nobody in there. 

DR. HAROLD M. SACHS, sworn for the plaintiff. 

Direct examination by Mr. Simpson: 

Q. You are a practicing physician and surgeon? 
A. Yes, sir. 

. Q. Where do you practice? A. At the present 20 
hme I am completing a twelve months internship 
at the North Hudson Hospital. 

Q. Were you called to the Weehawken Grain 
Elevator on the 16th of July, 1927? A. Yes, sir. 

Q. Were you then connected with the North 
Hudson Hospital? A. Yes, sir. 

Q. How did you get to the elevator, on the 
ambulance? A. At that time I was on the second 
month of my service and so I was riding the 
ambulance. 3 o 

Q. When you got there to the Weehawken 
Elevator what did you see, what condition did you 
see? A. They took us up to the top floor of the 
elevator and there was a lot of commotion around 
and they offered me a gas mask. As I entered 
I smelled, as I entered the fourth floor, or what-
ever the floor, an odor. · 

Q. Did you smell gas? A. I s1nelled a peculiar 
odor of gas. Then I went over to where the 
excitement was. They -gave n1e a mask and told 40 
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Dr. H.arold M. Sachs, direct. 

me to go down and bring the body up; or pro-
nounce him dead. I looked down this bin and 
saw a lifeless body down there, and there was 
no motion in the body and I had to go away 
iminediately, because the odor was too strong, 
a:nd I was told that in the gas mask was ammonia. 

Q. You were then in this position, as I und_er-
stand it, showing you this photograph, looking 
down this bin 81 where this odor of gas was 
strong? A. Yes, sir. 

Q. On this floor; this is a picture looking down; 
you were on the floor on the top? A. I was on 
the top. 

Q. You say the odor of gas was so strong, you 
had to get away? A. I had to go away. 

Q. When you went away, did anybody put the 
gas mask on, and was anybody lowered down 
with a rope? A. In the meanwhile, I believe the 
West New York Fire Department was called and 
one of the firemen came and he volunteered to 
put the gas mask on and go down. I told the fire-
man at the time-

Mr. Carey : I object to what he told him. 
The Witness: He went down, the fireman 

went down. I believe he went down ap-
proximately about ten feet and he started 
signalling with his hands, he asked to be 
taken up. He was taken up immediately 
and he was taken away. 

Q. Did he faint as soon as he got out? A. I 
didn't see the finish. 

Q. You were then on your way? A. It was suf-
focating gas-

Mr. Carey: . l object. ... ,. . 
The Witness: He was taken away from 

the manhole. 
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Dr. Harold 1t1. S'achs, direct. 

Q. Did he indicate any sy1nptoms of incipient 
suffocation? A. He was giddy and dizzy and 
showed signs of vertigo which is the initial symp-
tom of suffocating gas. 

Q. He was taken away; what is the next thing 
that happened? A. We stood around there and 
saw it was useless for anybody to go down there 
to pronounce the man dead, or bring the body up. 
So they decided that the only way was to bore a 
hole from the bottom of the bin and bring the 
body through. I think I called the hospital and 
told them I would be down with the ambulance 
another hour. I stayed around until about 11 :30 
and the body was taken out and I pronounced the 
man dead. 

Q. Did you form an opinion as to the cause of 
death? A. The cause of death I gave on the emer-
gency card, which we had to fill in. 

Mr. Carey: I object to that. 
The Witness: I took the body; the body 

was taken-

Q. Don't tell us about the emergency card. Did 
you form an opinion from what you saw or ob-
served of the body and the surroundings as to the 
cause of death? A. I pronounced the man dead. 

Q. Then the answer should be yes? A. Yes, sir. 
Q. What was your opinion as to the cause of 

death? A. My cause at the time was cyanide poi-
soning. 

Q. Now, you know something of chemistry, don't 
you? A. Yes, I have the M. S. degree. 

Q. You have a degree of chemistry? A. Yes, sir. 
Q. Did Mr. Sinnott hand to you the contents of 

this can, part of the contents of the can? A. Yes, 
sir. 
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Dr. Harold M. Sachs , cross. 

(J. Did you analyze it? 

Mr. Carey: How do you know it was part 
of the contents of the can? 

Mr. Simpson: I withdraw the question. 

Q. Did Mr. Sinnott hand you a substance for 
analysis? A. Yes, sir. 

Q. Was the substance handed to you cyanide? 
A. Yes, sir. . . 

Q. What are the symptom~ of cya~ide pm~on _-
ing, when a inan is killed with cyanide gas, is it 
quick or slow; how does it act? A. It depends on 
the quantity present. . 

Q. Can a man take enough to cause instantane-
ous death? A. Yes, if the body is so dense, death 
almost instantaneously. 

Q. How does cyanide act on the heart? A .. C!a-
nide acts on the central nervous system. It 1s 1m-
inediately taken up through the blood; and acts 
on the centers of the brain; it causes interference 
with the respiration; the patient ceases to breath 
almost immediately. 

Q. Also accompanied by the symptoms you saw 
in the fireman after the fireman got through there, 
the dizziness, vertigo? A. Those are the initial 
symptoms. . 

Q. That is dizziness and vertigo? A. Ye.s, sir. 
Q. What was done with the body, was 1t taken 

~o the hospital, or what happened to him? A. 
No, the body was taken to the morgue. W~en a 
man is pronounced dead, we do not remove him to 
the hospital. 

Cross examination by Mr. Carey: 

Q. Did you examine this body after it was taken 
out? A. Yes, sir. 
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Dr. Harold · Jf. Sachs, cros s. 

Q. What did y01~r examination consist of? A. I 
listened to his heart. There was no evidence of 
any life . I examined his pupils; the pupils were 
dilated. The odor on his clothes was that of a 
pungent, offensive odor, su:ff ocating odor. As a 
matter of interest, I also examined a few bones. 
He had a fracture of both bones of the left arm. I 
was questioned at that time by a certain gentle-
man-

Q. Never mind about that; I am asking what you 
did? A. As I said, I examined his heart and pulse; 
he was pulseless; the pupils were dilated, and I 
pronounced him dead. 

Q. Is that all the exainination you made of hiin? 
A. Yes, I examined him grossly for injuries to 
his extremities. · 

Q. Did you find any injuries to his extren1ities? 
A. I did find a fracture, I think of his left fore-
arm. I didn't put it on my emergency card. I 
didn't care to go any further, to ascertain whether 
or not he had a fracture of the skull. 

Q. What I want to know is just what vou did 
by way of exan1ination; you did not exa~ine for 
fractured skull? A. No. 

Q. Or for any fracture except fracture of the 
forearm? A. Yes, sir. 

Q. He may have had various fractures about his 
body, without your having discovered them? A. 
Yes, sir. 

Q. He may have been killed by the fall? 

Mr. Simpson: I object to that; how can 
he say he may have been killed by the fall. 
He tells us that in his opinion this man died 
of gas poisoning. That is entirely too specu-
lative. 

The Court: Sustained. - . -
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Dr. Harold Ji. Sachs, cross. 

· d? A Q. Wasn't his body pretty badly bruise . . 

"No. F J·ust this examination which you have Q. r01n . f ·d 
testified to, you concluded that he died o cyani e 

oisoning? A. Yes, sir· . f 
P . 1 ? A He might have died o -lO Q :Nothing e se • · ffi • t 

. ough cyanide gas there, su icien -There was en 
Mr. Carey: Just a minute. 
Mr. Simpson: I object to counsel inter-

rupting the witness. . 
The Court: Give a responsive answer to 

the question and nothing else. . 
W ·t There was sufficient gas The i ness: 

th e giddiness to make th e there to cause . 1 
man fall and if he did fracture his s~ul , 

20 which I was not interested in at the time, 
that was secondary. 

that there was sufficient gas Q When you say b t 9 50 
the;e, to what time do you refer? A. A ou : 

A. M. th ? A The 
Q Is that the time you were ere_. : h 

· 9 50 we got down in t e accident happened at ·: · 
amb ulance probably at 10 o'clock ... 

h d t on as to the Q Are you speaking of t e con i i . ? 
30 . . there or at some other time. A. time you were , 

At the time I was theret. th t gas condition? A. 
Q w·here did you no e a · 

. f the gas as soon as we were taken I was aware o 
up to the top. . t lt 

Q Where did you notice sufficient gas o resu 
in death, as you have testified: A. At the top of 
the manhole there was sufficient gas. 

·t· r the manhole at Q. What was your pos1 ion ove ? 

the time you discovered this strong odor of gd~s . 
t(} d" As I was hen 1ng A. Well, I was ben ing over. - . 
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Dr. Harold M. Sachs, redirect-recross. 

over, I saw the body and smelt this very pungent 
odor of gas. 

Q. Was your face down close to the opening? 
A. No, I got away pretty quick. 

Q. I don't think you understand my question. 
When you first discovered this pungent odor of 
gas, were you bending over the opening at the man-
hole? A. I was bending over, yes, sir. 

Q. How close was your face to the manhole? ,A 
I should judge about three feet. 

Q. How long did you remain in that position? 
A. Probably about five seconds. 

Q. Then you got away? A. Then I got away. 
Q. The gas was sufficiently strong so that anyone 

who was in the position you were in, would have 
been immediately aware of the fact that there was 
a strong current of gas? A. Yes, sir. 

Redirect examination by Mr. Simpson: 

Q. What does dilation of the pupils indicate, do 
you say; would that indicate to you cyanide poison-
ing? A. Dilation of the pupils is a sign of cyanide 
poisoning, but at the same time it is also a sign 
of death. 

Q. Is it a sign of cyanide poisoning? A. Yes, a 
sign of cyanide poisoning. 

Q. Did you find that sign? A. That sign was 
present. 

Q. As I understand you got there at 10 o'clock? 
A. Approximately. 

Recross examination by Mr. Carey: 

Q. What else is dilation of the pupils a sign of? 
A. Why dilation of the pupils is a sign of death. 
I want to bring out a point here; had the man had 
a fractured skull at the time-
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Dr. Harold M. Sachs, redirect. 

Q. Tell me what else dilation of the pupils is 
evidence of besides cyanide poisoning? A. Dila-
tion is a sign of death. 

Q. It is a sign of cyanide poisoning and of 
death; that is all? A. Oh, no, dilation of the pupils 
could occur in a fractured skull; could occur in 
numerous conditions. 

Q. A blow or fall would produce dilation of the 
pupils, wouldn't it? A. Yes, but not equal dila-
tion of the pupils. If a man with a fractured skull 
was injured on the right side, he would not have 
dilation on the right side, but on the left side; 
there would be a dilation of the left pupil, but not 
of both pupils. 

Q. Well, suppose the blow was in the middle of 
the forehead? A. It would all depend upon the 
pressure on the nerve that was irritated. 

Q. So it would in respect to any trauma or blow, 
wouldn't it? A. Yes~ sir. 

Q. Is there anything else .that dilation of the 
pupils is indicative of? A. Why, drugs cause dila-
tion of the pupils. 

Q. A great many things? A. Yes, sir. 

Redirect examination by Mr. Simpson: 

Q. Mr. Carey stopped you when you said you 
wanted to bring out some information or point; 
what was that? 

Mr. Carey: I object to that. 

Q. What were you referring to when you said 
about bringing out a point here, when l\1r. Carey 
said "never mind." What were you ref erring to 
just a minute ago? 

47 
Dr. Harold M. 0 · · · ,:Jachs, recross. 

M~. Carey: I object to 
and immaterial. that as improper 

The Court: Sustained. 

. Q. You understand wh 
Just recall. at I mean? A. I don't 

Q. You said "here I 
and Mr. Carey sh t want to bring out a point " 10 
the skull " C u you off and said "never min'd 
trying to .tell than _you reme1nber what e Jury? you were 

Mr. Carey. I th· k · in the c t the objection to that. our sustained 
The Court: Sustained. 

Q. Will you tell me what 
said "I want to b . you meant when you 

nng out a poi t h " were you going to dis ? n_ ere. What 
point. cuss. A. I think I know your 20 

The Court: I think you should f 
the question. re rame 

• 
Q. What was it you wanted to bring out? 

Mr. Carey• Ma · 
noted. · y I have an exception 

A. The man possibl 
tured skull No d by could have had a frac 
that he fell. he shou~~ ht a man falling the dept~ 30 
I ' ave had som f was not interested to find e racture and 
a fractured skull out whether he had 
t 

. or not, hut th . 
o bring out that th e point that I want 

' e gas was of h d so strong that it w ffi . sue ensity and 
d

. . as su ic1ent enou h t 
man Izzy, to permit h. g o make a 
~~ve any fractures, th~m to fall so that if he did 
initial gas. y were secondary to the 

Recross e · . xamznatzon by M C . r_. arey: 
Q. Do you kn h · ow ow far he fell? A. I don't 

40 
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Christopher L. Devitt, direct. 

know. I believe somebody said about 300 feet. 
He fell from the top. 

Q. You don't know anything about the extent of 
the fall, do you? A. Why, he fell from the top. 

Q. How do you know that; it would be very 
interesting if you know that. Lots of people would 
like to know it. You don't kno,w anything about 
where he fell from? A. The depth of the fall I 
could not tell you. 

Q. You don't know what his position was when 
he fell? A. No. 

Q. You were not there at all? A. No. 

CHRISTOPHER L. DEVITT, sworn for the 
plaintiff. 

Direct examination by Mr. Simpson: 

Q. What is your profession? A. Chemist; an-
alytical chemist. 

Q. Where do you practice your profession? A. 
Jersey City. 

Q. Did you receive a substance from Mr. Sinnott 
of my office for the purpose of analysis? A. On 
April 19th I received this packet from your office. 

Q. What was it, what was the contents of it? 
A. Well, the contents were a brown powder, a 
small amount, possibly an ounce or two. 

Q. What was it? A. In the bottom of the can , 
examination showed it to contain a small per cent. 
of calcium cyanide one and one-tenth per cent. 

Q. Is that the cyanide used to make cyanide gas? 
A. Yes, sir. 

Q. Does the gas liberate itself freely? A. From 
this material, yes, sir; from this material, exposed 
to the atmosphere, cyanide gas is liberated. 

Q. So that if the can was obtained on the 16th 
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of July, 1927 a~d _you analyzed it in April, 1928, 
the strength of It in April would not indic t th 
~trength of it in July; it would have lost aa 1:t ; 
its strength? A It Id h 0 

. . wou ave lost a crreat deal 
of the cyanide. 5 

Mr. Carey: No cross examination. 

WILLIAM J. DILLWORTH, recalled. 

Direct examination by Mr. Simpson: 

Q. The superintendent has designated some of 
the employees as being house men; what is a house 
man? A. House man? What they are? I know 
I had two men on the floor with me. 

Q. What does the term "house man" mean? 
A. I could not really tell you what it means. 

Q. as there any system of bells for you and 
for this man who is dead Ambrose? A A 
b 11 ? ' · • ny es. 

Q. Two bells for you and three for Amb . 
d .d rose, 

I you have any system of bells? A N . 
Q . . o, sir. 

. . Any bells used at all in that work? A. Yes, 
sir. 

Q. Who was it sounded the bells? A Th . • . e 1nan upstairs. 

Q. Who were they? A. There is one of them 
here. 

Q. What is his nanie? A. John Brewer. 
~- What did he · sound the bells for? A. To 

notify us to set a trolley or something like that. 
Q. Was th ere any particular number of bells 

for a trolley? A. No, sir. 
Q. How many bells would he sound? A. Prob-

ably two. 

Q. What. .. would two me_~n? . A. That wou]d 
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William J . ~Dillworth; -· direct. 

mean to answer the bell and go to the speaking 
tube. 

Q. See what he wanted? A. Yes, sir. 
Q. Was there three bells sounded? A. :No, sir. 
Q. Only two bells always sounded? A. Yes, sir. 
Q. They were sounded by the weighers? A. 

Yes, sir. 
Q. What did the weigher do up above; what 

was his work? · A. Weigh the grain. 
Q. And he would notify you when it was r eady 

to go into the shoots? A. Yes, sir. 
Q. One thing I omitted to ask you about, wh en 

you came back how ma ny covers were off these 
manholes? A. Only one cover off the manhole 
and one spout hole. There is four covers in this 
one bin. 

Q. Four on this one bin; what were they? A. 
Three spout holes, one manhole, that is, larger 
hole. 

Q. When you came up to the top of the bin, 
were they all off, or only two co--vers off? A. Two, 
the manhole and the one covering the spout 
hole. 

Q. The spout hole and the manhole cover? A. 
Yes, sir. 

Q. Would you have to take the spout hole cover 
off to put the spout on? A. Yes, sir. 

Q. How large was this hole that was open by 
the manhole cover? A. I don't know really how 
large : it was. 

Q. Was it ten feet or not, ten feet circumference? 
A. No, sir. 

Mr. Carey: I can give you the measure-
ments, if you want. The measurements 

·,\: which I have--are 20 inches by 16¾ -'inches. 
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Q. What was the purpos f 

in the bin? A y . e O th at, to go down · • es, sir. 
Q. There was a 1 dd . · 

Y 
. a er led right from that? es, sir. . A. 

Q. Down into the bin? A y . · • es, sir. 
Cross examination by M C' r. arey: 10 

b Q. I thoug~t you testified you didn't know h 
ecame of this g:vain after ·t . w at 

A.. No, I don't k I was put in the bin? 
Q 

y now what became of it 
. ou found one spout h l . 

manhole uncovered wh o e uncovered and the 
accident? A y ,en ~ou got there after the 

· · es, thats right. 

h ihe Cdourt: What is the size of the spout 
0 e an the n1anhole? 
The Witness: I don't know 20 th what size 
ey are, to tell you the truth 
The Court:. , I don't mean. in inches or 

feet, or anything of that k. d· . s th in ' Just as you 
aw em, did they look to be large? 

The Witness • Th . · 
b

. . e manhole is · a Ii ttle 
1gger. 
The Court : Th e manhole is a little 

bigger? 
The Witness: That is square and th 30 

other hole is round. e 
The Witness· Th h . . e man ole Is square and 

the other cover is round? 
The Witness: Yes, sir. 
Mr. Carey· I h th · d. . ave e iameter of th 

?ther holes, if counsel would lik t h e 
it stated. e O ave 

Mr. Simpson: Yes. 
Mr. Care_y :. The three circular holes were 

-~ev_~.~~e~_n inc~es in diameter. ---··· - __ , '-· - ···•-. ·-·'·-· ·, --' 40: 
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John T. Brewer, direct. 

JOHN T. BREWER, sworn for the plaintiff. 

D'irect examination by Mr. Simpson: 

·Q. Where do you live? A. Dumont, New Jerse!. 
Q. Are you employed on the Weeh~wken G~a1n 

elevator which has been under discussion here. A. 

Yes, sir. h 1927? 
Q. Were you employed there on July 16t ' . 

A. Yes, sir. f 
Q. How long had you been working there be ore 

that date? A. Fourteen years. 
Q. What was your duty there? A. Shipping 

weigher. ? A 
Q. What did you actually do, physically do. . 

Weigh grain. . ? 
Q. You weighed grain, on what. kind of seal~• 

A. 800 bushel Fairbanks scale, weighs automatic-
ally. . . h d 

Q. After being put on there; then you we1g e . 
it and what was the next thing you did? A. Well, 
it' is according to what I was going to do. If I was 
going to ship, I would have sent word to have a 
shipping bin ready; I would notify them to have 
a trolley there. 

Q. What kind of bin? A. Twelve thousand 
bushel bin. 

Q. If you want to use that bin, what do you 
do, if you wanted to get the attentio~ of the man 
on the floor where the top of the bin was; what 
would you do? A. I would ring th~ bell. . 

Q. How many times? A. Well, 1t makes no d~f-
ference, two, three or four. If I wanted to get him 
quick maybe five or six. 

Q. And somebody would speak to you through 
the tube? A. Through the tube. . . , . . 

Q. would only tnre' person talk to you, or any-
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body on the floor? A. I used to call for the fore-
1nan of the floor. 

Q. For no other one there? A. The next man 
in charge. 

Q. Who would that be? A. Idon't know. May-
be at the present time-I don't know who is down 
there. 

Q. If the foreman wasn't there and Ambrose 
was there or the other man was there? A. The 
nearest man. 

Q. And he talked to you? A. Yes, sir. 
Q. What would you say to him? A. Whatever 

I wanted. 

Q. You would tell him what you wanted to do? 
A. Whatever I wanted. 

Mr. Carey: No questions. 

RAYMOND A. PHELAN, sworn for the plaintiff. 
Direct examination by Mr; Simpson: 

Q. Where do you live? A. 110 17th Street, West 
New York. 

Q. Were you connected with the West New York 
Fire Department on July 16th, 1927? A. Yes, sir. 

Q. What was your position? A. I am on Head-
quarters. 

Q. As fireman? A. Yes, sir. 
Q. Did you go to this grain elevator at Wee-

hawken on July 16th, 1927? A. Yes, sir. 
Q. About what time? A. Around half-past ten 

or eleven o'clock; somewhere around there. 
Q. Why did you go there? A. Well, I believe 

the chief got a call. 
Q. You didn't get the call? A. No. 
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Raymond .A. 'Phelan, direct. 

Q. What did you take with y.ou? A. Well, . we 
took two gas masks. 

Q. Nothing else? A. No, that's all. 
Q. Who was it that asked you to take the gas 

1nasks? A. The acting chief. 
Q. What is his name? A. Charles Danielson. 
Q. When you got there, what did you find out 

about the elevator? A. Well, there was a man 
down in the bin. 

Q. Where did you go when you got to the eleva .. 
tor? A. Up to the bin floor. 

Q. That is where the top of the bin is? A. Yes, 
sir. 

Q. Did you look dow .n in this bin 81? A. No, 
sir; I just walked over to it and smelt. 

Q. vVhat was the condition there; was there any 
gas around? A. There was an odor of gas and 
the doctor claimed it was a very dangerous gas. 

Q. As a result of something the doctor said, you 
kept away? A. Yes, I walked away. 

Q. Then what was the next thing that was done? 
A. Then Chief Danielson ordered me to go down 
in the bin, to don a gas mask and go down. 

Q. Who asked you? A. Charles Danielson. 
Q. Ordered you to put a gas mask, and see if you 

could get the body? A. Yes, sir. 
Q. What did you do? A. I put the gas mask on 

and they tied me up with a rope. 
Q. Then what? A. Then I adjusted the gas mask 

and started to go down. 
Q. How far down di.d you get? A. I got about 

ten rungs down, I guess. 
Q . . What happened when you got ten rungs down 

with the gas inask on? A. Well, the air started 
to go away from me som eway and it was getting 
impure . ... ' ... :' .-..... ...... . . .... . ' - . - .•:'.- - : -.·/ . 
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Q. What effect did it have on you? A. Started 
to 1ne me feel headaches and dizziness. 

Q. What did you do then? A. I got the rope 
and pulled on the rope and they pulled me up. 

Q. So that you had the gas mask on then? A. 
Yes, sir. 

Q. You experienced these things you told us 
about and you didn't go down to get the body? A. 
No. 

Q. What was the next thing that happened? A. 
Well, then I came up the ladder and took off the 
gas n1ask. I wanted to get some fresh air. 

Q. What was the effect of all this stuff that you 
had been breathing? A. Well, it made me dizzy 
and gave me headaches. 

Q. Was this bin that you had this experience in 
the sa1ne one that the body was lying at the bottom 
of? A. Yes, sir, that was the bin. 

Q. How long was it before you came to after 
you got to the window? 

Mr. Carey: I object to that; as to his com-
ing to, I <;lon't know there was any such tes-
timony. 

Q. Didn't you swear you went to the window 
because of the condition you felt yourself in? A. 
Y_es, I went over to the window to get some fresh 
air. 

Q. How long were you at the window? A. 
About five minutes. 

Q. After you got the fresh air, did you feel alJ 
right? A. Then I felt better. 

Q. Then what did you do? A. Well, then, we 
waited around there and then went downstairs. 

Q. T.hen what was done downstairs to get the 
bpdy , 91.lt? .. A. .Well, . they . took four . . bolts . out.. of 
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the botto1n of the bin, that is the opening at the 
bottmn of the bin where the grain runs out; they 
took them out, and took the slide away and they 
pushed the body up, and brought it out head first. 

Q. Did the doctor work over the body? A. Yes~ 
sir. 

Q. What did he work over the body for? A. 
Well, he had something, I don't know what you 
call it, he put on the heart and I believe he injected 
some serum into the body. 

Q. Then afterwards did he pronounce him 
dead? A. Well, we went up then; we left there, 
right before he pronounced him dead. 

Q. The body was there when you left? A. Yes, . sir. 
Q. What kind of gas mask did you have on; 

where did you get it? A. From the chief's car. 
Q. Do you know what type it was? A. No, sir; 

I do not. 
Q. You don't know what make it was? A. Yes-

it is one of the new ones, that is the reason I don't 
know it. 

Q. How did it go, did it just cover your face? 
A. Covered my face up tight. It was tied in the 
back. 

Q. Did you ever use this mask before? A. Not 
that particular mask. 

Q. Masks of the same type? A. No, I used the 
army mask before. 

Cross examination by Jfr. Carey: 

Q. You went into the bin, didn't you? A. Yes, . sir. 
Q. And after you got into the bin, you felt the 

effects of the gas? A. Yes, sir. 
Q. And did you smell gas before you went into 
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the bin? A. I didn't come that close. I smelled 
it a little bit as I stood away from the hole. 

Q. How near did you get when you smelled it 
a little bit? A. Well, about twelve inches away 
from the bin or so; I just stepped over and smelt. 

Q. Up to that time you had not smelled any 
of the gas odor at all; up to the time you got within 
twelve inches of the bin and bent over? A. No, 
sir. 

Q. You had been there about how long when you 
went to the bin and bent over? A. Just as soon 
as I got there, I walked right to the bin. 

Q. As you were approaching the bin, you did not 
discover the odor of the gas? A. Not to my knowl-
edge, I didn't. 

Q. When you went into the bin, how far did you 
get before you began to feel the effects of the gas? 
A. About ten rungs, I guess; that is about ·ten feet 
I think. I think they are twelve inches apart. 

Q. Then you began to feel the effects of the gas? 
A. That is when I felt it. I hit the rope then to 
bring me up. 

Q. You got down about ten feet before you be~ 
gan actually to feel the effects of the gas? A. Yes, 
before it came through the mask. 

Redirect examination by Mr. Simpson: 

Q. Was there anything to see, or just the effect; 
you could not see any trace of the gas. I mean 
there was no white clouds or anything of that 
kind? A. I didn't look; I just kept on going, be-
cause these rungs were slightly slippery; the grain 
makes them slippery . 

Q. You were not watching as you went down 
the rungs? A. Yes. sir. 
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Christopher Devitt, direct . . 

Q. You were going down the ladder rung by 
rung? A. Yes, sir. 

Q. And not watching for gas; you say it was 
slippery? A. Yes, sir. 

CHRISTOPHER DEVITT, recalled: 

Direct examination by Mr. Simpson: 

Q. This gas, cyanide gas, when it is liberated, 
is it colorless or colorful? A. Colorless gas. 

Q. Is there any way of detecting it by sight at 
all? A. No. 

Q. How does it liberate itself; how is it liberated 
from this cyanide, what do they do to liberate 
it; put it in water or what? A. Not necessarily; 
it is liberated by chemical reaction that takes place 
with the moisture that is in the air. 

Q. What do~s the moisture do? A. Coming in 
contact with the calcium cyanide, liberated this 
hydro cyanide gas. 

Q. When it was liberated in this room, would 
there be any way of telling it was in the room; ex-
cept the fact of beginning to feel bad, you could 
not see it? A. No. 

Q. It is invisible? A. Only from its effect. 

CHARLES DANIELSON, sworn for the plaintiff. 

Direct examination by Mr. Simpson: 

Q. You were the acting Chief of the West New 
York Fire Department on July 26th, 1927? A. Yes~ 
sir. 

Q. And you were called to the Weehawken Grain 
elevator? A. Yes, sir. 

Q. Do you know why you were called? A.· Yes; 
they called and asked me if I had a~y gas masks, 
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that · they had a man in the tank. I answered back 
I would be right there. 

Q. What time did you get down there? A. About 
10:15 I should judge. 

Q. Fifteen after ten in the morning; how did you 
get down? A. Drove down in the car as far as 
I could, that is, about to pier 11. I had to walk 
the rest of the way. 

Q. ,vho did you take . with you? A. Fireman 
Phelan. 

Q. What did you find when you got to the eleva-
tor? A. They took me up to the bin floor, as they 
call it, up the elevator. I had the masks and a 
searchlight with me. They told me a man was 
down in the tank and I put on a mask myself and 
ran over to the tank, and I seen there was a man 
on the bottom of the tank. I went away and ad-
justed, or helped to adjust the mask on Fireman 
Phelan, and put him down the hole to see if it 
was possible to get the man out. He got down, 
I should judge a.bout ten feet when he gave me 
the signal to pull him out. 

Q. Did you see the condition of the firernan when 
you pulled him out? A. I did. He says he felt 
sort of sick, dizzy like. I told him to go over to 
the open window, which he did. 

Q. What was the next thing that was done about 
getting the body out? A. Why, they decided, as 
far as I understood, to get him out from the bot-
tom of the tank. They had a few men done some 
work around the bottom of the tank. I don't know 
exactly what they did. 

Q. Did you go down there? A. I was on the 
bottom floor. 

Q. Did you see the doctor working on him? A. 
Yes, sir. 
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Charles Danielson, cross. 

Q. How long? A. As far as I should judge, at 
least five minutes that I stood there. 

Q. It didn't do any good? A. No, sir. 
Q. Then you came away? A. Yes, sir. 
Q. These gas masks you used, what type are 

they? A. The one I had on was what they call a 
Chavey. 

Q. How long have you been familiar with their 
use? A. I have been in ,the fire deparhnent over 
13 years. 

Q. Do they keep out gas usually? A. Yes, sir. 
Q. What was the one that the fireman used? A. 

That was what we call the regular Army mask. 
Q. They keep out gas, ordinary gas? A. Yes. 

sir. 
Q. Can you explain how it got through the gas 

mask? A. No, sir; I could not. 

Cross examination by Mr. Carey: 

Q. You don't know what effect these gas masks 
which you used could have on cyanide gas? A. 
No, sir; I do not. 

Q. You never had any experience with that gas? 
A. No, sir. 

Q. Where were you when you put the gas mask 
on first? A. I should judge about 15 or 20 feet 
away from the top of the bin. 

Q. Had you been nearer to that, to the top of 
the bin before you put the gas masks on? A. No. 

Q. Did you notice any odor where you were 
standing? A. Yes, I did notice there was a gassy 
odor in the building. 
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MRS. ANTONIA AMBROSE, sworn for the: 
plaintiff. 

Direct examination by Mr. Simpson: 

Q. Mrs. Ambrose, your husband was John Am-
brose? A. Yes, sir. 

Q. How long had he worked at the Weehawken 
elevator? A. About thirty years. 

Q. How old was he when he died? A. 63. 
Q. How old are you? A. 58. 
Q. How many children did he leave? A. Four. 
Q. Will you give me the names and how old 

they are? A. Joseph is 35; John is 26; William is 
19; the girl is 22. 

Q. They are all married? A. The girl and 
Joseph. 

Q. How much money did your husband make? 
A. $23.50 a week. 

Q. He was living home with you? A. Yes, sir. 
Q. And how many of the children? A. John 

and William. 
Q. Did he bring this money home to you every 

week; how much money did he give you every 
week? A. He gave me all the money. 

Q. What was his nationality, your husband, 
American or Swiss or German or what? A. 
Austrian. 

Cross examination by lW.r. Carey: 

Q. Did he bring this money to you every week? 
A. Yes, sir. 

Q. Didn't he keep any for himself? A. No, he 
gave it to me, every cent; he gave it to me. 

Q. Did you give any back to him? A. A little, 
only what he needs. 
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Motion for Nonsuit. 

Q. Did you give him money to buy his clothes 
with? A. Buy clothes himself. 

Q. Can you speak a little louder? A. I can't 
because I have been sick. 

Q. You say he bought his clothes hi1nself? A. 
It was in the house to buy clothes. 

Q. He lived there, in the family, with you? A. 
Yes, . sir. 

Mr. Simpson: I understand it is admitted 
by the defendant that on the date of this 
accident, the Railroad C01npany operated 
between Weehawken and other points with-
out the State; that they had in this ware-
house grain that had been transported from 
other States and would be transported from 
the grain elevator without the State. 

Mr. Carey: We admit that. Also that 
there was grain in the elevator which would 
be transferred to other points in New Jersey 
and that some of the trains · which were 
operated by the railroad were operated ex-
clusively within the State of New Jersey. 

Mr. Simpson: Do you claim that there 
was some grain in this elevator that came 
from the State of New Jersey? 

Mr. Carey: No. 
Mr. Simpson: Then the grain all ca1ne 

from outside? 

(Plaintiff Rests.) 

Mr. Carey: If your Honor please, I move 
for a nonsuit, upon the following grounds: 

1. At the time and at the times of re-
ceiving the injuries resulting in the death 
of the plaintiff's intestate, he was not en-
gaged in interstate commerce. 
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2. No negligence has been established 
against the defendant. 

3. The negligence alleged in the com-
plaint has not been established against the 
defendant. 

4: At the time of receiving the injuries 
which resulted in the death of the plain-
tiff's intestate, he was not acting within the 
scope of his employment. 

5. The injuries which resulted in the 
death of the plaintiff's intestate arose out 
of his own negligence. 

6. The proximate cause of the death of 
the plaintiff's intestate was his negligence. 

7. The injuries which resulted in the 
death of the plaintiff's intestate were re-
ceived at a place where his duty to the 
defendant did not require him to go. 

8. The injuries which resulted in the 
death of the plaintiff's intestate arose out of 
disobedience to the orders of the defendant. 

9. The injuries to the plaintiff's intes-
tate were received at a place where he had 
been forbidden to go by the defendant. 

The Court (after Argument) : Under the 
circumstances, the motion for a nonsuit will 
be refused, at least at this time; exception 
will be allowed the attorney for the defend-
ant on all the points he raised. 

Mr. Carey: Exception. 
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John Brewer, direct. 

JOHN BREWER, recalled for the defendant. 

Direct exaniination by Mr. Carey: 

Q. On the morning of this accident, did you call 
Mr. Ambrose to do anything? A. Saturday morn-
ing, no, sir. 

Q. Did you call him or anybody else to open 
the bin or do anything in connection with bin 81? 
A. No, sir. 

Q. Do you know where this grain came from that 
was run through bin 81? A. The part of the 
country, or the part of the elevator where it was 
shipped from? 

Q. No, I mean from what part in the elevator? 
A. From bin 208. 

Q. What kind of a bin is that? A. It is a storage 
bin. 

Q. Now, where was this grain put after it was 
drawn off from bin 81? A. Bin 81, was put into 
bin 94. 

Q. Did this movement of grain which passed 
through bin 81 and which was treated with this 

. preparation; did this movement from Tuesday 
morning to Friday afternoon have anything to do 
with the transportation of that grain to its point of 
destination? A. No, sir. 

Q. Or transportation anywheres else? A. No, . sir. 
Q. What was the purpose of that movement? A. 

For the Cyanide people to experiment and use the 
grain so that they could put their bugs into it and 
then experiment with the cyanide. 

Q. Just for the purpose of experiment? A. Ex-
perimental purposes. 

Q. At whose request? A. At the request of Mr. 
Shanahan the superintendent. 
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Cross examination by Mr. Simpson: 

~- How_ many weighers were working up there 
this morning with you? A The day th . . . · · e grain was 
put in, three and the Chief weigher. 

Q. Would they all talk through this tube down 
below? A. To the main floor, yes, sir. 

Q. ?Did they have anything to do with the bin 
floor. A. To the bin floor or the bottom floor 

Q. What time did you get to work that morni~g? 
A. Eight o'clock. . 

. Q. ere you going to use this bin any more, this 
~In 81. A. Not that I know of, unless we used it 
for some other stuff. 

Q. I mean on the morning of the death of this 
man; _you say there was four of you there? A. The 
morning of the death of the n1an? 

Q. Yes? A. Nothing. 
Q. What is the name of the others? A. There 

was myself and three others. 
Q. What were their names? A. Walters and 

Gallagher. 
Q. Were they under you or over you? A. Both 

graded the same. 
· Q. If you had a message for downstairs and Dill-
worth was not there, who took the message? A. 
Whoever I talked to, took the message. 

Q. You have already told us that if you could 
not get the foreman, you would get one of the other 
men and tell him? A. We said whatever we 
wanted to be done; maybe to have a trolley set 
to put the grain through. 

Q. Had Ambrose often done that? A. I don't 
know if he set any trolleys alone. 

Q. Did you ever talk to Ambrose yourself? A. 
Very seldom I would give him a message. 
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John Brewer, redirect. 

Q. How many times did you give him orders? 
A. I never gave him a message more than once. 

Q. What orders did you give him? A. Any 
orders that I gave, I would request him to do what-
ever I wanted; I would select the bin. 

Q. You would telephone down, . and you would 
give them the message; all you say you. did was to 
telephone down? A. No, sir. 

Q. Did you give your orders to anybody that 
answered from that floor that day? A. No, sir. 

Q. What makes you remember so clearly that on 
the 16th of July, 1927, you did not give any orders 
on that day? A. I gave no orders at all on the 
16th of July. 

Q. What makes you remember that? A. Be-
cause I remember I was called downstairs that 
day. I just happened to be on the floor after 
weighing some cars. 

Q. Where? A. Out in the yard. 
Q. Did the cars come right into your room? A. 

They come in on the track floor. 
Q. What is the track floor? A. The bottom floor. 
Q. That is your floor? A. No, sir. 
Q. How do they get through to you? A. 

Through the elevator. 
Q. Don't the cars go on the elevator? A. No, 

they come to the bottom floor and they are 
weighed. Then it is sent to the bins. There are 
268 storage bins and 23 shipping bins. 

Q. 268 bins where grain was stored and 23 ship-
ping bins? A. Yes, sir. 

Q. And this grain is assigned to these bins? A. 
Yes, sir. 

Redirect examination by Mr. Carey: 

Q. As far as you know, did anyone from your 
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floor call for the opening of bin 81 on the morning 
of this accident? A. No, sir; nobody. 

Mr. Simpson: I move to strike that out, 
as far as he knows. That is negative and 
valueless, and I move that it be stricken out 
as incompetent. 

9· When you were there on that floor with the 
other weighers, who would usually call? A. Who-
ever happened to be working on the job. Who-
ever has the order, maybe we run an order or run 
a trolley, . whoever calls up the ground floor or 
calls up the floor below, and he selects the bin. 

Q. Who selects the bin where the stuff is to be 
put? A. The chief weigher. 

Q. What does Mr. Shanahan have to ·do with 
that? A. He has nothing to do with the storing 
of grain. That is all left to the Chief Weigher. 
. Q. And he has the selection of the bins? A. Yes, 

Sir. 

WILLIAM J. DILL WORTH, r·ecalled by defend-
ant: 

Direct examination by Mr. Carey: 

Q. Mr. Dillworth, were you working on the bi~ 
floor from Tuesday af teriioon when this grain was 
put in bin 81 to Saturday morning after the acci-
dent happened? A. Yes, sir. 

Q. There every day? A. Yes, sir. 
Q. During that time, were you affected in any 

way by gas on the bin floor? A. No, sir; riot until 
Saturday morning. 
. Q. How and under what circumstances were you 

affected? A. When I looked into the bin. I was 
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William Joseph DU/worth, cross. 

with Ambrose down there and looked in the bin 
and I had a sort of headache. 

Q. That was the only time you were affected by 
gas '? A. Yes, sir. 

Q. Did you open bin 81 on the morning of the 
accident? A. No, sir. 

Q. Did you see anybody open it? A. No, sir. 
Q. Who else was working on that floor besides 

you and Ambrose? A. Fitzpatrick. 
Q. That is all the men who were working there 

that morning? A. That is all; just three. 
Q. Did you say anything to Ambrose about the 

character of the gas that had been used, or the 
character of the product that had been used in this 
experiment? A. Yes, I told him it was poison. 

Q. When did you tell him that? A. That was 
Tuesday when they were putting it in. 

Q. Did you say anything about it afterwards? 
A. Well, now and then we would talk about it as 
we passed and got a smell of it. 

Cross examination by Mr. Simpson: 

Q. There was no gas used on your floor? A. 
The bin was on that floor. 

Q. There was no gas on your floor? A. Down 
some sixty feet. 

Q. Down at the bottom of that bin? A. Yes, sir. 
Q. When was the last time you saw this man 

alive? A. I judge about nine o'clock in the morn-
ing. 

Q. Do you know what time it was? A. I don't 
know the exact time. 

Q. What time was it you heard the noise? A. 
Between a quarter to ten and ten o'clock. 

Q. So for three-quarters of an hour you had not 
seen him? A. No, sir. 
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Q. You were in the shanty? A. Yes, sir. 
Q. How did people get up to your floor? A. By 

the elevator or by the stairway. 
Q. So that there were two ways that you got 

in, by the sairs or by the elevator? A. Yes, sir. 
Q. You stayed in your shanty there until a quar- 1 O 

ter to ten o'clock; is that right? A. Yes, sir. 
Q. You say that when you wanted to look for 

the body, you began to get a headache; how did 
you look for the body? A. When I looked down 
the hole. · 

Q. Did you stand up on the floor and look into 
the hole or did you go down the ladder? A. I 
didn't go down the ladder; I stayed on the floor. 

Q. You stayed on the floor and bent your head? 
A. Yes, sir. 20 

Q. Then you bent down and put your head over 
the hole? A. Yes, sir. 

Q. Then you smelt this smell? A. Yes, sir. 
Q. Were you trying to get the smell or trying to 

see the body? A. I was trying to see the body. 
Q. How far down did the ladder go, how many 

rungs down? A. Maybe to four or five feet from 
the bottom of the bin. 

Q. Was there any entrance to that bin except 
on your floor? A. No, sir. 30 

Redirect e:vamination by Mr. Carey: 

Q. Did you open that bin on Saturday morning? 
A. No, sir. 

Q. Did you drop a light in the bin that Saturday 
morning? A. No, sir. 

Q. Did anyone from the weighing floor call for 
bin 81 that morning? A. No, sir. 
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John E. Fitzpatrick, direct-cross. 

Recross examination by Mr. Simpson: 

Q. You said you didn't open the bin. These 
weighers say that when you were not there, they 
would give orders to the men. You say you are 
the only one to give orders to the men; do you 
know anything about that? A. When I was on the 
floor; if I go downstairs for something-

Q. If you happened to go downstairs, who would 
they give orders to? A. Whoever answered the 
bell. 

JOHN E. FITZPATRICK recalled by defendant. 

Direct examination by Mr. Carey: 

Q. Did you work on the bin floor on Tuesday, 
Wednesday, Thursday, -Friday and Saturday? A. 
Yes, sir. 

Q. With the man who was killed? A. Yes, sir. 
Q. Every day? A. Yes, sir. 
Q. Were you at any time affected by the gas 

from bin 81? A. No, sir. 
Q. Did you open bin 81? A. No, sir. 
Q. Any of the covers on Saturday morning? A. 

No, sir. 
Q. Did you see anybody opening any of the 

covers on bin 81 ? A. No, sir. 
Q. Did you drop a light into bin 81? A. No, sir. 
Q. Did you see anybody doing that? A. No, sir. 
Q. So far as you know, did anyone call, anyone 

from the Weighers' floor call for the opening of 
bin 81 on Saturday morning? A. No, sir. 

Q. No one said anything to you about opening 
it? A. No, sir. 

Cross examination by Mr. Simpson: 

Q. Did the weighers ever say anything to you 
about opening bins? A. No, sir. 
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. Q. Never; you know that? A. I only worked 
there two weeks. 

Q. Were you there when the foreman was away 
downstairs and they called Ambrose to the tube 
and they told him to open a bin? A. Not to my 
recollection. 

Q. You say you didn't smell any gas there? A. 
No, sir. · 

Q. You haven't any sense of smell? A. No, sir. 
Q. You didn't expect to smell any? A. No, sir. 

(Both Sides Rest.) 

Mr. Carey: I now move to strike out the evi-
dence in this case with respect to the can which 
was exhibited here and the contents thereof and 
the analyses, on the ground that it has not in any 
way been connected with the experiment which 
was performed in connection with this grain. Its 
connection with that is not established -by any 
evidence whatever; and the fact that it was in 
the custody of a man who went there and got it 
on the morning of the accident, under the circum-
stances testified to, does not in any way connect 
it with the treatment of this grain which was 
used for the experiment in question. 

The Court (after argument): Well, the chem-
ists' testimony as to the properties of this kind 
of gas and the doctor's testimony as to this kind 
of gas being found in the place, and the testimony 
relative to this kind of gas coming in contact with 
human beings, that will remain. Your motion is 
only with respect to such part as related to this 
particular can itself. 

l\1r. Carey: And the contents which are said to 
have been taken from it and analyzed by the 
chemist. 
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Charge of the Court. 

The Court: Yes; that"will be stricken out, with 
an exception to Mr. Simpson. 

Mr. Simpson: Exception. 
Mr. Carey: I now make a motion for a direction 

of verdict, on the same grounds urged in my mo-
tion for nonsuit. 

The Court: The motion will be denied. 
Mr. Carey: Exception. 
The Court: You may have an exception. 

(Counsel summed up to the jury.) 

The Court then charged the jury as follows: 

The Court: Gentlemen of the jury: This is 
an action brought and being maintained by An-
tonia Ambrose, as Administratrix of the Estate of 
John Ambrose, Senior, deceased, against the New 
York Central Railroad Company, a corporation. 

It is brought for the purpose of recovering dam-
ages under what we know as the "Death Act," 
for the death of John Ambrose, Senior. 

The action is brought under what we commonly 
call in the law the "Federal Employers Liability 
Act." That part of the Act in question which 
may be of value or service to you is as follows: 
the Act provides 

"Every common carrier by railroad en-
gaged in interstate commerce," 

that is, commerce between the several States of 
the Union, and so forth, 

"shall be liable in damages to any person 
suffering injury while he is employed by 
such carrier in such commerce, or, in case 
of the death of such employee, to his or 
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her personal representative, for the benefit 
of the surviving widow or husband and 
children of such employee; and, if none, 
then of such employee's parents; and, if 
none, then of the next of kin dependent 
upon such employee, for such injury or 
death resulting in whole or in part from 
the negligence of any of the officers, agents, 
or employees of such carrier, or by reason 
of any defect or insufficiency, due to its 
negligence, in its cars, engines, appliances, 
machinery, track, roadbed, works, boats, 
wharves or other equipment." 

In actions of this character and in this action, 
gentlemen of the jury, there are several matters . 
which require your attention and your determina-
tion upon the evidence as you find it, and under 
the law as it is applicable to the issues as raised 
in this case. I shall endeavor to give them to 
you in what appears to me to be the , order in 
which you would naturally consider and deter-
mine them. 

Therefore, you will understand that just because 
of the fact that I give them, or place before you 
the several issues in a certain order and in a 
certain manner, so far as one relates to the other, 
is no reason of course that you should consider 
them in that n1anner. If consideration of them 
in another order is more satisfactory to you, then 
it justifies your doing so. All that I can do is 
that which in my judgment best lays before you 
and most clearly lays before you the issues you 
have to determine. 

First and foremost, it is necessary that the plain-
tiff shall establish and must have established by 
a fair preponderance of the evidence those facts 

10 

20 

30 

40 



10 

20 

30 

40 

74 

Charg ·e of the Courl. 

and conditions which gave her a right of action 
under the statute in question, because she is de-
pending and maintaining her action entirely upon 
the right which she alleges her intestate, that is 
her husband, had and she in turn as his ad1nin-
istratrix has, under this Federal Act. 

Therefore, I say it is necessary and proper for 
vou to determine whether or not the plaintiff has, 
by a fair preponderance of the evidence, estab-
lished a right to the use of this Act in question. 

Under this Act, that is the Federal Employers 
Liability Act, and in order to have the benefit of 
an action under this act, it must appear that the 
defendant Company at the time complained of 
was engaged in interstate commerce; and it like-
wise is necessary that it appear by the same degree 
of evidence that the intestate himself was at the 
time of the occurrence complained of, engaged 
in.interstate commerce. And unless both of these 
things appear, and are shown by the plaintiff by 
a fair preponderance of the evidence, this plain-
tiff has no right of action under the act in question. 

So for that reason, I am first presenting that 
point to you for your consideration, because if you 
find that she has not established these things which 
she must establish in order to have the benefit of 
this statute, then of course you would not go any 
further, and your deliberations and the case must 
end there. 

As I have suggested, the first and important ques-
tion for your decision then, is whether or not the 
plaintiff has satisfied you by a fair preponderance 
of the evidence that at the time of the happening 
of this accident the def end ant Company was en-
gaged in interstate commerce from the facts which 
appear indisputably in this action. It is for you to 
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say whether or not they were so engaged at this 
time. So that brings you down, narrows down 
your inquiry to the question as to whether or not 
the husband of the plaintiff in this suit, at the time 
of the happening was engaged in interstate com-
merce. That is a situation also for you to deter-
mine from all the evidence in the case, as to just 
what the plaintiff's intestate was doing at the time 
of this accident. 

Now, the question has been raised here and the 
contention is that this plaintiff's intestate at the 
time of this accident, was not engaged in his em-
ployer's duty at all, but that he was doing some-
thing which he had been forbidden to do, some-
thing which he had been warned against doing. 
You are to take that into consideration from .all the 
facts and all the circumstances in this case, and 
you are to say if, at the time of the happening of 
the accident, the intestate was engaged in and 
about the duty which he owed to the master, the 
def end ant Company, with respect to interstate 
commerce, or had he removed himself from that 
employment, had he taken himself out of that -re-
lation that had existed as between him and the 
defendant Railroad Company, so that he was not 
at the time of the happening in question engaged 
in any act which he was called upon, as the servant 
of the def end ant Company, to perform in relation 
to and with respect to the interstate commerce of 
the defendant Company. 

Of course, Gentlemen, if you find the fact to be 
that this intestate had a direction or order that he 
should remain away from this particular place, 
specifically remain away, and that he was doing 
something which he had been specifically ordered 
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not to do, then he would be outside the scope of 
his employment and could not recover. 

If you find, Gentlemen, that those facts which 
give to this woman as administratrix of her hus-
band a right of action under the rules which I have 
given you, and under the evidence, have been 
established, your consideration of the issues does 
not stop there, because another question im-
mediately presents itself to you, and that is, was 
the accident to the plaintiff's intestate, that is her 
husband, caused as the proximate result of any 
negligence on the part of the defendant Railroad 
Company, as charged by the plaintiff in her com-
plaint. 

So that, Gentlemen, you take up first of all, and 
you have got to find in this case that it is governed 
by this Act which we speak of as the Federal Em-
ployers Liability Act. If you find that, then you 
go to the next question: was this accident caused 
by the negligence of the def end ant Company, and 
whether or not that negligence was the proximate 
cause of the accident. 

Now, it was the duty of this def end ant Company 
to use reasonable . care to supply workmen who 
were working in its employ reasonably safe places 
for the employees to work, and then for you to say 
whether or not under all the circumstances, after 
having heard all of the evidence in the case, 
whether or not under the circumstances as you 
find them from the evidence in this case to have 
been on the day in question, this def end ant Com-
pany complied with the duty which the law placed 
upon it, and did it use reasonable care to supply a 
safe place for the workman to be. And if they 
did not, if you find that they were negligent in do-
ing . that, then you come to the question of whether 
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or not that negligence was the proximate, that is 
the main, moving cause of this accident. 

Now, Gentlemen of the Jury, if you find after 
applying the rule, that this defendant Company 
was negligent and that negligence was the proxi-
1nate cause of the accident, and the cause of this 
injury and tl?-e death of this intestate, then this 
plaintiff would be entitled to recover and you 
would come next to the question of the measure 
of damages. 

There is another question which I am going to 
~ake up with you later, but I think it proper to put 
it after the question of damages, because it is a 
question which even if you find it to be present in 
the case, could only be used to minimize the meas-
ure of damages, and that is the question of con-
tributory negligence. 

You have heard in a great many cases during 
this last week, cases brought u~der the State Act, 
in negligence cases where the Court, where con-
tributory negligence is alleged, has charged you 
that would bar a recovery. I call your attention 
now to the fact, so that you will not get confused, 
that under the act under which this case is being 
tried, contributory negligence is not an absolute 
bar to recovery, but it can only be taken into con-
sideration in diminution of damages if you find it 
to exist at all. So I am leaving that to follow after 
the question of damages, because, as I said to you, 
if you find it to exist it cannot, as it does under the 
State law, absolutely def eat recovery, but can be 
used, if at all, only to diminish damages. 

If this woman is entitled to a verdict, then it will 
be necessary for you to know for what she is en-
titled to recover. As I indicated to you at the 
opening, this is an action brought under the Death 
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Act. It is not necessary for 1ne to read to you 
this statute, but let it suffice for me to say to you, 
that without that statute which I have indicated 
and called the Death Act, there could not be any 
recovery for death in the State of New Jersey prior 
to the passage of this Act. So you are to be guided 
and must be entirely guided, and explicitly guided, 
in the determination of the amount of any verdict, 
if there is to be one for the plaintiff, by what that 
act says a verdict may be had for; and I know , 
Gentlemen, that to what I am about to say to you, 
you will give your very best attention , because it 
is important that you should ha ve this rule of the 
statute, as well as what our courts have said upon 
it, firmly impressed in your minds. 

The statute says the amount recovered in every 
such action shall be for the exclusive benefit of the 
widow and next of kin of such deceased person, 
and shall be distributed between such widow and 
next of kin in the proportion provided by law in 
relation to the distribution of personal property 
left by persons dying intestate. 

"In every such action the jury must give such 
damages as they shall deem fair and just with 
reference to the pecuniary injury resulting from 
such death to the wife and next of kin of such 
deceased person." 

"What the plaintiff is entitled to recover is a 
capital fund which shall represent the present 
value of the pecuniary loss"-money loss-"which 
falls upon the widow and next of kin by the prema-
ture taking-off of the intestate"-that is, the hus-
band and father in this case-"That fund is ascer-
tained by taking into account all the possibilities. 
The intestate,"-that is, the husband and father, 
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1n this case-"might have died by the course of 
nature shortly after the accident." 

He might have become sick, incapacitated, un-
able to_work any longer. The widow herself might 
have died shortly afterwards, the next of kin might 
all have died shortly afterwards. 

"The damages are to be determined by reference 
to the pecuniary injury resulting to the widow and 
next of kin of the deceased by his death. The in-
jury to be thus recovered for has been defined to 
be the deprivation of a reasonable expectation of 
pecuniary advantage which would have resulted 
by a continuance of the life of the deceased. Com-
pensation for such deprivation is therefore the 

' sole measure of damages." 
"Nothing . is to be added for loss of society or 

wounded feelings, or anything else which can not 
be measured by money and satisfied by pecuniary 
recompense." 

In other words, what the plaintiff says in this 
case is that; had not this casualty taken place, had 
not my husband been killed, that I would have 
been entitled during his lifetime and during my 
lifetime and during the lifetime of my children;-
that in all reasonable probability he would have 
earned money, and in like probability, he would 
have contributed from his earnings to my support 
and to the benefit of the next of kin, that because 
of this accident, he met his death, and therefore 
his ability to earn and likewise his ability to con-
tribute to myself and to the next of kin, has been 
cut off. 

That is what she asks and claims, and what the 
law says the widow and next of kin are entitled to 
have in such a situation is that sum of money 
,vhich represents in reasonable probability those 
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su1ns which the father, had he lived, would during 
his lifetime, and that of the w idow and the chil-
dren, have contributed to their support and main-
tenance and for their benefit. Not the gross sum 
that you would find, if any, that he would have so 
contributed had he lived, and during their periods 
of life, but that gross sum that you would find, 
capitalized, as the courts have said, or reduced to 
its present worth, that lesse r sum than the whole 
loss which is the present worth of the total loss; 
because you see, Gentlemen, the reason for that is 
this: that had the intestate continued to live and 
continued to earn, and continued to contr ibute to 
his wife and family, he wou ld have earned week 
by week, or month by month, as the 1nanner of 
payment of wages was, and he would naturally 
have contributed as he earned; so that had he lived 
during the lifetime of his widow and next of kin, 
whatever contributions, if any, were made by him, 
would have been made in those periodical pay-
ments or contributions running over the entire 
period when the contributions would have con-
tinued. 

Now, by your verdict you are satisfying for all 
loss, both that which has accrued as well as that 
which in reasonable probability under the evidence 
would have accrued at this time; and, therefore, 
they should not have the total sum, but that lesser 
sum which is the present worth of the total loss. 

Now, you will remember the testimony; that this 
man was 63 years of age; that his .;wife was 58 
years of age. You will remember that at the time 
of his death he was making $23.50 a week. 

You will take these things into consideration 
and determine as a capital fund, if you come to 
the question of damages and award any damages, 
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what sum will represent the present value of this 
loss to his widow and next of kin, taking into con-
sideration his age, and the age of the widow, and 
the age of the children, and the ainount of money 
which he was making at the time. 

Now, gentlemen of the jury, I have given you 
the rule for the measurement of damages as if 
the plaintiff were entitled thereto without any de-
duction. But in this action, the defendant raises 
as one of its defenses the defense of contributory 
negligence. That is, the defendant says that even 
though you, gentlemen of the jury, find from the 
facts and under the law, that the intestate met his 
death as the proximate result of some negligence 
upon the part of the defendant company, yet the 
defendant says the intestate was himself guilty 
of negligence which contributed to the happening 
which caused his death. The burden of satisfying 
you of that, gentlemen of the jury, rests upon the 
defendant, because that is a defense urged by it, 
and it must satisfy you by a preponderance of the 
evidence of such facts as stated, that the intestate 
himself was guilty of negligence which contributed 
to the happening. 

Now, there is a rule of law which applies and 
did apply to this intestate, and that is, that he was 
bound to use that care which a reasonably prudent 
person would or should have used and exercised, 
time, place and circumstances and conditions con-
sidered, so that he would not bring harm to him-
self. I have given you now the degree of care 
which the plaintiff's intestate was himself required 
to use. 

Under this present Act, gentlemen of the jury, 
the law is to the effect that even though, under the 
provisions of this Act, it should appear that the 
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e1nployee himself inay have been guilty of contrib-
utory negligence, that shall not bar a recovery, but 
the damages shall be diminished by the jury in 
proportion to the amount of negligence attribu-
table to such employee. 

Now, I think, gentlemen of the jury, that practi-
cally covers the situation as I find it. 

First of all, the plaintiff in this case says that 
through the negligence of this defendant , the plain-
tiff's intestate met his death. The burden of proof 
is upon the plaintiff to satisfy you by a preponder-
ance of the evidence, in order to have a recovery, 
first, that both employee and employer were at the 
time of the accident employed in interstate com-
merce, in order to bring it under this Act. If they 
are engaged in interstate commerce, then the plain-
tiff must satisfy you by a preponderance of the 
evidence that the accident was caused through the 
negligence of the defendant, and that that negli-
gence was the proximate cause of the injury. 

Now, if they have done that, then the plaintiff 
is entitled to a recovery, and entitled to recover 
in such sum as I have outlined to you that this Act 
provides. There is no provision here for sym-
pathy, or for sorrow, or for loss of society, but it 
is for just exactly as I have described it to you, 
under the Act itself. 

The defendant sets up in this case an absolute 
denial of any liability, because they say they were 
not negligent. If that is so, there is no recovery, 
because that is an absolute defense. The defend-
ant further says that at the time the plaintiff's in-
testate was not engaged in interstate commerce. 
If you find that, there would be no recovery under 
the Act under which this suit is brought. 

The defendant further says that at the time of 
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the acc~dent t~at the plaintiff's intestate was doing 
something which he had been forbidden to do and 
which was outside of the scope of his employ~ent. 
If you find that to be so, there would be no recov-
ery because she, the plaintiff, could not then re-
cover under the provisions of this Act. 

The defendant further says, that even if it was 
negligent, and that negligence was the proximate 
cause of the accident, nevertheless the intestate 
himself, the husband of the woman bringing this 
suit, was guilty of contributory negligence. If you 
find that to be so, you are to diminish the amount 
of your verdict by such proportion as you find that 
the plaintiff's intestate's contributory negligence 
bears to the negligence of the defendant. 

I think that practically covers the whole case as 
I recall it. 

I have been requested by the defendant to charge 
a number of requests. 

1. If at the time of receiving the injuries re-
sulting in the death of plaintiff's intestate, he was 
not engaged in interstate commerce, plaintiff can-
not recover. I so charge you. 

2. Unless some definite act of negligence al-
leged in the complaint has been established against 
the defendant, plaintiff cannot recover. I so 
charge you. 

3. If the proximate cause of the death of plain-
tiff's intestate was his negligence, plaintiff cannot 
recover. I so charge you. 

4. I ref use to charge except as already charged. 

5. I refuse to charge except as already charged. 

6. I ref use to charge except as already charged. 
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Defendant's Requests to Charge. 

7. Whether plaintiff's intestate was engaged in 
interstate commerce depends upon what he was 
doing at the time of the accident. I so charge you. 

You may take the case and retire. (Jury re-
tired.) 

1 o Mr. Carey: I except to your Honor's submitting 
to the jury the question of negligence on the part 
of the defendant. 

Also, I except to the submission to the jury of 
the question of the plaintiff's intestate having been 
engaged in interstate commerce at the time of the 
injury complained of. 

Also, an exception to the refusal of the Court 
to charge the requests refused except as the Court 
charges in its general charge. 

20 The Court: You may have exceptions. 

DEFENDANT'S REQUESTS NOT CHARGED. 

4. If the injuries which resulted in the death 
of plaintiff's intestate were received at a place 
where his duty to defendant did not require him to 
go, plaintiff cannot recover. 

5. If the injuries which resulted in the death 
of plaintiff's intestate arose out of disobedience to 

30 the orders of defendant, plaintiff cannot recover. 

40 

6. If the injuries to plaintiff's intestate were re-
ceived at a place where he had been forbidden to 
go by defendant, plaintiff cannot recover. 
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Rule for Final Judgment. 

(Filed May 11, 1928.) 

HUDSON COUN1'Y CIRCUIT COURT. 

ANTONIA AMBROSE, Administratrix 
of the Estate of John Ambrose 

' Sr., deceased, 
Plaintiff, 

v. 
NEW YORK CENTRAL RAILROAD Co., 

Defendant. 

Action at Lavv. 

This case was tried before Hon. Frank L. Cleary, 
Judge, and a jury, at the Hudson County Circuit 
Court, on May 10, 1928. 

Evidence having been adduced by both parties 
hereto, the jury considered same, and returned 
a verdict in favor of the plaintiff, Antonia Am-
brose, Administratrix of the Estate of John 
Ambrose, Sr., deceased, and against the def end ant 
New York Central Railroad Company, a corpora-
tion, and assessed the damages in the sum of Six 
Thousand and Three Hundred ($6,300.00) Dollars . 

It is therefore ORDERED and ADJUDGED that the 
plaintiff Antonia Ambrose, Administratrix of the 
Estate of John Ambrose, Sr., deceased, have and 
recover from the defendant New York Central 
Railroad Company, a corporation, the sum of Six 
Thousand Three Hundred ($6,300.00) Dollars, to-
gether with costs, And, IT Is FURTHER ORDERED AND 
ADJUDGED that judgment final be, and is hereby 
entered, in favor of the plaintiff Antonia Ambrose, 
Administratrix of the Estate of John Ambrose, Sr., 
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Judgment. 

deceased, and against the New York Central Rail-
road Company, a corporation. 

FRANK L. CLEARY, 
Judge. 

JudgJnent. 

Judgment On Verdict in the above entitled cause 
was entered in this Court on the 11th day of May 
in the year of our Lord One Thousand Nine Hun-
dred and Twenty-eight, in favor of the Plaintiff 
Antonia Ambrose, Administratrix of the Estate of 
John Ambrose, Sr., deceased, and against the de-
fendant New York Central Railroad Company, a 
corporation, in a plea of Action at Law, for the 
sum of Six Thousand Three Hundred ($6,300.00) 
Dollars, and costs to be taxed. 

Judgment entered and signed this 11th day of 
May, 1928. 

JOHN J. McGOVERN, 
Clerk. 
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Rule to Show Cause. 

(Filed May 15, 1928.) 

HUDSON COUNTY CIRCUIT COURT. 

ANTONIA AMBROSE, Administratrix 
of the Estate of John Ambrose, 
Sr., deceased, 

Plaintiff, 

v. 

NEW y ORK CENTRAL RAILROAD 
COMPANY, 

Defendant. 

Action at Law. 

Application having been made for this rule with-
in six days after the rendering of the verdict here-
in, 

IT Is, on this 14th day of May, 1928, ORDERED 
that the plaintiff herein show cause before this 
Court on the 25th day of May, 1928, at ten o'clock 
in the forenoon (daylight saving time) at the 
Court House in Jersey City, why the verdict here-
in should not be set aside and a new trial granted 
on the ground that said verdict is excessive. 

AND IT Is FURTHER ORDERED that all objections 
noted at the trial on behalf of the defendant be 
and the same hereby are reserved as grounds 
of appeal. 

FRANK L. CLEARY, 
Circuit Court Judge. 
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Extension of Time for Filing Recognizance 
on Appeal! 

(Filed May 28, 1928.) 

HUDSON COUNTY CIRCUIT COURT. 

ANTONIA AMBROSE, Administratrix 
of the Estate of John Ambrose, 
Sr., deceased, 

Plaintiff, 

v. 
NEW YORK CENTRAL RAILROAD' 

COMPANY, . 
Defendant. ______________ ) 

Action at Law. 

Judgment having been entered in the above en--
titled cause on May 11th, 1928, in favor of the 
plaintiff and against the def end ant herein for the 
sum of $6300, besides costs, and def end ant having 
taken a rule to show cause why the verdict herein 
should not be set aside on the ground that the 
same is excessive, and the time for entering into 
and filing a recognizance to stay execution on 
said judgment in case of an appeal therefrom 
being about to expire. 

IT Is on this 25th day of May, 1928, ORDERED that 
th .e time for filing recognizance by and on behalf 
of defendant to stay execution in case an appeal 
shall be taken from said judgment, be and the 
same is hereby exJended to June 4th, 1928, and 
proceedings by way of execution on said judgment 
is hereby stayed until that date. 

FRANK L. CLEARY' 
Circuit Court Judge. 

89 

Extension: of . Time for Filing Recognizance 
on Appeal. 

(Filed June 4, 1928.) 

HUDSON COUNTY CIRCUIT COURT. 

ANTONIA AMBROSE,. Administratrix 
of the Estate of John Ambrose, 
Sr., deceased, 

Plaintiff, 
v. Action at Law. 

NEW y ORK CENTRAL RAILROAD 
COMPANY' a corporation, ' 

Defendant. 

Defendant's rule to show cause not having yet 
been disposed of, 

IT Is on this 4th day of June, 1928, ORDERED that 
the time for filing recognizance by and on behalf 
of defendant to stay execution in case an appeal 
sho_uld be taken from said judgment be and the 
same is hereby extended to June 9th, 1928, and 
proceedings by way of execution on said judgment 
are hereby stayed until that day. 

FRANK L. CLEARY' 
Circuit Court Judge. 
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Order Discharging Rule to Show Cause. 

(Filed June 8, 1928.) 

HUDSON COUNTY CIRCUIT COURT. 

ANTONIA AMBROSE, Administratrix 
of the Estate of John Ambrose, 
Sr., deceased, 

Plaintiff, 

V. 

NEW y ORK CENTRAL RAILROAD 
COMPANY, 

Defendant. 

Action at Law 

A rule to show cause having been entered in 
this cause on the 14th day of May, 192:8, and this 
cause having been argued ·by Alexander Simpson, 
Counsel for the Plaintiff, and Wall, Haight, Carey 
& Hartpence, Counsels for the Defendant, and the 
Court having considered the same and finding no 
cause for making the rule absolute. 

It is thereupon, on this 8th day of June, 1928, 
on motion of Alexander Simpson, ORDERED, that 
the said rule to show cause be and the same is 
hereby dismissed with costs, and the judgment 
is hereby confirmed. 

FRANK L. CLEARY' 
Judge. 
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Notice of Appeal. 

(Filed May 15, 1928.) 

HUDSON COUNTY CIRCUIT COURT. 

ANTONIA AMBROSE, Administratrix 
of the Estate of John Ambrose , 
Sr., deceased, · 

Plaintiff, 
v. Action at Law. 

NEW y ORK CENTRAL RAILROAD 
COMPANY, 

Defendant. 

To ALEXANDER SIMPSON, Esq., 
Attorney for Plaintiff. 

TAKE NOTICE, that the defendant appeals to the 
Court of Errors and Appeals of the State of New 
Jersey, from the whole of the judgment entered in 
the Circuit Court of Hudson County in the above 
stated cause. 

Dated June 8, 1928. 

WALL, HAIGHT, CAREY & HARTPENCE, 
Attorneys for Def end ant. 

Service of a copy of the within Notice of Appeal 
is hereby acknowledged this 8th day of June, 1928. 

ALEX. SIMPSON' 
Attorney for Plaintiff. 
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Recognizance. 

(Filed June 8, 1928.) 

Recognizance on appeal in this action in the su1n 
of $12,800, duly entered into before George G. 
Tennant, Supreme Court Comn1issioner, by the 
defendant-appellant, New York Central Railroad 
Cmnpany, as Principal, and National Surety Com-
pany, as Surety, in favor of the plaintiff-respond-
ent, was filed herein June 8, 19'28. 

Grounds of Appeal. 

(Filed June 29, 1928.) 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

ANTONIA AMBROSE, Administratrix 
etc. of John Ambrose, deceased, 

Plaintiff-Respondent, 

v. 
NEW YORK CENTRAL RAILROAD 

COMPANY, a corporation, 
Def endant-AppeUant. 

Action at Law 

The appellant states the _following grounds of 
appeal: 

1. The Court' overruled the following question 
to the witness William J. Dillworth: 

"Q. Was there any reason at all for his 
going into that bin?" 

2. The Court overruled defendant's motion for 
judgment of nonsuit . . 
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Grounds of Appeal. 

d
. 3. The Court overruled defendant's motion to 
1rect a verdict in its favor. 

4. The Court erroneously charged the . ur as 
follows: J y 

"As I ha~e sugg ,ested, the first and impor-
tant question for your decision then · , IS 
whethe~ or not the plaintiff has satisified you 
by a fair preponderance of the evidence that 
at the time of the happening of this acci-
~e~t the defendant company was engaged 
1n interstate commerce from the facts which 
appear indisputably in this action. It is for 
you to say whether or not they were so en-
gaged at this time. So that brings you down, 
narrows down your inquiry to the question 
as to whether or not the husband of the 
plaintiff in this suit, at the time of the hap-
pening was engaged in interstate commerce. 
That is a situation also for you to deter-
mine from all the evidence in the case as 
to just what the plaintiff's intestate was do-
ing at the time of this accident." 

5. The Court erroneously charged the jury as 
follows: 

"Now, Gentlemen of the Jury, if you find 
after applying the rule, that this def end ant 
Company was negligent and that negligence 
was the proximate cause of the accident, 
and the cause of his injury and the death of 
this intestate, then th is plaintiff would be 
entitled to recover and you would come next 
to the question of the measure of damages." 

6. The Court refused defendant's request to 
charge the jury as follows: 
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Grounds of Appeal. 

"4. If the injuries which _resulted in the 
death of plaintiff's intestate were received 
at a place where his duty to defendant did 
not require him to go, plaintiff cannot re-
cover." 

7. The Court refused defendant's request to 
charge the jury as follows: 

"5. If the injuries which resulted in the 
death of plaintiff's intestate arose out of dis-
obedience to the orders of defendant, plain-
tiff cannot recover." 

8. The Court refused defendant's request to 
charge the jury as follows: 

"6. If the injuries to plaintiff's intestate 
were received at a place where he had been 
forbidden to go by defendant, plaintiff can-
not recover." . 

WALL, HAIGHT, CAREY & HARTPENCE, 

Attorneys for Defendant-Appellant. 
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New Jersey Court of Errors and Appeals 

ANTONIA AMBROSE, Administra-
trix &c. of JOHN AMBROSE, Sr., 
deceased, 

Plaintiff-Respondent, 

V. 

NEW y ORK CENTRAL RAILROAD 
COMPANY, 

Defendant-Appellant. 

Action at Law. 
On Appeal. 

BRIEF ON BEHALF OF DEFENDANT-
APPELLANT . 

This appeal brings up for review a judgment 
entered against the defendant-appellant in the 
Hudson County Circuit Court. 

The action was brought to recover damages for 
the death of plaintiff's intestate, an e1nployee of 
the def end ant. Decedent was found dead at the 
bottom of storage bin No. 81, which is about 85 
feet in depth, and is located in an elevator at 
Weehawken, New Jersey, and operated by the de-
fendant. The cause of his death is alleged to have 
been that he was overcon1e by poisonous gases 
and thereby was caused to fall into the bin. 

No one saw the accident or knows the point from 
which decedent fell or what caused him to fall. 

Bin 81 is one of 291 bins in this elevator; 268 
are storage bins and 23 are shipping bins. All 
grain is shipped out frmn the shipping bins. 

The floor on which decedent was working is 
known as the "bin floor." It is about 300 feet 
long by 130 feet wide (p. 35, line 15). 
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The tops of the bins are level with and are cov-

ered by a concrete floor. 
There are three round openings in the floor cov-

ering bin 81 into which the grain spouts are en-
tered which convey grain to the bin. There is also 
a square manhole in the floor through which en-
trance to the bin is had. These openings are all 
covered with suitable steel covers. 

Exhibit P-2 shows the interior of bin 81, looking 
in from the top. Exhibit P-3 shows the openings 
for the grain spouts and the manhole used as an 
entrance to the bin. That exhibit shows a portion 
of the floor on which decedent was working. 

The complaint alleges that the def end ant rail-
road company was engaged in interstate com- . 
1nerce, and that decedent was employed by it in 
interstate com1nerce. 

The negligence · alleged in the complaint is that 
the defendant negligently and without warning to 
the decedent used certain poisonous gases or 
chemicals in the grain elevator where decedent 
was at work by which he was overcome and caused 
to fall in to the bin. 

The defendant denies that decedent was engaged 
in interstate commerce at the time of the accident; 
denies all negligence alleged in the complaint and 
alleges as a separate defense that the injuries sus-
tained by decedent were occasioned by his negli-
gence in going to the place where the injuries were 
received in violation of defendant's orders, and 
when to his knowledge it was obviously dangerous 
so to do. 

The questions presented by this appeal are that 
the Court erred: 

(1) In denying defendant's 1notion for a 
judgment of nonsuit. 

(2) In denying defendant's motion for a 
directed verdict. 
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(3) In submitting to the jury the question 
of defendant's negligence. 

(4) In submitting to the jury the question 
of defendant's employment in interstate com-
merce at the time of the accident. 

(5) In overruling certain testimony offered 
on behalf of the defendant. 

(6) In refusing to charge certain requests 
of_ the defendant set forth on page 15 of this 
brief. 

!he grounds of the motion for judgment of non-
suit are as follows: · 

"~. ~t the time of receiving the injuries re-
sulting 1n the death of the plaintiff's intestate 
he was not engaged in interstate com1nerce. ' 

"~. No negligence has been established 
against the def end ant. 

"3. The negligence alleged in the complaint 
has not been established against the defend-
ant. 

"~. At the time of receiving the injuries 
~hich resulted in the death of the plaintiff's 
intestate, he was not acting within the scope 
of his employinen t. 

"5. The injuries which resulted in the death 
of the plaintiff's intestate arose out of his own 
negligence. 

"6. The proximate cause of the death of the 
plaintiff's intestate was his negligence. 

"7. The injuries which resulted in the 
death of the plaintiff's intestate were received 
at a place where his duty to the defendant 
did not require him to go. 

"8. The injuries which resulted in the 
death of the plaintiff's intestate arose out of 
disobedience to the orders of the defendant. 



4 

"g_ The injuries to the plaintiff's intestate 
were received at a place where he had been 
forbidden to go by the defendant." 

(Pages 62 and 63.) 

Objection was noted to the refusal of the Court 
to grant this motion (p. 63, line ~5) • 

Motion for a directed verdict on the same 
grounds was made and denied, and objection noted 
thereto (p. 72, line 8). 

Objection was noted to the charg~ of the Court 
· bmitting to the jury the question of def end-
in SU · "ff' 
ant's negligence, and the question of pla1nti s 
intestate having ~een engaged in intersta~e com-
merce at the time of the accident. Exception was 

lso taken to the refusal of the Court to charge 
:ertain requests of the defendant (p. 84, line 10) • 

Statement of Facts. 

At the time of the accident, the defendant Rail-
road Company operated a line of railroad ext~nd-
ing from Weehawken, New Je~sey,. to v~rious 
points outside that state. Over this_ railroad it op-
erated trains in both interstate and intrastate com-
merce. Def end ant also operated the grai~ eleva-
tor in question and there rece _ived gr~in transport-
ed fron 1 other states, some of which would be 
transported from the elevator to points without 
the State of New Jersey, and some would be trans-
ported to other places wi~hi~ said State. T~e 
transportation of all the grain 1n the elevator orig-
inated outside of the State of New Jersey (p. 62, 
line 12). . 

Dillworth, the foreman of the bin floor, testifies 
that at the time of the accident plaintiff's i~testate 

· was in the employ of the defendant, and his place 
of employment was on that floor. He had been 
employed there at least some six or seven years. 

5 

His business was to sweep the floor and help to set 
the trolleys used to carry the grain into the bins. 
At times, when grain would be stuck in the bins, 
he would have to go down into some of these bins 
to 1nove the grain so stuck (Dillworth, p. 5, line 38 
to p. 6, line 40). 

Exhibit P-3 shows a portion of the bin floor 
including the part of the floor over bin 81 with its 
openings. 

The square hole at the lower left-hand corner 
of Exhibit P-3 is the manhole which gives entrance 
to the bin. 

When a bin was being e1nptied and there was a 
shortage of the grain which came out, an investi-
gation would be made, and if grain was stuck in 
the bin · a man would then be sent down to clean 
it out (Dillworth, p. 7, line 35; p. 15, line 25). 

No employee would go into the bin without in-
structions from the foreman of the floor, or the 
superintendent. When a man was sent down into 
the bin, another man usually stood at the top to 
watch the man in the bin and to handle the drop-
light which was let down into the bin at the same 
time; thus two men were needed when anyone was 
sent into the bin (Dilworth~ p. 15, line 35, to 
p. 16, line 15; Shanahan, p. 30, line 32). 

Mr. Shanahan was the superintendent of the 
grain elevator at the time of the accident. The 
accident happened at about 10 o'clock, Saturday 
morning, July 16th. On Tuesday, July 12th, the 
superintendent was informed that a Mr. Hubbell, 
representing the Air Reduction Company was at 
the elevator and wanted to have the use of part of 
it to experiment with a preparation for extermi-
nating boll weevil in grain by the use of a powder 
that was converted into gas on coming in contact 
with the moisture in grain with which it was 
mingled. He had been conducting experiments in 
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d d Shanahan that he various elevators an assure 
could get letters authorizing him t~ conduct an 
experiment there (Shanahan, p. 25, hne 1) • 

The letter of authority which Mr. Hubbell prom-
. ed was to come from the defendant. That letter IS . 
was never obtained and defendant never gave its 
consent to the experiinent (Shanahan, P· 27, line 
18). 

On this assurance Shanahan went with Hubbell 
to the place where the apparatus for m~ngling the 
powder with the grain was located, which was on 
a floor above the bin floor. Shanahan was to 
provide the grain, but the employees _of the de-
fendant were to have nothing to do with the ex-
periinent (Shanahan, p. 25, line 38). 

The powder from which the gas was d~velope? 
was mingled with the grain by a machine as 1t 
passed through the spouts into the bin. Little ba?s 
containing weevil were also put into the gr~1n 
spouts at intervals, and carried_ into the bin. 
There were 40 of these bags. This was all done 
on Tuesday afternoon, July 12th. The gas was 
formed after the grain containing the powder had 
passed into the bin. After the grain had been ru_n 
into the bin, the openings in the floor over this 
bin were covered. Shanahan directed Dillworth 
to keep all defendant's e1nployees away !ro~ the 
bin. The gTain so treated was to remain 1n the 
bin 72 hours (Shanahan, p. 26, line 10 to p. 28, 
line 18). 

The treahnent of this grain was not at all for 
the purpose of preparing it for shipment, nor ~as 
it in any way connected with its transportation. 
It needed no treatment. The weevil were put into 
the grain by the experimenters (Shanahan, p. 28, 
line 25; p. 31, line 12). 

The grain was drawn out of the bin on F:'id~y 
the 15th and one of the little bags of weevil did 
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not come out (Shanahan, p. 26, line 35; p. 29, line 
10). He saw some of the bags of weevil after they 
came out on Friday, and the weevil were practi-
cally all killed (Shanahan, p. 28, line 32). It was 
not necessary for the operation of bin 81 that this 
little bag containing weevil should be reinoved, 
and he would not have had it removed at any time 
(Shanahan, p. 29, line 15). 

The grain .· used for the experiment was taken 
from storage bin 208, carried into storage bin 81 
~nd after it was drawn out of bin 81, it was pu; 
into storage bin 94. The entire move1nent and 
treatment of the grain had no relation whatso-
ever to its transportation. The 1novement was 
purely for experimental purposes (Brewer, p. 64, 
line 15; Shanahan, p. 28, line 38). 

The grain was all drawn from the bin on Fri-
day afternoon; none stuck in the bin and there 
was no necessity for anyone to go into the bin to 
sweep or clean it out (Dillworth, p. 17, line 10; ·p. 
20, line 25; Shanahan, p. 31, line 8). 

After the grain had been run into bin 81 it was 
closed, and the employees on the bin floor were 
directed to keep away from that bin. Decedent 
had specific instructions to that effect (Dillworth 
p. 16, line 30; p. 17, line 30; p. 19, line 12; Shana~ 
han, p. 28, line 20). 

After _the grain was drawn out on Friday after-
~oon, Dillworth was notified that one of the forty 
httle bags containing weevil had not come 
through, and he was asked to look for it. He let 
one of the electric drop lights down into the bin, 
and saw the bag caught on the cross braces. De-
ce_dent was with him at the time and saw the bag. 
~1llworth. gave him no instructions to go down 
into the bin~ and did not know that he was going 
to do so (Dillworth, p. 16, line 25). The bag was 
about five or six rungs of the ladder from the 
bottom of the bin (Dillworth, p. 19, line 35). 
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When Dillworth and Ambrose looked into the 
bin, there was quite a strong odor of gas arising 
therefrom. Again Dillworth cautioned Ambrose 
to keep away from the bin, and said to him that 
he "would not trust that stuff" (Dillworth, p. 17, 
line 30; page 19, line 12; p. 20, line 1). "I told 
him it was poisonous" (Dillworth, p. 68, line 15,). 

After discovering the bag, the bin was again 
closed, and it remained closed until just prior to 
the time of the accident. 

On Saturday morning the sweepers went to work 
on the bin floor at about 8 o'clock (Fitzpatrick, P· 
23, line 25). When Dillworth came on to the 
floor on Saturday morning, he passed bin 81 and 
the covers were still on. He did not see that any 
of the covers had been removed from the bins on 
Saturday morning until after he heard the noise 
of decedent's fall in the bin (Dillworth, p. 18, 
line 12). 

On Saturday morning Dillworth went down to 
the lower floor of the elevator and returned to the 
bin floor about nine o'clock. All covers were then 
on bin 81. He went into what he calls his shanty 
(Dillworth, p. 12, line 25). At that time, which 
was about 9 o'clock, he last saw decedent alive. 
He was then sweeping the floor. The next he saw 
of decedent he was at the bottom of the bin. This 
was about 9 :45 to 10 o'clock (Dillworth, p. 8, 
line 1). 

While in the shanty he heard a noise which was 
doubtless the noise of decedent's body striking the 
bottom of the bin. On investigation he found that 
the manhole and one spout-hole of bin 81 were 
open, and that an electric drop light had been 
connected with the current, and the attached cord 
was leading through the open spout-hole into 
bin 81. He looked into the bin and saw decedent's 
body lying at the bottom (Dillworth, p. 8, line 1; 
p. 12, line 38 to p. 14, line 15; p. 50, line 15). 
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The manhole is 20 inches by 16¾ inches, and 
the spout-holes are 17 inches in diameter (p. 50, 
line 38). 

Dillworth and Fitzpatrick worked on the bin 
floor every day from Tuesday afternoon to and in-
cluding Saturday morning, and were not at any 
time affected by the gas except when Dillworth 
opened the bin on Friday afternoon to look for 
the missing bag, and on Saturday morning when 
he looked for decedent's body (Dillworth, p. 67, 
line 30; Fitzpatrick, p. 70, line 20). · 

Neither Dillworth nor Fitzpatrick opened bin 81 
on Saturday morning, or dropped a light into it 
and did not see anyone do so. Decedent, Dillworth 
and Fitzpatrick were the only ones who were work-
ing on that floor on that morning (Dillworth, p. 68, 
line 8; p. 69, line 35; Fitzpatrick, p. 70, line 26). 

Dillworth was in his shanty on the bin floor fro1n 
about 9 o'clock on to the time of the accident. No 
one from the weighing floor called for bin 81 on 
that morning. As he was on the floor during that 
time he would have been the one to answer any 
call from the weighing floor (Dillworth, p. 69, 
line 38). 

POINTS. 

I. 
Plaintiff failed to establish any negli-

gence on the part of the defendant. 

Defendant never authorized the use of the gas 
in its elevator. Hubbell, a representative of the 
experimenting company, misled Shanahan by 
causing him to believe that the defendant had au-
thorized or would ratify the allowance of the ex-
periment (Shanahan, p. 25, line 22; p. 27, line 18). 

There was not the slightest danger to anyone 
working on the bin floor so long as the covers 
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were kept in place. Three persons, decedent, Dill-
worth and Fitzpatrick, worked on that floor every 
day from Tuesday afternoon until the ti~e of the 
accident. None of them suffered any inconve-
nience from the gas so long as the covers of bin 
81 were kept in place. Had decedent not uncov-
ered the bin and entered it, he would have ex-
perienced no ill effects from the gas. Even if the 
covers of the -bin had all been removed on Satur-
day morning, it inay well be doubted if the air in 
that great room, 300 feet by 130 feet, would have 
been so contaminated as to have overcoine anyone 
working there. If contaminated to that extent, 
plain warning would have been gi~en by the odor 
of gas when approaching to the bin. 

Ample warning was given to decedent :o keep 
away from the bin and that the gas was po1son~us 
(Dillworth, p. 16, line 30; p. 17, line 35; p. 20, hne 
1; p. 68, line 15). He was present when Dillworth 
removed the cover and looked into the bin on 
Friday to see if he could locate the missing bag of 
weevil. The odor. of gas was pronounced when the 
cover was removed, and Ambrose must have ob-
served this, and at that time Ambrose was again 
specifically told to keep away from the bin, and 
that the gas was poisonous. 

Undoubtedly between 9 and 10 o'clock on Satur-
day morning, decedent removed the cover of the 
manhole, opened the spout-hole, dropped the elec-
tric light into the bin, and went into the bin. He 
was not only not induced to do this by defendant, 
but he did it against orders. He was entirely safe 
while he did what he was required to do, and en-
counted danger only when he did what he was for-
bidden to do. The evidence sustaining this conten-
tion is cited in the Statement of Facts and is un-
disputed. 

There was no eye-witness to the accident and no 
one knows just how it happened. It is clear, how-
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ever, that the facts proved do not warrant an in-
ference of negligence on the part of defendant, 
but do indicate that if there was any negligence 
in the case it was on the part of decedent. Under 
these circumstances there was no evidence of de-
fendant's negligence to be submitted to the jury. 

In McCombe v. Public Service Railway Com-
pany, 95 N. J. L. 187, an action was brought to 
recover for the death of one Saunders, plaintiff's 
intestate. His body was found lying on the de-
fendant's track near midnight. He had suffered 
injuries from which he died. The motorman on 
the car following the one supposed to have in-
jured the decedent, discovered the body lying on 
the rail of defendant's track. One leg and one 
arm had been cut off, and the body was otherwise 
mangled. "There were no eye-witnesses to the ac-
cident. No one saw how it happened." This Court 
held that the facts proved did not warrant a pre-
sumption of negligence on the part of the def end-
ant, and said (p. 189) : 

"But the only presumptions of fact which 
the law recognizes are immediate inferences 
from the facts proved. Price v. New York 
Central R. R. Co., 92 Id. 429. So, it has been 
said, mere theories and inferences do not au-
thorize a verdict in a case of this nature, un-
less they are the only conclusions which can 
reasonably be drawn from the facts proven. 
Negligence is a fact which must be shown. 
It will not be presumed. There is always a 
presumption against negligence." 

In Adriance v. Palisades Realty and Amusement 
Company, et als., 95 N. J. L. 185, the plaintiff was 
riding in a "racer" operated by fhe Amusement 
Company within the boundaries of its park. With 
him in the car were two companions. An iron bar 
was placed in front of them and fastened to the 
car. Toward the end of the second ride · some-
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thing happened, and plaintiff ceased to remember 
anything. One of his companions spoke to him a 
few minutes before the accident. The next he saw 
was that "the plaintiff was doubled up, bleeding." 
Not one of the party saw the plaintiff struck or saw 
how he was injured. This Court said (p. 186) : 

"The facts disclose an injury which is ad-
mitted, but do not disclose how it happened 

and no one gave any testimony on the point." 
The Court also held that the maxim res ipsa 

loquitur was not applicable. On page 187 the 
Court used the fallowing language: 

c,If there is no proof of any fact by which 
the conduct of the defendant can be ascer-
tained, there is nothing for a jury to pass upon. 
Bahr v. Lombard, Ayres & Co., supra. 

"The only presumptions of fact which the 
law recognizes are im1nediate inferences from 
the facts proved. Price v. New York Central 
R. R. Co., 92 N. J. L. 429." 

If, in the first paragraph of the above quotation, 
before the word "conduct" we insert the word 
"negligent," the language will be perfectly ap-
plicable to the present case. All the evidence with 
respect to the conduct of the defendant establishes 
the absence of negligence. 

In Alvino v. Public Service Railway Company, 
97 N. J. L., 526, suit was brought to recover for the 
death of plaintiff's intestate arising out of a col-
lision between a motorcycle and defendant's trol-
ley car. No one testified to having seen or heard 
any collision. Decedent's wife testified that she 
saw him riding in the side car of the motorcyle. 
About a half hour later she heard of his injury. 
There was testimony to the effect that a motor-
cycle was found badly broken down and two men 
were found unconscious on the roadside. This 
Court said (p. 529) : 

• 

' 
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"!t may fairly be said from this testimony 
an inference of fact could be drawn that th 

11
. . ere 

was a co 1s1on between the motorcycle and 
the trolley car; but, if so, how it happened or 
wh? was responsible for the collision is left 
entirely to conjecture. The record is silent 
on these essential points." 

To the same effect see: 

Patton v. Public Service Ry. Co., 227 Fed. 
810 (C. C. A., 3d Circuit), at p. 812. 

II. 

At the thne of the accident decedent was 
not engag e d in interstate commerce nor act-
ing in the scope of his employment. 

Decedent's business was to sweep the floor, to 
h~lp set t~e trolleys, and only when ordered by · 
his superiors, to go into the bins. Men were 
ordered to go into the bins only when the outward 
flow of grain for some cause had been clogged. 
No such condition existed in bin 81. There was 
no necessity for him to uncover or enter the bin. 
He did this in violation of orders, and thereby 
abandoned his service, whether in interstate com-
1nerce or otherwise, and the case is governed by 
the rule laid down in Krysiak v. Pennsyloonia Rail-
road Co., 270 Fed., page 758 (C. C. A. 3rd Circuit 
1921). In that case the Court said (p. 760) : 

"We are particular to note just here that 
we are not passing on a case where an en1~ 
ployee, leaving einployment in interstate com-
merce, selects one of several more or less 
dangerous means of exit from his place of 
e~ploy1:1ent because his employer had pro-
vided him no safe means; but we are passing 
on a case where the employer had provided a 
safe way out and the employe, ignoring it, 
selected a dangerous way. At that moment, 
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we think Krysiak ended his employment and 
lost the status of an employe in interstate com-
merce. Later, when he was killed, he was not 
engaged in his employer's work,_ or. in an 
incident to it, but was engaged 1n his own 
private concerns. 

"We are therefore of opinion that the 
learned trial judge comn1itted no error in 
holding that the decedent when killed was a 
mere volunteer on the defendant's tracks." 

To the same effect is Haber v. Jenkins Rubber 
Company, 72 N. J. L. page 71. 

Harris v. U. S. S. Co., 75 N. J. L. page 861; Mehl 
v. Glucose Co., 83 N. J. L. page 630; P. & R. Ry. 
Co. v. Allen, 9 Fed. 2nd, 854 (C. C. A. 3,, 1925). 
Olsen v. Erie R. R. Co., 99 N. J. L. 485. 

Ill. 

The Court erred in overruling defendant's 
motlons for a nonsuit and for a directed ver-

dict. 

The grounds on which the motion for nonsuit 
was based are stated on pages 3 and 4 of this brief. 
(See also Case, p. 62, for motion for nonsuit and 
objection to overruling the same.) 

The motion for a directed verdict was based on 
(he same grounds as the motion for a nonsuit 
( Case, p. 72). 

We have shown by the Statement of Facts and 
the argument under Points I and II that def end-
ant was guilty of no negligence; that decedent's 
death was caused by his own negligence and dis-
obedience of orders, and that at the time of the 
accident he was not engaged in interstate com-
merce or within the scope of his employment. 
These facts and the argument based thereon in 
Points I and II are applicable to and support this 
point, and fully establish it. 

• 
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IV. 

The Court erred in submitting to the jury 
the question of defendant's negligence and 
the question of decedent's employment in 
interstate commerce at the time and place 
of the accident. 

The objection to the charge of the Court in the 
above particulars is based entirely upon the 
ground that there was a total lack of evidence to 
establish 

1. Negligence on the part of defendant. 

2. That at the time and place of the accident 
decedent was engaged in interstate commerce. 

These questions were raised by the motions for 
a nonsuit and for a directed verdict. The state-
ment of facts and the argument under Points I II ' and III of this brief are applicable to and fully 
sustain this point. 

v. 
The Court erred in refusing to charge De-

fendant's 4th Request as follows: 

"4. If the injuries which resulted in the 
death of plaintiff's intestate were received at 
a place where his duty to defendant did not 
require him to go, plaintiff cannot recover." 

( Case, p. 83, line 35; Objection, p. 84, line 
17; Ground of Appeal No. 6, p. 93.) 

Defendant was entitled to have this request 
charged. On this subject the Court charged as 
follows: 

"Now, the question has been raised here and 
the contention is that this plaintiff's intestate 
at the time of this accident, was not engaged 
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in his employer's duty at all, but that he was 
doing something which he had been for bidden 
to do, something which he had been warned 
against doing. You are to take that into con-
sideration from all the facts and all the cir-
cumstances in this case, and you are to say 
if, at the time of the happening of the acci-
dent, the intestate was engaged in and about 
the duty which he owed to the master, the 
defendant Company, with respect to interstate 
commerce, or had he removed himself from 
that employment, had he taken himself out of 
that relation that had existed as between him 
and the defendant Railroad Company, so that 
he was not at the time of the happening in 
question engaged in any act which he was ' 
called upon, as the servant of the def end ant 
Company, to perform in relation to and with 
respect to the interstate commerce of the de-
f end ant Company." 

(Page 75, line 12.) 

The Court merely directed the jury to consider 
all the facts and circumstances in the case and say 
whether at the time of the happening of the acci-
dent decedent was engaged in and about the duty 
he owed to the master in interestate commerce, or 
had removed himself from that employment, but 
failed to instruct the jury what to do in case they 
found that he was not at said time engaged in and 
about the duty he owed to the master but had in 
fact removed himself from that employment. The 
charge was not equivalent to the request, and the 
refusal to charge as requested was error. 
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VI. 
The Court d • in . erre in overruling the follow-
g question to Williant J n·11 • i worth: 

"2 . Was there any reason t II 
going into that bin?" a a for his 

(Case, p. 16, line 40; Objection p 17 1· 
8 · Gro d f A , · , 1ne ' un ° ppeal No. 1, p. 92.) 

The evidence certainly warranted th . f 
th~t decedent did enter the bin, and et~n t e~ence 
dmng he caused the accident. a in so 

Itththereupon became important to know wheth-
er ere was an 1· d b. I va I. reason for his entering the 

In. n overruling this question th C t 
For all the fore . ' e our erred. 

submit that th . fmng reasons we respectfully 
e JU gment should be reversed. 

w ALL, HAIGHT, CAREY & HARTPENCE 

Of Counsel with Defendant-Appella~t. 
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This case is before the Court upon an appeal 
taken from the judgment of the Hudson County 30 
Circuit Court, whereby the plaintiff-respondent 
(hereinafter referred to as plaintiff) recovered a 
judgment of $6,300.00 against the defendant-
appellant (hereinafter ref erred to as defendant). 

This action • was brought by the plaintjff as 
administratrix under the Federal Employers' 
Liability Act to recover damages for·the death of 
.John Ambrose, her husband, who met his cloath 
on the 17th day of Jul y, 1927, while engaged in 

40 
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Interstate Commerce at the grain elevator of the 
defendant in vVeehawken. 

A Rule to Show Cause was obtained by the de-
fendant to set aside the verdict on the grounds 
that it was excessive but the Rule was dismissed 
and the judgment allowed to stand. 

There were eight grounds of appeal relied on 
10 for reversal, but only grounds #1, #2, #3 and 

20 
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#6 are argued ·in the defendai1t 's brief. ~-
It is the settled and accepted practice that 

grounds of appeal not argued in the brief will be 
taken as waived or abandoned. 

Reinfeld vs. Laden, 98 L., 709. 

Ground #1 relates to the overruling of a ques-
tion to one of the witnesses, while grounds #2 and 
3 were the overruli:µg of the defendant's mo-
tions for a non-suit and direction of a verdict 
in its favor, while ground #6 is t.o the C<_:mrt 's re-
fusal to charge a request of the defendant. 

Statement of the Facts. 

A.t the time of the decedent's death, the defend-
ant railroad company operated its railroad line 
between Weehawken and other points without the 
state of New Jersey, ai1d also maintained in con-
junction thereto the grain elevator in question 
which contained grain that had all been trans-
ported from without the state of New Jersey and 
would be transported from the grain elevator to 
points without the state ( S. C., p. 62). The de-• 
cedent had been employed by the defendant at the 
grain elevator as laborer for a period of tliirty 
years, and his general work consisted of sweep-
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ing up the floor of the elevator, but besides that 
he helped to set the trolleys which are chutes for 
putting the grain in the bins; there were also times 
when he would have to go down the bins and 
sweep them out when the grain got stuck therein 
( S. C., p. 7). Prior to the aecident, there was a 
company which was experimenting with cyanide 
gas in order to find a remedy to kill the boll 10 
weevil which was found in the grain, and the de-
fendant knew of the experiments ( S. C., p. ~5). 
The defendant also knew that this gas was very 
dangerous and meant instantaneous death ( S. C., 
p. 32). Although this gas was very dangerous, 
no one was provided with gas masks, nor were the 
tops of the bins sealed so that the gas could not 
get out (S. C., p. 27). This gas res11lted from a 
powder that was distributed in the grain and it 20 
coming in contact with the air and moisture con-
tained in the g-rain (S. C., p. 27). On the morning 
of the aeciden t, the decedent was sweeping the 
floor of the bin, and about a half hour later his 
foreman heard a noise as if something was hitting 
and he looked down into the bin around which the 
deceased had been sweeping and saw his body ly-
ing at the bottom of the bin ( S. C., p. 8). The 
witness Fitzpatrick testified that he did not know 
how many covers bin #81 had or whether the cov-
ers were on or not on the morning of the acci -
dent. These eovers are on the level with the floor 
( S. 0., p. 24). Mr. Fitzpatrick worked on the same 
floor with him doing practically the same work 
(S. C., p. 21). When the doctor from North Hud-
son Hospital arrived at the elevator in response 
to an ambulance call (S. C., p. 39),hewentnear the 
bin, but the odor of the gas was so strong that he 
had to get away (S. C., p. 40). Then a West New 
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York fireman came, Raymond Phelan, who donned 
a gas mask and with a rope around his body. he 
went into the bin where the deceased was lying 
and he got down about 10 rung s when he signalled 
to be hoisted and he was pulled up because he felt 
headaches and dizzy and had to go to the window 
for five minutes to get air ( S. C., pp. 54-55). When 
they got the body of the deceased out of the bin,. 
the doctor gave the cause of death as cyanide 
poisoning · (S. C., p. 41). lie also stated that the 
fireman had the same initial symptom .s that o·ne 
finds from cyanide gas P?isoning ( S. C., p. 42·, 
line 28). 

This was a suit under the Federal Employers · 
Act for death. The man now dead, John Ambrose, 
was employed at the New York Central Railroad 

20 Grain Elevator, Weehawken. He was doing gen-
eral work on one floor of the elevator where the 
grain chutes were which carried grain previously 
deposited in the warehouse from without the state 
into boats either of the common carrier ·or others 
to be further transported. The work he was do-
ing is described on page 6 of the state of case : 
(pp. 19-29) swept over the :rrian hole. The chutes 
were long hollows in the building cover are with 
ha tehes not airtight. Lo st bag of gas ( p. 19) 

3l) gas came up the bin (p. 20). 

40 

The defendant gave permission to the Air .Re--
duction Company and Cal Cyanide Company to 
use cyanide gas, a deadly poison, in the elev a tor 
to see if this gas would exterminate insects in 
the wheat in the elevator. See testimony of 
Superintendent of Elevator, Shanahan ( S. of C.). 
The work of the cyanide gas company in the ele-
vator was with the full approval and consent of 
the defendant (p. 29) . 
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The cyanide company put gas in the bin in ques-
tion on Tuesday the top of the bin that was loaded 
with gas, was on the floor where decedent worked. 
The gas was put in Tuesday, July 12th. Ambrose 
was found dead at the bottom of the bin July · 16th. 
The defendant knew through its foreman that the 
gas meant instantaneous death (p. 32, line 30). 
The bin floor on which Am brose worked was 300 
feet long and 130 feet wide. Bells were sounded 
from upstairs to get chutes ready. The jury might 
have found that An1brose was wo·rking in response 
to a bell, only one upstairs man who sounded bells 
waR called although others were bell sounder~ 
(pp. 40-50). 

Page 64 experiment was with permission of and 
at request of defendant. 

POINT 1. 

The question excluded referred to in the first 
ground of appeal was properly excluded. It called 
for the opinion of the witness upon a, fact which 
wa s-for the jury to determine on the evidence. 

The intestate of the plaintiff was wo.rking in 
general work, sweeping, cleaning the floor and ad-
justjng bins in a gTain elevator used to move inter-
state grain; he was, therefore, as a matter of law 
engaged in interstate , co1nmerce. 

See 

Illanardo vs. Erie, 137 Atl., 917; 
Grybow ski vs. Erie, 89 L., 361; 

Lemke vs. Fariners Grain Co 2~s U S ., u . ., 
page 50. 
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POINT 2. 

The defendant without warning the d~c,edent in 
a proper n1anner ca used to be ~,ut in a bin around 
. hjch the decedent was working and the top of 
:hich opened on the floor in w~eh he w_as work-
ing, cyanide gas, , an invisible poison, w:11ch could 
not be detected by sight or smell. This gas was 

10 in the bin for four days, in some way es:'aped tn 
the floor on which decedent was_ wor~1ng, . a.nd 
while he was swe.eping the floor, either in _ad~ust-
in o· the cover of the bin which was not airtight, 
o/' in looking for the bag in the bin, or upon or- . 
ders from upstairs to get the -chute ready was: 
poisoned and fell into the bin dead. . 

Clearly, it was for the jury to say ':het~er this 
conduct of the defendant was neghgent. You 

20 could hardly call such a death trap a safe place 
in which to work. 

U. S. vs. Ind. Coin., Colo., 230 Pac., 634. 

See a.l~o 
:Manziano vs. P. S., 92 N. J. L., 325· 

No warning whatever was given except to tell 
h . . .f the testimony is believed, keep a:way from in1, 1 . h"l 

3t) the bin, which he coulrl not do for fou: days w i e 
he was working; on the floor. No details whate:er 
were given hiin, neither was he told tha: cyani~e 
gas w;s being used nor in any way put in a posi-
tion to protect himself. 

POINT 3. 

It fo the iurv and not for the Court to say was r . ,J • 

40 how the gas escaped. If it escaped to the floor on 
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which he was working and he attempted to ad-
just the cover and was poised and felling, or if 
he got a· bell from above- and in the usual course 
of his work and went to the bin, or if someone 
other than the decedent improperly lifted the 
cover to see where the bag was that was stuck in 
the chute and the gas escaped and he went to-
wards the hole to see if the condition could be 10 
remedied, to protect himself and the other work-
ers on the floor, all these things would be in the 
line of his general employment and it is not to be 
presumed by the trial court or this court that he 
was outside his · duties where he was poisoned. 

The Supreme Court said in lVIanziano vs. P. S., 
92 L., 326: 

'' In such an environrnent the natural pre- 20 
sumption is that the deceased met death while 
engaged in his occupation. There was no evi~ 
dence that between four and six o'clock in the 
n1orning he voluntarily entered the trench for 
any purpose incompatible with his duty; nor 
was there evidence that he was non c01npos 
or abnorrnal and unable to appreciate a·nd 
realize the necessary incidents of the danger 
which surrounded hin1, and to guard against 
the manifest and inherent perils of which he 30 
was enjoined to warn the r public. In the ab-
senre of proof to that effect, the theory of sui-
ci :--1e must be elin1inated from the case, for the 
rule Reen1s to be settled that where a person 
is found dead, the presumptions are that his 
death vvas natural or accidental, unless the 
evidence shmvs him to have been insane; that 
suicide will not be presumed, and that the fact 
of death in an unknown n1anner creates no 40 such presumption ( Germain vs. Brooklyn 
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Life Insurance Co., 26 Hun, 604; 29 Cyc., 235, 
and cases cited). 

Illustrations of the application in this juris ·-
diction, of deductive reasoning from circum-
stantial testimony, are presented in DeFazio 
vs. Goldschmidt Company, 87 N. J. L., 317; 
Bryant vs. Fissell, 84 Id., 72; Muzik vs. Erie 
Railroad Co., 85 Id., 129. 

In tw-o of the 1ca.ses cited there was proof 
only of the death and of the dangerous envir-
onment of the deceased, w:hich furnished pre-
sumptive or circumRtantial testimony of the 
manner of death, by a logica.I process of ra-
tional induction, based upon human experi-
ence, from which the reasonable inference of 
the existence of the statutory requirements 

20 was deducible, i. e., that death arose out of 
·and jn the ~ourse of the employment'' (Man-
zi::ino vs. Public Service Gas Co., 92 N. J. L.,. 
p. 326). 

POINT 4. 

The defendant in its argument assumes that de-
cedent has no right to be where he was when he 
was poisoned, but he was working on the floor 

30 where he was put to work and doing the things 
which he ought to do, namely, to look after the , 
floor and bins that opened on the floor and it was 
at lea.st for the jury to say what he was doing 
when he was poisoned and whether it was within 
the scope of his employment. 

40 

It is respectfully submitted that the judgment 
below be affirmed. 

ALEXANDER SIMPSON, 
Attorney of Appellee . 
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