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F ile d  A p r il  30 ,1914 . 10

COT JET OF ERRORS AND APPEALS ON AP-
PEAL FROM NEW JERSEY

S U P R E M E  C O U R T

John Duel,
By his next friend, 
John Duel,

P la in tiff,
A ctio n  at L aw .

vs. N otice  o f  A ppeal

Mansfield Plumbing Company, \
D efen dan t / 

/

To Lefferts and Lefferts,
Attorneys of Plaintiff. 40

Take Notice, that defendant appeals to the Court 
o f  E rro rs  and A p p ea ls  from  the w hole o f  the 
ju d g m e n t  entered  in  this cause.

L O U IS  A . C O W L E Y , 

A ttorn ey  o f  D efendant.

S e rv e d  A p r il  22, 1914.

E
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10 F ile d  A p r il  30, 1914.

C O U R T  O F  E R R O R S  A N D  A P P E A L S  

O F  N E W  J E R S E Y

John Duel, \
By John Duel 1

20 /• As next friend, /
P la in t if f  and  /

R esp on d en t \ G rounds

vs.

Mansfield Plumbing Company,
D efen d a n t and 

A p p e lla n t

30

T h e A p p e lla n t states the fo llo w in g  grou n d s o f  
A p p e a l :

1. T he com p la in t, as am ended  at the tria l, d oes  
n ot sh ow  an y  cause o f  a ction  aga in st the d e fe n d -
ant. I t  fa ils  to  sh ow  th at the d e fen d a n t ow ed  any 
d u ty  to the p la in t if f  in  re la tion  to  the w o rk  p e r -
form ed , b y  the de fen d an t fo r  one A n n a  H . Elarl.

40 '

2. S a id  com p la in t, as am en ded  a t the tria l, 
does n ot sh ow  th at the p la in t if f  w h ile  on  th e  
prem ises o f  the sa id  A n n a  H . E a rl at the tim e 
w hen  he susta ined  the in ju ry , on  w h ich  the above  
su it w as b rou gh t, w as there in an y ca p a city  o th er  
than  th at o f  a trespasser o r  licen see  and it  fa ils  
to show  an y in v ita tion  on  the p a rt o f  the d e fe n d -
ant to  the sa id  p la in t if f  to  en ter u p on  sa id  p rem -
ises.
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3. T here w as no p ro o f o f n eg ligen ce  on the part 10 
o f  the defendant.

4. T he ev id en ce  shoWs that p la in tiff w as on 
sa id  prem ises as a v is ito r  to his grandm other,
A n n a  H . E arl.

5. I f  any d u ty  w as ow in g  to the p la in tiff to  
k eep  sa id  prem ises safe, it  w as the duty  o f  the said 
A n n a  H . E arl, and n ot the du ty  o f  the defendant. _

6. T he ev iden ce  show s that the w ork  done b y  
the d e fen d an t w as p erfo rm ed  in  a prudent, safe 
and  ca re fu l m anner.

7. T h e fo llo w in g  question  w as adm itted  to  the 
w itness, A n n a  D u e l: ‘ ‘ W h a t w as his h abit in  that 
r e s p e c t !”

8. T he fo llo w in g  answ er to said question  w as 
n o t struck  ou t: “ H e w as m ore at his g ra n d -
m o th e r ’ s than he w as at hom e.

9. T he C ourt re fu sed  to gran t a non  suit to 
the defendant.

10. T he C ou rt re fu sed  to d irect a v erd ict fo r  
the defendant.

11.. T he C ourt erred in C h arging  the J u ry  as 4Q 
fo llo w s :

“ That the owner or occupier—and for the 
purposes of this case the defendant here the 
Mansfield Plumbing Company was the occu-
pier of these premises where the injury oc-
curred—that the owner or occupier of lands 
lands who by invitation expressed or implied 
induces persons to come upon the premises 
for any purpose, is' under a duty to exercise



ord in a ry  care  to  ren d er the prem ises reason -
a b ly  sa fe  fo r  such  pu rposes, or, at least, to  a b -
sta in  fr o m  an y  act th at w ill m ake the en try  
u pon  or  use o f  the prem ises d a n g e ro u s .”

I f  y ou  fin d  th at the ev id en ce  does riot sa tis fy  
y o u r  m inds th at the d e fen d a n t com p a n y  ren dered  
these prem ises u nsafe  b y  the lack  o f  o rd in a ry  care 
in  the p la ce  in  w h ich  it  pu t th at stone, then, o f  
cou rse , y o u r  v e rd ic t  sh ou ld  be fo r  the defen d an t. 
I f , on  the oth er hand, y o u  fin d  that this de fen d an t 
C om pan y, u n der that ru le that is g iv e n  to you , 
fa ile d  to  exercise  o rd in a ry  care, and  the fa ilu re  
o f  th at care, the th in g  that it  d id , w as the p r o x i-
m ate cause o f  th is in ju ry , the fa llin g  o f  the stone, 
then y o u  m ay  ren d er a v e rd ic t  in  fa v o r  o f  the 
p la in t if f—

12. T he C ourt erred  in  re fu s in g  the d e fe n d -
a n t ’s requ est to ch a rge  as fo llo w s :

“ T h e  ev id en ce  show s th at the p la in t if f  w as a 
licen see  and  the de fen d an t w as an in d ep en d -
ent con tractor , and  ow ed' n o  d u ty  to the p la in -
t if f ,  ex cep t to absta in  fr o m  w ilfu l in ju ry . ’ ’

13. T he v e rd ic t  w as aga in st the w e ig h t o f  e v i-
dence.

L O U IS  A . C O W L E Y , 

A tto rn e y  o f  D eft .-A p p e lla n t.

S erv ed  A p r il  29, 1914.
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The State of New Jersey to Mansfield Plumbing 10 

Co.

Y o u  are sum m oned to an-
sw er the annexed com pla in t 
o f  J oh n  D uel in  an action  
at law  in  the Suprem e 
Court. A n d  take n otice  20 
that unless you  file  you r an-
sw er to sa id  com pla in t w ith  
the C lerk o f  the Suprem e 
C ou rt at T renton , w ith in  
tw en ty  days a fter serv ice  
u pon  y ou  o f  this w rit  and 
the annexed com plaint, the 
p la in tiff  miay p ro ce e d  in  
the suit and ju dgm en t m ay 
be entered against you . 30

W IT N E S S , W illia m  S. G um m ere, C hief Justice  
o f  the S uprem e Court, at T renton , this fou rth  day 
o f  D ecem ber, 1913.

W I L L I A M  C. G E B H A R D T ,

C le rk .

40

L E F F E R T S  A N D  L E F F E R T S , 

A tto rn e y s  fo r  P la in tiff.
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10 N E W  J E R S E Y - S U P R E M E  C O U R T

J ohn Duel, by \
John Duel I
as next friend, /

P la in t i f f  C om pla in t

20 vs. [

Miansfieid Plumbing Co. 1 
D efen dan t.

Plaintiff, J oh n  D uel, o f  the C ity  o f  P assa ic, 
C ou n ty  o f  P assa ic  and  S tate o f  N ew  Jersey , says.

 ̂ On June 3 ,1 9 13 , abou t 5 P . M . the d e fen d an t 
a co rp o ra tio n  d u ly  in co rp o ra te d  in  the S tate o f  
N ew  Jersey , w as d o in g  som e w ork  on  prem ises on 
277 C hestnut S treet in  the C ity  o f  P assa ic , ow n ed  
b y  A n n a  H . E a rl a n d  in  d o in g  sa id  w ork  p la ced  a 
la rge  q u a n tity  o f  earth  and  oth er  m ateria ls  a lon g  
the p a th w a y  lea d in g  fro m  the street in to  the back  
y a rd  o f  sa id  prem ises.

2. S a id  earth  and m ateria ls w ere  so n eg ligen t- 
40 ly  p la ced  as to  ob stru ct th is p a ssagew a y  in  an im -

p ro p e r  and d a n gerou s  m anner. T h at the sa id  d e -
fen dan t, b y  its agents in  the p erfo rm a n ce  o f  its 
w ork , took  up a b ig  stone slab  fr o m  the p a ssa g e -
w a y  and  rested  it  a ga in st the fen ce  near by, in  a 
p erp en d icu la r  w ay , so that the s ligh test ja rr in g  o f  
the fen ce  w ou ld  cause the stone ,slab to  fa ll over. 
T h at th is stone slab w as p erm itted  to rem ain  in 
sa id  con d it io n  b y  sa id  de fen d an t and sa id  w o rk -
m en fo r  severa l w eeks b e fo re  the tim e o f  the acci 
den t h erea fter  descr ibed .
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3. Plaintiff says that he was walking along 10 
the passageway in his father’s yard, which had 
been narrowed somewhat by dirt earlessly heap-
ed up by said defendant, in order to meet his uncle, 
Thomas Earles, who was coming along said path-
way on his bicycle, that said Thomas Earles got
off his bicycle to come in the gate when the plain-
tiff was opposite this slab of stone described, 
whereupon said slab of stone being carelessly 
placed as aforesaid by defendant and its agents, 
fell over upon the plaintiff, knocked him down 20 
and injured him, so that his right leg received a 
double fracture and which has since become short-
er than the other leg and was otherwise perma-
nently injured, through no fault of his own.

4. Plaintiff by reason of said accident, was put 
to great expense for doctor’s bills and care, and 
suffered great pain for a long period of time.

Plaintiff demands therefore, $5,000 damages. 30

LEFFERTS & LEFFERTS,
Attorney for Plaintiffs.

By leave of the court the plaintiff was allowed 
to amend his complaint by striking out the word 
"‘FATHER’S”  in the second line of the third para-
graph and substituting the word ‘ ‘ GRANDMOTH-
ER ’S ”  in lieu thereof. 40
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10 Filed Dee. 28, 1913.

NEW JERSEY SUPREME COURT

of the State of New Jersey, having its place of 
business at No. 206 Washington Place, in the City 
of Passaic.

That it did some work on premises, No. 277 
Chestnut Street, in the City of Passaic, for Anna 
H. Earl, on or about June 3, 1912, but denies that 
it did any work on said premises on June 3, 1913, 
or placed a large quantity of earth and other ma-
terials along the pathway leading from the street 
into the back yard of said premises as is alleged 
in the first paragraph of the complaint filed in 
the above cause;

2nd. Defendant denies the second paragraph 
of said complaint;

3rd. Defendant denies the third paragraph of 
said complaint;

20

J oh n  D u e l 
B y  J oh n  D uel, 
A s  n ex t fr ien d

Answer.

M ansfield  P lu m b in g  Co., 
Defendant

First Defense:

30 1st. Defendant admits that it is a corporation
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4th. Defendant says that as to the matters al- 10 
leged in the fourth paragraph of said complaint, it 
has not any knowledge or information thereof suf-
ficient to form a belief.

Second Defense:

1st. Defendant says that the work it performed 
on the aforesaid premises during the month of 
June, 1912, was performed in a workmanlike and 
skillful manner and avers that the injuries re-
ceived, if any, by plaintiff were not caused by de-
fendant’s negligence, but on the contrary, were 
caused by the direct and contributory negligence 
of plaintiff.

LOUIS A. COWLEY,
Attorney of Defendant.

40



10 Filed January 5, 1914.

NEW JERSEY SUPREME COURT

J oh n  D uel, \
B y  J oh n  D uel, I

20 A s  n ex t fr ien d , r

Plaintiff\ „  1 / Reply.
vs.

M ansfield  P lu m bin g  Co., \ 
Defendant. /

The plaintiff denies every allegation in the an- 
30 swer.

Dated January 3, 1914.

LEFFERTS & LEFFERTS,

40
Attorneys for Plaintiff.
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NEW JERSEY SUPREME COURT 10

PASSAIC COUNTY

J o h n  D uel,

B y  J ohn  D uel, J
A s  n ex t fr ien d , I  Before:

Plaintiff, \ H on  Charles C.
>
/  B lack , J. 

vs. I
l  and a Ju ry

M ansfield  P lu m bin g  C om pany, \

Defendant. J
i

Paterson, N. J., February 17, 1914. 

APPEARANCES:

M essrs. L e ffe r ts  & L efferts , and F rancis Scott,
E sq., fo r  the P la in tiff,

40
L ou is  A . C ow ley, Esq., f o r  the D efendant.

(A Jury being selected and found satisfactory, 
they were sworn.)

(Mr. Lefferts opens for the Plaintiff.)

(Mr. Cowley opens for the Defendant.)

ANNIE EARLE, sworn as a witness on behalf

20

30
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10 of the Plaintiff, testifies as follows :

DIRECT EXAMINATION by Mr. Lefferts.'

Q. You reside in Passaic? A. Yes, sir.

Q. Are you the grandmother of John Duel? 
A. Yes, sir.

on H°W long liave y°u lived in Passaic? A.- u About forty years.

Q. Are you the owner of the property, No. 277 
Chestnut street, in Passaic? A. Yes, sir.

Q. Who did you engage to connect your house 
with the sewer? A. Mr. Cullen.

Q. Who does he represent? A. The Mans-
field Company. 

o ( J

Q. In the performance of their duty what did 
they do ? A. They were connecting to the sewer.

Q. While they were doing that, what did they 
do? A. Well, they had to open a trench under 
the front stoop.

Q. Did they move anything while they were 
40 digging the trench? A .  Yes, sir.

Q. What did they move? A. They moved a 
flag.

Q. Just describe that flag. A. Well, the flag 
was under the front stoop and they had to move 
the flagging to get to it.

THE COURT: Was the flag on the street?
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THE WITNESS: No, sir, inside me ienec.

THE COURT : Over in your yard ?

THE WITNESS: Yes, sir.

Q. (Showing witness a photograph.) Is that 
a picture of the flag that they moved? A. Yes, 
sir.

MR. LEFFERTS: I offer this photograph in 
evidence.

ADMITTED AND MARKED “ Plaintiff’s Ex-
hibit PI ”  of this date.

Q. Is this in its original position before they 
removed it, as shown on that photograph? À. 
Yes, sir.

Q. This is the position of the flag before it was 
moved, as shown in this second photograph that 
I show you? A. Yes, sir.

MR. LEFFERTS: I offer that photograph in 
evidence also.

ADMITTED AND MARKED “ Plaintiff’s Ex-
hibit P2”  of this date.

THE COURT: That is outside of the fence, is 
it not?

THE WITNESS: No, sir, it is inside.

MR. SCOTT : That denotes the physical condi-
tion on the fourth of January, long after the acci-
dent.

THE COURT: Which flag was it, this one in 
here ?

10

20

30

40

Hwt Jessey State Ukrasy
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10 THE WITNESS: The inside flag.

Q. That flag was moved and placed where ? A. 
It was moved up against the fence, on the inside, 
by the walk.

Q. How was it placed? A. Upward, straight.

Q. Alongside of the fence? A. Yes, sir, up 
against the post.

20
Q. And who placed it against the fence? A. 

Well, the mien that Mr. Cullen had working for 
him.

Q. Did you have any talk with Mr. Cullen 
about the stone being placed there against the 
fence in that peculiar position? A. I told him it 
was in a dangerous position.

Q. What did he say to you? A. He said he 
would have it moved.

Q. Where were you on June third, 1912? Were 
you living at the same premises? A. Yes, sir.

Q. Did you see the accident? A. No, sir.

THE COURT: What day of the week was this? 
40

MR. LEFFERTS: Monday.

THE WITNESS: On Monday.

Q. Did yon see John Duel after the accident? 
A. Yes, sir.

Q. How long afterwards? A. Well, it was 
about, I guess about a half an hour.



17

Q. W h a t  w as his con d ition  w hen  you  saw h im ? 10 
A . H e w as on  the bed. On m y bed.

Q. W h a t w as his con d ition ?  A . W e ll, I  
cou ld  n o t rea lly  tell, fo r  the d o cto r  w as there at 
th e  tim e.

Q. Y o u  cou ld  n ot rea lly  tell? A . H e d id  not 
k n o w  until he had  taken  him  to the hospita l. I  
h e lp ed  h im  to get the splints on the b o y ’s leg.

20
Q. H ow  lon g  w as he in  the h osp ita l? A . S ev -

en  w eeks.

Q. W h o  d id  you  p a y  fo r  the w ork  done on the 
prem ises, con n ected  w ith  the sewer, w ho d id  you  
p a y  fo r  that w o rk ?  A . W ell, I  p a id  in the o ffice .

Q. W h o ?  A . I  p a id  the book k eeper or clerk.

Q. A t  w h ose  o ff ic e  ? A . M ansfield.

Q. M ansfield  w h at? A . C om pany.

Q. M a n sfie ld  P lu m bin g  C om pany? A . Y es, 
M ansfield  C om pany, a in ’ t it?

Q. M ansfield  P lu m bin g  C om pany? ?A . Yes,
S ir .

_ a 40
Q. T h e defendants in this case? A . Y es, sir.

C R O S S  E X A M IN A T IO N  by M r. Cow ley.

Q. W h e n  d id  this w ork  b eg in ? A . W ell, it 
w a s  abou t a w eek  b e fore  the acciden t happened.

Q. W h e n  w as the stone lifted  and p laced  in this 
p o s it io n  again st the fen ce?  A . Just righ t aw ay 
n s soon  as the w ork  w as started.
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10 Q. A b o u t  a w eek  a fte r  that the a cc id en t o ccu r -
re d ?  A . Y es, sir.

Q. A n d  the stone rem ain ed  in  that p o s it io n  
d u rin g  th at w eek  ? A . Y es , sir.

Q. W h e n  d id  y o u  speak  to  M r. C ullen  abou t 
it. A . R ig h t  a w a y  a fte r  it  h appened , b e fo re  
it h appened .

20 Q. B e fo re  it  h a p p en ed ? A . Y es, sir.

Q. I t  h appen ed  on  a M on d a y  d id n ’t it ?  A . 
Y es, sir.

Q. W h a t  tim e o f  the d a y? A . B etw  eon live  
and  six .

Q. W h a t  tim e b e fo re  th at d id  y o u  speak 
to M r. C u llen ? A . W e ll, it  w as r ig h t  a fte r  the

30 m an had  p la ced  it  there.

Q. J u st a bou t a w eek  p re v io u s?  A . Y es, sir.

Q. S o  y o u  a llow ed  it  to rem ain  there in that, 
dan gerou s p o s ition  fo r  the w eek  ? A . Y es, sir.

Q. D o  y o u  k n ow  w h at cau sed  it to  fa ll?  A . 
N o, sir.

40 R E D IR E C T  E X A M IN A T IO N  b y  M r. L e ffe r ts .

Q. D id  y o u  h ave a ta lk  w ith  M r. C ullen  a fte r  
the a cc id e n t?  A . Y es, sir.

Q. W h e re ?  A .  In  m y  ow n  house, the n ex t 
m orn in g .

Q. W h a t  d id  y o u  say  to h im  and w h at d id  he 
sav  to v o u ?  A .
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M R . C O W L E Y : O b jected  to.

O b je ct io n  sustained.

Q. W h a t  d id  y o u  say to h im ?

M R . C O W L E Y : O b jected  to.

O b je ct io n  sustained.

M R . S C O T T : I  w ou ld  su ggest i f  Mr. Cullen is 
the M ansfield  P lu m bin g  C om pany, anyth ing  he 
sa id  a fter  the a ccid en t w ou ld  be an adm ission  o f 
the M ansfield  P lu m bin g  C om pany.

T H E  C O U R T : I f  y o u  can  p rove  that the M ans-
f ie ld  P lu m b in g  C om pan y authorized  him  to talk 
fo r  it, o f  c o u r s e . y o u  can in trodu ce  ev idence o f 
w h at he said.

M R . S C O T T : O ftentim es a m an w ill be in  bu si-
ness as a  com p a n y  and i f  he is the C om pany a n y -
th in g  h e  sa id  w ou ld  be b in d in g  u pon  this d e fen d -
ant.

T H E  C O U R T : Y o u  w ou ld  first have to prove  
th at he w as au th orized  to speak  fo r  the Com pany.

M R . S C O T T : I f  w e p rove  that to be* the fa ct  
then  th is ev id en ce  w ou ld  be com petent.

T H E  C O U R T : I  w ill determ ine that w hen you  
m ake the p ro o f. F o r  the present I  overru le  this 
question .

T H O M A S  E A R L E , sw orn  as a w itness on bennlf 
•of the P la in t iff , testifies as fo llo w s :

D IR E C T  E X A M IN A T IO N  b y  M r. L efferts .

Q. W h ere  do you  live?  A . I  live  at N o. 277 
C h estn u t street, P assa ic.

10

20

30

40
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10 Q. A re  y o u  an u n cle  o f  J oh n n y  D uel, w h o  w a s  
in ju re d ?  A . Y es , sir, I  am  h is uncle.

Q. D id  y o u  .see the a ccid en t ? A . Y es, sir, 
seen the a cciden t.

Q. T h at took  p la ce  Ju n e th ird , 1912? A . Y e s , 
sir.

Q. J u st tell the C ou rt and  J u ry  h ow  th a t a cc i- 
20 dent occu rred . A .. W e ll, that n igh t, as I  w as ju st 

com in g  h om e fr o m  w ork , it w as on  a M on day , and 
I  w as com in g  hom e fr o m  w ork  an d  he w as co m in g  
to m eet m e and I  w as ju st com in g  in  the g a te  w hen 
I  w en t to  g o  in  the ga te  he w as ju s t  p a ssin g  the 
stone ru n n in g  to m eet m e and  I  ju st let the g a te  
com e to  and  the stone t ip p ed  o v e r  fr o m  the ja r  o f  
the fen ce .

Q. H a d  y ou  seen th a t stone stan d in g  a g a in st 
^  the fe n ce ?  A . Y es, sir, I  h ad  seen the stone 

sta n d in g  aga in st the fen ce .

Q. H ow  d id  it  stan d ? A . I t  s to o d  u p righ t;

Q. A g a in st  the fe n ce ?  A . A g a in s t  the fen ce .

Q. On the in s id e?  A . On the inside.

T H E  C O U R T : W h a t  k n ock ed  it d ow n ?
40

T H E  W I T N E S S : W e ll, I  w as co m in g  in  th e  
g a te  and I  ju st guess it  w as the l i t t le - ja r  o f  the 
gate.

M R . C O W L E Y : I  ask th at that be strick en  ou t 
on  the g rou n d  that it  -is a guess.

T H E  C O U R T : Y o u  d id  n ot see it?
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T H E  W I T N E S S : W e ll, I  d id  not see the jar. 10

Q. W h a t  caused  the stone to  fa ll  d o w n ! A .
W e ll, I  guess i t  w as the gate com in g  back.

M R . C O W L E Y : I  ob ject.

T H E  W I T N E S S : I t  w as the gate com in g  back.

M R . S C O T T : W h e n  he says that he guesses he 
m eans that he says.

M R . C O W L E Y : I  ob je ct  and I  o b je c t  to w hat 
cou n sel suggests.

T H E  C O U R T : H e cannot tell us anyth ing  but 
w h a t he saw  and it m ay be all s trick en  out.

Q. W h a t  caused  the stone to fa l l !  A . W ell, 
the little  slam  o f  the gate, the gate. '

Q. A s  y o u  w alk ed  in  i t !  A . Y es, sir.

C R O S S  E X A M IN A T IO N  b y  M r. Cow ley.

Q. H ow  b ig  w as the s to n e ! A . I t  w as three 
fe e t  b y  fo u r  feet.

Q. D id  y o u  m easure i t !  A . Y es, sir.

Q. W h e n  d id  y ou  m easure i t !  A . A fte r  the 4 
the a cciden t.

Q. Y ou  lived at 277 Chestnut street! A. Yes, 
sir.

Q. Y ou  had  n o ticed  the stone b e fore? A . Y es, 

sir.

Q. H a d  that ga te  been used fro m  the tim e the
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10 stone w as p la ced  th e re ! A . Y es, sir.

Q. E v e r  s in ce  the w ork  w as b e g u n ! A . Y es, 
sir.

Q. U ntil the tim e stone f e l l !  A . Y es, sir.

Q. D id  y o u  com e th rou gh  the sm all g a te  or  
w h ich  ga te , the sm all ga te  o r  the la rge  g a t e !  A . 
T h e sm all gate . T he sm all g a te  that w as used all 

20 the tim e in  the fr o n t  o f  the house.

Q. Y o u  saw  the b o y  p a ss in g  the s to n e ! A . I 
saw  the b o y  p a ss in g  the stone.

Q. W h e re  had  he b e e n ! A . C om in g  to m eet 
me. In  the house.

Q. W h e re  w as he com in g  f r o m !  A . H e w as 
co m in g  fr o m  out o f  the house, co m in g  there to 

dO m eet me.

Q. W h ere  d id  he com e from , out o f  the house, 
com e ou t o f  the fr o n t  d o o r !  A . N o, sir, he w as 
com in g  out o f  the back  door.

Q. A n d  those prem ises con sist o f  tw o  lots  and 
a house on  one lot, is n ’ t th at r ig h t !  A . T h ere  is 
one lo t and then it  is one on  th is  side w ith  a house

40 ° n '

Q. A n d  then this b o y  w as com in g  fr o m  the 
s ide  o f  the va ca n t l o t !  A . l i e  w as co m in g  fr o m  
the side o f  the va ca n t lot.

> Q- T o  the gate, to  the sm all g a t e !  A . Yes, 
sir, to  the en tran ce  to  the gate.

Q. A n d  w as it a fte r  o r  b e fo re  y ou  g o t  inside 
o f  the g a te  or in side  o f  the y a rd  that the stone



2 3

fe ll?  A . J u st as I  w as com in g  in  the gate. 10

Q. W a s  the ga te  c losed  w hen  y o u  g o t  there?
A . Y es, sir.

Q. W a s  it  the op en in g  o f  the gate o r  the slam -
m in g o f  it  that cau sed  the stone to fa ll ? A . W ell,
I  w as ju st com in g  in, a fter  I  g o t  in.

O W a s  it  the open in g  o f  the gate? A . No,
20sir. ^

Q. W h a t?  A . T he shutting  o f  the gate.

Q. T h en  y o u  m ust have been  entirely  inside?
A . N o, I  w as n ot en tire ly  inside, because I  let it 
com e b ack  w ith  m y hand.

Q. H ow  cou ld  y o u  close  the gate i f  y ou  had not 
been  in s id e? A . I  w as inside and I  w as just 
co m in g  in . 1 jn st took  h o ld  o f  the gate and le t 30 
ga te  com e b ack  w ith  m y  hand.

Q. T h e b o y  w as runn ing to m eet y ou ? A .
Yes, sir.

Q. H ow  d o  v o u  k n ow  that ? 1L B ecause w hen

the th in g  fe ll he h o llered  fo r  mie.

Q. I t  fe ll r ig h t  on h im  d id  it? A . Y es, sir, it

fe ll r ig h t  on  him . 40

Q. A n d  it cov ered  his w hole bod y ? A . No,

sir, on ly  to the h ips.

Q. This boy’s father’s name is John  E arle? A .

J oh n  E arle , yes, sir.

Q. W h e re  d id  he live  at that tim e? A . H e 
liv ed  at B u rgess  P lace.

Q. N o. 187? A . N o. 187, yes, sir.
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10 Q. A n d  the b o y  liv e d  there w ith  h is  fa th e r !  
A . Y es, s ir ; w ell, y o n  k n ow , he used  to  com e dow n  
to  ou r house qu ite  o fte n ; he liv e d  there m ost o f 
the tim e.

Q. J u st to v is i t !  A . Y es, s ir ; he liv e d  dow n  
to  ou r house m ost o f  the tim e.

Q. B u t he w as l iv in g  then  w ith  h is fa th e r !  A . 
A t  the tim e o f  the a cc id en t he w as not, he w as 

20 d ow n  to our house.

Q. W h e n  d id  he com e to  y o u r  h o u s e ! A . H e 
cam e there I  th ink  it  w as in  the m o r n in g ; yes, sir, 
in  the m orn in g .

Q. In  the m orn in g  o f  that d a y !  A . In  the 
m orn in g  o f  that day , yes, sir.

Q. H e  w ent to sch oo l, d id n ’ t h e !  A . H e w as 
at ou r house, I  d o n ’ t k n ow  abou t that day, i f  he 
w en t to  sch oo l or  not.

Q. W h a t  tim e d id  y o u  g o  to w o r k !  A . E ig h t  
o ’c lo ck  in  the m orn in g .

Q. W h e re  d id  y o u  w o rk ?  A . D ow n  at P a ssa ic

Q. W h e re  abou ts in  P a s s a ic !  In  a ga ra ge .

Q. W h e re  is the g a r a g e ! A . R o g e r ’ s, 353 
M ain  avenue.

Q. W h a t  tim e d id  y o u  leave  y o u r  h o u se ! A . 
S om etim es h a lf p a st seven.

Q. W a s  the b o y  at y o u r  house b e fo re  y o u  l e f t !  
A . N o, sir.

Q. H e  d id  n ot com e there till a fte r  that. A  
N o, sir.
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Q. S o  that y ou  d id  n ot see the b oy  that day  10 
u n til y ou  cam e hom e that n igh t? A . I  d id  not 
see the b o y  th at d a y  until I  cam e hom e that n ight.

Q. T he b o y  does g o  to sch oo l, d o e sn ’t he? A .
Y e s , sir.

J O H N  D U E L , the P la in tiff, is p rod u ced  before  
th e  J u ry  in  response to the C ou rt ’s questions 
he states th at he is e igh t years old . The Court 
then d irects  that he be n ot sw orn. 20

D E . W I L L I A M  H . C A R R O L L , sw orn as a w it-
ness on  b eh a lf o f  the P la in tiff, testifies as fo llow s :

D IR E C T  E X A M IN A T IO N  b y  M r. L efferts.

Q. D o  y ou  rem em ber treating the little  boy  
h ere  at the G eneral H osp ita l?  A . Y es, sir.

Q. H ow  lo n g  w as he at the h osp ita l?  A . 30 
F ro m  the th ird  o f  June till the fou rth  o f July.

Q. W h a t w as the trouble, w hat w as his s ick -
ness ? A . T h ere  w as the fractu re  o f tw o bones o f 
the low er  lim b, and one fractu re  o f  the th igh  bone, 
the righ t.

Q. H a ve  y ou  exam ined  the righ t leg  o f  this b oy  
re cen tly ?  A . I  think about possib ly  three w eeks 
a g o .

Q. W h a t  d id  y o u  find the con d ition  o f his right 
le g  to  b e? A . T h e  low er lim b is perfect, tnd the 
h on e in  the th igh  or the th igh  bone there is a 
s lig h t  cu rvatu re  outw ard.

Q. D oes that m ake the r igh t leg  shorter than 
th e  le ft  le g ?  A . Y es, sir.

1
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10 Q. H o w  m uch  s h o r te r ! A . I f  I  rem em b er 
rig h tly , a bou t an inch.

Q. Is  that a perm an en t in ju r y !  A . Oh, that 
cu rve  is perm anent, yes, sir.

Q. A n d  h is  r ig h t  leg  w ill rem ain  an in ch  sh ort-
er than his le ft  leg  d u rin g  his l i f e !  A . Oh, th at 
m igh t g ro w  s ligh tly , bu t p ro b a b ly  n ot fu lly  an  
inch , it  m igh t len gth en  out som e .

20
M R . L E F F E R T S : I  w ou ld  lik e  to  show  the in -

ju r y  to  the ju ry .

T H E  C O U R T : Y es. I f  there is any p o in t abou t 
it. I  d o n ’t k n ow  that it  is im portan t.

T H E  W I T N E S S : I t  is s im p ly  a cu rvatu re .
(T h e  P la in t if f  is b ro u g h t b e fo re  the J u ry  an d  

his le g  is b ared .)
30

Q. N ow , i f  y o u  w ill ju st exp la in  this cu rva tu re  
to  the ju r y !  A . T h ere  is no exp la n ation  th at 
need  be m ade, th ey  can see it, there is the cu rv a -
ture.

Q. Y o u  n ow  p la ce  y o u r  h and on the bone, w h a t 
do  y o u  ca ll that bon e !  A . T h at is the fem u r, the 
th igh  hone.

40 T H E  C O U R T : J u st above  the k n e e !

T H E  W I T N E S S : Ju st above  the knee. T h e 
low er th ird .

C R O S S  E X A M IN A T IO N  b y  M r. C ow ley.

Q. Y o u  say  th is b o y  w as there fr o m  the th ird  
o f  June to the fo u r th  o f  J u ly !  A . Y es, sir.
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Q. When did yon first see him; on the third of 
June? A. On the morning of the fourth.

Q. What was the condition that you found
there in regard to the----- ? A. I found the three
fractures, that is, both bones of the lower limb and 
one on the upper limb, and of course the swelling 
that would take place after a fracture.

Q. Did you find any bruised condition of the 
flesh? A. No, I did not.

Q. You did not find that? A. No, sir.

Q. And you say the boy stayed there until the 
fourth of July? A. Yes, sir.

Q. Was he discharged by you or was he taken 
away by his parents? A. If I remember rightly, 
and I think I am right, that my orders to the 
house man was then I found that there was a 
curvature in the upper bone, that when the par-
ents or relatives found the child that he was to ask 
consent for to allow me to. break that portion of 
the bone over again and straignten it, and that, of 
course, if they did not allow it, the child would 
have to be taken out and a release signed. That 
is my recollection.

Q. Did you speak to the parents themselves? 
A. No, I did not.

Q. If that treatment had been accorded the 
child—

MR. SCOTT: I object, we cannot count on the 
possibilities or the probabilities.

THE COURT: No; all they have got to do is 
to exercise reasonable medical skill and we cannot

10
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10 say because the parents did not consent to that 
that that was improper.

Q. Could that curvature have been prevented 
at that time by reasonable medical skill!

MR. SCOTT: Objected to.

THE COURT: I will allow the witness to state 
his best judgment.

20
THE WITNESS: If you will allow me to finish 

what I was going to say; when I went to the hos-
pital on the morning of the fifth I found that the 
child had been taken away. That was the last I 
saw of it. Now, the other question.

THE COURT: Would such treatment as you 
have suggested, probably have prevented the cur-
vature ?

30
THE WITNESS: It would in my judgment, 

yes, sir.

THE COURT: That is the best you can say 
about it, is it ?

THE WITNESS: Yes,sir.

. THE COURT: Medical science is not exact, of40 ®course l

THE WITNESS: No, sir.

Q. What would have been the treatment, you 
say, the bone broken over? A. The bone would 
have been broken over and straightened out, prob-
ably I would have to break it what they call par-
tially though, not entirely, the courve would have 
been forced down into a straight position by frac-
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turing the bone on one side and then making it 10 
straight.

Q. Yon have heard the testimony here that this 
boy’s leg was broken by the falling of a heavy 
stone upon him, a heavy stone, four feet by three 
feet, did you find any condition of the body that 
indicated that the break occurred in that way?

MR. SCOTT: Objected to.
Objection sustained; Defendant excepts. 20
Q. If a stone such as has ben mentioned here 

had fallen on the boy would it not have bruised the 
flesh?

MR. SCOTT: Objected to.

Objection sustained: Defendant excepts.

REDIRECT EXAMINATION by Mr. Scott
30

Q. You attended him the next day you say? A.
No, he was not there the next day.

Q. When did you first see him? A. You mean 
when the child came in ?

Q. Yes? A. He came in, if I remember right-
ly, between five and six o ’clock on the third and 
I saw him on the morning of the fourth, that is my 
recollection.

Q. When did you set his limb? A. His limb 
was not put up permanently, in a permanent po-
sition until about three days afterward. We never 
do.

Q. You attended the boy? A. Oh, yes.

Q. And you did whatever was necessary when-
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10 ever you first saw him? A. The next morning' 
after the accident, yes, sir.

Q. And when at the end of three days what 
did you do? A. He was put up in a permanent 
dressing then.

Q. His bones were set? A. Put up in a per-
manent dressing.

20 Q. By you? A. Yes, and I could not tell, of 
course, the result of that permanent dressing until 
everything was taken down.

Q. You set the leg? A. Yes, sir.

Q. And you set the fracture in the thigh, in 
the femur, as you call it, the big one above the 
knee? A. Yes, sir.

30 Q. And the result of that setting was the cur-
vature of the bone was it not? A. No, sir.

Q. That is the way it is now? A. Yes, sir.

Q. No other doctor set the leg? A. No, but ; 
you will allow me, I set that limb to the best of 
my knowledge and belief straight and put it in 
permanent extension in the cast, and it is im- 
possible to tell what was the result of that, what 
the result is going to be until you take it down.

Q. You are giving an explanation? A. I cer-
tainly am. I could not tell whether it was straight 
or not.

Q. And the result was, wasn’t it, a curvature! 
A. But not until I took it down.

Q. When did you notice the curvature for the



31

first time?

THE COURT: The object of redirect examina-
tion is that many matters in the cross examination 
which are not clear nray be made clear. What is 
the object of this?

MR. SCOTT: The object seems to be quite plain.

THE COURT: It is not to me.

MR. SCOTT: He has been permitted to state 
to the Jury that if the curvature had been broken 
and set again the leg could have been straightened 
out and the jury might draw the inference from 
that that if the doctor had had his own way and 
the parents had consented there would not have 
been this curvature and perhaps not this short-
ening ; now, I am showing that the curvature is the 
result of his own work.

THE COURT: He has said that from the very 
beginning; he has said that he had entire charge 
of the case and there was a curvature, it was im-
possible for him to tell but in his judgment if he 
had been allowed to rebreak it it might have been 
different.

BY MR. SCOTT:

Q. When did you first notice the curvature? 
A. When the limb was taken down on July third.

Q. Not until that time? A. No, you could 
not; you could not tell.

Q. You say that was noticeable the third of 
July, the day he left? A. No, sir.

Q. The day before? A. Yes, the day before.
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10 Q. Yon did not have any conference with the 
parents yourself at all? A. No, I said that be-
fore; I did not see them, I never saw them from 
the time the child went in till he went out.

Q. What attendance did you give the child 
after setting the limb on the third day? A. The 
regular service every day by watching the limb, 
to the best of my knowledge it was in the condi-
tion it should be .

20
Q. And you did watch it? A. Yes, sir.

Q. Everyday? A. Yes, sir.

Q. Up to the third of July? A. Every day 
I made my rounds.

ANNIE DUEL, sworn as a witness on behalf of 
the Plaintiff, testifies as follows:

30 .
DIRECT EXAMINATION by Mr. Scott.

Q. You are the mother of this child? A. Iam.

Q. At this time in June, 1912, where did you 
live, in Passaic? A. On Burgess Place, 187 Bur-
gess Place.

Q. Is that near No. 277 Chestnut street? A. 
That is about three streets down, three blocks 
down.

Q. Your child, this boy that was hurt, on the 
day of June third, was visiting his grandmother, 
was he not? A. Yes, sir.

Q. What was his habit in that respect? 

MR. COWLEY: Objected to as immaterial.
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Object overruled; Defendant excepts.

A. He was more at his grandmother’s than he 
was at home.

MR. COWLEY: I object to that and move that 
it be stricken out.

Motion denied; Defendant excepts.

Q. When did yon first learn of the accident? 
A. Well, my brother came up on a bicycle and he 
told me that the little fellow was hurt.

Q. Then you went down as a result of his talk-
ing to you? A. Yes, sir.

Q. How soon after the accident did you see 
the boy? A. Well, the doctor had not got there 
yet, I could not tell you just exactly, it might have 
been about a few minutes, it could not be any more 
than that for I ran right down there.

Q. Where was he ? A. In bed.

Q. Did you know what was his condition? A. 
I  did not know then for the doctor had not been 
there yet, his leg was all swollen, that is all I 
know, for I was so excited, I was watching for the 
doctor.

Q. The doctor came soon after that? A. Yes, 
sir.

Q. You found out what had happened to him? 
A. Yes, sir, he said there was three breaks in the 
leg.

Q. And he was taken to the hospital? A. Yes, 
.sir.
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10 Q. What hôpital was he taken to! A. He 
was taken to the General Hospital.

Q. How long did he remain there! A. He 
went there on the third of June and came home 
after the fourth of July, shortly after, just how 
,soon I don’t know.

Q. You visited him at the hospital during that 
period! A. Every day.

20
Q. Do yon know whether he suffered to any 

degree or not! A. Well, the nurse says he suf-
fered something terrible.

MR. COWLEY: I object to that and move to 
strike it out.

Motion granted.

30 Q. What did you see yourself ! A. I could see 
by the way he cried and the way he greeted me 
every day when I came there.

Q. Since that time, after he came home, was he 
put in bed! A. Yes, sir, for eight long weeks be-
fore we could put crutches on him.

Q. Do you mean eight weeks from the time of
4Q the accident! A. No, after we took him from 

the hospital.

Q. Eight weeks after the fourth of July! A. 
Yes, sir.

Q. Then he used crutches, did he! A. Yes, 
sir.

Q. For how long a time! A. I could not tell 
you. For a long while after, anywhere from six
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to eight weeks, yes, eight weeks more anyway.

Q. Was he out of school all that time? A. He 
wa,s out of school all that time.

Q. Living with you at your home? A. Yes, 
sir.

Q. Did he receive any doctor’s attention after 
the fourth of July? A. No, sir. I got orders from 
Dr. Joyce to rub him well, keep him well rubbed 
with turpentine and sweet oil and paint him with 
iodine.

Q. You don’t know anything about how this 
accident occurred. A. No, sir, I was not there at 
that time.

CROSS EXAMINATION by Mr. Cowley.

, Q. Was not your boy going to school on the 
third day of June, 1912? A. He was.

Q. He went to school that day? A. No, he 
went to his grandmother’s, he mostly always went 
to his grandmother’s in the morning.

Q. He was at your house the night before? 
A. Yes, sir.

Q. On Sunday? A. Yes, sir.

Q. And he went to his grandmother’s you say 
that morning? A. Yes, sir.

Q. How do you know? A. Well, I know I 
sent him in the morning.

Q. You don’t know whether he went or not? 
A. No, I could not say he did.
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10 Q. He went to school, did he? A. Yes, sir.

Q. What school? A. Number seven school.

Q. Is not number seven school between your 
and your mother’s? A. Yes, sir.

Q. And he would leave your house and go 
down to his grandmother’s and then come back 
to the school? A. He often done it when it was 

20 nice weather.

Q. What time did he leave your house that 
morning, do you know? A. About eight o ’clock.

Q. What time did school begin? A. Nine 
o ’clock.

Q. Didn’t he go direct from your house to 
school? A. Not as I know of, I sent him to his 

30 grandmother’s.

Q. What did you send him1 to his grandmoth 
er’s for?

MR. SCOTT: Objected to as immaterial.
Q. He was visiting his grandmother’s on that 

day? A. Yes, sir .

PLAINTIFF RESTS.40
MR. COWLEY: I ask for a nonsuit; the bill of 

complaint says, although I suppose it is subject to 
amendment, the bill of complaint says that the 
injury occurred in this boy’s father’s yard.

THE COURT: I will permit an amendment to 
fit the proof.

MR. SCOTT: Yes, I ask for an amendment t->
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make it read that it was the grandmother’s yard.

THE COURT: Any amendment may be made 
that will make the pleadings conform to the proof 
as it is now presented.

MR. COWLEY: If, under the facts as proved 
here in this case the Mansfield Plumbing Com-
pany, a contracting plumber, was engaged to do 
a job there to connect the house with the sewer 
in front of the house, I think it may be said that 
the Mansfield Plumbing Company was an inde-
pendent contractor.

MR. SCOTT: I don’t know anything about that. 
Your pleading says that the Mansfield Plumbing 
Company was doing the work there just as we al-
lege.

MR. COWLEY: Yes, and it had charge of that 
portion of the premises where the work was being 
done, and I should say that it owed no duty to 
anybody who was not either on the premises by 
the invitation of the Mansfield Plumbing Company 
or to some person who was rightfully on the prem-
ises and not there merely as a visitor. This is a 
case where the child was merely a licensee, and if 
that child went there for the purpose of visiting 
the occupant of the premises, merely as a visitor to 
the occupant of the premises, the Mansfield Plumb-
ing Company owed no duty to that child greater 
than to refrain from wilful or malicious negli-
gence or wilful injury. The Mansfield Plumbing- 
Company would owe no greater duty to that child 
than the owner of the premises would owe to it 
unless the child was there upon invitation from 
the Mansfield Plumbing Company

There is nothing in this case which shows—in 
fact the statements are that the accident occurred
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10 at a time of the day when neither the Mansfield 
Plumbing Company nor any of its representatives 
were there, that is, between five and six o ’clock 
on that day. Now, if that child came on those 
premises merely as a visitor, there was no duty 
upon the owner of the premises to keep them safe 
or free from any danger, and therefore there is 
no duty upon the Mansfield Plumbing Company 
who is an independent contractor performing cer- 
tain work there that would put upon it greater 
liability than would be put upon the owner of the 
premises .

I also have a case here which indicates that 
there is no duty different required in the case of 
an infant than in the case of an adult.

An independent contractor’s liability cannot be 
extended except by some act of his own.

30 THE COURT; He had to do his work in ae- 
cordance with the recognized and known uses 
of that property and the known uses of that prop-
erty, as I understand was to come and go at the 
pleasure and necessity and convenience of these 
people who occupied the premises and the con-
tractor was bound to use those premises in the 
same way and refrain from acts that would injure 
those persons, and in that respect it was his duty 

40 to do more than to refrain from acts that are wil-
fully injurious.

As I view it it is a question of fact for the jury.

MR. COWLEY: I also ask for a nonsuit on the 
ground that there is no negligence shown on the 
part of the defendant.

THE COURT: It is a question of fact for the 
Jury.
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Motion denied; Defendant excepts.

ROBERT J. CULLEN, sworn as a witness on 
behalf of the Defendant, testifies as follows:

DIRECT EXAMINATION by Mr. Cowley.

Q. Yon are the manager of the Mansfield 
Plumbing Company? A. Yes, sir.

Q. Do you know Mrs. Earle? A. Yes, sir.

Q. Did you do any work on her premises in 
June, 1912 ? A. In May and June, yes, sir.

Q. What did you do? A. Why, I connected 
the sewer for her and put in some plumbing wor^ 
in the house, No. 277 Chestnut street.

Q. Do you know of an accident occurring the ’•} 
on June third? A. Why, I knew of it on the 
fourth, I went up there between ten and eleven and 
Mrs. Earle told me about it.

Q. When was the last time you visited these 
premises before the accident occurred? A. On 
June first.

Q. What day was that? A. On a Saturday.

Q. What was the condition of the premises 
then? A. Why, the premises was in good condi-
tion, because I stayed there after my men, they 
finished up the excavating or the back filling and 
I stayed there after my men and seen that they 
left the place in good order before I left it.

Q. You say in good order, what was the con-
dition of the premises when you left it?

10

20

30

40
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10 THE COURT : The only thing that is complain-
ed of is this stone.

Q. What was the condition of that stone? A. 
The stone stood against the fence in an upright 
position and it stood, well, just as we left any 
other ordinary stone, about a foot away from the 
bottom of the fence.

Q. The stone leaned against the fence? A. 
20 The stone leaned against the fence.

Q. And the base of the stone was how far 
away from the base of the fence? A. About a 
foot, I should say.

Q. How long have you been doing this work? 
A. How long?

Q. Yes, How long have yon been working as 
30 a plumber? A. I have been in business fourteen 

or fifteen years.

Q. You have removed stones and did work of 
this kind before? A. Oh, yes, several hundred.

Q. Wa,s that stone in a safe position at that 
time?

MR. SCOTT: Objected to as calling for a con-
clusion.

Objection sustained; Defendant excepts.

Q. Was it customary to place stones of that 
sort in that position?

MR. SCOTT: Objected to.

Objection ¡sustained; Defendant excepts.
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MR. COWLEY: I want to show that there was 10 
nothing negligent in reference to the placing of 
that stone in that position.

MR. SCOTT: I have no doubt you do, but I 
think the Court will oblige yon to show it by legal 
evidence. The cases all hold that you cannot 
justify negligence by custom.

MR. COWLEY: I suppose then your Honor’s 
ruling is that it is left to the jury to determine 20 
whether the stone was left in a dangerous position 
or not when it was left as he said he left it?

THE COURT: Yes. Let the jury get the facts 
and they will tell whether it was dangerous or not.

Q. What was the condition of the fence! A.
The fence was in good condition.

OQ
Q. Good, firm condition! A. Yes, sir.

Q. You have heard it testified to that the stone 
fell inward inside to the fence and not on the dirt ?
A. Yes, ,sir.

Q. In order for it to fall that way how far 
would the top of that stone have to be taken from 
the fence?

40
MR. SCOTT: Objected to.

Objection sustained: Defendant excepts.

Q. What was the condition of that walk which 
it was testified the boy was coming up? I show 
you a photograph showing some dirt there, that 
was thrown across the walk, was that condition 
there at the time on Saturday night that you last 
saw the place? A. That stone was lying flat, 1
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10  w a s  le f t  ly in g  u p  a g a in s t  th e  fe n c e  a n d  t h a t  p i le  
o f  d ir t  w a s  a c r o s s  th e  w a lk .

M R . C O W L E Y :  I  o f fe r  th is  p h o to g r a p h  in  e v i -

d en ce .

A D M I T T E D  A N D  M A R K E D  “ D e fe n d a n t 's  E x -

h ib it  D l ”  o f  th is  d a te .

Q. I n  o r d e r  to  g e t  f r o m  th e  s m a ll  g a te  in  th e  
20 f r o n t  o f  th e  h o u se  to  th e  s id e  o f  th e  h o u se , w a s  i t  

n e c e s s a r y  to  c lim b  o v e r  t h a t  d i r t !  A .  Y e s ,  s i r .

Q. T h a t  p a s s a g e w a y  w a s  o b st ru c te d  in  t h a t  
w a y ,  w a s  i t !  A .  W it h  th e  d ir t  f r o m  th e  e x c a v a -

tio n .

Q. T h a t  w a s  th ro w n  a l l  a c ro s s  th a t  p a t h w a y ?  

A .  Y e s ,  s ir .

30  Q. Y o n  h a v e  h e a r d  T h o m a s  E a r le  t e s t i f y  t h a t  
h e  e n te re d  th e  s m a ll  g a te  'an d  th a t  th is  b o y  c a m e  
w h ile  h e  w a s  e n te r in g  th e  s m a ll  g a te , th is  s m a ll  
b o y  w a s  a p p r o a c h in g  h im  fr o m  th e  s id e  o f  th e  v a -
c a n t  lo t, y o u  h e a r d  h im 't e s t i fy  to  th a t , d id n ’ t  y o n !  
A .  H e  w o u ld  h a v e  to  com e o v e r  th e  p ile  o f  d ir t  

to  g e t  to  it .

Q. Y o u  h e a r d  h im  t e s t i f y  to  t h a t ,d id n ’t y o u ?

40 A .  Y e s ,  s ir .

Q. F o r  t h a t  b o y  to  com e fr o m  th e  s id e  o f  t h e  
h o u se  o r w h e re  th e  v a c a n t  lo t  w a s  to  th is  sm a ll  
g a te  in  th e  f r o n t  o f  th e  h u se , w h a t  s id e  o f  th e  b o y  
w o u ld  be  t o w a r d  th e  h o u se  a n d  w h a t  s id e  o f  th e  
b o y  w o u ld  be  to w a r d  th e  fe n c e  !

M R . S C O T T : O b je c te d  to  b e c a u se  i t  is  n o t i n -

te ll ig ib le .
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T H E  C O U R T : I f  th e  w itn e s s  u n d e rsta n d s  th e 10  
q u e s t io n  h e  m a y  a n s w e r  it .

A .  W h y , h is  r ig h t  s id e  w o u ld  be  to w a rd s  the

h o u se .

Q. A n d  h is  le f t  s id e  to w a rd s  th e  fe n c e ?  A .
A n d  h is  le f t  s id e  to w a rd s  th e  fe n c e  .

Q. W h a t  w a s  th e  size  o f th a t  sto n e ?  A . T h e  
e x a c t  s ize  o f  th e  s to n e  w a s  t h ir t y  in ch e s  b y  fo r ty -  

e ig h t  in c h e s .

Q. A n d  a b o u t w h a t  w a s  th e  w e ig h t  o f the 
s to n e ?  A .  W e ll, I  co u ld  not. te ll e x a c t ly , b u t 
a b o u t  th re e  h u n d re d  p o u n d s, I  sh o u ld  sa y .

Q. Y o u  h a v e  h e a rd  M rs . E a r le  t e s t i fy  th a t  ju s t  
a f t e r  th e  w o r k  b e g a n  sh e to ld  y o u  th a t  th a t  stone 
w a s  in  a  d a n g e ro u s  p o s it io n , is  th a t  so? A . N o, 
s i r ,  M rs . E a r le  n e v e r  s a id  to m e a  w o rd  th a t  i t  w a s  
in  a  d a n g e ro u s  p o s it io n  or a n y  w o rd  ab o u t d a n g e r .

C R O S S  E X A M I N A T I O N  b y  M r. S c o tt .

Q. Y o u  s a y  th a t  y o u  sa w  th is  sto n e le a n in g  up 
a g a in s t  th e  fa n c e  oh S a t u r d a y ,  Ju n e  firs t , tw o  d a y s  
b e fo r e  th e  a c c id e n t?  A . Y e s ,  s ir .

Q. A n d  y o u  s a y  th a t  th e  bo tto m  o f it  w a s  ab o u t 
a  fo o t  a w a y  fr o m  th e  fe n c e ?  A . I  sh o u ld  ju d g e  40 
a b o u t  a  fo o t , y e s , s ir .

Q. H o w  do y o u  k n o w ?  A . I  w a s  th e re  an d  

s e e n  it .

Q. D id  y o u  o b se rv e  i t  p a r t ic u la r ly ?  A . W h y ,

I  w a s  th e re  w ith  m y  m en.

Q. Y o u  w e re  n o t o b se rv in g  th a t  p a r t ic u la r ly ,  
w e r e  y o u ?  A . I  la id  som e p la n k in g  in  p la c e  o f
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10  th is  sto n e  t h a t  w a s  ou t fo r  th e  e x c a v a t io n  th a t  w e  
le f t  o p en , t h a t  is  h o w  m u c h  I  o b se rv e d  it .

Q. Y o u  d id  n o t m a k e  a n y  m e a su re m e n t  a t  a l l ,  
y o u  ju s t  g la n c e d  a t  i t ,  w a s  t h a t  i t ?  A .  I  ju s t  
g la n c e d  a t  it ,  y e s , s i r .

Q. H e r e  is  a  p ic tu r e  t a k e n  th e  n e x t  d a y , do  y o u  
see  h o w  th e  b o tto m  o f  th e  s to n e  is  th e re ?  A .  I t  
n a t u r a l ly  w o u ld  be.

20
Q. W h y ?  A .  I f  a  s to n e  f a l l s  a n d  y o u  l i f t  i t  

o f f  a  p e rso n , i f  i t  is  s u p p o se d  to  f a l l  o u t, i t  w o u ld  
g o  b a c k  a t  th e  b o tto m .

Q. Y o u  th in k  t h a t  i s  h o w  t h a t  w a s  c a u s e d ?  A .  
I f  th is  sto n e  is  r ig h t  u p  a g a in s t  th e  fe n c e  th ere* 
y e s .

Q. Y o u  s a y  t h a t  M rs . E a r l e  d id  n o t  s p e a k  to  
30  y o u  a b o u t  th is  s to n e ?  A .  N o , s ir .

Q. T h e  s to n e  h a d  b e en  u p  a g a in s t  th a t  fe n c e  
f o r  h o w  lo n g ?  A .  F r o m  th e  tw e n tv -e ig h th  ol  
M a y .

Q. I t  w a s  p a r t  o f  th e  f la g g in g  in s id e  o f  th e  
fe n c e  th a t  y o u  h a d  to  t a k e  u p  in  o rd e r  to  m a k e  
th e  e x c a v a t io n ?  A .  Y e s ,  s ir .

Q. A n d  y o u r  m a n  p u t  i t  u p  a g a in s t  th e  f a c e t  
A .  Y e s ,  s i r .

Q. A n d  M rs . E a r l e  n e v e r  s a id  a  w o rd  to  y o u  
a b o u t  i t ?  A .  N o , s ir .

Q. S h e  s p o k e  to  y o u  th e  n e x t  d a y  a b o u t  th e  
a c c id e n t , d id n ’ t s h e ?  A .  I  w e n t  th e re  th e  n e x t  
d a y  n o t k n o w in g  a n y th in g  a b o u t  th e  a c c id e n t  a n d  
M rs . E a r l e  to ld  m e a b o u t  it .
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Q. A n d  to ld  y o n  h o w  i t  h a p p e n e d ?  A . S h e  10  
to ld  m e th e  f la g  f e l l  on th e  b o y .

Q. A n d  d id  sh e  te ll  y o u  w h a t  f la g ?  A . T h e re  
w a s  o n ly  one f la g  th e re .

Q. T h a t  w a s  th e  o n ly  one a g a in s t  th e  fe n c e ?
A .  Y e s ,  s ir .

Q. A n d  y o u  s a id  y o u  w e re  s o r ry , d id  y o n  n o t?
20

M R . C O W L E Y : I  o b je c t  to  th a t  a n d  m o ve  to 

s t r ik e  i t  out.

M o tio n  g ra n te d .

Q. W h a t  d id  y o u  s a y  to h e r  w h en  she sp o k e  to  

y o u  a b o u t  th e  a c c id e n t?

M R . C O W L E Y :  O b je cte d  to. 30

O b je c t io n  o v e r r u le d ; D e fe n d a n t  e x c e p ts .

A .  I  s a id  I  w a s  s o r r y  i t  h a p p en ed .

Q. T h a t  f la g  y o u  s a y  w a s  t h ir ty  in ch es b y  fo r -
ty - e ig h t  in c h e s , h o w  th ic k  w a s  i t ?  A . A b o u t  tw o 
in c h e s  o r  tw o  a n d  a  h a lf  in ch es  in  som e p a r ts  o f it .

D E F E N D A N T  R E S T S .  40

T e st im o n y  c lo sed .

M R . C O W L E Y : T h e  D e fe n d a n t  m o ves fo r  th e 
d ire c t io n  o f  a  v e r d ic t  in  it s  f a v o r  on th e g ro u n d  
th a t  th e  e v id e n c e  sh o w s  th a t  th e  p la in t i f f  w a s  a 
lic e n se e  a n d  th a t  d e fe n d a n t  w a s  an  in d ep en d en t 
c o n tr a c to r  a n d  o w ed  no d u ty  to  the p la in t i f f  e x -
c e p t  to a b s ta in  fro m  w ilfu l  in ju r y .
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1 0  M o tio n  d e n ie d ; D e fe n d a n t  e x c e p ts .

(M r . C o w le y  th e n  su m s u p  f o r  th e  D e fe n d a n t .)

T H E  C O U R T  T H E N  T O O K  A  R E C E S S  U N T I L  
T W O  O ’ C L O C K  T H I S  D A Y .

A F T E R  R E C E S S :

T h e  t r ia l  w a s  re su m e d  p u r s u a n t  to a d jo u rn m e n t.
20

(M r . S c o t t  su m s u p  fo r  th e  P la in t i f f . )

T h e  C o u r t  th e n  c h a r g e d  th e  J u r y  a s  fo l lo w s :

T H E  C O U R T : G e n tle m e n  o f  th e  J u r y ,  th e  te s -
t im o n y  in  th is  c a se  sh o w s  th a t  th e  P la in t i f f ,  J o h n  
D u e l, on  M o n d a y , J u n e  t h ir d , 1 9 1 2 ,  w h ile  v is i t in g  
h is  g ra n d m o th e r  on  h e r  p re m is e s , N o  2 7 7  C h e st-  
n u t  s t re e t , in  th e  C it y  o f  P a s s a ic ,  w a s  in ju r e d  b y  

°  a  s to n e  f a l l in g  u p o n  h im .

T h e  te s t im o n y  fu r t h e r  s h o w s  t h a t  th is  s to n e  o r 
f la g  w a s  t h i r t y  in c h e s  b y  fo r t y - e ig h t  in c h e s  in  
w id t h  a n d  le n g th  a n d  a b o u t  tw o  a n d  a  h a l f  in c h e s  
t h ic k  a n d  w e ig h e d  a b o u t  th re e  h u n d re d  p o u n d s . 
T h a t  i t  w a s  a  f la g  in s id e  o f  th e  fe n c e  lin e  o f  th e  
p r e m is e s , a n d  th e  te s t im o n y  fu r t h e r  s h o w s  th a t  it  
w a s  t a k e n  u p  b y  th e  d e fe n d a n t , th e  M a n sfie ic , 

40 P lu m b in g  C o m p a n y , w h o  h a d  b e en  e m p lo y e d  b y  
th e  o w n e r  o f  th e  p re m is e s , to  m a k e  a  c o n n e c tio n  
b e tw e e n  th e  s e w e r  a n d  th e  h o u se ; a n d  th e  t e s t i -
m o n y  a ls o  s h o w s  th a t  th e  s to n e  w a s  t a k e n  u p  a n d  
p la c e d  a g a in s t  a  p o s t  o f  th e  fe n c e  on  th e  in s id e  a n d  

. t h a t  a s  th e  b o y ’ s u n c le , T h o m a s  E a r le  w a s  c o m in g  
in to  th e  y a r d ,  o p e n e d  th e  g a te , a n d  a s  h e  w a s  s h u t -
t in g  th e  g a te , h e  c a u se d  th e  s to n e  to  f a l l ,  a s  ne 
s a y s ,  .s h u tt in g  th e  g a te  c a u se d  th e  f a l l ,  a n d  h e a l -
lo w e d  th e  g a te  to  com e b a c k  w ith  h is  h a n d , a n d  
a t  th a t  t im e  th e  b o y  w a s  p a s s in g  b y  th e  s to n e  a n d
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i t  fe l l ,  c a u s in g  th e  in ju r y  o f w h ic h  he co m p la in s .
A t  th e  t im e  o f  th e  in ju r y  th e  b o y  w a s  a b o u t s ix  

y e a r s  o ld , a n d  th e  d o c to r  s a y s  th a t  he h a d  a  f r a c -
tu r e  o f  th e  tw o  b o n e s o f  th e  lo w e r  lim b  a n d  one o f 
th e  th ig h  b o n e o f  th e  r ig h t  le g , a n d  th a t  he w a s  in  
th e  h o sp ita l  e ig h t  w e e k s , a n d  th en  he w a s  hom e 
in  b e d  fo r  fo u r  w e e k s  m o re , a n d  th en  fo r  e ig h t  
w e e k s  m o re  h e w a s  on c ru tc h e s , a n d  th a t  th e  bone 
h a d  k n it te d , a n d  th a t  th e  in ju r y  h a s  le ft  a  s lig h t  
c u r v a tu r e  o f  th e  th ig h  o u tw a rd  w h ic h  th e d o cto r 
se e m s  to  th in k  m a y  be p e rm a n e n t.

T h e  p ro b le m  fo r  so lu tio n  is , is  th is  d e fe n d a n t  
C o m p a n y  l ia b le  u n d e r  th e  fa c t s  an d  th e la w  to  
re sp o n d  to th is  b o y  f o r  d a m a g e s  a n d  to co m p en -
s a te  h im  fo r  th e  in ju r y  he h a s  s u ffe r e d ?

N o w , th e  e le m e n ta ry  p r in c ip le  to be a p p lie d  b y  
ju r ie s  in  th e se  c a se s  is  th is , th a t  th e  b u rd e n  o f  
p r o o f  is  u p o n  th e  p la in t i f f  to  s a t is fy  y o u  b y  a  f a i r  
p re p o n d e ra n c e  o f  th e  e v id e n c e  th a t  th e  d e fe n d a n t  
w a s  g u i l t y  o f  th e  c a u se  o f  th e  in ju r y ,  a n d  th a t  i t  
w a s  c a u se d  b y  som e n e g lig e n t  a c t  on it s  p a r t .

S o  y o u  see  th e  p ro b le m  th a t  is  b e fo re  y o u  to  
s o lv e  is , w h e th e r  th e  e v id e n c e  'as p ro d u c e d  s a t is -
fie s  y o u  t h a t  th is  in ju r y  to  th e  b o y  w a s  cau sed  b y  
so m e n e g l ig e n t  a c t  o f  th is  d e fe n d a n t  co m p an y .

I t  is  y o u r  p ro v in c e  to f in d  th e fa c t s  a n d  th en  to  
a p p ly  th e se  f a c t s  to  th e  le g a l  p r in c ip le s  b e fo re  
y o u  c a n  m a k e  th a t  a p p lic a t io n , y o u  m u st k n o w  
w h a t  th e  le g a l  d u ty  o f  th is  d e fe n d a n t  c o m p a n y  
w a s  to w a r d  th is  p la in t if f ,  a n d  it  becom es th e  d u ty  
o f  th e  C o u r t  to  g iv e  y o u  th a t  ru le  o f  la w  to be a p -
p lie d  to  th e  f a c t s  w h e n  y o u  f in d  them .

O f c o u rse , i f  y o u  fin d  th a t  th is  d e fe n d a n t  com -
p a n y  d id  no n e g lig e n t  a c t  c a u s in g  th e  in ju r y , y o u r  
v e r d ic t  th en  sh o u ld  be fo r  th e  d e fe n d a n t  . I f  y o u

10
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40



48

10  fin d  th a t  i t  d id , th e n  y o u  a p p ly  th is  ru le , a s  e x -
p r e s s e d  b y  th e  C o u r t  o f  A p p e a ls  o f  th is  S ta te ,  
w h ic h  i s  la id  d o w n  a s  th e  la w  o f  th e  S t a t e  fo r  th e  
g u id a n c e  o f  th e  c it iz e n s  o f  th e  S t a t e  a n d  to  be 
'a p p lie d  b y  th e  t r ia l  C o u r ts  in  th e  t r ia l  o f  c a se s  a n d  
f o r  a  j u r y ’ s g u id a n c e . S a id  th e  C o u r t  o f  A p p e a ls :

“ T h a t  th e  o w n e r  o r  o c c u p ie r— a n d  fo r  th e  p u r -
p o se s  o f  th is  c a s e  th e  d e fe n d a n t  h e re  th e  M a n s fie ld  
P lu m b in g  C o m p a n y , w a s  th e  o c c u p ie r  o f  th e se  

20 p re m is e s  w h e re  th e  in ju r y  o c c u rre d — t h a t  th e  o w n  
e r  o r  o c c u p ie r  o f  la n d s  w h o  b y  in v it a t io n  e x p r e s s -
e d  o r  im p lie d , in d u c e s  p e rs o n s  to  com e u p o n  th e  
p re m is e s  f o r  a n y  p u rp o s e , i s  u n d e r  a  d u ty  to  e x -
e r c is e  o r d in a r y  o a re  to  r e n d e r  th e  p re m is e s  r e a -
s o n a b ly  s a fe  f o r  su c h  p u rp o s e s , o r, a t  le a s t , to  a b -
s ta in  f r o m  a n y  a c t  t h a t  w i l l  m a k e  th e  e n t r y  u p o n  
o r  u se  o f  th e  p re m is e s  d a n g e ro u s . ’ ’

I f  y o u  fin d  th e  e v id e n c e  d o e s  n o t s a t i s f y  y o u r  
3 0  m in d s th a t  th is  d e fe n d a n t  C o m p a n y  re n d e re d  

th e se  p re m is e s  u n s a fe  b y  th e  la c k  o f  o r d in a r y  c a re  
in  th e  p la c e  in  w h ic h  i t  p u t  t h a t  sto n e , th e n , o f  
c o u rse , y o u r  v e r d ic t  sh o u ld  be  fo r  th e  d e fe n d a n t . 
I f ,  on th e  o th e r  h a n d , y o u  fin d  t h a t  th is  d e fe n d a n t  
C o m p a n y , u n d e r  t h a t  ru le  t h a t  i s  g iv e n  to  y o u , 
f a i le d  to  e x e r c is e  o r d in a r y  c a re , 'and th e  f a i lu r e  
o f  th a t  c a re , th e  th in g  th a t  it  d id , w a s  th e  p r o x i -
m a te  c a u se  o f  th is  in ju r y ,  th e  f a l l in g  o f  th e  sto n e , 

40 th e n  y o u  m a y  r e n d e r  a  v e r d ic t  in  f a v o r  o f  th e  
p la in t i f f ,  a n d , in  c a se  y o u  do, y o u  w i l l  r e n d e r  su c h  
v e r d ic t  a s  w i l l  c o m p e n sa te  h im  f o r  h is  i n ju r y ;  
a n d , in  m a k in g  u p  t h a t  v e r d ic t  y o u  o u g h t  to  ta k e  
in to  c o n s id e ra t io n  th e  p a in  t h a t  h e  s u f fe r e d , h is  
d is a b i l i t y  in  th e  p a s t  a n d  th e  p r o b a b ly  d is a b i l i t y  
a n d  d is c o m fo r t  to  w h ic h  h e  w i l l  b e  s u b je c t  in  th e  
fu tu r e . T h e  la w  d o e s n o t p e r m it  y o u  to  m a k e  
g u e s s e s  a s  to  th e  fu t u r e  b u t  r e q u ir e s  y o u  to  lo o k  at 
w h a t  is  p ro b a b le  in  th e  fu t u r e  n o t  w h a t  i s  c e r ta in  
n o t w h a t  is  p ro b a b le  a n d  to  b a s e  y o u r  v e r d ic t  u p on
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c o n s id e ra t io n s  o f  th a t  n a tu re , a n d , w h e n  y o u  h a v e  10  
d o n e  th a t  y o u  w il l  h a v e  re a c h e d  a  v e r d ic t  w h ich , 
i f  th e  p la in t i f f  is  to  r e c o v e r  a t  a ll, u n d e r  th e  ru le s  
o f  la w  w h ic h  h a v e  b e en  la id  d ow n , he w ill  be en -
t i t le d  to  h a v e  in  this> su it .

A n d , o f  c o u rse , g e n tle m e n , y o u  sh o u ld  c o n s id e r  
th is  c a se  w ith  c a re . Y o u  s a w  th e  b o y , y o u  sa w  
h im  w a l k ; y o u  sh o u ld  c o n s id e r  th a t  h e  m a y  or m a y  
n o t  o u tg ro w  th is  a p p a r e n t  c u r v a tu r e ; th e  d o cto r 
s a id  w ith  th a t  e x c e p tio n  th e  bo n es h a d  k n itte d  20 
w e ll  a n d  th a t  th e  b o y  h a d  a  g o o d  re c o v e ry .

T a k e  th e  c a se , g e n tle m e n , a n d  fin d  a  v e r d ic t  
t h a t  w i l l  sq u a re  w ith  th e  fa c t s  a p p lie d  to th ese  le -

g a l  p r in c ip le s .

/ I  h a v e  b e en  re q u e s te d  b y  th e  d e fe n d a n t  to  

c h a r g e  one re q u e st , w h ic h  I  re fu se .

T H E  C O U R T : N o w , is  th e re  a n y  m issta te m e n t 

o f  f a c t  b y  th e  C o u rt  o r a n y  e x c e p tio n ?

M R . S C O T T : T h e re  i s  o n ly  one s l ig h t  m is s ta te -
m e n t o f  f a c t  w h e re  I  th in k  y o u r  H o n o r sa id  he w a s  
in  th e  h o s p ita l  e ig h t-  w e e k s , h e  w a s  o n ly  in  the 

h o s p ita l  fo u r  w e e k s .

T H E  C O U R T : Y e s ;  h e  w a s  in  th e  h o sp ita l fo u r  
w e e k s , a n d  in  b e d , I  m e a n t to  sa y , e ig h t  w e e k s , an d  
e ig h t  w e e k s  m o re  on c ru tc h e s , th a t  w a s  th e  te s t i-
m o n y  o f  h is  m o th e r  a n d  th e  C o u rt  s ta n d s  c o rre c te d  
o n  t h a t  s ta te m e n t  . I s  th e re  a n y th in g  e lse ?

M R . C O W L E Y :  D o  y o u  w a n t  m e to m a k e  ob-

je c t io n s  n o w ?

T H E  C O U R T : Y es.

M R . C O W L E Y : I  w ish  to re c o rd  an  o b je c tio n
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10 to  th at p a rt o f  y o u r  H o n o r ’s ch a rge  in  w h ich  y ou  
sa id  th at the ow n er or  o ccu p ier  o f  lands, and  fo r  
the pu rp oses o f  this, case the M ansfield  P lu m b in g  
C om pan y  m a y  be con sid ered  the o ccu p ie r  o f  the 
lands, w h o  b y  in v ita tion , etc., in v ites  a p erson  to  
com e u p on  his prem ises is ch a rged  w ith  a d u ty  o f  
m a k in g  those prem ises rea son a b ly  safe.

I  fee l that th at p a rt o f  the ch a rge  does n ot a p p ly  
to  the fa c ts  in  th is case and  that the law  as c ited  

20 b y  y o u r  H o n o r  is n ot the law  w h ich  sh ou ld  gu id e  
the J u ry  in  th e ir  d ecision .

T h e defen d an t also excep ts  to  the C o u r t ’ s re -
fu sa l to  ch a rge  as requ ested  in  the w ritten  requ est 
su bm itted  b y  the defen d an t.

(E x ce p tio n s  a llow ed .)

D E F E N D A N T ’S R E Q U E S T  T O  C H A R G E  
30

1. T h e ev id en ce  sh ow s  that the p la in t if f  w as 
a licen see  and  the de fen d an t w as an in d ep en d en t 
co n tra c to r  and  ow ed  n o  d u ty  to  the p la in t if f  e x -
cep t to  absta in  fr o m  w ilfu l in ju ry .

(R e fu se d .)

40
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John Duel,
By John Duel,
As next friend,

vs.

Mansfield Plumbing Co.,

O n P ostea.

Lefferts & Lefferts, 

Attorneys.

10

J u d gm en t entered th is thirteenth 20 
d a y  o f  M arch , A . D., n ineteen hundred 
and  fo u rte e n  fo r  the sum o f  one th ou -
sand d ollars dam ages and fifty  dollars 
and  tw en ty -tw o cents costs.

W M . S. G U M M E R E , C. J.

I ,  W illia m  C. G ebhardt, C lerk o f the Suprem e 30 
C ou rt o f  the S tate o f  N ew  Jersey, do ce r t ify  that 
the fo r e g o in g  is a  true co p y  o f  the ju dgm en t en 
tered  in  above  stated  cause w h ich  sa id  ju dgm en t 
is  re co rd e d  in  th is o ff ic e  in  V o l. 7 o f  judgm ents 
p a g e  313.

In testimony whereof, I  have hereunto set m y 
h an d  and the seal o f  sa id  C ourt at Trenton , this 
first d a y  o f  June, A . D ., n ineteen  hundred and 
fou rteen .

W M . C. G E B H A R D T ,

Clerk.
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W W '  J E R S E Y  CO U RT O F ERRORS. A N D  

' A P P E A L S.

Jo h n  Duel  by Jo h n  Du el
AS NEXT FRIEND,

Plaintiff, Appellee. . 
vs.

Ma n sf iel d  Pl umbin g  Co mpa n y, 
Defendants' and Appellant. 

Points for Appellant.

Points lor 

Appellant.

STATEMENT OF THE CASE.

20

30

This is an appeal by the defendant'from a judgment 
rendered in the Supreme Court in a cause wherein John 
Duel by his next friend, John Duel was plaintiff.

The case was tried in the Passaic Circuit Court. The 
defendant is a contracting'plumber, whose place of busi-
ness is at Passaic, New Jersey. ^

During the month of May, nineteen hundred and thir-
teen) defendant was employed by AnnaH. Earl, to--make 
a sewer connection on1 her; premises'* No., 277 ! Chestnut 
Street, Passaic,'New Jersey. : To do said work, it was 
necessary to remove a stone slab on said premises between 
the stoop and 'the fence.

The defendant’s workman, after removing the. stone, 
placed it against the fence on the inside. It remained in
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1 0  th a t  p o s it io n  f o r  a w e e k  o r  m o re .

O n  J u n e  t h i r d ,  n in e te e n  h u n d re d  a n d  th ir te e n ,  i t  w a s  
te s t if ie d  th a t  th is  s to n e  f e l l  o n  th e  p la in t i f f  a n d  b ro k e  h is  
r ig h t  le g . I t  w a s  te s t i f ie d  b y  T h o m a s  E a r l ,  th e  u n c le  o f  
th e  p la in t i f f ,  th a t  sa id  s to n e  fe l l  as he  w a s  e n te r in g  th e  
g a te  o n  sa id  p re m is e s  a n d  th a t  th e  j a r  o f  th e  c lo s in g  o f  
th e  g a te  ca u se d  i t  to  fa l l .

0 q  J u d g m e n t  w a s  re n d e re d  f o r  o ne  th o u s a n d  d o lla rs  w i th
co s ts , a g a in s t  th e  d e fe n d a n t.

J U D G M E N T  O F  N O N - S U I T  S H O U L D  H A V E  

B E E N  E N T E R E D  A G A I N S T  T H E  P L A I N T I F F  B E -

C A U S E  T H E  B I L L  O F  C O M P L A I N T  A S  A M E N D -

E D  D I D  N O T  A L L E G E  A  C A U S E  O F  A C T I O N .
30

T h e  c o m p la in t  as o r ig in a l ly  f i le d  s ta te d  th a t  th e  a c c i-
d e n t  o c c u r re d  o n  th e  p re m is e s  o f  th e  p la in t i f f ’s fa th e r .  
T a k in g  in to  c o n s id e ra t io n  fh e  a ge  o f  th e  p la in t i f f ,  th is  
m ig h t  be  c o n s id e re d  a  s u f f ic ie n t  a lle g a t io n  th a t  th e  p la in -
t i f f  w a s  n o t  o n  s a id  p re m is e s  as a  tre s p a s s e r o r  lice n se e . 
B u t  w h e n  th e  c o m p la in t  w a s  a m e n d e d  a t  th e  t r ia l  to  re a d  
th a t  th e  a c c id e n t to o k  p la c e  u p o n  h is  g r a n d m o th e r ’ s p re m -
ises, i t  w a s  n o t  a  s u f f ic ie n t  a lle g a t io n  to  s h o w  th a t  p la in -

4Q t i f f  w a s  n o t  a  tre s p a s s e r o r  lice n se e . T h e  c o m p la in t  does
•1 n o t  a lle g e  in  w h a t  c a p a c ity  p la in t i f f  w a s  o n  sa id  p re m is e s .

“ I n  a n  a c t io n  f o r  i n ju r y  re c e iv e d , th e  a lle g a t io n  th a t  
p la in t i f f  w a s  la w f u l l y  o n  sa id  p re m is e s  w a s  s u f f ic ie n t  to  
s h o w  th a t  he  w a s  n o t  a tre s p a s s e r *  *  *  b u t  su c h  g e n e ra l 
a lle g a t io n  w i l l  n o t  s h o w  th a t  he  w a s  th e re  w i th  g re a te r  
r ig h t  th a n  th a t  o f  a lic e n s e e .”  M a tth e w s ,  A d m in is t r a to r  
v . B e n s e l, e t a ls ., 51 N .  J . L . ,  30 . T a y lo r  v . H a d d o n fi,e ld , 
e t a l, 65  N .  J . L .  102.

P L A I N T I F F  W A S  A  L I C E N S E E  A N D  T H E  D E r
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P E N D A N T  O W E D  N O  D U T Y  T O  P L A I N T I F F ,  E X -  10 

C E P T  T O  A B S T A I N  F R O M  W I L F U L  I N J U R Y  T O

H I M .

“ A  lice n se e  is  a p e rs o n  w h o  is  n e ith e r  a p a sse n g e r, se r-
v a n t  o r  tre s p a s s e r a n d  n o t  s ta n d in g  in  a n y  c o n tra c tu a l re -
la t io n  w i th  th e  o w n e r  o f  th e  p re m ise s  a n d  is  p e rm it te d  to  
com e  u p o n  th e  p re m ise s  f o r  h is  o w n  in te re s t,  co n ve n ie n ce  
o r  g r a t i f ic a t io n .  T h u s  o ne  w h o  e n te rs  u p o n  p re m ise s  as a " u  
v is i t o r ,  is  a b a re  lic e n se e .”  2 9  C y c . 451 .

T h is  ru le  a p p lie s  m o re  s t r o n g ly  in  fa v o r  o f  th e  d e fe n d -
a n t  th a n  i t  w o u ld  in  fa v o r  o f  th e  o w n e r  o f  th e  p re m ise s .
T h e  d e fe n d a n t w as  a n  in d e p e n d e n t c o n tra c to r ,  w h o se  
s e rv a n ts  w e re  w o r k in g  o n  a p a r t  o f  th e  p re m ise s  f o r  th e  
p u rp o s e  o f  p e r fo r m in g  its  c o n tra c t .

T h e  p la in t i f f  w e n t  u p o n  sa id  p re m ise s  to  v is i t  h is  
g ra n d m o th e r .  P a g e  36, l in e  38, S ta te  o f  Case. 30

T h e re  w a s  n o  in v i ta t io n ,  e xp re ss  o r  im p lie d  f r o m  th e  
d e fe n d a n t to  th e  p la in t i f f .  T h e re  is  n o  te s t im o n y  th a t  
th e re  w a s  a n y  in v i t a t io n  f r o m  th e  o w n e r  o f  th e  p re m ise s .
T h e  p la in t i f f  w e n t  th e re  f o r  h is  o w n  p le a su re . T h e re  w a s  
th e re fo re  n o  d u ty  o w in g  to  h im  t o  k e e p  th e  p re m ise s  in  a 
sa fe  c o n d it io n ,

F u r th e r m o r e ,  th e  a c c id e n t o c c u rre d  a t a t im e  w h e n  
n o n e  o f  th e  d e fe n d a n t ’s s e rva n ts  w e re  o n  th e  p re m ise s . 40 
T h e  p re m ise s  w e re , a t th e  t im e  o f  th e  a c c id e n t, in  f u l l  
c h a rg e  o f  th e  o w n e r . B u t  th e  o w n e r  o f  la n d s  is  u n d e r  
n o  o b l ig a t io n  to  ke e p  th e m  in  a sa fe  c o n d it io n  f o r  th e  use 
o f  a p e rs o n  w h o  com es u p o n  th e m  n o t b y  th e  in v i ta t io n  o f  
th e  o w n e r  b u t  m e re ly  b y  h is  p e rm is s io n . D e la w a re  R . R  
C o . v .  R e ic h ,  61 N .  J . L . ,  635 . F i t z p a t r ic k  v . C u m b e r la n d  
G la ss  M f g .  C o. 61 N . J. L .  378 ; T u re s s  v . N ,  Y .  & c . R . C o.
61 N .  J. L . ,  314 . F re id m a n  v . S n a re  &  T r ie s t  C o. 71 N .
J. L .  605 . G u in n  v . D e le w a re  &  T e le p h o n e  C o. 72 J - 
L .  278 .



T H E R E  W A S  N O  E V I D E N C E  O F  N E G L I G E N C E

O N  T H E  P A R T  O F  T H E  D E F E N D A N T  A N D

T H E R E F O R E  T H E  J U D G E  S H O U L D  H A V E  D I -

R E C T E D  A  V E R D I C T  F O R  T H E  D E F E N D A N T .

T h e  te s t im o n y  o f  A n n a  E a r l ,  (p a g e  1 6 ) w a s  th a t  th e  
f la g  w a s  p la c e d  “ U p w a r d ,  s t r a ig h t  u p  a g a in s t,  th e  p o s t.”  
T h e  te s t im o n y  o f  T h o m a s  E a r l  (p a g e  2 0 , l in e  3 4 )  w a s  th a t  
i t  s to o d  u p r ig h t ,  a g a in s t  th e  fe n ce .

T h e  sa id  A n n a  E a r l  te s t if ie d  th a t  i t  h a d  been  in  th a t  
p o s it io n  f o r  a b o u t a w e e k  (p a g e  18, l in e s  10 a n d  3 2 .)  , .

T h e  te s t im o n y  o f  T h o m a s  E a r l  (p a g e s  21 a n d  2 2 )  w a s  
th a t  th e  g a te , th e  j a r r i n g  o f  w h ic h  he  sa id  ca u se d  th e  s to n e  
to . f a l l ,  h a d . been  in  use e v e r s in ce  th e  w o r k  b e g u n .

M r .  C u lle n  te s t i f ie d  (p a g e  4 0 )  th a t  th e  s to n e  le a n e d  
a g a in s t  th e  fe n c e , th e  base o f  th e  s to n e  b e in g  a b o u t a fo o t  
a w a y  f r o m  th e  base o f  th e  fe n ce .

T h is  ta k e n  in  c o n n e c t io n  w i th  th e  te s t im o n y  o f  M r s .  
E a r l  a n d  M r .  E a r l  a b o ve  q u o te d , s h o w s  t h a t  th e  sa id  s to n e  
c o u ld  n o t  h a v e  been  d is lo d g e d  w i th o u t  th e  in te r fe re n c e  
o f  som e  o th e r  a g e n c y  th a n  th e  m e re  s h a k in g  o f  th é  fe n c e  
b y  th e  o p e n in g  o f  th e  g a te .

F r o m  sa id  te s t im o n y ,  th e  J u r y  c o u ld  m o re  re a s o n a b ly  
in f e r  th a t  th e  d e fe n d a n t h a d  e x e rc is e d  re a s o n a b le  c a re  
th a n  th a t  i t  w a s  g u i l t y  o f  n e g lig e n c e .

“ T h e  b u rd e n  b e in g  u p o n  p la in t i f f  to  s h o w  n e g lig e n c e , a 
v e r d ic t  in  h is  fa v o r  is  a g a in s t  th e  e v id e n c e  ; w h e re  he has 
p re s e n te d  a s ta te  o f  fa c ts  f r o m  w h ic h  e ith e r  n e g lig e n c e  o r  
re a s o n a b le  c a re  m a y  be in fe r r e d  w i th  e q u a l p la u s ib i l i t y . ”  
L o u is v i l le  &  N .  R . C o . v . V ic to r y ,  4 7  S , W .  44A  io4 N y .  
509 -
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“ W h e re ,  o n  p la in t i f f ’ s o w n  e v id e n c e , i t  is  as p ro b a b le  10 
th a t  th e  in ju r y  sue d  f o r  w a s  n o t  d u e  to  d e fe n d a n t ’s n e g l i-
g e n ce  as th a t  i t  w a s  d u e  to  su c h  n e g lig e n c e , p la in t i f f  c a n -
n o t  re c o v e r . ”  L o u is v i l le  H .  &  S t. L .  R y .  C o . v .  J o l ly ’s 
A d m ’x .  9 0  S . W .  9 7 7 . 2 8  K y .  L .  R e p . 989 .

T H E  C O U R T  E R R E D  I N  C H A R G I N G  T H E  J U R Y  

A S  F O L L O W S :

“ T h a t  th e  o w n e r  o r  o c c u p ie r— a n d  f o r  th e  p u rp o se s  o f  
th is  case, th e  d e fe n d a n t h e re , th e  M a n s f ie ld  P lu m b in g  
C o m p a n y , w a s  th e  o c c u p ie r  o f  the se  p re m ise s  w h e re  th e  
i n ju r y  o c c u r re d — th a t  th e  o w n e r  o r  o c c u p ie r  o f  la n d s , w h o  
b y  in v i t a t io n  e x p re s s  o r  im p lie d ,  in d u ce s  p e rso n s  to  com e  
u p b n  th e  p re m is e s  f o r  a n y  p u rp o s e , is u n d e r  a d u ty  to  e x -
e rc ise  o r d in a r y  c a re  to  re n d e r  th e  p re m ise s  re a s o n a b ly  
sa fe  f o r  su c h  p u rp o se s , o r  a t  le a s t, to  a b s ta in  f r o m  a n y  a c t 
th a t  w i l l  m a k e  th e  e n t r y  u p o n  o r  use o f  th e  p re m ise s  
d a n g e ro u s .”

T h is  c h a rg e  w a s  in  e r r o r  in  th a t  i t  l e f t  th e  J u r y  to  f in d  
th a t  th e  M a n s f ie ld  P lu m b in g  C o m p a n y , in v i te d  th e  p la in -  3 9  
t i f f  u p o n  sa id  la n d . T h e re  w a s  n o  e v id e n c e  to  th a t  e f -
fe c t  a n d  th e re fo re  i t  w a s  n o t  a  J u r y  q u e s tio n .

T H E  C O U R T  E R R E D  I N  R E F U S I N G  T H E  D E -

F E N D A N T ’ S R E Q U E S T  T O  C H A R G E  A S  F O L -

L O W S  :

“ T h e  e v id e n c e  sh o w s  th a t  th e  p la in t i f f  w a s  a  licen se e  40 
a n d  th e  d e fe n d a n t w a s  a n  in d e p e n d e n t c o n tra c t  a nd  
o w e d  n o  d u ty  to  th e  p la in t i f f ,  e x c e p t to  a b s ta in  f r o m  w i l f u l  
in ju r y . ”  A p p e l la n t  s u b m its  th a t  u n d e r  th e  cases above  
c ite d ,  its  re q u e s t to  c h a rg e  as a b o ve  set f o r th  s h o u ld  h ave  

been g ra n te d .

T H E  V E R D I C T  W A S  A G A I N S T  T H E  W E I G H T  

O F  E V I D E N C E .
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10  T h e  o n ly  c h a rg e  o f  n e g lig e n c e  a g a in s t  th e  d e fe n d a n t 
w a s  in  le a n in g  sa id  s to n e  a g a in s t  th e  fe n c e . T h e  s to n e  
w e ig h e d  a b o u t th re e  h u n d re d  p o u n d s .

T h e  e v id e n c e  w a s  th a t  th e  fe n c e  w a s  in  g o o d  c o n d it io n ,  
(p a g e  4 1 , l in e  2 8 ) .  T h a t  i t  re m a in e d  in  th a t  p o s it io n  a 
w e e k , d u r in g  w h ic h  t im e  th e  p re m is e s  w e re  in  d a i ly  use , 
s u p p o r ts  M r .  C u l le n ’s te s t im o n y  as to  i ts  p o s it io n .

N o  te s t im o n y  w a s  in t r o d u c e d  to  s h o w  w h y  th e  s to n e  
2 0  f e l l  o n  th is  o cc a s io n  a n d  re m a in e d  s ta n d in g  o n  th e  n u m e r -

o u s  o th e r  o c c a s io n s  w h e n  th e  g a te  w a s  o p e n e d  a n d  
d o s e d . I t  w a s  th e  d u ty  o f  th e  p la in t i f f  t o  h a v e  p ro v e d  
th is .

A p p e l la n t  s u b m its  th a t  f o r  th e  a b o ve  re a so n s  th e  J u d g -
m e n t b e lo w  s h o u ld  be re v e rs e d  a n d  a n e w  t r ia l  o rd e re d .

L O U I S  A .  C O W L E Y ,

3Q A t to r n e y  o f  D e fe n d a n t,  A p p e l la n t .

43
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B R I E F  O F  L E F F E R T S  & L E F F E R T S  IN  

F A V O R  O F  R E S P O N D E N T

Statement of the Case.

T h is  a p p e a l b r in g s  u p  f o r  r e v ie w  a ju d g m e n t  e n te re d  
in  th e  P a s s a ic  C i r c u i t  C o u r t  f o r  th e  s u m  o f  O n e  T h o u s a n d  
D o l la r s  in  f a v o r  o f  th e  re s p o n d e n t  ( p l a i n t i f f  b e lo w  a n d  
h e r e a f te r  c a l le d  p la i n t i f f )  as c o m p e n s a t io n  f o r  p e rs o n a l 
in ju r ie s  a t t r ib u t a b le  to  n e g lig e n c e  a g a in s t  th e  a p p e l la n t  
( d e fe n d a n t  b e lo w  a n d  h e r e a f te r  c a l le d  d e fe n d a n t ) .  T h e  
g r o u n d s  o n  w h ic h  th e  a p p e a l is  p re d ic a te d  m a y  be  s u m -
m a r iz e d  as f o l l o w s :

( a )  T h a t  th e  p la i n t i f f  w a s  o n  th e  p re m is e s  in  q u e s -
t io n  as a m e re  lic e n s e e . T h a t  th e re  w a s  n o  d u t y  o w in g
to  h im  f r o m  th e  d e fe n d a n t .  T h a t  th e re  w a s  n o  n e g l i -  3 0  
g e n c e  f o r  w h ic h  th e  d e fe n d a n t  w a s  re s p o n s ib le  a n d  th a t ,  
t h e r e fo r e ,  th e  re fu s a l  o f  th e  C o u r t  to  e n te r  a  ju d g m e n t  
o f  n o n - s u i t  w a s  e r r o r .

( b )  T h e  re fu s a l  o f  th e  C o u r t  to  d ir e c t  a  v e r d ic t  in  
f a v o r  o f  th e  d e fe n d a n t  o n  th e  s a m e  g ro u n d s  w a s  e r r o r .

( c )  T h a t  th e re  w a s  e r r o r  o n  th e  p a r t  o f  th e  C o u r t  
t o  c h a rg e  th e  j u r y  as f o l l o w s :

“ T h a t  th e  o w n e r  o c c u p ie r  a n d  f o r  th e  p u rp o s e s  o f  
t h is  ca se  th e  d e fe n d a n t  h e re , T h e  M a n s f ie ld  P lu m b -
in g  C o m p a n y ,  w a s  o c c u p ie r  o f  th e s e  p re m is e s  w h e re  40
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th e  i n j u r y  o c c u r r e d .  T h a t  th e  o w n e r  o r  o c c u p ie r  
o f  la n d s  w h o  b y  a n  i n v i t a t i o n  e x p re s s e d  o r  im p l ie d  
in d u c e s  p e rs o n s  t o  c o m e  u p o n  th e  p re m is e s  f o r  a n y  
p u rp o s e ,  is  u n d e r  d u ty *  to - e x e r c is e  o r d in a r y  c a re  to  
r e n d e r  th e  p re m is e s  r e a s o n a b ly  s a fe . F o r  s u c h  p u r -
p o s e s  o r  a t  le a s t  t o  a b s ta in  f r o m  a n y  a c t  t h a t  w i l l  
m a k e  th e  e n t r y  u p o n  o r  u se  o f  th e  p re m is e s  d a n g e r -
o u s . I f  y o u  f in d  t h a t  e v id e n c e  d o e s  n o t  s a t is f y  
y o u r  m in d s  t h a t  th e  d e fe n d a n t  c o m p a n y  re n d e re d  

j q  th e s e  p re m is e s  u n s a fe  b y  th e  la c k  o f  o r d in a r y  c a re  
in  th e  p la c e  in  w h ic h  i t  p u t  t h a t  s to n e ,  t h e n  o f  
c o u rs e ,  y o u r  v e r d ic t  s h o u ld  b e  f o r  th e  d e fe n d a n t .  
I f ,  o n  th e  o th e r  h a n d ,  y o u  f in d  t h a t  t h is  d e fe n d a n t  
c o m p a n y  u n d e r  t h a t  r u le  t h a t  is  g iv e n  to  y o u ,  f a i le d  
to  e x e rc is e  o r d in a r y  c a re  a n d  th e  f a i lu r e  o f  t h a t  
c a re , th e  t h in g  t h a t  i t  d id ,  w a s  th e  p r o x im a te  c a u s e  
o f  t h is  i n j u r y  ( t h e  f a l l i n g  o f  th e  s to n e )  th e n ,  y o u  
m a y  r e n d e r  a v e r d ic t  in  f a v o r  o f  th e  p la i n t i f f . ”

( d )  T h a t  t h e r e  w a s  e r r o r  o n  t h  p a r t  o f  th e  C o u r t  to  
2 0  re fu s e  th e  d e fe n d a n t ’s re q u e s t  t o  jh a r g e  as f o l l o w s :

“ T h e  e v id e n c e  s h o w s  t h a t  th e  p la i n t i f f  w a s  a 
l ic e n s e e  a n d  th e  d e fe n d a n t  w a s  a n  in d e p e n d e n t  c o n -
t r a c t o r  a n d  o w e d  n o  d u t y  t o  th e  p la i n t i f f  e x c e p t  
t o  a b s ta in  f r o m  w i l l f u l  i n j u r y . ”  (S .  C . P — 4 a n d  5 .)

Statement of Fact
O n  J u n e  t h i r d ,  n in e te e n  h u n d r e d  a n d  t w e lv e  th e  p la in -

t i f f ,  a  b o y  th e n  a t  a v e r y  te n d e r  a g e , w a s  a t  th e  h o m e  o f  
h is  g r a n d m o th e r  in  P a s s a ic .  H is  m o th e r  te s t i f ie d  t h a t  
“ h e  w a s  m o re  a t  h is  g r a n d m o t h e r ’s th a n  h e  w a s  a t  

3 0  h o m e . ”  (S .  C . P — 33  L — 1 0 ) S h e  a ls o  te s t i f ie d  t h a t  o n  
th e  d a y  in  q u e s t io n  s h e  s e n t  h im  t o  th e  h o m e  o f  
h is  g r a n d m o th e r .  (S .  C . P .— 3 6  L — 1 0 -4 0 ) .  T h e  p la in -
t i f f  a t  th e  t im e  o f  th e  t r i a l  w a s  o n ly  e ig h t  y e a rs  o f  a g e .

' (S .  C . P .— -25 L — 10.
T h e  d e fe n d a n t  c o r p o r a t io n  w a s  a  c o m p a n y  c o n t r a c t in g  

t o  c o n n e c t  th e  p re m is e s  o f  A n n a  K a r le  ( g r a n d m o th e r  o f  
th e  p la i n t i f f )  w i t h  th e  s e w e r  in  th e  s t r e e t .  (S .  C .— P —  
17 L — 9 -2 0 -4 0 )  T o  d o  t h is  w o r k  a n d  e x e c u te  i t s  c o n -
t r a c t  i t  h a d  th e  u s e  a n d  o c c u p a n c y  o f  th e  p re m is e s  in  

40 q u e s t io n .  (S .  C . P — 37  L . — 2 5 -3 5 )  W i t h i n  th e  p re m is e s
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a n d  b e tw e e n  a  fe n c e  r u n n in g  p a r a l le l  w i t h  th e  s t r e e t  a n d  
th e  p o r c h  o f  th e  h o u s e  w a s  a p a th  o r  p a s s a g e -w a y  u s e d  
in  c o m m o n  b y  p e rs o n s  c o m in g  a n d  g o in g  to  a n d  f r o m  
t h is  h o u s e  o r  d w e l l in g  p la c e . (S . C . P — 1 4 -1 5 -1 6 ) T h e  
s e rv a n ts ,  o f  th e  d e fe n d a n t  c o m p a n y  p la c e d  a f la g s to n e ,  
th e  s iz e  o f  w h ic h  w a s  t h i r t y  in c h e s  b y  f o r t y - e ig h t  in c h e s  
a n d  a b o u t  t w a  in c h e s  o r  t w o  a n d  a  h a l f  in c h e s  t h ic k ,  
in  a n  u p r ig h t  p o s i t io n  a g a in s t  th e  fe n c e  a n d  n e a r  th e  
g a te  in  s u c h  a m a n n e r  t h a t  i t  w a s  l i k e l y  to  f a l l  a c ro s s  
th e  p a s s a g e  w a y  o r  p a th ,  h e re to fo re  d e s c r ib e d ,  w h e n e v e r  j q  
a p e rs o n  p a s s e d  t h r o u g h  th e  g a te  o r  ja r r e d  th e  fe n c e  
e n te r in g  th e  p re m is e s .  (S . C . P ;— 2 0-2 1  a ls o  4 4  a n d  45  
L — 4 0 .)  T h e  p la i n t i f f  a t  th e  t im e  o f  th e  a c c id e n t  w a s  
r u n n in g  a lo n g  th e  p a th  to  m e e t  h is  u n c le ,  T h o m a s  E a r le ,  
a n d  as h e  p a s s e d  th e  s to n e  h is  u r tc le  ja r r e d  th e  fe n c e  
b y  o p e n in g  th e  g a te  th e  r e s u l t  b e in g  t h a t  th e  s to n e  f e l l  
o n  th e  p la i n t i f f  (a  y o u n g  la d  s ix  y e a rs  o f  a g e )  a n d  th e r e -
b y  c a u s e d  th e  in ju r ie s  o f  w h ic h  h e  c o m p la in s .  (S . C . 
P-^-20-21 -2 2 -2 3 .)  J o h n  C u l le n ,  th e  m a n a g e r  o f  th e  d e fe n -
d a n t  c o m p a n y ,  h a d  b e e n  w a r n e d  b y  th e  o w n e r  o f  th e  9 f l  
p re m is e s  t h a t  t h is  f la g s to n e  w a s  d a n g e ro u s  a n d  he  n e g -
le c te d ,  w i l l f u l l y ,  t o  re m o v e  i t .  (S . C . P — 18 L — 1 0 -3 0 .)

I t  m a y  b e  c o n te n d e d )  o n  th e  f o r e g o in g  fa c ts ,  t h a t  th e  
d e fe n d a n t  in  t h is  case  w a s  g u i l t y  o f  w i l l f u l  n e g le c t  o r  
g ro s s  n e g lig e n c e .  T h is  s to n e  w a s  so  f ix e d  t h a t  i t  w a s  
a p e r fe c t  t r a p  s e t a lo n g  th e  p a th w a y  f o r  p e rs o n s  g o in g  
to  a n d  f r o m  a n d  a b o u t  th e  d w e l l in g  h o u se . T h e  d e fe n d -
a n t ,  a f t e r  h a v in g  b e e n  w a r n e d  t h a t  i t  h a d  s e t u p  a d a n g e r  
f r o m  w h ic h  th e  o w n e r ,  o r  h e r  s e rv a n ts ,  o r  m e m b e rs  o f  
h e r  f a m i ly ,  o r  t h i r d  p e rs o n s  r i g h t f u l l y  o n  th e  p re m is e s ,  3 0  
m ig h t  s u s ta in  a n  in ju r y ,  s u f fe r e d  th e  d a n g e r  to  re m a in  
n o t w i t h s t a n d in g  t h is  d u t y  to  re m o v e  i t  a n d  w a s  th e r e -
fo r e  g u i l t y  o f  w i l l f u l  n e g lig e n c e .  T o  th is  n e g lig e n c e  th e  
i n j u r y  o f  th e  p la i n t i f f  is  a l t o g e th e r  a t t r ib u ta b le .

T o  e sc a p e  r e s p o n s ib i l i t y  th e  d e fe n d a n t  c o n te n d s  t h a t  
th e  p la i n t i f f  w a s  a m e re  lic e n s e e . U n d e r  th e  c i r c u m -
s ta n c e s  p re s e n te d  b y  th e  e v id e n c e , t h is  c o n te n t io n  see m s  
t o  b e  a t  le a s t  v e r y  fe e b le . A t  a l l  e v e n ts  so  f a r  as w e  
a re  a b le  t o  p e rc e iv e  i t  is  m o t  in  a n y  w is e  s u p p o r te d  b y  
th e  L a w  a n d  F a c ts  in  t h is  case . 40
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Point I
T H E R E  W A S  N O  E R R O R  I N  T H E  R E F U S A L  

O F  T H E  C O U R T  T O  G R A N T  T H E  M O T I O N  T O  
N O N - S U I T .

T h e  d e fe n d a n t  s e e k s  t o  a p p ly  th e  d o c t r in e  w h ic h  f in d s  
e x p re s s io n  in  M a th e w s  v s . B e n s e l,  51 N .  J . L a w  3 0 , 16 
A t l .  R e p . 195. “ I t  w a s  h e ld  th e r e  t h a t  a n  o w n e r  o f  la n d  
is  n o t  b o u n d  t o  fe n c e  d a n g e ro u s  m a c h in e r y  o n  h is  p r e m -
ise s  in  f a v o r  o f  a  m e re  lic e n s e e . A l l  that m ay be said 

I  q  in  f a v o r  o f  a  m e re  l ic e n s e e  is  t h a t  h e  is  o n ly  n o t  a 
t re s p a s s e r  a n d  th e  g e n e r a l r u le  o f  L a w  is  t h a t  o w n e r  a n d  
o c c u p ie r  o f  p r iv a t e  g r o u n d  is  u n d e r  n o  o b l ig a t io n  to  
k e e p  in  a s a fe  c o n d i t io n  f o r  th e  b e n e f i t  o f  t re s p a s s e rs ,  
id le r s ,  b a re  lic e n s e e s ,  a n d  o th e r s  w h o  c o m e  u p o n  th e  
p re m is e s  f o r  t h e i r  o w n  c o n v e n ie n c e  o r  p le a s u re ,  h o w e v e r  
in n o c e n t  t h e i r  p u rp o s e  m a y  b e . I  T h o m p .  N e g .  3 0 3 .”  

A  d i f f e r e n t  r u le  p r e v a i ls  w h e r e  th e  e n t r y  o r  u s e  o f  
la n d s  is  o f  r i g h t  o r  b y  i n v i t a t i o n  o f  th e  o w n e r  o r  o c -
c u p ie r ,  as d is t in g u is h e d  f r o m  a n  e n t r y  b y  m e re  l ic e n s e  

o q  o r  s u f fe r a n c e .  “ A n  o w n e r  o f  la n d s  w h o  b y  in v i t a t io n ,  
e x p re s s e d  o r  im p l ie d ,  in d u c e s  p e rs o n s  t o  c o m e  u p o n  h is  
p re m is e s  is  u n d e r  a  d u t y  t o  e x e rc is e  o r d in a r y  c a re  to  
r e n d e r  th e  p re m is e s  r e a s o n b ly  s a fe  f o r  s u c h  p u rp o s e s  o r  
a t  le a s t  t o  a b s ta in  f r o m  a n y  a c t  t h a t  w i l l  m a k e  th e  e n t r y  
u p o n  o r  u se  o f  th e  p re m is e s  d a n g e ro u s . ”  T h e  f o r e g o in g  
q u o ta t io n  is  f r o m  M o u n s e l l  v s .  S m y th  7  C . B .  ( N .  S .)  
7 31 . A n d  i t  a p p e a rs  in  P h i l ip s  e t  a l v s . L ib r a r y  C o . o f  
B u r l i n g t o n  in  2 6  V r .  3 07 , 2 7  A t l .  4 7 8 ;  w h e r e  o u r  C o u r t  o f  
E r r o r s  a n d  A p p e a ls  d e c id e d  “ t h a t  th e  o w n e r  o r  th e  o c -  

3Q c u p ie r  o f,  la n d s  w h o  b y  in v i t a t i o n ,  e x p re s s e d  o r  im p l ie d ,  
in d u c e s  p e rs o n s  to  c o m e  u p o n  th e  p re m is e s  is  under a 
d u t y  t o  e x e rc is e  o r d in a r y  c a re  t o  r e n d e r  th e  p re m is e s  
re a s o n a b ly  s a fe  f o r  s u c h  p u rp o s e s  o r  a t  le a s t  t o  a b s ta in  
f r o m  a n y  a c t  t h a t  w i l l  m a k e  th e  e n t r y  u p o n  o r  u se  o f  
th e  p re m is e s  d a n g e ro u s . ”  T h e  f o r e g o in g  r u le  a ls o  a p -
p e a rs  in  M c C o r m ic k  v s . A n is t a k i ,  66 N .  J . L .  P -2 1 1 .

I n  H e a v e n  V .  P e n d e r ,  1 4  Q . B . D iv .  5 03 , 5 08 , 512 , 
B r e t t ,  M .  R .,  c o m m e n te d  u p o n  th e  in a c c u r a c y  o f  th e  
w o r d  “ i n v i t a t i o n ”  in  i t s  o r d in a r y  se n se , w h e n  u s e d  to  

40 e x p re s s  th e  c i r c u m s ta n c e s  u n d e r  w h ic h  th e  o w n e r  o f
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la n d  in c u r s  a d u t y  in  f a v o r  o f  p e rs o n s  c o m in g  u p o n  i t .
T h e  p r in c ip le  h e  d e d u c e d  f r o m  th e  case s  is  “ t h a t  w h e n  
e v e r  o n e  p e rs o n  is  b y  c i r c u m s ta n c e s  p la c e d  in  s u c h  a 
p o s i t io n  w i t h  r e g a rd  to  a n o th e r  t h a t  e v e r y  o n e  o f  o r d i -
n a r y  s e n se  w h o  d id  n o t  u se  o r d in a r y  c a re  a n d  s k i l l  in  
h is  o w n  c o n d u c t  w i t h  re g a rd  to  th o s e  c ir c u m s ta n c e s ,  he  
w o u ld  c a u s e  d a n g e r  o f  i n j u r y  to  th e  p e rs o n  o r  p r o p e r t y  
o f  a n o th e r ,  a  d u t y  a r is e s  t o  u se  o r d in a r y  c a re  a n d  s k i l l  
to  a v o id  s u c h  d a n g e r . ”  A n d  a f t e r  c o m m e n t in g  u p o n  th e  
f o r m  o f  p le a d in g  s u g g e s te d  b y  W i l l e s  J ., in  C o r b y  v .  |  A  
H i l l ,  s p e a k in g  o f  th e  p h ra s e  “ u s e d  b y  in v i t a t io n , ”  th e  1 U  
m a s te r  o f  th e  r o l ls  s a id :  “ T h e  re a l v a lu e  o f  th e  p h ra s e  
m a y  b e  s a id  to  b e  t h a t  in v i t a t io n  im p o r ts  k n o w le d g e  b y  
th e  d e fe n d a n t  o f  th e  p ro b a b le  u se  b y  th e  p la i n t i f f  o f  th e  
a r t ic le  s u p p l ie d ,  a n d  th e r e fo r e  c a r r ie s  w i t h  i t  th e  r e la t io n  
b e tw e e n  th e  p a r t ie s  w h ic h  e s ta b lis h e s  th e  d u t y . ”  T h e  
p r o p o s i t io n  a d o p te d  b y  th e  m a s te r  o f  th e  r o l ls  w a s  a p -
p r o v e d  b y  H a w k in s ,  J ., in  G h r u s s e l l  v .  H a n d y s id e ,  2 0  
Q . B . D iv .  3 5 9 -3 6 3 . I t  w a s  n o t  c o n c u r r e d  in  b y  L o r d  
J u s t ic e s  C o t to n  a n d  B o w e n  in  H e a v e n  v . P e n d e r ;  th e s e  2 0  
ju s t ic e s  p la c in g  t h e i r  o p in io n  in  fa v o r  o f  th e  p la i n t i f f ’ s 
r e c o v e r y  o n  th e  g r o u n d  t h a t  th e  d o c k  o w n e r ,  h a v in g  
p r o v id e d  th e  d o c k  f o r  th e  r e p a ir  o f  v e s s e ls , in v i t e d  a l l  
th e  p e rs o n s  c o m in g  th e re  o n  th e  b u s in e s s  in  w h ic h  th e  
d o c k  o w n e r  w a s  in te r e s te d  to  u se  th e  d o c k  a n d  i t s  a p -
p lia n c e s  as in c id e n t  to  th e  u se  o f  th e  d o c k . T o  s u c h  
p e rs o n s  th e y  h e ld  t h a t  th e  d o c k  o w n e r  w a s  u n d e r  a n  
o b l ig a t io n  to  ta k e  re a s o n a b le  c a re  t h a t  th e  a p p lia n c e s  
w e r e  in  a f i t  s ta te  to  b e  u se d . I n  H o lm e s  v . R a i lw a y  
C o .j L .  R . 4  E x c h .  2 54 , a  w o r k m a n ,  g o in g  in t o  th e  p r iv a te  3 0  
g r o u n d s  o f  a  r a i l r o a d  c o m p a n y  to  a s s is t  in  u n lo a d in g  
c o a l,  w a s  a l lo w e d  to  re c o v e r  d a m a g e s  f o r  a n  i n j u r y  s u s -
ta in e d  b y  th e  in s e c u r i t y  o f  a f la g g e d  p a th  in  th e  y a r d .  
C h a n n e l l ,  B .,  in  e x p re s s in g  h is  ju d g m e n t ,  s a id : “ T h e  re a l 
d i f f i c u l t y  is  n o t  in  a s c e r ta in in g  w h a t  th e  la w  is , b u t  in  
a p p ly in g  i t  t o  th e  fa c ts  in  th e  case . I  q u i te  c o n c u r  in  
th e  r u le  la id  d o w n  b y  th e  cases t h a t ,  w h e re  a p e rs o n  is  
a m e re  lic e n s e e , h e  h a s  n o  c a u s e  o f  a c t io n  o n  a c c o u n t  
o f  d a n g e rs  e x is t in g  in  th e  p la c e  he  is  p e r m i t t e d  to  e n te r .  
N o w ,  in  o n e  se n se  th e  p la i n t i f f  w a s  a m e re  lic e n s e e , a n d  4 0
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th e  w o r d  ‘m e r e ’ h a s  a v e r y  q u a l i f y in g  o p e r a t io n . ”  T h e  
le a rn e d  ju d g e  th e n  h e ld  t h a t  th e  f a c t  t h a t  th e  p la i n t i f f  
w a s  u p o n  th e  p re m is e s  f o r  th e  t r a n s a c t io n  o f  b u s in e s s  
“ p r e v e n ts  th e  case  f r o m  b e in g  o n e  o f  a  m e re  l ic e n s e e .”  
C le a s b y ,  B .,  s a id  “ T h e  q u e s t io n  o f  m e re  l ic e n s e  d o e s  n o t  
a r i s e ; f o r  as s o o n  as y o u  in t r o d u c e  th e  e le m e n t  o f  b u s i -
n e ss , w h ic h  h a s  i t s  e x ig e n c ie s  a n d  i t s  n e c e s s it ie s ,  a l l  
id e a  o f  m e re  v o lu n ta r in e s s  v a n is h e s . ”  T h is  case  w a s  
a f f i r m e d  in  th e  c o u r t  o f  a p p e a ls . L .  R . 6 E : :c h .  123.

* 0  I n  t h is  case  th e  i r r e s is ta b le  c o n c lu s io n  f r o m  th e  c i r -
c u m s ta n c e s  e s ta b l is h e d  b y  th e  t e s t im o n y  is  t h a t  th e  
p la i n t i f f  r e c e iv e d  a n  e x p re s s e d  in v i t a t i o n  f r o m  th e  o w n e r  
o f  th e  p re m is e s  w h o  w a s  h is  g r a n d m o th e r .  T h e  m o th e r  
o f  th e  p la i n t i f f  t e s t i f ie d  t h a t  he  s p e n t  m o re  t im e  w i t h  h is  
g r a n d m o th e r  th a n  a t  h is  o w n  h o m e . T o  th e  o w n e r  he  
w a s  a v e r y  n e a r  b lo o d  r e la t io n  o r  Ic in  a n d  m u c h  o f  th e  
t im e  m u s t  h a v e  b e e n  a m e m b e r  o f  h e r  h o u s e h o ld .  U n -
d o u b te d ly  th e  c ir c u m s ta n c e s  a re  s u c h  t h a t  h e  w a s  'th e re  
u n d e r  a n  im p l ie d  i f  n o t  e x p re s s e d  i n v i t a t i o n ;  b u t  a s id e  

^  f r o m  th is ,  th e  p la i n t i f f  w a s  s e n t  th e re  b y  h is  m o th e r ,  
p r o b a b ly  o n  a n  e r r a n d  a n d  o n  b u s in e s s .  T h is  b e in g  so , 
h e  w a s  n o t  th e r e  as a  m e re  lic e n s e e .

I n  G i lb e r t  v s . N a g le  118 M a s s .  2 7 8  1 T h o m p .  N e g .  309 . 
“ A  d is t in c t io n  is  a ls o  to  b e  o b s e rv e d  b y  th e  m e re  n e g l i -
g e n c e  to  k e e p  th e  p re m is e s  in  r e p a i r  a n d  a c ts  o f  m is -
fe a s a n c e  s u c h  as p la c in g  o b s t r u c t io n s  o r  d a n g e ro u s  p i t -  
f a l ls  in  th e  w a y  w h ic h  p e rs o n s  h a v e  b e e n  p e r m i t t e d  to  
u s e  w i t h  th e  c o n s e n t  o f  th e  o w n e r  o r  o n  h is  im p l ie d  

30 i n v i t a t i o n . ”  I n  C o r b y  v s . H i l l ,  J u s t ic e  W i l l e s  s a id : “ T h e  
q u e s t io n  is  w h e th e r  th e r e  is  a n y  le g a l r e m e d y  f o r  a 
p e rs o n  l a w f u l l y  u s in g  th e  ro a d  to  w h o m  i n j u r y  r e s u l ts  
f r o m  th e  a c t  o f  a t h i r d  p e rs o n  in  n e g l ig e n t ly  p la c in g  a n  
o b s t r u c t io n  o n  th e  ro a d .  I  s h o u ld  h a v e  t h o u g h t  t h a t  
th e  b a re  s ta te m e n t  o f  th e  p r o p o s i t io n  w a s  e n o u g h .  T h e  
d e fe n d a n t  h a d  n o  r i g h t  t o  s e t  a  t r a p  f o r  th e  p la in t i f f .  
O n e  w h o  c o m e s  u p o n  a n o th e r ’ s la n d  b y  th e  o w n e r ’s p e r -
m is s io n  o r  in v i t a t i o n  h a s  a r i g h t  t o  e x p e c t  t h a t  th e  o w n e r  
w i l l  n o t  d ig  a  p i t  th e r e o n  o r  p e r m i t  a n o th e r  t o  d ig  a p i t  

40 th e r e o n  so  t h a t  p e rs o n s  l a w f u l l y  c o m in g  th e r e  m a y  re -
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c e iv e  i n ju r y .  T h a t  is  so  o b v io u s  t h a t  i t  is  n e e d le s s  to  
d w e l l  u p o n  i t . ”

T h e  d e fe n d a n t ,  i t  se e m s  to  m e , is  e x a c t ly  in  p o s i t io n  
o f  a  t h i r d  p e rs o n  w h o  w r o n g f u l l y  p la c e s  a n  o b s t r u c t io n  
o r  d a n g e ro u s  p i t f a l l  in  th e  p a s s a g e  w a y  w h ic h  p e rs o n s  
a re  p e r m i t t e d  to  u se  u n d e r  a n  e x p re s s e d  o r  im p l ie d  
i n v i t a t i o n  o f  th e  o w n e r .  T h e  f la g s to n e  as i t  w a s  p la c e d  
in  t h is  case  u p o n  th e  p r o p e r t y  o f  th e  g r a n d m o th e r  o f  
th e  p la in t i f T  w a s  a v e r i ta b le  t r a p  b y  re a s o n  o f  w h ic h  th e  
i n j u r y  w a s  s u s ta in e d  in v o lv e d  in  th e  c o m p la in t .  | q

T h e  d e fe n d a n t  c o m p a n y  s u f fe r e d  i t  w i l l f u l l y  t o  r e m a in  
a n d  is  l ia b le  f o r  th e  c o n s e q u e n c e s .

H is  H o n o r ,  C h a r le s  S. B la c k ,  t r i a l  ju d g e  in  th e  c o u r t  
b e lo w ,  in  o v e r - r u l in g  th e  m o t io n  to  n o n - s u i t  s p e a k in g  
o f  th e  d e fe n d a n t ,  s a id : “ H e  h a d  to  d o  h is  w o r k  in  a c c o rd -
a n c e  w i t h  th e  re c o g n iz e d  a n d  k n o w n  u se s  o f  t h a t  p r o p -
e r t y  a n d  th e  k n o w n  u s e d  o f  t h a t  p r o p e r t y  as I  u n d e r -
s ta n d ,  w a s  to  c o m e  a n d  g o  a t  th e  p le a s u re  a n d  n e c e s s ity  
a n d  c o n v e n ie n c e  o f  th e s e  p e o p le  w h o  o c c u p ie d  th e  p r e m -
is e s  a n d  th e  c o n t r a c to r  w a s  b o u n d  t o  u se  th o s e  p re m is e s  2 0  
in  th e  s a m e  w a y  a n d  r e f r a in  f r o m  a c ts  t h a t  w o u ld  in ju r e  
th o s e  p e rs o n s  a n d  in  t h a t  re s p e c t  i t  w a s  h is  d u t y  to  d o  
m o re  th a n  to  r e f r a in  f r o m  a c ts  t h a t  w e re  w i l l f u l l y  in -
ju r io u s .

D e t t e r in g  v s . E n g l is h  6 4  N .  J . L .  (3 5  V r . )  16, 4 4  A l l .
8 5 5 , 4 8  L .  R . A .  106 ( h )  1900. A  c o n t r a c to r  b u i ld in g  
a w a l l  o f  a  b u i ld in g  o w e s  i t  to  a n  e m p lo y e e  a s u b c o n -
t r a c t o r  e n g a g e d  in  o th e r  w o r k  a b o u t  th e  b u i ld in g  to  ta k e  
re a s o n a b le  c a re  t h a t  th e  w a l l  s h o u ld  n o t  f a l l  w h i le  in  
th e  p ro c e s s  o f  c o n s t r u c t io n .  2 0

T h e  d e fe n d a n t  as th e  le a rn e d  t r i a l  ju d g e  d e c id e d , a c -
c e p te d  th e  o c c u p a n c y  o f  th e  p r o p e r t y  f o r  th e  p u rp o s e  
o f  e x e c u t in g  i t s  c o n t r a c t  o r  d o in g  th e  w o r k  w h ic h  i t  h a d  
c o n t r a c te d  to  d o  in  a c c o rd a n c e  w i t h  i t s  w e l l - k n o w n  a n d  
r e c o g n iz e d  u se s  as a d w e l l in g  h o u s e . A n y  p e rs o n  w i t h i n  
th e  m e e t in g  o f  th e  L a w  u p o n  th e  p re m is e s  b y  a n  e x -
p re s s e d  o r  a n  im p l ie d  i n v i t a t i o n  o f  th e  o w n e r  w a s  a ls o  
th e r e  b y  a n  e x p re s s e d  o r  im p l ie d  i n v i t a t io n  o f  th e  d e fe n -
d a n t ,  th e  o c c u p ie r .  I t  w a s  th e n  th e  d u t y  o f  th e  d e fe n d a n t  
to  e x e rc is e  o r d in a r y  c a re  to  p r o te c t  s u c h  p e rs o n s  in  th e  40
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p re m is e s  a g a in s t  i n j u r y  as w e  h a v e  q u o te d  h e r e to fo r e ,  
t h a t  w h e n e v e r  o n e  p e rs o n  b y  c i r c u m s ta n c e s  p la c e d  in  
s u c h  a p o s i t io n  w i t h  r e g a r d  t o  a n o th e r  t h a t  e v e ry o n e  o f  
o r d in a r y  se n se  w h o  d id  t h i n k  w o u ld  a t  o n c e  r e c o g n iz e  
t h a t ,  i f  h e  d id  n o t  u s e  o r d in a r y  c a re  a n d  s k i l l  i n  h is  o w n  
c o n d u c t  w i t h  r e g a r d  t o  th o s e  c ir c u m s ta n c e s  h e  w o u ld  
c a u s e  d a n g e r  o f  i n j u r y  t o  th e  p e rs o n s  o r  p r o p e r t y  o f  
a n o th e r .  A  d u t y  a r is e s  to  u se  o r d in a r y  c a re  a n d  s k i l l  to  
a v o id  s u c h  d a n g e r . ”  T h e  d e fe n d a n t  in  t h is  ca se  w a s  

I Q  b o u n d  t o  r e c o g n iz e  t h a t  w i t h o u t  th e  u se  o f  o r d in a r y  
c a re  a n d  s k i l l  u n d e r  th e  c i r c u m s ta n c e s  t h a t  h e  w o u ld  
c a u s e  d a n g e r  o f  i n j u r y  to  th e  p e rs o n  o r  p r o p e r t y  o f  
a n o th e r  th e r e fo r e ,  i t  w a s  h is  d u t y  t o  u se  o r d in a r y  c a re  
a n d  s k i l l  t o  a v o id  s u c h  d a n g e r  w i t h  th e  r e s u l t in g  i n ju r y .  
F o r  i t s  n e g le c t  to  p e r f o r m  t h is  d u t y  i t  is  l ia b le .

P o in t  I I
T H E  C H A R G E  O F  T H E  C O U R T  IS  A  C O R R E C T  

E X P R E S S I O N  O F  T H E  L A W .  
on T h e  r u le  o f  L a w  g iv e n  t o  th e  j u r y  b y  th e  c o u r t  to  

a p p ly  t o  th e  fa c ts  is  as f o l l o w s :
“ O f  c o u rs e  i f  y o u  f in d  t h a t  t h is  d e fe n d a n t  c o m -

p a n y  d id  n o  n e g l ig e n t  a c t  c a u s in g  th e  in j u r y ,  n o  
v e r d ic t  s h o u ld  b e  f o r  th e  d e fe n d a n t .  I f  y o u  f in d  
t h a t  i t  d id ,  th e n  y o u  a p p ly  t h is  r u le  as e x p re s s e d  b y  
th e  c o u r t  o f  a p p e a ls  in  t h is  s ta te  w h ic h  is  la id  d o w n  
as th e  la w  o f  th e  S ta te  f o r  th e  g u id a n c e  o f  th e  
c i t iz e n s  o f  th e  s ta te  a n d  t o  b e  a p p l ie d  b y  th e  t r i a l  
c o u r t  in  th e  t r i a l  o f  ca se s  a n d  f o r  th e  j u r y ’s g u id a n c e .  

3Q S a id  th e  c o u r t  o f  a p p e a ls :  “ T h a t  th e  o w n e r  o r  o c -
c u p ie r — a n d  f o r  th e  p u rp o s e  o f  t h is  ca se  th e  d e fe n d -
a n t  h e re , T h e  M a n s f ie ld  P lu m b in g  C o m p a n y ,  w a s  
th e  o c c u p ie r  o f  th e s e  p re m is e s  w h e r e  th e  i n j u r y  
o c c u r r e d — t h a t  th e  o w n e r  o r  o c c u p ie r  o f  th e  la n d s  
w h o  b y  i n v i t a t io n ,  e x p re s s e d  o r  im p l ie d ,  in d u c e s  
p e rs o n s  to  c o m e  u p o n  th e  p re m is e s  f o r  a n y  p u rp o s e  
is  u n d e r  a  d u t y  t o  e x e rc is e  o r d in a r y  c a re  t o  r e n d e r  
th e  p re m is e s  r e a s o n a b ly  s a fe  f o r  s u c h  p u rp o s e s  o r  a t  
le a s t  t o  a b s ta in  f r o m  a n y  a c t  t h a t  w i l l  m a k e  e n t r y  

4 0  u p o n  o r  u se  o f  th e  p re m is e s  d a n g e ro u s . ”  T h e  a u th -
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o r i t ie s  o r  case s  h e r e to fo r e  c i te d  s h o w  t h a t  t h is  is  £i 
c o r r e c t  e x p re s s io n  o f  th e  L a w  a n d  t h a t  in  t h is  case  
i t  w a s  a p p l ie d  w i t h o u t  e r r o r .

W e  r e s p e c t f u l ly  s u b m i t  t h a t  th e  d e fe n d a n t  h a s  s u f fe r e d  
n o  e r r o r  o r  in ju s t ic e  o n  th e  t r i a l  o f  th e  ca u s e  in  th e  c o u r t  
b e lo w  a n d  th a t ,  th e r e fo r e ,  th e  ju d g m e n t  s h o u ld  b e  a f -
f i r m e d .

L E F F E R T S  &  L E F F E R T S ,  
A t t o r n e y s  o f  P la in t i f f - R e s p o n d e n t  j q

J O S .  H .  L E F F E R T S ,
O f  C o u n s e l.
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