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1 •. DISQUALIFICATION - APPLICA~ION. TO LIFT - GRANTED. 

CONCLUSIONS 

In the 1vl~tter. 0 1

f '~n Application ) 
to Remo~~-Drsquilification be­
cause of a Conviction, Pursuant ) 
to R. S. 33~1~31.2 (as amended · 
by Chapter 350, P .L. 1938) .. ) 

· ". AND ORDEH __ . 

Case No~ 75 ) 

In Case 229 2 Bulletin 269, Item 11, it was decided that 
petitioner herein was irn-~ligible to be mnploJred by a -liquor 'li­
censee becau,so .on November 14J 1932 he ha_d been CQnVi.cted of a 
crirae involving ·rri.oi"al ·_turpitude. It- appeared thej_"'ein -that on 
April 25, 1934 he- 'had -pleaded ILQ.g Vll_l t to a statutory charge :of 
rape and had received a suspended sc!ntence,;·that on Aprj_l 30, · 
1938 ho had- :be on arrested) cha,rged with selling alcoholic bever-
ages- -to a minor.- ·-. . . . - . . . .- . . ' ·. . . '.; 

,. ·- At the he.aring- ·herein ·a ·1)1.isiriess -nian, ·who· has· 1m6·wri · ... 
petitionor for fifteen years.? and a Cou11ty Supervisor:· of ·the·: 

,.W.P.A •. -wllo ~.1as _known him since he. vvas a boy, testified that peti­
t_ibner· has :riot' .. been arrGsted or conv.tcted at any· ·tiine other than 
those above m0rition.ed. -- The· -poti tioner testifi(-;d· that he is·· 
married) 'has o_n~ child~" is· prcs.ently -·employeq.. on_ a w.-p.-A .. prq--
j ect j and thttt. he ha;)-· not he en convicted ·of Z:iny cfrime since ·.· 

. April 25_.,.· l,93LL · Tbe ·Ch:tef -of· Police of "the rnl.micipality in 
. which peti ti .. oner r·e,si_d~s"has since advised that _th;;re· -are: no ·· 
· p~ndi~g -investig~tions· ·against _·him~-.. 

.. . Tpe · ·r·ecord -shows.· th~t petitioner . has· -r~ot · be~i:i 'convicted 
of· ~ny .. -.c.rime-- _wi~pin the past· five years -and the o:t1ly question to 
be'·consid·er·ed-·is whether --I 'should· con-c.lude that he--·has· been law­
abiding during ·that period- in-·view of:·his ·a1~rest: 6n ·April 30·.?·: _. 
~938 ~. _.At. t-ha t.; time he. was· e,mployed · as b~rt9nder 1?Y -~ retail li-

i · .. censee;·,anct-_ was. c·haf·g·e~L vii th .soll_iiig alcoholic beventges to a . 
. minot_'t:)f .. £he age_ -.of 18: y~ar s~... -F.frf.an¢l " .. i;;he · lic~ns·e··:;:' vvt;re -held. to 

....... ;await 'thB a·ction: of the. Grand jury,. but ·a check. of the records 
of_'th.~~ Prose~µtbr._'s_ of°f,i9·e_·~ho-Vrs_ tha·t 'the· Grand· Jury :faj_led tQ 

-indict'...ei ther of·_ theni~ · · - · -,_ · ·· '·_: _, · · · -· · · · · · · , 
. ,., ,, ~ : ... .... . : -; . . . . . " ·,... . . ~ . . ' . .. ' . . 

~ M 0 : ~ < 

.. . :: . .-.: .. ·.·:In --v{ew .. 6'f·_ .tt:1.e _ ac:t-~Qx~··qf_ t:(J:e·-Gr~nd_:·Jt1i·y. a.n¢l:.·t11;~.· other'.: 

. ,e,_~lid(?nc'e .-pr_eseilte¢l herein;').· conclude that· pc:)titi·6ner has:·_·c01i;... 
. : d\1ct-ed. htrnse·l.~" ~h. a .. -i~f/~-ab~ding iTV1~:µ~re:r_ .:f·or .. f:L ve ·_y,ea~_:rs ··-Ja's~t_ past 
· ·and. th~t-- his ·as'$ocic:Lti_oi'). ~vi.th. tne· ·a1coho·11c· b·~verage·-;ti;du·s-t.ry 
wiil. P,bt b.e. ·c.otit.rary"· t'O-. the: uuoli'¢. irito:re-st. -. -." ·.. . ·- . i .. ' •. . : ' ·< 

: ,_. . - - ' . ' . . • _:. : '. -!=_ - : • . --. : • : " " ,' . : . .· . . • • ' " ' : : • . 
. . 

_·_, -:-- __ .. ".Accordihg~y-,·:;:it f-~·; __ ;_or1 'this rsth day "of D;2c~mb_e*~ .19_39, 

· :'_ .. ORDERED_ t_hq:_t_. the petitJ.,oner 1 s _c).i$qua_l1fi-~ation from ob-
. t'8:_iJ\ling·: or·. ho+-a1ng · .{l .. l.ic'6rise· Pf p·_ermi t.-"9~,.- )? .. ~:Lng : .. empi~y:ed by. a 
license-e be call.Se of 'the· cO'nvfctioi1s t'efc~rre'd -to" herein be· and the 
same i's. heieby reinov~d in. a;c.corc1aric'e" vv-ith. the· provi-sions of . --
Ro So . 33~1:-31. 2 · (a:s· ai~e,i:1ded by qhapter 3f.?.0, P .L •. 19?58) • 

~ • • • ~ . • ' • . l . : • . . • 

-· ·' 

· · b-:· ·FREDERtCk"BUHNETT;: 
Connnissioner o 
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2. .. . APPELLATE DECISIONS - STARR v & CLEMENTON. 

ELIZABETH STARRJ 

-vs-

BOROUGH COID{CIL OF THE 
BOROUGH OF CLEMENTON, 

Respondent a 

- - - ~ - . ,. 

}: 

) 
.. 

) .. 

) 

) 

~) 
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ON APPEAL 
COI{CLUSIONS 

Leighton J. Heller, Esqo, Attorney for Appe_llant. 
Vincent L. Gallaher, .Esq., ·Attorney for Respond~nt. 

BY .THE .COJYWIISSIONElt:' 

Appellant, .the holder of a .consuri1ption license at io·o 
·Berlin ~oad, Boro~gh of Clemetiton, app~als.from a suspension of 
s_aid license for four months. 

Responclent, aftei ... · hearing duly held, imposed this punish­
ment after finding licensee guil~y on charges of selling -al'coholic 
hever~ges to .minors and per~i.tting disorders on her licensed 
pren~ises .;~ -· 

. At. the hearing herein, over -an objection by appella-nt 1 s 
at~o.ri1ey, . trans.cript of the .testimony talrnn below was $.dmi tted 
into evidence as to the- te.stimony of the alleged minors, ·George 
Davis,, Ja~es Collins, Benjamin Collins arid Edward Lees o ·The 
basis of appellant·t s objection was that such testimony should not 
be rec~ived because St~te Regulations No. 14.provlde that all ap­
peals shall -be heard de novo~ Respondent, however .9 argu~s that 
said evidence is adm5.ssible ·because all of the alleged minors.re-
.side· in Phj~ladelphi~i .·and hence are beyond ·the,· jurisdiction of a 
subpoena issued by this Department.; ·and because 1-1-USUccessful ef­
fort_s ·had been made to obtain. the per$onal appearance of the 
four wi tnesscs at the hearing ··or the appeal. 

While it i$ true that· .Rule -6 of State Regulations No. 14 
provides for a hearing de 11ovci 2 said .rule may be relaxed or dis­
pensed with by the Comrni-ssioner in any case where a strict adher-
ence. to the rule w.oulc).. result in injus:ticeo . Rul,e 14, S~ate Regu­
lations. No. 14~ · There is nothing contained in the statute which 
gives appellant a right to a trial de novo. R. So 33:1:....31~ Be­
cause of~ the facts set . .forth above,. and because appellant, repre­
sented by .counsel at the hearing below.9 had· full· and comp.lete op­
_portuni ty. to. cro.ss-'examiri~~ the alleged minors' .+ shall, in the' 
int~~B~t of·ju~tite, overtule ~he objection and permit the tran­
s·cript to be considered in _evidence, not only to the extent al­
lovved at tho hearing on the appeal hut also as to appellant's 
yvitnl?S~es neard below and Who.did not p.ppear at the.hearing·of 
the ~ppeal~ · · 

.flppellant alleges, as a· reason for. reversal, that the 
.Acting MayorJ who presided, sustained an objection to the follow­
ing question asked of James Collins on cross~examination: 

-''Where bad you been on this evening prior to the . 
time. y_o,u entered. Starr's caf e?" 

.. 
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As the question was framed, it would appear to.be immaterial.· 
If it was intended to show that the witness had obtained liquor 
elsewher.e, as appellan~ contends-, the error j if a~y, did not 
prejudice appellant becaus'e the·· following questions and ··answers 
were subsequeptly asked of and given by: the same witness:. 

uq Did you get any beer: at·· any other place? · 
A Yes.· . · 
Q ·where at? . . 
A Over at the Park· Grill •. 
Q What· did you have· at the· Park Gr-ill?·· 
A Two or three beers." 

App.ellant argues ·also that the ·action· s~1ould b~~ ·reversed 
because· the -Acting Mayor, who: sat at the hearing, v·oted for the 
passage of the resolution suspend:Lng, the license o The point is _ 
without merit. Freint v. Dumont 2 108 N·. Jo L •. 245 (Sup.· Ct .1931). 

. .. .As to the.merits~ Jam~s Collins testified that be and 
·Edw~~d .Lee~,. Benjimin. Coliins and George Davis entered· the bar­
room of .the liceµsed premises ,on the eveni:t1g of· August· 19,. 1939; 
t.hat he or.dered four beers froni Williain ·Starr·,· the husband of 
the licensee ·at the.bar;' tKiat he ·~nd"the .other thra_e took the 
beers aµd walked into a· back rooru where they drank the heers;. 
that ~fter they h~d been oidered to leave the back room by the 
licensee, ·they ·returned to the barroom and then walked to the 
street where they remained a few minutes; that when all four ·re­
turned to the barroom, · G2orge Starr· came· t~o :the far ·end of the 

. par and nthen _the whole bnr ·seemed to move up· on :us·n and they_. 
were "ganged up by a: bUi.~ch ·of fellows in the barroomn; that one. 
of the four in his .party was 1mocked qown and that he was pushed 
t.hrough the wind~ow o:f'· the ~o6r; susta±ning a:·"cut on his arm .which . 
required sixteen stitches; that he .was twenty years ·or. age on . 
. August 19)1 193~·"· 

· BEmjami:J:1 Coilins testified that· he and the· other three in 
his. p~r.ty entered the barroom ,on the evening in question and· that 

·,.he. ·f.ir.st went to'·the dart· board in the ·barroom ar+d ·1ater to the 
.back ro'om; that· he ·and his .Party left the baclc room~ returned· to 
the b~rroom, and 'thence went to the street;· that 'when they again 
entered .the barroom, George Starr came running over, saying "one, 

. tw?, three n i · anc:J:· ·Hf our- mm1. sta1•ted-· and ·then the Wh~le ,bar· came · 
overtt; thnt they pushed Edward Lees down on·his knees and they· 
pushed Collins over on top of him and his hand went through the 
wiridow; ·that he .. had'- taken. a mouthful· of the beer · o\).t of' the glass 
of. one of the other .·boys; 'that he.· was eighteen years of age · on 
the date in questio~o · · · · · 

Edwa~d Lees.testifie~ that·ha taw William Starr·setve the 
beer· in the' ba1~room but that he did not drink- any of the beer,;· 
that he foll_owed the other -threo in his party to th@ back room and 
l?-tCr went With 'them to the" Street; ... that When they returned to 
the barroom George Starr said·"don•t serve them - one,:}· two, 
three'~; that ncr lot of fellows came towards us and Jimmie Ga.llins 
:fell ... ~ver me an~ he went th~ough the glas ~ door. F 

, ., 

George Davis ·testified that four bee.r·s were ordered of 
William Starr -at the bar.; that he stood at the bar and: drank his 
beer; that they went to. the back room and aftm;wards returned to 
the barroom and thence vvent directly to the street; that when they 
returned to the barroom.George Starr pointed them out and said 
'~one, two, 'three"; that there was a rush. to!var.ds the front door,; 

I,' 
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that he couldntt see very well but he:1rd the glass break; that he 
was then n~neteen years of age. 

On behalf of the licensee, William·Starr testified that he 
did not serve the young 1Een; that he was not tending bar but seated 
on a stool at the end of, the bar; that the first time he saw the 
young men was when Georgo Starr told the bartender not to give 
them anything to drink; that the young men vrere not pushed or 
throvvn out., 

George Krider, a bartender, .testified that he did not see 
Mr. Starr serve the young men and that there was· no unnecessary 
disturbanceo Ho aclmittod that he had heard George Starr say "one:; 
two, tbree n 0 

George Starr testified -~hat -he had ordered the young men 
out of the rear room and tnat th.::rc ho.d be2n no s~::rvice of beer to 
D.i s . knowledge, but when th(; young liKm returrnsd. to the barroom he 
had told thrJ barten<l\'..::r not to gb1\:: thera anything to drinlr and 
then started around in front of the bar·; that he made no threaten­
ing gestures r.md· c::_icln't see t:my·onu push the boys; that while the 
young meh were in the ~3tre\.:;t befors returning to the barroom he had 
heard Edward Lees say that he: was going in and WTeck the place. 

At the hearing on appeal} four persons who said they were 
at the licens8d premises on the 1.0vening in question tc~stifie(l_; in 
eff oct 3 that they had not seen any alcoholic beverages served to 
the young ml-m and that no one in the promises had used a:tiy vio­
lence:; and that no om.? in th0 premises had touched the boys, al­
though D.11 ad.mi tted that they had hoard tho crash of th(; glass. 

At tho h;2aring below.another vvitness testifj_2d that he did 
not S(:;e L"iny. type of violonc~; from patrons or the ma:nagerilf~nt. 

The evidence presents a qui.:::stion of fact as to whether the 
minors had be~:;n served alcoholic beverages and whether disorders 
had been permitted on ·the licensed promiseso While there are cer­
tain discr(:;pancies in tho stories told by tho young m8n as to the 
servlc.e and .consumption of alcoholic bevcrng1::;s, I believe that 
thay were served with drinks in thu barroom by William Starro 

As to the disorders: The evidence shows that tho licensee 
and her -agents vvcrc warrantec_ in ordering the young me::.i from the 
licensec.l. premises but I arn sl::.tisfiod that excessiv8 force was used 
by patrons acting at the instigation of George Starr and hence 
that th:_; licensee is guilty of pcrwj_tting disorders on her licensed 
premises .. 

There were:; how0ver, mitigating circtm1stances, and in view 
thereof I shall reduce the penalty imposed from four months ·to two 
months o 

A~cordingly, 
license is nffirmedo 
two months" 

the ac-cion of' responclent in suspcmding the 
The period of suspension is heraby rGduced to 

Do FHEDERICK BUHNETT, 
ConlJTiissioner o 

Dated~ .January 23, 1940. 
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3o APPELLATB DECISIONS - ZIOI1IEK Vo CLEMENTOIL 

ANDREW ZIOMEK, 

Appellant, 

-vs-

BOROUGH COUNCIL OF THi~ 
BOROUGH OF CLEIVIENTON;; 

) 

) 

) 

) 

) 
Respondent 

- - - ) 

QN'. APPEAL 
CONCLUSIONS 

Frank IVL Lario, Esq.:; Attorney for Ap:-Yellant ... 
Vincent L. Gallaher, Esq., Attorney :for Respondent .. 

BY THE COMIJIISSIONEH ~ 
I. 

PAGE 5. 

AppGllant, the holder of· a conswnp~ion license at 101 
Borlin Road, Borough of Clementon, app~als from a suspension of 
. said license for four months o 

Respondent, after hearj_ng duly held, imposed this punish­
ment after finding licensee guilty on a charge of selling alco­
holic. beverages to minors .. 

The case was submitted upon the transcript of the hearing 
held before the Borough council dnd upon additional eviclenco pre­
sented by appellanto 

At the hearing below, George Davis, Jruaes Collins, Ben­
jamin Collins and Edward Lees testified that thGy visited the 
licensed premise~ of Andrew Ziomek on August 19, 1939 at about 
11~15 P.i\L 

George Davis testified that he was then nineteen years 
of age; that when the :four young mon entered th~~ premises they 
startccl to play darts; that after two other players replaced two 
of those originally in the ·game:; one ·of these two men purchased a 
glass of beer and a ~hiskey for Davis, both of which were served 
to Davis at the bar by the l}.censet.:;. 

James Collins testified that ho was then twenty yeais of 
age;_; that whil0 he wa~3 playing at the dart board he drank two 
glasses of beer _which had bccm purchasecl at tht:J bar by one of the 
two strangers who had entered the gamea 

Benjamin Collins testified that he was then eighteen 
years of age; that he had been in the dart g·ame and had later 
walked to the bar· where he drariK either two or three glasses of 
beer served to him by the license8o · · 

Edward Lees testified.that _he was then eighteen years of 
age; that he had not been in the dart garne but that he had pur­
chased two or three g lassrJS of beer at the bar from the licensee. 

On behalf of appellant testimony was given by the li.cen·­
see ;i hj_s father J _a, waitress and :three persons who said that they 
had been on_·_ th1~ .licens·ect premises th<~ entire evi:ming of August 19, 
.1939. All of ·said witnesses· testi·fied that bu.siness had been very 
dull beC8:US.e. of a severe; rain storm earlier in the clo.y; that there 
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vvere very few patrons in th12 ·premises during the entire evening; 
that none of these yoml.g men wore present at the licensed prem­
ises at any time on said eveningo 

While ther3 are certain slight discrepancies between 
the stories told by the four young men, their testimony, con­
sidered in its ~ntirety, has the ring of truth. They described 
the layout of the prem:ises and identified the licensee as the 
bartc.:mdero. Weighing their positive evidence·. against the nega­
tive e:vidence produced by appellant, I find. that there is suffi­
cient to sustain the finding of guilt. 

Hence, the action of respondent in suspending the 
license was proper. 

The only p·oint remainir.i.g is tho question of penalty, 
which, appellant argues, is excessiveo He has been a licensee 
at his present address for about three years. He all~ges that 
respondent,in inflicting a penalty, was influenced by the fact 
that it had imposed a sirnilar penalty against another licensee 
in a case involving the: sarn0 minors but· wherein there were ag~ 
gravat1ng circmnstancus not present in this case. I dislike to 
moderate any penalty infl.icted by any issuing author.i ty and will 
do so only in those .cases.where it clearly appears that the pen­
alty imposed is excessive. Allowing.reasonable latitude for 
differences of opinion, thirty days would appear to be ample for 
a first offense of this kind. ~ 

affirmed .. 
days o 

Tb.e action of respondent in suspending trw license is 
The period of suspension is hereby reduced to t:hirty 

.Do F ... "9.EDERICK BURNETT, 
Commissioner· o · 

Dated: January_ 23, 1940Q 

4. APPELLATE DECISIONB - BASELICI v. ASBURY PAt-"'1IL 

MATTEO BASELICI, 

Appellant, ) 
-vs-·· 

CITY COUNCIL OF TEE CI.TY. OF 
ASBURY PARK, 

.Hespondent 

) 

) 

-) 

ON APPEAL 
CONCLUSION$. 

Schlossbach & Ne'J\'.nian.9 Esqs., Attorneys f.or the Ap1)ellant., 
Walte:2 Taylor., Esq.,, Attorney for the ·Respond.ent~ 
Mortimer Eisner, Esq., Attorney for the Landlord. 
Haydn Proctor, Esq .. :; Attorney for VVilliam Oelman, a licensee 

and ·objec.tor. 

BY THE COMl'JlISSIONER ~ 

The issui2 to be=; determin9d in this appGal is whether it 
was proper for respondent to deny· appellant 1 s application to 
transfer his plena~y retail consumption licru1se from 1411 Kingsley 
Street to 1108 Main Street for the·reason.9 among others, that 
there are· a sufficiE?nt nW11ber of li.quor stores already located 
on l\h:ain Street. 
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Nine·teen licensed establish.men.ts are now housed on that 
street-9 which is approximately a mile long and consists of six­
teen blocks. Fifteen are consumption licenses and four are dis­
tribution. Only two buildings separate the proposed pre111ises 
from those of o. tavern now located on the same blo,ck at 1114 Main 
Street. 

As I said in Alpert v. Asbury Park 2 Bulletin 380, Item 2: 

.rtThc' number of licensed places to be pe·rmi tted 
in a.nY particular' area is a mp.tter confided to 
the sound discretion of the issuing ·authority~ 
Santoriella Vo Howell 2 Bulletin 252, Itern 8; 
Sudol v. Wallington? Bulletin 267, _Item 10; 
Pitman v. PelllbertoJh__Bulletin 277, Item 6; 
Boodx Vo Glouceste~LW_ Bu~letin 300, Item 11; 
Smith v. Winslow9 Bulletin 334; Item 1. The 
privilege of a ·place to place transfer of an 
outstanding license is subject, among other 
things, to· the reasonable and bona fide exer­
cise of that discretiono Lingelbac~ v. North 
Caldwell 2 Bulletin 180, Item 8; Ninety-One 
Jefferson.St.2 Passaic~ Inca v. Pa~sai~2 Bulle­
tin 255, Item 9; f6lanskv Ve Millburn? Bulletin 
258, Item 2; Mita Vo Orange2 Bulletin 266, Item 
10; Gomulka V• Linden, Bulletin 29,.1, Item 8; 
~h v. Winslow, supraan · 

Respondent.., with due civic pride in its outstanding busi­
ness streetj refuses to allow Main Street to ·become, as expressed 
by its mayor.9 a nbottle row.n It should be upheld in that refus­
al ·even though it bas not adopted any ordinance limiting the 
number of licenses that may be issued anywhere in the municipal­
i ty·o Alpert v .. Asbury Park 2 supra" Such action cam1ot be said 
to be arbitrary or unreasonable in the light of Uw licenses al­
ready issued for pr~mises on Main Street~ 

Appellant attempted to show that there was a public need 
for an additional tavern at the address where he seek$ to trans-

· fer o One witness, residing next door, disclosed that her reason 
for desiring another tavsrn on that block was beeause the liccm-

. see now located there is of foreign extraction mid Hof cdurse 
there are a lot of people would rather go where there· are more 
Amer~cans t1; that nr would not want to go to l:Jir .. Oelman' s,, n An­
oth()r witness, who does not reside in the murdcipality, and whose 
place bf business is a half-mile from the proposed premises, when 
questioned whether there was any necessity for another tavern 
whfch did not also conduct a restaurant business, answered in the 
negative. Another, formerly en1ployed by app::.;:llant c.1.nd hopeful of 
future employmc.~nt, admitted that the other tavern was sufficient 
to supply the needs of the people in the vicinity, and still an­
otht.:r said,.9 nI do not care for him (th.12 othe:r· licensee) at all .. " 

-Such testimony falls far short of that necessary to sus­
. tain the burden of proving a public necessity for another liquor 
store in the nBighborhood. · 

Appellant further alleges discrj_minatioh :in that three 
consumption licenses were granted for· premises on Ma_in Street 
during the present fiscal yBar,· prior to the denial of his appli­
cation on S0ptember 26, 1939, as follows~ 
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Frank Siciliano, 601 Maip. Street o : ·This licen~e · 
wa,f? .. originally denied· ·b~r respond~nt but issued 
0~1 August. .7·, 193_9/ .after reversal_ on appeal" to 

·· this Department.· Suff"ice i.t to. ··say that the · 
~present issue Was not~~aised _in that caseo See 
"Siciliano v. Asburi .Park.i. Bulletin 341, Item 3 .. 

- . ' 

2. Ethel Fey, 808 Mq,in .Street.. Thi·s address; for 
several y~ars pri6r to the present fiscal year, 
has been ·licensed for the· sale of·· liquor .. · The 
prior licensee conducted a tav.ern the.re until 

· ·,June 30, 1939, but failed ·t9 re,new because .. of 
fina,ncial diffi_cul tle_s .. ·.Respondent· theri issued 

·a license to Fey on August H, 1939 because.it 
.felt ttthat whert; a· 1ice.nse had be1.3n the·y ·were 
w~llirig 'to permit_ -~no-ther· ·one to. go .. th.ere .. " 

. . . . ' .. . .. 

3. Guiseppe· Marinacciq., · 807 Main -Stree.t. .This li­
cense, was ·issue·d· 1?Y respondent on June 27., 1939, 
three months befor·e t.he 'd-eriial of appellant's 
applic~tiono . . 

-, True,;i. ~he issna:nce of the _·Fey and lVIarinac.c'io ·licenses, 
and the fact that..; resp·ondent ·failed to raise· the q1ie,stion of suf­
ficiency in the Sicili·ano case·,.· lends color· _to appella~1t 1·s -con­
tention of discriminatibno Howevor·,-, there must :be a t~me at 
Which an issuing _authority has. a rlght·to take a bona fide stand 
that the saturati'on· point has ·been reached.. ·Apparently, respon- .. ' ,·­
dent has. now determined· upon a policy of restricting _the -numb9r of 
licensed .premises that it·will '.allow ori Main Street.· Ip view of 
a+1· the circumstances!}· I shall give the ;respondent 'the . .benefit o:f 
the. dqubt and shall take at face value its· avowed intentiqn. not to 
constitute Main Street.a noottle row~n 

. T~1:~. action of respopden t is affirmed • 

. Do FREDERICK BURNETT, 
· Comillis sioner ~· · 

Dated: January 24, 19400 

5. EXTERIOR 'SIGNS - RETAIL LICENSEE AND· PROPRIETOR. OF UNLICENSED 
RESTAURANT MAY· NOT ERECT A SIGN BETWEEN 1riIB. TWO $TORES, ··READING 
HBAR AND RESTAURANT D_ ,, • • 

11fr •. E • G.. Gill ,j 
Dover. N .. · ~., 

My dear Ivfr o ·0111: 

January 23., 1940 

I have yours ·or January 17th and understand· ·that the 
proprieter of the tavern and the proprietor of the :restaurant, ... 
whose premises.are adjacent but·in no wise connected, pro.pose to 
erect between_ the two stores an outside·sign reading u~ar ·and 
Restaur.antn J each paying half of the cost of the signo 

There iG .. nothing ··wrcmg· ··with sharing the -expense 1 but 
the sign represents tha't. both places are l·icensed to se'll alcoholic 
beverag.es which is not true·, as the restaurant proprietor holds no 
liquor license whatsoever. 

The plan is there~ore disappruved.. , 
Very truly yours 
D. FREDERICK BURNETT:J 

Commissioner .. 
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6. APPELLATE DECISIONS - .S.Al\/IUELS' PHATuvIACY ~ INC. vs. 
NEWAR.K .Al~D TURK 

Samuels 1- Pharmacy, Inc., 
a corporation, · 

Appellant, 

-vs-

Municipal Board of Alcoholic 
Beverage Control of the City of 
Newark and Jacob Turk, 

Respondentsc 

) 

) 

) 

) 

) 

) 

On Appeal 

CONCLUSIONS 

PAGE 9 .• 

Farkas & Samuels, Esqs., by Maurice Schapira, Esq., Attorneys 
for Appellant. 

Joseph B. Sugrue.:i Esq., A.ttorney. fo~ R2spondcnt, Mm1fcipal 
Board of Alcoholic Beverage Cohtrol df the City of 
Newark. · 

Sidney Simandl, Esq.~ Attorney_·fo~ Respondent) Jacob: Turk. 

Samuel Poleshuck, Esq., Attorney for Combination Liqp.or 
Merchants of New J·ersey,, ·an objector. 

:2.y. THE COiv.ffiHSSIONER~ 

This is an _appeal :from t.f1e transfer of respondent 
Turk's plenary retail consum~Yci011 license from 141 South 

.Orange Avenue to 141-143 South Orange Avenue, Newark. 

. Appellant corporation, the holder of a distribution 
license for pr~:;mises located within 150 ,feet of the premises 
considered herein, conterids (1) that 141-143 South Orange 
Av.;::;nue are separate buildings a~nd ,hence require separate 
licenses; (2) that the changes to be ma.de_ by.respondent 

.Turk are a mere subterfuge to enable hiAf·to operate.a tavern 
and a .. separate po.ckn.ge goods. storb lmder his consumption li­
cense. 

_ · ·viewed from the street, thr2 buildings known as 141-
143 South Orange Avenue (owned by the same individual) appear 
to be separat0 buildings. On tho street luv;:_~l there is a 
s·~Jace of seven inches between the two buildinc;s but the upper 
floors of both buildings are apparently connected ftt the 
present time·. . Hcspond(:mt 'j;urk pas filed plans to connect a 
portion of th0 first floors of both buildings. This is to 
be accorn)lish2ci by structural chc.,<_ngcs to bt:; iilflde in the 
rear par tions of both buildings, wh:Lch will· ro.sul t in the 
creation of a passageway six feet in depth between the store 
at 141 South Orange Avenue. and the store at 143 South Orange 

\ 
\ 
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Avenue. The resulting arrangement of the first floor would 
be substantially as shown in the diagram below: 

said: 

i~--

As to· (1) : 

.-um 1 n 1---, ---·u 
1 ro------1, I 1 

1 

-~---l.-J-==----·,,___I _..w._;J --• ~ ~ r-11 

It 11 

B 

Pi<.(51!NT 

Sro~E. 

In Re Beisch, Bulletin #81, Item #10, I 

nsepc-:trat2 licenses 3 however, will not invariably 
be required on the sole ground that the premises 

·sought to be licensed consist of s·r.:.:Veral buildings. 
Situations ri1ay arise -where it can reasonably be 
said that because of th8 adjacent location of the 
buildings and their opera ti on as a single 1.:i.ni t, 
they constitute one specified place of business 
within the rnco.ning o.f the statute.n 
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~ . ~he p~esent case is analogous to New Jerse 
;L_;iceri:s-ed Beverage Association vs. ~amden, Dulletin 215, 

"';,.tern #5, wherein it was ruled: · 

ttThe test, whether stores or establisht"Tients 
are single or s~parate, is-not how they were 
originally built or what they used to be, but 
rather what they are now.n 

In the present case the structural changes to be made by 
respondent Turk will result in the -establishment of a 
singlG place of business. 'I'he archway, Wkj.eh·- is marked 
"A" in the above diagram, is to be eight feet in width. 
The passageway previously referred to and marked "B" in 
the above diagram is six feet in depth, and the public 
may freely pass from ._one portion of the licensed premises 
to the other portions thereof. The present· case, therefore, 
is clearly distinguishable from the situation discussed 
in R.e Schlcmger~ Bulletin #165, Item tfll, wherein it was 
held that where a tavern and package store. are conducte~1 
distinctly and are~separated entirely by a room or hallway, 
they are, in a substantial s·2nse, -sepe:trate establishments 
requiring separate licenses. 

The premises considered herein will constitute a 
single place of business when the alterations are ~ompleted. 

As to (2): · J\ plenary retail consumption license 
entitle~ the holder thereof to the peimissive privileges 
of· selling liquor ,in original containers for off-premises 
consumption and selling l:Lquor in open receptacles for 
on-premise;;; consumption. The holder may, .f'ancy-free, 
choose to exercise both, neither or "E:dther of ·these privi­
leges. Franklin Stores Coo vs. Newark an,d Shau~ro, Bulletin 
//362, Item =//2 •. It follows that since 'IurkYs premises vdll 
constituto a single establishment, he ma:y conduct thc~m as a 
tavern or package store or both. The fact that he plans to 
operate a package store in the front part of the addition 
to his liccmsed · pr.2mises is immaterial,, He may arrange his 

- premises as he desires so lon~ as tho premises constitute 
a single cstablish.-rrient. Ro Ko"ehler, Bulletin lf59, Item 
1Jfl3. 

It is not necessary to consider herein viliether this 
result works. a hardship upon existing· cJ.istribution l:Lcenseos. 

·That is not th,2 question at issue in this cas:-3. I have here­
tofore disappr6ved a sp~cial condition inserted on transfer 
of a eonsurnption liccmse, the effect of which would lirni t 
th~-:.· ,-.0·11ri"uc•+ O·I'=' ·t·lJ'8·0 D~ckag~-., aoou··1 s 1DU,. ... -i·-~1°SS 11 "·1·,:icj,--... C·l·.,,., .. .,,,Yl,_ .'-' v ,,._ u •. .i; '-"' "·"-C ..., t:> 1-. .;::> .i..l.:"'-' :J -~l. U _ _, .!.. .i.. l~ l.A.J.U 

stanc0s similar to those considered hereino Re Whitman, 
BulL:;tin -7;1:012,, Item 1/=6. If proper control requires the· 
elimination of arrangements similar to those considered 
herein, the remedy rests with the Legislature. 

It does ndt clearly appear whsthor the structural 
changes have been made. The action of respondent is affirmed 
but thc.llcen.so may not be actually transferred until the. 
changes are made· in accordarice with the ·plans submitted to 
the Municipal Board-of Alcoholic Bov8rage Con'trol of the 
City of Newark. 

Dated~ January 24, 1940~ 
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7. APPELLATE DECISIONS -- FRAN.t\:LIN ST.ORES COo v. NEWARK. 

FRANKLIN STORES COMPANY and 
GEOHGE SAWCZUK, 

Appellants, 

-vs-

MUNICIPAL BOAHD OF ALCOHOLIC 
BEVERAGE CONTROL OF THE CITY OF 
NEWARK and HARRY GRUBER, 

Responclentso 

) 

) 

) . 

) 

) 

) 

) 

ON APPEAL 
CONCLUSIONS 

Louis B. Englander, Esq., .·.Attorney for Appellant, Franklin 
Stores companyo . 

Charles VL Chadwick.9 Esqo, Attorney for Appellant, George Sawczuk. 
Joseph B~ Sugrue, Esq., Attorney for Respondent, Municipal Board 

of Alcoholic Beverage Control •. 
Klein & Klein, Esqs., by Nathaniel J. Klein, ·Esq~:; Attorneys for 

Respondent, Harry Gruber. 

BY THE COIVlMISSIONER: 

This a~peal is from the person-to-persori and place-to-· 
place transfer of Joseph Atrashewski's 1938~39 plenary retail dis­
tribution license for 28 Garibaldi Avenue to Harry Gruber for 
293 West Kinney street, Nevv-ark, · and from the renewal of that li-­
cense..'I as thus transferred, for the present fiscal year. 

Appellants' sole contention is that Gruber's package 
store is - and, at time of the transfer, was - ·within 750 feet of 
the existing plenary retail distribution premises of the Franklin 
Stores Cornpany at 261}-263 Springfield Avenue:>· Newark; ·that hence; 
the transfer and subsequent renewal violated Section·5 of Newark 
Ordinance #2419, which provides (with certain exceptions here not 
material): · . · . 

t1No Plenary Retail Distribution License .... oshall be 
granted or transferred to another premises within a 
distance of sev(;n hundred and fifty (750) feet from 
an existing licensed premises covered by a Plenary 
Retail Distribution Licenseon 

T~~s regulation, designed to prevent the overcrowding 
of distribution licenses in any particular section of the City, 
is reasonable in purpose and hence- valid. Schvmrz Drug St9res 9 

Inco Vo Newark et ~l .. ~ Bulletin 343, Item 5o 

Sinco it fails to specify the mode of measuring the 
750 feet:> such measurement is to be made in the same manner as 
measurement of the 200 feet under R .. 1S., 33: 1-76· (which forbids 
the issuance of a retail liquor license for prem1ses within 200 
feet of a school or church) . Re: _Guenther 2 Bulle tin 206, Item 15; 
Re Deull 2 Bulletj_n 234, Item 7; Hudson-Bergen R1;.:;tail Liquor Stores 
Association Vo Loris and We§t New York, Bulletin 254, Item 10; 
Atlantic City L·i censed Beverage:: Association v. Atlantic City et 
~ Bulletin 296~ Item 6c 
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Such measurement is, so far as possibh~, directly along 
wall and street lines between the nearest poj_nt of the near· .st 
entrances ·of the respective premises. Aldar:-elli v. Asbury Park? 
Bulletin 186 1 Item 12; St. Mary's Greek Catholic Church v ... 
Manvill.e et al. 9 Bulletin 187, Item 1; Memorial Presbyterian 
Church Vo Newark et al!...i Bulletin 191, Item 8; Szycher v. Bayonne 2 

Bulletin 266, Itom 5; Re Pasternak2 Bulletin 287, Item 7o 

However, respondents contend that, along the sidewalk be­
tween Gruber's store on West Kinney Street and the Franklin store 
on Springfield .Avenue (each standing at the bot tom of an rvHn, . 
with Boyd Street being the cross-bar), there are various obstruc­
tions, such as doorsteps and cellar doors, etc. which prevent 
measurement _along the wall or sidewalk line_; that.? measuring along 
a line to circumvent these obstructions, the distance is, as cnl­
culo.tod by the Newark Police, 7!55 feet, and, as calculated by 
Gruber•s surveyor, 757024 feet. · 

These measurements go right up to the recessed doors of 
the entrancE:1-ways of tho respective stores, thus including.? among 
other things.? the full d.c:pth of the entrance-ways o Such $queezing 
in of additional footage, here necessary to rna.ke up the requisite 
distance.? is improper. Proper measurement begins and ends, not at 
the recessed doors.? but at the nearest point of each entrance-way 
on the sidewalko Cf. Goldberg Vo Little Falls 2 Bulletin 177, 
Itmn 4; Bely v .. Bayonne ct al. 2 Bulletin 266, Item 4; Szycher v. 
Bayonne2 supra; Re Schiffman2 Bulletin 273, Item 5. 

- Thus measured, it appears that the dlstance, Ewen follovv­
ing respondents' course of square corners wherever possible, is, 
at most, 745.5 feet (as calculated by the poli~e) and 747~74 feet 
(as calculated by Gruber 1 s surveyor), hence falling .shy of the:; 
requisite distanceo Measurement by the appellants• surveyor and 
by investigators of this Department reveals that the correct dis­
tance, without the sharply turned cornersJ is less than 740 feeL 

While the shortage- is pc;rhaps small, nevertheless, since 
tlw Newark Ordinance definitively sets the limlt at ?50 feet, it 
is just as fatal as a. greater shortageo 

Hence, the transfer of the 1938-9 license and its renewal 
for the current fiscal year were, in so far as Gruber's premises 
are concerned, erroneous, since those premises are within the 
prohibited distance of an exist:Lng YYpackagen store. 

However, there is no 2vidence or contention that Grub!2r is 
not personally qualified to hold the license. In consequence, I 
shall, instead of cancelling his present lj_cense, suspend ].t until 
it is trarn3ferred to other and satisfc.,ctory premises.. Cf. Re Hemy.2 
Bulletin 295,, Item 9; Re McCauley? Bulletin 295, Item 10. 

Accordingly, 1t is ORDERED that the said pl 12nary retail 
distribution license of Harry Gruber for the current fiscal year, 
for premises at 293 West Kinney Street, Newark, be and the same is 
hereby suspended for the balance of its term, effective immediate­
ly, with leave reserved to the licensee to file application with 
the Municipal Boar-ct of Alcoholic Beverage Control of the City of 
Newark to transfer the said. license to satisfactory premises in 
Newark, and, if the application be granted,, to apply to me for an 
orde1' liftj_ng the suspension herein imposed so that the: license may 
be effectively transferredo 

Dated: January 24, 1940. 

D. FREDEHICK BURNETT, 
Commissionero 
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Bo SEIZURES - CONFISCATION PROCEEDINGS -.PROPERTY FORFEITED,, 

In the Matter of the Seizure ) 

) 

) 

) 

on December 16, 1939 of Jolm 
Mack's Pontiac Sedan and a 
gallon .jug of alcohol con.- . 
tained therein, on Harker Field 
Road, between English Creek 
Road and Zion Road.? in the 
Township of. Egg Harbor, Count:yr 
of Atlantic and· State· of· New ) 

- -) 
Jerseyo 

Case 5651 · 

ON HEARING 
CONCLUSIONS AND ORDER 

Harry Castelbaum, Esq,.J Attorney for the Department of 
.Alcoholic. Bc~verage Control o 

No .other appearanceso 

BY THE COMMISSIONER~ 

On December 16, 1939 investigators of this Department 
apprehended Mack White while transportj_ng a gallon jug of un­
taxed alcoholic beve1"ages in a Pontiac Sedan owned by Jobn Macko 
They arrested JVIack Whi.te 2 and seized the car and the liquor.o 

No one appeared at the hearing held herein to contest 
the seizure or forfeiture of the property. 

The alcoholic beverages are £rima facie illicit since 
th2 gallon jug bore no indicia of tax payment. P.Lo 1939, 
c. 177r:: 0 He~c:~ it and thG automobile are unlawful property ... 
Ro S. .o3o1-.1.. (y J • 

Accordingly, it is ORDERED that the seized property 
described in Schedule "ATY herein be and the same is hereby for­
feited in accordance with the provisions of R.o S., 33:1-66, and 
that J.t bo reto.J.ned for tho use of hospitals and State, County 
and rnunici~Jal ins ti tntions J or destroyed in whole or in part 
at the diroction of the Commissionoro 

Dated: January. 21±, 1940. 

D. FHEDEHICK BUHNETT, 
Comrnis SJ.oner o 

s c F.iEIYQL1L.!~~ H 

1 - 1-gallon jug of alcoholic beverages 
1 - PontJ.ac SGG(':.Yl.'.1 EngJ.ne No. 930095, 

Serial No. 811522, No J. 1939 Regis­
tration No,, AE 54 c. 
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9. DISCIPLINARY PROCEEDINGS - FAIR TRADE - SALES AT CUT RATES. 

In tbB Matter of Disciplinary 
Proceedings against 

THEATRE LIQUOR SHOP, INC., 
716 Main Avenue, 
Clifton, New Jersey, 

) 

) 

) 

) 
Holder of Plenary Retail Distri­
bution License D-10, issued by the) 
Mm1icipal Cow~1cil of the City of 
Clifton. ) 

CONCIJUSIONS 
AND ORDER 

Jolm NL McDcrrnott, Esq., Attorney for the Licensee. 

Charles Basile,· Esq., Attorney for the State Department of 
Alcoholic Beverage Control. 

BY ~CHE COMMISSIONER: 

The li.censee has pleaded· guilty to a charge of St?lling 
liquor at less than the Falr Trade price at the licensed premises 
on December 27, 1939, in violation of Rule 6 of State Regulations 
No. 30., . 

ThG usual penalty for this vj_olation is ten days. 

By entering this plea in ample time before the day fixed 
for hearing, the Department has been saved the time and expense 
of proving its case. The license will, therefore, b8 suspEmded 
for fi vc; (5) days instead of t(m (10) days" 

Accord1ngly, it is, on this 24th day of January, 1940:; 

OHDEHED:J that Plenary Retail Distribution License D-10, 
heretofore issued to Theatre Liquor Shop, Inc. by the~ 1V1mlicipal 
Council of the City of Clifton be and tho same is h(;reby sus­
pended for a period of five (5J days, effective January 28, 1940, 
at 3:00 A. M. 

D. FREDERICK BURNETT, 
commissioner. 
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lOo DISCIPLINAHY PROCEEDINGS - BR.AWL - LICENSE REVOKED. 

Samuel R. Morton, 
Ci.ty Clerk.? 
Ro.hway, No Jo 

IVIy dear Mr. Morton~ 

January 24, 194:0. 

I have before me your letter of January 20th re disci­
plinary proceedings conducted by the Mln1icipal Board of Alco­
holj_c Beverage Control against Stephen Muzyka.? 1591 Main Street, 
charged with permitting a brawl on bis licensed premises on 
December 31st, and note that the liNmse was revokedo 

Please exprc~ss to the menfbr:;rs of the Board my apprecia­
tion for their conduct of th(~~sc proceedings on the Board's own 
initiative., 

Since I know nothing of th~? facts.? I can f~xpress no 
opinion on tho merits. 

I note, however, that the resolution revoking the li­
cense recites that M:uzyka hacl on two previ01is occasions been 
found guilty of violation of the State Regulations. According 
to my records, his license was suspended for forty days _commenc­
ing in April 1938 for permitting gambling on his licensed premise~ 
and again for nin0ty-five days commencing in August 1938 for the 
same kind of violation. 

., 

Verv truly '-rours / ~ . J J // 

c·-.... /Y.h .· . !/;---:-;_ ----//---, - - .. -· .,,/ ,..,.--, ,/ I , ~ lt_J ( &,(A (A .· VAH-f'/-f ~ I 

Commissioner. 


