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6A:14-3.1

the discretion of a court or an administrative law judge, may
not be reduced if the conditions in (d)1 and 2 below are found
to exist:

1. The parent is illiterate and cannot write in English;

2. Compliance with the notice requirement in (c)1 and
2 above would likely result in physical or serious emo-
tional harm to the student;

3. The school prevented the parent from providing such
notice; or

4. The parent had not received written notice according
to N.JLA.C. 6A:14-2.3(e) and (f) of the notice requirement
that is specified in (c)1 and 2 above.

Amended by R.2000 d.230, effective June 5, 2000.
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a).

In (a), inserted a reference to early childhood programs; and rewrote
(b).

Amended by R.2006 d.315, effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).

In (a) and (b), substituted “students with disabilities” for “the
disabled”; in (b), inserted “for placements in unapproved schools” in the
last sentence; in (c)3, updated the N.J.A.C. reference; in (d), rewrote the
introductory paragraph.

Case Notes

Neither New Jersey statute precluding local educational agency’s
(LEA’s) placement of disabled student in sectarian school, nor its
implementing regulations, apply to unilateral parental placements, for
purpose of determining whether such placements are reimburseable if
LEA is found to have failed to provide free and appropriate public
education (FAPE) required under IDEA. Individuals with Disabilities
Education Act, § 601 et seq., as amended, 20 U.S.C.A. § 1400 et seq.
LM., a minor child, by his parents, HM. and E.M. v. Evesham
Township Board of Education, 256 F.Supp.2d 290.

School board pays for private school program where individualized
placement program fails to meet special student’s needs. MLE. v.
Ridgewood Board of Education, 97 N.J.A.R.2d (EDS) 27.

SUBCHAPTER 3. SERVICES

Case Notes

State special education regulation limiting procedural safeguards
applicable to disciplinary suspensions of students not yet receiving
special education services to those students with respect to whom school
district had already determined that evaluation for eligibility for services
was warranted improperly narrowed scope of protections available under

the Individuals with Disabilities Education Act (IDEA); under IDEA,

procedural safeguards applied as soon as parent requested evaluation of
a student or one of student’s teachers expressed concern about student’s
behavior or performance to director of special education or other school
district personnel. Baer v. Klagholz, 771 A.2d 603 (2001).

6A:14-3.1 General requirements

(a) Child study team members, specialists in the area of
disabilities, school personnel and parents as required by this
subchapter shall be responsible for identification, evaluation,
determination of eligibility, development and review of the
individualized education program, and placement.
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(b) Child study team members shall include a school
psychologist, a learning disabilities teacher-consultant and a
school social worker. All child study team members shall be
employees of a district board of education, have an identifi-
able, apportioned time commitment to the local school district
and shall be available to provide all needed services during
the hours students are in attendance.

1. Each member of the child study team shall perform
only those functions that are within the scope of their
professional license (where applicable) and certification
issued by the New Jersey Department of Education.

(c) Specialists in the area of disability include, but are not
be limited to, child study team members, as well as speech-
language specialists, occupational therapists, physical thera-
pists, audiologists, school nurses, advance practice nurses and
physicians who are appropriately certified and/or licensed to
carry out activities under this chapter. Where an educational
certificate and a license are required to carry out activities
under this chapter, the professional shall be appropriately
certified and licensed.

(d) Child study team members and, to the extent appro-
priate, specialists in the area of disability:

1. Shall participate in the evaluation of students who
may need special education programs and services
according to N.J.A.C. 6A:14-3.3 and 3.4;

2. Shall participate in the determination of eligibility of
students for special education programs and services
according to N.J.A.C. 6A:14-3.5;

3. May provide services to the educational staff with
regard to techniques, materials and programs. Services
include, but are not limited to, the following:

i.  Consultation with school staff and parents;
ii. Training of school staff; and

iii. The design, implementation and evaluation of
techniques addressing academic and behavioral difficul-
ties;

4. May deliver appropriate related services to students
with disabilities;

5. May provide preventive and support services to
nondisabled students; and

6. May participate on Intervention and Referral Ser-
vices teams pursuant to N.J.A.C. 6A:16-8.
Amended by R.2006 d.315, effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).
In (b), inserted “available to provide all needed services” and added
(b)1; in (c), deleted “may” preceding “include”, inserted “are” following
“but”, and inserted “appropriately” in the last sentence; rewrote (d).

Case Notes

Modifying individualized educational program without consulting
child study team was not improper. Fuhrmann on Behalf of Fuhrmann v.
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East Hanover Bd. of Educ., C.A.3 (N.J.)1993, 993 F.2d 1031, rehearing
denied.

The District board of education could not abolish employee’s social
worker position while maintaining child study team (CST) and
contracting outside to replace employee’s position. Vicenzino v.
Bedminster Tp. Bd. of Educ., 312 N.J.Super. 243, 711 A.2d 904, 126
Ed. Law Rep. 1092 (N.J.Super.A.D. 1998).

Child study team evaluation requested by one parent was not required
for progressing student in joint custody after divorce when opposed by
other parent. R.F. v. Saddle Brook Board, 95 N.J.A.R.2d (EDS) 187.

School district did not improperly abolish Child Study Team. Mullin
v. Boonton Town Board of Education, 94 N.J.A.R.2d (EDU) 583.

Parent must allow child with reading disabilities to be evaluated by
child study team. Board of Educ. of Voorhees Tp. v. S.W., 93
N.J.A.R.2d (EDS) 107.

A guidance counsellor is not automatically a member of the child
study team, which consists of the school psychologist, social worker and
a learning disabilities teacher-consultant (citing former N.J.A.C. 6:28-
1.3). Childs v. Union Twp. Bd. of Ed., 3 N.J.A.R. 163 (1980), affirmed
per curiam Dkt. No. A-3603-80 (App.Div.1982).

6A:14-3.2 Case manager

(a) A case manager shall be assigned to a student when it
is determined that an initial evaluation shall be conducted.
Child study team members or speech-language specialists
when they act as members of the child study team shall be
designated and serve as the case manager for each student
with a disability.

(b) The case manager shall coordinate the development,
monitoring and evaluation of the effectiveness of the IEP.
The case manager shall facilitate communication between
home and school and shall coordinate the annual review and
reevaluation process.

(c) The case manager shall:

1. Be knowledgeable about the student’s educational
needs and program;

2. Be knowledgeable about special education proce-
dures and procedural safeguards;

3. Have an apportioned amount of time for case
management responsibilities; and

4. Be responsible for transition planning.

6A:14-3.3 Location, referral and identification

(a) Each district board of education shall develop written
procedures for students age three through 21, including stu-
dents attending nonpublic schools located within the district
regardless of where they reside, who reside within the local
school district with respect to the location and referral of
students who may have a disability due to physical, sensory,
emotional, communication, cognitive or social difficulties.

1. The requirements of this section apply to highly
mobile students with disabilities, such as migrant and

Supp. 9-5-06

homeless students, and to students who may have é
disability even though they are advancing from grade to
grade.

2. The activities undertaken to locate nonpublic school
students with disabilities shall be comparable to activities
undertaken to locate public school students with disabili-
ties. In addition, each district board of education shall
consult with appropriate representatives of nonpublic
school students on how to carry out these activities.

i.  For preschool age students enrolled in early
childhood programs, the child-find obligations, includ-
ing evaluation for eligibility for special education and
related services, shall be the responsibility of the district
of residence of the parent of the student.

ii. For nonpublic elementary or secondary school
students, the child-find obligations shall be the responsi-
bility of the district of attendance in accordance with
N.J.A.C. 6A:14-6.1.

3. The procedures shall include:

i.  Utilizing strategies identified through the Inter-
vention and Referral Services program according to
N.J.A.C. 6A:16-8, as well as other general education
strategies;

ii. Referral by instructional, administrative and
other professional staff of the local school district,
parents and state agencies, including the New Jersey
Department of Education and agencies concerned with
the welfare of students.

iii. Evaluation to determine eligibility for special
education and related services; and/or

iv. Other educational action, as appropriate.

(b) Interventions in the general education setting shall be
provided to students exhibiting academic difficulties and shall
be utilized, as appropriate, prior to referring a student for an
evaluation of eligibility for special education and related
services.

1. Within Abbott districts, the system of assessment
and interventions within general education programs ac-
cording to N.J.A.C. 6A:10A-3.1 shall be implemented for
all students who have reading as their primary area of
difficulty.

(c) The staff of the general education program shall
maintain written documentation, including data setting forth
the type of interventions utilized, the frequency and duration
of each intervention, and the effectiveness of each interven-
tion.

1. When it is determined through analysis of relevant
documentation and data concerning each intervention
utilized that interventions in the general education program
have not adequately addressed the educational difficulties,
and it is believed that the student may have a disability, the
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6A:14-4.9

of Developmental Disabilities, to provide vocational evalu-
ation, work adjustment training, job coaching, skill train-
ing, supported employment and time-limited job coaching;

2. Placement shall be made according to the student’s
IEP. The IEP shall specify the core curriculum content
standards to be met and shall address how the instruction
will be provided; and

3. Within 10 calendar days of placement in community
rehabilitation facilities, the district board of education shall
provide written notification of the placement to the county
office.

Amended by R.1998 d.527, effective November 2, 1998.
See: 30 N.J.R. 2852(a), 30 N.J.R. 3941(a).

In (b)3, divided the learning and/or language disabilities program

category into Mild to moderate and Severe.
Amended by R.2000 d.230, effective June 5, 2000.
See: 32 NJ.R. 755(a), 32 N.J.R. 2052(a).

Amended (b)3; in (d)2, added second sentence.
Amended by R.2001 d.397, effective November 5, 2001.
See: 33 N.J.R. 2375(a), 33 N.J.R. 3735(b).

In (f), rewrote 1.

Amended by R.2006 d.315, effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).
Rewrote the section.
Notice of Rule Invalidation.
See: 39 N.J.R. 4572(a).

Validity of 6A:14-4.7(a)2 affected by Council on Local Mandates
decision In the Matter of Complaints Filed by the Special Services
School Districts of Burlington, Atlantic, Cape May, and Bergen Counties
(Adopted by the Council and Issued: July 26, 2007).

Case Notes

State special education regulations governing placement of sec-
ondary-level students in community rehabilitation programs for voca-
tional rehabilitation services, permitting students to be placed in pro-
grams approved by the state Division of Vocational Services (DVRS),
were insufficiently broad to encompass placement in programs approved
by agencies serving the blind or those so severely developmentally
disabled as to be unemployable, as required under the Individuals with
Disabilities Education Act (IDEA). Baer v. Klagholz, 771 A.2d 603
(2001).

6A:14-4.8 Program criteria: home instruction

(a) A student with a disability shall have his or her IEP im-
plemented through one to one instruction at home or in an-
other appropriate setting when it can be documented that all
other less restrictive program options have been considered
and have been determined inappropriate.

1. Prior written notification that a district intends to
provide home instruction shall be provided to the Depart-
ment of Education through its county office.

2. Notification shall be effective for a maximum of 60
calendar days at which time renewal of the notification
may be made. Each renewal shall be for a maximum of 60
calendar days.

3. A written record of the student’s home instruction,
including dates and times during which home instruction is
provided, shall be maintained, and the teacher providing
instruction shall be appropriately certified as teacher of stu-
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dents with disabilities or for the subject or level in which
the instruction is given.

4. Instruction shall be provided for no fewer than 10
hours per week. The 10 hours of instruction per week shall
be accomplished in no fewer than three visits by a certified
teacher or teachers on at least three separate days.

5. Instruction shall be provided at a location conducive
to providing educational services, taking into consideration
the student’s disability and any unique circumstances. The
parent shall be consulted in determining the appropriate
location for the provision of home instruction.

6. If a parent repeatedly fails to make a student avail-
able for scheduled home instruction, the district board of
education shall consider whether the student is truant in ac-
cordance with N.J.S.A. 18A:38-27 and proceed accord-

ingly.

Amended by R.2003 d.387, effective October 6, 2003.
See: 35 NJ.R. 1991(a), 35 N.J.R. 4714(c).

Rewrote (a)1 and 2.
Amended by R.2006 d.315, effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).

In the introductory paragraph of (a), substituted “with a disability” for
“classified as disabled”; rewrote (2)3; in (a)4, inserted “or teachers”;
added (a)5 and (a)6.

Case Notes

Classified student was properly placed on home instruction due to his
disruptive behavior. East Windsor Board of Education v. B.F., 96
N.J.A.R.2d (EDS) 195.

Special education school’s closure requires unprepared autistic
student’s home instruction under strict program until attainment of
generalization. J.S. v. High Bridge Board of Education, 96 N.J.A.R.2d
(EDS) 68.

Home instruction was not better for student than placement in self-
contained class for pupils having emotional difficulties. Hamilton
Township v. J.C., 95 N.J.A.R.2d (EDS) 157.

Escalating misconduct warranted home instruction pending out-of-
district placement for behavioral modification. West Windsor v. J.D., 95
N.J.A.R.2d (EDS) 146.

Nosebleeds did not pose serious enough problem to warrant emergent
relief in form of home instruction. Mount Laurel Board v. C.S., 95
N.J.A.R.2d (EDS) 110.

Placement of violent student in home study program pending results
of child study team. Oaklyn Bd. of Educ. v. C.G., 93 N.J.A.R.2d (EDS)
97.

Program designed and implemented by child study team was
adequate; expenditures for outside tutoring not reimbursable. S.A. v.
Jackson Board of Education, 92 N.J.A.R.2d (EDS) 256.

Gifted student with cerebral palsy was entitled to home instruction as
interim placement. J.M. v. Woodcliff Lake Board of Education, 92
N.J.A.R.2d (EDS) 249.
6A:14-4.9 Exceptions

(a) Exceptions for the age range and group sizes specified
in N.J.A.C. 6A:14-4.4 through 4.7 shall be granted:

1. On an individual basis;
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2. Only with prior written approval of the Department
of Education through its county office; and

3. For a period not to exceed the balance of the school
year.

(b) The county office shall determine whether the granting
of the exception would interfere with the delivery of a free,
appropriate public education to the student, or other students
in the group and on that basis shall either:

1. Approve the request; or
2. Deny the request.

(c) If the request is denied, the district is still obligated to
implement the IEP.

(d) The parent of a student with a disability for whom the
exception is requested, and the parents of the students who
are affected by the request for an exception shall be informed
by the district board of education that such a request is being
submitted to the county office of education.

(e) Upon approval of the exception by the county office,
the district board of education or the appropriate education
agency shall inform the parents of the students with disa-
bilities who are affected by the exception.

() As of July 6, 1998, no waivers or equivalencies pursu-
ant to N.J.A.C. 6:3A shall be granted to this chapter.

Amended by R.2000 d.230, effective June 5, 2000.
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a).
In (a)3, substituted “the balance of the school” for “one” preceding
“year”; and in (d), deleted a reference to adult student.
Recodified from N.J.A.C. 6A:14-4.10 and amended by R.2006 d.315,
effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).
In (f), deleted last sentence. Former N.J.A.C. 6A:14-4.9, Home
instruction due to temporary illness or injury for students with or without
disabilities, repealed.

6A:14-4.10 Statewide assessment

(a) Students with disabilities shall participate in the State-
wide assessment system according to the following:

1. Except as provided in (a)2 below, students with dis-
abilities shall participate in each content area of the general
Statewide assessment for their grade. Accommodations and
modifications approved by the Department of Education
shall be provided when determined necessary by the IEP
team to students with disabilities who participate in the
general Statewide assessments.

2. Students with disabilities shall participate in the
Alternate Proficiency Assessment (APA) in each content
area where the nature of the student’s disability is so severe
that the student is not receiving instruction in any of the
knowledge and skills measured by the general Statewide
assessment and the student cannot complete any of the
types of questions on the assessment in the content area(s)
even with accommodations and modifications.

Supp. 11-5-07

3. Following the 11th grade, students with disabilities
who are required to pass the HSPA for graduation and have
not done so shall participate in the SRA in accordance with
NJ.A.C. 6A:8. If a student is participating in the SRA as
determined by the IEP team, the student shall not be re-
quired to again participate in the HSPA and pass that as-
sessment.

Amended by R.1998 d.527, effective November 2, 1998.
See: 30 N.J.R. 2852(a), 30 N.J.R. 3941(a).

In (a)4, inserted “after one administration of the High School
Proficiency Test when the student fails one or more sections of the test
and” following “when”.

Amended by R.2003 d.387, effective October 6, 2003.
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c).

Rewrote the section.

Recodified from N.J.A.C. 6A:14-4.11 and amended by R.2006 d.315,

effective September 5, 2006.

See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).

In (a)1, deleted “or age” following “grade”; in (a)3, added the second
sentence. Former N.J.A.C. 6A:14-4.10, Exceptions, recodified to
N.J.A.C.6A:14-4.9.

6A:14-4.11 Graduation

(a) The IEP of a student with a disability who enters a high
school program shall specifically address the graduation re-
quirements. The student shall meet the high school graduation
requirements according to N.J.A.C. 6A:8-5.1(c), except as
specified in the student’s IEP. The IEP shall specify which
requirements would qualify the student with a disability for
the State endorsed diploma issued by the school district re-
sponsible for his or her education.

(b) Graduation with a State endorsed diploma is a change
of placement that requires written notice according to
N.J.A.C. 6A:14-2.3(f) and (g).

1. As part of the written notice, the parent shall be pro-
vided with a copy of the procedural safeguards statement
published by the Department of Education.

2. As with any proposal to change the educational pro-
gram or placement of a student with a disability, the parent
may resolve a disagreement with the proposal to graduate
the student by requesting mediation or a due process hear-
ing prior to graduation.

3. In accordance with N.J.A.C. 6A:14-3.8(d), a reeval-
uation shall not be required.

4. When a student graduates or exceeds the age of eli-
gibility, the student shall be provided a written summary of
his or her academic achievement and functional perform-
ance prior to the date of the student’s graduation or the
conclusion of the school year in which he or she exceeds
the age of eligibility. The summary shall include recom-
mendations to assist the child in meeting his or her postsec-
ondary goals.

(¢) If a student attends a school other than that of the
school district of residence which is empowered to grant a
diploma, the student shall have the choice of receiving the
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diploma of the school attended or the diploma of the school
district of residence.

1. If the school the student is attending declines to
issue a diploma to the student, the district of residence
board of education shall issue the student a diploma if the
student has satisfied all State and local graduation
requirements, as specified in the student’s IEP.

(d) If a district board of education grants an elementary
school diploma, a student with a disability who fulfills the
requirements of his or her IEP shall qualify for and receive a
diploma.

(e) Students with disabilities who meet the standards for
graduation according to this section shall have the oppor-
tunity to participate in graduation exercises and related
activities on a nondiscriminatory basis.

Amended by R.2000 d.230, effective June 5, 2000.
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a).

Amended (a); added a new (b); and recodified former (b) through (d)
as (c) through (e).

Amended by R.2000 d.358, effective September 5, 2000.
See: 32 N.J.R. 1712(a), 32 N.J.R. 3332(b).

In (a), updated N.J.A.C. reference.

Recodified from N.J.A.C. 6A:14-4.12 and amended by R.2006 d.315,

effective September 5, 2006.

See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).

In the introductory paragraph of (b) and (b)3, updated N.J.A.C.
references; added (b)4 and (c)1; in (d), inserted “and receive”. Former
N.J.A.C. 6A:14-4.11, Statewide assessment, recodified to N.J.A.C.
6A:14-4.10.

Case Notes

School district was not required to fund additional full year at out-of-
district school for special education student who could meet school
district’s graduation requirements by attending summer school. T.R. v.
Mt. Olive Board of Education, 96 N.J.A.R.2d (EDS) 293.

Emergency relief request to allow classified student, who had been
barred from graduation ceremonies for assaulting teacher, to participate
in those ceremonies was denied. C.T. v. Clifton Board of Education, 96
N.J.A.R.2d (EDS) 212.

Emergency relief request to allow student with excessive absences to
participate in graduation ceremonies was denied. M.P. v. Hackettstown
Board of Education, 96 N.J.A.R.2d (EDS) 210.

Special education student not receiving diploma would be allowed to
participate in graduation ceremonies where individualized education
plan specifically provided for participation. K.M. v. Northern Valley
Regional High School District and Ridgewood Board of Education, 96
N.J.A.R.2d (EDS) 197.

Special education student was properly denied graduation and senior
privileges due to her poor attendance and failure to earn required number
of academic credits. A.S. v. Wayne Board of Education, 96 N.J.A.R.2d
(EDS) 162.

6A:14-4.12 (Reserved)

Recodified to N.J.A.C. 6A:14-4.11 and amended by R.2006 d.315,
effective September 5, 2006.

See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).
Section was “Graduation”.
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SUBCHAPTER 5. PROVIDING EDUCATIONAL AND
RELATED SERVICES

6A:14-5.1 General requirements

(a) Each district board of education, independently or
through joint agreements, shall employ or contract with child
study teams as set forth in N.J.A.C. 6A:14-3.1(b), speech
correctionists or speech-language specialists and other school
personnel in numbers sufficient to ensure provision of re-
quired programs and services pursuant to this chapter.

1. Joint agreements for child study team services may
be entered into with local education agencies including
other local school districts, educational services commis-
sions, jointure commissions and county special services
school districts.

2. A district board of education may supplement child
study team services with additional teams through con-
tracts or joint agreements.

3. Ifavacancy occurs on a child study team(s) because
of an absence of a member or members of the team(s) for
an identified period of time, the district may, for the
duration of any such vacancy, contract with a clinic or
agency, an individual or another district board of education
for those services that were provided by the absent team
member(s).

(b) When a district board of education provides its educa-
tional program through another New Jersey public school
district, responsibility for the requirements of this chapter
shall be according to the following:

1. In a sending-receiving relationship pursuant to
N.J.S.A. 18A:38-1 et seq., when all the students of one or
more grades of a district board of education attend
school(s) operated by other district boards of education, the
receiving district board of education shall be responsible
for determining the eligibility of those students and
developing and implementing their IEPs.

2. When individual students are placed by a district
board of education in a school operated by another district
board of education, a contractual agreement shall be made
between district boards of education which specifies
responsibility for providing instruction, related services
and child study team services to students with disabilities.

(c) For the services listed below, district boards of educa-
tion may contract with private clinics and agencies approved
by the Department of Education, private professional prac-
titioners who are certified and licensed according to State
statutes and rules, and agencies or programs that are certified,
approved or licensed by the Department of Human Services
or by the Department of Health and Senior Services to
provide counseling or mental health services. For the related
services listed in (c)liii and v below, approved private
schools for students with disabilities may contract with
private clinics and agencies approved by the Department of
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Education, private professional practitioners who are certified
and licensed according to State statutes and rules, and
agencies or programs that are certified, approved or licensed
by the Department of Human Services or by the Department
of Health and Senior Services to provide counseling or
mental health services. All instructional, child study team and
related services personnel provided by approved clinics and
agencies and private professional practitioners shall be fully
certified. No instructional, child study team and related
services personnel provided by approved clinics and agencies,
or private professional practitioners, may, if a certification is
required for the discipline under which they are providing
services, provide services under this subsection if certified
through the emergency certification process.

1. For public school students:

i.  Independent child study team evaluations accord-
ing to N.J.A.C. 6A:14-2.5;

ii.  Child study team services to supplement existing
local district services;

iii. Related services;

(1) Certified occupational therapy assistants and
others employed in a supportive role to licensed and,
where applicable, certified providers of related ser-
vices, shall work under the supervision of an appro-
priately licensed and, where applicable, certified
provider of such services.

(2) Physical therapy assistants shall work in the
presence and under the supervision of a certified
physical therapist.

(3) Specialists in behavior modification or other
disciplines for which there is no license or
certification shall hold, at a minimum, a bachelors
degree in education, psychology or a related field
from an accredited institute of higher education and
shall work under the supervision of certified district
board of education personnel.

iv. Home instruction; and

v. Speech-language services provided by a speech-
language specialist when a district or private school for
students with disabilities is unable to hire sufficient staff
to provide the service.

2. For students attending nonpublic schools, the district
in which the facility is located may contract for the fol-
lowing services:

i.  Evaluation, determination of eligibility, classifi-
cation and the development of a service plan;

ii. Supplementary instruction, speech-language ser-
vices and home instruction for students determined
eligible for such services; and

Supp. 9-5-06

iii. English as a second language according to
N.J.LA.C. 6A:15 and compensatory education according
to N.J.S.A. 18A:46A-2¢ for students eligible for such
services.

(d) District boards of education may purchase services
listed under (c)1 and 2 above from Department of Education
approved clinics and agencies with prior written notice to the
Department of Education through its county office according
to the following;:

1. Notice of the intent to purchase services shall
include the proposed terms of the contract;

2. The notice shall be effective for one year; and

3. Districts are not required to provide prior notice to
the Department of Education when contracting for an
independent child study team evaluation in accordance
with N.J.A.C. 6A:14-2.5.

(e) District boards of education may contract for medical
diagnostic services with medical clinics and agencies
approved by another New Jersey State agency or appropriate
state agencies outside of New Jersey.

Amended by R.2000 d.230, effective June 5, 2000.
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a).

In (c), added a second sentence in the introductory paragraph.
Amended by R.2000 d.358, effective September 5, 2000.
See: 32 N.J.R. 1712(a), 32 N.J.R. 3332(b).

In (c)2iii, updated N.J.A.C. reference.

Amended by R.2003 d.387, effective October 6, 2003.
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c).

Rewrote (c).

Amended by R.2006 d.315, effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).
Rewrote the section.

Case Notes

Student with multiple disabilities required extra year of special
education due to chronic absenteeism. G.K. v. Roselle Borough, 95
N.J.A.R.2d (EDS) 86.

Evidence supported in-district placement of neurologically impaired
student; parents’ preference for out-of-district placement only one factor
in decision. S.A. v. Board of Education of Township of North
Brunswick, 92 N.J.A.R.2d (EDS) 220.

6A:14-5.2 Approval procedures for clinics or agencies

(a) For the purposes of approval by the Department of
Education, a clinic or agency shall consist of three or more
professionals. Initial approval of a clinic or agency shall
require, but not be limited to, submission and evaluation of
the following:

1. A valid certificate of incorporation or certificate of
formation. Where appropriate, any licenses or permits
required by ordinances in effect within the state, county, or
municipality where the clinic or agency provides its ser-
vices shall be provided;

2. A description of the scope and nature of services to
be offered;
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Placement of child was inappropriate to meet his educational needs;
parents entitled to private school tuition reimbursement. J.S. v.
Livingston Board of Education, 92 N.J.A.R.2d (EDS) 94.

Day placement, not residential placement, was appropriate for
multiply handicapped student. J.B. v. Township of Montville Board of
Education, 92 N.J.A.R.2d (EDS) 65.

Law Review and Journal Commentaries

Out-Of-District Placement for the Special Needs Child. Michaelene
Loughlin, Sherry Chachkin, 222 N.J.L.J. 43 (2003).

SUBCHAPTER 7. RECEIVING SCHOOLS

Case Notes

Parents of disabled students failed to sustain their burden of
demonstrating that state special education regulations were arbitrary,
capricious, or unreasonable, or were violative of Individuals with
Disabilities Education Act (IDEA), federal regulations, or state special
education laws. Baer v. Klagholz, 771 A.2d 603 (2001).

6A:14-7.1 General requirements

(a) Receiving schools include educational services com-
missions, jointure commissions, regional day schools, county
special services school districts, the Marie H. Katzenbach
School for the Deaf, approved private schools for students
with disabilities (that may or may not provide residential
services) and public college operated programs for students
with disabilities. Receiving schools shall obtain prior written
approval from the Department of Education to provide
programs for students with disabilities through contracts with
district boards of education.

1. Approval to establish or change a program shall be
based upon the criteria established by the Department of
Education in this subchapter.

2. Monitoring and approval shall be conducted on an
ongoing basis by the Department of Education.

(b) For a student in a program operated by or under con-
tract with the Department of Education, the district board of
education retains responsibility for the provision of programs
and services under this chapter.

(c¢) Programs for students with disabilities provided under
this subchapter shall be operated according to this chapter.

1. Exceptions regarding age range and class size shall
be requested by the district of residence board of education
and determined pursuant to N.J.A.C. 6A:14-4.9. District
boards of education and providers of programs under this
subchapter shall maintain documentation of this approval.

(d) Annually, providers of programs under this subchapter
shall prepare and submit a report to the Department of Edu-
cation through the county office. The report shall be sub-
mitted on a format provided by the Department of Education
and shall include the kind and numbers of staff providing
special education and related services.
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(e) Annually, providers of programs pursuant to this
subchapter shall prepare and submit a report, in a format
provided by the Department of Education, to the Department
of Education through the county office. The report shall
include, but not be limited to, the number of enrolled students
by age, race, ethnicity, and additionally, the number of
students whose placements were terminated during the pre-
vious school year, and, when known, the subsequent place-
ment for each student whose placement was terminated.

(f) Out-of-State private schools for students with disabili-
ties shall be approved to provide special education programs
by the department of education of the state in which they are
located prior to applying for eligibility to receive New Jersey
students.

(g) The residential component of an approved private
school for students with disabilities shall be approved by
either the New Jersey Department of Human Services or by
the appropriate government agency in the State in which the
school is located.

(h) An employee of a district board of education who is
directly or indirectly responsible for the placement of students
with disabilities shall have no interest in or shall not be
employed by any approved private school for students with
disabilities which serves students with disabilities placed by
that district board of education.

Amended by R.2006 d.315, effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).

Rewrote (¢)1; added new (e) and recodified former (e) through (g) as
new (f) through (h); throughout the section, substituted “students with
disabilities” for “the disabled”.

Case Notes

Authority to contract for speech therapy services. Impey v. Board of
Educ. of Borough of Shrewsbury, 273 N.J.Super. 429, 642 A.2d 419
(A.D.1994), certification granted 138 N.J. 266, 649 A.2d 1286, affirmed
142 N.J. 388, 662 A.2d 960.

School board could terminate tenured speech correction teacher and
have services provided by educational services commission. Impey v.
Board of Educ. of Borough of Shrewsbury, 273 N.J.Super. 429, 642
A.2d 419 (A.D.1994), certification granted 138 N.J. 266, 649 A.2d 1286,
affirmed 142 N.J. 388, 662 A.2d 960.

Public school unable to compel private school to re-admit expelled
student. H.F. v. Pemberton Township Board of Education, 97
N.J.A.R.2d (EDS) 101.

6A:14-7.2 Approval procedures to establish a new
receiving school

(a) Prior to the establishment of a receiving school for
students with disabilities, an application shall be submitted to
the Department of Education according to the following
schedule:

1. The applicant shall submit a description of the pro-
gram and services to be offered which shall include, but
not be limited to:

i.  The educational philosophy of the program;
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ii. Characteristics of the program, which shall in-
clude the number of students to be served, numbers and
types of classes, number of school days, and daily hours
in session;

iii. The curriculum and materials including a de-
scription of how the core curriculum content standards
will be implemented;

iv. A mechanism for evaluating student progress and
program efficacy; and

v. The organizational structure, including projected
number of personnel by title, job function and personnel
requirements, including certification;

2. A survey of need indicating the number, age range,
types of students with disabilities to be served by the
proposed programs/services and the reasons these students
cannot be served in the resident district, supported by
documentation from local public school districts. Docu-
mentation of local school districts surveyed shall be
included. The Department of Education shall determine if
the program to be provided by the receiving school is
needed and shall notify the applicant of the decision no
later than 90 calendar days after receipt of the needs
assessment.

i.  Any appeal of a decision to deny approval may
be made to the Commissioner of Education in
accordance with N.J.A.C. 6A:3;

3. Additionally, each approved private school for stu-
dents with disabilities shall submit:

i.  An affidavit that its programs and services for
students with disabilities are nonsectarian and in com-
pliance with N.J.S.A. 18A:46-1 et seq., N.J.A.C. 6A:14,
The Individuals with Disabilities Education Act (20
U.S.C. §§1400 et seq.) and the Rehabilitation Act of
1973 (U.S.P.L. 93-112 Section 504, 29 U.S.C. §794a);

ii. The administrative policies and procedures of the
school;

iii. An assurance that necessary emergency proce-
dures will be followed;

iv. A copy of the approval of the facility by the
issuing agency, including a certificate of occupancy and
certification of health and fire approval;

v. A copy of the certificate of incorporation;

vi. Staffing information which shall include a list of
professional staff who will provide services. The list
shall verify each individual’s certification and license, if
one is required, the function he or she will perform, and
that a criminal history review pursuant to N.J.S.A.
18A:6-7.1 has been completed for the individual; and

vii. A projected budget in accordance with N.J.A.C.
6A:23-4.
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Amended by R.2000 d.137, effective April 3, 2000.
See: 31 N.J.R. 4173(a), 32 N.J.R. 1177(a).
In (a)2, changed N.J.A.C. reference.
Amended by R.2006 d.315, effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).
Rewrote the section.

6A:14-7.3 Amendment procedures for receiving schools

(a) An approved receiving school for students with disabil-
ities may amend its policies, procedures, the services pro-
vided or the location of its facilities by obtaining prior written
approval from the Department of Education through its
county offices of education.

1. To amend the policies, procedures, nature and scope
of the services provided, or increase or decrease the
services provided, the approved receiving school shall
submit the following:

i. A copy of the revised policy and/or procedure;

ii. A revised description of the scope and nature of
the services to be offered according to N.J.A.C. 6A:14-
7.2(a)3iii(4); and

iii. A list of professional staff who will provide these
services. The list shall verify each individual’s certifica-
tion and license, if one is required, that a criminal history
review pursuant to N.J.S.A. 18A:6-7.1 has been com-
pleted for the individual and the function he or she shall
perform.

2. To amend the location of its facilities, an approved
private school for students with disabilities shall submit a
copy of the valid health, fire, HVAC inspections, occu-
pancy and, if applicable sewerage plant.

3. In accordance with N.J.A.C. 6A:23-4.3(a)l, if an
approved private school for students with disabilities seeks
to expand the school and its program by opening an
additional location, the school must submit an application
for approval as a new private school for students with
disabilities in accordance with this subchapter and receive
such approval prior to operating an approved private school
in the new location.

(b) When a professional staff member leaves or a new
professional staff member is hired by an approved private
school for students with disabilities, the approved private
school shall provide written notification to the Department of
Education through the county office within seven calendar
days of the change.

Amended by R.2006 d.315, effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).

In (a)liii, inserted “, that a criminal history review pursuant to
N.J.S.A. 18A:6-7.1 has been completed for the individual”; in (a)2,
substituted “students with disabilities” for “the disabled” and “HVAC”
for “boiler”; added (a)3; in (b), substituted “students with disabilities™
for “the disabled”.
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6A:14-8.3 Provision of programs

(a) A residential State facility may recommend placement
of a student with a disability in a local school district. Docu-
mentation of attempts to place the student in the least restric-
tive environment according to N.J.A.C. 6A:14-4 shall be
stated in the student’s IEP. Tuition shall be paid by the State
facility to the local board of education where the student is
placed.

(b) All personnel providing special education programs,
related services, or multi-disciplinary team services shall hold
the appropriate educational certificate and, if required, a
license for the position in which they function.

(c) Day school programs operated by the Department of
Human Services shall be provided in the following manner:

1. The Department of Human Services shall provide
educational programs and related services for students with
disabilities in State-operated or contracted facilities;

2. The district board of education shall be responsible
for providing the services according to N.J.A.C. 6A:14-3.3
through 3.8. The day school program is responsible for
implementing the IEP developed by the district board of
education; and

3. The district board of education shall be responsible
to monitor the student’s placement at least annually to
ensure the implementation of the IEP.

(d) An educational program for students with disabilities
in a State residential facility shall be commensurate with
those in a day school program.

(e) For students placed in State facilities, representative(s)
of the program and the district board of education shall
participate in any meeting(s) according to N.J.A.C. 6A:14-
2.3(k).

(f) When a student in a State facility is in need of home
instruction according to N.J.LA.C. 6A:16-10.1, the State
facility shall implement the home instruction program.

Amended by R.2006 d.315, effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).

In (a), substituted “4” for “4.2”; rewrote (b); in (e), substituted “(k)”
for “(i)”; in (f), substituted “6A:16-10.1” for “6A:14-4.9”,

Case Notes

N.J.A.C. 6:28-8.3(d) upheld as statutorily consistent. In re: Repeal of
N.J.A.C. 6:28, 204 N.J.Super. 158, 497 A.2d 1272 (App.Div.1985).

SUBCHAPTER 9. MONITORING, CORRECTIVE
ACTION AND COMPLAINT INVESTIGATION
6A:14-9.1 Monitoring and corrective action

(a) The Department of Education shall monitor all pro-
grams and services required by this chapter for compliance
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with New Jersey statutes, the New Jersey Administrative
Code, the approved special education plan and Federal re-
quirements under the Individuals with Disabilities Education
Act (IDEA).

1. The monitoring process shall include, but is not
limited to, review of:

i.  Provision of a free, appropriate public education
in the least restrictive environment;

ii. Provision of transition services; and

iii. Disproportionate representation of racial and
ethnic groups in special education and related services,
to the extent such representation is the result of
inappropriate identification.

(b) The monitoring procedures may include, but are not
limited to:

1. A self-assessment conducted by the program being
monitored;

2. Review of data, reports and student records;
3. On-site visits;

4. Comparison of a sample of individualized education
programs with the programs and services provided;

5. Development of an improvement plan by the pro-
gram being monitored to address areas of noncompliance
identified during the self-assessment; and

6. Audit of Federal and State funds.

(c) After the monitoring process is completed, a report
shall be written and sent to the public or private agency.

(d) If the public or private agency receives a final report
that indicates noncompliance in addition to any areas of need
identified through self-assessment, revisions to the improve-
ment plan shall be developed by the agency and submitted to
the Department of Education for approval.

(e) The improvement plan shall include, but not be limited
to, the following:

1. Objectives and strategies for correcting each non-
compliance item cited, including resources needed; and

2. The dates by which noncompliance will be cor-
rected.

(f) The Department of Education shall review the im-
provement plan and notify the agency if it is acceptable.

(g) When an improvement plan is not submitted, found
unacceptable or not implemented, the Department of Edu-
cation shall notify the agency of the actions that it intends to
take.

(b) An appeal of the denial of approval of an improvement
plan, imposition of sanctions or determination of noncom-
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pliance may be made to the Commissioner of Education
according to N.J.A.C. 6A:3.

(i) The Department of Education shall maintain monitor-
ing records for a period of at least five years.

Amended by R.2000 d.137, effective April 3, 2000.
See: 31 N.J.R. 4173(a), 32 N.J.R. 1177(a).
In (h), changed N.J.A.C. reference.
Amended by R.2000 d.230, effective June 5, 2000.
See: 32 N.LR. 755(a), 32 N.J.R. 2052(a).
In (a), added a reference to Federal requirements under IDEA.
Amended by R.2006 d.315, effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).
Rewrote the section.

6A:14-9.2 Complaint investigation

(a) The State Director of the Office of Special Education
Programs or designee(s) shall be responsible for reviewing,
investigating and taking action on any signed written com-
plaint regarding the provision of special education and related
services covered under this chapter.

(b) An organization or individual may request a complaint
investigation by simultaneously submitting a written signed
request to the State Director of the Office of Special Edu-
cation Programs and to the educational agency against which
the complaint is directed. The complaint shall include:

1. A statement that a public or private education
agency has violated the requirements of State and/or Fed-
eral statute and/or regulation for the provision of special
education and related services;

2. The facts on which the statement is based; and
3. The time period when the alleged violation occurred.

i. The complainant shall allege a violation that
occurred not more than one year prior to the date that the
complaint is received.

(c) The Office of Special Education Programs shall, if
deemed necessary, complete an investigation within 60 calen-
dar days after receipt of the written signed complaint and
issue a report setting forth a final decision with respect to the
complaint, unless the time period is extended according to
(c)6 below.

1. If a party believes that a final decision includes an
error that is material to the determination in the decision,
the party may inform the Office of Special Education
Programs and the other party in writing, within 15 days of
the date of the report. The letter shall identify the asserted
error and include any documentation to support the claim.
The Office of Special Education Programs will determine
the appropriate steps to consider the claim of error after
receipt of the letter.

2. The investigation may include, but not be limited to:

i.  Review of policies and procedures;
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ii. Review of student record(s);
iii. Observation of programs;
iv. Interview(s);

v. An on-site investigation if determined necessary;
and

vi. If the parent consents, an opportunity for the
education agency to engage the parent in mediation or an
alternative means of dispute resolution.

3. The complainant shall be given the opportunity to
provide additional information, either orally or in writing
about the allegations in the complaint.

4. The education agency against which the complaint is
directed shall be provided an opportunity to respond to the
complaint and, at the discretion of the Director of the
Office of Special Education Programs or a designee, may
be afforded an opportunity to resolve the issues in the
complaint prior to issuance of an investigation report.

5. The State Director of the Office of Special Educa-
tion Programs may extend the timeline for completion of
the investigation only if exceptional circumstances exist
with respect to a particular complaint or if the parent and
education agency agree to mediate the dispute or engage in
another means of dispute resolution.

(d) If a written complaint is also the subject of a due pro-
cess hearing or contains multiple issues of which one or more
are part of that hearing, the Office of Special Education Pro-
grams shall set aside the entire complaint until the conclusion
of the hearing. :

1. If an issue is raised in a complaint that has been
previously decided in a due process hearing involving the
same parties, the hearing decision is binding and the Office
of Special Education Programs shall inform the com-
plainant to that effect.

(e) A report of findings, conclusions and, when warranted,
the required corrective actions shall be sent to all parties
within 60 calendar days after receipt of the written signed
complaint unless the 60-day time period is extended in
accordance with (c)6 above.

() If the education agency is found to be in noncom-
pliance, a corrective action plan in accordance with the
directive in the report shall be developed and submitted to the
Office of Special Education Programs.

(g) The corrective action plan shall include, but not be
limited to:

1. Objectives, strategies and activities for correcting
each noncompliance item cited, including resources needed
to obtain the objectives; and

2. The dates by which the noncompliance will be
corrected.
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(b) The State Director of the Office of Special Education
Programs shall review the corrective action plan and notify
the education agency if it is acceptable.

(i) The Office of Special Education Programs shall review
and verify the implementation of the corrective action plan.

(j) When a corrective action plan is not submitted, is
unacceptable or is not implemented, the Office of Special
Education Programs shall notify the agency of the actions it
intends to take.

(k) Nothing in this section shall be construed as limiting
the right of parents or adult students to seek a due process
hearing with regard to issues raised in a request for complaint
investigation. If a due process hearing is sought while a com-
plaint investigation is pending, the complaint investigation
with respect to all issues in the request for a due process
hearing shall be halted pending completion of the due process
hearing. Upon completion of the due process hearing, the
complaint shall be processed in accordance with (d) above.

Amended by R.2000 d.230, effective June 5, 2000.
See: 32 N.J.R. 755(a), 32 N.J.R. 2052(a).

Amended (b); in (c), added a new 2 and recodified former 2 as 3;
added a new (d) and recodified former (d) as (e); and recodified former
(e) through (i) as (f) through (j).

Amended by R.2003 d.387, effective October 6, 2003.
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c).

Rewrote the section.

Amended by R.2006 d.315, effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).
Rewrote (b) through (f).

Case Notes

State special education regulations addressing complaint time limita-
tions and procedures applicable to complaint and due process hearing
request concerning the same issue mirrored language of equivalent
federal regulations and satisfied federal requirements. Baer v. Klagholz,
771 A.2d 603 (2001).

State special education regulations concerning implementation of
final decisions of state educational agency (SEA) with respect to
complaint investigations sufficiently complied with federal requirement
that corrective action plan be developed and all aspects of final decision
be implemented, and were broad enough to encompass all needed
implementation tools, despite failure to specify therein particular
implementation procedures. Baer v. Klagholz, 771 A.2d 603 (2001).

State special education regulations governing complaint procedures,
requiring development of corrective action plan, requiring that
objectives and strategies for correcting each non-compliance item be set
forth in such plan, and permitting the state Department of Education to
take any action deemed necessary should corrective action plan be
inadequate, were sufficient to conform to federal regulatory
requirements that deficiencies be remediated and appropriate services
provided to students with disabilities. Baer v. Klagholz, 771 A.2d 603
(2001).

State special education regulations requiring “a report of findings
[and] conclusions” in connection with minimum state complaint
procedures required determination as to whether public agency had
violated any requirement of the Individuals with Disabilities Education
Act (IDEA), as mandated by federal regulations, despite failure to
specify particular determinations required to be made in connection with
complaint procedures; state regulation’s list of activities to be
undertaken in investigating complaints was not exclusive, and
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investigation of and report on complaints of IDEA violations was clearly
within its contemplated scope. Baer v. Klagholz, 771 A.2d 603 (2001).

Under state special education regulations governing notice of correc-
tive actions intended to be taken by the state Department of Education in
response to parent complaints, county office of education was required
to notify a noncompliant educational agency should local education
agency (LEA) fail to do so. Baer v. Klagholz, 771 A.2d 603 (2001).

SUBCHAPTER 10. EARLY INTERVENTION
PROGRAMS

6A:14-10.1 Early intervention programs serving children
between birth and age three

Early intervention programs shall be administered by the
Department of Health and Senior Services as the lead agency
in collaboration with the Departments of Human Services and
Education in accordance with P.L. 1992, c.155.

6A:14-10.2 General requirements when district boards
of education contract with early intervention
programs under contract with the
Department of Health and Senior Services
for students age three

(a) When an IEP is developed by a district board of edu-
cation for a child age three who has been enrolled in an early
intervention program and it is determined that the district
shall provide a free, appropriate public education for that
student by continuing the program in the early intervention
program for the balance of that school year, the following
requirements shall apply:

1. The district board of education shall be responsible
to ensure that the requirements of N.J.A.C. 6A:14-1.1(d)
shall be met;

2. A contractual agreement shall be provided between
the district board of education and the early intervention
program;

3. Personnel shall be appropriately certified and, if
required, licensed; and

4. Applications for exceptions according to N.J.A.C.
6A:14-4.9 shall be made whenever necessary.

(b) When the district board of education determines that
the child who has been enrolled in the early intervention
program requires an extended year program, the district may
contract with the early intervention program for the provision
of that program.

Amended by R.2003 d.387, effective October 6, 2003.
See: 35 N.J.R. 1991(a), 35 N.J.R. 4714(c).

In (a)4, amended NJAC reference.
Amended by R.2006 d.315, effective September 5, 2006.
See: 38 N.J.R. 2253(a), 38 N.J.R. 3530(b).

In (a)4, substituted “4.9” for “4.10”.
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APPENDIX A

Individuals with Disabilities Education Act
Amendments of 2004

20U.8.C. §§1415, 1412, 1414

20 U.S.C. §1415

(k) Placement in alternative educational setting

(1) Authority of school personnel
(A) Case-by-case determination

School personnel may consider any unique circum-
stances on a case-by-case basis when determining
whether to order a change in placement for a child with a
disability who violates a code of student conduct.

(B) Authority

School personnel under this subsection may remove a
child with a disability who violates a code of student
conduct from their current placement to an appropriate
interim alternative educational setting, another setting, or
suspension, for not more than 10 school days (to the
extent such alternatives are applied to children without
disabilities).

(C) Additional authority

If school personnel seek to order a change in place-
ment that would exceed 10 school days and the behavior
that gave rise to the violation of the school code is
determined not to be a manifestation of the child’s
disability pursuant to subparagraph (E), the relevant
disciplinary procedures applicable to children without
disabilities may be applied to the child in the same
manner and for the same duration in which the pro-
cedures would be applied to children without disabilities,
except as provided in section 1412(a)(1) of this title
although it may be provided in an interim alternative
educational setting.

(D) Services

A child with a disability who is removed from the
child’s current placement under subparagraph (G) (irre-
spective of whether the behavior is determined to be a
manifestation of the child’s disability) or subparagraph
(C) shall—

(i) continue to receive educational services, as
provided in section 1412(a)(1) of this title, so as to
enable the child to continue to participate in the
general education curriculum, although in another
setting, and to progress toward meeting the goals set
out in the child’s IEP; and

(ii) receive, as appropriate, a functional behav-
ioral assessment, behavioral intervention services and
modifications, that are designed to address the
behavior violation so that it does not recur.

14-74

(E) Manifestation determination
(i) Ingeneral

Except as provided in subparagraph (B), within 10
school days of any decision to change the placement
of a child with a disability because of a violation of a
code of student conduct, the local educational agency,
the parent, and relevant members of the IEP Team (as
determined by the parent and the local educational
agency) shall review all relevant information in the
student’s file, including the child’s IEP, any teacher
observations, and any relevant information provided
by the parents to determine—

(I) if the conduct in question was caused by, or
had a direct and substantial relationship to, the
child’s disability; or

(D) if the conduct in question was the direct
result of the local educational agency’s failure to
implement the IEP.

(i) Manifestation

If the local educational agency, the parent, and
relevant members of the IEP Team determine that
either subclause (I) or (II) of clause (i) is applicable
for the child, the conduct shall be determined to be a
manifestation of the child’s disability.

(F) Determination that behavior was a manifestation

If the local educational agency, the parent, and rele-
vant members of the IEP Team make the determination
that the conduct was a manifestation of the child’s
disability, the IEP Team shall—

(i) conduct a functional behavioral assessment,
and implement a behavioral intervention plan for such
child, provided that the local educational agency had
not conducted such assessment prior to such deter-
mination before the behavior that resulted in a change
in placement described in subparagraph (C) or (G);

(ii) in the situation where a behavioral interven-
tion plan has been developed, review the behavioral
intervention plan if the child already has such a
behavioral intervention plan, and modify it, as neces-
sary, to address the behavior; and

(iii) except as provided in subparagraph (G), return
the child to the placement from which the child was
removed, unless the parent and the local educational
agency agree to a change of placement as part of the
modification of the behavioral intervention plan.

(G) Special circumstances

School personnel may remove a student to an interim
alternative educational setting for not more than 45
school days without regard to whether the behavior is
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