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Notice of Appeal.

NOTICE OF APPEAL.

Filed May 25, 1925.

In Chancery of New Jersey

Appeal.

To: Me ssr s . F u rs t  & F u r s t ,
Solicitors of Complainant,

Wallach & Behrend Co., Inc., and other 
creditors.

Robert II. McCarter, Esq., of counsel with 
Lakewood Trust Company.

John S. Applegate, Jr., Esq., receiver.

Take  No t ic e  that Louis S. Shane does hereby 
appeal to the New Jersey Court of Errors and 

ppe s, in the last resort in all causes, from the 
w ° e and every part of the order made by the 

ance lor on the advice of Vice-Chancellor

10

54/763.

On Bill, &c. 

Notice of

54/518. 20

40
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Notice of Appeal.

Church, in the above-entitled causes, on March 
24, 1926.

Dated: June 1, 1926.

Mc De r m o t t , e n r i g h t  & c a r p e n t e b ,
Solicitors for and of Counsel with Appellant.

I conceive there are good grounds for appeal 
in the above-entitled causes.

JAMES D. CARPENTER, J r .

Of Counsel.

20

30

40
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Petition of Appeal.

PETITION OF APPEAL.
Filed June 9, 1926.

New Jersey Court of Errors and Appeals
Between \

L a k e w o o d  T r u s t  C o m p a n y , |
Complainant-Appellee, I
and 1

L a w s h a n e  C o m p a n y , I n c ., V
et al., I 54/763.

Defendants-Appellees, ~l On Appeal
Louis S. S h a n e , 4 \ from

Appellant. \ Chancery.

W a l l a c h  & B e h r e n d  Co., /  ^ et^ on ° f  
Inc ., I Appeal.

Complainant-Appellee, i 54/518. 
and A

L a w s h a n e  C o m p a n y , I n c ., 1  

Defendants-Appellees, 1
Louis S. Shane ,

Appellant. /

The petition of Louis S. Shane , the appel-
ant in the above-entitled cause, respectfully 
8 ?ws ^hat your petitioner finds himself ag-
grieved by an order made in the Court of Chan-
cery by his Honor Edwin Robert Walker, Chan-
ce or of the State of New Jersey (advised by 
Bon Alonz° Church), bearing date the 24th day 

arch, 1926, in two certain causes which
ere j order of the said Chancellor consoli-

10
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Petition of Appeal.

dated, in one of which the Lakweood Trust Com-
pany was complainant and Lawshane Company 
Inc., and others were defendants, and in the 
other of which Wallach & Behrend Co., Inc., was 
complainant and Lawshane Company, Inc., was 
defendant (this appellant, however, not being a 

10 party to either of said causes), in the following 
respects, to wit:

(1) That the said order adjudges and de-
crees that appellant be and he hereby is di-
rected to pay to John S. Applegate, Jr., Receiver 
of Lawshane Company, Inc., the sum of $19,- 
370.32, within ten days from the date of said 
order.

(2) In that the said order or decree attempts 
to adjudicate that there were $19,370.32 profits

20 produced from the operation of the Elisberg 
Hotel at Lakewood, while being operated under 
an agreement dated December 12, 1923, whereas 
no hearing was ever held for the purpose of de-
termining what were the net profits from the 
operation o f said hotel under said agreement, 
and the said figure was merely obtained from 
an auditor’s report of an examination of the 
hooks of the said appellant, and the appellant 

gQ was denied an opportunity to prove what the net 
earnings of the said hotel under said agreement 
were and what was done with the said net earn-
ings.

(3) Because neither the said Receiver nor 
anyone else has any lawful right to any of the 
profits from the operation of the said hotel under 
the agreement made December 12, 1923, and the 
Court was without jurisdiction to order the ap-
pellant to pay any of the profits which may have 
been made by him in the operation of the hotel40
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under the agreement of December 12, 1923, to 
the said John S. Applegate, Jr., Receiver, or to 
any other person.

,(4) Because the appellant, Louis S. Shane, 
was not a party to either of the above-entitled 
causes, was not served with process in either of 
said causes, despite which facts the Court below 10 
attempted to exercise jurisdiction over the appel-
lant and made the order appealed from without 
according to the appellant a hearing on the 
merits thereby depriving the appellant of prop-
erty without due process of law, contrary to the 
provisions of the Fourteenth Amendment of the 
Federal Constitution.

(5) Because the Court below did not have 
jurisdiction over said Louis S. Shane for the 
purpose lawfully of making the order or decree 20 
of March 24, 1926.

Your petitioner therefore prays that the said 
order or decree of the Chancellor may be in the 
particulars aforesaid reversed, set aside and for 
nothing holden, and that your petitioner may 
have such other and further relief in the prem-
ises as to this Honorable Court may seem meet.

McDe r m o t t , e n r i g h t  & c a r p e n t e r ,
Solicitors for and of Counsel with Appellant.

40
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Order Appealed From.

ORDER APPEALED FROM.
Filed March. 24, 1926.

IN CHANCERY OF NEW JERSEY.

10

20

Between
L a k e w o o d  T k u s t  C o m p a n y ,

Complainant,
and

L a w s h a n e  C o m p a n y , I n c ., 
et al.,

Defendants.

W a l l a c h  & B e h b e n d  C o ., 
I n c .,

Complainant,
and

L a w s h a n e  C o m p a n y , I n c ., 

Defendant.

On Bill, etc. 

Order.

This matter being opened to the C ourt by 
Fnrst & Furst, solicitors for Wallach & Behrend, 
Inc., and John S. Applegate, Jr., the Receiver 

30 herein; and it appearing that Louis S . Shane 
has operated the hotel of the defendant com-
pany located at Lakewood, New Jersey, pursuant 
to an agreement made and entered into on De-
cember 12, 1923, by and between the Lakewood 
Trust Company, George W. Lawrence and the 
Lawshane Company, Inc., and Louis. S . Shane; 
and it appearing that the operation of the said 
hotel by the said Louis S. Shane p rodu ced  a 
profit of $19,370.32; and it appearing that an 

£q order wTas made by the Court herein on July 3b
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1924, directing the Lakewood Trust Company 
and the said Louis S. Shane to account to the 
Receiver herein for the operation of the hotel; 
and it further appearing that an order was made 
herein directing Louis S. Shane and the Lake- 
wood Trust Company to pay any and all sums 
of money received by them from the operation 
of the said hotel; and it further appearing that 
an order was made herein directed to the said 
Louis S. Shane and the Lakewood Trust Com-
pany to show cause why an order should not be 
made directing the said Louis S. Shane and the 
Lakewood Trust Company to comply with the 
said order made herein on July 31, 1924; and 
it appearing that the said Louis S. Shane ap-
peared by McDermott, Enright & Carpenter, 
specially, for the purpose of setting aside the 
order of July 31, 1924; and it now appearing ^6 
that the said Louis S. Shane appears generally 
and has waived the said,special appearance; and 
after hearing James D. Carpenter, Jr., of Mc-
Dermott, Enright & Carpenter, attorneys for 
the said Louis S. Shane; and Robert H. McCar-
ter, of McCarter & English, and Halsted H. 
Wainright, attorneys for the Lakewood Trust 
Company; and George Furst, of Furst & Furst, 
attorneys aforesaid; it is on this 24th day of v0

arch, 1926, on motion of Furst & Furst, attor-
neys aforesaid,

Or d e r e d , That Louis S. Shane be, and he is 
^ereby directed to pay to John S. Applegate,

¡Jr, the Receiver herein, the sum of $19,370.32 
Wl m ten days from the date of this order, to

40
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be held by said Receiver subject to the adjudica-
tion by this Court as to who is entitled thereto.

EDWIN ROBERT WALKEB,
C.

Respectfully advised,

1 0  A l o n z o  C h u r c h , 

V.-C.

I hereby consent to the entry of the foregoing 
order.

ROBERT H. McCARTER, 
Counsel for the Lakewood Trust Company.

A true copy.

F u r s t  &  F u r s t .

30



9

Master’s Report.

MASTER’S REPORT. 
(Filed November 2, 1923.)

IN CHANCERY OF NEW JERSEY.

Between
Lakewo o d Tr us t  Co mpa n y ,

Complainant,

and

Laws h ane  Co mpa n y , et als., 
Defendants.

On Bill to 
Foreclose.

On Petition 
for Receiver. 
Master’s 
Report.

10

To Honorable John E. Foster, Vice-Chancellor:

Pursuant to your directions, I attended at 
Isenberg Hotel, Lakewood, New Jersey, upon 
the 29th instant, at 2 :00 o ’clock P. M. Accom-
panying me was George W. Sewing, building 
contractor and carpenter. There attended at 
the same time and place, representing the other 
parties, Halsted H. Wainright, Esq.; Dr. Law-
rence and Mr. Daggart.

There were also present two or three em-
ployees of the hotel, who apparently were act-
ing as caretakers and watchmen. 30

The hotel was built about four years ago. We 
inspected it from roof to cellar. The roof is in 
had condition. East, west and main roof leak 
badly. The present covering is tar paper. The 
foundations of the hotel have settled consider- * 
ahly, so that the roofs which formerly had suf- 
cient grade to throw off the water are now 
at and the water remains in puddles, leaking 
own and through the hollow tile partitions, and 
e th in g s  of the skylights, of which there are 40
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Master’s Report.

several, and thereby reaching many parts and 
sections of the hotel from the top floor to the 
cellar. The leaks on main roof also in part are 
due to cracked coping, the water seeping through 
and on down into the building.

In many instances the partition laths have 
10 rotted from the leaks. This was true in many 

rooms and halls. Leaks were found in ballroom 
and in spots the plaster had fallen. It was 
partly in course of repair. Bar-room, so called, 
off ballroom, showed result of leaks; was partly 
replastered. Ceiling mostly down. Some re-
pairs had been made. Housekeeper’s room, 
fourth sleeping floor, part of ceiling had fallen 
and had been repaired recently.' On the third 
sleeping floor there were leaks, and ceiling in 
places was down. Had been partly replastered. 
I visited many of the rooms on all the floors 
and found in many instances evidences of bad 
leaks. Same is true of walls on main stair plat-
forms.

The roof over kitchen and pantry in prac-
tically the same condition as upper roofs. Boof 
covering insufficient. Skylights leak.

The band stand ceiling had fallen due to leaks. 
Main dining-room ceiling showed effect of leaks 

30 from roof, and was patched. A space of some 
five feet long and three feet wide had fallen. 
Other spots loose, ready to fall. The ceiling of 
this room is more or less elaborate and after 
being replastered will require repainting and re-
decorating. Pantry ceiling in bad condition, re-
sult of leaks. Kitchen ceiling showed leaks. Air- 
shaft roof over laundry same, Bakeshop ceil-
ing requires new plaster and painting. Same 
is true as to the servants’ dining-room.

40
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Master’s Report.

The estimated expense of repairing east, west 
and upper roofs and making a permanent job of 
them is $1,500.00, replacing present covering 
with slag, pointing up coping and repairing sky-
light, flashings, &c.

To put the ceilings and walls in proper condi-
tion throughout the hotel, in my judgment, will 
cost at least $2,500.00, so that a total cost of re-
pairs made necessary through leaks, which in-
cludes roofs, patching, painting and redecorat-
ing, $4,000.00.

The hotel in its main construction is improp-
erly built. The foundations are not sufficient to 
carry its weight, with the result that the entire 
building, generally speaking, has settled in dif-
ferent degrees, causing considerable damage. 
There are probably two hundred bedroom doors 
throughout the hotel out of plumb due to set-
tling of building, making necessary, to make 
a good job, the removal of the jams and the 
splicing thereof. Window frames are likewise, 
but not to the same extent, out of square. A  
wooden addition to the hotel known as garbage 
room will have to be jacked up and refastened 
to the hotel building, due to settling of hotel.

The one elevator in the building cannot be 
operated for two reasons: First, because of the 
settling of the building, the elevator runs not 
being true, and secondly, because of the kind 
of motor used in its operation. When originally 
constructed a two-phase motor was installed. 
The company supplying the electricity, accord- 
lng to a letter shown me by Dr. Lawrence, 
under date of May 27, 1923, refused to further 
supply electricity for the operation of the ele-
vator and insisted upon the installation of a 
three-phase motor. The cost of a new motor

10

20

30

40
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Master’s Report.

would be approximately $1,200.00. To repair 
the elevator itself, including shaft, etc., in mv 
judgment, will cost $500.00 more, making a total 
of approximately $2,000.00.

Putty is out of many windows, and by many 
I mean over 100. Some have been repaired and 

10 others need it. This will cost probably $150.
In the engine room the low-pressure boiler has 

twelve cracked sections. It will cost $1,400.00 
to $1,800.00 to replace same. There is another 
boiler which will do the work of two, but is not 
entirely satisfactory, and if that should break 
down the hotel would be without any.

The exterior of the hotel needs attention. The 
hotel is a stucco building with red tile roof in 
part where sloping, otherwise flat roofs. The 

20 stucco is cracked badly and needs pointing, 
otherwise conditions will get worse. There is 
some exterior painting which should be done, 
window frames and iron work, although this lat-
ter is not absolutely necessary. The entire 
hotel needs renovating inside to place it in first- 
class condition.

In my judgment, to place the hotel in first- 
class condition, including all repairs heretofore 
indicated as necessary, would cost $10,000.00. 

30 This estimate is conservative.

October 30, 1923.

JOHN S. APPLEGATE, Jr ., 
Special Master.

4

40
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Petition for Rule to Show Cause.

PETITION FOR RULE TO SHOW CAUSE. 
(Filed November 9, 1923.)

IN CHANCERY OF NEW JERSEY.

Between \

Lake wo o d  Tr u s t  Co mp a n y , I
Complainant, I

and I

Law sh an e  Co mp a n y , I n c ., i

e  ̂ I Petition for
Defendants. ^ Rnlg tQ

~ ( Show Cause.
Wall ach  & B e h r e n d  C o ., I
Inc ., I

Complainant, 1

and 1
Law sho ne  Co mp a n y , I n c .,

Defendant. I

The petition of John S. Applegate, Receiver of 
Lawshane Company, Inc., respectfully shows:

1* That he was appointed Receiver of said 
Lawshane Company, Inc., by this Court on the 
1st day of November, 1923, and has duly quali-
fied as such.

2. The defendant company is the owner of a 
hotel known as Elisberg Hotel located at Lake- 
wood, New Jersey, and which is the principal 
and practically the only asset of the defendant 
insolvent company.

10

20

30

40
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Petition for Rule to Show Cause.

3. Under an order of this Court dated the 
26th day of October, 1923, this petitioner person-
ally inspected said premises in order to ascertain 
its condition. The same is badly in need of 
repair. East, west and main roofs leak badly. 
The present covering is tar paper. The founda- 

10 tions of the hotel have settled considerably so 
that the roofs which formerly had sufficient 
grade to throw off the water are now flat and 
the water remains in puddles, leaking down and 
through the hollow tile partitions, and the flash-
ings of the skylights of which there are several, 
and thereby reaching many parts and sections of 
the hotel from the top floor to the cellar. The 
leaks on main roof also in part are due to 
cracked coping, the water seeping through and 
on down into the building.

In many instances the partition lathes have 
rotted from the leaks. This was true in many 
rooms and halls. Leaks were found in ball 
room and in spots the plaster had fallen. It was 
partly in course of repair. Bar room, so-called, 
off ball room showed result of leaks; was partly 
replastered. Ceiling mostly down. Some re-
pairs had been made. Housekeeper’s room, 
fourth sleeping floor, part of ceiling had fallen 

30 and had been repaired recently. On the third 
sleeping floor there were leaks, and ceiling in 
places was down. Had been partly replastered. 
Many rooms were visited on all the floors and 
in many instances evidences of bad leaks were 
found. Same is true of walls on main stair 
platforms.

The roof over kitchen and pantry in prac-
tically the same condition as upper roofs. Roof 
covering insufficient. Skylights leak.

40
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Petition for Rule to Show Cause.

The band stand ceiling had fallen due to leaks. 
Main dining-room ceiling showed effect of leaks 
from roof, and was patched. A space of some 
five feet long and three feet wide had fallen. 
Other spots loose, ready to fall. The ceiling of 
this room is more or less elaborate and after 
being replastered will require repainting and re- 
decorating. Pantry ceiling in bad condition, 
result of leaks. Kitchen ceiling showed leaks. 
Airshaft roof over laundry same. Bakeshop 
ceiling requires new plaster and painting. Same 
is true as to the servants’ dining-room.

Petitioner has no doubt but that a more minute 
examination will disclose many further defects.

4. The interest of the creditors and stock-
holders as well as the defendant company, and 
the conservation of said premises, require that 
the same should be operated and conducted dur-
ing the coming season, and this petitioner be-
lieves that the interest of all will be best con-
served by leasing said premises to some satis-
factory person and upon proper terms, but that 
m order said premises may be operated and 
inay be leased at the best terms obtainable it 
is necessary that it be put in proper condition, 
a* so the repairs above indicated are
{Mutely necessary, and this petitioner believes 
|bat the approximate cost thereof will be be- 
ween ten and fifteen thousand dollars.

fi ^  ^hat petitioner as said Receiver has no 
unds with which to make the repairs and im- 
rovements indicated as necessary even if au- 
?f1Ze. ®° } °  d°> an(i it will be necessary if so 

orize , in order to meet the expense of such 
Provements, to issue Receiver’s certificates in 
sum not in excess of $15,000.00, or such other

20

30

40
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sum as the Court may approve, said certificates 
to be a lien upon the hotel and property of said 
defendant and prior to any and all other en-
cumbrances.

6. That said premises are now subject to 
four mortgages, one held by New Jersey Title

10 Guaranty and Trust Company, Jersey City; 
another by L. Barth & Son, Inc., of New York 
City; another by Lakewood Trust Company, of 
Lakewood, N. J., and the other by Gimbel 
Brothers, of New York City, and in addition 
thereto there are other encumbrances and liens. 
That said Receiver’s certificates, if issued, 
should be made a prior lien on said premises 
for the reason that in view of the already exist-
ing encumbrances it would be practically im-

20 possible to dispose of said Receiver’s certificates 
unless they were so declared to be.

7. In consideration of the premises petitioner 
in the interest of creditors, stockholders and all 
the parties in interest prays:

1. That this Receiver be permitted and au-
thorized to make such repairs as may be neces-
sary to put the premises in question in a rea-
sonable and proper condition of repair, so that

30 the same may be operated during the season of 
1923 and 24, to the best advantage of all con-
cerned.

2. That this Receiver, in order to make such 
necessary improvements, be authorized to issue 
Receiver’s certificates upon such terms as this 
Court shall deem adequate and just, but that 
the same shall have priority over and above all 
other encumbrances now affecting said prem-
ises, using the proceeds thereof for the pur-

. q poses aforesaid.
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3. That this Receiver be authorized to op-
erate and conduct said defendant’s business dur-
ing the season of 1923 and 24 or that if in said 
Receiver’s judgment he shall deem it wise and 
in the best interests of all concerned to lease 
said hotel, that said Receiver be authorized to 
negotiate and enter into a proper and adequate  ̂
agreement of lease on such terms as this Court 
may approve.

4. And this petitioner further prays that a 
rule to show cause issue directed to creditors, 
stockholders and defendant corporation requir-
ing said parties to show cause before this Court 
at such time and place as this Court may desig-
nate why this petitioner should not be permitted 
to make the repairs heretofore indicated as nec-
essary in relation to said premises; issue Re-
ceiver’s certificates, which shall be a prior lien 
over and above all other encumbrances affecting 
said premises, the proceeds of which to be used 
in meeting the expense of making such repairs; 
operating and conducting the defendant’s busi-
ness during the season of 1923 and 24, and if 
necessary negotiating an agreement of lease for 
that purpose.

And this petitioner will ever pray, &c.

JOHN S. APPLEGATE, 30 
Receiver.

40
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St a t e  of  Ne w  Jer s e y , 
Co u n t y  o f  M o n mo u t h .

ss.

Jo h n  S. A ppl eg at e , being duly sworn accord- 
to law, on his oath says that he is the petitioner 
in the above-entitled cause; that he is familiar 
with the matters and facts set forth in said 

10 petition, and that the same are true to the best 
of his knowledge and belief.

JOHN S. APPLEGATE.

Sworn and subscribed to before me 
this 2nd day of November, 1923.

V io l a  E. Pa t t e r s o n ,
(s e a l ) Notary Public of N. J.

20

30

40
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Order Continuing Receiver.

ORDER CONTINUING RECEIVER.
(Filed November 19, 1923.)

IN CHANCERY OF NEW JERSEY.

Between

Lakewood Tr ust  Co mpany,
Complainant,

and

Lawshane Company, Inc ., 
et al.,

Defendants.

10

Wal l ach & Behr end Co., 
Inc .,

Complainant,
and

Lawshane Company, Inc ., 
Defendant.

On Bill, Sc. 

Order.

20

F„T\lSi m^ ter bemg °pened t0 the Court by 
solicitors for and of counsel,

wrirtt .MeCf ter and HaIsted H. Wain- 30 
gW> SO IC1,tors for the respective complainants

l l e T T d ’ “ 1 a"  0rder havin«  been made 
John S A i 7 f  NTovember> appointing
tho k ' Pplegate> dr'> temPorary receiver of
irder r 'k nalned defendant compa^  and an 
same tm  7  ! f Se havinS been made at the 
should e*T  ^ 6 aPP°mtment of said receiver
or nersn“* k® permanent or other person 
slid ord be.aPPomted receiver or receivers; 

d order being made returnable before this ' „
40
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Order Continuing Receiver.

Court on November 7, 1923, and proof of service 
of a copy of said order having been made in 
accordance with the Court’s direction, and it 
appearing that said order to show cause of No-
vember 7, 1923, was continued until November 
13, 1923, and after hearing Oeorge Furst of

in Furst & Furst, solicitors for Wallach & Behrend 
Co., Halsted H. Wainright and Robert H. Mc-
Carter, solicitors for the Lakewood Trust Com-
pany, James T. Carpenter, Jr., solicitor for Sima 
Elisberg, David L. Weil, solicitor for L. Barth 
& Sons, Inc., no one appearing for the Lawshane 
Company, Inc., and the summary inquiry pre-
scribed by the statute having been duly held in 
the presence of said respective solicitors and it 
appearing to the Court that upon said summary 
inquiry the said defendant corporation has be- 
come insolvent in that it is unable to pay its 
debts as they fall due in the usual course of 
business, and has suspended its ordinary busi-
ness of paying its debts as they come due, and 
is not about to resume its business in a short 
time with safety to the public and advantage to 
the stockholders, it is thereupon, on motion of 
solicitors for the respective complainants, on this 
13th day of November, 1923,

30 Or de r e d , A djudged  and De c ree d , as follows:

1. That the said defendant company has be-
come insolvent in that it is unable to pay its 
debts as they fall due in the usual course of busi-
ness and has suspended its ordinary business of 
paying its debts as they come due, and is not 
about to resume its business in a short time with 
safety to the public and advantage to the stock-
holders.

40
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2. That John S. Applegate, Jr., be and he is 
hereby continued as receiver of the above-named 
defendant company with all the powers and au-
thorities incident thereto, and conferred upon 
him by the order heretofore made appointing 
him receiver, and especially by the act entitled 
“ An Act concerning corporations (Revision of 10 
1906)”  and the supplements thereto and amend-
atory thereof.

3. That the said John S. Applegate, Jr., be-
fore entering upon his duties as receiver, take 
the oath prescribed by law and give a bond to 
the Chancellor of the State of New Jersey in 
the sum of five thousand ($5,000) dollars condi-
tioned for the faithful performance of his duties 
as receiver, which bond shall be approved as to 
form and the sufficiency of the surety or sureties 20 
by one of the Special Masters of this Court, and 
shall be filed in the office of the Clerk in Chan-
cery as required by law.

E. R. WALKER,
C.

Respectfully advised,
Jo h n  E. F o st e r ,

V.-C.
30
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Petition for Rule to Show Cause.

PETITION FOR RULE TO SHOW CAUSE.
(Filed November 23, 1923.)

IN CHANCERY OF NEW JERSEY.

The petition of John S. Applegate, Receiver 
of the Lawshane Company, Inc., defendant, re- 

q a  spectfully shows:
1. That he was appointed Receiver of said 

Lawshane Company, Inc., by this Court Novem-
ber 1, 1923, and has duly qualified as such.

2. That on the 2nd day of November, 1923, 
upon petition of said Receiver, rule to show 
cause was granted why said Receiver should not 
make certain repairs upon defendant’s premises 
so that the same could be leased for the current 
season, and to lease the same, and issue Ke-

Between
L a k e wo o d  Tr u s t  Co mp a n y ,

Complainant,

and

L a w s h a n e  Co mp a n y , I n c ., 
Defendant.

On Bill, &C.

Petition for 
Rule to
Show Cause.

40
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ceiver’s certificates to meet the expenses of said 
repairs, a copy of which rule was served upon 
all creditors and stockholders of defendant cor-
poration, and that upon the return of said rule 
the Receiver was directed by the Court to ad-
vertise in certain newspapers for offers to lease 
said premises for the current season, and that 1Q 
on the 20th day of November, 1923, the time 
directed for the return of said bids, but one bid 
was received, and that of E. Burack in the sum 
of $12,000.00, and that as to said bid the Re-
ceiver did report to the Court that the same was 
inadequate and should be rejected, and that in 
the opinion of the Receiver, in view of the inade-
quacy of the bid and the failure to receive other 
bids, thereby showing the impossibility of rent-
ing said premises for the current season, that 
the interest of all concerned would be best con- 20 
served by a sale of the premises. The Court 
after considering the facts as hereinbefore re-
cited did by its order direct the said Receiver 
to reject said bid and to make no repairs upon 
said premises at this time, all of which more 
fully appears in the second report of said Re-
ceiver filed in this Court and dated the 20th day 
of November, 1923.

3. Your petitioner further shows that it is 30 
advisable in the interest of the creditors and 
stockholders of said defendant corporation that

e defendant’s property, real and personal, be 
sold at this time, unless prior to the date of sale 
an advantageous and bona fide offer for the . 
rental of said premises be made to said Receiver 
o not less than $25,000.00, necessary repairs to 
be made by the lessee, or $35,000.00 and said Re-
ceiver to make the necessary repairs as out-

40
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lined in his report of November 20, 1923, at a 
cost of not more than $13,000.00.

4. Your petitioner further shows that if prior 
to the date of said sale the Receiver shall re-
ceive an offer of not less than $25,000.00 for the 
rental of said premises, necessary repairs to be

10 made by the lessee as aforesaid, or that an offer 
of not less than $35,000.00 and the necessary re-
pairs to be made by the Receiver, to meet the 
cost of said repairs it will be necessary to issue 
Receiver’s certificates in an amount not exceed-
ing $13,000.00.

5. This petitioner further shows that it is 
necessary that Receiver’s certificates be issued 
to pay the salary of the caretaker in charge of 
said defendant’s premises since November 1,

20 1923, at the rate of $125.00 a month, to meet the 
cost of insurance premiums incurred since said 
Receiver was appointed until the sale of said 
premises, also cost of advertising for bids for 
rental of said premises already incurred, and 
the cost of advertising the sale of said premises 
hereafter to be incurred, as well as all other ex-
penses and disbursements in relation to the 
said sale, aggregating in amount not more than 
$2,000.00, not including the amount of insurance 
premiums above mentioned, and that in order 
that said certificates may be readily disposed 
of they should be declared a lien upon defend-
ant’s premises prior to any and all other liens 
affecting the same.

6. And in addition thereto to issue such fur-
ther certificates as may be required and neces-
sary to pay the Receiver for any and all allow-
ances that may be made to him by the Court for

¿Q his services, expenses and disbursements in the
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administration of the insolvent corporation’s 
estate, and also for the payment of any and all 
expenses, services and disbursements of counsel 
for the Receiver should the Receiver in the 
course of the administration of such estate find 
it necessary to employ or retain counsel, said 
certificates if issued to be a like prior and para- 
mount lien upon the defendant’s estate as the 
other certificates hereinbefore mentioned.

7. In consideration of the premises petitioner 
in the interest of all creditors and stockholders, 
as well as other parties in interest, prays:

That a rule to show cause issue directed to all 
the creditors and stockholders o f defendant cor-
poration as well as all other parties in interest 
why:

1. This Receiver should not be authorized 20 
and directed to sell defendant’s hotel premises 
known as Elisberg Hotel, at Lakewood, New 
Jersey, together with its personal property, to
the highest bidder, at public or private sale, sub-
ject to all existing encumbrances now a lien of 
record upon said premises, under the directions 
of this Court and subject to its approval.

2. If prior to the date of the sale of said 
premises, if ordered, the said Receiver should qn 
receive a bona fide offer of rental of said prem-
ises of not less than $25,000, and all necessary

mac ê ^  said lessee, or an offer 
°  ̂ t> 0̂r ren âl said premises and 
sai Receiver to make all necessary repairs, so 
that the said premises may be operated to ad-
vantage, the said Receiver to discontinue all 
a veitisements of the sale of said premises which 
may have been published, as well as all efforts

Se said property, and to negotiate a lease
40
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according to the offer made as aforesaid under 
the direction and authority of this Court.

3. The Receiver should not he authorized 
pending a sale of defendant’s premises and 
property, real and personal, to issue Receiver’s 
certificates to pay the cost of making necessary 
repairs upon said premises if required to be 
made in case said premises are leased with the 
condition that repairs be made by said Receiver 
as aforesaid, to pay the salary of one Morris 
Weinberg, caretaker o f , defendant’s premises 
since November 1, 1923, at the rate of $125.00 
a month, to meet the cost of insurance premiums 
incurred since said Receiver was appointed until 
the sale of said premises, as well as of adver-
tising for bids for rental of said premises and 
the cost of advertising the sale of said premises

 ̂ as may be hereafter necessary, and all other 
expenses and disbursements in relation to the 
said sale, said certificates not to exceed in the 
aggregate as to repairs, if necessary, the sum 
of $13,000.00, and as to all other expenses here-
inbefore recited, not to exceed the sum of $2,-
000.00, not including the amount of insurance 
premiums above mentioned, and that in order 
that said certificates may be readily disposed of

30 they shall be declared a lien upon defendant’s 
premises prior to any and all liens affecting the 
same.

4. In addition thereto there should not be 
issued such further certificates as may he re-
quired and necessary to pay the Receiver for 
any and all allowances that may be made to him 
by the Court for his services, expenses and dis-
bursements in the administration of the in-
solvent corporation’s estate, and also for t e 
payment of any and all expenses, services an
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disbursements of counsel for the Receiver should 
the Receiver in the course of the administration 
of such estate find it necessary to employ or 
retain counsel, said certificates if issued to be a 
like prior and paramount lien upon the defend-
ant s estate as the other certificates hereinbefore 
mentioned.

And this petitioner will ever pray, &c.

JOHN S. APPLEGATE,
Receiver.

Joh n  S. A ppl egate  & So n ,
Solicitors and of Counsel with Petitioner.

10

St at e of  Ne w  Je r se y , j  
C o u n t y  o f  Mo n mo u t h , j

Joh n  S. A ppleg ate , being duly sworn accord-
ing to law, on his oath says that he is the peti-
tioner in the above-entitled cause; that he is 
familiar with the matters and facts set forth in 
said petition, and that the same are true to the 
best of his knowledge and belief.

JOHN S. APPLEGATE.

Sworn and subscribed to before me 
this 23rd day of November, 1923.

Vio l a E. Pat t e r s o n ,
(s e a l ) Notary Public of N. J.

20

30

40
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Notice Issued by Receiver.

NOTICE ISSUED BY RECEIVER.

Re Lawshane Co., Inc., insolvent corporation.

The Conrt today made an order to show cause 
why the premises should not be sold unless prior 

10 to sale an advantageous offer of rental is re-
ceived of not less than $25,000, lessee making all 
repairs, or $35,000, Receiver making repairs, as 
outlined in report of November 20th. Also why 
Receiver’s certificates should not issue to pay 
cost of repairs, if necessary, not exceeding $13,- 
000, and to pay caretaker’s salary, insurance 
premiums, advertising rental and sale, not in 
excess of $2,000, and- such further certificates as 
may be necessary to pay Receiver’s allowances 
and counsel fees, if any, the lien of said certifi- 
cates to be prior to all encumbrances.

Subsequently to making above order I re-
ported orally to the Court two offers of lease, 
namely, one $25,000, tenant making repairs, the 
other $35,000, Receiver making repairs, and the 

’ Court orally directed me to send notice to all 
persons interested to the following effect, 
namely:

That Court would be inclined to favorably en- 
30 tertain on Monday, November 26, 1923, at Chan-

cery Chambers, Newark, New Jersey, any prop-
osition for rental of hotel for current season 
that would produce rental not less than $35,000, 
if Receiver were under such offer required to 
make repairs outlined in Receiver’s report of 
November 20th, or net rental of $25,000 if tenan 
agree to make such repairs at his own expense 
under supervision of Receiver.

In furtherance of Court direction Receiver 
will receive bids on terms above indicated on or
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before 10:00 o ’clock A. M. Monday, November 
26th, either personally or written, addressed to 
the Receiver, care of Furst & Furst, 164 Market 
street, Newark, N. J., and upon receipt of same 
Receiver will present same to the Court for ap-
proval and direction. The rental offer, if ac-
cepted, to be paid in installments as will be 10 
satisfactory to Receiver, and payment thereof 
to be secured by a bond of surety company with 
terms and conditions satisfactory to the Re-
ceiver.

Dated, November 23, 1923.

JOHN S. APPLEGATE,
Receiver.

20

30

30



30

Petition for Rule to Show Cause.

PETITION FOR RULE TO SHOW CAUSE.
(Filed December 3, 1923.)

IN CHANCERY OF NEW JERSEY.

Complainant,

and

L a w s h a n e  Co mp a n y , I n c .,
Defendant.

The petition of John S. Applegate, Receiver 
of the Lawshane Company, Inc., defendant, re- 

3 o spectfnlly shows:
1. That he was appointed Receiver of said 

Lawshane Company, Inc., by this Court Novem-
ber 1, 1923, and has duly qualified as such.

2. That on the 2nd day of November, 1923, 
upon petition o f said Receiver rule to show 
cause was granted why said Receiver should 
not make certain repairs upon defendant’s prem-

•̂q Between

W a l l a c h  & B e h b e n d  Co., 
20 Inc .,

On Bill, &c.

Petition for 
Rule to
Show Cause.

ises so that the same could be leased for the 
current season, and to lease the same, and issue
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Receiver’s certificates to meet the expenses of 
said repairs, a copy of which rule was served 
upon all creditors and stockholders of defendant 
corporation, and that upon the return of said 
rule the Receiver was directed by the Court to 
advertise in certain newspapers for offers to 
lease said premises for the current season, and 10 
that on the 20th day of November, 1923, the 
time directed for the return of said bids but 
one bid was received, and that of E. Burack in 
the sum of $12,000.00, and that as to said bid 
the Receiver did report to the Court that the 
same was inadequate and should be rejected, and 
that in the opinion of the Receiver in view of 
the inadequacy of the bid and the failure to 
receive other bids, thereby showing the impossi-
bility of renting said premises for the current 
season, that the interest of all concerned would 
be best conserved by a sale of the premises.
The Court after considering the facts as herein-
before recited did by its order direct the said 
Receiver to reject said bid, and to make no re-
pairs upon said premises at this time, all of 
which more fully appears in the second report 
of said Receiver filed in this Court and dated 
the 20th day of November, 1923.

3. Your petitioner further shows that it is 
a visable in the interest of the creditors and 
s ockholders of said defendant corporation that 
the defendant’s property, real and personal, be 
so d at this time, unless prior to the date of 
sale an advantageous and bona fide offer for 
the rental of said premises be made to said Re-
ceiver of not less than $25,000, necessary repairs 
to be made by the lessee, or $35,000 and said Re-
ceiver to make the necessary repairs as out-

40
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lined in his report of November 20, 1923, at a 
cost of not more than $13,000.00.

4. Your petitioner further shows that if prior 
to the date of said sale the Receiver shall re-
ceive an offer of not less than $25,000.00 for the 
rental of said premises, necessary repairs to be

10 made by the lessee as aforesaid, on that an offer 
of not less than $35,000.00 and the necessary re-
pairs to be made by the Receiver, to meet the 
cost of said repairs it will be necessary to issue 
Receiver’s certificates in an amount not exceed-
ing $13,000.00.

5. This petitioner further shows that it is 
necessary that Receiver’s certificates be issued 
to pay the salary of the caretaker in charge of 
said defendant’s premises since November 1,

20 1923, at the rate of $125.00 a month, to meet the 
cost of insurance premiums incurred since said 
Receiver was appointed until the sale of said 
premises, also cost of advertising for bids for 
rental of said premises already incurred, and 
the cost of advertising the sale of said premises 
hereafter to be incurred, as well as all other 
expenses and disbursements in relation to the 
said sale aggregating in amount not more than

o q  $2,000, not including the amount of insurance 
premiums above mentioned, and that in order 
that said certificates may be readily disposed of 
they should be declared a lien upon defendant s 
premises prior to any and all other liens affect-
ing the same.

6. And in addition thereto to issue such fur-
ther certificates as may be required and neces-
sary to pay the Receiver for any and all allow-
ances that may be made to him by the Court

4q for his services, expenses and disbursements in



33

Petition for Rule to Show Cause.

the administration of the insolvent corporation’s 
estate, and also for the payment of any and 
all expenses, services and disbursements of coun-
sel for the Receiver should the Receiver in the 
course of the administration of such estate find 
it necessary to employ or retain counsel, said 
certificates if issued to be a like prior and para-
mount lien upon the defendant’s estate as the 
other certificates hereinbefore mentioned.

7. In consideration of the premises petitioner 
in the interest of all creditors and stockholders 
as well as other parties in interest prays:

That a rule to show cause issue directed to 
all the creditors and stockholders of defendant 
corporation as well as all other parties in in-
terest why:

1. This Receiver should not be authorized and 
directed to sell defendant’s hotel premises known 
as Elisberg Hotel at Lakewood, New Jersey, to-
gether with its personal property, to the highest 
bidder, at public or private sale, subject to all 
existing encumbrances now a lien of record upon 
said premises, under the directions of this Court 
and subject to its approval.

2. If prior to the date of the sale of said 
premises, if ordered, the said Receiver should 
receive a bona fide offer of rental of said prem- 
ses of not less than $25,000, and all necessary

ma( ê ky said lessee, or an offer 
pt $¿5,000 for the rental of said premises and 
sai Receiver to make all necessary repairs, so 

at the said premises may be operated to ad- 
| *ntaSe> the said Receiver to discontinue all 
a vertisements of the sale of said premises which 
to  ̂ ^een Published, as well as all efforts 

se said property, and to negotiate a lease

10

20

30

40
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according to the offer made as aforesaid under 
the direction and authority of this Court.

3. The Receiver should not be authorized 
pending a sale of defendant’s premises and prop-
erty, real and personal, to issue Receiver’s cer-
tificates to pay the cost of making necessary re-

10 pairs upon said premises if required to he made 
in case said premises are leased with the con-
dition that repairs be made by said Receiver 
as aforesaid, to pay the salary of one Morris 
Weinberg, caretaker of defendant’s premises 
since November 1, 1923, at the rate of $125 a 
month, to meet the cost of insurance premiums 
incurred since said Receiver was appointed until 
the sale of said premises, as well as of adver-
tising for bids for rental of said premises and 
the cost of advertising the sale of said premises 

 ̂ as may be hereafter necessary, and all other 
expenses and disbursements in relation to the 
said sale, said certificates not to exceed in the 
aggregate as to repairs, if necessary, the sum of 
$13,000, and as to all other expenses hereinbefore 
recited, not to exceed the sum of $2,000, not in-
cluding the amount of insurance premiums above 
mentioned, and that in order that said certifi-
cates may be readily disposed of they shall be 

30 declared a lien upon defendant’s premises prior 
to any and all liens affecting the same.

4. In addition thereto there should not he 
issued such further certificates as may be re-
quired and necessary to pay the Receiver for 
any and all allowances that may be made to 
him by the Court for his services, expenses an 
disbursements in the administration of the in-
solvent corporation’s estate, and also for t e 
payment of any and all expenses, services an
disbursements of counsel for the Receiver shorn 

40
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the Receiver in the course of the administration 
of such estate find it necessary to employ or 
retain counsel, said certificates if issued to be 
a like prior and paramount lien upon the de-
fendant’s estate as the other certificates here-
inbefore mentioned.

And this petitioner will ever pray, &c. 10

JOHN S. APPLEGATE,
Receiver.

Jo h n  S. A p p l e g a t e  &  S o n ,

Solicitors and of Counsel with Petitioner.

St a t e  o p  N e w  J e r s e y ,  1 
Co u n t y  o f  M o n m o u t h , j S‘

Jo h n  S. A p p l e g a t e , b e in g  d u ly  sw o rn  a cco rd - 2 0  
ing to law , on h is o a th  s a y s  th a t he is  the p e ti-

tioner in the a b o v e -e n title d  c a u s e ; th a t he is  
familiar w ith the m a tte rs  a n d  fa c ts  se t  fo r th  in  
said petition, and th at the sa m e a re  tru e  to  the  
best of his k n ow led ge  a n d  b e lie f.

JOHN S. APPLEGATE.

Sworn and subscribed to before me 
this 23rd day of November, 1923.

V i o l a  E. P a t t e r s o n ,
(s e a l ) Notary Public of N. J.

40
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AGREEMENT.

(Filed December 12, 1923.)

W h e k e a s  the Lakewood Trust Company is the 
holder of a mortgage upon the Elisberg Hotel 
at Lakewood, New Jersey, and has brought pro- 

10 ceedings to foreclose said mortgage,, and
W h e r e a s  an action was brought wherein Wal-

lace & Behrend Co., Inc., was complainant and 
The Lawshane Company, Inc., was defendant, 
in the Chancery Court of New Jersey, and 

W h e r e a s  a receiver was appointed in the 
aforesaid actions, and

W h e r e a s  it is to the interest of The Lawshane 
Company, Inc., the owner of the equity in the 
aforesaid hotel, George W. Lawrence, who has 

2q or claims to have an interest therein as trustee, 
and the Lakewood Trust Company, the holder 
of the said mortgage, to bring about a sale of 
the aforesaid premises and to pay the creditors 
who have filed claims against The Lawshane Com-
pany, Inc., in the aforesaid actions, and

W h e r e a s  Louis S. Shane of New York is de-
sirous of purchasing the aforesaid property, 

Now, T h e r e f o r e , this agreement, made and 
entered into this 12th day of December, 1923, 

30 by and between The Lakewood Trust Company 
of New Jersey, George W. Lawrence, of Lake- 
wood, New Jersey; The Lawshane Company, 
Inc., a corporation organized under the laws of 
the State of New York, and Louis S. Shane, of 
New York, W i t n e s s e t h :

That the said Louis S, Shane agrees to pur-
chase the aforesaid property for the sum ot 
three hundred and seventy-five thousand dollars 
($375,000); ten thousand dollars ($10,000) to 
be paid upon the execution of this agreemen ,

40
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the receipt whereof is hereby acknowledged, and 
forty thousand dollars ($40,000) on May 1st,
1924, and the balance subject to two mortgages 
in sums aggregating not exceeding three hundred 
and twenty-five thousand dollars ($325,000), now 
a lien against the said premises.

That Louis S. Shane is to take immediate io  
possession of the aforesaid hotel and to operate 
the same and is to pay interest on the first and 
second mortgages from the date hereof until 
May 1st, 1924; taxes to be apportioned from 
this date to May 1st, 1924; and an apportion-
ment of the insurance premium from this date 
to May 1st, 1924, which insurance shall not ex-
ceed the sum of three hundred and twenty-five 
thousand dollars ($325,000).

That in addition thereto the said Louis S. 20 
Shane shall pay the sum of ten thousand dol-
lars ($10,000) to the Lakewood Trust Company, 
which is to be used in payment of any and all 
indebtness upon notes made, executed or en-
dorsed by Mrs. Sima Elisberg, which said notes 
are now held by the Lakewood Trust Company 
and to be delivered upon payment of the afore-
said sum, payable $5,000 on February 26, 1924, 
and $5,000 on April 30, 1924.

That upon the payment of the balance of forty 30 
thousand dollars ($40,000) on Mav 1 1924
there shall be delivered to Lords & skane a 
argain and sale deed of the said premises in 

bakewood, New Jersey, known as the Elisberg 
otel property, the description in said deed to 

on orm to the description of the deeds convey-
ing said premises to George W. Lawrence as 
rus ee and The Lawshane Company, Inc., if 
re e such deed of record; said deed or deeds 
conveyance to be sufficient to convey a market- 40
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able title to said property, subject, however, to 
the two mortgages hereinabove mentioned and 
free from any and all other liens.

That there is to be executed and delivered to 
said Louis S. Shane a bill of sale conveying the 
right, title and interest of the said Lakewood 

IQ Trust Company, George W. Lawrence and The 
Lawshane Company, Inc., in and to all the chat-
tels now in the said hotel or elsewhere belonging 
to the said hotel, whether the same are held by 
George W. Lawrence, The Lawshane Company, 
Inc., or are in the possession of any other per-
son, free and clear of any claims of the Lake- 
wood Trust Company, George W. Lawrence, 
Trustee, and Gimbel Brothers, Inc., or any mort-
gages which may have been executed by the 
Lakewood Trust Company, George W. Lawrence, 

20 Trustee, or The Lawshane Company, Inc.
That upon the delivery of the said deed to 

the said Louis S. Shane, said Louis S. Shane 
agrees to deliver a quitclaim deed to be deliv-
ered by Sima Elisberg to the Lakewood Trnst 
Company of all right, title and interest to the 
Lorraine Hotel property located at Edgemere, 
Long Island.

It is further agreed that the Lakewood Trust 
30 Company may execute a deed of the Lorraine 

Hotel on or before May 1, 1924, to any pur-
chaser it may obtain for the Lorraine Hotel and 
that the proceeds of any such sale shall be held 
in escrow by the Lakewood Trust Company 
until May 1, 1924, and that upon the delivery of 
the deed to Louis S. Shane and the payment of 
the said $40,000 to the Lakewood Trust Com-
pany, the said sum realized from the sale of the 
Lorraine Hotel shall be the absolute property 
of the Lakewood Trust Company and said Sima40
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Elisberg shall execute a release of any and all 
interest to the chattels in the Lorraine Hotel, in-
cluding silverware, china, linen, furniture, bed-
ding, rugs, etc., which at the present time are 
located in said Lorraine Hotel or elsewhere.

That upon delivery of the aforesaid instru-
ments and the full performance of this contract 
all actions brought by Sima Elisberg against 
Lakewood Trust Company and George W. Law-
rence or Lawshane Company shall be discon-
tinued, and all actions brought by Lakewood 
Trust Company shall be discontinued and that 
releases be exchanged between all the parties to 
this agreement and Sima Elisberg.

That Lakewood Trust Company, upon the 
passing of title as aforesaid, will deliver to 
Louis S. Shane all notes or other evidence of 
indebtedness held by Lakewood Trust Company 
or George W. Lawrence, made, executed or en-
dorsed by Sima Elisberg, or any members of 
her family, and any other evidence of indebted-
ness by Sima Elisberg arising out of the con-
struction or operation of said Hotel Elisberg at 
Lakewood, New Jersey;

It is further agreed that in the event that 
L. Barth & Son or the assignee of the mortgage 
executed to L. Barth & Son refuses to accept 
$ 5,000 out of the $50,000 purchase price herein 
mentioned and discontinue his foreclosure suit 
0 his said mortgage, in part payment of the 
second mortgage and to issue to the Lakewood 
rust Company a participating certificate to the 

extent of $25,000 in said second mortgage, on or 
e ore May 1, 1924, this contract shall be at an 

jm and the Lakewood Trust Company shall re-
urn to Louis S. Shane the said sum of $10,000 
eremabove first mentioned, the title to all chat-

10

20

30

40
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tels said Shane may bring to the hotel shall 
remain undetermined and unaffected by their 
return to the hotel.

Said Louis S. Shane further agrees to give 
to the Lakewood Trust Company one-half of any 
and all profits arising out of the operation of 

10 said hotel from date to May 1, 1924, inclusive, 
provided title shall not pass as aforesaid.

Any valid unsecured indebtedness now exist-
ing against The Lawshane Co., Inc., and, if 
necessary, established in a legal way that shall 
be proven before the receiver within the time 
limited by law shall be paid by the Lakewood 
Trust Company.

In  W it ness W her eof , the parties hereto have 
hereunto set their hands and seals the day and 

20 : year first above written.
LOUIS S. SHANE. ( l . s .)

GEO. W. LAWRENCE, (l . s.)

LAWSHANE CO., INC.,
Geo . W. Lawr enc e , Pres. (l . s.)

LAKEWOOD TRUST CO.,
G. G. Smit h , Pres. (l . s.)

A. Parmmitris,
30 Asst. Secretary.

40
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Order for Possession.

ORDER.

IN CHANCERY OF NEW JERSEY.

Between

Lakewood Tr ust  Co mpany.
Complainant,

and

Lawshane Co mpany, Inc ., 
et al.,

Defendants.

Wal l ace & Behr end Co., 
Inc.,

Complainant,

and

Lawshane Co mpany, Inc .,
Defendant.

On Bill, etc.

Order 
Delivering 
Possession 
to Shane.

10

20

It being represented to the Court by agree-
ment signed by the Lakewood Trust Company, 
Lawshane Company, Inc.; George W. Lawrence 
and Louis Shane, and shown to the Court that 30 
there is no longer any reason for the continuance 
of the active performance by John S. Applegate, 
r., receiver of the Lawshane Company, Inc., of 
is duties as such receiver, and that he should 
e discharged from the further possession of 
e Elisberg Hotel at Lakewood, and that sur-

render thereof should be made in accordance 
^jh the terms of said agreement, to Louis 

ane> anct it appearing that satisfactory ar-
rangement has been made by which the valid 40 
c aims of all unsecured creditors of the Law-
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shane Company, Inc., will be paid, together with 
the fees of the said receiver and the costs of 
Wallace & Behrend Co., Inc., together with a 
counsel fee of $500.00, and no reason appearing 
to the contrary,

It is thereupon, on this 12th day of December, 
0 1923, on motion of Robert H. McCarter, of 

counsel with the Lakewood Trust Company, one 
of the above-named complainants, Ordered that 
possession of the Elisberg Hotel be forthwith, 
by said receiver, surrendered to Louis Shane, 
and that thereafter the said receiver be and he 
is hereby relieved from all further duties or 
responsibilities in connection with the said hotel 
and its contents, and that such possession is so 
to be transferred to said Louis Shane with the 
understanding that the said agreement herein- 

20 above referred to will in all respects be carried 
put and performed;

A n d  It  I s Fur t her  Order ed that the said re-
ceiver be paid the sum of $3,500.00, together 
with his disbursements and obligations, not to 
exceed the sum of $900.00, and that the said 
Wallace & Behrend Co., Inc., be paid their costs 
to be taxed, and a counsel fee to their counsel, 
Messrs. Furst & Furst, of $500.00,

And I t  Is Fur t her  Order ed that in the event 
 ̂ of the performance by all the parties of the 

said agreement (a copy whereof is hereto an-
nexed), the said John S. Applegate, receiver as 
aforesaid, shall execute and deliver to the said 
Louis Shane a deed conveying all his right, title 
and interest in and to the said Elisberg Hote, 
and the chattels in connection therewith.

E. R. WALKER,C.
Respectfully advised,

40 Jo hn E. Fost er ,
V.-C.
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IN CHANCERY OF NEW JERSEY.

Between
Lakewood Tr ust  Co mpany,

Complainant,
and

Lawshane  Co mpany, Inc . et al., Ü*
Defendants.

Wal l ace & Behr end C o . Inc .
Complainant,

and
Lawshane Co mpany, Inc .,

Defendant.

ON BILL, &c.
ORDER FOR POSSESSION.

20
Robert H. McCarter, Esquire, of 

Counsel with Lakewood Trust Company,
765 Broad street, Newark, N. J.

Filed December 12, 1923.
Received in office January 2, 1924.

JESSE R. SALMON,
Clerk.

We hereby consent to the within order, Dec. qo
12, 1923.

FÜRST & FÜRST,
Solicitors for Complainant 

for Wallach & Behrend Co.

40
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NOTICE.
Filed July 3, 1924.

IN CHANCERY OF NEW JERSEY.

10

20

Between
Lakewood Tr ust  Co mpany,

Complainant,

and
Lawshane  Co mpany, I n o .,

et al.,
Defendants.

W al l ac h & Behr end Co ., 
I n c .,

Complainant,

and
Lawshane  Co mpany, Inc .,

Defendant.

On Bill, etc. 
Notice.

To Halsted H. Wainright, Esq., attorney for 
Lakewood Trust Co.; James D. Carpenter, 
Esq., attorney for Louis Shane and Sima Elis- 

30 berg; Benjamin Frindel, Esq., and John S. 
Applegate, Esq., Receiver of Lawshane Com-
pany, Inc.

Gentlemen:
Pl ease Take  Not ice, that we will apply to the 

Chancellor, at the Chancery Chambers, Pruden-
tial Building, Newark, N. J., on the 1st day ot 
July, 1924, at 10:00 o ’clock (daylight saving 
time) in the forenoon, or as soon thereafter as 
counsel can he heard:
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1. For an order directing the Lakewood Trust 

Company to pay the following unsecured cred-

Ii itors, whose claims have been filed with John S.
I Applegate, Receiver of the above-named defend- 

m ant company:

0. J. Gude C o . ................................... $1,984.00
Ocean County Motor Trucking C o . . 100.00 10
Wilson & Co........................................ 235.25
E. Douglas Applegate ...................... 116.95
Wallach & Behrend Co..................... 643.33
Eugene R. Trott Co......... . . .............  114.31
ß. C. Williams & Co., Inc...............  172.46
Knickerbocker Leather Co......... . 900.00

j Belmar Laundry Co., Inc................... 584.99
Gregory Canales .........   327.55

j 2. For an order directing John S. Applegate, 
the Receiver herein, to take possession of all 20 
I of the assets of the defendant company.

|| F°r an order directing the Lakewood Trust
■Company and Louis S. Shane to account for the 
■operation o f  the hotel owned by the defendant 
¡company at Lakewood, New Jersey, from the 
■date that the said Louis S. Shane took posses-
sion of the said hotel pursuant to an agreement 
hereinafter referred to.

I 4. For such further order and relief that 
pay be just and proper in the premises.

I his notice is given pursuant to an agreemen 
pa e by and between the Lakewood Trust Com 
l any, George W. Lawrence, the Lawshane Com 
l any, Inc., and Louis S. Shane, wherein ant 
f  ereby it provided (1) that any valid unse 
lured indebtedness now existing against the 
[ awshane Co., Inc., and if necessary establishec 
P  a legal way that shall be proven before th(

30

40
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Receiver within the time limited by law, shall 
be paid by the Lakewood Trust Company, and
(2) that Louis S. Shane agrees to give to the 
Lakewood Trust Company one-half of any and 
all profits arising out of the operation of said 
hotel from date to May 1, 1924, inclusive, pro- 
vided title shall not pass as aforesaid.

Yours truly,

FÜRST & FÜRST, 
Attorneys for Creditors.

Service of a copy of notice returnable July 1, 
1924, is hereby acknowledged this 19th day of 
June, 1924.

JAMES D. CARPENTER, J r .,
20 JOHN S. APPLEGATE,

Receiver.

HALSTED H. WAINRIGHT, 
Solicitor of Lakewood Trust Company.

30

40
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Order.
ORDER.

Filed July 8, 1924.

IN CHANCERY OF NEW JERSEY.

Between ^
Lakewood Tru st  Co mpa n y ,

Complainant,
and

Lawshane  Co mpa n y , In c ., 
et ad.,

Defendants.

Wal l ac h & Behr end  Co., 
Inc .,

Complainant,
and

Lawshane  Co mpa n y , In c ., 
Defendant.

On Bill, etc. 
Order.

10

20

This matter being opened to the Court by 
Furst & Furst, solicitors for Wallach & Behrend 
and other creditors, upon the return of a notice 
directed to the Lakewood Trust Company, one 
oi the complainants herein; John S. Applegate, 30 
the Receiver appointed herein; Louis S. Shane, 

enjamin Frindel and Sima Elisberg, for an 
or er directing the Lakewood Trust Company 
o Pay certain unsecured creditors whose claims 
I^e with and allowed by the Receiver,
0 n S. Applegate; for an order directing John 
• Applegate, the Receiver, to take possession 

e assets of the defendant company, and for 
an order directing the Lakewood Trust Com- 
any and Louis S. Shane to account for the an
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operation of the hotel owned by the defendant 
company at Lakewood, New Jersey, from the 
date that the said Louis S. Shane took posses-
sion of the said hotel pursuant to a certain 
agreement made by and between the Lakewood 
Trust Company, George W. Lawrence, the Law- 

-Q shane Company, Inc., and Louis S. Shane; and 
it appearing that all of the said parties were 
duly served with the said notice and that a proof 
of service has been filed with this Court, and 
after hearing George Furst, of Furst & Furst, 
in support of said motion, and Halsted H. Wain- 
right in opposition thereto, it is on this 8th day 
of July, 1924, on motion of Furst & Furst, solic-
itors as aforesaid,

Or de r e d , That John S. Applegate, the Re-
ceiver, be and he is hereby authorized and di- 

20 rected to take possession of all the assets of 
the Lawshane Company, Inc.; and it is further

Or de r e d , That the Lakewmod Trust Company 
and Louis S. Shane account to the said Receiver, 
John S. Applegate, for the operation of the 
hotel owned by the defendant company at Lake- 
wood, New Jersey, from the date the said Louis
S. Shane took possession pursuant to agreement 
made by and between the Lakewood Trust Com-
pany, George W. Lawrence, the Lawshane Com-
pany, Inc., and Louis S. Shane.

E. R. WALKER,
C.

Respectfully advised,

Jo h n  E. F os te r ,
V.-C.

40
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NOTICE.
(Filed July 30, 1924.)

IN CHANCERY OF NEW JERSEY.

Between
Lakewo o d  Tru st  Co mp a n y ,

--------------------------  Notice.
Wal l ac h  & Be h r e n d  Co .,

Inc .,

and
Lawsha ne  Co mpa n y , I n c .,

Defendant.

To Halsted H. Wainright, Esq., attorney for 
Lakewood Trust Co.

Dear  Sir :
Pl ease Ta k e  Noti ce , that we will apply to the

■Chancellor at the Chancery Chambers, Prüden- ^
tial Building, Newark, New Jersey, on Thurs-
ay, July 31, 1924, at 10:00 o ’clock (daylight

saving time), for an order directing the Lake-
wood Trust Company and Louis S. Shane to
pay to John S. Applegate, the Receiver herein, 
the

Complainant,

On Bill, etc.

20

totl w* uvicui uy ±j uuib o. onane.
Yours truly,

FÜRST & FÜRST, 
Attorneys for Creditors. 40
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ORDER.
Filed July 31, 1924.

IN CHANCERY OF NEW JERSEY.

10 Between
L a k e wo o d  T r u s t  Co mp a n y ,

Complainant,

20

and
L a w s h a n e  Co mp a n y , I n c .,

et al.,
Defendants.

W a l l a c h  & Be h r e n d  Co., 
Inc .,

Complainant,
and

La w s h a n e  Co mp a n y , I n c ., 
Defendant.

On Bill, etc. 
Order.

This matter being opened to the Court by 
Furst & Furst, solicitors for Wallach & Behrend 
Co., Inc., one of the complainants herein, and it 
appearing that Louis S. Shane has operated the 

 ̂ hotel of the defendant company located at Lake- 
wood, New Jersey, pursuant to an agreement 
made and entered into December 12, 1923, by 
and between the Lakewood Trust Company, 
George W. Lawrence, the Lawshane Company, 
Inc., and Louis S. Shane, and it appearing that 
the operation of the said hotel by the said Louis
S. Shane produced a profit of $19,370:32, and it 
appearing that an order was made by the Court 
herein directing the said Lakewood Trust Com-

40
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pany and the said Louis S. Shane to account to 
the Receiver herein for the operation of the 
hotel, and after hearing George Furst, of Furst 
& Furst, in support of said motion, and Halsted
H. Wainright, in opposition thereof, it is, on 
this 31st day of July, 1924, on motion of Furst 
& Furst, attorneys aforesaid,

Obder ed, That Louis S. Shane and the Lake- 
wood Trust Company, their attorneys, agents or 
employees, and any and all persons who have 
received said sum of $19,370.32 or any part 
thereof, be and they are hereby directed to pay 
to John S. Applegate, the Receiver herein, any 
and all sums of money received by them from 
the operation of the said hotel, during the season 
of 1923 and 1924 within ten days from the date 
of the service of a true copy of this order.

EDWIN ROBERT WALKER,
C.

Respectfully advised,

Jo h n  E. F os te r ,
V.-C.

Affidavit of service filed August 6, 1924.

St at e of  Ne w  Jers ey ,
Co unt y o f  E ssex .

Toby Fur s t , being duly sworn, on his oath ac-
cording to law deposes and says: That he is 
associated with the firm of Furst & Furst, attor-
neys tor creditors in the above-entitled matter ;

a on August 1, 1924, he served Louis Shane 
Personally with a copy of the order advised by 

ice-Chancellor Foster on July 31, 1924, a true 40
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copy of which is hereto annexed and made part 
hereof.

TOBY FURST.

Sworn and subscribed to before me 
this 5th day of August, 1924.

^  • R a y m o n d  H. C o h e n ,

An Attorney at Law of New Jersey.

20

30

40
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Notice.

NOTICE AND PETITION.
Filed Aug. 12, 1924.

IN CHANCERY OF NEW JERSEY.

Between

Lakewood Tr ust  Co mpany,
Complainant,

and
Lawshane Co mpany, Inc ., 

et al.,
Defendants.

Wal l ach & Behr end Co., 
Inc .,

Complainant,
and

Lawshane Co mpany, Inc ., 
Defendant.

On Bill (Be.

On Petition 
<fcc.

Notice and 
Petition.

To John S. Applegate, Esq., receiver of Law- 
shane Company, Inc.

Furst & Furst, Esqs., solicitors for certain 
creditors.

Halsted H. Wainright, Esq., solicitor for Lake- 
wood Trust Company.
Sir s:

Take  No t ic e  that as solicitors specially 
Pearing for the purposes mentioned in the 
exe petition and for no other purpose, 
a present a petition, of which the anne: 
a true copy, to the Chancellor at the Chanc 

Cambers, State House, Trenton, N. J., on Tr 
ay’ Au^ast !2, 1924, at 10:30 A. M. (Dayli^

10

20

30

40
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Saving Time), or as soon thereafter as the 
Court can attend to the same, and apply for an 
order setting aside, so far as it applies to the 
petitioner Louis S. Shane, an order of the Court 
made July 31, 1924, for the reasons set forth 
in the annexed petition.

10 Respectfully yours,

Mc De r m o t t , e n r i g h t  & c a r p e n t e r ,
Solicitors specially appearing 

for Louis S. Shane to set aside 
said order of the Court, and for 
no other purpose.

Dated August 6, 1924.

20

30

40
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PETITION.
Filed Aug. 12, 1924.

IN CHANCERY OF NEW JERSEY.

Between

Lakewood Tr ust  Co mpany,
Complainant,

and

Lawshane Co mpany, Inc ., 
et al.,

Defendants.

Wal l ach & Behr end Co., 
Inc .,

Complainant,
and

Lawshane Co mpany, Inc ., 
Defendant.

On Bill dbc.
Petition of 
Louis S. 
Shane for 
Leave to 
Appear 
Specially 
to Attack the 
Legality of 
an Order 
Made in This 
Cause July 
31, 1924, and 
to set aside 
the Same as 
Applying to 
Him, and for 
No Other 
Purpose.

10

20

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey.

The petition of Louis S. Shane of the Boroug 
ol Brooklyn, City and State of New York, ap 
pearing specially for the purposes herein men
!°ne and for no other purpose, respectful! 

snows unto your Honor as follows:

a*Ter the bills of complaint in the 
Oove-entitled causes had been filed, and after a 
eceiver had been appointed for Lawshane Com-

30

40
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pany, Inc., and had taken possession of the Elis- 
berg Hotel at Lakewood, New Jersey, and after 
various proceedings had been taken in said 
causes, one of which was to make sale or lease of 
the Elisberg Hotel for the season of 1923-1924, 
at Lakewood, New Jersey, your petitioner made 

jLo and entered into an agreement, a true copy 
whereof is hereto annexed, marked Exhibit “ A,” 
and to which reference is hereby made for cer-
tainty. This agreement was expressly approved 
by the Court, on motion of counsel for the Lake- 
wood Trust Company, one of the parties to said 
agreement, under an order dated December 12, 
1923.

(2) Your petitioner entered into said agree-
ment in good faith, upon the understanding that

20 counsel for the Lakewood Trust Company, which 
had loaned a very large amount of money secured 
by mortgages on the said Elisberg Hotel, should 
make application to the Court to approve the 
said agreement. The said agreement shows 
that none of the profits from the operation of the 
said Hotel should go to the Lawshane Company, 
Inc., nor to the Receiver who had theretofore 
been appointed for the same, and on the con-
trary the order of the Court approving the said 

30 agreement shows that upon the making and ap-
proval of the said agreement the Receiver was 
discharged and his fees were fixed and ordered 
paid, and they were in fact paid as petitioner is 
informed and believes.

(3) After the making of the said agreement 
your petitioner immediately went into possession 
of the said hotel, advanced large sums of money 
of his own to put 4he hotel in condition for 
operation during the contemplated season, an

40
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fully performed the said agreement in all things 
on his part to be performed, including the pay-
ment of $10,000.00 to the Lakewood Trust Com-
pany under the terms of said agreement.

(4) Your petitioner operated the said hotel 
at a profit, one-half of which profits your peti-
tioner paid to the Lakewood Trust Company in 3 0 
accordance with the terms of said agreement, 
and the remaining one-half of the profits your 
petitioner equally divided with Sima Elisberg.
Your petitioner also avers that Sima Elisberg 
turned over to your petitioner for use at the 
Elisberg Hotel some personal property and 
silverware, which was in her possession in the 
City of New York, and outside the jurisdiction 
of this Court and said one-half of petitioner’s 
share of the profits was by way of consideration 20 
for her taking such personal property to the 
Elisberg Hotel; that all of such personal prop-
erty was left by your petitioner, at the end of 
the season, in the said hotel in charge of the 
Lakewood Trust Company. At the end of the 
season your petitioner left the said hotel and did 
not purchase the same under the terms of said 
agreement simply because of the fact that the 
Lakewood Trust Company did not get the con-
sent of the second mortgagee to withdraw his 30 
foreclosure proceedings and become a participant 
in one of the mortgages held by the Lakewood 
Trust Company. I am informed that the second 
mortgagee would not agree to the terms of the 
agreement hereto annexed and marked Exhibit 

I did not and could not be expected to 
uy the said hotel with a suit pending to fore- 

c °se the second mortgage, which was in the 
sum of approximately $200,000. Within the last 
week I have received a notice that the Elisberg 40
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Hotel will be sold under this foreclosure pro-
ceeding by the Sheriff of Ocean County on Au-
gust 19, 1924, at Toms River.

(5) Petitioner further shows that he is not 
a party to this cause, either as complainant or 
defendant, and that his sole interest in this

•*■0 proceeding is as a party to the agreement 
hereto attached marked Exhibit “ A .”

The order of the Court approving said agree-
ment is hereto attached and marked Exhibit “ B.”

(6) On Friday, August 1, 1924, your peti-
tioner was served at the Hathaway Inn, Deal, 
New Jersey, by Mr. Toby Furst, with a copy of 
an order purporting to be made by the Court 
July 31, 1924. I did not have any notice of any

2q kind that an application was to be made for 
such an order, although after the order of July 
31st was served on me I was informed by Mr. 
Sherman, my New York counsel, that Mr. Furst 
had mailed a copy of a notice of motion to Mr. 
Carpenter in Jersey City, who is attorney of 
record in this proceeding for Mrs. Elisberg, and 
upon Mr. Sherman’s orders Mr. Carpenter had 
notified Mr. Furst that he could not acknowledge 
service of this notice for your petitioner because

30 he was not authorized to appear for him and had 
not appeared for him in this suit. Mr. Carpenter 
did appear for me in a proceeding brought in this 
Court by Mr. Frindel claiming a share of the 
profits of the operation of the Elisberg Hotel 
for the season 1923-1924, and I retained Mr. 
Carpenter to contest that suit on my behalf be-
cause of his familiarity with the controversy m 
this proceeding. Mr. Carpenter also represented 
me in a slander suit brought in the Federal 
Court by Mr. Frindel against me personally-
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He was retained specially in that suit and paid 
a retainer by me before the answer was filed. 
Mr. Carpenter has never represented me in any 
other suits or proceedings.

(7) Your petitioner further shows that under 
the terms of the agreement hereto annexed your 
petitioner did not operate the said hotel at any 10 
time for the Lawshane Company, Inc., or its 
Receiver, nor for anybody else; that your peti-
tioner was a free agent in the operation of the 
said hotel and in the making of the said agree-
ment, except as the said agreement imposed cer-
tain terms and conditions regarding the opera-
tion of the hotel pending its proposed purchase 
by petitioner under said agreement.

(8) Your petitioner further shows that a 
notice in writing was served by Fürst & Fürst 
upon all the solicitors of record in this case of 
an application to be made July 1, 1924, for an 
order directing the Lakewood Trust Company 
to pay certain unsecured creditors the amount 
of their claims, a copy of which notice is hereto
annexed and marked Exhibit “ C.”  I knew 
nothing about this matter, but am informed 
this day that Mr. Carpenter and Mr. Sherman 
appeared in Court and after waiting quite awhile 
and having no objection to the Lakewood Trust 
ompany paying the claims, and having no ob-

jection to my making an accounting of the opera- 
ions of the hotel so informed other counsel in 
e case and left. Mr. Sherman told me to get 

an accounting ready by the first of July , and 
sen it to Mr. Carpenter. Petitioner was unable 
0 get this accounting ready by July 1st, but 
Pon the accounting being completed by certi- 
e public accountants your petitioner sent one

20

30

40
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copy on or about July 15th to Mr. Carpenter and 
one copy to the Lakewood Trust Company. 
Your petitioner is informed and believes that 
Mr. Carpenter mailed the copy of said account 
to Mr. Applegate under date of July 16, 1924. 
Your petitioner had no objection to making the 

2 a said accounting upon the request of any one, 
particularly upon the request of the Court which 
had approved the terms of the agreement hereto 
annexed marked Exhibit “ A .”

Your petitioner therefore prays that he may 
be permitted to appear specially for the purpose 
of attacking the validity and legality of the 
order made herein July 31, 1924, (a) on the 
ground that this Court does not have jurisdiction 
over your petitioner for the purpose of making 

20 said order; (b) on the ground that under the 
terms of the agreement hereto annexed and 
marked Exhibit “ A ”  your petitioner’s share of 
the profits o f the operation of the said Elisberg 
Hotel were not payable to the Receiver of Law- 
shane Company, Inc., or to the Lawshane Com-
pany, Inc., or to any other person or persons 
under the terms of Exhibit “ A ,”  (one-half of 
your petitioner’s share of the profits of the opera-
tion of the Elisberg Hotel being paid to Sima 

30 Elisberg under a separate agreement made be-
tween your petitioner and Sima Elisberg, under 
the terms of which Mrs. Elisberg returned the 
chattels which she had in New York to the Elis-
berg Hotel so that petitioner could operate said 
hotel during the season 1923-1924. Had it not 
been for said agreement with Mrs. Elisberg 
petitioner would not have made this agree-
ment) ; (c) on the ground that petitioner did
not have or receive notice of the application to 
the Court for the order dated July 31, 1924, and40
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that not being a party to the said cause and not 
served with process herein, said order is violative 
of the Federal Constitution which provides that 
no one shall be deprived of his property without 
due process of law.

McDe r m o t t , e n r i g h t  & c a r p e n t e r ,
Solicitors for and of Counsel 10 
with Louis S. Shane specially 
appearing for the purposes 
herein mentioned and for no 
other purpose.

State of  New Jer sey, 
County of  Hudson. } ss.

Louis S. Sh a n e , of full age, being duly sworn, 
according to law, upon his oath deposes and says: 20
I have read the foregoing petition, know the con-
tents thereof and the matters and things therein 
contained are all true.

Deponent further says that he is a resident 
of the Borough of Brooklyn, City and State of 
New York, and was served with a copy of the 
order made July 31, 1924, at the Hathaway Inn,
Deal, New Jersey, which deponent is operating 
and managing this summer.

Deponent had no notice of any kind of an ap- 
plication to be made for said order. I did not 
oven know that Mr. Furst had mailed a copy of 
said order to Mr. Carpenter, attorney of record 
or Sima Elisberg, until I reached his office 
e day o f the verification o f this affidavit for 
® PurP°se of attacking the validity of the 

or er of July 31st. It is true that Mr. Carpenter 
1 not have any authority to represent me as 

*n Dis letter to Mr. Furst, a copy of 
c Mr. Carpenter has shown me. I did not 40
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wish Mr. Carpenter to appear for me in this 
matter because I have been harrassed to death 
with law snits ever since making the agreement 
annexed to my petition marked Exhibit “ A.” 
Several suits were brought against me by Mr. 
Frindel, all of which were unfounded, and they 
caused me not only a large amount of trouble, 
but a great deal of expense, and I did not want 
to have any more trouble or expense in connec-
tion with the Elisberg Hotel.

I did not make any objection to accounting 
for the operation of the Elisberg Hotel for last 
season because the bank was entitled to an ac-
counting under the terms of the agreement, and I 
had absolutely no objection to making and de-
livering a copy o f the account to Mr. Applegate 
as the Court requested. I would have given Mr.

20 Fiirst or Mr. McCarter, who at one time ap-
peared in this case, a copy of said account if 
request had been made upon me for a copy.

Subscribed and sworn to before me 
this sixth day of August, 1924.

Car l  S. Kuebl er ,
Attorney-at-Law of New Jersey. 

30

James D. Car pent er , Jr ., of full age, being 
duly sworn, according to law, upon his oath de-
poses and says: On July 1, 1924, I was before 
Vice-Chancellor Foster, in Newark, on a notice 
of motion given by Mr. Fürst for an order o 

40 compel the Lakewood Trust Company to pay

LOUIS S. SHANE.

St at e of  Ne w Jer sey, 
Co unt y of  Hudson.
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the creditors represented by Mr. Furst, a true 
copy of said notice being annexed hereto and 
marked Exhibit “ C,”  and referred to in Mr. 
Shane’s affidavit. On July 1st, Mr. Furst 
mailed me a copy of order with a request that I 
advise him immediately whether or not it met 
with my approval. I wrote Mr. Furst as fol- lft 
lows:

“ July 2, 1924.
Messrs. Furst & Furst,

164 Market Street,
Newark, N. J.

Gentlemen:
Re-Lawshane Company'.

Replying to your favor of July 1st, beg 
to advise that we object to the second order-
ing part of the order. We do not think Mr. 20 
Shane is under obligation to account to any-
one, other than the Lakewood Trust Com-
pany, under the terms of the agreement re-
ferred to.

We say this because the Trust Company 
and Mr. Shane have been getting along very 
well and auditors are now at work on the 
books. Why should we be put to the ex-
pense to account to anybody else? 30

Very truly yours,
McDermott, Enright & Carpenter.”

On July 9th, I received the following letter 
roin Mr. Furst, together with a copy of order,

^ ieh is hereto attached and marked Exhibit I. 
ls is not a complete copy as Exhibit I shows.

40
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“ July 8, 1924.
McDermott, Enright & Carpenter, Esqs.,
75 Montgomery St.,
Jersey City, N. J.

Re-Law-Shane Co.
Gentlemen:

10 We are in receipt of your letter of the 2nd
inst. We exhibited same to Vice-Chancellor 
Foster and he signed the enclosed order. 
He stated that he was of the opinion that 
your client should account directly to the 
receiver. Will you please send us a copy of 
the audit and also send one to Mr. Apple- 
gate, the receiver?

Very truly yours,
GF/DM Furst & Furst.”

20 Deponent sent this copy of order on July 10th 
to Mr. Sherman, No. 25 Broadway, New York, 
and asked him to have an extra copy of the 
audit made for the Receiver, and send it to us so 
that we could forward it. I received a copy of 
the audit on July 16th, and that day mailed it 
to Mr. Applegate, which he acknowledged under 
date of July 17th.

On July 25th, I received by mail from Mr.
30 Furst a notice of an application to Vice-Chan-

cellor Foster, with a request that I acknowledge 
it for Mr. Shane. I returned this notice and 
copy to Mr. Furst with the following letter:

40
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“ July 25, 1924.
Messrs. Fürst & Fürst,

164 Market Street,
Newark, N. J.

Gentlemen:
Re-Lakewood Trust Company vs 

Lawshane Company, Inc.:
Re-Wallach & Behrend Co. Inc. vs 

Lawshane Company, Inc.:
Your letter of yestertay enclosing notice 

addressed to the writer as attorney for Louis
S. Shane, is acknowledged.

Upon receipt of your notice I called up 
the New York attorney for Mr. Shane, who 
reminds us that we are not attorneys for 
Mr. Shane generally and that we cannot 
accept service o f the notice for him.

Further we call your attention to the fact 
that Mr. Shane was not a party to either 
of the above actions, in which we appeared 
for and were paid by Sima Elisberg.

Not representing Mr. Shane in this matter, 
of course, I cannot acknowledge service for 
him. The original and copy of notice are 
therefore returned.

Very truly yours,
McDermott, Enright & Carpenter,

By James D. Carpenter, Jr.
JDC-GCB.
Enc. ’  ’

bpon receipt of the notice from Mr. Fürst I 
a elephoned to Mr. Sherman in New York and 
e contents of the letter is true and Mr. Sher-

r i 1 instructed me not to accept service of the 
1Ce or ^ r* Shane and I did not communicate
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directly with Mr. Shane about the notice, assum-
ing that Mr; Furst or someone else would serve 
the notice upon him personally at the Hathaway 
Inn, Deal, or elsewhere. I did not hear from 
the matter again until on August 1st I received 
in the mail a copy of the order hereto attached 
marked Exhibit 2. I immediately called Mr. 
Sherman on the telephone, notified him of the 
order and on August 6, 1924, was retained by 
Mr. Shane to appear specially for him and apply 
to set aside the order as having been made 
without notice to him and as being illegal in 
that he was not a party to this suit either as 
complainant or defendant, and on the ground 
that under the contract between Mr. Shane and 
the other parties mentioned in the agreement 
hereto annexed marked Exhibit “ A ”  and re- 

20 ferred to in Mr. Shane’s affidavit, Mr. Shane 
was not under obligation to pay any part of his 
share of the profits earned under the agreement 
to the Lawshane Company, Inc., to its Receiver 
or anyone else. I was never instructed by Mr. 
Shane to make an appearance for him in this 
cause, but I was retained by Sima Elisberg and 
did considerable work for her in this matter. 
When I appeared in court on July 1st I did so 

3Q as solicitor for Mrs. Elisberg.

JAMES D. CARPENTER, Jr.

Subscribed and sworn to before me 
this 6th day of August, 1924.

H e n r y  A. O e t j e n ,
( s e a l ) Notary Public of New Jersey.
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EXHIBIT “ A .”

Whe r eas , the Lakewood Trust Company is the 
holder of a mortgage upon the Elisiberg Hotel 
at Lakewood, New Jersey, and has brought pro-
ceedings to foreclose said mortgage, and 

Whe r eas , an action was brought wherein 
Wallace & Behrend Co., Inc. was complainant 
and The Lawshane Company, Inc. was defend-
ant, in the Chancery Court of New Jersey, and 

Wher eas , a receiver was appointed in the 
aforesaid actions, and

Wher eas , it is to the interest of The Lawshane 
Company, Inc., the owner of the equity in the 
aforesaid hotel, George A. Lawrence, who has 
or claims to have an interest therein as trustee, 
and the Lakewood Trust Company, the holder 
of the said mortgage, to bring about a sale of 
the aforesaid premises and to pay the creditors 
who have filed claims against The Lawshane 
Company, Inc., in the aforesaid actions, and 
; Wher eas , Louis S. Shane of New York is de-
sirous of purchasing the aforesaid property, 

Now, There for e , this agreement, made and en-
tered into this 12th day of December, 1923, by 
and between T h e  L a k e wo o d  Tr u s t  Co mp a n y  of 
New Jersey, Geo r g e  W. L a w r e n c e , of Lakewood, 
New Jersey, T h e  L a w s h a n e  Co mp a n y , I n c ., a 
corporation organized under the laws of the 
State of New York, and Louis S. S h a n e  of New 
York, W it n e s s e t h  :

That the said Louis S. Shane agrees to pur-
chase the aforesaid property for the sum of 
three hundred and seventy-five thousand dollars 
($375,000); ten thousand dollars ($10,000) to be 
paid upon the execution of this agreement, the 
receipt whereof is hereby acknowledged, and 
torty thousand dollars ($40,000) on May 1, 1924,

10

20
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40
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10

20

30

40

and the balance subject to two mortgages in 
sums aggregating not exceeding three hundred 
and twenty-five thousand dollars ($325,000) now 
a lien against the said premises.

That Louis S. Shane is to take immediate pos-
session o f the aforesaid hotel and to operate 
the same and is to pay interest on the first and 
second mortgages from the date hereof until 
May 1, 1924; taxes to be apportioned from this 
date to May 1, 1924; and an apportionment of 
the insurance premium from this date to May 1, 
1924, which insurance shall not exceed the sum 
of three hundred and twenty-five thousand dol-
lars ($325,000).

That in addition thereto the said Louis S. 
Shane shall pay the sum of ten thousand dollars 
($10,000) to the Lakewood Trust Company which 
is to be used in payment of any and all indebted-
ness upon notes made, executed or endorsed by 
Mrs. Sima Elisberg, which said notes are now 
held by the Lakewood Trust Company and to be 
delivered upon payment of the aforesaid sum, 
payable $5,000 on Feb. 26, 1924 and $5,000 on
April 30, 1924.

That, upon the payment of the balance of 
forty thousand dollars ($40,000) on May 1, 1924, 
there shall be delivered to Louis S. Shane a 
bargain and sale deed of the said premises in 
Lakewood, New Jersey, known as The Elisberg 
Hotel property, the description in said deed to 
conform to the description of the deeds con-
veying said premises to George W. Lawrence as 
trustee and The Lawshane Company, Inc., if 
there be such deed of record; said deed or deeds
of conveyance to be sufficient to convey a 
marketable title to said property, subject, how-
ever, to the two mortgages hereinabove mentione 
and free from any and all other liens.
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That there is to be executed and delivered to 
said Louis S. Shane a bill of sale conveying the 
right, title and interest of the said Lakewood 
Trust Company, George W. Lawrence and The 
Lawshane Company, Inc. in and to all the chat-
tels now in the said hotel or elsewhere belonging 
to the said hotel, whether the same are held by 0 
George W. Lawrence, The Lawshane Company, ° 
Inc., or are in the possession of any other per-
son, free and clear of any claims of the Lake- 
wood Trust Company, George W. Lawrence, 
trustee, and Gimbel Brothers, Inc., or any mort-
gages which may have been executed by the 
Lakewood Trust Company, George W. Lawrence, 
trustee, or The Lawshane Company, Inc.

That upon the delivery of the said deed to the 
said Louis S. Shane, said Louis S. Shane agrees 
to deliver a quit claim deed to be delivered by 20 
Sima Elisberg to the Lakewood Trust Company 
of all right, title and interest to the Lorraine 
Hotel property located at Edgemere, Long 
Island.

It is further agreed that the Lakewood Trust 
Company may execute a deed of the Lorraine 
otel on or before May 1, 1924, to any pur- 

c aser it may obtain for the Lorraine Hotel 
and that the proceeds of any such sale shall be 
e m escrow by the Lakewood Trust Com-

pany, until May 1, 1924, and that upon the de- 
1Very oi? the Heed to Louis S. Shane and the 
Payment of the said $40,000 to the Lakewood 

ns ompany, the said sum realized from the
DrrvL°i Lorraine Hotel shall be the absolute 

•, y the Lakewood Trust Company and 
„ !fla shall execute a release of

. an̂  a11 interest to the chattels in the Lor- 
otel, including silverware, china, linen,

30

40
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furniture, bedding, rugs, etc., which at the pres-
ent time are located in said Lorraine Hotel or 
elsewhere.

That upon delivery of the aforesaid instru-
ments and the full performance of this contract 
all actions brought by Sima Elisberg against 
Lakewood Trust Company and George W. Law-
rence or Lawshane Company shall be discon-
tinued and all actions brought by Lakewood 
Trust Company shall be discontinued and that 
releases be exchanged between all the parties to 
this agreement and Sima Elisberg.

That Lakewood Trust Company, upon the pass-
ing of title as aforesaid, will deliver to Louis S. 
Shane all notes or other evidence of indebtedness 
held by Lakewood Trust Company or George W. 
Lawrence made, executed or endorsed by Sima 

20 Elisberg, or any members of her family, and 
any other evidence of indebtedness by Sima 
Elisberg arising out of the construction or 
operation of said Hotel Elisberg at Lakewood, 
New Jersey.

It is further agreed that in the event that L. 
Barth & Son or the assignee of the mortgage ex-
ecuted to L. Barth & Son refuses to accept 
$25,000 out of the $50,000 purchase price herein 

gQ mentioned and discontinue his foreclosure suit 
of his said mortgage, in part payment of the 
second mortgage and to issue to the Lakewood 
Trust Company a participating certificate to the 
extent of $25,000 in said second mortgage, on or 
before May 1, 1924, this contract shall be at an 
end and the Lakewood Trust Company shall 
return to Louis S. Shane the said sum of $10,000 
hereinabove first mentioned, the title to all chat-
tels said Shane may bring to the hotel shal 
remain undetermined and unaffected by their 

40 return to the hotel.
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Said Louis S. Shane further agrees to give 
to the Lakewood Trust Company one-half of any 
and all profits arising out of the operation of 
said hotel from date to May 1, 1924, inclusive, 
provided title shall not pass as aforesaid.

Any valid unsecured indebtedness now existing 
against the Lawshane Co. Inc., and, if neces-
sary, established in a legal way that shall be 
proven before the Receiver within the time
limited by law shall be paid by the Lakewood 
Trust Company.

In W it ne s s  W he r e o f  the parties hereto have 
hereunto set their hands and seals the day and 
year first above written.

LOUIS S. SHANE ( l . s . )

Signed, sealed and delivered in the presence of 2o

CEO. W. LAWRENCE,
Lawshane Co. Inc.

CEO. W. LAWRENCE,
Pres.

Lakewood Trust Co.
C. G. SMITH,

Pres. ( s e a l )
Asst. Secretary.

(seal  Lak ew oo d  Tr u s t  Co .)
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EXHIBIT “ B .”

IN CHANCERY OF NEW JERSEY.

Between
L a k e wo o d  T r u s t  Co mp a n y ,

10 Complainant,
and

L a w s h a n e  Co mp a n y , I n c ., 
et al.,

Defendants.

W a l l a c h  & Be h r e n d  C o .,
I n c .,

Complainant.
20 and

L a w s h a n e  Co mp a n y , I n c .,
Defendant.

It being represented to the court by agree-
ment signed by The Lakewood Trust Company, 
Lawshane Company, Inc, George W. Lawrence 
and Louis Shane, and shown to the court that 
there is no longer any reason for the continu- 

30 ance of the active performance by John S. 
Applegate, Jr., Receiver of the Lawshane Com-
pany Inc., of his duties as such Receiver, and 
that he should be discharged from the further 
possession of the Elisherg Hotel at Lakewooc, 
and that surrender thereof should be made in 
accordance with the terms of said agreement, to 
Louis Shane, and it appearing that satisfactory 
arrangement has been made by which the va i 
claims of all unsecured creditors of the 
shane Company, Inc., will be paid, together wi

On bill, etc. 
Order.

40
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the fees of the said Receiver and the costs of 
Wallace & Behrend Co., Inc., together with a 
counsel fee of $500.00 and no reason appearing to 
the contrary.

It is thereupon on this twelfth day of De-
cember, 1923, on motion o f Robert H. McCarter 
of Counsel with the Lakewood Trust Company, 
one of the above named complainants, Or deir ed 
that possession of the Elisberg Hotel be forth-
with, by said Receiver, surrendered to Louis 
Shane, and that thereafter, the said Receiver 
be and he is hereby relieved from all further 
duties or responsibilities in connection with the 
said hotel and its contents and that such pos-
session is so to be transferred to said Louis 
Shane with the understanding that the said 
agreement hereinabove referred to will in all 
respects be carried out and performed:

And It  Is F u r t h e r  Or de r e d  that the said Re-
ceiver be paid the sum of $3,500.00 together with 
his disbursements and obligations, not to exceed 
the sum of $900 and that the said Wallach & 
Behrend Co. Inc., be paid their costs to be taxed, 
and a counsel fee to their counsel Messrs. Furst 
& Furst of $500.00.

And It  Is F u r t h e r  Or de r e d  that in the event 
o the performance by all the parties of the said 
agreement (a copy whereof is hereto annexed), 

e said John S. Applegate, Receiver as afore- 
sai , shall execute and deliver to the said Louis 
khane a deed conveying all his right, title and 
interest m and to the said Elisberg Hotel, and 

e chattels in connection therewith.

Respectfully advised,

JOHN E. FOSTER,
V.-C.
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EXHIBIT “ C.”

IN CHANCERY OF NEW JERSEY. 

Between

L a k e wo o d  T r u s t  Co mp a n y ,
Complainant,

and
L a w s h a n e  Co mp a n y , I n c ., 

et al.,
Defendants.

W a l l a c h  & Be h r e n d  Co.,
Inc .,

Complainant,

20 and
La w s h a n e  Co mp a n y , I n c .,

. Defendant.

To Halsted H. Wainwright, Esq., attorney for 
Lakewood Trust Co.
James D. Carpenter, Esq., attorney for Louis 

Shane and Sima Elisberg.
Benjamin Frindel, Esq., John S. Applegate, 

30 Esq., receiver of Lawshane Company, Inc.

Gentlemen:
P le a se  Ta k e  N ot ic e , that we will apply to the 

Chancellor, at the Chancery Chambers, Pruden-
tial Building, Newark, N. J., on the 1st day of 
July, 1924, at 10 o ’clock (daylight saving time) 
in the forenoon, or as soon thereafter as counsel 
can he heard;

1. For an order directing the Lakewood 
Trust Company to pay the following unsecured
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creditors, whose claims have been filed with 
John S. Applegate, Receiver of the above named 
defendant company:

Ocean County Motor Trucking Co. 100.00

2. For an order directing John S. Applegate, 
the Receiver herein to take possession of all of 
the assets of the defendant company.

 ̂3. For an order directing the Lakewood Trust 20 
Company and Louis S. Shane to account for the 
operation of the hotel owned by the defendant 
company at Lakewood, New Jersey, from the 
date that the said Louis S. Shane took posses-
sion of the said hotel pursuant to an agreement 
hereinafter referred to.

4. For such further order and relief that may 
e just and proper in the premises.

Pursuant to an agreement 3°

0. J. Gude Co $1,984.00

Wilson & Co. 235.25
116.95 10E. Douglas Applegate........

Wallach & Behrend Co. ..
Eugene R. Trott Co. ____
R. C. Williams & Co. Inc. . 
Knickerbocker Leather Co. 
Belmar Laundry Co. Inc. . 
Gregory Canales ............

643.33
114.31
172.46
900.00
584.99
327.55

JO
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(2) that Louis S. Shane agrees to give to the 
Lakewood Trust Company one-half of any and 
all profits arising out of the operation of said 
hotel from date to May 1, 1924 inclusive, pro-
vided title shall not pass as aforesaid.

Fürst & Fürst, solicitors for Wallach & Behrend 
and other creditors, upon the return of a notice 
directed to the Lakewood Trust Company, one o 
the complainants herein, John S. Applegate, the

10
Yours truly,

FÜRST & FÜRST, 
Attorneys for Creditors.

EXHIBIT 1.

IN CHANCERY OF NEW JERSEY.

\

20

30

W a l l a c h  & Be h r e n d  Co.,

L a w s h a n e  Co mp a n y , I n c .,

I n c .,
Complainant,

and

Defendant.

On Bill, etc. 
Order.

This matter being opened to the Court by

40 receiver appointed herein, Louis S. Shane, Ben-
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jamin Frindel and Sima Elisberg, for an order 
directing the Lakewood Trust Company to pay 
certain unsecured creditors whose claims were 
filed with and allowed by the Receiver, John S. 
Applegate; for an order directing John S. Apple- 
gate, the Receiver, to take possession of the as-
sets of the defendant company, and for an order 
direciting the Lakewood Trust Company and 
Louis S. Shane to account for the operation of 
the hotel owned by the defendant company at 
Lakewood, New Jersey, from the date that the 
said Louis S. Shane took possession of the said 
hotel pursuant to a certain agreement made by 
aud between the Lakewood Trust Company, 
George W. Lawrence, The Lawshane Company, 
Inc., and Louis S. Shane; and it appearing that 
all of the said parties were duly served with the 
said notice and that a proof of service has been 
filed with this Court, and after hearing George 
Fürst, of Fürst & Fürst, in support of the said 
motion, and Halsted H. Wainwright in opposi-
tion thereto, it is on this day of July, 1924,
on motion of Fürst & Fürst, solicitors as afore-
said,

Or der ed : That John S. Applegate, the Re-
ceiver, be and he is hereby authorized and di-
rected to take possession of all the assets of the 
Lawshane Company, Inc.; and it is further 

r der ed : That the Lakewood Trust Com-
pany and Louis S. Shane account to the said 

Applßgate, for the operation 
j t  ? 0 e owned by the defendant company

w f < T ^ d’ NeW Jersey’ from the date the said• Shane took possession pursuant to agree- 
an(  ̂ between the Lakewood Trust 

Corner7’ ? eor§:e Lawrence, the Lawshane 
further117, InC" and L°UiS Shane; and A w

10

20
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O r d e r e d : That the direction to the Lakewood 
Trust Company to pay the unsecured creditors 
whose claims have been filed with and allowed 
by the Receiver be held in abeyance until the 
further order of the court.

EXHIBIT 2.

IN CHANCERY OF NEW JERSEY.

Between
L a k e w o o d  T r u s t  C o m p a n y ,

Complainant,
and

L a w s h a n e  C o m p a n y ,  I n c . ,

Fürst & Fürst, solicitors for Wallach & Behrend 
Co., Inc., one of the complainants herein and it 
appearing that Louis S. Shane has operated the 
hotel of the defendant company located at Lake- 
wood, New Jersey, pursuant to an agreemen 

40 made and entered into December 12, 1923, by a

Respectfully advised,
10 v,c.

30

W a l l a c h  &  B e h r e n d  C o .,

L a w s h a n e  C o m p a n y ,  I n c . ,

I n c .,

et al.,

Complainant,
and

Defendant.

Defendant.

On Bill, dc. 

Order.

This matter being opened to the Court by
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between the Lakewood Trust Company, George 
W. Lawrence, The Lawshane Company, Inc., and 
Louis S. Shane, and it appearing that the opera-
tion of the said hotel by the said Louis S. Shane, 
produced a profit of $19,370.32, and it appearing 
that an order was made by the Court herein 
directing the said Lakewood Trust Company and i 
the said Louis S. Shane to account to the re-
ceiver herein for the operation of the hotel, and 
after hearing George Furst of Furst & Furst, 
in support of said motion, and Halsted H. Wain- 
right, in opposition thereof, it is, on this 31st 
day of July, 1924, on motion of Furst & Furst, 
attorneys aforesaid

Ordered: That Louis S. Shane and the Lake- 
wood Trust Company, their attorneys, agents 
or employees, and any and all persons who have 
received said sum of $19,370.32 or any part ^  
thereof, be and they are hereby directed to pay 
to John S. Applegate, the Receivers herein, any 
and all sums of money received by them from 
the operation of the said hotel, during the season 
of 1923 and 1924 within ten days from the date 
of the service of a. true copy of this order.

Respectfully advised,

EDWIN ROBERT WALKER. 3Q 
John H. F o st e r ,

V.-C.

40
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P etition .

Filed August 15, 1924.

IN CHANCERY OF NEW JERSEY.

Between \
10

L ak e wo o d  T r u s t  Co mp a n y ,
Complainant,

and
L a w s h a n e  Co mp a n y , I n c ., f

et a1, -i . , ' 1 Bill, etc.Defendants. \
----------------------------------  I Petition.

W a re ach  & B e h r e n d  Co ., I 
I n c ., 1

20 Complainant,
and

L a w s h a n e  Co mp a n y , I n c .,
Defendant. ,

To Ills Honor Edwin Robert Walker, Chancellor 
of the State of New Jersey:

The petition of the undersigned respectfully 
o q  shows and alleges:

1. That a bill of complaint was filed herein 
by the above-named complainant, Wallach & 
Behrend Co., Inc., against the above-named de-
fendant company, which prayed among other 
things that a Receiver be appointed.

2. That a bill of complaint was filed by the 
above-named complainant, Lakewood Trust Com-
pany, against the said defendant company, to 
foreclose a certain mortgage, which praye

40 among other things that a Receiver be appointe.
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3. Thereafter, the said suits were consoli-

dated and an order was made by the Court herein 
appointing John S. Applegate, Receiver.

4. That the said Receiver duly qualified and 
took possession, of the assets of the defendant 
company, and more particularly a hotel owned
by it known as the Elisberg Hotel, Lakewood, 3 0 
N. J.

5. That during the said proceeding, Louis S. 
Shane entered into an agreement on December 
12, 1923, with the Lakewood Trust Co., George 
W. Lawrence and the defendant company, a true 
copy of which is hereto annexed and marked 
Exhibit “ A ,”  reference to which is made as if 
herein recited in full.

6. An order was made by the Court herein 
upon the filing of the said agreement permitting 
the Eeceiver herein to release possession of the 
aforementioned hotel. Pursuant to the said 
order, the Receiver did release possession of the 
said hotel, and the said Louis S. Shane used and 
occupied the said hotel, operating the business 
during the season of 1923 and 1924.

1Q9i  ^  ®xP̂ ra^on the said season of 
, the parties to the agreement marked Ex- 

1 d A”  failed to carry out the same.

8. That thereupon the Court herein made an 
°r e,r’ 1aTÌ°P.y .°^ which is hereto annexed and 
f,ar e Exhibit “ B ” ; that after the entry of 

said order marked Exhibit “ B ,”  an account-
37fiooaS Î a^e’ an<̂  ft showed a profit of $19,- 

’ f 11 thereupon the Court made an order,
Exhibit *S ^ere °̂ annexed and marked

20

30

40
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9. That the said order was duly served upon 
the said Louis S. Shane and the Lakewood Trust 
Company.

10. Thereafter, to wit, on the 12th day of 
August, 1924, Louis S. Shane, by his attorneys, 
McDermott, Enright & Carpenter, applied to the 
Court herein for an order to set aside the said 
order marked Exhibit “ C.”

W he r e f o r e , your petitioner prays that an 
order may be made directing the Lakewood 
Trust Company and Louis S. Shane to comply 
with the order made herein on July 31, 1924, and 
marked Exhibit “ C.”

Solicitors for Wallach & Behrend Co., Inc.

T oby  F u r s t , being duly sworn, on his oath 
deposes and says: That he is a member of the 
firm of Furst & Furst, solicitors for the com-
plainant, Wallach & Behrend Co., Inc.; that the 
statements of fact contained in the foregoing 
petition are true, except those matters therein 
alleged to be upon information and belief, and 

3-0 as to those matters, he believes same to be true.
TOBY FURST.

Subscribed and sworn to before me 
this 14th day of August, 1924.

Ch a r l e s  Ro s e n t h a l ,
An Attorney at Law of N. J.

FURST & FURST,

20 Sta te
Co u n t 1

40
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ORDER.
Filed August 15, 1924.

IN CHANCERY OF NEW JERSEY.

On Bill, etc. 
Order.

Between

Lakewo o d  Tru st  Co mp a n y ,
Complainant,

and
Lawshane  Co mpa n y , I n c ., 

et al.,
Defendants.

Wal l ac h  & Be h r e n d  Co., 
Inc .,

Complainant,
and

Lawshane  Co mp a n y , I n c ., 
Defendant.

This matter being opened to the Court by 
Furst & Furst, solicitors for Wallach & Behrend 
Co., Inc., one of the complainants herein, and it 
appearing that on July 31, 1924, an order was 
made directing Louis S. Shane and the Lake- 
wood Trust Company, their attorneys, agents 
or employees, and any and all persons who have 
received the sum of $19,370.32, or any part 

ereo , to pay to John S. Applegate, the Receiver 
serein, the said sum of $19,370.32, or any and 
ail sums of money received by them from the 
operation of the said hotel; and it appearing 

at the said Louis S. Shane appeared by Mc- 
ermott, Enright & Carpenter, specially for the 
rPose of setting aside the said order, and

10

2(T
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10
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Order to Show Cause.

after hearing James Carpenter, of McDermott, 
Enright & Carpenter, in support of the said 
motion, and Charles Rosenthal, of Furst & Fiirst, 
in opposition thereto, it is, on this 15th day of 
August, 1924, on motion of Furst & Furst, at-
torneys aforesaid,

Or de r e d , That Louis S. Shane and the Lake- 
wood Trust Company, show cause before the 
Chancellor, at the Chancery Chambers, in the 
City of Trenton, on the 26th day of August, 
1924, at 10:30 o ’clock in the forenoon, or as soon 
thereafter as counsel can he heard, why an order 
should not be made directing the said Louis S. 
Shane and the Lakewood Trust Company to com-
ply with the order made herein on July 31,1924; 
and it is further

Or de r e d , That service of a true copy of this 
20 order, which need not be certified, together with 

a true copy of the annexed petition, upon the 
said Louis S. Shane and on his attorneys, Mc-
Dermott, Enright & Carpenter, and the Lake- 
wood Trust Company, and on its attorney, Hal- 
sted H. Wainright, within five days from the date 
hereof, shall be deemed good and sufficient serv-
ice.

EDWIN ROBERT WALKER,
30 C-

Respectfully advised,

Jo h n  E. F os te r ,
V.-C.

40
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Affidavit of Service.

AFFIDAVIT.
(Filed August 22, 1924.)

IN CHANCERY OF NEW JERSEY.

Between
Lakewo o d Tru st  Co mp a n y ,

Complainant,

and

Laws h ane  Co mp a n y , I n c ., et 
al.,

Defendants.

10

Wal l ac h  & Be h r e n d  Co . 
Inc .,

C omplainant, 
and

Laws h ane  Co mpa n y , I n c .
Defendant.

On Bill, etc. 

Affidavit.

20

ss.
St at e of  Ne w  Jers ey ,
Count y of  E ssex .

Samuel  Sa mu e l s o n , being duly sworn, on his 
oath according to law, deposes and says: That 
e is a clerk in the office of Furst & Furst, at- 
orneys for Wallach & Behrend Co., Inc., the 

ooinp amant in the above-entitled cause of 
nf 0n ^0, 1924, he served a copy
tnr!nJ rdf  entered on August 15, 1924, and re- 

9 \ ugust 26, 1924, together with the peti- 
mo Hv  ®xhibits annexed thereto, on McDer- 

, Enright & Carpenter, by leaving same

30

40
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10

Order of Continuance.

with James D. Carpenter, Jr., who is associated 
with the said firm.

SAMUEL SAMUELSON.

Sworn and subscribed to before me 
this 20th day of August, 1924,

Ra y mo n d  H. Co h e n ,
An Attorney at Law of New Jersey.

ORDER.

Filed August 22, 1924.

IN CHANCERY OF NEW JERSEY.

20

30

Between
L a k e wo o d  T r u s t  Co mp a n y ,

Complainant,
and

L a w s h a n e  Co mp a n y , I n c ., 
et al.,

Defendants.

W a l l a c h  & Be h r e n d  Co., 
Inc .,

Complainant,
and

L a w s h a n e  Co mp a n y , I n c ., 
Defendant.

On Bill, etc. 
Order.

This matter being opened to the Court by 
Fürst & Fürst, solicitors for the complainant, 
Wallach & Behrend Co., Inc., and it appearing

40
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Order of Continuance.

that an order to show cause was issued herein 
on August 15, 1924, directed to the Lakewood 
Trust Company and Louis S. Shane, returnable 
August 26, 1924, and it appearing that the said 
order to show cause should be continued, it is, 
on this 22nd day of August, 1924, on motion of 
Furst & Furst, solicitors as aforesaid, ^

Or der ed, That the order to show cause issued 
herein on August 15, 1924, directed to the Lake- 
wood Trust Company and Louis S. Shane, re-
turnable August 26, 1924, be and the same is 
hereby continued to September 2, 1924, before 
the Chancellor, at the Chancery Chambers, Pru-
dential Building, Newark, N. J., and it is further 

Or der ed, That service of a true copy of this 
order, together with a true copy of the order to 
show cause issued herein on August 15, 1924, 
directed to the Lakewood Trust Company and 20 
Louis S. Shane, and a true copy of the petition 
annexed thereto, which orders need not be cer-
tified, upon Louis S. Shane, within seven days 
from the date hereof shall be deemed good and 
sufficient service.

EDWIN ROBERT WALKER.
C.

Respectfully advised, 
Jo h n  E. F os te r . 

V.-C.
30

40
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Order.

ORDER.

Filed September 2, 1924.

IN CHANCERY OF NEW JERSEY.

Between
L a k e wo o d  T e u s t  Co mp a n y ,

This matter coming on to be heard on notice 
given by McDermott, Enright & Carpenter, solic-
itors specially appearing for Lonis S. Shane, 
petitioning to set aside an order of the Court 

30 made July 31, 1924, so far as it applies to the 
said Louis S. Shane, and for no other purpose, 
and the petition and affidavits and original notice 
and proof of service thereof having been file<h 
and in the presence of John S. Applegate, 
ceiver of Lawshane Company, Inc., Furst 
Furst, solicitors for certain creditors, and Ha-
sted H. Wainright, solicitor for Lakewood Trust 
Company, and the Court deciding that the mat 
ters set forth in the said petition should be con 

• tinued to a later date, and be considered together

20

W a l l a c h  & Be h r e n d  C o ., 
Inc .,

Complainant,

On Bill, &Cr. 
On Petition, 
&c.
Order.

and
L a w s h a n e  Co mp a n y , I n c .,

Defendant.

40
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with an application which the Court directs the 
Receiver to make for an order compelling the 
Lakewood Trust Company and Louis S. Shane 
to pay over certain moneys claimed by said Re-
ceiver,

It  I s thereupon on this 12th day of August 
1924,

Or der ed, that the application of McDermott, 
Enright & Carpenter, solicitors appearing spe-
cially for Louis S. Shane, to set aside an order 
of this Court made July 31, 1924, and for no 
other purpose, and all matters thereon, be con-
tinued to and until September 2, 1924.

And It  Is F u r t h e r  Or de r e d , that John S. 
Applegate, Receiver of Lawshane Company, Inc., 
or Furst & Furst, solicitors for certain creditors, 
prepare in the meantime a petition for the relief 
they desire and effect legal service of notice of 
their application, or of a rule to show cause to 
e hereafter issued for the purpose, upon both 

the Lakewood Trust Company and Louis S 
ohane.

E. R. WALKER,
C

Respectfully advised,

Jo h n  E. F o s te r ,
vie.

10

20
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ORDER.
Filed September 4, 1924.

IN CHANCERY OF NEW JERSEY.

10
Between

L a k e w o o d  T r u s t  C o m p a n y ,
Complainant,

and I
L a w s h a n e  C o m p a n y , I n c ., I

et aL’ n  ,  ,  l  Bill, etc.Defendants. \ ’
W a l l a c h  & B e h r e n d  C o . ,  I  Order.

I n c ., I
20 -----------------------------------7  1

Complainant,
and

L a w s h a n e  C o m p a n y , I n c .,
Defendant. ^

This matter being opened to the C ou rt by 
Furst & Furst, solicitors for Wallach & Behrend 
Co., Inc., one of the complainants herein, and 

30 it appearing that an order to show cau se  was 
issued herein on August 15, 1924, directed to the 
Lakewood Trust Company and Louis S. Shane, 
returnable August 26, 1924, and which sa id  order 
to show cause was continued until S e p te m b e r  w, 
1924, and it appearing that the matter should 
be further continued, it is, on this 2nd day of 
September, 1924, on motion of Furst & Furst, 
solicitors aforesaid, in the presence of Halsted
H. Wainright, attorney for Lakewood TrUŜ 

¿ q  Company, and James D. Carpenter, of McDer-
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mott, Enright & Carpenter, appearing specially 
for Louis S. Shane,

Or d er ed , That the order to show cause issued 
herein on August 15, 1924, directed to the Lake- 
wood Trust Company and Louis S. Shane, re-
turnable August 26, 1924, and continued until 
September 2, 1924, be and the same is hereby 
continued until September 16, 1924, before the 
Chancellor, at the Chancery Chambers, Pruden-
tial Building, Newark, N. J., and it is further 

Orde re d , That Louis S. Shane be, and he is 
hereby directed to show cause before the Chan-
cellor, at the Chancery Chambers, Prudential 
Building, Newark, N. J., on September 16, 1924, 
at 10:30 o ’clock in the forenoon, or as soon 
thereafter as counsel can be heard, why an order 
should not be made directing the said Louis S. 
Shane to account to the Receiver herein for the 
operation o f  the hotel owned by the defendant 
company from the date the said Louis S. Shane 
took possession pursuant to an agreement made 
hy and between the Lakewood Trust Company, 
George W . Lawrence, the Lawshane Company, 
Inc., and Louis S. Shane; and it is further

Orde re d , That the said Louis S. Shane be, and 
e 18 llereby directed to pay to John S. Apple- 

gate, the Receiver herein, any and all sums of 
money received by him from the operation of 
he said hotel during the season of 1923-1924, 
i m ten days from the date of the service of 
ls 0rder; and it is further

rd er ed , That service of a true copy of this 
er, which need not be certified, together with 

e copy of the petition upon which the order
mJl10TW -̂u&ust 15, 1924, was issued,

°uis S. Shane, within ten days from the

10
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date hereof, shall be deemed good and sufficient 
service.

EDWIN R. WALKER,
C.

Respectfully advised,
J o h n  E. P o s t e r ,

10 V.-C.

ORDER OF CONTINUANCE, &c. 

(Filed September 8, 1924.)

IN CHANCERY OF NEW JERSEY.

20

30

Between
L a k e w o o d  T r u s t  C o m p a n y ,

Complainant,

and

L a w s h a n e  C o m p a n y , I n c ., et 
al.,

Defendants.

W a l l a c h  & B e h r e n d  C o . ,  
I n c . ,

Complainant,

and

L a w s h a n e  C o m p a n y , I n c .,
Defendant.

On Bill, etc. 
Order.

This matter being opened to the Court by 
Fürst & Fürst, solicitors for Wallach & Behrend 

40 C'0 -» n̂c,> one bhe complainanbs herein, and it

&
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appearing that an order to show cause was 
issued herein on August 15, 1924, directed to the 
Lakewood Trust Company and Louis S. Shane, 
returnable August 26, 1924, and which said order 
to show cause was continued until September 2, 
1924, and it appearing that the matter should 
be further continued, it is, on this 2nd day of 
September, 1924, on motion of Furst & Furst, 
solicitors aforesaid, in the presence of Halsted
H. Wainright, attorney for Lakewood Trust 
Company, and James D. Carpenter, of McDer-
mott, Enright & Carpenter, appearing specially 
for Louis S. Shane,

Ordered , that the order to show cause issued 
herein on August 15, 1924, directed to the Lake- 
wood Trust Company and Louis S. Shane, re-
turnable August 26, 1924, and continued until 
September 2, 1924, be and the same is hereby 
continued until September 16, 1924, before the 
Chancellor, at the Chancery Chambers, Pruden-
tial Building, Newark, N. J., and it is further 

Ordered , that Louis S. Shane be, and he is 
hereby directed to show cause before the Chan-
cellor, at the Chancery Chambers, Prudential 
Building, Newark, N. J., on September 16, 1924, 
at 10:30 o ’clock in the forenoon, or as soon 
thereafter as counsel can be heard, why an order 
should not be made directing the said Louis S. 
hane to account to the receiver herein for the 

operation of the hotel owned by the defendant 
company from the date the said Louis S. Shane 
oo possession pursuant to an agreement made 
y and between the Lakewood Trust Company, 
eorge W . Lawrence, the Lawshane Company, 
nc.> and Louis S. Shane; and it is further 

Rde red , that the said Louis S. Shane be, and 
e is hereby directed to pay to John S. Apple-

10

20

30

40
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gate, the Receiver herein, any and all sums of 
money received by him from the operation of the 
said hotel during the season of 1923-1924, within 
ten days from the date of the service of this 
order; and it is further

Or de r e d , that service of a true copy of this 
- q order, which need not be certified, together with 

a true copy of the petition upon which the order 
to show cause of August 15, 1924, was issued, 
upon Louis S. Shane, within ten days from the 
date hereof, shall be deemed good and sufficient 
service.

E. R. WALKER,
C.

Respectfully advised,

20 J o h n  E. F oste r ,
V.-C.

30

40
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Affidavit of Service.

AFFIDAVIT OF SERVICE. 
(Piled September 13, 1924.)

IN CHANCERY OF NEW JERSEY.

Between

Lakewo o d Tru st  Co mp a n y ,
Complainant,

and

Lawsh ane  Co mp a n y , I n c ., 
et al.,

Defendants.

Wal l ac h  & B e h r e n d  Co . 
Inc .,

Complainant,
and

Lawshane  Co mpa n y , I n c .,
Defendant.

On Bill, etc.

Affidavit of 
Service.

State of  Ne w  Jer se y , 1 
Count y of  Mo n mo u t h . J s s '

Ph il ip  F .  E r h a r d t ,  b e i n g  d u l y  s w o r n ,  o n  

oath a c c o rd in g  t o  l a w ,  d e p o s e s  a n d  s a y s :

Hat he served upon Louis S. Shane pen 
2 ’ °n September 9, 1924, a true copy of 
omer to show cause issued here in on August
wi - ’ t.°lgether with a copy of the petition u 
of ^  Sa^  or( êr was made, as well as a c 
1924110 er ° r<̂ er *ssued herein on Septembe:

10

20

30

PHILIP F. ERHARDT. 40
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Subscribed and sworn to before me 
this 11th day of September, 1924.

J o s e p h  W i l d e n t e ,

Notary Public of N. J.

ORDER OF CONTINUANCE.
Filed September 18, 1924.

IN CHANCERY OF NEW JERSEY.

Between ^
L a k e w o o d  T r u s t  C o m p a n y ,

and
g q > L a w s h a n e  C o m p a n y , I n c .,

Defendant.

This matter being opened to the Court by 
Furst & Furst, solicitors for Wallach & Behrend 
Co., Inc., one of the complainants herein upon 
the return of an order to show cause issued here-
in on August 15, 1924, directed to the Lakewood 
Trust Company and Louis S. Shane, returnable 

August 26, 1924, and continued from time to 
4Q' time until September 16, 1924, and it appearing

20

On Bill, etc. 
Order.

W a l l a c h  &  B e h r e n d  C o ., 

I n c .,
Complainant,
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that service of the said order to show cause was 
made in accordance with the Court’s direction 
upon the said Lakewood Trust Company and 
Louis S. Shane, and upon reading and filing the 
answers of the said Lakewood Trust Company 
and Louis S. Shane to the petition upon which 
the said order to show cause of August 15, 1924, 
was issued, and after hearing Robert H. Mc-
Carter, of McCarter & English, solicitors for 
Lakewood Trust Company, and James D. Car-
penter, of McDermott, Enright and Carpenter, 
solicitors for Louis S. Shane, it is, on this 16th 
day of September, 1924, on motion of Furst & 
Furst, solicitors as aforesaid,

Or d e r e d , That December 5, 1924, at 10:30 
o’clock in the forenoon, at the Chancery Cham-
bers, Long Branch, New Jersey, be and the same 
is hereby designated as the time and place for 
the hearing of the issues raised by the said peti-
tion upon which the order to show cause was 
issued on August 15, 1924, and the answers of 
the Lakewood Trust Company and Louis S. 
Shane thereto; and it is further 

Or d e r e d , That the order to show cause issued 
herein on August 15, 1924, directed to the said 
Lakewood Trust Company and Louis S. Shane, 
and continued from time to time be and the same 
18 hereby continued to December 5, 1924, and un-
til the determination of the issue hereinbefore re-
ferred to.

20

E. R. WALKER,
C.

Respectfully advised,

Jo h n  E. P os te r ,
V.-C.

40

(«lew Jersey State Library
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Order for Hearing.

ORDER FOR HEARING.
(Filed December 15, 1924.)

IN CHANCERY OF NEW JERSEY.

10
Between

La k ew o o d  Trust  Co mpa n y , 
et al.,

Complainants,
and

L a w sh a n e  Co mpa n y , et al., 
Defendants.

Order 
Designating 
Time and 
Place of 
Hearing.

The foregoing entitled cause having been re- 
2q ferred to the undersigned, it is Or der ed, that the 

further hearing of this cause be continued at 
the Chancery Chambers in the City of Newark, 
in the State of New Jersey, on Thursday, the 
8th day of January, 1925, at the hour of 10:00 
o ’clock in the forenoon.

Dated, December 15, 1924.
E. R. WALKER,

C.

3 0 Respectfully. advised,
J o h n  E. F o s t e r , 

V.-C.

40
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Answer of Louis S. Shane.

ANSWER OF LOUIS S. SHANE. 
Filed September 20, 1924.

IN CHANCERY OF NEW JERSEY.
—

Between ,
Lakewood Tb u s t  Co mp a n y ,

Complainant,
and

Laws h ane  Co mp a n y , I n c ., 
et al.,

Defendants.

Wal l ac h  & Be h r e n d  Co ., 
Inc .,

Complainant,
and

Lawshane  Co mp a n y , I n c ., 
Defendant.

On Bill to 
Foreclose.

On Bill for 
Receiver.

Answer.

10

20

The answer of Louis S. Shane, a resident of 
the Borough of Brooklyn, State of New York, 
to the petition of Fürst & Fürst, solicitors of 
Wallach & Behrend Co., Inc., respectfully shows 
as follows: 30

FIRST DEFENSE.

Said Louis S. Shane says that he is not a 
party to either of the above-entitled causes and 
ad not been served with process herein (other 
an the following papers: An uncertified copy 

5 an or(̂ er made herein and dated September 
> 1924; an uncertified copy of an order made 
r̂ein August 15, 1924, and an uncertified copy 

0 a petition made by Fürst & Fürst, solicitors 40
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for Wallaeh & Behrend Co., Inc., verified August 
14, 1924, together with the papers attached 
thereto consisting of copy of an agreement be-
tween Lakewood Trust Company and Louis S. 
Shane, dated December 12, 1923; copy of the 
order of the Court approving the same, dated 

20 the day of July, 1924, and an uncertified
copy of an order made herein July 31, 1924, 
which uncertified copies were served upon him 
at Deal, New Jersey, on Tuesday, September 9, 
1924. %

Said Louis S. Shane therefore says that this 
Court does not have jurisdiction over him for 
the purpose

(a) Of compelling him to account to John S. 
Applegate, Jr., Esq., Receiver of Lawshane Com-

20 pany, Inc., or
(b) For the purpose of compelling him to 

pay over to the said John S. Applegate, Jr., any 
sum or sums of money, or for any other purpose 
or purposes; and that if the Receiver desires 
to commence an action fori any such accounting 
or for the purpose of recovering any money 
from him, said Louis S. i>hane prays that an 
appropriate original action may be started either 
at law or in equity which the said Louis S. Shane 
may defend in the regular way and have the 
benefit of a trial by jury, if an action at law is 
instituted, or may have the benefit of all the 
rights of a non-resident defendant if an action 
is started either at law or in equity.

SECOND SEPARATE DEFENSE.

By way of second separate defense to the peti-
tion of the said petitioner, said Louis S. Shane 
says that, the said petition sets forth no cause

40
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of action against the said Louis S. Shane and 
shows no obligation on the part of Louis S. 
Shane to pay to Wallach & Behrend Co., Inc., 
or John S. Applegate, Jr., Receiver, or any 
other person, any money or any of the profits 
that were realized from the operation of the 
Elisberg Hotel, Lakewood, New Jersey, during 
the season 1923-1924.

THIRD SEPARATE DEFENSE.
Said Louis S. Shane by way of third separate 

defense to the petition aforesaid says that under 
and pursuant to the terms of the agreement be-
tween him and the Lakewood Trust Company it 
was distinctly understood and agreed and the 
agreement so recites:

. A11̂  valid unsecured indebtedness now 
existing against the Lawshane Co., Inc., and 
i accessary, established in a legal way, that 

shall be proven before the Receiver within 
the time limited by law, shall be paid by the 
Lakewood Trust Company.”

Further under and pursuant to the terms of 
said agreement and the order of the Court ap-
proving the same, there was no obligation at 
Jaw or in equity on behalf of Louis S. Shane to 
pay any sum or sums of money either to the
Z T T ° n t0 any creditor or creditors of the 
«Shane Company, Inc., and the said agree-

“  t6rmS (a) that the Receiver’s 
m l  i ° 1 du eJ aid by the Labewood Trust Com- 
bv l l 1Ch fees 14 1S aUeSed were paid in full 
creditor C0lpPany), (b) that the solicitor for the
Paid a l l  f r Shf 6 C° mpany’ ■*•*. ^ o n ld  be 
1»  / . .  aS® f®e the Lakewood Trust Com-
thereafter tti^T?1* alleged was Paid)> and that 
Inc 1 0,L  I  Eeceiver of Lawshane Company,

■’ d have nothing to do with the opera-

20

30

40



Answer of Louis S. Shane.

tion of the Elisberg Hotel, should not have or 
he entitled to receive any of the profits arising 
from the operation of the said hotel, should be 
responsible for none of the losses of the said 
hotel, if any, and that pursuant to the said agree-
ment all the rights and obligations arising there-
from should be given to Louis S. Shane solely 
under the terms of said agreement dated De-
cember 12, 1923, which was expressly approved 
by the Court.

FOURTH SEPARATE DEFENSE.

Said Louis S. Shane by way of fourth separate 
defense to the said petition, and without waiving 
any of the defenses heretofore interposed, re-
peats the allegation of his petition for leave to 
appear specially to attack the legality of an 
order made in this cause July 31, 1924, and to 
set aside the same as applying to him, verified 
August 6, 1924, and prays that the same may be 
incorporated in this answer by reference, without 
the necessity of copying the same at length in 
this answer, and that he may have the benefit 
of all the allegations in the said petition and all 
the exhibits attached thereto.

And the said Louis S. Shane hereby expressly 
refers to all of the pleadings, petitions and 
orders filed in the two above-entitled causes, an 
alleges that the said Louis S. Shane prior to the 
making of the agreement hereinabove referre 
to of December 12, 1923, was at no time the 
owner or lessee of the Elisberg Hotel, nor tie 
owner of any stock in either the Lawshane Com 
pany, Inc., or the Elisberg Hotel Construction 
Company, or any other firm or corporation t a 
ever did own the said hotel; that prior to e 
making of the said agreement of December >
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1923, the said Louis S. Shane was in the business 
of manufacturing and selling dresses in the City 
of New York, and only entered into the said 
agreement because he saw an opportunity to 
operate the said hotel during the season 1923- 
1924 at a profit and saw an opportunity to pur-
chase the said hotel advantageously; that the 
only reason he did not take title to the said hotel 
under the terms of the said agreement was be-
cause the second mortgagee, L. Barth & Son, 
refused to discontinue a foreclosure suit which 
he had pending in this Court to foreclose the 
second mortgage on the said mortgage, said 
mortgage amounting to over $200,000, and the 
foreclosure suit having proceeded and the prop-
erty having been sold in the said suit during the 
month of August, 1924.

W her ef o r e  Louis S. Shane prays that this 
Court may refuse to entertain any jurisdiction 
over him and may order the said petition to be 
dismissed.

McDe r m o t t , e n r i g h t  & c a r p e n t e r ,
Solicitors for and of Counsel

with Louis S. Shane.

St at e of  Ne w  Jersey , 1 
Co unt y o f  E ssex . * j  ss•

ouïs S. Shane, o f full age, being duly sworn 
according to law upon his oath deposes anc 
says. I am a resident of the Borough of Brook 

City and State of New York. Prior to the 
making of the agreement referred to in the fore-
going answer dated December 12, 1923, I had

mterest of any kind in the Elis-
g .Hotel, Lakewood, New Jersey. I entered
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into the said agreement solely because I saw 
an opportunity to make some money in the 
operation of the said hotel. Prior to the making 
of the said agreement I was a manufacturer of 
ladies’ dresses, engaged in business in the City 
of New York. After making the said agree- 

j q  ment I sold out my interest in said business and 
devoted all of my time in the winter of 1923- 
1924 to the operation of the Elisberg Hotel. I 
paid down $10,000 cash of my own on the mak-
ing of the said agreement and advanced consid- 
able more funds of my own to get the hotel in 
running condition and to make repairs that were 
immediately necessary. At no time during the 
negotiation for the said lease or agreement, nor 
during my operation of the said hotel was it 
claimed by anyone that the Receiver of Law- 

20 shane Company, Inc., had any claim or right to 
any of the profits from the operation of the said 
hotel. This subject was not even discussed 
during the negotiation for the said agreement. 
Had it been contended before the said agreement 
was executed that the said Receiver would have 
any claim upon any profits or receipts from the 
operation of the said hotel I would never have 
executed the said agreement or advanced a sin- 

' gle dollar of my money for the opening or the 
operation of the said hotel. I devoted all of 
my time from December 12, 1923, until the close 
of the Lakewood season in the operation of the 
said hotel, my wife devoted all of her time to 
the operation of the said hotel and I paid one- 
half of all of the profits to the Lakewood Trust 
Company pursuant to the terms of the said 
agreement, and I also gave Mrs. Sima Elisberg 
one-half of my share of the profits for the re-
turn of the chattels which had formerly been
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used in the Elisberg Hotel, which were outside 
the jurisdiction of this Court and were abso-
lutely necessary for the operation of the said 
hotel. The gross amount that I personally made 
in the operation of the said hotel through the 
services of myself and my wife and the use of 
my own funds was less than $5,000.  ̂^

There were absolutely no conditions to my 
taking over the operation of the said hotel other 
than those contained in the agreement of De-
cember 12, 1923. It was the intention of the 
said agreement, so far as I understood it, that 
the Lakewood Trust Company out of the money 
that I paid should pay off all of the creditors 
of Lawshane Company, Inc. This was due to 
the fact that as I understood it the Lakewood 
Trust Company really owned and caused the 
Lawshane Company, Inc., to be incorporated. ^0 
All of the stock of Lawshane Company, Inc., 
was held by the stockholders for the Lakewood 
Trust Company, and it is my understanding that 
the Lakewood Trust Company was responsible 
for the payment of every debt owed by the Law-
shane Company, Inc., and under the said agree-
ment of December 12, 1923, the Lakewood Trust 
Company agreed to pay these credtiors.

(Illegible) LOUIS S. SHANE. 30
Subscribed and sworn to before me 

this 16th day of September, 1924.

40
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ANSWER OF THE LAKEWOOD TRUST 
COMPANY.

Filed September 18, 1924.

IN CHANCERY OF NEW JERSEY.

W a l l a c h  & Be h r e n d  C o ., I

The Lakewood Trust Company, in answer to 
the petition filed herein by Furst & Furst as 
solicitors for Wallach & Behrend Co., Inc., re- 

30 spectfully shows that the first seven allegations 
of said petition are in the main correct, and this 
defendant refers particularly to the said agree-
ment attached to said petition and particularly 
to the provisions on the second page thereof 
providing for the payment to the defendant by 
the said Shane of $10,000 in two installments 
on the 26th of February, 1924, and on the 30th 
of April, 1924; that the only monies this defend-
ant has had from said Shane under and pursu- 

40 ant to said agreement are the $10,000, which

Between

On Bill, etc.
Answer of 
the Ldke-

20 Inc ., Company.
Complainant,

and
L a w s h a n e  Co mp a n y , I n c ., 

Defendant.
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were paid to it by said Shane at the time said 
agreement was executed, and the two sums of 
$5,000 each paid on or about the 26th of Febru-
ary and the 30th of April, 1924, as provided un-
der said agreement. This defendant denies that 
said payments were made to this defendant 
from the proceeds of the operation of the Elis- ^  
berg Hotel and insists that they were paid with 
funds of the said Shane to this defendant pur-
suant to said contract, and that at the time they 
were made this defendant surrendered notes of 
great value to said Shane, which belonged to 
this defendant and which were collectible and 
then in process of collection, aggregating in value 
over $14,000, all pursuant to the terms of said 
agreement, and this defendant says that it 
would be grossly inequitable and unjust if it 
should be compelled to refund or pay back any 20 
of said monies to the Receiver, or anyone else, 
and that said payments were properly made to 
this defendant and that the sums of money so 
paid were received for a valuable consideration, 
paid by this defendant, and that if the proposed 
refund should be made, this defendant would 
have no way to recoup itself for the securities 
so surrendered.

This defendant further insists that the said so 
boms S. Shane should account to this Court for
tt * ° f the °Peration by him of said

0 e isberg and that no final determination 
o his question can be had until such accounting 
a es place. It further insists that even should 

appear that said payments made to this de- 
endant were from the proceeds of the operation 

sai iotel, that this defendant held a mort-
sabf nP°^ Said h°tel and was so represented by 

Receiver, and that the general creditors of
40
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said hotel company have no preference over the 
mortgage creditors therefor.

All these matters and things this defendant 
will aver, maintain and prove.

H alst ed  H. W a in r ig h t , being duly sworn, ac-
cording to law upon his oath deposes and says: 

That he is the solicitor for the Lakewood 
Trust Company and is familiar with the matters 
and things set up in said answer and that the 
same are true in all respects as above set forth.

HALSTED H. WAINRIGHT, 
Solicitor for Lakewood Trust Co.

10

20 HALSTED H. WAINRIGHT.

Sworn and subscribed to before me 
this 15th day of September, 1924.

V iv ia n  V a n  H o u t e n , 
Notary Public of N. J.

30
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ORDER OF CONTINUANCE.
Filed February 5, 1925.

IN CHANCERY OF'NEW  JERSEY.

Between

Lakewo o d  Trust  Co mp a n y , 
Complainant, 

and
Lawsh an e  Co mpa n y , I n c .,

Defendant.

Wal l ac h  & Be h r e n d  Co ., 
Inc .,

Complainant,
and

Laws h an e  Co mpa n y , I n c .,
Defendant.

On Bill, etc.

Order of 
Continuance.

This matter being opened to the Court by 
t urst & Furst, solicitors for Wallach & Behrend 
0., Inc., one of the complainants herein, upon 

tie return of an order to show cause issued 
lerein on August 15, 1924, directed to the Lake- 
wood Trust Company and Louis S. Shane, re-
turnable August 26, 1924, and which said order 
to show cause was continued from time to time,
moHn 011p ii"S 28th day of January, 1925, on 

( W  °f & Farst’ as aforesaid,
herein RE\  ^  orJer to show cause issued 
wood T°n f  UnUSt 15, 1924, directed to the Lake-

t-uable A u ^ r r w o f  v T  ShM le’ ^from tin, , T ”  Zb’ 1924> whlc51 was continued 
e 0 îme> be and tlie same is hereby con-

10

20

30

40
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tinued until May 12, 1925, before the Chancellor, 
at the Chancery Chambers, Prudential Building, 
Newark, New Jersey.

E. R. WALKER,
C.

10
Respectfully advised,

Jo h n  E. F os te r ,
V.-C.

ORDER OF CONTINUANCE.
Filed July 14, 1925.

IN CHANCERY OF NEW JERSEY.

20

30

Between
L a k e wo o d  T r u s t  Co mp a n y ,

Complainant,

and
L a w s h a n e  Co mp a n y , I n c .,

Defendant.

W al l a c e  & Be h r e n d  Co., 
Inc .,

Complainant,

and
L a w s h a n e  Co mp a n y , I n c .,

Defendant.

\

On Bill, etc.
Order of 
Continuance.

This matter being opened to the Court 7 
Fürst & Fürst, solicitors for Wallach & Benren 
Co., Inc., one of the complainants herein, upoj 

40 the return of an order to show cause 1SSU
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herein on August 15, 1924, directed to the Lake- 
wood Trust Company and Louis S. Shane, re-
turnable August 26, 1924, and which said order 
to show cause was continued from time to time, 
and until May 12, 1925, it is, on this 14th day of 
July, 1925, on motion of Furst & Furst, solicitors 
as aforesaid,

Or der ed, That the order to show cause issued 
herein on August 15, 1924, directed to the Lake- 
wood Trust Company and Louis S. Shane, re-
turnable August 26, 1924, which was continued 
from time to time, be and the same is hereby con-
tinued until October 20, 1925, before the Chan-
cellor, at the Chancery Chambers, Prudential 
Building, Newark, New Jersey.

E. R. WALKER,
C.

Respectfully advised,

Jo h n  Be n t l e y ,
V.-C.

20

30

40
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ORDER OF REFERENCE.
Filed August 25, 1925.

IN CHANCERY OF NEW JERSEY.

10 Between

L a k e wo o d  T r u st  Co mp a n y ,
Complainant,

and

L a w s h a n e  Co mp a n y , I n c .,
Defendant.

20

W a l l a ce  & Be h r e n d  Co ., 
I n c .,

Complainant,
and

L a w s h a n e  Co mp a n y , I n c .,
Defendant.

On Bill, etc.
Order of 
Reference.

This matter being opened to the Court by 
Furst & Furst, solicitors for Wallach & Behrend 
Co., one of the complainants herein, it is there- 

30 upon, on this 25th day of August, 1925,
Or de r e d , that the above-stated cause be re-

ferred to Hon. Alonzo Church, one of the Vice- 
Chancellors of this Court, to hear the same for 
the Chancellor and to report thereon to him and 
advise what order or decree should be made 
therein.

I consent to the making of the above order.
HALSTED H. WAINRIGIIT, 

Solicitor for Lakewood Trust Co.
40
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We consent to the making of the above order.
McDe r m o t t , e n r i g h t  & c a r p e n t e r ,

Solicitors for and of Counsel
with Sima Elisberg.

DESIGNATION.
Filed September 20, 1925.

Filed September 21, 1925.

Signed by Vice-Chancellor Church, designat-
ing October 6, 1925, at Chancery Chambers 
Newark, as time and place for the hearing of 
said cause.

Law Offices of 
FCJRST and FURST 

164 Market Street 
Newark, N. J.

March 17, 1926.
James D. Carpenter, Esq.,
75 Montgomery Street,
Jersey City, N. J. '

Re. Lawshane Company, Inc. 
j Dear Mr. Carpenter:

t0 telepllone conversation, we wish 
0 advise you that we are willing to trv theter; * “* '•“» .«a a?™»;,

t 7  L a w  S ^  Clients’ Louis S- Shane and 
? USt C°mpany- before Vice-

\ m Lon? “  tDrning °V6r at this time the
C e  p S  St  ° Ut “  the ° rder heretofore d, however, you appear generally

30

40
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and waive your special appearance. We under-
stand this is in accordance with your wish. 
Please confirm the arrangement. Of course, this 
letter is written without prejudice.

Very truly yours,

10 FURST & FUEST.
GF/IG

Letter from McDermott, Enright & Carpenter.

Messrs. Furst & Furst,
164 Market Street,
Newark, N. J.

20
Gentlemen:

Re. Lawshane Company.

Your, letter of March 17th is acknowledged. 
We understand your proposition to be that if 

Mr. Shane will appear generally and try the 
issues raised by your petition and the answers 
thereto filed by Louis Shane and Lakewood 
Trust Company, you will not contend that Mr. 

30 Shane was bound by the order made to turnover 
ex-parte on your application a long while ago, hut 
that the determination as to whether or not Mr. 
Shane is obliged to turn over any money and 
how much he is to turn over, if any, will be 
determined on the petition and answers on the 
hearing before the Vice-Chancellor. If this is 
your understand we will appear and try out 
this issue. If it is not your understanding, 
please advise us by return mail so that we may 
notify Mr. Shane of your determination on Sat-40
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urday. If you do not agree to this understand-
ing we will not appear on Monday.

As we have notified you before, we have no 
objection whatsoever as to coming in and trying 
out these questions on the merits, but, of course, 
we will not agree to be found by an order that 
was made without our being heard thereon. 0

As our understanding, as herein expressed 
slightly differs from your understanding as con-
tained in your of the 17th instant, we would like 
to have your reply not later than Saturday 
morning.

Very truly yours,

McDe r m o t t , e n r i g h t  & c a r p e n t e r , 
JDC-GCB.

Law Offices of 
FÜRST and FÜRST 

164 Market Street 
Newark, N. J.

March 19, 1926.
James D. Carpenter, Jr., Esq.,
75 Montgomery Street,
Jersey City, N. J.

Re. Lawshane Company. 20
hear Mr. Carpenter:

We are m receipt of your letter of the 18th 
correct ^  understanding expressed therein in

Very truly yours,

GF/i g  F ü r s t  & Fü r s t .

40



Memorandum of Vice-Chancellor.

MEMORANDUM.
Filed Sept. 23, 1926.

IN CHANCERY OF NEW JERSEY.

Appearances:
McDermott, Enright & Carpenter, for appel-

lant.
Halsted H. Wainwright, McCarter & English, 

Furst & Furst, for appellees.

Ch u r c h , V.-C.
A brief statement of the facts in connection 

with this matter is perhaps advisable. These 
facts are gained from a perusal of the file, and 
an examination of the papers, pleadings, con-
clusions and orders that were before Vice-Chan-
cellor Foster, who, prior to his death, had charge 
of this litigation.

Memoran-
dum.
On Bill éc.

On Bill <&c.

L a w s h a n e  Co mp a n y , Inc .,
Defendant.
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A bill was filed by the Lakewood Trust Com-
pany to foreclose a mortgage upon the premises, 
which consisted of an hotel and its furniture at 
Lakewood. Application was made for a receiver 
in this proceeding. About the same time a bill 
was filed by the Wallach & Behrend Co., Inc., 
the complainants second above-named, against 
one of the defendants in the first cause, asking 
for a receiver on the ground of insolvency. Both 
applications came on to be heard before Vice- 
Chancellor Foster at the same time. He directed 
a consolidation of the suits, and appointed John
S. Applegate, Jr., «receiver in both actions. The 
receiver, after taking possession of the hotel, 
found that it was in need of essential repairs, 
and under the Vice-Chancellor’s direction, the 
hotel property—the subject of both suits—was 
directed to be sold, and an agreement was en-
tered into on the 12th of December, 1923, be-
tween the interested parties, whereby one Louis
S. Shane undertook to purchase the property un-
der certain terms and conditions, one of which 
was that immediate possession of the hotel should 
be delivered to him. Following this, on the 12th 
of December, 1923, an order was made, to which 
said agreement was, attached, relieving the re-
ceiver of any further current duties or obliga-
tions with reference to the hotel property, direct-
ing its surrender to Shane, and fixing .the fees 
o the receiver. This order, among other things, 
Provided:

That the said Louis S. Shane agrees to 
purchase the aforesaid property for the sum 
of three hundred and seventy-five thousand 
f*inTS ; ten thousand dollars
$. be paid upon the execution of
is agreement, the receipt whereof is hereby

10

20

30

40
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acknowledged, and forty thousand dollars 
($40,000) on May 1, 1924, and the balance 
subject to two mortgages in sums aggregat-
ing not exceeding three hundred and twenty- 
five thousand dollars ($325,000) now a lien 
against the said premises.

‘ ‘ That Louis S. Shane is to take immediate 
possession of the aforesaid hotel and to 
operate the same and is to pay interest on 
the first and second mortgages from the date 
hereof until May 1, 1924; taxes to be appor-
tioned from this date to May 1,1924; and an 
apportionment of the insurance premium 
from this date to May 1, 1924, which insur-
ance shall not exceed the sum of three hun-
dred and twenty-five thousand dollars 
($325,000).

20 “ That in addition thereto the said Louis
S. Shane shall pay the sum of ten thousand 
dollars to the Lakewood Trust Company 
which is to be used in payment of any and 
all indebtedness upon notes made, executed 
or endorsed by Mrs. Sima Elisberg, which 
said notes are now held by the Lakewood 
Trust Company and to be delivered upon 
payment of the aforesaid sum, payable 

30 $5,000 on Feb 26, 1924, and $5,000 on April
30, 1924.

* ‘ That, upon the payment of the balance of 
forty thousand dollars ($40,000) on May 1, 
1924, there shall be delivered to Louis S. 
Shane a bargain and sale deed of the said 
premises in Lakewood, New Jersey, known 
as the Elisberg Hotel property, the descrip-
tion in said deed to conform to the descrip-
tion of the deeds conveying said premises to 
George W. Lawrence as trustee and The 

40
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Lawshane Company, Inc., if there be such 
deed of record; said deed or deeds of con-
veyance to be sufficient to convey a market-
able title to said property, subject, however, 
to the two mortgages hereinabove mentioned 
and free from any and all other liens.”

There having been a failure to perform certain 
obligations required by the agreement to be per-
formed before the complete vesting of title, pos-
session of the hotel, after its enjoyment for a 
season by Shane, was restored to the receiver 
pursuant to an order dated July , 1924, upon 
notice required by said order to be served'on all 
parties interested, including said Shane, which 
said order further directed that the Lakewood 
Trust Company and Louis S. Shane account to 
the receiver for the operation of the hotel. An
examination and audit of the books of Shane 
manifested that he had gained a profit of $19,- 
370.32 from the operation of this hotel, where-
upon on the 31st of July, 1924, an order was 
entered directing Shane and the Lakewood Trust 
Company or any and all persons who had re- 
ceived said sum of $19,370.32, or any part there- 
°b to pay the same to the receiver. Some ques-
tion having arisen with reference to whether 

rnne had notice of this last mentioned order,
Won ^  oi Au&ust> 1924, upon petition of 
j . ac1 &¡-Behrend Co., Inc., an order was made 

recting Shane and the Lakewood Trust Com-
pany t0 show cause on the 26th of August, 1924,
!  J an 10rder should not be made directing them 

omply With the order made on July 31, 1924.
order tSOmn and trouble> service of this

ner to show cause was made upon Shane, and
thp Ta[lswers to the petition were filed, both by 

9 LakeWOod Trust Company and Shane. The

l ì )

20

30
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answer of Shane set np several defenses, includ-
ing a denial of the jurisdiction of the Court over 
him. On the 16th of September, 1924, an order 
was entered continuing the matter until Decem-
ber 5, 1924, and designating that day as the 
time for the hearing of the rule to show cause. 

.Q This order recites the appearance of Mr. Car-
penter as solicitor for Shane. On the 28th of 
January, 1925, another order was entered con-
tinuing the matter to May 12, 1925, and by later 
order, it was further continued until October 20, 
1925, and later again adjourned until the 24th 
of March, 1925, when an order was made from 
which an appeal is taken. This order recites the 
previous proceedings, the fact that Louis S. 
Shane appeared generally and waived the so- 
called special appearance of his counsel, which- 
in fact he did, and directs after hearing counsel 

“ that Louis S. Shane be and he is hereby 
directed to pay to John S. Applegate, Jr., the 
receiver herein, the sum of $19,370.32 with-
in ten days from the date of this order, to 
be held by said receiver subject to the ad-
judication by this Court as to who is en-
titled thereto.”

At the time of making this order, I was satis* 
00 fied from an examination of the files that it was 

the intention of Vice-Chancellor Foster that 
Shane, who upon permission of the Court occu-
pied and enjoyed the hotel premises for a season 
and apparently made a considerable profit for 
which he might be liable under this agreement 
to account, he having failed to carry out said 
agreement by the purchase of the property, 
should, for security’s sake pay the moneys into 
Court. The fact that Shane was a non-resident 

40 and was attempting to elude the jurisdiction of
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the Court, notwithstanding the condition upon 
which he had been by the Court’s order given 
possession of the hotel and enjoyed the same 
and apparently gained a profit, was, in my 
opinion, a sufficient ground to have induced Vice- 
Chancellor Foster, as a precautionary measure to 
require Shane to pay the profits realized to the -,() 
receiver until the rights and liabilities of the 
parties should have been finally determined. In 
the correctness of the apparent view of Vice- 
Chancellor Foster, I entirely concur, and hence 
made the order in question. Moreover as I said 
from the bench, if the money is not actually in 
Court there is no res to adjudicate about and 
no certainty that a Court order can be success-
fully enforced against a non-resident.

30

40





Arthur W. Cross, Law Printer, 55-S7 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Between
Lakewo o d Trust  Co mp a n y , 

Complainant-Appellee,

and

Laws h ane  Co mpa n y , I n c ., et 
at.,

Defendants-Appellees, 
Louis S. Sh a n e ,

Appellant.

Wal l ach & Be h r e n d  Co ., I n c ., 
C omplainant- Appellee,

and

Laws h ane  Co mpa n y , In c .,
Defendants-Appellees, 

Louis S. Sh a n e ,
Appellant.

On Bill, etc.

BRIEF OF FURST & FURST FOR WALLACH 
& BEHREND, INC.

This matter comes before the Court on an ap-
peal by Louis S. Shane from an order by the 

Chancellor, advised by Vice-Chancellor Church, 
greeting him to pay to John E. Applegate, Jr.,

^ aws^ane GomPaay, Lac., the sum

The Facts.
I^ewoöd Lrust Company instituted pro- 

ngs a&ainst Lawshane Company, Inc., to



foreclose a mortgage which it held affecting cer-
tain property owned by the said company in 
Lakewood, Ocean County, New Jersey. In said 
proceedings, the Court issued an order to show 
cause why a receiver should not be appointed.

On October 22, 1923, a proceedings was insti-
tuted by Wallach & Behrend, Inc., against the 
said Lawshane Company, Inc., for the appoint-
ment of a receiver under the New Jersey Corpo-
ration Act. On the same day the Court issued 
a rule to show cause why a receiver should not 
be appointed. Both of the said applications came 
on to be heard at the same time before Vice- 
Chancellor Foster.

On November 1, 1923, both of the said suits 
were consolidated, and an order was made ap-
pointing John S. Applegate, Jr., temporary re-
ceiver. At the same time, a rule to show cause 
was issued to the parties interested why the 
appointment should not be made permanent. On 
November 13, 1923, the Court made an order 
adjudicating the company insolvent, and ap-
pointed John S. Applegate, Jr., as permanent 
receiver with all statutory powers.

The Lawshane Company, Inc., owned and op-
erated a hotel at Lakewood, New Jersey, known 
as the Elisberg Hotel. Its assets consisted of 
real estate, the hotel building and hotel equip-
ment, such as furniture, draperies, linens, kitchen 
utensils, etc.

The receiver duly qualified, both as temporary 
and statutory receiver. -He took possession o 
the hotel and found that it was in need of essen 
tial repairs. On December 3, 1925, the receiver 
filed a petition praying for an order directing a 
parties in interest to show cause why the prop 
erty should not be sold, or why it should no



rented, and why the receiver should not, pending 
a sale and disposition o f the property, issue 
receiver’s certificates to pay for necessary ex-
penses and repairs.

On December 12, 1923, an agreement was en-
tered into between Louis S. Shane, the Lawshane 
Company, Inc., and Oeorge W. Lawrence whereby 
the said Louis S. Shane undertook to purchase 
the property under the terms and conditions 
therein recited, one of which was that immediate 
possession of the hotel was to be delivered to 
him. Thereupon, on December 12, 1923, an order 
was made approving of the said agreement, and 
relieving the receiver of any further current 
duties and obligations with reference to the hotel 
property, and directing the surrender of the 
same to the said Louis S. Shane. The said Louis
S. Shane then took possession o f the hotel, and 
operated it during the seasons of 1923 and 1924.

At the close of the season, the agreement to 
purchase the hotel was not consummated, where7 
apon, on June 19, 1924, Fürst & Fürst, solicitors 
tor certain creditors, served a notice upon Hal- 
sted H Wainright, attorney for the Lakewood 
rus Company; James D. Carpenter, attorney 

tor Louis S. Shane, and Sima Elisberg and other 
Pa íes interested in the proceedings, that they

ould apply to the Court on July 1, 1924, for an 
order:

naw ^ f^ tn g  the Lakewood Trust Company to 
claims •Unsecure<̂  creditors the amount of their

thfal d!re1 mg tihe receiver to take possession of 
assets of the defendant company ;

and L t T f m ,  ^  tLakeWOod Trust Company 
of thp u i l account for the operation
«“ he hotel from the date that the said Louis S.
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Shane took possession. Service of a copy of the 
said notice was acknowledged by James D. Car-
penter, Jr., and other parties interested in the 
proceedings.

On July 8, 1924, an order was entered directing 
the receiver to take possession, and that the 
Lakewood Trust Company and Louis S. Shane 
account to the receiver for the operation of the 
hotel. The order recited the proof of service of 
the notice, as indicated in the preceding para-
graph.

The said Louis S. Shane complied with the 
order and voluntarily retained an accountant 
who made an audit. He furnished the receiver 
with a copy of the audit, which disclosed that he 
operated the hotel at a profit of $19,370.32.

On July 31, 1924, an order was entered direct-
ing the said Louis S. Shane and the Lakewood 
Trust Company to pay the said profit to the 
receiver. Louis S. Shane, on August 1, 1924, was 
personally served with a copy of the order.

On August 6, 1924, Louis S. Shane, by McDer-
mott, Enright & Carpenter, his solicitors, made 
application to set aside the said order of July 
31, 1924.

On the fifteenth day of August, 1925, Furst & 
Furst, solicitors for Wallach & Behrend, hrc*» 
filed a petition for an order directing the Lake- 
wood Trust Company and Louis S. Shane to 
comply with the order made herein on July > 
1924. Upon the filing of the said petition, an 
order was made directing Louis S. Shane an 
the Lakewood Trust Company to show cause on 
August 26, 1924, why an order should no 
made directing them to comply with the or er 
made on July 31, 1924. There was some delay



in making' service of the said order to show cause 
and petition, during which time the said order to 
show cause was continued from time to time. 
Finally, after some delay and great trouble, serv-
ice of the order to show cause of August 15, 1924, 
together with a copy of the petition, as well as a 
copy of an order continuing the same, was served 
personally upon Louis S. Shane on September 9,
1924. Thereafter, answers were filed to the said 
petition by the Lakewood Trust Company and 
Louis S. Shane.

On September 16, 1924, the Court designated 
December 5, 1924, at the Chancery Chambers, 
Long Branch, New Jersey, as the time and place 
for the hearing of the issues raised by the said 
petitions and answers. The said order recited 
the appearance of James D. Carpenter, of McDer-
mott, Enright & Carpenter, solicitors for Louis S. 
Shane.

The said hearing was continued from time to 
time until May 12, 1925. Thereafter, Vice-Chan-
cellor Foster died. The matter was then con-
tinued until October 20, 1925. On August 25,
1925, by consent, the matter was referred to Vice- 
Chancellor Church, who designated October 6, 
1925, at Newark, as the time and place for the 
hearing. The matter was continued from time to 
time until March 24, 1926, when Vice-Chancellor 
Church made the order from which the appeal 
was taken.

On the day finally set for the hearing, McDer-
mott, Enright & Carpenter appeared generally 
or k°uis S. Shane, and the Court, thereupon, 

»lade an order directing Louis S. Shane to pay 
w the receiver herein the sum of $19,370.32, to 

^  ky the receiver subject to adjudication by
e ^ourt as to who is entitled thereto.



6

POINT I.

The order directing the appellant to pay to the 
receiver the sum of $19,370.32 was entered after 
the appellant had voluntarily complied with the 
order of the Court to account.

Notice directed to Louis S. Shane and other 
parties interested that application would be made 
to the Chancellor on July 1, 1924, for an order 
directing the said Louis S. Shane to account, 
was served upon James D. Carpenter, Jr., attor-
ney for Louis S. Shane. Service of a copy of 
the notice was acknowledged by Mr. Carpenter 
(State of Case, p. 46).

On July 8,1924, the Court made an order which 
contained a recital o f service of the notice, direct-
ing the said Louis S. Shane and the Lakewood 
Trust Company to account to the receiver for the 
operation of the hotel (Case, pp. 47 and 48).

Thereafter, Louis S. Shane obtained an ac-
countant who made an audit. The accounting 
was presented to the receiver by Louis S. Shane 
in compliance with the said order of July 8, 
1924. Upon the presentation of the accounting, 
the Court made an order directing Louis S. Shane 
and the Lakewood Trust Company to pay the 
sum of $19,370.32, which appeared as the amount 
o f the profits which were earned from the opera-
tion of the hotel during the season of 1923-4 
(Case, pp. 50 and 51). Said order was duly 

'served upon Louis S. Shane (Case, pp* 51 an 
52).

It clearly appears that due notice of the ap 
plication for an accounting was personally serve 

upon the said Louis S. Shane. He complied J 1 
the order directing the accounting, retaine an 

accountant and presented the audit to the re
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ceiver. His own accountant discloses a profit of 
$19,370.32, which was his own admission of the 
amount of profit. The Court considered his figure 
of the amount of profit, as presented, correct. It 
is a clear case of admission.

POINT II.
The receiver is entitled to any profit that may 

have been made from the operation of the hotel.

The Lakewood Trust Company is the holder of 
a real estate and chattel mortgage which pur-
ported to affect the assets of the Lawshane Com-
pany, Inc. George W. Lawrence, who was an 
official of the Lakewood Trust Company, was a 
party to an agreement made with Sima Elisberg, 
mother-in-law of the appellant, relative to the 
operation of the said hotel. Louis S. Shane de-
sired to operate the hotel for the season of 1923-4, 
and to purchase the said hotel. These respective 
parties entered into an agreement on December 
12, 1923, which appears on pages 36, 38, 39 and 
40 of the State of Case. This agreement pro-
vided, among other things, that the said Louis S. 
Shane was to take immediate possession of the 
hotel and operate the same. It clearly contem-
plated an immediate surrender of the hotel by the 
receiver. In accordance with the intention of the 
parties, on the very same day, on application of 
the attorney for the Lakewood Trust Company, 
an order was made, which provided, among other 
things, as follows:

that possession of the Elisberg Hotel be 
forthwith, by said receiver, surrendered to 
horns Shane, and that thereafter the said 
receiver be and he is hereby relieved from 
all further duties or responsibilities in con- 
ne? 1?i1 sa^  h°tel and its contents,
an that such possession is so to be trans- 
erred to said Louis Shane with the under-
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standing that the said agreement hereinabove 
referred to will in all respects be carried out 
and performed”  (Case, pp. 41 and 42).

Pursuant to the said order the receiver sur-
rendered possession to Louis S. Shane. He op-
erated the hotel during the season of 1923 and 
1924. Possession of the hotel was transferred to 
the said Louis S. Shane with the understanding 
that the agreement would in all respects be car-
ried out and performed.

The agreement, however, was not carried out. 
Thereupon, the Court entered an order at the 
end of the season directing John S. Applegate to 
take possession of the hotel (Case, pp. 47 and 48).

The said Louis S. Shane bargained for the 
immediate possession of the hotel. His require-
ments were met by the Court’s order, and the 
surrender of possession by the receiver. He 
used, in connection with the operation of the 
hotel, property of the receiver. The profits de-
rived from the operation of the hotel belong to 
the receiver as a representative of stockholders 
and creditors. Shane took possession with the 
understanding that the agreement would in all 
respects be carried out and performed. If the 
agreement was not carried out, it was no fault of 
the receiver.

It was not necessary for the agreement to 
provide for the payment of any profits to the 
Lawshane Company, Inc., or to the receiver. 
The Court was justified in making the order i 
recting the turnover of the profits in view of t e 
fact that Shane used the property of the es a e 
in connection with the operation of the hote.
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POINT III.

The orders of July 31, 1924, and March 24, 
1926, were valid.

The order of July 31, 1924, was made with due 
notice to the solicitor for Louis S. Shane. On 
June 19, 1924, Mr. James D. Carpenter, Jr., so-
licitor for Louis S. Shane, acknowledged service 
of a notice, returnable July 1, 1924, that applica-
tion would be made for an order directing Louis 
S. Shane to account.

On July 8, 1924, the Court entered an order 
directing an accounting. Mr. Shane complied 
with the order and presented his accounting to 
the receiver. The Court considered the account-
ing, so submitted, as correct, and entered the 
order of July 31, 1924. This order was duly 
served upon Mr. Shane (Case, p. 51). There-
after, application was made to vacate it, and 
Shane appeared specially, and refused to appear 
generally, contending that the Court had no right 
to enter the order of July 31, 1924.

It was clearly the intention of the Court to 
require Shane to turn over the profits realized 
to the receiver before the rights of the respective 
parties would be finally determined. A great 
deal of difficulty was experienced in making serv-
ice of the orders in question. The Court was 
entirely justified in directing that the res be 
turned over to the receiver.

Louis S. Shane obtained permission of the 
Court to occupy, operate and enjoy the hotel. 
He made a profit, for which he is liable under the 
agi eement to account. He failed to carry out the 
agreement to purchase the property. The Court 
is justified in directing that the profit be first 
turned over before the rights and liabilities of

e parties would be finally determined.
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Conclusion.

We respectfully submit that the order appealed 
from should be affirmed.

FÜRST & FÜRST, 
Solicitors for Wallach & Behrend.

Ge o r g e  F ü r s t ,
Of Counsel.

i
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Louis S. Shane, a resident and citizen of the 
btates of New York, appeals from an order of the 
Chancellor, advised by Vice-Chancellor Church 
and dated March 24, 1926. The order directed 
Mr. Shane to pay to John S. Applegate, Jr., Re-
ceiver of Lawshane Company, Inc., a New Jer- 
seycorperatKm, $19,370.32, within ten days from 

e date of the order (record, pp. 6 and 7).
Mr. Shane was not a party to either of the 
ve entitled causes. No evidence whatsoever 

was taken in the Court below, on which the 
der appealed from could have been based,
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and although Mr. Shane requested it he was de-
nied an opportunity to prove that he owed 
nothing to the Receiver.

STATEMENT OF THE FACTS.
In 1923 the Lakewood Trust Company filed a 

bill to foreclose a third mortgage on property in 
Lakewood, known as the Elisberg Hotel. This 
mortgage was subject to a first mortgage held by 
the New Jersey Title Guarantee & Trust Com-
pany, and to a second mortgage held by one 
Barth, which was thereafter assigned to one 
Nelson.

After the commencement of this foreclosure 
suit certain creditors of the Lawshane Com-
pany, Inc. (which held title to the hotel property) 
filed a bill for a statutory Receiver of Lawshane 
Company, Inc., on the ground of insolvency. 
The matter came on before Vice-Chancellor 
Foster, who appointed Mr. John S. Applegate, 
Jr., as Receiver, November 13, 1923 (p. 20), 
and who made an order consolidating both 
actions. The Receiver after taking possession 
of the hotel found that it was in need of essential 
repairs, and that a conservative estimate of the 
necessary repairs was $10,000. (See Special 
Master’s Report as to the condition of the hotel, 
pp. 9-12.) After the filing of this report as to 
the condition of the hotel, the Receiver filed a 
petition praying for leave to issue Receiver s 
certificates to put the property in repair, and 
for leave to negotiate a lease of the property 
for the Lakewood season 1923-1924 (petition, p. 
13).

On November 23, 1923, Mr. Applegate filed 
another petition praying that a rule to show 
cause issue to all parties in interest, requiring
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them to show cause why the property should not 
be sold at public or private sale, why he should 
not rent the property and why he should not 
be authorized, pending a sale, to make repairs 
and issue Receiver’s certificates (p. 22).

The Receiver reported to the Court on No-
vember 23, 1923, two offers of lease for the 
property, one for $25,000, the tenant making the 
repairs, and the other $35,000, the Receiver 
making the repairs. Vice-Chancellor Foster 
thereupon made an order directing the Receiver 
to receive bids on or before Monday, November 
26, 1923.

A further petition was filed by the Receiver on 
December 3, 1923, among other things praying 
for a rule to show cause directing all persons 
in interest to show cause why the property 
should not be sold to the highest bidder, or why 
it should not be rented, and why the Receiver 
should not, pending a sale, issue Receiver’s 
certificates to pay a caretaker $125 a month, to 
pay the cost of insurance premiums incurred 
since the Receiver was appointed, other necessary 
expenses and repairs not to exceed $13,000 (p. 
30),

On December 12, 1923, an agreement for the 
sale of the property was negotiated between the 
appellant, Louis S. Shane, Lawshane Company, 
nc., George W. Lawrence, who had an interest in 

the property as Trustee for Sima Elisberg, who 
built the hotel, and the Lakewood Trust Com-

ment pS 36)der ° f Said mortgage‘ (See agree-

The same day this agreement was executed it 
as presented to Vice-Chancellor Foster by
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Mr. McCarter, of counsel with the Lakewood 
Trust Company, who made an order:

“ that possession of the Elisberg Hotel be 
forthwith, by said Receiver, delivered to 
Louis Shane, and that thereafter the said 
Receiver be and he is hereby relieved from 
all further duties or responsibilities in con-
nection with the said hotel and its contents, 
and that such possession is so to be trans-
ferred to said Louis Shane with the under-
standing that the said agreement herein-
above referred to will in all respects be car-
ried out and performed”  (pp. 41-42).

The agreement thus approved provided that 
Shane pay $10,000 forthwith to the Lakewood 
Trust Company, $40,000 additional on May 1, 
1924, and the balance of $325,000 by assuming 
the first and second mortgages. It was also 
agreed that Shane should take immediate pos-
session of the hotel, operate it and pay the 
taxes and insurance between December 12, 1923, 
and May 1, 1924. In addition Shane agreed to 
pay $10,000 to the Lakewood Trust Company to 
be used in payment of notes executed or en-
dorsed by Sima Elisberg held by the Lakewood 
Trust Company, payable $5,000 February 26, 
1924, and $5,000 April 30, 1924. The agreement 
further provided:

“ that in the event that L. Barth & Son, or 
the assignee of the mortgage executed to 
L. Barth & Son, refuses to accept $25,000 out 
of the $50,000 purchase price herein men-
tioned and discontinue his foreclosure suit 
of his said mortgage, in part payment ot 
the second mortgage and to issue to the 
Lakewood Trust Company7 a participating 
certificate to the extent of $25,000 m.sai 
second mortgage, on or before May 1, >
this contract shall be at an end and t e 
Lakewood Trust Company shall 
Louis S. Shane the said sum of $10, 
hereinabove first mentioned, the title to a
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chattels said Shane may bring to the hotel 
shall remain undetermined and unaffected by 
their return to the hotel.

Said Louis S. Shane further agrees to 
give to the Lakewood Trust Company one- 
half of any and all profits arising out of the 
operation of said hotel from date to May 1, 
1924, inclusive, provided title shall not pass 
as aforesaid.

Any valid unsecured indebtedness now ex-
isting against the Lawshane Co., Inc., and, 
if necessary, established in a legal way that 
shall be proven before the Receiver within 
the time limited by law shall be paid by the 
Lakewood Trust Company’ ’ (pp. 39-40).

The order approving this agreement fixed the 
fees of the Receiver and counsel and ordered 
them paid (by the Lakewood Trust Company).

Mr. Shane, after the execution of this agree-
ment and its approval, took possession of the 
hotel, made the necessary repairs and operated 
the hotel during the season 1923-1924 at Lake- 
wood.

L. Barth & Son refused to accept $25,000 of 
said purchase price, and discontinue the suit it 
had brought to foreclose its mortgage. Shane, 
pursuant to the provisions of the said agree-
ment, considered the contract at an end and re-
fused to take title on May 1, 1924.

The preceding Fall the Receiver had not been 
able to consummate a lease or sale of the prop-
erty to anyone except Mr. Shane because of a 
controversy between the Lakewood Trust Com-
pany and Sima Elisberg. Mrs. Elisberg had an 
agreement in writing with George W. Lawrence, 
as trustee, who was an officer of the Lakewood 
lrust Company, under the terms of which it was 
Provided that Mrs. Elisberg should operate this

e m a certain manner. She also owned and
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operated the Lorraine Hotel at Edgemere, Long 
Island. Mrs. Elisberg owed the Lakewood Trust 
Company large sums of money, secured by cus-
tomers ’ paper and also by mortgages on these 
hotels. The Lorraine Hotel was operated during 
the summer and the Elisberg Hotel at Lakewood 
during the winter. The silverware and other 
chattels were used in both hotels, and at the 
time these suits were started the silverware, 
linens, &c., were in the Lorraine Hotel, and Mrs. 
Elisberg, claiming to own these chattels, refused 
to bring them into the State. She also filed a 
petition in this Court praying that the possession 
of the Hotel Elisberg should be given to her 
under said agreement with Lawrence, trustee, 
and claimed that the conveyance from Lawrence, 
trustee, to the Lawshane Company, Inc. (a sub-
sidiary corporation formed by the Lakewood 
Trust Company) was in violation of said agree-
ment, and that she had the sole right to operate 
this hotel.

Because the silverware, linens, &c., were not 
in the Hotel Elisberg the Receiver was unable to 
rent the hotel to advantage for the 1923-1924 
season. Mr. Shane was a son-in-law of Mrs. 
Elisberg, and he decided to buy this hotel as a 
personal venture, and before signing the agree-
ment above referred to had obtained an agree-
ment from Mrs. Elisberg to return the said 
chattels to the hotel and employ her as an assist-
ant in the operation of the hotel, provided he was 
able to purchase it.

Mr. Carpenter had appeared in the proceed-

ings as solicitor for Sima Elisberg and in no 
other capacity prior to the 1st of A u g u s t, 192 .

On July 1, 1924, Messrs. Furst & Furst, solici-
tors for certain creditors, served upon  severa



of the parties herein a notice that he would 
apply to the Chancellor on July 19th for an 
order (1) directing the Lakewood Trust Com-
pany to pay the unsecured creditors the amount 
of their claims; (2) for an order directing the 
Receiver to take possession of the assets of the 
defendant Company, and (3) for an order direct-
ing the Trust Company and Shane to account for 
the operation of the hotel from the date Shane 
took possession. (See notice, pp. 44, 45, 46.)

On July 8, 1924, Vice-Ghancellor Foster ad-
vised an order directing the Receiver to take 
possession of all the assets of Lawshane Com-
pany, Inc.:

“ And it is further Ordered that the Lake- 
wood Trust Company and Louis S. Shane ac-
count to the said Receiver, John S. Apple- 
gate, for the operation of the hotel owned 
by the defendant company at Lakewood, New 
Jersey, from the date the said Louis S. 
Shane took possession pursuant to agree-
ment made by and between the Lakewood 
Trust Company, George W. Lawrence, the 
Lawshane Company, Inc., and Louis S. 
Shane (pp. 47-48).

This order did not recite the appearance of 
Mr. Shane and was not made on the date for 
which the notice had been given.

30, 1924, there was filed a notice (p. 
49) from Furst & Furst, addressed to Mr. Wain- 
nght as solicitor for the Lakewood Trust Com-
pany, of an application to the Chancellor on 
u y 31st, for an order directing the Lakewood 

¿rust Company and Shane to pay to Mr. Apple-
gate, as Receiver, the profits as set up in an 
accountant’s report of an examination of the 
00 s of the Elisberg Hotel for the 1923-1924 

season, made for the benefit of Shane and the 
a ewood Trust Company. A copy of this ac-
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countant’s report was mailed to the Receiver for 
his inspection.

On July 31, 1924, Vice-Chancellor Foster ad-
vised an order, on motion of Furst & Furst 
(which recites no appearance and no service of 
notice on Mr. Shane), which orders:

“ That Louis S. Shane and the Lakewood 
Trust Company, their attorneys, agents or 
employees, and any and all persons who 
have received said sum of $19,370.32, or 
any part thereof, be and they are hereby di-
rected to pay to John S. Applegate, the 
Receiver herein, any and all sums of money 
received by them from the operation of the 
said hotel, during the season of 1923 and 
1924 within ten days from the date of the 
service of a true copy of this order”  (pp. 
50-51).

A copy of this order was served on Mr. Shane 
on August 1, 1924 (affidavit bottom p. 51).

On August 6, 1924, McDermott, Enright & 
Carpenter, solicitors specially appearing for 
Louis S. Shane to set aside said order of July 
31st, and for no other purpose, served on the 
Receiver, Messrs. Furst & Furst, solicitors for 
creditors, and Mr. Wainright, solicitor for the 
Lakewood Trust Company, a notice of an applica-
tion before the Chancellor, at Trenton, to set 
aside the order of July 31, 1924, so far as it 
applied to the petitioner, Louis S. Shane, for 
the reasons set forth in a petition annexed 
thereto. (Notice, p. 53.) In the petition Shane 
alleged (a) that the Court did not have juris-
diction over him for the purpose of making 
the order; (b) that'under the terms of the agree 
ment Shane’s share of the profits of the opera-
tion of the hotel were not payable to Lawshane 
Company, Inc., or to the Receiver, or to any other 
person or persons, and that one-half of his share
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of the profits was paid to Sima Elisberg tinder 
a separate agreement with her, under the terms 
of which she returned the chattels which she had 
in New York to the Elisberg Hotel so that he 
could operate the hotel during the season of 
1923-1924, and that had it not been for said 
agreement he would not have made the agree-
ment in question in this suit; (c) on the ground 
that Shane did not have or receive notice of 
the application to the Court for the order of 
July 31, 1924, and that not being a party to 
the cause and not being served with process, 
the order was“ violative of the Federal Con-
stitution, in that it deprived him of his prop-
erty without due process of law. The petition 
had annexed to it affidavits and exhibits show-
ing that Shane had no notice of the application 
for the said order (petition, pp. 55 to 79 in-
clusive).

On August 12, 1924, the matters raised by Mr. 
Shane’s petition was ordered continued and on 
August 15th, Messrs. Furst & Furst filed a peti-
tion praying that an order might be made di-
recting the Lakewood Trust Company and Mr. 
Shane to comply with the order of July 31, 1924 
(pp. 80 to 82 inclusive).

On August 15th, Vice-Chancellor Foster ad-
vised an order reciting the special appearance 
of Mr. Shane, and ordering that Shane and the 
Lakewood Trust Company show cause before 

e Chancellor August 26th, why an order should 
not be made directing Shane and the Trust 
Lompany to comply with the order of July 31st, 
an 0I*dered that service of a true copy of the 
said order be served upon Shane and his solici- 
ors and on the Trust Company within five days 
(PP. 83 and 84).
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On August 12th, after hearing the said applica-
tion raised by the petition of Mr. Shane, Vice- 
Chancellor Foster signed an order which recited 
that:

“ the Court deciding that the matters set 
forth in the said petition should be con-
tinued to a later date, and be considered to-
gether with an application which the Court 
directs the Receiver to make for an order 
compelling the Lakewood Trust Company 
and Louis S. Shane to pay over certain 
moneys claimed by said Receiver:

It is thereupon on this 12th day of Au-
gust, 1924,

Ordered, that the application of Mc-
Dermott, Enright & Carpenter, solicitors ap-
pearing specially for Louis S. Shane, to set 
aside an order of this Court made July 31, 
1924, and for no other purpose, and all mat-
ters thereon, be continued to and until Sep-
tember 2, 1924.’ ’

It was further ordered that the Receiver, or 
the solicitors for certain creditors, prepare a 
petition for their application and effect legal 
service upon the Trust Company and Shane (pp. 
88-89).

This matter came on again on September 2, 
1924, when another order was advised by Vice- 
Chancellor Foster, continuing the matter until 
September 16, 1924, and directing that Shane 
show cause that day why an order should not 
be made directing him to account to the Receiver 
for the operation of the hotel, and ordering that 
Shane pay to Mr. Applegate any and all sums o 
money received by him from the operation o 
the hotel under said agreement within ten days, 
and ordering that a copy be served upon Shane 
within ten days thereafter (pp. 92, 93, 94).

The order to show cause issued on August 15t > 
together with a copy of the petition on uhic
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it was made, as well as a copy of another order 
issued on September 2, 1924, was served on Mr. 
Shane personally on September 9, 1924. (See 
affidavit of service, p. 95.)

Mr. Shane after being served on September 9th, 
filed an answer to the petition of Furst & Furst, 
which prayed that he be directed to account to 
and pay over to the Receiver the moneys received 
from the operation of the hoted. (See answer, 
pp. 99 to 105.) The Lakewood Trust Company 
likewise filed an answer to the said petition 
(pp. 106-108). Mr. Shane in his answer alleged 
that the Court did not have jurisdiction over 
him for the purpose (a) of compelling him to ac-
count to Mr. Applegate as Receiver, or (b) for 
the purpose of compelling him to pay over to 
Mr. Applegate any sum or sums of money, and 
that if the Receiver desires to commence an action 
for such accounting, he prays that an appro-
priate original action may be started at law or 
in equity, so that he may defend the same.

By way of second defense Mr. Shane alleged 
that the petition of Furst & Furst set forth no 
cause of action against him and showed no ob-
ligation on him to pay Wallach & Behrend or the 
Receiver, or any other person any money or any 
of the profits that were realized from the opera-
tion of the Elisberg Hotel during the season 
1923-1924.

By way of a third defense he alleged that the 
eceiver had nothing to do with the operation 

o the said hotel and should not have or be en-
titled to receive any of the profits.

By way of fourth defense he alleged the mat-
ers set forth in his petition for leave to appear 
pecialiy to attack the legality of the order made 

y 1, 1924, and to set aside the same as ap-



12

plying to him, and praying that it might be in-
corporated in his answer by reference, without 
the necessity of copying the same at length in 
the answer, and that he might have the benefit 
of all the allegations and all the exhibits at-
tached thereto. He also alleged that prior to the 
making of the agreement of December 12, 1923, 
Shane had no interest whatsoever in said hotel; 
that prior thereto he was in the business of 
manufacturing and selling dresses in New York, 
and only entered into the agreement because he 
saw an opportunity to operate the hotel at a 
profit and to purchase the hotel advantageously; 
that the only reason he did not take title to the 
said hotel under the terms of said argeement 
was because the second mortgagee, L. Barth & 
Son, refused to discontinue its suit to foreclose 
a mortgage amounting to over $200,000, the fore-
closure suit having proceeded and the property 
having been sold in said suit during the month 
of August, 1924. He prayed that the Court 
might refuse to entertain any jurisdiction over 
him and might order the petition dismissed 
(answer, pp. 99 to 105).

On September 16, 1924, the matter came on to 
be heard and the answer of Mr. Shane to the said 
petition, and the answer of the Lakewood Trust 
Company were filed, and after all parties were 
heard Vice-Chancellor Foster advised an order 
as follows:

“ That December 5, 1924, at 10:30 o’clock 
in the forenoon, at the Chancery Chambers, 
Long Branch, New Jersey, is hereby de-
signated as the time and place for the hear-
ing of the issues raised by the said petition 
upon which the order to show cause was 
issued on August 15, 1924, and the answers 
of the Lakewood Trust Company and Louis 
S. Shane thereto; and it is further
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Ordered, that the order to show cause 
issued on August 15, 1924, directed to the 
said Lakewood Trust Company and Louis S. 
Shane, and continued from time to time, be 
and the same is hereby continued to De-
cember 5, 1924, and until the determination 
of the issue hereinbefore referred to”  
96-97). vpp*

For some reason the matter was not heard at 
Long Branch on December 5th, and was continued 
by an order dated December 15th to January 
8,1925 (p. 98).

On January 28, 1925, an order was made con-
tinuing the matter until May 12, 1925 (p. 109). 
Thereafter Vice-Chancellor Foster died.

On July 14, 1925, Vice-Chancellor Bentley, on 
motion of Messrs. Furst & Furst, directed the 
matters to be continued until October 20, 1925, 
at the Chancery Chambers in Newark (pp. 110-

On August 25, 1925, this matter was referred 
to Vice-Chancellor Church (p. 112). Vice-Chan-
cellor Church by designation made September 
2U> 1925> designated October 6, 1925, at Newark, 
as the time and place for the hearing (p. 113). 
The matter was informally continued from time 
o time thereafter, until March 24, 1926, when 
Vice-ChanceHor Church made the order from 
which this appeal is taken (pp. 6, 7, 8).

efore this hearing there had been an informal 
armg before Vice-Chancellor Church when Mr.

tbeF$19 s 7 rT e<l hefre the Vice~Chancellor thatr ™ * 32 sh'°uld be paid into Court by Mr. 
e before any hearing should be held.

th^ informal hearing, counsel held a con-
passed W d aS tJ reSult thereof certain letters 
Passed between the solicitors for Mr. Shane and
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Furst & Furst, solicitors for the Receiver and 
creditors, and it was agreed between them that 
the question raised by the petition and answers 
thereto filed by Mr. Shane and the Lakewood 
Trust Company should be tried out before the 
Vice-Chancellor. These issues were whether 
Shane was under a duty to account, and if so, 
how much he should pay over.

When the matter came on before Vice-Chan-
cellor Church on March 24th the letters from 
Fürst & Furst to Mr. Carpenter of March 17, 
1926, and March 19, 1926, and Mr. Carpenter’s 
letter to Furst & Furst of March 18, 1926, were 
presented to Vice-Chancellor Church (record, 
pp. 118-115). The Vice-Chancellor then without 
any hearing whatsoever, and without taking a 
word of testimony made the order appealed 
from* adjudging that there was a profit of $19,- 
370.32 from the operation of the hotel and di-
recting that Shane pay over to the Receiver that 
amount of money within ten days from the date 
of the order.

Vice-Chancellor Church in his memorandum, 
as a justification for the order appealed from
says

“ At the time of making this order, I was 
satisfied from an examination of the files 
that it was the intention of Vice-Chancellor 
Foster that Shane, who upon permission oj 
the Court occupied and enjoyed the hotel 
premises for a season and apparently made 
a considerable profit for which he might 
be liable under this agreement to account, 
he having failed to carry out said agree-
ment by the purchase of the property, shou 
for security’s sake pay the moneys m 
court”  (p. 120).
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Another reason urged in his opinion by the 
Vice-Chancellor to support the order is this:

“ Moreover as I said from the bench) if 
the money is not actually in Court there is 
no res to adjudicate about and no certainty 
that a Court order can be successfully en-
forced against a non-resident”  (p. 121).

GROUNDS OF APPEAL.
The appellant urges that the order appealed 

from should be reversed for the following rea-
sons:

(1) Because it adjudges and decrees that ap-
pellant pay to Mr. Applegate, as Receiver, the 
sum of $19,370.32, within ten days from the date 
of the order.

(2) In that said order or decree attempts to 
adjudge that there were $19,370.32 profits pro-
duced from the operation of the Elisberg Hotel 
at Lakewood, while being operated under the 
agreement dated December 12, 1923, whereas no 
hearing was ever held for the purpose of de-
termining what were the net profits from the 
operation of said hotel, and said figure was 
merely obtained from a copy of an auditor’s re-
port of an examination o f the books of the ap-
pellant, and the appellant was denied an oppor-
tunity to prove what the net earnings of the 
said hotel were and what was done with same.

(3) Because neither the said Receiver nor 
anyone else has any lawful right to any of the 
profits from the operation of the said hotel 
under the agreement made December 12, 1923, 
and the Court was without jurisdiction to order 
tne appellant to pay any of the profits which may 
Aave been made by him in the operation of the
° el under the agreement of December 12, 1923,
0 the said Receiver or to any other person.
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(4) Because the appellant, Louis S. Shane, 
was not a party to either of the said causes, was 
not served with process in either of said causes, 
despite which facts the Court below attempted to 
exercise jurisdiction over the appellant and made 
the order appealed from without according to 
the appellant a hearing on the merits, thereby 
depriving the appellant of property without due 
process of law, contrary to the provisions of the 
Fourteenth Amendment of the Federal Constitu-
tion.

(5) Because the Court below did not have 
jurisdiction over said Shane for the purpose law-
fully of making the order or decree of March 24, 
1926.

All of said reasons are relied upon.

POINT I.
No hearing ever having been held to determine 

what were the profits from the operation of the 
hotel during the season 1923-1924, the order 
directing the appellant to pay the Receiver 
$19,370.32, was erroneous.

The record does not disclose how the figure 
of $19,370.32 ever got into the order of July 31, 
1924, because that is the first place where this 
figure appears (p. 50). That order simply says: 
“ and it appearing that the operation of said 
hotel by the said Louis S. Shane produced a 
profit of $19,370.32.”

The original files in the office of the Clerk in 
Chancery show nothing as a basis for the making 
of this order.

Did some solicitor tell the Court that there 
was a profit of that amount! The record is 
silent.
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Mr. Shane was not present when that order 
was made and notice o f an application for that 
order had never been served on him.

As a matter of fact an accountant had gone 
over the books and his report to Mr. Shane 
showed that was the gross profit from the opera-
tion of the hotel for that season. The report of 
the accountant was not verified. The accountant 
was not called as a witness, and furthermore the 
report of the accountant was never even filed 
with the Court. This account was made for the 
benefit of the Lakewood Trust Company and 
Shane for the adjustment between them of their 
rights under the agreement. It did not and 
did not purport to show what moneys Shane paid 
out for the silverware and linens used in the 
hotel, or to Mrs. Elisberg as an inducement to her 
to assist in the management of the hotel.

The Court having made on an ex parte ap-
plication the order of July 31,1924, directing that 
amount to be paid, and Shane thereafter having 
in his petition and answer requested an op-
portunity to have determined the amount of 
profits for the season, is in the position of hav-
ing an arbitrary figure assessed against him on 
somebody’s hearsay statement. Whose it was 
nobody knows. The record does not disclose.

^ e iesPOctfully submit that the orderlv proc-
esses of justice requires a hearing before there 
Can e an adjudication that a certain sum of 
money must be paid by one parity to another, 
ne man cannot sue another in a small cause 

court and recover judgment without proof of 
nat is due him, at least, by affidavit. The 
r er complained of has absolutely nothing to 
npport it, not even a scrap of paper.
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POINT IL
Neither the Lawshane Company, Inc., nor the 

Receiver is entitled to any profit that may have 
been made from the operation of the hotel under 
the agreement of December 12, 1923.

It would seem that if the Receiver or the Law-
shane Company, Inc., is entitled to any of the 
profits made in the operation of the hotel under 
said agreement, that fact would appear in the 
agreement itself. The agreement was for the 
sale of the Hotel at a certain price and under 
certain conditions. The price was satisfactory 
to the Lakewood Trust Company and to Shane. 
Shane paid $10,000 of his own money at the 
time of the signing of the agreement. He agreed 
to pay certain additional moneys the first of the 
following May. He also assumed to pay the taxes 
and insurance, and to pay $10,000 additional to 
the Lakewood Trust Company in February and 
April, 1924. In addition thereto he was obliged 
to spend large sums of money to make certain re-
pairs to the hotel, in order to have it fit for oc-
cupancy, as shown in the report of Mr. Apple- 
gate as Special Master made November 2, 1923. 
The reason that the agreement did not provide 
for the payment of any moneys to the Receiver 
was because the Lakewood Trust Company
agreed to pay the Receiver’s fee and expenses, 
and also all the valid unsecured indebtedness ex-
isting against the Lawshane' Company, Inc. The 
order advised by Vice-Chancellor Foster ex-
pressly approved this agreement, and ordered 
that possession of the hotel be surrendered to 
Mr. Shane forthwith for operation under the
terms of that agreement, directed the Receiver 
to surrender possession to him, and allowe 
the Receiver and counsel generous fees, whic



were thereafter paid by the Lakewood Trust 
Company.

The agreement provides that Mr. Shane agreed 
to give the Lakewood Trust Company one-half 
of any and all profits arising out of the opera-
tion of the hotel from date to May 1, 1924, pro-
vided title shall not pass. * In the absence of any 
provision in either the agreement or the order 
for the payment of any of the profits to the Re-
ceiver, it does not seem that the Court had any 
right to direct Shane to pay all of the profits to 
the Receiver simply because title did not pass. 
It was not because of any failure or omission on 
the part of Shane that title did not pass. It 
was simply because the second mortgagee re-
fused to discontinue its suit to foreclose its mort-
gage for $200,000 that the sale fell through.

The hotel was sold at Sheriff’s sale through 
the foreclosure of the Barth mortgage in Au-
gust, 1924. The agreement which was approved 
by the Court considered this contingency, and 
provided that in the event that Barth would not 
discontinue his foreclosure suit and accept a par-
ticipation in the consideration to be paid by 
Shane, the agreement would be at an end.

On what theory is the Receiver entitled to any 
profit from the operation of the hotel under this 
agreement?

Because Barth would not discontinue his fore-
closure suit? The agreement provided for that, 

ecause some better terms might possibly have 
een arranged under a different agreement, or 

through an immediate public sale? This is no 
reason for taking away from Shane the profits 
ê made under an agreement that was approved 
J e ^ourt- Because the agreement was pos- 

} a poor agreement from the standpoint of



20

the Receiver? That is no reason for treating 
the agreement as a nullity and Shane as a tres-
passer. I f Shane had lost money instead of 
jnaking money would he have had the right to 
look to the Receiver for reimbursement? Hardly.

Shane performed said agreement on his part 
in every particular and is not in default in any 
particular. The only complaint any one can 
make is because the creditors of Lawshane Com-
pany, Inc., were not paid. But Shane did not 
agree to pay them.

We therefore respectfully submit that since 
the agreement does not provide for the payment 
of any of the profits to the Lawshane Company, 
Inc., or to the Receiver, the order directing the 
payment of $19,370.32 to the Receiver was er-
roneous, and should be reversed.

POINT III.
The order of July 31, 1924, was invalid and 

consequently the order of March 24, 1926, at-
tempting to enforce it, was invalid.

The order of July 31, 1924, advised by Vice- 
Chancellor Foster, was made on the application 
of Fürst & Fürst, solicitors of one of the cred-
itors, without any previous notice to Mr. Shane. 
This order (p. 50) recites:

“ and it appearing that the operation of the 
said hotel by the said Louis S. Shane pro-
duced a profit of $19,370.32, and it aPPeâ\ 
ing that an order was made by the Court 
herein directing the said Lakewood Trust 
Company and the said Louis S. Shane to 
account to the Receiver herein for the opera-
tion of the hotel, and after hearing Ceor&® 
Fürst, of Fürst & Fürst, in support of said 
motion, and Halsted H. Wainright, iu °P 
position thereof, it is, on this 31st day o
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July, 1924, on motion of Fürst & Fürst, at-
torneys aforesaid, Ordered, &c.”

The record does not show how it appeared to 
the Court that the operation of the hotel by Shane 
produced a profit of $19,370.32. Presumably Mr. 
Fürst told the Court that it did. Mr. Wainright 
may have told the Court that it did. That does 
not constitute legal proof. .The record shows that 
the only person who had notice of the application 
for this order was Mr. Wainright (notice, p. 49). 
After this order had been served on Mr. Shane 
on August 1st (affidavit, p.*61), he forthwith ap-
plied to the Court to set aside the order and 
appeared specially for that purpose (p. 53), and 
filed a petition showing in what respects that 
order was invalid, and thereupon Vice-Chan-
cellor Foster directed Fürst & Fürst to raise the 
question by a petition and bring Mr. Shane into 
Court in the regular way by the service of an 
order to show cause or notice. He was brought 
in by the proper service of a rule to show cause, 
filed his answer to the petition denying that he 
should account and denying that he made $19,- 
370.32 profit, and denying the right of the Court 
to make the order of July 31, 1924. Thereupon 
Vice-Chancellor Foster continued the issue raised 
111 the petition and the answers of Shane and the 
Lakewood Trust Company until after he died. 
Many of the continuations were informal, and 
t e record does show formal continuations by 
order from time to time. When the matter came 
on before Vice-Chancellor Church he refused to 
oar the matter on the issue presented to Vice-
ancellor Foster and determined that the order 

o July 31, 1924, must be obeyed, without a hear- 
lng> and that Shane was required to pay over the 
*n°ney and then try to get it back.
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The Vice-Chancellor in his opinion criticises 
•Shane a non-resident and says that he was “ at-
tempting to elude the jurisdiction of the Court, 
notwithstanding the condition upon which he had 
been by the Court’s order given possession of 
the hotel and enjoyed the same and apparently 
gained a profit.”  The learned Vice-Chancellor 
says that this was in his opinion a sufficient 
ground to have induced Vice-Chancellor Foster, 
as a precautionary measure to require Shane to 
pay the profits realized to the Receiver until 
the rights and liabilities of the parties should 
have been finally determined. The Vice-Chan-
cellor adds:

“ Moreover as I said from the bench, if 
the money is not actually in Court there is 
no res to adjudicate about and no certainty 
that a court order can be successfully en-
forced against a non-resident”  (Record, p. 
121).

We submit that these are not sufficient reasons 
to justify this order. Shane has not attempted 
to evade the jurisdiction of the Court, except so 
far as is necessary to set aside the order of 
July 31,1924, which was made without any notice 
whatsoever to him, and in so doing he is merely 
preserving his rights. He did no more than come 
into Court and ask that Court to set aside an 
order which it had improvidently made, be-
cause we do not believe that Vice-Chancellor 
Foster would have made, this order had he not 
supposed that notice of an application for it 
had been given Mr. Shane.

The suggestion that the Court should have a 
res to adjudicate about, is in theory very nice. 
It, is out of a res that allowances are made, 
sometimes generously. The rights o f  S h a n e  to 
this same res should also be given some con-
sideration, and i t  would seem that b e f o r e  he is
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required to deposit the res in court he should 
be given an opportunity to be heard on whether 
that res is his or the Receiver’s. The mere fact 
that the Receiver wants a res, standing alone, is 
no reason for giving it to him, at the expense of 
somebody else who is entitled to it, and who, 
per chance, lives on the other side of the Hudson 
River a part of the year.

We respectfully submit therefore that the 
order of July 31, 1924, was illegal as to Mr. 
Shane and should be set aside, and we think 
Vice-Chancellor Faster would have set it aside 
after a hearing. The order of July 31, 1924, was 
illegal for the further reason because it was made 
without notice, and is hence in violation of the 
due process clause of the Fourteenth Amend-
ment.

Pevmoyer v. Neff, 95 U. S, 714; 24 L. Ed.
565.

We submit that if the order appealed from was 
made to enforce the order of July 31, 1924, 
without a hearing on the issue raised by the 
petition and answers of Mr, Shane and the Lake- 
wood Trust Company, then the order appealed 
from was erroneously made and should be re-
versed.

CONCLUSION.

We respectfully submit that on no sound 
6ory can the order appealed from be supported, 

and that it should therefore be reversed.

McDe r m o t t , e n r i g h t  & c a r p e n t e r ,
olicitors for and of Counsel with Appellant,
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Memorandum of Robert H. McCarter and Halsted H. 

Wainright for Lakewood Trust Company, Appellee.

The State of case shows that this appeal is taken from an 
order set forth on page 6 et seq.
Attention is called to the mandatory part of the order 
which is in these words, viz:
“ Ordered, That Louis S. Shane be and he is hereby di-
rected to pay to John S. Applegate, Jr., the receiver here-
in the sum of $19,370.32 within ten days from the date 
of this order to be held by said Receiver subject to the 
adjudication by this Court as to who is entitled thereto.

The State of the case also shows that at the time Shane, 
the appellant, was placed into the possession of the prop-
erty from which he received the $19,370.32 said property 
was in custodia legis. See “Agreement" page 36 and “Or-
der” page 41.
The State of the case further shows on page 36 “Agree-
ment” line 26 and page 55 “Petition” line 31 that Shane 
was a non-resident of the State of New Jersey, a resi e 
of the State of New York and that he had appeared an 
submitted himself to the jurisdiction of the Court ma mg

2.



the order from which he has appealed—page 7 line 20.

The reciting part of that order page 6 line 37 also shows 
that the Court at the time of pronouncing the same, in 
the presence of the counsel of said Louis S. Shane, also 
found that his operation of the hotel property had pro-
duced a profit of $19,370.32 the title to which said sum 
was then the subject matter of controversy before said 
Court.

That the determination of such controversy should not 
result in the Court pronouncing an inefficacious decree 
because of the absence of the person or property upon 
which the decree should operate, the Court very proper-
ly, in view of its findings, made the order complained of.

As this order does not finally adjudicate the rights of the 
appellant we respectfully submit that such order was 
right and should be allowed to stand.

Halsted H. Wainright and 
Robert H. McCarter 
Solicitors for and of Counsel with 
Lakewood Trust Company.
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