
IN CHAN CER Y OF NEW JERSEY. 

To th e H 011orable M ahl on Pitney, Chancellor of th e 
State of New Jersey: 

Complainin g- show s unto your Honor, your orator, lO 
Township of F ranklin, in the County of Gloucester and 
State of New Jer sey, a muni cipal corporation of this 
State. 

r. That one Mathias F. Crane, from the first clay of 
Januar y, eighteen hundred and ninety -three , or there-
abouts , to the thirt y-first clay of December, nineteen hun-
dr ed and six, or thereabouts, continuously held the office 
of Collector of Taxes of the Township of Franklin, in 
the County of Gloucester, and discharged the duties and 
exercised the powers of said office during and through-
out the period of time aforesaid mentioned, he having 
been duly elected to said office and re-elected thereto, 
from time to time thereafter, during the period of time 
aforesaid. 

2. That the follovving is a statement prepared and 
taken from the books of said township , as kept by the 
proper authoritie s of said township, during the period of 
time aforesaid, of the sums of money which the said 
Mathias F . Crane, as Collector of Ta xes as aforesaid, 
received durin g each and every year while he held office 
as Collector of Taxes as aforesaid: 

$8,669.62 
8,652.25 
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1895 11,100.20 
1896 ro,437.02 
1897 ro,601.53 
1898 l 1,194-54 
1899 10 ,592-47 
1900 II,269.33 
1901 l 1,262.02 
1902 11,840.91 
1903 11,641.92 
1904 11,554.82 
1905 12,816 .66 
1906 11,780 .35 

$153,413 .64 

3. That on or about the eighth clay of May, nine-
teen hundred and eleven, the Township Committee of 
the Township of Franklin, in the County of Gloucester, 

20 directed Thomas McArthur, then treasurer of said town-
ship, to direct, by registered mail to the said Mathias F . 
Crane, and pursuant to said direction there was sent by 
registered mail to the said Mathias F. Crane by the said 
Thomas McA'rthur, a letter of which the following is a 
copy: 

"Iona, N. J., May 8, 191 r. 

Mathias F. Crane, Esq., 

30 Dear Sir :-
In accordance with a resolution passed by the Town -

ship Committee of the Township of Franklin, on May 
1, 19rr, I hereby demand that you forthwith deliver to 
me as treasurer of said township, all vouchers or war-
rants for the payment of the funds of the said township 
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now in your possession or under your control, for the 
purpose of enabling the accountants who are now exam-
ining the books and accounts of the township to make 
and complete an audit of said books and accounts. 

Yours truly, 
Thos . McArthur, 

Treasurer of Franklin Township." 

4. That the said Mathias F. Crane has ignored said 
letter and has declined, neglected, omitted and refused 
to deliver to the said Thomas McArthur, treasurer as 
aforesaid, such vouchers or warrants for the payment of 
the funds of the said township, now in his possession or 
under his control. 

5. That the said Mathias F. Crane pretends that he 
has paid out and disbursed, from time to time, as Col-
lector of Taxes as aforesaid, the moneys so as aforesaid 
by him recei ved, but your orator charges and avers the 
fact to be, that many of the payments and disbursements 
by him pretended to have been made, were made by him 
without proper or lawful ~varrant or authority, and to 
divers persons unknown to your orator but who, your 
orator charges, were not lawfully entitled thereto, and 
that such tmwarranted and unauthorized payments and 
disbursements represented and were an improper and 
unlawful use and disbursement of your orato1-'s funds. 

6. That your orator is and has been unable to ascer-
tain and determine to what persons, and for what pur-
poses, and upon ·what warrant and by whose authority, 
the said Mathias F . Crane, as Collector of Taxes as 
aforesaid, paid out and disbursed the moneys and funds 
of your orator, as aforesaid, from time to time, and 
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whether the various persons to whom such payments 
were made, were lawfully entit led thereto. 

7. That your orator, or some other person for your 
orator, has frequently and in a friendly manner applied 
to the said Mathias F. Crane and requested him to dis-
close and discover to your -orator, to what persons, and 
for what purposes, at;cl upon what warrant and by 
whose authority the said Mathias F. Crane, as Collector 
of Taxes as aforesaid, paid out and disbursed the funds 
of your orator, from time to time, as aforesaid, and to 
disclose and discover to your orator whether the persons 
to whom such moneys were paid were lawfully entitled 
thereto, and to discover and exhibit to your orator all 
vouchers or warrants for the payment of funds of your 
orator, now in the possession or under the control of the 
said Mathias F. Crane, and your orator well hoped that 
the said Mathias F. Crane would have complied with 
such reasonable request, as in justice and equity he ought 
to have clone. 

IN _CONSIDERATION WHEREOF and forasmuch as your 
orator has not a complete remedy in the premises at the 
common law, and cannot compel a discovery and ac-
counting from the said Mathias F. Crane, vvithout the 
aid of this Honorable Court where matters of this nature 
are particularly cognizable and relievable. 

To the encl, therefore, that the said defendant, Mathias 
F. Crane, may without oath, full, true and perfect an-
swer make to all and singular the premises, as fully as 
if the same were here repeated and he thereunto par -
ticularly interrogated, and that the said Mathias F . 
Crane may set forth and discover to what persons, and 
for what purposes, and upon what warrant and by 
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·whose authority he paid out and disburse d th e funds of 
your orator, fr om time to time, as aforesaid, and 
wheth er or not the persons to whom such payments were 
mad e were lawfull y entitled to recei ve the same; tha t he 
may set fort h and discover all vouchers or warrants for 
the payment of the fund s of your orator, now in his 
possession or under his control, and that he may be de-
creed to account to your orator for the moneys by him 
received and disbursed as a foresaid , and that he may be 
decreed further to pay over and refund to your orat or , 10 
all mone ys paid out and disbursed by him, as aforesaid, 
for the payment and disburseme nt of vvhich there was 
no la,vful or proper warrant or authority, and that your 
01:ator ma y ha ve such other or further reli ef in the prem -
ises as shall be agreeable to equity and as the natur e and 
circumstances of the case shall require. 

May it please your Honor, the premises considered to 
grant unto your orator the State's writ of subpcena, issu-
ing out of and under the seal of thi s H onora ble Court , 20 
to be dir ected to the said Mathias F. Crane, commanding 
him on a certain clay and und er th e penalty whic h may 
fall thereon, in mann er and for m required by law , to 
be and appear befor e your Ho nor , in this honorable 
court, then and there to answer all and singular the said 
premises, and to stand to , abide by and perform such 
order or decree as to your Honor shall seem meet and 
as shall be agreeable to equity and good conscience. 

HARVEY F. CARR, 30 
Solicitor for and of Counsel with 

Complainant. 
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IN CHA NCERY OF NEW JERSEY. 

Between 
Tr-IE TOW N SHIP OF 

FRA N KLIN, I N TI-IE 

COU N TY OF GLOUCES-

TER, I 
Complainant, )' 

AND 
1\IIATHIAS F. CRANE, 

Defendant. 

O N BILL, &c. 
DEM U RRER. 

The demurrer of Mathias F. Crane, defendant, to the 
bill of complaint of the Township of Franklin, in the 

20 County of Gloucester, complainant . 
The defendant by protestation, not confessing all or 

any of the matters and things in the complainant's bill 
of complaint, to be true in such manner and form as the 
same are therein set forth and alleged, cloth demur 
thereto and for cause of demurrer shows: 

r. That the complainant hath not in and by its said 
bill made or stated such a case as entitl es it in a Court 
of Equity to any discovery from this def enclant , or any 

30 relief against him as to the matters contained in the bill 
or any of such matters. 

2 . Th e facts stated in said bill do not bring the cause 
under any head of equity jurisdiction . 

3. That the complainant has an adequate remedy at 
law. 
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4. That the complainant has been guilty of such 
!aches that it has clisentitled itself to relief in a Court of 
Equity. 

5. That the complainant has no standing in thi s 
court to demand a discovery of the warrants and vouch-
ers, upon which defendant paid out the fund s of the 
township on the order of the agents of sa id complain-
ant. 

Wherefore, and for divers other good causes of de-
murrer appearing in the said bill, this defendant cloth de- IO 
mur thereto, and humbly prays the judgment of this 
Honorable Court vvhether he should be compelled to 
make any further or other answer to the said bill, and 
prays to be hence dismissed with his costs and charges 
in this behalf most wroi1gfully sustained. 

STATE OF NEW JERSEY, 
GLOUCESTER COUNTY, 

A. H. SWACKHAMER. 

ss.: 

MATHIAS F. CRANE, of full age, being duly sworn 
according to law, saith, that the foregoing demurrer is 
not interposed for delay, but in good faith for the causes 
therein set forth. 

MA TRIAS F. CRANE. 

20 

Sworn and subscribed before me this 21st day of Sep- 30 
tember, A. D. r9r r. 

ALEXANDER L. ROGERS, 
M. C. C. of N. J. 
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IN CHANCE R Y OF NEW J E RSEY. 

33-753 
Between 

TI -IE TOWNSHIP OF 
FRANKLIN, I N THE 
COUNTY OF GLOUCES-
TER, 

Complainant , 
AND 

MATHIAS F. (RANE, 
Defendant. 

I,, DEMURRER TO BILL 
FOR ACCOUNTING. 

) CO NC LU SIONS . 

I 

HARVEY F. CARR, for Com pla inant. 
A . H. Sw ACKHAMER, for Defendant. 

LEAMING, V. C. 
I am convinced that the demurrer cannot be sustained. 
It may be conc ed ed that the bill cannot be entertained 

as a bill for an accounting upon the sole ground that it 
seeks a disco very. Daab vs. N. Y. Cent. Ry., 70 N. J. 
Eq. (4 Robbins) 489. But it is we ll settled that wher e 
inde pendent gro und s of equitable juri sdiction exist an 

30 accounting may be ordered. 
In this case the defendant was an officer of the com-

plainant municipality entrusted with duties of a fiduciary 
nature; the relation between such an officer and the 
muni cipality which he serves is essentially the relation 
of trustee and cestui que trust , an d this relation affords 
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grounds for equity jurisdiction. Bills for an accounting 
against officers of private corporations are frequently ex-
hibited and uniformly sustained upon the theory stated. 
Few cases of similar bills against public officers are 
found; but I am unable to distinguish between the two 
classes of cases . In the case of The Borough of Ruther-
ford vs . Alyea, 9 Dick. 41 r, the demurrer was sustained, 
but no suggestion was made of want of j.uriscliction of 
this Court to require an accounting from an officer of 
a municipal corporation. In that case the objection was 
that the bill disclosed on it:o face a statement or account 
containing all the items involved as well as the balance 
clue the borough. I think the true relation between pub-
lic officials and the municipality they serve is properly 
stated in the language of Justice \i\Tinslow in Frederick 
vs. Douglass County (Wis .), 7 r N . W. Rep. 798, 80 r, 
as follows : "The public officials are not dealing with 
their own. They are trustees for the taxpayers, and, in 
dealing with public fund$, they are dealing with trust 
funds." 

The suggestion was made at the hearing that the an-
nual audits of the Township Committee, required by 
statute, should be operative as a bar to the relief here 
sought. But the principles defined in Demarest vs. In-
habitants of New Barbacloes, 40 N. J. Law (rr Vroom), 
604, 607, are adverse to this view. The annual audits 

l O 

20 

are there defined as non-judicial. These annual settle-
ments, if unaffected by illegality or fraud, may be found 30 
operative to protect the officers whose accounts have been 
settled in good faith from liability arising from an inabil-
ity to reproduce accounts and vouchers which have been 
thus passed upon and found correct; but the annual au-
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<lits cannot serve to destroy the right of the township to 
call for an accounting where, as here, it is averr ed in the 
bill as a fact that many payments and disbursements 
made by the officer from money in his hands belonging 
to the township were made by him without lawful war-
rant or authority and to divers persons unknovvn . to the 
township who were not lawfully entitled to the money. 
Shou ld these averments of the bill be found to be without 

10 foundation at final hearing, I am unable to presently dis-
cern any theory upon which the bill can be supported if 
the annual settlements contemplated by our statute have 
been regularly made . 

20 
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The statute of limitations is not, in my judgment, a 
bar to the bill. Aside from the existence of a trust rela-
tionship against which it may be said to be doubtful 
whether the statute will run, it will be obser ved that it 
is less than six years since the official relation between 
defendant, as collector, and the township terminated . 
The continuing active trust prior to that time would 
clearly prevent the operation of the statute. 

I think costs should abide the event at final hearing. 
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IN CH AN CERY OF NEW JERSEY. 

Between 
THE TOWNSHIP OF 

FRANKLIN, IN THE 
COUNTY OF GLOUCES-
TER, 

Complainant, 
AND 

MATHIAS F. CRANE, 
Defendant. 

ON BILL, &c. 

ON DEMURRER 
BILL. 

TO 

ORDER OVERRULING 
DEMURRER. 

This matter corning on to be heard in the presence of 
Harvey F . Carr, of counsel with and solicitor for the 
complainant, and A . H. Swackharner, of counsel with 
and solicitor for the defendant, and the Court having 
heard and considered the arguments of counsel of the 
respecti ve parties on the demurrer filed in the above 
stated cause, and it appearing to the Court that said de-
murrer ought to be overruled : 

IT IS, thereupon, on this nineteenth day of February, 
nineteen hundred and twelve, on motion of Harvey F. 
Carr, of counsel ·with and solicitor for the complain-
ant, ORDERED that the demurrer to the bill of complaint 
heretofore filed by the defendant in the above stated 
cause be and the same is hereby overruled, and that the 
said defendant have twenty days from the date of service 
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of a copy hereof to answer the complainant's bill, and 
that in default thereof, said bill be taken a,; confessed 
against the said defendant . 

Costs to abide the result of the suit. 

Respectfully advised. 

MARLON PITNEY, 
C. 

E. B. LEAMING, 

V.C. 

IN CHANCERY OF NEW JERSEY. 

ZO Between 
THE TOWNSHIP OF 

FRANKLIN, IN THE 

COUNTY OF GLOUCES-

TER, 

Complainant, 
AND 

MATHIAS F. CRANE, 

Defendant . 
30 

ON BILL, &c. 

NOTICE OF APPEAL. 

The defendant hereby appeals from the order made in 
this court, in the above stated cause, wherein the de-
murrer to the bill of complaint filed by the defendant is 
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overruled, to the Court of Errors and Appeals in the last 
resort in all causes . 

Dated March 7, I9I2. 

A. H. SWACKHAMER, 
Solicitor for and of Counsel with 

Defendant. 
I conceive there is good cause for appeal in the above 

stated cause. 
A. H. SWACKHAMER, 
Of Counsel with Defendant. 

NEW JERSEY COURT OF ERRORS AND AP-
PEALS , IN THE LAST RESORT IN ALL 

CAUSES. 

Between 
THE TOWNSHIP OF 

FRANKLIN, IN THE 

COUNTY OF GLOUCES-
TER, 

(Complainant) 
Appellee, 

AND 

MATHIAS F. CRANE, 

(Defendant) 
Appellant. 

ON BILL, &c. 

PET I TION OF APPEAL. 

The peti tion of Mathias F . Crane, the appellant in the 
above stated cause, respectfully shows that your peti-

20 

30 
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tioner finds himself aggrieved by an order made in the 
Court of Chancery, by his Honor, Mahlon Pitney, Chan-
cellor of New Jersey, bearing date the nineteenth day 
of February, nineteen hundred and twelve, wherein the 
said the Township of Franklin, in the County of Glou-
cester , was complainant and the said Mathias F. Crane 
was defendant, in this respect, to wit: that the said or-
der adjudges that the demurrer to the bill of complaint 
filed by the defendant be overruled. And your peti-
tioner humbly appeals from the said order upon the 
ground that the same is erroneous, for that the said 
order should have sustained the demurrer of your peti-
tioner. 

Your petitioner therefore prays that the said order of 
the said Chancellor may be reversed, set aside and for 
nothing holden, and that your petitioner may have such 
relief in the premises as to this Honorable Court shall 
seem meet. 

A.H. SWACKHAMER, 
Solicitor for and of Counsel with 

Appellant. 



NEW JERSEY 
COURT OF ERRORS AND APPEALS. 

THE TOWNSHIP OF FRANK-
LIN, IN THE COUNTY OF I 
GLOUCESTER, 

(Complainant) 
Respondent, ) 

VS . 

MATHIAS F. CRANE, 
(Defendant) 

Appeliant. 

ON BILL, &c. 

ANSWER TO PETI- 10 
TION OF APPEAL. 

The answer of the above named respondent to the pe-
tition of appeal of the above named appellant : 

This respondent, not acknowledging all or any of the 
matters which in the said petition of appeal are con- 20 
tainecl to be true, for answer thereto, nevertheless, says 
and admits that an order vvas, on the nineteenth clay of 
February, last past, made and entered in the Court of 
Chancery in the cause for that purpose mentioned in the 
said petition, as is therein stated; but as to the substance 
and form thereof, this respondent prays to refer thereto 
when the same shall be produced; and this respondent 
is advised and believes that the said order is agreeable 
to equity; and it prays that the same may be affirmed, 30 
with costs to be adjudged to this respondent. 

HARVEY F. CARR, 
Solicitor for and of Counsel 

with Respondent. 
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STIPULATION. 

Whereas, the pleadings in the four suits brought by 
appellee against Mathias F. Crane, Thomas S. Downs, 
Samuel Lowder and Charles Trammell, are essentially 
the same, ,vere argued together in the Court of Chan-
cery and dealt with by the Vice-Chancellor in his con-
clusions as one case; it is hereby agreed that the fore-
going State of the Case shall be used for each of the 

IO above causes, and that they shall be argued together. 

20 

30 

Dated June 5, 1912. 

HARVEY F. CARR, 
Solicitor for Appellee. 

A. H. SWACKHAMER, 
Solicitor for Appellant. 
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New Jersey Court of Errors and Appeals 
Between 

TOWNSHIP OF FRANKLIN, 

IN THE COUNTY OF 

GLOUCESTER , 

(Complainant) Respondent, 
AND 

MATHIAS F. CRANE, 

(Defendant) Appellant. 

SAME, 

(Complainant) Respondent, 
AND 

THOMAS s. DOWNS, 

(Defendant) Appellant. 

SAME , -

( Complainant) Respondent, 
AND 

CHARLES TRIMNEL, 

(Defendant) Appellant. 

SAME, 

(Complainant) Respondent , 
AND 

SAMUEL LOUDER, 

(Def endant) Appellant. 

SAME, 

(Complainant) Respondent, 
AND 

\tVILSON T. JONES, 

(Defendant ) Appellant . 

ON BILL, &c. 

ON DEMURRER . 

BRIEF FOR 

PLAINANTS), 

PELLANT. 

(CoM-
AP-
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The defendants are all former officials of the cO'nr-
, plainant, a a1tmicipal coq 1o·ration of this State. The 
defendant , Mathias F. Crane, formerly held the positioni 
of collector of taxes. The defendants, Thomas S .. 
Downs, Chad es Trimnell and Samuel Louder, were for--
merly the township treasurerS-, and the defendant, vVil-
son T. Jones, for a long tin,e past has · been ancll 
at the time of the filing of the hill was township, 
clerk. While the bills· vary in the details of their 
respective: ave:rments and charges, they are sufficiently 
alike in substance to be grouped togethe~- fm the pur-
pose of the argum ent of the demurrers which have beern 
filed by the: respective defendants. The bills charge: 
that the defendants, a$ officers of Franklin Township, ,, . 
received, by virtue of their respective offices, from time : 
to time, variotis sums of money belonging to the tovvn-
shi p, which tJiey disbursed without proper wa.rrant or 
authority, and that all of the defendants have been re-
quested by the presen t township committee to exhibit 
the vouchers and warrants, upon the authority of which 
they disbursed the township funds in their custody, but 
that the defendants have neglected and refused to com-
ply with this request, and the bill µrays. that the various 
defendants may show upon what warrant and by vvhat 
authority the township funds in their custody were dis-
bursed, and that they may · be decreed to accO'unt for the 
township funds which came into their hands and to pay 
over to the township such portions of such funds as 
they cannot account for, or whid1 they cannot show 
were disbursed under lawful warrant and authority. 

AlI of the defendants have demurred to the bills ex-
hibited respectively against them, and for the purposes; 
of the demurrer, the allegations of fact contained in the: 
bills must be taken to be trne. 
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All the defendants insist by their demurrers that the 
comp lainant has no standing in this court to compel 
the discovery and accounting, or to obtain the relief 
prayed for, and that the cases made by the bills do not 
present a proper subject for equity jurisdiction, and 
that the complainants have an adequate remedy at law. 

It is the established rule, recog·nized by a long line of 
decisions in this and other states, and by all the text 
book writers, that courts of equity will assume jurisdic-
tion of suits for an accounting where a fiduciary rela-
tion exists between the parties, and a duty rests upon 
the defendant to render an account to the complainant, 
although the account is neither mutua l or complicated . 

6 Pomeroy, p. 1517, Sec . 930, et seq. 
6 Pomeroy, p. 1523, Sec. 934, et seq. 
1 Cyc. p. 416. 
1 Cyc. p. 421. 
1 Cyc . p. 425. 
l Cyc. p. 427 . 
Seymour vs . Long Dock Co., 20 N. J. E. 396. 
Ely vs. Crane, 37 N. J. E. 157, and ( on Appeal) 

564. 
Jewett vs. Bowman, 29 N . J. E. p. I 76 . 
\i\Tooley vs. Osborne, 39 N. J. E. p. 54. 
Bellingham vs. Palmer, 54 N. J. E. p. 136. 
Daab vs. N. Y. C. etc . R. R. Co., 70 N. J. E. 

489. 
Casperson vs. Casperson, 65 N. J. L. p. 402 . 
Lilliendahl vs . Stegmair, 45 N. J. E. p. 648. 
Cranford vs. Watters, 61 N. J.E. p. 284. 
Kimberley vs . Dick, L. R. 13, Eq. r. 
Taff Vale Rwy. Co . vs. Nixon, 1 H. L. p. 1 I I. 

\Vhere the complainant has an interest in the use of 
funds or property in the hands of the defendant, or an 



4 

interest in the fund itself, ar the defendant has the fumR 
for the nse or T~enefit of the complainant, a mere re-
fusal on the cleferidant's pa:rt to account will entitle the 
complainant to the aid of ct court of equity in com-
pelling an accounting. Thus where the complainant, 
under his agreement with the defendant, his emp loyer , 
was to receive a percentage of the profits in addition to 
a stated salary; arid the defei1dartt refused an account-
ing for the profits; Beasley, C. J., delivering the opin iorn 
of the Court of Errol's, said: "It follows therefore, that 
the account thu s owing be i11g refused, the respondent's; 
right to the assistance 0£ a coutt of equity is, in that 
respect, indisputable. Ind eed, so clear 'Was the exis-
tence of such a right that the resp ondent was entitlec~ 
to an account and a reference to a master on the mer e 
face of the biII and answer. " 

AI pa ugh vs. Wood, 45 N. J. E. p. r 53. 
DilfienclaI11 vs. Stegmair, 45 N. J. E. p. 648. 
Scnclcler vs . Budd, 52 N . J. E. p. 320. 

It -is not necessai.-y to a!Ieg:e that th e defendant from 
whom an accounting is sought has acted fraudulently or 
dishonestly; or to aver that there is an unexpended bal-
ance in the defendant's hands, belong ing to the com-
plainant . \l\There the defendant has held funds for the 
use and benefit of the complainant, there is a clear right 
to an accounting merely upon aven-ing such facts .. 
The c011npiainant aiways has- the right to knavv ,vhat 
use has been ni.acle of such funds by the defendant. · 

Thomas YS. Hartshorne, 45 N . J. E. 21 5. 

In the case of the Borough of RutF1erforcI vs. A lyea:~ 
54 N. J. E. p. 41 r, t he defendant was collector of taxe s 
in the borough and a suit was brought against h.irn, hy 
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the borough for an accounting. The borough alleged 
that as col lector of ta xes, he mved to the borough 
a balance of seventeen hundr ed and eighteen dollars 
and thirty cents, but the item s on both sides of the ac-
count producing· that balance were preci se ly set forth 
in the bill , so th at no discov ery was · required and no de-
cr ee wh atever was pra yed for with respect to the bal-
ance . The .. court held that an ordinary action for 
mon ey had and rece ived would seem to afford the com-
plainant an amp le remedy and the bill was dismissed 
part ly upon thi s ground and partly upon other grounds 
rai sed by the den1t1rrer, but no suggestion was made of 
want of juri sdicti on of a court of equity to entertain a 
bill for an acco unting from an officer of a municipal 
:orporation. 

In th e present cases , howe ve r , the bills do not show a 
spec ific balance clue from each defendant but cha rge 
each defendant, as a publ ic officer, with the receipt of 
township fund s and a refusa l to account to the township 
for suc h fund s, and pray a d iscove ry as to how and upon 
what wa rr ant, such funds ,vere disbur sed by the sev eral 
defendants, and an account ing for such funds , and a 
decree directing the seve ral defendants to pay ove r to 
th e compla inant such po rti ons of said funds as they 
cannot lega lly acco unt for. 

Eow can it be maintained th at th e complainant in tlie 
prese nt cases is not en titled to the aid of the court in 
compell ing-an acco untin g? A group of th e inhabitants 
of this State , con sti tu ting a local community, formed 
by the Legislature of th is State int o a local municipal 
corporation , come s into thi s Court as citizens , as tax-
payers, spea kin g as a corporate entity merely beca use 
th ey cannot legally speak in any other way, and ask 
th at their public se rvant s and office rs disclo se how the y 
have handled the public fund s of that community. 



Upon what principle 0£ law can it be main tain ed th at 
the peop le ha ve not the. rig ht to know what use and 
dispositi on hav e been made of their funds by th e public 
officer charged under the law with the. duty of recei v--
ing and disbursing such fund~? If a cou rt of equit y 
will, as it has Fepea t eclly clone , co mpel an acco unting at 
t he suit of a pr ivate party having an interest in th e: 
profit s of a private bu sines s or ,, ho ha s fund s to hi s. 
use in the hands of the defendant, certainl y it will not 
r efuse an acc oun t ing when the. memb er s of a public: 
community seek one from their public office rs with re-
spect to the hamlling by th ose of.fi.cers. of the pub:ic: 
fun ds. It is submit ted, therefore, that the. fiduci ary re -
lation ex ist ing betwee n t he parties to these suits, is. 
suffic ien t, sta nding by it self, to brin g these. suit s. within _ 
the jur isdiction of a rnurt of e.quit y. 

The ob ject ion of ]ac he s raised by the defendants is, 
nnt enable . It was not presse.cl at the a rgument. Th e 
stat ut e of limitatio ns does not run aga inst an ex-
pre ss trust; and t hat stat ut e cannot be pleaded aga inst 
the State or p ublic . See Jones vs. 1:..Iaines, 80 J\t l. 942 ;, 
Hedges vs. No rri s, 32 N . J. Eq., 192. 

Upo n the arg um ent, the co urt raised the ques tion: 
that sinc e t he stat ute provided for an aud it of the ac-
cou nt s of the towns hip offic ial s. th e defendant s are en-
tJtlecl to the benefit of a pr esu mption that such aud iu . 
had in fact bee n made . At best, such presumption is 
a rebutt able orre, which could be ove rcome by proof 
that the fact was ot herwise . I t is, of cour se , the rul e: 
that a demurrer must add ress it sel f to the case made. 
by the bi1l, ancl that new matter, which th e complaina nt 
must overcome by proof , cannot be presente d by a de-
murr er, since th ereby an issue of fact wo ukl result . If,. 
a:; a mai.!:er of fact, the acc ount s of these de.fen.dant s 
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had been audi ted , and such audits operated ipso facto 
t o preclude all further or su bseq uent inquiry into the 
accotmts audited, then it is conceded that these defend-
ant s cou!d prop er ly set up t he fact of suc h audit s, by 
way of plea or answer; but it is difficult t o see how such 
facts, const ituting matter of defense, and which the 
con~plai"nant is entit led to answer in its replicati on, can 
be ra ised on th ese de murrer s. Atte ntion is called to 
the fact that the qu estion ra ised by the court is entirely 
outside the reaso ns assigned by the defendants as their 
grou nds of demurrer. 

Passi ng by the rule s of pleading above referr ed to, 
let us, however, examine th e qu estion that since the act 
1::rovicles for an audit of their accounts th ese demurrants 
are ent itl ed to t he benefit of th e presumption th at such 
audit was in fact made . By the Ac t of 1899, P. L. p. 372, 
th e Township Co mmitt ee (Sec tion 1 r) ; the Township 
Trea surer (Sect ion 15); and th e Collector of Taxes 
(S ecti on 17) must publish annual stat ement s of a ll 
moneys by th em respectively r ece ived and disbursed ; 
and Section 34 prov ides fo r the annual examination and 
in spection of the accounts and vouchers of all township 
officers . by the Township Com mitt ee. 

It is und oubt edly the rul e that the law pr esumes that 
a pub iic body or office r has clone it s or his dut y; but 
this pres umpti on, like the presumption of innocence in 
crim ina l cases, is not in any way conclusive. So where a 
statute prov ides for auditing t he accounts of public 
office rs, th e pres umpti on is rea so 1"able that such audit 
has been made. But the pres ump tion mu st st op at that 
point. \Ve can not go on. and, ac tin g on the presump-
t: on that an audit was mad e, pr esum e that it was prop-
er '.y o r corr ect ly made, or that th e acco unt s au dit ed 
\\"ere found cor rect in all par ticular s. Surely these de-
fendants cannot be heard to say to the public th ey rep -



8 

reserrte'd: The law presumes that our books have bee tJJ 
audited, and therefore, what we did ·with your money 
is none of your concerr:c. 

But giving these clefemfa1:1ts the full benefit of the 
presumption that their books have been audited, it can- -
not then be presumed that the accounts audited were: 
found correct an.cl properly kept . No rule is better es-
tablished than the rule which holds that presmnptio111 
.cannot be based on preswnption . 

22 A. & E. Enc. of Lavv, 12'3 6. 

United States vs. Ross, 92 U. S. 281. 

Manning vs . Ins. Ca., IOO U. S. 693 . 
People vs. Hessing , z8 Ill. 410 . 

Upon proof of the fact that an audit had been made 
by the .Township Committee, the presumption of regu-
lari ty of the committee's action vvould appfy. Th e 
presumption can 011ly app ly to a fact already proved . 

To presume that the accounts uf these. defendants , 
hav e been audited merely beca use the stat ut e provides ; 
for such audit may be reasonab.Je., hut to go further, 
pilin g con jecture on conjecture ancl presumption on . 
presumption, and to presume that therefore. the ac-
counts of the se defendants are , beyond question, in ab-
so:u tely proper shap e, and that all th eir ufficial act s. 
were regul a r and 111 strict accordance wi th the faw, is to, 
clo vio'.ence to the we1I established rule s ancl principles , 
of evidence, bearing on this point . 

In the case of Diel vs . Missouri Pacific Railway Com-
pany, 37 Mo . A pp. 454, the Court in uph olding the rul e: 

that a presumption cannot be based on a pre.surn.ption ,, 
said: 

"To hold that the fact pr esumed becomes an: 
establis hed fact for the purpose of serving as a 
base for a further pre sumption wou 1cl be to spin 
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out the chain of presumptions into regions of 
the barest conjecture." 

In the · ca·se of the United States vs: Ross, 92 U. S. 
281, the Supreme Court of the United States, in revers-
ing the judgment of . the court of claims and criticising 
the mode of reasoning pursued by the . lower. court in 
reaching its conclusion, said: 

"Because property was captured by a military 
officer and sent forward by him, . and, because 

. there is an unclaimed fund . in. the 'treasury de-
rived from the same kind of property as that cap-
tured, and because officers are . presumed to have 
clone their duty, it is not the law that a court.can 
conclude that the property was delivered by a 
military officer to a treasury agent, that it was 
sold by him and that the proceeds were covered 
imto the treasury. The presumption that public 
officers have clone their duty, like the presump-
tion of. innocence, is undoubtedly a legal pre-
sumption, but it does not supp ly proof of a sub-
stantive fact. Now here is a presumption helc.l 
to be a substitute for proof of an independent 
and material fact." 

And criticising the decision of the court below, the 
Su1:rcrne Court of the United States said further : 

"These seem to us to be nothing more than 
conjectures. They are not legitimate inferences 
even to establish a fact; much less are they pre-
sumptions of law. They are inferences from 
inferences; presumptions resting on the basis of 
another · presumption. Such a mode of arriving 
at a conclusion of fact is generall-y, if not univer-
sa'ly inadmissible. No inference of fact or of 
law is reliable drawn from premises which are 
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uncertain. \;\Thereyer circumsi!antiaI evidence 
i.s rel ied upon to: prm ,'e a: fact, the circumstance s; 
must themselve s be: proved and not them.selve s.. 
presumed." . 

On the other hand , if it be proper to · presume that 
every pub-lie b-ody has clone its dtrty prescrib e.cl by law, . 
and since the statute provides for an anm.ual audit by, 
the TO\,vnship Committee, it mnstj;hen be pres.urned that 
such annual audit has been made by such committee _ 
But since no presumption can sta.ITcl when· overcome by 
a fact which absolutely negatives the presurn.ption, it 
follows that the presumption that an audit was; macle: 
rs overcome merely by the frling of the bills in thes e· 
suits, for the vi-olent pre surnpti ()n ca.nnot be inclulgecl 
that the present TO\vnship Committee would have au-
t horized these suits, in the name af and on behalf of the : 
inhabitants of the tow nship, if the. ac counts of these de-
fendants had been audited and fouml correct. There-
fore. it must be presumed, from the mere filing of thes e 
bills, that rro ancli't was made, or that. if rn:acle, the ac-
counts were found incorr ect, a:ncl this presumption is. 
equally as st rong - as the presumpti on tha t an audit was 
mad e. The rule is that where presumptions are. of 
equal weig ht , t he y peutralize each other. 

22· A. & E. Ency. of Law, 1237. 

The annuaI audits required by the Tm -vnship Ac t are: 
declared in Demare st 'Us. New Barbadoes, 40 N . 1. L. 
604, to be non-juclicral rrr character, c!!ncl hence no t a bar · 
to fur ther inquiry. 

And as a matt er of fact, it was th e refusal of thes e 
defendants to produc e, uporr request , the warrants and . 
vouchers on which they had di sbursed mon eys as ex-
pressly charged in the bill s that precipitated the se: 
suit s. T he au ditin g of all tow nsh ip accounts, neglect-
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eel by all their predecessors in office, was precisely what 
the present Township Committee was endeavoring to ac-
complish; and for which purpose they had employed ex-
pert accountants, whose labors were blocked by the re-
fusal of these defendants to submit the vouchers ancl 
·warrants on the authority of which they had disbursed 
the township funds, for inspection and examination. 

WITH PARTICULAR REFERENCE TO THE 
CASE OF THE TOWNSHIP AGAINST WIL-

SON T. JONES. 

The bill in the Jones case differs from that filed 
against the other defendants, in that Jones was town-
ship clerk while the others were either the tax collec-
tor or treasurers of the township. No difference _in 
principle, however, is apparent, and the opinion of the 
court below was based almost entirely upon that filed 
in the case against Mathias F. Crane. It has been sug-
gested, hovvever, by counsel for the appellant that he 
proposes discussing the question of the effect of the al-
legations in the Jones bill that the Township Commit-
tee had no power or authority to fix the compensation 
of the clerk by resolution. A salary of two . hundred 
dol lars a year was paid for the years nineteen hundred 
and two to nineteen hundred and nine, both inclusive, 
whi :c the account runs from the year eighteen hundred 
ancl ninety-Jhree. 

It is immediately apparent that even though the 
complainant's position with regard to the necessity for 
the passage of an ordinance to fix the salary of the 
c;erk is untenable, that it would not be a bar to com-
plete relief. The demurrer is addressed to the whole 
bill, and even if it were shown that the complainant 
was not entitled to the entire relief prayed for, the de-
murrer could not be sustained if the complainant were 
entitled to any relief. 
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POWERS OF THE TG\iVNSHIP COJVIMITTEE. 

"The Township Committee shall have power to, 
make, amerrd OT repeal md1nances fat- the following: 
purposes ;:: 

To fix the annual saiary or compensation to, 
be ' paid to each person elected or appointed to • 
any 1!ovv1Tship office, except members of the 
Town ship Committee, arrcI the time and manne,-
of pa :rment of the salary OT compensation when 
so fixed by oFclirrance, arrcl shall be in Tieu of the 
fees; ol'· compensation othen ,vi"se prnviclecl by law,. 
and said fees· or compensation shall be. thereafte1-
co1Tectecl and pai ·cl into the treasur y of the tovvn-
shi p for it s use.' ~ 

P. L_ 189~ p. 385, Sec. 3z 
In E ckerson vs. City af Engl e7.. ·ood, 8'r A ri. Rep. p .. 

1070 , it was held that where. an engineer was appointe e[ 
by the city fJy resolution, the chart er requiring· the ap-
pointment to f)Je made by ordinance, that such appoint-
n1ent ,,vas voi·d arr.cl that the engineer wa s at m,ere in~ 
trude.r. 

·'A municipal charter conferring - on the coun -
cil power 't o rnake, establi sh , p1.rblish, modify ,, 
amend or repeal ordinance s, n1les , regulation s: 
and T)y -law s' fo,- certain specified purposes give s 
no power to council to act in that reg ard by res-
o lution , but only by ordinance: .' '' -

L evy vs·. City of Elizabeth , So Atl. Rep. 498 '. 

The attempt to fix the salar y of the. c:lerk b.y resolu-
tion is therefore ineffective . 

R espectfully submitt ed, 
HARVEY F. CARR , 

Solici tor for and of Coun sel wi rh Frankli.rn 
T own ship in the Count y o f Glo.ucestei.-
( Complainant ), R es1)ond e.nL 
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The Township Committee of the Township of Franklin, 
in the County of Gloucester has brought suits against five 
ex-officials of said township; Downs, Trimnell and Lowder, 
each held the office of Township Treasurer for a term of 
years covered by the several bills of complaint, and Mathias 
F. Crane held the office of Township Collector from 1893 
to 1906, while Wil son T. Jone s held· the office of Township 
Clerk from 1893 to 1910, inclusive. 

10 It is agreed that these five cases shall be argued on one 
brief, but inasmuch as the case again st Jones presents some 
features not common to the other cases, it is proposed to 
deal with the issues presented in that case separately, so far 
as they are different from the issues in the other suits . 

The decision of the Vice-Chancellor sustains the bill in 
each case solely upon the theory that the defendant town-
ship officials are intrusted with duties of a fiduciary nature 
and that the relation of such officials to the municipality is 
in the nature of trustee and cestui qite trust; but assuming 
this to be so, it does not follow that because that relation 
ex ists the trustee can be haled into Cou{·t on a bill that 
presents no ground s of equitable relief. The doctrine that 

20 equity will compel an accounting by the trustee to his cestui 
que trust is based upon some right withheld or wrong com-
mitted and an examination of the bill will show that there 
is no charge that the defendant s, as township officials, have 
violated the ir trust in any way; there is no charge of fraud 
or intentional wrong doing, nor does it appear that the 
township has lost a penny; the only charge made is that 
many of the paym ents made by the collector were made 
without lawful warrant, because complainant cannot find 
vouchers for such payments which aggregate more than one 
hundred and fifty thousand dollars and cover a period of 

30 thirteen year s. There is a vague stat ement in the bill that 
unauthorized payments were made to persons unknown to 
the complainant, but such statements in a pleading will not 
aid complainant. · 

Williams vs. Hilliard I I Stew. 382-387. 
The soul object of the bill is to obtain the aid of the 

Court to make out a case against clefendant without pointing 
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to a single act of the defendant which could in any way 
render him liable to the township. 

The statement of the bill must be certain and show that 
the complainant is entitled to relief before the Court will 
order a discovery . In other words, the Court will not 
compel discovery except as incidental relief, 01' in aid of 
an action of law, in which case it must appear from the 
bill that an action at law is about to be commenced. 

Willianis vs. M cK.a31, 13 Steiu., 189-204. 
Dillon Municipal Corporation, Sec. 237. 
United States R. R. Co. vs. H oppoch, 1 Stew. 265. 

In the case of Courtier vs. Crescent Sewing Machin e 
Company, - 15 Dick. 413, Justice Collins in the Court of 
Errors, on page 417, says: 

"In the bill before us, the complainant does not seek 
injunction. He prays with incidental discovery for an 
account and damages for loss of profits. For such relief 
there is no precedent and no equitable support. The bill, 
of course, cannot be maintained for discovery alone, no 
case for relief having been made ." 

Crawford vs. Walters, 16 Dicli., 284. 
Daab vs. N. Y. Central R. R. Co., 4 Rob. 389. 

The only distinguishing feature between the last named 
case and the one under consideration, as pointed out by the 
Vice-Chancellor, is that the trust relationship is here present, 
while in the other case no such relation existed. He cites 
the case of Borough of Rutherford vs . Alyea, 9 Dicli., 4r r, 
as sanctioning a bill in equity to compel an accounting by a 
collector with a municipality, but an examination of the case 
will show that the bill in that case alleged that the collector 
at the time of his death owed the Borough a large sum of 
money, and the action was brought in the Court of Chancer y 
to recover this sum as well as to set aside a deed as fraudu-
lent; but the demurrer was sustained in that case, and the 
fact that the point was not made, that the Court had not 
jurisdiction to require an accounting by the collector to the 
corporation is not significant, as the demurrant had sufficient 
grounds without it; furthermore, as above pointed out, the 
bill in that case specifically charged that there was money 

20 

30 
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clue the Borough from the collector, whereas, in this case , 
there is no such allegation; the most that the bill implies is 
that if a discovery were ordered it might be sl-iown that 
something is clue to the complainant. 

It is further maintained that a township collector or 
treasurer is not a trustee for the municipality in any sense. 
He is paid a certain compensation' for his services, and 
although the township moneys are paid to him it is only 
disbursed on the order of the Township Comniittee, so that 
no trust arises. He performs no discretionary acts with 
relation to the public fund, but is a mere instrument 
through which the Township disburses the public funds by 
specific orders signed by he committee. Township Act, 
1899, page 377, Sec. 15. 

If these township officers can be held to be trustees for 
the Township and accountable for their official acts, ten 
years after their terms of office have expired no man could 
be found to serve the public in such capacity. 

The following additional reasons are presented for sus-
taining the demurer in the Jones case . 

Here it cannot be pretended that any fiduciary relation 
existed between the official and the Township. Defendant 
was Clerk of the Township and his compensation was fixed 
by law; during part of this time he was paid a per diem 
compensation, and later, by a stated salary of two hundred 
dollars per year, and he did not handle a dollar of the public 
money, nor had he authority to transact any business for 
the Township other than that prescribed by statute. Laws, 
1889, page 376, Sec . 14. This section requires the Clerk to 
publish the annual report of the Township Committee, 
which must contain every item of expense, whether it be 
the salary of the officials of the Township or other expendi-
tures, and the complainant could readily ascertain by referr-
ing to these reports what the annual payments mentioned in 
the bill of complaint were for and whether they were lawful 
payments. These payments to the Clerk cover a period of 
twenty years and are a part of the records of the Township 
ii1 the possession of the complainant. 

The learned Vice-Chancellor says that these annual audits 
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are non-judicial and therefore not a bar to relief, c1t111g, 
Demarest vs. Inhabitants of New Barbadoes, 40 Vr. 604. 
That was a suit at law by the Township to r ecover back 
over-charges by the collector for collecting his duplicate. 
The case is authority for the proposition that where th e 
collector is paid more than his legal fees for collecting the 
ta xes, such over-char ges may be recov ered back in an action 
at law, but it is not authority for the proposition that when 
the Township has audited the accounts of the se officials and 
passed upon them as correc t , a succeeding Committ ee can 10 
invoke the aid of a Court of Equity to compel discovery 
where ther e is no charge of illegalit y, fraud or mistake, 
and it is not shown on the face of the bill that anything is 
clue the Township. 

The Vice-Chancellor, in his opinion in the Jone s case, says, 
that the memorandum opinion filed by him in the case of 
Township vs. Mathias F. Crane is applicable to the Jon es 
case and then point s out th at in thi s case there is also the 
allegat ion that the defendant has been paid for hi s servic es 
up on an unlawful basis and to an unlawful amount, referr~ 
ing to the allegation that he was paid since 1903, a salary of 20 
two hundred dollars per yea r under an unlawful r esolution 
of the Township Committ ee. 

As already pointed out the reasoning applied to the case 
of Township of Franklin vs. Mathias F . Crane does not 
apply to the case against Wilson T. Jones , becau se there 
was not andcoulcl not be any tru st relationship bet ween th e 
Township and its Clerk, a mere clerical officer who was paid 
a salar y for his servic es. As to the argument that the 
method of payment of the salary was unlawful in the 
absence of an ordinance, th e answer is that thi s affords no 
grou nds for equitable cognizance; on the contrary it ha s 
been repeatedly decided by the Courts of this State that 30 
the remed y at law is simple in such cases. If the payment 
of two hundred dollar s per yea r was illegal for want of 
an ordinance, the remed y is to set aside the resolution under 
which the salary was fixed and then proceed by action in 
Assumpsit to recover th e same, as ,vas clone in Demarest vs . 
New Barbarcloes, supra. 
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It is re spectfull y submitt ed that th e order s over-ruling 
the demurrer s in th ese cases should be set as ide and th e 
demurrer s sustain ed. 

A. H . SW ACKHAME R, 
S olicitor fo r and of Coitnsel 1,cJ-ith A ppellallts. 



I N CHAN CER Y OF NE W JERSEY. 

T o the Honorab le M ahlon Pitney, Chancellor of the 
State of N ew Jersey: 

Com plaining shovvs unto your Honor , your orator, 
Tuwnshi p of Fr anklin , in the County of Gloucester and 
State of Ne w J ersey, a municipal corporation of this 
State . 

r . That one Mathias F. Crane , from the first clay of 
January, eighteen hundred and ninety -three, or there-
abouts , to th e thirt y-first clay of December, nineteen hun-
dred and six , or thereabouts, continuously held the office 
of Collector of T ax es of th e To wnship of Franklin, in 
the County of Gloucester, and discharged the duties and 
exercised the powers of said office during and through-
out the period of time afor esaid mentioned, he having 
been duly elected to said office and re-elected thereto , 
from time to time th ereafter, during the period of time 
aforesaid. 

2 . That the following is a · statement prepared and 
taken from the books of said townsh ip, as kept by the 
proper authorities of said township, during the period of 
time aforesaid, of the sums of money which the said 
Mathias F. Crane , as Collector of Taxes as aforesaid, 
received during each and every year while he held office 
as Collector of Taxes as aforesaid: 

$8,669 .62 
8,652 .25 

10 

20 

30 
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2 

1895 l 1,100.20 
1896 ro,437.02 
1897 ro,601.53 
1898 l l,194 .54 
1899 10 ,592-47 
1900 l 1,269.33 
1901 l 1,262.02 
1902 l l ,840.91 
1903 II,641.92 
1904 II ,554.82 
1905 12,816.66 
1906 l 1,780.35 

$153,413.64 

3. That on or about the eighth clay of May, nine -
teen hundred and eleven, the Township Committee of 
the Township of Franklin, in the County of Gloucester, 

20 directed Thomas McArthur, then treasurer of said town-
ship, to direct, by registered mail to the said Mathias F . 
Crane , and pursuant to said direction there wa s sent by 
registered mail to the said Mathias F . Crane by the said 
Thomas McA'rthur , a letter of which the following is a 
copy: 

"Iona, N. J., May 8, 191 I. 

Mathias F. Crane, Esq., 

30 Dear Sir :-
In accorda"nce with a resolution passed by the Town-

ship Committee of the Township of Franklin, on May 
1, 1911, I hereby demand that you forthwith deliver to 
me as treasurer of said township, all vouchers or war-
rants for the payment of the funds of the said township 
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now in your possession or under your control, for the 
purpose of enabling the accountants who are now exam-
ining the books and accounts of the township to make 
and complete an audit of said books and accounts. 

Yours tr uly, 
Thos. McArthur, 

Treasurer of Franklin Township." 

4. That the said Mathias F. Crane has ignored said 
letter and has declined, neglected, omitted and refused 
to deliver to the said Th omas McArthur, treasurer as 
aforesaid, such vouchers or warrants for the payment of 
the funds of the said township, now in his possession or 
under his control. 

5. That the said Mathias F. Crane pretends that he 
has paid out and disbursed, from time to time , as Col-
lector of Taxes as aforesaid, the moneys so as aforesaid 
by him received, but your orator charges and avers the 
fact to be, that many of the payments an d disbursements 
by him pretended to have been made , were made by him 
without prope r or la,vful warrant or authority, and to 
divers persons unknown to your orator but who, your 
orator charge s, were not lawfully entitled thereto, and 
that such unwarranted and unauthorized payments and 
disbursements represented and were an improper and 
unlawful use and disbursement of your orator's funds. 

6. That your orator is and has been unable to ascer-
tain and determine to what persons, and for what pur-
poses, and upon what warrant and by whose authority, 
the said Mathias F. Crane, as Collector of Taxes as 
aforesaid, paid out and disbursed the moneys and funds 
of your orator, as aforesaid, from time to time, and 

20 

30 
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whether the various persons to whom such payments 
were made, were lawfully entitled thereto. 

7. That your orator, or some other person for your 
orator, has frequently and in a friendly manner applied 
to the said Mathias F. Crane and requested him to dis-
close and discover to your orator, to vvhat persons, and 
for what purposes, and upon what warrant and by 
whose authority the said Mathias F. Crane , as Collector 

10 of Taxes as aforesaid , paid out and disbursed the funds 
of your orator, from time to time, as aforesaid, and to 
disclose and discover to your orator whether the persons 
to whom such moneys were paid were lawfully entitled 
thereto, and to discover and exhibit to your orator all 
vouchers or warrants for the payment of funds of vour 
orator, now in the possession or under the control of the 
said Mathias F. Crane , and your orator well ho1)ecl that 
the said Mathias F. Crane would have complied vvith 

20 such reasonable request, as in justice and equity he ought 
to have done. 

30 

IN CONSIDERATION WHEREOF and forasmuch as your 
orator has not a complete remedy in the premises at the 
common law, and cannot compel a discovery and ac-
counting from the said Mathias F. Crane, without the 
aid of this Honorable Court where matters of this nature 
are particularly cognizable and relievable. 

To the encl, therefore, that the said clef endant, Mathias 
F. Crane, may without oath, full, true and perfect an-
swer make to all and singular the premises, as fully as 
if the same were here repeated and he thereunto par-
ticularly interrogated, and that the said Mathias F. 
Crane may set forth and discover to what persons, and 
for what purposes, and upon what warrant and by 
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·whose authority he pa id out and disbur sed th e fu nds of 
your orator, from time to time, as aforesaid , and 
whether or not the persons to whom such paym ents were 
made were law full y entitled to receive the sam e; that he 
may set for th and discover all vouchers or warrants for 
the payment of the funds of your orator, now in his 
poss ession or under hi s control , and that he may be de-
creed to account to your orator for the moneys by him 
received and disbursed as aforesa id, and that he may be 
decre ed fur ther to pay over and refund to your orator, 10 
all moneys paid out and disbur sed by him , as aforesaid, 
for the payment and disbur sement of vvhich ther e was 
no lawful or proper wa rrant or authority, and that your 
orat or may have such other or further relief in the prem-
ises as shall be agreeable to equity and as the nature and 
circumstances of the case shall require. 

May it please your Honor, the premises considered to 
grant unt o your orat or the State's writ of subpa=na, issu-
ing out of and und er th e seal of this Honorable Court, 20 
to be directed to the said Mathia s F . Crane, commanding 
him on a certain clay and und er the penalty which ma y 
fall thereon, in mann er and form required by law, to 
be and appear before your Honor, in this honorable 
court, then and there to answer all and singular the said 
premises, and to stand to, abide by and perform such 
order or decree as to your Honor shall seem meet and 
as shall be agreeable to equity and good conscience. 

HARVEY F. CA'RR, 30 
Solicitor for and of Counsel with 

Complainant. 
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IN CHANCERY OF NEW JERSEY. 

Between 
THE TOWNSHIP OF 

FRANKLIN, I N THE 

COUNTY OF GLOUCES-

TER, 
( 

Complainant, ) 
AND 

MATHIAS F. CRANE, 

Defendant. 

ON BILL, &c. 
DEMURRER . 

The demurrer of Mathias F . Crane, defendant, to the 
bill of complaint of the Township of Franklin, in the 

20 County of Gloucester, complainant. 
The defendant by protestation, not confessing all or 

any of the matters and things in the complainant's bill 
of complaint, to be true in such manner and form as the 
same are therein set forth and alleged, cloth demur 
thereto and for cause of demurrer shows: · 

I. That the complainant hath not in and by its said 
bill made or stated such a case as entitles it in a Court 
of Equity to any discovery from this defendant , or any 

30 relief against him as to the matters contained in the bill 
or any of such matters. 

2. The facts stated in said bill do not bring the cause 
under any head of equity jurisdiction . 

3. That the complainant has an adequate remedy at 
law. 
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4. That the complainant has been guilty of such 
!aches that it has clisentitled itself to relief in a Court of 
Equity. 

5. That the complainant has no standing in this 
cou rt to demand a discovery of the warrants and vouch-
ers, upon which -defendant paid out the funds of the 
township on the order of the agents of said complain-
ant. 

Wherefore, and for divers · other good causes of de-
murrer appearing in the said bill, this defendant cloth de- 10 
mur thereto, and humbly prays the judgment of this 
Honorable Court whether he should be compelled to 
make any further or other answer to the said bill, and 
prays to be hence dismissed with his costs and charges 
in this behalf most wrongfully sustained. 

STATE OF NEW JERSEY, 
GLOUCESTER COUNTY, 

A. H. SWACKHAMER. 

ss.: 

MATHIAS F. CRANE, of full age, being duly svvorn 
according to law, saith, that the foregoing demurrer is 
not interposed for delay, but in good faith for the causes 
therein set forth. 

MA TRIAS F. CRANE. 

20 

Sworn and subscribed before me this 2rst clay of Sep- 30 
tember, A. D. r9r r. 

ALEXANDER L. ROGERS, 
M. C. C. of N. J. 
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IN CHA NCER Y OF N EW JERSEY. 

33-753 
Bebveen 

T HE Tow Nsr-nP or. 

BILL 
FRANKLIN, I N THE 
COUNTY OF GLOUCES-
TER, 

I, DEMURRER TO 
FOR ACCOUNTING. 

Complainant, 
AND 

M ATHIAS F. CRANE, 
Defendant. 

) CONCLUSIONS. 

HARVEY F. CARR, for Complainant. 
A . H. SwACKHAMER, for Defendant. 

LEAMING, V. C. 
I am convinced that the demurrer cannot be sustained. 
It may be conceded that the bill cannot be entertained 

as a bill for an accounting upon the sole ground that it 
seeks a discovery. Daab vs. N. Y. Cent. Ry., 70 N. J. 
Eq. (4 Robbins) 489. But it is well settled that where 
independent grounds of equitable jurisdiction exist an 

30 accounting may be ordered . 
In this case the defendant v,1as an officer of the com -

plainant municipality entrusted with duties of a fiduciary 
nature; the relation between such an officer and the 
municipality which He serves is essentially the relation 
of trustee and cestui que tntst, and this relation affords 
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grounds for equity jurisdiction. Bills for an accounting 
against officers of private corporations are frequently ex-
hibited and uniformly sustained upon the theory stated . 
Few cases of similar bills against public officers are 
found ; but I am unable to distinguish between the two 
classes of cases. In the case of The Borough of Ruther-
ford vs. Alyea, 9 Dick. 4 1 l, the demurrer was sustained, 
but no suggestion was made 0f want of jurisdiction of 
this Court to require an accounting from an officer of 
a municipal corporation. In that case the objection was 
that the bill clisdosecl on its face a statement or acco,unt 
containing all the items involved as well as the balance 
clue the borough. I thi nk the true relation between , pub-
lic officials and the municipality they serve is properly. 
stated in the l,anguage of J ustice \ iVinslow in Frederick 
vs. Douglass Com1ty (Wis.), 71 N. W. Rep. 798, 801, 
as fo1lrows: "The pub1ic 0ffic;:ials are not cleating with 
their 0wn . They are trustees for the taxpayers ,, am:cl, in 
deafo1g wirth public funds, they are dealing with trust 
funds ." 

The suggestion was made at the hearing that the an-
nual audits of the Township Committee, required by 
statute, should be operative as a bar to the relief here 
sought. But the principles defined in Demarest vs . In-
habitants of New Barbacloes, 40 N . J. Law (11 Vroom), 
604, 607 , are adverse to this view . The annual audits 
are there defined as non-judicial. These annual settle_-
ments, if unaffected by illegality or fraud, may be found 
operative to protect the officers whose accounts have been 
settled in good faith from liability arising from an inabil-
ity to reproduce accounts and vouchers which have been 
thus passed upon and found correct; but the annual au-

10 
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30 
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<lits cannot serve to destroy the right of the township to 
call for an accounting where, as here, it is averred in the 
bill as a fact that many payments and disbursements 
made by the officer from money in his hands belonging 
to the township were made by him vvithout lawful war -
rant or authority and to divers persons unknown to . the 
township who were not lawfully entitled to the money. 
Should these averments of the bill be found to be without 
foundation at final hearing, I am unable to presently dis-
cern any theory upon which the bill can be supported if 
the annual settlements contemplated by our statute have 
been regularly made. 

The statute of limitations is not, in my judgment, a 
bar to the bill. Aside from the existence of a trust rela-
tionship against wh ich it may be said to be doubtful 
whether the statute will run, it will be observed that it 
is less than six years since the official relation between 
defendant, as collector, and the township terminated . 
The continuing active trust prior to that time wou ld 
clearly prevent the operation of the statute. 

I think costs should abide the event at final hearing. 
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IN CHA NCERY OF NE\,\! JERSEY. 

Between 
T HE Tovv NsI-IIP OF 

FRANKLIN, IN THE 
COUNTY OF GLOUCES-
TER, i 

Complainant, ) 
AND 

MATHIAS F. CRANE, 
Defendant. 

O N BILL, &c. 

ON DEMURRER TO 

BILL. 

ORDER OVERRULING 
DEMURRER. 

This matt er coming on to be heard in the presence of 
Harvey F. Carr, of counsel with and solicitor for the 
complainant, and A. H. Swackhamer, of counsel with 
and solicitor for the defendant, and the Court having 
heard and considered the arguments of counsel of the 
respective parties on the demurrer filed in the above 
stated cau se, and it appearing to the Court that said de-
murrer ought to be overruled: 

IT IS, thereupon, on this nineteenth clay of February, 
nineteen hundred and twel ve, on motion of Harvey F. 
Carr, of counsel with and solicitor for the complain-
ant, ORDERED that the demurrer to the bill of complaint 
heretofore filed by the defendant in the above stated 
cause be and the same is hereby overruled, and that the 
said defendant have twenty clays from the elate of service 

10 

20 

30 



12 

of a copy hereof to answer the complainant's bill, and 
that in default thereof ; said bill be taken as confessed 
against the said defendant . 

Costs to abide the result of the suit. 

Respectfully advised. 

MARLON PITNEY, 
C. 

E. B. LEAMING, 

V.C. 

IN CHANCERY OF NEW JERSEY. 

ZO Between 
THE TOWNSHIP OF 

FRANKLIN, IN THE 

COUNTY OF GLOUCES-

TER, 
Complainant, 

AND 

MATHIAS F. CRANE, 

Defendant. 
30 

ON BILL, &c. 

NOTICE OF APPEAL. 

The defendant hereby appeals from the order made in 
this court, in the above stated cause, wherein the de-
murrer to the bill of complaint filed by the defendant is 
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overruled, to the Court of Errors and Appeals in the last 
resort in all causes. 

Dated March 7, 1912. 

A.H . SWACKHAMER, 
Solicitor for and of Counsel with 

Defendant. 
I conceive there is good cause for appeal in the above 

stated cause. 
A. H. SWACKHAMER, 
Of Counsel with Defendant. 

NEW JERSEY COURT OF ERRORS AND AP-
PEALS, IN THE LAST RESORT IN ALL 

CAUSES. 

Between 
THE TOWNSHIP OF 

FRANKLIN, IN THE 
COUNTY OF GLOUCES-
TER, 

(Complainant) 
Appellee, ) 

AND 

MATHIAS F. CRANE, 

(Defendant) 
Appellant. 

ON BILL, &c. 

PETITION OF APPEAL. 

The petition of Mathias F. Crane, the appellant in the 
above stated cause, respectfully shows that your peti-

10 
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ti oner finds hirnsel f aggrieved by an order made in the 
Court of Chancery, by his Honor, Mahlon Pitney, Chan-
cellor of New Jersey, bearing elate the nineteenth clay 
of February, nineteen hundred and tvvelve, wherein the 
said the Township of Franklin, in the County of Glou-
cester, was complainant and the said Mathias F. Crane 
was defendant, in this respect, to wit: that the said or-
der adjudges that the demurrer to the bill of complaint 
filed by the defendant be overruled. And your peti-
tioner humbly appeals from the said order upon the 
ground that the same is erroneous, for that the said 
order should have sustained the demurrer of your peti -
tioner. 

Yo ur petitioner therefore prays that the said order of 
the said Chancellor may be reversed, set aside and for 
noth ing holden, and that your petitioner may have such 
relief in the premises as to this Honorable Court shall 
seem meet. 

A.H. SWA:CKHAMER, 
Solicitor for and of Counsel with 

Appellant . 



NEW JERSEY 
COURT OF ERRORS AND APPEALS. 

THE TOWNS H IP OF FRA N K-

LIN, IN THE COUNTY OF \I 
GLOUCESTER, 

(Complainant) 
Respondent, 

vs. 
MATHIAS F. _ CRANE, 

(Defendant) 
Appeliant. 

ON BrLL, &c. 

ANSWER TO PETI - 10 
TION OF APPEAL . 

The answer of the above named respondent to the pe-
tition of appeal of the above named appellant: 

This respondent, not acknowledging all or any of the 
matters which in the said petition of appeal are con- 20 
tained to be true, for answer thereto, nevertheless, says 
and admits that an order was, on the nineteenth day of 
February, last past, made • and entered in the Court of 
Chancery in the cause for that purpose mentioned in the 
said petition, as is therein stated; but as to the substance 
and form thereof, this respondent prays to refer thereto 
when the same shall be produced; and this respondent 
is advised and believes that the said order is agreeable 
to equity; and it prays that the same may be affirmed, 30 
with costs to be adjudged to this respondent. 

HARVEY F . CARR, 
Solicitor for and of Counsel 

with Respondent. 



16 

STIPULATION . 

Whereas, the pleadings in the four suits brought by 
appellee against Mathias F . Crane, Thomas S. Downs, 
Samuel Lowder and Charles Trammell, are essentially 
the same, were argued together in the Court of Chan-
cery and dealt with by the Vice-Chancellor in his con-
clusions as one case; it is hereby agreed that the fore-
going State of the Case shall be used for each of the 

lO above causes, and that they shall be argued together. 
Dated June 5, 1912. 

20 
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HARVEY F. CARR, 
Solicitor for Appellee. 

A. H. SWACKHAMER, 
Solicitor for Appellant. 






