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Writ of Certiorari.
(Filed Deec. 19, 1935.) v

NEW JERSEY, ss.:

To May M. Carry, AcNEs CROMWELL,
Marme Hinson KarzensacH, DaN-
gL H. Moreavu, Oscar W. JEFFERY,
(1.s.) Josepa Mort, D. STEWART CRAVEN,
Lymax F. MoreHOUSE, GUSTAVE A.
Hu~ziker, Marou Brown LiTTLE,
CuarLes H. Evriiorr, Secretary,
Commissioners of the State Board
of KEducation of the State of New
Jersey, GREETING :

We being willing for certain reasons to be certi-
fied of the judgment and order and proceedings
given and made in the State Board of Education
of the State of New Jersey, in a certain action
brought by Clara L. Smith, appellant, against
Board of Education of the City of Paterson and
Guiana Realty Corporation, respondents, we com-
mand you that you send under your seal to our
New Jersey Supreme Court at Trenton on the 8th
day of January, next, the judgment, order and
proceedings aforesaid, with all things attached
concerning the same as fully and entirely as they
remain before you together with this writ, that
we may further cause to be done thereupon what of
right should be done.

Wirness, THOMAS J. Brocax, Esq., Chief Justice
of our Supreme Court this 19th day of December,
1935

Frep L. Broobcoob,
Clerk.
Louts DwogrgTz,
Attorney of Prosecutor,
Clara L. Smith.
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Return to Writ.

This writ is allowed. Let it be sealed. Dated
Deec. 19, 1935. Not to operate as a stay.

Harry HEHER,
Justice of the N. J. Supreme Court.

Proof of service is hereby acknowledged by me
as Secretary of the State Board of Education this
nineteenth day of December, 1935.

CuarLes H. Erviort,
Secretary of State Board of Kducation.

Return to Writ.
(Filed, , 193 )

To rae HoNoraBLE, THE JUSTICES OF THE SUPREME
CoURT OF JUDICATURE OF NEW JERSEY :

In obedience to the command of this writ di-
rected to the State Board of Kducation of the
State of New Jersey, I hereby certify and send
under seal of the State Board of Education to the
Honorable Justices of the Supreme Court of Judi-
cature of New Jersey the Decision of the State
Board of Education dated July 20, 1935, by which
a certain judgment or decision of the State Com-
missioner of Education dated February 8, 1935,
was affirmed and by which Clara L. Smith was held
to have been legally dismissed following a hearing
upon charges before the Paterson Board of Educa-
tion together with all things touching and concern-
ing the same as fully and entirely before the State
Board of Education they remain as is commanded.

In wirness wHEREOF, I, the Secretary of the
State Board of Education, set my hand and caused
the seal of the State Board of Kducation to be
affixed this 28th day of December, 1935.

(sEAL) Cuarues H. ErviorT,
Secretary, State Board of Education.




Exhibits Annexed to Return to Writ.

Crara L. SmirH,
Appellant,

vSs. Decision of the
State Board

Boarp or Epucarion or THE | °f Education.

Crry or PATERSON,

Respondent.

The appellant, a school teacher in Paterson, was
dismissed by the Board of Kducation of that city
on May 10, 1934, following a hearing on charges
of conduct unbecoming a teacher. She appealed
to the Commissioner who held that her dismissal
was illegal because she did not have a fair trial,
on the ground that one of the board members, who
participated in the decision of her case, was absent
during part of the trial. The Commissioner di-
rected that she be reinstated, but did not remand
the case for further proceedings, leaving it to the
board to determine its future course of action.

Miss Smith was promptly reinstated by the
board, but on the day of her reinstatement new
charges, in substance the same as the former
charges, were received by the board of education,
being preferred by the same complainant, namely,
the Guiana Realty Corporation. She was forth-
with suspended pending a hearing on the new
charges, was given notice thereof and appeared at
the hearing, which was conducted on October 18
and 24, 1934. At the close of the hearing, she was
again found guilty of conduct unbecoming a
teacher and dismissed, the decision of the eight
members of the board who were present being
unanimous.
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She appealed to the Commissioner of Education
who, after considering all the grounds urged by
her counsel in support of her appeal, found that
“written charges were preferred against Miss
Smith and served upon her, and a fair hearing
was conducted by the Board of Kducation, at
which she was represented by counsel, and the
testimony supported the charges.”” He therefore
decided that she was legally dismissed by the
Paterson Board.

1. The principal ground of appeal from his de-
cision to this Board is that the ruling of the Com-
missioner on the first appeal was a final disposi-
tion of the charges, and that therefore she could
not be tried on new charges; in other words, that
the Board of Education was estopped to renew the
charges under the legal principle of res adjudicata.
It is fundamental that this principle applies only
to judgments on the merits and that decrees based
on such technical reasons as that upon which the
Commissioner’s former decision was based do
not stand in the way of the prosecution of a new
suit or proceeding on the same cause of action.
The Commissioner so held and, in our opinion,
correctly.

2. Another ground of appellant’s appeal is
that the tenure of office statute does not contem-
plate the preferring of charges against teachers
by persons outside the State, and that since the
Guiana Realty Corporation was not a corporation
of New Jersey, or authorized to do business in
this State, it ‘“was not a competent party com-
plainant.’’ Section 106-A of the School Law pro-
vides that ‘‘charges may be filed by any person
whether a member of said School Board or not.”’
Appellant insists that this language refers to a
natural person having some interest in the public
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instruction, either as parent, citizen, taxpayer, ete.
We cannot agree, and think the Commissioner was
right in over-ruling this ground of appeal. The
purpose of the section of the Tenure of Office Act
which authorizes the trial and dismissal of teach-
ers and principals after preferring charges and
giving them a fair hearing is to provide means by
which boards of education may displace those
whom they find to be incompetent or unworthy
after they have served more than three years. It
is clearly to the benefit of the public schools that
where, at a fair hearing evidence is presented to a
board of education which proves that an accused
person has been guilty of ‘‘conduct unbecoming
a teacher,’’ to use the language of the statute, such
teacher should not be retained in the school system.
To do otherwise would be unfair to the pupils
and injurious to the school system in general. If
the charge of unbecoming conduct is proved to be
true, the interests of the schools demand that the
teacher should be dismissed, no matter by whom
the charges are preferred. There is no limitation
in the statute as to the source of the charges pro-
vided for therein, and we see no reason to read
any such limitations into it.

Several other grounds of appeal are presented
on behalf of the appellant, but we think the Com-
missioner has properly disposed of all of them,
and further discussion seems unnecessary.

Examination of the record shows that the ap-
pellant received due notice of the charges, was
given a fair hearing at which she was represented
by counsel who received an opportunity to fully
present her case, and that there was evidence to
support the Board’s decision. Indeed the chief
grounds of attack on this appeal are directed more
to what seem to us technical points than to the
substance of the proofs.
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The appellant, having received a fair trial and
it not appearing that the decision of the Board
was contrary to the evidence, we find, in accord-
ance with the rule several times announced by this
Board under similar circumstances, that the Com-
missioner’s decision was right, and recommend
that it be affirmed.

July 20, 1935.

BEFORE THE COMMISSIONER OF
EDUCATION OF THE STATE OF
NEW JERSEY.

Crara L. SmITH,
Appellant
V8.

Boarp or Epvcarion or TaHE Crry ,/ Notice of Appeal.
orF ParersoN, and Guiana
Reavry CORPORATION,

Respondents.

To the Respondents or their Attorney, Harold D.
Green:

Sik:

Prease TaxE ~orice that the appellant in the
above-entitled cause appeals to the State Board of
Education of the State of New Jersey from the
whole of the decision of the Commissioner of Edu-
cation, a copy of which decision is hereto annexed
and dated February 8th, 1935.

Respectfully yours,

Louts Dworgrz,
Attorney for Appellant.
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Crara L. SmitH,

Appellant.
a0 Decision of the
Commissioner of
Boarp or EpvcaTioN or THE Crry | Fducation.

0oF PATERSON,

Respondent.

Louis Dworetz, for Appellant.
Harold D. Green, for Respondent.

On May 10, 1934, the appellant was dismissed
as a school teacher by the Board of Education of
the City of Paterson following a hearing on charges
of conduet unbecoming a teacher preferred by the
(fuiana Realty Corporation. Miss Smith ap-
pealed for re-instatement to the Commissioner of
KEducation, who, without considering the merits of
the case, decided that her dismissal was illegal for
the reason that she did not have a fair trial be-
cause one of the board members, who was absent
on certain evenings during the trial, participated
in adjudicating her case. In support thereof, the
Commissioner cited Kelly vs. Bishop, et al., 119
Atlantic 6, and Eisberg vs. Cliffside Park, 92 N. J.
1 321 !

On October 11, 1934, the date of appellant’s re-
instatement, new charges against her were re-
ceived by the Paterson Board of Education, who
forthwith suspended her pending a hearing, which
was conducted on October 18th and 24th. Again,
Miss Smith was found guilty of conduct unbecom-
ing a teacher and dismissed.
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Counsel alleges that appellant’s dismissal was
invalid for the following reasons:

(1)

(2)

(3)

(5)

(6)

(7)

(8)

The ruling of the Commissioner of
Kducation dated September 5, 1934,
was final disposition of the charges
and complaint of October 11, 1934.

The Guiana Realty Corporation is not
a competent complainant.

The matters set forth in the charges
are cognizable, if at all, in a court of
civil jurisdiction.

The charges made by the complainant
were not verified and represented a
mere statement of facts without being
sworn to.

The Board of Education erred in re-
jecting very material and pertinent
evidence.

The complainant, the Guiana Realty
Corporation, was guilty of laches.

There was no creditable evidence ad-
duced to support the dismissal of the
appellant. :

The charges preferred by the com-
plainant were plainly a subterfuge and
calculated solely to harass and perse-
cute the appellant.

(1) Since the former case the Commissioner

did not render a decision based upon its merits,
the legality of a retrial is supported by the fol-
lowing :
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Corpus Juris, Vol. 34, par. 1210, p. 793,
reads in part as follows:

‘A judgment dismissing a suit on account
of any technical defect, irregularity or in-
formality, is not on the merits and is, there- 10
fore, no bar to subsequent action.”’

Par. 1501, p. 1063, reads :

“Since a former judgment between the
same parties does not bar a second suit upon
the same cause of action unless it was ren-
dered on the merits, a plea of former adju-
dication must distinetly show that such

former judgment was on the merits.”’
20

In Hughes vs. United States, 4 Wall, 232,
the Court held:

““In order that a judgment may constitute
a bar to another suit it must be rendered in
a proceeding between the same parties or
their privies, and the point of controversy
must be the same in both cases and must be
determined on its merits. If the first suit
was dismissed for defect of pleadings or 3¢
parties, or a misconception of the form of
proceedings, or the want of jurisdiction, or
was disposed of on any ground which did
not go to the merits of the action, the judg-
ment rendered will prove no bar to another
suit.”’

The Commissioner cannot agree with appel-
lant’s counsel that the failure of the Commission-
er’s former decision to include a remanding order 4¢
bars the bringing of a new suit under the condi-
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tions in this case. As pointed out by attorney for
respondent, to have remanded the case would re-
quire the board to continue it, when such action
might not be desired. Failure to remand the case
left to the discretion of the board the discontinu-
ance of the prosecution or the conduct of a hearing
on the same or new charges.

(2) Charges, reflecting upon the honesty and
integrity of Miss Smith, were submitted by the
Guiana Realty Corporation. Regardless of
whether they were signed by the representatives,
or agents, of a corporation, or whether the sign-
ers were residents of this State or elsewhere, the
board acted within its rights in conducting a hear-
ing to determine to what extent, if any, the teacher
was guilty of the charges and whether, if guilty,
her dismissal should follow.

(3) While charges of fraud and forgery are, of
course, cognizable in the civil courts, certainly such
cognizance does not bar a board of education from
hearing charges involving the penalty of dismis-
sal under the provisions of the Teachers’ Tenure
of Office Act; namely, inefficiency, incapacity, con-
duct unbecoming a teacher, or other just cause.

(4) While the Janitors’ Tenure Act, Chapter
44 P. L. 1911, requires a sworn complaint, the
Teachers’ Tenure of Office Act, Chapter 243, P. L.
1909, contains no similar provision. The latter
act simply requires the signing of the charges by
the person or persons making them and the filing
thereof with the seeretary of the board of educa-
tion. Since the charges against Miss Smith were
filed by the persons constituting the Guiana Realty
Corporation, through their officers, they are legal.
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(5) There is nothing in the testimony to indi-
cate that the board of education rejected any evi-
dence which affected her right to a fair trial.

(6) A delay by the Guiana Realty Corporation
in presenting the charges in nowise constitutes
laches by the board of education. When the con-
duct of the teacher was brought formally to the
attention of the board of education, it proceeded
with the trial; and since there was no delay by the
board, there is no justification of a charge of laches
against it.

(7) The board of education heard sworn testi-
mony as to the acts of the appellant. There was
no testimony to attack the credibility of the wit-
nesses, the principal claim being that the testimony
was incompetent because some witnesses came
from outside the State. The charges appear to be
reasonably supported by the evidence.

(8) There is no testimony to justify the allega-
tion of counsel for appellant that these charges
were brought to persecute and harass Miss Smith.

The Commissioner and State Board of Educa-
tion have held in a number of cases that they will
not disturb the findings of a local board of educa-
tion in the dismissal of a teacher on charges, pro-
vided the board reached its decision after giving
a fair hearing and there was no showing of passion
or prejudice on its part.

Wallace vs. Greenwich Township Board of Edu-
cation, 1932 Compilation of School Law Decisions,
859 ; Fitch vs. South Amboy, 1928 Compilation of
School Law Decisions, 176; Cheeseman vs. Glou-
cester City, 1928 Compilation of School Law De-
cision, 159. In Martin vs. Smith, 100 N. J. L. 50,
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Justice Minturn in delivering the opinion of the
Supreme Court in a similar situation said:

“‘But the settled rule of law is that if there be
evidence upon which the trial tribunal may reason-
ably found its conclusion of guilt or innocence,
this court will not reverse the judgment by weigh-
ing the testimony for the purpose of forming an
independent judgment. If the judgment of the
trial court can be fairly supported by the record,
the duty of this court is at an end so far as further
investigation is concerned.’’ /

Since written charges were preferred against
Miss Smith and served upon her, and a fair hear-
ing was conducted by the board of education, at
which she was represented by counsel, and the
testimony supported the charges, the appellant
was legally dismissed by the Paterson Board of
Education.

(Sgd) Cuaries H. Evurorr,
Commissioner of Kducation.
February 8, 1935.

Service of a copy of the within Notice of Appeal
is hereby acknowledged this 1st day of March, 1935.

Harorp D. GrEeen,
Attorney for Respondents.
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BEFORE THE STATE BOARD OF

EDUCATION OF THE STATE
OF NEW JERSEY.

10
Crara L. SmrrH,

Appellant,

vSs.
On Petition, etc.

Boaep or Epvcarion oF THE Crry [ Affidavit of
Service.
or Parerson and GuiaNa
REeaLTy CORPORATION,

Respondents.

State of New Jersey | 20
County of Passaic SSS"

Louis Dworerz, of full age, being duly sworn,
according to law, upon his oath deposes and says:
1. I served a copy of notice of appeal together
with identification of decision, also petition of
appeal, together with copy of notice directed to
the President of the State Board of Education
and the Secretary of the State Board of Educa-
tion, requesting an oral hearing in the above en-
titled matter, by leaving the same personally
with Harold D. Green, Esq., attorney for the re-
spondents at his office, 121 Ellison Street, Pat-
erson, New Jersey, on the 1st day of March, 1935.
Louis Dworerz.

30

Sworn to and subseribed to
before me this 1st day of
March, A. D. 1935.

GrorcE K. SLINGLAND, 40

M. C. C. of N. J.
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BEFORE THE STATE BOARD OF
EDUCATION OF THE STATE
OF NEW JERSEY.

Crara L. Smrirs,

Appellant,
vs.

Petition of
Boarp or Epvcation or THE CiTy / Appeal.

or Parerson and Guiana
Reavrty CorPORATION,

Respondents.

The petition of the appellant Clara L. Smith,
respectfully shows:

1. She appeals from the judgment of the Com-
missioner of Education of the State of New Jer-
sey entered on February 8th, 1935, confirming and
sustaining the judgment of the Board of Educa-
tion of the City of Paterson, on October 24th, 1934,
dismissing the appellant as a teacher in the public
school system in the City of Paterson on the com-
plaint of the Guiana Realty Corporation, a cor-
poration of the State of New York, of conduct
unbecoming a teacher for the following reasons:

(A) That the Commissioner of HEducation of
the State of New Jersey erred in giving judg-
ment for the respondent instead of the ap-
pellant.

(B) That the Commissioner of Education of
the State of New Jersey erred in affirming the
judgment of the Board of KEducation of the City
of Paterson, dismissing the appellant on Oec-
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tober 24th, 1934 as a teacher in the public school
system of the City of Paterson on the complaint
of the Guiana Realty Corporation of the State
of New York, of conduet unbecoming a teacher
instead of reversing said judgment of the Board
of Education for one or more of the reasons
advanced therefor before the said Commis-
sioner of Education of the State of New Jersey,
to wit:

(1) That said suspension and dismissal of

the appellant were both illegal and void.

(2) The Board of Education of the City of
Paterson had no jurisdiction or authority to
entertain the complaint of the Guiana Realty
Corporation, a corporation of the State of
New York, against the appellant, in that:

(a) The complainant, Guiana Realty
Corporation, was not a citizen of either the
City of Paterson, County of Passaie, or
State of New Jersey.

(b) That the complainant, Guiana Realty
Corporation, was not authorized to do busi-
ness in the State of New Jersey at the time
of the alleged indiscretions of the appellant.

(¢) That the said complainant has never
since, and is not now authorized to do busi-
ness in the State of New Jersey.

(d) That the matters about which the
said Guiana Realty Corporation complains
pertain to a purely private transaction.

(e) That the charges preferred by the

complainant in no wise connect the ap-
pellant, Clara L. Smith, with conduct un-
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becoming a teacher in the public school sys-
tem of the City of Paterson.

(f) That the matters set forth in the
charges made by the complainant are cog-
nizable, if at all, in a court of civil juris-
diction.

(g) That the complaint and all proceed-
ings thereunder were in open defiance and
in violation of the ruling of the State Com-
missioner of Kducation, made on Septem-
ber 25, 1934, in which the appellant herein,
Clara L. Smith, was ordered to be rein-
stated as a teacher in the public schools of
the City of Paterson.

(h) That the said ruling of said Com-
missioner of Hducation made on the date
last aforesaid, was made in a proceeding
in which the charges were identical with the
charges made in this cause, and in which the
testimony of the complaining witness was
substantially identical.

(i) That by reason of the order of the
Commissioner of the State Board of Kdu-
cation, there is no authority or provision
for a new trial or a trial de novo by the
Board of Education of the City of Paterson.

(j) That the right of the Board of Edu-
cation of the City of Paterson, if any by
reason of any grievances it might have as
a result of the making of the order of.the
Commissioner of Education on September
25, 1934, was by way of appeal only to the
State Board of Education.
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(k) That the charges upon which the ap-
pellant had been previously tried, and which
culminated in the order of the Commis-
sioner of Education on September 25, 1934,
are a complete bar to the prosecution of
the charges made in this cause on October
9, 1934.

(I) That the charges preferred by the
complainant were plainly a subterfuge and
calculated solely to harass and persecute
the appellant.

10

(m) That the charges made in this cause
bear date October 9, 1934, which date, is
prior to the date on which the appellant
was reinstated, namely, October 11, 1934,
in the public school system in pursuance
of an order of the State Commissioner of
Education made on September 25, 1934.

20

(n) That the charges were preferred in
this cause prior to the compliance by the
Board of Education of the City of Pater-
son with the order of the State Commis-
sioner of Education made September 25,
1934. 30

(3) That the Board of Kducation of the
City of Paterson erred in refusing to dismiss
the charges preferred by the complainant,
(tuiana Realty Corporation, against the ap-
pellant in that:

(a) The appellant repeats and reiterates
each of the grounds asserted under point
1-B-(2) herein.

40
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(b) That the charges preferred are in
no manner related to any of the causes for
dismissal that might be set forth under the
school law.

(¢) That the charges made by the com-
plainant were not verified and represent a
mere statement of facts without being sworn
to.

(4) That the Board of Education erred in
refusing to take a vote on the motion of coun-
sel for the appellant addressed to the Board
of Kducation requesting a dismissal of the
complaint prior to the hearing of the evidence.

(5) That the Board erred in denying the
motion of counsel for the appellant to dismiss
the charges after the complainant’s evidence
was taken.

(6) That the Board erred in denying the
motion of the appellant to dismiss the charges
at the conclusion of the entire hearing.

(7) That the Board erred in admitting into
evidence over the objection of counsel for the
appellant, the charges made by the Guiana
Realty Corporation against Clara L. Smith,
which ruling of the Board of Education was
erroneous in that the said charges were irrele-
vant, immaterial, and incompetent for the
reason that the Board of Kducation had no
jurisdiction or authority to try the appellant
on the said charges.

(8) The Board erred in refusing to grant
the request of counsel for the appellant that
the Board of Education take a vote on the
motion made by the counsel for the appellant
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before the hearing of the evidence, for a dis-
missal of the charges, which said ruling of the
Board of Education was erroneous in that the
chairman of the Board had no authority to
exclude from the whole Board’s consideration
the request made.

(9) The Board erred in sustaining the ob-
jection to the following question asked by
counsel for the appellant on cross examina-
tion of the witness, for complainant, William
Sherrill, ‘“When was the last time the Guiana
Realty Corporation held a meeting?’’, which
said ruling of the Board was erroneous in that
the said question was relevant, competent,
and material to the issues involved.

(10) The Board erred in sustaining the
objection to the following question asked by
counsel for the appellant on cross examina-
tion of the witness, for complainant, William
Sherrill, ‘‘Has the corporation still got a
franchise, Mr. Sherrill?”’, which said ruling
of the Board was erroneous in that the said
question was relevant, competent, and ma-
terial to the issues involved.

(11) The Board erred in sustaining the
objection to the following question asked by
counsel for the appellant on cross examina-
tion of the witness, for complainant, William
Sherrill, ‘“Mr. Sherrill, as president of the
(Guiana Realty Corporation, can you tell us
when the last annual report was submitted to
the Secretary of the State of New York?”,
which said ruling of the Board was erroneous
in that the said question was relevant, com-
petent, and material to the issues involved.
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(12) The Board erred in sustaining the
objection to the following question asked by
counsel for the appellant on cross examina-
tion of the witness, for complainant, William
Sherrill, ‘‘Is the Guiana Realty Corporation
licensed by the banking department of the
State of New York?’’, which said ruling of
the Board was erroneous in that the said
question was relevant, competent, and ma-
terial to the issues involved.

(13) The Board erred in sustaining the
objection to the following question asked by
counsel for the appellant on cross examina-
tion of the witness, for complainant, William
Sherrill, ‘‘Mr. Sherrill, will you please write
the name of Louis A. Bennert on that paper?’?,
which said ruling of the Board was erroneous
in that the said question was relevant, com-
petent, and material to the issues involved.

(14) The Board erred in overruling the
objection of counsel for the appellant con-
testing the right of the Board of Education
to take a vote on October 25th, relative to a
motion to dismiss complaint, motion to con-
test jurisdiction and authority of the Board,
and motion to stay the proceedings, all of
which had been made on October 18, 1934,
and decision thereon noted in the record,
which said ruling of the Board was erroneous
in that the cbject of the Board overruling the
objection of counsel for appellant was to alter
and change the previous record of the said
proceedings as evidenced by the stenographie
notes of the same.
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(15) The Board erred in refusing to grant
to counsel for the appellant a continuation of
the hearing, the purpose of which was to ob-
tain testimony of one Cyril Wilson, teller in
the Dunbar National Bank, which said ruling
of the Board was erroneous in that the tes-
timony to be elicited from the said Cyril Wil-
son was material, relevant, and competent,
and would tend to disprove the charges made
by the complainant.

(16) That the respondents are guilty of
laches in that the charges upon which the ap-
pellant was tried were made more than two
years after the alleged indiscretions, if any
of the appellant, had taken place.

2. There was no basis for the proceedings
wherein the appellant was dismissed on the 24th
day of October, 1934, as the subject matter of the
said litigation had been destroyed as a result of
the Board of Education complying with the ruling
of the State Commissioner of HKducation, made
September 25th, 1934.

3. That the right of the Board of Education of
the City of Paterson, if any, by reason of any
grievance it might have as a result of the making
of the order of the Commissioner of Education on
September 25, 1934, was by way of appeal only
to the State Board of Education.

4. Petitioner prays that by reason of the griev-
ances hereinbefore stated, there is presented
herein a controversy and dispute arising under
the school laws of the State of New Jersey and
under the rules and regulations of the State Board
of Education of the State of New Jersey.
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5. Petitioner further prays the judgment of the
Commissioner of Education of the State of New
Jersey for one or more of the reasons aforesaid
be set aside and for nothing holden.

Louts Dworgrz,
Attorney for Appellant.

State of New Jersey lss
County of Passaic

Crara L. Surrs, of full age, being duly sworn
according to law, upon her oath, deposes and says :

1. That she is the appellant in the above entitled
cause; that the statements contained in the above
petition of appeal are true to the best of her
knowledge and belief.

Crara L. SmiTH.

Sworn to and subseribed to
before me this 27th day of
February, 1935.

Louis Dworgrz,
An Attorney at Law of N. J.
Service of a copy of the within Petition of Ap-
peal acknowledged this 1st day of March, 1935.

Harorp D. GreEx,
Attorney for Respondents.
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BEFORE THE STATE BOARD OF EDUCA-
TION, STATE OF NEW JERSEY.

Crara L. SmiTH, 10

Appellant,

vS.
Answer to

Boarp or Ebpucarioxn or THE ietizﬁn D
ppeal.
Crry or PaTERsoN, and GUIANA
Rearry CORPORATION,

Respondents.

Respondent, Board of Education of the City
of Paterson, in the County of Passaic, answering
the Petition of Appeal, says:

20

1. Respondent denies paragraph 1 (A) of the
Petition of Appeal.

2. Respondent denies paragraph 1 (B) of the
Petition of Appeal.

3. Respondent denies paragraph 1 (1) of the
Petition of Appeal.

4. Respondent denies paragraph 1 (2) of the 30
Petition of Appeal.

=

5. Respondent admits paragraphs 1 (a), 1 (b)
and 1 (¢) of the Petition of Appeal.

6. Respondent denies paragraph 1 (d) of the
Petition of Appeal.

7. Respondent denies paragraph 1 (e) of the
Petition of Appeal.

8. Respondent denies paragraph 1 (f) of the 40
Petition of Appeal.
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9. Respondent denies paragraph 1 (g) of the

Petition of Appeal.

10. Respondent denies paragraph 1 (h) of the
Petition of Appeal.

11. Respondent denies paragraph 1 (i) of the
Petition of Appeal.

12. Respondent denies paragraph 1 (j) of the
Petition of Appeal.

13. Respondent denies paragraph 1 (k) of the
Petition of Appeal.

14. Respondent denies paragraph 1 (1) of the
Petition of Appeal.

15. Respondent admits paragraph 1 (m) of the
Petition of Appeal.

16. Respondent denies paragraph 1 (n) of the
Petition of Appeal.

17. Respondent denies paragraph 3 of the Peti-
tion of Appeal. ‘ ~

18. Respondent denies paragraph 3 (b) of the
Petition of Appeal.

19. Respondent admits that the charges made
by the complainant were not verified and denies

- the balance of paragraph 3 (¢).

20. Respondent denies paragraph 4 of the Peti-
tion of Appeal.

21. Respondent denies paragraph 5 of the Peti-
tion of Appeal.

22. Respondent denies paragraph 6 of the Peti-
tion of Appeal.

23. Respondent denies paragraph 7 of the Peti-
tion of Appeal.
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24. Respondent denies paragraph 8 of the Peti-
tion of Appeal.

25. Respondent denies paragraph 9 of the Peti-
tion of Appeal.

26. Respondent denies paragraph 10 of the
Petition of Appeal.

27. Respondent denies paragraph 11 of the
Petition of Appeal.

28. Respondent denies paragraph 12 of the
Petition of Appeal.

29. Respondent denies paragraph 13 of the
Petition of Appeal.

30. Respondent denies paragraph 14 of the
Petition of Appeal.

31. Respondent denies paragraph 15 of the
Petition of Appeal.

32. Respondent denies paragraph 16 of the
Petition of Appeal.

33. Respondent denies paragraph 2 of the Peti-
tion of Appeal.

34. Respondent denies paragraph 3 of the Peti-
tion of Appeal.

35. Respondent denies paragraph 4 of the Peti-
tion of Appeal.

36. Respondent respectfully submits that the
judgment of the Commissioner of Education of the
State of New Jersey should be affirmed.

Harorp D. GrEEN,
Attorney for Respondent.

(Acknowledged service March 4, 1935.)
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BEFORE THE STATE BOARD OF EDUCA-
TION OF THE STATE OF NEW JERSEY.

10 Crara L. SmiTH,

Appellant,
0 On Petition

g for ‘Appeal &ec.
Boarp or Ebpucation or THE

Crry or PaTERson, and Guiana
RearLry CorPORATION,

Reply.

Respondents.

To Tar StaTE BoARD oF EDUCATION OF THE STATE
20 oF NEw JERSEY:

The appellant by way of reply to the allegations
contained in the answer filed herein in behalf of
the respondents says:

1. She joins issue with the respondents
respecting the statements contained in para-
graphs 1-36.

2. The appellant begs leave to amend the
30 petition of appeal so that she may include the
following :

(a) That the respondents are guilty of
laches in that the charges upon which the
appellant was tried were made more than
two years after the alleged indiscretions,
if any, of the appellant took place.

Louts Dworgrz,
Attorney for Appellant.
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Service of a copy of the within reply is hereby
acknowledged this 5th day of March, 1935.

Harorp D. GrEEN,

Attorney for Respondents.

BEFORE THE STATE BOARD OF EDUCA-
TION OF THE STATE OF NEW JERSEY.

Crara L. SmiTH,
Appellant,
vS.

Boarp or Ebpucarion or Tare [ Reduest

Crry or PaTerson, and Guiana
Reavry CORPORATION,

Respondents.

To THE SECRETARY OF THE STATE BoARD oF Epuca-
TION OF THE STATE oF NEW JERSEY :

SIR:

Prease Taxe ~orice that the appellant in the
above-entitled cause desires an oral hearing.

Respectfully yours,

Louts DworgTz,
Attorney for Appellant.

Service of a copy of the within request acknowl-
edged this  day of March, 1935.
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BEFORE THE OOMMISSIONER OF EDUCA-
TION OF THE STATE OF NEW JERSEY.

Crara L. SmrrH, %
Appellant,
vSs.

Petition of
Boarp or EbpucaTioN oF THE [ Appeal

Crry or PaTERsoN, and Guiana
Reavry CorporATION,

Respondent.

To T CoMMISSIONER OF KEDUCATION OF THE STATE
oF NEW JERSEY:—

The petition of the appellant, Clara L. Smith,
respectfully shows :—

1. That on the 11th day of October, 1934, she
was suspended as a teacher in the public school
system in the City of Paterson pending the hear-
ing of charges made against.her by the Guiana
Realty Corporation, a corporation of the State of
New Jersey.

2. That on the 24th day of October, she was
dismissed as a teacher in the public school system
in the City of Paterson on the complaint of the
Guiana Realty Corporation, a corporation of the
the State of New York, of conduct unbecoming a
teacher.

3. That said suspension and dismissal of the
appellant were both illegal and void.

A. The Board of Education of the City of
Paterson had no jurisdiction or authority to
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entertain the complaint of the Guiana Realty
Corporation, a corporation of the State of
New York, against the appellant, in that:

(1) The complainant, Guiana Realty Cor-
poration, was not a citizen of either the City 19
of Paterson, County of Passaic, or State of
New Jersey.

(2) That the complainant, Guiana Realty
Corporation, was not authorized to do busi-
ness in the State of New Jersey at the time
of the alleged indiscretions of the appellant.

(3) That the said complainant has never
since, and is not now authorized to do busi-
ness in the State of New Jersey. 20

(4) That the matters about which the said
Guiana Realty Corporation complains per-
tain to a purely private transaction.

(5) That the charges preferred by the
complainant in no wise connect the ap-
pellant, Clara L. Smith, with conduct un-
becoming a teacher in the public school
system of the City of Paterson.

(6) That the matter set forth in the 30
charges made by the complainant are
cognizable, if at all, in a court of civil juris-
diction.

(7) That the complaint and all proceed-
ings thereunder were in open defiance and
in violation of the ruling of the State Com-
missioner of Education, made on September
25th, 1934, in which the appellant herein,
Clara L. Smith, was ordered to be rein-
stated as a teacher in the public schools of
the City of Paterson.

40
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(8) That the said ruling of said Com-
missioner of Hducation made on the date
last aforesaid, was made in a proceeding in
which the charges were identical with the
charges made in this cause, and in which
the testimony of the complaining witness
was substantially identical.

(9) That by reason of the order of the
Commissioner of the State Board of Edu-
cation, there is no authority or provision
for a new trial or a trial de novo by the
Board of KEducation of the City of Paterson.

(10) That the right of the Board of Kdu-
cation of the City of Paterson, if any, by
reason of any grievances it might have as a
result of the making of the order of the
Commissioner of Fducation on September
25th, 1934, was by way of appeal only to
the State Board of Kducation.

(11) That the charges upon which the
appellant had been previously tried, and
which culminated in the order of the Com-
missioner of Kducation on September 25th,
1934, are a complete bar to the prosecution
of the charges made in this cause on Oc-
tober 9th, 1934.

(12) That the charges preferred by the
complainant were plainly a subterfuge and
calculated solely to harass and persecute
the appellant.

(13) That the charges made in this cause
bear date October 9th, 1934, which date is
prior to the date on which the appellant
was reinstated, namely October 11th, 1934.
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in the public school system in pursuance of
an order of the State Commissioner of
Education made on September 25th, 1934.

(14) That the charges were preferred in
this cause prior to the compliance by the
Board of Kducation of the City of Paterson
with the order of the State Commissioner
of Education made September 25th, 1934.

B. That the Board of Kducation of the
City of Paterson erred in refusing to dismiss
the charges preferred by the complainant,
Guiana Realty Corporation, against the ap-
pellant in that:

(1) The appellant repeats and reiterates
each of the grounds asserted under point
3-A herein.

(2) That the charges preferred are in no
manner related to any of the causes for
dismissal that might be set forth under the
school law.

(3) That the charges made by the com-
plainant were not verified and represent a
mere statement of facts without being sworn
to.

C. That the Board of Education erred in
refusing to take a vote on the motion of
counsel for the appellant addressed to the
Board of Education requesting a dismissal of
the complaint prior to the hearing of the
evidence.

D. That the Board erred in denying the
motion of counsel for the appellant to dismiss
the charges after the complainant’s evidence
was taken.
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K. That the Board erred in denying the
motion of the appellant to dismiss the charges
at the conclusion of the entire hearing.

F. That the Board erred in admitting into
evidence over the objection of counsel for the
appellant, the charges made by the Guiana
Realty Corporation against Clara L. Smith,
which ruling of the Board of Education was
erroneous in that the said charges were ir-
relevant, immaterial, and incompetent for
the reason that the Board of Education had
no jurisdiction or authority to try the ap-
pellant on the said charges.

G&. The Board erred in refusing to grant
the request of counsel for the appellant that
the Board of Kducation take a vote on the
motion made by the counsel for the appellant
before the hearing of the evidence, for a
dismissal of the charges, which said ruling
of the Board of Kducation was erroneous in
that the chairman of the Board had no
authority to exclude from the whole Board’s
consideration the request made.

H. The Board erred in sustaining the ob-
jection to the following question asked by
counsel for the appellant on cross examina-
tion of the witness, for complainant, William
Sherrill, ‘¢ When was the last time the Guiana
Realty Corporation held a meeting?’’, which
said ruling of the Board was erroneous in
that the said question was relevant, compet-
ent, and material to the issues involved.

I. The Board erred in sustaining the ob-
jection to the following question asked by
counsel for the appellant on cross examina-
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tion of the witness, for complainant, William
Sherrill, ‘‘Has the corporation still got a
franchise, Mr. Sherrill?’’, which said ruling
of the Board was erroneous in that the said
question was relevant, competent, and ma-
terial to the issues involved.

J. The Board erred in sustaining the ob-
jection to the following question asked by
counsel for the appellant on cross examina-
Hon of the witness, for complainant, William
Sherrill, ““Mr. Sherrill, as president of the
Guiana Realty Corporation, can you tell us
‘when the last annual report was submitted to
the Secretary of the State of New York?’’,
which said ruling of the Board was erroneous
in that the said question was relevant, com-
petent, and material to the issues involved.

K. The Board erred in sustaining the ob-
jection to the following question asked by
counsel for the appellant on cross examina-
tion of the witness, for complainant, William
Sherrill, “‘Is the Guiana Realty Corporation
licensed by the banking department of the
State of New York?”’, which said ruling of
the Board was erroneous in that the said ques-
tion was relevant, competent, and material
to the issues involved.

L. The Board erred in sustaining the ob-
jection to the following question asked by
counsel for the appellant on cross examina-
tion of the witness, for complainant, Williamw
Sherrill, ¢“Mr. Sherrill; will you please write
the name of Louis A. Bennert on that paper?’’,
which said ruling of the Board was erroneous
in that the said question was relevant, com-
petent, and material to the issues involved.
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M. The Board erred in overruling the ob-
jection of counsel for the appellant contesting
the right of the Board of Education to take a
vote on October 25th, relative to a motion to
dismiss complaint, motion to contest juris-
diction and authority of the Board, and
motion to stay the proceedings, all of
which had been made on October 18th,
1934, and decision thereon noted in the
record, which said ruling of the Board was
erroneous in that the objeet of the Board
overruling the objection of counsel for ap-
pellant was to alter and change the previous
record of the said proceedings as evidenced
by the stenographic notes of the same.

10

20
N. The Board erred in refusing to grant to

counsel for the appellant a continuation of
the hearing, the purpose of which was to
obtain testimony of one Cyril Wilson, teller
in the Dunbar National Bank, which said rul-
ing of the Board was erroneous in that the
testimony to be elicited from the said Cyril
Wilson was material, relevant, and competent,
and would tend to disprove the charges made
30 by the complainant.

4. Petitioner further says that by reasons of
the grievances hereinbefore stated, there is pre-
sented herein a controversy and dispute arising
under the school laws of the State of New Jersey,
and under the rules and regulations of the State
Board of Education of the State of New Jersey.

Louts Dworgerz,

40 Attorney for Appellant.
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State of New Jersey, | Lo
County of Passaie, { "

Crara L. Smrra, of full age, being duly sworn
according to law, upon her oath, deposes and says:

1. That she is the appellant in the above en-
titled cause; that the statements contained in the
above petition of appeal are true to the best of her

knowledge and belief.
Crara L. SmiTH.

Subseribed to and sworn before
me this 22nd day of November, 1934.

GroreeE K. SLINGLAND,
A Master in Chancery
of New Jersey.

BEFORE THE COMMISSIONER OF EDUCA-

TION OF THE STATE OF NEW JERSEY.

Crara L. SmITH,

Appellant,

VS.
Answer to

On Petition for

Boarp or EpucatioN oF THE CITY
Appeal, &c.

oF PaTersoN, and GUIANA
Reavry CORPORATION,

Respondents.

To TaE COMMISSIONER OF EIDUCATION OF THE STATE
oF NEW JERSEY :

The respondent, the Board of Education of the
City of Paterson, in the County of Passaic, re-
spectfully says:
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1. Respondent admits paragraph one of the
Petition of Appeal.

2. Respondent admits that the appellant was
dismissed as a teacher in the public school system
in the City of Paterson, on October 24, 1934.

3. Respondent denies paragraph three of the
Petition of Appeal.

4. Respondent denies paragraph A. of the
Petition of Appeal.

5. Respondent has no knowledge or informa-
tion sufficient to form a belief as to the allega-
tions contained in paragraph A (1) of the Peti-
tion of Appeal.

6. Respondent has no knowledge or informa-
tion sufficient to form a belief as to the allegations
contained in paragraph A (2) of the Petition of
Appeal.

7. Respondent has no knowledge or information
sufficient to form a belief as to the allegations con-
tained in paragraph A (3) of the Petition of
Appeal.

8. Respondent denies paragraph A (4) of the
Petition of Appeal.

9. Respondent denies paragraph A (5) of the
Petition of Appeal.

10. Respondent denies paragraph A (6) of the
Petition of Appeal.

11. Respondent denies paragraph A (7) of the
Petition of Appeal.

12. Respondent denies paragraph A (8) of the
Petition of Appeal.
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13. Respondent denies paragraph A (9) of the
Petition of Appeal.

14. Respondent denies paragraph A (10) of the
Petition of Appeal.

15. Respondent denies paragraph A (11) of the
Petition of Appeal.

16. Respondent denies paragraph A (12) of the
Petition of Appeal.

Respondent admits paragraph A(13) of the
Petltlon of Appeal.

18. Respondent denies paragraph A (14) of the
Petition of Appeal.

19. Respondent denies paragraph B of the
Petition of Appeal.

20. Respondent repeats and reiterates each
of the answers asserted under point 3-A of the
Petition of Appeal.

21. Respondent denies paragraph B (2) of the
Petition of Appeal.

22. Respondent admits as is set forth in par-
agraph B (3) of the Petition of Appeal, that the
charges were not verified, but denies that they
represent a mere statement of facts without being
sworn to.

23. Respondent denies paragraph C. of the
Petition of Appeal.

24. Respondent denies paragraph D. of the
Petition of Appeal.

25. Respondent denies paragarph E. of the
Petition of Appeal.
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26. Respondent denies
Petition of Appeal.

27. Respondent denies
Petition of Appeal.

28. Respondent denies
Petition of Appeal.

29. Respondent denies
Petition of Appeal.

30. Respondent denies
Petition of Appeal.

31. Respondent denies
Petition of Appeal.

32. Respondent  denies
Petition of Appeal.

33. Respondent denies
Petition of Appeal.

34. Respondent denies
Petition of Appeal.

paragraph F.

paragraph G.

paragraph H.

paragraph 1.

paragraph J.

paragraph K.

paragraph L.

paragraph M.

paragraph N.

the

the

the

the

the

the

the

the

the

35. Respondent denies paragraph four of the

Petition of Appeal.

Harorp D. GrEEN,
Attorney for Respondent.

Service of a true copy of the within Answer is
hereby acknowledged this 26th day of November,

1934.

Lours Dworgrz,

Atorney for Appellant.
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BEFORE THE COMMISSIONER OF
EDUCATION OF THE STATE
OF NEW JERSEY.

Crara L. SmiTH,
~ Appellant,
vS.
Boarp or Epvoariox or TaE CiTy [ Ferl:
or ParersoN, and GUIANA
Rearty CORPORATION,
Respondents.

To tae CoMMISSIONER OF IUDUCATION OF THE STATE
oF NEW JERSEY:

The appellant, by way of reply to the allegations
contained in the answer filed herein in behalf of
the respondent says :

1. She joins issue with the respondent respect-
ing the statements contained in paragraph 2 to
paragraph 35 of the answer.

2. With respect to the allegation contained in
paragraph 1 of the Petition of Appeal, the ap-
pellant requests leave of the Commissioner to
amend paragraph 1 of the same, which shall read
as follows:

That on the 11th day of Oectober, 1934,
she was suspended as a teacher in the public
school system in the City of Paterson, pend-
ing the hearing of charges made against her
by the Guiana Realty Corporation, a cor-
poration of the State of New York.
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3. That the respondents are guilty of laches in
that the charges upon which the appellant was
tried were made more than two years after the
alleged indiscretions, if any, of the appellant took

place.
10 Lours DworgTrz,
Attorney for Appellant.
Service of a copy of the within reply is hereby
acknowledged this 27th day of November, 1934.
Harorp D. GreEN,
Attorney for Respondents.
20
Crara L. Smrrm,
Appellant,
i Decision of the
Commissioner of
Boarp or Epucarion or T Ciry | Bducation.
oF PATERSON,
Respondent.
30

Louis Dworetz, for Appellant.
Harold D. Green, for Respondent.

On May 10, 1934, the appellant was dismissed
as a school teacher by the Board of Education of
the City of Paterson following a hearing on
charges of conduct unbecoming a teacher preferred
by the Guiana Realty Corporation. Miss Smith
appealed for reinstatement to the Commissioner

40  of Education, who, without considering the merits
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of the case, decided that her dismissal was illegal
for the reason that she did not have a fair trial
because one of the board members, who was absent
on certain evenings during the trial, participated
in adjudicating her case. In support thereof, the
Commissioner cited Kelly vs. Bishop, et al., 119
Atlantic 6, and Hisberg vs. Cliffside Park, 92 N.
BIID S

On October 11, 1934, the date of appellant’s re-
instatement, new charges against her were re-
ceived by the Paterson Board of Kducation, who
forthwith suspended her pending a hearing, which
was conducted on October 18th and 24th. Again,
Miss Smith was found guilty of conduct unbecom-
ing a teacher and dismissed.

Counsel alleges that appellant’s dismissal was
invalid for the following reasons:

(1) The ruling of the Commissioner of
HEducation dated September 5, 1934,
was final disposition of the charges and
complaint of October 11, 1934.

(2) The Guiana Realty Corporation is not
a competent complainant.

(3) The matters set forth in the charges are
cognizable, if at all, in a court of civil
jurisdiction.

(4) The charges made by the complainant
were not verified and represented a
mere statement of facts without being
sworn to.

(5) The board of education erred in reject-
ing very material and pertinent evi-
dence.

10

20

30

40




49
" Exhibits Anmexed to Return to Writ.

(6) The complainant, the Guiana Realty
Corporation, was guilty of laches.

(7) There was no creditable evidence ad-
duced to support the dismissal of the
10 appellant.

(8) The charges preferred by the complain-
ant were plainly a subterfuge and cal-
culated solely to harass and persecute
the appellant.

(1) Since in the former case the Commissioner
did not render a decision based upon its merits,
the legality of a retrial is supported by the fol-
lowing :

Corpus Juris, Vol. 34, par. 1210, p. 793,
reads in part as follows:

20

“A judgment dismissing a suit on ac-
count of any technical defect, irregularity
or informality, is not on the merits and is,
therefore, no bar to subsequent action.”’
Par. 1501, p. 1063, reads:

“Since a former judgment between the
30 same parties does not bar a second suit upon
the same cause of action unless it was ren-
dered on the merits, a plea of former ad-
judication must distinctly show that such
former judgment was on the merits.”’

In Hughes vs. United States, 4 Wall, 232,
the Court held:

“In order that a judgment may consti-
tute a bar to another suit it must be ren-
dered in a proceeding between the same
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parties or their privies, and the point of
controversy must be the same in both cases
and must be determined on its merits. If
the first suit was dismissed for defect of
pleadings or parties, or a misconception of
the form of proceedings, or the want of
jurisdiction, or was disposed of on any
ground which did not go to the merits of
the action, the judgment rendered will prove
no bar to another suit.”’

The Commissioner cannot agree with appel-
lant’s counsel that the failure of the Commission-
er’s former decision to include a remanding order
bars the bringing of a new suit under the condi-
tions in this case. As pointed out by attorney for
respondent, to have remanded the case would re-
quire the board to continue it, when such action
might not be desired. Failure to remand the case
left to the discretion of the board the discontinu-
ance of the prosecution or the conduct of a hearing
on the same or new charges.

(2) Charges, reflecting upon the honesty and
ntegrity of Miss Smith, were submitted by the
Guiana Realty Corporation. Regardless of
whether they were signed by the representatives,
or agents, of a corporation, or whether the signers
were residents of this State or elsewhere, the board
acted within its rights in conducting a hearing to
determine to what extent, if any, the teacher was
cuilty of the charges and whether, if guilty, her
dismissal should follow.

(3) While charges of fraud and forgery are, of
course, cognizable in the civil courts, certainly such
cognizance does not bar a board of education from
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hearing charges involving the penalty of dismissal
under the provisions of the Teachers’ Tenure of
Office Act; namely, inefficiency, incapacity, conduct
unbecoming a teacher, or other just cause.

(4) While the Janitors’ Tenure Aect, Chapter
44 P. L. 1911, requires a sworn complaint, the
Teachers’ Tenure of Office Act, Chapter 243, P. L.
1909, contains no similar provision. The latter act
simply requires the signing of the charges by the
person or persons making them and the filing
thereof with the secretary of the board of educa-
tion. Since the charges against Miss Smith were
filed by the persons constituting the Guiana Realty
Corporation, thgough their officers, they are legal.

(5) There is nothing in the testimony to indi-
cate that the board of education rejected any evi-
dence which affected her right to a fair trial.

(6) A delay by the Guiana Realty Corporation
in presenting the charges in nowise constitutes
laches by the board of education. When the con-
duct of the teacher was brought formally to the
attention of the board of education, it proceeded
with the trial; and since there was no delay by
the board, there is no justification of a charge of
laches against it.

(7) The board of education heard sworn testi-
mony as to the acts of the appellant. There was
no testimony to attack the credibility of the wit-
nesses, the principal claim being that the testi-
mony was incompetent because some witnesses
came from outside the State. The charges ap-
pear to be reasonably supported by the evidence.

(8) There is no testimony to justify the allega-
tion of counsel for appellant that these charges
were brought to persecute and harass Miss Smith.
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The Commissioner and State Board of Kduca-
tion have held in a number of cases that they will
not disturb the findings of a local board of edu-
cation in the dismissal of a teacher on charges,
provided the board reached its decision after
giving a fair hearing and there was no showing
of passion or prejudice on its part.

Wallace vs. Greenwich Township Board of Edu-
cation, 1932 Compilation of School Law Decisions,
859 ; Fitch vs. South Amboy, 1928 Compilation of
School Law Decisions, 176; Cheeseman vs. Glou-
cester City, 1928 Compilation of School Law De-
cisions, 159. In Martin vs. Smith, 100 N. J. L.
50, Justice Minturn in delivering the opinion of
the Supreme Court in a similar situation said:

““But the settled rule of law is that if
there be evidence upon which the trial
tribunal may reasonably found its conclu-
sion of guilt or innocence, this court will
not reverse the judgment by weighing the
testimony for the purpose of forming an
independent judgment. If the judgment of
the trial court can be fairly supported by
the record, the duty of this court is at an
end so far as further investigation is con-
cerned.”’

Since written charges were preferred against
Miss Smith and served upon her, and a fair hear-
ing was conducted by the board of education, at
which she was represented by counsel, and the
testimony supported the charges, the appellant
was legally dismissed by the Paterson Board of
Kducation.

Caarres H. Evrviort,
Commissioner of Education.
February 8, 1935.
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NEW JERSEY SUPREME COURT.
(Filed April 15, 1936.)

Crara L. SmiTH,
Prosecutor,
WS

May M. Carry, AcNES CROMWELL,
Marie Hinson KATZENBACH,
Daxren H. Moreau, Oscar W.
JEFFERY, JosepH Mort, D. \ On Certiorari.
StEwarT CRAVEN, Liymax K. / Reasons for
MozreroUsE, GUusTave A. Hun- e
ZIKER, MAROU BrowN LiTTLE,
Cuarres H. Ewrriorr, Secre-
tary, Commissioner of the
State Board of Education, of
the State of New Jersey,

Respondents.

The prosecutor assigns for reversal the follow-
ing reasons why her conviction before the Board
of Education of the City of Paterson on October
24,1934, which was sustained by the Commissioner
of KEducation and further sustained by the State
Board of Education, the respondents herein, should
not be set aside and for nothing holden:

1. That the Board of Education of the City
of Paterson had no jurisdiction or authority to
try the prosecutor on the complaint of the Guiana

Realty Corporation, a corporation of the State
of New York, dated October 9th, 1934.

2. That a ruling of the Commissioner of Hd-
ucation dated September 25th, 1934 was a final
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disposition of the charges which were embodied
in the complaint of October 9th, 1934.

3. That the charges set forth in the complaint
of October 9th, 1934 were the same charges upon
which the prosecutor was previously tried and
which culminated in her dismissal as a teacher
from the public school system of the City of Pat-
erson, and which dismissal was subsequently re-
versed and set aside.

4. That the subject matter of the charges in the
complaint of October 9th, 1934 were destroyed
by the reinstatement of the prosecutor as a school
teacher in the public school system of Paterson,
N. J., dated October 11th, 1934, wherein the pros-
ecutor was ordered to be reinstated and her salary
from February 6th, 1934 was ordered to be paid
and which said salary was actually paid.

5. That the Guiana Realty Corporation was
not a competent party complainant under the laws
of the State of New Jersey and in particular
under Section 106A of the School Laws of this
State.

6. That the matters set forth in the complaint
dated October 9th, 1934 made by the complain-
ant were cognizable, if at all, in a court of civil
jurisdiction only.

-

(. That the charges made by the complainant
were not verified and represented merely a state-
ment of fact without having been previously swonr
to.

8. That the complainant Guiana Realty Cor-
poration was guilty of laches in that all of the
alleged indiscretions of the prosecutor took place
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on September 15th 1932, which was more than
two years prior to the date of her trial, all of
which was to the detriment of the prosecutor.

9. That there was no evidence adduced at the
trial to support the charges made by the com-
plainant. ¢

10. That the Board of Education of the City
of Paterson erred in sustaining the objection of its
counsel to the following question propounded to
William Sherrill, President of the Guiana Realty
Corporation on cross examination by the attorney
of the prosecutor:

‘““When was the last time the Guiana
Realty Corporation held a meeting?”’

which said ruling of the Board of Education was
erroneous in that the said question was material
and relevant to the issues involved and had for
its purpose the eliciting of information which
would show or tend to show that the Guiana
Realty Corporation was not a competent party to
institute proceedings against the prosecutor.

11. That the Board of Education of the City
of Paterson erred in sustaining the objection of
its counsel to the following question propounded
to William Sherrill, President of the Guiana
Realty Corporation on cross examination by the
attorney of the prosecutor: :

‘‘Has the corporation still got a franchise,
Mzr. Sherrill?”’

which said ruling of the Board of Education was
erroneous in that the said question was material
and relevant to the issues involved and had for
its purpose the eliciting of information which
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would show or tend to show that the Guiana
Realty Corporation was not a competent party
to institute proceedings against the prosecutor.

12. That the Board of Education of the City
of Paterson erred in sustaining the objections of
its counsel to the following question propounded
to William Sherrill, President of the Guiana
Realty Corporation on cross examination by the
attorney of the prosecutor:

“Mr. Sherrill, as president of the Guiana
Realty Corporation, can you tell us when
the last annual report was submitted to the
Secretary of the State of New York?”’

which said ruling of the Board of Education was
erroneous in that the said question was material
and relevant to the issues involved and had for its
purpose the eliciting of information which would
show or tend to show that the Guiana Realty
Corporation was not a competent party to institute
proceedings against the prosecutor.

13. That the Board of Education of the City
of Paterson erred in sustaining the objection
of its counsel to the following question propounded
to William Sherrill, president of the Guiana
Realty Corporation on cross examination by the
attorney of the prosecutor:

““Is the Guiana Realty Corporation li-
censed by the banking department of the
State of New Jersey?”’

which said ruling of the Board of Education was
erroneous in that the said question was material
and relevant to the issues involved and had fer
its purpose the eliciting of information which
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would show or tend to show that the Guiana
Realty Corporation was not a competent party
to institute proceedings against the prosecutor.

14. That the Board of Education of the City
of Paterson erred in sustaining the objection of
its counsel to the following question propounded
to William Sherrill, President of the Guiana
Realty Corporation on cross examination by the
attorney of the prosecutor:

““Mr. Sherill, will you please write the
name of Louis A. Bennert on that paper?’’

which said ruling of the Board of Education was
erroneous in that the said question was material
and relevant to the issues involved and in that the
object of the said question was to elicit informa-
tion which would prove or tend to prove that the
prosecutor did not commit the forgery alleged
in the complaint, and for the additional reason
that the answer to the said question would have g,
considerable effect upon the credibility of the
witness.

15. That the Board of Education erred in re-
fusing to the prosecutor the right of an adjourn-
ment for the purpose of presenting on her behalf
a material witness named Cyril Wilson, which
said refusal of the Board of Education of the
City of Paterson was manifestly wrong and pre-
judicial to the prosecutor.

16. That the charges preferred by the com-
plainant were plainly a subterfuge and calculated
solely to harass and persecute the prosecutor for
the purpose of compelling the prosecutor to pay a
money obligation.
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17. That the Board of Education of the City
of Paterson erred in denying the motion of the
prosecutor to dismiss the charges at the conclusion
of the complainant’s case.

18. That the Board of Education of the City
of Paterson erred in denying the motion of the
prosecutor to dismiss the charges at the con-
clusion of the entire case.

19. That the charges made and the proofs sub-

mitted were in no wise related to the want of
ability, efficiency, and integrity of the prosecutor in
the publie school system of the City of Paterson.

20. That the Board of Education of the City
of Paterson erred in finding the prosecutor guilty
of conduct unbecoming a teacher in the public
schools of Paterson, New Jersey, and in dismissing
her from the public school system of the City of
Paterson.

21. That the Commissioner of Education for
one or more of the reasons hereinbefore stated
erred in affirming the action of the Board of Ed-
ucation of the City of Paterson in which the
prosecutor was found guilty of conduet unbecom-
ing a teacher. ‘

22. That the State Board of Education for one
or more of the reasons hereinbefore stated erred
in affirming the action of the Commissioner of
Education who sustained the convietion of the
prosecutor by the Board of Education of the City
of Paterson of conduct unbecoming a teacher.

Attorney for Prosecutor.
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Service of a copy of the within reason for
refusal is hereby acknowledged this 13th day of
April, 1936, as of time.

Harorp D. Greex,
10 Attorney for Board of Education
of the City of Paterson in
the County of Passaic.

Transcript of Testimony.

BOARD OF EDUCATION OF THE CITY OF
PATERSON IN THE COUNTY

20 OF PASSAIC.

Gurava Reauty CoRPORATION,
Complainant,
vS.
Crara L. SmiTH,
Defendant.

Transeript of testimony taken in the above-
entitled matter, before the members of the Board
of Eduecation of the City of Paterson, New Jersey,
at the Board Rooms in the City Hall, Paterson, on
the eighteenth day of October, 1934, at 8 P. M.

30

PrESENT :

Commissioners Marcarer 1. Finn, President of
the Board, Mrs. Nax Donomuvr, Dr. WiLLiam
Frircrorr, Ricmarp K. O’Dra, Abriaxn Parmos,
Barroxn H. WaALKER, JamEs K. TorrEY and SAMUEL
('ROBART.
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APPEARANCES:

Harorp D. Green, Esq., Counsel for the Board,
for the Complainant.

Loutrs Dworerz, Esq., and PavrL RITTENBERG,
Esq., for the Defendant.

Roll call by Secretary Thomas F. Kelley.

PrESENT :
(lommissioners Donohue, Fliteroft, O’Dea, Pat-
mos, Torrey, Walker and Finn.
ABSENT:
Commissioners Grobart and Federici.
Secretary Kelley read the following :

“Mr. Thomas F. Kelley,
Secretary, Board of Education,
Paterson, N. J.

My dear Mr. Kelley :

Please call a special meeting of the Board of
Kducation for Thursday evening, October 18, 1934,
for the purpose of considering charges against
(lara L. Smith, a teacher in its department, for
conduct unbecoming a teacher.

Very truly yours,

Margaret 1. Finn,
President.”’

The President: Members of the Board, I wish
to vacate the chair. Mr. Walker, will you take the
chair?

(Mr. Walker takes the chair.)
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Mr. Green: Where is the resolution that was
passed at the meeting of the Board calling for
this hearing?

The Secretary: I don’t think they are written
up yet.

Mr. Green: Well, where are the originals?

(The Secretary hands papers to Mr.
Green.)

Mr. Green: The minutes haven’t been written
up yet. The original resolution was that ‘“It is
regularly moved that the charges presented here
by the Guiana Realty Corporation, a corporation,
against Clara L. Smith, be received, and the Sec-
retary instructed to serve a copy of the same
upon the said Clara L. Smith, forthwith, and that
she be tried upon the charges on October 18th,
1934, at 8 o’clock P. M., in the office of the Board
of Education of the City of Paterson, at the City
Hall, Paterson, N. J., and that the said Clara L.
Smith be advised that she have an opportunity at
that time to defend the charges and present such
witnesses as she may desire in the defense of the
same.”’

That motion was carried, and the following mo-
tion was introduced and passed :

““I hereby move that Clara L. Smith, be sus-
pended as a teacher in the Public School system of
the City of Paterson, County of Passaic, pending
the determination of the charges of the Guiana
Realty Corporation.”’

Mr. Dworetz: Give me the date of the meeting
when those resolutions were passed?

Mr. Green: The date was on last Thursday.

Mr. Dworetz: Was that the eleventh?

The Secretary: That was the eleventh.
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Mr. Green: This is a case, ladies and gentle-
men, brought under the school law of the State
of New Jersey, wherein charges have been pre-
ferred by the Guiana Realty Corporation, a cor-
poration, against Clara L. Smith, an employe of
the Board of Kducation. In order to expedite
matters, counsel for Clara L. Smith has consented
to waive the reading of the charges, and I am
going to ask that the charges be introduced into
evidence.

Mr. Dworetz: Counsel objects to the intro-
duction of the charges in evidence. I waive the
reading, but I don’t admit the charges going into
evidence.

The Chairman: The objection will be noted.

Mr. Green: They have been properly served.
Service has been acknowledged by counsel for the
f](*fen(lant, and I ask that the charges be marked
I evidence.

Mr. Dworetz: We again object to the charges
going into evidence.

The Chairman: We will note your objection.
They will be admitted.

(Charges marked Exhibit P-1, and are as fol-
lows) :
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‘“Board of Education of the City of
Paterson, in the County of Passaiec.

Gurana REanTy CORPORATION,
Complainamnt,

vS.

Crara L. SmiITH.

To the members of the Board of Education of the
City of Paterson in the County of Passaic.

Liadies and Gentlemen :

“The Guiana Realty Corporation, a corpora-
tion, by William Sherrill, its president, does hereby
charge that Clara L. Smith, a teacher in the
employ of the Board of Education of the City of
Paterson in the County of Passaic, is guilty of
conduct unbecoming a teacher.

First count:

“1.. That the Guiana Realty Corporation is a
realty corporation, existing by virtue of and under
the laws of the State of New York.

¢2. That on or about the 15th of September,
1932, Clara L. Smith, a teacher in the Public
Schools of Paterson, New Jersey, secured a loan
of $500.00 (Five Hundred Dollars) from the
Guiana Realty Corporation, evidenced by prom-
issory note, the same to be paid in two install-
ments, to wit, October 15th and November 15th,
1932, respectively.

¢¢3. That on a questionnaire furnished for the
benefit of the petitioner to the borrower, one of
the endorsers, Filimore Smith, states that he is the
owner of property valued at $9,000 and the other
endorser Florence Smith states that she is the
owner of realty valued at $8,000.
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‘4. That on the same questionnaire Clara L.
Smith stated that she was not obligated or in-
debted to anyone other than a Building Associa-
tion.

5. That on the due dates, to wit, October 15th
and November 15th, 1932, Clara L. Smith had
tendered two worthless checks, neither of which
has as yet been honored, though demand has been
made for payment.

““6. That subsequent to this time, to wit, No-
vember 15th, 1932, Clara L. Smith defaulted in
the payment of the note in question.

“7. That the Guiana Realty Corporation has
numerous exhibits in the form of telegrams, let-
ters, dishonored checks, deposit slips, ete., with
extravagant promises to make payment which
promises indicate the unreliability of Clara L.
Smith.

‘8. That the Guiana Realty Corporation is
informed and verily believes that Clara L. Smith
was indebted and obligated to numerous persons
and institutions in various sums of money and at
the time that she stated on the questionnaire that
she was not indebted to anyone other than a certain
Building Association, judgments had been ob-
tained against her in the State of New Jersey for
money due to others at the time that she obtained
a loan from the Guiana Realty Corporation.

9. That while Clara L. Smith was indebted
to the Guiana Realty Corporation she attempted
to secure a loan from J. W. Walker of New York
City for the sum of $1,000 (One Thousand Dol-
lars) and informed Mr. Walker that she was not
indebted to the Guiana Realty Corporation but
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that she had paid back to the corporation the loan
previously secured from it.

““10. That in making the loan to Clara L. Smith
the Guiana Realty Corporation had relied upon
certain representations made by Clara L. Smith,
relative to the availability of her New Jersey Pen-
sion and Annuity Fund money as security for the
money borrowed from the Guiana Realty Corpora-
tion, and at the time Clara L. Smith secured the
loan from the Guiana Realty Corporation, she
exhibited to William Sherrill, its president, a
statement from the Board of Kducation of Pater-
son, New Jersey, which by its terms stated ‘Any
teacher of our city who uses this fund as security
in any transaction is really risking his or her
position in case of default.” Miss Clara L. Smith
did use this fund as security. Miss Clara L. Smith
has defaulted in payment.

“11. That since November 15th, the day on
which the note in question became due and payable,
every effort has been made to collect the sum above
mentioned, repeated demands have been made to
Miss Clara L. Smith, the matter has been referred
to the Board of HEducation of the City of Pater-
son, New Jersey, the Commissioner of Kducation
at Trenton, New Jersey, the State Pension and
Annuity Bureau and the Prosecutor of Passaic
County and except for three Western Union checks
in the aggregate sum of $154.00 (One Hundred
Fifty-four dollarg) Clara L. Smith has neglected
and failed to pay the amount due to the Guiana
Realty Corporation of $500.00 (Five Hundred
Dollars).

(Twelfth paragraph struck out.)
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“13. That the said Clara L. Smith was guilty
of misrepresentation and fraud in the making of
the application for the borrowing of the Five Hun-
dred ($500.00) Dollars, as hereinbefore set forth.

““Wherefore, your complainant requests that the
said Clara L. Smith, by virtue of her dishonesty,
lack of integrity, fraudulent misrepresentations
and forgery, be removed from her position as a
teacher in the Public Schools in the City of Pater-
son, New Jersey, as a person wholly irresponsible
and morally unfit to teach, supervise, or give moral
guidance to the children under her direction.

Guiana ReEaLTy CORPORATION,

By William Sherrill,
President.
Dated October 9, 1934.”’

Mr. Dworetz: At this time, if it please the hon-
orable members of the Board of Education, before
entering a plea, or plead to these charges, the
respondent, the defendant, Clara L. Smith, con-
tests the jurisdiction and authority of the Board
of Kducation in this matter for the following
reasons :

In the first place, the complainant, Guiana
Realty Corporation, a corporation, is not a citizen
of either the City of Paterson, County of Passaic
or State of New Jersey; that it is not authorized
to do business in the State of. New Jersey; that
the matters about which the said Guiana Realty
Corporation complain pertain to a purely private
matter; that the charges preferred by the com-
plainant in no way, shape, form or manner connect
the defendant, Clara L. Smith, with conduct un-
becoming a teacher in the Public School system
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of the City of Paterson; that the matters set forth
in the charges are cognizable, if at all, in a court
of eivil jurisdiction; that these proceedings, name-
ly, the present complaint, is in open defiance to a
ruling of the State Commissioner, Dr. Charles H.
Elliott; that under a ruling and decision of Dr.
Charles H. Elliott, Commissioner of the State of
New Jersey, on the twenty-fifth day of September,
1934, ordered that the defendant in this case, Clara
L. Smith, be reinstated, and that the Board of
Kducation of the City of Paterson is directed to
pay her salary from February 6th, 1934, and to
immediately reinstate her as a teacher in its school
system. There is absolutely no reference made
in that decision by the State Commissioner of
Education for a new trial or trial de novo; that
these charges are identical with the charges
against the respondent as in the previous case,
and that these charges are merely a subterfuge,
and for these reasons, ladies and gentlemen, the
defendant contests the jurisdiction or right of
this Board to try the defendant again.

The Chairman: Same ruling. Your exception
will be noted. We will hear the evidence.

Mr. Dworetz: 1, at this time, ask and request
that the members take a vote on the motion.

The Chairman: We have all heard the motion.
Now, we will vote on it. Those in favor of pro-
ceeding with the case, aye—contrary, no.

Commissioner O’Dea: What’s the motion?

Mr. Green: I don’t know what the motion is
for the members to vote on.

Mr. Dworetz: Counsel for the defendant——

Mr. Green: You made no motion. You stated
your objection. If you make your motion, I have
no objection to it. :
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Mr. Dworetz: Setting forth the charges as just
a moment ago referred to, I move for a dismissal
of the charges on the same grounds as hereinbe-
fore stated.

(At this point Commissioner Grobart
enters the room.)

The Chairman: We will go on and vote on it.

Commissioner Torrey: That the motion be
voted on? Any question or discussion in order?

The Chairman: I guess we just vote on it. The
question is whether we go on—whether we should
go on with the hearing. He objects to the juris-
diction of the Board to try it.

Commissioner O’Dea: We have already voted
on that when we called this meeting on it.

Commissioner Torrey: Read the section of the
State Commissioner’s opinion stating the reason
why the case was thrown back here.

Mr. Green: I would suggest that you vote on
the motion.

Commissioner O’Dea: I think the motion should
be explained. The Chair might explain what the
motion is, repeat it.

The Chairman: Whether his objection will be
sustained; whether we have jurisdiction to go on
with it.

All those in favor of going on with it

Mr. Green: Would you advise how the mem-
bers of the Board are voting? If they vote yes,
they are going on with it.

Commissioner O’Dea: If you vote yes, you
vote to go on with the trial. If you vote no

The Chairman: That is the purpose of the
motion—whether we go on with the trial.
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Commissioner Donohue: I am voting yes, to
2o on with the trial on the motion that counsel
made as to dismissing the charges.

The Chairman: One is the same as the other.

Mr. Dworetz: I don’t think I can make it any
clearer than I have stated it. If it is not clear to
the members of the

The Chairman: Deny the motion. Let’s go on.

Mr. Dworetz: Now I am asking for a dismissal
of the charges that have been preferred by the
Guiana Realty Corporation. In the first place,
the charges entered by the said complainant, are
In no wise or in no manner related to any of the
causes that might be set forth under the school
law. Further, that the charges in this matter are
dated October 9th, 1934. This date is prior to the
date the respondent was reinstated.

I also move for a dismissal of these charges on
the grounds that the complaint has not been sworn
to. It is merely a statement. They have not been
verified. On those grounds I ask for a dismissal.

The Chairman: Your motion is denied. KEx-
ception noted.

Mr. Dworetz. Take an exception, and at this
time ask for a vote of the Board on the question.

The Chairman: Motion will be denied, and
we will proceed with the case.

Mr. Dworetz: 1 object to the refusal of the
Board to take a vote on this matter.

The Chairman: Your objection is noted.

Mr. Dworetz: I ask for an exception.

The Chairman: Your exception is allowed.

Mr. Dworetz: At this time, ladies and gentle-
men of the Board of Education, T move for a stay
of these proceedings until such time as the Board
shall fairly order an inspection and examination
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of the books of the Guiana Realty Corporation and
until such time as the respondent has had a reason-
able opportunity to examine and inspect the same.
We realize that the Board may have difficulty in
this respect, since these books are in the State of
New York. However, we request that the Board
make it a condition upon the prosecution of this
complaint, that the complainant submit its books
and records so that the same may be inspected and
examined by the respondent and her accountants.
We respectfully ask that this matter be stayed.

Mr. Green: We have no right to do that, Mr.
President. We have no power to enforce our
request.

The Chairman: Your request will be denied.

Mr. Dworetz: Your Honor will allow me an
exception.

The Chairman: Certainly.

Mr. Dworetz: Will your Honor vote on the
matter?

The Chairman: I don’t think it is necessary.

Mr. Dworetz: Allow an exception?

The Chairman: Certainly.

MR. JOHN A. WOOD, sworn as a witness on
behalf of the complainant, testifies as follows:

Direct examination by Mr. Green:

Q). Mr. Wood, you are secretary of the Teach-
ers’ Pension and Annuity Fund? A. Yes.

Q. And where is your office? A. In the City of
Trenton.

Q. And in the capacity as secretary, you are in
charge of the records of the pension fund relating
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to the various teachers in the school system of the
State of New Jersey? A. Yes.

Q. And have you the records of the pension fund
relating to Clara L. Smith, a school teacher in the
employ of the Board of FKducation of the City of
Paterson? A. Yes, I have.

Q. Have you it with you? A. Yes.

Q. Will you produce it, please? A. (Producing
papers) I have it here.

Q. Just what money did Clara L. Smith have to
her credit in the pension fund on September 15th,
19327

Mr. Dworetz: I object to the question
on the ground that it is immaterial and
incompetent.

The Chairman: Objection is overruled.

Mr. Dworetz: Allow an exception.

The Chairman: Certainly. Kxception
is noted.

A. Clara Smith had in June, 1932——

Mzr. Green: Just a minute. I withdraw
the question.

Q. How much money did Clara Smith have to
the credit of her pension fund on June 8th, 19327

Mr. Dworetz: 1 object to the question
on the ground that it is immaterial.

The Court: Your objection is overruled.

Mr. Dworetz: Allow an exception.

The Chairman: Exception allowed.

A. Your question can be answered I take it in this
way, that the amount to her credit either of sav-
ings and equity of her own that was available for
withdrawal, we quoted to her on June 8th, $891.54,
as available in case of withdrawal during the
month of June, 1932.




65

John A. Wood, for Complainant—Direct.

Q. You say you quoted that to her? A. Yes.

Q. How did it happen that you quoted to her
the amount she had on deposit in the pension
fund? A. Inreply to a telegram which we received
on the morning of June 8th which reads as follows,
signed by Clara L. and Florence A. Smith:
“Please tell us total amount which is standing to
his credit including interest to date. Our numbers
are 111557 and 1096. Mail each a beneficiary
transfer blank. Telegraph information C. O. D.
at once.”’

Q. And in reply to that telegram you answered
in what fashion? A. A telegram to Clara L. Smith,
July 1932,——

Q. Wait a minute. A telegram to Clara L.
Smith?

Q. Dated when? A. June 8th.

Q. Addressed to whom? A. Addressed to Clara
L. Smith, at the Telegraph Office of the Western
Union in Paterson, New Jersey.

Q. And what did the telegram say? A. ‘“July,
1932, withdrawal values assuming June contribu-
tions paid including 314 percent interest approxi-
mately $891.54 and $1,146.96. Letter follows care
of Mr. Kelley.”’

Q. And did you send a letter thereafter? A.
Yes.

Q. What did the letter say? Have you got a
copy of the letter that you sent to her? A. T am
reading from the letter. It is the only copy I have
of the wording of the telegram.

Q. Have you the original telegram with you
that you received from Clara Smith? A. Yes.

Q. And have you a copy of it? A. Yes, I think
T have extra ones. I have furnished copies of it
and I have other copies of it here.
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Mr. Green: Will you consent to the offer-
ing of a copy?

Mr. Dworetz: . Yes, we will consent to it.

The Chairman: Do you want a certified
copy ?

Mr. Green: No, not if they consent to it.

Q. Have you got a copy of the letter that you
sent to Clara L. Smith? A. Yes.

Mr. Green: Do you consent to a copy of
the letter?

Mr. Dworetz: Consent to it.

Mr. Green: I offer the telegram.

Copy of telegram marked Exhibit P-2,
and is as follows:

‘“‘Teachers’ Pension and Annuity Fund
State House, Trenton, N. J.

‘‘Please tell us total amount which is
standing to his credit including interest to
date. Our numbers are 11557 and 1096.
Mail each a beneficiary transfer blank.
Telegraph information C O D.

Clara L. and Florence A. Smith.”’

)

Mr. Green: And copy of the letter in evi-
dence.

Copy of letter marked Exhibit P-3 and
is as follows:

“June 8, 1932.

Miss Clara L. Smith,

¢/o Thos. F. Kelley, Secretary,
Board of Education,
Paterson, N. J.

Dear Madam :

““Receipt is acknowledged of your tele-
gram received this morning as follows:
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¢« ‘Please tell us total amount which is
standing to his eredit including interest to
date. Our numbers are 11557 and 1096.
Mail each a beneficiary transfer blank,
Telegraph information C. O. D. at once.’

“We sent you a telegram C. O. D. this
afternoon as follows:

¢ ¢ July, 1932, withdrawal values assum-

ing June contributions paid including 3%

per cent. interest, approximately $891.54
and $1146.96. Letter follows care of Mr.
Kelley.’

““ Assuming that a contribution of $9.78
will be deducted from your June, 1932 sal-
ary as heretofore, you will have contributed
to the fund a total of $754.70. Your sister,
Florence A. Smith, will have contributed a
total of $951.00. 314 per cent. interest on
these accounts to July 1, 1932, give the
values quoted in our telegram and con-
firmed above.

““In compliance with your request, we
enclose herewith form on which each of you
may nominate a beneficiary of his equity in
the Annuity Savings Fund in case of death
while a member before retirement.

“If you contemplate leaving the service
and withdrawing your money, form of ap-
plication for withdrawal may be secured
from the secretary of your employing board
or from this office.

““‘The interest items quoted in this letter
are not to be taken as estimates or guaran-
ties but as an approximation furnished at
your request.

“Very truly yours,

“JorN A. Woon,
“‘Secretary.”’
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The Chairman: No objection. They will
be received.

Mr. Green: I would like it noted on the
record that counsel for Clara L. Smith has
consented that copies be introduced.

Q. And this took place on June 8th, 19322 A.
That’s right.

Q. Who was the beneficiary of the pension fund
of Clara L. Smith at that time? A. Her mother,
Ella Lillian Smith.

Q. Was it changed after that date? A. Yes.

Q. When? A. On September 15th, 1932, the
beneficiary was changed to the Guiana Realty Cor-
poration, creditors.

Q. Are they still the beneficiaries of this pension
fund? A. No.

Q. When was that changed? A. On August 11,
1934, we filed a request of Clara L. Smith for the
renomination of her mother, Ella Lillian Smith.

Q. And her mother is now the beneficiary? A.
Yes.

Q. Is the pension fund subject to being assigned
as collateral security? A. No. '

Q. And when a member of the pension fund
changes the beneficiary, they reserve the right to
change it at a subsequent date if they so desire?
A. Always been so interpreted by our Board.

Q. So that if it is changed on September 15th,
1932, it may also be changed on September 16th,
1932, if the teacher so desires? A. That’s right.

Cross examination by Mr. Dworetz:

Q. Was there a change made on the sixteenth
of September, 19322 A. No. The last change
which is still in force is the last one I read, that
of August 11th, 1934.
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Q. So that between September 16th, 1932, and
August 11th, 1934, it was in the name of the Guiana
Realty Corporation? A. That’s right.

Q. As beneficiary? A. As beneficiary only in
case of the death of the member.

Q. Is it not so, Mr. Wood, that a school teacher
has the right to nominate and change the bene-
ficiary as often as she pleases? A. That’s right.

Q. And this information that you have given us
in reference to the amount stated as due Miss
Smith, was at the request of Miss Smith? A. We
took it so. The telegram was sent by her or by
her sister. It was a joint telegram.

By Mr. Green:

Q. And the answer was sent to Clara L. Smith,
care of— A. Secretary of the Board.

Q. Secretary of the Board of Education? A.
Yes.

Q. That’s all. A. I believe that the answer—
ves, that’s right. It was sent to Clara L. Smith.

By Mr. Dworetz:

_Q. Mr. Wood, did you testify in the previous
trial in this case? A. Not personally, no. These
records were brought up, I mean, from the office.

By Mr. Green:

Q. Just a minute. I just want to clarify that.
What trial do you refer to, Mr. Wood? A. I don’t
have it very clear in mind, but I have plenty of sub-
poenas here. There were trials in one of the
courts in New York City

Q. That’s what you refer to? A. I am giving
you approximate—I can give you the dates.
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Q. No. Iam justinterested in knowing whether
it was in New York City or here in Paterson? A.
Well, they were in New York City all April of this
year.

By M. Dworetz:

Q. What date? " A. On the first call for the
ninth, and I believe the final hearing was the tenth.
I don’t believe that Mr. Bevan was asked to appear
the first day of the trial.

Q. Do you know what happened to these charges
over in New York? A. No, I don’t know.

WILLIAM SHERRILIL, sworn as a witness on
behalf of the complainant, testifies as follows:

Direct examination by Mr. Green :

Q. Mr. Sherrill, you are the president of the
Guiana Realty Corporation? A. Yes, sir.

Q. Where is your place of business? A. 260
West 135th Street, New York City.

Q. And you are acquainted with Clara L. Smith?
A. Yes, sir.

Q. When did you first meet Miss Smith? A.
About the fourteenth or the.fifteenth day of Sep-
tember, 1932.

Q. And where did you meet her? A. She came
over to New York at my place. I met her at my
place, 260 West 135th Street.

Q. Did you have a conversation with her? A.
Yes, sir.

Q. What was it? A. She said she was referred
to see me by Mr. John W. Walker in reference
to obtaining a loan of five hundred dollars.
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Q. And did you have a conversation with her
regarding the lending of five hundred dollars to
her? A. Yes, sir.

Q. Well, suppose you tell us just in your own
words what took place from that time on? A.
I said to Miss Smith: ‘“ Why should Mr. Walker
send you to me?’’ Of course

Mr. Dworetz: I object to what Mr. Wal-
ker told her.

Mr. Green: He is not saying what Mr.
Walker told her. He is saying what he
told Miss Smith.

Q. Go ahead, Mr. Sherrill? A. She said she
was sent to Mr. Walker by a friend of hers, Mr.
Thomas, and that Mr. Walker said he didn’t have
the money, and because he is a friend of mine
also he referred her to me, and Miss Smith said
to me she needed this money very, very badly,
because she had had some trouble with the Board of
Education before and she didn’t want to be called
about this, as her job—her job is at stake. She
also showed me some checks—I have got one of
the checks here—telling me there is some money
coming back. She deposited some checks in some
bank in this city, some checks given to her, and
the checks bounced back to her. I got one of the
checks here. Of course, there was several of them.
Of course I gave her back the checks, and she
said that her father was going to help her out
on money that was coming to him, and that check
bounced back, and if we didn’t give her money she
is going to lose her job because she was warned
by the school board on several occasions previous.
She also told me, she said: ‘‘Mr. Sherrill, we are
very wealthy people over there.” I said: ‘I
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don’t know about Jersey people. I have never
been there.”” She said her father was a kind of
magistrate, justice of the peace, and they owned
lots of property, money in the bank, and the money
was tied up over here. She said if I loaned her
five hundred dollars she has got collateral. So I
said: ‘““What kind of collateral. I would like to
see something.”” Miss Smith took out a letter
reading that there was a lot of money to her credit
and her sister’s credit in Trenton, and the lettter
outlined, I mean further outlined, that if they bor-
rowed money against this fund, and if you com-
plained to the Board of Education if they didn’t
pay up, they are subject to some scolding, some-
thing of that nature.

Q. (Showing witness) I show you a letter dated
June 10th, 1932, and ask you if that is the letter
youreferto? A. Yes,sir.

Mr. Dworetz: May I see that letter?

(Counsel is handed letter.)

Mr. Green: I offer the letter in evidence.

The Chairman: Any objection? No ob-
jection? It will be admitted.

(Letter is marked Exhibit P-4.)

Mr. Green: (Reading letter):

‘““‘Board of Education
Paterson, N. J. :
Public School Number 18.

To Whom It May Concern:

““The Misses Smith, Florence A. and
Clara L., have asked me to furnish the fol-
lowing information concerning the Teach-
ers’ Pension and Annuity Fund. Former
has $1,845.16; credited to Clara L. $1,415.23.
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“The fund consists of accumulated de-
duction from the salary of the teacher
plus interest and any possible dividends.
The teachers employed in the City of Pat-
erson are forced to accumulate this fund
which increases each month. Dues are de-
ducted from each check before same is pre- -
sented to the teacher. Thus, the teacher
has no chance in defaulting membership.

‘“‘Kach teacher has the sole privilege of
naming the beneficiary. This may only be
done by signing the proper nomination sheet
and forwarding the same to our Trenton
office. These blanks will not be furnished
upon request if there are any claims or
complaints against the teacher concerned.
Thus, presentation of these blanks for prop-
er signatures indicate that the teacher in
question is permitted to transfer the fund.

“The fund will only be paid to the bene-
ficiary after he or she has established his
or her identity as the proper person to
receive the same.

“This fund is not an insurance. It is
paid to the beneficiary in case of the death go
or resignation of the teacher in question.

““Any teacher of our city system who.
uses this fund as security in any transac-
tion is really risking his or her position in
the case of default. However, the Board
of Eduecation will not entertain any verbal
complaint. WgriTTEN Proor or THE CoM-
PLAINT Must BE SUBMITTED.

‘“Any teacher who is employed by us
for thirty-five or more years may re- 40
tire, and, because of the strength of this
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fund, receive half pay as long as he or she
may live. In this case, the beneficiary has
no further claim to the fund.

I sincerely hope that this information
will be of value and assistance to those
concerned, and will go far enough to say
that there are not, and never have been any
claims listed by our Board of Education
against either of the young ladies concerned.

Very truly yours,

Lewris A. BENNERT,
General Supervisor.’’

In the lower left hand cormner:
“LAB/BBS”’

Q. And that is the letter that Miss Smith gave

you? A. Yes, sir.

Q. And then what happened? A. I gave her
back—that is, I mean, I gave her back that letter
and her papers. I told her that I would like to
get the advice of my banker, and if she will come
over the next day I will go with her to the Dunbar
National Bank and see Mr. Thien, who is the vice-
president there. I always consult him. In case
of any advice, I would rather consult him.

Q. What other papers? You said you gave her
back her letter and other papers. What other
papers did she have? A. She had that paper, a
nomination—you know, that paper.

Q. From the pension fund? A. Yes, sir, the
one that she executed, you know, that said ‘‘Nom-
ination Blank”’.

Q. Did you ask her what that was? A. Yes,
sir, she said that was a nomination form in ac-
cordance with this letter.
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Q. What did she want to give you that for?
A. Because she said that is the form which she
will have to execute if I am going to give her
the money. :

Q. Why was she going to execute that form?
A. Well, she said that when she executed that
form, that makes her borrow—I mean, if she
borrowed the money from me, that money loaned
would be secured. The loan would be secured.

Q. So you gave her the papers back on the
fourteenth of September? A. Yes, sir.

Q. Did she come back the next day? A. She
came back the next day. She told me she would
be a little late getting here because she would
have to get somebody to put in her place to teach,
or get a doctor’s certificate—you know.

(). What time did she come back? A. She came
back—it was between two and three, something
like that, but it was before the bank closed. It
was before the bank closed.

(. What did you do then? A. I took her to
Mr. Thien. I said: ‘‘Have you got those
papers—’’ :

Q. As soon as she got there you went right
over to Mr. Thien? A. Yes. As soon as she
got there I asked her: ‘“Have you got those
papers you showed me last night?’’ She said:
“Yes.”” T said: ‘“‘Come on. Come over to the
bank.’”” T told Mr. Thien: ‘‘This is a lady by
the name of Miss Smith from Jersey. Mr. Walker
sent her to me to get a loan of five hundred
dollars, and she has some papers here and I
want to get your advice,”” and Mr. Thien said:
“Very well.”” So she opened her bag and showed
Mr. Thien. Mr. Thien have a talk with her,
asked her a few questions and so on, and ex-
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changed ideas, because he is a Jersey man him-
self. Then Mr. Thien said to me, ‘“Well, Sherrill,
the letter speaks for itself, and the very presence
of this nomination blank according to the letter.
I think if the letter—if the facts are as they are
as in the letter, I think it is a good risk,”’ and
I gave her the five hundred dollars, and she
executed the thing first, of course.

Q. Did she tell you that if she put your name
on that certificate, she would change it right
after that again?

Mr. Dworetz: 1 object to the question
on the ground that it is leading.

By the Chairman :

Q. What did she tell you with reference tothe
paper? A. She told me that that was collateral
and only one person could get that at the time.
She told me she had two, one belonged to her
sister. ‘“Well,”’ T said, ‘‘will you give me both,
so I will have a copy so when I mail one to Tren-
ton I will have a copy.”’” So she gave me both.
Mr. Thien told me: ‘‘By all means, mail it right
out to Trenton.”” So I mailed it, and kept a

copy.-

By Mr. Green:

Q. After you spoke to Mr. Thien where did
you go with Miss Smith? A. I went back to my
office.

Q. And what did you go there for? A. I went
back there to get her an application blank to
fill out, one of my forms, you know, to fill out.
She sat down there and she filled it out, and
then I asked her who she knew in New York she
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could get as endorser. So she said she had a very
good friend, Mr. Thomas. So she went to Mr.
Thomas and brought that paper back to me with
Mr. Thomas’ name and a letter of introduction.

Q). (Showing witness) Is this the application
blank that you gave her? A. Yes, sir, that’s the
application blank.

Q. And she filled it out herself? A. Yes, sir,
but T don’t think she got the money that same
day she filled out the blank, because I told her—
she said that she have to get her sister to endorse
—1I mean, to fill it out, too, you know, to endorse.
Her sister, too, is-a school teacher, of course, I
understand, and I told her whenever she com-
pleted the form to have it notarized, and she
brought it back to me notarized with a Jersey
man, notary, and then she got the money. Then
I gave her the money.

Mr. Green: I will offer the application
in evidence.

Mr. Dworetz: No objection.

(Application marked Exhibit P-5.)

Q. Who filled out these blanks here? A. Miss
Smith filled it out herself. She sat down at the
desk and filled it out. That’s all her own hand-
writing. :

Q. I notice on the application it says: ‘‘Do
vou own any of the following.”” Now, under
certain of the things after that there are lines
drawn under. What does that mean?

Mr. Dworetz: The application has been
introduced in evidence, and the application
speaks for itself. Let counsel read the
whole application.

Mr. Green: I don’t want to.
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Q. It says: ““Do you own any of the following:
Real property’’—underscored—*‘land, household
furniture, office fixtures, automobile, piano’’—
underscored—*‘radio, jewelry, machinery fixtures,
stoek in any corporation. Give numbers and indi-
cate by underlining items you own.”” Who under-
lined the words ‘‘Real property’’ and the word
“Piano’’? A. Miss Smith filled that application
out herself in her handwriting.

Mr. Dworetz: I again object to it. The
application speaks for itself. It has been
introduced in evidence. Let counsel read
the whole application.

Q. Miss Smith underscored that? A. Yes, sir.

Q. On the back of the application there is
signed by Clara L. Smith, what is that? A.
That’s—

Q. On the back? A. This is the note part of
the paper.

Q. That’s the note? A. Yes, sir, this is the
note part of the ,

Q. So that when you gave her the five hundred
dollars, she signed this note agreeing to pay
you $250 on October 15th, 19327

Mr. Dworetz: I object to that on the
ground that it is leading.

The Chairman: Well, I guess it is.
There is no use in going all over it. Any-
thing you want to read from it, read from
it

Mr. Dworetz: Read the entire applica-
tion, just don’t pick out special parts.

Q. What happened after that?
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Mr. Dworetz: Just one minute. I wish
counsel would be definite. Let’s have a
date.

Q). What happened after Miss Smith signed
the application and brought it to you with the
signatures that are on here now. What did you
do then? A. I asked Miss Smith if she was sure
she would pay me back this money without any
trouble. Miss Smith said yes. I told Miss Smith
that I am going to take some interest money that
I should pay on my property to loan to her, be-
cause I didn’t have to——

Mr. Dworetz: I object to that as entirely
immaterial, and it is not responsive to the
question.

A. Well, I am telling you what I said myself.
Simply I gave her the money.

Q. What did you do, did you give her the
money? A. Yes, sir.

Q. How did you give it to her? A. I gave her
a check.

Q. (Showing witness) I show you a check
dated September 15th, 1932, on the Dunbar Na-
tional Bank, drawn by the Guiana Realty Cor-
poration, signed by William Sherrill, president, to
the order of Clara L. Smith, for five hundred
dollars, and ask you if that is the check? A. Yes,
sir, that’s it.

Q. You gave her that when? A. Well, that
date would be the date that is on the check.

Q. September 15th, 19322 A. Yes, sir.

Q. Do you know what time of the day it was?
A. It was before three o’clock. It was before
three o’clock.
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Mr. Green: I offer the check in evidence.

The Chairman: No objection. It will be
admitted.

(Check marked Exhibit P-6.)

Q. Do you know when she cashed the check?
A. I guess she cashed it at the bank, because she
asked me if she went back to the bank if they
would cash it, and I told her: ‘“Go and see that
same gentleman, and he would see that the*check
is cashed.”’

Q. Did she pay it? A. Sir? =

Q. Did she pay the loan back? A. No, sir.

Q. When did you next hear from her after
you gave her the five hundred dollars? A. I was
in the hospital shortly after I loaned her the
money. I went for an operation in the hospital,
and when the first installment was due one of my
secretaries told me that they got a telephone call
from Miss Smith or a letter, something, saying
she would be in to pay the first installment and
they never got the money, and I came out from
the hospital from my operation, and I never got
my money, only letters and promises, so finally
I turned it over to Mr. Bragg to see what he
could do about getting my money.

Q. When was the first time after October 15th
that you received any checks from Clara Smith’
A. After October 15th or September 15th?

Q. After October 15th, after the first note was
due? A. What year?

Q. After October 15th, 19322 A. Oh, oh, I
didn’t get any checks from her. Mr. Bragg got
some checks from her. Mr. Bragg got some
money order, according to the office record




81
William Sherrill, for Complainant—Direct.

Mr. Dworetz: 1 object to the witness
reading from——

Q. Can you remember? A. No. This is from
the ledger sheet.

Mr. Glass: I think the witness has a
right to refresh his memory.

By the Chairman :

Q. Do you know what payments were made? A.
(Indicating papers.) I would have to look here,
sir, because this is from the ledger.

Mr. Glass: I object to looking at sheets.
You have the entire book here. We don’t
know where that is taken from.

Q. Don’t rely on this, but look at it first and
testify from memory?

Mr. Dworetz: I object to it.

A. Mr. Bragg gave me three money orders.

Mr. Dworetz: Iobject to the witness read-
ing from this memorandum unless he has
the entire set of books.

Q. Does that refresh your memory? A. Yes,
sir, it was in June, 19

By Mr. Dworetz:

Q. Just one minute. Do you keep books? A.
Sure I keep books.

Q. Where are they? A. The books are in my
office.

Q. Why didn’t you bring the entire book down?
A. This is also the ledger sheet. There is noth-

10
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ing on the ledger except this. This is the ledger
sheet.

Q. Mr. Sherrill, why didn’t you bring the en-
tire books down? A. What other book, Mister?
This is the ledger sheet. ‘‘Paid Clara L. Smith,
September 15, 1932, $500.00.°’

Q. Mr. Sherrill, why didn’t you bring the en-
tire books down? A. What books?

Mr. Green: Just a minute, if you are go-
ing to cross examine. He has introduced a
memorandum for the purpose of refresh-
ing his memory and for no other purpose.
It will not be introduced in evidence or any-
thing else.

Mr. Dworetz: I certainly have a right to
cross examine him on any statement he is
reading from. That is our contention. He
ought to have the entire books here and
not one or two memorandas. I don’t know
what he has got in the book.

The Chairman: We will note your objec-
tion on it.

By Mr. Green :

Q. (Showing witness.) I show you a check dated
October 24, 1932, drawn on the Franklin Trust
Company in the sum of $500.00, and signed by
Florence A. Smith, and ask you if you have ever
seen that before? A. Yes, sir.

Q. When did you get that? A. Miss Smith and
her sister Florence Smith came over to see me,
and Florence Smith asked to loan her some money,
and I said: ‘“No, I have to collect this money
first,”” and then they gave me this check, and when
I deposited the check the check came back two or
three times.
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Q. And it was given to you for $500.00?7 A.
Yes, sir.

Q. In payment of what? A. In payment of
both installments. I mean the entire note.

(). The loan to Clara Smith? A. Yes, sir.

Q. And you deposited that check for collection?
A. Yes, deposited it through my bank.

Q. Wasitpaid? A. No,sir. It was redeposited
today, and it came back.

(Check marked Exhibit P-6.)

(). (Showing witness.) I show you a check dated
November 5th, 1932, drawn on the Franklin Trust
Company of Paterson, payable to the order of
Harry Bragg in the sum of $575.00, and signed
Florence A. Smith, and ask if you ever saw that
check before? A. Yes, sir, Mr. Bragg gave me
this check. He said he deposited this check three
times and it came back.

Mr. Dworetz: I ask that that be stricken
out what Mr. Bragg told him.

The Chairman: Strike it out, what Bragg
said.

By the Chairman :
Q. You got the check back? A. Yes, sir.

By Mr. Green:

(. What was that check given to Mr. Bragg for?
A. In payment of the loan.

M. Dworetz: I object to that, as to what
it was given to Mr. Bragg for.

The Chairman: He knows that. Of course
he knows that.

Mr. Dworetz: I object to that. How does
he know?

A )
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Q. It was given to Mr. Bragg to pay for this
loan?
Mr. Dworetz: I object to this. How does
he know? I object to it.
Mr. Green: I asked him if he knows
and he says yes.

Q. Do you know what this check was given to
Mr. Bragg for? A. Yes.

Q. For what? A. In payment of the loan by
the Guiana Realty Corporation to Clara 1. Smith.

Q. And was it deposited for collection? A.
Yes, sir.

Q. Was it paid? A. No, sir.

Mr. Dworetz: At this time I ask that the
testimony regarding the check that was
given to Harry Bragg be stricken out on
the ground that the check was not given to
the complaining witness.

Mr. Green: Harry Bragg is here.

Mr. Dworetz: Let’s have the best evi-
dence. If he is here, let him testify. I ask
that that be stricken out in regard to Harry
Bragg, in regard to these checks.

Mr. Green: Harry Bragg was this man’s
lawyer, and he has a right

Mr. Dworetz: If he is here, let him tes-
tify. Let’s have the best evidence.

Mr. Green: You will have all the evi-
dence.

Mr. Dworetz: That’s what we want.

Q. From October 15, when the first part of the
note was due, did you receive any correspondence
from Clara Smith? A. Yes, sir.
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Q. Relative to the payment? A. Yes, sir, I re-
ceived a number of correspondence.

Q. Who is Miss Hawkins? A. Miss Hawkins is
one—a clerk in the office.

Q. Of the Guiana Realty Corporation? A. Yes,
sir.

@ (Showing witness). I show you letter dated
October 31, 1932, and ask you if that was received
by your office from Clara Smith? A. Yes, sir.
Miss Hawkins brought this letter to me in the
hospital and showed me that’s all she got from
Miss Smith.

(Letter marked Kxhibit P-7.)

Mr. Green (Reading letter): ¢“39 12th
Avenue, Paterson, New Jersey.

October 31, 1932.
“Dear Miss Hawkins:

“Thanks so much for your kindness.
However, this mixup is all without cause.
I will phone you just what evening I’ll be
over. Please excuse the briefness of this
note, but I was out awhile today against
the Dr’s orders and am paying up for it
with aches and pains.

“Mr. Sherrill has our every good wish
for his health.

Yours truly,
Clara L. Smith.

“P.S. We received our notice from the
bank in Tuesday’s mail, but they attempted
to get us by phone before.”’

Q (Showing witness). I show you letter dated
November 11th, 1932, addressed to you and sent
by Clara L. Smith, and ask you if you received
that from Clara L. Smith? A. Yes, sir.
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(Letter marked KExhibit P-8.)

Mr. Green (Reading letter): €39 12th
Avenue, Paterson, New Jersey.

November 11th, 1932.
10 ““Dear Mr. Sherrill :

““We were all glad to learn that you are
home again, and hope to see you some time
soon. My cousin, William MecAllister, died
Wednesday, and services will be held at
the Duncan Parlors tomorrow evening. It
will be quite late when we get away from
the family, so we will not plan to stop by

| your home. Also, if T am as nervous as [
| have been I am not going to the funeral.
| 20 ‘Tt was not necessary at all for that check
to have been returned to you as it was and
I really don’t blame you for turning it over
to a lawyer. After all, business is busi-
ness, and should be kept separate from
friendship, and since I mean nothing but
right in my dealings, I never am afraid of
lawyers. I guess Mr. Bragg told you of
our communications. I would certainly have
been to the office, but have been ill in bed
with tonsilitis, and the continued unset-
tled weather makes me feel miserable.
‘‘Please give my regards to Miss Hawk-
ins.

30

Sincerely,
Clara L. Smith.”’

Mr. Green: Will you please go over these
telegrams, so as to admit them?
Mr. Dworetz: I don’t know what was
40 done before, but I would like to see them
now.
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(Mr. Dworetz looks over telegrams.)

We will admit them all except this one.

Mr. Green: I would like to introduce
nine telegrams—introduce them as one ex-
hibit.

(Telegrams marked as one exhibit, KEx-
hibit P-9.)

Q). (Showing witness) These telegrams here,
they were sent to you and to your lawyer with ref-
erence to the loan of five hundred dollars to Clara
Smith? A. Yes, sir.

Mr. Green: Telegram dated December
10, 1932:

““Attorney Harry Bragg
580 St. Nicholas Ave
Communicating with you Monday
Clara Smith,”’
December 12, 1932:

‘“Attorney Harry Bragg
580 St. Nicholas Ave

Regret many incidents connected with
transaction it seems to be a jinx adjusting
satisfactorily here can send cash before
Wednesday three o’clock possibly Monday
or Tuesday want to allow time for adjust-
ment will pay you well for trouble caused
please control situation until then not at-
tending school due to illness

Clara Smith.”’

(). Did she send the money in accordance with
the statement in the telegram here? A. No, sir.

December 14, 1932:
‘“Attorney Harry Bragg
580 St. Nicholas Ave

40
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Balance following trying to keep my
word have papers to prove our account was
made short due to a check given us.”’

Q. Did she send the money following that tele-
10 gram? A. No, sir.

January 15, 1933:
“William Sherrill
260 West 135 St
New York N Y

I mean to do what is right by you and
will prove same:if given opportunity com-
municating with Mr. Bragg also

Clara Smith.”
20
Q. Did she pay the loan after receipt of that
telegram? A. No, sir.

January 15, 1933:
¢ Attorney Harry Bragg
580 St. Nicholas Ave
New York New York

Tried to phone you today regret that L
have been such a nuisance adjustment can
30 be made Thursday evening at your con-
venience delays were unavoidable you will
understand explanations will pay for all
extra trouble answer collect via Postal
Telegraph communicating with Mr. Sher-
rill also
Clara Smith.”

Q. Did she pay following the sending of that
telegram? A. No, sir.

40




89
William Sherrill, for Complamant—Direct.

January 19, 1933:
‘“‘Harry Bragg
580 St. Nicholas Ave
New York New York

Just received some expecting rest later
will forward money order to office will be
over later Friday myself.

Clara Smith.”’

February 6, 1933:
¢ Attorney Harry Bragg
111 John St
New York N Y.

Phoned yesterday no answer will be to
office Friday
Clara Smith.”’
March 2, 1933:
¢ Attorney Harry Bragg
111 John St
New York N Y.

Will meet you Tuesday evening at seven
without fail
Clara Smith.”’

Q. Now, in pursuance of these telegrams, did
vou have any conversation with Miss Smith?

The Chairman: With Clara Smith.

Q. (Continuing) With Clara Smith, with refer-
ence to the signature of Benjamin Thomas as a
co-maker on the note? A. Yes, sir. When I gave
Miss Smith this application I told her that Jersey
form collateral that she had was all well and good,
especially since Mr. Thien seemed to think that

Mr. Dworetz: 1 object to what Mr.
Thien seemed to think. Let him testify
directly.
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Q. Go ahead. A. So I told her

Mr. Dworetz: One minute. I move that
the testimony in regard to Mr. Thien be
stricken out.

The Chairman: We will strike out what
he said in regard to Mr. Thien. Go ahead.

A. T told her in view of the fact that the other
co-maker is her sister and her father is justice of
the peace, I must have a New York person, and
she said: ‘“Yes, I have got a very good friend in
New York, Mr. Benjamin Thomas, proprietor of
the Broadway Auto School’’; and I said all right.
She came with a letter from Mr. Thomas, Broad-
way Auto School, saying that anything done for
her would be appreciated. I think I showed you
this letter.

Q. Did you speak to Mr. Thomas after you gave
her the five hundred dollars?

Mr. Dworetz: I object to that on the
ground it is immaterial.

The Chairman: What is the purpose of
this?

Q. Did you have a talk with Clara L. Smith
after the loan was granted? A. Yes, sir.

Q. With reference to the signature of Mr.
Thomas? A. Yes, sir.

Q. What was that conversation? A. She—Miss
Smith told me that Mr. Thomas endorsed the note
for her and gave her the letter. Now, knowing
Mr. Thomas’ Iletter-head, ¢‘‘Broadway Auto
School”’, you know, I took it for granted——

Mr. Dworetz: Just a minute
Mr. Green: Let him talk.
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Mr. Dworetz: No, we are going to con-
duet this in an orderly fashion, I don’t want
any hearsay to go in.

Mr. Green: Let him answer.

Mr. Dworetz: He was characterizing
the testimony of——

A. (Continuing) Miss Smith told me Mr. Thomas
endorsed this note for her.

Q. Did you find out afterwards whether Mr.
Thomas endorsed it for her or not? A. Yes, sir.

(). What did you find out? A. When the note
was due and the money wasn’t paid, I sent Mr.
Thomas a letter demanding payment as an en-
dorser of this note, and Mr. Thomas sent me back
an answer stating that it is true that he gave Miss
Smith a letter

Mr. Dworetz: Just one minute please.

Q. Not what he told you, but after he wrote to
vou or spoke to you, did you speak to Miss Smith
about it? A. Yes, sir, I told Miss Smith. :

Q. What did you tell Miss Smith? A. I said:
“Miss Smith, how can you do such a thing, to
bring me this note with Mr. Thomas’ name saying
he signed it, and Mr. Thomas said he didn’t sign it.

Mr. Dworetz: I object to what Mr.
Thomas said.

Mr. Green: This is a conversation with
Miss Smith.

A. (Continuing) And Miss Smith told me: ‘‘He
signed the note, and he is a friend of my father
and he comes to my house, and he and my father
have been friends so long.”’
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Cross examination by Mr. Dworetz:

Q. Do you know Mr. Thomas? A. Yes, sir, I
know Mr. Thomas.

Q. Did you notarize his signature? A. No, I
didn’t notarize his signature.

Q. (Showing witness application) Is this your
signature? A. Yes.

Q. Now, as a matter of fact, you notarized Mr.
Thomas’ signature? A. I notarized Clara Smith’s
signature because she signed this in my presence
in my office. She filled out that paper in my office.

Q. (Showing witness) Is this your signature?
A. That’s my signature. I notarized Clara L.
Smith’s signature.

Q. (Showing witness) Mr. Sherrill, can you tell
us when that was stricken out? A. What?

Q. (Showing witness) I show you an applica-
tion, and ask you if you know when that was
stricken out? A. Well, T don’t know, Mister. I
have got secretaries in my office that do—I don’t
know.

Q. (Showing witness) That’s your signature
underneath that, isn’t that right? A. Yes, sir.

Q. And isn’t it true, as a matter of fact, that
you notarized Mr. Thomas’ signature? A. No. I
said that I notarized Clara L. Smith’s signature
once. I told her: ¢‘‘These are Jersey people’’,
and she must call and get that Jersey man.

Q. Mr. Sherrill, will you just read what is under-
neath your signature? A. I couldn’t read more
than I told you that I notarized Clara L. Smith’s
signature.

Q. Will you just read what is under your signa-
ture? A. ‘“William Sherrill, Notary Public, New
York County, expires’’—is that what you want
me to read?
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(). And whose signatures are above your signa-
ture? Will you please read this? A. Well,
Mister ;

(). Will you please read the signatures that are
on there above your signature? A. ‘‘Florence A.
Smith, Benjamin Thomas, Fillmore Smith.”’

Q. Mr. Sherrill, do you know what was printed
here on these lines that were stricken out? A. I
told you no, I don’t know.

Q. Do you know? A. T don’t know.

Q. Was it an affidavit? A. I don’t know. I
don’t know nothing.

Q. No? You don’t know? A. No more than as
far as that line is concerned. I have secretaries
in my office. I don’t do all the work myself.

Q. You took care of this transaction, did you
not? A. Yes.

Q. Just answer the question? A. Yes.

(). Mr. Sherrill, what is your relation with the
Guiana Realty Corporation? A. President.

(. Who are the other officers of the Guiana
Realty Corporation? A. I don’t have to discuss
that. It is not necessary for me to discuss that.

Mr. Dworetz: Will the stenographer re-
peat the question?

Q. (Repeated by stenographer) Who are the
other officers of the Guiana Realty Corporation?
A. T'refuse to answer. What do you call that legal
technicality on the ground there, counsel? What
is the answer to that? No, sir, I won’t answer.
It isn’t necessary to tell that, who are the stock-
holders. My partners, why——

Mr. Dworetz: At this time I ask the
Board to direct Mr. Sherrill to answer the
question.
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A. (Continuing) I have dealings with:

Q. Just a minute. You have been talking
enough. Now, just a minute. A. You talk plenty,
too.

Mr. Dworetz: I haven’t started yet. At
this time I ask the Board to direct the wit-
ness to answer the question.

A. I refuse to answer on the grounds——

Mr. Dworetz: I wasn’t talking to you.
Will you please keep quiet. I am directing
this to the Board.

The Chairman: If you know. I suppose

« there is no harm in telling who the other
officers are.

A. I am the President of the corporation. I had
dealings with Miss Smith. I am President of
the corporation.

Mr. Dworetz: 1 again make the request.

A. (Producing paper) If this will help him. This
was sent to me from Albany, with all the people
in the corporation on it.

The Chairman (Reading): ¢“William
Sherrill, Gerald Smith and KEdward
Howell.”’

Q. Who were the officers of the Guiana Realty
Corporation in September, 19327 A. These same
people.

Q. When was the corporation organized? A.
There is the paper.

Q. I am asking you? A. See the paper. It
is on the paper there from Albany. Got the paper
to show you. I am not a college graduate. I got
a paper. Itis from the Secretary of State.
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The Chairman (Reading): ‘‘Eighteenth
of August, 1931.”’

Mr. Dworetz: If the Board please, d
have asked the witness and I believe T am
entitled to an answer from him.

The Chairman: He says these are the
names in this paper.

Mr. Dworetz: I asked him who were the
officers in September, 1932.

The Chairman: He said he was Presi-
dent.

Mr. Dworetz: 1 asked him who the of-
ficers were.

The Chairman: What officers do you
want, which ones?

Mr. Dworetz: Who were the officers in
1932, all the officers.

By the Chairman

Q. You were President at the time, weren’t you?
A. Yes, sir. ‘

(). Who was your secretary? A. At the present
time Ada Howell is the secretary.

Q. Do you have a Treasurer? A. No, no. I
am the President and Treasurer.

(). The two main offices you hold? A. Yes, sir.

By Mr. Dworetz:

(). Mr. Sherrill, who are the officers at the pres-
ent time? A. These same people.

(). When was the last time the Guiana Realty
Corporation held a meeting?

Mr. Green: T object to that as immater-
ial, improper and irrelevant.
The Chairman: Objection sustained.
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Q. Mr. Sherrill, what is the present status of the
corporation?

v

Mr. Green: I object to that as irrelevant,
incompetent and immaterial.
The Chairman: Objection sustained.

Q. Has the corporation still got a franchise,
Mr. Sherrill?

Mr. Green: I object to that upon the
same ground.
The Chairman: Objection sustained.

Q. Will the witness please answer the last

question?

L The Chairman: The objection was su-

stained.

Mr. Dworetz: Now, if your Honor please,
here are complaints made by the Guiana
Realty Corporation, and we certainly are
entitled to know, and so is the Board en-
titled to know, whether or not they are a
lawful corporation; whether they have a
right to use the name of the Guiana Realty
Corporation, and whether or not there is
such a thing as the Guiana Realty Corpora-
tion. It is very material.

The Chairman: Well, in what way is it
material.

Mr. Green: If there is any question
about it, it is a matter of defense. It is
certainly not material on the complaint.
The complaint is here. Just a complaint
against a teacher for conduct unbecoming
a teacher.

The Chairman: Objection sustained.
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Mr. Dworetz: We certainly have a right
to know who the complainant is, whether or
not they are in good standing or not. Cer-
tainly, that is very material.

Mr. Green: It is not material at all.

The Chairman: I don’t think so.

Mr. Dworetz: I would like to get my
position clear in this matter, and that is
this: When I get a ruling from the Chair-
man, whether or not that ruling goes for
the entire Board, and I would like to get
the record straight on that.

The Chairman: Presumably it does.
They don’t seem to object to it on their
parts.

Commissioner O’Dea: Then we may be
voting forever. I don’t see why the Chair
hasn’t got the power to rule on any issue
of that nature. I don’t know how the other
members feel about it, but I don’t feel like
sitting here and voting on every issue that
comes up. I don’t think there is any mem-
ber here who questions the competency of
the Chair. If there is I think they should
have an opportunity of voicing their de-
sires. If not, I think the same procedure
should be carried out.

‘What are you going to vote on? Whether
the Chair

The Chairman: We are going to vote
whether the witness has to answer that ques-
tion or not, whether the Guiana Realty Cor-
poration is now in good standing or not—
whether it is material to this issue or not.

Mr. Green: Whether you want that ques-
tion answered or not.
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The Chairman: Yes.

Commissioner O’Dea: What is the ques-
tion?

Mr. Green: You are voting on whether
the Guiana Realty Corporation is a corpora-
tion in good standing at this time.

Commissioner O’Dea: What was the pre-
vious ruling?

The Chairman: That it was immaterial
and incompetent and a question not neces-
sary to be answered by the witness.

The Secretary (calling the roll): Don-
ohue?

Commissioner Donohue: No.

The Secretary: Fliteroft?

Commissioner Fliteroft: No.

The Secretary: Grobart—ecannot vote.

Commissioner Grobart: Why?

The Secretary: Because you weren’t
here.

Commissioner O’Dea: How about that?

Mr. Dworetz: Let it be noted on the
record that we will consent to it, if that will
satisfy Counsel. We won’t question five
or ten minutes.

The Secretary: Grobart?

Commissioner Grobart: No.

The Secretary: O’Dea?

Commissioner O’Dea: No.

The Secretary: Patmos?

Commissioner Patmos: No.

The Secretary: Torrey?

Commissioner Torrey: No.

The Secretary: Walker?

Commissioner Walker: No.

The Secretary: Finn?
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Commissioner Finn: No.

Mr. Dworetz: I ask an exception to the
Board’s ruling.

The Chairman: Exception is allowed.

(). Mr. Sherrill, you as president of the Guiana
Realty Corporation, can you tell us when the last
annual report was submitted to the Secretary of
State of the State of New York?

Mr. Green: I object to that on the same
grounds.

The Chairman: Objection sustained.

Mr. Dworetz: I will now ask for a ruling
of the Board on the question.

The Secretary: Commissioners Dono-
hue?

Commissioner Donohue: No.

The Secretary: Fliteroft?

Commissioner Fliteroft: No.

The Secretary: Grobart?

Commissioner Grobart: No.

The Secretary: O’Dea?

Commissioner O’Dea: No.

The Secretary: Patmos?

Commissioner Patmos: No.

The Secretary: Torrey?

Commissioner Torrey: No.

The Secretary: Walker?

Commissioner Walker: No.

The Secretary: Finn?

Commissioner Finn: No.

The Secretary: 8 noes. Ayes, none.

Commissioner O’Dea: I would like to
move at this time that in all matters of
this nature, that the decision be made by the
Chair. TIs that in order?
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Mr. Green: I don’t think so.
Commissioner O’Dea: Then I withdraw
the objection, but this thing will go on for- |
ever, going on at this rate. |
Mr. Dworetz: At this time I take an |
exception to the Board’s ruling. ‘
The Chairman: KException allowed. |

Q. What business is the Guiana Realty Cor-
poration in? A. Real estate, Mister—own prop-
erty.

Q. Does the Guiana Realty Corporation lend |
money? A . Sometimes. ‘:

Q. Is the Guiana Realty Corporation licensed
by the Banking Department of the State of New
York?

Mr. Green: I object to the question.

The Chairman: Objection on what
ground?

Mr. Green: Same ground.

The Chairman: Objection sustained.

Mr. Dworetz: I ask for a ruling by the
Board.

The Secretary:
hue?

Commissioner Donohue: No.

The Secretary: Fliteroft?

Commissioner Fliteroft: No.

The Secretary: Grobart?

Commissioner Grobart: No.

The Secretary: O’Dea?

Commissioner O’Dea: No.

The Secretary: Patmos?

Commissioner Patmos: No. ;‘

The Secretary: Torrey? '3
Commissioner Torrey: No.

Commissioners Dono-
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The Secretary: Walker?
Commissioner Walker: No.

The Secretary: Finn?
Commissioner Finn: No.

The Secretary: Noes 8, ayes, none.

Q. Mr. Sherrill? A. Yes sir.

(). Isn’t it a fact that most of your business is
that of lending money? A. Well, I wish it was—
I mean I had the money. When you say that most
of my—why, I would be tickled to death.

Mr. Dworetz: At this time I ask that
the statement made by the witness be
stricken out as not responsive.

(). (Repeated by stenographer) Isn’t it a fact

that most of your business is that of lending
money? A. No.

Q. But you do lend money, the Guiana Realty
Corporation? A. Sometimes.

(. How many loans have the Guiana Realty
Corporation made within the past year?

Mr. Green: I object to the question on
the same grounds.

The Chairman: Objection sustained. ;

Mr. Dworetz: I ask for a ruling of the
Board.

The Secretary: Commissioners Dono-
hue?

Commissioner Donohue: No.

The Secretary: Iliteroft?

Commissioner Fliteroft: No.

The Secretary: Grobart?

Commigsioner Grobart: No.

The Secretary: O’Dea?

Commissioner O’Dea: No.
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The Secretary: Patmos?
Commissioner Patmos: No.

The Secretary: Torrey?
Commissioner Torrey: No.

The Secretary: Walker?
Commissioner Walker: No.

The Secretary: Finn?
Commissioner Finn: No.

The Secretary: Noes 8, ayes none.

Q. How much money has the Guiana Realty
Corporation loaned in 19327

Mr. Green: Object to the question on
the same grounds.

The Chairman: Objection sustained.

Mr. Dworetz: May I have a ruling of the
Board on the question?

The Chairman: Well, if you want. It
looks as if you are wasting a lot of time.

The Secretary: Commissioners Dono-
hue?

Commissioner Donohue: No.

The Secretary: Fliteroft?

Commissioner Fliteroft: No.

The Secretary: Grobart?

Commissioner Grobart: No.

The Secretary: O’Dea?

Commissioner O’Dea: No.

The Secretary: Patmos?

Commissioner Patmos: No.

The Secretary: Torrey?

Commissioner Torrey: No.

The Secretary: Walker?

Commissioner Walker: No.

The Secretary: Finn?

Commissioner Finn: No.

The Secretary: Nays 8, ayes none.
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Q. Can you tell us, Mr. Sherrill, as president of
the Guiana Realty Corporation, how much money
they loaned in September, 1932, at the time the
loan was made to Miss Smith, during that month?

Mr. Green: I object to that question for
the same reasons.

The Chairman: Objection sustained.

Mr. Dworetz: I ask for a ruling of the
Board.

The Secretary: Commissioners Dono-
hue? :

Commissioner Donohue: No.

The Secretary: Fliteroft?

Commissioner Fliteroft: No.

The Secretary: Grobart?

Commissioner Grobart: No.

The Secretary: O’Dea?

Commisgsioner O’Dea: No.

The Secretary: Patmos?

Commissioner Patmos: No.

The Secretary: Torrey?

Commissioner Torrey: No.

The Secretary: Walker?

Commissioner Walker: No.

The Secretary: Finn?

Commissioner Finn: No.

The Secretary: Nays 8, ayes none.

. How many loans did the Guiana Realty Cor-
poration make on the fifteenth of September, 19327
A. T don’t know.

Q. Mr. Sherrill, when was the first time Miss
(Clara Smith came to you in reference to a loan?
A. Just as T testified before.

(). Just answer the question. When did Miss 49
Smith come to you for the first time to make a
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loan? A. It was either the thirteenth or four-
teenth of September, 1932. Yes, either the thir-
teenth or fourteenth.

Q. (Showing witness) I show you Exhibit P-4,
and ask you when you allege to have received that
from Miss Smith? A. Miss Smith had this let-
ter

Q. When did you receive it? A. Miss Smith
showed me :

Q. When did you receive it? A. The very first
time she came to me.

Q. When was that? A. Either the thirteenth or
fourteenth of September, 1932, Miss Smith had
a letter.

Q. What was said on the thirteenth or four-
teenth of September? A. About what? About
that letter?

Q. About the loan? A. Miss Smith came to me
and she says: ““Mr. Sherrill, I am from Mr. John
W. Walker.”” 1 said: ‘“What John W. Walker,
168 West 158th Street?’’ Miss Smith said yes.
She said: ‘“Well, I am here to seek a loan from
you.”” I said: ‘‘Well, I am surprised Mr. Walker
sending you to me to get a loan of that amount,
five hundred dollars.”” Miss Smith said she needed
the loan, checks were coming back, she had to
meet an obligation; had some trouble with the
School Board and her job was at stake; she was
not to be called in again. She said they were
wealthy people that owned property in Jersey,
and father is justice of the peace, gets salary,
makes big money; her sister is in school; her
brother-in-law, she told me, owned something in
Long Island, and she said on top of that, ‘I have
good collateral.”” So I read the paper. I said:
““Well, you come back tomorrow. I would like to
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get some advice on this letter.”” That was all,
Counsel. You can ask me that all night and you
will get the same.

Q. Mr. Sherrill, she did tell you she needed
the money to pay obligations, isn’t that right? A.
Sure, sure.

(). No question about that? A. Sure. :

Q. She needed the money to pay obligations?
A. Oh, yes, she told me that, yes.

(). When did you receive the application filled
out from Miss Smith? A. The next day, after we
went over to the bank.

Q. The application was filled out before you
went over to the bank? A. No. The application
was filled out after I got Mr. Thien’s opinion about
that letter.

Q. Mr. Sherrill, before you went over to the
bank, was the application or was it not filled out?
A. It wasn’t filled out because I had to get some
advice on that letter there about all the money in
the pension fund. I sought the advice. Usually
do. Talways go get advice.

Q. And that advice that you wanted was se-
cured by Miss Smith from the pension authori-
ties, nominating the Guiana Realty Corporation
as beneficiary, is that right? A. No, that wasn’t
the advice. The letter had a lot of big words. I
am not a walking dictionary. The bank got a dic-
tionary and understands lots of things. I am not
a college graduate. I came to this country—I didn’t
even finish school in the country where I came
from.

(). Miss Smith made the Guiana Realty Corpora-
tion beneficiary, right? A. Yes, I understand
so.
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Q. As collateral for a loan that she got from
the Guiana Realty Corporation, right? A. Well,
that was so, a part of it, but that court over——

Q. Just a minute. Didn’t Miss Smith give you,
rather, name the Guiana Realty Corporation as
beneficiary in her pension fund? A. Oh, it was
done. It was done.

Q. That’s all. Is that right? A. Yes, it was
done.

Q. How much security did she give you? A.
‘What Miss Smith told me she had——

Q. How much security were you getting in ex-
change? If you will just answer the question? A.
‘What security? That letter was given to me.

Q. She named the Guiana Realty Corporation
as beneficiary. How much was that worth? A.
Oh, I don’t know. I don’t know.

Q. Didn’t you write to the Pension Fund? A.
Yes, no, no. No, no. All T did was to send this
thing to their—send a copy of this thing. T think
Mr. Green got one.

By the Chairman:

Q. You sent that to Trenton, did you? A. Yes,
sir, green paper, and I got an answer.

Q. It has been offered here in evidence, I guess.
A. Yes. Making beneficiary, that’s all.

By Mr. Dworetz:

Q. Mr. Sherrill, you knew that the amount nam-
ed in the blank nominating the Guiana Realty
Corporation as beneficiary was somewhere in the
sum of eight or nine hundred dollars? A. No, I
didn’t know nothing at the time I took it to Thien
and showed it. What does the letter say—fourteen
or sixteen hundred dollars.

Q. You got the information from the Pension
Commissioner? A. No, no. Here is the letter
from the pension man. He didn’t tell me nothing.
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“Dear Sir:

‘‘Receipt is acknowledged of your letter
of September 15th, enclosing a nomination
of beneficiary signed by Miss Clara L.
Smith. Number of this fund 11557. This
form appoints the Guiana Realty Corpora-
tion as sole beneficiary in case of Miss
Smith’s death. Signed, John A. Wood.”’

Q. What is the date of the letter? A. October
3, 1932.

Mr. Dworetz: Any objection to the letter
going in evidence ?

Mr. Green: No.

(Letter marked KExhibit D-1.)

Q. Mr. Sherrill, how much money did you give
to Miss Clara Smith? A. Check for five hundred
dollars.

Q. When was that check given? A. Seems to
me the check was—whatever the date is there.
You got the check there. I gave her a check, what- .
ever date it is, that’s all. I can’t remember every-
thing.

Q. Mr. Sherrill, where was this check given?
Was it given at your office? A. Yes, sure, 260
West 135th Street.

Q. Where was the check cashed? A. I don’t
know, Mister. - I have got an account in this
bank.

Q. You don’t know where this check was cash-
ed? A. No, sir. I presume it was cashed at the
bank. I gave her the check like I give anybody a
check.

Q. After you gave Miss Smith this check mark-
ed Exhibit C-3— A. Yes, sir.
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Q. What happened after that? A. I don’t
know.

Q. Did you go to the bank with Miss Smith?
A. No, no. I went with Miss Smith before to get
advice on that letter before, don’t you under-
stand what I tell you? I am begging you to
understand.

Q. Mr. Sherrill? A. Yes, sir.

Q. Is it not a fact that you went with Miss
Smith to the Dunbar National Bank and cashed
this check, because Miss Smith had no account in
the Dunbar National Bank? A. No. I took Miss
Smith to get some advice from Mr. Thien on the
letter before

Mr. Dworetz: I ask that that be stricken
out. It is not responsive to my question.

Q. (Repeated by stenographer) Is it not a fact
that you went with Miss Smith to the Dunbar Na-
tional Bank and cashed this check, because Miss
Smith had no account in the Dunbar National
Bank? A. No.

Q. You knew that Miss Smith had no account
in the Dunbar National Bank? A. He is speaking
about Mr. Trien

By Mr. Green:

Q. Answer yes or no. The question was: You
knew that Miss Smith had no account in the Dun-
bar National Bank? A. I don’t know.

By Mr. Dworetz:

Q. The Dunbar National Bank is your bank,
isn’t that so, where you deposit your money? A.
49 Yes.
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Q. And isn’t it true, as a matter of fact, that
you went with Miss Smith to the Dunbar National
Bank and cashed this check because Miss Smith
had no account? A. No.

(. And she could not cash it because she was
not a depositor in the bank? A. No.

Q. How much money did you receive out of
this five hundred dollars? A. Miss Smith paid
the interest, six per cent.

(. How much money did you receive, Mr. Sher-
rill, out of the five hundred dollars? A. The
corporation received?

Q. Will you please answer my question, Mr.
Sherrill? How much money did you receive out
of the five hundred dollars? A. I, personally?

Q. Yes? A. Nothing.

Q. Are you sure about that? A. Yes, sure,
sure.

(. How much money did the corporation re-
ceive out of this five hundred dollars?

The Chairman: Do you mean payment
on account of the note?
Mr. Dworetz: At the time this transac-

tion took place. The witness knows.

A. Six per cent interest on the loan of $500.00.

(. Have you got your books here? A. No, but
I can tell you.

Q. Will you please bring your books with you
the next time? A. What next time? Who told
you there was going to be next time? I will sat-
isfy you. I will satisfy you, because I am doing
this to help the Board.

Mr. Dworetz: 1 ask that all these re-
marks be stricken out as not responsive,
what he is doing for the Board.

The Chairman: All right. Strike it out.




110
William Sherrill, for Complainant—Cross.

A (Continuing). I don’t know whether you un-
derstand this, but this book is kept according to
directions from my accountant. This is cash book,
our rent money payment, interest and everything.

Q. T am just interested in Miss Smith? A. Yes.

Mr. Dworetz: I am not interested in the
rent that he pays. I don’t think the Board
is either.

A (Continuing after looking at book). On Sep-
tember 15, 1932, Clara L. Smith, as interest, $5.00.
That’s what she paid my secretary.

Q. Have you got the journal, Mr. Sherrill? A.
What journal, Mister? This is cash book. This
book shows all the money the corporation collects
and it goes to the bank.

Q. Mr. Sherrill, T asked you have you got the
journal, not the cash book? A. What journal?

Q. You don’t keep the books? A. No.

Q. Do you know as president of the Guiana
Realty Corporation if the corporation keeps a
journal? A. I don’t know.

Q. Will you please keep the book here. We
may have to use it again. Will you please turn to
the Smith account? A. What do you want to see?
Tell me

Q. You said you received six per cent, is that
right? A. Yes.

Q. Six per sent of what? A. Six per cent of
five hundred dollars.

Q. You received six per cent of five hundred
dollars? A. Not me—the corporation, yes.

Q. For how long a time? A. For three months,
I guess—I mean for two months. Whatever was
the length of the—whatever was the period of the
loan.
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Q. You say that you received six per cent, right
—and in the cash book it is stated that the corpora-
tion received five dollars, is that right? A. Yes.

Q. Mr. Sherrill, what happened to the other
twenty-five dollars? A. What twenty-five dollars?

(. You said six per cent of five hundred dollars?
A. Yes, but six per cent for two months. What
are you trying to do?

Q. Mr. Sherrill, after you left the Dunbar Na-
tional Bank with Miss Smith where did you go
after that, on September 15th? A. Well, I don’t
know, Mister.

Q. Did you go back to your office? A. After
we spoke with Mr. Thien of the bank about getting
his opinion about that letter I went back to my
office. I told you that, and Miss Smith filled out
that application there.

Q. Did you go back with Miss Smith to the of-
fice? A. Certainly I go back with her.

Q. Did you go by machine or your automobile?

A. Tdon’t know.
- Q. Do you know, Mr. Sherrill? A. No, I can’t
remember, because I believe Miss Smith came
over with her own automobile, as far as I re-
member.

Q. Do you remember driving her over to the
bank, Mr. Sherrill? A. I don’t know. I said I
went with Miss Smith to the bank.

Q. Isn’t it true, as a matter of fact, that you
cashed that check for five hundred dollars? A.
Who, me? I cash no check.

Q. And isn’t it also true, Mr. Sherrill, that you
received fifty per cent out of that loan? A. Not
from Miss Smith.

Q. Did you get that from anybody else? A.
No, no.

(. Where did you keep your car, Mr. Sherrill?
Where did you keep it in 19327
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Mr. Green: Objected to as immaterial.
The Chairman: Objection sustained.

Q. Mr. Sherrill, isn’t it true that after you went
to the bank with Miss Smith to cash that five hun-
dred dollar check, that you asked for fifty dollars
personally, and five dollars for the corporation?
A. No, sir. No, sir. No, sir.

Q. Mr. Sherrill, have you even been convicted
of a crime? A. Yes.

Q. How many times? A. I don’t know.

Q. Three times? A. Maybe three, maybe six,
maybe twelve times.

Q. How much time did you spend in jail, Mr.
Sherrill ?

Mr. Green: I object to the question as
incompetent, irrelevant and immaterial.

Q. Mr. Sherrill, what erimes have you been con-
victed of ? T will withdraw the question. Were
you ever convicted of forgery? A. No, no, no, sir.

Q. Mr. Sherrill, what erimes were you convicted
of? A. I was never convicted of a crime. I had
trouble with a license bureau, an inspector, some
years ago while I was a labor agent for the Penn-
sylvania Railroad, and I told him I wouldn’t pay
any graft-

Mr. Dworetz: I ask that that be stricken
out.
The Chairman: What was the question?

A. (Continuing) I had to state right and have to
state right, because this inspector came around
and said he would make trouble for me, and I said
I would die in jail, and so I did. I mean I——
Q. How much time did you serve in jail? A. I
don’t know. I paid before the twenty-five dollars.
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Q. Isn’t it true that you spent thirty days in
jail? A. Suppose I did? I would spend five years
for the principle.

Q. Didn’t you serve thirty days? A. Yes, sir,
I did. I didn’t serve for forgery or stealing,
though.

Q. Mr. Sherrill, were you ever convicted of run-
ning an unlawful labor agency? A. That’s the
same thing T done.

Mr. Green: Objected to as incompetent,
irrelevant and immaterial.

Mr. Dworetz: May I have a ruling of the
Board on that?

The Chairman: Let him answer, if he
knows.

Mr. Green: Withdraw the objection.

The Chairman: He says all he has ever
been convicted of is some licensing
agency——

The Witness: Employment agent license.

By the Chavrman :

Q. No high misdemeanor? A. No.

Q. Never murdered anybody? A. No.
By Myr. Dworetz:

Q. Mr. Sherrill, you preferred charges against
Miss Smith before, have you not? A. No, sir, just
the same charge.

The Chairman: Just the one, he says.
The Witness: Yes.

Q. Where?

The Chairman: Was it Paterson or New
York?
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A. T am going to answer this like T always do.
Q. Please answer the question? A. I wrote a
letter here to the School Board.

By the Chairman

Q. It will be enough if you say in Paterson or
Buffalo? A. In Paterson. :

By Mr. Dworetz:

Q. Did you ever make a complaint against Miss
Smith anywhere else? A. Yes.

Q. Where? A. To the Grand Jury.

Q. Where? A. In New York. ~
- Q. Did you ever complain to the Grand Jury in
Passaic County? A. No, no.

Q. Did you ever make a complaint in the First
Distriet Criminal Court in Paterson? A. Against
this Miss Smith, no. T called here to see a gentle-
man in reference to the check that Florence Smith
gave me.

Q. Who was the gentleman that you called to
see? A. I don’t know, some gentleman over here,
some gentleman, but T hear the gentleman is now
not in that court any more—that same gentleman
he is not there.

Q. What happened to the charges over in New
York before the Grand Jury? A. Idon’t know. I
have did to Miss Smith just the same as I do to
any school teacher or any policeman.

By Mr. Green:

The question was what happened to the charges
against Miss Smith over in New York? A. Ob,
one indictment was dismissed, as far as T know—
one indictment. There are two indictments against
~ her. One was dismissed. The other is pending.
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By Mr. Dworetz:

Q. Are you sure about that? A. As far as I
understand. They haven’t notified me.

(). There was a criminal trial over in New York
in which you were the complaining witness, isn’t
that so? A. Yes.

Q. Do you know what happened? A. I told you
the one indictment was dismissed.

Q. Isn’tit true, as a matter of fact, Mr. Sherrill,
she was acquitted? A. Well, she was acquitted,
yes.

(. Isn’t it true that you also made a complaint
at that time? A. What?

Mr. Green: Complaint at that time what?

(). Go ahead and answer the question?

Mr. Green: Complaint against whom?

Q. (Continuing) Miss Smith, Clara Smith? A.
After she was acquitted?

Q. Yes? A. No.

(. Did you make a complaint against the United
States Distriect Attorney who tried the case?

Mr. Green: I object to the question as
incompetent, irrelevant and immaterial.
The Chairman: Objection sustained.

(. Mr. Sherrill, when did you make the charges
in reference to the case tonight? A. I don’t know.
The papers speak for themselves. I can’t remem-
ber.

(). You seem to remember very minutely what
happened on September 15th, 1932, and you can-
not tell us what happened within the past two
weeks? A. Well, this five hundred dollar check,
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and anybody would remember five hundred dol-
lars.

Q. Mr. Sherrill, how much did you receive in
payment of the five hundred dollar check? A.
How much I received?

The Chairman: Yes, what payment was
made on account?

A. T read it out before.

Q. How much? Will you please refer to your
book? A. There is thirty-three dollars.

Q. What was that, Mr. Sherrill? A. Thirty-
three dollars, forty-six dollars and seventy-five
dollars.

By the Chavrman :

Q. That is all you have received on account of
the five hundred dollar note? A. Yes, sir.

By Mr. Green:

Q. When was the last payment, Mr. Sherrill?
A. One June 30th, as far as our book is
Q. What year? A. I guess in 1933—1933.

By Mr. Dworetz:

Q. Will you please show us when the last pay-
ment was made, please? A. Where, in here?

Q. Yes? A. These are the money orders Mr.
Bragg gave me. Mr. Brage gave me those money
orders—gave us the money orders.

Q. You have approximately three hundred and
fifty dollars coming out of this loan, is that right,
Mr. Sherrill? A. No. I mean as far as T am con-
cerned, Miss Smith owes me today, including ex-
penses, six hundred and thirty-nine dollars and
twenty cents.
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(. How do you arrive at that? A. Item for
item.

Q. Will you please read it? A. Well, there is
plenty to read here.

(). Read it? A. Five hundred dollars was the
loan. First expense was two dollars and fifty-two
cents protest fee, and then I sent here to Paterson
a registered letter complaining, twenty cents. I
sent another one to the Pension and Annuity Fund,
that is twenty-one cents, registered letter, and I
sent back another letter, to Trenton I mean, that’s
twenty-four cents. Attorney fee in this matter 1
paid him fifty dollars.

Q. Paid whom? A. Mr. Bragg. I made photo-
static copy of the note, one dollar and twenty-five
cents, and filing judgment one dollar; a certified
copy—yes—certified copy of the judgment, twenty-
five cents, and when I came over here, you know—
when I came over here to Paterson I gave seventy-
five cents, five gallons of gas I bought. T paid a
bridge toll, one dollar, so on, all that.

Q. Read it, continue? A. Well, read it. Here
is the paper. '

Q. T am not the witness, Mr. Sherrill? A. That
paper is not in my handwriting. It is my secre-
tary’s.

Q. Will you please finish it, Mr. Sherrill? A.
There is plenty of things here.

Q. T wanted to know how you arrived at the six
hundred and thirty-nine dollars, and you started
to read? A. Yes.

Q. Will you please finish it?

Mr. Green: Go ahead, Mr. Sherrill, make
1Stasis
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A. Photostatic copy—photostatic copy of letter
from the Board of Kducation—oh yes—another
time—I mean the first time when I came over I
“brought a court stenographer to take the minutes.
Of course I came in his car. I had to pay gas two
dollars and fifty cents, and I came over again in
Paterson and that gentleman in criminal court
building, that’s one dollar and sixty cents, and I
paid a chauffeur three dollars. Registered letter
to Paterson, twenty-one cents, and registered letter
again, another twenty-one cents; a registered let-
ter to the Commissioner of HKducation there in
Trenton that’s twenty-one cents; registered letter
again to his secretary because his secretary an-
swered, that’s twenty-one cents, and two phone
calls to Mr. Kelley, one dollar and twenty-four
cents, and a stenographer that came over to take
the minutes. He had fifteen on account, two days,
fifteen dollars, and he had one dollar and fifteen
cents, and there is two dollars and thirteen dollars,
and he charged me twelve dollars extra. He based
his time—I think he said they got a schedule he
must get, you know, number of folios, and so on,
for attendance, and when he wrote the minutes,
twenty dollars and forty cents. Gave him a check
for the minutes when he came over here. That’s
six ninety-one less this check, make five hundred
and thirty-one dollars and ten cents.

Q. These charges, telephone calls, you add on
to the account of the five hundred dollars? A.
Certainly.

Q. And the charge of one dollar and sixty cents
up on the Criminal District Court, that is charged
up, too? A. Yes.

Q. What happened to those charges? A. Well,
the——
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Q. Those charges up in the Criminal District
Court, what happened to the charges? Were they
thrown out? Were they dismissed? A. Over
here?

Q. Criminal Distriet Court? A. Yes.

Q. Yes? A. He told me I should take the check
over to New York because the check was presented
there.

(). But the charge was dismissed? A. Yes, he
told me I should go to the New York District At-
torney and complain.

(. Mr. Sherrill, the Guiana Realty Corporation
does a lot of business with the colored school teach-
ers? A. Not colored—white people.

(). Different employes of New York—firemen,
policemen, school teachers and civil service em-
ployes, is that right?

Mr. Green: T object to the question as
incompetent, irrelevant and immaterial.
By the Chairman ;
Q. Yes or no, Mr. Sherrill. Do you loan to fire-
men and policemen? A. Sometimes.
By Mr. Dworetz:

Q. After the fifteenth of September, when was
the first time you saw Miss Smith? A. T have
answered that already, Counsel. You have asked
me——

By Mr. Green:

Q. Answer the question. A. I have answered
that already. I have answered that already. I
have answered that already.

40
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By Mr. Dworetz:

Q. Will the witness answer the question? A,
(No answer.)
By the Chawrman :

Q. It would be quicker if you go on and say
whether it was a week or next day or what. It
would be better that way.

By Mr. Dworetz:

Q. Just answer the question and we will get
along very nicely? A. I don’t remember.

Q. The whole transaction with Miss Smith was
of a business nature, isn’t that right, Mr. Sherrill?
A. Well, she came to borrow five hundred dollars.

Q. (Showing witness) Mr. Sherrill, T show you

paper dated September 19th, 1932, and ask you
whether or not that is your signature? A. This
is not my signature.

Q. Just answer the question, that’s all (Show-
ing witness.) T show you a letter dated October
6th, 1932, and ask you whether or not that is your
signature? A. Yes, this is my signature.

Q. Isit true, Mr. Sherrill, on direct examination
you testified that the first time you saw Miss
Smith after the transaction of the note regarding
the five hundred dollar loan on Setpember 15th
1932, was on October 15th, 19327 A. I don’t
remember. .

Q. You don’t remember that? A. No, I don’t
remember.

Q. You don’t remember that?

Mr. Green: He didn’t testify to that. He
didn’t say October 15th at all.
Mr. Dworetz: Well, it is in the record.
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The Witness: What record?
The Chairman: The stenographer’s
record, he means. :

(). (Showing witness) Mr. Sherrill, is this the
secretary of the Guiana Realty Corporation—
showing witness letted dater September 14th, 1934 ?
A. Yes, that’s a letter written by one of my
secretaries at my direction.

Mr. Dworetz: At this time I want to
mark for identification letter of October 6th,
1932, signed by Mr. Sherrill.

(Letter marked D-1 for identification.)

I also mark this letter for identification,
September 19, 1932.

(Letter marked D-2 for identification.)

(). Mr. Sherrill, isn’t it also true that you were
interested in Miss Smith from a social stand-
point ?

Mr. Green: I object to that as incompe-
tent, irrelevant and immaterial.

The Chairman: He can answer it and
get through with it, yes or no?

A. No, sir.

Q. Do you remember, Mr. Sherrill, at the time
of the loan on September 14th, 1932, going down
to your safe deposit box with Miss Smith? A. T
may have. I sell diamonds to a lot of school
teachers and policemen.

Q. Do you remember, Mr. Sherrill, going down?
A. I may have gone with Miss Smith like T go
with any teacher or policeman.

Q. Do you remember, Mr. Sherrill, on September
15th, 1932, at the Dunbar National Bank, showing

10

40
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Miss Smith a number of diamonds? A.. A number
of diamonds?

Q. And didn’t you say to her that if she were
good to you she could have any one of those she
wanted? A. I wouldn’t give Miss Smith nothing
outside of a glass of water. That’s the only
thing I would give her.

Q. At that time on September 15th, 1932, did
you offer Miss Smith any of those diamonds that
you showed her at the safe deposit box if she
was good to you? A. Nothing that Miss Smith
got which she would get a diamond ring from me.

Q. You had no social— A. We got pretty girls
in New York. y

Q. Isn’t it true, Mr. Sherrill, that you visited
Miss Smith’s home in Paterson? A. I wvisited
Miss Smith’s home on account of certain informa-
tion that came from certain John. I wish this
board could go to Western Union Telegraph
Office and see letter, letter from Mr. John.

Mr. Dworetz: I ask that the rest of that
answer be stricken out as not responsive.

The Chairman: Strike it out. It isn’t
responsive. The Board is entitled to a
little information on it.

Q. Mr. Sherrill, what day did you come over
here after the fifteenth of September, 19327 A. I
came over to this school board. I can’t remember.

Q. No, to Miss Smith? A. I don’t know. It
was some time after.

Q. How many times? A. Once.

Q. That all? A. Once I came to Miss Smith
to find out is this money going to be paid.

Q. Mr. Sherrill, how many times did you call
her up? A. Idon’t know. She called me up. She
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called the office up. She called my secretary up.
She write us letters, you know. She sent me a
card in the hospital, and that’s all I got for five
hundred dollars. And that’s all I got for five
hundred dollars. Pretty card. Convalescent card.
I never got a convalescent card off anybody else.

Q. You also had the Guiana Realty Corporation
nominated as beneficiary in her pension fund?
A. That’s what she executed, yes.

Mr. Dworetz: At this time I want to
read a letter from William Sherrill ad-
dressed to Clara L. Smith. I offer it in
evidence first.

(Letter marked D-2 for identification
marked Exhibit D-2.)

October 6, 1932.
“Dear Clara:

“Yours received and mnoted. Sorry to
learn that more friends called to see you
Sunday which probably caused you to stay
up late Sunday night, thus depriving you of
your full amount of rest. What is Florence
suffering from so that she cannot be left
alone. She looked all right to us then.

““You must come over Saturday or Sun-
day, if you prefer, but, let me know when
you are coming. Bring Florence along
with you if possible. Trusting that noth-
ing worse has developed against you about
the matter you told me of (the crazy woman)
of course I know and feel that the reverend
gentleman, would not attempt to do you
any harm in the future, judging from what
vou said, he has exhausted all possible
efforts during the past. Some nice Sun-
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day when you are over in New York, I
will be glad to go to Jamaica with you.

- “Well, you will be surprised to know
that my pretty lady friend is still insisting,
but, so far we have done no business with
her, though she feels that I am the picked
and selected one that she should do some -
business with (ha! ha.’; use your own judg-
ment). Trust that you and Florence will
decide to have your car fixed, or turn it in for

- another so that you will not be handicapped
much longer in getting around.

Well, really enjoyed talking to your
father though it was so short, and trust
that he will eventually recover from his
present ailment, which he insists that he
is not complaining. You forgot to show
us through the home, but trust the next
time you will remember to do so, especially
since I am interested to see and know just
where Florence, yourself and your folks
turn in to rest.

“Before I close I will remind you that
if you have not spent the whole. thirty-
five thousand dollars, as your lady friend
feels you have, bring some over for invest-
ment when you come in. Kindest regards
to your family, trusting to see you soon I
am

“‘Sincerely yours,

Wiriam SHERRILL.”

Q. So it is true that you had social relations
with Miss Smith in addition to business transac-
tions? A. No social relations.
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Q. The letter is offered in evidence? A. well,
that’s all right. No social—

@. Mr. Sherrill, did anybody speak to you about
this case recently? A. No.

(. Mr. Sherrill, did you read the testimony that
you gave in this case, or rather, the testimony that
you gave in the last case? A. Have I read the
testimony ?

Q. Did you go into the last case, the case that
was tried here in May, 1933, I believe? Do you
remember the testimony? A. No, I wouldn’t say
I read the testimony, because it is too—well, there
was two books, two stenographers.

Q. Have you looked at it recently? A. I may
have looked at it sometime.

Q. When were these charges signed, Mr.
Sherrill? A. What charges?

Q. (Showing witness) Is this your signature?
A. Yes.

Q. (Referring to Exhibit P-1) Do you remember
seeing this paper before? A. Yes.

(. Where did you see that? A. Well, T don’t
remember.

Q. Do you remember when you signed that?
A. You asked me if I signed it, yes.

Q. Do you remember where you signed it? A.
No, no. I don’t remember where I signed it.

By Mr. Green:
Q. Tell him where you signed it?

Mr. Dworetz: Just a minute. Let the
witness testify.

By Mr. Dworetz:

Q. Where did you sign it? A. I may have
signed it in New York. '
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Q. Do you know where you signed it? A. I may
have signed it in my place of business.

Q. When did you sign it? A. Whatever the
date is. :

Q. October 9, 19342

"Mr. Green: Wait a minute, now. That
1s not part of the charges.

Q. When did you sign these charges? A. That
1s my signature.

Q. When did you sign it? A. I don’t remember.

Q. Yousay youmay have signed it in New York!?
A. I may have signed it.

Q. Don’t you remember where? A. No, I don’t
remember everything. :

Q. Don’t you know where you signed it?

The Chairman: He said no, he don’t
remember.

.Q Who asked you to sign these charges?

Mr. Green: I object. The charges have
been in evidence.

Mr. Dworetz: Can I have a ruling on
that, please?

The Chairman: He is entitled to an an-
swer.

A. I don’t know.

Q. Who drew the papers up? A. I don’t know.

Q. You don’t know who asked you to sign the
papers? A. All T know, I have been asking Mr.
Green, I have been telephoning him agking if he,
he is going to keep this girl to educate—I have
been calling up Mr. Green and asking him if the
school board is going to keep such a girl as that
to educate.
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(. When did you call up? A. I don’t know.
I may have called up two weeks ago, three weeks
ago, and have wrote Mr. Green a letter, Mr. Kelley
a letter.

(. Who asked you to sign these charges? A.
Yours truly. I signed them myself.

Q. Did you draw them up? A. Well, I don’t—
I don’t know. I don’t know whether I drew them
up. I signed them. That is my signature, Mister.

Q. Who asked you to draw up— A. I don’t
know. I felt that she ought to be fired.

Q. Did you sign them last week, Mr. Sherrill?
A. Ttold that that’s my signature, Mister.

Mr. Dworetz: I ask that that be stricken
out. This man has a very minute recollec-
tion as to what happened in September,
1932, and if I ask the witness what happened
two weeks ago or a week ago his mind is
absolutely blank.

The Chairman: He gives the best an-
swer. We can’t make him say anything.

Q. When did you sign it? A. I don’t remember.
Q. Who asked you to sign it? A. Nobody asked
me to sign it.

The Chairman: Nobody asked you to
sign it. All right.

Q. Did you sign it this week? A. I don’t re-
member.
Q. Did you sign it last week? A. I don’t know.

The Chairman: He don’t know, is his
answer. All right.

Q. Anybody speak to you about this case? A.
No, sir.. T have been doing a lot of talking myself.

40
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Q. Was this signed at your office? A. I don’t
remember. It may have been.

Q. (Showing witness) I show you the charges
marked Kxhibit P-1, and ask you whether or not
this is the date on which the charges were signed
by you? Will you please look at it?

Mr. Green: Where is that?
Mr. Dworetz: (Indicating) Right here.

Q. Will you please look at me? I am not so hard
to look at? A. Wait until I get my glasses. This
is my signature.

By the Chairman :

Q. Do you know whether it was signed that day?
A. T don’t know.

By Mr. Dworetz:

Q. Did you read the charges when you signed
it? A. Yes.

Q. Do you know what you signed? A. Yes.

Q. You don’t remember what date when you
signed it? A. No, I don’t remember the date, but
I remember the facts.

Q. Did you make any corrections or alterations
on these charges, referring to Exhibit P-1? A. I
read everything that I sign.

Q. Will you please answer my question? Did
you make any alteration on Exhibit P-1?2 A. I
don’t know what you mean.

Q. Any changes? A. I don’t know what you
mean?

Q. Did you strike out anything? A. Read it.

Mr. Green: Why don’t you show it to
him.
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Mr. Dworetz: I would like to conduct
the examination in my own way. This wit-
ness is evidently pleading loss of memory.

Q. (Showing witness) I show you HExhibit P-1,
particularly page four, and ask you whether or
not you struck out paragraph twelve? A. Yes, sir.

(). Who agked you to strike it out? A. Nobody
asked me.

(). Who asked you to strike it out? A. Yours
truly, me.

Q. You didn’t draw these charges up? A. No,
I didn’t say that. I struck that out because I know
I received from Mr. Bragg part of that five hun-
dred dollars, so I struck it out. Is anything wrong
with that?

Q. You didn’t draw this up, did you?

The Chairman: No, no—a dozen times.
Let’s get on. We will be here a week.

Mr. Dworetz: Well, this is very import-
ant to the issue in this case.

Q. You don’t know who drew the charges up?

The Chairman: He said that a dozen
times. He doesn’t know.

Q. Did you know what you signed?
The Chairman: He said yes.

A. T read it.

Q. Mr. Sherrill, referring again to the applica-
tion marked Exhibit P-1, I ask you to look on the
back of the application and let us know, if you can,
what was stricken out above your name? A. Thig
same thing that you talked about twenty-five times
before.
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Q. Do you know how it read, Mr. Sherrill? A,
No.
The Chairman: That answers that. He
don’t know.

Q. When you affixed your name on the back of
application, P-5, was this interlineation there—
was it struck out? A. I don’t remember.

Q. It may be possible that that was stricken
out after? A. I suppose

Q. This is the second complaint that you have
made before the Board of Education, is that right?
A. Yes.

Mr. Green: He said that before.

Q. Now, Mr. Sherrill, are there any more ex-
penses in addition to what you have stated regard-
ing this five hundred dollar loan? A. No, I—I
mean—of course, I haven’t put down tonight yet.
You see I haven’t put down paid the bridge toll,
paid for gas, yet.

Q. Mr. Sherrill, will you please write the name
of Lewis A. Bennert on that paper?

Mr. Green: I objeet to it. I have no
objection to the man writing his own name
if counsel wants him, but I certainly object
to his writing any other name.

The Chairman: Objection sustained.

Mr. Dworetz: Well, Mr. Commissioner,
let me have a ruling on that.

The Secretary: Commissioners Dono-
hue? .
Commissioner Donohue: No.

The Secretary: Fliteroft?
Commissioner Fliteroft: No.

e o
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The Secretary: Grobart?
Commissioner Grobart: No.

The Secretary: O’Dea?
Commissioner O’Dea: No.

The Secretary: Patmos?
Commissioner Patmos: No.

The Secretary: Torrey!?
Commissioner Torrey: No.

The Secretary: Walker?
Commissioner Walker: No.

The Secretary: Finn?
Commissioner Finn: No.

The Secretary: Nays 8. Ayes none.
Mr. Dworetz: Allow an exception?
The Chairman: Yes. Kxception noted.

(. Mr. Sherrill, do you recall speaking to any-

body prior to the date of these charges, October 9,
19347 Do you recall speaking to anybody in Pat-
erson regarding these charges? A. I don’t know
anybody in Paterson—I mean, except Miss Smith
and Mr. Kelley and that gentleman, Mr. Green,
that’s all. I don’t know anybody.

Q. Do you know a Mr. Riley? A. No, no. I
met a man that day when I was called in the police
station to identify her.

Q. You met a man today? A. No, no, that day
when I came over, when the District Attorney told
me to go over to Paterson to police station to
identify her when she was indicted.

Q. Mr. Riley a friend of yours? A. I never
met Mr. Riley before. I don’t know anybody.
Miss Smith told me—she told me a Sunday in the
presence of Mr. Sparks and me, there goes a min-
ister, which she was a member of the church, and
~ tried to do something wrong against her name, and
she got him fired, which Miss Smith told me that
hergelf,

20
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Mr. Dworetz: I ask that that be stricken
out. Not responsive to the question.

By the Chairman :
Q. Do you know Mr. Riley, yes or no? A. No.

By Mr. Dworetz:

Q. I thought you said you met him down in the
police station? A. I said I met a man down in the
police station that day and he asked me if my name
was Sherrill, and I said: ‘“Who are you,”” and I
think he said: ‘““My name is Riley.”” That was
all. If I seen him now I guess I wouldn’t remem-
ber him.

Q. Now, Mr. Sherrill, the loan was made on
September 15, 1932, right? A. See the check. See
the paper.

Q. Yes, that’s the date of the check? A. All
right.

Q. When did you get this—I refer to Exhibit
P-4, known as the Bennert letter. How soon before

' the money was turned over to Miss Smith did you

receive that letter? A. Before the money was
turned over.

Q. In other words, when did you receive this
letter? A. I have said Miss Smith brought that
letter the evening—it was at night—one night, it
either was the thirteenth or fourteenth. I looked
at this letter and I looked at this blue form and
I listened to Miss Smith, and I said: ‘‘Come back
tomorrow. Bring these papers and I will get some
advice.”” That’s all. You can ask me a hundred
times and I will tell you the same thing.

Q. Did you investigate it? A. Itold her I would
ask Mr. Thien’s advice, like I ask him lots of
other things, lots of other things.
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Q. You have testified against Miss Smith in
criminal proceedings in New York, is that right?
A. Yes, I was a witness there.

Q). She was acquitted in that trial? A. Yes.

(. Charges arising out of the— A. This ain’t
going to be the end of it. I understand from the
Bar Association they are going to take some action
in that now. :

(. Against the District Attorney who tried that
case? A. Yes, sir.

Q. Was she acquitted of the charges? A. Yes,
yes.

Q. T hope you don’t make any charges against
Mr. Green? A. I have been successful in getting
a couple of attorneys disbarred, though.

Q. You are a chronic trouble-maker, aren’t you,
Mr. Sherrill? A. I am honest, and I want every-
body to be honest, see?

Q. You have even gone so far as to make
charges against every lawyer that represented
you? A. No, no. Not unless they stole off me.

Q. Do you know Mr. Macdougal? A. He is go-
ing to get his in a month or so. Decision reserved,
Appellate Division. His is coming, and he ought
to be disharred.

Mr. Green: I would like to reserve the
right to ask Mr. Sherrill a couple of ques-
tions on a later date.

Mr. Dworetz: We would like to have him
here, too.
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ARTHUR THIEN, sworn as a witness on be-
half of the complainant, testifies as follows:

Direct examination by Mr. Green:

Q. Mr. Thien, you are a vice president of the
Dunbar National Bank in New York? A. Yes,
sir.

Q. And you are located at 135th Street and 7th
Avenue? A. That’s right.

Q. And how long have you been connected with
that bank? A. Since its organization, September,
1928.

Q. And you are acquainted with Mr. Sherrill?
A. Yes, sir.

Q. And do you know that he is president of the
Guiana Realty Corporation? A. Yes, sir.

Q. And the Guiana Realty Corporation and Mr.

Sherrill are depositors in your bank? A. Yes,
sir.

Q. And have you done business both with the
corporation and with Mr. Sherrill in connection
with your institution? A. Yes, sir.

Q. Do you recall Mr. Sherrill coming to your
bank in September, 1932, with Miss Clara Smith?
A. Very clearly, sir.

Q. Do you know what the occasion for that
visit was? A. Mr. Sherrill brought this young
lady to my desk stating that she had applied to
him for a loan and she had some papers that he
wanted me to look at and get an opinion as to
what I thought of them. It appeared to be a
letter of some kind from someone in Paterson
representing the school board, stating that there
were certain funds to the credit of both Florence
Smith and Clara Smith in Trenton, I believe. The
amounts were in the neighborhood of fourteen
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hundred dollars, and that these amounts were

available to these teachers in the event of their
death and in the event of their retirement from
the school system as I interpreted the letter, which
by the way, impressed me as being rather crudely
drawn. As a result of this conversation, which
lasted about an hour, I advised Mr. Sherrill that
even though the letter appeared to be crudely
drawn if he would verify the facts by Trenton
T couldn’t see he was taking much of a risk if
the girl was a school teacher and apparently in
good standing.

(). That conversation took place in the presence
of Miss Smith, you say? A. Yes, sir.

Q). (Showing witness) I show you Exhibit P-4,
and ask you if that is the letter that was pro-
duced at that time? A. I would be willing to
swear this is the same letter.

Q. Did you discuss the contents of this letter
with Miss Smith? A. I didn’t discuss the con-
tents of the letter with Miss Smith because I felt
they spoke for themselves, but I asked Miss Smith
how it was that she -came to New York to borrow
money, why she didn’t go to Jersey, and she
said that she was sent to Mr. Sherrill by Mr.
Walker, and I know Mr. Walker very well also.

Q. Did Miss Smith have that letter when she
came into your bank? A. They both had the let-
ter. It went from hand to hand between both. Jt
was passed around in a general conversation at
my desk, that letter and another blank, and also,
as I recall, a letter from a Mr. Thomas, introduc-
ing Miss Smith to Mr. Sherrill. Mr. Thomas, Mr.
Walker and Mr. Sherrill were all customers at
the bank, and personally known.

Q. Were you at the criminal trial in New York?
A. T was, sir.

20
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Q. Were you there when Miss Smith testified?
A. Yes, sir.

Q. Did you hear Miss Smith testify over there
that she had never seen you before? A. I did.

Q. That was not true, was it? A. Absolutely
not. The minutes of the first meeting in Paterson
which were shown to me in Paterson would re-
fute that. She admitted discussing the fact that
we both lived in Jersey.

Q. Was there any discussion in your presence
about any debt that Miss Smith owed with ref-
erence to Sherrill making this loan to her? A.
No, sir.

Cross examination by Mr. Dworetz:

Q. Mr. Sherrill, individually, and also as presi-
dent of the Guiana Realty Corporation, is a de-

positor of the Dunbar National Bank? A. That’s
right.

Q. Of which you are vice president? A. That’s
right.

Q. How long has Mr. Sherrill, individually and
as president of the Guiana Realty Corporation
been a depositor in your bank? A. Mr. Sherrill
became a personal depositor I would say the lat-
ter part of 1930, his corporation, I would say, from
approximately 1931.

Q. Have you any interest in the Guiana Re-
alty Corporation? A. Not five cents.

- Q. Is the Guiana Realty Corporation a creditor
of the Dunbar National Bank? A. Not to the ex-
tent of five cents. We have loaned them as high
as four thousand dollars without security, how-
ever, based upon the character of Mr. Sherrill.

Q. Do you know whether or not Mr. Sherrill

has been convicted of any crime? A. I am fa-
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miliar with the circumstances. I wouldn’t look
at it

Q. I just asked you? A. Well, I said we loaned
him four thousand dollars without security.

Q). Is there any obligation owing to the Guiana
Realty Corporation which was pledged to the
Dunbar National Bank? A. No, sir.

(. Do you have any assignments of accounts
from the Guiana Realty Corporation? A. No, sir.

Q. How long have you known Mr. Sherrill? A.
I would say five years.

Q. Mr. Thien, when was this four thousand
dollar loan made that you talk about? A. About
the early part of 1933.

Q. Do you know whether or not the loan has
been paid? A. It was liquidated as agreed, one
hundred per month.

(). Has it been paid off, do you know? A. All
in full. Never missed a note. Wish they were
all like him.

(). He has a very good account with the Dun-
bar National Bank? A. I wouldn’t say so, no.

Q. You wouldn’t say it was the best? A. No,
no. I have recently declined to extend, based upon
the character of the account.

Q. Just one minute— A. Good account means

something in banking. It means something that
perhaps attorneys

Mr. Dworetz: I ask that that be stricken
out. It is irrelevant in this case.

3

A. (Continuing) T asked him to close his account
several months ago. That is no bar to this case.

Mr. Dworetz: I ask that that be stricken
out.
The Secretary: All right. Strike it out.

40
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Q. You testified, did you not, at the eriminal
trial against Clara L. Smith in which she was
acquitted? A. Yes, sir.

Q. Did you testify before the Board when the
first charges were made up in Paterson? A. I
did not, no, sir.

Q. Did you know about it? A. I don’t recall
that T did, until after it was over.

Q. What’s that? A. Until after it was over I
knew about it.

Q. Were you subpoenaed here tonight? A. No,
sir.

Q. Who asked you to come over? A. Mr.
Sherrill.

Q. Did you speak to anybody else about this
case? A. I spoke to Mr. Green to get the definite
date, because I come quite a distance.

Q. Where do you come from? A. I come from
Brooklyn now.

Q. How long have you been living in Brooklyn?
A. Since August first.

Q. Where did you live prior to that time? A.
Jersey City.

Q. Ever spoken to Mr. Green other than the
occasion you just spoke of? A. This evening. I
spoke to him this evening.

Q. Guiana Realty Corporation a depositor in
your bank today? A. I don’t think it is.

Q. Do you know? A. Well, we had nine thou-
sand account, but T don’t think that is in account
today.

Q. Do you know whether or not—A. T am testi-
fying under oath, you see.

Q. Do you know whether or mnot Sherrill or
any other officers of the Guiana Realty Corpora-
tion are depositors in the Dunbar National Bank?
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A. Ada Howell is a depositor in the Dunbar
National Bank.

Q. Do you know what her office is in the.cor-.

poration? A. I understand she is secretary. She
is not here tonight.

Q. Is there anybody else connected with the
Guiana Realty Corporation that has an account
in the Dunbar National Bank? A Not to my
knowledge.

Q. Now, coming back to September 15, 1932, Mr.
Thien, when did Miss Smith and Mr. Sherrill
come to the bank, do you recall? A. I would say
just after noon.

Q. Do you know what time? A. I would say
somewhere around one o’clock—between one and
two o’clock.

Q. What took place there between one and two
o’clock, as you say? A. We all sat there at my
desk on the officers’ platform and held a general
conversation concerning the request for accommo-
dation that this young lady made.

Q. Who was present? A. Mr. Sherrill, Miss
Smith and myself.

Q. Could you tell where in the bank this con-
versation took place? A. Idon’t quite understand
the question.

Q. Could you tell where in the bank this con-
versation between Miss Smith and Mr. Sherrill
and yourself took place? A. On the officers’ plat-
form. What do you mean—first, second or third
floor? T don’t quite follow you. ,

Q. I am asking you where they had the con-
versation? A. At my desk.

Q. Is that on the ground floor where the bank
business is conducted? A. On the ground floor,
that’s right.

40
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Q. How long did the conversation last? A. T
would say from three-quarters of an hour to an
hour.

A. What was discussed during three-quarters of
an hour to an hour? A. In the first place, it was
discussed why she came to New York City to
borrow money.

- Q. Who asked the question? A. T asked her the

question.

Q. Just what did she say to you? A. She said
that she had come to Mr. Sherrill through a
man her father knew somewhere.

Q. You asked Miss Smith why she came to
New York to get a loan when she came in with a
depositor of the bank? A. Yes.

Q. What else was said? A. You are asking a
general question. Mr. Sherrill isn’t an easy man
to quote through a conversation.

Mr. Dworetz: T ask that that be stricken
out.

Q. What else was said after you asked her
that? A. She said her father sent her over to
someone in New York.

Q. Yes? A. And through that somebody she
was referred to Mr. Sherrill.

Q. Her father is the one sent her over to Mr.
Sherrill? A. No, not to Mr. Sherrill.

Q. Who, then? A. To some other man, whether
it was Mr. Walker or Mr. Thomas, that T am not
quite sure.

Q. Was it Mr. Sherrill? A. I don’t think so,
no.

Q. You are not certain about that, are you, Mr.
Thien? A. No, I am not absolutely certain about
it, no, sir.
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(. What else took place? A. There was some
auestion of collateral. :

Q. Yes? A. From speaking to this young lady
it seemed to me—he was asking my opinion as a
credit man—1I couldn’t see any merit in the loan.
He said: ‘‘But there is collateral,”” and they
produced this particular paper that came up, and
I believe Miss Smith produced this letter you
showed me a minute ago.

Q. (Showing witness) Did you see this letter?
A. If that isn’t the letter, it is a pretty good
copy of it. This is the letter.

Q. When did that conversation take place as
you say? A. Between one and two, September
15, 1932

Q. Did you read the letter carefully? A. Very
carefully.

Q. Very carefully? A. Very carefully.

(). And this conversation took place about
between the hours of one and two in the afternoon
of September 15, 19327 A. Yes.

Q. And you say you examined the letter very
carefully? A. That’s right.

Q. Did you notice the date on that letter? A.
Yes, that was another one of the things. Where
had it been all this time.

Q. What date is there on that letter? A. June
10, 1932. That was another one of the things.

Q. What do you mean by ‘‘another one of the
things?”’ A. I said: ‘‘The letter appears crude
there in certain irregularities and that is why it
should be confirmed.”’ I said: ‘“Well, if you get
it confirmed by these facts from Trenton, and the
facts are as stated, plus Mr. Thomas’ endorsement,
it would be perfectly safe.”’
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Q. Did he say he would investigate those facts?
A. Did he say he would? I told him he should.

Q. Did he investigate the facts? A. Yes.

Q. So he didn’t rely on this letter of June 10th,
1932, marked Exhibit P- ? A. Yes, he did, be-
cause he made his investigation after he made
the loan.

Q. Why, he investigated after? You say he
saw this letter of June 10, 1932, and investigated
after? A. He made the loan on September 15th
and made his investigation later on in the month
of September. It was contrary to my advice all
the way. To make that clear, I suggested to Mr.
Sherrill

Q. Just one minute. What else took place at
that conversation between one and two on the
afternoon of September 15,1932? A. That’s about
all, to my knowledge.

Q. Did you see the five hundred dollar check?
A. At that time?

Q. Yes? A. No, sir.

Q. Did you see it any other time? A. I did.

Q. When? A. About three o’clock that after-
noon.

Q. How did you come to see it three o’clock that
afternoon? A. Miss Smith came in to the bank
alone. The teller refused to cash the check, he

didn’t know her, and I identified her to the teller

as the woman who came in about an hour previous
and stood at my desk.

Q. Mr. Thien, who was the teller that cashed
that check on September 15, 1932? A. May I see
the check? Cyril Wilson.

Q. What was the name? A. Cyril Wilson. He
has not been employed by our bank for two years.

Q. Do you know where he lives? A. I do not.

==
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Q. Do you know his last address? A. From
memory? I do not.

Q. Could you furnish us with it, Mr. Thien? A.

Yes.

Q. Do you know whether he is in the banking
business or is connected with any bank? A. T
don’t know. ;

Q. Areyou still with the Dunbar National Bank?
A. Yes, sir.

Q. Vice president? A. Yes, sir.

(. What time do you say that the check was
cashed, Mr. Thien? A. I should say it was about
three o’clock, just as we were about to close the
door.

Q. Do you remember testifying in the eriminal
court over in New York? A. Yes.

Q. Do you remember testifying that the check
was cashed about fifteen minutes past three? A.
I said about three o’clock.

Q. Didn’t you testify at the criminal charges
against Clara L. Smith in New York, on forgery,
in the forgery case, that the check was cashed
at fifteen minutes past three? A. No, sir.

Q. Are you sure about that? A. Sure. I said
shortly after three o’clock.

(. The check was cashed after banking hours,
wasn’tit? A. That’s right.

Q. And Sherrill was there? A. Sherrill was
not there.

Q. Isn’t it true as a matter of fact that Sherrill
was there at the time Miss Smith cashed the check
because she had no account in the bank? A. No,
he was

(). Answer the question? A. He was not there.

Q. Isn’t it true that the check was not cashed
because she had no account there, so she could not
be identified, and that Sherrill was present and

10
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received fifty dollars? A. That is absolutely not
true.

Q. How do you know? A. Because I saw Miss
Clara Smith cash that check about ten minutes
after three. I introduced her to the teller. Had
it been so, Mr. Sherrill’s endorsement would have
been on the check. It is absolutely not only neces-
sary but imperative for someone we don’t know.

Q. Then, what happened in this case, the check
was not cashed because Miss Smith was not a de-
positor in the bank and that she could not be iden-
tified, and that Sherrill was there when the check
was cashed, is that right? A. That is not right,
110, Sir.

Q. Have you ever visited the safe deposit box
of Mr. Sherrill? A. No, sir.

Q. Did you see Miss Smith go down with Mr.
Sherrill that afternoon of September 15, 19327
A. I think they did go downstairs after they left
my desk. Yes, I think they did.

Q. What time was it, Mr. Thien? A. I would
say it was one or two o’clock in the afternoon. I
had no occasion to communicate with them then
after they left my desk.

Q. Please don’t characterize the testimony.
That was between one and two? A. I would say
S0, ves.

Q. It was before this check was cashed? A.
Oh, yes, yes. ‘

Q. Did Sherrill tell you that he had spoken to
Miss Smith prior to the fifteenth of September,
19322 A. No,hedidn’t. No, he didn’t. T assumed
that they had come from Mr. Sherrill’s office to
the bank.

Q. Had Sherrill spoken to you prior to that
time? A. No. That’s the first time I ever saw
either Sherrill or Miss Smith in my life.

e TR R R e
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Q. Are you positive that you saw Miss Smith?
A. Positive, absolutely.

Q. Is that the first time that you saw Sherrill
that day? A. That is the first time that I saw
Sherrill.

Q. How many times did you see him after that?
A. That is rather a big question.

(. How many times did you see him before?

Mr. Green: On that day?

A. Could you make your question a little more
explicit?

Q. How many times did you see him prior to
the fifteenth of September, 1932? Two or three
times before that? Any times? A. I don’t re-
member.

Q. You don’t remember?

Q. And still you remember on the fifteenth of
September, 1932, that there was a conversation
hetween one and two o’clock in the afternoon, don’t
you, Mr. Thien? A. Absolutely, because that
conversation—you remember the date you grad-
uated from law school, don’t you? A. I do not.
A. Well, there is something wrong with you then.

Q. T do not. A. This was an unusual transac-
tion. Something was impressed in my mind.

. How many transactions do you handle in
the bank every day? A. I cannot answer a ques-
tion like that.

Q. How many transactions have you handled
since? A. Tmpossible to answer a question like
that. :

Q. Hundreds? A. I would say hundreds.

Q. Do you recall the transactions with such par-
ticularity as you do with the Smith transaction,
with reference to the others? A. Only the very
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unusual transactions. They are quite clear in my
mind.

Q. Five hundred dollars an unusual loan? A,
With the circumstances surrounding this loan,
where a young lady comes from another town and
has a letter with her and she sits at the desk for
an hour, and then when the note comes due M.
Sherrill says: ‘‘This young lady never paid this
" note”’. Don’t you see the recurring incidents to
impress it

Mr. Dworetz: I ask that that be stricken
out. Not responsive:
The Chairman: Strike it out.

Q. Mr. Thien, were there any loans made by you
as vice-president of the bank to people that were
not residents of the City or State of New York?
A. Oh, yes.

Q. How many? A. Impossible to answer how
many.

Q. Hundreds, thousands? A. No, no. Just,
rather, a few, unusual. We are a small bank. It
is natural our customers would be local.

Q. Mr. Thien, how long have you been in the
banking business? A. I might say twelve years.

Q. Ever been connected with any other bank?
A. Yes, yes.

Q. What bank? A. American Exporting, Irv-
ing Trust Company. Credit manager.

Q. Mr. Thien, you testified that Miss Smith and
Mr. Sherrill came in to the bank on that afternoon
with a letter. Who showed you the letter first—
Bennert letter? A. That I couldn’t say. That is,
I am not sure. Tt seems to me that when the ques-
tion of collateral came up, Miss Smith withdrew
this letter from her purse or some package or some
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other thing that she was carrying, and that was
passed around from one to the other, but just as
to the procedure, I am not clear on it.

Q. Mr. Thien, do you handle Mr. Sherrill’s ac-
counts in the bank?

The Chairman: Well, the Chair does not
know what he means by handling Mr. Sher-
rill’s accounts.

(). Any loan, regarding the Guiana Realty Cor-
poration? A. I am the loan officer and must pass
on all loans.

(). How many loans were passed in the Guiana
Realty Corporation by you, Mr. Thien? A. Let
me say a number, quite a few.

Q. Could you tell us approximately how much
money, Mr. Thien? A. That the Guiana Realty
Corporation has borrowed altogether from our
bank ?

Q. Yes? A. Perhaps twenty, twenty-five thou-
sand dollars.

Q. Over how long a period of time? A. Over
four years.

Q. Did you approve all the loans? A. I didn’t
approve all of them.

Q. How many did you recommend? A. I would
say ninety percent of them. I would be away on
vacation sometimes when he would borrow.

(At this point a recess is taken for five
minutes, reconvening at 11:50 P. M.)

Roll call as follows:

The Secretary: Commissioner Donohue?

Commissioner Donohue: Present.

The Secretary: Fliteroft?

Commissioner Fliteroft: Present.

The Secretary: Grobart?
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Commissioner Grobart: Here.
The Secretary: O’Dea?
Commissioner O’Dea: Here.
The Secretary: Patmos?
Commissioner Patmos: Here.
The Secretary: Torrey?
Commissioner Torrey: Here.
The Secretary: Walker?
Commissioner Walker: Here.
The Secretary: Finn?
Commissioner Finn: Here.
The Secretary: 8 present.

BENJAMIN THOMAS, sworn as a witness
behalf of the complainant, testifies as follows:

Direct examination by Mr. Green :

Q. Mr. Thomas, what business are you in? A.
Automobile business.

Q. Conduct an automobile school? A. Han-
dling, selling.

Q. Where is your place of business? A. 2303
8th Avenue.

Q. Are you acquainted with Clara Smith? A.
I am. '

Q. And were you acquainted with her prior to
September 15, 19327 A. Yes, sir.

Q. Do you recall Clara Smith coming to see
you sometime prior, just prior to the fifteenth
of September, 19327 A. I do.

Q. What was the purpose of her visit? A. She
was seeking a loan of money.

Q. From you? A. Not particularly from me.
She made a reference, but not particularly from
me.




149

Benjamin Thomas, for Complaimant—Direct.

Q. And did you lend her any money? A. I did
not.

Q. Did you send her to anybody? A. Idid.

Q. Where did you send her? A. To Mr.J. W.
Walker.

(. And he was in the business of lending money ?
A. Mr. Walker was in that line. That’s his line.

(). (Showing witness) I show you Exhibit P-5,
application of the Guiana Realty Corporation,
and on the back of which as a joint co-maker, in-
surer and guarantor of a note that appears on
the back of it, signed by Florence A. Smith and
signed by Benjamin Thomas, and ask you if that
is your signature? A. That is not my signature,
no, Sir.

(). What is your address, Mr. Thomas? A. My
business or home?

(). Business? A. 2303 8th Avenue, but not now.

Q. At that time? A. At that time it was 217
West 123rd Street.

Q. At that time it was 217 West 123rd Street?
A, Yes, 'sir

(). When did you first learn that this purported
signature was on the back of a note of Clar
Smith? A. Oh, sometime—I don’t know just. I
can’t recall the date, but quite a little—well, I
should say sometime in ’32 when Mr. Sherrill wrote
me a letter claiming that I had defaulted, and that
it was up to me to pay five hundred dollars that I
had signed, had endorsed.-

Q. Did you know Mr. Sherrill? A. Very slightly
at that time.

Q. You didn’t send Miss Smith to Mr. Sherrill,
did you? A. I did not.

Q. You are quite certain that this is not your
signature? A. Oh, I am positive of that.
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Q. When you sent Miss Smith to Mr. Walker,
did you give her a letter to Mr. Walker? A. I
did.

Q. What was the nature of the letter? A. Just
a letter of introduection.

Q. Did you sign the letter? A. I did.

Q. Yourself? A. Yes, sir.

Q. How did you sign it? A. Like I usually sign
my name, ‘‘Benjamin F. Thomas?’.

Cross examination by Mr. Dworetz:

Q. What business are you in, Mr. Thomas? A.
Automobile. Auto school and sales and repair.

Q. Are you in the real estate business, Mr.
Thomas? A. I am, also, yes.

Q. Do you know Mr. Sherrill? A. I do.

Q. How long have you known him? A. I had
known Mr. Sherrill very slightly prior to this
transaction.

Q. Since this transaction are you friendly with
him? A. Not particular friends. Business men
together in New York, that’s all.

Q. Did you ever make any loans for Mr. Sher-
rill? A. I did not.

Q. For the Guiana Realty Corporation? A.
N0, 8in? ;

Q. Mr. Thomas, when was the first time you saw
this application marked Exhibit P-5? A. When
Mr. Sherrill—I demanded to see what I had
signed, and he brought it over to my office, Mr.
Sherrill, himself.

Q. Do you know when that was, Mr. Thomas?
A. It was quite a little time. I can’t recall the
time, but some time after he wrote me, and I think
we had a conversation on the phone with reference
to it. I demanded to see what I had signed.




151

John W. Walker, for Complainant, Direct.

Q. (Showing witness) I show you application
marked HExhibit P-5, Mr. Thomas, and ask you
whether or not that was the document that was
shown to you? A. I should say it is.

(). Is that document in the same condition now
that it was then? A. Except a little bit worn. .

Q. And how about these delineations? A. I
didn’t notice anything on there, just my name.

Q. Did you notice these delineations? A. I
could not say that I did.

Q. (Indicating) Mr. Thomas, did you notice Mr.
Sherrill’s name here? A. Well, I didn’t take any
particular notice of that, no, sir.

JOHN W. WALKER, sworn as a witness on
behalf of the complainant, testifies as follows:

Direct examination by Mr. Green :

Q. Mr. Walker,- where do you live? A. 137
West 142nd Street.

Q. New York City? A. New York City.

Q. And what is your business? A. Real estate
broker.

Q. And do you sometimes loan money, too? A.
I do. C

Q. Are you acquainted with Miss Clara Smith?
A, Yes. I met her the night that she came to the
office. '

(.- She came to your office? A. She did.

Q. Is that the first time that you knew her? A.
That’s the first time.

(. And how did she happen to come to your
office, do you know? A. She said she was sent
by Mr. Benjamin Thomas in reference to a loan
for five hundred dollars.
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Q. Did you accommodate her with a loan? A.
Well, I questioned her a little bit, and she told
me she was out of town, in Paterson, and I—when
she mentioned the denomination of money that
she wanted, I told her I couldn’t lend that much. T
said:“‘I canrefer you to a man who is incorporated
and makes loans of that amount or more’’, and I
said: ‘I am only an individual, only make very
short loans’’, and I gave her Mr. Sherrill’s address
on my card. ,

Q. After you gave her Mr. Sherrill’s address on
your card, did you have any transaction with her
with reference to security or anything of that
kind? A. Well, I don’t know whether I asked
her, but she volunteered and told me that she was
a teacher and had some refund in the school here
supposed to be security, and she explained all
that, and I said that I thought Mr. Sherrill
wouldn’t loan her so much on that security.

Q. Did she show you any documents? A. Well,
I am not sure about that. It has been a long time.
I think she exhibited some, but it is not very clear
in mind just now. I know she told me about the
securities, about the refund she had saved up.

Q. Pension fund? A. Pension fund.

Q. So you sent her to Mr. Sherrill, is that right?
A. T did.

Q. And did you see Miss Smith after that? A.
Yes, she came back after awhile, I guess. That is,
two or three months after.that.

Q. Did you have a conversation with her at that
time? A. I did.

Q. What did she come there for at that time!
A. Well, she said she wanted to borrow a thousand
dollars.

Q. And what did you say? A. Well, I asked
her had she paid Mr. Sherrill, and she said she
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had. “Well”’, I said, ‘‘why don’t you still do
business with the same person?’’ I said: ‘“You
paid him all right. Why don’t you get it from him
again.”” ‘“Well”’, she said, ‘‘he don’t loan that
amount, a thousand dollars’’, and I told her then,
1 didn’t make loans for a thousand dollars, and
that’s about the end of the conversation.

Cross examination by Mr. Dworetz:

Q. Mr. Walker? A. That’s right.

Q. How long have you known Mr. Sherill? A.
Well, I guess I have been knowing him about eight
or nine years.

Q. Are you very friendly with Mr. Sherrill? A.
Iam. We have been friends.

(). When was the first time you saw Miss Smith,

Mr. Walker? A. I think it was about the thir-
teenth or fourteenth of September, 1932. That
is the same evening that I sent her over to Mr.
Sherrill. I think it was the thirteenth or four-
teenth.

(. When did she come to visit you again, Mr.
Walker? A. I don’t know whether it was two
months or three months after. It was after the
time the loan was supposed to have expired, ac-
cording to my belief.

Q. Were you subpoenaed in this case, Mr.
Walker? A. I was not.

Q. Who asked you to come over? - A. Mr.
Sherrill.

Q. Did you speak to anybody else about coming
over here, Mr. Walker? A. No.

Q. Did you testify over in New York in the crim-
inal proceedings against Miss Smith? A. T did
not.

10
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Q. Did Mr. Sherrill ask you to testify? A. No.

Q. Did you speak to anybody else other than
Mr. Sherrill regarding the testimony you were to
give tonight? A. No, I did not.

Q. Anyone at all? A. No, sir.

Q. You didn’t lend Miss Smith any money, did
you, Mr. Walker? A. No, sir.

MISS DAISY HAWKINS, sworn as a witness
on behalf of the complainant, testifies as follows:

Direct examination by Mr. Green:

Q. Miss Hawkins, where did you work in Sep-
tember, 19327 A. Mr. Sherrill’s.

Q. Where? A. At Mr. Sherrill’s, 260 West 135th
Street.

Q. Will you try to talk a little louder, Miss Haw-
kins, so that these gentlemen down at this end of
the table can hear you. In what capacity were
you employed there? A. As a clerk in his office.

Q. Do you know Miss Clara Smith? A. T met
her when she came around with her mother.

Q. When was that? A. In the evening of the
thirteenth or fourteenth of September.

Q. And were you present when she talked to
Mr. Sherrill? A. Yes.

Q. (Showing witness) I show you Exhibit P-4,
the letter of June 10, 1932, purporting to be signed
by Lewis A. Bennert, and ask you if you ever saw
that before? A. Yes, I saw it the evening that
she came over with her mother the thirteenth or
fourteenth.

Q. Who produced it at the time? A. Miss Smith.
I saw her take it from her bag.
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Q. And to whom did she give it? A. To Mr.
Sherrill.

Q. Do you know why she was there? A. She
was there for the purpose of making a loan.

Q. When did you see her after that? A. Well,
T don’t remember the date, but I was there when
she came there.

Q. The next day, the day after? A. The next
day when she came.

Q. Did she have a conversation with Mr. Sherrill
again? A. Yes, she did. :

Q. Did they stay there all the time? A. No, they
did not.

Q. Where did they go, do you know? A. I don’t
know.

Q. They went out? A. They went out.

Q. How long were they gone? A. Well, I don’t
know. I am not in the office all the time.

Q. Were you there when they returned? A. No.

Q. Did you take care of the books at that time?
A. T did not. '

Cross examination by Mr. Dworetz:

Q. Are you employed by the Guiana Realty Cor-
poration at the present time? A. No, I am not.

Q. What is your occupation now, Miss Hawkins?
A. T am a clerk in the Harlem Clothes Cleaning
Company.

Q. How long did you work for the Guiana Real-
ty Corporation? A. Three years—three and a
half years.

Q. Referring to Exhibit P-4, Miss Hawkins,
when did you say you saw that letter? - A. The
evening she came over with her mother. It was
the thirteenth or fourteenth.

Q. What time was it, do you recall? A. Well,
it was around between ten and ten-thirty.
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Q. Ten or ten-thirty in the evening? A. Yes—
night.

Q. Did you see this letter? A. Yes.

Q. How did you come to see this letter? A. Be-
cause I was in the office with Miss Smith and Miss
Smith’s mother and Mr. Sherrill.

Q. Did you read the letter? A. Yes, I did.

Q. How did you get possession of the letter, Miss
Hawkins? A. Because I was in the office with
Miss Smith, Mrs. Smith and Mr. Sherrill.

Q. Who handed you the letter? A. Mr. Sher-
rill, after he finished with it.

Q. Did you see where Mr. Sherrill got it from!?
A. From Miss Smith. Miss Smith took it from
her bag, and gave it to him.

Q. You read the letter? A. I did, yes.

Q. What was your position with the Guiana
Realty Corporation? A. I was the clerk. T used
to take telephone messages, and T would help the
young lady when she was busy.

Q. And you were in the office at ten-thirty that
night? A. Yes.

Q. What hours did you work, Miss Hawkins? A.
You see I live there in the same building.

Q. Youlive there in the same building? A. Yes,
I live in the same building.

Q. Are you a tenant of Mr. Sherrill’s? A. Yes.

Q. And you were working there that evening
at ten, ten-thirty? A. I wasn’t working.

Q. How did you happen to be there? A. I came
in from the movies.

Q. And you saw Mr. Sherrill there and Miss
Smith and Mrs. Smith? A. Yes.

Q. Those weren’t your working hours, were
they, Miss Hawkins? A. No.

Q. How did you happen to be there? A. Be-
cause I live there.
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Q. Is this a store? Does the Guiana Realty
(orporation have a store in this building, or an
office, or what? A. An office.

Q. Where is the office? A. In the front.

Q. On the ground floor? A. No, one flight up.

Q. What floor do you live on? A. One flight up.
The office is in the front.

Q. You live in back of the store? A. Not the
store, the office.

Q. You live in back of the office? A. Yes.

Q. In other words, you live back of the office of
the Guiana Realty Corporation? A. Yes.

Q. How long did you live there, Miss Hawkins?
A. Three years.

Q. Did you ever have any business dealings
with Mr. Sherrill, Miss Hawkins? A. Nothing,
but work for him.

Q. Are you married, Miss Hawkins? A. No, I
am not.

Q. Were you married? A. No.

Q. How old are you? A. Twenty-five.

Q. How many girls did Mr. Sherrill have work-
ing for him? A. Two.

Q. September, 19327 A. Yes.

Q. Did that other girl live in back of the store,
too? A. No.

Q. Were yvou subpoenaed to come here, Miss
Hawkins? A. No. ;

(. Who asked you to come? A. Mr. Sherrill.

Q. You are still a tenant of Mr. Sherrill’s? A.
Yes, T am.

Q. Are you working now? A. Yes, I am.

Q. How much rent do you pay? A. I pay three
dollars a week.

Q. Now, Miss Hawkins, referring to Kxhibit
P-5, did you ever see this application? A. I did
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not see the application because I did not make out
the application.

Q. Did you examine the application? A. T did
not, no.

Q. How is it you came into possession of this
letter marked P-4? A. Because I was in the office.
‘We all went upstairs together, and I went into the
room, and Miss Smith and Mrs. Smith and Mr.
Sherrill. We all met on the stairs together and
we went on upstairs, and as he finished the letter
he gave it to me.

Q. Did you testify in the previous trial in this
case? A. I did not.

Q. Did you testify in the eriminal proceedings
in New York? A. I did not.

Q. Did you speak to anybody else about this case
besides Mr. Sherrill? A. T did not.

Q. When was the last time you spoke to M.
Sherrill about this case? A. I don’t know. Not
for a long time.

Q. How did you come over tonight, Miss Haw-
kins? A. How did I come over?

Q. Yes? A. In an automobile.

Q. Did you come over with Mr. Sherrill? A.
Yes, I did.

EMANUEL SPARKS, sworn as a witness on
behalf of the complainant, testifies as follows:

Direct examination by Mr. Green:

Q. Where did you work in September, 19327
A. I worked for Gray, 264 West 135th Street.

Q. What kind of a place is that? A. A butcher
shop.

Q. Do you remember seeing Miss Smith in Sep-
tember, 19322 A. I remember seeing her, ves. I
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couldn’t say exactly to the minute, but T remember
seeing her some time ago.

Q. Where did you see her? A. In the store
where I worked there.

Q. Who was she with? A. Mr. Sherrill brought
her in and introduced me to her.

Q. Introduced you to her? A. Yes.

(). And did they ask you to sign anything? A.
Yes, he wanted me to witness a paper. He had
a paper and a letter.

(). What kind of a paper was it that they wanted
you to witness? A. I just can’t recall the exact
reading, but I remember it was relative to a sum
of money because they explained. She told me
she was making a security loan, and it was for
the purpose—my signature was to witness this
sum of money that was collateral for the note.

(). Was that the paper that was sent to Trenton ?
A. I could not tell you.

Q. (Showing witness) I show you Exhibit P-4,
the letter purporting to be signed by Lewis A.
Bennert, and ask you if you ever saw that before?
A. Yes.

Q). Where? A. When she came in the store she
had this letter and another paper which I signed.
She had two of them together.

Q. Were they attached together? A. I just
can’t recall whether they were attached or not.

(. And after they spoke about your signing as
witness the nomination for the beneficiary, is that
right? A. Exactly.

Q. And that letter was there at the time? A.
Yes.

(). And Clara Smith was there at that time?
A. Yes:

Q. And Mr. Sherrill was there? A. Mr. Sherrill
was there. '
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Cross examanation by Mr. Dworetz:

Q. Was anybody else present, Mr. Sparks? A.
No, no one that had anything to do with the
discussion was present.

Q. What did you have to do with it? A. Well,
I did it as a favor, as witness, because from what
he said it was necessary to have a witness, and it
was a kind of favor.

Q. And do you work for Mr. Sherrill? A. No,
sir.

Q. Did you ever work for Mr. Sherrill? A. No,
sir.

Q. Did you work for Mr. Sherrill in September,
1932% A. No, sir.

Q. Did you ever borrow any money from Mr.
Sherrill? A. No, sir.

Q. Are you married? A. Yes, sir.

Q. Do you drive a car? A. Yes, sir.

Q. Did you ever do any work for Mr. Sherrill?
A. No, sir.

Q. Did you ever drive Mr. Sherrill around? A.
Not steady. Not for any pay—mnot steady.

Q. Did you ever drive him to Paterson? A.
Yes:

Q. When was that? A. I don’t remember. I
remember driving him once. I could not tell you
the date.

Q. You have done favors for Mr. Sherrill? A.
No more than with reference to his car.

Q. And Mr. Sherrill has done favors for you!?
A. He has never done favors for me.

Q. You have done favors for Mr. Sherrill? A.
No more than I work next door to the office where
he is.

Q. You have done favors for Mr. Sherrill? A.
In reference to what I have just stated, driving
the car.
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Q. He has done favors for you? A. I couldn’t
say he has done favors, no.

Q. Did you testify at the first trial? A. No, sir.

Q. Did you testify at the criminal proceedings in
New York? A. No, sir.

Q. Who asked you to testify tonight? A. Icame
over with Mr. Sherrill. Owing to the fact that T
was witness on the paper, it was necessary for me
to come over.

Q. Did you discuss the matter with Mr. Sherrill
before? A. No, I didn’t see Mr. Sherrill until
late this evening, because I didn’t get off from
work.

Q. Did you talk it over with him during the
week? A. No. I was not interested.

Q. What was that? A. No. :

Q. Did you talk it over with him last week? A.
No, I didn’t know anything about it.

Q. When did you find out about it, Mr. Sparks?
A. T couldn’t exactly say. I remember—what’s
today—Thursday—when he left word at my house,
my wife, for me to come over these this evening.
He wanted me to come down and see him, see.

Q. And did you come down with Mr. Sherrill?
A. T drove Mr. Sherrill over this evening.

Q. Mr. Sherrill, Mr. Walker and Miss Hawkins?
A. Yes.

Q. Mr. Thomas come over with you? A. I don’t
know the other gentleman. I never met him
before.

Mr. Green: I would suggest that we
adjourn until some night next week.

Mr. Dworetz: Before we adjourn, I
would like to ask Mr. Sherrill just one
question.
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WILLIAM SHERRILL, a witness already
sworn, recalled, and further testifies as follows:

Cross examination by Mr. Dworetz:

Q. Mr. Sherrill, is it not a fact that if the
moneys due to the Guiana Realty Corporation were
paid, you would not be interested in prosecuting
these charges? A. No, I wouldn’t say so—be-
cause the principle involved.

Q. What is the principle, five hundred dollars?
A. Well, even if it was five thousand dollars. The
principle—anybody that would leave Paterson and
come over to me, you know, with a forged docu-
ment, you know, that’s what the principle is. That
principle, you know.

Commissioner Finn: I move that we

adjourn until Wednesday night.

The Chairman: Regularly moved and
seconded that the Board stand adjourned
until Wednesday, October 24th, 1934, at &
| B
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BOARD OF EDUCATION OF THE CITY OF
PATERSON, IN THE COUNTY OF PASSAIC.

Guiana REarnTy CORPORATION,
Complaimant,
V8.

Crara L. Swmirw,
Defendant.

CONTINUATION of the taking of testimony in
the above entitled matter, before the members of
the Board of Education of the City of Paterson,
New Jersey, at the Board Rooms in the City Hall,
Paterson, on the twenty-fourth day of October,
1934, at 8 P. M.

PrESENT :

Commigsioners Marcarer 1. Finy, President of
the Board, Mrs. Naxn Donorur, WiLLiam FriT-
crorT, Ricaarp K. O’DEra, Abprian Parmos, JamEs
E. Torrey, Barron H. Warker, and Samuer Gro-
BART.

Commissioner Feberici, also present, but not
voting.

Appearances as heretofore.

Roll call by SecreTary THOMAS F. KELLEY.

PRrESENT :

Commissioners DoNoHUE, FLiTcrROFT, F'EDERICI
(not voting), O’Dra, Parmos, Torrey, WALKER
and Finx.

ABSENT:

Commissioner GROBART.
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Secretary Kelley read the following:

¢“Qctober 20, 1934.
“Mr. Thomas F'. Kelley,
Secretary, Board of Education,
Paterson, N. J.

My dear Mr. Kelley:

‘‘Please call an adjourned meeting of the Board
of Hducation, at Room No. 23, City Hall, on
Wednesday Evening, October 24, 1934, at eight
o’clock for the purpose of continuing the charges
against Clara L. Smith, for conduct unbecoming
a teacher.

Very truly yours,

Margaret I. Finn.
President.”’

The President: Mr. Walker, will you please
take the chair?

(Mr. Walker takes the chair.)

Commissioner Torrey: Can we re-open or re-
call the roll? Mr. Grobart is here.

The Chairman: Make a notation on the minutes
that Mr. Grobart appears—rather, we will call the
roll again.

Roll call by Secretary Traomas F. KeLLEy.

PRrESENT :

Commissioners Doxouug, FeperIct (not voting),
Frircrorr, GroBaRT, O’DEas, PaTmOS, ToRREY,
Warker and Finw.

Hight present. Mr. Federici is here, but can-
not vote. '

The Chairman: Quorum present.

Mr. Green: Mr. Chairman, and members of the
Board:
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There was some confusion in the early part of
the hearing that was held last week. Counsel for
Miss Smith made some motions and there were
some votes taken or attempted to be taken, but
the record is not clear, and for the purpose of
clarifying the record I am going to repeat the
motions that were made by counsel for Miss Smith,
and request that the members of the Board vote
on the same.

The first motion made by Mr. Dworetz was:

““At this time, if it please the honorable mem-
bers of the Board of Education, before entering a
plea, or plead to these charges, the respondent,
the defendant, Clara L. Smith, contests the juris-
diction and authority of the Board of Education
in this matter for the following reasons:

“In the first place, the complainant, Guiana
Realty Corporation, a corporation, is not a citizen
of either the City of Paterson, County of Passaic
or State of New Jersey; that it is not authorized
to do business in the State of New Jersey; that
the matters about which the said Guiana Realty
Corporation complain pertain to a purely private
matter; that the charges preferred by the com-
plainant in no way, shape, form or manner con-
nect the defendant, Clara L. Smith, with conduct
unbecoming a teacher in the Publie School system
of the City of Paterson; that the matters set forth
in the charges are cognizable, if at all, in a court
of civil jurisdiction; that these proceedings,
namely, the present complaint, is in open defiance
to a ruling of the State Commissioner, Dr. Charles
Elliott; that under a ruling and decision of Dr.
Charles H. Elliott, Commissioner of the State of
New Jersey, on the twenty-fifth day of Septem-
ber, 1934, ordered that the defendant in this case
Clara L. Smith, be reinstated and that the Board
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of Hducation of the City of Paterson is directed
to pay her salary from February 6th, 1934, and
to immediately reinstate her as a teacher in its
school system. There is absolutely no reference
made in that decision by the State Commissioner
of Kducation for a new trial or trial de novo; that
these charges are identical with the charges against
the respondent as in the previous case, and that
these charges are merely a subterfuge, and for
these reasons, ladies and gentlemen, the defend-
ant contests the jurisdiction or right of this Board
to try the defendant again.”’

Now, I would suggest that either a motion be
made to deny the request of counsel or to consent
to'ut:

Mr. Dworetz: 1 object to the proceedings at
this time because the record speaks for itself.

The Chairman: We will hear the motion. What
is your motion, Commissioner ?

Commissioner O’Dea: I move that the request
be denied.

The Chairman: Regularly moved and seconded
that the motion of counsel be denied. All in favor
signify the same by saying aye, contrary no. The
Secretary will call the roll:

The Secretary (calling roll):

Commissioners Donohue?

Commissioner Donohue: Aye.

The Secretary: Fliteroft?

Commissioner Flitcroft: Aye.

The Secretary: Grobart?

Commissioner Grobart: Aye.

The Secretary: O’Dea?

Commissioner O’Dea: Aye.

The Secretary: Patmos?

Commissioner Patmos: Aye.
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The Secretary: Torrey?

(Commissioner Torrey: Aye.

The Secretary: Walker?

Commissioner Walker: Aye.

The Secretary: Finn?

Commissioner Finn: Aye.

The Secretary: HKight in the affirmative, none
in the negative. '

Mr. Dworetz: The Chairman will allow me an
exception ?

The Chairman: Yes. KException is allowed.

Mr. Green: The second motion made by Mr.
Dworetz, counsel for Miss Smith, was:

“Now I am asking for a dismissal of the charges
that have been preferred by the Guiana Realty
Corporation. In the first place, the charges entered
by the said complainant are in no wise or in no
manner related to any of the causes that might be
set forth under the school law. Further, that the
charges in this matter are dated October 9th, 1934.
This date is prior to the date the respondent was
reinstated.

“I also move for a dismissal of these charges
on the grounds that the complaint has not been
sworn to. It is merely a statement. They have
not been verified. On those grounds I ask for a
dismissal.”’

Commissioner Torrey: I move that it be denied.

Commissioner O’Dea: Second the motion.

Mr. Dworetz: I object to the motion for the
reasons previously stated, and the record speaks
for itself.

The Chairman: Your objection will be over-
ruled and the motion denied. Regularly moved
and seconded that the motion of counsel be de-
nied. All in favor will signify the same by saying
aye, contrary no. The secretary will call the roll.

30
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The Secretary (calling roll): Commissioners
Donohue?

Commissioner Donohue: Aye.

The Secretary: Fliteroft?

Commissioner Fliteroft: Aye.

The Secretary: Grobart?

Commissioner Grobart: Aye.

The Secretary: O’Dea?

Commissioner O’Dea: Aye.

The Secretary: Patmos?

Commissioner Patmos: Aye.

The Secretary: Torrey?

Commissioner Torrey: Aye.

The Secretary: Walker?

Commissioner Walker: Aye.

The Secretary: Finn?

Commissioner Finn: Aye.

The Secretary: Kight in the affirmative, none
in the negative.

Mr. Green: The third motion made by counsel
is as follows:

¢¢ At this time, ladies and gentlemen of the Board
of Education, I move for a stay of these proceed-
ings until such time as the Board shall fairly order
an inspection and examination of the books of the
Guiana Realty Corporation and until such time as
the respondent has had a reasonable opportunity
to examine and inspect the same. We realize
that the Board may have difficulty in this respect,
since these books are in the State of New York.
However, we request that the Board make it a
condition upon the prosecution of this ecomplaint,
that the complainant submit its books and records
so that the same may be inspected and examined
by the respondent and her accountants. We re-
spectfully ask that this matter be stayed.”’
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(ommissioner O’Dea: I move that the request
be denied.

Mr. Dworetz: I object, Mr. Chairman, on the
ground that the record speaks for itself.

(ommissioner O’Dea: Press the motion.

The Chairman: Regularly moved and seconded
that the motion of counsel be denied. All in
favor will signify the same by saying aye, con-
trary no. The secretary will call the roll.

The Secretary (calling roll): Commissioners
Donohue ?

Commissioner Donohue: Aye.

The Secretary: Fliteroft?

Commissioner Fliteroft: Aye.

The Secretary: Grobart?

Commissioner Grobart: Aye.

The Secretary: O’Dea?

Commissioner O’Dea: Aye.

The Secretary: Patmos?

Commissioner Patmos: Aye.

The Secretary: Torrey?

Commissioner Torrey: Aye.

The Secretary: Walker?

Commissioner Walker: Aye.

The Secretary: Finn?

Commissioner Finn: Aye.

The Secretary: Eight in the affirmative, none
in the negative.

The Chairman: Carried.
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LEWIS A. BENNERT, sworn as a witness on
behalf of the complainant, testifies as follows:

Direct examination by Mr. Green:

Q. Mr. Bennert, what position did you occupy
in the school system of the City of Paterson in
June, 19327 A. General Supervisor of Schools.

Q. And in that position were you in charge of
the various schools in the city? A. Yes, sir.

Q. Was School number 18 one of those schools
that came under your jurisdiction? A. Yes, sir.
Q. You are acquainted with Clara Walker? A.
Yes. :

Q. And know that she was teaching at school
number 18 in June, 1932? A. Yes, she was.

Q. (Showing witness) I show you Exhibit P-4,
purporting to be a letter to whom it may concern,

and signed by Lewis A. Bennert, and ask you if
that is your signature?

Mr. Dworetz: We will admit that it isn’t
Mr. Bennert’s signature.

Mr. Green: Well, let’s keep the record
straight.

The Chairman: For the purpose of the
record, that the signature on KExhibit P-4
is not the signature of Mr. Bennert is ad-
mitted by the defendant.

Q. Did you dictate the contents of that letter
to anyone? A. I did not.

Q. In your capacity as General Supervisor was
it necessary for you to send communications to
the various schools from time to time? A. Oh, I
did, yes, many.

Q. And were they sent over your signature?

e

L
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At some times, but more often—yes, they were
sent over my signature, but I didn’t sign the
communications that went forth. Many times the
material that went out to the schools was in mime-
ograph form prepared in the office here by Miss
Sweetman, and when she did not type my name in
she would sign my name, and indicate it by putting
an H, which was Miss Sweetman’s given name,
Harriet—initial.

(). And were these circulars circulated through-
out the schools? A. Yes. '

(). That was the purpose of them? A. That was
the purpose of them.

(No cross examination.)

HARRY G. BRAGG, sworn as a witness on be-
half of the complainant, testifies as follows:

Direct examination by Mr. Green:

(). Mr. Bragg, you are an attorney at law of
the State of New York? A. I am.

Mr. Dworetz: We will admit that.

(. And you represented the Guiana Realty Com-
pany in a matter in connection with Miss Clara
Smith? A. Yes, I did.

(). And you are the Harry Bragg who is re-
ferred to in these letters and telegrams which
have been introduced in evidence here? A. T am.

Q. (Showing witness) I show you a check dated
December 5, 1932, drawn on the Franklin Trust
Company of Paterson, New Jersey, to the order
of Harry Bragg, in the sum of five hundred and
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seventy-five dollars and signed by Florence A.
Smith, and ask you if you received that check?
A, T did.

Q. From whom? A. I received this check
through the mail from Miss Smith, Clara Smith.

Q. And what was it for? A. She sent me a letter
stating that this check was in payment of indebted-
ness to the Guiana Realty- Company, and it was
to be deposited, I believe, in a couple of days of
the time it was dated. I think I received it prior
to the date which it bears.

Q. Did you deposit it for collection? A. I did.

Q. And what happened? A. Why, I think I paid
a protest fee of a couple of dollars, and I re-de-
posited it once or twice.

Q. And what happened after you re-deposited
it? A. It always came back.

Mr. Green: I offer the check in evidence.
(Check marked Exhibit P-10.)

Q. Under Exhibit P-9 there is a telegram signed
“Clara Smith’’ addressed to yourself, dated
March 2, 1933: ““Will meet you Tuesday evening
at seven without fail’’, signed, ‘‘Clara Smith”.
Did you receive that? A. T received that telegram.

Mr. Dworetz: We admitted that in
evidence.

Q. Did Miss Smith meet you? A. No, she did
not.

Q. Did Miss Smith keep any of the promises
that she made with you relative to the payment of
this account, in accordance with the telegrams
that are here marked in evidence? A. I don’t just
recall the telegrams marked in evidence, but on
one or two. occasions she did send some money
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she said she was going to send. I think it amounted
in all to one hundred and thirty dollars. The big
majority of them, though, weren’t kept.

Q. (Showing witness) I show you a letter dated
November 8, 1932, signed ‘“Clara L. Smith’’, and
ask you if you received that from her? A. Yes, I
remember this letter. T received it.

Mr. Green: 1 will offer the letter in
evidence. :

Mr. Dworetz: Let me look at it, please.

The Chairman: Letter admitted in
evidence.

(Letter marked Exhibit P-11.)

€439 12th Ave., Paterson, N. J.
November 8, 1932.
Mr. Harry G. Bragg,
Counsellor at Law,
N. ¥

My dear Sir:

“Thank you for the consideration shown
me in your communication of November
7th. Since we are not in school today I had
planned a visit to the office of the Guiana
Realty Corporation to explain. However,
after the receipt of your letter I thought it
best to spend my time adjusting matters
here.

‘“Please believe me when I say that I am
truly sorry about the incident, and espe-
cially because I know that its president, Mr.
William Sherrill, is convalescing now. Also
I wanted my credit reference there to be
above reproach.

“I have been ill with tonsilitis and a
heavy cold, and was confined to the house
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at the time the deposit should have been
made to cover the check for the Guiana Cor-
poration and two others. Since my father
was going down town I asked him to make
the deposit for us. He claims that he mis-
understood, and placed the money in the
Building and Loan, which could have
waited.

““My father has a dent in his skull due to
a recent accident (about three years ago)
and, because of this act, our family doctor
thinks this may be affecting him. How-
ever, I regret to say this because his health
has been quite poor for quite some time.

““T imagine that Mr. Sherrill is thorough-
ly disgusted with me, and cannot blame
him for the same, however, if you will pur-
suade him to give me until between the
fifteenth and the seventeenth of this month
I will settle up. This is what I was going
to the Company’s office for today. Also
please say to them that I am willing to pay
whatever expense may be involved because
I fully realize. the extent of the incon-
venience that I am causing the corporation.

‘‘Please say to Mr. Sherrill that I would
have visited the office before this letter be-
came necessary, but the continued unsettled
weather was not good for me.

¢‘Sincerely expecting a favorable reply,
I am,

Very truly yours,

Clara L. Smith.

“P. S. If I can settle the matter before
the dates mentioned, I will gladly do so.”
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Q. Now, this letter is dated November 8, 1932,
and it speaks about a check that wasn’t paid. Is
that a check that was given you to collect? A.
My recollection was that that concerned the first
check for two hundred and fifty dollars and which
she defaulted, if I am not mistaken.

(). A check given by you to the Guiana Realty
Company? A. Yes, that’s right.

Q. (Showing witness) I show you Exhibit P-6
and ask you if that’s the check that the letter
referred to? A. Yes, that’s the check that the
letter referred to.

Q. (Showing witness) I show you a letter
dated December 7, 1932, signed by Clara L. Smith,
and ask you if you received that from her? A.
Yes, I received this letter.

Mr. Green: Offer the letter.
The Chairman: Letter is admitted, if
no objection,

(Letter marked Exhibit P-12):

€39 12th Ave., December 7, 1932.
Paterson, N. J.
““Mr. Harry Bragg,
Counsellor at Law,

Dear Sir;

““I am enclosing deposit slip and sin-
cerely trust that everything will be all right
this time. It was my intention to bring
same to you in person, but I am confined
to my home due to illness and unable to
attend school. Please return the slip to me
so that same may be entered on my sister’s
book. You have no idea just how much I
have regretted the way the transaction has
turned out. Seemingly everything went
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wrong. There are only six colored teachers
here and more than four hundred white
girls waiting for positions, thus we do not
want any trouble with the Bd. of Kduca-
tion.

“Trusting that this will complete the
transaction, and thanking you for your ex-
treme courtesy,

Yours very truly,
Clara L. Smith.

“P. S. Have some money due us in N.
Y. C. and may have to ask you to help us
collect same if you will.”’

Q. This letter is dated December 7, and refers
to a deposit slip. Can you tell us what that ref-
erence means? A. Why, she sent me with that
letter a deposit slip indicating that she had de-
posited in a bank in Paterson the sum of five
hundred dollars, which was to show me, I take it,
that the money was on deposit and was no fault
of hers that we didn’t collect it.

Q. And as a result of that

Mr. Dworetz: I object to counsel leading
the witness. The witness is intelligent, and
there is no reason why counsel has to per-
sistently lead the witness.

Q. What did you do as a result of receiving that
letter? A. As the result of this letter and the
result of receiving the deposit slip, I re-deposited
the check on hand and the check was returned.
Paid a protest.

Q. (Showing witness) I show you letter dated
January 31, 1933, addressed to yourself, signed
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by Clara L. Smith, and ask you if you received
that letter? A. Yes, I received this letter.
Q. I offer the letter in evidence.

The Chairman: It will be received in
evidence. No objection.
(Letter marked Exhibit P-13.)

(. On the stationery of Fillmore Smith, Justice
of the Peace and Notary Publie, 39 12th Avenue
Paterson, New Jersey:

“January 31, 1933.
“Mr. Harry Bragg,
Attorney at Law,
N X6

My dear Mr. Bragg:

“I will phone in a day or two and see
what appointment you will be able to give
me in order to settle the balance. No doubt
you have my papers.

““Sincerely regretting all the trouble I
have caused you, I am,

Very truly yours,
Clara L. Smith.”’

Q. As the result of this letter did Clara L. Smith
come to your office or make an appointment at your
office for the purpose of settling this matter? A.
She made an appointment, but she didn’t come.

Q. (Showing witness) I show you a letter dated
February 20th, 1933, addressed to yourself and
signed by Clara L. Smith, and ask you if you re-
ceived that letter? A. Yes, I received this letter.

Mr. Green: I offer the letter in evidence.

10
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(Letter marked Exhibit P-14.)

€439 12th Avenue,
Paterson, N. J.
February 20, 1933,
‘‘Mr. Bragg,
Attorney at Law,

My dear Mr. Bragg:

“All T can say is that I’m sorry. Every-
one here has been ill and my father’s con-
dition is the same. I’ll get busy now and
finish up out here so I can finish up out
there. The business is on my mind most of
the time, and I really cannot stand the
strain.

““ After this business is completed there
are some other matters that T would like
to talk over with you. However, I realize
that this must be cleared up first.

Very truly yours,
Clara L. Smith.”

Q. Did she clear it up? A. She did not.

Q. (Showing witness) I show you letter dated
March 31, 1933, addressed to yourself, signed by
Clara L. Smith, and ask you if you received that
letter? A. I received this letter.

Mr. Green: Offer the letter in evidence.
The Chairman: Letter is admitted.
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(Letter marked Exhibit P-15.)

39 12th Avenue,
Paterson, N. J.
March 31, 1933.
““Mr. Bragg,
Attorney at Law,
New York City.

My dear Sir:

“When we phoned you the last time it
was because of a seemingly reliable news-
paper article concerning the Clearing
House Association here.

“The Hamilton Trust Company and its
two branches, the Labor National Bank, the
Security Trust Company, the Franklin
Trust. Company, the Broadway National
Bank and Trust Company, the National
Bank of America, are not doing normal
business as yet, however, this is just a tem-
porary condition.

‘“‘Business here is crippled for the pres-
ent and our city payroll is tied up in these
banks. If we are paid for March on Mon-
day it will be in the form of tax anticipa-
tion notes. They are only of value to local
property owners who have not paid their
taxes.

““We have made arrangements that will
enable us to send Mr. Sherrill a substantial
sum on or before April 15th if the banking
situation hasn’t cleared up before then.
However, T will try to rush matters and get

. it down there next week. We have a check
but it really isn’t any good because we
can’t get it cleared through.
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“Sincerely thanking you for all past
courtesies, I am,

Very truly yours,
Clara L. Smith.”

Q. Did she bring a check to meet the balance
before April fifteenth as stated in this letter? A.
She did not.

Q. Did you have any conversation with Miss
Smith with reference to the collection of these
moneys? A. I had several conversations with
somebody over the telephone who said she was
Clara L. Smith. The conversation was to the
effect that within a day or two

Mr. Dworetz: Just a minute.

Q. Did you know whether or not it was Clara L.
Smith? A. Well, I am sure because she knew all
the facts about this transaction and I had every
reason to believe it was she. I had never seen her.

The Chairman: Still object?
Mr. Dworetz: Sure.
The Chairman: Strike it out.

Cross examination by Mr. Dworetz:

Q. Mr. Bragg, when was the last time you re-
ceived some money from Clara Smith? A. I am
sure I will have to refresh my memory by those
postal orders there. We got them at different
times. Some of seventy-five

Q. (Counsel hands witness papers.)

Mr. Green: I don’t think that they are
there.
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A. Don’t think they are here. I wouldn’t be able
to call them off-hand. Here they are. There is one
of December 14th, apparently:
Q. What year? A. Well, the telegram doesn’t
indicate, but T assume it was in 1932, December.
Q. December 14th?

By Mr. Green:

Q. Or December 14,1933? A. Yes, it must have
been a year ago.

By Mr. Dworetz:

Q. Mr. Bragg, was that before or after the last
hearing? A. It was—it must have been prior.

Q. What was that? A. It must have been prior.

Q. I mean when I say hearing I mean the first
trial, the trial that took place in April, 19337 A.
If that was Desember, 1933, it must have been
before.

By the Chairmamn :

Q. You didn’t receive any money after that
trial, did you? A. No.

Q. Then it must have been December, 1932. The
trial was in April, 1933? A. Yes, I see.

By Mr. Dworetz :

Q. You represented the Guiana Realty Corpora-
tion in the first trial, April, 19337 A. That’s cor-
rect.

Q. Were you retained by the Board of Educa-
tion or by Guiana Realty Company? A. I was
retained by the Guiana Realty Company. .

Q. How much was paid on this loan, Mr. Bragg,
do you know? A. To the best of my recollection,




182
Harry G. Bragyg, for Complainant—Cross.

I think it was about one hundred and thirty some
dollars, to my recollection.

Q. Mr. Bragg, isn’t it true that some hundred
and fifty dollars were paid? A. Well, I couldn*t
be exact as to the amount—somewhere around a
hundred and fifty dollars. My recollection was
that it was around a hundred and thirty some odd
dollars. There was seventy, there was thirty-
four

Q. Mr. Bragg, how much was the payment in
December, 19322 A. I could not say.

Q. (Showing witness) I show you Exhibit P-10,
and ask you from whom did you receive that check?
A. I received it from Miss Clara Smith.

Q. Did you receive it personally? A. I received
it accompanied by a letter. The letter was signed
by Miss Smith.

Q. Have you got that letter? A. I suppose it
is probably in the—I don’t know if it is evidence
or not.

Q. December 5,19322 A. That’s the date of the
check. The check was probably post dated. My
recollection is it might have been the latter part
of November.

Q. You are sure, Mr. Bragg, that Exhibit P-10
was a post-dated check? A. T am reasonably
sure.

Q. Look through these letters, Mr. Bragg, check
dated— A. T received it before. I had to hold
it awhile before T put it in. T don’t see any letter
of corresponding date.

Q. Mr. Bragg, don’t you know that this check
marked BExhibit P-10 was not mailed to you? A.
It wasn’t mailed to me? Let me see the check.
Well, to the best of my recollection it was msiled
to me.
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Q. Mr. Bragg, do you recall any checks being
delivered to you in person? A. I don’t recall
any checks being delivered to me in person.

Q. Mr. Bragg, don’t you remember -check
marked HExhibit P-10 being delivered to you in
person by a Mr. Huggs of Paterson? A. Some one
called at my office 111 John Street and brought
a check on one occasion. Whether or not it was
this one or not, I don’t remember. I do remember,
though, it came back always.

Q). You remember, though, Mr. Bragg, that the
check was delivered at your office? A. Well, a
check was delivered at my office. T wouldn’t say
when it was delivered. I didn’t see the gentleman
who brought it.

Mr. Green: We rest.

Mr. Rittenberg: Mr. President, Members
of the Board: At this time, on behalf of
the respondent, T move for a dismissal of
the charges preferred against Clara Smith
by the Guiana Realty Company for the fol-
lowing reasons :

We reiterate at this time that this Board
has no jurisdiction to try these charges.
We claim that the Board has no jurisdiction
for the reasons stated before by Mr.
Dworetz. We urge that the Board has
nothing before it that constitutes conduct
unbecoming a teacher in the formal charges
made, and lastly, we say there is no credible
evidence here at this time adduced to sup-
port any charge indicating that Clara L.
Smith is guilty of conduct unbecoming a
teacher.

40
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Now, there are some peculiar circun-
stances in this case. The first is that the
charge is made by a corporation of the
City of New York and the State of New
York not authorized to do business in this
State, not a tax-payer in this town, and they
are the complainant in this action. It is
contrary to the school law. We realize that
persons other than the Superintendent of
Schools, the teachers or principals may
make charges, but those charges cannot he
made by any outsider. The fact that a bill
was not paid to a citizen of the State of -
New York or a citizen of China makes no
difference. This is far-reaching, and the
significance may be unusual if this were
followed out logically.

Now, I would like to discuss the evidence
that has been adduced so far. The grava-
men of the charges is that Clara L. Smith
perpetrated a fraud upon the Guiana Realty
Company. Now, what is the evidence? The
evidence that has been offered here in the
shape of a letter concerns an innuendo, and
purely an innuendo, that the name of Lewis
A. Bennert was forged by Clara L. Smith,
but there is no proof of it. Mr. Bennert
says that it is not his signature, but nobody
comes forward to say that Clara L. Smith
put it there. Then, there is another alleged
forgery in this case of the name of Benja-
min Thomas, and, incidentally, this docu-
ment is very interesting—this is P-5 in
evidence in this trial, which concerns the
signature of Benjamin Thomas. Benjamin
Thomas comes here and he says that is not
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his signature. He doesn’t say Clara Smith
wrote it and nobody was brought forward
to indicate that she did.

Now, there is something unusual in this
application, P-4 or P-5, and that is an
acknowledgment that has been crossed out,
and on that acknowledgment, underneath
it, rather, appears the name ‘‘William L.
Sherrill, Notary Public of New York.”” The
acknowledgment reads: ¢“On the 15th day of
September, 1932, before me personally came
and appeared one Benjamin Thomas’’, then
a midline statement and certificate of Wil-
liam Sherrill. Peculiarly, that disappears.
It is blotted out. This document has not
been in our control. It has been in the
control of the Guiana Realty Company.
Now, let’s agsume that these two documents
were forged, or let’s assume that every-
thing in here is taken against Clara L.
Smith. The first thing to consider is did
this induce the loan by the Guiana Realty
Company. The Guiana Realty Company
didn’t make any loan upon the basis of this
letter nor upon the basis of this application.

Mr. Sherrill is smarter than that. They
made the loan on the basis of an assignment
of a pension fund. That was the induce-
ment for this loan. All this is collateral
matter. All of these things here are merely
to draw a red herring across the real issue.

There was some eight hundred and ninety
odd dollars that Clara Smith had in the
pension fund which was assigned by virtue
of the change of beneficiary to the Guiana
Realty Company. Now, the name of that

10
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beneficiary remained the same right on
down through August, 1934. All through
this prosecution in New York and in Pater-
son and through this previous trial before
this Board the beneficiary was not changed.
Now, if there was fraud in this case—if
there was fraud in this case, I say, to be
qualified fraud, to be such fraud that might
disqualify a person from holding office
under this Board—and, incidentally, that
is very difficult to see, too, because this in-
volved a private transaction—still the in-
ducement—the evidence is uncontradicted
—and the inducement in this case was the
change in beneficiary, and that beneficiary
was the Guiana Realty Company right down
through August, 1934, and the sum to which
the Guiana might have come into possession
was more than twice the amount of the loan.

Now, there is another peculiar situation
here. Mr. Sherrill testified last week that
his sole reason for coming here—

Mr. Green: You are summing up or—

Mr. Dworetz: No. I am making a
motion that there is no credible evidence
that has supported these charges.

Now, Mr. Sherrill testified last week that
his sole reason for making these charges
was in behalf of rigid righteousness—in
behalf of principle, I think he called it.
Now, what is this principle? There has
been one hundred and fifty-four dollars
paid on account of this loan. The original
loan is five hundred dollars. Suddenly
the loan has mounted to a sum in excess
of the original principal. Now, I ask you,

A R I R N
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ladies and gentlemen, what is this principle?
I tell you frankly that he is not interested
in this Board disciplining any teacher. He
is interested in getting his money. Had
he been paid, there would have been no
charge. Furthermore, he is using this
Board—and I trust the Board does mot
permit itself to be used as such—as a
collection agency for this corporation.
Now, what evidence is there that Clara
Smith is guilty of conduct unbecoming a
teacher? Mr. Bennert has testified he is
a general supervisor of schools, or he
was. He knows Clara Smith to be a
teacher. The Superintendent is in the
room. He was here at the last hearing.
Mr. Ritchie is in the room and he was
present at the last hearing. Did either of
these gentlemen come forward and say
that Clara L. Smith conducted herself in a
manner that she is unfit to teach? Is there
any evidence before this Board that Clara
L. Smith is unfit as a teacher? Does any
principal say she is unfit to teach? Have
the parents of any student come forward
of any of the classes that she has taught
in to say that she is unfit as a teacher, that
she is incapable, that she hasn’t good moral
qualities? No. A rank outsider has pre-
sumed to come before this Board for the
purpose of collecting a debt and making
charges. I say it is unfair. If this loan
was induced by fraud, he might have a
standing, but it wasn’t. He got this money.
He was amply secured. He was better
secured than any bank was. He was secured
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in the event of life and in the event of
death, both.

Now, there is another witness brought
forth here, and that is peculiar. This
banker, a man who had dealt with Mr.
Sherrill over a period of years, and with
the Guiana Realty Company. The man
testified about what had occurred on the
fifteenth of September, yet he testified that
he had handled loans, hundreds of loans.
He was unable to testify as to what had
occurred within the last few days. No
question as to how he came before this
Board. He was unable to give details of
recent origin, and yet he testified particu-
larly as to what had occurred on that date,
and, incidentally, the only man that could
shed real light on this transaction as to
where and when the money was paid was
not brought forth. He was a Mr. Wilson,
connected with the bank. Mr. Thien said
that he was no longer there, yet this Board
and the Guiana Realty Company had access
to him. They brought in other witnesses
who were not here at the last trial and
who did not testify at the criminal pre-
ceedings in New York. That’s peculiar,
too. Where were all these witnesses at
the last hearing? Where were they at the
criminal hearing?

And one question I would like to ask you
members to decide in passing on this
motion is this: How many times in this
country must a person be put in jeopardy
on the same complaint, on the same charges’
This man here has made a complaint before
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the grand jury of New York growing out
of this case, as a result of which Clara L.
Smith was acquitted. He made charges
before the eriminal courts here in Paterson
and they were dismissed. He made charges
before this Board. This Board sought to
uphold him, but the. Commissioner of
Hducation reversed this Board, without any
alternative. There is nothing in that re-
versal of the Commissioner that pertains
to a new trial before this Board. The fact
that he selected that reason to rest his
decision is unimportant. He had the whole
case under consideration. This makes the
forth or fifth time that this woman has
been tried on the same charges, and, I
say, for the reason that there has been
no credible evidence advanced, and for the
reason that this Board has no jurisdiction
in the matter, and for the reason that the
complaint does not charge conduct unbe-
coming a teacher in the public school system
of Paterson, we ask a dismissal of the
charges.

Mr. Green: May it please, Mr. Chair-
man and members of the Board: I think
Mr. Rittenberg summed up. I don’t intend
to.

Mr. Rittenberg: I have got a lot more to
say, if you will let me.

Mr. Green: The only thing to which T
want to call the attention of the members
of the Board is with reference to the state-
ment that counsel makes concerning the
complaint, and that is to Chapter 243 of
the Pamphlet Laws, 1899, of the State of
New Jersey, which says:

20
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““No principal or teacher shall he dis.
missed or subject to reduction of salary in
said school distriet except for 1nefﬁ01enc\
incapacity, conduct unbecoming a teachm
or other just cause, and after a writtey
charge of the cause or causes shall have
been preferred against him or her, signed
by the person or persons making the same,
and filed with the secretary or clerk of the
board of education having charge of the
school in which the service is being rendered,
and after the charge shall have been
examined into and found true in fact by
said board of education, upon reasonahle
notice to the person charged, he may be
represented by counsel at the hearing.
Charges may be filed by any per son, whether
a member of said school board or not.”’

Now, I think that completely answers the
question with reference to counsel’s state-
ment about the charges being inadequate.

With reference to the evidence, I am
not going into that at all. I think it is a
question of fact for the members of the
Board to determine under this section of
the act, whether Clara Smith was guilty
of conduct unbecoming a teacher or not.
KEvidence has been introduced on the part
of the complainant. If the Board finds
the evidence to disclose conduct unbecoming
of a teacher, that is a fact for the Board
to find.

I just want to point out one thing in the
evidence, and that is with reference to
the assertion of counsel regarding Mr.
Thomas. Counsel says there was no
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evidence or anyone produced to say that
(Clara L. Smith—that Mr. Thomas signed
this signature.

Mr. Rittenberg: I didn’t say that. I
would like the record to read right. I didn’t
say that. '

Mr. Green: Well, the members of the
Board will probably recall what counsel
said with reference to the signature of
Benjamin F. Thomas.

Now, I merely wish to call their attention
to this part of the evidence at this time be-
fore they vote on counsel’s motion, and that
is the testimony of Mr. Sherrill on page 34:
““She sat down there and she filled it out,
and then T asked her who she knew in New
York she could get as endorser. So she said
she had a very good friend, Mr. Thomas. So
she went to Mr. Thomas and brought that
paper back to me with Mr. Thomas’ name
and a letter of introduction.’’

With these statements, I would suggest
that counsel’s motion at this time be denied.

Commissioner O’Dea: I so move you,
Mr. Chairman.

Commissioner Torrey: Second the mo-
tion.

Mr. Rittenberg: May I make a remark
before the motion is taken? With respect
to counsel’s last observation I want to re-
peat about what I think T said about the
signature of Benjamin Thomas. T said
that no one was brought forward to indi-
cate that Clara L. Smith had signed the
name of Benjamin Thomas. I still stand by
that. '

20




192
Motion for Dismissal of Charges.

Commissioner O’Dea: Press the motion

The Chairman: Regularly moved and
seconded that the motion be denied. All
those in favor of denying the motion will
say aye, contrary no. The secretary will
call the roll:

The Secretary (Calling the roll) Com
missioners Donohue?

Commissioner Donohue: - Aye.

The Secretary: Fliteroft?

Commissioner Fliteroft: Aye.

The Secretary: Grobart?

Commissioner Grobart: Aye.

The Secretary: O’Dea?

Commissioner O’Dea: Aye.

The Secretary: Patmos?

Commissioner Patmos: Aye.

The Secretary: Torrey?

Commissioner Torrey: Aye.

The Secretary: Walker?

Commissioner Walker: Aye.

The Secretary: Finn?

Commissioner Finn: Aye.

The Secretary: Kight in the affirmative,
none in the negative.

Mr. Rittenberg: The Board will allow
an exception?

The Chairman: Yes. Exception will be
noted.

Mr. Dworetz: If it please you, the hon-
orable members of the board, before pro-
ceeding with the continuation of this case I
want to state for the record we do not waive
or prejudice any of our rights in reference
to any of the motions that were made, par-
ticularly the motion to dismiss on the
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grounds of lack of jurisdiction at the outset
of the trial and also after the complainant
has put in his case.

The Chairman: Your remarks will be
noted. ;

DEFENDANT’S CASE.

(LARA L. SMITH, the defendant, sworn as a
witness on her own behalf, testifies as follows :

Direct examination by Mr. Dworetze:

Q. Miss Smith, you are a resident of the City
of Paterson? A. I am.

Q. And you have been connected with the school
system of the City of Paterson? A. Yes.

Q. How long were you connected as a school
teacher in the school system of the City of Pater-
son? A. Since 1921.

Q. Miss Smith, coming down to September,
1932, relative to the loan with the Guiana Realty
Corporation, how did it come that you went to see
Mr. Sherrill? A. I went to see Mr. Sherrill at
the suggestion of my father.

Q. What was the condition of your father finan-
cially? A. He had lost money through business
failures, and his health was poor.

Q. What did you do in order to help the condi-
tion that existed in the house with references to
finances? A. T did everything that he suggested.

Q. What was his suggestion?

Mr. Green: T object to that. I object to
her father’s suggestion.
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Q. What did you do, Miss Smith? A. At what
particular time?

Q. In September, 19327 A. In September, 1932

Q. Yes? A. I went with my mother one eve
ning to see Mr. Sherrill concerning a loan that my
father was to negotiate.

Q. Did you see Mr. Sherrill? A. T did.

Q. Who was present? A. My mother was with
me. There were some other people passing back
and forth, but I could not say just who they were,

Q. What time of the day was this, Miss Smith?
A. It was in the evening.

Q. Do you recall how soon prior to the fifteenth
this was, in September, 19322 A. I don’t know the
exact date, but it was a few evenings previous.

Q. How much did you borrow from the Guiana
Realty Corporation? A. Five hundred dollars.

Q. And did you fill out an application? A. Tdid

Q. (Showing witness) I show you Exhibit P-,
and ask you whether this was the application that
you signed? A. Yes.

Q. At the time you signed the application, Ex-
hibit P-5, were there any lines across it? A. No,
there were not.

Q. Did you see Mr. William Sherrill sign that
acknowledgment? A. T did.

Q. Was Benjamin Thomas present at the time
the acknowledgment was signed? A. He was not.

Q. Do you know how the acknowledgment was
taken in reference to Benjamin Thomas? A.I
don’t know how it was taken, but Mr. Sherrill sug-
gested a phone conversation.

Q. Do you know whether or not Mr. Sherril
called? A. T do not.

Q. Now, coming back to September 15th, Miss
Smith, where did you receive the five hundred dol-
lars? A. At the Dunbar Bank.
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Q. Who was present at the Dunbar Bank when
you received the five hundred dollars? A. Mr.
Sherrill. .

(. Anyone else? A. There were people doing
business at the bank, and I guess the regular bank
staff. T don’t know who else was there.

Q. Was there a check made out to you Miss
Smith in the sum of five. hundred dollars by the
Guiana Realty Corporation? A. Yes, there was.

Q. (Showing witness) I show you Exhibit C-3
and ask you whether or not this check in the sum
of five hundred dollars is the check that you re-
ceived from Mr. Sherrill, the president of the
Guiana Realty Corporation? A. Yes, that’s the
check.

Q. When did you receive that check? A. On
the afternoon of the fifteenth.

Q. Of 1932 % ATOS2E

(. Where did you receive it? A. At the office
of the Guiana Realty Corporation.

Q. What did you do after you. received the
check on September 15, 19327 A. Mr. Sherrill
took me to the bank to have the check cashed.

Q. Yes? A. And when—shall I tell the whole
thing over?

Q. Oh, yes. Let us know everything that went
on. Let’s have that whole story. A. Well, a young
man by the name of Mr. Marine who was assisting
my father drove me over, and as we came down-
stairs—it was a warm afternoon and Mr. Marine
was nodding at the wheel, and Mr. Sherrill at that
time kept his car just a few doors from his office,
and he passed the remark, he said: ““I wouldn’t
wake that boy up for anything,’’ and he said: ‘““My
car is just up the street, and I will drive you to
the bank and get the check cashed for you,”” and

10
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the understanding was that Mr. Sherrill was to
receive fifty dollars back from that check and five
dollars for the office. That’s why he was so in-
terested. And he went to the garage and backed
his car out and we drove to the Dunbar Bank
and Mr. Sherrill spoke to several people, seemed
to be quite well known at the bank, and he told me
to sign the check on the back, which I did, and
then we went up to the cashier and he said: ¢ Cash
this check for this young lady,”” and I received
five hundred dollars, and then Mr. Sherrill men-
tioned that he had a safe deposit box and he took
me downstairs and he showed me the diamonds
that he had in it, and he said they were taken as
loan collateral, and if I remember the name cor-
rectly he said he had taken one from someone by
the name of Mugsie Anderson, I believe it was.
He was unable to contact him afterwards. At
that time Mr. Sherrill told me that if I did the
right thing by him I could have any of those
diamonds, and then we went back and Mr. Sherrill
drove his car back to the garage, and he made the
remark to me that he didn’t like the people in the
office to see him get his part of the money, and
asked me to give him the money there, which I did,
and I went up to the office and I paid the young
lady in the office five dollars, and I came down-
stairs to Mr. Marine’s car and we went to see Mr.
Thomas and I thanked him for his kindness to me,
and I came home.

Q. When you went to the bank, the Dunbar Na-
tional Bank, with Mr. Sherrill, was the applica-
tion marked as Exhibit P-5 executed in entirety’
A. The transaction was completed. I went to cash
the check with Mr. Sherrill.

Q. Did Mr. Sherrill ask you, Miss Smith,
whether or not—what your occupation was? A.
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Yes. The first evening I went over with mother
he asked me what my occupation was and I told

‘him I was a school teacher, and then he passed the:

remark—first he asked me if my name was in some
Red Book that he had there with a list of New
York City employees, and I explained to him that
I worked in Jersey. Mr. Sherrill said as long as
I was a school teacher he didn’t think the place
would matter, but to have my father and sister
as co-makers, and it would not be necessary for
my father to make the trip, and he also knew of
my father’s poor health at the time.

Q. Was there any additional security that you
gave Mr. Sherrill on behalf of the Guiana Realty
Corporation? A. Yes. When we were discussing
the loan Mr. Sherrill said: ‘‘Sometimes I have
trouble collecting from the school teachers, fire-
men and policemen,’”’ and he said: ‘‘As long as
nothing happens, no calamity or anything like
that, I feel as though I will get my money back,’’
but, he said: ‘‘In the event that something would
happen to you, how would I get my money back?’’
and that’s why I mentioned the pension fund, and
for that information I had talked to Mr. Wood
personally.

Q. Did you tell Mr. Sherrill the amount of
money that you had in the pension fund?. A. I
didn’t tell the exact amount. Afterwards I showed
him later on just what he had. I gave him an
idea what it was. I told him it was more -than his
five hundred dollars.

Q. And how much actually was it, Miss Smith?
A. Tt was more than eight hundred dollars. I
don’t know the exact figure.

Q. And you named the Guiana Realty Corpora-
tion as beneficiary in the pension fund? A. T did,
yes.

40
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Q. Under your name? A. Yes.

Q. Miss Smith, the memorandum or the instry-
ment naming the Guiana Realty Corporation hene-
ficiary in your pension fund, was that executed
prior to September 15, 19322 A. No, no. Shall
I explain about the inspection of Mr. Sherrill?

Q. Yes. A. Mr. Sherrill had me give him some
information and he said that if we didn’t hear
anything to the contrary that meant that he was
satisfied with his inspection, and I had one appli-
cation that was filled out and he wasn’t satisfied
with that, and he gave me another application
blank and said to bring that in to him on the
fifteenth and be ready for the check unless I heard
from him to the contrary, and that I would have
to have these Jersey signatures notarized out here,
and I did. Ihad my signature and my sister’s and
my father’s, they were all notarized by Mr. Roth-
stein, and Mr. Sherrill was given the blank on the
fifteenth with the new application, and I don’t
know what day he mailed it, but he told me he
was satisfied with the inspection.

Q. Was the application signed before the money
was turned over? A. Oh, yes.

Q. Miss Smith, there has been offered in evi-
dence here—I am not going into details about it—
a series of letters which you addressed to Mr.
Bragg, attorney for Mr. Sherrill, and also a num-
ber of telegrams or letters to Mr. Sherrill. Will
you please explain the reason, or give us an ex-
planation for them? A. Well, because of the tight
fix that my father was in. He continually expected
money and was often disappointed, more often
than people liked it, and at that time we had heavy
medical expenses, and every promise that was
made was based on a promise that had been made
my father. That’s why I made the promises.
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Q. Were there any moneys given to you, Miss
Smith, by anyone after September 15, 19327 A.
No, there was no money

Q. I mean by that, any checks? A. Oh, yes, yes.

Mr. Green: Just a minute. I don’t
know what possible bearing that could
have on the matter.

A. My father had very little to give to us, but
he had——

Mr. Green: I object to her telling what
her father did.

The Witness: My father is involved in
this, Mr. Green.

Mr. Green: Not involved in this.

Q. Did you deposit any checks in your account,
Miss Smith, after the fifteenth of September, 19327
A. Tdidn’t have an account, Mr. Dworetz. It was
in my sister’s name, and I did deposit—there
were checks deposited. :

Q. How much? A. There was one check
amounting to more than two hundred dollars.
There was one for six hundred dollars that we
expected to meet ours by. There was a check that
caused the shortage.

Q. Do you know, Miss Smith, who the makers
of those checks were? A. One was a gentleman
by the name of Bauman, I recall. I didn’t know
him at all. The other was a gentleman by the
name of Lester. One was a New York party.

Q. Now, Miss Smith, coming back to September
15,1932, did you at any time give Mr. Sherrill the
so-called Bennert letter that has been marked as
Exhibit P-49 A. Absolutely not, Mr. Dworetz. T 49
had a letter from Mr. Wood.
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Q. From whom? A. Mr. Wood.

Q. Did you at any time exhibit the Bennert
letter known as Exhibit P-4 to Daisy Hawkins?
A. Absolutely not.

Q. Did you at any time exhibit the Bennert
letter, known as KExhibit P-4, to Sparks, the
butcher boy? A. I had no dealings with M.
Sparks. Mr. Sherrill stepped in there on his way
to the bank. He said he wanted to get him to
witness the signature or something, but the busi-
ness was completely transacted. We were on our
way then for the check. The transaction was
closed.

Q. You say the signature was necessary to
witness something—what was it? A. Yes, on the
pension fund blank there has been two witnesses
to the signature.

Q. What time of the day did this take place
Miss Smith? A. Tt was about two-thirty, I should
judge. v

Q. I have reference to pension fund application
which was witnessed by Sparks? A. I don’t know
just what time that was. It was in the after-
noon.

Q. Was it before you got the money or after!
A. Tt was before.

Q. Miss Smith, did you have any relations with
Mr. Sherrill other than business transactions’
A. Yes, there was, Mr. Dworetz. Shortly after
the loan was made, why, Mr. Sherrill tried to call
me up, and he misunderstood the phone number,
and of course he didn’t get in touch with me that
day. Then, I think it was the second Sunday
after the loan was made, why, Mr. Sherrill came
over to pay a social visit, and he extended me
several invitations which T didn’t keep. I did
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want to keep a friendly feeling until the loan was
paid, but I didn’t like the idea of having been
offered a diamond. Of course, when I felt it was
impossible to keep a friendly feeling, then there
was nothing further that I could do. And Mr.
Sherrill wrote letters.

Q. Miss Smith, have you any recollection of
receiving a letter from Mr. Sherrill to this effect
— it was marked as an exhibit in the testimony that
was given in the first trial in April, 1933:

“My dear Clara:

“T received both of your letters, and I am
very sorry to learn that your sister is ill,
but trust that she will recover soon. When
I received your first letter I phoned you at
the number given, and the lady told me
that she would let you know that I called.
At the time I phoned I didn’t insist on
her calling you since it was in the evening,
and especially as the call was not very
urgent or important.

‘“Although your sister is ill, you cer-
tainly must have been in New York since
I saw you three Saturdays ago. If you
have been here since you will not be for-
given by me for not dropping in to see
us, especially inasmuch as a permanent
invitation has been given to you for the
occasion. In any event I shall look for
you tomorrow, Saturday, in case you should
come over to New York on any business
matter. I may surprise the family with a
visit some Saturday or week-day afternoon.

‘““We are having quite a bit of cool weather
in New York, but trust that you are having
pleasant weather in New Jersey. How is
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the gentleman whose picture you preserve
so well, and carry with you?

‘‘Kindest regards to your mother and
other members of the family.

Sincerely

Wirriam SHERRIL.”

Do you recall receiving such a letter? A. I cer-
tainly do.

Q. Miss Smith, what was said by Sherrill when
you refused to have appointments with him?

Mr. Green: I object to that. It is abso-
lutely irregular, and counsel knows it. No-
body testified that Sherrill tried to have
appointments with her.

Mr. Dworetz: The testimony is——

Mr. Green: Well, I don’t think if is
necessary to make any remarks about it.

Mr. Dworetz: I think it is very pertinent
to the issue.

Mr. Green: All right, ask it, but ask
the proper question. Don’t ask it like
that.

Mr. Dworetz: I.am conducting the exami-
nation. You conducted your examination.

Mr. Green: I will object to the question.
I don’t care to shut off any testimony. Ask
the proper question, and you can have it all.

Q. (Repeated by stenographer.) Miss Smith,
what was said by Sherrill when you refused to
have appointments with him?

Mr. Green: I object to the question.
Mr. Dworetz: Upon what ground? That
doesn’t mean anything.
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Mr. Green: On the ground that it is a
leading question.

The Chairman: Let’s have it out. Get
through with it. Go ahead.

The Witness: I want a square deall

around here.
The Chairman: Oh, now, Miss Smith.

(). (Repeated by stenographer.) Miss Smith,
what was said by Sherrill when you refused to
have appointments with him? A. Mr. Sherrill
became very angry with me, very angry. He went
to the Roosevelt Hospital for an operation, and
I didn’t go there, and from then on he started
persecuting me.

Q. You say he started persecuting you? A.
Absolutely.

Q. What did he do? A. Mr. Sherrill started
hearings in the court. He tried to have my sister
convicted for a criminal action, which was dis-
missed. He appeared before the school board and
I was suspended. After that he tries to hurt me
through newspaper articles. Mr. Sherrill had me
indicted before the New York grand jury. I was
indicted on three different counts, and thank God
I was acquitted on each one of them, and now he
is here today with the same stuff.

Q. Miss Smith, do you know what happened to
the indictment over in New York charging you
with forgery in the third degree? A. I was ac-
quitted on one indictment, the others were dis-
missed.

Mr. Dworetz: Is there any objection to
certified copies of these indietments going
into evidence?

Mr. Green: I don’t see what we have to
do with that. I will admit that she was

40




204

Clara L. Smith, for Defendant—Direct.

acquitted of one indictment. I don’t know
what happened to the other indictments.

The Witness: They were all dismissed.

The Chairman: Offer the one.

Mr. Dworetz: Court of General Sessions.
I offer a certified copy of the case of the
people of the State of New York against
Clara L. Smith, on indictment for forgery
in the third degree, in evidence.

(Certified copy marked Exhibit D-1 A.)

““Court of General Sessions of the County

of New York, Clerk’s Office, September

6th, 1934.

““The people of the State of New York

against Clara L. Smith.

“On indictment, forgery, third degree.

“Filed January 22, 1934.

“No. 199253.

“I do certify that it appears from an
examination of the records on file in this
office, that on April 9, 1934, the above
named defendant was duly tried on the
above mentioned indictment, in Part 5, of
this court, before the Honorable Charles
C. Nott, Jr., and the jury rendered a verdict
of not guilty.

Epwarp R. CarrorL,
Clerk of the Court.”

Q. Miss Smith, were there any other indictments
standing against you in New York? A. When
do you mean?

Q. At the time of the trial? A. There were.

Q. Another indictment for forgery in the second
degree, and grand larceny in the second degree!
A. There were two pending and ordered dismissed.
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Mr. Dworetz: I offer them in evidence.

Mr. Green: I object to them going in
evidence. They are irrelevant, immaterial
and incompetent.

Mr. Dworetz: You are not serious about
that, are you, Mr. Green?

Mr. Green: I don’t know what they are.
If you will tell us what they are, maybe I
will consent to them.

Mr. Dworetz: I offer in evidence an in-
diectment for forgery in the second degree,
196678.

Mr. Green: I object to it being marked in
evidence on the ground that it is incompetent
and irrelevant, and clearly has nothing to do
with the case. He says there is an indict-
ment over there against Clara L. Smith. She
might have been indicted ninety times over
there.

The Chairman: I don’t see myself what
this has to do with the case.

Mr. Dworetz: Tt was testified to by Sher-
rill and it is uncontradicted that Miss Smith
was acquitted on one charge, that is,
namely, forgery in the third degree, and he 30
says there were two other charges pending
against her. v

Mr. Green: Well, you didn’t say that
these were charges made by him. That’s
what I am getting at. If you will tell us
that they are indictments or charges made
by Sherrill, possibly I will admit them. T
don’t know what they are.

Mr. Dworetz: Do you think for one mo-
ment that T would bring in here papers not
belonging to the case? That is absurd.
Counsel knows what they are. Why quibble
over something like these.
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Q. Miss Smith? ‘A. Yes, Mr. Dworetz.

Q. Who made this charge with reference to the
indictment for forgery in the second degree? A,
The president of the Guiana Realty Corporation,
Mr. William Sherrill.

Mr. Dworetz: Is that satisfactory, Mr.
Green? Have you any objection if it goes
into evidence now ?

Mr. Green: Read it.

Mr. Dworetz: Offer it in evidence.

Mr. Green: Let me see it.

(Counsel examines paper.)

No objection.

(Paper marked Exhibit D-2 A.)

““At a Court of General Sessions of the
Peace of the State and County of New York,
holden in and for the County of New York,
at the building for eriminal courts in the
Borough of Manhattan of the said City, on
Friday, the 17th day of August, in the year
of our Lord, one thousand nine hundred and
thirty-four.

Present :

The Honorable John J. Fresch, Judge of
Court of General Sessions, Justice.

““The people of the State of New York
against Clara 1. Smith.

“On indictment for forgery in the second
degree, #196678, filed June 1st, 1933. On
motion of counsel on consent of the District
Attorney, it is ordered by the court that this
indictment against Clara 1. Smith, the de-
fendant, be and the same is hereby dis-
missed, a true extract from the minutes.

Epwarp R. Carrorr,
Clerk of the Court.”
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Q. Miss Smith, did William Sherrill, president
of the Guiana Realty Corporation, make a com-
plaint against you for grand larceny, second de-
oree? A. Yes, he did.

% Q. Were you indicted? A. I was indicted.

Mr. Dworetz: I offer it in evidence.

(Paper marked Exhibit D-3 A.)

“At a Court of General Sessions of the
Peace of the State and County of New York,
holden at the building for criminal courts
in the Borough of Manhattan of the said
city, on Monday the 27th day of August in
the year of our Lord one thousand nine hun-
dred and thirty-four.

Present:

The Honorable John J. Fresch, Judge of
the General Sessions, Justice.

““The people of the State of New York
against Clara L. Smith.

““On indictment for grand larceny, second
degree #199254, filed January 22, 1934. On
motion of counsel on consent of the District
Attorney, it is ordered the Court that
this indietment against Clara L. Smith, the
defendant, be and the same is hereby dis-
missed. A true extract of the minutes.

Epwarp R. Carrorr,
Clerk of the Court.’’

Q. Miss Smith, referring again to that now
tamous Bennert letter known as Exhibit P-4, did
vou at any time show that letter or give that letter
to Thien, vice-president of the Dunbar National
Bank? A. T certainly did not.
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Q. Did you give or show that letter to anyone?
A. T certainly did not. I have a letter from Mr,
Wood.

Q. Miss Smith, is this the second trial against
you on the complaint of the Guiana Realty Cor-
poration? A. Mr. Dworetz

Q. Just please answer the question? A. Yes,
this is the identical charge.

Q. Were you tried at a previous time on the
complaint of the Guiana Realty Corporation? A.
I certainly was.

Q. Before this Board? A. Before this honor-
able Board.

Q. On April, 19337 A. Well, it was May 10th,
1933. I wasn’t present at the first hearing.

Q. What was that date? A. May 10, 1933.

Q. When did your father pass away? A. My

father passed. away the night after this hearing.

Cross examination by Mr. Green:

Q. (Showing witness) Miss Smith, who signed
that name, ‘‘Benjamin Thomas’’? A. Why don’t
you ask him? Didn’t you ask him the last time?

The Chairman: Answer yes or no. If
you know, say so. If you don’t, say so. Just
answer the question. We will get along
better. d

The Chavrman :

Q. The question is, who signed the name ‘‘Ben-
jamin Thomas’’? If you know, say so. If you
don’t, say so. A. I don’t know.

The Chairman: All right. That an-
swers it.
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By Mr. Green:

Q. Didn’t you take this application up to Mr.
Thomas’ Automobile School and have him sign
that? A. (No answer.)

Q. Did you? A. Don’t holler at me. I hear you
distinetly. You can’t frighten me, Mr. Green.

Q. (Question repeated by stenographer) Didn’t
you take this application up to Mr. Thomas’s Au-
tomobile School and have him sign that? A. Itook
it up to him to have him sign it.

Q. Did he signit? A. He was supposed to have
signed if. v

Q. Did he sign it-for you? A. I don’t know. I
answered you before.

Q. Didn’t you testify here at the last hearing
that you took this application up to Mr. Thomas
at his automobile school, and he signed it? A. T
certainly did testify to that, but the counsellor
cautioned me. He said: ‘‘Don’t say people sign
things unless you see them put it down.”’

Q. So you weren’t telling the truth? A. I beg
your pardon. It was not that I was not telling
the truth. It was innocence.

Mr. Dworetz: I object to counsel’s char-
acterization——

The Chairman: It is cross examination.
There is some latitude.

Mr. Dworetz: What page?

Mr. Green: Page 9 of the testimony of
Olara Smith, taken on May 10, 1933.:

Question: ¢‘Did Mr. Thomas put his sig-
nature on the application?’’ Answer: ‘‘On
the application.”’

Question: ‘“Were you present when he
put his signature on the application?’’ An-
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swer: ‘‘Yes, he gave me a letter at that
time. He was very busy.”’

Mr. Dworetz: Read the rest of it.

Mr. Green: Question: ‘Do you know
Mr. Thomas’s signature?’”  Answer:
“Well, I had a letter from Mr. Thomas to
Mzr. Sherrill—other than that, I don’
know.’’

Q. Now, you took this application to Mr. Thom-
as, didn’t you? A. I don’t deny that.

Q. And you gave it to Mr. Thomas to sign? A.
Absolutely.

Q. And Mr. Thomas signed? *A. I am not going
to swear to what people sign.

Q. Mr. Thomas gave it back to you? A. Abso-
lutely.

Q. And what did you do with it? A. I took it
to Mr. Sherrill.

Q. And when you took it back to Mr. Sherrill you
said it had his signature on, didn’t you? A.
Why, we saw the signature.

Q. Where did this signature get put on? A.
Don’t ask me. Ask Mr. Thomas about it.

Q. I am asking you? A. He signed it in his
automobile school.

Q. Did Mr. Thomas sign that signature at his
automobile school? A. I didn’t see Mr. Thomas
sign that paper.

Q. You heard Mr. Thomas testify he didn’t sign
it? A. I certainly did.

Q. You told Mr. Sherrill Mr. Thomas had signed
it? A. I told Mr. Sherrill nothing of the sort.
There was to be a phone conversation. Mr. Sherrill

40 must have been satisfied, because he notarized the
signature.
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Q. You knew that Mr. Sherrill wanted you to
get an endorser in New York in order to get this
loan, didn’t you? A. I beg your pardon. Mr
Sherrill didn’t ask for a New York endorser. He
asked for a Paterson co-maker. He said: ‘“Who
do you know in New York?’’ I told him. He said:
“Take this down and have him put his name on it.”’
Mr. Thomas did not fill in a co-maker’s statement.

(). What’s that under Mr. Thomas’s signature?
A. It doesn’t say under it there. It has been
blocked in. It is hard to read.

(. What does it say under Mr. Thomas’s sig-
nature? A. Is there a co-maker’s statement filled
in?

Q. What does it say under Mr. Thomas’s sig-
nature? A. You can’t frighten me, Mr. Green.

Q. I am trying to get you to answer? A. That
doesn’t get anywhere with me. It says under
there co-maker and guarantor.

(. Then he did sign as co-maker and guarantor,
didn’t he?

Mr. Dworetz: I object to the question.
There is no evidence here that he did sign
as co-maker and guarantor.

Q. You took the paper up to Mr. Thomas’s auto-
mobile school, didn’t you? A. Itookitdown there.

Q. And when you came back from the automobile
school it had this signature on, didn’t it? A.
Absolutely, yes.

Q. You also got a letter from Mr. Thomas,
didn’t you? A. That letter was in Mr. Sherrill’s
possession before the blank. I made several trips
that day. ’

Q. Didn’t you testify as I just read to you that
when Mr.— A, I understood what you read.
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Q. That when Mr. Thomas signed this you re.
ceived a letter from Mr. Thomas also? A. I did
have a letter from Mr. Thomas.

Q. When did you get the letter from Mr. Thom-
as? A. The same day. Mr. Sherrill had me make
several trips.

Q. To Mr. Thomas? A. I went to Mr. Thomas,

Q. How many times did you go to Mr. Thomas!
A. IguessIwenttoMr. Thomas about three times,

Q. What for? A. In connection with this busi-
ness.

Q. What for? A. In connection with this busi-
ness.

Q. What for in connection with this business’
A. In connection with the business.

Q. Will you answer the question? A. I did an-
swer you the first time.

Q. What did you go there for the first time? A.
I went there the first time because Mr. Sherrill
wanted to know who knew me in New York.

Q. Yes? A. Itisa big garage or auto business.

Q. What did you go down to Mr. Thomas for?
A. Mr. Thomas didn’t see why the loan hadn’t
been finished up. He said to go back and tell him
he knew me and give him the letter, which I did,
and the next thing I knew I came down there a
third time.

Q. What did you go the second time for? A
With the application.

Q. What happened that time? A. I handed the
application to Mr. Thomas and received it back.

Q. Yes, and what did you talk with him? A.
Beg pardon?

Q. Where did Mr. Thomas go when you handed
him the application? A. Well, may I explain to
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you just how Mr. Thamas is situated, then you will
get a better idea of it.

Q. Go ahead? A. All right. Mr. Thomas con-
ducts an automobile school, and at that time his
office was in the basement of one of his buildings
at 217 West 123rd Street. At certain times of the
day Mr. Thomas’s automobiles would be going
back and forth and he was out on the sidewalk
because one of his cars was either coming in or out,
and this was when I handed it to him.

Q. Uh, huh, and then what? A. He went inside
with it.

Q. Uh, huh? A. And I remained in the car
where I was, and he returned it to me.

Q. Then what did you do with it? A. I took it
back to Mr. Sherrill.

Q. And when did you go back the third time to
Mr. Thomas? A. After the check had been cashed
I went down to tell Mr. Thomas I had made out
all right, and when I handed it to Mr. Sherrill,
Mr. Sherrill said: ‘“Why didn’t Mr. Thomas put
his address down?’’ He said: ‘Do you know
his address?’’ Isaid ‘‘Yes’’. He said: ‘‘Idon’t
write well. Put it in.”’

Q. And you wrote this? A. I certainly did.

By Mr. Bittenberg :
Q. Wrote what? A. ‘217 West 123rd Street.’’

By Mr. Green:

Q. Did you ever go to Mr. Thomas before that?
A. I had known Mr. Thomas more than fourteen
years. _

Q. You went to see Mr. Thomas relative to
getting a loan? A. Not specially to get a loan.

Q. Did you go to Mr. Thomas before going to
Mr. Sherrill? A.TIwent to Mr. Thomas quite a few
times. T know it was quite a few times.
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Q. Mr. Thomas, who you knew before, gave you
a letter to get a loan? A. Well, you see I don't
know just how that came in there. I stated that
in my previous testimony. If you will read that
again, Mr. Green, you will find the explanation
there.

Q. I am asking you now? A. Well you repeat
your question? Yes, Mr. Thomas gave me a letter,

Q. Who was the letter addressed to? A. I
don’t know whether the letter was addressed to
Mr. Sherrill or not, but I took the letter to Mr.
Sherrill. If I remember correctly, it was ad-
dressed to whom it may concern.

Q. Mr. Thomas gave you a letter to Mr. Walker!
A. Not that T know of.

Q. Did you go to Mr. Walker? A. Not that I
recall.

Q. Well, if you went to Mr. Walker you would
recall it, wouldn’t you? A. It seems like I would,
but I certainly don’t recall having gone to Mr.
Walker.

Q. Mr. Walker sent you to Mr. Sherrill? A. No.

Q. It is not true that Mr. Thomas sent you to
Mr. Walker and Mr. Walker sent you to Mr
Sherrill? A. I don’t recall ever having been to
Mr. Walker. ’

Q. What was there unusual, Miss Smith, in that
letter that counsel read from the previous testi-
mony that you received from Mr. Sherrill?

Mr. Rittenberg: I object to the question
on the ground that the letter speaks for
itself, and there is no evidence here that the
letter is unusual.

Mr. Green: Withdraw the question.
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Q. When did you get that letter? A. I don’t
remember the date. The date evidently is on the
letter.

Q. Well, if I tell you there is no date on the
letter, can you tell me now when you got the letter?
A. Oh, I know it was after the transaction, because
I didn’t know Mr. Sherrill before.

Q. After the transaction? A. Yes.

(. How long after, would you say?

Mr. Rittenberg: Just a moment. I
would like to know to which letter are you
now referring?

Mr. Green: The letter that counsel read.

Mr. Rittenberg: Just previously?

Mr. Green: Just previously.

Q. How long after? A. Mr. Green, I don’t re-
member that. This is two years ago.
Q. I know, but you remember most of the other
things?
Mr. Rittenberg: I object to the remarks
of counsel and ask that they be stricken out.
The Chairman: Strike out.

Q). Was it a month after? A. I am quite sure it
wasn’t so long. :

Q. Two weeks after? A.I don’t remember. I
remember I received one just after October

The Chairman: What is this, the social
letter? :
The Witness: Yes.

Q. You wrote a couple of letters to Mr. Sherrill,
vourself? A. Absolutely. As I explained before,
I was trying to keep a kindly feeling until the
business was completed. :
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Q. Well, if you wrote to him there was nothing
unusual for him to write to you, was there? A
Well, if it pleases him to write social letters, it is
hard to prevent.

Q. (Showing witness) I show you letter dated
September 23, addressed to Mr. Sherrill, and ask
you if you wrote that? A. Yes.

(Letter marked Exhibit P-16.)

Q. That was only a few days after the trans
action was consummated? A. Yes.

¢¢39 12th Ave., Paterson, N. J.
September 23, 1932,
‘‘Dear Mr. Sherrill:

“Your kind letter received. We were
all so sorry to have missed your visit Sun-
day because we were all at home.

“‘The telephone is Lambert 3-3811 M. It
is at #43 12th Avenue under the name of
Hinton. Please come over to see us af
any time.

‘““We aren’t in your city as much as we
usually are because we haven’t the use of

our own car. Please give our regards to
the folks there.

Sincerely,

Crara L. Syira.”

Q. I show you letter dated September 28th, ad-
dressed to Sherrill, and ask you if you wrote that?
A. Absolutely.

Mr. Green: Offer it in evidence.
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(Letter marked Exhibit P-17.)

¢¢39 12th Ave., Paterson, N. J.
. September 28, 1932.
“Dear Mr. Sherrill :

“I am sending this note in case you
didn’t receive the first one. I gave it to a
friend of mine to mail, and haven’t seen her
as yet to ask her if she mailed same. Some-
times she is quite careless.

““The eorrect number is Lambert 3-3811M.
Florence is quite ill, or we would have been
in N. Y. C. as usual.

‘“Again thanking you for your sincere
kindness to us.

Yours truly,

Crara L. SmiTa.”’

Q. And you wrote those letters? A. I don’t
deny that, Mr. Green.

(. And he wrote a couple of letters to you? A.
He wrote to me first.

Q. And then you sent these two letters? A.
Certainly. I told you I tried to keep a friendly
feeling until the loan was repaid—until I found
the type of man Mr. Sherrill was.

Q. Will you take that application, Miss Smith,
and look at it? A. I am very familiar with it, Mr.
Green.

Q. At.the head of the application it gives your
name, occupation school teacher, age, amount of
loan requested five hundred dollars, purpose for
which loan is required, what money will be used
for: “Due unpaid checks.”” Will you explain that
to us, please? A. Well, Mr. Green, I explained
before that my father had suffered severe business
losses and was ill, and there were checks that he

40
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was unable to collect upon. I had one of these
checks in my possession, and that was one of the
main reasons the loan was negotiated.

Q. And what unpaid checks did you intend to
pay with this loan? A. There were several that
came back through the Franklin Trust Company
that we paid off.

Q. By whom were they— A. I don’t remember
that, Mr. Green. That involves my father again.
I tried to explain that I was merely acting for him,

Q. And you wanted this money— A. My father
wanted it, I didn’t want it.

Q. This money was to pay some bills? A. And
unpaid checks, yes.

Q. And unpaid checks of your father’s? A
Absolutely.

Q. Now, go down a little farther on the— Do
you own any of the following,”’ do you see that!
A. Yes.

Q. Who filled that part in, you? A. Yes.

Q. Underscore ‘‘real property’’? A. Yes.

Q. Underscore ‘“piano’’? A. Yes.

Q. Did you own a piano at that time? A.I
certainly did, and I still do.

Q. How many pianos did you have at that time!
A. Well, now, it isn’t customary to have more than
one piano in a home.

Q. And that is yours? A. It is mine. Itisin
my own name.

Q. Quite positive of that, are you? A. Yes, I
am. I am making the statement and I was sworn
under oath.

Q. Would anybody have a right to give away
or pledge that piano other than yourself? A.Beg
pardon?

Q. Would any one have a right to give away or
pledge that piano other than yourself? A. The
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piano wasn’t pledged. I was asked merely the
question as to what I owned.

(. The piano was never pledged? A. The piano
was never pledged. Here, all this says, ‘“What do
you own?”’

Q. (Showing witness) I show you what pur-
ports to be a note, and on the back of it appears the
following: ‘‘As security on the note I promise to
give— A. That’s some more of our personal be-
longings that you have no business with around
here.

Q. Do you know what piano this refers to?
A. There is only one piano in our home. It said
here, ¢“ What do you own? Real property? Piano?”’
My piano wasn’t pledged, especially to Mr. Sher-
rill. :

(). But this piano that you had in your home
was pledged by someone else in your home, wasn’t
it? A. Well, with my consent.

Q. With your consent? A. Absolutely.

Q. When was it pledged? A. I don’t know.

Q. Was it pledged before or after this note was
made? A. I don’t know, Mr. Green.

Q. Was it pledged on April 30, 19327 A. I
could not say, because I did not handle that. .

Q. And at the time that this was filled out and
vou underscored ‘‘Piano,’”’ that piano had been
pledged, hadn’t it? A. Mr. Green, I didn’t pledge
my piano to Mr. Sherrill.

Q. I know you didn’t. A. Well, I don’t see
what you are getting at. I don’t want to say some-
thing:

Q. I am asking you if at the time that this was
underscored, if it is not a fact that your piano had
been pledged to someone else? A. You seem to
know all about that, but I don’t. I told you that I
didn’t pledge it to anyone.
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Q. But you had permitted someone else to
pledge it? A. That was quite all right.

Q. So the piano was not under your control at
the time of this application? A. It says: ‘“What
do you own?”’ I am trying to explain what I
know.

Q. Now, go down on the application to where
it says: ‘“Are you at the present time subject to
any financial obligation that was not mentioned
here,”” and what is the answer to that? A. How
far down is that, Mr. Green?

Q. About four lines from the bottom, from the
signature? A. Oh, yes, I see it.

Q. What is the answer to that? A. It says:
“NO-” .

Q. Then it says: ‘‘Describe them in detail,”
what is the answer to that? A. ‘‘Household ex-
penses.”’

Q. Those statements true? A. Mr. Green, [ told
you that I acted for my father. For myself, yes,
they are true.

Q. You owed nothing at that time? A. Not
for myself, personally, no.

Q. Owe Kitay and Company a personal account
at that time? A. What have you got to do with
my personal business? How can I object to these
things?

Q. Did you owe Kitay and Company any money
about that time? A. Will you please let me see
what you are talking about?

Q. You know what I am talking about? A.I
beg your pardon:

Q. Did you owe Kitay Brothers a hundred and
sixty dollars balance on a racecoon coat at the
time you made that application? A. Just a mo-
ment, Mr. Green. That is being litigated now,
and T don’t see what it has to do with it. I had
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avery bad deal with Mr. Kitay, and I returned the
coat to him and I would not pay the bill. They
sold me a coat that was not as represented, and it
was returned, and then they tried to bluff a set-
tlement out of me after that and I wouldn’t pay it.

Q. The matter of fact is that on September 15,
1932, you owed Kitay Brothers one hundred and
sixty dollars, didn’t you? A. Kitay Brothers gave
me a bad coat, and I gave it back to them.

Q. You owed them one hundred and sixty dol-
lars, didn’t you? A. I don’t know whether I owed
them for it or not. It is a case for the law to
settle.

Q. If you owed them one hundred and sixty
dollars at that time, then, that statement is not
true, is it? A. T won’t say that.

Mr. Rittenberg: I object to an assertion
which is contrary to the fact.

A. (Continuing) Absolutely, I wouldn’t say that.
Q. On May 4, 1932, you entered into a contract,
together with some other people, to William
Duetch and Myer Dworetz, didn’t you? A. No.
Q. May 4, 19322 A. Will you explain that to
me, Mr. Green, this Dworetz transaction? I don’t
understand about it. 'What was that?

By the Chairman :

Q. Do you owe either one of them money, Mr.
Dworetz or Mr. Duetch? A. I believe that was a
mortgage, but the contract, that’s what I am trying
to refresh myself.

Mr. Dworetz: When was that, Mr. Green?
Mr. Green: May 4, 1932.

A. (Continuing) I am not going to admit things
that aren’t fresh with me.
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‘ By Mr. Green:

Q. And in that agreement which you made with
those persons there was a note dated May 4, 193),
payable June 30, 1932, and a note dated May 4,
1932, in the sum of fifty dollars, payable in Sep-

tember, 1932. Those notes weren’t paid. I ask

you if those transactions were made with you? A
Yes, Mr. Bragg, that was the mortgage. That
was a mortgage.

Q. I don’t care what it was. At the time that
that agreement was made, you owed those people
on those two notes that I have just read? A. That
was a mortgage.

Q. You owed that money, didn’t you? A. Well
I don’t know just how to put it. That is something
that T was standing for. It was transferred over
to me. I had no use of that money.

Q. I didn’t say you had, but you swore there,
this is under oath, that you owed nobody? A
Just a moment, Mr. Green. I told Mr. Sherril
about this at the office, and he waved his hand
like that, and he said: ‘““You don’t have to put all
of that down.”’

Q. As amatter of fact you owed that at the time,
didn’t you? A. I didn’t say that I didn’t owe
anything at the time. I said the money was for
bills and expenses.

Q. On March 6th, 1931, did you enter into a
contract together with other persons with the
Heating & Plumbing Finance Corporation? A
T did.

Q. And in September, 1932, there was money
due and owing on that contract, was there not’
A. Absolutely. :

Q. And at the time that you signed that agree-
ment or application saying there was no debt, you
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owed the Heating & Plumbing Finance Corpora-
tion, didn’t you? A. I said here the money was
to be used for bills and outstanding checks. I
didn’t say that I didn’t owe any debts.

Q. You said before when I asked you that those
bills up at the top there were bills of your father,
and unpaid? A. These things were for my father,
the heating and plumbing, this Deutch case. All
of them were for my father. All of them.

Q. Do you know Bessie Jackson? A. I cer-
tainly do, and that’s something else that you have
nothing to do with.

Q. Did you make an agreement on the 13th day
of September, 1930, together with your sister,
Florence Smith, with Bessie Jackson, whereby you
borrowed some money from her? A. I refuse
absolutely to discuss that with you.

Q. (Showing witness) I show you this agree-
ment, and ask you if that is your signature? A. I
refuse to discuss that with you. That is the root
of all of this, through a certain friend of hers. I
knew sooner or later it would come out.

Q. Is that your signature? A. I tell you abso-
lutely I refuse to discuss that with you. It is all
personal business.

Q. On the 13th day of September, 1930, you and
vour sister borrowed one thousand dollars from
Bessie Jackson, is that right? A. (No answer.)

Q. Whatis your answer? A. Itold youI wasn’t
going to discuss that with you.

Q. And on September 15, 1932, you hadn’t paid
Bessie Jackson this thousand dollars back? A. T
am not discussing that with you. It is in the hands
of another attorney.

Q. As a matter of fact, when you signed that
application and said that you didn’t owe any
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money, you owed Bessie Jackson the better par
of a thousand dollars, didn’t you? A. That is not
true. Absolutely not true. I told you it was in
the hands of another attorney, and it can be dis-
proved.

Q. (Showing witness) I ask you again, is that

your signature? A. I told you I wouldn’t dis
cuss that with you. It is not in your hands to be
attended to. It is in the hands of another at-
torney.
Q. So that when you swore in this application
before John J. Rothstein that the statements in
this application were true, that wasn’t correct, was
it? A. I beg your pardon. It was correct.

Q. And you still say now that on September
15, 1932, when the question was asked: ‘“Are you
at the present time subject to any financial obl-
gations that are not mentioned here,”” and when
you answered that: ““No,”’ you say you were tel-
ing the truth? A. Absolutely, because these bills
were for my father. I certainly say so.

Q. When did you first see Mr. Thien? A: Well,
I first saw him at the criminal trial in New
York. :

Q. Never saw him before? A. No, not to know
who he was.

Q. That’s what you testified to in the criminal
trial, too, isn’t it? A. Absolutely.

Q. Do you remember testifying differently a
the first trial here? A. No, I don’t. T remember
Mr. Sherrill pointing out someone, saying he was
from Jersey, but as to having this long conversa-
tion, I don’t remember. In fact, I didn’t rememn-
ber what the man looked like.

Q. Well, if you had spoken to the man in the
bank, you would have remembered? A. Not nec
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essarily—September, 1932, no, but had I talked
to him an hour I would have remembered him.

Q. So, to the best of your recollection, the first
time you ever saw Mr. Thien was when he testified
" against you in the criminal court? A. I was told
that I had talked one hour with Mr. Thien, and I
knew that wasn’t true because I didn’t remember
the man, but I do recall Mr. Sherrill having said
that there was some man there from Jersey.

Q. Did you ever talk to Mr. Thien? A. No.

Q. Did you testify in the eriminal trial that you
never saw Mr. Thien before? A. I certainly did.
I did not remember Mr. Thien. This is 1934—
that’s 1932.

Q. Yes, and the year after was 19337 A. Yes,
and next year will be 1935. :

Q. Referring to page 19 of the testimony of
Clara Smith

Mr. Rittenberg: We have no record of it.
Where is it?

Q. At the hearing of May 10, 1933, before the
Board of Education of the City of Paterson: Ques-
tion: “You had no conversation whatsoever with
him?””  Answer: I had conversation, but it was
about the check as far as I can recall. I don’t
really remember what the conversation was. He
asked me was I teaching in Jersey. He said he was
a Jersey man. I remember about that, but the
matter of the loan was supposed to be settled be-
fore we left Mr. Sherrill’s office, and I really
wasn’t taken there to discuss the loan. I was taken
there to cash the check.”” Do you remember that?
A. If it is in there, I said it. That was 1933.

Q. So that when you testified in the eriminal
trial that you had never seen Mr. Thien, that
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wasn’t true? A. I don’t remember the man. T do
not remember the man.

Mr. Dworetz: Just a moment. Counsel
picks out a question and answer in reference
to some conversation about what she testi-
fied. Read the entire testimony and connect
it up that way.

Mr. Green: She said a moment ago that
she had testified at the eriminal trial she had
not seen Mr. Thien.

A. (Continuing) Mr. Green, may I say this: |
don’t know what the man’s name was.

Q. You spoke to him at the desk that day, didn’t
you? A. I refuse to answer any more questions
in the matter.

Q. Did you speak to him that day? You answer
that question.

Mr. Dworetz: Miss Smith, you answer
that question.

A. T don’t remember that the man’s name was
Thien. I do remember that there was a reference
to a man from Jersey. When I was asked about
a man named Thien I didn’t remember.

Q. You saw him at the criminal trial? A. I cer-
tainly did.

Q. You heard him testify before you went on the
stand, didn’t you? A. I certainly did.

Q. You knew the man who went on the stand!
He was the same man that you spoke to in the
bank, wasn’t he? A. I still don’t know that. I
still couldn’t swear to that.

Q. But you did testify to that at the first trial,
at the first hearing here? A. Do you realize that
was two years ago, Mr. Green?
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Q. No? A. Well, it was 1932 when this was
done.

Q. And in the first trial your recollection was
better? A. Yes, because :

Q. Well, that is a fact? A. It certainly was,
because there wasn’t so great a distance—I mean,
so great a time.

Q. When did you send a telegram to Mr. Wood
inquiring the amount that you had due on your
pension fund? A. I believe it was the eighth of
June.

Q. What year? A. I am quite certain it was
1932,

Q. And what did you request that information
for? A, Well, to be exact, Mr. Green—might I
explain?

Q. Will you answer the question? A. Well, I
would have to answer it in my own way.

Q. All right. Go ahead in your own way? A.
['had talked with an attorney about getting some
business straightened out. To be perfectly exact
about that, we have a place in Virginia, it is my
mother’s homestead——

Q. Never mind about that? A. Well, I am try-
ing to tell you. The question that you asked leads
right up to it.

Q. All right, go ahead? A. If you want to
understand. There are several heirs concerned
in that and it is tied up legally, and my mother is
the oldest child. Oh, if you are not interested,
I won’t go on.

Q. Tam listening. I am not going to judge this
case.

By Mr, Dworete

Q. Go ahead, Miss Smith? A. My mother is the
oldest living child, and it takes a certain amount of
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cash in order to have the other heirs sign off,
An attorney here whose name I will not disclose,
spoke about this money in Trenton, and said:
““Don’t you have any use of the money in Tren-
ton,”” and I said: ‘“No,”’ and he said he didn’t
see why, since it was our money. He thought at
the time he could do something for us, so I wired
to Mr. Wood to get that information because he
wanted it. Mr. Wood answered me back through
the Board of KEducation and he also sent me a
letter back, and that was the letter that I had,
and then that didn’t materialize, and later on
someone else was interested in it, and Mr. Wood
lives-in Orange, and I wanted to get this straight-
ened, because I didn’t want to make the pension
fund over as security if I didn’t have the privi-
lege to do so. I spoke to Mr. Kelley here about

it and he told me I would have to see Mr. Wood,
and I had a gentleman speak to Mr. Wood at his
home and get me permission to go there, and then
this attorney spoke to Mr. Wood, and then after all
that there was nothing to it.

By Mr. Green:

Q. And that all transpired on the eighth of
June? A. No, it was around the eighth of June.

Q. It was on the eighth of June that you sent
the telegram? A. Yes, absolutely.

Q. And you got an answer? A. I got an answer
and I got a letter also from Mr. Wood.

Q. When is the first time that you saw Exhibit
P-4? A. May 10, 1933.

Q. Where? A. Right here in these rooms.

Q. Have you ever examined it? A. I certainly
did.
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Q. You know that it is dated June 10, 19327
A. I certanly do. T noted that.

(). And you noted it is on the stationery of the
Board of Education of Paterson, New Jersey,
Public School Number 187 A. I know it was on
the Board of Education stationery, and the 18 is
typed in.

Q. And School number 18 is the school you were

_teaching in? A. Absolutely, yes.

Q. And do you know as a teacher at School num-
ber 18 that Mr. Bennert frequently sent circulars
to the school that were posted on the bulletin
board? A. Yes, and I also have a certificate signed
by Mr. Bennert for special work done here, too.

Q. And this letter was first shown you, or the
first time that you ever saw it, you say, was on
May 10, 1933, is that right? A. Well, if that was
the day I was suspended, yes.

Q. May 10, 1933, was the day— A. Yes, yes,
that’s right.

Q. (Continuing) that the trial was held? A.
Yes.

Q. You heard Mr. Sherrill testify that you
brought this letter to him, didn’t you? A. I.cer-
tainly did.

Q. That is not true? A. Absolutely not. May
I say, Mr. Green, I went on trial on this count,
and I was acquitted in New York

Mr. Dworetz: Miss Smith, just answer.

Q. You heard Miss Hawkins testify that she
was present at the time that you introduced this
letter to Mr. Sherrill? A. I certainly did.

Q. That is not true, either? A. How can it be?

(. And you heard Mr. Thien testify that you
produced this letter, or the letter was produced
in your presence, and it was discussed by the
three of you? A. And that is not true.

40




40.

230
Clara L. Smith, for Defendant—Cross.

Q. And that is not true. And you heard Mr.
Sparks testify that the letter was attached to this
copy or to a copy of the Teachers’ Pension and
Annuity Fund certificate? A. I discredit all of
his witnesses that Mr. Sherrill brought in.

Q. That is not true, also? A. I discredit every
one of them.

Q. But you did have some business with Mr.
Sparks, didn’t you? A. Why, I didn’t have any
business with Mr. Sparks.

Q. You remember assigning your pension fund
or your rights to your pension fund? A. Yes.

Q. To Mr. Sherrill, don’t you? A. I certainly
do, yes.

Q. And in order to do that properly, your sig-

- nature had been witnessed by a couple of wit-

nesses, hadn’tit? A. Yes, but I didn’t request the
witnesses, Mr. Sherrill asked the witnesses.

Q. And you went with Mr. Sherrill? A. I did
not.

Q. Mr. Sparks didn’t see you sign that? A. No,
he didn’t see me sign that. It was signed in Mr.
Sherrill’s office and Mr. Sparks worked further
up, so I understood.

Q. What was the purpose in assigning this pen-
sion fund to the Guiana Realty Corporation? A.
Well, Mr. Sherrill told me that sometimes he has
trouble collecting from the school teachers and
like that, and he said he didn’t like to embarrass
them. He said as long as I lived and everything
went normally he felt as though he would get his
money, but, he said in case anything happened to
me how could he get his money, and that’s how
the pension fund came up.

Q. It wasn’t assigned as security, was it? A.
‘Why, no, the co-makers were the security.

3 e it el o Gl
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Q. When you completed this loan or the nego-
tiations for this loan with the application, that was
done in Sherrill’s office, is that right? A. Yes.

Q. And from Sherrill’s office you went to the
bank? A. Yes. Mr. Sherrill stopped and got his
car from the garage, and he went in—if I am not
mistaken, he said he was going to get a signature,
and I am quite sure that he got Mr. Spark’s sig-
nature.

Q. How far is the bank from Sherrill’s office?
A. If T am not mistaken, I think it is at 150th
Street. Mr. Sherrill is at 135th.

(Mr. Green here asks Mr. Sherrill as to
the location of the bank.)

Q. And you went in the car with Mr. Sherrill
to the branch at 150th Street? A. Yes, I think it
was the main bank.

Mr. Bragg: It was at that time.

Q. You never paid this loan, did you? A. Mr.
Green, at the time the loan was made I gave Mr.
Sherrill fifty dollars. T gave the office five dollars.
Since then T have paid one hundred and fifty-four
dollars. Mr. Sherrill also has a judgment.

Q. Did you pay the loan? A. How could I pay
the loan. T have not been working.

Q. I show you Exhibit P-6, and ask you what
that is supposed to represent? A. A check.

Q. To whom and for what? A. To the Guianra
Realty Corporation for the obligation. I paid one
hundred and fifty-four dollars after that was is-.
sued.

Mr. Rittenberg: That refers to what
check?




10

232

Clara L. Smith, for Defendant—Cross.

The Chairman: This is the five hundred
- dollar check.

Mr. Dworetz: Is the exhibit on it?

Mzr. Green: P-6.

The Chairman: Yes, P-6.

Q. When did you give that to Sherrill? A. On
the 17th of October, 1932.

Q. What was that for? A. Well, it was to repay
the loan. We had expected some money in about
that time, and thought we would be able to take
care of it, at least, my father did. I was going
by what he told me, and Mr. Sherrill said he ex-
pected to go to the hospital and if we would leave
a check it would facilitate matters for his office,
which I did.

Q. The check wasn’t paid, was it? A. No. Ab-
solutely no.

Q. I show you this check marked Exhibit P-10,
and ask you what that represents? A. That rep-
resents the same obligation, plus expenses.

Q. ‘““December 5, 1933”°, and that check wasn’t
met, when it was put through for collection? A.
No, it wasn’t, for the same reason, but there was
money paid on the principal shortly after, one hun-
dred and fifty-four dollars paid a few days after
that.

Q. A few days after you issued that, and you
found out it had not been paid, then you wrote to
Mr. Brage and told him it had been made good and
re-deposit it, didn’t you? A. As we expected, yes.

Q. And he re-depositedit? A. And it came back
again.

Q. And it was no good? A. No.

Q. You filled this application out, didn’t you’
A. Well, which part do you mean, Mr. Green? You
mean my part?
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Q. Yes? A. Yes, I filled my part out.

Q. Why did you put down here in answer to the
question: ‘‘Have you tried to negotiate this loan
through any reputable loan company or bank that
makes personal loans where you could probably
obtain a longer period of time with smaller install-
ment payments to repay the loan?’’ The answer
is: “No.” “If you have not tried, why don’t
you?”’ Answer was: ‘‘Was sent to Mr. Sherrill
by Mr. John Walker. I prefer to do business with
this corporation.”” Will you explain that, please?
A. T told you that I don’t remember. It is in the
previous minutes, Mr. Green.

Q. Well, that must have been true. At that time
you remembered, didn’t you? A. Whatever I put
down there was right, but T am not going into
things. I will explain how that was. I told you
there were several conversations, and I went at
the instigation of my father.

Q. So that when Mr. Thomas testified that he
sent you to Mr. Walker and Mr. Walker testified
that you came there and tried to borrow money and
he wasn’t able to help you out and that he sent you
to Mr. Sherrill, that was true, wasn’t it? A. It
was not true.

Q. Well, you put it in here that it was? A. I
told you, Mr. Green. You were kind enough to
read the previous minutes on that. If you would
read the previous minutes you will get the proper
explanation.

Q. Why did you put it there? A. I told you
about it.

Q. Why did you put in there that Mr. Walker
sent you? A. At Mr. Sherrill’s suggestion.

Q. Mr. Walker sent you where at Mr. Sherrill’s
suggestion? A. Isaid that was putin at Mr. Sher-
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rill’s suggestion. Evidently there was some con-
versation among the men. I told you I merely
acted for my father, and I am only testifying what
I know.,

Q. You put in there that Mr. Walker sent you to
Mr. Sherrill, didn’t you? A. It is down there in
my handwriting.

Q. Well, is that true? A. I am not going to say
that it is true.

Q. You swore that it was true, didn’t you? A.
I told you Mr. Green that I acted for my father in
the previous minutes. Just how it was done, I
don’t know, but I put it in at Mr. Sherrill’s sug-
gestion.

Q. Well, you wouldn’t put anything in there at
Mr. Sherrill’s suggestion if it wasn’t true, would
you? A. There had been some conversation among
the men. T told you I merely acted for my father.

Q. That doesn’t say anything about your father.
That is your own statement. Tt says that you were
sent there by Mr. Walker? A. Mr. Green, at the
previous hearing I said just who did the actual
sending, that I didn’t know.

Q. But at the time that you filled this out there
was no lapse of time. Then you knew well what
the exact conditions were, didn’t you? A. Ididn’t
know what the exact conditions were. T tried to
explain that T was advised by my father, and I
don’t remember all of their conversations.

Q. Why did you put down there that you were
sent by Mr. Walker? A. At Mr. Sherrill’s sug-
gestion. T explained before that there had been
conversations among the men.

Q. What men? A. Didn’t I tell you that I was
advised by my father and went at his suggestion.
Otherwise, I would never have made the loan.
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Q. Do you say now that you didn’t go to Mr.
Walker, and that Mr. Walker didn’t send you to
Mr. Thomas? A. Mr. Green—

Q. To Mr. Sherrill? A. Mr. Green, I still say
who did the actual sending, I don’t know. I testi-
fied to that previously.

Q. But you swore to this, didn’t you? A. I
certainly did.

Q. And if you swore to it it must have been true
at the time you swore to it, isn’t that so? A. I told
vou that who did the actual sending I didn’t know.

(. Tam not asking about the actual sending
A. I refuse to answer any more.

Q. (Continuing) I am asking you if at the time
you swore to the statement in this application, if
that wasn’t true? A. (No answer.)

Mr. Dworetz: Answer the question, Miss
Smith.

A. That was true, as far as I knew, but I said all
along that I acted for my father. I didn’t know
his mind.

The Chairman: They are your answers,
not your father’s.
The Witness: Yes.

By Mr. Green:

Q. Now, on May 10, 1933, page 14 of the testi-
mony of Clara Smith :

““Q. Now, subsequent to the time that
vour note became due with Mr. Sherrill, did
you visit Mr. John Walker in New York?
A. No.

Q. Never went to his office? A. When.

40
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Q. Did you go to Mr. Walker and request
a loan of a thousand dollars? A. No.

Q. And did you tell Mr. Walker at any
time that you had borrowed money from
Mr. Sherrill and had repaid it? A. No,

Q. Do you know Mr. Walker? A. I don't
know whether I know Mr. Walker or not, ]
went over that explanation with Mr. Spitz
tonight.

Q. Well, you can give us the benefit of
that explanation, whether you know the man
or not? A. Mr. Spitz, will you explain?

Q. No, no, you? A. Well, I explained to
Mr. Spitz that I had been so many different
places since my father has been ill, that if I
saw the man it would be a different prop-
osition.”’

Q. You Saw Mr. Walker last week, didn’t you!
A. T certainly did.

Q. Did Mr. Walker send you to Mr. Sherrill or
didn’t he? A. T told you I acted at the instigation
of my father. Just who is responsible for him
getting me there, I don’t know.

Q. Then tell me one more question. With ref-
erence to these judgments and these debts that you
contracted as you say for your father in Sep-
tember, or that were owing by you in September,
1932, they were for your father weren’t they? A.
Absolutely.

Q. But you obligated yourself to pay them,
didn’t you? A. If you wish to put it that way.

Q. I don’t wish to put it that way. Because
it is that way, isn’t it? A. Well, T don’t under
stand law like you do.
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Q. And you were in debt at that time, at the
time that this application was made you were in
debt to these various people that I referred to
before? A. They were not judgments, Mr. Green.

Q. I don’t care whether they were judgments.
I didn’t say that they were judgments? A. You
did before.

Q. Isaid that Kitay Brothers have taken a judg-
ment against you, and these other people have
taken judgments against you since that time, but
at that time they weren’t judgments, they were
debts, weren’t they? A. Yes, they were debts. T
stated on the application: ‘‘For debts and out-
standing checks.”’

Q. When you answered the question: ‘‘Are you
at the present time subject to any financial obliga-
tions that are not mentioned here’’, when you an-
swered that question: ‘‘No”’, you weren’t tell-
ing the truth, were you? A. I will not say that.

Q. All right, that’s an answer.

By Mr. Dworetz :

Q. Miss Smith, are you willing to pay the loan?
A. Why, I never refused to pay it, Mr. Dworetz.

Q. Miss Smith, these debts and obligations that
Mr. Green has been talking about, these debts
and obligations originally arose from transactions
of your father? A. Absolutely.

Q. And you agreed to pay these debts? A. Yes,
and I still agree to pay them.

Q. Miss Smith, is it not true that you borrowed
five hundred dollars on September 15, 1932, from
the Guiana Realty Corporation? A. Yes, it is
true.

Q. Is it not true that the first payment was due
on the fifteenth of October, 19329 A. Yes.
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Q. Two hundred and fifty dollars. Is it not true
that on the fifteenth of November there was an-
other payment of two hundred and fifty dollars
due? A. Yes.

Q. Referring to Exhibit P-6, dated October 24,
1932, to the Guiana Realty Corporation. That
check was in payment of the full amount before
the obligation was due? A. Yes, at Mr. Sherrill’s
suggestion.

Q. When did he receive it? A. On the seven-
teenth of October. He said he was going to the hos-
pital, and would like to have things cleared up if
he could.

Q. He asked for the money before the obligation
was due? A. Absolutely.

Q. And you offered check marked an Exhibit
P67 A. Yes.

By Commissioner Patmos:

Q. Miss Smith, at any time did your father ac-
company you to New York in negotiating this
loan? A. No, he was unable to.

Q. He wasn’t among the men that you say were
discussing the loan? A. Why, I don’t know when
he discussed it, Mr. Patmos.

Q. He wasn’t over in New York discussing the
loan among the men that were involved? A. No,
he didn’t come over. My mother went over with
me.

Mr. Dworetz: At this time I would like
to offer in evidence, if the Secretary will be
kind, the minutes of the Board of Educa-
tion calling for the reinstatement of Clara
L. Smith; also I ask to offer in evidence
the resolution suspending Clara L. Smith,
and also I ask that it be introduced in evi-
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dence the testimony, argument and finding
of the Board; the resolution of the Board
suspending and dismissing Clara L. Smith,
and also the decision of the State Commis-
sioner that was promulgated I believe on the.
twenty-fiftth of September, 1934.

Mr. Green: I can’t see any bearing it
has so far as the minutes are concerned,
but I will consent that they go into the
record. That’s all T can consent to.

Mr. Dworetz: I am sure that the Chair-
man realizes my request. After all, it is
part of our defense, the res judicata, and
I think these matters should be in evidence.

The Chairman: Well, I don’t suppose
you can introduce the whole book of it, the
contents of it—make a big record of it.

Mr. Dworetz: Offer it as an exhibit.
Don’t have to type the whole testimony.

The Chairman:  All right. It will be
admitted.

Mr. Dworetz: Only thing is I ask that
it be marked. Don’t necessarily have to be
marked up now.

The Chairman: All right.

THOMAS ARTHUR LESTER, sworn as a wit-
ness on behalf of the defendant, testifies as follows:

Direct examination by Mr. Dworetz:

Q. Mr. Lester, where do you live? A. 12 Gray
Street, Montelair.

Q. Did you have occasion to visit Mr. Sherrill
on the nineteenth of April, 19337 A. I did.
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Q. For what purpose? A. Went by request of
Miss Smith to find out the balance due on a loan
at that time.

Q. Did he tell you the amount due? A. He told
me the amount due was approximately four hun-
dred and thirty-eight dollars.

Q. Did you ask him about the one hundred and
fiftty-four dollars that was paid? A. Yes, I did
I asked him what about that, since there was a
difference amounting to four hundred and thirty-
eight. He said he got the four hundred and thirty-
eight from additional expenses, communicating
and coming over here.

Q. Did he say anything relative to Miss Smith’s
position as a teacher in the City of Paterson?

Mr. Green: That of course is leading.

Q. What did he say? A. He talked to me about
the loan being made, generally.

Q. Yes? A. And he was very displeased at the
time because the loan had not been paid, and he
said that he would like to see Miss Smith lose her
position, and he went on to say he didn’t care
anything about the money but it was the principle
of the thing involved, and his attorney, Mr. Bragg,
immediately asked him if he meant that he didn’t
care anything about the money. He said, no, no,
if the money was paid he would drop the whole
thing.

Q. Mr. Lester, do you recall giving Miss Smith
a check in the sum of six hundred dollars drawn an
the Monteclair Trust Company, on or about De-
cember 7th, 19327 A. Yes.

Q. Do you recall that check marked as an ex-
hibit in the previous trial that was held, I be
lieve, in May, 19337 A. I do, yes.
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Q. Was that check paid? A. It was not paid.

Q. Do you know, Mr. Lester, whether or not
Miss Smith drew checks against the check that you
gave her of her six hundred dollars?

Mr. Green: T object to that. How would
he know that? It is entirely speculative.
Mr. Dworetz: He can answer the ques-

tion yes or no.
Mr. Green: All right.

A. T couldn’t answer that, Mr. Dworetz.

Q. How long have you known Miss Smith? A.
As far as I can remember I have known her about
seventeen years.

Cross examination by Mr. Green:

Q. You testified at the last hearing, didn’t you,
Mr. Lester? A. Yes, I did.

HENRY C. ALLEN, sworn as a witness on be-
half of the defendant, testifies as follows:

Direct examination by Mr. Dworetz:

Q. Mr. Allen, do you know Miss Clara Smith?
A. I do.

Q. What position do you hold at the present
time? A.T am postmaster.

Q. What is your occupation? A. I am a lawyer
by profession. T am postmaster now.

Q. How long have you known Clara Smith? A.
Ob, about twenty years, I guess.

Q. Mr. Allen, do you know Miss Smith’s repu-
tation in the community where she resides for
morality and honesty? A. I think so, yes.
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Q. Will you tell us what it is? A. I have never
heard anything but good of her so far as he
morality and honesty is concerned.

Q. Mr. Allen, would you say that she is a fi

person to teach in the school system of the City of
10 Paterson?

Mr. Green: I object to it. How can Mr.
Allen testify as to her character?

Mr. Dworetz: Do you want to ask Mr.
Allen any questions?

Mr. Green: No, but I am objecting to
the question.

Mr. Dworetz: Withdraw the last ques-
tion.

2 4 ?
o Cross examination by Mr. Green:

Q. Mr. Allen, you testified as a witness for Miss
Smith at the previous hearing? A. Yes.

Q. And you testified as a character witness in
the criminal proceedings? A. No.

Q. You did not? A. No.

Q. But you have appeared before the Board o
other occasions on behalf of Miss Smith? A.I
have.

Q. If there was proof to the effect that Miss
Smith had forged the name of Mr. Bennert,
General Supervisor of Schools to a letter, and to
—to a letter, would that change your opinion of
Miss Smith’s character?

Mr. Dworetz: I object to the question.
There is absolutely no evidence in this case
that it was forged.

Mr. Green: I am not saying that there
is. I am asking if there was.

Mr. Dworetz: Idon’t think it is a proper
hypothetical question, and I object to it.
Mr. Green: Withdraw the question.
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REV. GEORGE BRABHAM, sworn as a wit-
ness on behalf of the defendant, testifies as fol-

lows :

Direct evamimation by Mr. Dworetz:

Q. Reverend Brabham, you are a minister of
the Gospel? A. Yes.

Q. What Church? A. St. Augustine Presby-
terian Church, Paterson.

Q. How long? A. Six years, little more than
six years. Y

Q. How long have you known Miss Smith? A.
FEver since I have been in Paterson, about six

years.
Q. What is her reputation in the community

where she resides for morality and honesty? A.
Her reputation is very good in the community
where she resides.

No cross examination :

ALBERT PESSAU, sworn as a witness on
behalf of the defendant, testifies as follows:

Direct examination by Mr. Dworetz:

Q. Mr. Pessau, where do you reside? A. Third
Ward, 276 Fifth Avenue.

Q. What school is located in that distriet? A.
18,
_ Q. Do you know the reputation of Miss Smith
i the neighborhood where she resides?

Mr. Green: I object to the question.
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By Mr. Green:

Q. How long have you known Miss Smith? A,
For the last two or three years.

Q. And do you come in contact with people that
are intimately acquainted with Miss Smith? A
Well, I can’t say that I do, no, but I did make it
my business to go out and find out since I read the
article that she

Q. Just a minute. Since you read the article
where? A. In the newspapers.

Q. When was that? A. T don’t just remember
the date. It had one of her trials here.

Q. Recently? A. Yes, recently.

Mr. Green: I object to the witness testi-
fying to general reputation. He is not able
to qualify. He went out with a set purpose
after he read certain statements in the
newspapers.

The Witness: No.

Mr. Green: I am talking to the Chair.

The Chairman: It doesn’t seem to he
very general knowledge.

By Mr. Dworetz:

Q. Did you know Miss Smith prior to the
charges? A. Yes.

Q. In May, 19337 A. Yes.

Q. Do you know what her reputation was at the
time

30

Mr. Green: I object to the question. I
just asked him if he came in contact with
people that knew Miss Smith, personally—

The Witness: And I said ¢“No’’. Not
people that knew Miss Smith, no, but I did
know her personally at the time.
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Mr. Green: We are not talking to you

personally, but if you knew her personally,
that is not general reputation.

By Mr. Dworetz:

Q. Mr. Pessau, did you ever hear anything bad
about Miss Smith? A. No, sir, that’s why I went
ouf.

Mr. Green: No questions. You are
finished.

The Witness: That’s why I went out to
get petition and find out the girl’s reputa-
tion.

(Witness leaves envelope with contents
on table.) :

Mr. Dworetz: Do you want it in
evidence?

Mr. Green: It is up to the Chair.

The Chairman: No, we don’t want it.

Mr. Dworetz: At this time I would like
to make application to the Board to con-
tinue this matter for the express purpose
of obtaining the testimony of—I believe
his name was Cyril Wilson—one of the gg
tellers in the Dunbar National Bank. I
have been unable to locate him.

The Chairman: What do you want to
prove by him? Maybe you can admit it

Mr. Green: What do you want to prove
by him.

Mr. Dworetz: That Mr. Thien was not -
present at the time Miss Smith cashed the
check.

Mr. Green: Well, counsel has had a week 10
—he knew about it about a week, and he got
the name and address.
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The Chairman: T don’t think we ougl
to put it off for that. I don’t see any
necessity for it.

Mr. Dworetz: After all, you have to
realize that the witness comes from out of
the State, and the first time his name was
mentioned in this case, the first time I had
opportunity to have to do anything about
the witness was last Thursday. At least,
we ought to have an opportunity to get him
in. After all, he is not a resident of this
State. That is one of the reasons I made
request at the outset of the trial that the
proceedings - be stayed, to give us an
opportunity to get all of the necessary wit-
nesses.

Mr. Green: Miss Smith testified she
spoke to Mr. Thien. She admitted that
she saw him, and she admitted tonight—

Mr. Dworetz: Now, that’s your testi
mony. The record speaks for itself.

Mr. Green: The testimony is in the
record, and I remember well what it—

Mr. Dworetz: I address myself to the
Chair, and I would like to have an oppor-
tunity to get the witness, Cyril Wilson.

The Chairman: I don’t think it is
material.

Mr. Dworetz: I think it is extremely
material.

The Chairman: Well, the Chair doesn’t.
If you want a vote on it

Mr. Dworetz: Yes, call the roll.

The Chairman: That the request be
denied.

Mr. Green: The roll call is on whether
the matter should be laid off.
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Commissioner O’Dea: Mr. Chairman, I
move that the request be denied.

Mr. Torrey: Second the motion.

The Chairman: Regularly moved and
seconded that the request be denied. All
those in favor say ‘‘aye,’’ contrary, ‘“no.”’
The secretary will call the roll.

The Secretary: (Calling roll.) Commis-
sioners Donohue?

Commissioner Donohue: Aye.

The Secretary: Fliteroft?

Commissioner Fliteroft: Aye.

The Secretary: Grobart?

Commissioner Grobart: Aye.

The Secretary: O’Dea?

Commissioner O’Dea: Aye.

The Secretary: Patmos?

Commissioner Patmos: Aye.

The Secretary: Torrey?

Commissioner Torrey: Aye.

The Secretary: Walker?

Commissioner Walker: Aye.

The Secretary: Finn?

Commissioner Finn: Aye.

The Secretary: Eight in the affirmative,
none in the negative.

The Chairman - Request is denied.

Mr. Dworetz: Mr. Chairman—Will you
allow an exception?

The Chairman: Certainly.

Mr. Dworetz: At this time I move for
a dismissal of the charges based on the
argument that was set forth at the outset
of this trial, also the arguments advanced
after the complainant’s case was put in,
and on behalf of the testimony in the
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evidence that you produced on behalf of
the defendant.

The Chairman: Entertain a motion by
all of the members?

Commissioner Torrey: I move that the
request be denied.

Commissioner O’Dea: Second the motion.

The Chairman: Regularly moved and
seconded that the request of counsel for
the dismissal of the charges be denied. All
those in favor say ‘‘aye,’”’ contrary ‘‘no.”
The secretary will call the roll.

The Secretary: (Calling roll.) Com-
missioners Donohue?

Commissioner Donohue: Aye.

The Secretary: Fliteroft?

Commissioner Fliteroft: Aye.

The Secretary: Grobart?

Commissioner Grobart: Aye.

The Secretary:. O’Dea?

Commissioner O’Dea: Aye.

The Secretary: Patmos?

Commissioner Patmos: Aye.

The Secretary: Torrey?

Commissioner Torrey: Aye.

The Secretary: Walker?

Commissioner Walker: Aye.

The Secretary: Finn?

Commissioner Finn: Aye.

The Secretary: Kight in the affirmative.
None in the negative.

Mzr. Dworetz: In reference to my ap-
plication for offering into evidence the
minutes of the Board of Education calling
for the reinstatement of Clara L. Smith,
the resolution suspending Clara L. Smith,
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the entire record of previous hearing con-
cerning the charges, testimony, argument
of counsel and finding of the Board, the
resolution of the Board suspending and
dismissing Clara L. Smith, it is agreed
between counsel that they be marked as
one exhibit, and also the decision of the
State Commissioner of Kducation.

The Chairman: Be so admitted.

(Marked Exhibit D-4.)

Page 389, Minutes of the Board of Edu-
cation, April 26, 1933.

Page 409, May 10, 1933, adjourned meet-
ing of the Board of Education.

Page 415 of the minutes of May 10, 1933:

““The President: The Board after a con-
sideration of the evidence in the matter of
the complaint of the Guiana Realty Com-
pany against Clara L. Smith, finds Clara L.
Smith guilty of conduct unbecoming a
teacher in the public school system of Pat-
erson.

“The judgment of the Board is that Clara
L. Smith be suspended from teaching in the
public schools of Paterson until February
1, 1934, without pay, at which time her ap-
plication for reinstatement will be given
consideration.

“Regularly moved and seconded that the
findings of the Board be approved. All in
favor say aye, contrary no.

“(Roll call by the Secretary showed six

members in the affirmative, none in the neg-
ative.)”’
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Crara L. SwrrH,

Appellant,
Decision of
VS. Commis-
sioner of
Educa-
Boarp or EpvcaTioN fion

of TuE CIiTry oF PATERSON,
Respondent.

Charges were presented to the Paterson
Board of Kducation by the Guiana Realty
Company, of the City of New York, setting
forth that Miss Smith secured a loan from
that corporation through misrepresentation
which, in its opinion, made her irresponsible
and morally unfit to teach school. Miss
Smith, who was protected in her employ-
ment by the Tenure of Office Act, was served
with a copy of the charges and on April 26
and March 10, 1933, the board heard the evi-
dence presented by counsel at both hearings,
at the conclusion of which the board, by a
vote of six in the affirmative and none in
the negative, adopted the following :

“‘The judgment of the board is that Clara
L. Smith be suspended from teaching in the

-public schools of Paterson until February 1,

1934, without pay, at which time her appli-
cation for reinstatement will be given con-
sideration.”’

“Mr. O’Dea, a board member, who was
not present at the first hearing, sat in the
second and voted for the suspension, which
became effective as of May 10, 1933. It is
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admitted that appellant did not thereafter
offer her services to the board until Feb-
ruary 6, 1934, when she applied for rein-
statement and that on May 3, 1934, the com-
mittee on education directed that the appli-
cation of the appellant be denied, such ac-
tion was ratified by the board on May 10,
1934.

It was not until June 8, 1934, that Miss
Smith appealed to the Commissioner of Edu-
cation protesting her suspension as of May
10, 1933, and the board’s refusal of rein-
statement on May 10, 1934.

Chapter 188 P. L. 1934, recites that no
tenure teacher shall be dismissed except
upon written charges and a formal hearing.
There is no provision applicable to suspen-
sion. Under the conditions in this case, it
is not necessary to determine the board’s
right to suspend the appellant since during
the period thereof she mneither offered her
services to the board nor appealed its ac-
tion to the Commissioner. Miss Smith can-
not claim compensation for work she did
not offer to perform. Even if appellant had
offered her services, she could not come into
court on June 8, 1934, to protest an action
of the board taken on May 10, 1933. Deci-
sions of State Board of Education:

Gleason vs. Bayonne Board of Education,
May 6, 1933; Carpenter vs. Hackensack
Board of Fiducation, April 14, 1934 ; Aesch-
bach vs. Secaucus Board of Education, May
12, 1934.

Appellant appears to hold that her dis-
missal was of May 10, 1934, following the
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board’s refusal of her services on February
6, 1934, and in this view the Commissioner
eoncurs.

It is the contention of appellant’s counsel
that Miss Smith was unfairly treated and
illegally dismissed since a member of the
board, without hearing all the testimony,
voted for her conviction. In support of this
contention he quotes the Supreme Court
case of Kelly vs. Bishop et als., 119 Atl. 6,
in which Justice Bergen, speaking for the
Court said:

““The rule is fundamental that a person
who has not heard the testimony in a given
case occupies no legal status as arbiter or
judge to adjudicate upon the cause. The
participation of one of the commissioners
in adjudicating the guilt of the prosecutor
on testimony he has never heard is fatal to
the conviction and without it the resolution
of dismissal must fall.”’

A similar ruling Eisenberg vs. Cliffside
Park, 92 N. J. L., 321, is cited in the above
case.  In accordance with this ruling of the
Supreme Court, Miss Smith was illegally
dismissed. The Board of Education of the
City of Paterson is directed to pay her sal-
ary from February 6, 1934, and to imme-
diately reinstate her as a teacher in its
school system.

CuarLes H. BErriorr,
Commissioner of Education.

Dated December 25, 1934.”’




253
Transcript of Testimony.

Mr. Dworetz: We will waive summation.

Mr. Green: I waive summation.

The Chairman: Then, I guess the members
better retire.

(fommissioner Patmos: I so move, Mr. Chair-
man.

Commissioner Finn: I second the motion.

The Chairman: Regularly moved and seconded
that we retire to deliberate on this case. All those
in favor say ‘‘aye,”’ contrary ‘‘no.”” Secretary
will call the roll.

The Seeretary: Commissioners Donohue?

Commissioner Donohue: Aye.

The Secretary: Fliteroft?

Commissioner Fliteroft: Aye.

The Secretary: Grobart?

Commissioner Grobart? Aye.

The Secretary: O’Dea?

Commissioner O’Dea: Aye.

The Secretary: Patmos?

Commissioner Patmos: Aye.

The Secretary: Torrey?

Commissioner Torrey: Avye.

The Secretary: Walker?

Commissioner Walker: Aye.

The Secretary: Finn?

Commissioner Finn: Aye.

The Secretary: Hight in the affirmative. None
in the negative.

(After an executive session, the Board recon-
vened at 11:40 P. M.)

The Chairman: The secretary will call the roll.
The Secretary: Commissioners Donohue?
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Commissioner Donohue: Present.

The Secretary: Fliteroft?

Commissioner Fliteroft: Here.

" The Secretary: Grobart?

Commissioner Grobart: Here.

The Secretary: O’Dea?

Commissioner O’Dea: Here.

The Secretary: Patmos?

Commissioner Patmos: Here.

The Secretary: Torrey?

Commissioner Torrey: Here.

The Secretary: Walker?

Commigssioner Walker: Here.

The Secretary: Finn?

Commissioner Finn: Here.

The Secretary: HEight present.

The Chairman: Quorum present.

We have the finding of the Board here as fol-
lows:

The members of the Board of Education of the
City of Paterson, in the County of Passaic, having
heard all of the evidence offered in the matter of
the Guiana Realty Corporation, complainant, vs.
Clara L. Smith, defendant, that the said Clara L.
Smith did fraudulently forge, or cause to be forged,
a letter purporting to be signed by Lewis A. Ben-
nert, General Supervisor of Schools of the City of
Paterson, and further, that she did utter the afore-
said letter to various persons, and particularly to
William Sherrill, president of the Guiana Realty
Corporation for the purpose of inducing the said
Guiana Realty Corporation to loan her the sum
of five hundred dollars; and also that the said
Clara L. Smith did forge or cause to be forged
the name of Benjamin Thomas as a co-maker on
a note given by the said Clara L. Smith to the
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Guiana Realty Corporation for the further pur-
pose of inducing the said Guiana Realty Corpora-
tion to loan her the sum of five hundred dollars.

In accordance with the evidence hereinbefore
referred to and based upon this and the entire
record taken in the proceedings on Thursday, Oc-
tober 18, 1934, and Wednesday, October 24, 1934,
which entire record is made part of these findings,
we find that it is true in fact that the said Clara
L. Smith was guilty of misrepresentation and
fraud in the making of the application for the bor-
rowing of five hundred dollars from the Guiana
Realty Corporation, and that by reason of her
misrepresentation, fraud, forgery and the utter-
ing by her of the forged letter and documents
hereinbefore referred to, and her dishonesty there-
in, lack of integrity and fraudulent misrepresen-
tation, that she is wholly irresponsible and unfit
to teach or supervise children attending the
schools of the public school system of the City
of Paterson, New Jersey, and we find her guilty
of econduet unbecoming a teacher, and it is the
Jjudgment of this board of education of the City
of Paterson in the County of Passaic, that she
be dismissed as a teacher in the public schools of
Paterson, New Jersey.

Dated October 24, 1934.

Commissioner Torrey: I move that these find-
ings e adopted.

Commissioner O’Dea: Second the motion.

The Chairman: Regularly moved and seconded
that these findings be adopted. All in favor say
“aye,” contrary ‘‘no.’”” The secretary will call
the roll.

The Secretary: Commissioners Donohue?

Commissioner Donohue: Aye.
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The Secretary: Fliteroft?

Commissioner Fliteroft: Aye.

The Secretary: Grobart?

Commissioner Grobart: Aye.

The Secretary: O’Dea?

Commissioner O’Dea: Aye.

The Secretary: Patmos?

Commissioner Patmos: Aye.

The Secretary: Torrey?

Commissioner Torrey: Aye.

The Secretary: Walker?

Commissioner Walker: Aye.

The Secretary: Finn?

Commissioner Finn: Aye.

The Secretary: Eight in the affirmative. None
in the negative.

The Chairman: It is carried.

Any further business before the Chair?

Mr. Green: I have none.

.Commissioner O’Dea: Move we adjourn.

Commissioner Finn: Second the motion.

The Chairman: Regularly moved and seconded
that we adjourn. All in favor say ‘‘aye,”’ con-
TrEany e no:

(Motion carried, eight in the affirmative, none
in the negative.)

CERTIFICATE OF STENOGRAPHER.

THIs 18 To CERTIFY that the foregoing is a true
and accurate transcript of the shorthand notes
of testimony taken by me in the above stated
matter at the time and place hereinbefore set forth.

Prrer O’BYRNE.
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BOARD OF EDUCATION
OF THE CITY OF PATERSON
IN THE COUNTY OF PASSAIC.

Guiaxa Rearty CORPORATION,
a corporation,
Complaimant, \ cparges.
V8.

Crara L. SmirmH.

To Tee MEMBERS OF THE BoARD oF HDUCATION OF
tar Ciry oF PateErsoNn 1x THE CouNTy OF
Passaic:

Ladies and Gentlemen :—

The Guiana Realty Corporation, a corporation,
by William Sherrill, its President, does hereby
Charge that Clara L. Smith, a teacher in the em-
ploy of the Board of Kducation of the City of
Paterson in the County of Passaic, is guilty of
conduet unbecoming a teacher.

First Count:

1. That the Guiana Realty Corporation is a
realty corporation, existing by virtue of and under
the laws of the State of New York.

2. That on or about the 15th day of September
1932 Clara L. Smith, a teacher in the Public Schools
of Paterson, New Jersey secured a loan of $500.00
(Five Hundred Dollars) from the Guiana Realty
Corporation, evidenced by promissory note, the
same to be paid in two installments to-wit October
15 and November 15, 1932 respectively.
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3. That on a questionaire furnished for the
benefit of the petitioner to the borrower one of the
endorsers, Hilimore Smith states that he is the
owner of property valued at $9,000 and the other
endorser, Florence Smith states that she is the
owner of realty valued at $8,000.

4. That on the same questionaire Clara L. Smith
stated that she was not obligated or indebted to
anyone other than a Building Association.

5. That on the due dates to-wit October 15 and
November 15, 1932 Clara L. Smith had tendered
two worthless checks neither of which has as yet
been honored though demand has been made for
payment.

6. That subsequent to this time to-wit, No-
vember 15, 1932, Clara L. Smith, defaulted in the
payment of the note in question.

7. That the Guiana Realty Corporation has
numerous exhibits in the form of telegrams, letters,
dishonored checks, deposit slips, ete., with ex-
travagant promises to make payment which
promises indicate the unreliability of Clara L.
Smith.

8. That the Guiana Realty Corporation is in-
formed and verily believes that Clara L. Smith
was indebted and obligated to numerous persons
and institutions in various sums of money and at
the time that she stated on the questionaire that
she was not indebted to anyone other than a certain
Building Association, judgments had been ob-
tained against her in the State of New Jersey for
money due to others at the time that she obtained
a loan from the Guiana Realty Corporation.
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9. That while Clara L. Smith was indebted to
the Guiana Realty Corporation she attempted to
secure a loan from J. W. Walker of New York
City for the sum of $1,000 (One Thousand Dollars)
and informed Mr. Walker that she was not indebted
to the Guiana Realty Corporation but that she had
paid back to the Corporation the loan previously
secured from it.

10. That in making the loan to Clara L. Smith
the Guiana Realty Corporation had relied upon
certain representations made by Clara 1. Smith,
relative to the availability of her New Jersey
Pengion and Annuity Fund money as security for
the money borrowed from the Guiana Realty Cor-
poration, and at the time Clara L. Smith secured
the loan from the Guiana Realty Corporation, she
exhibited to William Sherrill, its President, a
statement from the Board of Education of Pater-
son, New Jersey which by its terms, states ‘“Any
teacher of our city who uses this fund as security
inany transaction is really risking his or her posi-
tion in case of default.”” Miss Clara L. Smith did
use this fund as security. Miss Clara L. Smith
has defaulted in payment.

11. That since November 15th, the day on which
the note in question became due and payable, every
effort has been made to collect the sum above
mentioned, repeated demands have been made to
Miss Clara L. Smith, the matter has been referred
to the Board of Hducation of the City of Paterson,
New Jersey, the Commissioner of Education at
Trenton, New Jersey, the State Pension and
Amnuity Bureau and the Prosecutor of Passaic
County and except for three Western Union Checks
in the aggregate sum of $154.00 (One Hundred
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Fifty-four Dollars) Clara L. Smith has neglected
and failed to pay the amount due to the Guiana
Realty Corporation of $500.00 (Five Hundred
Dollars).

(Twelfth paragraph struck out.)

13. That the said Clara L. Smith was guilty of
misrepresentation and fraud in the making of the

application for the borrowing of the Five Hun-
dred ($500.00) Dollars as hereinbefore set forth.

WHaEREFORE your complainant requests that the
said Clara L. Smith, by virtue of her dishonesty,
lack of integrity, fraudulent misrepresentations
and forgery, be removed from her position as a
teacher in the Public Schools in the City of Pater-
son, New Jersey, as a person wholly irresponsible
and morally unfit to teach, supervise, or give
moral guidance to the children under her direction.
Dated: October 9, 1934.

Guiana Reanty CORPORATION.
By Wirriam SHERRILL,
President.

Exhibit P-2.

(COPY)
TELEGRAM

TEACHERS PENSION AND ANNUITY FUND
STATE HOUSE TRENTON N. J.

PLEASE TELL US TOTAL AMOUNT EACH HAS STANDING
TO HIS CREDIT INCLUDING INTEREST TO DATE OUR
NUMBERS ARE 11557 AND 1096 MAIL EACH A BENEFICI-
ARY TRANSFER BLANK TELEGRAPH INFORMATION C 0D
AT ONCE

CLARA L, AND FLORENCE A SMITH
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(COPY)

TEACHERS’ PENSION AND ANNUITY FUND
State of New Jersey
1012 Trenton Trust Building
Trenton, N. J.

Phone 6410 P. O. Box 840
June 8, 1932

Miss Clara L. Smith,

¢/o Thos. F. Kelly, Secretary

Board of Education,

Paterson, New Jersey.

Dear Madam :

Receipt is acknowledged of your telegram re-
ceived this morning as follows:

- ‘““Please tell us total amount each has
standing to his credit including interest
to date our numbers are 11557 and 1096
mail each a beneficiary transfer blank tele-
graph information C O D at once.”’

We sent you a telegram C. O. D. this afternoon

as follows :

“July 1932 withdrawal values assuming
June contributions paid including 314 %
interest approximately $891.54 and $1146.96.
Letter follows care of Mr. Kelly.”’

Assuming that a contribution of $9.78 will be
deducted from your June 1932 salary as hereto-
fore you will have contributed to the fund a total
of $754.70 and your sister, Florence A. Smith, will
have contributed a total of $951.00. 314 % interest
on these accounts to July 1, 1932 give the values
quoted in our telegram and confirmed above.

In compliance with your request we enclose
herewith forms on which each of you may nomi-
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nate a beneficiary of his equity in the Anmuity
Savings Fund in case of death while a member
before retirement.

If you contemplate leaving the service and with-
drawing your money form of application for with-
drawal may be secured from the Secretary of
your employing board or from this office.

Miss Clara L. Smith =2

The interest items quoted in this letter are not
to be taken as estimates or guaranties but as
approximations furnished at your request.

Yours very truly,

(signed) Jomx A. Woop 3d.
JAW /MES Secretary
Ene.
Copy for Florence A. Smith

Exhibit P-4.

Boarp or Epucarion
Paterson, N. J.

Public School No. 18
June 10, 1932
To Whom It May Concern:

The Misses Smith, Florence A., and Clara L,
have asked me to furnish the following informa-
tion concerning the Teacher’s Pension and An-
nuity Fund. Former has $1845.16; credited to
Clara L. $1415.23.

The fund consists of accumulated deductions
from the salary of the teacher plus interest an
any possible dividends. All teachers employed it
the city of Paterson are forced to accumulate this
fund which increases each month. Dues are de-
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ficted from each check before same is pre-
snted to the teacher. Thus, the teacher has no
doice in defaulting membership.

Bach teacher has the sole privilege of naming
fle beneficiary. This may only be done by sign-
ing the proper nomination sheet and forwarding
sme to our Trenton office. These blanks will
wt be furnished upon request if there are any
daims or complaints against the teacher con-
emed. Thus, the presence of these blanks for
poper signatures indicated that the teacher in
question is permitted to transfer the fund.

The fund will only be paid to the beneficiary
after he or she has established his or her identity
as the proper party to receive same.

This fund is not an insurance. It is paid to
fhe beneficiary in case of the death or resignation
of the teacher in question.

Any teacher of our city system who uses this
fond as security in any transaction is really risk-
g his or her position in case of default. How-
ever, the Board of Education will not entertain
any verbal complaint. WRITTEN PROOF OF THE COM-
PLAINT MUST BE SUBMITTED.

Any teacher who is employed by us for thnty-
five or more years may retire, and, because of the
strength of this fund, receive half pay as long
as he or she may live. IN THIS CASE, THE BENE-
FICARY HAS NO FURTHER CLAIM TO THE FUND.

[ sincerely hope that this information will be
of value and assistance to those concerned, and
vill go far enough to say that there are not, and
lever have been any claims listed by our Board
of Bducation against either of the young ladies
toneerned.

Very truly yours,
Lewis A. BENNERT,

General Supervisor.
LAB:BSS
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For value received, the undersigned promise to pay to the order of GUIANA REALT? CORPORATION At 260 West 135th.

Street W - York (;/b; New York. éé
e et ’1{/&7///5\’[/—6 R oy
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Jinterest atthe::rat&af gix (695)- poe. cmt.pezs annnm =ftey date nntil. paid. In the evemt of the- nqh*,!a.anent Q“RW\{‘.M'
above installments on the date of its maturltxz. the whole face amount of the note shall immediately become dueand payable,
‘at the option ' of 'the holder, or in the event of the death or insolvency of the undersigned, any property of the undersigned
in possession of the legal holder of this note may be appropriated and applied hereon, as well before as after matunty hereof.

And in consideration of the premises, and to further secure the payment of said amount, the undersigned hereby authorizes,
irrevocably, the legal holder of this note to appear in any court of record during term time or vacation at any time after due
date and without service of process against’me (us) the undersigned borrower or maker of this mstrument consént to and
hereby confess judgment in favor of the said legal holder of this note for such amount as. may appear to be unpaid thereon,
together with interest and statuary costs and attorney’s fee, not to exceed 10% of the amount due on the principa] to be award-
ed the said holder of this note, by any such Court of Record. And I, (we) the said undersigned further agree to waive and
release all errors which may intervene in such proceedings and consent to immediate execution upon said judgment, hereby

ratifying and affirming al] such proceedmgs by virtue hereof, [7 / ;
| O A O =

Applicant, Bowower and Maker

ASSIGNMENT
Know All Men by These Present
e THAT I . ..............................,.........--be-ng over twenty-one ("1) years of age and residing &t
teemiretetsastiesascsessesscsassssesss, New York City, N, Y. for value received, do HEREBY sell assign, transfer, release
and let unto sa1d GUIANA REALTY CORPORATION 260 West 135th. Street Borough of Manhattan, City of New
.um{, 81 oy -.,q,. htlo o P interest in and to all money a.nd other valuable consxderaﬁons accrued or which may or shall
hereafter become due and owing to me as commissions, wages, debts, earnings salary or other income from ' my present
Qmpioyer cetestcssetetsesesssmssssessssassssss. OF from any. other person whose employ I shall hereafter enter or from
whomsoever may be indebted to me during the life of this indebtedness up to the amount of......ceceeeeececeeses.....Dollars,
said sum representing cash money borroﬁed by me from the Assinee and contracted for by me prior to the execution of
this assignment.
My said debtor is hereby requested, ordered and fully anthorized to pay over said money and other valuable considerations

which payment shall operate as a full release of al] my claims and rights in and to the earnings, salary and other valuable

considerations so delivered. %/’7
% &<<><zf//z4/// L (L. S)

FOR VALUE RECEIVED the undersigned do hereby jointly and severally guarantee payment of the within note at
maturity, or .at any time thereafter, with six (6%) per cent interest per annum from maturity until paid and agree to pay
all costs, expenses gnd attorneys’ fees paid or-imcurred in collecting the same from, or in prosecuting any suit agalMy
one or more of the co-makers, endorsers or guarantors of said note. In the event of the non-payment of any of the above
installments on ‘the date of its matunty, we agree and consent that the whole face amount of the note shall immediately be-
come due and payable at. the option of the holder.. And the undersigned hereby waive any and all demand, notice
protest and notice of any extension of time by the holder a.nd I, (we) hereby consent and confess judgment in favor of said
legal hloder of this note for such amount as may appear to- be unpaid thereon, together with interest, statutary costs and

attorney’s fee not to exceed ( Ten) 10% per cent of the amonni .dus.g@.tha principal.-4s:be awarded the—said ‘hoider, of this
M by su’ch“’ Court of Record T And 1, (we) the said undermgned further agree to waive and release all errors whi

). ///f//ﬂ/w&/ &é”-‘/é/ Gy

Co-Maker, Endoner & Guamntor

CITY QF-NEW-Y¥ORK //
COUNTY
STATE
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Exhibit P-7.

39-12th Ave.,
Paterson, N. J.,
Oct. 31, 1932.
Dear Miss Hawkins:

Thanks so much for your kindness. However,
this mix up is all without cause. I’ll phone & tell
you just what evening I’ll be over.

Please excuse the briefness of this note, but I
was out a while to-day against the Dr.’s orders &
am paying up for it with aches & pains.

Mzr. Sherrill has our every good wish for his
health.

Yours truly,
C. L. SmrrH.

P.S. We rec’d our notice from the bank in to-
days mail, but they attempted to get us by ’phone
before.

Exhibit P-8.

39-12th Ave.,
Paterson, N. J.,
Nov. 11, 1932.
Dear Mr. Sherrill :

We were all glad to learn that you are home
again, and hope to see you sometime soon. My
cousin, William MecAllister died Wednesday, and
services will be held at the Duncan Parlors to-
morrow evening. It will be quite late when we
get away from the family, so we will not plan to
stop by your home. Also, if T am as nervous as
I have been, T am not going to the funeral.

10

20

30

40
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It wasn’t necessary at all for that check to have
been returned to you as it was & I really don’t
blame you for turning it over to a lawyer. After
all, business is business, and should be kept sep-

arate from friendship. And since I mean noth-

ing but right in my dealings, I never am afraid of
lawyers. . I guess Mr. Bragg told you of our com-
munications. I would certainly have been to the
office, but have been ill in bed with tonsilitis, and
the continued unsettled weather makes me feel

miserable.
Please give my sincere regards to Miss Hawkins,

Sincerely,

Crara L. Svirs,

Exhibit P-9.

(Telegram.)
WESTERN UNION
Received at 195 Broadway, N. Y.
1933 Mar 2 AM 8 10

FH9 9-G4-Paterson NJ 2 806 A
Attorney Harry Bragg
111 John St NewYork NY

WILL MEET YOU TUESDAY EVENING AT SEVEN WITH-

OUT FAIL
CLARA SMITH,
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(Telegram.)
WESTERN UNION
Money Order Advice

WQ 100 William St. NY

Dec 14 192—
To Attorney Harry Bragg
111 John St

Herewith money order received for you with the
following message.

BALANCE FOLLOWING TRYING TO KEEP MY WORD HAVE
PAPERS TO PROVE OUR ACCOUNT WAS MADE SHORT DUE
T0 A CHECK GIVEN US

The name of the sender, place from and the date
of the money order will be found on the enclosed
money order,

The Western Union Telegraph Company

(Telegram.)
WESTERN UNION
Received at 210 West 135th St., New York
1932 Dec 10-PM 2 10

N7 160 4 Paterson NJ 10 151P
Attorney Harry Bragg
980 St Nicholas Ave

COMMUNICATING WITH YOU MONDAY
CLARA SMITH.

10

20

30
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(Telegram.)
WESTERN UNION
Received at 304 St. Nicholas Avenue, N. Y.
1932 Dec 12 AM 12 12

ND5 50 NL Paterson NJ 11
Attorney Harry Bragg
580 St Nicholas Ave DIr 730A

REGRET MANY INCIDENTS CONNECTED WITH TRANS-
ACTION IT SEEMS TO BE A JINX ADJUSTING SATISFACTOR-
ILY HERE CAN SEND CASH BEFORE WEDNESDAY THREE
OCLOCK POSSIBLY MONDAY OR TUESDAY WANT TO ALLOW
TIME FOR ADJUSTMENT WILL PAY YOU WELL FOR
TROUBLE CAUSED PLEASE CONTROL SITUATION UNTIL
THEN NOT ATTENDING SCHOOL DUE TO ILLNESS

CLARA SMITH,

(Telegram.)
POSTAL TELEGRAPH

Received at 2095 Seventh Ave., 125th Street
NA 28 21 DL TDNK Paterson NJ 714P Jan 151933
William Sherrill

260 West 135 St New York NY

I MEAN TO DO WHAT IS RIGHT BY YOU AND WILL PROVE
SAME IF GIVEN OPPORTUNITY COMMUNICATING WITH

MR BRAGG ALSO
CLARA SMITH.




271

Exhibit P-9.

(Telegram.)
POSTAL TELEGRAPH

Received at

2095 Seventh Ave., 125th Street 10
NA29 44 DL TDNK Paterson NJ 714 P Jan 151933
Attorney Harry Bragg

580 StNicholas Ave New York N Y

TRIED TO PHONE YOU TODAY REGRET THAT I HAVE
BEEN SUCH A NUISANCE ADJUSTMENT CAN BE MADE
THURSDAY EVENING AT YOUR CONVENIENCE DELAYS
WERE UNAVOIDABLE YOU WILL UNDERSTAND EXPLANA-
TI0NS WILL PAY FOR ALL EXTRA TROUBLE ANSWER
COLLECT VIA POSTAL TELEGRAPH COMMUNICATING
WITH MR SHERRILL ALSO :

20

CLARA SMITH

J32P

(Telegram.)

POSTAL TELEGRAPH
Received at
2095 Seventh Ave., 125th Street
N82 18 Paterson NJ 840P Jan 19 1933 30
Harry Bragg
280 StNicholas Ave

JUST RECEIVED SOME EXPECTING REST LATER WILL
FORWARD MONEY ORDER TO OFFICE WILL BE OVER LATER
FRIDAY MYSELF

CLARA SMITH,

909k

40
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30
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2

(Telegram.)

POSTAL TELEGRAPH
Received at
16 Cliff Street
NA11 9 Paterson NJ 840A Feb 6 1933
Attorney Harry Bragg
111 John St

PHONED YESTERDAY NO ANSWER WILL BE TO OFFICE
FRIDAY
CLARA SMITH.

854A

(Telegram.)

POSTAL TELEGRAPH
Received at
2095 Seventh Ave., 125th Street
Nb54 27 Paterson NJ 530P Dec 17 1932
Attorney Harry Bragg P
580 StNicholas Ave

PLEASE HOLD OFF A FEW MORE DAYS ADJUSTMENT CER-
TAIN DELAYS UNAVOIDABLE COULDNT VISIT OFFICE DUE
TO ILLNESS REGRET TROUBLE CAUSED MR SHERRILL
WILL PAY FOR EXTR‘A TROUBLE

CLARA SMITH.

.601P
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(See Opposite.)
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Exhibit P-11.
39-12th Ave.,

Paterson, N. J.,,
Nov. 8 ’32.
Mr. Harry G. Bragg,
Counsellor at Law,
YO,

My dear Sir:

Thank you for the consideration shown me in
your communication of Nov. 7Tth. Since we are
not in school to-day, I had planned to visit the
office of the Guiana Realty Corp. and explain.
However, after the receipt of your letter, I thought
it best to spend my time adjusting matters here.

Please believe me when I say that I am truly
sorry about the incident, and especially because
I know that its president, Mr. Wm. Sherrill is
convalescing now. Also, I wanted my credit ref-
erence there to be above reproach.

I have been ill with tonsilitis and a heavy cold,
and was confined to the house at the time the
deposit should have been made to cover the check
for the Guiana Corp. and two others. Since my
father was going downtown, I asked him to make
the deposit for us. He claims that he misunder-
stood, and placed the money in the building & loan
which could have waited.

My father has a dent in his skull due to a recent
accident (about three yrs. ago) and, because of
this act, our family doctor thinks this may be
affecting him. However, I regret to say this be-
cause his health has been quite poor for quite
some time.

I imagine that Mr. Sherrill is thoroughly dis-
gusted with me, and cannot blame him for same.
However, if you will persuade him to give me

10

20

3U

40
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until between the fifteenth and 17th of this month,
I will settle up. This is what I was going to the
company’s office for to-day. Also, please say to
them that I am willing to pay whatever expense

"may be involved because I fully realize the extent
of the inconvenience that I am causing the corpora-
tion.

Please say to Mr. Sherrill that T would have
visited the office before this letter became neces-
sary, but the continued unsettled weather was not
good for me.

Sincerely expecting a favorable reply, I am—

10

Very truly yours,
Crara L. Smita.
20
P. S. If T can settle the matter before dates
mentioned, I will gladly do so.
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39-12th Ave.
Dec T nl930
Paterson, N. J.

Mr. Harry G. Bragg,
(ounsellor at Law,
Dear Sir:

I am inclosing deposit slip & sincerely trust
that everything will be allright this time. It was
my intention to bring same to you in person, but
I am confined to my home due to illness and
unable to attend school. Please return the slip
to me so that same may be entered on my sister’s
book.

You have no idea just how much I have re-
gretted the way this transaction has turned out.
Seemingly, everything went wrong. There are
only six colored teachers here & more than four
hundred white girls waiting for positions. Thus,
we certainly donot want any trouble with the Bd.
of Education.

Trusting that this will complete the transaction,
and thanking you for your extreme courtesy,

Yours truly,
Crara L. SmrrH.

P.S. We have some money due us in N. Y. C.
and may have to ask you to help us collect same if
you will.

10

20
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Phone Sherwood 4692
FILLMORE SMITH
Justice of the Peace & Notary Public

10 Real Estate & Insurance
Property bought, sold and exchanged,
loans negotiated

39 Twelfth Avenue

Paterson, N. J. Jan. 31, 193,

Mr. Harry Bragg,
Attorney at Law,
N. X

20 My dear Mr. Bragg:

I will ’phone in a day or two and see what ap-
pointment you will be able to give me in order
to settle the balance. No doubt, you have my
papers.

Sincerely regretting all the trouble I have
caused you, I am

Very truly yours,

Crara L. SmiTH.
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39-12th Avenue,
Paterson, N. J.,
Feb. 20, 1933.
Mr. Bragg,
Attorney at Law, 10

By dear Mr. Bragg:

All T can say is that I’'m sorry. Kveryone here
has been ill & my father’s condition is the same.
I’ll get busy now & finish up out here so I can
finish up out there. The business is on my mind
most of the time, and I really can’t stand the
strain.

After this business is completed, there are some
other matters that I would like-to talk over with 9q
you. However, I realize that this must be cleared
up first. '

Very truly yours,

Crara L. SmrTH.



10

20

30

40

280

Exhibit P-15.

39-12th Avenue,
Paterson, N. J,
March 31, 1933,

~Mr. Bragg,

Attorney at Law,
New York City.

My dear Sir:

‘When we ’phoned you the last time it was be-
cause of a seemingly reliable newspaper article
concerning the Clearing House Association here.

The Hamilton Trust Co. and its two branches,
the Labor National Bank, the Security Trust Co,
the Franklin Trust Co., the Broadway National
Bank and Trust Co., and the National Bank of
America are not doing normal business as yet.
However, this is just a temporary condition.

Business here is crippled for the present and
our city payroll is tied up in these banks. If we
are paid for March on Monday, it will be in the
form of tax anticipation notes. They are only of
value to local property owners who have not paid
their taxes.

We have made an arrangement that will enable
us to send Mr. Sherrill a substantial sum on or
before April 15th if the banking situation hasn’t
cleared up before then. However, I will try to
rush matters and get it down there next week.
We have a check but it really isn’t any good be-
cause we can’t get it cleared thru.

Sincerely thanking you for all past courtesies,
I am

Very truly yours,
Crara L. Smire.
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Exhibit P-16.
39-12th Ave.,

Paterson, N. J.
Sept. 23, 1932.
Dear Mr. Sherrill :

Your kind letter received. We were all so sorry
to have missed your visit Sunday because we were
all at home. The phone is Lambert #3-3811 M. It
is at No. 43-12th Ave. under the name of Hinton.

Please come over to see us at any time. We
aren’t in your city as much as we usually are
because we haven’t the use of our own car.

Please give our best regards to the folks there.

Sincerely,

Crara L. Smrrs.

Exhibit P-17.

39-12th Ave.,
Paterson, N. J.
Sept. 28, 1932.
Dear Mr. Sherrill :

I am sending this note in case you didn’t receive
the first one. I gave it to a friend of mine t omail,
and haven’t seen her as yet to ask her if she mailed
same. Sometimes she is quite careless.

The correct number is Lambert 3-3811 M.
Florence is quite ill, or we would have been in
N. Y. C. as usual.

: Again thanking you for your sincere kindness
0 us.

Yours truly,

Crara L. SmiTH.

10

20

30
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Exhibit D-1.

William Sherrill, President A. Howell, Secretary
GUIANA REALTY CORPORATION
Renting, Collecting, Property Managed

10 9260 West 135th Street
Phone Audubon 3-4419

Business and Personal Loans Negotiated
New York City,
September 19, 1932
Miss Clara L. Smith
39 Twelfth Street
20 Paterson, N. J.

Dear Miss Smith:

I tried to reach you yesterday, Sunday, by the
following telephone number, Lambert 3-8811M,
which I understand was the number you gave me.
The operator informed me that there was no such
telephone number. I am sorry I could not reach
you as I intended, after talking with you about
taking a ride over to Paterson.

30

Very truly yours,

‘WiLLIAM SHERRILL
William Sherrill
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WILLIAM SHERRILL
260 West 135 Street
New York City

October 6, 1932.

Dear Clara:

Yours received and noted. Sorry to learn that
more friends called to see you after we left Sunday
which probably caused you to stay up late Sunday
night, thus depriving you of your full amount of
rest. What is Florence suffering from, so that she
cannot be left alone? She looked all right to- us
then.

You must come over Saturday or Sunday, if you
prefer, but, let me know when you are coming.
Bring Florence along with you if possible. Trust-
ing that nothing worse has developed against you
about the matter you told me of, (the crazy
woman). Of course I know and feel that the
Reverend, gentleman, would not attempt to do
you any harm in the future, judging from what
vou said, he has exhausted all possible efforts dur-
ing the past. Some nice Sunday when you are
over in New York, I will be glad to go to Jamaica
with you.

Well, you will be surprised to know that my
pretty lady friend is still insisting, but, so far
we have not done any business with her, though
she feels that T am the picked and selected one
that she should do some business with. (ha! ha!,
use your own judgment). Trust that you and
Florence will decide to have your car fixed, or
turn it in for another, so that you will not he handi-
capped much longer in getting around.

10

20
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40
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We really enjoyed talking to your father though
it was so short, and trust that he will eventually
recover from his present ailment, which he in-
sists that he is not complaining. You forgot to
show us through the home, but trust the next time
you will remember to do so, especially since I am
interested to see and know just where Florence,
yourself, and your folks turn in to rest.

Before I close I will remind you that if you
have not spent the whole Thirty-five Thousand
Dollars, as your lady friend feels you have, bring
some over for investment when you come in,
Kindest regards to the family. Trusting to see
you soon, I am

Sincerely yours,

‘W, SHERRILL.
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COURT OF GENERAL SESSIONS
or THE CounTy OF NEW YORK.

Clerk’s Office, September 6th, 1934.

10
Tygr PEOPLE OF THE STATE OF OrnGicoment

for Iorgery,
New YORK, v
Third Degree.

CL!jai%St Filed January
22, 1934,
Crara L. SmiTH, No. 199253,

I po cerriry that it appears from an examina-
tion of the Records on file in this office, that on
April 9, 1934, the above named defendant was duly 20
tried on the above mentioned indictment, in Part
Five, of this court, before the Honorable Charles
C. Nott, Jr., and the jury rendered a verdict of
NOT GUILTY.

Epwarp R. CarroLy,

Clerk of Court.
JM

(SEAL)

30

Y
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At a Court of General Sessions of the
Peace of the City and County of
New York, holden in and for the
County of New York, at the Build-
10 ing for Criminal Courts in the Bor-
ough of Manhattan of the said City
on Friday, the 17th day of Augusf,
in the year of our Lord one thou-
sand nine hundred and thirty-
four.

Present, TrHe HoxoraBLE JorN J. FrEscHi,
Judge of the Court of General Sessions, Justice.

20 »
TaE PEOPLE OF THE STATE OF
New Yorx,
agamst

Crara L. SmiTH,

On indictment for Forgery in the Second De-
gree (#196678) filed June 1st, 1933. On motion
30 of counsel on consent of the Distriet Attorney, it
is Orperep by the Court that this indictment
against Clara L. Smith, the defendant, be and

the same is hereby dismissed.

A true extract from the Minutes.

Epwarp R. CarroLL,
Clerk of Court.
(sEAL)
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Exhibit D-3A.

At a Court of General Sessions of the
Peace of the City and County of
New York, holden in and for the
County of New York, at the Build-
ing for Criminal Courts in the
Borough of Manhattan of the said
City, on Monday, the 27th day of
August, in the year of our Lord
one thousand nine hundred and
thirty-four.

Present, Tae HoNoraBLE JouN J. F'RESCHI,
Judge of the Court of General Sessions, Justice.

Tar ProPLE or THE STATE OF
New York

against

Crara L. SviTH.

On indictment for Grand Larceny, Second De-
gree (#199254) filed January 22nd, 1934.

On motion of counsel on consent of the District
Attorney, it is Orperep by the Court that this in-

dictment against Clara L. Smith, the defendant,

be and the same is hereby dismissed.
A true extract from the Minutes.

Epwarp R. CarroLr,

(sBAL) Clerk of Court.

10 .
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40
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Exhibit D-4.
MINUTES OF THE BOARD OF EDUCATION
Regular Meeting—October 11, 1934

““Secretary presented the following decision of
the Commissioner of Kducation.”’

10
Decision of the Commissioner of Education
Crara L. SmiTH,
Appellant,
vS. Decision of the
Commissioner of
Education
Boarp or Epucarion or THE CiTy
: OF PATERSON,
20 Respondent.
Crara L. SmiTte
Appellant,
vSs. Decision of the
Commissioner of
Education
Boarp or Epucarion or THE CIiTy
30 oF PATERSON,

Respondent.

Charges were presented to the Paterson Board
of Education by the Guiana Realty Company, of
the State of New York, setting forth that Miss
Smith secured a loan from that corporation
through misrepresentation which, in its opinion,
made her irresponsible and morally unfit to teach

10 school. Miss Smith, who was protected in her
employment by the Tenure of Office Act, was
served with a copy of the charges and on April
26 and May 10, 1933 the board heard evidence pre-
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sented by the Realty Company. Miss Smith was
represented by counsel at both hearings, at the
conclusion of which the board, by a vote of six in
the affirmative and none in the negative,
adopted the following :

“The judgment of the board is that Clara
L. Smith be suspended from teaching in the
public schools of Paterson until February 1,
1934, without pay, at which time her applica-
tion for reinstatement will be given con-
sideration.”’

Mr. O’Dea, a board member, who was not pres-
ent at the first hearing, sat in the second and
voted for the suspension, which became effective
as of May 10, 1933. It is admitted that appellant
did not thereafter offer her services to the board
until February 6, 1934 when she applied for rein-
statement and that on May 3, 1934 the committee
on education directed that appellant’s application
be denied, which action was ratified by the board
on May 10, 1934. It was not until June 8, 1934
that Miss Smith appealed to the Commissioner of
Education protesting her suspension as of May
10, 1933, and the board’s refusal of reinstatement
on May 10, 1934.

Chapter 188, P. L. 1934, provides that no tenure
teacher shall be dismissed exceept upon written
charges and a formal hearing. There is no such
provision applicable to suspensions. Under the
conditions in this case, it is not necessary to de-
termine the board’s right to suspend the appellant
since during the period thereof she neither offered
her services to the board nor appealed its action to
the Commissioner. Miss Smith cannot claim com-
pensation for services she did not offer to perform.

10

20

30
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Even if appellant had offered her services, she
could not come into court on June 8, 1934 to pro-
test an action of the board taken on May 10, 1933,
Decisions of State Board of Education: Griff

vs. KElizabeth Board of Education, April 1, 1933;
- Gleason vs. Bayonne Board of Education, May 6,

1933 ; Carpenter vs. Hackensack Board of Educa-
tion, April 14,1934 ; Aeschbach vs. Secaucus Board
of Education, May 12, 1934.

Appellant appears to hold that her dismissal was
as of May 10, 1934 following the board’s refusal
of her services on February 6, 1934, and in this
view the Commissioner concurs.

It is the contention of appellant’s counsel that
Miss Smith was unfairly tried and illegally dis-

" missed since a member of the board, without hear-

ing all the testimony, voted for her conviction. In
support of this contention he quotes the Supreme
Court case of Kelly vs. Bishop, et als., 119 Atl. 6,
in which Justice Bergen, speaking for the court
said : :

. ““The rule is fundamental that a person
who has not heard the testimony in a given
case occupies no legal status as arbiter or
judge to adjudicate upon the cause. The
participation of one of the commissioners
in adjudicating the guilt of the prosecutor
on testimony he had never heard is fatal to
the conviction and without it the resolution
of dismissal must fall.”’

A similar ruling in Eisberg vs. Cliffside Park, 92
N. J. L. 321, is cited in the above case. In accord-
ance with these rulings of the Supreme Court,
Miss Smith was illegally dismissed. The Board
of Education of the City of Paterson is directed to
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pay her salary from February 6, 1934, and to im-
mediately reinstate her as a teacher in its school
system.
CrarLes H. EvrvuiorT,
Commissioner of Hducation.
Sept. 25, 1934.

By Commissioner Donohue:

Be it resolved that the opinion of Commissioner
Charles H. Elliott, State Commissioner of Hdu-
cation in the matter of the appeal of Clara L.
Smith vs. Board of Education of the City of Pater-
son, be received ‘and filed and the orders of the
Commissioner complied with.

On motion seconded by Commissioner Walker
the above resolution was adopted by vote of yeas
(8), Commissioners Donohue, Fliteroft Grobart,
0’Dea, Patmos, Torrey, Walker and Finn, (8).

The secretary presented the following charges
against Clara L. Smith for conduct unbecoming
a teacher.

To: Crara L. SmiTa

You Are mHEREBY NoOTIFTED that the

Board of HKducation of the City of

(L.s.) Paterson, in the County of Passaic, a
corporation of the State of New Jersey,

is in receipt of Charges against you, a

copy of which Charges are hereto annexed. A
hearing on the Charges will be held on October
18th, 1934, at 8 P. M., in the office of the Board of
Education, in the City Hall, Paterson, New Jersey.
Witnesses in support of the Charges will be heard,

and you will be afforded an opportunity to defend
the same,

10
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Dated October 9, 1934, at the City of Paterson,
County of Passaic and State of New Jersey.

Taomas F. Keriry,
Secretary,
10 Harorp D. GrEEN,
Attorney.

BOARD OF EDUCATION
OF THE CITY OF PATERSON
IN THE COUNTY OF PASSAIC

Guiana ReaLTy CORPORATION,
20 a corporation,
Complaimant, \ .
vs.

Crara L. SmrTH.

To THe MEMBERS oF THE Boarp or Ebucartion or
THE Crry oF Parerson 1N THE COUNTY OF
Passarc:

30 Ladies and Gentlemen :—

The Guiana Realty Corporation, a corporation,
by William Sherrill, its President, does hereby
Charge that Clara L. Smith, a teacher in the em-
ploy of the Board of Education of the City of
Paterson in the County of Passaic, is guilty of
conduet unbecoming a teacher.
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First Count:

1. That the Guiana Realty Corporation is a
realty corporation, existing by virtue of and under
the laws of the State of New York.

9. That on or about the 15th day of September
1932 (lara T.. Smith, a teacher in the Public
Schools of Paterson, New Jersey secured a loan
of $500.00 (Five Hundred Dollars) from the
(fuiana Realty Corporation, evidenced by promis-
sory note, the same to be paid in two installments
to-wit October 15 and November 15, 1932 re-
spectively.

3. That on a questionaire furnished for the
benefit of the petitioner to the borrower one of the
endorsers, Filimore Smith states that he is the
owner of property valued at $9,000 and the other
endorser, Florence Smith states that she is the
owner of realty valued at $8,000.

4. That on the same questionaire Clara L.
Smith stated that she was not obligated or indebted
to anyone other than a Building Association.

. That on the due dates to-wit October 15 and
November 15, 1932, Clara L. Smith had tendered
two worthless checks neither of which has as yet
been honored though demand has been made for
payment.

6. That subsequent to this time to-wit, No-
vember 15, 1932, Clara L. Smith, defaulted in the
payment of the note in question.

7. That the Guiana Realty Corporation has
numerous exhibits in the form of telegrams,
letters, dishonored checks, deposit slips, etc., with
extravagant promises to make payment which

promises indicate the unreliability of Clara L.
Smith.,
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8. That the Guiana Realty Corporation is in
formed and verily believes that Clara L. Smith
was indebted and obligated to numerous persons
and institutions in various sums of money and at

‘the time that she stated on the questionaire that
- she was not indebted to anyone other than a certain

Building Association, judgments had been ob-
tained against her in the State of New Jersey for
money due to others at the time that she obtained
a loan from the Guiana Realty Corporation.

9. That while Clara I.. Smith was indebted to
the Guiana Realty Corporation she attempted to
secure a loan from J. W. Walker of New York
City for the sum of $1,000 (One Thousand Dollars)
and informed Mr. Walker that she was not in-
debted to the Guiana Realty Corporation but that
she had paid back to the Corporation the loan
previously secured from it.

10. That in making the loan to Clara L. Smith
the Guiana Realty Corporation had relied upon
certain representations made by Clara L. Smith,
relative to the availability of her New Jersey
Pension and Annuity Fund money as security for
the money borrowed from the Guiana Realty Cor-
poration, and at the time Clara L. Smith secured
the loan from the Guiana Realty Corporation, she
exhibited to William Sherrill, its President, a
statement from the Board of Education of Pater-
son, New Jersey which by its terms, states ‘‘Any
teacher of our city who uses this fund as security
in any transaction is really risking his or her
position in case of default.”” Miss Clara L. Smith
did use this fund as security. Miss Clara L. Smith
has defaulted in payment.
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11. That since November 15th, the day on
which the note in question became due and pay-
able, every effort has been made to collect the
sum above mentioned, repeated demands have
been made to Miss Clara L. Smith, the matter has
been referred to the Board of Education of the
City of Paterson, New Jersey, the Commissioner
of Education at Trenton, New Jersey, the State
Pension and Annuity Bureau and the Prosecutor
of Passaic County and except for three Western
Union Checks in the aggregate sum of $154.00
(One Hundred Fifty-four Dollars) Clara L. Smith
has neglected and failed to pay the amount due
to the Guiana Realty Corporation of $500.00 (Five
Hundred Dollars).

(Twelfth paragraph struck out.)

13. That the said Clara L. Smith was guilty of
misrepresentation and fraud in the making of
the application for the borrowing of the Five Hun-
dred ($500.00) Dollars as hereinbefore set forth.

WaErerore your complainant requests that the
said Clara L. Smith, by virtue of her dishonesty,
lack of integrity, fraudulent misrepresentations
and forgery, be removed from her position as a
teacher in the Public Schools in the City of Pater-
son, New Jersey, as a person wholly irresponsible
and morally unfit to teach, supervise, or give
moral guidance to the children under her direction.

Dated: October 9, 1934.

Gurana Rearrty CORPORATION.
By WiLrLiam SHERRILL,
President.

10
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It is moved by Commissioner Torrey that the
charges of the Guiana Realty Corporation be re.
ceived and a hearing on the charges be held on
October 18, 1934 in the office of the Board of Edu.
cation in the City Hall, Paterson, New Jersey at
8 P. M. by a vote of yeas (8) Commissioners,

‘Donohue, Fliteroft, Grobart, O’Dea, Patmos,

Torrey, Walker and Finn, (8). Nays none,

‘The above motion was seconded by Commis-
sioner O’Dea.

By Commissioner Walker: ““I hereby move that
Clara L. Smith be suspended as a teacher in the
public school system, City of Paterson, County of
Passaic, pending the determination of charges of
the Guiana Realty Corporation against her.”

It is moved by Commissioner Walker, seconded
by Commissioner O’Dea that the above resolution
be adopted by a vote of yeas (8), Commissioners
Donohue, Fliteroft, Grobart, O’Dea, Patmos, Tor-
rey, Walker, and Finn, Nays none.
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Complaint.
SCHOOL BOARD OF THE CITY OF
PATERSON, N. J.

Barroxn H. WavLker, President
Tuomas F. KeLrey, Secretary

In g Matrer oF THE ComMm-
pLAINT OF THE Guiana Reavrry
(CORPORATION,

against

(Lara L. SmrtH, a teacher in the
PusLic ScHoors or PATERSON,
NEW J ERSEY.
New J 20

That the Guiana Realty Corporation, by Wil-
liam Sherrill its President for its complaint
against Clara L. Smith, alleges as follows:

1. That the Guiana Realty Corporation is a
realty corporation existing by virtue of and under
the laws of the State of New York.

2. That on or about the 15th of September, 1932,
Clara L. Smith, a teacher in the Public Schools of 30
Paterson, New Jersey, secured a loan of $500.00
(Five Hundred Dollars) from the Guiana Realty
Corporation, evidenced by promissory note, the
same to be paid in two installments to wit October
15, and November 15, 1932, respectively.

3. That on a questionaire furnished for the bene-
fit of the petitioner to the borrower one of the en-
dorsers, Fillmore Smith, states that he is the

40
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owner of property valued at $9,000 and the other
endorser, Florence Smith, states that she is the
owner of realty valued at $8,000.

4. That on the same questionaire Clara L. Smith
stated that she was not obligated or indebted to
anyone other than a building association.

9. That on the due dates to wit October 15 and
November 15, 1932, respectively, Clara L. Smith
defaulted in the payment of the note in question.

6. That subsequent to this time, to wit, Novemn-
ber 15, 1932, Clara L. Smith had tendered two
worthless checks neither of which has as yet been
honored though demand has been made for pay-
ment.

7. That the Guiana Realty Corporation has nu-
merous exhibits in the form of telegrams, letters,
dishonored checks, deposit slips, ete., with extrava-
gant promises to make payment which promises
indicate the unreliability of Clara 1. Smith.

8. That the Guiana Realty Corporation is in-
formed and verily believes that Clara L. Smith
was indebted and obligated to numerous persons
and institutions in various sums of money at the
time that she stated on her questionaire that she
was not indebted to anyone other than a certain
Building Association, judgments had been ob-
tained against her in the State of New Jersey for
money due to others at the time that she obtained
a loan from the Guiana Realty Corporation.

9. That while Clara L. Smith was indebted to
the Guiana Realty Corporation she attempted to
secure a loan from J. W. Walker of New York City
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for the sum of $1,000 (One Thousand Dollars) and
informed Mr. Walker that she was not indebted
to the Guiana Realty Corporation but that she had
paid back to the Corporation the loan previously
secured from it.

10. That in making the loan to Clara [. Smith
the Guiana Realty Corporation had relied upon
certain representations made by Clara .. Smith,
relative to the availability of her New Jersey Pen-
sion and Annuity Fund money as security for the
money borrowed from the Guiana Realty Corpora-
tion, and at the time Clara 1. Smith secured the
loan from the Guiana Realty Corporation, she ex-
hibited to William Sherrill, its President, a state-
ment from the Board of HKducation of Paterson,
New Jersey, which by its term, states, ‘“Any
teacher of our city who uses this fund as security
in any transaction is really risking his or her po-
sition in case of default.”” Miss Clara L. Smith
has defaulted in payment.

11. That since November 15, the day on which
the note in question became due and payable,
every effort has been made to collect the sum
above mentioned, repeated demands have been
made to Miss Clara L. Smith, the matter has been
referred to the Board of Education of the City of
Paterson, New Jersey, the Commissioner of Edu-
cation at Trenton, New Jersey, the State Pension
and Annuity Bureau and the Prosecutor of Pas-
salc County and except for three Western Union
Checks in the aggregate sum of $154.00 (One
Hundred and Fifty-four Dollars) Clara L. Smith
has neglected and failed to pay the amount due to
the Guiana Realty Corporation of $500.00 (Five
Hundred Dollars).
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12. That three Western Union checks in the sum
of $154.00 (One Hundred Fifty-four Dollars) are
now in the possession of the attorney for the
(fuiana Realty Corporation, that the attorney of

the Guiana Realty Corporation tendered the same

to the petitioner who refused to accept such part
payment and these checks unendorsed, are heing
held by the attorney for the Guiana Realty Corpo-
ration with the hope that the residue would be
paid and the matter closed up.

Wiaererore, the petitioner, the Guiana Realty
Corporation, requests that Clara L. Smith, by vir-
tue of her apparent dishonesty, lack of integrity,
cunningness, inability to tell the truth, mis
chievousness, having obligation, be removed from
her position as a teacher in the public schools of
the City of Paterson, New Jersey, as a person
wholly irresponsible and morally unfit to teach,
supervise or give moral guidance to the children
under her direction.

Guiana Reavry CORPORATION,
By: WiLLiam SHERRILL,
260 West 135th Street,
New York City.
Dated: April 8, 1933.
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Notice of Argument.

NEW JERSEY SUPREME COURT.

Craga L. SMmiTH,
Prosecutor,
V8. ‘ 10
May M. Carry, AeNES CROMWELL,
Marme Hrmson KarzexNsacH,
Danter H. Moreau, Oscar W.

Jerrery, JosepH Morr, Q On Certiorari.
Stewarr CraveN, LymMaNn F. / nNotice of
Morerouse, Gustave A. HuN- | Argument.

71KBR, MaroU Browx LiITTLE,
(CmarLes H. Euriorr, Secre-
tary, Commissioners of the
State Board of Education of
the State of New Jersey,
Respondents. 20

To: Hsroup D. Grerx, Ksq.,
121 Kllison Street, Paterson, New Jersey.
SIR:

Prease maxg ~Norice that I will move the argu-
ment of the above-entitled cause before the New
Jersey Supreme Court on the first Tuesday of
May, next ensuing, at the State House Annex,
Trenton, New Jersey, at 11 o’clock in the fore-
noon or as soon thereafter as the Court may attend 30
to the same.

Respectfully,
Louts Dworgrz,
Attorney for Prosecutor.

Service of the copy of the within notice of argu-
ment is hereby acknowledged this 13th day of
April, 1936.
Harorp D. GreEx,
Attorney for Board of Hducation 40
of the City of Paterson in
the County of Passaie.
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Notice to Amend Return.

NEW JERSEY SUPREME COURT.

Crara L. SmitH,
Prosecutor,
e
May M. Carry, AeNEs CROMWELL,
Marie Hitson KarzeNBacH,
Danter, H. Moreau, Oscar W.
Jerrery, Josepm Morr, D.\ On Certiorari
Stewarr CravenN, Lyman F. ) Noticeto
MoremoUSE, GusTave A. HuN- [ Amend Return,
zIKER, Marou Browx LirTLE,
Cuarres H. Erurorr, Secre-
tary, Commissioners of the
State Board of Education of
the State of New Jersey,
Respondents.

To: Louts Dworerz, Hsq.,
Attorney for Prosecutor,
SIR :

Prease Taxe xorice that I will move to supple-
ment the return made to the Writ of Certiorari
granted in this cause before the Honorable Harry
Heher, a Justice of the Supreme Court, on Tues-
day, April 28th, 1936, at the Passaic County Court
House, Paterson, New Jersey, at ten o’clock in
the forenoon or as soon thereafter as the Court
may attend te the same to include in the said
return and to be made a part thereof the follow-
ing documents and circumstances, which occurred
subsequent to the time of the decision of the State
Board of Education and prior to the time of the
granting of the Writ:

1. A letter dated November 25th, 1935, ad-
dressed to John A. Wood, 3rd, Secretary, Teach-




Notice to Amend Retwrn.

ors’ Pension and Annuity Fund, sent by Louis
Dworetz, Esq., Attorney for Prosecutor, stating
that there is enclosed an application properly exe-
cuted for withdrawal of Clara L. Smith, Prose-
cutor, from the Teachers’ Pension and Annuity
Fund.

2. Application for withdrawal dated on or about
November 25th, 1935, from the Teachers’ Pension
and Annuity Fund of the State of New Jersey exe-
cuted by the Prosecutrix, wherein she states that
she has been dismissed from her position as a
teacher, and that she is not now under contract
for further service in the Public Schools of the
State of New Jersey.

3. A letter dated on or about December 9th,
1935, from the Teachers’ Pension and Annuity
Fund of the State of New Jersey addressed to
Louis Dworetz, Ksq., Attorney for Prosecutor,
advising that the said Teachers’ Pension and
Annuity Fund had acted favorably on the appli-
cation for retirement by the said Prosecutor, and
remitting to her the total accumulated savings of
the Prosecuter in the aforementioned fund.

Respecttully,

Harorp D. Grerw,
Attorney for and of Counsel
with Respondent.

Service acknowledged April 24, 1936, without
prejudice.
Louis Dworgrz,
Attorney for Prosecutor.
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Notice of Motion to Quash the Writ of Cer-

tiorari and Dismiss the Allocatur
and Affidavits.

NEW JERSEY SUPREME COURT.

May M. Carry, AeNES CROMWELL,

Cragra L. Smits,
Prosecutor,
V8.

Marie Hirson KATzZENBACH, On Certiorari.

Daxter H. Moreau, Oscar W. Notice of
Jerrery JosgpE Morr, D. | Motionto
Quash the
STEwART CravEN, LyMan F. ) writof
MoreHOUSE, GusTave A. HuN- Certiorari and
zIKER, Marou Brown LirTie, | Dismissthe
i SR Py S X All(?catur and
Cmaries H. Ervurorr, Secre- | Atfidavits.

tary, Commissioners of the
State Board of Kducation of
the State of New Jersey,

Respondents.

To Louis Dworerz, Ksq., Attorney for Prosecutor:

SIR:

Prease make ~xorice that 1 will move to quash
the Writ of Certiorari granted in this cause and
for a dismissal of the Allocatur, before the New
Jersey Supreme Court on the first Tuesday of
May next ensuing at the State House Annex, Tren-
ton, New Jersey, at eleven o’clock in the forenoon
or as soon thereafter as the court may attend to
the same, upon the following grounds:

1. Prosecutor abandoned her position prior to
her application for the Writ of Certiorari, by the
withdrawal of her total accumulated savings in the
Teachers’ Pension and Annuity Fund.
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9. Prosecutor acquiesced in her dismissal by the
withdrawal of her total accumulated savings in
the Teachers’ Pension and Annuity Fund, and by
her acquiescence is estopped from prosecuting this
Writ of Certiorari. 10

3. Prosecutor resigned as a teacher in the Public
School System of the City of Paterson, Passaic
County, New Jersey, on November 25, 1935, when
she resigned from the Teachers’ Pension and
Amnuity Fund, and withdrew her total accumu-
lated savings.

4. Prosecutor neglected to bring on the argu-
ment at the next term of the court after the return
of the writ was completed as provided by the
rules of the Supreme Court.

20.

5. Prosecutor is guilty of laches.

PLEASE TAKE rURTHER NotICE, that I shall base
my application on the affidavits annexed thereto.

Respectfully,

Harorp D. GrEEN,
Attorney for and of Counsel
with Respondents. 30

State of New Jersey, ?

County of Mercer, g
Joux A. Woob, 3gp, of full age, being duly sworn
according to law upon his oath, deposes and says :

L. T am the Secretary of the Teachers’ Pension
and Annuity Fund, and was the Secretary of this

fund on or about November 25th, 1935. !
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and Dismiss the Allocatur and Affidavits.

2. I have examined the records in my office and
they disclose that Clara L. Smith, formerly a
teacher in the employ of the Board of Education
of the City of Paterson in the County of Passaic,
was a member of the Teachers’ Pension and An-
nuity Fund from September, 1921, to April 30th,
1985

3. On or about the twenty-sixth day of Novem-
ber, 1935, I received a letter from omne Louis
Dworetz, Esq., Attorney for Clara 1. Smith of 129
Market Street, Paterson, New Jersey, a true copy
of which is hereto annexed and made a part of this
affidavit, enclosing an application for withdrawal
from the Teachers’ Pension and Annuity Fund,
signed by Clara L. Smith, which application for
withdrawal was properly executed by the said
Clara 1. Smith.

4. Attached hereto and made a part hereof, is a
photostatie copy of the application for withdrawal
from the Teachers’ Pension and Annuity Fund of
the State of New Jersey.

5. On November 27th, 1935, I acknowledged by
letter to Louis Dworetz, Esq., attorney at law, the
receipt of his letter of November 25th, enclosing
the application for withdrawal for Miss Clara L.
Smith, a true copy of which letter is hereto an-
nexed and made a part of this affidavit.

6. In accordance with the request of Clara L.
Smith for the withdrawal of her accumulated sav-
ings in the Teachers’ Pension and Annuity Fund,
dated November 25, 1935, I did, on December 10th,
1935, forward to Louis Dworetz, Esq., attorney for
the said Clara L. Smith, a check in the sum of Ten
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Hundred and Sixty-seven Dollars and Fifty-seven
($1067.57) Cents, being the total amount of her
accumulated savings, together with interest, in the

Teachers’ Pension and Annuity Fund.
10
Joux A. Woob, 3rp,

Sworn and subseribed to
before me this 29th day
of April, 1936.

CuARLES J. ALFANO,
An Attorney at Law of New Jersey.

Cory 20
LOUIS DWORETZ
Attorney at Law
129 Market Street
Paterson, N. J.

Sherwood 1961

November 25th, 1935.

Johm A. Wood, 3rd,

Secretary Teachers’ Pension & Annuity Fund,
1012 Trenton Trust Bldg.,

Trenton, N. J.

Dear My, Wood :

Pursuant to my conversation with you Friday
afternoon I am herewith enclosing application,
properly executed, for withdrawal of Clara L.
Smith. Miss Smith was dismissed as a school
teacher from the City of Paterson and her dis- 40
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Notice of Motion to Quash the Writ of Certiorar:
and Dismiss the Allocatur and Affidavits.

missal was upheld by the State Commissioner of
Education and the State Board of Education of
the State of New Jersey. There is now being pre-
pared an application to have her case presented to
the Supreme Court.

In accordance with my conversation with you
Miss Smith’s withdrawal from the Teachers’ Pen-
sion and Annuity Fund will in nowise prejudice
her case.

Please advise when my client may expect check.

10

Yours very truly,
(Signed) Lours Dworrrz.

20 LD :AM
enc.

30 (Photostatie Copy of Withdrawal Application.)
(See Opposite.)

.
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W H ICH APPEAR&NI R E D

from

TEACHERS® PENSION AND ANNUITY FUND

P; O. Box 840

Trenton, N. J. STATE OF NEW JERSEY
APPLICATION FOR WITHDRAWAL
L Clara L. Smith n\]’:’({“ [L]

(Name of member)
my position as a ... teacher

(Nature of employment)

public schools of New Jersey.

e
m}and am not now n

T wov 26 1935 =

, have xexipaex

r contract for further service in the

&\ . [54 Iber No. 11,557 .

1 hereby apply for the return of m)t}m?wéh"mmlmmplated at 32 % interest.

Following is a complete statement o
Septembex 1st, 1919:

School District County

my service m the public schools of New Jersey since

Date Service Began Date Service Terminated

Paterson Passaic

£

September, 1921

INSTRUCTIOINS

O W

ollowing is the address to which I wish my check mailed:
zw._»_..l..a9..._Iﬁarxg.t_..Sj....,......l?.a.:c_q.1:.&9;;.,__1!...-7 .

- Louis Dworetz, lusq.

COMPLETE ONE FORM OF EXECUTION ONLY, NOT BOTH.

(Form of Execution No. 1)

llmmnﬂlmployedorhvenotleftthmvtu!yon
weze request the secretary or elerk to witness your
should be affixed below in his to_sign the

and to impress the seal of board. The eom-

certificate
pleted applieation should then be mailed to this office.

1 hereby certify that I am the secretary/district
clerk of the Board of Education of the ...

of

County of New Jersey; that

has resigned

(Name of member)

his/her position as a

(Nature of employment)

" in this district, will be/was paid final salary for

the month of 19

(Year)

, and is

(Month)
not now under contract for service after that date
in this district.

And I further certify that the above named

member has this day signed the within application
for withdrawal in my presence.

Witness my signature and the official seal of the
3oard of Education this day

f 19 ..

( lthdrawlng member sign)

Impress
Seal

(Secretary or district clerk sign)

AF Form 3 15M-10/32.

(Form of Execution No. 2)
PART A
If you have left the district where you were last employed, sign and
acknowledge your application before a notary or other officer qualified
by law to take oaths whose seal of office should be impressed, or whose
signature should be authenticated by an attached certificate of authority.

State of New Jersey

County of ... Pagsaie . (
Ondse & 27" day of. llovember 19 35

personally appeared before me
Clara L. .Smith

(Name of member)

SS.

, who signed

the within application for withdrawal in my
presence and who acknowledged on oath that the
statements herein contamed are true to the best of

Bta j .
This application must then be maifed to
the board by whom you were last employed,

execute the confirmatory certificate called
completed application to this office.

I hereby certify that I am the secretary/distrigt

clerk of the Board of Educatui_p ofet;)g 2 gl B

Gty bfo Passai [+
Clara L. Smith

18m l S S€Giame of member)
/her position as a..
in thlS district, /yas paid }iqal salary for the month

19‘)\3‘ and is not now under
(Year)

............ New Jersey; that

has JKuEeax 80
O =1 1(01 5 (sl b T e

(Nature of employment)

2

(Month)
contract for further service in this district.

Witness my signature and§e @clal seal of the

of

Board of Education this.. .7
fNovember

t%)*);t(/j . .

(Secretary or dm(rnt clerk smn)

Impress
Seal

READ INSTRUCTIONS ON REVERSE SIDE

been dismissed




INSTRUCTIONS

STATUTORY AUTHORITY
Paragraph II, Section 251, of the Pension Fund Law, Chapter 80, P. L. 1919, reads as follows:

“A ocontributor who withdraws from service or ceases to be a teacher for any cause other
death or retirement, shall be paid on demand the accumulated deductions standing to the credit of
his individual account in the annuity savings fund.”

It is to be noted that application may not be made for the return of accumulated contributions unj|

the member has resigned his position and is not under contract for service in the public schools of Ney
Jersey. g :

FORMS OF EXECUTION
This application must be executed according to instructions before it can be honored.

If this application for withdrawal is made while you are still employed in the public schools of New
Jersey or before you have left the district where you were last employed, you should sign in the presence
of the secretary or district clerk who should also sign the certificate called for in Form No. 1, and in.
press the seal of his board.

If you are no longer employed in the public schools of New Jersey and have left the district where
you were last employed, your application must be signed in the presence of a notary or other officer
qualified by law to take oaths, whose seal of office should be impressed. (See Form 2, Part A.) The
application must then be mailed to the secretary or clerk of the board by whom you were last employ-
ed requesting him to execute the confirmatory certificate called for in Form 2, Part B.

INACTIVE MEMBERSHIP

Members leaving the New Jersey public school service may allow their contributions to remain
with the Pension Fund for a period of two years of inactive membership during which ‘time their
savings will increase by the operation of interest only. If there is any possibility of your returning to
the New Jersey public schools within two years, it will be to your advantage not to apply at this time
for the withdrawal of your accumulated salary deductions.

DEDUCTION FROM FINAL SALARY

No contributions can be returned until this office has received from your employer thc payment
and report of the deduction from your final salary.

Applications for withdrawal will not be honoredunless filed on this form, properly executed.
CHANGE OF ADDRESS

The pension fund office should be notified by letter of any change in your address prior to your
receipt of the accumulated contributions herein applied for.

BOARD OF TRUSTEES.

Joun A. Woop, 3p,
Secretary.
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Notice of Motion to Quash the Writ of Certiorar
and Dismass the Allocatur and Affidavits.

Cory

TEACHERS’ PENSION AND ANNUITY FUND
StaTe oF NEW JERSEY
1012 Trenton Trust Building
Trenton, New Jersey

November 27, 1935.

Louis Dworetz, Esquire
Attorney at Law

129 Market Street
Paterson, New Jersey

Dear Sir:

Receipt is acknowledged of your letter of No-
vember 25th, enclosing application for withdrawal
for Miss Clara L. Smith.

The second paragraph of your letter reads as
follows :

““In accordance with my conversation with
vou Miss Smith’s withdrawal from the
Teachers’ Pension and Annuity Fund will
in nowise prejudice her case.”’

Naturally I can give you and Miss Smith no as-
surance of what will or will not prejudice the Su-
preme Court in their decision on Miss Smith’s
appeal when it is before them. Our responsibility
is limited to our interpretation of the Teachers’
Pension and Annuity Fund law in honoring this
application for withdrawal.

Miss Smith’s present status is that she has not
contributed for over two years and her inactive
membership in our fund has ceased. As certl-
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Notice of Motion to Quash the Writ of Certiorari
and Dismiss the Allocatur and Affidavits.

fied by Miss Smith and by the Secretary of the
Paterson Board she is no longer employed but has
been dismissed by the Paterson Board. We are
therefore honoring her application for with-
drawal.

Our next withdrawal checks will be released
about December 10th.

Yours very truly,

(Signed) Jounx A. Woon 3p.
Secretary.
JAW /MES

State of New Jersey, |
: . 8.
County of Passaie, §

Tromas F. KerLLey, of full age, being duly sworn
according to law upon his oath, deposes and says:

1. Tam the Secretary of the Board of Kducation
of the City of Paterson in the County of Passaie.

2. On November 25th, 1935, Clara L. Smith,
formerly a teacher in the public school system of
the City of Paterson, County of Passaie, and State
of New Jersey, requested me to sign a certificate
attached to an application for withdrawal from the
Teachers’ Pension and Annuity Fund, certifying
that she had been dismissed from her position as
a teacher and that she had been paid for her final
salary for the month of April, 1933, and that she
was 1o longer under contract for further service
in this district.
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Notice of Motion to Quash the Writ of Certiorari
and Dismiss the Allocatur and Affidavits.

3

3. I have examined the photostatic copy of the
application for withdrawal from the Teachers’
Pension and Annuity Fund attached to the affidavit
of John A. Wood, 3rd, and do depose and say that
the same is a true copy of the application for with-
drawal presented to me by the aforesaid Clara L.
Smith, and upon which I signed the certificate as
secretary.

10

Taomas F. Keuisy,

Sworn to and subseribed before me
this 29th day of April, 1936.

SavL R. ALEXANDER, :
An Attorney at Law of New Jersey.
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Affidavit of Louis Dworetz, in Opposition
to Motion.

NEW JERSEY SUPREME COURT.

Orara L. Smirs,
Prosecutor,
vS.

May M. Carry, A¢NES CROMWELL,
Marie Himson KarzeNBacH,
Danier. H. Moreau, Oscar W.
Jerrery Josepa Morr, D.
Stewarr Craven, Lymax F.
MoreroUSE, Gustave A. Huxn-
71KER, Marou Browx~ LiTTLE,
Crarues H. Euvniorr, Secre-
tary, Commissioners of the
State Board of Education of
the State of New Jersey,

Respondents.

On Certiorari.
Affidavit.

State of New Jersey, |
County of Passaic, { ™"

Louts Dworerz, of full age, being duly sworn
according to law, upon his oath, deposes and says:

That T am an attorney at law of the State of
New Jersey and have been the attorney of record
for Clara L. Smith, the prosecutor herein the pro-
ceedings wherein she was dismissed as a teacher in
the Public Schools of Paterson on October 24, 1934,
that I also represented the said Clara L. Smith in
her various appeals to the Commissioner of Edu-
cation and State Board of Education when her
dismissal was sustained.

That previously I represented the said Clara L.
Smith when she was dismissed as a school teacher
m May, 1934, which dismissal was subsequently
set aside by the Commissioner of Education.
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Affidavit of Lowis Diworetz, in Opposition
to Motion.

That on November 14, 1935, a letter addressed
to the Prosecutor by the Teacher’s Pension and
Annuity Fund of the State of New Jersey was re-
ceived, a copy of which is hereunto attached and
made a part hereof.

That in the said letter the prosecutor was ad-
vised that her active membership in the Teacher’s
Pension and Annuity Fund ended April 30, 1933,
and that since then the prosecutor has not taughi
school in this State.

The letter further advised that the membership
of the prosecutor had expired in the Teacher’s
Pension and Annuity Fund as of May 1, 1935, and
that application should be made by her for her
accumulated contribution.

That the prosecutor was further advised that
no further interest could be credited on account
of her membership in the Fund beyond May 1,
1935.

That in response to the said letter of November
14, 1935, deponent on November 25, 1935, ad-
dressed a letter to John A. Wood, 3rd, Secretary
of Teacher’s Pension and Annuity Fund, a copy
ol which is annexed hereto and made a part hereof.

In said letter the Secretary of the Teacher’s
Pension and Annuity Fund was advised that the
prosecutor was dismissed as a school teacher in
the City of Paterson and that her dismissal was
upheld by the Commissioner of Education and
State Board of Education and that an application
was being prepared to have her case submitted to
the Supreme Court for review.

That prior to writing the letter of November 25,
1935, deponent personally interviewed John A.
Wood, 3rd, Secretary of the Teacher’s Pension
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Affidavit of Louis Dworete, in Opposition
to Motion.

and Annuity Fund, at which time there was dis-
~ cusséd the prosecutor’s dismissal from the School
System of Paterson and her various appeals.

The deponent advised the said Secretary that an
application would be made to the Supreme Court
for review of the prosecutor’s case and there was
also discussed the right of the prosecutor to be
re-instated in the Teacher’s Pension and Annuity
Fund if the Supreme Court should reverse the
findings of the other tribunals. With regard to
this, Mr. Wood stated ‘‘that if the prosecutor’s
dismissal was reversed by the Supreme Court she
would have the right to be reinstated in the Teach-
er’s Pension and Annuity Fund’’ and that a pres-
ent withdrawal from the Teacher’s Pension and
Annuity Fund could in no wise affeet her status
since her active membership in the fund ended
April 30, 1933, when she was first suspended as a
teacher in the School System of Paterson and
since which time she has never been actually re-
turned to the teaching service in this State.

The secretary at the said time also called my
attention to Chapter 80, Laws of 1919, which gov-
ern the Annuity and Pension Fund and which
provides as follows :

“The membership of any person in the
retirement system shall cease if he shall be
continuously absent without pay for a period
of more than two years.”’

Deponent was further advised that in filling out
the application for withdrawal which is annexed
to the respondent’s motion to strike out the printed
words ‘‘have resigned’’ and insert in place thereof
“have been dismissed.’’
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Affidavit of Lowis Dworetz, in Opposition
to Motion.

Deponent further states that at no time did the
prosecutor resign her position as a school teacher
in the Public School System of Paterson.

That deponent is unaware of any proceedings

‘of the Board of Education of the City of Paterson

in which the resignation of the prosecutor was
ever considered or accepted.

Deponent also states that the order of dismissal
by the Board of Education of the City of Pater-
son was never reconsidered and the resignation
of the prosecutor was ever accepted in lieu thereof.
That the prosecutor was first suspended in April,
1933, ever since which time she has continually
ceased to actively teach in the schools of this City
or State.

That the prosecutor ever since has consistently
contested the right of the Board of Education of
the City of Paterson to suspend and dismiss her
from its service.

Deponent further states that the prosecutor
since her suspension in April, 1933, has not been
gainfully employed in any other business or pro-
fession.

That the sole reasons for her withdrawal of mon-
eys from the Teacher’s Pension and Annuity Fund
was to pay obligations incurred since her suspen-
sion and dismissal from the School System of
the City of Paterson and to permit her to prose-
cute her cause in this Court the actual cost of
which the State of the Case and Briefs alone i
approximately $325.00. '

Deponent further states that the prosecutor
never had any intention of abandoning this pro-
ceeding or any proceedings in which her ouster
as a teacher was contested.
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Affidavit of Louwis Dworetz, in Opposition
to Motion.

That the Secretary of the Board of Kducation
of the City of Paterson, when he signed the cer-
titicate attached to the application for withdrawal
of the prosecutor’s pension fund also interlined
fhe phrase, that the prosecutor had resigned and
inserted in the place thereof that she had been dis-
missed from her position as a teacher, and that
her final salary was paid in the month of April,
1933.

Louts DworgTrz.

Sworn and subseribed to
before me this 4th day
of May, 1936.

MauricE BERNSTEIN,
A Master in Chancery of New Jersey.

TEACHER’S PENSION AND ANNUITY FUND
State or NEW JERSEY
1012 Trenton Trust Building
Trenton, N. J.
Phone 2-2131 P. O. Box 550

November 14, 1935
Miss Clara L. Smith
345 Hamilton Avenue
Paterson, N. J.

Member #11,557
Dear Madam :
According to our records your active member-
ship in this Fund ended April 30, 1933, and since

then you have not returned to public school teach-
g service in this State.
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Affidavit of Lowis Dworetz, in Opposition
to Motion.

Your membership has expired as of May 1, 1935,
and in compliance with the law no further interest
can be credited to your account beyond that date,

A blank is enclosed on which you should make
application for the return of your accumulated
contributions unless you are now under contract
in which case we would be pleased to be informed
where you are employed and when your service
began.

Yours very truly,
RoserT C. BELLEVILLE, 3R,

Assistant Secretary.
LBK : Ene.
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Affidavit of Louis Dworetz, in Opposition
to Motion.

LOUIS DWORETZ
Attorney at Law
129 Market Street
Paterson, N. J.
Sherwood 2-1960 10

November 25, 1936.

John A. Wood, 3rd.,

Secretary Teacher’s Pension & Annuity Fund,
1012 Trenton Trust Bldg.,

Trenton, New Jersey.

Dear My. Wood:

Pursuant to my conversation with you Friday 20
afternoon, I am herewith enclosing application,
properly executed for withdrawal of Clara L.
Smith. Miss Smith was dismissed as a school
teacher from the City of Paterson and her dis-
missal was upheld by the State Commissioner of
Education and the State Board of Kducation of the
State of New Jersey. There is now being prepared
an application to have her case presented to the
Supreme Court.

In accordance with my conversation with you 30
Miss Smith’s dismissal from the Teacher’s Pen-
sion and Annuity Fund will in no wise prejudice
her case.

Please advise when my client may expect check.

Very truly yours,
Louts DworgTz.

LD :BEL
40




20

30

10°

320

Affidavit of Clara L. Smith, in Opposition
to Motion.

NEW JERSEY SUPREME COURT.

Cragra L. SvirwH,
Prosecutor,
V8.

May M. Carry, A¢NEs CROMWELL,
Marie Hmson KarzensacH,
Danier: H. Moreau, Oscar W.
Jerrery Josepa Morr, D.
Stewarr Craven, Lymax F.
Morenouse, Gustave A. Hux-
z1KER, MAROU Brown LirTLE,
Cumarres H. Krriorr, Secre-
tary, Commissioners of the
State Board of Kducation of
the State of New Jersey,

Respondents.

On Certiorari.

Affidavit.

State of New Jersey,z
County of Passaie, Sbs"

Crara L. Smiru, of full age, being duly sworn
according to law, upon her oath, deposes and says:

I am the prosecutor mentioned in the above-
entitled cause and that since my original dismissal
in April, 1933, 1 have not been employed in the
Schools of the City of Paterson or State of New
Jersey and that I have not been gainfully em-
ployed in any other business or profession.

I withdrew my accumulated contributions from
the Teacher’s Pension and Annuity Fund in No-
vember, 1935, in order to pay obligations incurred
since my suspension and dismissal from the
School System of the City of Paterson and to per-




Affidavit of Clara L. Smitl, in Opposition
to Motion.

mit me to prosecute my case in this court, the ac-
tual costs of the State of the Case and Briefs
amount approximately to $325.00.

That since my dismissal as a school teacher I
liave not been employed and I have had no source
of income and have received no salary from any
source and that since my dismissal from school 1
have been forced to expend enormous and consid-
erable sums in defending myself against eriminal
and civil proceedings at the behest of the Guiana
Realty Corporation, in the State of New York and
New Jersey and as a matter of fact have incurred
obligations since the time I have been dismissed to
support myself.

Crara L. SwmrirH,

Sworn and subseribed to
before me this 4th day
of May, 1936.

Louts DwornrTz,
An Attorney at Law of New Jersey.
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Affidavit of Service.

State of New Jersey,z
County of Passaic, |

Louis Dworgrz, of full age, being duly sworm
according to law upon his oath, deposes and says:

I served a copy of the within affidavits in op-
position of respondents’ motion to dismiss upon
Harold D. Green, Attorney for Respondents, per-
sonally at the State House Annex, Trenton, New
Jersey, on May 5th, 1936.

Louts Dworgrz.

Sworn and subseribed to
before me this 15th day
of May, 1936.

Gro. K. SLINGLAND,
A Master in Chancery of New Jersey.



Agreed Statement of Facts on Motion to
Quash the Writ of Certiorari and
Dismiss the Allocatur.

NEW JERSEY SUPREME COURT.

] i 10
Crara L. SmiTH,
Prosecutor,
vS.
May M. Carry, AeNes CROMWELL,
Mare Hirson Karzexpacw, f On Certiorari.
Daxien H, Moreau, Oscar W. | Agreed
Jerrery  Josgpr  Morr, D. | Statement of
Jrpwart CRAVEN, Ly T Facts on
Stewarr Craven, Lyman F. ) otion to Quash
Morerousg, Gustave A. HUN- [ the Writ of
z1kER, MaRoU Brown Lirrie, | Certiorariand
z m 1 Dismiss the
Cmarves H. Erviorr, Seere- § alocatur.
tary, Commissioners of the ' 20

State Board of Kducation of
the State of New Jersey,
Respondents.

It 15 HEREBY stipurATED by and between the
prosecutor and the respondents that the follow-
ing is an agreed statement of facts upon which the
respondents’ motion to dismiss the allocatur and
the writ of certiorari issued in this cause, and the
prosecutor’s opposition thereto, shall be con- 30
sidered

L. That on May 10, 1933, the prosecutor who
had commenced teaching in the Public School
System of Paterson in 1921, was, after a hearing
on charges presented and prosecuted by the
Guiana Realty Corporation, a corporation of the
State of New York, suspended for conduct unbe-
coming a teacher from teaching in the Public

40




10

20

30

40

324

Agreed Statement of Facts on Motion to Quash the
Writ of Certiorart and Dismiss the Allocatur,

Schools of Paterson until February 1, 1934, with-
out pay, at which time her application for rein-
statement would be given consideration.

2. On February 6, 1934, the prosecutor made
application for reinstatement and on May 10, 1934
her said application for reinstatement was denied
and she was dismissed as a teacher in the School
System of Paterson, New Jersey, for conduect un-
becoming a teacher.

)

3. Subsequent to her said dismissal, the prose-
cutor, on June 8, 1934, appealed to the Commis-
sioner of Education protesting her suspension and
dismissal aforesaid.

4. On September 25th, 1934, the said Commis-
sioner of Hducation reversed the decision of the
Board of Eduecation of the City of Paterson, and
found that the prosecutor was illegally dismissed
in that a member of the Board of Kducation had
participated in finding the prosecutor guilty al-
though not having heard all the evidence at the
hearings. The Board of Education of the City of
Paterson was thereby directed by the Commis-
sioner of Kducation to reinstate the prosecutor as
a teacher in the school system and to pay her her
salary from February 6th, 1934.

5. On October 11, 1934, after the Secretary of
the Board of Kducation presented the said de-
cision of the Commissioner of Kducation, it was
resolved by the said Board of Kducation of the
City of Paterson that the opinion of the Commis-
sioner of Education in the matter of the appeal of
(lara L. Smith against it be received and filed and
the orders of the Commissioner complied with.
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Writ of Certiorari and Dismiss the Allocatur.

6. At the same meeting of October 11, 1934,
there were presented ‘‘charges’” against the prose-
cutor for conduct unbecoming a teacher. These
charges which were dated October 9, 1934, and
which were presented by the Guiana Realty Cor-
poration, were identical charges upon which the
prosecutor’s previous suspension and illegal dis-
missal were based.

7. After resolving that the ‘‘charges’ dated
October 9, 1934, be received, it was further resolved
that a hearing be had thereon and in the meantime
the prosecutor be suspended pending the determi-
nation of the said charges against her.

8. Following a trial upon the said charges on
October 18,1934 and on October 24, 1934, the prose-
cutor was on the latter date found guilty of conduet
unbecoming a teacher and dismissed from the
School System of the City of Paterson.

9. Prosecutor appealed her dismissal to the
Commissioner of Kducation of the State of New
Jersey, and on February 8, 1935, the said Com-
missioner of Iducation affirmed the prosecutor’s
dismissal. :

10. Thereafter, the prosecutor appealed to the
State Board of Education and on July 20, 1935, the
State Board of Hducation affirmed the ruling of
the Commissioner of Kducation.

1. Sinee April 30, 1933, the prosecutor had not
made any contributions to the Teachers’ Pension
and Amnuity Fund of the State of New Jersey.
The prosecutor’s active membership in the said
Teachers’ Pension and Annuity Fund ended April
30,1933,
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Agreed Statement of Facts on Motion to Quash the
Writ of Certiorart and Dismiss the Allocatur,

12. Sinee May 10, 1933, the prosecutor had not
taught in the School System of the City of Pater-
son, New Jersey, nor had she taught school any-
where in the State of New Jéegsey.

13. On November 14, 1988, a letter addressed
to the prosecutor by the Teachers’ Pension and
Annuity Fund of the State of New Jersey was re-
ceived by her, a copy of which is hereunto attached
and made a part hereot, and marked Exhibit ‘A",

14. In the said letter the prosecutor was ad-
vised that her active membership in the Teachers’
Pension and Annuity Fund ended April 30, 1933,
and that since then the prosecutor had not taught
school in this State. The letter further advised
the prosecutor that her membership had expired in
the “‘Fund’’ as of May 1, 1935, and that application
should be made by her for her accumulated con-
tributions. Prosecutor was also advised that no
further interest could be credited on account of her
membership in the ‘““Fund’’ beyond May 1, 193).

15. In response to the said letter of November
14, 1935 (lixhibit A), the prosecutor’s attorney,
Louis Dworetz, on November 25, 1935, addressed
a letter to John A. Wood, 3rd, Secretary of the
Teachers’ Pension and Annuity Fund, a copy of
which is annexed hereto and made a part hereof,
and marked Exhibit ““B”’.

16. In the said letter (Exhibit ¢“B?’), the Secre-
tary of the Teachers’ Pension and Annuity Fund
was advised that the prosecutor was dismissed as
a school teacher in the City of Paterson and that
her dismissal was upheld by the Commissioner of
Iducation and the State Board of Education and




Agreed Statement of Facts on Motion to Quash the
Writ of Certiorari and Dismiss the dllocatur.

that an application was being prepared to have
her case submitted to the Supreme Court for
review.

17. Prior to writing the letter of November 25,
1935 (Exhibit ‘“B?”’), the prosecutor’s attorney
personally interviewed John A. Wood, 3rd, Secre-
tary of the Teachers’ Pension and Annuity Fund,
at his office in Trenton, New Jersey, at which time
there was discussed the prosecutor’s dismissal
from the School System of Paterson and her vari-
ous appeals.

18. During the said interview the prosecutor’s
attorney advised the said secretary of the fund
that an application would be made to the Supreme
Court for review of the prosecutor’s case. There
was also discussed the right of the prosecutor to be
reinstated in the Teachers’ Pension and Annuity
Fund if the Supreme Court should reverse the
findings of the other tribunals. With regard to
this, Mr. Wood stated, ““That if the prosecutor’s
dismissal as a teacher in the School System of
Paterson was reversed by the Supreme Court, she
would have the right to be reinstated in the Teach-
ers’ Pension and Annuity Fund and that a present
withdrawal from the fund could in nowise affeet
her status since her active membership therein
ended April 30, 1933, and since which time she has
never been actually returned to the teaching service
in this State.”’

During the said interview, the secretary of the
fund directed the attention of the prosecutor’s
e}ﬁorney to the following section of Chapter 80,
Laws of 1919 as amended, which governs the
Teachers’ Pension and Annuity Fund.
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Agreed Statement of Facts on Motion to Quash the
Writ of Certiorari and Dismiss the Allocatur,

Seetion 249, Subdivision 7.

““The membership of any person in the
retirement system shall cease if he shall be
continually absent without pay for a period
of more than two years * * *

The secretary further advised prosecutor’s at-
torney that in filling out the application for with-
drawal of her accumulated saving, which applica-
tion is annexed hereto and made a part hereof and
marked Exhibit ““C’’ and which is also annexed to
respondents’ motion, to eliminate the printed
words ‘‘have resigned’’ and insert in place thereof
the words ‘‘have been dismissed’’. This instruc-
tion of the said secretary was followed.

19. On November 27th, 1935, prosecutor re-
ceived an acknowledgment from John A. Wood,
3rd, Secretary of the Teachers’ Pension and
Annuity Fund, acknowledging receipt of prose-
cutor’s application for withdrawal of her accumu-
lated savings, a copy of which letter is annexed
hereto and marked KExhibit ¢“D’’,

20. That at no time did the Prosecutor resign
her position as a School Teacher in the Public
School System of Paterson, New Jersey.

21. That the Prosecutor is unaware of any pro-
ceedings of the Board of Education of the City of
Paterson in which the resignation of the Prosecu-
tor was ever considered or accepted.

22. The Board of Education of the City of Pat-
erson never accepted or acted upon any alleged
resignation of the Prosecutor as a teacher in the
Public School System of Paterson, New Jersey.
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Agreed Statement of Facts on Motion to Quash the
iWrit of Certiorari and Dismiss the Allocatur.

93, That the Prosecutor’s dismissal by the
Board of Education of the City of Paterson was
never reconsidered and no alleged resignation of
the said Prosecutor was ever accepted by the said
Board of Education in lieu of such dismissal.

24, That the Prosecutor’s last payment to the
Teachers’ Pension and Annuity Fund was on
April 30, 1933 ; that her last day of active teaching
in the Schools of Paterson, New Jersey, was May
10, 1933, ever since which time she has contin-
nously ceased to actively teach in the Schools of
Paterson or of the State of New Jersey.

25. That since May 10, 1933, the Prosecutor has
consistently contested the right of the Board of
Hducation of the City of Paterson to suspend and
dismiss her from its service.

26. That the sole reasons for her withdrawal of
her monies tfrom the Teachers’ Pension and An-
nuity Fund were to pay obligations incurred since
her suspension and dismissal from the School Sys-
tem of Paterson, and to permit her to prosecute
her cause in the Supreme Court. That the actual
cost of printing the State of Case and Briefs in
this Court alone was Three Hundred and Twenty-
five ($325.00) Dollars.

27. That since her first suspension and dismis-
sal as a teacher, the Prosecutor has not heen em-
ployed, has had no source of income, and has re-
ceived no salary {rom any source; that she did ex-
pend considerable sums in defending herself suc-
cessfully against eriminal complaints instituted by
the Guiana Realty Corporation in the State of
New York growing out of the identical charges

10
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upon which she had been dismissed as a teacher;
that she incurred obligations since her dismissal
in order to support herself.

28. That the Prosecutor never had any inten-
tion of abandoning this proceeding or any pro-
ceedings in which her ouster as a teacher was con-
tested.

29. That the Secretary of the Board of Educa-
tion of the City of Paterson, when he signed the
certificate attached to the application for with-
drawal (Exhibit ‘“C’’) of Prosecutor’s pension
fund, also interlined the phrase that the Prose-
cutor ‘‘had resigned’” and inserted in place thereof
that she ‘‘had been dismissed’’ from her position
as a teacher and that her final salary was paid in
the month of April, 1933.

30. Prosecutor’s dismissal was affirmed by the
State Board of Education on July 20th, 1935, and
Prosecutor applied for withdrawal of her accumu-
lated savings in the Teachers’ Pension and An-
nuity Fund on November 25th, 1935. Her total ac-
cumulated savings amounting to $1,067.57 was paid
to Prosecutor on December 10th, 1935, and the Al-
locatur to the Writ of Certiorari in this Cause was
signed by Mr. Justice Heher on December 19th,
1935, and was made returnable on January 8th,
1936.

31. Prosecutor’s Affidavits presented to Mr.
Justice Heher on December 19th, 1935, made 1o
mention of the fact that Prosecutor had withdrawn
all her total accumulated savings in the Teachers’
Pension and Annuity Fund on December 10th
1935,
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32. That all the reasons upon which the Re-
spondents’ present motion to dismiss and to vacate
the allocatur is based, were in existence at the time
the writ was issued and at the time the same was

made returnable. 10

33. That the Respondents made no motion to
dismiss the writ or vacate the allocatur prior to
the return of the writ.

34. That not until after the Reasons for Re-
versal were filed, the Prosecutor’s State of Case
and Briefs printed, did the Respondents make any
move respecting the subject matter of their mo-

tlom.

20
35. That on the Tuesday preceding the opening

of the May Term of the Supreme Court, the Re-
spondents made their first move respecting the
subject matter of their present motion. On that
day application was made to the Honorable
Justice Heher, who had allowed the writ in this
cause for leave to amend the State of Case by in-
corporating therein the subject matter above re-
ferred to. This motion was denied but without
prejudice. 30

36. Prosecutor has never sought and does not
now seek any advantage over any teacher or class
of teachers who are members of the Pension Fund.

Respecttully submitted,

Liouts DworeTz,
Attorney for Prosecutor.
HaroLp D. Greex,

Attorney for and of Counsel
with Respondents.

40
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EXHIBIT ¢A”.

TEACHERS’ PENSION AND ANNUITY FUND
STATE OF NEW JERSEY
1012 Trenton Tlus‘f Building
Trenton, N. J.
Phone 2-2131 P. O. Box 550

November 14, 1935.
Miss Clara L. Smith,
345 Hamilton Avenue,
Paterson, New Jersey.

Dear Madam : Member #£11,557

According to our records your active member-
ship in this Fund ended April 30, 1933, and since
then you have not returned to public school teach-
ing service in this State.

Your membership has expired as of May 1, 193,
and in compliance with the Law no further inter-
est can be credited to your account beyond that
date.

A blank is enclosed on which you should make
application for the return of your accumulated
contributions, unless you are now under contract,
in which case we would be pleased to be informed
where you are employed and when your service
began.

Yours very truly,

Roserr C. BELLEVILLE, 3rd.,
Ass’t. Secretary.
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XSRS S B2

LOUIS DWORETZ
Attorney at Law
129 Market Street 10
Paterson, N. J.

Sherwood 2-1961

November 25, 1935.
John A. Wood, 3rd,
Secretary Teachers’ Pension & Annuity Fund,
1012 Trenton Trust Bldg.,
Trenton, N. J.
20
Dear Mr. Wood :

Pursuant to my conversation with vou Friday
afternoon, I am herewith enclosing application,
properly executed, for withdrawal of Clara L.
Smith. Miss Smith was dismissed as a school
teacher from the City of Paterson and her dis-
missal was upheld by the State Commissioner of
Education and the State Board of Education of
the State of New Jersey. There is now being pre-
pared an application to have her case presented to
the Supreme Court.

In accordance with my conversation with you,
Miss Smith’s withdrawal from the Teachers’ Pen-
sion and Annuity Fund will in nowise prejudice
her case.

30

Please advise when my client may expect check.
Yours very truly,

(Signed) Louts Dworgrz. gt
LD :AM

Ene.
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fTOR* my position as &

WHICH APPBAR&] RED

INSTRUCTIONS

PLEASE FOLLOW

Vo &2 -Vi
TRACHERS’® PENSION AND ANNUITY FUND

Tmtom N' J'

Clara L. Smith

(Name of nwmber)

teacher. .. ...

....... (Nature of employment)

public schools of New Jersey.

STATE OF NEW JERSEY
APPLICATION FOR WITHDRAWAL
: ) i*—.(. F“W"“ Mefnber No. 11,857

\\md am not now un

NOV 26 1935 '~

P. O. Box 840

been dismissed
have Jﬂw

r contract for further service in the

I hereby apply for the return of m‘f‘r’f‘ﬂh W&h“mp scoumulated at 32 % interest. ‘ :
Following is a complete statement of my service in the public schools of New Jersey since

September 1st, 1919:

School District County

Paterson Passaic:

——

-

i L hres (o which I wish my check msdedi o
jj ........ 129 Market St., Paterson, N.J.

Date Service Began Date Service Terminated

- Loui sDworetzEsq

COMPLETE ONE FORM OF EXECUTION ONLY, NOT BOTH.

(Form of Execution No. 1)
are stll employed or have not left the distriet where you
secretary your

then
I bereby certify that I am the secretary/district
clerk of the Board of Education of the

..New Jersey; that

. has resigned

(Name of memi':er)

bis/her position asa. ... .

(Nature of employment) -
m this district, will be/was paid final salary for

themonthof A2 19 Cand is
(Month) (Year)

ot now under contract for service after that date
in this district,

And I further certify that the above named
;nemb'er has thu day signed the within application
or withdrawal in my presence.

Wntneu my signature and the official seal of the

e . day

Board of Education this..
.19

of...

® (Withdrawing m(‘mber-lizn.)m.w

(Sceretary or distriet clerk sign)

TPAF Form 3 15M-10/32.

(Form of Execution No. 2)
PART A

If you have left the district where you were last employed, sign and
acknowledge your application before a notary or other officer qualified
by law to take oaths whose seal of office should be impressed, or whoee
signature should be authenticated by an attached certifieate of authority.

State of NewJersey)
County of .. . Pagsal¢ . 1 i

Giae 2377 .day of... NQY?.@DQK...N 35
personally appeared before me.. Sy
wiare L. Smith .. . 5 G who slgned

(Name of member)

the within application for withdrawal in my

presence and who acknowledged on oath that the
statements herein contamed are true to the best of

B
This application must then be maifed to
the board by whom you were last employed
execute the confirmatory certificate called
completed application to this office.

I hereby certify that I am the secretary distridt

clerk of the Board of Educan(i{\ of the gi Iy
er 30

County of v pﬁs“aiQ
Clara L. Smith

1 S'mI S Seahme of member) ‘
her position as a.....

in this district, was paid final salary for the month

e e 19~
(Month) (Year)

.contract for further service in this district.

Witness my signature and @cnal seal of the
Board of Education thn day

of Noiyr
Lf?) J/‘a _/l

Mm

clerk mx%l

New Jersey. that

 has seEgEeaxPeeN
teacher

(Nature of employm:nl)

of and is not now under

Impress
+ Seal

(Necretary or district

READ INSTRUCTIONS ON REVERSE SIDE
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1BRXIERHRAN D C4 I,

TEACHERS’ PENSION AND ANNUITY FUND
StaTE oF NEW JERSEY
1012 Trenton Trust Building
Trenton, N. J.
Phone 2-2131 P. 0. Box 50,

IS

November 27, 1935,

Louis Dworetz, Ksquire,
Attorney at Law,

129 Market Street,
Paterson, New Jersey.

Dear Sir:

Receipt is acknowledged of your letter of No-
vember 25th, enclosing application for withdrawal
for Miss Clara L. Smith.

The second paragraph of your letter reads as
follows :

“‘In accordance with my conversation with
vou, Miss Smith’s withdrawal from the
Teachers’ Pension and Aunnuity Fund, will
in nowise prejudice her case.’’

Naturally I can give you and Miss Smith no
assurance of what will or will not prejudice the
Supreme Court in their decision on Miss Smith’s
appeal when it is before them. Our responsibility
is limited to our interpretation of the Teach-
ers’ Pension and Annuity Fund law in honoring
this application for withdrawal.
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Miss Smith’s present status is that she has not
contributed for over two years and her inactive
membership in our fund has ceased. As certified
by Miss Smith and by the Secretary of the Pater-
son Board she is no longer employed but has been
dismissed by the Paterson Board. We are there-
fore honoring her application for withdrawal.

Our next withdrawal checks will be released
about December 10th.

Yours very truly,
(Signed) Jomx A. Woop 3rp

Secretary.
JAW :MES
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Opinion of Supreme Court.
(Filed Deec. 15, 1936.)

NEW JERSEY SUPREME COURT,

Nos. 222 anp 240—May Term 1936,
10

Crara L. Smirs,
Prosecutor,

vSs.

May M. Carry, et als.,
Respondents.

Argued May 5, 1936. Decided 1936.
20 On Certiorari.

For Prosecutor: Lours Dworgerz.

For Respondents: Harorp D. GrerN.

Before Justices Lrovyp and Doxaes.

Prr Curiam :

The prosecutor, a former teacher in the schools
of Paterson, was tried and convicted by the School
Board on charges justifying her dismissal. Appel

30 being taken the case was reversed on the ground
that a member of the School Board hearing the
case was not present during the taking of all of
the proofs, and the prosecutor was ordered rein
stated i her position. This order was complied
with by the Board. On the same day the charges
were renewed in a new proceeding, a new trial had,
a second dismissal and affirmance by the Commis-
sioner of Education, and also by the State Board.

To review this action the certiorari presented in

No. 222 was allowed.




239
Opinion of Supreme Court.

The respondents have moved to dismiss the writ
for reasons subsequently appearing by affidavit
and now before us on stipulation of facts. From
this stipulation it appears that the prosecutor
before the allowance of the present writ applied
for and received the full proceeds of her portion
available in the teachers’ retirement fund, setting
forth as a ground of the application for such fund
that she was dismissed and that she was not under
contract to teach.

Respondents for the motion presented in No.
240 of the present term urge that by so doing she
accepted the action of the School Board in dismiss-
mmg her and hence is not entitled to a review
of the action taken.

The basis of this contention is that under the
School Board Law, Sections 249 and 251, by with-
drawing from the retirement fund she automatic-
ally ceased to be a teacher in the public schools
or entitled to consideration as such.

Owr reading of the sections relied upon leads us
to the conclusicn that the contention of the re-
spondents is well founded. These sections are as
follows :

Section 249. ““All persons who become
teachers after the 1st day of September, 1919,
and whose appointment is made subsequent to
the passage of this act, shall become members
of the Retirement System by virtue of their
appointments as teachers.’’

Section 251. ““A contributor who withdraws
from the service or ceases to be a teacher for
any cause other than death or retirement,
shall be paid on demand the accumulated de-
ductions standing to the credit of his indi-
vidual account in the annuity savings fund.”’

10

20

30

40



10

20

340
Opinion of Supreme Court.

If the prosecutor were not a teacher she would
not be entitled to participate in the fund. As one
interested in the fund she was obliged to make
regular systematic contributions which inured not
only to her own benefit but to the benefit of all
fellow teachers in the sechool system.

The result we reach is that by drawing her pro-
portion of the fund and failing to contribute to if
for the period intervening between her dismissal
and the application for the writ of certiorari, she
automatically ceased to be a teacher in the public
schools of the city. That she consequently is with-
out standing as a teacher by virtue of her own act,
and this makes it unnecessary to consider the suf-
ficiency of the action taken leading to her dismissal,

The motion to dismiss the writ is granted with
costs.
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Rule Dismissing Writ of Certiorari.
(Filed Oct. 13, 1937.)

NEW JERSEY SUPREME COURT.

Crara L. SmrrH,
Prosecutor,
vS.

May M. Carry, AeNEs CROMWELL,
Marie Hmsoxn KarzeNBAcH,
Daxien H. Moreau, Oscar W.
Jeerery, JosepE Mort, D.
Stewarr COraven, Lymax F.
MoreroUSE, Gustav A. Hux-
71kER, Marou BrowN LiTTLE,
(marces H. Euororr, Secre-
tary, Commissioners of the
State Board of Kducation of
the State of New Jersey,

Respondents.

10
On Certiorari.
Rule
Dismissing
Writ of
Certiorari.
20

This matter having been argued before Part 2
of the New Jersey Supreme Court, May term 1936,
and the Court having considered the arguments
and briefs submitted by the respective parties, and

Ir appEARING that an application was made to
dismiss the Writ of Certiorari heretofore allowed 3¢
in this cause and the Court having considered the
arguments and briefs submitted by the respective
parties in reference to the same and the Court
having filed a written opinion on December 15,
1936, in which the Court concluded that the Writ
of Certiorari heretofore allowed in this cause,

should be dismissed.



10

342
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It 15 on this 13th day of October, 1937, orprrep
that the Writ of Certiorari heretofore allowed in
this cause, be and the same is hereby dismissed
with costs to be taxed.

On motion of
Harorp D. GrEEN,
Attorney for Respondents.

I hereby consent to the filing of the within rule,
but without prejudice to the right of the prosecutor
to appeal from the said rule, and without prejudice
to contest the validity of the said rule.

Lours Dworgrz,
Attorney for Prosecutor.




Notice of Appeal.
(Filed Oct. 14, 1937.)

NEW JERSEY SUPREME COURT.

Crara L. SmirH,

Prosecutor,
On Certiorari.

Notice of
Appeal.

vS.

May M. Carry, et als.,
Respondents.

To: Harorp D. Greew, Hsq.,
Attorney for Respondents,
121 Ellison Street,
Paterson, New Jersey.

SIR:

Prease Taxe yorice that the prosecutor appeals
from the whole of the judgment entered in the
New Jersey Supreme Court in the above-entitled
matter to the New Jersey Court of Errors and
Appeals, the Court of Last Resort in All Causes,
for the following reasons:

1. The New Jersey Supreme Court erred in
rendering judgment for the respondents instead
of the prosecutor for one or more of the reasons
of reversal filed in the New Jersey Supreme
Court.

10
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2. The New Jersey Supreme Court erred in dis-
missing the Writ of Certiorari in the above cause
whereas it should have rendered judgment for the
prosecutor for one or more of the reasons assigned
therefore in the New Jersey Supreme Court.

3. The New Jersey Supreme Court erred in
granting the respondents’ motion to dismiss the
Writ of Certiorari in the above matter whereas i
should have denied the same for one or more of
the reasons urged for denying the same in the
New Jersey Supreme Court.

Respectfully yours,

Louts Dworgrz,
Attorney for Prosecutor.




New Jeruey Court of Ervors
and Appeals

Crara L. SmiITH,
Prosecutor-Appellant,

vS.

May M. Carry, AcNES CROMWELL,
Marie Hizson KATZENBACH,
Daxier H. Moreau, Oscar W.
Jerrery, Josepm Morr, D. \ On Appeal from
Stewarr Oraven, Lyman F. gfgeﬁgsaurt‘
Morenousg, Gustav A. Hun- :
71kER, Marou BrowN LITTLE,
(Cmarues H. Bivrorr, Secre-
tary, Commissioners of the
State Board of Education of
the State of New Jersey,

Respondents-Appellees.

BRIEF OF PROSECUTOR-APPELLANT.

Statement of Facts.

The appeal in this cause brings up for review
i this Court a judgment of the New Jersey Su-
preme Court dismissing the Writ of Certiorari
previously allowed by the Supreme Court and di-
rected to the Commissioners of the State Board
of Education of the State of New Jersey (pp. 343;
341, 342; 338-340).

The record of the case reveals that the Prose-
cutor-appellant, a school teacher in the public
school system of Paterson, New J ersey, for up-
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wards of 14 years, sought by virtue of the Wi
of Certiorari allowed by the Honorable Harry
Heher, Justice of the New Jersey Supreme Court,
a redetermination of the law and facts contained
in a ruling and decision of the State Board of Edy.
cation made on July 20, 1935.

The records indicate that on May 10, 1933, the
Prosecutor who had commenced teaching in the
public school system of Paterson in 1921 (p. 193,
1. 25) was, after a hearing on charges presented
and prosecuted by the Guiana Realty Corporation,
a corporation of the State of New York (p. 297)
suspended from teaching in the public schools of
Paterson until February 1, 1934, without pay, at
which time her application for reinstatement
would be given consideration (p. 289, 1. 10-17).

On May 10, 1934, her said application for re
instatement was denied and she was dismissed as
a teacher in the school system of Paterson, New
Jersey (p. 289, 11. 21-31; p. 290, 11. 14-17).

Subsequent to her said dismissal, the Prose
cutor on June 8, 1934, appealed to the Commis-
sioner of Education protesting her suspension and
dismissal as aforesaid (p. 289, 1l. 27-31) and on
September 25, 1934, the said Commissioner of
Education reversed the Board of Education of
the City of Paterson and found that Miss Smith,
the Prosecutor, was illegally dismissed.

The Board of Education of the City of Paterson
was directed by the Commissioner of Education
to pay the Prosecutor her salary from February
6, 1934, and to immediately reinstate her asa
teacher in its school system (p. 290, 1L 37-40; p.
291, 11. 1-10).

On October 11, 1934, after the Secretary of the
Board of Education presented the said deeision
of the Commissioner of Education (pp. 288, 28%
290, 291, 11. 1-10), it was resolved by the said Board
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of Bducation of the City of Paterson that the
opinion of the Commissioner of Kducation in the
matter of the appeal of Clara L. Smith against
it, be received and filed and the orders of the
(ommissioner contained therein be complied with
(p. 291, 11. 10-20).

At the same meeting, there were presented
“charges’’ against the Prosecutor for conduct
unbecoming a teacher (p. 291, 1. 24-40; pp. 292,
293, 294, 295). These charges, dated October 9,
1934, and which were presented by the Guiana
Realty Corporation, were the identical charges
upon which the Prosecutor’s previous illegal sus-
pension and illegal dismissal were based (p. 297).

After resolving that the ‘‘charges’’ dated Octo-
ber 9, 1934, be received, it was further resolved
that a hearing be had thereon and in the mean-
time the Prosecutor be suspended pending the
determination of the said charges against her
(p. 296).

These charges signed by William Sherrill, an
officer of the Guiana Realty Corporation, and bear-
ing date October 9, 1934, as well as the charges
upon which the Prosecutor’s previous illegal dis-
missal were based, alleged that the Guiana Realty
Corporation was a realty corporation of the State
of New York; that on September 15, 1932, the
Prosecutor secured a loan evidenced by a promis-
sory note from the said corporation in the amount
of $500.00, payable in two installments, to wit:
on October 15, 1932, and November 15, 1932, re-
spectively; that the Prosecutor stated on a ques-
tionnaire (Exhibit P-5) that she was not obligated
to anyone other than a Building and Loan Asso-
ciation; that Clara L. Smith had tendered worth-
less checks and made default in the payment of
her obligation to the complainant ; that she made
unreliable promises to pay the said notes.
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The charges further stated that Clara L. Smify
was guilty of misrepresentation and fraud iy
making application for the said loan of $500.00;
that she made certain representations regarding
the availability of her Pension Fund as security
for the said loan. That repeated attempts were
made to collect the said moneys loaned but the
sum of $154.00 was only paid thereon.

The complainant prayed that because of her
unreliability, dishonesty, forgery, lack of integrity,
as alleged, the Prosecutor be dismissed as a
teacher of the schools of Paterson.

Nowhere in the record are these extravagant
charges sustained.

The proofs adduced at the hearing on the charges
(p. 293, Exhibit D-4; pp. 56, 57) indicated that the
Guiana Realty Corporation was in the business of
lending moneys to civil service employees in the
City of New York (p. 119, 11. 20-30; p. 114, L. 33).
That on or about September 15, 1932, the Prose-
cutor borrowed $500.00 from the Guiana Realty
Corporation at which time the said corporation
exacted a usurious bonus in the sum of $50.0
(p. 196, 1. 2).

At the time the Prosecutor applied for the said
loan, she informed William Sherrill, the president
of the corporation that she needed the money to
pay obligations (p. 104, 1. 32; p. 105,11 8, 9).

The proof further revealed that she made ap-
plication for the loan at the instigation of her
father who had suffered severe business los'ses
and was critically ill; that this loan was bemg
sought to pay her father’s obligations (p. 217, 1 40;
p- 218, 11. 1-20). '

That in order to secure the payment of the said
loan Clara L. Smith nominated on September 15,
1932, the Guiana Realty Corporation as sole hene-
ficiary in her Teachers’ Pension and Annuity Fund
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in which she had available for withdrawal at that
time the sum of $891.54 (p. 68, 1. 17).

The proof further showed that the charges afore-
mentioned were the subject matter of three in-
dietments in the Court of General Sessions of
State of New York for third degree forgery, for
second degree forgery, and grand larceny (p. 113,
1. 33-35; p. 114, 1l. 38-42; p. 115, 1. 10-15). The
Prosecutor was tried and acquitted of third degree
forgery (p. 285) and the indictments for grand
larceny and forgery in the second degree were
dismissed by the Court on motion of counsel and
on consent of the District Attorney (pp. 286, 287).

The proofs do not reveal that the Prosecutor
was ever found guilty of passing worthless checks
or that the Guiana Realty Corporation ever sue-
cessfully reduced its alleged claim to a judgment
at law against the said Clara L. Smith.

The proofs also indicate that the Guiana Realty
Corporation demanded the full payment of the
loan prior to the maturity thereof (p. 238,11. 10-22).

This concern despite the payment of $154.00 in
addition to the usurious bonus in the sum of $50.00
exacted from the Prosecutor on account of the
loan still elaims from her the sum of $639.20 (p. 116,
1. 39-42; p. 118), which said sum the Prosecutor
disputes as being due and owing to the Guiana
Realty Corporation.

Nowhere in the record was there any credible
proof that the Prosecutor was guilty of conduct
unbecoming a teacher in the public schools of
Paterson.

On the contrary, proof was adduced to the
effect that the Prosecutor enjoyed a good repu-
tation for honesty and morality (pp. 241-243).

The Prosecutor, despite the proofs aforesaid,
was on October 24, 1934, by resolution of the
Board of Education of the City of Paterson dis-
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missed as a teacher in its public schools (pp,
254-256).

Thereafter the Prosecutor appealed to the Com-
missioner of Hducation from the action of the
Board of Education of the City of Paterson and
on February 8, 1935, the said Commissioner of
"~ Education affirmed the said Board of Education
of the City of Paterson (pp. 28-45).

That on March 1, 1935, the Prosecutor further
appealed to the State Board of Education which
on July 20, 1935, affirmed the ruling of the Com-
missioner of Kducation who had sustained the
Board of Education of the City of Paterson in
finding the Prosecutor guilty of conduect unbecom-
ing a teacher and in dismissing her as a teacher
in the Paterson schools (pp. 3-27).

Subsequent to the ruling of the State Board of
Education, the Prosecutor applied for and obtained
on December 19, 1935, a Writ of Certiorari from
the Honorable Harry Heher, Justice of the New
Jersey Supreme Court (pp. 1, 2).

After the return to the Writ was filed and
reasons for reversal submitted and the case noticed
for argument, the Respondents made application
to Mr. Justice Heher to amend the return to the
Writ by including therein certain documents and
circumstances which occurred subsequent to the
decision of the State Board of Education (pp.
301-303).

This application was denied without prejudice.

The record further indicates that upon the ar-
gument of the cause, the Respondents presented
a motion to dismiss the Writ on the grounds that
the Prosecutor abandoned her position prior to
her application for the Writ of Certiorari by ﬂ_le
withdrawal of her total accumulated savings In
the Teachers’ Pension and Annuity Fund, a'nd on
the grounds that the Prosecutor acquiesced in her
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dismissal by her withdrawal of her total accu-
mulated savings in the Teachers’ Pension and
Annuity Fund and on the further ground that
she resigned as a school teacher when she resigned
from the Teachers’ Pension and Annuity Fund
and withdrew her savings (pp. 304, 305).

This motion, supported by affidavits, was re-
sisted by affidavits submitted in behalf of the
Prosecutor, and at the argument, the Court sug-
gested that the facts concerning the motion to
dismiss the Writ be agreed upon (pp. 313-322).

An agreed statement of facts was then filed and
both the motion and the merits of the case were
argued orally before the Court (pp. 323-337; pp.
338-340).

After the argument of the said cause on the
merits and the motion of the Respondents to dis-
miss the Writ, the Court ruled that the Prosecutor
by drawing her proportion of the pension fund and
failing to contribute to it for the period interven-
ing between her dismissal and the issuance of the
Writ of Certiorari she antomatically ceased to be
a teacher in the public schools of the City of
Paterson.

The Court further found that the Prosecutor
was without standing as a teacher by virtue of her
own act and that it was unnecessary to consider
the sufficiency of the action taken leading to her
dismissal as a teacher (pp. 339, 340, 341, 342).

This ruling of the Supreme Court in dismissing
the Writ was plainly erroneous and the Prosecu-
tor will urge for the reasons hereinafter stated
that the judgment of the Supreme Court be re-
versed and for nothing holden and that the Prose-
cutor be reinstated as a teacher in the public
school system of Paterson, New Jersey. '



POINT L.

The Supreme Court erred in dismissing the
Writ of Certiorari.

A. The withdrawal by the Prosecutor of her
accumulated savings in the Teachers’ Pension and
Annuity Fund on November 25, 1935, did not dis-
qualify her from contesting the validity of her
dismissal from the school system of Paterson,
New Jersey, for alleged ‘‘conduct unbecoming a
teacher”’.

The Prosecutor by her said withdrawal of her
proportion of the pension and annuity fund did
not acquiesce in her dismissal from the school
system of the City of Paterson.

At the argument of the merits of this case before
the Supreme Court, the Respondents moved to dis-
miss the Writ of Certiorari previously allowed
to the Prosecutor for the purpose of reviewing the
legality of her dismissal as a teacher in the public
school system of Paterson, New Jersey (p. 301; pp.
304-340).

This motion which was listed as No. 240 for the
May Term, 1936, was argued in conjunction with
the merits of the case listed as No. 222, May Term,
1936 (pp. 338, 339).

The basis of the motion to dismiss the Writ of
Certiorari was that the Prosecutor had abandoned
her position as a teacher prior to her application
for the Writ of Certiorari by the withdrawal of
her total accumulated savings in the Teachers’
Pension and Annuity Fund; that the Prosecutor
acquiesced in her dismissal by the withdrawal of
her interest in the said fund and was therefore
estopped from prosecuting the said Writ; that jche
Prosecutor resigned as a teacher by withdrawing
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from the said fund on November 25, 1935 (pp.
304, 305).

The foregoing motion of the Respondents was
resisted by the Prosecutor by affidavits filed on
behalf of the Prosecutor and at the suggestion of
the Court an Agreed State of Facts concerning
the said motion was filed (pp. 313-323; pp. 323-327).

A reading of the Agreed State of Facts (pp.
323-337) readily indicates that the motion to dis-
miss the Writ of Certiorari for the reasons ad-
vanced therefor should have been denied.

But the Supreme Court, with all due respect,
fell into error and reached the conclusion that the
contention of the Respondents was well founded
(p. 339, 11. 27-30).

In reaching this conclusion the Supreme Court,
according to the opinion rendered by it (pp.
338-340), failed to consider all of the applicable
sections of the Act creating the Teachers’ Pen-
sion and Annuity Fund and providing for its man-
agement and control.

The Supreme Court also erroneously engrafted
upon the Statute an interpretation which obviously
is in conflict with its express provisions as well
as all its reasonable implications. The Supreme
Court in reaching its conclusions further ignored
the undisputed facts contained in the Agreed State
of Facts. a5

At the outset it must be remembered that the
Prosecutor was first suspended as a teacher in
the public schools in Paterson in May, 1933; that
since May, 1933, she has neither taught school
in Paterson nor in the State of New Jersey; and
since April 30, 1933, she has not contributed to
the Teachers’ Pension and Annuity Fund (p. 325,
1. 35-40; p. 326, 1. 1-10, Agreed State of Facts).

Consequently, the Prosecutor by reason of the
fact that she had mnot taught in the schools of
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Paterson and State of New Jersey since her sus.
pension and dismissal could not contribute to the
Teachers’ Pension and Annuity Fund.

The right to contribute to this fund depends
upon active employment in the school system and
the contributions to the fund must emanate from
the salary earned by a teacher in her active em-
ployment.

Under Chapter 80 of the Laws of 1919, P. L.
1919, page 157, entitled ‘“An Act to Amend an
Act to establish a thorough and efficient system
of free public schools and to provide for the
maintenance, support and management thereof,”
Article XXVIII Teachers’ Pension and Annuity
Fund, Section 254, respecting the Collection of
Contributions provides:

Subdivision (2):

¢¢% * * Upon the employment of any teacher
to whom this article may apply, he shall be
informed by his employer of his duties and
obligations in connection with the Retirement
System as a condition of his employment.
Every teacher accepting employment shall
be deemed to consent and agree to any de-
ductions from his compensation required here-

in and to all other provisions of this article
* ¥ ¥ 99

Subdivision (4) :

¢* * * Whenever a teacher is employed by
a school district, the custodian of school monies
and in other cases his employer shall notify
the Board of Trustees within 10- days after
the appointment of the teacher of such ap
pointment and shall deduct the proporton
of salary as certified by the Board of Trustees
from the salary of such teacher as herein di
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rected and shall certify to the Treasurer of
the State of New Jersey on account of each
and every payroll a statement as voucher for
the amounts deducted for amnuity purposes
at the rate certified by the Board of Trus-

tees ® ¥ ¥ 9

The foregoing sections plainly indicate that a
teacher’s contribution to the Pension and Annuity
Fund must arise from the salary earned by her in
her employment.

Thus the Supreme Court when it observed that
the Prosecutor in ‘‘failing to contribute to it (Pen-
sion and Annuity Fund) for the period interven-
ing between her dismissal and the application for
the Writ of Certiorari, she automatically ceased
to be a teacher in the public schools of the City”’
(p. 340, 1. 12-18), obviously erred because the
Prosecutor having not actually taught during this
period and not having earned any salary for teach-
ing could not have made ‘‘regular systematic con-
tributions’’ to the fund.

That the Prosecutor was not teaching and thus
not contributing to the Pension Fund was not due,
as the Supreme Court erroneously observed, to any
act of her own (p. 340, 11. 18-20), but rather to an
act of the Beard of Education of Paterson which
had unlawfully dismissed the Prosecutor as a
teacher in its school system.

This unlawful action will more readily appear
upon the consideration of Points Two, Three, Four,
Five, Six and Seven herein.

The next question is whether the Prosecutor by
receiving the proceeds of her portion available in
the Teachers’ Retirement Fund barred her from
prosecuting the Writ of Certiorari in this cause.

It has already been observed that the Prosecutor
Was suspended as a teacher in May, 1933, since
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which time she has not taught school in this State ;
and that since April 30, 1933, she had not cop-
tributed to the Teachers’ Pension and Annuity
Fund.

In this posture of affairs, the Prosecutor’s men
bership in the fund as distinguished from her right
to teach in the public schools of Paterson, ceased.

She was thus eligible to withdraw her contriby-
tions without affecting in any manner her right
to teach or without affecting in any manner any
and all remedies necessary to enforce that right.

In this connection Section 249 Subdivision (7)
of Chapter 80 of the Laws of 1919, page 164, which
the Supreme Court failed to consider in its opinion,
is controlling:

(7) ““* * * The membership of any person
in the Retirement System shall cease if he shall
be contiruously absent without pay for o
pertod of more than two years or if in any
five-year period after he last became a mem-
ber he shall render less than two years of
school service, or upon the withdrawal by a
contributor of his accumulated deductions as
provided in this article or upon retirement on
a pension or at death but not otherwise ex-
cept as provided in this article * * *.”’

From the foregoing section, it will be readiy
seen that there is no express provision denying to
a teacher the right to teach merely because het
membership in the fund ceased for the reason
that she has been continuously absent without pay
for a period of more than two years.

In the case sub judice the Prosecutor in the
language of the Statute was continuously absent
without pay for a period of more than two years.

Consequently her membership in the fund ceased
but not her right to teach school.
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If the Respondents’ contention as adopted by
the Supreme Court be sound, a teacher, who had
heen granted a leave of absence for the purpose
of additional study or in an effort to cure an
illness and had thus continuously absented her-
self for a period of more than two years without
pay, would lose her right to teach because her
active membership in the Retirement Fund ceased.

This absurdity which necessarily follows from
the argument of the Respondents as sustained by
the Court below, was never intended by the
Statute.

The Statute expressly states that the ““member-
ship of any person in the Retirement System shall
cease if she be absent continuously without pay
for a period of more than two years’’.

The right to teach in a school distriet or the
teacher’s status with a local Board of Kducation
or School Distriet is in no way affected by that
act.

That the right to teach may be separate and
distinet from one’s active membership in the Pen-
sion Fund is further indicated in that portion of
Section 249, Subdivision (7) which provides:

“% * * The membership of any person in the
Retirement System shall cease if in any five-
year period after he last became a member
he shall render less than two years of school
kvice * * *.

There again a teacher’s membership in the Re-
tirement System may cease yet there is no ex-
press provision ousting him or her as a school

teacher in the school distriet where the service is
rendered.
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While it is true that Section 249, subdivision (2)
provides that:

cex** All persons who become teachers after
the 1st day of September, 1919, and whose
appointment is made subsequent to the pas.
sage of this Act, shall become members of the
Retirement System by virtue of their appoint-
ment as teacher * * *.7?

the Legislature had also in mind certain situations
which would render the management and super-
vision of the Retirement System unwieldy.

These situations were dealt with in subdivision
(7) of Section 249, and provided that one’s mem-
bership in the Retirement System shall cease if
he shall be continuously absent without pay for
a period of more than two years or if in any five-
year period after he last became a member he
shall render less than two years of school service.

These exceptional circumstances required dif-
ferent treatment and the legislature in its wisdom
and after great study as indicated in the Preamble
to the Statute excluded from the continued mem-
bership in the fund those persons who were con-
tinuously absent for more than two years withont
pay and those who had rendered less than two
years of school service in any five-year period after
they had last become members of the Retirement
System.

The right to teach or the remedies necessary to
enforce that right are in no wise restricted by the
provisions of the Statute governing membership
or the cessation thereof in the Retirement System.

This was decided by Mr. Justice Case in Board
of Education of Beach Haven vs. State Board of
Education, 115 N J. 1. 264, 180 Atl. 430.
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In that case a teacher who had become sixty-two
years of age on August 28, 1931, and who was a
member of the Teachers’ Pension and Annuity
Fund, had by reason of her years of service be-
come entitled to be retired on pension. On July 28,
1933, she entered into a contract with Beach Haven
Board of Education whereby she agreed to teach
and the Board employed her so to do from Septem-
ber 11, 1933 to June, 1934, at a stated salary and
both parties agreed that either of them could ter-
minate the same by giving the other thirty days
notice in writing of intention to terminate. There
was no notice of intention to terminate given by
either side, but on December 28, 1933, the Borough
Board passed a resolution wherein it determined
to make application to the Trustees of the Teach-
ers’ Pension and Awnuwity Fund for Mrs. Sopers’
(the teacher) retirement, effective February 1,
1934. The Board of Trustees of the Teachers’ Pen-
sion and Annwity Fund on Januwary 12, 1934, ap-
proved the retirement effective February 1, 1934.

At page 366, the learned Justice stated:

(% * % Retirement becomes optional—either
at the instance of the teacher or of the em-
ploying board — at age sixty-two (School
law article XVII, section 251, sub-divi-
sion 1 (Cum. Supp. Comp Stat. 1925-
1930, p. 1722 #251 (1), as ‘amended by
Chapter 57, Pamph. L. 1928) and manda-
tory at age seventy (Id. section 251, sub-
division 2; Id. page 1723, #251 (2). During
the intervening period, neither the teacher nor
the Board having applied for retirement, the
teaching services continue. The action of the
trustees of the fund on an application com-
ing in is usually, and was in this instance,
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manisterial. Mrs. Soper’s record was such that
she was entitled to a pension either at her
or the board’s request. The statute was man.
datory upon the trustees, and they took affirm.
ative action. But Mrs. Soper’s complaint wag
that the board had agreed not to terminate her
teaching for the year without giving thirty
days’ notice in writing and that the action
of the board in proceeding toward her retire.
ment was a termination of her employment
and therefore in the absence of the notice, a
violation of the contract. A board of education
has, under the school law, the right to make
contracts with teachers, * * *”’

And at pages 367, 368 continuing:

¢¢* * % The teachers’ Pension and Retirement
Fund was set up by article XXV of the 1903
statute as subsequently amended and by
article XXWIIT passed as chapter 173, Pamph.
L. 1920; 2 Cum. Supp. Comp. Stat. 1911-192,
(pp. 3296, 3298, #185-495). The whole struc-
ture is part of the school law under one title.
We consider that the dispute between Mrs.
Soper and the board of education as to the
obligations of the latter under its contract
was one that by the broad and ancient pro-
vigions of the statute was within the cog
nizance of the eommissioner of edueation sub
jeet to appeal to the state board of educs
tion. Prosecutor rests in part upon the rule
stated in Home Building and Loan Associ-
tion v. Blaisdell 290 U. S. 398; 78 L. Ed. 413,
and quoted in Hourigan v. North Bergem
Township, 113 N. J. L. 143, that existing lavs
are read into contraects in order to fix obl:
gations as between the parties and that the
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reservation of essential attributes of sov-
ereign power is also read into contracts as a
postulate of the legal order; but we find no
support for the prosecutor in the application
of that rule to the instant case. There is no
public policy that a teacher shall be retired
at age sixty-two and the law does not so
require. Granting, for the purposes of the
argument, that a yearly contract is not, under
the circumstances, necessary, we think it is
neither inconsistent with the school law nor
subversive of the aims and principles thereof
for a teacher and a board, during the mutu-
ally optional period between the ages of sixty-
two and seventy, to agree annually upon em-
ployment for the school year and as an inci-
dent to agree that neither of them will termi-
nate the year’s employment without reason-
able notice to the other. The disruption in
school courses that might follow sudden re-
tirement, in midyear and without notice to
the board, of skillful and dependable teach-
ers, from whom a full year’s work was ex-
pected, is obvious. It is clear that the fore-
knowledge of the event by the board would
be helpful. So, also, the other way around.
That the notice should be in writing and that
it should be thirty days in extent are reason-
able provisions.

Prosecutor’s second point is that the con-
tract between the board of education and
Mrs. Soper included as an implied provision,
and s subject and subordinate to the pro-
visions of, section 251 Pamph. L. 1919, ch.
80, as amended by p. 1723, #251 (2); and its
third point is that the contract between the
board and Mrs. Soper is a nullity and unen-
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forceable because the relationship was con.
trolled and regulated by statute. For the reg.
sons already giwen these pownts are decide]
adversely * * *.”’

From the foregoing decision it is apparent that
the statute governing a teacher’s membership in
~ the Retirement System does not control her status
as a teacher or her right to teach.

In the cited case even though the Court observed
that the provisions of the Statute governing the
Teachers’ Annuity and Pension Fund ‘‘was man-
datory upon the trustees’’ of the fund, neverthe-
less, the contract made by the teacher with the
school board was not subject and subordinate to
the provisions of that Statute even though the
teacher was entitled to a pension at the time the
contract was made.

Furthermore, in the case at bar, the undisputed
facts leading up to the withdrawal of her portion
of the Pension Fund indicates beyond peradven-
ture that the Prosecutor did not accept the action
of the School Board in dismissing her nor did she
by such withdrawal automatically cease to be a
teacher so as to bar her from prosecuting the Writ
of Certiorari. -

The Agreed Statement of Facts indicates that
the Prosecutor received a letter from the Teachers’
Pension and Annuity Fund on November 14, 1935,
which reads as follows (p. 327, 11. 10-15; p. 332):
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TeacuErs’ PENSION AND ANNUITY FUuNnD
State of New Jersey
1012 Trenton Trust Building
Trenton, N. J.
Phone 2-2131 P. 0. Box 550

November 14, 1935

Miss Clara L. Smith,
345 Hamilton Avenue
Paterson, New Jersey.

Dear Madam : Member #11,557

According to our records your active mem-
bership in this Flund ended April 30, 1933, and
since then you have not returned to public
school teaching service in this State.

Your membership has expired as of May 1,
1935, and in compliance with the Law no
further interest can be credited to your ac-
count beyond that date.

A blank is enclosed on which you should
make application for the return of your ac-
cumulated contributions, unless you are now
under contract, in which case we would be
pleased to be informed where you are em-
ployed and when your service began.

Yours very truly,

Roserr C. BeLLeviLig, 3rd.,
Ass’t Secretary.
LBK
KEne

From the foregoing letter, it is plain that the
Prosecutor did not initiate the action by which her
accumulated contributions were ultimately with-
drawn. She was advised by the Teachers’ Pension
and Anmuity Fund that her active membership in
the fund ceased on April 30, 1933 and that no




20

further interest could be credited to her account.

In response to the said letter the Prosecutor’s
Attorney on November 25, 1935, addressed a letter
to John A. Wood, 3rd, Secretary of the Teachers’
Pension and Annuity Fund (pp. 333, 326, 11. 2740,
p. 327, 11. 1-3) in which the Secretary was advised
that the Prosecutor was dismissed as a school
.teacher in the public schools of Paterson and that
her dismissal was upheld by the Commissioner of
Education and the State Board of Education and
that an application was being prepared to have hey
case submitted to the Supreme Court for review.

Prior to writing letter of November 25, 1933,
according to the Agreed Statement of Facts (p.
327) Prosecutor’s Attorney personally interview-
ed the Secretary of the Teachers’ Pension and
Annuity Fund at his office at which time there was
discussed the Prosecutor’s dismissal from the
school system of Paterson and her various ap-
peals.

During the said interview the Prosecutor’s At
torney advised the said Secretary that an appl-
cation would be made to the Supreme Court for
a review of Prosecutor’s case. There was also
discussed the right of the Prosecutor to be re-
instated in the Teachers’ Pension and Annuity
Fund if the Supreme Court should reverse the
findings of the other tribunal. With regard to
this the Secretary stated, ‘‘That if the Prose-
cutor’s dismissal was reversed she would have
the right to be reinstated in the fund and thata
present withdrawal of the fund could in no wise
affect her status since her active membership
ended April 30, 1933, and since which time she
has never been actually returned to the teaching
service of this State’’ (p. 327).

During the said interview the Secretary of the
Fund directed the Prosecutor’s Attorney to the
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following section of Chapter 80, Laws 1919, as
amended, which govern the Teachers’ Pension and
Annuity Fund.

Section 249, Subdivision 7:

«* * % Mha membership of any person in the
Retirement System shall cease if he shall be
continually absent without pay for a period
of more than two years * * *.”

The Secretary further advised Prosecutor’s At-
torney that in filling out application for withdrawal
of her eontributions, which application is set forth
on page 334, State of Case, and marked Exhibit
(, to eliminate the printed words, ‘‘have resigned’’
and insert in place thereof the words ‘‘have been
dismissed.”” This instruction of Secretary was
followed, page 328, State of Case.

In the Agreed State of Facts the following
stipulation is set forth (p. 330, 1. 10, #28):

‘% * * That the Prosecutor never had any
intention of abandoning this proceeding or
any proceedings in which her ouster as a
teacher was contested® * *.”?

It was further stipulated that at no time did
the Prosecutor resign her position as a school
teacher in the school system of Paterson, New
Jersey (p. 328, 11. 30-33).

In the light of the foregoing faects, all of which
are undisputed and have been agreed upon by the
Respondents and the Prosecutor, there is no room
to doubt that the Prosecutor by withdrawing her
c.ontributions after her membership in the Re-
t{rement System had ceased, did not waive any
right to prosecute the Writ of Certiorari.

Fl}rthermore, it conclusively appears from these
admitted facts that the Prosecutor did not resign
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her position as a school teacher in the public
school system of the City of Paterson by with-
drawing her portion of the pension fund.

In order to effectively withdraw or resign from
an office or position the withdrawal or resignation
must be presented to the proper authority and
be accepted by it on notice to the person so with-
drawing or resigning.

The rule was enunciated in the case of Nicholson
vs. Board of Education of Swedesboro, 83 N. J. L.
36; State-Reeves vs. Ferguson, 31 N. J. L. 107
Fryer vs. Norton, 67 L. 537.

It is clear from the Agreed State of Facts that
the Prosecutor tendered no resignation; that the
Board of Education of the City of Paterson never
accepted or acted upon any alleged resignation
of the Prosecutor as a teacher in the public school
system of Paterson, New Jersey (p. 328, 11. 36-40).

The Respondents have argued in the Court be-
low that the Prosecutor if reinstated in the public
school system of the City of Paterson would re-
ceive an advantage in the Retirement Fund over
other teachers.

As indicated in the Agreed State of Facts, the
Prosecutor has never sought and does not now
seek any advantages over any teacher or class of
teachers who are members of the Pension Fund
(p. 331, 11. 30-34). :

Doubtlessly the Respondents have overlooked
Section 255, Laws of 1919, page 180, which pro-
vides for the manner in which the Pension and
Annuity Fund shall be administered. The broad
powers given to the Trustees of this Fund by the
Statute is ample protection against any undue
advantage which the Respondents unjustifiably
fear may accrue to the Prosecutor.
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Section 255, Subdivision (1) provides:

«#x * * The general administration and re-
sponsibility for proper operation of the Re-
tirement System and for making the provi-
sions of this article is hereby vested in a
Board of Trustees which shall be organized
immediately after the passage of this act. The
said board shall from time to time establish
rules and regulations for the administration
and tramsaction of its business and for the
control of the funds created herewn and shall
perform such other functions as are required
for the execution of the provisions of the Re-
tirement System * * *.7’

The Respondents’ counsel also rely upon the
case of Good vs. Union Township Board of Edu-
cation, County of Union, decided by the State
Board of Education, as establishing the doetrine
that a withdrawal from the Pension Fund is
equivalent to a voluntary withdrawal or resigna-
tion from one’s employment as a teacher. The
Respondents further argue that this case estab-
lished the doctrine that a teacher who has been
dismissed for cause acquiesces in her dismissal by
withdrawing her accumulations in the Pension
Fund.

This case besides being contrary to the decision
of the Supreme Court in the case of Board of Edu-
cation of Beach Haven vs. State Board of Educa-
tion, supra, is also distinguishable on the facts
from the case sub judice. In the case at bar the
Prosecutor’s membership in the Pension Fund
ceased by reason of her continuous absence from
active service as a teacher for more than two years
and she was therefore according to the Statute
eligible to withdraw her accumulations.
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But in the case of Good vs. Union Township
Board of Education, County of Union, relied upon
by the respondents the teacher had withdrawn his
pension money ‘‘immediately after his dismissql”
by the Board of KEducation of Union Township
for cause. T'he Pension Fund of the teacher in the
cited case was still active at the time of his with-

- drawal from the same while in the case at bar the
Prosecutor’s membership in the fund had ceased
and she was permitted by Statute to withdraw her
accumulation.

The Respondents also cited the case of Allen vs,
Board of Education of the City of Passaic, 81N, .
L., 135, to support their view. This case involves
the consideration of a different statute entirely.
This case involved the construction of Teachers’
Retirement Fund Act of 1896 as amended. No
such provision as Section 249, subdivision 7 of
Chapter 80, P. L. 1919 as amended by Chapter 57
of Laws of 1928; were involved for consideration.

The Respondents have also cited the case of
Plunkett vs. Board of Pension Commissioners, 113
N. J. L. 230, and Bennett vs. Lee, 104, N. J. L., 453.

It is difficult to see how either of these cases aids
respondents. In both cases the following quota-
tion appears:

¢¢ * * * The rule is that compulsory deduetions
from the salaries of governmental employees
by the authority of the government for the
support of a pension fund, create no con-
tractual or vested right between such en-
ployees or those claiming under them have
any right except such as are conferred by the

statutes creating and governing the fund
* kK 29




25

Similarly in the case at bar the respondents have
no greater rights than those conferred by the
statute creating and governing the Teachers’
Pension and Annuity Fund.

The act respecting the Teachers’ Pension and
Annuity Fund does not confer any power which
affects or limits one’s right to teach and the
remedies necessary to enforce that right merely
because her membership in the fund has ceased
due to continuous absence for a period of two years
without pay during which no service was rendered.

The case of Board of Education of Beach Haven
vs. State Board of Education, supra, has clearly
pointed out that the right to teach as conferred
upon the teacher by a local Board of Education or
School Distriet is not to be controlled or restricted
by any of the provisions of the Statute governing
the Teachers’ Pension and Annuity Fund.

The Prosecutor is not unmindful of Section
251, sub-division 11, which provides as follows:

foEEE A contributor who withdraws from the

service or ceases to be a teacher for any cause
other than death or retirement shall be paid
on demand her accumulated deductions stand-
ing to the eredit of his individual account in
the Annuity Saving Fund * * * .’

The rights of the Prosecutor under the facts and
case at bar are not subservient to the provisions of
the foregoing section, The facts indicate that the
Prosecutor was entitled to her contribution by
virtue of Section 249, sub-division 7 of the Statute
which provides that one’s membership in the Re-
firement Fund shall cease upon the continuous

absence of a teacher without pay for a period of
more than two years.
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The action initiated by the Trustees of the
Teachers’ Pension and Annuity Fund which
culminated in the withdrawal of the Prosecutor’s
contributions, was according to the letter of No-
vember 14,1935 (p. 332, State of Case) and accord-
ing to Agreed State of Facts (pp. 327, 328, 11. 1-10)
pursuant to Section 249, sub-division 7 of the

“Teachers’ Pension and Annuity Fund and not
Section 251, sub-division 11.

Concluding the argument on this point attention
is directed to Section 247, Teachers’ Pension and
Annuity Fund, sub-division 7, which provides as
follows:

¢ * % * Tn all cases of doubt the Board of
Trustees shall determine whether any person
1s a teacher as defined in this article * * *

Under this section before the Court could con-
sider whether or not the Prosecutor was a teacher
within the meaning and intent of the provisions of
the Statute governing the Pension and Annuity
Fund all remedies should have been first exhausted
before the Board of Trustees of the Pension and
Annuity Fund.

Board of Education of Beach Haven vs.
State Board of Education, supra, and

Ridgeway vs. Upper Freehold Board of
Education, 88 N. J. L., 530.

The question concerning the withdrawal of the
Prosecutor’s contributions was raised for the first
time by the Respondents’ motion in the Supreme
Oourt to dismiss the Writ of Certiorari. The is-
sue had never been presented either to the Com-
missioner of Education, the State Board of Educa-
tion, or to the Board of Trustees of the Pension
and Annuity Fund, and consequently was not prop-
erly before the Supreme Court.
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POINT II.

The merits of this cause are now properly
before this court for consideration.

It has appeared under Point I that the merits
of the case and the Respondents’ motion to dismiss
the Writ of Certiorari was argued together in
the Supreme Court.

Despite the fact that the Writ was allowed by
Justice Heher, the Supreme Court decided that
the motion of the Respondents to dismiss the Writ
should be granted.

In view of the fact that the Supreme Court
erred, as indicated in Point I herein, in dismissing
the Writ of Certiorari, the merits of the case are
now properly subject to inquiry by the Court of
Errors and Appeals.

This practice was established in the case of
State, Hoxsey vs. The City of Paterson, 39 N. J.
L. 489, and followed in the case of City of Passaic
vs. Gross, 99 N. J. L., 409.

Inthe case of State, Hoxsey vs. City of Paterson,
supra, Mr. Justice Dixon, speaking for the Court
of Errors and Appeals, observed :

‘¥ ** On final hearing, the defendants moved
to dismiss the Writ, on the ground that no
conclusive act or adjudication of the city was
brought up for review. This motion the Su-
preme Court granted, and accordingly judg-
ment was entered, dismissing the Writ, with
costs. That judgment is now, by Writ of
Error, subjected to review in this Court * * *.’

At page 495, the learned Justice continues:

6 % % %

I am, therefore, of opinion that the
Supreme Court rightly exercised its diseretion
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in the allowance of the Certiorari, and that its
dismissal was, for that reason, erroneous, and
should be reversed.

Upon this reversal, a question arises as
to the proper practice in this Court, whether
the record should be remitted to the Court
below, that it may proceed to a judgment of
affirmance or reversal of the corporate pro-
ceedings upon the merits, or this Court should
itself render such final judgment. The case
shows that the cause was ripe for final hea-
ing below, and that the judgment of dismissal
was given upon such hearing. Under these
circumstances, this Court should not merely
reverse the judgment below, but should also
render the judgment which ought to have
been there rendered.’’

In the case of City of Passaic vs. Gross, supra,
it was held that:

“* * * Where a Writ of Certiorari is erro-
neously dismissed by the Supreme Court on
final hearing, the Court of Errors and Appeals
will not merely reverse the judgment, but will
render such judgment of affirmance or re-
versal of the proceedings brought up by the
Certiorari as the Supreme Court should have
given upon the merits.’’

Thus, since the Supreme Court erred in dis-
missing the Writ of Certiorari, this Court, under
the authorities above mentioned, may consider
the entire cause on the merits and give such judg-
ment as the Supreme Court should have given upon
the merits of the case.
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POINT IIL

The Board of Education of the City of Pat-
erson had no jurisdiction or authority to try
the appellant on the complaint of the Guiana
Realty Corporation, a corporation of the State
of New York, made by it on October 9th, 1934.

A. The ruling of the Commissioner of Educa-
tion, dated September 25th, 1934 (pp. 288-291),
was a final disposition of the charges which were
embodied in the complaint of October 9th, 1934
(pp. 257-260).

An examination of the record clearly shows that
the ‘‘charges’’ dated October 9th, 1934, are ident-
ical with the ‘‘charges’’” dated April 8, 1933 (p.
297) upon which the Prosecutor was previously
illegally suspended and dismissed by the Board
of Education of the City of Paterson for conduect
unbecoming a teacher.

This dismissal of the Prosecutor as a school
teacher was subsequently reversed in clear and
convincing language of the Commissioner of Edu-
cation who on September 25th, 1934, stated:

“* * % In accordance with these rulings of
the Supreme Court, Miss Smith was illegally
dismissed, The Board of Education of the
City of Paterson is directed to pay her sal-
ary from February 6, 1934, and to immedi-

ately reinstate her in its School System’’ (p.
290, 1. 38).

Th.e foregoing ruling was the culmination of a
hearing held in accordance with Section 10 of the
School Law which provides as follows :
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10. SerTLEMENT OF DISPUTES BY Smum
SUPERINTENDENT; APPEAL TO STATE Boarp—
The state superintendent of public instrue.
tion shall decide, subject to appeal to the
State Board of Education and without cost
to the parties, all controversies and dis.
putes that shall arise under the school laws,
or under the rules and regulations of the
State Board of Education. The facts i
volved in any controversy or dispute shall, if
he shall so require, be made known to him by
written statement by the parties thereto,
verified by oath or affirmation, and accom-
panied by certified copies of all documents
necessary to a full understanding of the ques-
tion wn dispute, and his decision shall be bind-
wmg until, upon appeal, a decision thereon shall
be gwen by the State Board of Education.
(P. L. 1903, 2d Sp. Sess. P. 7.)

This section plainly placed the burden upon the
State Superintendent now the Commissioner of
Eduecation to redetermine the entire controversy
which had been presented previously to the local
board of education. The proceeding contemplated
is not a strict review on matters of law only. The
Commissioner is empowered under this Statute to
redetermine the facts involved in any cause that
comes under his jurisdiction.

The decision of the Commissioner, once made, is
according to Section 10 of the School Law binding
on all parties ““until upon appeal a decision thereon
shall be given by the State Board of Education”.
Such decision of the Commissioner has the conclu-
sive quality of a judgment pronounced in a legally
created court of record.

The effect of decisions of the State Superintend-
ent now replaced by the Commissioner of Educa-
tion has been fully considered by our courts.
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In the case of Thompson vs. Board of Education,
57 N. J. L. 628, Mr. Justice Garrison speaking for
the Supreme Court stated at page 630:

“Tor present purposes it is entirely un-
important whether the decision of the state
superintendent was warranted by the facts
before him or whether it was grossly erro-
neous, inasmuch as he had undubitable jur-
isdiction over the parties and the subject-
matter. There is no distinetion in point of
conclusiveness between the decisions of a
special tribunal such as this and the judg-
ments of a court of record. The sole differ-
ence is in the presumption of jurisdiction
that inheres in general courts alome. If the
right of the special tribunal to pass on the
matter in controversy between the parties
be established, its determinations are con-
clusive upon the parties until reversed by
some appellate court. As a general rule,
whenever any person is given authority to
hear and determine any question, such de-
termination is, in effect, a judgment having
all the properties of a judgment pronounced
in a legally created court of limited juris-
diction acting within the bounds of its au-
thority. In the present case, the legislature
for the government of a particular branch
of the public service has given authority to
a special tribunal to hear and decide all
controversies arising thereunder. The ex-
press provision that the decisions of these
tribunals shall, until reversed on direct ap-
peal, be binding on the parties is nothing
more than a declaration of the legal effect
of such decisions where jurisdiction to pro-
nounce them is established.”’




To the same effect

Draper vs. Commissioner of Public In.
struction, 66 N. J. L., p. 54;

Jefferson vs. Board of Education, 64N, J.
L., p, 59;

Buren vs. Albertson, 54 N. J. L., p. 72;

Stockton vs. Board of Education, 72N, ],
L., p. 80;

DuFour vs. State Superintendent, 72N, J,
L., p. 371.

From these citations, it is manifest that not only
has the decisions of the Commissioner the effect
of a judgment at law but it is also conclusive and
binding on all parties ‘‘until upon appeal a deci-
sion thereon shail be given by the State Board of
Education’’.

In the case sub judice, after the Commissioner
had determined the appeal of Clara L. Smith and
had ordered her reinstatement as a teacher and
directed that she be paid her back salary, the Board
of Education of the City of Paterson did not take
any further appeal to the State Board of Educa-
tion as prescribed by Section 10 of the School Law.

In this decision of the Commissioner (page 288)
there was no reservation either expressly or im-
pliedly authorizing or remanding the case back to
the Board of Education of the City of Paterson for
a new trial or further proceedings. Nothing could
be plainer than the finding that the appellant was
illegally dismissed ; that her salary should be paid
and that she be reinstated as a teacher.

In 15 Standard Encyclopedia Procedure titled
“Judgments,’’ page 600, the text reads:

“(C) Waere JupeMENT VAcarep ok RE-
VERSED—AS a general rule when a judgmt?llt
is vacated or set aside by the court in which
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it was entered or reversed by an appellate
tribunal and remanded for further proceed-
ings, it thereby loses its concluswe character
is a bar to a subsequent action. But where
a reversal is upon the merits of the contro-
versy, it bars any further action upon the
same matter.”’

In the case at bar a remand for further proceed-
ings is manifestly lacking in the judgment of the
Commissioner. Furthermore, the unequivocal
Janguage of the Commissioner’s judgment is upon
the merits of the controversy. In the decision, the
(ommissioner reverses the judgment of the Board
of Education, orders the appellant to be reinstated
and directs her salary from the time of her dis-
missal to be paid (p. 290, 11. 38-41; p. 291, 11. 1-25).
In view of the clarity of the language used in the
Commissioner’s decision, it cannot be contended
seriously that his judgment was not on the merits.
For the same obvious reason the attempt on the
part of the Board of Education to read into the
decision of the Commissioner a remand for fur-
ther proceedings, falls by the mere suggestion of it.

Assuming (without conceding) that a remand
could fairly be read into the decision of the Com-
missioner or that the decision of the Commissioner
was without prejudice to further proceedings on
the part of the Board, it is apparent that even this
argument is unavailing. To begin with, the Board
made no attempt to retry the case on the original
complawnt. It assumed no further jurisdiction in
the matter. It complied with the order of the Com-
missioner’s by reinstating the appellant and by
paying her salary. This action at once destroyed
the subject matter of the complaint.

Upon the rendition of the Commissioner’s judg-
ment, two courses were open to the Board. It had
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the right to appeal the judgment of the Commis.
sioner or, if it thought that the Commissioner hag
not decided the case on the merits, it had the right
to request a revision of the Commissioner’s order
striking from it the clause directing payment of
salary and rewmstatement to the appellant and fur-
ther requesting that the proceedings be remanded
to the Board for further action.

"~ The Board followed neither of these courses but
destroyed the subject matter of the charges by pay-
ing the appellant and reinstating her in the school
system of Paterson. This procedure on the part
of the Board was a complete bar to the considera-
tion of a new complaint made by the original com-
plainant and covering the same charges as those
embodied in the original complaint.

In presenting the appeal before the Commis-
sioner, respecting the appellant’s previous dismis-
sal, not only questions of law, but also questions of
fact were argued. The local Board also argued
both questions of law and faect.

The reason which prompted the Commissioner
to reverse the judgment of the Board s unimpor-
tant. It is the mould of the judgment that deter-
mines the rights of the parties to the action. This
is particularly so when both the questions of law
and fact involved in the controversy were argued
by both sides. It seems clear that if a new trid
or further action ow the part of the Board was
contemplated by the Commissioner, he would have
so decided. But the finding of the Commissioner
that the appellant was illegally dismissed was
tantamount to a finding of fact. It was equivalent
to a judgment of ‘‘not guilty’’. It cannot be
disputed that the Commissioner had either the
right to affirm or reverse the judgment of the
Board or the right to award a new trial.
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This is particularly so in view of the langunage
of Section 10 of the school law which makes the
decision of the Commissioner binding and con-
clusive until an appeal has been taken and decision
thereon shall be given by the State Board of
Education. Of these three alternatives the Com-
missioner reversed the judgment adjudicating
the rights of the parties.

There have been many cases where a reversal
by an appellate court after due consideration of
the law and facts of the case, will bar the bring-
ing and maintaining a new suit, especially where
there is no remanding order contained in the
judgment of reversal.

This rule was announced in the case of

Strottman vs. St. Louis Iron Mountain
and Southern Railway Company, 228
Mo., 154, 128 Northwestern 185;

Platz vs. Burton Cider and Vinegar Com-
pany, 28 New York Supplement 385;

Larkins vs. Terminal R. Asso., 122 Tl
Appeals 246, affirmed in 221 II1. 428, 77
Northeastern 678.

The Respondents contend that the decision of
the Commissioner rendered on September 25th,
1934, was not a bar to the bringing and prosecu-
tion of the new complaint of October 9, 1934. It
argues that the Commissioner had decided the
previous cause on a question of jurisdiction solely.

Assuming (without conceding) that the Com-
missioner did decide the jurisdictional question
only, then, in that event, the course open to the
Bpard was to request a revision of the Commis-
sioner’s judgment so as to permit a retrial. The
failure of the Board to follow this course and the
destruction of the subject matter of the charges
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prevented any further or additional action wif]
reference to the same.

An analogous situation to the case sub judice was
presented in Jayson vs. Pa. Railroad Co., 101 N,
J. L. 159. In that case, Jayson filed a petition
with the Workmen’s Compensation Bureau for
compensation. His right to compensation ge

. pended upon whether he was engaged at the time
of his injuries in intrastate commerce.

At the hearing, the deputy commissioner held
that Jayson was not éngaged in intrastate com-
merce, but was in fact engaged in interstate com-
merce, and dismissed his petition for lack of juris-
diction. He then appealed to the Essex County
Court of Common Pleas, which reversed the rul-
ing of the Compensation Bureau on the question
of jurisdiction and decided the case upon the rec
ord before the bureau on its merits, awarding
Jayson temporary and permanent compensation.

The railroad company appealed to the Supreme
Court which affirmed the judgment of the Court of
Common Pleas, and the matter was appealed from
the Supreme Court to the Court of Errors and
Appeals.

The question at issue was what disposition
should the Court of Common Pleas have made in
view of the statute which provided that the trial
of such appeal shall be based exclusively on the
transeript of the record and testimony, and at the
time fixed for hearing, argument may be presented
by each side to the Judge, who shall in a summary
manner, decide the merits of the controversy and
the judgment of the Court of Common Pleas shall
be conclusive and binding.
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In 101 N. J. L., page 162, the late Mr. Justice
Katzenbach said,

“The proceeding, as conducted by the
deputy commissioner of the Compensation
Bureau, was one to determine whether or
not it had jurisdiction. This is shown by
what occurred at the hearing. The deputy
commissioner said after the motion to dis-
miss was made: ‘On that motion I will re-
serve decision on that point subject to
proof. If there is not enough testimony
here to conclude whether or not it is intra-
state commerce, then Mr. Knight is abso-
lutely right. After that point is decided
we will go on with the additional testimony.’
The deputy commissioner then decided that
Jayson was engaged in interstate com-
merce. THIS WAS EQUIVALENT TO
SUSTAINING A PLEA THAT THE
COURT IN WHICH AN ACTION IS IN-
STITUTED HAS NO JURISDICTION
TO ENTERTAIN IT. WHEN SUCH A
DECISION IS RENDERED AND THE
PARTY AGGRIEVED TAKEN AN AP-
PEAL, WHICH 1S SUCCESSFUL 1IN
REVERSING THE DECISION OF THE
LOWER COURT, THE APPELLATE
COURT REMANDS THE CASE TO THE
LOWER TRIBUNAL TO BE HEARD.
IF 4 JUDGMENT OF NONSUIT IS DI-
RECTED BY A TRIAL COURT TO BE
ENTERED, AND THIS JUDGMENT IS
REVERSED ON APPEAL, THE AP-
PELLATE COURT REMANDS THE
CASE TO THE LOWER COURT FOR RE-
TRIAL. TIn the present case there was no
opportunity afforded the railroad company
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before the Compensation Bureau to gyh.
mit testimony upon the merits of the qop.
troversy. The Court of Common Pleas,
after reversing the Compensation Buregy
upon the question of jurisdiction, did nof
afford the railroad company an opportunity
to submit testimony upon the merits of the
controversy. It is true that in section 19
of the Employers’ Liability Act, as amended
by chapter 229 of the laws of 1921 (Pamph,
L., p. 731), it s provided ‘that the trig
of such appeal (the appeal to the Court of
Common Pleas) shall be based exclusively
on the tramscript of the record and testi-
mony, and, at the time fized for the hew-
wng, argument may be presented by each
side, to the said judge, who shall in a sum-
mary manner decide the merits of the con-
troversy, and the judgment of the Court of
Common Pleas * * * shall be binding.’
This section contains a proviso that noth-
tng contained wn the act shall be construed
as limiting the jurisdiction of the Supreme
Court to review questions of law and fact
by certiorari WHILE THE PROVISIONS
OF THIS SECTION OF THE STAIUTE
GIVES A COURT OF COMMON PLEAS
THE POWER TO DECIDE THE MERITS
OF THE CONTROVERSY UPON THE
TRANSCRIPT OF THE RECORD AND
TESTIMONY YET THE ACT DOES NOT
IN TERMS PROHIBIT THE COURT OF
COMMON PLEAS FROM SENDING
BACK THE CASE TO THE COMPENS4-
TION BUREAU FOR HEARING. WE
THINK THE PROPER CONSTRUCTION
TO BE PLACED UPON THIS SECTION
OF THE ACT IS THAT IT GIVES THE
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COURT OF COMMON PLEAS AUTHOR-
ITY TO DETERMINE THE MERITS OF
THE CONTROVERSY IN THOSE CASES
WHERE THE COMPENSATION BUREAU
HAS HEARD TESTIMONY UPON THE
MERITS AND DECIDED THE CASE UP-
ON THE MERITS. 1t would be a denial of
justice, at least, if not of due process of law, to
permit under the circumstances of the present
case the foreclosure of the appellant from
submitting testimony wupon the merits of
the controversy. The appellant has not been
lacking in diligence at any stage of the liti-
gation. The compensation bureau decided the
case, as has been stated, upon the question of
jurisdiction. It afforded the appellant no op-
portunity to submit evidence on the merits.
The appellant urged before the Court of Com-
mon Pleas and the Supreme Court its claim
to have the case sent back for a hearing upon
the merits, if the question of jurisdiction
should be decided adversely to its contention.
The Supreme Court clearly had in its inherent
power the right to remand the case to the
compensation bureau for a hearing upon the
merits. We are of the opinion that its failure
to do so was error.

The judgment of the Supreme Court is
accordingly reversed. The case will be re-
mitted to the Workmen’s Compensation Bu-
reaw to be heard upon its merits.”’

Undoubtedly, if the Commissioner had in mind
a new trial, he would have been as specific as the
Court of Errors was in the Jayson vs. Pa. Rail-
?’O'ad., supra, or if the Board felt that the Com-
missioner had intended a mew trial or a further
proceeding, the right to find out the Commis-




sioner’s intent was not barred to it. The failure
of the Local Board to appeal from the decision
of the Commissioner, or even to request a revision
of it precluded it from trying the appellant at 5
later date on a new complaint involving the same
charges. This is particularly so when the subject
matter of the charges was destroyed by the Com-
. missioner’s order for reinstatement and his order
for payment of salary, both of which orders were
complied with by the Board (pp. 288-291).

In the case last cited, it should be noted that
the Compensation Bureau had not heard the tes-
timony on the merits and that when the matter
was before the Court of Common Pleas, the merits
of the controversy had not been presented.

In the case at bar, however, both the Board in
the first proceedings, and the Commissioner had
before them the entire case. Arguments on the
law, and facts were presented and considered by
the two tribunals, consequently, the action of the
Board respecting the prosecution of a new com-
plaint, the subject matter of which had been
destroyed, and the trial of the appellant on the
new complaint was without foundation.

Before concluding the argument under this
point, attention is directed to the anthorities.estab-
lished by the State Board of Education that re-
manding orders in reversals of judgment are not
unusual. Reversals of judgments of Boards of
Edueation and of the Commissioners of Educa-
tion have included remanding orders in the follow-
ing cases: Wallace vs. Board of Education of the
Township of Greenwich, Cumberland County;
Cassidy vs. Board of Education, Jersey City;
Cheesman vs. Board of Education of Gloucester
City, School Law Decisions, 1928, page 156.
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These cases are a complete answer to the argu-
ment of the respondent’s counsel that the Com-
missioner of Education when the matter was be-
fore him for the first time had no right or authority
to remand the case to the Board of Education of
the City of Paterson for a new trial.

POINT 1IV.

That the matters set forth in the complaint
dated October 9, 1934, are cognizable if at all
in a court of civil jurisdiction only.

The matter set forth in the charges preferred
by the Guiana Realty Corporation concerns purely
a private transaction between Clara L. Smith and
the said corporation. The Department of Public
Instruction of the City of Paterson had no interest
therein.

There are no allegations in the charges and
there was no proof adduced at the trial which con-
neet any of the alleged indiscretions of the Prose-
cutor with the school system of the City of Pater-
son. There are no allegations and no proof was
submitted whereby the school system of the City
of Paterson or any person connected therewith
or any pupil therein, was undermined by reason
of the transaction between the Prosecutor and the
Guiana Realty Corporation wherein the Prose-
cutor sought to and did borrow the sum of $500.00.

Peculiarly, in the proceeding in which the
Prosecutor was previously found guilty of conduct
unbecoming a teacher and for which she was ille-
gally suspended and dismissed, the Board of Edu-
cation of the City of Paterson was not even inter-
ested in pressing or prosecuting the same. Those
charges were prosecuted by Harry G. Bragg, the
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private counsel of the Guiana Realty Corporatig
(p. 181, 1. 35). The counsel to the Board of By
cation, in that proceeding was not directed
appear or participate in the proceedings in it
behalf. This lack of interest of the Board of Edu.
cation at that time is corroboration of the faf
that the Board apparently considered the matter
a private one only.

At the trial of this cause, there were present,
John R. Wilson, Superintendent of the Schools of
Paterson, Louis A. Bennert, Supervisor of Public
Instruction, and Ralph Ritchie, Principal of the
school wherein the Prosecutor was a teacher.
Neither of these gentlemen lifted an accusing
finger against the Prosecutor respecting her
capabilities or integrity as a school teacher dur-
ing any period of her experience as a teacher in
Paterson (p. 187, 1. 15-25). :

It is quite apparent that the object of the com-

plaint was merely to enforce a private obligation
due and owing by the Prosecutor to the Guiana
Realty Corporation (p. 240, 11. 23-35). The com-
plainant in this matter, on numerous occasions
has attempted to place the badge of criminality
on the alleged indiscretions of the appellant. The
results of the complainant’s persistence and perse-
cution in the criminal field have been nil (pp. 285,
286, 287). :
" The evidence is clear and convincing and is sup-
ported by documentary evidence of the Court of
General Sessions of the State of New York, that
the Prosecutor was cleared by a jury of forgery
relating to the same subject matter contained in
the charges, and which was the basis of her dis
missal (p. 285; p. 113, 1. 30-40; pp. 114, 115).

Two other indictments, one charging granl
larceny (p. 287) and the other charging forgery
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in the second degree, were dismissed on motion of
the District Attorney of the State of New York
with the consent of the Court of General Ses-
sions (p. 286). With these apparently groundless
charges of fraud and grand larceny, the complain-
ant in this cause again attempts to haunt the
Prosecutor.

With the criminal angle of this case absolutely
eliminated by the Courts of competent jurisdic-
tion of the State of New York, the only redress
left to the complainant was to pursue its remedy
for the collection of moneys due it in the civil
courts.

Knowing that its claim against the Prosecutor
was tainted with usury, the Guiana Realty Cor-
poration was reluctant to resort to the Courts of
civil jurisdiction and instead attempted to enforce
its obligations by means of preferring charges
before the Board of Education. The utter lack
of relationship between these charges and the
ability or integrity of the Prosecutor in the dis-
charge of her duties as a school teacher in Pater-
son is ample reason for the reversal of the action
heretofore taken by the local and State Board of
Education and the Commissioner of Education.

The mere injudicious handling of business af-
fairs by one not experienced in the ways of com-
merce is not sufficient to disqualify omne in the
conduet of her profession.
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POINT V.

The Board of Education of Paterson, New
Jersey, erred in finding the Prosecutor guilty
of conduct unbecoming a teacher and in dis-
missing her from the public school system of
the City of Paterson.

At the conclusion of the respondent’s case and
at the conclusion of the trial the prosecutor moved
for a dismissal of the charges on the ground that
no credible evidence or testimony was presented
indicating that she was guilty of conduct unbe-
coming a teacher. These motions were both
denied (pp. 183-192; p. 247, 1. 35-40; p. 248,
i1, 1-37).

The gravamen of these charges is that Clara L.
Smith perpetrated a fraud upon the Guiana
Realty Corporation and induced it to lend her
$500.00.

1t is claimed that she forged the name of Lewis
A. Bennert to a certain letter (Exhibit P-4, pp.
263-264). Of this there is no positive proof, the
board relied purely on innuendo. There is no
evidence in the case that Clara L. Smith placed
the signature of Lewis A. Bennert on that letter.
No handwriting experts attempted to connect
Clara L. Smith with that letter (p. 170).

The further innuendo in this case is that the
prosecutor forged the name of Benjamin Thomas
on Exhibit P-5, p. 264, and once again there is 10
proof that Clara L. Smith signed the name of
Benjamin Thomas or was in anywise connected
with the placing of his name on that document.
But there was cogent proof in the case that o
forgery was committed by William Sherrill of the
Guiana Realty Corporation (pp. 92-93).
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The proof further indicates that William Sher-
1ill took the acknowledgment of Benjamin Thomas
(page + of Exhibit P-5, p. 264). This acknowledg-
ment of Benjamin Thomas was taken by William
Sherrill as Notary Public of New York on Sep-
tember 15th, 1932. This acknowledgment has
been blotted out and was in that condition at the
time of trial.

Attention is directed to the original exhibit now
on file with the return to the writ in this court.
An examination of this original exhibit would in-
dicate that this acknowledgment was removed by
typewritten interlineations. This document ac-
cording to the evidence in the case has always been
in control of the Guiana Realty Corporation. It is
this type of evidence which the respondent relied
upon as grounds for dismissal of the prosecutor
from the school system of Paterson.

This man Sherrill who was a most reluctant and
reticent witness (pp. 93-94-95) had been convicted
of erime (p. 113, 1. 10). His testimony was in-
eredible. At another stage of the proceedings he
again exhibited his reluctance to respond to ques-
tions propounded by the prosecutor’s counsel. He
was asked to write the name of Lewis A. Bennert
which he refused to do. This refusal was con-
curred in by the Board of Education of the City of
Paterson (p. 130, 1. 27-40; p. 131, 11. 13-20).

With the issue of forgery paramount in the case
and strong evidence of forgery on the part of
Sherrill appearing in the case, the refusal by the
Board to order Sherrill to write the name of Lewis
A. Bennert was tantamount to the suppression of
I‘naterial evidence. All of which was most pre-
Judicial to the prosecutor.

: I‘t is difficult to understand in what manner the
(fniana Realty Corporation was defrauded.
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The mere non-payment of the balance due to the
corporation is certainly not fraud. At the time
the loan was negotiated the Guiana Realty Cor-
poration in addition to the prosecutor’s note iy
the sum of $500.00 demanded and received two
additional co-makers and endorsers (BExhibit P-5,
pp. 2-3). Furthermore the corporation was named

. the sole beneficiary under the prosecutor’s pension
fund and continued to be the sole beneficiary
down to August 19, 1934 (p. 198, 1l. 1-9; p. 105,
1l. 27-40; p. 106, 1L 1-11, 1l. 29-45; p. 107, 11. 1-15).
That prior to being nominated as sole beneficiary
in the said Pension Fund the mother of the prose-
cutor had been the sole beneficiary.

Throughout the criminal prosecutions in the
State of New York against the prosecutor and
through the previous trial before the local board
of education, the sole beneficiary under that pen-
sion fund was still the Guiana Realty Corporation.

The withdrawal value of this fund when the
Guiana Realty Corporation was named benefi-
ciary, which was at the time the loan was nego-
tiated, was $891.20.

That the purpose in naming the Guiana Realty
Jorporation sole beneficiary of her pension fund
was to further secure the repayment of the loan.

The loan involved in this ease amounted to the
sum of $500.00, tainted to be sure, with usury
(p. 196, 11. 1, 2). If the Guiana Realty Corpora-
tion claims to have been defrauded by the alleged
Bennert letter, Exhibit P-4, or by Exhibit P-j, i
must be remembered that the corporation subse-

quently accepted at divers times and in divers

amounts sums totaling $154.00, whieh it credited

on account of the loan (p. 116, 11. 10-20; p. 231, 1.

25-40).
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No attempt was ever made to rescind the loan.
The complainant was content to receive payments
on account thereof from the prosecutor and all its
dealings with the prosecutor are consistent with
a waiver of the alleged indiscretions of the prose-
cutor.

Payments totaling $154.00 were made by the
prosecutor on account of the loan after the check
(Exhibit P-6), was issued to the Guiana Realty
(orporation (p. 231, 1l. 25-40). Furthermore, it
is now interesting to note that the complainant has
pyramided the amount due it from the prosecutor
to a sum in excess of the original debt. The evi-
dence on this point is most enlightening. The
Guiana Realty Corporation claims that the prose-
cutor is now indebted to it in the sum of $639 20
(p. 116, 1. 39-42; p. 118).

In the case at bar the Board of KEducation of
{he City of Paterson closed its eyes to the record
of acquittal of the prosecutor before a judge and
jury of the Court of General Sessions of the State
of New York. It closed its eyes to the dismissal
of two other indictments against the prosecutor.
All these three judgments of the New York State
Courts involved the same subject matter as does
the charges upon which the prosecutor was tried
and upon which her dismissal as a teacher was
based (pp. 285-287). The respondent also con-
tended that the prosecutor defrauded the Guiana
Realty Corporation by stating in Exhibit P-5 that
she was not indebted to anyone other than a build-
ing and loan association. The testimony of Wil-
liam Sherrill is dispositive of this charge. At
page 105, lines 7-13, Sherrill testified as follows:

“Q. Mr. Sherrill, she did tell you she
needed the money to pay obligations? A.
Sure, sure.
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Q. No question about that? A. Sure,
Q. She needed the money to pay obliga-
tions? A. Oh, yes, she told me that, yes.”

It is apparent from the foregoing testimony that
Sherrill and the Guiana Realty Corporation were
well aware of the fact that the Prosecutor was in-
debted and needed the moneys to pay obligations,
In corroboration of Sherrill’s testimony the Proge.
cutor stated that the object in borrowing the money
was to pay obligations, particularly obligations of
her father (p. 217, 1. 33-42; p. 218, 11. 1-23; p. 223,
1I. 1-15).

It is true that the Prosecutor is still indebted
to the complainant, the exact amount of which is
clearly in dispute. It is further true that the
Prosecutor was unable to honor certain post-dated
checks. This, as the evidence indicates, was be-
cause certain obligations and certain negotiable
paper in the form of checks had been issued to her
and which were in amounts more than sufficient to
take care of the demands of the complainant, even
at their worst, were dishonored (p. 198, 1. 30-41;
p. 199).

It should also be remembered that in addition to
the inexperience of the Prosecutor in matters com-
mercial and her reliance upon her father’s debtors
to make good their obligations and in addition to
her father’s eritical illness there was also present
from the time the loan was negotiated and for a
considerable period thereafter perhaps the most
distressing economie conditions in the history of
the country.

It will be recalled that during this period finan-
ciers of great experience were unable to cope with
the existing emergencies. It was during this period
that great industrial empires collapsed.
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Despite the stress of the times and her circum-
stances the Prosecutor conducted herself as best as
her limited experience would permit. The judg-
ment of the Board of Education of the City of Pat-
erson was stretched far beyond the proof adduced
in the case, especially when the charges made had
no relationship to the Prosecutor’s record of ef-
ficiency, ability, integrity and good conduct during
her fourteen years as a teacher in the public school
system of Paterson.

POINT VI

The complainant, Guiana Realty Corpora-
tion, was guilty of laches.

The complaint in this cause bears date the 9th
of October, 1934. The alleged indiscretions of the
appellant all took place September 15th, 1932.
More than two years have elapsed. It is mani-
festly unfair to try a school teacher on charges
relating to matters that have occurred over two
years ago. This is particularly true in the case
at bar because certain testimony and proof which
might have been available to the appellant has,
due to the lapse of time, been difficult to obtain.
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POINT VIIL

The Board of Education erred in rejecting
very material and pertinent evidence.

During the course of the trial, the Board of
Education refused to permit the appellant to ask
certain questions, all of which were relevant, con.
petent, and material to the issue involved. The
failure of the Board to permit the evidence which
the appellant sought to adduce, was clearly prej-
udicial to her cause. The Board refused to per-
mit answers to the following questions, pro-
pounded to William Sherrill:

‘“When was the last time the Guiana Realty
Corporation held a meeting?”’ (Page 9%,
11. 35-41).

‘“‘Has the corporation still got a fran-
chise, Mr. Sherrill?’’ (Page 96, 1. 11 to p.
99, 11. 1-10).

“Mr. Sherrill, as president of the Guiana
Realty Corporation, can you tell us when the
last annual report was submitted to the Sec-
retary of the State of New York?”’ (Page
99, 11. 1-10 to p. 100, 1L 1-11).

“Is the Guiana Realty Corporation
licensed by the Banking Department of the
State of New York?’’ (Page 100, 11. 18-40;
p. 101, 1L. 1-10).

The Board’s rulings relative to the foregoig
questions were appropriately challenged.

All of the foregoing questions were directed
to the competency of the Guiana Realty Corpora-
tion to make the complaint in this cause. The
object of these questions concerned the present
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existence of the Guiana Realty Corporation. If
the Guiana Realty Corporation had no valid ex-
istence at the time the charges were preferred or
at the time of the trial, of necessity a complaint
by it would have no valid inception. Yet, the Board
refused to permit the foregoing questions, the
object of which was so vital to the Prosecutor’s
cause. Furthermore, these questions involved the
credibility of the witness, William Sherrill.

The Board also refused to permit the witness,
William Sherrill, to answer the following question:

“Mr. Sherrill, will you please write the
name of Louis A. Bennert on that paper?”’
(Page 130, 11. 27-40; p. 131, 11. 1-20.)

This ruling was also challenged in the appro-
priate manner. This question in view of the issue
of fraud and forgery raised by the complainant,
was very pertinent and material to the Prosecu-
tor’s cause. It involved the credibility of the wit-
ness, William Sherrill, and the failure of the
Board to permit this question was tantamount
to the suppression of evidence which would tend to
prove the falsity of the complainant’s charges and
would expose the complainant and the witness,
William Sherrill, in their true light.

The Board erred in refusing to grant counsel
for the Prosecutor a continuation of the hearing,
the purpose of which was to obtain testimony of
one Cyril Wilson, teller in the Dunbar National
Bank (p. 245, 11. 22-40; p. 247, 1. 1-35). This
witness was most important; he was the only
person who was in a position to know the truth
as to what occurred at the Dunbar National Bank.
His testimony would tend to disprove the charges
made by the complainant. The failure of the
Board to grant this request to the Prosecutor was
highly prejudicial.
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Before concluding, reference is hereby made
to Section 11 of the Certiorari Act P. I, 1907,
page 95; 1 C. S., pages 405, 406, which provides s
follows:

“In all cases of writs of certiorari noy
pending or hereafter brought to—review the
proceedings of any special statutory tribunal,
or to review the suspension, dismissal, re.
tirement or reduction in rank of any person
holding an office or position, state, county,
or municipal from which he is removed only
for cause and after trial, the Court shall de-
termine disputed questions of fact as well gs
of law. The Court may reverse or affirm in
whole or in part, such—finding or determin-
tton, suspension, dismissal, retirement or re-
duction wm rank reviewed.’’

In the light of the decision of State, Hoxsey vs.
Paterson, supra, and City of Passaic vs. Gross,
supra, to the effect that where a Writ of Certioran
was erroneously dismissed on final hearing, the
Court of Errors will render such judgment as the
Supreme Court should have given on the merits,
the Court of Errors and Appeals would have the
same rights as those possessed by the Supreme
Court under Section 11 of the Certiorari Aect, viz;
“‘to determine disputed questions of fact as well s
of law and to reverse or affirm in whole or in part
such finding or determination, suspension, refire
ment or reduction in rank reviewed.”’

This right to review the law and the facts is not
to be restrained by the results reached by the Con-
missioner of Education and by the State and Local
Board of Eduecation.

In the case of Lazzio vs. Primo Silk Co., 114N.
J. L., 450 affirmed 115 N. J. L., 506 the following
rule was enunciated:
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« # % % We are unable to concur in the result
roached by either the bureau or the Court of
(lommon Pleas. And while we are not unmind-
ful of the cases which hold that the result
reached by two independent tribunals should
not be lightly disturbed on appeal (Berlinger
vs. Medal Silk Co., 113 N. J. L., 476), neverthe-
less we do not regard that principle of law as
a bar to our comsideration of a given case par-
ticularly so if and when we conclude that the
result reached merits and needs be disturbed.
Section 11 of the Certiorari Aect. (1 Comp.
Stat., 1910, p. 405, # 11).”’

In reviewing the law and facts under Section 11
of the Certiorari Act in order to determine
whether to “‘reverse or affirm in whole or in part’’
the finding and determination resulting in the dis-
missal of the Prosecutor as a teacher in the public
schools of Paterson, this Court has the rights and
should consider the penalty imposed upon the
Prosecutor.

The right to consider the effect of the judgment
imposed upon the Prosecutor and to reverse or
affirm the same in whole or in part under the above
statute may be likened unto the supervisory power
which the Supreme Court exercises in proceedings
fo discipline a member of the bar.

A careful examination and consideration of the
record in the case at bar and of the weight of evi-
dence contained therein, in accordance with the
loregoing statute, it is respectfully submitted, will
lot warrant this Court in sustaining the dismissal
of the prosecutor as a teacher in the public school
system of the City of Paterson, /7
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BRIEF OF RESPONDENTS-APPELLEES.

Nore: It is respectfully called to the attention of
the Court that throughout this brief the
Board of Education of the City of Paterson
in the County of Passaic is referred to as
the Respondent.

Statement of Facts.

This appeal brings up for review a judgment of
the New Jersey Supreme Court dismissing the
Writ of Certiorari, in a Per Curiam opinion filed
December 15th, 1936.

Prosecutor-Appellant, a school teacher in the
public school system in Paterson, was dismissed
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by the Board of Education on May 10th, 1934, fol-
lowing a hearing on charges of conduct unhe.
coming a teacher in that she secured a loan from
a financial corporation through misrepresentation
and fraud which made her irresponsible and mor-
ally unfit to teach school. She appealed to the
Commissioner of KEducation who held that her
dismissal was illegal on the ground that one of
the Board members, who participated in the de-
cision of her case, was absent during part of the
trial.

The Commissioner did not pass on or deter-
mine the other grounds urged relating to the
merits of the case, and directed that she be rein-
stated but refrained from remanding the case for
further proceedings, leaving it to the Board to de-
termine its future course of action.

The teacher was promptly reinstated by the
Board but on the day of her reinstatement, Octo-
ber 11th, 1934, a new charge embodying the same
complaints, was received by the Board of Edu-
cation, preferred by the same complainant. She
was forthwith suspended, re-tried and again
found guilty and aismissed by unanimous decision
of the Board.

Prosecutor again appealed to the Commission-
er of Education who on February 8th, 1935, af-
firmed the dismissal. Prosecutor then appealed
the decision of the Commissioner to the State
Board of Edueation, and on July 20th, 1935, the
State Board affirmed the decision of the Commis-
sioner and concluded its opinion in the following
language :

““The Appellant (prosecutor) having re-
ceived a fair trial and it not appearing that
the decision of the Board was contrary to

the evidence, we find, in accordance with the
rule several times announced by this Board
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under similar circumstances that the Com-
missioner’s decision was right, and recom-
mend that it be affirmed.”’

Appellant, being still dissatisfied with the rul-
ings of both these tribunals, applied for and se-
cured on the 19th day of December 1935, a Writ
of Certiorari from the Honorable Harry HEHER,
Justice of the New Jersey Supreme Court.

Subsequent to the decision of the State Board
of Education, namely, on November 25th, 1935,
Appellant made formal application on a special
form specifically provided for that purpose to the
New Jersey State Teachers’ Pension and Annuity
Fund for the withdrawal of her entire accumulat-
ed contributions in the Fund.

This application set forth that she had been dis-
missed from the service and that she was not un-
der contract for further service as a teacher in
the public school system in New Jersey.

On or about December 9th, 1935, the Pension
Fund acted favorably on this application, ac-
knowledged her representation that she was in
fact no longer under contract for further service
as a teacher, and remitted to her in full her accu-
mulated savings in this Fund.

These acts were committed by the Appellant
prior to her application for the Writ of Certiorari
and were not disclosed to the Honorable Justice
Harey Hempr, who allowed the Writ in her peti-
tion or affidavits that accompanied her applica-
tion,

The Respondent, upon learning of the with-
drawal by the Appellant of her accumulated sav-
ings in the Teachers’ Pension and Annunity
Fund, applied to Mr. Justice HeaER to amend the
return to the Writ by including these pertinent
matters in order to afford Respondent an oppo-
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tunity to move for the quashing of the Writ and
a dismissal of the Allocatur.

This application was denied without prejudice.
Respondent presented to the Supreme Court at
the May Term 1936, a motion to dismiss the Writ
on the grounds that the Prosecutor abandoned
her position prior to her application for the Writ
of Certiorari by the withdrawal of her total ac-
cumulated savings in the Teachers’ Pension and
Annuity Fund, and on the grounds that the Proge-
cutor acquiesced in her dismissal by her with-
drawal of her total accumulated savings in the
Teachers’ Pension and Annuity Fund, and on the
further grounds that she resigned as a school
teacher when she retired from the Teachers’ Pen-
sion and Annuity Fund, withdrawing her savings
therefrom.

This Motion, No. 240, of the May Term, 1936,
of the New Jersey Supreme Court, was support-
ed by affidavits, and was resisted by the
Appellant by affidavit. Following the argu-
ment on the motion to dismiss the Writ, the
Court sustained Respondent’s contention and rul-
ed that the Prosecutor-Appellant, by withdrawing
her acecumulated savings in the Pension Fund and
failing to contribute to it for the period inter-
vening between her dismissal and the issuance of
the Writ of Certiorari, automatically ceased to be
a teacher in the public schools of the City of Pat-
erson.

The Court in part said (S. C., p. 340)

“The result we reach is that by drawing
her proportion of the Fund and failing to
contribute to it for the period intervening
between her dismissal and the application
for the Writ of Certiorari, she automatical-
ly ceased to be a teacher in the public
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schools of the City, that she consequently
is without standing as a teacher by failure
of her own act, and this makes it unneces-
sary to consider the sufficiency of the action
taken leading to her dismissal.”

The Appellant, Clara L. Smith, is still dissatis-
fied with the ruling of all of these tribunals, and
presents this appeal, repeating practically ver-
batim the arguments heretofore advanced to no
avail regarding the merits of her dismissal, and
repeating in practically all respects the argu-
ments advanced before the Supreme Court in
reply to Respondent’s motion to quash the Writ
of Certiorari and dismiss the Allocatur.

The Respondent respectfully urges that the ar-
guments advanced by the Appellant are lacking in
merit and the appeal should be dismissed for any
or all of the following reasons:




POINT I

The Supreme Court did not err in dismissing
the Writ of Certiorari. ;

The Prosecutor-Appellant, by her failure to
contribute to the Teachers’ Pension and Annuity
Fund between her dismissal and the application
for the Writ of Certiorari, and by her withdrawal
of her accumulated contributions in the Fund,
acquiesced in her dismissal and abandoned her
position, and ceased to be a teacher in the public
schools of the City.

When the Appellant applied for the Writ of
Certiorari, she must of necessity have assumed
the position and contention that her conviction
and the dismissal was illegal and unwarranted,
and consequently, that she did not regard herself
as being out of the school system of the City of
Paterson, but that she was being unlawfully de-
prived of her position as a teacher.

That being so, she was required to consistently
maintain this position and attitude and thus abide
by all of the responsibilities and requirements
imposed upon all other teachers in the system, and
to which they were all subjected equally. In other
words, the Appellant was subject to the same
mandatory requirements as all other school teach-
ers.

Section 249, Paragraph 2, page 161, Chapter
80, of the Pamphlet Laws of 1919, provides.

¢ All persons who became teachers after
the 1st day of September, 1919, and whose
appointment is made subsequent to the pas-
sage of this Act, shall become members of
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the Retirement System by virtue of their
appointments as teachers.”’

Tn this same Act, Section 251, Paragraph 11,
page 170, it is provided that:

““A contributor who withdraws from the
service or ceases to be a teacher for any
cause other than death or retirement, shall
be paid on demand the accumulated deduec-
tions standing to the credit of his individual
account in the annuity savings fund.”’

This paragraph of the statute is printed ver-
batim on the withdrawal application (S. C., p.
309) which prosecutor executed on November
25th, 1935, and on this same application follow-
ing this quotation from the statute appears the
following paragraph:

“Tt is to be noted that application may
not be made for the return of accumulated
contributions until the member has resign-
ed his position and is not under contract for
servi,ces in the public schools of New Jer-
sey.’

Section 249, Paragraph 2, of Chapter 80, of the
Pamphlet Laws of 1919, specifically compels all
teachers under contract to be members in this
Fund during the entire contractual period. A
teacher cannot hold herself out to be a teacher in
active service unless she is a member of the Fund,
and it is in fact definitely stated that no with-
drawal of the accecumulated contributions is per-
mitted unless the member has resigned and is not
under contract for services in the public schools
of New Jersey. It further provides that with-
drawal from the Fund automatically acts as a
withdrawal or a rescission of her teaching con-
tract. In faet, membership in the Pension Fund
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is an integral part of the contract of employment
with the school system. So much so, that a sey-
erance of one automatically acts as a severance
of the other.

This proposition was definitely and unequivo-
cally stated in the case of Allen v. Board of Edy-
cation of Passaic, 81 N. J. L., page 135, affirmed
by the Court of Errors and Appeals in 84 N. J. I,
page 402. This was an action brought by a teach-
er under contract with the City of Passaic to re-
sist deductions of contributions from her salary
to the Teachers’ Pension Flund made by the Board
of Education of the City of Passaic. This action
was predicated on a statute earlier than the Act
of 1919 upon which the respondent now relies hut
the provisions with reference to membership are
identical. In discussing the statute the Court
said :

‘“The Statute was in force when the con-
tract between the plaintiff and the defend-
ant was entered into and ¢ formed a part

of such contract and was owe of the terms
of employment of the plaintiff”’

¢¢ %% * 1t was a public scheme designated
for the betterment of a branch of the ser-
vice. It was offered to persons seeking and
desirous of becoming teachers, who were at
liberty at their option to accept such posi-
tions subject to the terms of the Statute, or
to refuse them. If they did accept then the
provisions of the Act became by such ac-
ceptance binding upon them.”’

It is today well settled that membership of gov-
ernmental employees in so-called retirement pen-
sion funds is compulsory and not voluntary as the
prosecutor must contend in order to justify her
action in retiring from the Fund. In Benneft v.
Lee, 104 N. J. L., 453, in ruling on a question in-
volving membership in the Pension Fund for Po-
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licemen and Firemen (which operates substantial-
ly similarly to the Teachers’ Pension Fund inso-
far as this argument is concerned) the Court said,
quoting from page 456

«But the contribution made by Bennett to
the pension fund established pursuant to
the Act of 1905 was not a voluntary contri-
bution.”’

Further on the same page:

“Phe assessment authorized by the Stat-
ute operated against all of the members of
the department, whether thev gave their as-
sent or not.”’

““Tt is seen, therefore, that Bennett’s con-
tribution to the Pension Fund was a com-
pulsory contribution, and not one that he
elected to make on a specified condition.”’
Citing Barnett v. Pension Commaission, 100
N. J. L., 473.

By retiring from the fund the prosecutor de-
feats the very purpose which motivated the Leg-
islature in creating the fund. That motive is very
clearly stated by Justice Herer in Plunkett v.
Board of Pension Commissioners of the City of
Hoboken, 113 N. J. L. 230, wherein he uses the
following language :

‘Tt is not incumbent upon a municipality,
or other division of government, to estab-
lish a system of pensions. It is rather a
question of public policy. The pensioning
of civil servants, as well as those in private
employment, is designed primarily to attain
a high standard of service at a relatively
low wage cost. A basic consideration is
that a guaranty against want, when the
years of productivity have ended, will
heighten the morale of the workers and en-
hance the quality of the service rendered.
And that being so, it goes without saying
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that one of its fundamental purposes is to
secure good behavior and the maintenance
of reasonable standards of discipline during
service.”’

In the Plunkett case above mentioned Justice
Henzrr defines ‘‘retirement’’ as ‘‘connoting mem-
bership surrendered or lost at the instant it he-
comes effective’’. That being so the prosecutor
by retiring from the fund surrendered member-
ship at the time it became effective which in this
case was December 9th, 1935, the date she receiy-
ed and accepted payment. And since member-
ship in the fund is co-existent with membership
in a school system it necessarily follows that the
prosecutor simultaneously surrendered member-
ship in the teaching system of Paterson.

The Appellant had the alternative of either re-
fusing to acknowledge her convietion and dis-
missal by reason of her allegations of illegal con-
viction and in this posture of affairs to have con-
tinued to carry out all of the statutory require-
ments imposed upon her as a teacher, or to rec-
ognize her dismissal either openly or in some dis-
guised form by either action or words. She elect-
ed the latter course by abrogating one of the in-
tegral parts of her teaching contract and there-
by abandoned her position as a teacher.

An examination of the reported cases in our
State fails to disclose whether this identical
proposition was ever presented to this Court for
determination. However, if this Court is dispos-
ed to be guided by the decision of an adminis-
trative body this very issue was passed upon by
our State Board of Education as recently as De-
cember Tth, 1935, in the case of George R. Good,
appellant, v. Union Township Board of Educe-
tion (a written opinion is on file with the Secre-
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tary of the State Board of Education). The rul-
ing on this point in this case is as follows:

“It further appeared by the evidence of-
fered before the Commussioner that on Sep-
tember 11th, almost immediately after his
dismissal, appellant withdrew all moneys
standing to his credit in the Teachers’ Pen-
sion and Annuity Fund. Inasmuch as such
money may only be withdrawn when the
teacher is mo lomger i service, it would
seem appellant acquiesced in his dismissal.
In his application for withdrawal of the
money he states he was dismissed from his
position of principal and is not under con-
tract for further service in the public
schools of New Jersey, and that such ser-
vice terminated in September, 193). These
facts are fatal to the appeal.”’

It will be seen that the State Board met this
problem decisively and unequivocally and re-
spondent suggests that the logic here used should
appeal to this Court.

Respondent further urges that before the prose-
cutor can obtain relief from this Court she must
have complied with all the statutory requirements
of her contract.

In the case of State, Morris Sharp, prosecutor,
v. George A. Apgar, Collector of Clinton, 38 N.
J. L, page 258, a Writ of Certiorari was dis-
missed because the prosecutor failed to comply
with one of the provisions of the statute which re-
quires an appellant in a tax assessment suit to
submit to an examination under oath before Town
Assessors. Not having done so the Court refused
relief by certiorari and so in the instant case
prosecutor’s failure to comply with one of the
provisions of the Statute requiring her member-
ship in the Teachers’ Pension and Annuity Fund
is fatal to the successful prosecution of this ap-
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peal. To this day, Prosecutor has failed to com-
ply with this essential requirement.

It is true that the Statute provides that the
teachers’ contribution to the Fund is to be de-
ducted from her salary, but Appellant is estopped
from excusing her failure to make the contrihy.
tions, because she was not receiving her salary.
Her failure to receive her salary was caused hy
her own acts and she stood then and stands now
as having been legally dismissed from her em-
ployment as a school teacher in the City of Pat-
erson. To support her contention of an illegal
dismissal she was required to follow the same
procedure as is required of all teachers regularly
employed in the system, to wit: to make periodic
contributions to the Teachers’ Pension and An-
nuity Fund for the period that intervened he-
tween her dismissal and the application for the
Writ of Certiorari. Hawving been responsible for
the action which culminated n her present pre-
dicament, she is barred and estopped from setting
up a defense that it was the Board of Education
and not she, who was responsible for the discon-
tinuwance of her salary and the consequent failure
to deduct from her salary for contributions to the
Penston Fund. The Supreme Court apparently
invoked this doctrine because in its decision it
states that,

‘““She (the prosecutor) consequently is
without standing as a teacher by virtue of
her own act * * *’°. (S. C,, p. 340, 1. 16).

Appellant would have the Court determine that
the Supreme Court erred when it found that she
failed to contribute to the Pension Fund by rea-
son of her own acts, and would have this Court
rule that it was the acts of the Respondent that
caused this failure, overlooking the controlling
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fact that it was Appellant’s own conduet which
caused her dismissal in the first instance.

The Statute very definitely sets forth that all
teachers must be members of the Retirement Sys-
tem, and if Appellant is to be permitted to with-
draw her accumulated savings and is then subse-
quently reinstated, she would have achieved an
end denied every other teacher in the State of
New Jersey who conducts herself with propriety.
The Appellant would secure the accumulation of
her pension savings over a period of fourteen
years and would then upon reinstatement be a
teacher in the public school system of fourteen
years’ standing, with no accumulated savings in
the Retirement System, a situation most inequit-
able to every contributor to the Flund. A teacher
illegally dismissed would actually profit by a mis-
take of a Board of Kducation because such teach-
er involved in charges of unbecoming conduect and
engaged in hearings thereon could obtain her en-
tire accumulated savings in bulk, whereas the
teacher who conduects herself with propriety and
who is above suspicion would not be able so to
do. The dead end to which this logic inevitably
leads us, makes further comment unnecessary.

The Supreme Court based its decision in dis-
missing the Writ of Certiorari upon two main
grounds irrespective of the merits of the case.
First, the Prosecutor failed to continue to make
contributions to the Fund and secondly, she with-
drew her accumulated savings in the Fund. Re-
spondent reiterates that both grounds are ten-
able and meritorious. Even if this Court were to
assume the false premise urged by the Prosecutor
that the dismissal was illegal the ultimate verdict
on this point would still be the same. Prosecutor
argues that the conviction being illegal, it follows
that her dismissal was unwarranted, the with-
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holding of her salary was illegal and consequently
she ecannot be penalized by reason of her failure
to make contributions to a fund from a salary
which is illegally withheld from her. However,
this argument does not assail the other phase of
the issue in that she affirmatively withdrew from
the Fund by applying for and accepting the ac-
cumulated moneys. If she was not responsible
for the illegal action of the Board of Education
and if she contends that she had no control over
this Board, she certainly cannot contend that she
had no control over her subsequent conduct in
affirmatively withdrawing from the Fund. It
therefore follows that the second basis of the Su-
preme Court’s decision would still be unassail-
able even if it were assumed that there was error
in the first portion of the decision.

Appellant beclouds the issue, analogous to the
present case, by referring to teachers on leaves
of absence for a period of more than two years,
for further study or illness. It is well settled
and not open to argument that a granted leave of
absence suspends contributions to the Pension
Fund during that period and naturally, a two-
year leave of absence and consequent failure to
contribute to the Fund would not result in a ces-
sation of membership in the Fund and a conse-
quent resignation by operation of law from the
school system. However, Respondent reasserts
that a teacher, on a regularly granted leave of
absence, who withdraws her accumulated savings
in the Teachers’ Pension and Annuity Fund dur-
ing such leave of absence, would by such with-
drawal nave severed her connection with the
school system, which would be tantamount to a
resignation from the system.

Appellant discourses at great length and places
strong reliance upon the decision in the case of
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The Board of Education of Beach Haven v. The
State Board of Education, 115 N. J. L. 364, to
bolster her contention that there is no connection
between membership in the Pension Fund and
service in the school system. Respondent’s an-
qwer is that this case has no relevancy to the is-
sue involved and if anything, it serves to support
its contention that membership in one is ipso fac-
to membership in the other, and conversely, that
retirement in the fund implies retirement from
the school system. A short resume of the facts
in the Beach Haven case is pertinent.

In the case cited, a teacher who had reached
t.e age of 62 and who had not as yet acquired
the age of 70, entered into a contract with the
School Board of Beach Haven for the continuance
of her employment for a period of one year, which
contract contained a clause requiring either par-
ty to give to the other thirty days notice in writ-
ing before its termination. Under the provisions
of the school law as amended by Chapter 87 of
the Laws of 1929, retirement of a teacher becomes
optional at the age of 62 at the instance of the
teacher or of the employing Board, and compul-
sory at the age of 70. Before the termination of
the contract and in complete disregard of the
thirty day clause, the Beach Haven Board of Kd-
ucation, without concurrence by the teacher, made
application to the Teachers’ Pension Fund for
retirement of the teacher from the Fund which
application was granted. The teacher thereupon
appealed to the Commissioner of Kduecation and
contended that ‘‘the action of the Board in pro-
ceeding toward her retirement was a termination
of her employment”’. This argument is exactly
the argument propounded by the Respondent in
the instant case to which the Supreme Court sub-
scribed and gave approval in dismissing the Writ
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of Certiorari. In other words, the teacher in the
Beach Haven case contended, as we contend, that
when the trustees of the Pension Fund acted fa-
vorably upon the application of retirement from
the Fund, her position as a teacher ceased simul-
taneously with her membership in the Fund.

This action by the Beach Haven Board of Edu-
cation was sustained by the Commissioner bhut
reversed by the State Board of Kducation and
the State Board was further sustained by the Su-
preme Court, but merely because there was a vio-
lation of the thirty-day clause in the special con-
tract of employment. Prosecutor in this case mis-
conceives the effect of this decision and attempts
to convey the thought that a reversal by the State
Board of Education and the Supreme Court nega-
tived the teacher’s contention as herein set forth,
which interpretation has no basis in fact or logic.

Prosecutor contends that her correspondence
with the Teachers’ Pension and Annuity Fund
does not spell out an acceptance or acquiescence
in the action of the School Board in dismissing
her. The implication is that she was in some form
or fashion induced to accept the accumulated mon-
eys and that she had no alternative but to with-
draw from the Fund. However, this is clearly
contradictory to the entire tenor of this commu-
nication, because the letter clearly leaves her an
alternative which required affirmative action on
her part in order to correct the records of the
Fund insofar as her status was concerned if she
felt aggrieved or believed the record to be preju-
dicial to her. We quote verbatim the last para-
graph from the communication, dated November
14, 1935.

‘A blank is enclosed on which you should
make application for the return of your ac-
cumulated contributions, unless you are now
under contract, in which case we would be
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pleased to be informed where you are em-
ployed and when your service began.”’

There can be no honest difference of opinion as to
cither the meaning of this paragraph or what was
reasonably expected from the Prosecutor if she
intended to deny that her ‘‘active membership in
this Fund ended April 30th, 1933”’. Despite her
protestations and explanations the fact remains
that she did authorize the withdrawal of her ac-
cumulated funds and accepted them and in doing
so she brought about an automatic resignation
from her position.

The Appellant further refers in Point I of her
brief, to an alleged conversation between her at-
torney and the Secretary of the Teachers’ Pension
and Annuity Fund, wherein the Secretary of the
Fund advised Appellant’s attorney ‘‘that a pres-
ent withdrawal of the fund could in no wise affect
her status since her active membership ended
April 30th, 1933”".

But Appellant fails to eall the Court’s attention
to the following letter received by Appellant’s at-
torney from the Secretary of the Teachers’ Pen-
sion and Annuity Fund (S. 'C., page 310) under
date of November 27th, 1935.

‘‘Receipt is acknowledged of your letter
of November 25th, enclosing application for
withdrawal for Miss Clara L. Smith.

The second paragraph of your letter reads
as follows: ‘“In accordance with my conver-
sation with you, Miss Smith’s withdrawal
from the Teachers’ Pension and Annuity
Fund will in no wise prejudice her case.”’

Naturally I can give you and Miss Smith
no assurance of what will or will not preju-
dice the Supreme Court in their decision
on Miss Smith’s appeal when it is before
them. Our responsibility is limited to our
Interpretation of the Teachers’ Pension and
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Annuity Fund Law in honoring this applica-
tion for withdrawal.”” -

This letter very definitely discloses that the Sec-
retary of the Teachers’ Pension and Annuity
Fund did not assure Appellant or her counsel
‘‘that a present withdrawal of the Fund would
in no wise affect her status since her active mem-
bership ended April 30th, 1933”’.

Appellant refers to paragraph 20, of the agreed
state of facts and alleges that the Prosecutor at
no time offered her resignation nor did the Re-
spondent ever accept it. Prosecutor now attempts
to twist this stipulation into a meaning never con-
templated nor intended. Obviously this para-
graph refers to a formal and customary resigna-
tion and the usual procedure in accepting the
same.

The Respondent contends, and the Supreme
Court affirmed the contention, that the Prosecutor
had in effect resigned, not in the usual manner,
but by operation of law, when she failed to con-
tinue to make contributions to the Pension Fund,
and more particularly when she made applica-
tion for and accepted the withdrawal of her ae-
cumulated contributions in the Fund, and there-
fore the cases referred to by counsel enunciating
the principles involved in resignations, are not
pertinent, the resignation in the instant case be-
coming effective by operation of law.

Appellant, in concluding her argumeht under
Point T of her brief, directs the Court’s attention
to Section 27 of the Teachers’ Pension and An-
nuity Fund, sub-division 7, and quotes as follows:

¢e* * * Tn all cases of doubt the Board of

Trustees shall determine whether any per-
son is a teacher as defined in this article.”

Appellant plucks this sentence from a section
of the Act and attempts to use it in her support.
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The Court will readily see in perusing this sec-
tion of the Act that this statement cannot be con-
strued in the manner suggested, but merely de-
fines a ‘‘teacher’’ within the purview of the
Teachers’ Pension and Annuity Fund Aect. This
section is herewith quoted verbatim:

“Teacher,”” which means any regular
teacher, special teacher, helping teacher,
teacher clerk, principal, vice principal, su-
pervisor, supervising principal, director,
superintendent, city superintendent, assist-
ant city superintendent, county superintend-
ent, state commissioner or assistant commis-
sioner of education, and other member of
the teaching or professional staff of any
class, public school, high school, normal
sehool, model school, training school, voca-
tional school, truant reformatory school or
parental school, and of any and all classes
or schools within the State of New Jersey
conducted under their order and superin-
tendence, and wholly or partly at the ex-
pense of the State Board of Eduecation, of a
duly elected or appointed Board of Kduca-
tion, Board of school directors, or Board of
Trustees of the State or of any school dis-
triet or normal school district thereof, and
any such person under contract or engage-
ment to perform one or more of these funec-
tions ; provided that no person shall be term-
ed a teacher within the meaning of this ar-
ticle who is a substitute teacher or is a teach-
er not regularly engaged in performing one
or more of these functions as a full time
occupation outside of vacation periods. In
all cases of doubt the Board of Trustees
shall determine whether any person 1is a
teacher as defined in this article.”

For THE REASONS HEREIN URGED, RESPONDENT RE-
SPECTFULLY SUBMITS THAT THE JUDGMENT OF THE
SverEME CoURT IN DISMISSING THE WRIT oF CER-
TIORARI, BE AFFIRMED,




POINT I1.
The Board of Education had both jurisdiction

and authority and was not estopped from renew-
ing the charges by reason of the ruling of the
Commissioner on the first appeal.

Prosecutor contends under Point III of her
brief that the ruling of the Commissioner on the
first appeal was a final disposition of the charges,
and that, therefore, the Board of Education was
precluded from re-trying her on a new complaint;
in other words, that the Board of Kdueation was
estopped to renew the charges under the legal
prineiple of res adjudicata. Despite the fact that
this argument was advanced and argued at great
length before the Commissioner at the retrial and
also before the State Board of Education, which
argument was rejected by both tribunals, and fur-
ther sustained by the Supreme Court, it is again
urged before this Court.

It is clear that this principle does not apply and
cannot be invoked in this case. A mere reading of
the decisions of the Commissioner (S. C., p. 288 &
S. C., p. 40) and that of the State Board (S. C,, p.
3) is dispositive of serious argument on this point
repeatedly urged on behalf of the prosecutor of
this writ.

To sustain the principle of res adjudicata three
essential elements must be present; first, the ac-
tion must be between the same parties; second,
the action must cover the same subject-matter, and
third, there must have been a final decision of the
action on the merits. Respondent contends that
the third essential is lacking in the case sub judice.

As pointed out in the Statement of Facts, the
Commissioner in his decision at the first trial did
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not undertake or attempt to pass on the merits of
the case, namely, whether the prosecutor was guil-
ty of conduct unbecoming a teacher. In fact,.he
specifically refrained from so doing, it not being
necessary because he ruled favorably to the
teacher on a technical question of procedure,
namely, that the Board was guilty of violating a
fundamental rule, ‘‘That a person who has not
heard all the testimony in a given case occupies no
legal status as arbiter or judge to adjudicate the
cause.”” (S. C., p. 290, 26, et seq.)

A concurrence by the Commissioner in the con-
tention of the prosecutor that this error was fatal
to the verdict made a decision on the merits whol-
ly unnecessary and in fact no such decision or de-
termination was made by him. (Decision of First
Trial, S. C., p. 288).

If there was any question concerning this fea-
ture of the decision in the first trial, it was en-
tirely obliterated by the subsequent decision of
the Commissioner, (S. C., p. 40) wherein he uses
the following language :

“Since in the former case the Commis-
sioner did not render a decision based upon
its merits, the legality of a re-trial is sup-
ported by the following: (quoting numerous
authorities—S. C., p. 42, 16, et seq.)

Also in the same decision (S. C., p. 40, 38-¢t seq.
and p. 41, 1-et seq.)

“Miss Smith appealed for reinstatement
to the Commissioner of Kducation, who,
without considering the merits of the case,
decided that her dismissal was illegal for
the reason that she did not have a fair trial
because one of the board members, who was
absent on certain evenings during the trial,
participated in adjudicating her case. In
support thereof, the Commissioner -cited
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Kelly v. Bishop, et al., 119 Atlantic 6, and
Eisberg v. Cliffside Park, 92 N. J. L. 321.”

Thereafter, the State Board in its decision again
ruled on this contention in the following language:
(S. C., p. 3, 20-et seq.):

“She appealed to the 'Commissioner who
held that her dismissal was illegal because
she did not have a fair trial, on the ground
that one of the board members, who partici-

~ pated in the decision of her case, was absent
during part of the trial. The Commissioner
directed that she be reinstated, but did not
remand the case for further proceedings,
leaving it to the board to determine its fu-
ture course of action.”’

Also at page 4, S.'C., 23-30:

“It is fundamental that this principle ap-
plies only to judgments on the merits and
that decrees based on such technical reasons
as that upon which the Commissioner’s
former decision was based do not stand in
the way of prosecution of a new suit or pro-
ceeding on the same cause of action. The
Commissioner so held and, in our opinion,
correctly.”’

Prosecutor at length sets forth Section 10 of the
School Law and recites the cases of Thompson v.
Board of Education, 57 N. J. L. 628, Draper v.
Commissioner of Public Instruction, 66 N. J. L,
page 54, together with various other cases, for the
purpose of substantiating her contention on the
question of the Commissioner’s right to decide
cases such as the instant one upon the merits of
the controversy.

Respondent does not now, nor has respondent
ever disagreed or contended that it was without
the province of the Commissioner to pass upon the
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merits of the case. Respondent does not question
the jurisdiction of the departmental tribunals and
in fact acquiesced in the decision of the Commis-
sioner of September 25, 1934 (S. C., p. 288). Hav-
ing acquiesced and complied with the order, it
neither sought nor was it compelled to seek a
reversal of the decision of the Commissioner, nor
to apply for a revision of the Commissioner’s or-
der.

Prosecutor in her brief recites:

“The proceedings contemplated is not a
strict review of matters of law only. The
Commissioner is empowered under this
Statute to re-determine the facts involved
in any case that comes under his jurisdie-
tion.”’

Prosecutor, however, maintains the position
that inasmuch as the Commissioner is empowered
to decide econtroversies on the merits, he is barred
from deciding controversies on any technical
grounds of procedure or errors in law, and once
having decided, even though that decision is predi-
cated on a technical or procedural question, that,
ipso facto, he has also disposed of the fact issue,
and the merits of the controversy.

When the Commissioner by his first decision
(S. C., p. 288) reversed the dismissal of the prose-
cutor, he particularly disclosed in the decision that
no question upon the merits of the controversy had
been adjudicated, and furthermore after prosecu-
tor’s re-trial when the second case was again pre-
sented to the same Commissioner, who had passed
upon it originally, he particularly stated i his
second decision (S. C., p. 40) that he did not pass
upon the merits of the controversy i the first in-
stance, and who is i a better position to know and
to advise this court whether the first decision was
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based upon the merits of the controversy or not,
than the very court which created the decision.

The prosecutor quotes from Vol. 15, Standard
Eneyclopedia of Procedure, and refers in addition
thereto to the case of Jayson v. Pennsylvania Rail-
road Co., 101 N. J. L. 159, but the law as set forth
in these citations is in your respondent’s belief
not analogous to the present case because through-
out the situations explained therein it is predicat-
ed on the question of a decision on the merits,
which was wholly lacking in that case and which
was never had in the case sub judice.

Prosecutor argues that it was respondent’s le-
gal duty to appeal the first decision of the Com-
missioner, or that it was obligatory to secure a
remand or remolding of the decision, but respond-
ent contends that an appeal or a remold would
only have been necessary had respondent dis-
agreed or taken issue with the decision of the
Commissioner.

Respondent, however, was satisfied that the
Commissioner’s decision was a correet interpreta-
tion of the law applicable to the case in its pos-
ture, as of that time, and that the Board of Edu-
cation of the City of Paterson had erred in law
when they permitted a member of the Board to
participate in the decision who had not heard all
of the evidence, and therefore acquiesced in and
accepted the Commissioner’s ruling and carried
out the orders embraced therein.

Respondent submits that in the case of Jayson
v. The Pennsylvania Railroad Company, supra,
set forth in the prosecutor’s brief, that the judg-
ment of the Court would have been to the same
effect if the court had merely said ‘“The judg-
ment of the Supreme Court is accordingly revers-
ed’’ and omitted the sentence immediately follow-
ing, to wit: ““The case will be remitted to the
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Workmen’s Compensation Bureau to be heard up-
on its merits.”” Respondent submits that this lat-
ter sentence is directory in its character and it
became mandatory with the Compensation Bur-
eau, for it to proceed to take additional testimony
so that a decision on the merits would be possible.
But, in the absence of this concluding sentence in
the opinion, the decision still made it permissible
for the Compensation 'Court, if it deemed it neces-
sary or advisable, to either take additional testi-
mony or to retry the case de novo. In other words,
the Bureau retained the authority to retry, with-
out a specific remand order in the decision. This
parallel can be superimposed on the instant case,
and the main bulwark of the prosecutor’s conten-
tion tends to clarify the argument of the respond-
ent.

In further support of respondent’s contention
on this point, it refers to the case of Smith and
Bennett, plantiff-in-error, and State of New Jer-
sey, defendant-in-error, 41 N. J. L., page 370. This
was on an appeal to the Court of Krrors and Ap-
peals from a conviction for murder. For errors
found in the charge of the trial judge the case was
reversed and the judgment of reversal rendered
by Chief Justice Beasley. Justice Dalrymple and
Justice Van Syckel filed separate opinions concur-
ring in the reversal but on other grounds. All
three of these opinions recite that the Justices
‘“vote fo reverse the judgment contained in this
record.”” Nowhere in these opinions does there
appear a remand or an order for a venire de novo.

The entry made in the minutes of the court,
however, was to the effect that the judgment was
reversed and a venire de novo directed to be is-
sued. The plaintiffs-in-error applied to the Court
of Errors and Appeals (41 N. J. L., p. 598) on a
motion to amend the entry, requesting that an or-
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der be entered to vacate the directing of the venire
de movo because no reference was made to it in
the opinion handed down in the cause, and that
the order for the new jury process was through
inadvertence improperly embraced in the minutes,

Chief Justice Brasiry delivered a lengthy and
comprehensive decision on the question and traced
the propositions of law therein involved. The
court said at page 615:

““No one can believe that it was the statu-
tory design that if the prisoner after con-
viction could show that the judge involuntar-
wly fell into error in any part of the trial,
the consequences was to be that he was to be
entirely absolved of his crime insofar as hu-
man justice was concerned. It has already
been said and endeavored to be shown that
the rule forbidding in eriminal cases a repe-
tition of the prisoner’s jeopardy was intend-
ed to be his shield against the persecution
or molestation of the government and to ap-
ply, therefore a rule having such a purpose
to am wmstance where the prisoner has suf-
fered from an uwintentional mistake of the
judge presiding at his trial, would be alto-
gether irrational. The government does not
warrant to him the infallibility of its judges
any more than it insures his own health or
the health of the jurors to whom he is given
in charge, and therefore he cannot complain
that his trial has proved abortive by reason
of the accident of the former falling into
error or the accident of the latter falling into
illness.”’

¢ * * A gocond trial is not interdicted
when the first trial has proved abortive by
reason of the mistake or misconduct of t}_le
judge or jury or from accident, but only in
the one case where the trial has resulted m
an acquittal.”’
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Corpus Juris, Vol. 34, Paragraph 1210, page
793, reads in part as follows:

“A judgment dismissing a suit on account
of any techmical defect, vrregularity or in-
formality is not on the merits and s there-
fore mo bar to subsequent action.”’

Corpus Juris, Vol. 34, paragraph 1501, at page
1063, reads:

“Since a former judgment between the
same parties does not bar a second suit up-
on the same cause of action umless it was
rendered on the merits, a plea of former
adjudication must distinetly show that such
former judgment was on the merits.”’

At page 899, Paragraph 1309 :

“A judgment of reversal which does not
purport to be final or to pass upon the mer-
its of the controversy, does not operate as
res adjudicata.”’

Prosecutor contends that Commissioner’s fail-
ure to include a remanding order will bar the
bringing of a new suit, and in support of this con-
tention appellant cites cases from Missouri, New
York, and Illinois, which skirt the border, but are
nevertheless distant from the issue, and totally
disregards the decisions of our State, which should
be particularly applied and which fully support
respondent’s position in this case.

One of the leading cases in the State of New
Jersey relative to the question of res adjudicata,
and particularly setting forth therein the failure
of the Appellate Tribunal to include a ‘“A re-
mand”’ or “‘without prejudice’’ or words to this
effect in the opinion (which cites with approval
several New Jersey cases and citations from the
leading text books on this point) is Henninger, et
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al. v. Heald, et al., 51 N. J. KEq., page 74, in which
Viee Chancellor Birp said:

“ Among the various causes assigned for
demurrer to the appeal of the complaint in
this cause, one is that the former appeal in-
volving the same issues had been filed and
had been dismissed without adding the sav-
ing clause ‘without prejudice’ * * * ‘In or-
der that the judgment may constitute a bar
to another swit it must be rendered in a pro-
ceeding between the same parties or their
privies, and the point of comtroversy must
be the same in both cases and must be deter-
mined on these merits. If the first suit was
dismissed for defect of pleadings or parties
or a misconception of the form of proceed-
ings or the want of jurisdiction, or so dis-
posed of on any ground which did not go
wmto the merits of the action, the judgment
rendered will prove no bar to another suit’
EE

““When an appeal is dismissed and the
court intends to protect the complainant
against an estoppel, it usually adds to its
decree that it shall be without prejudice.
But I cannot conceive for a moment that the
absence of these words is a bar to all future
consideration of the equitable rights of the
parties.”’

Also to this effect Hughes v. United States, 4
Wall. 232; Bigelow v. Windsor, 1 Gray, 301; Weils
res adjudicata, paragraph 455. :

In the case of George Freudenreich, prosecutor-
respondent v. Mayor and Council of the Borough
of Fairview, defendant-appellant, 114 N. J. L.
290, which case was decided as recently as Janu-
ary, 1935, Chief Justice Brocan rendering the
opinion of the Court of Errors and Appeals, at
page 292, said,

““Since there is nothing in the record to
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indicate that the reversal of the dismissal
was based on a fact determination by the
Supreme Court, we must perforce consider
the legal reasons that were filed in support
of the prosecutor’s position. They resolve
themselves into two questions. The first
was to the effect that the charges for un-
becoming conduct could not lawfully be pros-
ecuted against the officer since he has been
acquitted in the bastardy proceedings, and
therefore the matter was res judicata. Ob-
viously it was not. The doctrine of res judi-
cata is plain and intelligible and amounts
simply to this, that a cause of action once
finally determined without appeal between
the parties on the merits, by a competent
tribunal, cannot afterwards be litigated by
a new proceeding either before the same or
any other tribunal.”’

It is thus contended by resepondent that the re-
versal by the Commissioner was not a final deter-
mination on the merits, but was a reversal on a
technical question of procedure, which did not go
to the merits and thereby placed appellant and
respondent back in status quo, and furthermore
the judgment of the Board of Education of the
City of Paterson of May 10th, 1934 was not a
judgment in fact; it was rendered by a tribunal,
improperly constituted, and prosecutor’s position
remained the same as though no trial had been
held.




POINT I11.

The matters set forth in the complaint dated
October 9th, 1934 constitute conduct unbezom.
ing a teacher and is cognizable before the depart-
mental tribunal.

Prosecutor in Point IV of her brief submits that
the matter involved between the complainant and
the prosecutor was a civil matter and can only be
adjudicated in a civil court, but respondent con-
tends that appellant was guilty of misrepresenta-
tion, fraud, forgery, and the uttering of forged
instruments, and respondent concluded from the
evidence adduced before the Board of Kducation
of the 'City of Paterson that the charges complain-
ed of were true wn fact, and that appellant was
guilty of conduct unbecoming a teacher. Conduct
unbecoming a teacher is not cognizable in a court
of cwil jurisdiction.

Prosecutor alludes to the failure of the Super-
intendent of Schools of Paterson, the Supervisor
of Public Instruction, and to the Principal of the
school, to testify against the prosecutor, and also
to the fact that an independent counsel appeared
before the Board. Respondent in reply calls to
the court’s attention the fact that the Board of
Education of the City of Paterson sat as a board
of inquiry to determine if the acts complained of
by the complainant constituted conduet unbecom-
ing a teacher. The Superintendent and other mem-
bers of the department were not personally ac-
quainted with the acts of the prosecutor in the
transaction complained of, nor was the Board of
Education of the City of Paterson the complainant
against the prosecutor, and were in fact totally
disinterested in the subject matter of the com-
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plaint other than to determine if prosecutor by
her actions was guilty of unbecoming conduct, and
ot until the inquiry was completed was this ques-
tion a matter of concern to the local Board.

The courts of our State have on numerous oc-
casions disposed of the question concerning a trial
for unbecoming conduct of civil officers and muni-
cipal employees, wherein the same officers were
previously acquitted on indictments embracing the
same subject matter in our eriminal courts.

In the case of John Beggans, Director of Public
Safety of the City of Jersey City, et al., prosecu-
tors v. Civil Service Commassioners, defendant, 10
N. J. Mise. page 1142, one Thomas Hurley, a police
officer of the City of Jersey City, was indicted and
brought to trial for rape, and upon which charge
he was acquitted. He was also tried before the
Police Commissioner on charges of conduet un-
becoming an officer, based on the same complaint,
upon which the indietment was found. He was
found guilty and dismissed from the police force.
He filed an appeal to the Civil Service Commis-
sion and an order was made directing his rein-
statement based upon the fact that his aequittal
in the eriminal courts prevented his dismissal on
charges of conduct unbecoming an officer arising
out of the same transaction. This action was
brought before the 'Court on a certiorari, wherein
the court said at page 1144,

“Nor do we think that the acquittal dis-
posed of the charges so that they may not be
used as grounds for dismissal. We think
the proceedings were entirely independent.
The charge was conduct unbecoming an offi-
cer touching an assault upon Mrs. M. There
might have been an assault which would
amount to conduet unbecoming an officer, but
which does not constitute rape. The evi-
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dence might have been insufficient to con-
vince a jury beyond a reasonable doubt of
the guilt of the accused of the crime of rape,
but still have clearly indicated the officer’s
guilt of unbecoming conduct justifying dis-
missal. We think the acquittal was not q
bar to the dismissal proceedings.”’

This case except for the difference involved in
the criminal charges is identical with the situation
in the instant case. Prosecutor’s acquittal in New
York on a criminal charge, was not dispositive of
the charges presented to the Board of Education
of the City of Paterson for conduct unbecoming a
teacher, and the local Board was in nowise pre-
cluded from hearing the charges and deciding
them.

In the case of George Freudenreich, prosecutor-
respondent v. Mayor and Council of the Borough
of Fairview, defendant-appellant, supra, the re-
spondent, a police officer, was charged with con-
duet unbecoming an officer, in that he carried on
an illicit relationship with one J. L., an unmar-
ried woman, as a result of which an illegitimate
child was born. Some months prior to being tried
on these charges before the governing body, he
had been prosecuted and acquitted in the criminal
court of Bergen County in a bastardy proceeding
that arose out of the same alleged illicit relation-
ship. On the charges prosecuted before the gov-
erning body he was found guilty and dismissed
from the police department. The court said:

“‘They resolve themselves into two ques-
tions. The first was to the effect that the
charges for umbecoming conduct could not
lawfully be prosecuted against the officer
since he had been acquitted in the bastardy
proceedings and therefore the matter was
res judicata. Obviously it was not. The
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doctrine of res judicata is plain and intel-
ligible and amounts simply to this, that a
cause of action once finally determined with-
out appeal between the parties on the merits
by a competent tribunal, cannot afterwards
be litigated by a new proceeding either be-
fore the same or any other tribunal.

““Where the matter is res judicata there
must be a concurrence of four conditions:
(1) identity in the thing sued for; (2) iden-
tity to the cause of action; (3) identity of
persons and all parties to the action, and (4)
identity to the quality in the persons for or
against whom the claim is made. (Mershon
v. Williams, 63 N. J. L. 398; Hoffmayer &
Sons v. Trost, 93 N. J. L. 358; Smith v.
Fischer Baking Company, 105 N. J. L. 567.
Bouv. Dict. (3rd Rev.) 2910. Here there
was a dissimilarity of wssues, different par-
ties, the objects to be obtained equally di-
verse and proceedings entirely independent
of each other. Clearly the doctrine of res
judicata is not applicable.”’

Vol. 16 of 'Corpus Juris, Paragraph 484, page
283, says:

“The fact that a legislative body acquits
a member of bribery after hearing the
charges, will not prevent the member’s con-
viction for bribery in a court of law.”’

In the case of People v. Stillwell, 81 Mise. 456,
1042 N. Y. S. 628, the court said:

““Complaint seems to be made that the
conviction of the defendant is an encroach-
ment by one independent department of the
government upon the prerogatives of an-
other. But there is no such encroachment.
The defendant’s counsel may be right in his
claim that the determination of the senate
is conclusive upon the question of the de-
fendant’s qualifications to sit in that body.



34

That determination the courts have ot
sought to reverse or in anywise effect. But,
in like manner, that determination in nowise
touches the right and duty of the courts to
proceed in the customary way to exercise
their power by impeachment and convietion
and imprisonment, if that is the suitable
punishment, and if such imprisonment pre-
vents the attendance of the senator at the
sessions of the legislative body of which he
has been found a fit member, that conse-
quence is only an incident of the perform-
ance by one governmental department of its
constitutional functions and is not an invas-
ion of the powers of another department.”

This case is identical with the situation present-
ed in this case, except that the converse here ap-
plies, to wit, the acquittal by the court of law and
conviction before the administrative body.

POINT IV.

The evidence was conclusive that appellant
was guilty of conduct unbecoming a teacher and
that the charges were true in fact.

Prosecutor argues that there was insufficient
evidence to justify her dismissal, and that the con-
viction was against the clear weight of the evi-
dence. An examination of the evidence leads
clearly to the conclusion that the judgment, pro-
nounced by the Board of Education and affirmed
by both the Commissioner and the State Board
of Eduecation against the prosecutor, is fully sup-
ported by the preponderance of the creditable tes-
timony in the case. And our decisions are uni-
form in holding that this is the scale of measure-
ment to be applied in this sort of case.
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The entire record before the court concerning
the hearing upon the charges against the prosecu-
tor, held October 18th and October 24th, 1934, dis-
closes that overwhelming evidence was submitted
to prove that the charges against the prosecutor
were true in fact, and that the appellant was guil-
ty of conduct unbecoming a teacher.

In support of the charges there appeared many
disinterested witnesses. Particularly respondent
refers to the testimony of Arthur Thien, Esq. (S.
(., p. 134, et seq.) Mr. Thien, a vice president of
the Dunbar National Bank of New York City, tes-
tified (S. C., p. 135, 10, et seq.) that prosecutor
spent an hour with Mr. Sherrill and himself, and
definitely stated that the so-called Bennert letter
(Ex. P-4, S. C,, p. 262), an admitted forgery, was
handed from hand to hand and shown to him and
his opinion requested regarding the advisability
of lending prosecutor money on the strength of
the recommendations and statements set forth in
the letter. Mr. Thien further testified (S. C., p.
136, 1, et seq.) that he was present at the trial of
the prosecutor in the eriminal courts of New York
and heard her testify to the effect that she had
never seen him before, although she had spent an
hour’s time at the bank in his company, and also
that she had testified in the first hearing before
the Board of Education of the City of Paterson
to a conversation with him.

Also in support of the charges there appeared
Benjamin Thomas, Esq. (S. C., p. 148-151), a sub-
stantial business man of New York City, an ad-
mitted friend of the prosecutor, who testified that
Exhibit P-5 (page 264, S. C.) was a forgery with
respect to his signature appearing thereon as joint
maker, endorser, and guarantor, and that although
prosecutor was originally introduced by him to
the complainant he had signed no papers, obliga-
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tions or notes for the prosecutor except a letter of
introduction (S. C., p. 150, 8, et seq.)

Also in support of the charges were John Wal
ker (S. C., pp. 151-154), Miss Daisy Hawkins (S,
C. pp. 154-158), Emanuel Sparks (S. C., pp. 158-
162), all interested persons corroborating the
allegations set forth in the complaint, and whose
statements remained firm and convinecing and were
unshaken in any degree upon cross-examination,

Lewis A. Bennert, general supervisor of schools
of the City of Paterson, testified (S. C., p. 170, 19,
et seq.) that Exhibit P-4, page 262, written on the
stationery of Public School No. 18, the school at
which prosecutor was employed, was a forgery in
signature, and that the contents of Exhibit P4
had never been dictated by him.

Henry G. Bragg, an attorney of the City of New
York, counsel for the complainant, testified (S. C.,
pp. 171-183) concerning a check marked Exhibit
P-10 (S. C., p. 274) received from the prosecutor
for the payment of prosecutor’s obligation to the
Guiana Realty Corporation.

In S. C, p. 172, lines 16-22, Bragg testified as
follows :

““Q. Did you deposit it for collection? A.
T did.

Q. And what happened? A. Why I think
I paid a protest fee of a couple of dollars
and I redeposited it once or twice.

Q. And what happened after you redepos-
ited it? A. It always came back.”’

The testimony of the appellant in her defense
(S. C., pp. 193-239) was a tissue of lies and evas-
ive replies, and her conduct and demeanor was
such that no reasonable person could give any cre-
dence to her testimony. By her cross-examina-
tion (S. C., pp. 208-239) it was proven conclusive-
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ly that the statements made by her in her applica-
tion for the loan (Exhibit P-5, S. C., p. 264) were
false in many respects, havmg concealed the fact
that she was indebted to many individuals and bus-
iness concerns, all with the intent to conceal these
facts and thereby induce the Guiana Realty Cor-
poration to lend her the sum of $500.00. No wit-
nesses appeared to corroborate the prosecutor’s
story.

It is not the duty of an appellate tribunal to
substitute its judgment for that of the tribunal
that heard the evidence, but merely to weigh the
testimony so that no one may be wrongfully con-
victed by reason of passion or prejudice, and even
if the evidence were such that this court were to
take a different view from that taken by the stat-
utory tribunal, it is no ground for reversal.

This- principle is firmly established. Our re-
ports are replete with decisions which clearly state
and restate the law applicable in such cases. The
following are a few of the many typical cases.

In Pearson v. Armstrong Cork Company, 6 N.
J. Mise. 976, the Supreme Court held at page 978,

“Where two independent and distinet tri-
bunals such as this have examined the facts
and heard the testimony, we do not think
that eonclusion so urged should be lightly
disturbed by this court upon a mere inspee-
tion of the written word, whether there is
ample support in the testimony for the con-
clusions so urged, and we therefore are of
the opinion that such econclusion should
stand undisturbed.”’

In Mountain Ice Co. v. Durkin, 6 N. J. Misc.
1111, affirmed 105 N. J. L. 636, the Supreme Court
cited wtih approval the aforementioned ruling in
the Pearson case This principle was again re-
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iterated in Berman v. Levenstein, 9 N. J. Mise.
379-380, and in Phiullips v. Federated Metal Cor-
poration, 12 N. J. Mise. 160.

In Hoar v. Preiskel, 3 N. J. Mise. 494, the court
said :

“Where judgment of the trial court is
fairly supported by the record, its findings
of fact will not be disturbed by the appellate
court.”’

¢ex ** Buen if it were advisable to urge a
different conclusion, they will not review the
testimony upon which a municipal officer
was dismissed.”’

In the case of Joseph S. Martin, prosecutor v.
Theodore H. Smith, et al., Civil Service Commis-
stoners, respondents, 100 N. J. L., page 50, Justice
MinTUrRN in rendering the opinion for the Su-
preme Court said at page 52:

““But the settled rule of law is that if
there be evidence wpon which the trial tri-
bunal may reasonably found its conclusions
of guilt or innocence, this Court will not re-
verse the judgment by weighing the testi-
mony for the purpose of forming an inde-
pendent judgment. 1f the judgment of the
trial court can be fairly supported by the
record, the duty of this court is at an end in-
sofar as further investigation is concerned.”

As recently as September, 1934, our Court of
Errors and Appeals invoked this principle in Ber-
linger v. Medal Silk Co., 113 N. J. L. 476. This
was a workmen’s compensation case wherein an
award was given a petitioner by a Deputy Com-
missioner of Labor, which finding was sustained
by the 'Common Pleas Court. Thereafter a writ
was issued by the Supreme Court, which writ was
subsequently dismissed on certiorari proceedings,
the court holding that the case on these issues was



39

one of fact and there was a plentitude of testimony
sufficient to fully justify the Commissioner’s find-
ing in this respect.

In Reilly v. Mayor and Board of Aldermen, of
Jersey City, 64 N. J. L. 508, Mr. Justice GUMMERE,
speaking for this court at page 510, said:

“In reviewing the action of a Board of
Police Commissioners this court will not
weigh the evidence taken before them for
the purpose of urging an independent con-
clusion on the question of guilt or innocence
of the prosecutor. It will only consider such
evidence for the purpose of determining
whether or not it affords a rational balance
for the judgment against him. If it does,
then no matter whether the evidence be weak
or strong this court will not interfere.”’
(Dodd v. Camden, 56 N. J. L. 258).

Other cases to the same effect are Devault v.
Camden, 48 1d. 433, Ayers v. Newark, 49 1d. 170,
Cavanaugh v. Police Commassioners, 59 1d. 412,
Aleutt v. Police Commissioners, 66 Id. 173.

Again in Herbert v. City of Atlantic City, 87 N.
J. L. 98, the court held that in reviewing the ac-
tion of the Board of 'Commissioners upon the trial
of a police officer, this court will not weigh the
evidence taken before the Board, but will only
consider such evidence to see whether it affords
a rational basis for the judgment rendered.

In Scott v. Payne Bros., 85 N. J. L. 446, on page
448, the court used the following language:

“We find no legal error in the eonclusion
of the trial judge as to the measure of dam-
age. The medical evidence was conflicting
and that for the defendant is quite persuas-
ive, but the judge had the right to attribute
greater weight to the evidence for the plain-
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tiff. We cannot reverse merely because we
might take a different view.”’

This court should address itself exclusively to
an examination of the errors in law that are al
leged to have supervened in the course of these
proceedings. When it shall have responded to the
question whether this prosecutor has been tried
according to the modes and rules established by
the laws of this ‘State, its whole duty will have
been performed, for to do more than this would
be an intrusion upon that authority with which,
by our laws, another tribunal has been invested.

POINT V.

The doctrine of laches is not controlling in the
instant case. '

Point VI in prosecutor’s brief alleges that the
respondent is guilty of laches and argues that
this is sufficient cause for reversing three succes-
sive tribunals. It is apparent that the prosecutor
either misconceives the doctrine or is “‘clinging to
straws’’ in presenting this argument at this time
when the record discloses that there might be
greater merit to a contention that the respondent
Board of Education of the City of Paterson had
proceeded with undue haste in conducting both its
inquiry into the charges and in prosecuting and
defending all subsequent proceedings.

In faet, it was the prosecutor who contended at
one point of the proceedings that fatal error was
committed by the Board of Education of the City
of Paterson in its refusal to grant an adjourn-
ment or continuance at one stage of the hearings
in order to afford the prosecutor more time to de-




41

fend the complaints. Her position today is indeed
an anomaly.

Before discussing the merits of this contention,
respondent desires to point out that the prosecu-
tor failed to allege or argue laches at the time of
both the first and second hearings before the local
Board of Education; the Petition of Appeal filed
with the Commissioner on her behalf made no
mention of it and the very first allegation on this
score was made in her reply to the answer filed by
the Board of Education with the Commissioner.

Tt is obvious that even if the facts proved the re-
spondent guilty of laches (which it does not), and
even if the doctrine were applicable in this case
(which it is not) the prosecutor waived it by fail-
ing to allege it at the proper time and place.

A perusal of the record clearly discloses the fol-
lowing sequence of events. On September 15,
1932 the prosecutor perpetrated the fraud. On
April 8, 1933, the respondent Board of Education
of the City of Paterson received its first knowl-
edge of this fraud by the filing of charges by the
defranded corporation. A trial was condueted on
April 26, 1933, and continued on May 10, 1933, and
by the decision the prosecutor was suspended un-
til February 1, 1934.

On February 6, 1934, prosecutor applied for re-
instatement and on May 10, 1934, because of her
contuminous and unprofessional conduect, she was
dismissed. Her dismissal was reversed and her
reinstatement ordered on September 25, 1934, and
on October 11, 1934 she was reinstated. On that
very day new charges were filed against her with
which she was served on October 13, 1934, and
trial thereon was held on October 18 and October
24,1934, at which time she was found guilty and
dismissed.

Certainly, this sequence falls far short of show-
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ing ‘‘undue delay’’ or ‘‘neglect to do a thing at
the proper time.”” The longest lapse of time is
from September 15, 1932, the date the fraud was
perpetrated and April 8, 1933, on which date the
charges were first made and the date when the
Paterson Board of Education first became cogni-
zant of the situation. This delay was occasioned
by the prosecutor herself by her numerous prom-
ises of payment of a long past due obligation to
the Guiana Realty Corporation, which filed the
charges, and its reliance thereon.

Even if the Guiana Realty Corporation were
guilty of undue delay in asserting its rights, that
delay cannot be attributed to the respondent
Board of Education because the doetrine of laches
is applied only from the time the acts complain-
ed of are first brought to light of day. Just as
soon as the respondent Board became aware of
the fact that a teacher in its school system was
guilty of such conduet which it, the Board, believ-
ed to be unbecoming to a teacher in its system, it
proceeded with alacrity and expeditiously delved
into the charges and disposed of them according
to the manner specified by law. The respondent
Board of Education has not been lacking in dili-
gence at any stage of the proceedings.
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POINT VI.

No prejudicial error was committed, warrant-
ing reversal, by the exclusion of evidence.

The questions rejected and complained of by
prosecutor in Point VII of her brief were entire-
ly irrelevant, incompetent and immaterial. They
had no bearing on any question involved in the
hearing and particularly upon the question of
prosecutor’s guilt or innocence of conduct unbe-
coming a teacher. The questions were not asked
for the purpose of testing the witness’ credibility
and were improper and properly objected to, and
the objections were properly sustained by the
Board of Education.

Respondent further submits that even were the
questions admissible in evidence, the failure to so
admit them had no prejudicial effect upon the ap-
pellant.

The mere application of the rule as laid down
in Kargman v. Carlo, 85 N. J. L. 632, effectively
disposes of the contention under this point. In
the Kargman case, supra, it was held that no
judgment will be reversed on the ground of the
mproper exclusion of evidence, unless, after ex-
amination of the whole case, it shall appear that
the error injuriously affected the substantial
rights of a party.

This rule of law was cited with approval in
Spence, respondent, v. Hutchinson, appellant, 102
N. J. L. 131 and numerous cases thereafter, and
this principle is too well grounded in our juris-
prudence to require lengthly argument.

It is manifest that this rule of law is even more
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cogent and controlling when it is considered that
the principle enunciated in Crane v. Jersey City,
90 N. J. L. 109, is applicable in the instant case.
In the Crane case it was held that the admission
of illegal testimony, in cases tried by a special
tribunal, like the one whose proceedings we are
comsidering, will not have the effect to invalidate
the finding of the tribunal, so long as it appears
that there is competent testimony wn the case to
support such finding.

In the case of Ichabod Ayers, prosecutor v.
Board of Police Commissioners of Newark, 49 N,
J. L. 170, Mr. Justice ScUDDER, in rendering the
opinion of the court, said:

“A fawr trial does not mean that all for-
malities shall be observed that are used in
the trial of crimimals for minor offenses in
courts or by magistrates. The policeman
under charges is not regarded by this stat-
ute as a criminal, but a public servant or
agent whose efficiency and fitness for the
discharge of his duties may be questioned
at any time in the interests of the public,
and no mere forms tending to chicanery or
delay rather than substantial justice should
be regarded. The purpose of the law is to
secure the services of reliable men to pre-
serve the public peace, not to keep ineffi-
cient and litigrous men i office until all the
forms in criminal cases are observed and
other ingenious objection answered.”

To the same effect in Reichenstein, prosecutor
v. Benjamin F. Turner, et al., defendant, 6 N. J.
Mise. 382, and Zober, prosecutor v. Benjamin F.
Turner, et al., respondent, 7 N. J. Mise. 171.

In the case of Charles Capone, prosecutor v.
The Union County Park Commission, et al., de-
fendants, 9 N. J. Misc. page 1105, the court said,
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“In the instant case after the presenta-
tion of the testimony everybody retired
from the room except the secretary of the
commission and the attorney. The secre-
tary testified in the depositions taken in the
writ, that neither he nor the attorney took
part in the discussion of the Commissioners.
They were not asked any questions nor did
they say anything. Later the Chief of Po-
lice was called into the meeting. It appears
that from the depositions he was asked
whether prosecutor would resign if asked to
do so. This had nothing to do with the mer-
its of the case against Capone.”’

“In Ayers v. Newark, 49 N. J. L. 170, and
other cases, it has been held that a fair trial
in the sense of this act does not mean a
trial conducted with regard to all the for-
malities of a trial upon an indictment. It
means a trial which insures the doing of
substantial justice in the interests of the
public. Prosecutor was not injured in the
slightest by having the attorney and the sec-
retary in the meeting when they did not take
part in the discussion, or by wuaving the
Chief of Police asked a question which had
nothing to do with the charges against
prosecutor, or forming the conclusion of the
Commissioners.”’

In the case of Charles F. Brown, prosecutor v.
The Board of Fire & Police Commissioners of
City of Paterson, consisting of Theodore S. Sloan,
et al., respondent, 11 N. J. Misc. 943, Justice He-
HER, in the opinion dismissing the writ, said

““Prosecutor urges in support of the 3rd
point that he was deprived of a fair trial
because of the presence of the said attor-
ney and respondent board’s clerk at the
executive session of the Board held to con-
sider the evidence and determine the mat-
ter. A fair trial in such case does not mean
a trial conducted with regard to all the for-
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malities of a trial upon an indictment. [t
means a_ trial which insures the doing of
substantial justice.”” (Ayers v. Newark, 49
N. J. L. 170; Capone v. Union City Park
Commission, 9 N. J. Mise. 1105).

The matter before the Board of Education of
the City of Paterson did not concern the corpor-
ate identity of the complainant, Guiana Realty
Corporation; whether it had a franchise, when it
filed an annual report with the Secretary of State,
or whether it was licensed by the Banking De-
partment of the State of New York. All that con-
cerned the Board was the question direetly in is-
sue in the proceedings, to wit: was prosecutor
guilty of conduct unbecoming a teacher, and the
questions referred to and rejected had no bear-
ing whatever on these questions.

Respondent respectfully submits that prosecu-
tor was in no way prejudiced by failure of re-
spondent to grant a further adjournment. Prose-
cutor by her counsel (S. C., p. 245, 37-46 et seq.)
stated that his purpose in requesting an adjourn-
ment to secure as a witness One Cyril Wilson,
was to prove that Mr. Thien was not present at
the time Miss Smith cashed the check.

Prosecutor herself upon cross-examination (S.
C., p. 225, 15 et seq.) answered the following ser-
ies of questions:

Q. Did you ever talk to Mr. Thien? A.
No.

Q. Did you testify in the criminal trial
that you never saw Mr. Thien before? A.
I certainly did. I don’t remember Mr.
Thien. This is 1934 and that’s 1932.

Q. Yes, and the year after was 1933. A
Yes and next year will be 1935. .

Q. Referring to page 19 of the testimony
of Clara L. Smith—
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Mr. Rittenberg: We have no record of
it. Where is it?

Q. At the hearing on May 10, 1933 be-
fore the Board of Kducation of the City of
Paterson: Question: ‘You had no conversa-
tion whatsoever with him? A. I had con-
versation but it was about the check so far
as I can recall. I don’t really remember
what the conversation was. He asked me
was I teaching in Jersey. He said he was
a ‘Jersey’ man. I remember about that
but the matter of the loan was supposed
to be settled before we left Mr. Sherrill’s
office, and I really wasn’t taken there to
discuss the loan. I was taken there to cash

the check.’ L
Q. Do you remember that? A. If its
there I said it. That was 1933.”

Respondent further respectfully submits that
prosecutor was in no wise damaged by the failure
to grant the requested adjournment. Prosecutor
was completely conversant with the charges, had
heard all of the evidence introduced at the previ-
ous trial, heard the testimony of Mr. Thien at
the hearing of October 18th, 1934, and had ample
fime to secure any and all witnesses necessary to
her defense, and submits that the request of
prosecutor was made solely for the purpose of de-
lay and that she was in no wise prejudiced by
the failure of the Board of Eduecation of the City
of Paterson to grant a further continuance.

Conclusion.

The gravity of the charges of which the Prose-
cutor was convicted, her flagrant violation of the
ordinary rules of decency and morality which is
expected of a layman and required of a school
mistress, the conclusiveness of the testimony ad-
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duced at the hearing which resulted in her con-
vietion, and the finality with which three succes-
sive tribunals placed their stamp of approval up-
on all the proceedings, should beyond all perad-
venture control this Court in refraining from dis-
turbing the dismissal of the Writ of Certiorari by
the Supreme Court. Nothing has developed since
the inception of the case, which justifies a de-
parture by this Court from the long established
rule laid down in the Berlinger case, supra.

For all of the reasons aforementioned, it is re-
spectfully submitted that the decision of the Su-
preme Court in dismissing the Writ be affirmed,
and that this appeal be dismissed with costs to
be taxed against the Prosecutor-Appellant.

Respectfully submitted,z E%
HAROLD D. GREEN,

Attorney for and of Counsel
with Respondents-Appellees.

E. W. Stillman, Pompton Plains, N, J, Tel, Pompton Lakes 500












