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Writ of Certiorari. 
(Filed Dec. 19, 1935.) 

NEW JERSEY, ss. : / 

I 

(L.S.) 

To MAY M. CARTY, AGNES CROMWELL, 
MARIE HILSON KATZENBACH, DAN-
IEL H. MOREAU, OSCAR w. JEFFERY, 
JosEPH MoTT, D. STEWART CRAVEN, 
LYMAN F. MOREHOUSE, GusTAVE A. 
HUNZIKER, MAROU BROWN LITTLE, 
CHARLES H. ELLIOTT, Secretary, 
Commissioners of the State Board 
of Education of the State of New 
J eTsey, GREETING: 

We being willing for certain reasons to be certi-
fied of the judgment and order and proceedings 
given and made in the State Board of Education 
of the State of New Jersey, in a certain action 
brought by Clara L. Smith, appellant, against 
Board of Education of the City of Paterson and 
Guiana. Realty Corporation, respondents, we com-
mand you that you send under your seal to our 
New Jersey Supreme Court at Trenton on the 8th 
day of January, next, the judgment, order and 
proceedings aforesaid, with all things attached 
concerning the same as fully and entirely as they 
remain before you together with this writ, that 
we may further cause to he done thereupon what of 
right should be done. 

WITNESS, THOMAS J. BROGAN, Esq., Chief Justice 
of our Supreme Court this 19th day of December, 
1935. 

Lours DwoRETZ, 
Attorney of Prosecutor, 

Clara L. Smith. 

FRED L. BLOODGOOD' 
Clerk. 

20 

30 

40 
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Return to Writ. 

This writ is allowed. Let it be sealed. Dated 
Dec. 19, 1935. Not to operate as a stay. 

HARRY REHER, 
Justice of the N. J. Supreme Court. 

Proof of service is hereby acknowledged by me 
as Secretary of the State Board of Education this · 
nineteenth day of December, 1935. 

CHARLES H. ELLIOTT' 
Secretary of State Board of Education. 

Return to Writ. 
(Filed, , 193 .) 

To THE HoNoRABLE, THE J usTrcEs OF THE SuPREME 
COURT OF JUDICATURE OF NEW JERSEY : 

In obedience to the command of this writ di-
rected to the State Board of Education of the 
State of New Jersey, I hereby certify and send 
under seal of the State Board of Education to the 
Honorable Justices of the Supreme Court of Judi-
cature of New Jersey the Decision of the State 

30 Board of Education dated July 20, 1935, by which 
a certain judgment or decision of the State Com-
missioner of Education dated February 8, 1935, 
wa.s affirmed and by which Clara L. Smith was held 
to have been legally dismissed following a hearing 
upon charges before the Paterson Board of Educa-
tion together with all things touching and concern-
ing the same as fully and entirely before the State 
Board of Education they remain as is commanded. 

40 IN WITNESS WHEREOF, I, the Secretary of the 
State Board of Education, set my hand and caused 
the seal of the State Board of Education to be 
affixed this 28th day of December, 1935. 

(SEAL) CHARLES H. ELLIOTT' 
Secretary, State Board of Education. 



Exhibits Annexed to Return to Writ. 

CLARA L. SMITH, 

Appellant, 
vs. 

BOARD OF EDUCATION OF THE 

CITY OF p ATERSON' 

Respondent. 

Decision of the 
State Board 
of !Education. 

The appellant, a school teacher in Paterson, was 
dismissed by the Board of Education of that city 
on May 10, 1934, following a hearing on charges 

10 

of conduct unbecoming a teacher. She appealed 20 
to the Commissioner who held that her dismissal 
was illegal because she did not have a fair trial, 
on the ground that one of the board members, who 
participated in the decision of her case, was absent 
during part of the trial. The Commissioner di-
rected that she be reinstated, but did not remand 
the case for further proceedings, leaving it to the 
board to determine its future course of action. 

Miss Smith was promptly reinstated by the 
board, but on the day of her reinstatement new 30 
charges, in substance the same as the former 
charges, were received by the board of education, 
being preferred by the same complainant, namely, 
the Guiana Realty Corporation. She was forth-
with suspended pending a hearing on the new 
charges, was given notice thereof and appeared at 
the hearing, whi_ch was conducted on October 18 
and 24, 1934. At the close of the hearing, she was 
again found guilty of conduct unbecoming a 
teacher and dismissed, the decision of the eight 40 
members of the board who were present being 
unanimous. 
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She appealed to the QoII1missio:p.er of Eq.ucatio _n 
who, after considering all the grounds urged by 
her counsel in support of her -appeal, found that 
"written charges were preferred against Miss 
Smith and served upon her, and a fair hearing 
was · conducted by the Board of Education, at 
which she was represented by counsel, and the 
testimony supported the charges.'' He therefore 
decided that she was legally dismissed by the 
Paterson Board. 

1. The principal ground of appeal from his de-
cision to this Board is that the ruling of the Com-· 
missioner on the first appeal was a final disposi-
tion of .the charges, and that therefore she could 
not be tried __ on new charges; in other words, that 
the Board of Education w~s estopped to r .. enew the 
charges under the · legal principle of res adjudicata. 
It is fundamental that this principle applies only 
to judgments oh the merits and that decrees based 
on such technical reasons as that upon which the 
Commissioner's former decision was based do 
not stand ; in the way of the prosecution of a new 
suit or proceeding on · th~ same cause of action. 
'l,he Commissioner so held and, in our opinion, 
correctly. 

2. Another ground of appellant's appeal is 
that the tenure of office statute does not contem-
plate the preferring of charges against teachers 
by persons outside the State, and that since the 
Guiana Realty Corporation was not a corporation 
of New Jersey, or · authorized to do business in 
this State, it "was not a competent party com-
plainant.;, Section 106-A of the School Law pro-
vides that '' charges may be filed by any person 
whether a member of said School Board or not.'' 
Appellant insists that this language refers to a 
natural person having some interest in the public 
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instruction, either as parent, citizen, taxpayer, etc. 
We cannot agree, and think the Commissioner was 
right in over-ruling this ground of appeal. The 
purpose of the section of the Tenure of Office Act 
which authorizes the trial and dismissal of teach-
ers and principals after preferring charges and 
giving them a fair hearing is to provide means by 
which boards of education may displace those 
whom they find to be incompetent or unworthy 
after they have served more than three years. It 
is clearly to the benefit of the public schools that 
where, at a fair hearing evidence is presented to a 
board of education which proves that an accused 
person has been guilty of "conduct unbecoming 
a teacher," to use the language of the statute, such 
teacher should not be retained in the school system. 
To do otherwise would be unfair to the pupils 
and injurious to the school system in general. If 
the charge of unbecoming conduct is proved to be 
true, the interests of the schools demand that the 
teacher should be dismissed, no matter by whom 
the charges are preferred. There is no limitation 
in the statute as to the source of the charges pro-
vided for therein, and we see no reason to read 
any such limitations into it. 

Several other grounds of appeal are presented 
on behalf of the appellant, but we think the Com-
missioner has properly disposed of all of them, 
and further discussion seems unnecessary. 

Examination of the record shows that the ap-
pellant received due notice of the charges, was 
given a fair hearing at which she was represented 
by counsel who received an opportunity to fully 
present her case, and that there was evidence to 
support the Board's decision. Indeed the chief 
grounds of attack on this appeal are directed more 
to what seem to us technical points than to the 
substance of the proofs. 

10 

20 

30 

40 
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The appellant, having received a fair trial and 
it not appearing that the decision of the Board 
was contrary to the evidence, we find, in accord-
ance with the rule several times announced by this 
Board under similar circumstances, that the Com-

i O missioner's decision was right, and recommend 
that it be affirmed. 

20 

July 20, 1935. 

BEFORE THE COMMISSIONER OF 
EDUCATION OF THE STATE OF 

NEW JERSEY. 

CLARA L. SMITH, 
Appellant 

vs. 

BOARD OF EDUCATION OF THE CITY 
OF PATERSON, and GurANA 
REALTY CORPORATION' 

Respondents. 

Notice of Appeal. 

30 To the Respondents or their Attorney, Harold D. 

40 

Green: 

Sm: 

PLEASE TAKE NOTICE that the appellant in the 
above-entitled cause appeals to the State Board of 
Education of the State of New Jersey from the 
whole of the decisio:a of the Commissioner of Edu-
cation, a copy of which decision is hereto annexed 
and dated February 8th, 1935. 

Respectfully yours, 

Lours DwoRETz, 
Attorney for Appellant. 
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CLARA L. SMITH, 

Appellant. 
vs. Dec ision of the 

Commissioner of 1 O. 
BoARD oF EDUCATION OF THE CITY 

OF PATERSON, 

Respondent. 

Education. 

Louis Dworetz, for Appellant. 

Harold D. Green, for Respondent. 

On May 10, 1934, the appellant was dismissed 
as a school teacher by the Board of Education of 
the City of Paterson following a hearing on charges 
of conduct unbecoming a teacher preferred by the 
Guiana Realty Corporation. Miss Smith ap-
pealed . for re -instatement to the Commissioner of 
Education, who, without considering the merits of 
the case, decided that her dismissal w:;ts illegal for 
the reason that she did not have a fair trial be-
cause one of the board members, who was absent 
on certain evenings during the trial, participated 
in adjudicating her case. In support thereof, the 
Commissioner cited Kelly vs. Bishop, et al., 119 
Atlantic 6, and Eis berg vs. Cliffside Park, 92 N. J. 
L. 321. 

On October 11, 1934, the date of appellant's re-
instatement, new charges against her were re-
ceived by the Paterson Board of Education, who 
forthwith suspended her pending a hearing, which 
was conducted on October · 18th and 24th. Again, 
Miss Smith was found guilty of conduct unbecom-
ing a teacher and dismissed. 

20 

30 

40 
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Counsel alleges that appellant's dismissal was 
invalid for the following reasons: 

( 1) The ruling of the Commissioner of 
Education dated · September 5, 1934, 

10 Was final disposition of the charges 
and complaint of October 11, 1934. 

20 

-
30 

(2) The Guiana Realty Corporation is not 
a competent complainant. 

(3) The matters set forth in the charges 
are cognizable, if at all, in a court of 
civil jurisdiction. 

( 4) The charges made by the complainant 
were not verified and represented a 
mere statement of facts without being 
sworn to. 

(5) The Board of Education erred in re-
jecting very material and pertinent 
evidence. 

(6) The complainant, the Guiana Realty 
Corporation, was guilty of laches. 

(7) There was no creditable evidence ad-
duced to support the dismissal of the 
appellant. 

(8) The charges preferred by the com-
plainant were plainly a subterfuge and 
calculated solely to harass and perse-
cute the appellant. 

( 1) Since the for ::.ner case the Commissioner 
did not render a decision based upon its merits, 
the legality of a retrial is supported by the fol-

40 lowing: 
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Corpus Juris, Vol. 34, par. 1210, p. 793, 
reads in part as follows : 

'' A judgment dismissing a suit on account 
of any technical defect; irregularity or in-
formality, is not on the merits and is, there- 1 o 
fore, no bar to subsequent action.'' 

Par.1501,p.1063,reads: 

'' Since a former judgment between the 
same parties does not bar a second suit upon 
the same cause of action unless it was ren -
dered on the merits, a plea of former adju-
dication must distinctly show that such 
former judgment was on the merits.'' 

In Hughes vs. United States, 4 Wall, 232, 
the Court held : 

"In order that a judgment may constitute 
a bar to another suit it must be rendered in 
a proceeding between the same parties or 
their privies, and the point of controversy 
must be the same in both cases and must be 
determined on its merits. If the first suit 

20 

was dismissed for defect of pleadings or 30 
parties, or a misconception of the form of 
proceedings, or the want of jurisdiction, or 
was disposed of on any ground which did 
not go to the merits of the action, the judg-
ment rendered will prove no bar to another 
suit.'' 

The Commissioner cannot agree with appel-
lant's counsel that the failure of the Commission -
er's former decision to include a remanding order 40 
bars the bringing of a new suit under the condi-
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tions in this case. As pointed out by attorney for 
respondent, to have remanded the case would re-
quire the board to continue it, when such action 
might not be desired. Failure to remand the case 
left to the discretion of the board the discontinu-

1-0 · ance of the prosecution or the ·conduct of a hearing 
on the same or new charges. 

(2) Charges, reflecting upon the honesty and 
integrity of Miss Smith, were submitted by the 
Guiana · Realty Corporation. Regardless of 
whether they were signed by the representatives, 
or agents, of a corporation, or whether the sign-
ers were residents of this State or elsewhere, the 
board acted within its rights in conducting a hear-

20 ing to determine to what extent, if any, the teacher 
was guilty of the cha1~ges and whether, if guilty, 
her dismissal should follow . 

40 

. (3) While charges of fraud and forgery are, of 
course, c_ognizable in the civil courts, certainly such 
cognizance does not bar a bo~rd of education from 
hearing charges involving the penalty of dismis-
sal under the provisions of the Teachers' Tenure 
of Office Act; namely, inefficiency, incapacity, con-
duct unbecoming a teacher, or other just . cause. 

( 4) ,¥hile the Janitors' Tenure Act, Chapter 
44, P. L. 1911, requires a sworn complaint, the 
Teachers' Tenure of Office Act, Chapter 243, P. L. 
1909, contains no similar provision. The latter 
act simply requires the signing of the charges by 
the person or persons making them and the filing 
thereof with the secretary of the board of educa-
tion. Since the charges against Miss Smith were 
filed by the persons constituting the Guiana Realty 
Corporation, through their officers, they are legal. 
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( 5) There is nothing in the testimony to indi-
cate that the board of education rejected any evi-
dence which affected her right to a fair trial. 

(6) A delay by the Guiana Realty Corporation 
in presenting the charges in nowise constitutes 
laches by the board of education. When the con-
duct of the teacher was brought formally to the 
attention of the board of education, it proceeded 
with the trial; and since there was no delay by the 
board, there is no justification of a charge of laches 
against it. 

(7) The board of education heard sworn testi-
mony as to the acts of the appellant. There was 
no testimony to attack the credibility of the wit-
nesses, the principal claim being that the testimony 
was incompetent because some witnesses came 
from outside the State. The charges appear to be 
reasonably supported by the evidence. 

(8) There is no testimony to j-q.stify the allega-
tion of counsel for appellant that these charges 
were brought to persecute and harass Miss Smith. 

The Commissioner and State Board of Educa-
tion have held in a number of cases that they will 
not disturb the :findings of a local board of educa-
tion in the dismissal of a teacher on charges, pro-
vided the board reached its decision after giving 
a fair hearing and there was no showing of passion 
or prejudice on its part. 

·wallace vs. Greenwich Township Board of Edu-
cation, 1932 Compilation of School Law Decisions, 
859; Fitch vs. South Amboy, 1928 Compilation of 
School Law Decisions, 176; Cheeseman vs. Glou-
cester City, 1928 Compilation of School La·w De-
cision, 159. In Martin vs. Smith, 100 N. J. L. 50, 

10 

20 

3Q 

40 
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Justice Minturn in delivering the opinion of the 
Supreme Court in a similar situation said: 

'' But the settled rule of law is that if there be 
evidence upon which the trial tribunal may reason-
ably found its conclusion of guilt or innocence, 
this court will not reverse the judgment by weigh-
ing the testimony for the purpose of forming an 
independent judgment. If the judgment of the 
trial court can be fairly supported by the record, 
the duty of this court is at an end so far as further 
investigation is concerned.'' _ 

Since written charges were preferred against 
Miss Smith and served upon her, and a fair hear-
ing was conducted by the board of education, at 
which she was represented by counsel, and the 
testimony supported the charges, the appellant 
was legally dismissed by the Paterson Board of 
Education. 

February 8, 1935. 

(Sgd) CHARLES H. ELLIOTT, 
Commissioner of Education. 

Service of a copy of the within Notice of Appeal 
is hereby acknowledged this 1st day of March, 1935. 

HAROLD D. GREEN, 
Attorney for Respondents. 
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BEFORE THE STATE BOARD OF 
EDUCATION OF THE STATE 

OF NEW JERSEY. 

CLARA L. SMITH, 
Appellant, 

vs. 

BOARD OF EDUCATION OF THE CITY 
OF PATERSON and GurAN A 
REALTY CORPORATION, 

Respondents. 

Stat e of New Jersey l 
County of Passaic S ss. : 

On Petition, etc. 
Affidavit of 
Service. 

Lours DwoRETz, of full age, being duly sworn, 
according to law, upon his oath deposes and says: 

J . I served a copy of notice of appeal together 
with identification of decision, also petition of 
appe al, together with copy of notice directed to 
the President of the State Board of Education 
and the Secretary of the State Board of Educa-
ti on, requesting an oral hearing in the above en-
ti tled matter, by leaving the same personally 
with Harold D. Green, Esq., attorney for the re-
spondents .at his office,, 121 Ellison Street, Pat-
ers on, New Jersey, on the 1st day of March, 1935. 

Sworn to and subscribed to 
befor e me this 1st day of 
March, A. D. 1935. 

GEORGE 'K. SLINGLAND, 
M. C. C. of N. J. 

Lours DwoRETZ. 

30 

40 
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BEFORE THE STATE BOARD OF 
EDUCATION OF THE STATE 

OF NEW JERSEY. 

CLARA L. SMITH, 
Appellant, 

vs. 
Petition o! 

BOARD OF EDUCATION OF THE CITY Appeal. 

OF PATERSON and GutAN A 
REALTY CORPORATION, 

Respondents. 

The petition of the appellant, Clara L. Smith, 
respectfully shows : 

1. She appeals from the judgment of the Com-
missioner of Education of the State of New J er-
sey entered on February 8th, 1935, confirming and 
sustaining the judgment of the Board of Educa-
tion of the City of Paterson, on October 24th, 1934, 
dismissing the appellant as a teacher in the public 
school system in the City of Paterson on the com-. 

30 plaint of the Guiana Realty Corporation, a cor-
poration of the State of New York, of conduct 
unbecoming a teacher for the following reasons : 

(A) That the Commissioner of ·Education of 
the State of New Jersey erred in giving judg-
ment for the respondent instead of the ap-
pellant. 

(B) That the Commissioner of Education of 
the State of New Jersey erred in affirming the 

40 judgment of the Board of Education of the City 
of Paterson, dismissing the appellant on Oc-
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tober 24th, 1934 as a teacher in the public school 
system of the City of Paterson on the complaint 
of the Guiana Realty Corporation of the State 
of New York, of conduct unbecoming a teacher 
instead of reversing said judgment of the Board 
of Education for one or more of the reasons 
advanced therefor before the said Commis-
sioner of Education of the State of New Jersey, 
to wit: 

(1) That said suspension and dismissal of 
the appellant were both illegal and void. 

(2) The Board of Education of the City of 
Paterson had no jurisdiction or authority to 
entertain the complaint of the Guiana Re.alty 
Corporation, a corporation of the State of 
New York, against the appellant, in that: 

(a) The complainant, Guiana Realty 
Corporation, was not a citizen of either the 
City of Patersoil, County of Passaic, or 
State of New Jersey. 

(b) That the complainant, Guiana Realty 
Corporation, was not authorized to do busi-
ness in the State of New Jersey at the time 
of the alleged indiscretions of the appellant. 

( c) That the said complainant has never 
since, and is not now authorized to do busi-
ness in the State of New Jersey. 

( d) That the matters about which the 
said Guiana Realty Corporation complains 
pertain to a purely private transaction. 

10 

20 
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( e) That the charges preferred by the 
compLainant in no wise connect the ap- 40 
pellant, Clara L. Smith, with conduct un-
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becoming a teacher in the public school sys-
tem of the City of Paterson. 1 

. ( f) That the maJt~rs set forth in the 
ch,arges made by the ·complainant are cog-
ni~mble, if at all, in court of civil juris-
diction. 

(g) That the complaint an.d all proceed-
ings thereunder were in open defiance and 
in violation of the ruling of the State Com-
missioner _. of Education, made on Septem-
ber 25, 1934, in which the appellant herein, 
Clara L. Smith, was ordered to be rein-
stated as a teacher in the public schools of 
the City of Paterson. 

(h) That the Si~id ruling of said Com-
missioner of Education made on the date 

· last-aforesaid, was made in a proceeding 
in which the charges were identical with the 
charges made in this cause, and in which the 
testimony of the complaining witness was 
substantially identical. 

(i) That by reason of the order of the 
Commissioner of the State Board of Edu-
cation, there is no authority or provision 
for a new trial or a t:i;ial de novo by the 
Board of Education of the City of Paterson. 

(j) That the right of the Board of Edu-
cation of the City of Paterson, if any by 
reason of any grievances it might have as 
a result of the making of the order of. the 
Commissioner of Education on September 
25, 1934, was by way of appeal only to the 
State Board of Education. 
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(k) That the charges upon which the ap-
pellant had been previously tried, and which 
culminated in the order of the Commis-
sioner of Education on September 25, 1934, 
are a complete har to the prosecution of 
the charges made in this cause on October 
9, 1934. 

(1) That the charges preferred by the 
complainant were plainly a subterfuge and 
calculated solely to harass and persecute 
the appellant. 

(m) That the charges made in this cause 
bear date October 9, 1934, which date, is 
prior to the date on which the appellant 
was reinstated, namely, October 11, 1934, 
in the public school system in pursuance 
of an order of the State Commissioner of 
Education made on September 25, 1934. 

(n) That the charges were preferred in 
this cause prior to the compliance by the 
Board of Education of the City of Pater-
son with the order of the State Commis-
sioner of Education made September 25, 
1934. 

(3) That the Board of Education of the 
City of Paterson erred in refusing to dismiss 
the charges preferred by the complainant, 
Guiana Realty Corporation, ,against the ap-
pellant in that: 

(a) The appellant repeats and reiterates 
each of the grounds asserted under point 
1-B-( 2) herein. 

10 
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(b) That the charges preferred are in 
no manner related to any of the causes for 
dismissal that might be set forth under the 
school law. 

10 (c) That the charges made by the com-
plainant were not verified and represent a 
mere statement of facts without being sworn 
to. 

( 4) That the Board of Education erred in 
refusing to take a vote on the motion of coun-
sel for the appellant addressed to the Board 
of Education requesting a dismissal of the 
complaint prior to the hearing of the evidence. 

20 ( 5) That the Board erred in denying the 
motion of counsel for the appellant to dismiss 
the charges after the complainant's evidence 
was taken. 

( 6) That the Board erred in denying the 
motion of the appellant to dismiss the charges 
at the conclusion of the entire hearing. 

(7) That the Board erred in admitting into 
evidence over the objection of counsel for the 

30 appellant, the charges made by the Guiana 
Realty Corporation against Clara L. Smith, 
which ruling of the Board of Education was 
erroneous in that the said charges were irrele-
vant, immaterial, and incompetent for the 
reason that the Board of Education had no 
jurisdiction or authority to try the appellant 
on the said charges. 

( 8) The Board erred in refusing to grant 
the request of counsel for the appellant that 

40 the Board of Education take a vote on the 
motion made by the counsel for the appellant 
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before the hearing of the evidence, for a dis-
missal of the charges, which said ruling of the 
Board ,of Education was erroneous in that the 
chairman of the Board had no authority to 
exclude from the whole Board's consideration 
the request made. 

(9) The Board erred in sustaining the ob-
jection to the following question asked by 
counsel for the appellant on cross examina-
tion of the witness, for complainant, William 
Sherrill, "When was the last time the Guiana 
Realty Corporation held a meeting1 ", which 
said ruling of the Board was erroneous in that 
the said question was relevant, competent, 
and material to the issues involved. 

(10) The Board erred in sustaining the 
objection to the following question asked by 
counsel for the appellant on cross examina-
tion of the witness, for complainant, Willi.am 
Sherrill, "Has the corporation still got a 
franchise, Mr. Sherrill 1' ', which said ruling 
of the Board was erroneous in that the said 
question was relevant, competent, and ma-
terial to the issues involved. 

( 11) The Board erred in sustaining the 
objection to the following question asked by 
counsel for the appelLant on cross examina-
tion of the witness, for complainant, ,iVilliam 
Sherrill, "Mr. Sherrill, as president of the 
Guiana Realty Corporation, can you tell us 
when the last annual report was submitted to 
the Secretary of the State of New Yorld", 
which said ruling of the Board was erroneous 
in that the said question was relevant, com-
petent, and material . to the issues involved. 

10 
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(12) The Board erred in sustaining the 
objection to the following question asked by 
counsel for the appellant on cross examina-
tion of the witness, for complainant, William 
Sherrill, '' Is the Guiana Realty Corporation 
licensed by the banking department of the 
State of ,New York1", which said ruling of 
the Board was erroneous in that the said 

. question was relevant, competent, and ma-
terial to the issues involved. 

( 13) The Board erred in sustaining the 
objection to the following question asked by 
counsel for the appellant on cross examina-
tion of the witness, for complainant, William 
Sherrill, '' Mr. Sherrill, will you please write 
the name of Louis A. Bennert on that paper?'', 
which said :ruling of the Board was erroneous 
in that the said question was relevant, com-
petent, and material to tp.e issues involved. 

(14) The Board erred in overruling the 
objection of counsel for the appellant con-
testing the right of the Board of Education 
to take a vote on October 25th, relative to a 
motion to dismiss complaint, motion to con-
test jurisdiction and authority of the Board, 
and motion to stay the proceedings, all of 
which had been made on October 18, 1934, 
and decision thereon · noted in the record, 
which said ruling of the Board was erroneous 
in that the cbject of the Board overruling the 
objection of counsel for appellant was to alter 
and change the previous record of the said 
proceedings as evidenced by the stenographic 
notes of the s,ame. 
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(15) The Board erred in refusing to grant 
to counsel for the appellant a continuation of 
the hearing, the purpose of which was to ob-
tain testimony of one Cyril Wilson, teller in 
the Dunbar National Bank, which said ruling 
of the Board was erroneous in that the tes-
timony to be elicited from the said Cyril Wil-
son was material, relevant, and competent, 
and would tend to disprove the charges made 
by the complainant. 

(16) That the respondents are guilty of 
laches in that the charges upon which the ap-
pellant was tried were made more than two 
years after the alleged indiscretions, if any 
of the appellant, had taken place. 

2. There was no basis for the proceedings 
wherein the appellant was dismissed on the 24th 
day of October, 1934, as the subject matter of the 
said litigation had been destroyed as .a result of 
the Board of Education complying with the ruling 
of the State Commissioner of Education, made 
September 25th, 1934. 

10 

20 

3. That the right of the Board of Education of 
the City of Paterson, if any, by reason of any 30 
grievance it might have as a result of the making 
of the order of the Commissioner of Education on 
September 25, 1934, was by way of appeal only 
to the State Board of Education. 

4. Petitioner prays that by reason of the griev-
ances hereinbefore stated, there is presented 
herein a controversy and dispute arising under 
the school laws of the State of New Jersey and 
under the rules and regulations of the State Board · 40 
of Education of the State of New Jersey. 



10 

22 

Exhibits Ann exed to Return to Writ. 

5. Petitioner further prays the judgment of the 
Commissioner of Education of the State of New 
Jersey for one or more of the reasons aforesaid 
be set aside and for nothing holden. 

Lourn DwoRETz, 
Attorney for Appellant. 

State of New Jersey l 
C f P . J ss.: ounty o assarn 

CLARA L. SMITH, of full age, being duly sworn 
according to law, upon her oath, deposes and says: 

1. That she is the appellant in the above entitled 
cause; that the statements contained in the above 

20 petition of appeal are true to the best of her 
knowledge and belief. 

30 

40 

Sworn to and subscribed to 
before me this 27th day of 
February, 1935. 

Lours DwoRETz, 
An Attorney at Law of N. J. 

CLARA L. SMITH. 

Service of a copy of the within Petition of Ap-
peal acknowledged this 1st day of March, 1935. 

HAROLD D. GREEN, 
Attorney for Respondents. 
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BEFORE THE STATE BOARD OF EDUCA-
TION, STATE OF NEW JERSEY. 

CLARA L. SMITH, 
Appellant, 

vs. 

BOARD OF EDUCATION OF THE 
CITY OF PATERSON, and GuIAN A 
REALTY Co RPO RATION' 

Respondents. 

Answer to 
Petition of 
Appeal. 

Respondent, Board of Education of the City 
of Paterson, in the County of Passaic, answering 
the Petition of Appeal, says: 

1. Respondent denies paragraph 1 (A) of the 
Petition of Appeal. 

2. Respondent denies paragraph 1 (B) of the 
Petition of Appeal. 

3. Respondent denies paragraph 1 (1) of the 
Petition of Appeal. 

4. Respondent denies paragraph 1 (2) of the 
Petition of Appeal. 

5. Respondent admits paragraphs 1 (a), 1 (b) 
and 1 ( c) of the Petition of Appeal. 

6. Respondent denies paragraph 1 ( d) of the 
PeJition of Appeal. 

7. Respondent denies paragraph 1 ( e) of the 
Petition of Appeal. 

8. Respondent denies paragraph 1 (f} of the 
Petition of Appeal. 

10 

20 , 

30 

40 
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9. Respondent denies paragraph 1 (g) of the 
Petition of Appeal. 

10. Respondent d_enies p_aragraph 1 (h) of the 
Petition of Appeal. 

10 11. Respondent denies paragraph 1 (i) of the 
Petition of Appeal. 

12 . . Respondent denies paragraph 1 (j) of the 
Petition of Appeal. 

13. Respondent denies paragraph 1 (k) of the 
Petition of Appeal. 

14. Respondent denies paragraph 1 (1) of the 
Petition of Appeal. 

20 15. Respondent admits paragraph 1 (m) of the 
Petition of Appeal. 

16. Respondent denies paragraph 1 (n) of the 
Petition of Appeal. 

17. Respondent denies paragraph 3 of the Peti-
tion of Appeal. 

18. Respondent denies paragraph 3 (b) of the 
Petition of Appeal. 

30 19. Respondent admits that the charges made 

40 

by the complainant were not verified and denies 
- the balance of paragraph 3 ( c). 

20. Respondent denies paragraph 4 of the Peti-
tion of Appeal. 

21. Respondent denies paragraph 5 of the Peti-
tion of Appeal. 

22. Respondent denies paragraph 6 of the Peti-
tion of Appeal. 

23. Respondent denies para.graph 7 of the Peti-
tion of Appe-al. 
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24. Respondent denies paragraph 8 of the Peti -
tion of Appeal. 

25. Respondent denies paragraph 9 of the Peti-
tion of Appeal. 

26. Respondent denies paragraph 10 of the 
Pe tition of Appeal. 

27. Respondent denies paragraph 11 of the 
Pe tition of Appeal. 

28. Respondent denies paragraph 12 of the 
Pe tition of Appeal. 

29. Respondent denies paragraph 13 of the 
Petition of Appeal. 

30. Respondent denies paragraph 14 of the 
Pe tition of Appeal. 

31. Respondent denies par .agraph 15 of the 
Pe tition of Appeal. 

32. Respondent denies paragraph 16 of the 
Pe tition of Appeal. 

33. Respondent denies paragraph 2 of the Peti -
tion of Appeal. 

10 

20 

34. Respondent denies paragraph 3 of the Peti - 30 
tion of Appeal. 

35. Respondent denies paragraph 4 of the Peti -
tion of Appeal. 

36. Respondent respectfull y submits that the 
judg ment of the Commissioner of Education of the 
Sta te of New Jersey should be affirmed. 

HAROLD D. GREEN J 

Attorney for Respondent. 

(Acknowledged service March 4, 1935.) 
40 
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BEFORE THE STATE BOARD OF EDUCA-
TION OF THE STATE OF NEW JERSEY. 

CLARA L. SMITH, 
Appellant, 

VS. 

Bo~RD OF EDUCATION OF THE · 
CITY OF PATERSON, and GuIAN A 
REALTY CORPORATION, . 

Respondents. 

On Petition 
for Appeal &c. 

Reply. 

To THE STATE BoARD OF EDUCATION OF THE STATE 
20: OF NEW JERSEY: 

30 

40 

The appellant by way of reply to the allegations 
contained in the answer filed herein in behalf of 
the respondents says: 

1. She joins issue with the respondents 
respecting the statements contained in para-
graphs 1-36. 

2. The appellant begs leave to amend the 
petition of appeal so that she may include the 
following: 

(a) That the respondents are guilty of 
laches in that the charges upon which the 
appellant was tried were made more than 
two years after the alleged indiscretions, 
if any, of the appellant took place. 

Lours DwoRETZ, 
Attorney for Appellant. 
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Service of a copy of the within reply is hereby 
acknowledged this 5th day of March, 1935. 

HAROLD D. GREEN, 
Attorney for Respondents. 

BEFORE THE STATE BOARD OF EDUCA-
TION OF THE STATE OF NEW JERSEY. 

CLARA L. SMITH, 
Appellant, 

vs. 

BOARD OF EDUCATION OF THE 
CITY OF PATERSON, and GurAN A 
REALTY Co RPO RATION' 

Respondents. 

Request. 

To THE SECRETARY oF THE STATE BoARD OF EDUCA-
TION OF THE STATE OF NEW JERSEY : 

Srn: 

10 

20 

PLEASE TAKE NOTICE that the appellant in the 30 
above-entitled cause desires an oral hearing. 

Respectfully yours, 

Lours DwoRETz, 
Attorney for Appellant. 

Service of a copy of the within request acknowl-
edged this day of March, 1935. 

40 
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BEFORE THE COMMISSIONER OF EDUCA-
TION 0:B7 THE STATE OF NEW JERSEY. 

CLARA L. SMITH, 
Appelbant, 

vs. 

BOARD OF EDUCATION OF THE 
CITY OF PATERSON, and GurANA 
REALTY CoRPOltATION, 

Respondent. 

Petition of 
Appe'al. 

To THE CoMMISSIONER OF EDUCATION oF THE STATE 
OF Ntnv tTERSEY :-

The petition of the appellant, Clara L. Smith, 
respectfully shows :-

1. That on the 11th day of October, 1934, she 
was suspended as --a teaclier in the public school 
system jn the City of Paterson pending the hear-
ing of charges made against .her by the Guiana 
Realty Corporation, a corporation of the State of 
New Jersey. 

2. That on the 24th day of October, she was 
dismjssed as a teacher in the public school system 
in the City of Paterson on the complaint of the 
Guiana Realty Corporation, a corporation of the 
the State of New York, of conduct unbecoming · a 
teacher. 

3. That said suspension and dismissal of the 
appellant were both illegal and void. 

A. The Board of Education of the City of 
Paterson lrad no jurisdiction or authority to 
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entertain the complaint of the Guiana Realty 
Corporation, a corporation of the State of 
New York, against the appellant, in that: 

( 1) The complainant, Guiana Realty Cor-
poration, was not a citizen of either the City 
of Paterson, County of Passaic, or State of 
New Jersey. 

(2) That the complainant, Guiana Realty 
Corporation, was not authorized to do busi-
ness in the State of New Jersey at the time 
of the alleged indiscretions of the appellant. 

( 3) That the said complainant has never 
since, and is not now authorized to do busi-
ness in the State of New Jersey. 

( 4) That the matters about which the said 
Guiana Realty Corporation complains per-
tain to a purely private transaction. 

( 5) That the charges preferred by the 
complainant in no wise connect the ap-
pellant, Clara L. Smith, with conduct un-
becoming a teacher in the public school 
system of the City of Paterson. 

(6) That the matter set forth in the 
charges made by the complainant are 
cognizable, if at all, in a court of civil juris-
diction. 

(7) That the complaint and all proceed-
ings thereunder were in open defiance and 
in violation of the ruling of the State Com-
missioner of Education, made on September 
25th, 1934, in which the appellant herein, 
Clara L. Smith, was ordered to be rein-
stated as a teacher in the public schools of 
the City of Paterson. 

10 
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(8) That the said ruling of said Com-
missioner of Education made on the date 
last aforesaid, was made in a proceeding in 
which the charges were identical with the 
charges made in this cause, and in which 
the testimony of the complaining witness 
was substantially identical. 

( 9) That' by reason of the order of the 
Commissioner of the State Board of Edu-
cation, there is no authority or provision 
for a new trial or a trial de novo by the 
Board of Education of the City of Paterson. 

(10) That the right of the Board of Edu -
cation of the City of Paterson, if any, by 
reason of any grievances it might have as a 
result of the making of the order of the 
Commissioner of Education on September 
25th, 1934, was by way of appeal only to 
the State Board of Education. 

(11) That the charges upon which the 
appellant had been previously tried, and 
which culminated in the order of the Com-
missioner : of Education on September 25th, 
1934, are a complete bar to the prosecution 
of the charges made in this cause on Oc-
tober 9th, 1934. 

(12) That the charges preferred by the 
complainant were plainly a subterfuge and 
calculated solely to harass and persecute 
the appellant. 

(13) That the charges made in this cause 
bear date October 9th, 1934, which date is 
prior to the date on which the appellant 
was rdi:hstated, namely October 11th, 1934. 
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in the public school system in pursuance of 
an order of the State Commissioner of 
Education made on September 25th, 1934. 

(14) That the charges were preferred in 
this cause prior to the compliance by the 1 o 
Board of Education of the City of Paterson 
with the order of the State Commissioner 
of Education mad e September 25th, 1934. 

B. That the Board of Education of the 
City of Paterson erred in refusing to dismiss 
the charges preferred by the complainant, 
Guiana Realty Corporation, against the ap-
pellant in that: 

(]) The appellant repeats and reiterates 20 
each of the grounds asserted under point 
3-A herein. 

(2) That the charges preferred are in no 
mann _er related to any of the causes for 
dismissal that might be set forth under the 
school law. 

(3) That the charges made by the com-
plainant were not verified and represent a 
mere statement of facts without being sworn 30 
to. 

C. '1:hat the Board of Education erred in 
refusing to take a vote on the motion of 
couns el for the appellant addres sed to the 
Board of Education requesting a dismissal of 
the complaint prior to the hearing of the 
evidence. 

D. That the Board erred in denying the 
motion of counsel for the appellant to dismiss 
the charges after the complainant's evidence 
was taken. 

40 
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E. That the Board erred in denying the 
motion of the appellant to dismiss the charges 
at the conclusion of the entire hearing. 

P. That the Board erred in admitting into 
evidence over the objection of counsel for the 
appellant, the charges made by the Guiana 
Realty Corporation against Clara L. Smith, 
which ruling of the Board of Education was 
erroneous in that the said charges were ir-
relevant, immaterial, and incompetent for 
the reason that the Board of Education had 
no jurisdiction or authority to try the ap-
pellant on the said charges. 

G. The Board erred in refusing to grant 
20 the request of counsel for the appellant that 

the Board of Education take a vote on the 
motion made by the counsel for the appellant 
before the hearing of the evidence, for a 
dismissal of the charges, which said ruling 
of the Board of Education was erroneous in 
that the chairman of the Board had no 
authority to exclude from the whole Board's 
consideration the request made. 

30 

40 

H. The Board erred in sustaining the ob-
jection to the following question asked by 
counsel for the appellant on cross examina-
tion of the witness, for complainant, William 
Sherrill, '' When was the last time the Guiana 
Realty Corporation held a meeting1 ", which 
said ruling of the Board was erroneous in 
that the said question was relevant, compet-
ent, and material to the issues involved. 

I. The Board erred in sustaining the ob-
jection to the following question asked by 
counsel for the appellant on cross examina-
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tion of the witness, for complainant, William 
Sherrill, '' Has the corporation still got a 
franchise, Mr. Sherrill~'', which said ruling 
of the Board was erroneous in that the said 
question was relevant, competent, and _ ma-
terial to the issues involved. 

J. The Board erred in sustaining the ob-
·jection to the following question asked by 
counsel for the appellant on cross examina-
Lion of the witness, for complainant, William 
~herrill, "Mr. Sherrill, as president of the 
Suiana Realty Corporation, can you tell us 
when the last annual report was submitted to 
the Secretary of the State of New York1", 
which said ruling of the Board was erroneous 
in that the said question was relevant, com-
petent, and material to the issues involved. 

K. The Boa.rd erred in sustaining the ob-
jection to the following question asked by 
counsel for the appellant on cross examina-
tion of the witness, for complainant, William 
Sherrill, '' Is the Guiana Realty Corporation 
licensed by the banking department of the 
State of New York1", which said ruling of 
the Board was erroneous in that the said ques-
tion was relevant, competent, and material 
to the issues involved. 

L. The Board erred in sustaining the ob-
jection to the following question asked by 
counsel for the appellant on cross examina-
tion of the witness, for complainant, Williarri 
Sherrill, "Mr. Sherrill, will you please write 
the name of Louis A. Bennert on that paped ", 
which said ruling of the Board was erroneous 
in that the said question was relevant, com-
petent, and material to the issues involved. 

10 

20 

30 
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M. The Board erred in overruling the ob-
jection of counsel for the appellant contesting 
the right of the Board of Education to take a 
vote on October 25th, relative to a motion to 
dismiss complaint, motion to contest juris-
diction and authority of the Board, and 
motion to stay the proceedings, all of 
which had been made on October 18th, 
1934, and decision thereon noted in the 
record, which said ruling of the Board was 
erroneous in that the object of the Board 
overruling the objection of counsel for ap-
pellant was to alter and change the previous 
record of the said proceedings as evidenced 
by the stenographic notes of the same. 

N. The Board erred in refusing to grant to 
counsel for the appellant a continuation of 
the hearing, the purpose of which was to 
obtain testimony of one Cyril Wilson, teller 
in the Dunbar National Bank, which said rul-
ing of the Board was erroneous in that the 
testimony to be elicited from the said Cyril 
·Wilson was material, relevant, and competent, 
and would tend to disprove the charges made 
by the complainant. 

4. Petitioner further says that by reasons of 
the grievances hereinbefore stated, there is pre-
sented herein a controversy and dispute arising 
under the school laws of the State of New Jersey, 
and under the rules and regulations of the State 
Board of Education of the State of New Jersey. 

Lours DwoRETZ, 
Attorney for Appellant. 
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Sta te of New Jersey, / 
County of Passaic, ss.: 

CLARA L. SMITH, of full age, being duly sworn 
accord ing to law, upon her oath, deposes and says: 

1. That she is the · appellant in the above en -
tit led cause; that the statements contained in the 
above p etition of appeal are true to the best of her 
knowle dge and belief. 

CLARA L. SMITH. 

Sub scribed to and sworn before 
me thi s 22nd day of November, 1934. 

GEORGE K. SLINGLAND, 
A Master in Chancery 

of New Jer$ey. 

BEFO RE THE COMMISSIONER OF EDUCA-, 
TIO N OF THE STATE OF NEW JERSEY. 

CLARA L. SMITH, 
Appellant, 

vs. 

BOARD OF EDUCATION OF THE CITY 
OF P ATERSON, and GuIANA 
REALTY CoRPORArION, 

Respondents. 

Answer to 
On Petition for 
Appeal , &c. 

To THE COMMISSIONER OF EDUCATION OF THE STATE 
OF NEW JERSEY: 

The re spondent, the Board of Education of the 
City of Paterson, in the County of Passaic, re-
spectfu lly says: 

10 

20 : 

30 . 

40 
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1. Respondent admits paragraph one · of the 
Petition of Appeal. 

2. Respondent admits that the appellant was 
dismissed as a teacher in the public school system 

10 in the City of Paterson, on October 24, 1934. 

20 

· 30 

3. Respondent denies paragraph three of the 
Petition of Appeal. 

4. Respondent denies paragraph A. of the 
Petition of Appeal. 

5. Respondent has no knowledge or informa-
tion sufficient to form ·a belief as to the allega-
tions contained in paragraph A (1) of the Peti-
tion of Appeal. 

6. Respondent has no knowledge or informa-
tion sufficient to form a belief as to the allegations 
contained in par:agraph A (2) of the Petition of 
Appeal. 

7. Respondent has no knowledge or information 
sufficient to form a belief as to the allegations con-
tained in paragraph A (3) of the Petition of 
Appeal. 

8. Respondent denies paragraph A ( 4) of the 
Petition of Appeal. 

9. Respondent denies paragraph A ( 5) of the 
Petition of Appeal. 

10. Respondent denies paragraph A ( 6) of the 
Petition of Appeal. -

11. Respondent denies paragraph A (7) of the 
Petition of Appeal. 

40 
12. Respondent denies paragraph A (8) of the 

Petition of Appeal. 
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13. Respondent denies paragraph ·A (9) of the 
Petiti on of Appeal. 

14. Respondent denies paragraph A (10) of the 
Petit ion of Appeal. 

15. Respondent denies paragraph A (11) of the 
Petit ion of Appe

1

al. 

16. R·espondent denies paragraph A (12) of the 
Petiti on of Appeal. 

17. Respondent admits paragraph A(13) of the 
Petitio n of Appe~l. 

18. Respondent denies paragraph A (14) of the 
Petitio n of Appeal. 

19. Respondent denies paragraph B of the 
Petit ion of Appeal. 

20. Respondent repeats and reiterates each 
of the answers asserted under point 3-A of the 
Petitio n of Appeal. 

21. Respondent denies paragraph B ( 2) of the 
Petit ion of Appeal. 

10 

20 

22. Respondent admits as is set forth in par-
agrap h B (3) of the Petition of Appeal, that the 30 
charges were not verified, but denies that they 
represe nt a mere statement of facts without being 
swo:i;n to. 

23. Respondent denies paragraph C. of the 
Petit ion of Appeal. 

24. Respondent denies paragraph D. of the 
Petition of Appeal. 

25. Respondent denies paragarph E. of the 
Petit ion of Appeal. 40 
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26. Respondent denies paragraph F. of the 
Petition of Appeal. · 

27. Respondent denies paragraph G. of the 
Petition of Appeal. 

28. Respondent denies paragraph H. of the 
Petition of Appeal. 

29. Respondent denies paragraph I. of the 
Petition of Appeal. 

· 30. Respondent denies paragraph J. of the 
Petition of_ Appeal. 

31: Respondent denies paragraph K. of the 
Petition of Appeal. 

~O 32. Respondent - denies paragraph L. of the 

30 

40 

Petition of Appeal. 

33. Re·spondent denies paragraph M. of the 
Petition of Appeal. 

34. Respondent denies paragraph N. of the 
Petition of Appeal. 

35. Respondent denies paragraph four of the 
Petition of Appeal. 

HAROLD D. GREEN, 

Attorney for Respondent. 

Service of a true copy of the within Answer is 
hereby acknowledged this 26th day of November, 
1934. 

Lours DwoRETz, 
Atorney for Appellant. 
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BEFORE THE COMMISSIONER OF 
EDUCATION OF THE STATE 

OF NEW JERSEY. 

CLARA L. SMITH, 
Appellant, 

vs. 

BOARD OF EDUCATION OF THE CITY 
OF PATERSON, and GuIANA 
REALTY CORPORATION' 

Respondents. 

Reply. 

To THE CoMMissroNER OF EDUCATION oF THE STATE 
OF NEW JERSEY: 

The appellant, by way of reply to the allegations 
contained in the answer filed herein in behalf of 
the resp ondent says : 

1. She joins issue with the respondent respect-
ing the statements contained in paragraph 2 to 
parag raph 35 of the answer. 

2. 'With respect to the allegation contained in 
paragra ph 1 of the Petition of Appeal, the ap-
pella nt requests leave of the Commissioner to 
ame nd paragraph 1 of the same, which shall read 
as follows: 

That on the 11th day of October, 1934, 
she was suspended as a teacher in the public 
school system in the City of Paterson, pend-
ing the hearing of charges made against her 
by the Guiana Realty Corporation, a cor-
p oration of the State of New York. 

10 

20 

30 

40 
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3. That the respondents are guilty of laches in 
that the charges upon which the appellant was 
tried were made more than two years after the 
alleged indiscretions, if any, of the appellant took 
place. 

Lours DwoRET·z, 
Attorney for Appellant. 

Service of a copy of the within reply is hereby 
acknowledged this 27th day of November, 1934. 

HAROLD D. GREEN, 
Attorney for Respondents. 

CLARA L. SMITH, 
Appellant, 

vs. 

BOARD OF EDUCA'rION OF THE CITY 
OF PATERSON, 

Respondent. 

Decision of the 
Commiss ioner of 
Education. 

Louis Dworetz, for Appellant. 

Harold D. Green, for Respondent. 

On May 10, 1934, the appellant was dismissed 
as a school teacher by the Board of Education of 
the City of Paterson following a hearing on 
charges of conduct unbecoming a teacher preferred 
by the Guiana Realty Corporation. Miss Smith 
appealed for reinstatement to the Commissioner 

40 of Education, who, without considering the merits 
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of the case, decided that her dismissal was illegal 
for the reason that she did not have a fair trial 
because one of the board members, who was absent 
on certain eve_nings during the trial, participated 
in adjudicating her case. In support thereof, the 
Commissioner cited Kelly vs. Bishop, et al., 119 
Atl anti c 6, and Eisberg vs. Cliffside Park, 92 N. 
J . L. 321. 

On October 11, 1934, the date of appellant's re-
ins tat ement, new charges against her were re -
ceived by the Paterson Board of Education, who 
for thwith suspended her pending a hearing, which 
was conducted on October 18th and 24th. Again, 
Miss Smith was found guilty of conduct unbecom-
ing a teacher and dismissed. 

Counsel alleges that appellant's dismissal was 
inva lid for the following reasons: 

( 1) The ruling of the Commissioner of 
Education dated September 5, 1934, 
was final disposition of the charges and 
complaint of October 11, 1934. 

(2) The Guiana Realty Corporation is not 
a competent complainant. 

10 

20 

(3) The matters set forth in the charges are 30 
cognizable, if at all, in a court of civil 
jurisdiction. 

( 4) The charges made by the complainant 
were not verified and represented a 
mere statement of facts ·without being 
sworn to. 

( 5) The board of education erred in reject -
mg very material and pertinent evi -
dence. 40 
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( 6) The complainant, the Guiana Realty 
Corporation, was guilty of laches. 

(7) There was no creditable evidence ad-
duced to support the dismissal of the 

10 appellant. 

20 

30 

(8) The charges preferred by the complain-
ant were plainly a subterfuge and cal- . 
culated solely to harass and persecute 
the appellant. 

( 1) · Since in the former case the Commissioner 
did not render a dec1sion based upon its merits, 
the legality of a retrial is supported by the fol-
lowing: 

Corpus Juris, Vol. 34, par. 1210, p. 793, 
reads in part as follows : 

'' A judgment dismissing a suit on ac-
count of any technical defect, irregularity 
or informality, is not on the merits and is, 
therefore, no bar to subsequent action.'' 
Par. 1501, p. 1063, reads: 

'' Since a former judgment between the 
same parties does not bar a second suit upon 

. the same cause of action unless it ,vas ren-
dered on the merits, a plea of former ad-
judication must distinctly show that such 
former judgment was on the merits.'' 

In Hughes vs. United States, 4 ·wan, 232, 
the Court held : 

"In order that a judgment may consti-
tute a bar to another suit it must be ren-

40 dered in a proceeding between the same 
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parties or their privies, and the point of 
controversy must be the same in both cases 
and must be determined on its merits. If 
the first suit was dismissed for defect of 
pleadings or parties, or a misconception of 
the form of proceedings, or the want of 
jurisdiction, or was disposed of on any 
ground which did not go to the merits of 
the action, the judgment rendered will prove 
no bar to another suit.'' 

10 

The Commissioner cannot agree with appel-
hmt 's counsel that the failure of the Commission-
er' s former decision to include a remanding order 
bars the bringing of a new suit under the condi-
tions in this case. As pointed out by attorney for 2-@, 
J'f!spondent, to have remanded the case would re-
' 1uire the board to continue it, when such action 
migh t not be desired. Failure to remand the case 
left to the discretion of the board the discontinu-
ance of the prosecution or the conduct of a hearing 
on the same or new charges. 

, (2) Charges, reflecting upon the honesty and 
integ rit y of Miss Smith, were submitted by the 
Guiana Realty Corporation. Regardless of 
whether they were signed by the repr .esentatives, 
or agents, of a corporation, or whether the signers 
were re sidents of this State or elsewhere, the board 
aete d within its rights in conducting a hearing to 
deter mine to what extent, if any, the teacher was 
guilty of the charges and whether, if guilty, her 
dismissal should folloviT. 

(3) While charges of fraud and forgery are, of 
cour se, cognizable in the civil courts, certainly such 
cognizance does not bar a board of education from 

30 

40 
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hearing charges involving the penalty of dismissal 
under the provisions of the Teachers' Tenure of 
Office Act; namely, · inefficiency, incapacity, conduct 
unbecoming a teacher, or other just cause. 

(4) While the Janitors' Tenure Act, Chapter 
44, P. L. 1911, requires a sworn complaint, the 
~reachers' Tenure of Office Act, Chapter 243, P. L. 
1909, contains no similar provision. The latter act 
simply requires the signing of the charges by the 
person or persons making them and the filing 
thereof with the secretary of the board of educa-
tion. Since the charges against Miss Smith were 
:filed by the persons constituting the Guiana Realty 
Corporation, th.ough their officers, they are legal. 

( 5) There is nothing in the testimony to indi-
C'a te that the board of education rejected any evi-
dence which affected her right to a fair trial. 

( 6) A delay by the Guiana Realty Corporation 
in presenting the charges in nowise constitutes 
laches by the board of education. When the con-
duct of the teacher was brought formally to the 
attention of the board of education, it proceeded 
with the trial; and since there was no delay by 
the board, there is no justification of a charge of 
laches against it. 

(7) The board of education heard sworn testi-
mony as to the acts of the appellant. There was 
no testimony to attack the credibility of the wit-
nesses, the principal claim being that the testi-
mony was incompetent because some witnesses 
came from outside the State. The charges ap-
pear to be reasonably supported by the evidence. 

( 8) There is no testimony to justify the allega-
tion of counsel for appellant that these charges 
were brought to persecute and harass Miss Smith. 
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The Commissioner and State Board of Educa-
tion have held in a number of cases that they will 
not disturb the findings of a local board of edu-
cati on in the dismissal of a teacher on charges, 
prov ided the board reached its decision after 
giving a fair hearing and there was no showing 
of passion or prejudice on its part. 

Wallace vs. Greenwich Township Board of Edu-
catio n, 1932 Compilation of School Law Decisions, 
859; Fitch vs. South Amboy, 1928 Compilation of 
Scho ol Law Decisions, 176; Cheeseman vs. Glou-
cester City, 1928 Compilation of School Law De-
cisions, 159. In Martin vs. Smith, 100' N. J. L. 
50, Justice Minturn in delivering the opinion of 
the Supreme Court in a similar situation said: 

"But the settled rule of law is that if 
there be evidence upon which the trial 
tribunal may reasonably found its conclu-
sion of guilt or innocence, this court will 
not reverse the judgment by weighing the 
testimony for the purpose of for'ining an 
independent judgment. If the judgment of 
the trial court can be fairly supported by 
the record, the duty of this court is at an 

1,0 

20 

end so far as further investigation is con- 30 
cerned. '' 

Since written charges were preferred against 
Miss Smith and served upon her, and a fair hear-
ing was conducted by the board of education, at 
which she was represented by counsel, and the 
testimony supported the charges, the appellant 
was legally dismissed by the Paterson Board of 
Education. 

CHARLES rr. ELLrnTT, 40 
Commissioner of Education. 

Febru ary 8, 1935. 
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NEW JERSEY SUPREME COURT. 

(Filed April 15, 1936.) 

CLARAL. SMITH, 
Prosecutor, 

vs. 
MAY M. CARTY, AGNES CROMWELL, 

MARIE HILSON KATZENBACH, 
DANIEL H. MOREAU, OscAR w. 
JEFFERY, JOSEPH MOTT, D. 
STEWART CRAVEN, LYMAN F. · 
MOREHOUSE, GUSTAVE A. HUN-
ZIKER, MAROU BROWN LITTLE, 

On Certiorari. 

Reasons for 
Reversal. 

20 CHARLES H. ELLIOTT, Secre-
tary, Commissioner of the 
State Board of Education, of 
the State of New Jersey, 

Respondents. 

The prosecutor assigns for reversal the follow-
ing reasons why her conviction before the Board 
of Education of the City of Paterson on October 

30 24, 1934, which was sustained by the Commissioner 
of Educati .on and further sustained by the State 
Board of Education, the respondents herein, should 
not be set aside and for nothing holden: 

1. That the Board of Education of the Cit y 
of Paterson had no jurisdiction or authority to 
try the prosecutor on the complaint of the Guiana 
Realty Corporation, a corporation of the Stat e 
of New York, dated October 9th, 1934. 

40 2. That a ruling of the Commissioner of Ed -
ucation dated September 25th, 1934 was a final 
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disp osition of the charges which were embodied 
in th e complaint of October 9th, 1934. 

3. That the charges set forth in the complaint 
of October 9th, 1934 were the same charges upon 
which the prosecutor was previously tried and 1 O 
which culminated in her dismissal as a teacher 
from th e public school system of the City of Pat-
erson, and which dismissal was subsequently re-
verse d and set aside. 

4. That the subject matter of the charges in the 
complaint of October 9th, 1934 were destroyed 
by the reinstatement of the prosecutor as a school 
teacher in the public school system of Paterson, 
N. J ., dated October lltht-1934, wherein the pros-
ecutor was ordered to be reinstated and her salary 20 

from F ebruary 6th, 1934 was ordered to be paid 
and which said salary was actually paid. 

5. That the Guiana Realty Corporation was 
not a competent party complainant under the laws 
of the State of New Jersey and in particular 
under Section 106A of the School Laws of this 
State . 

6. That the matters set forth in the complaint 
dated October 9th, 1934 made by the complain-
ant were cognizable, if at all, in a court of civil 
jur isdiction only. 

7. That the charges made ·by the complainant 
were not verified and represented merely a state-
ment of fact without having been previously swonr 
to. 

8. ':Phat the complainant Guiana Realty Cor-
porati on was guilty of laches in that all of the 
alleged indiscretions of the prosecutor took place 

30 

40 
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on September 15th 1932, which was more than 
two years prior to the date of her trial, all of 
which was to the detriment of the prosecutor. 

9. That there was no evidence adduced at the 
1 o.. trial to support the charges made by the com-

plainant. 

10. That the Board of Education of the City 
of Paterson erred in sustaining the objection of its 
counsel to the following question propounded to 
William Sherrill, President of the Guiana Realty 
Corporation on cross examination by the attorney 
of the prosecutor : 

' 'When was the last time the Guiana 
26 Realty Corporation held a meeting1" 

which said ruling of the Board of Education was 
erroneous in that the said question was material 
and relevant to the issues involved and had for 
its purpose the eliciting of information which 
would show or tend to show that the Guiana 
Realty Corporation was not a competent party to 
institute proceedings against the prosecutor. 

11. That the Board of Education of the City 
30 of Paterson erred in sustaining the objection of 

its counsel to the following question propounded 
to Williarri Sh errill, President of the Guiana 
Realty Corporation on cross examination by the 
attorney of the prosecutor: 

'' Has tho corporation still got a franchise, 
Mr. Sherrill 1 '' 

which said ruling of the Board of Education was 
erroneous in that the said question was material 

40 and relevant to the issues involved and had for 
its purpose the eliciting of information which 
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would show or tend to show that the Guiana 
Realty Corporation was not a competent party 
to ins titute proceedings against the prosecutor. 

12. That the Board of Education of the City 
of Pa terson erred in sustaining the objections of 10 
its counsel to the following question propounded 
to William Sherrill, President of the Guiana 
Rea lty Corporation on cross examination by the 
attorney of the prosecutor: 

"Mr. Sherrill, as president of the Guiana 
Realty Corporation, can you tell us when 
the last annual report was submitted to the 
Secretary of the State of New York1" 

which said ruling of the Board of Education was 
erroneo us in that the said question was material 
and re levant to the issues involved and had for its 
purpose th e eliciting of information which would 
show or tend to show that the Guiana Realty 
Corpora tion was not a competent party to institute 
proceed ings against the prosecutor. 

13. That the Board of Education of the City 
of Paters on erred in sustaining the objection 
of its couns el to the following question propounded 
to William Sherrill, president of the Guiana 
Realty Corporation on cross examination by the 
attorn ey of the prosecutor: 

'' Is the Guiana Realty Corporation li-
censed by the banking department of the 
State of New Jersey1" 

which said ruling of the Board of Education wa s 
errone ous in that the said question was mat eriaJ 
and relevant to the issues involved and had for 
its purpose the eliciting of information which 

20 

30 

40 
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would show or tend to show that the Guiana 
Realty Corporation was not a competent party 
to institute proceedings against the prosecutor. 

14. That the Board of Education of the City 
10 of Paterson erred in sustaining the objection of 

its counsel to · the following question propounded 
to William Sherrill, . President of the Guiana 
Realty Corporation on cross examination by the 
attorney of the prosecutor: 

"Mr. Sherill, will you please write the 
name of Louis A. Bennert on that paped" 

which said ruling of the Board of Education was 
erroneous in that the said question was material 

· and relevant to the issues involved and in that the 20 
object of the said question was to elicit informa-
tion which would prove or tend to prove that the 
prosecutor did not commit the forgery alleged 
in the complaint, and for the additional reason 
that the answer to the said question would have a; 
considerable effect upon the credibility of the 
witness. 

' 15. That the Board of Education erred in re-
30 fusing to the prosecutor the right of an adjourn-

ment for the purpose of presenting on her behalf 
a material witness named Cyril Wilson, which 
said refusal of the Board of Education of the 
City . of. Paterson was manifestly wrong and pre-
judicial tn the prosecutor. 

16. That the charges preferred by the com-
plainant were · plainly a subterfuge and calculated 
solely to haras.s and persecute the prosecutor for 
the purpo~e of ~ompelling the prosecutor to pay a 

40 money obligatio ,nf 
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17. That the Board of Education of the City 
of Pa terson erred in denying the motion of the 
prosec utor to dismiss the charges at the conclusion 
of the complainant's case. 

18. That the Board of Education of the City 10·: 
of Pa terson erred in denying the motion of the 
prosec utor to dismiss the charges at the con-
clusion of the entire case. 

19. Tha t the charges made and the proofs sub-
mit ted were in no wise related to the want of 
abilit y, efficiency, and integrity of the prosecutor in 
the public school system of the City of Paterson. 

20. That the Board of Education of the City 
of Pate rson erred in finding the prosecutor guilty 20 : 
of conduct unbecoming a teacher in the pu_blfo 
schools of Paterson, New Jersey, and in dismissing 
her fr om the public school system of the City of 
Paters on. 

21. That the Commissioner of Education for 
one or more of the reasons hereinbefore stated 
erred in affirming the action of the Board of Ed -
ucati on of the City of Paterson in which the 
prose cutor was found guilty of conduct unbecom-
ing a teacher. 

22. That the State Board of Education for one 
or more of the reasons hereinbefore stated erred 
in affirming the action of the Commissioner of 
Educ ation who sustained the conviction of the 
prosec utor by the Board of Education of the City 
of Pa terson of conduct unbecoming a teacher. 

Attorney for Prosecutor. 

30_, 

40 
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Service of a copy of the within reason for 
refusal is hereby acknowledged this 13th day of 
April, 1936, as of time. 

H~ROLD D. GREEN' 
Attorney for Board of Education 

of the City of Paterson in 
the County of Passaic. 

Transcript of Testimony. 

BOARD OF EDUCATION OF THE CITY OF 
PATERSON IN THE COUNTY 

0]-, PASSAIC. 

GUIANA REALTY CORPORATION, 
Complainant, 

vs. 
CLARA L. SMITH, 

Defendant. 

Transcript of testimony taken in the above-
entitled matter, before the members of the Board 
of Education of the Cjty of Paterson, New Jersey, 
at the Board Rooms in the City Hall, Paterson, on 
the eighteenth day of October, 1934, at 8 P. M. 

PRESENT: 

Commissioners MARGARET I. FINN, President of 
the Board, MRs. NAN DONOHUE, DR. y\T ILLIAM 
FLITCROFT, RICI-IARD K. O'DEA, ADRIAN PATMOS, 
BARTON H. TV ALKER, JAMES E. ToRREY and SAMUEL 

40 GROBART. 
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APPEARANCES: 

HAROLD D. GREEN, Esq., Counsel for the Board, 
for the Complainant. 

Lours DwoRETZ, Esq., and PAUL RrTTENBERG, 10 
Esq ., for the Defendant. 

Roll call by Secretary Thomas F. Kelley. 

PRESENT: 

Commissioners Donohue, Flitcroft, 0 'Dea, Pat-
mos, Torrey, Walker and Finn. 

ABSENT: 

Commissioners Grobart and Federici. 

Secretary Kelley read the following : 

"Mr . Thomas F. Kelley, 
Secr etary, Board of Education, 
Pa terson, N. J. 
My dear Mr. Kelley: 

P lease call a special meeting of the Board of 
Ed ucation for Thursday evening, October 18, 1934, 

20 

for the purpose of considering charges against 3o 
Clara L. Smith, a teacher in its department, for 
conduct unbecoming a teacher. 

Very truly yours, 

Margaret I. Finn, 
President.'' 

The President: Members of the Board, I wish 
to vacate the chair. Mr. Walker, will you take the 
chair1 

(Mr. Walker takes the chair.) 

40 
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Mr. Green: Where is the resolution that was 
passed at the meeting of the Board calling for 
this hearing f 

The Secretary: I don't think they are written 
up yet. 

10 fr. Green: ,Vell, where are the originals f 
(The Secretary hands papers to Mr. 

Green.) 

Mr. Green: The minutes haven't been written 
up yet. The original resolution was that "It is 
regularly moved that the charges presented here 
by the Guiana Realty Corporation, a corporation, 
against Clara L. Smith, be received, and the Sec-

20 retary instructed to serve a copy of the same 
upon the said Clara L. Smith, forthwith, and that 
she be tried upon the charges on October 18th, 
1934, at 8 o'clock P. M., in the office of the Board 
of Education of the City of Paterson, at the City 
Hall, Pater on, N. J., and that the said Clara L. 

30 

40 

mith be advi ed that she have an opportunity at 
that time to defend the char 0·es and present such 
witne es a he may de ire in the defense of the 
ame." 

That motion was carried, and the following mo-
tion wa introduced and passed : 

"I hereby move that Clara L. Smith, be u -
pended a a teacher in the Public School y tern of 
the City of Pater on, County of Pa aic, pending 
the determination of the charge of the Guiana 
Realty Corporation.'' 

Mr. Dworetz: Give me the date of the meeting 
when tho e re olution were pas ed f 

fr. Green: The date wa on la t Thur day. 
Mr. Dworetz: Wa that the elev nth 1 
The Secretary: That was the eleventh. 
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Mr. Green: This is a case, ladies and gentle-
men, brought under the school law of the State 
of New Jersey, wherein charges have been pre-
f rred by the Guiana Realty Corporation, a cor-
poration, against Clara L. Smith, an employe of 
the Board of Education. In order to expedite 
matter , counsel for Clara L. Smith ha consented 
to waive the reading of the char 0 ·e , and I am 
0 ·oin°· to ask that the charges be introduced into 
evidence. 

Mr. Dworetz: Counsel objects to the intro-
duction of the charges in evidence. I waive the 
reading, but I don't admit the charges going into 
evidence. 

The Chairman: The objection will be noted. 
1\fr. Green: They have been properly served. 

ervice has been acknowledged by counsel for the 
defendant, and I a k that the charges be marked 
in vidence. 

:Mr. Dworetz: We again object to the charge 1 

o-oing into evidence. · 
he Chairman: We will note your objection. 

They will be admitted. 
( haro-e marked Exhibit P-1, and are as fol-

low ) : 

10 

20 
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'' Board of Education of the City of 
Paterson, in the County of Passaic. 

GUIANA REALTY .CORPORATION, 

C omplainavnt, 

vs. 

CLARA L. SMITH. 

To the members of the Board of Education of th e 
City of Paterson in the County of Passaic . 

Ladies and Gentlemen: 

'' The Guiana Realty Corporation, a corpora -
20 tion, by William Sherrill, its president, does hereb y 

charge that Clara L. Smith, a teacher in th e 
employ of the Board of Education of the City of 
Paterson in the County of Passaic, is guilty of 
conduct unbecoming a teacher. 

30 

40 

FrnsT COUNT : 

'' 1. . That the Guiana Realty Corporation is a 
realty corporation, existing by virtue of and unde r . 
the laws of the State of New York. 

"2. That on or about the 15th of Septembe r, 
1932, Clara L. Smith, a teacher in the Publ ic 
Schools of Paterson, New Jersey, secured a loan 
of $500.00 (Five Hundred Dollars) from the 
Guiana Realt y Corporation, evidenced by pro m-
issory note, the same to be paid in two insta ll-
ments, to wit, October 15th and November 15th, 
1932, respectively. 

'' 3. That on a questionnaire furnished for the 
benefit of the petitioner to the borrower, one of 
the endorsers, Filimore Smith, states that he is the 
owner of property valued at $9,000 and the oth er 
endorser Florence Smith states that she is the 
owner of realty valued at $8,000. 
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" 4. That on the same questionnaire Clara L. 
Smith stated that she was not obligated or in-
debte d to anyone other than a Building Associa-
ti on. 

"5 . That on the due dates, to wit, October 15th 10 
and November 15th, 1932, Clara L. Smith had 
tendere d two worthless checks, neither of which 
has as yet been honored, though demand has been 
made for payment. 

'' 6. That subsequent to this time, to wit, No-
vember 15th, 1932, Clara L. Smith defaulted in 
the pay ment of the note in question. 

"7. That the Guiana Realty Corporation has 
numer ous exhibits in the form of telegrams, let-
ters, dishonored checks, deposit slips, etc., with 
extrava gant pro:µiises to make payment which 
promis es indicate the unreliability of Clara L. 
Smith. 

"8. That the Guiana Realty Corporation is 
informe d and verily believes that Clara L. Smith 
was indebted and obligated to numerous persons 
and institutions in various sums of money and at 
the time that she stated on the questionnaire that 
she wa s not indebted to anyone other than a certain 
Build ing Association, judgments had been ob-
tained against her in the State of New Jersey for 
money due to others at the time that she obtained 
-a loan from the Guiana Realty Corporation. 

'' 9. That while Clara L. Smith w·as indebted 
to the Guiana Realty Corporation she attempted 
to secure a loan from J. W. Walker of New York 
City for the sum of $1,000 ( One Thousand Dol-
lars ) and informed Mr. Walker that she was not 
indebted to the Guiana Realty Corporation but 

20 

30 

40 
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that she had paid back to the corporation the loan 
previously secured from it. · 

'' 10. That in making the loan to Clara L. Smith 
the Guiana Realty Corporation had relied upon 

10 certain representations made by Clara L. Smith, 
relative to the availability of her New Jersey Pen-
sion and Annuity Fund money as security for the 
money borrowed from the Guiana Realty Corpora-
tion, and at the time Clara L. Smith secured the 
loan from the Guiana Realty Corporation, she 
exhibited to William Sherrill, its president, a 
statement from the Board of Education of Pater-
son, New Jersey, which by its terms stated 'Any 
teacher of our city who uses this fund as security 

20 in any transaction is really risking his or her 
position .in case of default.' Miss Clara L. Smith 
did use this fund as security. Miss Clara L. Smith 
has defaulted in payment. 

'' 11. That since November 15th, the day on 
which the note in question became due and payable , 
every effort has been made to collect the sum abov e 
mentioned, repeated demands have been made to 
Miss Clara L. Smith, the matter has been referred 
to the Board of Education of the City of Pater-

3o son, New Jersey, the Commissioner of Educatio n 
at Trenton, New Jersey, the State Pension an d 
Annuity Bureau and the Prosecutor of Passai c 
County and except for three vVestern Union check s 
in the aggregate sum of $154.00 ( One Hundre d 
Fifty-four dollar~) Clara L. Smith has neglecte d 
and failed to pay the amount due to the Guian a 
Realty Corporation of $500.00 (Five Hundre d 
Dollars). 

40 (Twelfth paragraph struck out.) 
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'' 13. That the said Clara L. Smith was guilty 
of mis representation and fraud in the making of 
the app lication for the borrowing of the Five Hun-
dred ( $500.00) Dollars, as hereinbef ore set forth. 

''Whe refore, your complainant requests that the 10 
said Clara L. Smith, by virtue of her dishonesty, 
lack of integrity, fraudulent misrepresentations 
and for gery, be removed from her position as a 
teacher in the Public Schools in the City of Pater-
son, New J ersey, as a person wholly irresponsible 
and mora lly unfit to teach, supervise, or give moral 
guidanc e to the children under her direction. 

GUIANA REALTY CORPORATION, 

By William Sherrill, 20 
President. 

Dated October 9, 1934.'' 

Mr. Dworetz: At this time, if it please the hon-
orable members of the Board of Education, before 
entering a plea, or plead to these charges, the 
respond ent, the defendant, Clara L. Smith, con-
tests the ju r isdiction and authority of the Board 
of Educ ation in this matter for the following 
reasons: 30 

In th e first place, the complainant, Guiana 
Realty Corporation, a corporation, is not a citizen 
of either th e City of Paterson, County of Passaic 
or State of New Jersey; that it is not authorized 
to do busine ss in the State of . New Jersey; that 
the mat te rs about which the said Guiana Realt y 
Corpora tion complain pertain to a purely privat e 
matter; that the charges preferred by th e com-
plainan t in no way, shape, form or manner connect 
the defe ndant, Clara L. Smith, with conduct un- 40 
becoming a teacher in the Public School system 
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of the City of Paterson; that the matters set forth 
in the charges are cognizable, if at all, in a court 
of civil jurisdiction; that these proceedings, name-
ly, the present complaint, is in open defiance to a 
ruling of the State Commissioner, Dr. Charles H. 
Elliott; that under a ruling and decision of Dr. 
Charles H. Elliott, Commissioner of the State of 
New Jersey, on the twenty-fifth day of September, 
1934, ordered that the defendant in this case, Clara 
L. S:rnith, be reinstated, and that the Board of 
Education of the City of Paterson is directed to 
pa.y her salary from February 6th, 1934, and to 
immediately reinstate her as a teacher in its school 
system. There is absolutely no reference made 
in that decision by the State Commissioner of 
Education for a new trial or trial de novo; that 
these charges are identical with the charges 
against the respondent as in the previous case, 
and that these charges are merely a subterfuge, 
and for these reasons, ladies and gentlemen, the 
defendant contests the jurisdiction or right of 
this Board to try the defendant again. 

The Chairman: Same ruling. Your exception 
will be noted. We will hear the evidence. 

Mr. Dworetz: I, at this time, ask and request 
that the members take a vote on the motion. 

The Chairman: We have all heard the motion. 
Now, we will vote on it. Those in favor of pro-
ceeding with the case, aye-contrary, no. 

Commissioner O 'Dea: What's the motion 1 
Mr. Green: I don't know what the motion is 

for the members to vote on. 
Mr. Dworetz: Counsel for the defendant--
Mr. Green: You made no motion. You stated 

your objection. If you make your motion, I have 
no objection to it. · 
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Mr. Dworetz: Setting forth the charges as just 
a moment ago referred to, I move for a dismissal 
of the charges on the same grounds as hereinbe-
fore stated. 

(At this point Commissioner Grobart 
enters the room.) 

The Chairman: We will go on and vote on it. 
Uommissioner Torrey: That the motion be 

voted on 1 A11y question or discussion in order 1 
The Chairman: I guess we just vote on it. The 

question is whether we go on-whether we should 
go on with the hearing. He objects to the juris-
diction of the Board to try it. 

Commissioner O 'Dea: We have already voted 
on that when we called this meeting on it. 

Commissioner Torrey: Read the section of the 
State Commissioner's opinion stating the reason 
why the case was thrown back here. 

Mr. Green: I would suggest that you vote on 
the motion. 

Commissioner O 'Dea : I think the motion should 
be explained. The Chair might explain what the 
motion is, repeat it. 

The Chairman: Whether his objection will be 
sustained; whether we have jurisdiction to go on 
with it. 

All those in favor of going on with it--
Mr. Green: Would you advise how the mem-

bers of the Board are voting 1 If they vote yes, 
they are going on with it. 

Commissioner O 'Dea : If you vote yes, you 
vote to go on with the trial. If you vote no--

The Chairman: That is the purpose of the 
motion-whethe-r we go on with the trial. 

10 
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Commissioner Donohue : I am voting yes, to 
go on with the trial on the motion that counsel 
made as to dismissing the charges. 

The Chairman : One is the same as the other. 
Mr. Dworetz: I don't think I can make it any 

10 clearer than I have stated it. If it is not clear to 
the members of the--

The Chairman : Deny the motion. Let's go on. 
Mr. Dworetz: Now I am asking for a dismissal 

of the charges that have .been preferred by the 
Guiana Realty Corporation. In the first place, 
the charges entered by the said complainant, are 
in no wise or in no manner related to any of the 
causes that might be set forth under the school 
law. Further, that the charges in this matter are 

20 dated October 9th, 1934. This date is prior to the 
date the respondent was reinstated. 

30 

I also move for a dismissal of these charges on 
the grounds that the complaint has not been sworn 
to. It is merely a statement. They have not been 
verified. On those grounds I ask for a dismissal. 

The Chairman : Your motion is denied. Ex-
ception noted. 

Mr. Dworetz. Take an exception, and at this 
time ask for a vote of the Board on the question. 

The Chairman: Motion will be denied, and 
we will proceed with the case. 

Mr. Dworetz: I object to -the refusal of the 
Board to take a vote on this matter. 

The Chairman: Your objection is noted. 
Mr. Dworetz: I ask for an exception. 
The Chairman : Your · exception is allowed. 
Mr. Dworetz: At this time, ladies and gentle-

men of the Board of Education, I move for a stay 
of these proceedings until such time as the Board 

4o shall fairly order an inspection and examination 
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of the books of the Guiana Realty Corporation and 
until such time as the respondent has had a reason-
able opportunity to examine and inspect the same. 
We realize that the Board may have difficulty in 
this respect, since these books are in the State of 
New York. However, we request that the Board 
make it a condition upon the prosecution of this 
complaint, that the complainant submit its books 
and records so that the same may be inspected and 
examined by the respondent and her accountants. 
We respectfully ask that this matter be stayed. 

Mr. Green: We have no right to do that, Mr. 
President. We have no power to enforce our 
request. 

The Chairman : Your request will be denied. 
Mr. Dworetz: Your Honor will allow me an 

exception. 
The Chairman: Certainly. 
Mr. Dworetz: Will your Honor vote on the 

matted 
The Chairman: I don't think it is necessary. 
Mr. Dworetz: Allow an exception 1 
The Chairman: Certainly. 

MR. JOHN A. WOOD, sworn as a witness on 
behalf of the complainant, testifies as follows: 

Direct examination . by Mr. Green: 
Q. Mr ... Wood, you are secretary of the Teach-

ers' Pension and Annuity Fund 1 A. Yes. 
Q. And where is your officd A. In the City of 

'rrenton. 
Q. And in the capacity as secretary, you are in 

charge of the records of the pension fund relating 

10 
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to the various teachers in the school system of the 
State of New Jersey? A. Yes. 

Q. And have you the records of the pension fund 
relating to Clara L. Smith, a school teacher in the 
employ of the Board of Education of the City of 

10 Paterson? A. Yes, I have. 
Q. Have you it with you? A. Yes. 
Q. ·will you produce it, please? A. (Producing 

·papers) I have it here. 
Q. Just what money did Clara L. Smith have to 

her credit in the pension fund on September 15th, 
1932? 

Mr. Dworetz: I object to the question 
on the ground that it is immaterial and 
incompetent. 

20 The Chairman: Objection is overruled. 
Mr. Dworetz: Allow an exception. 
The Chairman: Certainly. Exception 

is noted. 
A. Clara Smith had in June, 1932--

Mr. Green: Just a minute. · I withdraw 
the question. 

Q. How much money did_ Clara Smith have to 
30 the credit of her pension fund on June 8th, 19321 

Mr. Dworetz: I obje"ct to the question 
on the ground that it is immaterial. 

The Court: Your objection is overruled. 
Mr. Dworetz : Allow an exception. 
The Chairman : Exception allowed. 

A. Your question can be answered I take it in this 
way, that the amount to her credit either of sav-
ings and equity of her own that was available for 

40 withdrawal, we quoted to her on June 8th, $891.54, 
as available in case of withdrawal during the 
month of June, 1932. 
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Q. You say you quoted that to her 1 A. Yes. 
Q. How did it happen that you quoted to her · 

the amount she had on deposit in the pension 
fund f A. In reply to a telegram which we received 
on the morning of J un'e 8th which reads as follows, 
signed by Clara L. and Florence A. Smith: 
'' Please tell us total amount which is standing to 
his credit including interest to date. Our numbers 
are 111557- and 1096. Mail each a beneficiary 
transfer blank. Telegraph information C. 0. D. 
at once.'' 

Q. And in reply to that telegram you answered 
in what fashion 1 A. A telegram to Clara L. Smith, 
July 1932,--

Q. Wait a minute. A telegram to Clara L. 
Smith 1 

Q. Dated when 1 A. June 8th. 
Q. Addressed to whom 1 A. Addressed to Clara 

L. Smith, at the Telegraph Office of the Western 
Union in Paterson, New Jersey. 

Q. And what did the telegram say1 A. "July, 
1932, withdrawal values assuming June contribu-
tions paid including 3Y:2 percent interest approxi-
mately $891.54 and $1,146.96. Letter follows care 
of Mr. Kelley." 

Q. And did you send a letter thereafter 1 A. 
Yes. 

Q. What did the letter say 1 Have you got a 
copy of the letter that you sent to hed A. I am 
reading from the letter. It is the only copy I have 
of the wording of the telegram. 

Q. Have you the original telegram with you 
that you received from Clara Smith 1 A. Yes. 

Q. And have you a copy of it 1 A. Yes, I think 
I have extra ones. I have furnished copies of it 
and I have other copies of it here. 
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Mr. Green: Will you consent to the offer-
ing of a copy 1 

Mr. Dworetz: . Yes, we will consent to it. 
The Chairman: Do you want a certified 

copy1 
Mr. Green: No, not if they consent to it. 

Q. Have you got a copy of the letter that you 
sent to Clara L. Smith J A. Yes. 

Mr. Green: Do you consent to a copy of 
the letter1 

Mr. Dworetz: Consent to it. 
Mr. Green: I offer the telegram. 
Copy of telegram marked Exhibit P-2, 

and is as follows: 
''Teachers' Pension and Annuity Fund, 

I State House, Trenton, N. J. 
'' Please tell us total amount which is 

standing to his · credit including interest to 
date. Our numbers are 11557 and 1096. 
Mail each a beneficiary trans£ er blank. 
Telegraph information C O D. 

Clara L. and Florence A. Smith.'' 

Mr. Green: And copy of the letter in evi-
dence. 

Copy of letter marked Exhibit P-3 and 
is as follows : 

''June 8, 1932. 
Miss Clara L. Smith, 

c/o Thos. F. Kelley, S~cretary, 
Board of Education, 
Paterson, N. J. 
Dear Madam: 

'' Receipt is acknowledged of your tele-
gram received this morning as follows: 
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" 'Please tell us total amount which is 
standing to his credit including interest to 
date. Our numbers are 11557 and 1096. 
Mail each a beneficiary transfer blank, 
Telegraph information C. 0. D. at once.' 

"We sent you a telegram C. 0. D. this 
afternoon as follows : 

'' 'July, 1932, withdrawal values assum-
ing June contributions paid including 31/~. 
per cent. interest, approximately $891.54 
and $1146.96. Letter follows care of Mr. 
Kelley.' 

"Assuming that a contribution of $9.78 
will be deducted from your June, 1932 sal-
ary as heretofore, you will have contributed 
to the fund a total of $754.70. Your sister, 
Florence A. Smith., will have contributed a 
total of $951.00. 3½ per cent. interest on 
these accounts to July 1, 1932, give the 
values quoted in our telegram and con-
firmed above. 

"In compliance with your request, we 
enclose herewith form on which each o~ you 
may nominate a beneficiary of his equity in 
the Annuity Savings Fund in case of death 
·while a member before retirement. 

'' If you contemplate leaving the service 
and withdrawing your money, form of ap-
plication for ,vithdrawal may be secured 
from the secretary of your employing board 
or from this office. 

'' The interest items quoted in this letter 
are not to be taken as estimates or guaran-
ties but as an approximation furnished at 
your request. 

''Very truly yours, 

''JOHNA. Woon, 
''Secretary.'' 
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The Chairman: No objection. They will 
be received. 

Mr. Green: I would like it noted on the 
record that counsel for Clara L. · Smith has 
consented that copies be introduced. 

Q. And this took · place on June 8th, 19321 A. 
That's right. 

Q. Who was the beneficiary of the pension fund 
of Clara L. Smith at that time 1 A. Her mother, 
Ella Lillian Smith. 
· Q. Was it changed ·after that date 1 A. Yes. 

Q. When 1 A. On September 15th, 1932, the 
beneficiary was changed to the Guiana Realty Cor-
poration, creditors. 

20 Q. Are they still the beneficiaries of this pension 
fund1 A. No. 

Q. When was that changed 1 A. On August 11, 
1934, we filed a request of Clara L. Smith for the 
renomination of her mother, Ella Lillian Smith. · 

Q. And her mother is now the beneficiary 1 A. 
Yes. 

Q. Is the pension fund subject to being assigned 
as collateral security1 A. No. 

Q. And wh~n a member of the pension fund 
30 changes the beneficiary, they reserve the right to 

change it at a subsequent date if they so desire 1 
A. Always been so interpreted by our Board. 

Q. So that if it is changed on September · 15th, 
1932, it may also be changed on September 16th, 
1932, if the teacher so desires 1 A. That's right. 

Cross examination by Mr. Dworetz: 
Q. Was there a change made on the sixteenth 

of September, 19321 A. No. The last change 40 which is still in force is the last one I read, that 
of August 11th, 1934. 
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Q. So that between September 16th, 1932, and 
August 11th, 1934; it was in the name of the Guiana 
Realty Corporation? A. That's right. 

Q. As beneficiary? A. As beneficiary only in 
case of the death of the member. 

Q. Is it not so, Mr. Wood, that a school teacher 
has the right to nominate and change the bene-
ficiary as often as she pleases? A. That's right. 

Q. And this information that you have given us 
in reference to the amount stated as due Miss 
Smith, was at the request of Miss Smith? A. We 
took it so. The telegram was sent by her or by 
her sister. It was a joint telegram. 

By Mr. Green: 

Q. And the answer was sent to Clara L. Smith, 
care of- A. Secretary of the Board. 

Q. Secretary of the Board of Education? A. 
Yes. 

Q. That's all. A. I believe that the answer-
yes, that's right. It was sent to Clara L. Smith. 

By Mr. Dworetz: 

Q. Mr. Wood, did you testify in the previous 

10 

20 

trial in this case? A. Not personally, no. These 30 
records were brought up, I mean, from the office. 

By Mr. Green: 

Q. Just a minute. I just want to clarify that. 
What trial do you refer to, Mr. Wood? A. I don't 
have it very clear in mind, but I have plenty of sub-
poenas here. There were trials in one of the 
courts in New York City--

Q. That's what you refer to? A. I am giving 
you approximate-I can give you the dates. 40 
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Q. No. I am just interested in knowing whether 
it was in New York City or here in Paterson 1 A. 
Well, they were in New York City all April of this 
year. 

10 By Mr. Dworetz: 

20 

· Q. What date! · ~- On the first call for the 
ninth, and I believe the final hearing was the tenth. 
I don't believe that Mr. Bevan was asked to appear 
the first day of the trial. 

Q. Do you know what happened to these charges 
over in New York! A. No, I don't know. 

WILLIAM SHERRILL, sworn as a witness on 
behalf of the compla;inant,, testifies as follows: 

Direct examination by Mr. Green: 
Q'. Mr. Sherrill, you are the president of the 

Guiana Realty Corporation! A. Yes, sir. 
Q. Where is your place of business! A. 260 

West 135th Street, New York City. 
Q. And you are acquainted with Clara L. Smith! 

30 A. Yes, sir. 
Q. When did you first meet Miss Smith! A. 

About the fourteenth or the . fifteenth day of Sep-
tember, 1932. 

Q:. And where did you meet her! A. She came 
over to New York at my place. I met her at my 
place, 260 West 135th Street. 

Q. Did you have a conversation with hed A. 
Yes, sir. · 

Q. What was it! A. She said she was referred 
40 to see me by Mr. John W. Walker in reference 

to obtaining a loan of five hundred dollars. 



71 

William Sherrill, for Complainant-Direct. 

Q. And did you have a conversation with her 
regarding the lending of five hu,ndred dollars to 
her? A. Yes, sir. 

Q. Well, suppose you tell us just in your own 
words what took place from that time on? A. 
I said to Miss Smith: "Why should Mr. Walker 
send you to me?'' Of course--

Mr. Dworetz: I object to what Mr. Wal-
ker told her. · 

Mr. Green: He is not saying what Mr. 
Walker told her. He is saying what he 
told Miss Smith. 

Q. Go ahead, Mr. Sherrill? A. She said she 

10 

was sent to Mr. Walker by a friend of hers, Mr. 20 
Thomas, and that Mr. Walker said he didn't have 
the money, and because he is a friend of mine 
also he referred her to me, and Miss Smith said 
to me she needed this money very, very badly, 
because she had had some trouble with the Board of 
Education before and she didn't want to be called 
about this, as her job-her job is at stake. She 
also showed me some checks-I have got one of 
the checks here-telling me there is some money 
coming back. She deposited some checks in some 30 
bank in this city, some checks given to her, and 
the checks bounced back to her. I got one of the 
checks here. Of course, there was several of them. 
Of course I gave her back the checks~ and she 
said that her father was going to help her out 
on money that was coming to him, and that check 
bounced back, and if we didn't give her money she 
is going to lose her job because she was warned 
by the school board on several occasions previous. 
She also told me, she said: "Mr. Sherrill, we are 49 
very wealthy people over there.'' I said: '' I 
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don't know about Jersey people. I have never 
been there.'' She said her father was a kind of 
magistrate, justice of the peace, and they owned 
lots of property 7 money in the bank, and the money 
was tied up over here. She said if I loaned her 
five hundred dollars she has got collateral. So I 
said: "What kind of collateral. I would like to 
see something.'' Miss Smith took out a letter 
reading that there was a lot of money to her credit 
and her sister's credit in Trenton, and the lettter 
outlined, I mean further outlined, that if they bor -
rowed money against this fuJ?-d, and if you com-
plained to the Board of Education if they didn't 
pay up, they are subject to some scolding, some -

20 thing of that nature. 
, Q. ( Showing witness) I show you a letter dated 

June 10th, 1932, and ask you if that is the letter 
you refer to 1 A. Yes, sir. 

Mr. Dworetz: May I see that letter 1 
( Counsel is handed letter.) 
Mr. Green: I offer the letter in evidence. 
The Chairman: Any objection 1 No ob-

jection 1 It will be admitted. 
(Letter is marked Exhibit P-4.) 

30 Mr. Green: (Reading letter) : 

40 

''Board of Education 
Paterson, N. J. 
Public School Number 18. 

To Whom It May Concern: 

'' The Misses Smith, Florence A. and 
Clara L., have asked me to furnish the fol-
lowing information concerning the Teach-
ers' Pension and Annuity Fund . . Former 
has $1,845.16; credited to Clara L. $1,415.23. 
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'' The fund consists of accumulated de-
duction from the salary of the teacher 
plus interest and any possible dividends. 
The 'teachers employed in the City of Pat-
erson are forced to accumulate this fund 
which increases each month. Dues are de-
ducted from each check before same is pre- 0 

sented to the teacher. Thus, the teacher 
has no chance in defaulting membership. 

'' Each teacher has the sole privilege of 
naming the beneficiary. This may only be 
done by signing the proper nomination sheet 
and forwarding the same to our Trenton 
office. These blanks will not be furnished 
upon request if there are any claims or 
complaints against the teacher concerned. 
Thus, presentation of these blanks for prop-
er signatures indicate that the teacher in 
question is permitted to transfer the fund. 

'' The fund will only be paid to the bene-
ficiary after he or she has established his 
or her identity as the proper person to 
receive the same. 

'' This fund is not an insurance. It is 
paid to the beneficiary in case of the death 
or resignation of the teacher in question. 

'' Any teacher of our city system who. 
uses this fund as security in any transac-
tion is really risking his or her position in 
the case of default. However, the Board 
of Education will not entertain any verbal 
complaint. WRITTEN PROOF OF THE CoM-
PLAINT MusT BE SuBMITTED. 

"Any teacher who is employed by us 
for thirty-five or more years may re-
tire, and, because of the strength of this 

10 
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fund, receive half pay as long as he or she 
may live. In this case, the beneficiary ha s 
no further claim to the fund. 

"I sincerely hope that this information 
will be of value and assistance to thos e 
concerned, and will go far enough to say 
that there are not, and never have been an y 
claims listed by our Board of Educatio n 
against either of the young ladies concerned . 

Very truly yours, 

LEWIS A. BENNERT' 

General Supervisor." 

In the lower left hand c o r n e r : 
20 "LAB/BBS'' 

Q. And that is the letter that Miss Smith gave 
you 1 A. Yes, sir. 

Q. And then what happened 1 A. I gave her 
back- that is, I mean, I gave her back that letter 
and her papers. I told her that I would like to 
get the advice of my banker, and if she will come 
over the next day I will go with her to the Dunbar 
National Bank and see Mr. Thien, who is the vice-

30 president there. I always consult him. In case 
of any advice, I would rather consult him. 

Q. What other papers 1 You said you gave her 
back her letter and other papers. What other 
papers did she have1 A. She had that paper, a 
nomination-you know, that paper. 

Q. From the pension fund 1 A. Yes, sir, the 
one that she executed, you know, that said "Nom-
ination Blank". 

Q. Did you ask her what that was 1 A. Yes, 
40 sir, she said that was a nomination form in ac-

cordance with this letter. 
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Q. What did she want to give you that for 1 
A. Because she said that is the form which she 
will have to execute if I am going to give her 
the money. 

h . ' Q. Why was s e gomg to execute that form 1 
A. Well, she said that when she executed that 
form, that makes her borrow-I mean, if she 
borrowed the money from me, that money loaned 
would be secured. The loan would be secured. 

Q. So you gave her the papers back on the 
four teenth of Septembed A. Yes, sir. 

Q. Did she come back the next day 1- A. She 
came back· the next day. She told me ~he would 
be a littl e late getting here because she would 
have to get somebody to put in her place to teach, 
or get a doctor's certificate-you know. 

Q. What time did she come back 1 A. She came 
back- it was between two and three, something 
like tha t, but it was before the bank closed. It 
was before the bank closed. 

Q. What did you do then? A. I took her to 
Mr. Thien. I said: '' Have you got those 
paper s-" 

Q. As soon as she got there you went right 
over to Mr. Thien? A. Yes. As soon as she 
got the re I asked her : ''Have you got those 
paper s you showed me last night?" She said: 
''Ye s.'' I said : '' Corne on. -Come over to the 
bank. '' I told Mr. Thi en : '' This is a lady by 
the name of Miss Smith from Jersey. Mr. Walker 
sent her to me to get a loan of five hundred 
dollars, and she has some papers here and I 
want to get your advice,'' and Mr. Thien said: 
''Very well.'' So she opened her bag and showed 
Mr. Thie n. Mr. Thien have a talk with her, 
asked her a few questions and so on, and ex-

10 
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changed ideas, because he is a Jersey man him -
self. Then Mr. Thien said to me, "Well, Sherrill , 
the letter speaks for itself, and the very presenc e 
of this nomination blank according to the lette r. 
I think if the letter-if the facts are as they are 
as in the letter, I think it is a good risk," an d 
I gave her the five hundred dollar ·s, and she 
executed the thing first, of course. 

Q. Did she tell you that . if she put your nam e 
on that certificate, ~he would change it righ t 
after that again 1 

Mr. Dworetz: I object to the questio n 
on the ground that it is. leading. 

20 By the Chairman: 

30 

40 

Q. What did she tell you with reference toth e 
paper? A. She told me that that was collatera l 
and only one person could get that at the tim e. 
She told me she had two, one belonged to her 
sister. ' 'Well,'' I said, '' will you give me both , 
so I will have a copy so when I mail one to Tren-
ton I will have a copy." So she gave me both . 
Mr. Thien told me: "By all means, mail it right 
out to Trenton.'' So I mailed it, and kept a 
copy. 

By Mr. Green: 

Q. After you spoke to Mr. Thi en where did 
you go with Miss Smith 1 A. I went back to my 
office. 

Q. And what did you go there for? A. I went 
back there to get her an application blank to 
fill out, one of my forms, you know, to fill out. 
3he sat down there and she filled it out, and 
then I asked her who she knew in New York she 
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could get as endorser. So she said she had a very 
good friend, Mr. Thomas. So she went to Mr. 
Thomas and brought that paper back to me with 
Mr. Thomas' name and a letter of introduction. 

Q. (Showing witness) Is this the application 
blank that you gave hed A. Yes, sir, that's the 
applica tion blank. 

Q. And she filled it out herself? A. Yes, sir, 
but I don't think she got the money that same 
day she filled out the blank, because I told her-
she said that she have to get her sister to endorse 
- I mean, to fill it out, too, you know, to endorse. 
Her sister, too, is ·a school teacher, of course, I 
unders tand, and I told her whenever she com-
pleted the form to have it notarized, and she 
brought it back to me notarized with a Jersey 
man, notary, and then she got the money. Then 
I gave her the money . . 

Mr. Green: I will offer the application 
in evidence. 

Mr. Dworetz: No objection . 
. (Application marked Exhibit P-5.) 

10 

20 

Q. Who filled out these blanks here ? A. Miss 
Smith filled it out herself. She sat down at the 30 
desk and filled it out. That's all her own hand-
writing. 

Q. I notice on the application it says: "Do 
you own any of the following.'' Now, under 
certa in of the things after that there are lines 
drawn under. What does that mean? 

Mr. Dworetz: The application has been 
introduced in evidence, and the application 
speaks for itself. Let counsel read the 
whole application. 

Mr. Green: I don't want to. 
40 
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Q. It says: '' Do you own any of the following : 
Real property' '-underscored-'' land, househol d 
furniture, office fixtures, automobile, piano"-
underscored-' 'radio, jewelry, machinery fixtures , 
stoek in any corporation. Give numbers and ind i-

l O cate by underlining items you own." Who unde r-
lined the words '' Real property'' and the wor d 
"Piano"~ A. Miss Smith filled that applicatio n 
out herself in her handwriting. 

20 

Mr. Dworetz: I again object to it. Th e 
application speaks for itself. It has been 
introduced in evidence. Let counsel rea d 
the whole application. 

Q. Miss Smith underscored that~ A. Yes, sir . 
Q. On the back of the application there is 

signed by Clara L. Smith, what is that 1 A. 
That's-

Q. On the back~ A. This is the note part of 
the paper. 

Q. That's the note~ A. Yes, sir, this is th e 
note part of the --

Q. So that when you gave her the five hundre d 
dollars, she signed this note agreeing to pa y 

30 you $250 on October 15th, 19321 
Mr. Dworetz: I object to that on th e 

ground that it is leading. 
The Chairma;n: Well, I guess it is . 

There is no use in going all over it. An y-
thing you want to read froµi it, read from 
it. 

Mr. Dworetz: Read the entire applica-
tion, just don't pick out special parts. 

40 Q. What happened after that 1 
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Mr. Dworetz: Just one minute. I wish 
counsel would be definite. Let's have a 
date . 

Q. Wha t happened after Miss Smith signed 
the app lication and brought it to you with the 10 
signat ur es that are on here now. What did you 
do then 1 A. I asked Miss Smith if she was sure 
she would pay me back this money without any 
troub le. Miss Smith said yes. I told Miss Smith 
that I am going to take some interest money that 
I should pa y on my property to loan to her, be-
cause I didn't have to--

Mr. Dworetz: I object to that as entirel y 
immaterial, and it is not responsive to the 2o 
question. 

A. Well, I am telling you what I said myself. 
Simply I gave her the money. 

Q. Wh at did you do, did you give he r the 
money 1 A. Yes, sir. 

Q. How did you give it to hed A. I gave her 
a check. 

Q. (Sh owing witness) I show you a check 
dated September 15th, 1932, on the Dunbar Na-
tiona l Bank, drawn by the Guiana Realty Cor-
porati on, signed by William Sherrill, president, to 
the order of Clara L. Smith, for five hundred 
dollar s, and ask you if that is the check 1 A . Yes, 
sir, that's it. 

Q. You gave her that when 1 A. Well, that 
date would be the date that is on the check. 

Q. Sep tember 15th, 19321 A. Yes, sir. 
Q. Do you know what time of the day it was 1 

A. It was before three o'clock. It was befor e 
thre e o'cl ock. 

30 

40 
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Mr. Green: I offer the check in evidenc e. 
The Chairman : No objection. It will be 

admitted. 
( Check marked Exhibit P -6.) 

Q. Do you know- when she cashed the check? 
A. I g-qess she cashed it at the bank, because she 
asked me if she went back to the bank if th ey 
would cash it, iand I told her: '' Go and see that . 
same gentleman, and he would see that the .. check 
is cashed. '' 

Q. Did she pay it? A. Sir? 
Q. Did she pay the loan back? A. No, sir. 
Q. When did you next hear from her aft er 

you . gave her the five hundred dollars? A. I was 
20 · in the hospital shortly after I loaned her the 

30 

40 

money. I went for an operation in the hospit al, 
and when the first installment was due one of my 
secretaries told me that they got a telephone call 
from Miss Smith or a letter, something, sayin g 
she would be in to pay the first installment and 
they never got the money, and I came out fro m 
the hospital from my operation, and I never got 
my money, only letters and promises, so finall y 
I turned it over to Mr. Br.agg to see what he 
could do about getting my money. 

Q. When was the first tirne after October 15th 
that you received any checks from Clara Smith ? 
A. After October 15th or September 15th? 

Q. After October 15th, after the first note wa s 
due? A. What year? 

Q. After October 15th, 1932? A. Oh, oh, I 
didn't get any checks from her. Mr. Bragg got 
some checks from her. Mr. Bragg got some 
money order, according to the office record --
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Mr. Dworetz: I object to the witness 
rea ding from - -

Q. Can you remember 1 A. No. This is from 
the ledger sheet. 

Mr. Glass: I think the witness has a 
r ight to refresh his memory. 

By the Chairman: 

Q. Do you know what payments were made 1 A. 
(Ind icati ng papers.) I would have to look here, 
sir, becaus e this is from the ledger. 

Mr. Glass: I object to looking at sheets. 
You have the entire book here. We don't 
know where that is taken from. 

Q. Don't r ely on this, but look at it first and 
testify fr om memory 1 

Mr . Dworetz: I object to it. 

A. Mr. Bragg gave me three mone y orders. 

Mr. Dworetz: I object to the witness read -
ing from this memorandum unless he has 

20 

the entire set of books. 30 

Q. Does that refresh your memory 1 A. Yes, 
sir, it was in June, 19--

By Mr. Dworetz : 

Q. Jus t one minute. Do you keep books 1 A. 
Sure I keep books. 

Q. Where are they 1 A. The books are in my 
office. 

Q. Why didn't you bring the entire book down 1 
A. This is also the ledger sheet. There is noth-

40 
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ing on the ledger except this. This is the ledg ~r 
sheet. 

Q. Mr. Sherrill, why didn't you bring the en-
tire books down 1 A. What other book, Miste d 
This is the ledger sheet. '' Paid Clara L. Smit h, 

10 September 15, 1932, $500.00. '' 

20 

Q. Mr. Sherrill, why didn't you bring the en-
tire books down 1 A. What books 1 

Mr. Green: Just a minute, if you are go-
ing to cross examine. - He has introduced a 
memorandum for the purpose of refresh-
ing his memory and for no other purpos e. 
It will not be introduced in evidence or any -
thing else. 

Mr. Dworetz: I certainly have a right to 
cross examine him on _ any statement he is 
reading from. That is our contention. H e 
ought to have the entire books here an d 
not one or two memorandas. I don't know 
what he has got in the book. 

The Chairman : We will note your obj ec-
tion on it. 

By Mr. Green: 
30 Q. (Showing witness.) I show you a check date d 

October 24, 1932, drawn on the Franklin Trust 
Company in the sum of $500.00, and signed by 
Florence A. Smith, and ask you if you have ever 
seen that before1 A. Yes, sir. 

Q. When did you get that1 A. Miss Smith and 
her sister Florence Smith came over to see me , 
and Florence Smith asked to loan her some money , 
and I said: ''No, I have to collect this money 
first," and then they gave me this check, and when 

40 I deposited the check th .e check came back two or 
three times. 
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Q. And it was given to you for $500.00 1 A. 
Yes, sir. 

Q. In payment of what 1 A. In payment of 
both ins tallments. I mean the entire note. 

Q. The loan to Clara Smith 1 A. Yes, sir. 
Q. And you deposited that check for collection 1 

A. Yes, deposited it through my bank. 
Q. Wa s it paid 1 A. No, sir. It was redeposited 

today, and it came back. 

(Check marked Exhibit P-6.) 

Q. (Sh owing witness.) ,I show you a check dated 
November 5th, 1932, drawn on the Franklin Trust 
Company of Paterson, payable to the order of 
Harry Br agg in the sum of $575.0Q, and signed 
Florence A. Smith, and ask if you ever saw that 
check before 1 A. Yes, sir, Mr. Bragg gave me 
this check. He said he deposited this check thr ee 
times and it came back. 

Mr . Dworetz: I ask that that be stricken 
out what Mr. Bragg told him. 

Th e Chairman: Strike it out, what Bragg 
said. 

By the Chairmcm: 
Q. You got the check back 1 A. Yes, sir. 

By Mr. Green: 
Q. Wha t was that check given to Mr. Bragg fo r 1 

A. In pay ment of the loan. 

Mr. Dworetz: I object to that, as to what 
it was given to Mr. Bragg for. 

The Chairman: He knows that. Of cours e 

10 

20 

30 

he knows that. 40 
Mr . Dworetz: I object to that. How does 

he know1 
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Q. It was given to Mr. Bragg to pay for th is 
loan1 

Mr. Dworetz: I object to this. How does 
he know 1 I object to it. 

Mr. Green: I asked him if he knows 
and he says yes. 

Q. Do you know what this check was given to 
Mr. Bragg for 1 A. Yes. 

Q. For what 1 A. In payment of the loan by 
the Guiana Realty Corporation to Clara L. Smit h. 

Q. And was it deposited for collection 1 A. 
Yes, sir. 

Q. Was it paid 1 A. o, sir. 

Mr. Dworetz: At this time I ask that the 
testimony regarding the check that was 
given to Harry Bragg be stricken out on 
the ground that the check was not given to 
the complaining witness. 

Mr. Green: Harry Bragg is here. 
Mr. Dworetz: Let's have the best evi-

dence. If he is here, let him testify. I ask 
that that be stricken out in regard to Harr y 
Bragg, in regard to these checks. 

Mr. Green: Harry Bragg was this man 's 
lawyer, and he has a right--

Mr. Dworetz: If he is here, let him te s-
tify. Let's have the best evidence. 

Mr. Green: You will have all the evi-
dence. 

Mr. Dworetz: That's what we want. 

Q. From October 15, when the first part of th e 
note was due, did you receive any correspondenc e 
from Clara Smith 1 A. Yes, sir. 
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Q. Relative to the payment1 A. Yes, sir, I re-
ceived a number of correspondence. 

Q. Who is Miss Hawkins 0? A. Miss Hawkins is 
one-a clerk in the office. 

Q. Of the Guiana Realty Corporation 1 A. Yes, 
sir. 

Q (Showing witness). I show you lette1• dated · 
October 31, 1932, and ask you if that was received 
by your office from Clara Smith 1 A. Yes, sir. 
Miss Ha wkins brought this letter to me in the 
hospita l and showed me that's all .she got from 
Miss Smith. 

(Letter marked Exhibit P-7.) 

Mr. Green (Reading letter) : "39 12th 

10 

Avenue, Paterson, New Jersey. 20 

October 31, 1932. 
" Dear Miss Hawkins: 

'' Thanks so much for your kindness. 
However, this mixup is all without cause. 
I will phone you just what evening I '11 be 
over. Please excuse the briefness of this 
note, but I was out awhile today against 
the Dr's orders and am paying up for it 
with aches and pains. 

'·Mr. Sherrill has our every good wish 
for his health. 

Yours truly, 
Clara L. Smith; 

"P .S. "\Ve received our notice from the 
bank in Tuesday's mail, but they attempted 
to get us by phone before.'' 

30 

Q (Showing witness). I show you letter dated 
November 11th, 1932, addressed to you and sent 40 
by Clara L. Smith, and ask you if you received 
that fr om Clara L. Smith 1 A. Yes, sir. 
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(Letter marked Exhibit P-8.) 

Mr. Green (Reading letter): "39 12th 
Avenue, Paterson, New Jersey. 

November 11th, 1932. 
"Dear Mr. Sherrill: 

"vVe were all glad to learn .that you ar e 
· home again, and hope to see you some tim e 

soon. My cousin, William McAllister, died 
Wednesday, and services will be held at 
the Duncan Parlors tomorrow evening. It 
will be quite late when we get away fro m 
the family, so we will not plan to stop by 
your home. Also, if I ain as nervous as I 
have been I am not going to the funeral. 

"It was not necessary at all for that check 
to have been returned to you as it was an d 
I really don't blame you for turning it over 
to a lawyer. After all, business is busi -
ness, and should be kept separate from 
friendship, and since I mean nothing but 
right in my dealings, I never am afraid of 
lawyers. I guess Mr. Bragg told you of 
our communications. I would certainly hav e 
been to the office, but have been ill in bed 
with tonsilitis, and the continued unset -
tled weather makes me feel miserable. 

"Please give my regards to Miss Hawk -
ins. 

Sincerely, 
Clara L. Smith.' ' 

Mr. Green: Will you please go over these 
telegrams, so as to admit them 1 

Mr. Dworetz: I don't know what was 
40 done before, but I would like to see them 

now. 
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(Mr. Dworetz looks over telegrams.) 
We will admit them all except this one. 
Mr. Green: I would like to introduce 

nine telegrams-introduce them as one ex-
hibit. 

(Telegrams marked as one exhibit, Ex-
hibit P-9.) 

Q. (Showi ng witness) These telegrams here, 
they were sent to you and to your lawyer with ref-
erence to the loan of five hundred dollars to Clara 
Smithf A. Yes, sir. 

Mr. Green: Telegram dated December 
10, 1932: 

'' Attorney Harry Bragg 
580 St. Nicholas Ave 

Communicating with you Monday 
Clara Smith.'' 

December · 12, 1932 : 

'' Attorney Harry Bragg 
580 St. Nicholas Ave 

Regret many incidents connected with 
transaction it seems to be a jinx adjusting 
satisfactorily here can send cash before 
"\Vednesday three o'clock possibly Monday 
or Tuesday want to allow time for adjust-
ment will pay you well for trouble caused 
please control situation until then .not at-
tending school due to illness 

Clara Smith.') 

Q. Did she send the money in accordance with 
the sta tement in the telegram heref A. No, sir. 

December 14, 1932 : 
'' Attorney Harry Bragg 
580 St. Nicholas Ave 

10 
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· Balance following trying to keep my 
word have papers to prove our account was 
made short due to a check given us.'' 

Q. Did she send the money following that tele-
10 gram 1 A. No, sir. 

20 

January 15, 1933: 
"William Sherrill 
260 West 135 St 
New York NY 

I mean to do what is right by you and 
will prove same · if given opportunity com-
municating with Mr. Bragg also 

Clara Smith .'' 

Q·. Did she pay the loan after receipt of th at 
telegram 1 A. No, sir. 

January 15, 1933 : 
'' Attorney Harry Bragg 
580 St. Nicholas Ave 
New York New York 

Tried to phone you today regret that I 
have been such a nuisance adjustment can 

30 be made Thursday evening at your con-
venience delays were unavoidable you will 
understand explanations will pay for all 
extra trouble answer collect via Post al 
Telegraph communicating with Mr. She r-
rill also 

40 

Clara Smith. ' 1 

Q. Did she pay following the sending of th at 
telegram 1 A. No, sir. 
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January 19, 1933 : 
'' Harry Bragg 
580 St. Nicholas Ave 
New York New York 

Just received some expecting rest later 10 
will forward money order to office will be 
over later Friday myself. 

February 6, 1933: 
"Attorney Harry Bragg 
111. John St 
NewYorkN Y. 

Clara Smith." 

Phoned yesterday no answer will be to 
office Friday 

Clara Smith." 20 
March 2, 1933 : 

"Attorney Harry Bragg 
111 John St 
New York NY. 

Will meet you Tuesday evening at seven 
without fail 

Clara Smith.'' 

Q. Now, in pursuance of these telegrams, did 
you have any conversation with Miss Smith 1 

The Chairman: With Clara Smith. 

Q. (Continuing) With Clara Smith, with refer-
ence to the signature of Benjamin Thomas as a 
co-maker on the note 1 A. Yes, sir. When I gave 
Miss Smith this application I told her that Jersey 
form collateral that she had was all well and good, 
especially since Mr. Thien seemed to think that--

Mr. Dworetz: I object to what Mr. 
Thien seemed to think. Let him testify 
directly. 

30 

40 
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Q. Go ahead. A. So I told her--

Mr. Dworetz : , One minute. I move th at 
the testimony in regard to Mr. Thien be 
stricken out. 

The Chairman: We will strike out what 
he said in regard to Mr. Thi en. Go ahead . 

A. I told her in view of the fact that the oth er 
co-maker is her sister and her father is justice of 
the peace, I must have a New York person, an d 
she said: "Yes, I have got a very good friend 1n 
New York, Mr. Benjamin Thomas, proprietor of 
the Broadway Auto School'', and I said all righ t. 
She came with a letter from Mr. Thomas, Broad -
way Auto School, saying that anything done for 

20 her would be appreciated. I think I showed you 
this letter. 

Q. Did you speak to Mr. Thomas after you gav e 
her the five hundred dollars 1 

Mr. Dworetz: I object to that on th e 
ground it is immaterial. 

The Chairman: What is the purpose of 
this, 

Q. Did you have a talk with Clara L. Smith 30 after the loan was granted, A. Yes, sir. 

40 

Q. With referenc~ to the signature of Mr . 
Thomas, A. Yes, sir. 

Q. What was that conversation 1 A. She-Miss 
Smith told me that Mr. Thomas endorsed the note 
for her and gave her the letter. Now, knowing 
Mr. ·Thomas' letter-head, "Broadway Auto 
School", you know, I took it for granted--

Mr. Dworetz: Just a minute--
Mr. Green : Let him talk. 
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Mr. Dworetz: No, we are going to con-
duct this in an orderly fashion, I don't want 
any hearsay to go in. 

Mr . Green: Let him answer. 
Mr. Dworetz : He was characterizing 

the testimony of--

A. (Continuing) Miss Smith told me Mr. Thomas 
endorsed this note for her. 

Q. Did you find out afterwards -whether Mr. 
Thomas endorsed it for her or not 1 A. Yes, sir. 

Q. Wha t did you find out1 A. When the note 
was due and the money wasn't paid, I sent Mr. 
'_I1homas a letter demanding payment as an en-
dorser of this note, and Mr. Thomas sent me back 
an answer stating that it is true that he gave Miss 
Smith a letter--

Mr . Dworetz: Just one minute please. 

Q. Not what he told you, but after he wrote to 
you or spoke to you, did you speak to Miss Smit~ . 
about it 1 A. Yes, sir, I told Miss Smith. · -

Q. What did you tell Miss Smith 1 A. I said: 
'' Miss Smith, how can you do such a thing, to 
brin g me this note with Mr. Thomas' name saying 

10 

20 

he signed it, and Mr. Thomas said he didn't sign it. 30 

Mr . Dworetz: I object to what Mr. 
Th omas said. 

Mr. Green: This is a conversation with 
Miss Smith. 

A. (Continuing) And Miss Smith told me: "He 
signed the note, and he is a friend of my father 
and he comes to my house, and he and my father 
have been friends so long.'' 

40 



. William Sherrill, for Complainant-Cross. 

Cross examination by Mr. Dworetz: 
Q. Do you know Mr. r_rhomas 1 A. Yes, sir , I 

know Mr. Thomas. 
Q. Did you notarize his signature 1 A. No, I 

10 didn't notarize his signature. 
Q. (Showing witness application) Is this your 

signature 1 A. Yes. 
Q. Now, as a matter of fact, you notarized Mr. 

Thomas' signature 1 A. I notarized Clar~ Smith 's 
signature because she signed this in my presen ce 
in my office. She filled out that paper in my office. 

Q. ( Showing witness) Is this your signatur e 1 
A. That's my signature. I notarized Clara L. 
Smith's signature. 

20 Q. ( Showing witness) Mr. Sherrill, can you tell 
us when that was stricken out 1 A. What 1 

Q. ( Showing witness) I show you an applic a-
tion, and ask you if you know when that was 
stricken out 1 A. Well, I don't know, Mister. I 
have got secretaries in my office that do-I don 't 
know. 

Q. ( Showing witness) T4at 's your signatu re 
underneath that, isn't that righU A. Yes, sir. 

Q. And isn't it true, as a matter of fact, tha t 
30 you notarized Mr. Thomas' signature 1 A. No. I 

said that I notarized Clara L. Smith's signatu re 
once. I told her: '' These are Jersey people' ', 
and she must call and get that Jersey man. 

Q. Mr. Sherrill, will you just read what is unde r-
neath your signature 1 A. I couldn't read mor e 
than I told you that I notarized Clara L. Smith' s 
signature. 

Q. Will you just read what is under your signa-
ture 1 A. '' William Sherrill, Notary Public, New 

40 York County, expires' '-is that what you wan t 
me to read1 
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Q. And whose signatures are ab9ve your signa-
ture 1 Will you please read this 1 A. Well, 
Mister--

Q. Will you please read the signatures that are 
on ther e above your signature 1 . A. '' Florence A. 
Smith, Benjamin Thomas, Fillmore Smith.'' 

. Q. Mr. Sherrill, do you know what was printed 
here on the se lines that were stricken ouU A. I 
told you no, I don't know. 

Q. Do you know 1 A. I don't know. 
Q. Was it an affidavit 1 A. I don't know. I 

don't know nothing. 
Q. No1 You don't know1 A. No more than as 

far as that line is concerned. I have secretaries 
in my office. I don't do all the work myself . 

Q. You took care of this transaction, did you 
not1 A. Yes. · 

Q. Just answer the question 1 A. Yes. 
Q. Mr. Sherrill, what is your relation with the 

Guiana Rea lt y Corporation 1 A. President 
Q. Who are the other officers of the Guiana 

Realty Corporation 1 A. I don't have to discuss 
that. It is not necessary for me to discuss that. 

Mr. Dworetz: Will the stenographer re -
pea t the question 1 

Q. (Repe at ed by ·stenographer) Who are th e 
other officers of the Guiana Realty Corporation 1 
A. I refuse to answer. What do you call that legal 
technicalit y on the ground there, counsel 1 What 
is the answer to that 1 No, sir, I won't answer. 
It isn' t necessary to tell that, who are the stock-
holder s. My partners, why--

10 
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Mr. Dworetz: At this time I ask the 
Board to direct Mr. Sherrill to answer the 4o 
question. 
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A. (Continuing) I have dealings with--
Q. Just a minute. You have been talki ng 

enough. Now, just a •minute. A. You talk plen ty, 
too. 

Mr. Dworetz: I haven't started yet. At 
this time I ask the Board to direct the wit-
ness to answer the question. 

A. I refuse to answer on the grounds--

Mr. Dworetz: I wasn't talking to you. 
Will you please keep quiet. I am directi ng 
this to the Board. 

The Chairman: If you know. I suppo se 
.. there is no harm in telling who the oth er 

officers are. 

A. I am the President of the corporation. I had 
dealings with Miss Smith. I am President of 
the corporation. 

Mr. Dworetz: I again make the reque st . 

A. (Producing paper) If this will help him. Th is 
was sent to me from Albany, with all the peop le 
in the corporation on it. 

The Chairman (Reading) : '' Willia m 
Sherrill, Gerald Smith and Edwar d 
Howell.'' 

Q. Who were the officers of the Guiana Realt y 
Corporation in September, 19321 A. These sam e 
people. 

Q. When was the corporation organized 1 A. 
There is the paper. 

Q. I am asking you 1 A. See the paper. It 
is on the paper there from Albany. Got the pape r 

40 to show you. I am not a college graduate. I got 
a paper. It is from the Secretary of State. 
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The Chairman (Reading): "Eighteenth 
of August, 1931. '' 

Mr . Dworetz: If the Board please, 
have asked the witness and I believe I am 
entitl ed to an answer from him. 

The Chairman: He says these are the 
names in this paper. 

Mr . Dworetz: I asked him who were the 
officers in September, 1932. 

The Chairman : He said he was Presi-
dent. 

Mr . Dworetz: I asked him who the of-
ficers were. 

The Chairman: What officers do you 
want, which ones T 

Mr . Dworetz: Who were the officers in 
1932, all the officers. 

By the Chairman: 

Q. You were President at the time, weren't you 1 
A. Yes, sir. · 

Q. Who was your secretary1 A. At the present 
time Ada Howell is the secretary. 

Q. Do you have a Treasurer 1 A. No, no. I 

20 

am the Pr esident and Treasurer. 30 
Q. The two main offices you hold 1 A. Yes, sir. 

By Mr. Dworet z : 

Q. Mr. Sherrill, who are the officers at the pres-
ent time 1 A. These same people. 

Q. When was the last time the Guiana Realt y 
Corporation held a meeting1 

Mr. Green: I object to that as immater -
ial, improper and irrelevant. 40 

The Chairman: Objection sustained. 
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Q. Mr. Sherrill, what is the present status of the 
corporation 1 

• Mr. Green: I object to that as irrelev ant, 
incompetent and immaterial. 

The Chairman: Objection sustained . 

Q. Has the corporation still got a franch ise, 
Mr. Sherrill 1 

Mr . Green: I object to that upon the 
same ground. 

The Chairman: Objection sustained. 

Q. Will the witness please answer the last 
question 1 

The Chairman: The objection was su-
stained. 

Mr. Dworetz: Now, if your Honor plea se, 
here are complaints made by the Guia na 
Realty Corporation, and we certainly are 
entitled to know, and so is the Board en-
titled to know, whether or not they are a 
lawful corporation; whether they have a 
right to use the name of the Guiana Rea lty 

30 Corporation, and whether or not there is 
such a thing as the Guiana Realty Corpor a-
tion. It is very material. 

The Chairman: Well, in what way is it 
material. 

Mr. Green: If there is any questio n 
about it, it is a matter of defense. It is 
certainly not material on the complain t. 
The complaint is J?_ere. Just a complai nt 
against a teacher for conduct unbecomin g 

40 a teacher. 
The Chairman: Objection sustained_. 
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Mr. Dworetz: We certainly have a right 
to know who the complainant is, whether or 
not they are in good standing or not. Cer-
ta inly, that is very material. 

Mr. Green: It is not material at all. 
The Chairman: I don't think so. 
Mr. Dworetz: I would like to get my 

position clear in this matter, and that is 
this : When I get a ruling from the Chair-
man , whether or not that ruling goes for 
the entire Board, and I would like to get 
the record straight on that. 

The Chairman: Presumably it does. 
They don't seem to object to it on their 
par ts . 

Commissioner O 'Dea : Then we may be 
voting forever. I don't see why the Chair 
has n't got the power to rule on any issue 
of that nature. I don't know how the other 
members feel about it, but I dqn 't feel like 
sitt ing here and voting on every issue that 
comes up. I don't think there is any mem-
ber here who questions the competency of 
the Chair. If there is I think they should 
have an opportunity of voicing their de-
sir es. If not, I think the same procedure 
should be carried out. 

What are you going to vote on 1 Whether 
th e Chair--

The Chairman : We are going to vot e 
whether the witness has to answer that ques-
ti on or not, whether the Guiana Realty Cor-
poration is now in good standing or not -
whether it is material to this issue or not. 

10 
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Mr. Green: Whether you want that ques- 40 
tion answered or not. 
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The Chairman: Yes. 
Commissioner O 'Dea: What is the ques-

tion 1 
Mr. Green: You are voting on whet her 

the Guiana Realty Corporation is a corpo ra-
tion in good standing at this time. 

Commissioner O'Dea: What was the pre-
vious ruling1 

The Chairman: That it was immater ial 
and incompetent and a question not neces-
sary to be answered by the witness. 

The Secretary ( calling the roll) : Don-
ohue 1 

Commissioner Donohue: No. 
The Secretary: Flitcroft 1 
Commissioner Flitcroft: No. 
The Secretary: Grobart-cannot vote. 
Commissioner Grobart: Why 1 
The Secretary: Because you were n 't 

here. 
Commissioner O 'Dea: How about th at f 
Mr. Dworetz: Let it be noted on the 

record that we will consent to it, if that will 
satisfy Counsel. We won't question five 
or ten minutes. 

The Secretary : Gro bart 1 
Commissioner Grobart: · No. 
The Secretary :· 0 'Dea 1 
Commissi9ner O 'Dea : No. 
The Secretary : Patmos 1 
Commissioner Patmos: No. 
The Secretary: Torrey1 
Commi~sioner Torrey: No. 
The Secretary: Walker 1 
Commissioner ·Walker : No. 
The Secretary : Finn 1 
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Commissioner Finn: No. 
Mr. Dworetz: I ask an exception to the 

Boar d's ruling. 
The Chairman: Exception is allowed. 

Q. Mr. Sherrill, you as president of the Guiana 
Realty Corp oration, can you tell us when the last 
annual rep ort was submitted to the Secretary of 
State of th e State of New York1 

Mr. Green : I object to that on the same 
grou nds. 

The Chairman: Objection sustained. 
Mr. Dworetz: · I will now ask for a ruling 

of the Board on the question. 
The Secretary: Commissioners Dono-

hue 1 
Commissioner Donohue : No. 
The Secretary: Flitcroft 1 
Commissioner Flitcroft: No. 
The Secretary : Gro hart 1 
Commissioner Grobart: No. 
The Secretary : 0 'Dea 1 
Commissioner O 'Dea: No. 
The Secretary: Patmos 1 
Commissioner Patmos: No. 
The Secretary : Torrey 1 
Commissioner Torrey: No. 
The Secretary : Walker 1 
Commissioner Walker: No. 
The Secretary: Finn 1 
Commissioner Finn: No. 
The Secretary : 8 noes. Ayes, none. 
Commissioner . 0 'Dea : I would like to 

move at this time that in all matters of 

10 
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this nature, that the decision be made by the . 40 
Chair. Is that in orded 
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Mr. Green: I don't think so. 
Commissioner O 'Dea: Then I withd raw 

the objection, but this thing will go on for-
ever, going on at this rate. 

Mr. Dworetz: At this time I take an 
exception to the Board's ruling. 

The Chairman : Exception allowed. 

Q. What business is the Guiana Realty Cor-
poration in 1 A. Real estate, Mister-own pr op-
erty. 

Q. Does the Guiana Realty Corporation lend 
money 1 A . Sometimes. 

Q. Is the Guiana Realty Corporation licen sed 
by the Banking Department of the State of New 
York1 

Mr. Green: I object to the question. 
The Chairman: Objection on what 

ground1 
Mr. Green: Same ground. 
The Chairman: Objection sustained. 
Mr. Dworetz: I ask for a ruling by the 

Board. 
The Secretary: Commissioners Dono-

hue 1 
Commissioner Donohue: No. 
The Secretary: Flitcroft 1 
Commissioner Flitcroft: No. 
The Secretary: Grobart 1 
Commissioner Grobart: No. 
The Secretary: 0 'Dea 1 
Commissioner O 'Dea: No. 
The Secretary: Patmos 1 
Commissioner Patmos: No. 
The Secretary: Torrey 1 
Commissioner Torrey: No. 
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The Secretary : Walker 1 
Commissioner Walker : No. 
The Secretary : Finn 1 
Commissioner Finn: No. 
The Secretary: Noes 8, ayes, none. 

Q. Mr. Sherrill 1 A. Yes sir. 
Q. Isn' t it a fact that most of your business is 

that of lending money 1 A. Well, I wish it was---
I mean I ha d the money. When you say that most 
of my-why , I would be tickled to death. 

Mr . Dworetz: At this time I ask that 
the statement made by the witness be 
stric ken out as not responsive. 

Q. (Repea ted by stenographer) Isn't it a fact 
that most of your business is that of lending 
money~ A. No. 

Q. But you do lend money, the Guiana Realty 
Corporatio n ~ A. Sometimes. 

Q. How many loans have the Guiana Realt y 
Corporati on made within the past year ~ 

Mr . Green: I object to the question on 
the same grounds. 

The Chairman: Obj ection sustained. 
Mr . Dworetz: I ask for a ruling of the 

Boar d. 
The Secretary : Commissioners Dono-

hue~ 
Commissioner Donohue: No. 
The Secretary: Flitcroft ~ 
Com.missioner Flitcroft: No. 
The Secretary : Gro bart 1 
Commissioner Grobart: No. 
The Secretary: 0 'Dea 1 
Commissioner O 'Dea: No. 
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The Secretary: Patµios 1 
Commissioner Patmos: No. 
The Secretary: Torrey 1 
Commissioner Torrey: No. , 
The Secretary : Walker 1 
Commissioner Walker: No. 
The Secretary: Finn 1 
Commissioner Finn: No. 
The Secretary: Noes 8, ayes none. 

Q. How much money has the Guiana Re alty 
Corporation loaned in 19321 

Mr. Green: . Object to the question on 
the same grounds. 

The Chairman: Objection sustained. 
Mr. Dworetz: May I have a ruling of the 

Board on the question 1 
The Chairman: Well, if you want. It 

looks as if you are wasting a lot of time . 
The Secretary: Commissioners Dono-

hue 1 
Commissioner Donohue: No. 
The Secretary: Flitcroft 1 
Commissioner Flitcroft: No. 
The Secretary : Gro bart 1 
Commissioner Grobart: No. 
The Secretary: 0 'Dea 1 
Commissioner O 'Dea: No. 
The Secretary: Patmos 1 
Commissioner Patmos: No. 
The Secretary: Torrey 1 
Commissioner Torrey: No. 
The Secretary : Walker 1 
Commissioner Walker : No. 
The Secretary : Finn 1 
Commissioner Finn: No. 
The Secretary: Nays 8, ayes none. 
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Q. Can you tell us, Mr. Sherrill, as president of 
the Guiana Realty Corporation, how much money 
they loaned in September, 1932, at the time the 
loan was made to Miss Smith, during that month 1 

Mr. Green: I object to that question for 10 
the same reasons. 

The Chairman: Objection sustained. 
Mr. Dworetz: I ask for a ruling of the 

Board. 
The Secretary: Commissioners Dono-

hue 1 
Commissioner Donohue : No. 
The Secretary: Flitcroft 1 
Commissioner Flitcroft : No. 
The Secretary: Grobart 1 20 
Commissioner Grobart: No. 
The Secretary: 0 'Deaf 
Commissioner O 'Dea : No. 
rr'he Secretary: Patmos f 
Commissioner Patmos: No. 
The Secretary: Torrey 1 
Commissioner Torrey: No. 
The Secretary : Walker f 
Commissioner Walker: No. 
The Secretary: Finn 1 30 
Commissioner Finn: No. 
The Secretary : Nays 8, ayes none. 

Q. How many loans did the Guiana Realty Cor-
poration make on the fifteenth of September, 19321 
A. I don "t know. 

Q. Mr . Sherrill, when was the first time Miss 
Clara Smith came to you in reference to a loan 1 
A. Jus t as I testified before. 

Q. J ust answer the question. When did Miss 40 
Smith come to you for the first time to make a 
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loan 1 A. It was either the thirteenth or four -
teenth of September, 1932.. Yes, either the thir-
teenth or fourteenth. 

Q. (Showing witness) I show you Exhibit P-4, 
and ask you when you allege to have received tha t 

lO from Miss Smith 1 A. Miss Smith had this let-
ter- ·-

Q. When did you receive it 1 A. Miss Smith 
showed me-· - · 

Q. When did you receive it 1 A. The very first 
time she came to me. · 

Q. When was that 1 A. Either the thirteent h or 
fourteenth of September, 1932, Miss Smith had 
a letter. 

Q. What was said on the thirteenth or four -
20 teen th of September 1 A. About what 1 Ab out 

that letter 1 

30 

40 

Q. About the loan 1 A. Miss Smith came to me 
and she says : ' 'Mr. Sherrill, I am from Mr. Jo hn 
W. Walker." I said: "What John W. Walk er, 
168 West 158th Street 1 '' Miss Smith said yes. 
She said : ''Well, I am here to seek a loan fr om 
you.'' I said: ''Well, I am surprised Mr. Wal ker 
sending you to me to get a loan of that amou nt, 
five hundred dollars.'' Miss Smith said she need ed 
the loan, checks were coming back, she had to 
meet an obligation; had some trouble with the 
School Board and her job was at stake; she was 
not to be called in again. She said they were 
wealthy people that owned property in Jers ey, 
and father is justice of the peace, gets sala ry, 
makes big money; her sister is in school; her 
brother-in-law, she .told me, owned something in 
Long Island, and she said .on top of that, "I ha ve 
good collateral." So I read the paper. I sai d: 
''Well. you come back tomorrow. I would like .to 
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get some advice on this letter." That was all, 
Counsel. You can ask me that all night and you 
will get the same. 

Q. Mr . Sherrill, she did . tell you she needed 
the money to pay obligations, isn't that right1 A. 
Sure, sure . 

Q. No question about that? A. Sure. 
Q. She needed the money to pay obligations ? 

A. Oh, yes, she told me that, yes·. 
Q. When did you receive the application filled 

out from Miss Smith 1 A. The next day, after we 
went over to the bank. 

Q. The application was filled out before you 
went over to the bank? A. No. The application 
was filled out after I got Mr. Thien's opinion about 
that letter . 

Q. Mr. Sherrill, before you went over to the 
bank, was the application or was it not filled out ? 
A. It wasn' t filled out because I had to get some 
advice on that letter there about all the money in 
the pension fund. I sought the advice. Usually 
do. I always go get adv1ce. 

Q. And that advice that you wanted was se-
cured by Miss Smith from the pension authori-
ties, nominating the Guiana Realty Corporation 
as beneficiary, is that right ? A. No, that wasn't 
the advice. The letter had a lot of big words. I 
am not a walking dictionary. The bank got a dic -
tionary and understands lots of things. I am not 
a college graduate. I came to this country-I didn't 
even finish school in the country where I came 
from. 

Q. Miss Smith made the Guiana Realty Corpora -
tion beneficiary, right? A. Yes, I unde r stand 
so. 
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Q. As collate r al for a loan that she got fr om 
the Guiana Realty Corporation, right? A. Well, 
that was so, a part of it, but that co-µrt over --

Q. Just a minute. Didn't Miss Smith give you, 
rather, name the Guiana Realty Corporation as 

10 beneficiary in her pension fund? A. Oh, it was 
done. It was done. 

Q. That's all. Is that right 1 A. Yes, it was 
done. 

Q. How much security did she give you ? A. 
What Miss Smith told me she had--

Q. How much security were you getting in ex-
change? If you will just answer the question ? A. 
What security ? That letter was given to me . 

Q. She named the Guiana Realty Corpora ti on 
20 as beneficiary. How much was that worth ? A. 

Oh, I don't k_now. I don't know. 
Q. Didn't you write to the Pension Fund ? A. 

Yes, no, no. No, no. All I did was to send th is 
thing to th eir - send a copy of this thing. I th ink 
Mr. Green got one. 

By the Chainnan: 

Q . . You sent that to Trenton, did you? A. Yes, 

30 sir, green paper, and I got an answer. 
Q. It has been offered here in evidence, I gu ess. 

A. Yes. Making beneficiary, that's all. 

By Mr. Dworetz: 
Q. Mr. Sherrill, you knew that the amount nam-

ed in the blank nominating the Guiana Rea lty 
Corporation as beneficiary was somewhere in the 
sum of eight or nine hundred dollars ? A. No, I 
didn't know nothing at the time I took it to Th ien 

40 and showed it . What does the letter say - fourt een 
or sixteen hundred dollars. 

Q. You got the information from the Pensi on 
Commissioner 1 A. No, no. Here is the let ter 
from the pension man. He didn't tell me nothi ng. 
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'' Dear Sir: 
"Receipt is acknowledged of your letter 

of September 15th, enclosing a nomination 
of beneficiary signed by Miss Clara L. 
Smith. Number of this fund 11557. This 
form appoints the Guiana Realty Corpora-
ti on as sole beneficiary in case of Miss 
Smith's death. Signed, John A. Wood." 

Q. What is the date of the letted A. October 
3, 1932. 

Mr. Dworetz : Any objection to the letter 
going in evidence 1 

Mt. Green: No. 
(Letter marked Exhibi t D-1.) 

Q. Mr . Sherrill, how much money did you give 
to Miss Clara Smith 1 A. Check for five hundred 
dollars. 

Q. When was that check given 1 A. Seems to 
me the check was-whatever the date is there. 
You got the check there. I gave her a check, what- , 
ever dat e it is, that's all. I can't remember every -
thing. 

Q. Mr . Sherrill, where was this check given 1 
Was it given at your office 1 A. Yes, sure, 260 
West 135th Street. 

Q. Where was the check cashed 1 A. I don't 
know, Mister. -I have got an account in this 
bank. 

Q. You don't know where this check was cash :. 
ed 7 A. No, sir. I presume it was cashed at the 
bank. I gave her the check like I give anybody a 
check. 

Q. After you gave Miss Sm_ith this check mark-
ed Exhibit C-3- A. Yes, sir. 

20 
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Q. What happened after that 1 A. I don' t 
know. 

Q. Did you go to the bank with Miss Smith 1 
A. No, no. I went with Miss Smith before to get 
advice on that letter before, don't you un der-
stand what I tell you 1 I am begging you to 
understand. 

Q. Mr. Sherrill 1 A. Yes, sir. 
Q. Is it not a fact that you went with Miss 

Smith to the Dunbar National Bank and cashed 
this check, because Miss Smith had no accoun t in 
the Dunbar National Bank 1 A. No. I took Ivforn 
Smith to get some advice from Mr. Thien on the 
letter before--

Mr. Dworetz: I ask that that be stric ken 
out. It is not responsive to my questi on. 

Q. (Repeated by stenographer) Is it not a fa ct 
that you went with Miss Smith to the Dunbar Na-
tional Bank and cashed this check, because Miss 
Smith had no account in the Dunbar Natio nal 
Banld A. No. 

Q. You knew that Miss Smith had no account 
in the Dunbar National Bank1 A. He is speaki ng 

30 about Mr. Trien--

By Mr. Green: 

Q. Answer yes or no. The question was: You 
knew that Miss Smith had no account in the Dun-
bar National Bank 1 A. I don't know. 

By Mr. Dwor etz : 

Q. The · Dunbar National Bank is your bank, 
isn't that so, where you deposit your money1 .ll. 

40 Yes. 
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Q. And isn't it true, as a matter of fact, that 
you went with Miss Smith to the Dunbar National 
Bank and cashed this (check because Miss Smith 
had no account? A. No. 

Q. And she could not cash it because she was 
not a deposi tor in the bank? A. No. 

Q. How much money did you receive out of 
this five hundred dollars? A. Miss Smith paid 
the inter est, six per cent. 

Q. How much money did you receive, Mr. Sher-
rill, out of the five hundred dollars? A. The 
corpora tion received? 

Q. Will you please answer my question, 1Ir. 
Sherrill ? How much money did you receive out 
of the five hundred dollars? A. I, personally? 

Q. Yes? A. Nothing. 
Q. Are you sure about that? A. Yes, sure, 

sure. 
Q. How much money did the corporation re-

ceive out of this five hundred dollars? 

The Chairman : Do you mean payment 
on account of the note? 

Mr. Dworetz: At the time this transac-
tioµ took place. The witness knows. 

10 

20 

A. Six per cent interest on the loan of $500.00. 30 
Q. Have you got your books here? A. No, but 

I can tell you. 
Q. Will you please bring your books with you 

the next time? A. What next time? Who told 
you there was going to be next time? I will sat -
isfy you. I will satisfy you, because I am doing 
this to help the Board. 

Mr. Dworetz: I ask that all these re -
mar ks be stricken out as not responsive, 
wha t he is doing for the Board. 

The Chairman: All right. Strike it out. 
40 
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A (Continuing). I don't know whether you un-
derstand this, but this . book is kept according to 
directions from my accountant. This is cash book, 
our rent money payment, interest and everythi ng. 

Q. I am just interested in Miss Smith 1 A. Yes. 

Mr. Dworetz: I am not interested in the 
rent that he pays. I don't think the Boa rd 
is either. 

A ( Continuing after looking at book). On Sep-
tember 15, 1932, Clara L. Smith, as interest, $5.00. 
That's what she paid my secretary. 

Q. Have you got the j·ournal, Mr. Sherrill 1 A. 
What journal, Misted This is cash book. This 
book shows all the money the corporation collects 

20 and it goes to the bank. 
Q. Mr. Sherrill, I asked you have you got the 

journal, not the cash book1 A. What journ al 7 
Q. You don't keep the books 1 . A. No. 
Q. Do you know as president of the Guia na 

Realty Corporation if the corporation keeps a 
journal 1 A. I don't know. 

Q. Will you please keep the book here. We 
may have to use it again. ,i\Till you please turn to 
the Smith accounU A. What do you want to see7 

30 Tell me--
Q. You said you received six per cent, is th at 

righU A. Yes. 
Q. Six per sent of what 1 A. Six per cent of 

five hundred dollars. 
Q. You received six per cent of five hundr ed 

dollars 1 A. Not me-the · corporation, yes. 
Q. For how long a time 1 A. For three month s, 

I guess-I mean for two months. Whatever was 
the Ieng.th of the-whatever was the period of the 

40 loan. 
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Q. You say that you received six per cent, right 
- and in the cash book it is stated that the corpora-
tion received five dollars, is that right? A. Yes. 

Q. Mr. Sherrill, what happened to the other 
twenty-five dollars? A. What twenty-five dollars? 

Q. You said six per cent of five hundred dollars ? 
A. Yes, but six per cent for two months. What 
are you try ing to do? 

Q. Mr. Sherrill, after you left the Dunbar Na-
tional Ban k with Miss Smith where did you go 
after that, on September 15th? A. Well, I don't 
know, Miste r . 

Q. Did you go back to your office? A. After 
we spoke with Mr. Thien of the bank about getting 
his opinion about that letter I went back to my 
office. I told you that, and Miss Smith filled out 
that applica tion there. 

Q. Did you go back with Miss Smith to the of-
fice? A. Certainly I go back with her. 

Q. Did you go by machine or your automobile ? 
A. I don't know. 
· Q. Do you know, Mr. Sherrill? A. No, I can't 
remember , because I believe Miss Smith came 
over with her own automobile, as far as I re-
member. 

Q. Do you remember driving her over to the 
bank, Mr. Sherrill? A. I don't know. I said I 
went with Miss Smith to the bank. 

Q. Is n't it true, as a matter of fact, that you 
cashed tha t check for five hundred dollars ? A. 
Who, me ? I cash no check. 

Q. And isn't it also true, Mr. Sherrill, that you 
received fifty per cent out of that loan? A. Not 
from Miss Smith. 

Q. Did you get that from anybody else ? A. 
No, no. 

Q. Where did you keep your car , Mr. Sherrill ? 
Where did you keep it in 1932? 

10 
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Mr. Green: Objected to as immate rial. 
The Chairman: Objection sustaine d. 

Q. Mr. Sherrill, isn't it true that after you went 
to the bank with Miss Smith to cash that five hun-

10 dred dollar check, that you asked for fifty dollars 
personally, and five dollars for the corporati on 1 
A. No, sir. No, sir. No, sir. 

20 

Q. Mr. Sherrill, have you even been convi cted 
of a crime 1 A. Yes. 

Q. How many times 1 A. I don't know. 
Q. Three times 1 A. Maybe three, maybe six, 

maybe twelve times. 
Q. How much time did you spend in jail, Mr. 

Sherrill 1 

Mr. Green: I object to the question as 
incompetent, irrelevant and immaterial. 

Q. Mr. Sherrill, what crimes have you been con-
victed of 1 I will withdraw the question. W ere 
you ever convicted of forgery 1 A. No, no, no, sir. 

Q. Mr. Sherrill, what crimes were you convi cted 
of 1 A. I was never convicted of a crime. I had 
trouble with a li;cense bureau, an inspector, some 

30 years ago while I was a labor agent for the Pe nn-
sylvania Railroad, and I told him I wouldn't pay 
any graft- . -

40 

Mr. Dworetz: I ask that that be stric ken 
out. 

The Chairman: What was the questio n 1 

A. (Continuing) I had to state right and have to 
state right, because this inspector came arou nd 
and said he would make trouble for me, and I said 
I would die in jail, and so I did. I mean I--

Q. How much time did you serve in jail 1 A. I 
don't know. I paid before the twenty-five dolla rs. 
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Q. Isn' t it true that you spent thirty days in 
jail f A. Suppose I did f I would spend five years 
for the pr inciple. 

Q. Didn' t you serve thirty days f A. Yes, sir, 
I did. I didn't serve for forgery or stealing, 
though. 

Q. Mr. Sherrill, were you ever convicted of run-
ning an unlawful labor agency 1. A. That's the 
same thing I done. 

Mr. Green: Objected to as incompetent, 
irre levant and immaterial. 

Mr. Dworetz: May I have a ruling of the · 
Boa rd on that! 

The Chairman: Let him answer, if he 

10 

knows. 20 
Mr . Green: · Withdraw the objection. 
The Chairman: He says all he has ever 

been convicted of 1s some licensing 
agency--

The Witness: Employment agent license. 

By the Chairrnan: 

Q. No high misdemeanor f A. No. 
Q. Never murdered an.ybodyf A. No. 

By Mr. Dworetz: 

Q. Mr. Sherrill, you pref erred charges against 
Miss Smith before, have you notf A. ' No, sir, just 
the same charge. 

The Chairman: Just the one, he says. 
The Witness: Yes. 

Q. Wher e1 

The .Chairman: Was it Paterson or New 
York1 

30 
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A. I am going to answer this like I always do. 
Q. Please answer the question? A. I wrot e a 

letter here to the School Board . 

By the Chairman: , 

Q. It will be enough if you say in P,aterso n or 
Buffalo? ·A. In Paterson . ·,, 

By M r. Dworetz: 

Q. Did you ever make a complaint against Miss 
Smith anywhere else? A. Yes. 

Q. Where? A. To the Gra:µd ,,Jury. 
Q. Where? A. In New Ybt k ~ r · _ 

Q. Did you ever complain to the Grand Jur y in 
20 Passaic County? A. No, no. 

Q. Did you ever make a complaint in the F irst 
District Criminal Court in Paterson? A. Agai nst 
this Miss Smith, no. I called here to see a gen tle-
man in reference to the check that Florencf~ Smith 
gave me. 

Q. Who was the gentleman that you called to 
see ? A. I don't know, some gentleman over here, 
some gentleman, but I hear the g~entleman is now 
not in that ·court any rriore-that same gentlem an 

30 he is not there. 
Q. What happened to the charges over in New 

York before the Grand Jury? A. I don't know . I 
have did to Miss Smith just the same as I do to 
any school teacher or any policeman. 

By Mr. Green: 

The question was what happened to the char ges 
against Miss Smith over in New York? A. Oh, 

40 one indictment was dismissed, as far ai;, I know-
one indictment. There are two i:ndict~eµts 1:1gainst 
her. One was dismissed. The other is pendin g. 
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By Mr. Dworetz : 

Q. Ar e you sure about that? A. As far as I 
understa nd. They haven't notified me. 

Q. There was a criminal trial over in New Y orlc 
in which you were the complaining witness, isn't 1 o-
that so? A. Yes. 

Q. Do you know what happened? A. I told you 
the one indictment was dismissed. 

Q. Isn't it true, as a matter of fact, Mr. Sherrill, 
she was acquitted? A. Well, she was acquitted, 
yes. 

Q. Isn' t it true that you also made a complaint 
at that time? A. WhaU 

Mr. Green: Complaint at that time what? 

Q. Go ahead and answer the question? 

Mr. Green: Complaint against whom? 

Q. (Continuing) Miss .Smith, Clara Smith? A. 
After she was acquitted? 

Q. Yes? A. No. 
Q. Did you make a complaint against the United 

States District fttorney who tried the case? 

20: 

Mr . Green: I object to the question as 30 
incompetent, irrelevant and immaterial. 

The Chairman: Objection sustained. 

Q. Mr. Sherrill, when did you make the charges 
in refer ence to the case tonight? A. I don't know. 
The papers speak for themselves. I can't remem-
ber. 

Q. You seem to remember very minutely what 
happened on September 15th, 1932, and you can-
not tell us what happened within the past two 40 , 
weeks? A. Well, this five hundred dollar check, 
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and anybody would remember five hundred dol-
lars. 

Q. Mr. Sherrill, how much did you receive in 
payment of the five hundred dollar check 1 A. 
How much I received 1 

The Chairman: Yes, what payment was 
made on account 1 

A. I read it out before. 
Q. How much 1 Will you please refer to your 

book1 A. There is thirty -three dollars. 
Q. What was that, Mr. Sherrill? A. Thi rty -

three dollars, forty-six dollars and seventy- five 
dollars. 

20 By the Chai.rman: 

30 

40 

Q. That is all you have received on account of 
the five hundred dollar note 1 A. Yes·, sir. 

By Mr. Green: 

Q. When was the last payment, Mr. Sherri lH 
A. One June 30th, as far as our book is--

Q. What year 1 A. I guess in 1933- 1933. 

By Mr. Dworetz: 

Q. ,¥ill you please show us when the last pa y-
ment was made, please~ A. Where, in here~ 

Q. Yes~ A. These are the money orders Mr. 
Bragg gave me. Mr. Bragg gave me those mon ey 
orders-gave us the money orders. 

Q. You have approximately three hundred and 
fifty dollars coming out of this loan, is that rig ht, 
Mr. Sherrill 1 A. No. I mean as far as I am con-
cerned, Miss Smith owes me today, including ex-
penses, six hundred and thirty -nine dollars and 
twenty cents. 
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Q. How do you arrive at that 1 A. Item for 
item. 

Q. Will you please read it 1 A. Well, there is 
plenty to read here. 

Q. Rea d iU A. Five hundred dollars was the 
loan. Fir st expense was two dollars and fifty-two 
cents pro test fee, and then I sent here to Paterson 
a regis te red letter complaining, twenty cents. I 
sent another one to the Pension and Annuity Fund, 
that is twenty -one cents, registered letter, and I 
sent back another letter, to Trenton I mean, that's 
twenty-four cents. Attorney fee in this matter I 
paid him fifty dollars. 

10 

Q. Paid whom 1 A. Mr. Bragg. I made photo-
static copy of the note, one dollar and twenty-five -
cents, and filing judgment one dollar; a certified 20 
copy-ye s-certified copy of the judgment, twenty-
five cents, and when I came over here, you know-
when I came over here to Paterson I gave seventy'" 
five cents, five gallons of gas I bought. I paid a 
bridge toll, one dollar, so on, all that. 

Q. Rea d it, continue 1 A. Well, read it. Here 
is the pap er. 

Q. I am not the witness, Mr. Sherrill 1 A. That 
paper is not in my handwriting. It is my secre-
tary's. 

Q. Will you please finish it, Mr. SherrilH A. 
There is plenty of things here. 

Q. I wanted to know how you arrived at the six 
hundred and thirty -nine dollars, and you started 
to rea d 1 A. Yes. 

Q. Will you please finish it 1 

Mr. Green: Go ahead, Mr. Sherrill, make 
it fast. 

30 

40 
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A. Photostatic copy-photostatic copy of let ter 
from the Board of Education-oh yes - anot her 
time - I mean the first time when I came over I 

. brought a court stenographer to take the minut es. 
Of course I came in his car. I had to pay gas two 
dollars and fifty cents, and I came over again in 
Paterson and that gentleman in criminal court 
building, that's one dollar and sixty cents, an d I 
paid a chauffeur three dollars. Registered let ter 
to Paterson, twenty-one cents, and registered let ter 
again, another twenty-one cents; a registered let-
ter to the Commissioner of Education there in 
Trenton that's twenty-one cents; registered let ter 
again to his secretary because his secretary an-
swered, that's twenty-one cents, and two phone 
calls to Mr. Kelley, one dollar and twenty-fo ur 
cents, and a stenographer that came over to ta ke 
the minutes. He had fifteen on account, two days, 
fifteen dollars, and he had one dollar and fifte en 
cents, and there is two dollars and thirteen dolla rs, 
and he charged me twelve dollars extra. He ba sed 
his time- I think he said they got a schedule he 
must get, you know, number of folios, and so on, 
for attendance, and when he wrote the minut es, 
twenty dollars and forty cents. Gave him a check 
for the minutes when he came over here. That 's 
six ninety -one less this check, make five hundr ed 
and thirty-one dollars and ten cents. 

Q. These charges, telephone calls, you add on 
to the account of the five hundred dollars 1 A. 
Cer~ainly. 

Q. And the charge of one dollar and sixty cents 
up on the Criminal District Court, that is charg ed 
up, too 1 A. Yes. 

40 Q. What happened to those charges? A. ·we ll. 
the--
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Q. Those charges up in the Criminal District 
Court, wha t happened to the charges 1 Were they 
thrown out 1 Were they dismissed 1 A. Over 
here1 

Q. Criminal District Court 1 A. Yes. 
Q. Yes 1 A. He told me I should take the check 

over to New York because the check was presented 
there. 

Q. But the charge was dismissed 1 A. Yes, he 
told me I should go to the New York District At-
torney and complain. 

Q. Mr . Sherrill, the Guiana Realty Corporation 
does a lot of business with the colored school teach-
ers 1 A. Not colored-white people. 

Q. Differe nt employes of New York-firemen, 
policemen, school teachers and civil service em-
ployes, is that righH 

Mr. Green: I object to the question as 
incompetent, irrelevant and immaterial. 

By the Chairman : 

Q. Yes or no, Mr. Sherrill. Do you loan to fire-
men and policemen 1 A. Sometimes. 

By Mr. Dworetz: 

Q. After the fifteenth of September, when was 
the first time you saw Miss Smith 1 A. I have 
answered that already, Counsel. You have . asked 
me- -

By Mr. Green : 

Q. Answer the question. A. I have answered 
that alre ady. I have answered that already. I 

10 

20 ; 

30 

have ans wered that already. 40 
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By Mr. Dworetz: 
Q. Will the witness answer the question 1 A. 

(No answer.) 

10 By the Chairman: 
Q. It would be quicker if you go on and say 

whether it was a week or next day or what . It 
would be better that way. 

By Mr. Dworetz: 
Q. Just answer the question and we will get 

along very nicely 1 A. I don't remember. 
Q. The whole tr,ansaction with Miss Smith was 

of a business nature, isn't that right, Mr. Sher rilH 
20 A--. ·Well, she came to borrow five hundred dollars. 

30 

Q. (Showing witness) Mr. Sherrill, I show you 
paper dated September 19th, 1932, and ask you 
whether or not that is your signature 1 A. This 
is not my signature. 

Q. Just answer the question, that's all ( Show-
ing witness.) I show you a letter dated October 
6th, 1932, and ask you whether or not that is your 
signature 1 A. Yes, this is my signature. 

Q. Is it true, Mr. Sherrill, on direct examinat ion 
you testified that the first time you saw Miss 
Smith after the transaction of the note regard ing 
the five hundred dollar loan on Setpember 15th 
1932, was on October 15th, 19321 A. I don't 
remember . . 

Q. You don't remember thaU A. No, I don' t 
remember. 

Q. You don't remember thaU 
Mr. Green: He didn't testify to that. He 

40 didn't say October 15th at all. 
Mr. Dworetz: Well, it is in the record. 
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The Witness: What record? 
The Chairman: The stenographer's 

record, he means. 

Q. (Sh owing witness) Mr. Sherrill, is this the 
secretary of the Guiana Realty Corporation - 10 
showing witness letted dater September 14th, 1934? 
A. Yes, that's a letter written by one of my 
secretari es at my direction. 

Mr. Dworetz: At this time I want to 
mark for identification letter of October 6th, 
1932, signed by Mr. Sherrill. 

(Letter marked D-1 for identification.) 
I also mark this letter for identification, 

September 19, 1932. 
(Letter marked D-2 for identification.) 

Q. Mr. Sherrill, isn't it also true that you were 
interes ted in Miss Smith from a social stand-
point? 

Mr. Green: I object to that as incompe-
tent, irrelevant and immaterial. 

The Chairman : He can answer it and 
get through with it, yes or no? 

A. No, sir. 
Q. Do you remember, Mr. Sherrill, at the time 

of the loan on September 14th, 1932, going down 
to your safe deposit box witli Miss Smith? A. I 
may have. I sell diamonds to a lot of school 
teachers and policemen. 

Q. Do you remember, Mr. Sherrill, going down? 
A. I may have gone with Miss Smith like I go 
with any teacher or policeman. 

Q. Do you remember, Mr. Sherrill, on September 
15th, 1932, iat the Dunbar National Bank, showing 

20 

30 

40 
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Miss Smith a number of diamonds 1 A . . A number 
of diamonds 1 

Q. And didn't you say to her that if ~he were 
good to you she could have any one of thos e she 
wanted 1 A. I wouldn't give Miss Smith nothing 

1 O outside of a glass of water. That's the only 
thing I would give her. 

Q. At that time on September 15th, 1932, did 
you offer Miss Smith any of those diamonds that 
you showed her at the safe deposit box if she 
was good to you 1 A. Nothing that Miss Smith 
got which she would get a diamond ring from me. 

Q. You had no social- A. We got pretty girls 
in New York. 

Q. Isn't it true, Mr. Sherrill, that you vi sited 
20 Miss Smith's home in Paterson 1 A. I visited 

Miss Smith's home on account of certain info rma-
tion that came from certain John. I wish this 
board could go to Western Union Teleg raph 
Office and see letter, letter from Mr. John. 

Mr. Dworetz: I ask that the rest of that 
answer be stricken out as not responsi ve. 

The Chairman: Strike · it out. It isn't 
responsive. The Board is entitled to a 

30 little information on it. 

Q. Mr. Sherrill, what day did _ you come over 
here after the :fifteenth of September, 19321 A. I 
came over to this school board. I can't remem ber. 

Q. No, to Miss Smith 1 A. I don't know. It 
was some time after. 

Q. How many times 1 A. Once. 
Q. That all 1 A. Once I came to Miss Smith 

to :find out is this money going to be paid. 
40 Q. Mr. Sherrill, how many times did you call 

her up t A. I don't know. She called me up. She 
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called the office up. She called my secretary up. 
She wri te us letters, you know. She sent me a 
card in the hospital, and that's all I got for five 
hundred dollars. And that's all I got for five 
hundred dollars. Pretty card. Convalescent card. 
I never got a convalescent card off anybody els~. 

Q. You also had the Guiana Realty Corporation 
nominated as beneficiary in her pension fund 1 
A. That's what she executed, yes. 

Mr. Dworetz: At this time I want to 
read a letter from William Sherrill ad-
dr essed to C1ara L. Smith. I offer it in 
evidence first. 

(Letter marked D-2 for identification 
mark ed Exhibit D-2.) 

October 6, 1932. 
'' Dear Clara : 

"Yours received and noted. Sorry to 
learn that more friends called to see you 
Sunday which probably caused you to stay 
up late Sunday night, thus depriving you of 
your full amount of rest. What is Florence 
suffer ing from so that she cannot be left 
alone. She looked all . right to us then. 

"You must come over Saturday or Sun-
day, if you prefer, but, let me know when 
you are coming. Bring Florence along 
with you if possible. ·Trusting that noth-
ing worse has developed against you about 
the matter you told me of ( the crazy woman) 
of course I know and feel that the reverend 
gentleman, would not attempt to do you 
any harm in the future, judging from what 
you said, he has exhausted all possible 
efforts during the pa.st. Some nice Sun-

10 
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day when you are -over in New York, I 
will be glad to go to Jamaica with you. 

' -'Well, you will be surprised to know 
that my pretty lady friend is still insis ting, 
but, so far we have done no business with 
her, though she feels that I am the pi cked 
and selected one that she should do some 
business with (ha! ha.', use your own judg-
ment). Trust that you and Florence will 
decide to have your car fixed, or turn it in for 
another so that you will not be handica pped 
much longer in getting around. 

Well, really enjoyed talking to your 
father though it was so short, and t rust 
that he will eventually recover · from his 
present ailment, which he insists that he 
is not complaining. You forgot to show 
us through the home, but trust the next 
time you will remember to do so, especi ally 
since I am interested to see and know just 
where Florence, yourself ,and your folks 
turn in to rest. 

'' Before I close I will remind you that · 
if you have not spent the whole . thi rty -
five thousand dollars, as your lady fri end 
feels you have, bring some over for inv est-
ment when you come in. Kindest reg ards 
to your family, trusting to see you soon I 
am 

'' Sincerely yours, 
WILLIAM SHERRIL L.'' 

Q. So it is true that you had social relat ions 
with Miss Smith in addition to business tran sac-

40 tions 1 A. No _ social relations. 



125 

William Sherrill, for Coniplainant-Cross. 

Q. The letter is offered in evidence? A. well, 
that's all right. No social -

Q. Mr. Sherrill, did anybody speak to you about 
this case recently? A. No. 

Q. Mr. Sherrill, did you read the testimony that 
you gave in this case, or rather, the testimony that 
you gave in the last case? A. Have I read the 
testimony ? 

Q. Did you go into the last case, the case that 
was trie d here in May, 1933, I believe? Do you 
remember the testimony? A. No, I wouldn't say 
I read the testimony, because it is too-well, there 
was two books, two stenographers. 

Q. Have you looked at it recently1 A. I may 
have looked at it sometime. 

Q. When were these charges signed, Mr. 
Sherrill? A. What charges? 

Q. (Showing witness) Is this your signature ? 
A. Yes. 

Q. (Referring to Exhibit P-1) Do you remember 
· seeing th is paper before 1 A. Yes. 

Q. Where did you see that? A. Well, I don't 
remember. -

Q. Do you remember when you sign .ed that ? 
A. You asked me if I signed it, yes. 

Q. Do you remember where you signed it? A. 
No, no. I don't remember where I signed it. 

By Mr. Green: ' 

Q. Tell him where you signed it 1 

Mr. Dworetz: Just a minute. Let the 
witness testify. 

By Mr. Dworetz: 

Q. Where did you sign it 1 
signed it in New York. 

A. I may have 
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Q. Do you know where you signed it 1 A. I may 
have signed it in my place of business. 

Q. When did you sign it.1 A. Whatever . the 
date is. 

Q. October 9, 19341 

-Mr. Green: Wait a minute, now. That 
is not part of the charges. 

Q. When did you sign these charges 1 A. That 
is my signature. 

Q. When did you sign it 1 A. I don't remem ber. 
Q. You say you may have signed it in New York1 

A. I may have signed it. 
Q. Don't you remember where1 A. No, I don't 

20 remember everything. · 
Q. Don't you know where you signed it? 

30 

The Chairman: He said no, he don't 
remember . 

. Q Who asked you to sign these charges 1 

Mr. Green: I object. The charges have 
been in evidence. 

Mr. Dworetz: Can I have a ruling on 
that, please? 

The Chairman: He is entitled to an an-
swer. 

A. I don't know. 
Q. Who drew the papers upf A. I don't kn ow. 
Q. You don't know who asked you to sign the 

papers ? A. All I know, I have been asking Mr. 
Green, I have been telephoning him asking if he, 
he is going to keep this girl to educate-I have 
been calling up Mr. Green and asking him if the 

40 school board is going to keep such a girl as that 
to educate. 
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Q. When did you call up? A. I don't know. 
I may have called up two weeks ago, three weeks 
ago, and have wrote Mr. Green a letter, Mr. Kelley 
a letter. 

Q. Who asked you to sign these charges? A. 
Yours truly . I signed them myself. 

Q. Did you draw them up? A. Well, I don't-
I don't know. I don't know whether I drew them 
up. I signe d them. That is my signature, Mister. 

Q. Who asked you to draw up- A. I don't 
know. I felt that she ought to be fired. 

Q. Did you sign them last week, Mr. Sherrill? 
A. I told that that's my signature, Mister. 

Mr . Dworetz: I ask that that be stricken 
out. This man has a very minute recollec -
tion as to what happened in September, 
1932, and if I ask the witness what happened 
two weeks ago or a week ago his · mind is 
absolutely blank. 

The Chairman: He gives the best an-
swer. We can't make him say anything. 

Q. When did you sign it? A. I don't remember. 
Q. Wh o asked you to sign it? A. Nobody asked 

me to sign it. 

The Chairman: Nobody asked you to 
sign it. All right. 

Q. Did you sign it this week ? A. I don't re -
member. 

Q. Did you sign it last week ? A. I don't know. 

The Chairman: He don't know, is his 
answer. All right. 

Q. Anybody speak to you about this case? A. 
No, sir. I have been doing a lot of talking myself. 

10 
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Q. Was this signed at your officef A. I don't 
remember. It may have been. 

Q. ( Showing witness) I show you the cha rges 
marked Exhibit P-1, and ask you whether . or not 
this is the date on which the charges were sign ed 

10' by you f "'\¥ill you please look at it f 

· Mr. Green: Where is thaH 
Mr. Dworetz: (Indicating) Right here. 

· Q. Will you please look at me f I am not so hard 
t_o look at f A. Wait until I get my glasses. This 
is my signature. 

By the Chairman: 

20 Q. Do you know whether it was signed that day1 

30 

40 

A. I don't know. 

By Mr. Dworetz: 

Q. Did you read the charges when you sign ed 
iU A. Yes.· 

Q. Do you know what you signed f A. Yes. 
Q. You don't remember what date when you 

signed ,itf A. No, I don't remember the date, but 
I remember the facts. 

Q. Did you make any corrections or alteratio ns 
on these charges, referring to Exhibit P-1 f A. I 
read everything that I sign. 

Q. Will you please answer my question 1 Did 
you make any alteration on Exhibit P-1 f A. I 
don't know what you mean. 

Q. Any changes f A. I don't know what you 
meanf 

Q. Did you strike out anythingf A. Read it. 

Mr. Green: Why don't you show it to· 
him. 
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Mr: Dworetz: I would like to conduct 
the examination in my own way. This wit-
ness is evidently pleading loss of memory. 

Q. (Showing witness) I show you Exhibit P -1, 
partic ularly page four, and ask you whether or 
not you struck out paragraph twelve 7 A. Yes, sir. 

, Q. Who asked you to strike it out 7 A. No body 
asked me. 

Q. Who asked you to strike it out 7 A. Yours 
truly, me. 

Q. You didn't draw these charges up 7 A. No, 
I didn' t say that. I struck that out because I know 
I received from Mr. Bragg part of that five hun-
dred dollars , so I struck it out. Is anything wrong 
with that7 

Q. You didn't draw this up, did yout 

The Chairman: No, no- a dozen times. 
Let's get on. We will be here a week. 

Mr. Dworetz: Well, this is very import -
ant to the issue in this case. 

Q. You don't know who drew the charges up 7 

The Chairman: He said that a dozen 
times. He doesn't know. 

Q. Djd you know what you signed 7 

The Chairman: He said yes. 

A. I read it. 
Q. Mr. Sherrill, referring again to the applica -

tion mar ked Exhibit P-1, I ask you to look on the 
back of the application arid let us know, if you can, 

10 
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30 

what was stricken out above your name 7 A. Thi$ 
same thing that you talked about twenty-five times 40 
befor e. 
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Q. Do you know how it. read, Mr. Sherrill 1 A. 
No. 

The Chairman: That answers that. He 
don't know. 

10 Q. When you affixed your name on the back of 

20 

30 

40 

application, P-5, was this interlineation the re-
was it struck out 1 A. I don't remember. 

Q. It may be possible that that was stric ken 
out afted A. I suppose--

Q. This is the second complaint that you have 
made before the Board of Education, is that ri ght1 
A. Yes. 

Mr. Green: He said that before. 

Q. Now, Mr. Sherrill, are there any more ex-
penses in addition to what you have stated reg ard-
ing this five hundred dollar loan t A. No, I-I 
mean-of course, I haven't put down tonight yet-. 
You see I haven't put down paid the bridge toll, 
paid for gas, yet. 

Q. Mr. Sherrill, will you please write the name 
of Lewis A. Bennert on that paper t 

Mr. Green: I object to it. I have no 
objection to the man writing his own name 
if counsel wants him, but I certainly object 
to his writing any other name. 

The Chairman: Objection sustained. 
Mr. Dworetz: Well, Mr. Commission er, 

let me have a ruling on that. 
The Secretary : Commissioners Dono-

hue t 
Commissioner Donohue: No. 
The Secretary: Flitcroft t 
Commissioner Flitcroft: No. 
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The Secretary : Gro bart? 
Commissioner Grobart: No. 
The Secretary: O'Dea? 
Commissioner O 'Dea: . No. 
The Secretary: Patmos? 
Commissioner Patmos: No. 
The Secretary: Torrey? 
Commissioner Torrey: No. 

1The Secretary : Walker? 
Commissioner Walker : No. 
The Secretary : Finn? 
Commissioner Finn: · No. 
The Secretary: Nays 8. Ayes none. 
Mr . Dworetz: Allow an exception? 
The Chairman: Yes. Exception noted. 

Q. Mr. Sherrill, do you recall speaking to any, 
body prior to the ·date of these charges, October 9, 
19341 Do you recall speaking to anybody in Pat-
erson regar ding these charges? A. I don't know 
anybody in Paterson-I mean, except Miss Smith 
and Mr. Ke lley and that gentleman, Mr. Green, 
that's all. I don't know anybody. 

Q. Do you know a Mr. Riley? A. No, no. I 
met a man that day when I was called in the police 
station to identify her. 

Q. You met a man today? A. No, no, that day 
when I came over, when the District Attorney told 
me to go over to Paterson to police station to 
identify her when she was indicted. 

Q. Mr. Riley a friend of yours ? A. I never 
met Mr. Riley before. I don't know anybod y. 
Miss Smith told me- she told me a Sunday in the 
presence of Mr. Sparks and me, there goes a min-
ister, which she was a member of the church, and 
tried to do something wrong against her name, and 
she got him fired, which Miss Smith told me that 
herself. 

10 

20 

30 

40 



10 

132 

William Sherrill, for Complainant-Cros s. 

Mr. Dworetz: I ask that that be stri cken 
out. Not responsive to the question. 

By the Chairman: 

Q. Do you know Mr. Riley, yes or no1 A. No. 

By Mr. Dworetz: 

Q. I thought you said you met him down in the 
police station f A. I said I met a man down in the 
police station that day and he asked me if my name 
was Sherrill, and I said : '' Who are you, '' and I 
think he said: "My name is Riley." That was 
all. If I seen him now I guess I wouldn't rem em-
ber him. 

20 Q. Now, Mr. Sherrill, the loan was made on 
September 15, 1932, right 1 A. See the check. See 
the paper. 

Q. Yes, that's the date of the checkf A. All 
right. 

Q. When did you get this-I refer to Ex hibit 
P-4 , known as the Bennert letter. How soon before 

· the money was turned over to Miss Smith did you 
receive that letted A. Before the money was 
turned over. 

30 Q. In other words, when did you receive this 
letter f A. I have said Miss Smith brought that 
letter the evening-it was at night-one night , it 
either was the thirteenth or fourteenth. I looked 
at this letter and I looked at this blue form and 
I listened to Miss Smith, and I said: '' Come back 
tomorrow. Bring these papers and I will get some 
advice." That's all. You can ask me a hund red 
times and I will tell you the same thing. 

Q. Did you investigate it 1 A. I told her I would 
40 ask Mr. Thien's advice, like I ask him lots of 

other things, lots of other things. 
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Q. You have testified against Miss Smith in 
criminal pr oceedings in New York, is that right? 
A. Yes, I was a witness there. 

Q. She was acquitted in that trial 1 A. Yes. 
Q. Charg es arising out of the- A. This ain't 

going to be the end of it. I understand ,from the 
Bar Association they are going to take some action 
~fu~ oo~ · 

Q. Again st the District Attorney who tried that 
case 1 A. Yes, sir. 

Q. Was she acquitted of the charges 1 A. Yes, 
yes. 

Q. I hope you don't make any charges against 
Mr. Green 1 A. I have been successful in getting 
a couple of attorneys disbarred, though. 

Q. You ar e a chronic trouble -maker, aren't you, 
Mr. Sher ri ll 1 A. I am honest, and I want every-
body to be honest, see 1 

Q. You have even gone so far as to make 
charges aga inst every lawyer that represented 
you 7 A. No, no. Not unless they stole off me. 

Q. Do you know Mr. Macdougal 1 A. He is go-
ing to get his in a month or so. Decision reserved, 
Appellate Division. His is coming, and he ought 
to be dis barr ed. 

Mr. Green: I would like to reserve the 
right to ask Mr. Sherrill a couple of ques-
tions on a later date. 

Mr . Dworetz: We would like to have him 
here, too. 
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ARTHUR THIEN, sworn as a witness on be-
half of the complainant, testifies ~s follows: 

Direct examination by Mr. Green: 

10 Q. Mr. Thien, you are a vice president of the 
Dunbar National Bank in New York1 A. Yes, 
sir. 

Q. And you are located at 135th Street an d 7th 
Avenue 1 A. That's right. 

Q. And how long have you been connected with 
that bank 1 A. Since its organization, Septem ber, 
1928. 

Q. And you are acquainted with Mr. She rrill 1 
A. Yes, sir. 

20 Q. And do you know that he is president of the 
Guiana Realty Corporation 1 A. Yes, sir. 

Q. And the Guiana Realty Corporation and Mr. 
Sherrill are depositors in your banld A. Yes, 
sir. 

Q. And have you done bu~iness both with the 
corporation and with Mr. Sherrill in connec tion 
with your institution 1 A. Yes, sir. 

Q. Do you recall Mr. Sherrill coming to your 
bank in September, 1932, with Miss Clara Smith? 

30 A. Very clearly, sir. 
Q. Do you know what the occasion for that 

visit was 1 A. Mr. Sherrill brought this young 
lady to my desk stating that she had applie d to 
him for a loan and she had some papers that he 
wanted me to look at and get an opinion as to 
what I thought of them. It appeared to be a 
letter of some kind from someone in Pate rson 
representing the school board, stating that th ere 
were certain funds to the credit of both Flore nce 

40 Smith and Clara Smith in Trenton, I believe. The 
amounts were in the neighborhood of fourt een 
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hundred dollars, and that these amounts were · 
available to these teachers in the event of their 
death and in the event of their retirement from 
the school system as I interpreted the letter, which 
by the way , impressed me as being rather crudely 
drawn. As a result of this conversation, which 
lasted about an hour, I advised Mr. Sherrill that 
even thoug h the letter appeared to be crudely 
drawn if he would verify the facts by Trenton 
I couldn't see he was taking much of a risk if 
the girl was a school teacher and apparently in 
good stan ding. 

Q. That conversation took place in the presence 
of Miss Smith, you say? A. Yes, sir. 

Q. (Showing witness) I show you Exhibit P-4, 
and ask you if that is the letter that was pro-' 
duced at that time? A. I would be willing to 
swear this is the same letter. 

Q. Did you discuss the contents of this letter 
with Miss Smith? A. I didn't discuss the con-
tents of the letter with Miss Smith because I felt 
they spoke for themselves, but I asked Miss Smith 
how it was that she ·came to New York to borrow 
money, why she didn't go to Jersey, and she 
said that she was sent to Mr. Sherrill by Mr. 
Walker, and I know Mr. Walker very well also. 

Q. Did Miss Smith have that letter when she 
came into your bank? A. They both had the let- -
ter. It went from hand to hand between both. lt 
was passe d around in a general conversation at 
my desk, that letter and another blank, and also, 
as I recall, a letter from a Mr. Thomas, introduc-
ing Miss Smith to Mr. Sherrill. Mr. Thomas, Mr. 
Walker and Mr. Sherrill were all customers at 
the bank , and personally known. 

Q. Wer e you at the criminal trial in New York? 
A. I was, sir. 
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Q. Were you there when Miss Smith testi fied 1 
A. Yes, sir. 

Q. Did you hear Miss Smith testify over there 
that she had neve r seen you before 1 A. I did . 

Q. That was not true, was iU A. Absol utely 
lO not. The minutes of the first meeting in Pat erson 

which were shown to me in Paterson woul d re-
fute that. She admitted discussing the fact that 
we both lived in Jersey. 
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Q. Was there any discussion in your pres ence 
about any debt that Miss . Smith owed with ref-
erence to Sherrill making this loan to her 1 A. 
No, sir. 

Cross examin ation by Mr. Dwor etz: 

Q. Mr. Sherrill, individually, and also as presi-
dent of the Guiana Realty Corporation, is a de-
positor of the Dunbar National Bank1 A. Th at's 
right. 

Q. Of which you are vice president1 A. Th at's 
right. 

Q. How long has Mr. Sherrill, individually and 
as president of the Guiana Realty Corpora tion 
been a depositor in your bank 1 A. Mr. She rrill 
became a personal depositor I would say the lat-
ter part of 1930, his corporation, I would say, fr om 
approximately 1931. 

Q. Have you any interest in the Guiana Re-
alty Corporation 1 A. Not five cents. 

Q. Is the Guiana Realty Corporation a cred itor 
of the Dunbar National Bank 1 A. Not to the ex-
tent of five cents. We have loaned them as high 
as four thousand dollars without security, how-
ever, based upon the character of Mr. Sherrill . 

Q. Do you know whether or not Mr. She rrill 
has been convicted of any crime 1 A. I am fa-
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miliar with the circumstances. I wouldn't look 
at it--

Q. I jus t asked you 1 A. Well, I said we loaned 
him four th ousand dollars without security. 

Q. Is the re any obligation owing to the Guiana 
Realty Corporation which was pledged · to the 
Dunbar Nat ional Bank1 A. No, sir. 

Q. Do you have any assignments of accounts 
from the Guiana Realty Corporation 1 A. No, sir. 

Q. How long have you known Mr. Sher r ill 1 A. 
I would say five years. 

Q. Mr. Thien, when was this four thousand 
dollar loan made that you talk about .1 A. About 
the early par t of 1933. 

Q. Do you know whether or not the loan has 
been pai d 1 A. It was liquidated as agreed, one 
hundred per month. 

Q. Has it been paid off, do you know 1 A. All 
in full. Never missed a note. Wish they were 
all like him. 

Q. He has a very good account with the Dun-
bar Nati onal Bank 1 A. I wouldn't say so, no. 

10 

20 

Q. You wouldn't say it was the best 1 A. No, 
no. I hav e recently declined to extend, based upon 
the char acter of th e account. 30 Q. Jus t one minute- A. Good account means · 
something in banking. It means something that 
perhaps at torneys-- · 

Mr. Dworetz: I ask that that be stricken 
out. It is irrelevant in this case. 

' A. (Contin uing) I asked him to close his account 
several months ago. That is no bar to this eas e. 

Mr . Dworetz: I ask that that be st r icken 
out . 40 

The Secretary: All right. Strike it out. 
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Q. You testified, did you not, at the cri minal 
trial against Clara L. Smith in which she was 
acquitted 1 A. Yes, sir. 

Q. Did you testify before the Board when the 
first charges were made up in Paterson 1 A. I 

lO did not, no, sir. · 
Q. Did you know about it 1 A. I don't r ecall 

that I did, until after it was over. 
Q. What's thaU A. ·Until after it was over I 

knew about it. 
Q. Were you subpoenaed here tonight 1 A. No, 

sir. 
Q. Who asked you to come over;1 A. Mr. 

Sherrill. 
Q. Did you speak to anybody else about this 

20 case 1 A. I spoke to Mr. Green to get the definite 
date, because I come quite a distance. 

Q. Where do you come from 1 A. I come from 
Brooklyn now. 

Q. How long have you been living in Brook lyn1 
A. Since August first. 

Q. Where did you live prior to that time 1 A. 
Jersey City. 

Q. Ever spoken to Mr. Green other than the 

30 
oceasion you just spoke on A. This evenin g. I 
spoke to him this evening. 

Q. Guiana Realty Corporation a deposito r in 
your bank today1 A. I don't think it is. 

Q. Do you know 1 A. Well, we had nine thou-
sand account, but I don't think that is in account 
today. 

Q. Do you know whether or not-A. I am testi-
fying under oath, you see. 

Q. Do you know whether or not Sherrill or 

40 any other officers of the Guiana Realty Corp ora-
tion are depositors in the Dunbar National Bank1 
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A. Ada Howell is a depositor in the Dunbar 
National Bank. 

Q. Do you know what her office is in the , cor- . 
poration? A. I understand she is secretary. She 
is not here tonight. 

Q. Is ther e anybody else connected with the 
Guiana Rea lty Corporation that has an account 
in the Dunbar National Bank? A Not to my 
knowledge. 

Q. Now, coming back to Septembe1 ~ 15, 1932, Mr. 
Thien, when did Miss Smith and Mr. Sherrill 
come to the bank, do you recall ? A. I would say 
just afte r noon. 

Q. Do you know what tim 'e? A. I would say 
somewhere around one o'clock-between one and 
two o'clock. 

Q. Wha t took place there between one and two 
o'clock, as you say? A. We all sat there at my 
desk on the officers' platform and held a general 
conversation concerning the request for accommo-
dation that this young lady made. 

Q. Who was present? A. Mr. Sherrill, Miss 
Smith and myself. 

10 

Q. Could you tell where in the bank this con-
versation took place ? A. I don't quite understand 30 
the quest ion . 

Q. Could you tell where in the bank this con- _ 
versation between Miss Smith and Mr. Sherrill 
and yours elf took place 1 A. On the officers' plat-
form. Wha t do you mean-first, second or third 
flood I don't quite follow you. , , , ) 

Q. I am asking you where they had th e con-
versation 1 A. At my desk. 

Q. Is that on the ground floor where the bank 
business is conducted 1 A. On the ground floor, 40 
that's r ight. 
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Q. How long did the conversation last ? A. I 
would say from three-quarters of an hour to an 
hour. 

A. What was discussed during three-quart ers of 
an hour to an hour? A. In the first place, it was 
discussed why she came to New York City to 
borrow money. 

· Q. ,¥ho asked the question? A. I ask~d her the 
question. 

Q. Just what did she say to you? A. She said 
that she had come to Mr. Sherrill throu gh a 
man her father knew somewhere. 

Q. You asked Miss Smith why she cam e to 
New York to get a loan when she came in with a 
depositor of the bankf A. Yes. 

Q. What else was said? A. You are aski ng a 
general question. Mr. Sherrill isn't an easy man 
to quote through a conversation. 

Mr . Dworetz: I ask that that be st"ricken 
out. 

Q. What else was said after you asked her 
that? A. She said her father sent her over to 
someone in New York. 

30 Q. Yes? A. And through that somebody she 
was referred to Mr. Sherrill. 

Q. Her father is the one sent her over to Mr. 
Sherrill ? . A. No, not to Mr. Sherrill. 

Q. Who, then? A. To some other man, whether 
it was Mr. Walker or Mr. Thomas, that I am not 
quite sure. 

Q. Was it Mr. Sherrill? A. I don't think so, 
no. 

Q. You are not certain about that, are you, Mr. 
40 Thien ~. A. No, I am not absolutely certain about 

it, no, sir. 
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Q. Wha t else took place 1 A. There was some 
ouestion of collateral. · 
-· Q. Yes 1 A. From speaking to this young lady 
it seemed to me-he was .asking my opinion as a 
credit man-I couldn't see any merit in the loan. 
He, said: ' ' But there is collateral,'' and they 
produced this particular paper that came up, and 
I believe Miss Smith produced this letter you 
showed me a minute ago. 

Q. (Showing witness) Did you see · this letter 0? 
A. If tha t isn't the letter, it is a pretty good 
copy of it . This is the letter. _ 

Q. When did that conversation take place as 
you say? A. Between one and two, September 
15, 1932. 

Q. Did you read the letter carefully 1 A. Very 
carefully. 

Q. Very carefully1 A. Very carefully. 
Q. And this conversation took place about 

between the hours of one and two in the afternoon 
of Septem ber 15, 19321 A. Yes. 

Q. And you say you examined the letter very 
carefully? A. That's right. 

Q. Did you notice the date on that letter? A. 
Yes, that w,as another one of the things. ·where 
had it been all this time. 

Q. Wha t date is there on that letter 1 A. June 
10, 1932. That was another one of the things. 

Q. What do you mean by '' another one of the 
things?'' A. I said: '' The letter appears crude 
there in certain irregularities and that is why it 
should be confirmed. '' I said : ''Well, if you get 
it confirmed by these £acts from Trenton, and the 
facts are as stated, plus Mr. Thomas' endorsement, 
it would be perfectly safe." 
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Q. Did he say he would investigate those facts 1 
A. Did he say he would f I told him he should. 

Q. Did he investigate the · facts f A. Yes. 
Q. So he didn't rely on this letter of June 10th, 

1932, marked Exhibit P- f A. Yes, he did, be-
lO cause he rriade his investigation after he made 

the loan. 
Q. Why, he investigated after f You say he 

saw this letter of June 10, 1932, and investi gated 
after f A. He made the loan on September 15th 
and made his investigation later on in the month 
of September. It was contrary to my advi ce all 
the way. To make that clear, I suggested to Mr. 
Sherrill--

Q. Just one minute. What else took pLace at 
20 that conversation between one and two on the 

afternoon of September 15, 1932 f A. That's about 
all, to my knowledge. 
- Q. Did you see the five hundred dollar check1 
A. At that time f 

Q. Yesf A. No, sir. 
Q. Did you see it any other time f A. I did. 
Q. When f A. About three o'clock that after-

noon. 

30 Q. How did you come to see it three o'clock that 
afternoon f A. Miss Smith came in to the bank 
alone. The teller refused to cash the check, he 
didn't 'know her, and I identified her to the teller. 
:as the woman who came in about an hour prev ious 
and stood at my desk. 

Q. Mr. Thien, who was the teller that cashed 
that check on September 15, 1932 f A. May I see 
the checkf Cyril Wilson. 

Q. What was the name f A. Cyril Wilson. He 

40 
has not been employed by our bank for two years. 

Q. Do you know where he lives, A. I do not. 
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Q. Do you know his last address 1 A. From 
memory 1 I do not. 

Q. Could you furnish us with it, Mr. Thien 1 A.-
Yes. 

Q. Do you know whether he is in the banking 
business or is connected with any bank1 A. I 
don't know. 

Q. Are you still with the Dunbar National Bank1 
A. Yes, sir . 

Q. Vice pr esidenU A. Yes, sir. 
Q. What time do you say that the check was 

cashed, Mr . Thien 1 A. I should say it was about 
three o'clock, just as we were about to close the 
door. 

Q. Do you remember testifying in the criminal 
court over in New York 0? A. Yes. 

Q. Do you remember testifying that the check 
was cashed about fifteen minutes past three 1 A. 
I said about three o'clock. 

Q. Didn 't you t estify at the criminal charges 
against Clar a L. Smith in New York, on forgery, 
in the forge ry case, that the check was cashed 
at fifteen minutes past three1 A. No, sir. 

Q. Are you sure about that 1 A. Sure. I said 
shortly af ter three o'clock. 

Q. The check was cashed afte r banking hours, 
wasn't it1 A. That's right. , 

Q. And Sherrill was there 1 A. Sherrill was 
not there. 

Q. Isn't it true as a matter of fact th at Sherrill 
was there at the time Miss Smith cashed the check 
because she had no account in the bank 1 A. No, 
he was--

Q. Answer the question 1 A. He was not there. 
Q. Isn't it true that the check was not cashed 

because she had no account there, so she could not 
be identified, and that Sherrill was present and 
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received fifty dollars? A. That is absolutely not 
true. 

Q. How do you lrnow? A. Because I saw Miss 
Clara Smith cash that check about ten min utes 
after three. I introduced her to the teller. Had 
it been so, Mr. Sherrill's endorsement would have 
been on the check. It is absolutely not only neces-
sary but imperative for someone we don't kn ow. 

Q. Then, what happened in this case, the check 
was not cashed because Miss Smith was not a de-
positor in the bank and that she could not be iden-
Wied, and that Sherrill was there when the check 
was cashed, is that right? A. That is not ri ght, 
no, sir. 

Q. Have you ever visited the safe deposit box 
of Mr. SherrilH A. No, sir. 

Q. Did you see Miss Smith go down with Mr. 
Sherrill that afternoon of September 15, 19321 
A. I think they did go downstairs after they left 
my desk. Yes, I think they did. 

Q. What time was it, Mr . Thien? A. I would 
say it wa s one or two o'clock in the afternoon . I 
had no occasion to communicate with them then 
after they left my desk. 

Q. Please don't characterize the testim ony. 
That was between one and two ? A. I would say 
so, yes. 

Q. It was before this check was cashed? A. 
Oh, yes , yes. 

Q. Did Sherrill tell you that he had spoke n to 
Miss Smith prior to the fifteenth of Septem ber, 
1932? A. No, he didn't. No, he didn't. I assu med 
that they had come from Mr. Sherrill's office to 
the _ bank. 

40 Q. Had Sherrill spoken to you prior to that 
time? A. No. That's the first time I ever saw 
either Sherrill or Miss Smith in ~y life. 
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Q. Are you positive that you saw Miss Smith? 
A. Posi tive, absolutely. 

Q. Is that the first time that you saw Sherrill 
that day? A. That is the first time that I saw 
Sherrill. 

Q. How many times did you see him after that? 
A. That is rather a big question. 

Q. How many times did you see him before? 

· Mr . Green: · On that day? 

A. Could you make your question a little more 
explicit? 

Q. How many times did you see him prior to 
the :fifteenth of September, 1932? Two or three 
times before th~t 1 Any times? A. I don't re-
member. 

Q. Y Off don't remember? 
Q. And still you remember on the :fifteenth of 

September, 1932, that there was a conversation 
between one and two o'clock in the afternoon, don't · 
you, Mr. Thien? A. Absolutely, because that 
conversat ion- you remember the date you grad-
uated fro m law school, don't you? A. I do not. 
A. Well, there is something wrong with you then. 

Q. I do not. A. This was an unusual transac -
tion. Something was impressed in my mind. 

Q. How many transactions do you handle in 
the bank every day? A. I cannot answer a ques -
tion like that. 

Q. How many transactions have you handled 
since? A. Impossible to answer a question like 
that . 

Q. Hundreds? A. I would say hundreds. 
Q. Do you recall the transactions with such par-

ticularity as you do with the Smith transaction, 
with ref erence to the others? A. Only the very 
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unusual transactions. They are quite clear in my 
mind. 

Q. Five hundred dollars an unusual loan 1 A. 
With the circumstances surrounding this ·loan, 
where a young lady comes from another town and 

10 has a letter with her and she sits at the desk for 
an hour, and then when the note comes due Mr. 
Sherrill ·says : '' This young lady never paid this 
note''. Don't you see the recurring incident s to 
impress it--

Mr. Dworetz: I ask that that be stri cken 
out. N o.t responsive~ 

The Chairman: Strike it out. 

20 Q. Mr. Thien, were there any loans made by you 
as vice-president of the bank to people that were 
not r esidents of the City or State of New York1 
A. Oh, yes. 

Q. How many, A. Impossible to answer how 
many. 

Q. Hundreds, thousands 1 A. No, no. J u.st, 
rather, a few, unusual. We are a small bank. It 
is natural our customers would be local. 

Q. Mr. Thien, how long have you been in the 
30 banking business 1 A. I might say twelve years. 

Q. Ever been connected with any other banH 
A. Yes, yes. 

Q. What bank 1 A. American Exporting, Irv -
ing Trust Company. Credit manager. 

Q. Mr. Thien, you testified that Miss Smith and 
Mr. Sherrill came in to the bank on that aftern oon. 
with a letter. Who showed you the letter fir st-
Bennert letter 1 A. That I couldn't say. That is, 
I am not sure. It seems to me that when the ques-

4o tion of collateral came rip, Miss Smith withd rew 
this letter from her purse or some package or some 
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other thing that she was carrying, and that was 
passed around from one to the other, but just as 
to the procedure, I am not clear on it. 

Q. Mr. Thien, do you handle Mr. Sherrill 's ac-
counts in the bank 1 

The Chairman: vVell, the Chair does not 
know what he means by handling Mr. Sher-
rill's accounts. 

Q. Any loan, regarding the Guiana Realty Cor-
poration ? A. I ani the loan officer and must pass 
on all loans. 

Q. How many loans were passed in the Guiana 
Realty Corporation by you, Mr. Thien? A. Let 

10 

me say a number, quite a few. 20 
Q. Could you tell us approximately how much 

money, Mr . Thien? A. That the Guiana Realty 
Corporati on has . borrowed altogether from our 
bank? 

Q. Yes? A.' Perhaps twenty, twenty-five thou -
sand dollars. 

Q. Over how long a period of time 1 A. Over 
four years . 

Q. Did you approve all die loans? A. I didn't 
approve all of them . 30 

Q. How many did you recommend 1 A. I ·would 
say ninety percent of them. I would be away on 
vacation sometimes when he would borrow. 

(At this point a rece ss is taken for five 
minutes, reconvening at 11 :50 P. M.) 

Roll call as follows : 
The Secretary: Commissioner Donohue V 
Commissioner Donohue: Present. 
The Secretary: Flitcroft? 
Commissioner Flitcroft: Present. 
The Secretary: Grobart? 

40 
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Benjamin Thomas, f or·\com.plainant-Direct . 

Commissioner Grobart: Here. 
The S~cretary .: 0 'Dea 1 
Commissioner O 'Dea : Here. 
The Secretary: Patmos 1 
Commissioner Patmos -= Here. 
The Secretary : Torrey 1 
Commissioner Torrey : Here. 
The Secretary : Walker 1 
Commissioner Walker : Here. 
The Secretary : Finn 1 
Commissioner Finn : Here. 
The Secretary : 8 present. 

BENJAMIN THOMAS, sworn as a witness on 
behalf of the complainant, testifies as follows: 

Direct ex amination by Mr. Green: 
Q. Mr. Thomas, what business -are you in 1 A. 

Automobile business. 
Q. Conduct an automobile school 1 A. Ha n-

dling, selling. 
Q. Where is your place of business 1 A. 2303 

8th Avenue. · 
Q. Are you acquainted with Clara Smith, A. 

lam. 
Q. And were you acquainted with her prior to 

September 15, 1932, A. Yes, sir. 
Q. Do you recall Clara Smith coming to see 

you sometime prior, just prior to the fifteent h 
of September, 1932, A. I do. 

Q. What was the purpose of her visit, A. She 
was seeking a loan of money. 

Q. From you, A. Not particularly from me. 
She made a reference, but not particularly fro m 
me. 
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Q. And did you lend her any money 1 A. I did 
not. 

Q. Did you send her to anybody 1 A. I did. 
Q. Where did you send hed A. To Mr. J. W. 

Walker. 
Q. And he was in the business of lending money 1 

A. Mr. Walker was in that line. That's his line. 
Q. (Sh owing witness) I show you Exhibit P-5, 

applicat ion of the Guiana Realty Corporation, 
and on the back of which as a joint co-maker, in -
surer and guarantor of a note that appears on 
the back of it, signed by Florence A. Smith and 
signed by Benjamin Thomas, and ask you if that 
is your signature1 A. That is not my signature, 
no, sir. 

Q. Wha t is your address, Mr. Thomas 1 A. My 
business or home 1 

Q. Busines s 1 A. 2303 8th A venue, but not now. 
Q. At that time 1 A. At that time it was 217 

West 123rd Street. 
Q. At that time it was 217 West 123rd Street 1 

A. Yes, sir. 
Q. When did you first learn that this purported 

signature was on the back of a note of Clar 
Smith 1 A. Oh, sometime-I don't know just. I 
can't reca ll the date, but quite a little-well, I 
should say sometime in '32 when Mr. Sherrill wrote 
me a letter claiming that I had defaulted, and that 
it was up to me to pay five hundred dollars that I 
had signed, had endorsed. 

Q. Did you know Mr. Sherrill 1 A. Very slightly 
at that time. 

Q. You didn't send Miss Smith to Mr. Sherrill, 
did you! A. I did not. 

Q. You are quite certain that this is not your 
signature! A. Oh, I am positive of that. 

10 

20 

30 

40 
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Q. When you sent Miss Smith to Mr. Wal ker, 
did you give her a letter to Mr. Walker? A. I 
did. 

Q. What was the nature of the letter? A. J ust 
a letter of introduction. 

Q. Did you sign the letter? A. I did: 
Q. Y ourselH A. Yes, sir. 
Q. How did you sign it? A. Like I usually sign 

my nam e, "Benjamin F. Thomas". 

Cross examination by Mr. Dworetz: 
Q. What business are you in, Mr. Thomas? A. 

Automobile. Auto school and sales and repair . 
Q. Are you in the real estate business, Mr. 

2 0 Thomas ? A. I am, also, yes. 
Q. Do you know Mr. Sherrill? A. I do. · 
Q. How long have you known him ? A. I had 

known Mr. Sherrill very slightly prior to this 
transaction. 

Q. Since this transaction are you friendly with 
him ? A. Not particular · friends. Business men 
together in New York, that's all. 

Q. Did you ever make any loans for Mr. Sher-
rill ? A. I did not. 

30 Q. For the Guiana Realty Corporation ? A. 
No, sir. 

Q. Mr. Thomas, when was the first time you saw 
this application marked Exhibit P-5? A. Wh en 
Mr. Sherrill - I demanded to see · what I had 
signed, and he brought it over to my office, Mr. 
She r rill, himself. · 

Q. Do you know when that was, Mr. Thoma s, 
A. It was quite a little time. I can't recall the 
time , but some time after he wrote me, and I thi nk 

40 we had a conversation on the phone with referen ce 
to it. I demanded to se~ what I had signed. 
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Q. (Showing witness) I show you application 
marked Ex hibit P-5, Mr. Thomas, and ask you 
whether or not that was t1:-e document that was 
shown to you 1 A. I should say it is. 

Q. Is that document in the same condition now 
that it was then 1 A. Except a little bit worn. 

Q. And how about these delineations 1 A. I 
didn't notice anything on there, just my name. 

Q. Did you notice these delineations 1 A. I 
could not say that I did. 

Q. (In dicating) Mr. ·Thornas, did you notice Mr. 
· Sherrill 's name here 1 A. vV ell, I didn't take any 
particula r notice of that, no, sir. 

JOHN W. WALKER, sworn as a witness on 
behalf of th e complainant, testifies as follows : 

Direct examination by Mr. Green: 

Q. Mr. Walker, where do you live 1 A. 137 
West 142nd Street. 

Q. New York City1 A. New York City . 
Q. And what is your business? A. Real estate 

10 

20 

broker. 30 
Q. And do you sometimes loan money, too? A. 

I do. . 
Q. Ar e you acquainted with Miss Clara Smith? 

A. Yes. I met her the night that she came to the 
office. 

Q. · She came to your office? A. She did. 
Q. Is that the first time that you knew her ? A. 

That's the first time. 
Q. And how did she happen to come to your 

office, do you know? A. She said she was sent 40 
by Mr. Benjamin Thomas in reference to a loan 
for five hundred dollars. 
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Q. Did you accommodate her with a loan ? A. 
Well, I questioned her a little bit, and she told 
me she was out of town, in Paterson, and I- when 
she mentioned the denomination of money that 
she wanted, I told her I couldn't lend that much. I 
said:'' I can refer you to a man who is incorpo rated 
and makes loans of that amount or more", and I 
said: '' I am only an individual, only make very 
short loans", and I gave her Mr. Sherrill's ad dress 
on my card. _ 

Q. After you gave her Mr. Sherrill's addres s on 
your card, did you have any transaction with her 
with reference to security or anything of that 
kind? A. Well, I don't know whether I asked 

20 
her, but she volunteered and told me that she was 
a teacher and had some refund in the school here 
supposed to be security, and she explained all 
that, and I said that I thought Mr. She rr ill 
wouldn't loan her so much on that security. 

30 

Q. Did she show you any documents? A. Well, 
I am not sure .about that. It has been a long time. 
I think she exhibited some, but it is not very clear 
in mind just now. I know she told me about the 
securities, about the refund she had saved up. 

Q. Pension fund? A. Pension fund. 
Q. So you sent her to Mr. Sherrill, is that ri ghU 

A. I did. 
Q. And did you see Miss Smith after that ? A. 

Yes, she came back after awhile, I guess. Tha t is, 
two or three months after ,,that. 

Q. Did you have a conversation with her at that 
time? A. I did. 

Q. What did she come there for at that time1 
A. Well, she said she wanted to borrow a thous and 

40 dollars. 
Q. And what did you say1 A. Well, I asked 

her had she paid Mr. Sherrill: and she said she 
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had. "W ell", I said, "why don't you still do 
business with the same person?'' I said: ''You 
paid him all r ight. vVhy don't you get it from him 
again." "W ell", she said, "he don't loan that 
amount, a thousand dollars'', and I told her then, 
I didn't make loans for a thousand dollars, and 
that's about the end of the conversation. 

Cross examination by Mr. Dworetz: 
Q. Mr. Walker ? A. That's right. 
Q. How long have you known Mr. SherilH A. 

Well, I guess I have been knowing him about eight 
or nine year s. 

Q. Are you very friendly with Mr. Sherrill? A. 

10 

I am. We have been friends. 20 
Q. When wa s the first time you saw Miss Smith, 

Mr. Walker? A. I think it was about the thir-
teenth or fourteenth of September, 1932. That 
is the same evening that I sent her over to Mr. 
Sherrill. I think it was the thirteenth or four-
teenth. 

Q. When did she come to visit you again, Mr. 
Walker? A. I don't know whether it was two 
months or three months after. It was after th e 
time the loan was supposed to have expired, ac- 30 
cording to my belief. 

Q. Were you subpoenaed . in this case, Mr. 
Walker? A. I was not. 

Q. Who asked you to come over ? · A. Mr. 
Sherrill. 

Q. Did you speak to anybody else about coming 
over here, Mr. Walker ? A. No. 

Q. Did you testify over in New York in the crim -
inal proceedings against Miss Smith ? A. I did 
not. 40 
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Q. Did 'Mr. Sherrill ask you to testify? A. No. 
Q. Did you speak to anybody else oth er than 

Mr. Sherrill regarding the testimony you were to 
give tonight? A. No, I did not. 

Q. Anyone at all? A. No, sir. 
Q. You didn't lend Miss Smith any mon ey, did 

you, Mr. Walked A. No, sir. 

MISS DAISY HAWKINS, sworn as a witness 
on behalf of the complainant, testifies as follows: 

Direct examination by Mr. Green: · 

20 Q. Miss Hawkins, where did you work in Sep-
tember, 1932? A. Mr . Sherrill 's. 

Q. Where1 A. At Mr. Sherrill's, 260 Wes t 135th 
Street. 

Q. Will you try to talk a little louder, Mis s Haw-
kins, so that these gentlemen down at this end of 
the table can hear you. In what capacit y were 
you employed there 1 A. As a clerk in his office. 

Q. Do you know Miss Clara Smith 1 A. I met 
her when she came around with her mothe r. 

30 Q. When was that ? A. In the evening of the 
thirteenth or fourteenth of September. 

Q. And were you present when she talk ed to 
Mr. Sherrill 1 A. Yes. 

Q. (Showing witness) I show you Exhibi t P-4, 
the letter of June 10, 1932, purporting to be signed 
by Lewis A. Bennert, and ask you if you ever saw 
that before? A. Yes, I saw it the evenin g that 
she came over with her mother the thirteen th or 
fourteenth. 

40 Q. Who produced it at the time? A. Miss Smith. 
I saw her take it from her bag. 
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Q. And to whom did she give it 1 A. To Mr. 
Sherrill. 

Q. Do you know why she was there 1 A. She 
was there for the purpose of making a loan. 

Q. When did you see her after that 1 A. Well, 
I don't r emember the date, but I was there when 
she came ther e·. 

Q. The next day, the day after 1 A. The next 
day when she came. 

Q. Did she have a conversation with Mr. Sh errill 
again 1 A. Yes, she did. 

Q. Did th ey stay there all the time 1 A. No, they 
did not. 

Q. Where did they go, do you know 1 A. I don't 
know. 

Q. They went out 1. A. They went out. 
Q. How long were they gone 1 A. Well, I don't 

know. I am not in the office all the time. 
Q. Were you there when they returned 1 A. No. 
Q. Did you take care of the books at that thne 1 

A. I did not. 

Cross examination by Mr. Dworetz: 
Q. Ar e you employed by the Guiana Realty Cor-

10 . 

poration at the present time 1 A. No, I am not. 30 
Q. What is your occupation now, Miss Hawkins 1 

A. I am a clerk in the Harlem Clothes Cleaning 
Company. 

Q. How long did you work for the Guiana Real-
ty Corpora tion 1 A. Three years-three and a 
half years . 

Q. Referr ing to Exhibit P-4, Miss Hawkins, 
when did you say you saw that letted · A. The 
evening she came over with her mother. It was 
the thirt eenth or fourteenth. 40 

Q. What time was it, do you recall 1 A. Well, 
it was around between ten and ten-thirty. 
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Q. Ten or ten -thirty in the e-vening ~ A . Yes-
night. 

Q. Did you see this letter? A. Yes. 
Q . . How did you come to see this letter~ A. Be-

cause I was in the office with Miss Smith an d Miss 
Smith's mother and Mr. Sherrill. 

Q. Did you read the letter~ A . Yes, I did. 
Q. How did you get possession of the lette r, Miss 

Hawkins ~ A. Becaus e I was in the office with 
Miss Smith, Mrs. Smith and Mr. Sherrill. 

Q. Who handed you the letter~ A. Mr . Sher-
rill, after he finished with it. 

Q. Did you see where Mr. Sherrill got it from7 
A. From Miss Smith. Miss Smith took it from 
her bag, and gave it to him. 

Q. You read the letter~ A. I did, yes. 
Q. What was your position with the Guiana 

Realty Corpo ration~ A. I was the clerk. I used 
to take telephone messages, and I would help the 
young lady when she was busy. 

Q. And you were in the office at ten-thirt y that 
night~ A. Yes. 

Q. What hours did you work, Miss Hawki ns? A. 
You see I live there in the same building. 

Q. You live there in the same building~ A. Yes, 
I live in the same building. 

Q. Are you a tenant of Mr. Sherrill 's A. Yes. 
Q. And you were working there that evening 

at ten, ten -thirty~ A. I wasn't working. 
Q. How did you happen to be there ~ A. I came 

in from the movies. 
Q. And you saw Mr. Sherrill there and Miss 

Smith and Mrs. Smith 1 A. Yes. 
Q. Those weren't your working hours, were 

they, Miss Hawkins1 A. No; 
Q. How did you happen to be there~ A. Be-

cause I live there. 
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Daisy Hawkins, for Complainant-Cross. 

Q. Is this a store? Does the Guiana Realty 
Corpora tion have a store in this building, or an 
office, or what? A. An office. 

Q. Where is the office? A. In the front. 
Q. On the ground floor? A. No, one flight up. 
Q. What floor do you live on? A. One .flight up . 

. The office is in the front. 
Q. You live in back of the store ? A. Not the 

store, the office. 
Q. You live in back of the office? A. Yes. 
Q. In other words, you live back of the office of 

the Guiana Realty Corporation? A. Yes. 
Q. How long did you live there, Miss Hawkins? 

A. Three years. 
Q. Did you ever have any business dealings 

with Mr. Sherrill, Miss Hawkins? A. Nothing, 
but work for him . 

Q. Are you married, Miss Hawkins? A. No, I 
am not . 

·Q. Wer e you married? A. No. 
Q. How old are you ? A. Twenty-five. 
Q. How many girls did Mr. Sherrill have work-

ing for him? A. Two. 
Q. September, 1932? A. Yes. 
Q. Did that other girl live in back of the store, 

too? A. No. 
Q. Wer e you subpoenaed to come here, Miss 

Hawkins? A. No. 
Q. Who asked you to come? A. Mr. Sherrill. 
Q. You are still a tenant of Mr. Sherrill 's? A. 

Yes, I am. 
Q. Are you working now? A. Yes, I am. 
Q. How much rent do you pay? A. I pay three 

dollars a week. 

10 

20 

30 

Q. Now, Miss Hawkins, referring to Exhibit .iO 
P-5, did you ever see this application? A. I did 
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not see the application because I did not make out 
the application. 

Q. Did you examine the application 1 A. I did 
not, no. 

Q. How is it you came -into possession of this 
1 O letter marked P -4? A, Because I was in the office. 

20 

We all went upstairs together, and I went into the 
room, and Miss Smith and Mrs. Smith and Mr. 
Sherrill. We all met on the stairs togeth er and 
we went on upstairs, and as he finished the letter 
he gave it to me. 

Q. Did you testify in the previous trial in this 
case? A. I did not. 

Q. Did you testify in the criminal proce edings 
in New York1 A. I did not. 

Q. Did you speak to anybody else about thi s case 
besides Mr. Sherrill? A. I did not. 

Q. ·when was the last time you spoke to Mr. 
Sherrill about this case1 A. I don't know. Not 
for a long time. 

Q. How did you come over tonight, Miss Haw-
kins 1 A. How did I come over 1 

Q. Yes? A. In an automobile. 
Q. Did you come over with Mr. Sherrill ? A. 

30 Yes, I did. 

EMANUEL SP ARKS, sworn as a witne ss on 
behalf of the complainant, testi -fies as follow s : 

Direct examination by Mr. Green: 
Q. Where did you work in September, 19321 

A. I worked for Gray, 264 West 135th Stree t. 
Q. What kind of a place is that 1 A. A but cher 

40 shop. 
Q. Do you remember seeing Miss Smith in Sep-

tember, 19321 A. I remember seeing her, yes. I 
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couldn't say exactly to the minute, but I remember 
seeing her some time ago. 

Q. Where did you see her? A. In the store 
where I worked there. 

Q. Who was she with? A. Mr. Sherrill brought 
her in and intr oduced me to her. 

Q. Intro duced you to her? A. Yes. 
· Q. And did they ask you to sign anything ? A. 

Yes, he wante d me to witness a paper. He had 
a paper and a letter. 

Q. Wha t kind of a paper wa~ it that they wanted 
yuu to witness 0

/ A. I just can't recall the exact 
reading, but I remember it was relative to a sum 
of money because they explained. She told me 
she was making a security loan, and it was for 
the purp ose-my signature was to witness this 
sum of money that was collateral for the note. 

Q. Was that the paper that was sent to Trenton 1 
A. I could not tell you. 

Q. (Showing witness) I show you Exhibit P-4, 
the letter purporting to be signed by Lewis A. 
Bennert, an d ask you if you ever saw that before 1 
A. Yes. 

Q. Where? A. When she came in the store she 
had this letter and another paper which I signed. 
She had two of them together. 

Q. Wer e they attached together f A. I just 
can't recall whether they were attached or not. 

Q. And after they spoke about your signing as 
witness the nomination for the beneficiary, is that 
right f A. Exactly. 

Q. And that letter w;as there at the time? ;\. 
Yes. 

Q. And · Clara Smith was there at that time 1 
A. Yes. 

Q. And Mr . Sherrill was there? A. Mr. Sherril) 
was there . 

10 

20 
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40 
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Cross examination by Mr. Dworetz: 

Q. Was anybody else present, Mr. Spa rk s 7 A. 
No, no one that had anything to do with the 
discussion was present. 

10 Q. What did you have to do with it7 A. Well, 
I did it as ia favor, as witness, because fro m what 
he said it was necessary to have a witnes s, and it 
was a kind of favor. 

Q. And do you work for Mr. Sherrill 1 A. No, 
sir . 

Q. Did you ever work for Mr. Sherrill 7 A. No, 
sir . 

. Q. Did you work for Mr. Sherrill in Sept ember, 
19321 A. No, sir. 

20 Q. Did you ever borrow any money fro m Mr. 
Sherrill1 A. No, sir. 

Q. Are you married 1 A. Yes, sir. 
Q. Do you drive a cad A. Yes, sir. 
Q. Did you ever do any work for Mr. Sherr im 

A. No, sir. 
Q. Did you ever drive Mr. Sherrill aroun d 1 A. 

Not steady. Not for any pay - not steady. 
Q. Did you ever drive him to Paterson 1 A. 

Yes. 
30 Q. When was that 1 A. I don't remem ber . I 

remember driving him once. I could not t ell you 
the date. 

Q. You have done favors for Mr. Sherrill 7 A. 
No more than with reference to his car. 

Q. And Mr. Sherrill has done favors for you¥ 
A. He has never done favors for me. 

Q. You have done fayors for Mr. Sherrill 7 A. 
No more than I work next door fo the office where 
he is. 

40 Q. You have done favors for Mr. Sherrill 7 A. 
In reference to what I have just stated, dr ~ving 
the car. 
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Q. He has done favors for you? A. I couldn't 
say he has do~e favors, no. 

Q. Did you testify at the first trial? A. No, sir. 
Q. Did you testify at the criminal proceedings in 

New York? A. No, sir. 
Q. Who asked you to testify tonight? A. I came · lO 

over with Mr. Sherrill. Owing to the fact that I 
was witness on the paper, it was necessary for me 
to come over. 

Q. Did you discuss the matter with Mr. Sherrill 
before? A. No, I didn't see Mr. Sherrill until 
late this evening, because I didn't get off from 
work. 

Q. Did you talk it over with him during the 
week? A. No. I was not interested. 

Q. What was that? A. No. 
Q. Did you talk it over with him last week? A. 

No, I didn 't know anything about it. 
Q. When did you :find out about it, Mr. Sparks? 

A. I couldn't exactly say. I remember - what's 
today-Th ursday-when he left word at my house, 
my wife, for me to come over these this evening. 
He wanted me to come down and see him, see. 

Q. And did you come down with Mr. Sherrill ? 
A. I drove Mr. Sherrill over this evening. 

Q. Mr. Sherrill, Mr. Walker and Miss Hawkins ? 
A. Yes. 

Q. Mr. Thomas come over with you? A. I don't 
know the other gentleman. I never met him 
before. 

Mr. Green: I would suggest that we 
adjourn until some night next week. 

Mr. Dworetz: . Befor~ we adjourn, I 
would like to ask Mr. Sherrill just one 
question. 

20 

30 

40 
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WILLIAM SHERRILL, a witness already 
sworn, recalled, and further testifies as follows: 

Cross examination by Mr. Dworetz: 
Q. Mr. Sherrill, is it not a fact that if the 

lO moneys due to the Guiana Realty Corporatio n were 
paid, you would not be interested in pros ecuting 
these charges 1 A. No, I wouldn't say so-b e-
cause the principle involved. 

20 

30 

40 

Q. What is the principle, five hundred dollars7 
A. Well, even if it was five thousand dollar s. The 
principle-anybody that would leave Paters on and 
come over to me, you know, with a forged docu-
ment, you know, that's · what the principle is . That 
principle, you know. 

Commissioner Finn: I move that we 
adjourn until "\Vednesday night. 

The Chairman: Regularly move d and 
seconded that the Board stand adjo urned 
until Wednesday, October 24th, 1934, at 8 
P.M. 
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Trans cript of Testimony. 

BOARD OF E DUCATION OF THE CITY OF 
PATERS ON, IN THE COUNTY OF PASSAIC. 

GUIANA REALTY CORPORATION, 
Complainant, 

vs. 
CLARA L. SMITH, 

Def endant. 

CONTINUA TION of the taking of testimony in 
the above ent itled matter, before the members of 
the Board of Education of the City of Paterson, 
New Jerse y, at the Board Rooms in the City Hall, 
Paterson, on the twenty-fourth day of October, 
1934, at 8 P . M. 

PRESENT: 

Commissioners MARGARET I. FINN, President of 
the Boar d, MRS. NAN DONOHUE, vVILLIAM FLIT-
CROFT, RICHARD K. O'DEA, ADRIAN PATMOS, JAMES 
E. ToRREY, BARTON H. WALKER, and SAMUEL GRo-
BART. 

Commiss ioner FEDERICI, also present, but not 
voting. 

10 

20 

'Appeara nces as heretofore. 30 
Roll call by SECRETARY THOMAS F. KELLEY. 

PRESENT: 

Commissioners DoNoHuE, FLITCROFT, FEDERICI 
( not voting ), 0 'DEA, PATMOS, ToRREY, WALKER 
and FINN. 

I 1ABSENT: 

Commissioner GRoBART. 
40 
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Secretary Kelley read the following: 

'' October 20, 1934. 
"Mr. Thomas F. Kelley, 
Secretary, Board of Education, 

10 Paterson, N. J. 

20 

30 

My dear Mr. Kelley: 

'' Please call an adjourned meeting of the Board 
of Education, at Room No. 23, City Hall , on 
Wednesday Evening, October 24, 1934, at eight 
o'clock for the purpose of continuing the charge s 
against Clara L. Smith, for conduct unbeco ming 
a teacher. 

Very truly yours, 

Margaret I. Finn . 
President .'' 

The President: Mr. Walker, will you please 
take the chair 1 

(Mr. Walker takes the chair.) 
Commissioner Torrey: · Can we re-open or re-

call the rolH Mr. Grobart is here. 
The Chairman: Make a notation on the minutes 

that Mr. Grobart appears-rather, we will call the 
roll again. 

Roll call by Secretary THOMAS F. KELLEY. 

PRESENT: 

Commissioners DoNoHuE, FEDERICI ( not votin g), 
FLITCROFT, GROBART, O'DEA,_ PATMOS, TORREY, 
WALKER and FINN. 

Eight present. Mr. Federici is here, but can-
not vote. 

The Chairman: Quorum present. 
40 Mr. Green: Mr. Chairman, and members of the 

Board: 
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There was some confusion in the early part of 
the hearing that was held last week. Counsel for 
Miss Smith made some motions and there were 
some votes ta ken or attempted to be taken, but 
the record is not clear, and for the purpose of 
clarifying the r ecord I am going to repeat the 
motions that were made by coup.sel for Miss Smith, 
and request that the members of the Board vote 
on the same. 

The first motion made by Mr. Dworetz was: 
"At this time, if it please the honorable mem-

bers of the Board of Education, . before entering a 
plea, or plea d to these charges, the respondent, 
the defendan t, Clara L . Smith, contests the juris -
diction and authority of the Board of Education 
in this mat ter for the following reasons: 

"In the fir st place, the complainant, Guiana 
Realty Corp oration, a corporation, is not a citizen 
of either the City of Paterson, County of Passaic 
or State of New Jersey; th~t it is not autho r ized 
to do busine ss in the State of New Jersey; that 
the matters about which the said Guiana Realty 
Corporatio n complain pertain to a purely privat e 
matter; tha t the charges preferred by the com-
plainant in no way, shape, form or mann er con-
nect the defendant, Clara L. Smith, with conduct 
unbecoming a teacher in the Public School system 
of the City of Paterson; that the matte r s set forth 
in the charg es are cognizable, if at all, in a court 
of civil jurisdiction; that these proceedings, 
namely, the present complaint, is in open defianc e 
to a ruling of the State Commissioner, Dr. Charles 
Elliott; that under a ruling and decision of Dr. 
Charles H. Elliott, Commissioner of the State of 
New Jerse y, on the twenty-fifth day of Septem-
ber, 1934, ordered that the defendant in this case 
Clara L. Smith, be reinstated and that the Board 
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of Education _of the City of Paterson is directed 
to pay her salary from February 6th, 1934, and 
to immediately reinstate her as a teacher in its 
school system. There is absolutely no ref erence 
made in that decision by the State Commis sioner 

lO of Education for a new trial or trial de novo; that 
these charges are identical with the charges against 
the respondent as in the previous case, and that 
these charges are merely a subterfuge, and for 
these reasons, ladies and gentlemen, the defend-
ant contests the jurisdiction or right of this Board 
to try the defendant again." 

20 

Now, I would suggest that either a moti on be 
made to deny the request of counsel or to consent 
to it. 

Mr. Dworetz: I object to the proceedin gs at 
this time because the record speaks for itself. 

The Chairman : \¥ e will hear the motion. What 
is your motion, Commissioner 1 

Commissioner O 'Dea: I move that the r equest 
be denied. 

The Chairman : Regularly moved and seconded 
that the motion of counsel be denied. All in favor 
signify the same by saying aye, contrary no. The 
Secretary will call the roll : 

30 The Secretary ( calling roll): 

40 

Commissioners Donohue 1 
Commissioner Donohue : Aye. 
The Secretary: Flitcroft 1 
Commissioner Flitcroft: Aye. 
The Secretary: GrobarU 
Commissioner Grobart: Aye. 
The Secretary : 0 'Dea 1 
Commissioner O 'Dea : Aye. 
The Secretary: Patmos 1 
Commissioner Patmo~: Aye. 
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The Secretary : Torrey 1 
Commissioner Torrey: Aye. 
The Secretary: Walker 1 
Commissioner Walker : Aye. 
The Secretary : Finn 1 
Commissioner Finn : Aye. 
The Secre tary: Eight in the affirmative, none 

in the negative. 
Mr. Dworetz: The Chairman will allow me an 

exception 1 
The Chairman: Yes. Exception is allowed. 
Mr. Green: The second motion made by Mr. 

Dworetz, counsel for Miss Smith, was: 
"Now I am asking for a dismissal of the charges 

that have been preferred by the Guiana Realty 
Corporati on. In the first place, the charges entered 
by the said complainant are in no wise or in no 
manner related to any of the causes that might be 
set forth under the school law. Further, that the 
charges in this matter are dated October 9th, 1934. 
This date is prior to the date the respondent was 
reinstated . 

"I also move for a dismissal of these charges 
on the gr ounds that the complaint has not been 
sworn to. It is merely a statement. They have 
not been verified. On those grounds I ask for a 
dismissal.'' 

Commissioner Torrey: I move that it be denied. 
Commissioner O 'Dea : Second the motion. 
Mr. Dworetz: I object to the motion for the 

reasons previously stated, and the record speaks 
for itself. 

The Chairman: Your objection will be over-
ruled and the motion denied. Regularly moved 
and seconded that the motion of counsel be de-
nied. All .in favor will signify the same by saying 
aye, contrary no. The secretary will call the roll. 

10 
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The Secretary ( calling roll) : Commi ssioners 
Donohue 1 

Commissioner Donohue : Aye. 
The Secretary : Flitcroft 1 
Commissioner Flitcroft: Aye. 
The Secretary: Grobart1 
Commissioner Gro bart : Aye. 
The Secretary: 0 'Dea 1 
Commissioner O 'Dea: Aye. 
The Secretary: Patmos 1 
Commissioner Patmos: Aye. 
The Secretary: Torrey1 
Commissioner Torrey: Aye. 
The Secretary : Walker 1 
Commissioner Walker : Aye. 
The Secretary : Fip.n 1 
Commissioner Finn: Aye. 
The Secretary: Eight in the affirmative , none 

in the negative. 
Mr. Green : The third motion made by counsel 

is as follows: 
'' At this time, ladies and gentlemen of the Board 

of Education, I move for a stay of these proceed-
ings until such time as the Board shall fairl y order 
an inspection and examination of the books of the 
Guiana Realty Corporation and until such t ime as 
the respondent has had a reasonable opport unity 
to examine and inspect · the same. We r ealize 
that the Board may have difficulty in this r espect, 
since these books are in the State of New York. 
However, we request th~t the Board mak e it a 
co'ndition upon the prosecution of this complaint, 
that the complainant submit its books and records 
so that the same may be inspected and examined 
by the respondent and her accountant~. We re-
spectfully ask that this matter be stayed.'' 
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Commissioner O 'Dea: I move that the request 
be denied. 

Mr. Dworetz: I object, Mr. Chairman, on the 
ground that the record speaks for itself. 

Commissioner O 'Dea : Press the motion. 
The Chair man: Regularly moved and seconded 

that the motion of counsel be denied. All in 
favor will sign ify the same by saying aye, con-
trary no. The secretary will call the roll. 

The Secre tary ( calling roll) : Commissioners 
Donohuef 

Commissioner Donohue : Aye. 
The Secre tary : Flitcroft 1 
Commissioner Flitcroft: Aye. 
The Secretary : Gro bart 1 
Commissioner Grobart: Aye. 
The Secretary : 0 'Dea 1 
Commissioner O 'Dea : Aye. 
'rhe Secretary: Patmos 1 
Commissioner Patmos: Aye. 
The Secretary : Torrey1 
Commissioner Torrey: Aye. 
The Secretary: Walker 1 
Commissioner Walker : Aye. 
The Secretary : Finn 1 
Commissioner Finn : Aye. 
The Secreta ry: Eight in the affirmative, none 

in the negative . 
The Chairma n : Carried. 
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LEWIS A. BENNERT, sworn as a wit ness on 
behalf of the complainant, testifies as foll ows: 

Direct examination by Mr. Green: 

10 Q. Mr. Bennert, what position did you occupy 
in the school system of the City of Pat erson in 
June, 19321 A. General Supervisor of Schools. 

Q. And in that position were you in charge of 
the various schools in the cityf A. Yes, sir. 

Q. Was School number 18 one of those schools 
that came under your jurisdiction f A. Yes, sir. 

Q. You are acquainted with Clara Walk er1 A. 
Yes. · ' 

Q. And know that she was teaching at school 

20 number 18 in June, 1932 f A. Yes, she was. · 
Q. (Showing witness) I show you Exhi bit P-4, 

purporting to be a letter to whom it may concern, 
and signed by Lewis A. Bennert, and ask you if 
that is your signature f 

Mr. Dworetz: We will admit that it isn' t 
l\fr. Bennert 's signature. 

Mr. Green: Well, let's keep the record 
straight. 

The Chairman: For the purpose of the 
30 record, that ·the signature on Exhib it P-4 

is not the signature of Mr. Bennert is ad-
mitted by the defendant. 

Q. Did you dictate the contents of that letter , 
to anyone f A. I did not. 

Q. In your capacity as General Superviso r was 
it necessary for you to send communicatio ns to 
the various schools from time to time f A. Oh, I 
did, yes, many. 

40 Q. And were they sent over your signat ure 1 
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At some time s, but mote often-yes, they were 
sent over my signature, but I didn't sign the 
communications that went forth. Many times the 
material that went out to the schools was in :mime-
ograph for m. pr epared in the office here by Miss 
Sweetman, and when she did not type my name in 
she would sign my name, and indicate it by putting 
an H, which was Miss Sweetman 's given name, 
Harriet-initia l. 

Q. And were these circulars circulated through -
out the schools ! A. Yes. 

Q. That was the purpose of them ! A. That was 
the purpose of them. 

(No cross examination.) 

HARRY G. BRAGG, sworn as a witness on be-
half of the complainant, testifies as follows: 

Direct examination by Mr. Gre en : 

Q. Mr. Bra gg, you are an attorney at law of 
the State of New York ! A. I am. 

Mr. Dworetz: We will admit that. 

Q. And you represented the Guiana Realty Com-
pany in a matter in connection with Miss Clara 
Smith! A. Yes, I did. 

Q. And you are the Harry Bragg who is re-
f erred to in these letters and telegrams which 
have been introduced in evidence here ! A. I am. 

Q. ( Showing witness) I show you a check dated 
December 5, 1932, drawn on the Franklin Trust 
Company of Paterson, New Jersey, to the order 
of Harry Br agg, in the sum of five hundred and 
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seventy-five dollars and signed by Flore nce A. 
Smith, and ask you if you received that check1 
A. I did. 

Q. From whom 1 A. I received this check 
through the mail from Miss Smith, Clara Smith. 

Q. And whatwas it fod A. She sent me a letter 
stating that this check was in payment of indebted-
ness to the Guiana Realty • Company, and it was 
to be deposited, I believe, in a couple of days of 
the time it was dated. I think I received it prior 
to the date which it bears. 

Q. Did you deposit it for collection 1 A. I did. 
Q. And what happened 1 A. Why, I think I paid 

a. protest fee of a couple · of dollars, and I re-de-
posited it once or twice. 

Q. And what happened after you re-dep osited 
it 1 A. It always came back. 

Mr. Green: I offer the check in evidence. 
(Chec).r marked Exhibit P-10.) 

Q. Under IDxhibit P -9 there is a telegram signed 
'' Clara Smith'' addressed to yourself, dated 
March 2, 1933 : ·,'Will meet you Tuesday evening 
at seven without fail", signed, "Clara Smith" . 

30 Did you receive that 1 A. I received that tele gr am. 

Mr. Dworetz: We admitted th at in 
evidence~ 

Q. Did Miss Smith meet you 1 A. No, she did 
not. 

Q. Did Miss Smith keep any of the pro mises 
that she made with you relative to the payme nt of 
this account, in accordance with the teleg rams 
that are here marked in evidence 1 A. I don't just 

40 recall the telegrams marked in evidence, but on 
one or two . occasions she did send some money 
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she said she was going to send. I think it amounted 
in all to one hundred and thirty dollars. The big 
majority of them, though; weren't kept. 

Q. (Showing witness) I show you a letter dated 
· November 8, 1932, signed " Clara L. Smith", and 
ask you if you received that from her 1 A. Yes, I 
remember this letter. I received it. 

Mr. Green: I . will offer the letter in 
evidence. 

Mr . Dworetz: Let me look at it, please. 
The Chairman: Letter admitted m 

evidence. 

(Letter marked Exhibit P-11.) 

ro 

"39 12th Ave., Paterson, N. J. 20 

Mr. Ha rry G. Bragg, 
Counsellor at Law, 
N. Y. C. 

My dear Sir: 

November 8, 1932. 

'' Th ank you for the consideratio ·n . shown 
me in your communication of November 
7th. Since we are not in school today I had 
planned a visit to the office of the Guiana 30 
Realty Corporation to explain. However, 
after the receipt of your letter I thought it 
best to spend my time adjusting matters 
here. 

"P lease believe me when I say that I am 
truly sorry about the incident, and espe-
cially because I know that its president, Mr. 
Will iam Sherrill, is convalescing now. Also 
I wanted my credit reference there to be 
above reproach. -10 

" I have been ill with tonsilitis and a 
heavy cold, and was confined to the house 
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· at the time · the deposit should ha ve been 
made to cover the check for the Guia na Cor-
poration and two others. Since my father 
was going down town I asked him t o make 
the deposit for us. He claims that he mis-
understood, and placed the money in the 
Building and Loan, which could have 
waited. 

"My father has a dent in his skull due to 
a recent accident ( about three yea rs ago) 
and, because of this act, our family doctor 
thinks this may be affecting him. How-
•ever, I regret to say this because hi s health 
has been quite poor for quite some time. 

"I imagine that Mr. Sherdll is tho rough-
ly disgusted with me, and cannot blame 
him for the same, however, if you will pur-
suade him to give me until betwe en the 
fifteenth and the seventeenth of this month 
I will settle up. This is what I was going 
to the Company's office for today. Also 
please say to them that I am willing to pay 
whatever expense may be involved because 
I fully realize . the extent of the incon-
venience that I am causing the corpo ratio n. 

"Please say to Mr. Sherrill that I would 
have visited the office before this lett er be-
came necessar y, but the continued un settled 
weather was not good for me. 

'' Sincerely expecting a favorable reply, 
I am, 

Very truly yours, 

Clara L. Smi th. 

"P. S. If I can settle the matter before 
the dates mentioned, I will gladly do so.'' 
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Q. Now, th is letter is dated November 8, 1932, 
and it speaks about a check that wasn't paid. Is 
that a check that was given you to collect 1 A. 
My recollecti on was that that concerned the first 
check for two hundred and fifty dollars and which 
she default ed, if I am not mistaken. 

Q. A check given by you to the . Guiana Realty 
Company1 A. Yes, that's right. 

Q. (Showing witness) I show you Exhibit P -6 
and ask you if that's the check that the letter 
ref erred to 1 A. Yes, that's the check that the 
letter referr ed to. 

Q. ( Showing witness) I show . you a letter 
dated December 7, 1932, signed by Clara L. Smith, 
and ask you if you received that from hed A. 
Yes, I received this letter. 

Mr. Green: Offer the letter. 
The Chairman: Letter is admitted, if 

no objection. 

(Letter marked Exhibit P -12) : 

'' 39 12th Ave., De:cember 7, 1932. 
Paterson, N. J. 

''Mr . Harry Bragg, 
Counsellor at Law, 

Dear Sir: 

'' I am enclosing deposit slip and sin-
cerely trust that everything wi_ll be all right 
this time. It was my intention to bring 
same to you in person, but I am confined 
to my home due to illness and unable to 
at tend school. Please return the slip to me 
so that same may be entered on my sist er's 
book. You have no idea just how much I 
have regretted the way the transaction has 
turn ed · out. Seemingly everything went 
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wrong. There are only six colored teachers 
here and more than four hundre d white 
girls waiting for positions, thus we do not 
want any trouble with the Bd. of Educa-
tion. 

'' Trusting that this will complete the 
transaction, and thanking you for your ex-
treme courtesy, 

Yours very ' truly, 

Clara L. Smith. 

"P. S. Have some money due us in N. 
Y. C. and may have to ask you to help us 
collect same if you will.'' 

Q. This letter is dated December 7, and refers . 
to a deposit slip. Can you tell us what th at ref-
erence means t A. Why, she sent me with that 
letter a deposit slip indicating that she had de-
posited in a bank in Paterson the sum of five 
hundred dollars, which was to show me, I take it, 
that the money was on deposit and was no fault 
of hers that we didn't collect it. 

Q. And as a result of that--

Mr. Dworetz: I object to counsel leading 
the witness. The witness is intelligen t, and 
there is no reason why coup_sel has to per-
sistently lead the witness. 

Q. What did you do as a result of receivin g that 
letter? A. As the result of this letter and the 
result of receiving the deposit slip, I re-dep osited 
the check on hand and the check was retu rned. 
Paid a protest . 
. Q. (Showing witness) I show you letter dated 

J anua.ry 31, 1933, addressed to yourself, signed 
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by Clara L . Smith, and ask you if you received 
that letted A. Yes, I received this letter. 

Q. I off er the letter in evidence. 

The Chairman: It will be received 111 

evidence. No objection. 1 o· 
(Letter marked Exhibit P-13.) 

Q. On the stationery of Fillmore Smith, Justice 
of the Peac e and Notary Public, 39 12th A venue, 
Paterson, New Jersey: 

"Mr. Harry Bragg, 
Atto rn ey at Law, 
N. Y. C. 

My dear Mr. Bragg: 

''January 31, 1933. 

'' I will phone in a day or two and see 
what appointment you will be able to give 
me in order to settle the balance. No doubt 
you have my papers. 

'' Sincerely regretting all the trouble I 
have caused you, I am, 

Very truly yours, 

20' 

Clara L. Smith." - 30 

Q. As the r esult of this letter did Clara L. Smith 
come to your office or make an appointment at your 
office for the purpose of settling this matted A. 
She made an appointment, but she didn't come. 

Q. (Showing witness) I show you a letter dat ed 
February 20th , 1933, addressed to .yourself and 
signed by Clara L. Smith, and ask you if you re-
ceived tha t letter 1 A. Yes, I received this lett er . 

Mr . Green: I offer the letter in evidenc e. 40 
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(Letter marked Exhibit P-14.) 

'' 39 12th A venue, 
Paterso n, N. J. 

February 20, 1933. 
''Mr. Bragg, 
Attorney at Law, 

My dear Mr. Bragg: 

'' All I can say is that I'm sorry. Every-
one here has been ill and my fathe r's con-
dition is the ·same. I '11 get busy now and 
finish up out here so I can finish up out ' 
there. The business is on my mind most of 
the time., and I really cannot sta nd the 
strain. 

'' After this business is complete d there 
are some other matters that I would like 
to talk over with you. However, I realize 
that this must be cleared up first. 

Very truly yours, 

Clara L. Smith." 

Q. Did she clear it up f A. She did not. 

30 Q. ( Showing witness) I show ·you lette r dated 
March 31, 1933, addressed to yourself, sign ed by 
Clara L. Smith, and ask you if you receive d that 
letter 1 A. I received this letter. 

40 

Mr. Green : Off er the letter in evidence. 
The Chairman: Letter is admitte d, 
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· (Let ter marked Exhibit P-15.) 

"Mr. Br agg, 
Attorn ey at Law, 
New York City. 

My dear Sir: 

'' 39 12th A venue, 
Paterson, N. J. 
March 31, 1933. 

"Whe n we phoned you the last time it 
was because of a seemingly reliable news -
paper article concerning the Clearing 
House Association here. 

"The Hamilton Trust Company and its 

10 

two bra nches, the Labor National Bank, the 20 , 
Secur ity T_rust Company, the Franklin 
Trust. Company, the Broadway N ationa] 
Bank and Trust Company, the National 
Bank of America, a.re not doing normal 
business as yet, however, this is just a tem-
porary condition. 

"Bus iness here is crippled for the pres-
ent and our city payroll is tied up in these 
banks. If we are paid for March on Mon-
day it will be in the form of tax anticipa.- 30 
tion notes. They are only of value to local 
prope rt y owners who have not paid their 
taxes. 

"We have made arrangements that will 
enable us to send Mr. Sherrill a substantial 
· sum on or before April 15th if the banking 
situa tion hasn't cleared up before then. -
However, I will try to rush matters and get 

. it down there next week. We have a check 
but it really isn't any good because we 40 
can' t get it cleared through. 
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'' Sincerely thanking you for all past 
courtesies, I am, 

Very truly yours, 

Clara L. Smith." 

Q. Did she bring a check to meet the balance 
before April fifteenth as stated in this lett er? A. 
She did not. 

Q. Did you have _any conversation wit h Miss 
Smith with reference to the collection of these 
moneys 1 A. I had several conversation s with 
somebody over the telephone who said she was 
Clara L. Smith. The conversation was to the 
effect that within a day or two--

Mr. Dworetz: Just a minute. 

Q. Did you know whether or not it was Clara L. 
SmitM A. Well, I am sure becau~e she knew all 
the facts about this transaction and I had every 
reason to believe it was she. I had never seen her. 

The Chairman: Still object 1 
Mr. Dworetz: Sure. 
The Chairman: Strike it out. 

Cross examination by Mr. Dworetz: 

Q. Mr. Bragg, when was the last time you re-
ceived some money from Clara Smith 1 A. I am 
sure I will have to , refresh rriy memory by those 
postal orders there. We got them at different 
times. Some of seventy-five --

Q. ( Counsel hands witness papers.) 

Mr. Green: I don't think that they are 
40 there. 
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A. Don't think they are here. I wouldn't be able 
to call them off-hand. Here they are. There is one 
of December 14th, apparently--

Q. What year 1 A. Well, the . telegram doesn't 
indicate, but I assume it was in 1932, December. 

Q. December 14th 1 

By Mr. Green : 

Q. Or December 14, 1933 1 A. Yes, it mrist have 
been a year ago. 

By Mr. Dwore tz: 

Q. Mr. Br agg, was that -before or after the last 
hearing1 A. It was-it must have been prior. 

Q. What was that 1 A. It must have been prio r . 
Q. I mean when I say hearing I mean the first 

trial, the tr ial that took place in April, 19331 A. 
If that was Desember, 1933, it must have been 
before. 

By the Chair man: 

Q. You didn't receive any money after that 
trial, did you 1 A. No . 

10 

20 

Q. Then it must have been December, 1932. The 30 
trial was in April, 19331 A. Yes, I see. 

By Mr. Dw oretz: 

Q. You represented the Guiana Realty Corpora -
tion in the first trial, April, 19331 A. That's cor-
rect. 

Q. Wer e you retained by the Board of Educa -
tion or by Guiana Realty Company 1 A. I was 
retained by the Guiana Realty Company. 

Q. How much was paid on this loan, Mr. Bragg, 
do you know 1 A. To the best of my recollection, 

40 
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I think it was about one hundred and thirt y some 
dollars, to my recollection. 

Q. Mr. Bragg, isn't it true that some hundred 
and fifty dollars were paid 1 A. Well, I couldn't 
be exact as to the amount-somewhere aro und a 1 

O hundred and fifty dollars. My recollectio n was 
that it was around a hundred and thirty some odd 
dollars. There was seventy, there was thirty-

. four--
Q. Mr. Bragg, how much was the paym ent in 

December, 19321 A. I could not say. 
Q. (Showing witness) I show you Exhibit P-10, 

and ask you from whom did you receive that checH 
A. I received it from Miss Clara Smith. 

20 Q. Did you receive it personally1 A. I re ceived 
it accompanied by a letter. The letter was sig11ed 
by Miss Smith. 

Q. Have you got that letter 1 A. I supp ose it 
is probably in the-I don't know if it is evidence 
or not. 

Q. December 5, 19321 A. That's the date of the 
check. The check was probably post dated . My 
recollection is it might have been the latte r part 
of November. 

30 Q. You are sure, Mr. Bragg, that Exhibit P-10 
was a post -dated check1 A. I am reaso nably 
sure. 

Q. Look through these letters, Mr. Bragg, check 
dated- A. I received it before. · I had to hold 
it awhile before I put it in. I don't see any letter 
of corresponding date. 

Q. Mr. Bragg, don't you know that this check 
marked Exhibit P-10 was not mailed to you 1 A. 
It wasn't mailed to me 1 Let me see the chrck. 

40 Well, to the best of my recollection it was m8.i1~.~ 
tome. 
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Q. Mr. Br agg, do you recall any ohecks being 
delivered to you in person f A. I don't · recall 
any checks being delivered to me in person. 

Q. Mr. Br agg, don't you remember check 
marked Exhibit P-10 being delivered to you in 
perso'n by a Mr. Huggs of Paterson f A. Some one 
called at my office 111 John Street and brought 
a check on one occasion. Whether or not it was 
this one or not, I don't remember. I do remember, 
though, it came back always. 

Q. You remember, though, Mr. Bragg, that the 
check was delivered at your office f A. Well, a 
check was delivered at my office. I wouldn't say 
when it was delivered. I didn't see the gentleman 
who brought it. 

Mr. Green: vVe rest. 

Mr . Rittenberg: Mr. President, Members 
of the Board: · At this time, on behalf of 
the res pondent, I move for a dismissal of 
the charges preferred against Clara Smith 
by the Guiana Realty Company for the fol-
lowing reasons : 

10 · 

20 

We reiterate at this time that this Board 30 
has no jurisdiction to try these charges. 
We claim that the Board has no jurisdiction 
for the reasons stated before by Mr. 
Dworetz. We urge · that the Board has 
nothing before it that constitutes conduct 
unbecoming a teacher in the formal charges 
made, and lastly, we say there is no credible 
evidence here at this time ~dduced to sup-
por t any charge, indicating that Clara L. 
Smith is guilty of conduct unbecoming a 40 
teacher. 
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Now, there are some peculia r circum-
stances in this case. The first is that th~ 
charge is made by a corporatio n of the 
City of New York and the State of New 
York not authorized to do busine ss in this 
State, not a tax-payer in this town, and they 
are the complainant in this actio n. It is 
contrary to the school law. We r ealize that 
persons other than the Superinte ndent of 
Schools, the teachers or princip als may 
make charges, but those charges cannot be 
made by any outsider. The fact th at a bill 
was not paid to a citizen of the State of -
New York or a citizen of China makes no 
difference. This is far-reaching, and the 
significance may be unusual if th is were 
followed out logically. 

Now, I would like to discuss the evidence 
that has been adduced so far. Th e grava-
men of the charges is that Clara L . Smith 
perpetrated a fraud upon the Guiana Realty 
Company. Now, what is the evidenc e 1 The 
evidence that has been offered her e in the 
shape of a letter concerns an innuen do, and 
purely an innuendo, that the name of Lewis 
A. Bennert was forged by Clara L. Smith, 
but there is no proof of it. Mr. Bennert 
says that it is not his signature, but nobody 
comes forward to say that Clara L. Smith 
put it there. Then, there is another fllleged 
forgery jn this case of the name of Benja-
min Thomas, and, jncidentally, thi s docu-
ment is very interesting-this is P-5 in 
evidence in this trial, which concerns the 
signature of Benjamin Thomas. Benjamin . 
Thomas comes here and he says tha t is not 
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his signature. He doesn't say Clara Smith 
wrot e it and nobody was brought forward 
to indicate that she did. 

Now, there is something unusual in this 
appl ication, P-4 or P-5, and that is an 10 acknowledgment that has been crossed out, 
and on that acknowledgment, underneath 
it, rat her, appears the name '' William L. 
Sherr ill, Notary Public of New York.'' The 
acknowledgment reads: '' On the 15th day of 
September, 1932, before me personally came 
and appeared one Benjamin Thomas", then 
a midline statement and certificate of Wil-
liam Sherrill. Peculiarly, that disappears. 
It is blotted out. This document has not 
been in our control. It has been in the 
contr ol of the Guiana Realty Company. 
Now, let's assume that these two documents 
were forged, or let's assume that every -
thing in here is taken against Clara L. 
Smith. The first thing to consider is did 
this induce the loan by the Guiana Realty 
Company. The Gu1ana Realty Company 
didn't make any loan upon the basis of this 
lett er nor upon the basis of this application. 

Mr . -Sherrill is smarter than that. They 
made the loan on the basis of an assignment 
of a pension fund. That was the induce-
ment for this loan. All this is collateral 
matter. All of these things here are merely 
to draw a red herring across the real issue. 

There was some eight hundred and ninety 
odd dollars that Clara Smith had in the 
pension fund which was assigned by virtue 

20 
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of the change of beneficiary to the Guiana 40 
Realty Company. Now, the name of that 
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beneficiary remained the same r ight on 
· down through .August, .1934. All through 
this prosecution in New York and in Pater-
son and through this previous tri al before 
this Board the beneficiary was not changed. 
Now, if there was fraud in this case-if 
there was fraud in this case, I say, to be 
qualified fraud, to be such fraud tha t might 
disqualify a person from holdin g office 
under this Board-and, incidentall y, that 
is very difficult to see, too, because this in-
volved a private transaction-still the in-
ducement-the evidence is uncont radicted 
-and the · inducement in this case was the 
change in beneficiary, and that bene ficiary 
was the Guiana Realty Company righ t down 
through August, 1934, and the sum to which 
the Guiana might have come into pos session 
was more than twice the amount of th e loan. 

Now, there is another peculiar sit uation 
here. Mr. Sherrill testified last week that 
his sole reason for coming here-

Mr. Green: You are summing up or-
Mr. Dworetz: No. I am ma king a 

30 motion that there is no credible evidence 
that has supported these charges. 

Now, Mr. Sherrill testified last week that 
his sole reason for making these charg8s 
was in behalf of rigid righteousne ss-i n 
behalf of principle, I think he call ed it. 
Now, what is this principle 1 The re has 

· been one hundred and fifty-four dollars 
paid on account of this loan. The original 
loan is fl.we hund)red dollars. Sud denly 

-10 the loan has mounted to a sum in excess 
of the original principal. Now, I ask you, 
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ladies and gentlemen, what is this principle f 
I tell you frankly that he is not interested 
in thi s Board disciplining any teacher. He 
is inter ested in getting his money. Had 
he been paid, there would have been no 
charge. Furthermore, he is using this 
Bo1ard -and I trust the Board does not 
permit itself to be used as such-as a 
collection agency for _this corporation. 

Now, what evidence is there that Clara 
Smith is guilty of conduct unbecoming a 
teached Mr. Bennert has testified he is 
a gene ral supe:iivisor of schools, or he 
was. H e knows Clara Smith to be a 
teacher . The Superintendent is in the 
room. H e was here at the last hearing. 
Mr. Ritchie is in the room and he was 
presen t at the last hearing. Did either of -
these gentlemen come forward and say 
that Clara L. Smith conducted herself in a 
manner that she is unfit to · teach 1 Is there 
any evidence before this Board that Clara 
L. Smith is unfit as a teacher 1 Does any 
princip al say she is unfit to teach 1 Have 
the pare nts of any student come forward 
of any of the classes that she has taught 
in to say that she is unfit as a teacher, that 
she is incapable, that she hasn't good moral 
quali ties 1 No. A rank outsider has pre-
sumed to come before this Board for the 
purp ose of collecting a debt and making 
charg es. I say it is unfair. If this loan 
was induced by fraud, he might have a 
standing, but it wasn't. He got this money. 
He was amply secured. He was bett er 
secured than any bank was; He was secured 
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in the event of life and in the event of 
death, both. 

Now, there is another witness brought 
forth here, and that is peculiar. This 
banker, a man who had dealt with Mr. 
Sherrill over a period of years, and with 
the Guiana Re1alty Company. Th e man 
testified about what had occurred on the 
fifteenth of September, yet he testifi ed that 
he had handled loans, hundreds of loans. 
He was unable to testify as fo what had 
occurred within the last few days. N( 1 

question as to how he came befo re this 
Board. He was unable to give deta ils of 
recent origin, and yet he testified pa rticu-
larly as to what had occurred on that date, 
and, incidentally, the only man that could 
shed real light on this transaction as to 
where and when the money was pai d was 
not brought forth. He was a Mr. Wilson, 
connected with the bank. Mr. Thi en said 
that he was no longer there, yet this Board 
and the Guiana Realty Company had access 
to him. They brought in other wit nesses 
who _were not here at the last tria l and 
who did not testify at the criminal pro-
ceedings in New York. That's peculiar, 
too. Where were all these witness es at 
the last hearing1 Where were they at the 
criminal hearing 1 

And one question I would like to ask you 
members to decide in passing on this 
motion is this: · How many times in this 
country must a person be put in jeop ardy 
on the same complaint, on the same charges 1 
This man here has made a complaint before 
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the gr and jury of New York growing out 
of this case, as a result of which Clara L. 
Smith was acquitted. He made charges 
before the criminal courts here in Paterson 
and they were dismissed. He made charges 
before this Board. This Board sought to 
uphold him, but the . Commissioner of 
Educa tion reversed this Board, without any 
alterna tive. There is nothing in that re-
versa l of the Commissioner that pertains 
to a new trial before this Board. The fact 
that he selected that reason to rest his 

· decisi on is unimportant. He had the whole 
ease under consideration. This makes the 
forth or fifth time that this woman has 
been t r ied on the same charges, and, I 
say, for the reason that there has been 
no cred ible evidence advanced, and for the 
reaso n that this Board has no jurisdiction 
in the matter, ,and for the reason that the 
complaint does not charge conduct unbe-
coming a teacher in the public school system 
of Pa terson, we ask ,a dismissal of the 
charg es. 

Mr. Gr een: May it please, Mr. Chair -
man and members of the Board: I think 
Mr. Rittenberg summed up. I don't intend 
to. 

Mr. Rittenberg: I have got a lot mo ·~e to 
say , if you will let me. 

Mr. Green: The only thing b which I 
want to call the attention of the members 

10 
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of the Board is with reference to the state -
ment that counsel makes concerning the 
complaint, ,and that is to Chapter ~43 of 40 
the P amphlet Laws, 1899, of the State of 
New Jersey, which says: ' 
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''No principal or teache r shall be dis-
missed or subject to ·reduction of salary in 
said scho(?l district except for inefficiency, 
incapacit y, conduct unbecoming a teacher 
or other just cause, and after a written 
charge of the cause or causes shall have 
been preferred against him or her, signed 
by the person or persons makin g th e same, 
and filed with the secretary or cler k of the 
board of education having char ge of the 
school in which the service is bein g re ndered, 
and after the charge shall have been 
examined into and found true in fact by 
said board of education, upon rea sonable 
notice to the person charged, he may be 
represented by counsel at the hearing. 
Charges may be filed by any person, whether 
a member of said school board or not. ' ' 

Now, I think that completely ans wers the 
question with reference to counsel' s state-
ment about the charges being inade quate. 

With reference to the evidenc e, I am 
uot going into that at all. I think it is a 
question of fact for the members of the 
Board to det ermine under this secti on of 
the act, whether Clara Smith was guilty 
of conduct unbecoming a teacher or not. 
-Evidence has been introduced on th e part 
of the complainant. If the Board finds 
the evidence to disclose conduct unbeco ming 
of a teacher, that is a fact for the Board 
to find. · 

I just want to point out one thin g in the 
evidence, and that is with r efer ence to 
the assertion of counsel regardin g Mr. 
Thomas. Counsel s,ays th ere was no 



191 

Motion for Dismissal of Charges. 

evidence or anyone produced to .say that 
Clara L . Smith-that Mr. Thomas signed 
this signature. 

Mr. Rittenberg: I didn't say that. I 
would like the record to read right. I didn't 
say that. 

Mr. Gre en: Well, the members of the 
Boar d will probably recall what counsel 
said with reference to the signature oft 
Benjami n F. Thomas. 

Now, I merely wish to call their attention 
to this par t of the evidence at this time be-
fore they vote on counsel's motion, and that 
is the tes timony of Mr. Sherrill on page 34: 
'' She sat down there and she :filled it out, 
and then I asked her who she knew in New 
York she could get as endorser. So she said 
she had a very good friend, Mr. Thomas. So 
she went to Mr. Thomas and brought that 
pap er back to me with Mr. Thomas' name 
and a lette r of introduction.'' 

With these statements, . I would suggest 
tha t counsel's motion at this time be denied. 

Commissioner O 'Dea : I so move you, 
Mr. Chairman. 

Commissioner Torrey: Second the mo-
tion. 

Mr . Rittenberg: May I make a remark 
before the motion is taken f With respect 
to counsel's last observation I want to re-
peat about what I think I said about the 
signa tu re of Benjamin Thomas. I said 
tha t no one was brought forward to indi-

10 
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cate that Clara L. Smith had signed the 
name of Benjamin Thomas. I still stand by 40 
that. 
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Commissioner O 'Dea : Press th e motion. 
The Chairman : Regularly moved and 

seconded that the motion be denied. All 
thos e in favor of denying the motion will 
say aye, contrary no. The secr etary will 
call the roll : 

The Secretary ( Calling the roll ) Com-
missioners Donohue 1 

Commissioner Donohue: . Aye. 
The Secretary: Flitcroft 1 
Commissioner Flitcroft: Aye. 
The Secretary : Gro bart 1 
Commis sioner Gro bart : Aye. 
The Secretary: 0 'Dea 1 
Commissioner O 'Dea : Aye. 
The Secretary: Patmos 1 
Commissioner Patmos: Aye. 
The Secretary: Torrey 1 
Commissioner Torrey: Aye. 
The Secretary : Walker 1 
Commi ssioner Walker : Aye. 
The Secreta ry : Finn 1 
Commissioner Finn : Aye. 
The Secretary: Eight in the affirmative, 

none in the negative. 
Mr. Rittenberg: The Board will allow 

an exception 1 
The Chairman : Yes. Exception will be 

noted. 
Mr. Dworetz: If it please you, the hon-

orable members of the board, befo re pro-
ceeding with the continuation of thi s case I 
want to state for the record we do not waive 
or prejudice any of our rights in ref erence 
to any of the motions that were mad e, par-
ticularly the motion to dismiss on the 
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· grou nds of lack of jurisdiction at the outset 
of the trial and also after the complainant 
has put in his case. 

The Chairman: Your remarks will be 
noted. 

DEFENDANT'S CASE. 

CLARA L. SMITH, the defendant, sworn as a 
witness on her own behalf, testifies as follows: 

Direct examina tion by Mr. Dworetz: 

Q. Miss Smi th, you are a resident of the City 
of Paterso n 1 A. I am. 

Q. And you have been connected with the school 
system of the City of Paterson 1 A. Yes. 

Q. How long were you connected as · a school 
teacher in the school system of the City of Pater-
son f A. Sinc e 1921. 

Q. Miss Smith, coming down to September, 
1932, rela tive to the loan with the Guiana Realty 
Corporation , how did it come that you went to see 
Mr. Sherr ill f A. I went to see Mr. Sherrill at 
the suggestion of my father. 

Q. Wha t was the condition of your father :finan-
cially 7 A. He had lost money through business 
failures, and his health was poor . 

. Q. Wha t did you do in order to help the condi-
tion that exis ted in the house with references to 
finances 1 A. I did everything that he suggested. 

Q. Wha t was his suggestion 7 

Mr . Green: I object to that. I object to 
her father's suggestion. 
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Q. vVhat did you do, Miss Smith? A. At what 
particular time? 

Q. In September, 1932? A. In September , 19321 
Q. Yes? A. I went with my mother one eve-

l O ning to see Mr. Sherrill concerning a loan that my 
father was to negotiate. 

Q. Did you see Mr. Sherrill? A. I did. 
Q. Who wa s present? A. My mother was with 

me. There were some other people passin g back 
and forth, but I could not say just who the y were. 

Q. What time of the day was this, Miss SmitM 
A. It was in the evening. 

Q. Do you recall how soon prior to the fifteenth 
this was, in September, 1932? A. I don't know the 
exact date, but it was a few evenine:s previo us. 20 <-J Q. How much did you borrow from the Guiana 
Realty Corporation? A . Five hundred dollars. 

Q. And did you fill out an application? A. I did. 
Q. (Showing witness) I show you Exhibi t P-5, 

and ask you whether this was the applicatio n that 
you signed? A. Yes. 

'Q. At the time you signed the application , Ex-
hibit P-5, were there any lines across it? A. No, 
there were not. 

30 Q. Did you see Mr . William Sherrill sign that 
acknowledgment? A. I did. 

Q. Was Benjamin Thomas present at the time 
the acknowledgment was signed? A. He wa s not. 

Q. Do you know how the acknowledgment was 
taken in reference to Benjamin Thomas? A. I 
don't know how it was taken, but Mr. Sherrill sug-
gested a phone conversation. 

Q. Do you know whether or not Mr. She rr ill 
called? A. I do not. 

Q. Now, coming back to September 15th, Miss 
Smith, where did you receive the five hundred dol-
lars? A. At the Dunbar Bank. 
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Q. Who was present at the Dunbar Bank when 
you received the five hundred dollars 1 A. Mr. 
Sherrill. 

Q. Anyon e else 1 A. There were people doing 
business at the bank, and I guess the regular bank 
staff. I don' t know who else was there. 

Q. Was ther e a check made out to you Miss 
Smith in the sum of five. hundred dollars by the 
Guiana Rea lty Corporation 1 A. Yes, there was. 

Q. (Showing witness) I show you Exhibit C-3 
and ask you whether or not this check in the sum 
of five hundre d dollars is the check that you re -
ceived from Mr. Sherrill, the president of the 
Guiana Rea lty Corporation 1 A. Yes, that's the 
check. 

Q. When did you receive that check 1 A. On 
the afterno on of the fifteenth. 

Q. Of 19321 A. 1932. 
Q. Where did you receive it 1 A. At the office 

of the Guiana Realty Corporation. 
Q. What did you do after you. received the 

check on Sep tember 15, 19321 A. Mr. Sherrill 
took me to the bank to have the check cashed. 

Q. Yes 1 A. And when - -shall I tell the whole 
thing over1 

Q. Oh, yes . Let us know everything that went 
. on. Let's have that whole story. A. \Vell, a young 

man by the na me of Mr. Marine who was assisting 
my father drove me over, and as we came down-
stairs-it wa s a warm afternoon and Mr. Marine 
was nodding at the wheel, and Mr. Sherrill at that 
time kept his car just a few doors from his office, 
and he passe d the remark, he said: '' I wouldn't 
wake tha t boy up for anything," and he said: "My 
car is jus t up the street, and I will drive you to 
the bank and get the check cashed for you,'' and 
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the understanding was that Mr. Sherr ill was to 
receive fifty dollars back from that check and five 
dollars for the office. That's why he was so in-
terested. And he went to the garage and backed 
his car out and we. drove to the Dunb ar Bank, 

10 and Mr. Sherrill spoke to several people , seemed 
to be quite well known at the bank, and he told me 
to sign the check on the back, which I did, and 
then we went up to the cashier and he sai d: '' Cash 
this check for this young lady," and I received 
five hundred dolla r s, and then Mr. Sher rill men-
tioned that he had a safe deposit box an d he took 
me downstairs and he showed me the diamonds 
that he had in it, and he said they were taken as 
loan collateral, and if I remember the name cor-

20 rectly he said ht; had taken one from someone by 
the name of Mugsie Anderson, I believe it was. 
He was unable to contact him afte rwa rds. At 
that time Mr. Sherrill told me that if I did the 
right thing by him I could have any of those 
diamonds, and then we went back and Mr. Sherrill 
drove his car back to th e garage, and he made the 
remark to me that he didn't like the peopl e in the 
office to see him get his part of the mon ey, and 

30 

-10 

asked me to give him the money there, which I did, 
and I went up to the office and I paid the young 
lady in the office five dollars, and I came down-
stairs to Mr. Marine's car and we went to see Mr. 
Thomas and I thanked him for his kindnes s to me, 
and I came home. 

Q. When you went to the bank, the Dunb ar Na-
tional Bank, with Mr. Sherrill, was the applica-
tion marked as Exhibit P -5 executed in ent iretyW 
A. The transaction was completed. I went to cash 
the check with Mr. Sherrill. 

Q. Did Mr. Sherrill ask you, Miss Smith, 
whether or not-what your occupation was 1 A. 
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Yes. The firs t evening I went over with mother 
he asked me what my occupation was and I told 
him I was a school teacher, and then he passed the 
remark-first he asked me if my name was in some 
Red Book tha t he had there with a list of New 
York City employees, and I explained to him that 
I worked in Jer sey. Mr. Sherrill said as long as 
I was a school teacher he didn't think the place 
would matter , but to have my father and sister 
as co-makers, and it would not be necessary for 
my father to make the trip, and he also knew of 
my father' s poor health at the time. 

Q. Was ther e any additional security that you 
gave Mr. _Sher rill on behalf of the Guiana Realty 
Corporation? A. Yes. When we were discussing 
the loan Mr. Sherrill said: '' Sometimes I have 
trouble collecting from the school teachers, fire-
men and policemen,'' and he said : '' As long as 
nothing happe ns, no calamity or anything like 
that, I feel as though I will get my money back," 
but, he said: " In -the event that something would 
happen to you, how would I get my money back?'' 
and that's why I mentioned the pensi9n fund, and 
for that infor mati on I had talked to Mr. Wood 
personally. 

Q. Did you tell Mr. Sherrill the amount of 
money that you had in the pension fund? . A. I 
didn't tell the exact amount. Afterwards I showed 
him later on ju st what he had. I gave him an 
idea what it was. I told him it was more than his 
five hundr ed dollars. 

Q. And how much actually was it, Miss Smith? 
A. It was mor e than eight hundred dollars. I 
don't know the exact figure. 

Q. And you named the Guiana Realty Corpora-
tion as beneficiary in the pension fund? A. I did, 
yes. 
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Q. Under your name 1 A. Yes. 
Q. Miss Smith, the memorandum or th e instru-

ment naming the Guiana Realty Corporati on bene- . 
ficiary in your pension fund, was that executed 
prior to September 15, 19321 A. No, no . Shall 

10 I explain about the inspection of Mr. Sher rill¥ 
Q. Yes. A. Mr. Sherrill had me give him some 

information and he said that if we didn 't hear 
anything to the contrary that meant that he was 
satisfied with his inspection, and I had one appli-
cation that was filled out and he wasn't satisfied 
with that, and he gave me another app lication 
blank and said to bring that in to him on the 
fifteenth and be ready for the check unless I heard 
from him to the contrary, and that I woul d have 

20 · to have these Jersey signatures notarized out here, 
and I did. I had my signature and my siste r's and 
my father's, they were all notarized by Mr . Roth-
stein, and Mr. Sherrill was given the blank on the 
fifteenth with the new applica _tion, and I don't 
know what day he mailed it, but he told me he 
was satisfied with the inspection. 

Q. Was the application signed before the money 
was turned over 0? A. Oh, yes. 

Q. Miss Smith, there has been offered in evi-
3o dence here-I am not going into details abou t it-

a series of letters which you addressed to Mr. 
Bragg, attorney for Mr. Sherrill, and also a num-
ber of telegrams or letters to Mr. Sherrill. Will 
you please explain the reason, or give us an ex-
planation for them 1 A. Well, because of the tight 
fix that my father was in. He continually expected 
money and was often disappointed, more often 
than people liked it, and at that time we had heavy 
medical expenses, and every promise · that was 

40 made was based on a promise that had been made 
my father. That's why I made the promises. 
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Q. Were ther e any moneys given to you, Miss 
Smith, by anyone after September 15, 1932? A. 
No, there was no money-. -

Q. I mean by that, any checks? A. Oh, yes, yes. 

Mr. Green: Just a minute. I don't 1 o · 
know what possible bearing that could 
have on the matter. 

A. My father had very little to give to us, but 
he had--

Mr. Green: I object to her telling what 
her father did. 

The Witness: My father is involved in 
this, Mr. Green. 

Mr. Green: Not involved in this. 

Q. Did you deposit any checks in your account, 
Miss Smith, iafter the fifteenth of September, 1932? • 
A. I didn't have an account, Mr. Dworetz. It was 
in my sister 's name, and I did deposit - there 
were checks deposited. · · 

Q. How much ? A. There was one check 
amounting to more than two hundred dollars. 
There was one for six hundred dollars that we 
expected to meet ours by. There was a check that 
caused the shor tage. 

Q. Do you know, Miss Smith, who the makers 
of those checks were? A. One w1as a gentleman 
by the name of Bauman, I recall. I didn't know 
him at all . The other was a gentleman by the 
name of Lester . One was a New York party. 

Q. Now, Miss Smith, coming back to September 
15, 1932, did you at any time give Mr. Sherrill th e 
so-called Bennert letter that has been marked as 
Exhibit P -4? A. Absolutely not, Mr. Dworetz. I 
had a letter fr om Mr. Wood. · 

2ff : 
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Q. From whom1 A. Mr. Wood. 
Q. Did you at any time exhibit th e Bennert 

letter known as Exhibit P-4 to Daisy Hawkins? 
A. Absolutely not. 

Q. Did you at any time exhibit th e Bennert 
letter, known as Exhibit P-4, to Sparks, the 
butcher boy 1 A. I had no dealings with Mr. 
Sparks. Mr. Sherrill stepped in there on his way 
to the bank. He said he wanted to get him to 
witness the signature or something, but the busi-
ness was completely transacted. We were on our 
way then for the check. The transa ction was 
closed. 

Q. You say the signature was neces sary to 
witness something-what was it 1 A. Yes, on the 
pension fund blank there has been two witnesses 
to the signature. 

· Q. What time of the day did this tak e place 
Miss Smith 1 A. It was about two-thirt y, I should 
judge. 

Q. I have reference to pension fund app lication 
which was witn essed by Sparks 1 A. I don 't know 
just what time that was. It was in th e after-
noon. 

Q. Was it before you got the money or afted 
A. It was before. 

Q. Miss Smith, did you have any re1atio ns with 
Mr . Sherrill other than business · transa ctionsf 
A. Yes, there was, Mr. Dworetz. . Shortl y after 
the loan was made, why, Mr. Sherrill tried to call 
me up, and he misunderstood the phone number, 
and of course he didn't get in touch with me that 
day. Then, I think it was the second Sunday 
after the loan was made, why, Mr. Sherrill came 
over to pa y a social visit, and he extend ed me 
several invitations which I didn't keep. I did 
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want to keep a friendly feeling until the loan was 
paid, but I didn' t like the idea of having been 
offered a diamond. Of course ~ when I felt it was 
impossible to keep a friendly feeling, then there 
was nothing further that I could do. And Mr. 
Sherrill wrote letters. 

Q. Miss Smith, have you any recollection of 
receiving a letter from Mr. Sherrill to this effect 
- it was mark ed as an exhibit in the testimony that 
was given in the first trial in April, 1933 : 

'' My dear Clara : 

"I received both of your letters, and I am 
very sorry to learn that your sister is ill, 
but trust that she will recover soon. When 
I received your first letter I phoned you at 
the number given, and the lady told me 
that she would let you know that I caHed. 
At the time I phoned I didn't insist on 
her calling you since it was in the evening, 
and espec ially as the call was not very 
urgen t or important. 

'' Although your sister is ill, you cer-
tainly must .have been in New York since 
I saw you three Saturdays ago. If you 
have been here since you will not be for-
given by me for not dropping in to see 
us, especia lly inasmuch as a permanent 
invita tion has been given to you for the 
occasion. In any event I shall look for 
you tomorro w, Saturday, in case you should 
come over to New York on any business 
matt er. I may surprise the family with a 
visit some Saturday or week-day afternoon. 

''We are havi:p.g quite a bit of cool weather 
in New York, but trust that you are having 
plea sant weather in New Jersey. How is 

lff 
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the gentleman whose picture you preserve 
so well, .and carry with you 1 

'' Kindest regards to your mother and 
other members of the family. 

Sincerely 

vV1LLIAM S HERRILL.'' 

Do you recall receiving such a letted A. I cer-
tainly do. 

Q. Miss Smith, what was said by She rrill when 
you refused to have appointments with him 1 

Mr. Green: I object to that. It is abso-
lutely irregular, and counsel know s it. No-
body testified that Sherrill tried to have 
appointments with her. 

Mr. Dworetz: The testimony is--
Mr. Green: Well, I don't thi nk it is 

necessary to make any remarks about it. 
Mr. Dworetz: I think it is very pertinent 

to the issue . 
Mr. Green: All right, ask it, but ask 

the proper question. Don't ask it like 
that. 

Mr. Dworetz: I.am conducting th e exami-
nation. You conducted your exam ination. 

Mr. Green: I will object to the question. 
I don't care to shut off any testimon y. Ask 
the proper question, and you can ha ve it all. 

Q. (Repeated by stenographer.) Mis s Smith, 
what was said by Sherrill when you refu sed to 
have appointments with him 1 

Mr. Green: I object to the quest ion. 
Mr. Dworetz: Upon what ground 1 That 

doesn't mean anything. 
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Mr. Green: On the ground that it is a 
leading question. 

The Chairman: Let's have it out. Get 
throug h with it. Go ahead. 

The Witness: I want a square deal 
arou nd here. 

The Chairman: Oh, now, Miss Smith. 

Q. (Repea ted by stenographer.) Miss Smith, 
what was said by Sherrill when you refused to 
have appointments with him 1 A. Mr. Sherrill 
became very angry with me, very angry. He went 
to the Roo~evelt Hospital for an operation, and 
I didn't go there, and from then on he started 
persecuting me. 

Q. You say he started persecuting you 1 A. 
Absolutely. 

Q. What did he do 1 A. Mr. Sherrill started 
hearings in the court. He tried to have my sister 
convicted for a criminal action, which was dis -
missed. He appeare d before the school board and 
I was suspended. After that he tries to hurt me 
through newspaper articles. Mr. Sherrill had me 
indicted befor e the New York grand jury. I wa~ 
indicted on three different counts, and thank God 
I was acquitted on each one of them, and now he 
is here today with the same stuff. 

Q. Miss Smith, do you know what happened to 
the indictment over in New York charging you 
with forgery in the third degree 1 A. I was ac-
quitted on one indictment, the others were dis-
missed. 

Mr. Dworetz: Is there any objection to 
certi fied copies of these indictments going 
into evidence 1 

Mr. Green: I don't see what we have to 
do with that. I will admit that she was 
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acquitted of one indictment. I don't know 
what happened to the other indic tments. , 

The Witness: They were all dismissed. 
The Chairman : Off er the one. 
Mr. Dworetz: Court of General Sessions. 

I offer a certified copy of the case of the 
people of the State of New York against 
Clara L. Smith, on indictment for forgery 
in the third degree, in evidenc e. 

( Certified copy marked Exhibit D-1 A.) 
'' Court of General Sessions of th e County 
of New York, Clerk' s Office, September 
6th, 1934. · 
'' The people of the State of New York 
against Claria L. Smith. 
"On indictment, forgery, third degree. 
'' Filed January 22, 1934. 
''No. 199253. 
''I do certify that it appear s from an 

examination of the records on file in this 
office, that on April 9, 1934, the above 
named defendant was duly tried on the 
above mentioned indictment, in P art 5, of 
this court, before the Honorable Charles 
C. Nott, Jr., and the jury rendered a verdict 
of not guilty. 

EDWARD R. CARRO LL, 

Clerk of the Court." 

Q. Miss Smith, were there any other indic tments 
standing against you in New Yorkf A. When 
do you mean1 

Q. At the time of the trial f A. There were. 
Q. Another indictment for forgery in the second 

degree, and grand larceny in the second degree 1 
-1 O A. There were two pending and ordered dism issed. 
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Mr. Dworetz: I offer them in evidence. 
Mr. Green: I object to them going in 

evidence. They are irrelevant, immaterial 
and incompetent. 

Mr. Dworetz: You are not se·rious about 
that, are you, Mr. Green 1 

Mr. Green: I don't know what they are. 
If you will tell us what they are, maybe I 
will consent to them. 

Mr. Dwo1~etz: I offer in evidence an in-
dictmen t for forgery in the second degree, 
196678. 

Mr. Green: I object to it being marked in 
evidence on the ground that it is incompetent 
and irrel evant, and clearly has nothing to do 
with the case. He says there is an indict-
ment over there against Clara L. Smith. She 
might have be.en indicted ninety times over 
there. 

The Chairman: I don't see myself what 
this ha s to do with the case. 

Mr. Dworetz: It was testified to by Sher-
rill and it is uncontradicted that Miss Smith 

10 

2'0 . 

was acquitted on one charge, that is, 
namely, forgery in the third degree, and he 30 
says there were two other charges pending 
agains t her. 

Mr. Green: Well, you didn't say that 
these were charges made by him. That's 
what I am getting at. If you will tell us 
that they are indictments or charges made 
by Sherrill, possibly I will admit them. J 
don't know what they are. 

Mr . Dworetz: Do you think for one mo-
ment that I would bring in here papers not 4'0 
belonging to the case 1 That is absurd. 
Counsel knows what they are. Why quibble 
over something like these. 
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Q. Miss SmitM A. Yes, Mr. Dworet z. 
Q. Who made this charg -e with referen ce to the 

indictment for forgery in the second degree? A. 
The president of the Guiana Realty Corporati on, 
Mr. William Sherrill. 

Mr. Dworetz: Is that satisfactor y, Mr. 
Green 1 Have you any objection if it goes 
into evidence now 1 

Mr. Green: Read it. 
Mr. Dworetz: Offer it in eviden ce. 
Mr. Green: Let me see it. 
( Counsel examines paper.) 
No objection. 
(Paper marked Exhibit D-2 A.) 
'' At a Court of General Sessions of the 

Peace of the State and County of New York, 
holden in and for the County of New York, 
at the building for criminal court s in the 
Borough of Manhattan of the said City, on 
Friday, the 17th day of August, in the year 
of our Lord, one thousand nine hund red and 
thirty-four. 

Present: 
,The Honorable John J. Fresch, Ju dge of 

Court of General Sessions, Justice. 
'' The people of the State of New York 

against Clara L. Smith. 
'' On indictment for forgery in the second 

degree, # 196678, filed June 1st, 1933. On 
motion of counsel on consent of the District 
Attorney, it is ordered by the court that this 
indictment against Clara L. Smith, the de-
fendant, be and the same is hereb y dis-
missed, a true extract from the minut es. 

Enw ARD R. CARROLL , 

Clerk of the Court." 
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Q. Miss Smith, did William Sherrill, president 
of the Guiana Realty Corporation, i,nake a com-
plaint agains t you for gra _nd larceny, second de-
gree? A. Yes, he did. -
'--' Q. Were you indicted? A. I was indicted. 

Mr. Dworetz: I offer it in evidence. 
(Pa per marked Exhibit D-3 A.) 
'' At a Court of General Sessions of the 

Peace of the State and County of New York, 
holden at the building for criminal courts 
in the Borough of Manhattan of the said 
city, on Monday the 27th day of August in 
the yea r of our Lord one thousand nine hun-
dred and thirty-four. 

Prese nt: 
The Honorable John ,J. Fresch, Judge of 

the General Sessions, Justice. 
'' The people of the State of New York 

against Clara L. Smith. 
"On ind ictment for grand larceny, second 

degre e # 199254, filed January 22, 1934. On 
motion of counsel on consent of the District 
Atto rney, it is ordered the Court that 
this indict ment against Clara L. Smith, the 
defendant, be and the same is hereby dis-
missed. A true extract of the minutes. 

Enw ARD R. CARROLL, 

Clerk of the Court." 

Q. Miss Smi th, referring again to that now 
famous Bennert letter known as Exhibit P-4, did 
you at any time show that letter or give that letter 
to Thien, vice -president of the Dunbar National 
Bank? A. I certainly did not. 
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Q. Did you give or show that letter to anyone1 
A. I certainly did not. I have a letter from Mr. 
Wood. 

Q. Miss Smith, is this the second trial agaihst 
you on the oomplaint of the Guia::n,a Rea lty Cor-

l O poration 1 A. Mr. Dworetz- -
Q. Just please answer the question~ A. Yes, 

this is the identical charge. 
Q. Were you tried at a previous tim e on the 

complaint of the Guiana Realty Corporat ion~ A. 
I certainly was. 

Q. _Before this Board 1 A. Before this honor-
able Board . . 

Q. On April, 19331 A. Well, it was May 10th, 
1933. I wasn't present at the first hearin g. · 

Q. What was that date 1 A. May 10, 1933. 
Q. When did your father pass away1 A. My 

father passed. away the night after- this hearing. 

Cross examination by Mr. Green: 

Q. (Showing witness) Miss Smith, who signed 
that name, "Benjamin Thomas"~ A. Wh y don't 
you ask him 1 Didn't you ask him the last time 1 

The Chairman: Answer yes or no. If 
you know, say so. If you don't, say so. Just 
answer the question. We will get along 
better. 

The Chairman: 

Q. The question is, who signed the _name '' Ben-
jamin Thomas'' 1 If you know, say so. If you 
don't, say so. A. I don't know. 

The Chairman: All right. Th at an-
-W swers it. 
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By Mr. Green : 
Q. Didn't you take this application up to Mr. 

Thomas' Automobile School and have him sign 
that? A. (No answer.) 

Q. Did you? A. Don't holler at me. I hear you 10 
distinctly. You can't frighten me, Mr. Green. 

Q. (Question repeated by stenographer) Didn't 
you take this application up to Mr. Thomas 's Au: 
tomobile School and have him sign that? A. I took 
it up to him to have him sign it. 

Q. Did he sign it? A. He was supposed to have 
signed it. . 

Q. Did he sign it for you? A. I don't know. I 
answered you before. 

Q. Didn't you testify here at the last hearing 20 
that you took this application up to Mr. Thomas 
at his automo bile school, and he signed it? A. I 
certainly did tes tify to that, but the counsellor 
cautioned me. He said: ''Don't say people sign 
things unless you see them put it down." 

Q. So you weren't telling the truth? A. I beg 
your pardon. It was not that I was not telling 
the truth. It was innocence. 

Mr. Dwore tz: I object to counsel's char- 30 
acter iza ti on--

The Chairman: It is cross examination. 
There is some latitude. 

Mr. Dworetz: What page? 
Mr . Green: Page 9 of the testimony of 

Clara Smith, taken on May 10, 1933. · 
Question: "Did Mr. Thomas put his sig -

nature on the application?'' Answer: '' On 
the app lication.'' 

Question: ''Were you present when he 40 
put his signature on the application?'' An-
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swer: ''Yes, he gave me a lette r at that 
time. He was very busy." 

Mr. Dworetz: Read the rest of it . 
·Mr. Green : Question : '' Do you know 

Mr. Thomas's signatu _re1" Answer: 
' 'Well, I had a letter from Mr. Thomas to 
Mr. Sherrill-other than that, I don't 
know.'' 

Q. Now, you took this application to Mr. Thom-
as, didn't you 1 A. I don't deny that. 

Q. And you gave it to Mr~ Thomas to sign 7 A. 
Absolutely. 

Q. And Mr. Thomas signed 1 • A. I am not going 
to swear to what people sign. 

28 Q. Mr. Thomas gave it back to you 1 A. Abso--

30 ' 

lutely. 
Q. And what did you do with it 1 A. I took it 

to Mr. Sherrill. 
Q. And when you took it back to Mr. Sher rill you 

said it had his signature on, didn't you 7 A. 
Why, we saw the signature. ' 

Q. Where did this signature get put on 7 A. 
Don't ask me. Ask Mr. Thomas about it. 

Q. I am asking you 1 A. He signed it in his 
automobile school. 

Q. Did Mr. Thomas sign _ that signature at his 
automobile school 1 A. I didn't see Mr. Thomas 
sign that pa per. 

Q. You heard Mr. Thomas testify he didn' t sign 
it 1 A. I certainly did. 

Q. You told Mr. Sherrill Mr. Thomas had signed 
it? A. I told Mr. Sherrill nothing of th e sort. 
There was to be a phone conversation. Mr. Sherrill 

0 must have been satisfied, because he notarize d the 4 . 
signature. 
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Q. You knew that Mr. Sherrill wanted you to 
get an endor ser in New York in order to get this 
loan, didn't you 1 A.. I beg your pardon. Mr 
Sherrill didn' t ask for a New York endorser. He 
asked for a Pa terson co-maker. He said: '' Who 
do you know in New York 1 '' I told him. He said : 
'' Take this down. and have him put his name on it.'' 
Mr. Thomas did not fill in a co-maker's statement. 

Q. What's that under Mr. Thomas 's signature 1 
A. It doesn't say under it there. It has been 
blocked in. It is hard to read. 

Q. What does it say under Mr. Thomas 's sig-
nature1 A. Is there a co-maker's statement filled 
in 1 

Q. What does it say under Mr. Thomas's sig-
nature1 A. You can't frighten me, Mr. Green. 

Q. I am try ing to get you -to answed A.. That 
doesn't get anywhere with me. It says under 
there co-maker and guarantor. 

Q. Then he did sign as co-maker and guarantor, 
didn't he1 

Mr. Dworetz: I object to the question. 
There is no evidence here that he did sign 
-as co-maker and guarantor. 

Q. You took the paper up to Mr. Thomas 's auto-
mobile school, didn't you 1 A.. I took it down there. 

Q. And when you came back from the automobile 
school it had this signature on, didn't it 1 A.. 
Absolutely, yes. 

Q. You also got a letter from Mr. Thomas, 
didn't you 1 A. That letter was in Mr. Sherrill's 
possession before the blank. I made several trips 
that day. 

Q. D~dn 't you testify as I just read to you that 
when Mr.- A.. I understood what you read. 
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Q. That . when Mr. Thomas signed th is you re-
ceived a letter from Mr. Thomas also 1 A. I did 
have a letter from Mr. Thomas. 

Q. When did you get the letter from Mr. Thom-
as 1 A. The same day. • Mr. Sherrill had me make 

1 O several trips. 

20 

Q. To Mr. Thomas 1 A. I went to Mr . Thomas. 
Q. How many times did you go to Mr. Thomas1 

A. I guess I went to Mr. Thomas about thr ee times. 
Q. What for 1 A. In connection with this busi-

ness. 
Q. What for 1 A. In connection with this busi-

ness. 
Q. What for in connection with this business1 

A. In connection with the business. 
Q. Will you answer the question 1 A. I did an-

swer you the first time. 
Q. vVhat did you go there for the first time~ A. 

I went there the first time because Mr. Sherrill 
wanted to know who knew me in New York. 

Q. Yes 1 A. It is a big garage or auto business. 
Q. What did you go down to Mr. Thom as fod 

A. Mr. Thomas didn't see why the loan hadn't 
been :finished up. He said to go back and tell him 

30 he knew me and give him the letter, which I did, 
and the next thing I knew I came down there a 
third time. 

Q. What did you go the second time fod A. 
With the application. 

Q. What happened that time 1 A. I hand ed the 
application to Mr. Thomas and received it back. 

Q. Yes, and what did you talk with him~ A. 
Begpardon1 

Q. Where did Mr. Thomas go when you handed 
-t-O him the application 1 A. Well, may I expl ain to 
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you just how Mr. Thamas is situated, then you will 
get a better idea of it. 

Q. Go ahead? A. All right. Mr. Thomas con-
ducts an aut omobile school, and at that time his 
office was in the basement of one of his buildings 
at 217 West 123rd Street. At certain times of the 
day Mr. Thomas's automobiles would be going 
back and for th and he was out on the sidewalk · 
because one of his cars was either coming in or out, 
and this was when I handed it to him. 

Q. Uh, huh, and then what? A. He went inside 
with it. 

Q. Uh, huh? A. And I remained in the car 
where I was, and he returned it to me. 

Q. Then what did you do with it? A. I took it 
back to Mr. Sherrill . 

Q. And when did you go back the third time to 
Mr. Thomas? A. After the check had been cashed 
I went down to tell Mr. Thomas I had made out 
all right, and when · I handed it to Mr. Sherrill, 
Mr. Sherr ill said: "Why didn't Mr. Thomas put 
his address down? '' He said : '' Do you know 
his address? " I said "Yes". He said: "I don't 
write well. Put it in.'' 

10 

Q. And you wrote this? A. I certainly did. 30 

By Mr. Bit tenberg : 

Q. Wrote what? A. "217 West 123rd Street." 

By Mr. Green: 

Q. Did you ever go to Mr. Thomas before that? 
A. I had known Mr. Thomas more than fourteen 
years. 

Q. You went to see Mr. Thomas relative to 
getting a loan? A. Not specially to get a loan. 

Q. Did you go to Mr. Thomas before going to 
Mr. Sherr ill? A. I went to Mr. Thomas quite a few 
times. I know it was quite a few times. 

40 
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Q. Mr. Thomas, who you knew befor e, gave you 
a letter to get a loan 1 A. Well, you ·see I don't 
know just how that came in there. I stated that 
in my previous testimony. If you will read that 

. again, Mr. Green, you will find the explanation 
10 there. 

Q. I am asking you now1 A. Well you repeat 
your question 1 Yes, Mr. Thomas gave me a letter. 

Q. Who was the letter addressed to 1 A. I 
don't know whether the letter was add ressed to 
Mr. Sherrill or not, but I took the lett er to Mr. 
Sherrill. If I remember correctly, it was ad-
dressed to whom it may concern. 

Q. Mr. Thomas gave you a letter to Mr. Walkeri 
A. Not that I know of. 

20 Q. Did you go to Mr. Walker 1 A. Not that I 
recall. 

Q. Well, if you went to Mr. Walker you would 
recall it, wouldn't you 1 A. It seems like I would, 
but I certainly don't recall having gone to Mr. 
Walker. 

Q. Mr. Walker sent you to Mr. Sherril B A. No. 
Q. It is not true that Mr. Thomas sent you to 

Mr. Walker and Mr. Walker sent you to Mr. 
Sherrill 1 A. I don't recall ever having been to 

30 Mr. Walker. . 

40 

Q. What was there unusual, Miss Smith , in that 
letter that counsel read from the previou s testi-
mony that you received from Mr. Sherrill 1 

Mr. Rittenberg: I object to the question 
on the ground that the letter spea ks for 
itself, and there is no evidence here th at the 
letter is unusual. 

Mr. Green: Withdraw the questi on. 
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Q. When did you get that letter? · A. I don't 
remember the date. The date evidently is on the 
letter. 

Q. Well, if I tell you there is no- date on the 
letter, can you tell me now when you got the letter? 
A. Oh, I know it was after the transaction, because 
I didn't know Mr . Sherrill before. 

Q. After the transaction? A. Yes. 
Q. How long after, would you say? 

Mr. · Rittenberg: Just a moment. I 
would like to know to which letter are you 
now ref er ring? 

Mr. Green: The letter that counsel read. 
Mr. Rittenberg: Just previously? 
Mr. Green: Just previously. 

Q. How long after? A. Mr. Green, I don't re-
member that. This is two years ago. 

Q. I know, but you remember most of the other 
things? 

Mr. Rittenberg: I object to the remarks · 
of counsel and ask that they be stricken out. 

The Chairman: Strike out. 

Q. Was it a month after? A. I am quite sure it 30 
wasn't so long. 

Q. Two weeks after? A. I don't remember. I 
remember I received one just after October--

The Chairman: What is this, the social 
letter? 

The Witness: Yes. 

Q. You wrote a couple of letters to Mr. Sherrill, 
yourself1 A. Absolutely. As I explained before, 
I was trying to keep a kindly feeling until the 40 
business was completed. 



10 

20 : 

30 

40 

216:. 

Clara L. Smith, for Defendant- Cross. 

Q. Well, if you wrote to him there was nothing 
unusual for him to write to you, wa s there 1 A. 
Well, if it pleases him to write social letters , it is 
hard to prevent. 

Q. ( Showing witness) I show you letter dated 
September 23, addressed to Mr. Sher rill, and ask 
you if you wrote that1 A. Yes. -

(Letter marked Exhibit P-1 6.) 

Q. _ That was . only a few days afte r the trans-
action was consummated? A. Yes. 

'' 39 12th Ave., Pat erson, N. J. 
Septemb er 23, 1932. 

'' Dear Mt. Sherrill : 

''Your kind letter received. We were 
all so sorry to have missed your visit Sun-
day because we were all at hom e. 

'' The telephone is Lambert 3-3811 M. It 
is at #43 12th Avenue under th e name of 
Hinton. Please come over to see us at 
any time. · 

"We aren't in your city as much as we 
usually are because we haven't the use of 
our own car. Please give our regards to 
the folks there. 

Sincerely, 
CLARA L. SMIT H. " 

Q. I show you letter dated Septembe r 28th, ad-
dressed to Sherrill, and ask you if you w.rote thaU 
A. Absolutely. 

Mr. Green: Offer it in evidence . 
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(Let ter marked Exhibit P-17.) 

"3912th Ave., Paterson, N. J. 
. September 28, 1932. 

' ' Dear Mr. Sherrill : 

'' I am sending this note in case you 
didn' t re ceive the first one. I gave it to a 
frien d of mine to mail, and haven't seen her 
as yet to ask her if she mailed same. Some -
times she is quite careless. 

'' rn1e correct number is Lambert 3-3811M . 
.Inorence is quite ill, or we would have been 
in N. Y. C. as usual. 

'' Again thanking you for your sincere 
kindnes s to us. 

Yours truly, 

CLARA L. SMITH.'' 

Q. And you wrote those letters f A. I don't 
deny that , Mr. Green. 

Q. And he wrote a couple of letters to you f A. 
He wrote to me first. 

Q. And then you sent these two letters f A. 

10 

Certainly . I told you I tried to keep a friendly 
feeling un til the loan was repaid-until I found 30 
the type of man Mr. Sherrill was. 

Q. Will you take that application, Miss Smith, 
and look at it f A. I am very familiar with it, Mr. 
Green. 

Q. At. the head of the application it gives your 
name, occupa tion school teacher, age, amount of 
loan requested five . hundred dollars, purpose for 
which loan is required, what money will he used 
for: '' Due unpaid checks.'' Will you explain that 
to us, please 1 A. Well, Mr. Green, I explained 40 
before tha t my father had suffered severe business 
losses and was ill, and there were checks that he 
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was unable to collect upon. I had one of these 
checks in my possession, and that was one of the 
main reasons the loan was negotiated. 

Q. And what unpaid checks did you intend to 
pay with this loan 1 A. There were several that 

1 O came back through the Franklin Trust Company 
that we paid off. 

Q. By whom were they- .A . .I don't remember 
that, Mr. Green. That involves my fat her again. 
I tried to explain that I was merely actin g for him. 

Q. And you wanted this money- A. My father 
wanted it, I didn't want it. 

Q. This money was to pay some bills 1 A. And 
unpaid cheeks, yes. 

Q. And unpaid checks of your fathe r's1 A. 
20 Absolutely. 

Q. Now, go down a little farther on the-"Do 
you own any of the following," do you see that1 
A. Yes. . 

Q. Who filled that part in, you 1 A. Yes. 
Q. Underscore '' real property'' 1 A. Yes. 
Q. Underscore "piano"1 A. Yes. 
Q. Did you own a piano at that tim e 7 A. I 

certainly did, and I still do. 
Q. How many pianos did you have at that time1 

30 A. Well, now, it isn't customary to have more than 
one piano in a home. 

Q. And that is yours 1 A. It is mine. It is in 
my own name. 

Q. Quite positive of that, are you 1 A. Yes, I 
am. I am making the statement and I was sworn 
under ·oath. 

Q. Would anybody have a right to give away 
or pledge that piano other than yourself 1 A. Beg 
pardon1 

40 Q. Would any one have a right to give away or 
pledge that piano other than yourself7 A. The 
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piano wasn' t pledged. I was asked merely the 
question as to wha t I owned. · 

Q. The pia no was never pledged 1 A. The piano 
was never pledged. Here, all this says, '' What do 
you own1'' 

Q. (Showing witness) I show you what pur -
ports to be a note, and on the back of it appears the 
following: '' As security on the note I promise to 
give- A. That's some more of our personal be-
longings tha t you have no business with around 
here. 

Q. Do you know what piano this refers to? 
A. There is only one piano in our home. · It said 
here, "Wha t do you own 1 Real property? Piano1" 
My piano wasn't pledged, especially to Mr. Sher- · 
rill. 

Q. But this piano that you had in your home 
was pledged by someone else in your home, wasn't 
it ? A. Well, with my consent. 

Q. With your consent? A. Absolutely. 
Q. When was it pledged? A. I don't know. 
Q. Was it pledge d before or after this note was 

made? A. I don't know, Mr. Green. 
Q. Was it pledge d on April 30, 1932? A. I 

could not say , because I did not handle that. . 
Q. And at the time that this was filled out and 

you undersc ored ''Piano,'' that piano had been 
pledged, hadn't it? A. Mr. Green, I didn't pledge 
my piano to Mr . Sherrill. 

Q. I know you didn't. A. Well, I don't see 
what you ar e getting at. I don't want to say some-
thing--

20 ' 

30 

Q. I am asking you if at the time that this was 
underscored, if it is not a fact that your piano had 
been pledged to someone else? A. You seem to 
know all about that, but I don't. I told you that I · 40 

didn't pledge it to anyone. 
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Q. But you had permitted someo'ne else to 
pledge it 1 A. That was quite all ri ght. 

Q. So the piano was not under you r control at 
the time of this application -1 A. It says: "What 
do you own 1 '' I am trying to expl ain what I 

10 know. 

20 

30 

40 

Q. Now, go down on the applicatio n to where 
it says: "Ar e you at the present tim e subject to 
any financial obligation that was not mentioned 
here," and what is the answer to that 1 A. How 
far down is that, Mr. Green 1 

Q. About four lines from the bottom , from the 
signature 1 A. Oh, yes, I see it. 

Q. v\That is the answer to that 1 A. It says: 
"No." 

Q. Then it says: "Describe them in detail," 
what is the answer to that 1 A. "Hou sehold ex-
penses.'' 

Q. Those statements true 1 A. Mr. Green, It old 
you that I acted for my father. For myself, yes, 
they are true. 

Q. You owed nothing at that tim e1 A. Not 
for myself, personally, no. 

Q. Owe Kitay and Company a person al account 
at that time 1 A. v\That have you got to do with 
my personal business 1 How can I object to these 
things 1 

Q. Did you owe Kitay and Company any money 
about that time 1 A. Will you please let me see 
what you are talking about 1 

Q. You know what I am talking abou t1 A. I 
beg your pardon--

Q. Did you owe Kitay Brothers a hun dred and 
sixty dollars balance on a raccoon coat at the 
time you made that application 1 A. Ju st a mo-
ment, Mr. Green. That is being litigat ed now, 
and I don't see what it has .to do with it . I had 
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a very bad deal with Mr. Kitay, and I returned the -
coat to him and I would not pay the bill. They 
sold me a coat that was not as represented, and it 
was returned, and then they tried to bluff a set -
tlement out of me after that and I wouldn't pay it. 

Q. The matter of fact is that on September 15, 
1932, you qwed Kitay Brothers one hundred and 
sixty dollars, didn ~t you? A. Kitay Brothers gave 
me a bad coat, and I gave it back to them. 

Q. You owed them one hundred and sixty dol -
lars, didn't you f A. I don't know whether I owed 
them for it or not. It is a case for the law to 
settle. 

Q. If you owed them one hundred and sixty 
dollars at that time, then, that statement is not 
true, is itf A. I won't say that. 

Mr. Ritte nberg: I object to an assertion 
which is contrary to the fact. 

A. (Continuing ) Absolutely, I wouldn't say that. 
Q. On May 4, 1932, you entered into a contract, 

tog~~ther with some other people, to William 
Duetch and Myer Dworetz, didn't you? A. No. 

Q. May 4, 1932 f A. \'\Till you explain that to 
me, Mr. Green , this Dworetz transaction? I don't 
understand about it. What was that f 

By the Chairman: 

Q. Do you owe either one of them money, Mr. 
Dworetz or Mr. Duetch f A. I believe that was a 
mortgage, but the contract, that's what I am trying 
to refresh myself . 

Mr. Dworetz: When was that, Mr. Green f 
Mr. Green: May 4, 1932. 

A. (Continuing ) I am not going to admit things 
that aren't fre sh with me. 

30 

40 



Clara L. Smith, for Defendant-C ross. 

By Mr. Green: 
Q. And in that agreement which you made with 

those persons there was a note dated May 4, 1932, 
payable J uile 30, 1932, and a note date d May 4, 

1 o· 1932, in the sum of fifty dollars, payabl e in Sep-
. tember, 1932. ~rhose notes weren't pai d. I ask 
you if those transactions were made with you~ A. 
Yes, Mr. Bragg, that was the mortga ge. That 
was a mottgage. 

Q. I don't care what it was . . At the time that 
that agreement was made, you owed tho se people 
on those two notes that I have just read? A. That 
was a mortgage. 

Q. You owed that money, didn't you? A. Well, 
20 · I don't know just how to put it. That is something 

that I was standing for. It was transf erred over 
to me. I had no use of that money. 

Q. I didn't say you had, but you swore there, 
this is under oath, that you owed nobo dy~ A. 
Just a moment, Mr. Green. I told Mr. Sherrill 
about this at the office, and he waved his hand 
like that, and he said: ''You don't have to put all 
of that down." 

Q. As a matter of fact you owed that at the time, 
30 didn't you? A. I didn't say that I did n't mve 

anything at the time. I said the money was for 
bills and expenses. 

Q. On March 6th, 1931, did you enter into a 
contract together with other persons with the 
Heating & Plumbing Finance Corporatio n ? A. 
I did. 

Q. And in September, 1932, there was money 
due and owing on that contract, was th ere noH 
A. Absolutely. , 

40 Q. And at the time that you sign ed that agree-
ment or application saying there was no debt, you 
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owed the Hea ting & Plumbing Finance Corpora-
tion, didn't you? A. I said here the money was 
to be used for bills and outstanding checks. I 
didn't say tha t I didn't owe any debts. 

Q. You said before when I asked you that those 
bills up at the top there were bills of your father, 
and unpaid? A. These things were for my father, 
the heating and plumbing, this Deutch case. All 
of them were for my father. All of them. 

Q. Do you know Bessie Jackson? A. I cer -
tainly do, and that's something else that you have 
nothing to do with. 

Q. Did you make an agreement on the 13th day 
of September , 1930, together with your sister, 
Florence Smith, with Bessie Jackson, whereby you 
borrowed some money from her? A. I refuse 
absolutely to discuss that with you. 

Q. (Showing witness) I show you this agree -
ment, and ask you if that is your signature? A. I 
refuse to discuss that with you. That is the root 
of all of this, through a certain friend of hers. I 
knew sooner or later it would come out 

Q. Is that your signature? A. I tell you abso -
lutely I refus e to discuss that with you. It is all 
personal business. 

Q. On the 13th day of September, 1930, you and 
your sister borrowed one thousand dollars from 
Bessie Jacks on, is that right? A. (No answer.) 

Q. What is your answer? A. I told you I wasn't 
going to discuss that with you. 

Q. And on September 15, 1932, you hadn't paid 
Bessie Jacks on this thousand dollars back? A. I 
am not discus sing that with you. It is in the hands 
of another attorney. 

Q. As a matter of fact, when you signed that 
application and said that you didn't owe any 

10 

20 

30 
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money, you owed Bessie Jackson the better part 
of a thousand dollars, didn't you? A. That is not 
true. Absolutely not true. I told you it was in 
the hands of another attorney, and it can be dis-
proved. 

lO Q. (Showing witness) I ask you agai n, is that 

20 . 

your signature 1 A. I told you I wouldn't dis-
cuss that with you. It is not in your hands to be 
attended to. It is in the hands of an other at-
torney. 

Q. So that when you swore in this applicat ion 
before John J. Rothstein that the state ments in 
this application were true, that wasn't correct, was 
it? A. I beg your pardon. It was cor rect. 

Q. And you still say now that on September 
15, 1932, when the question was asked: ''Are you 
at the present time subject to any finan cial obli-
gations that are not mentioned here,'' and when 
you answered that: ''No,'' you say you were tell-
ing the trµth? A. Absolutely, because th ese bills 
were for my father. I certainly say so. 

Q. vVhen did you first see 'Mr. Thien ? A; Well, 
I first sa·w him at the criminal trial in New 
York. 

Q. Never saw him before 1 A. No, not to know 
30 who he was. 

Q. That's what you testified to in the criminal 
trial, too, isn't it? A. Absolutely. 

Q. Do you remember testifying differe ntly at 
the first trial here? A. No, I don't. I rem ember 
Mr. Sherrill pointing out someone, saying he was 
from Jersey, but as to having this long conversa-
tion, I don't remember. In fact, I didn't remem-
ber what the man looked like. 
· Q. Well, if you had spoken to the man in the 

40 bank, you would have remembered? A. Not nee-
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essarily-Septem ber, 1932, no, but had I talked 
to him an hour I would have remembered him. 

Q. So, to the best of your recollection, the first 
time you ever saw Mr. Thien was when he testified 
against you in the criminal court? A. I was told 
that I had talke d one hour with Mr. Thien, and I 
knew that wasn 't true because I didn't remember 
the man, but I do recall Mr. Sherrill having said 
that there was some man there from Jersey. 

Q. Did you ever talk to Mr. Thien? A. No. 
Q. Did you test ify in the criminal trial that you 

never saw Mr . Thien before? A. I certainly did. 
I did not remem ber Mr. Thien. This is 1934--
that's 1932. 

Q. Yes, and the year after was 1933? A. Yes, 
and next year will be 1935. 

Q. Referring to page 19 of the testimony of 
Clara Smith- -

Mr. Ritte nberg: We have no record of it. 
Where is itf 

Q. At the heari ng of May 10, 1933, before the 
Board of Ed ucation of the City of Paterson: Ques-

10 

20 

tion: "You had no conversation whatsoever with 
him'" Answer : "I had conversation, but it was 30 
about the check as far as I can recall. I don't 
really remember what the conversation was. He 
asked me was I teaching in Jersey. He said he was 
a Jersey man . I remember about that, but the 
matter of the loan was supposed to be settled be-
fore we left Mr. Sherrill 's office, and I really 
wasn't taken there to discuss the loan. I was taken 
there to cash the check.'' Do you remember that ? 
A. If it is in there, I said it. That was 1933. 

Q. So tha t when you testified in the criminal 40 • 
trial that you had never seen Mr. Thien, that 
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wasn't true t A. I don't remember the man. I do 
not remember the man. 

Mr. Dworetz: Just a moment. Counsel 
picks out a question and answer in reference 

10 to some conversation about what she testi-
fied. Read the entire testimony and connect 
it up that way. 

30 

Mr. Green: She said a moment ago that 
she had testified at the criminal t r ial she had 
not seen Mr. Thi en. 

A. (Continuing) Mr. Green, may I say this: I 
don't know what the man's name was. 

Q. You spoke to him at the desk that day, didn't 
you t A. I refuse to answer any more questions 
in the matter. 

Q. Did you speak to him that day 1 You answer 
that question. 

Mr. Dworetz: Miss Smith, you answer 
that question. 

A. I don't remember that the man's name was 
Thien. I do remember that there was a r eference 
to a man from Jersey. When I was aske d about 
a man named Thien I didn't remember. 

Q. You saw him at the criminal trial t A. I cer-
tainly did. 

Q. You heard him testify before you went on the 
stand, didn't you 1 A. I certainly did. 

Q. You knew the man who went on the stand, 
He was the same man that you spoke t o in the 
bank, wasn't he 1 A. I still don't know that. I 
still couldn't swear to that. 

Q. But you did testify to that at the first tria l, 
at the first hearing here 1 A. Do you realiz e that 

40 was two years · ago, Mr. Green 1 
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Q. No 1 A. Well, it was 1932 when this was 
done. 

Q. And in the first trial your recollection was 
betted A. Yes, because- -

Q. Well, that is a fact 1 A. It certainly was, 
because there wasn't so great a distance - I mean, 
so great a time. 

Q. When did you send a telegram to Mr. Wood 
inquiring the amount that you had due on your 
pension fund 1 A. I believe it was the eighth of 
June. 

Q. What yead A. I am quite certain it was 
1932. 

Q. And what did you request that information 
fod A. Well, to be exact, Mr~ Green-might I 
explain 1 

Q. Will you answer the question 1 A. Well, I 
would have to answer it in my own way. 

Q. All righ t. Go ahead in your own way1 A. 
I had talked with an attorney about getting some 
business stra ightened out. To be perfectly exact 
about that, we have a place in Virginia, it is my 
mother's homestead --

Q. Never mind about that 1 A. Well, I am try-
ing to tell you. The question that you asked leads 
right up to it. 

Q. All rig ht, go ahead 1 A. If you want to 
understand. There are several heirs concerned 
in that and it is tied up legally, and my mother is 
the oldest child. Oh, if you are not interested, 
I won't go on. 

Q. I am listen ing. I am not going to judge this 
case. 

By Mr. Dwore tz: 

Q. Go ahead, Miss Smith 1 A. My mother is the 
oldest living child, and it takes a certain amount of 

10 
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cash in order to have the other heirs sign off. 
An attorney here whose name I will not disclose1 

spoke about this money in Trenton, and said: 
''Don't you have any use of the money in Tren-
ton," and I said: ''No," and he said he didn't 

10 see why, since it was our money. He thought at 
the time he could do something for us, so I wired 
to Mr. Wood to get that information because he 
wanted it. Mr. Wood answered me back through 
the Board of Education and he also sent me a 
letter back, and that was the letter th at I had, 
and then that didn't materialize, and lat er on 
someone else was interested in it, and Mr. Wood 
lives -in Orange, and I wanted to get this st raight-
ened, because I didn't want to make the pension 

20 fund over as security if I didn't have the privi-
lege to do so. I spoke to Mr. Kelley here about 
it and he told me I would _have to see Mr . Wood, 
and I had a gentleman .speak to Mr. Woo d at his 
home and get me permission to go there, and then 
this attorney spoke to Mr. Wood, and then af ter all 
that there was nothing to it. 

30 

40 

By Mr. Green: 

Q. And that all transpired on the eighth of 
Junef A. No, it was around the eighth of Ju ne. 

Q. It was on the eighth of June that you sent 
the telegram 1 A. Yes, absolutely. 

Q. And you got an answer 1 A. I got an answer 
and I got a letter also from Mr. Wood. 

Q. When is the first time that you saw Exhibit 
P-41 A. May 10; 1933. 

Q. Where 1 A. Right here in these rooms. 
Q. Have you ever examined it 1 A. I certain ly 

did. 
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Q. You know that it is dated June 10, 19321 
A. I certanly do. I noted that. 

Q. And you noted i't is on the stationery of the 
Board of Ed ucation of Paterson, New Jersey, 
Public School Number 181 A. I know it was on 
the Board of Education stationery, and the 18 is 
typed in. 

Q. And School number 18 is the school you were 
. teaching inf A. Absolutely, yes. 

Q. And do you know as a teacher at School num-
ber 18 that Mr. Bennert frequently sent circulars 
to the school that were posted on the bulletin 
board f A. Yes, and I also have a certificate signed 
by Mr. Benn ert for special work done here, too. 

Q. And this letter was first shown you, or the 
fir~t time that you ever saw it, you say, was on 
May 10, 1933, is that right 1 A. Well, if that was 
the day I was suspended, yes. 

Q. May 10, 1933, was the day- A. Yes, yes, 
that's right. 

Q. (Continuing) that the trial was heldf A. 
Yes. 

Q. You heard Mr. Sherrill testify that you 
brought this letter to him, didn't you f A. I. cer-
tainly did. 

Q._ Tha t is not true f A. Absolutely not. May 
I say, Mr . Green, I went 'on trial on this count, 
and I was acquitted in New York--

Mr. Dworetz: Miss Smith, just answer. 

Q. You heard Miss Hawkins testify that she 
was prese nt at the time th~t you introduced this 
letter to Mr. SherrilU A. I certainly did. 

Q. Tha t is not true, either 1 A. How can it be f 

10 

20 

30 

Q. And you heard Mr. Thien testify that you 4:0 
produced this letter, or the letter was produced 
in your presence, and it was discussed by the 
three of you 1 A. And that is not true. 
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Q. And that is not true. And you heard Mr. 
Sparks testify that the letter was · atta ched to this 
copy or to a copy of the Teachers' Pens ion and 
Annuity Fund certificate? A. I disc redit all of 
his witnesses that Mr. Sherrill brought in. 

lQ. Q. That is not true, also? A. I discredit every 

20 ·: 

one of them. 
Q. But you did have some busine ss with Mr. 

Sparks, didn't you 1 A. Why, I didn 't have any 
business with Mr. Sparks. 

Q. You remember assigning your pension fund 
or your rights to your pension fund 1 A. Yes. 

Q. To Mr. Sherrill, don't you? A. I certainly 
do, yes. 

Q. And in order to do that properly , your sig-
nature had been witnessed by a coupl e of wit-
nesses, hadn't it? A. Yes, but I didn't request the 
witnesses, Mr. Sherrill asked the witn esses. 

Q. And you went with Mr. Sherrill ? A. I did 
not. 

Q. Mr. Sparks didn't see you sign that 1 A. No, 
he didn't see me sign that. It was sign ed in Mr. 
Sherrill 's office and Mr. Sparks worke d further 
up, so I understood. 

Q. What was the purpose in assigning thi s pen-
sion fund to the Guiana Realty Corpora tion 1 A. 
Well, Mr. Sherrill told me that sometim es he has 
trouble collecting from the school teach ers and 
like that, and he said he didn't like to embarrass 
them. He said as long as I lived and everything 
went normally he felt as though he woul d get his 
money, but, he said in case anything hap pened to 
me how could he get his money, and tha t's how 
the pension fund came up. 

Q. It wasn't assigned as security, was it 1 A. 
"'\¥hy, no, the co-makers were the security. 
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Q. When you completed this loan or the nego-
tiations for this loan with the application, that was 
done in Sher rill 's office, is that right 1 A. Yes. 

Q. And fr om Sherrill 's office you went to the 
bankf A. Yes .. Mr. Sherrill stopped and got his 
car from the gara ge, and he went in- if I am not 
mistaken, he said he was going to get a signature, 
and I am quite sure that he got Mr. Spark's sig -
nature. 

Q. How far is the bank from Sherrill 's office? 
A. If I am not mistaken, I think it is at 150th 
Street. Mr. Sherr ill is at 135th. 

(Mr . Green here asks Mr. Sherrill as to 
the locat ion of the bank.) 

Q. And you went in the car with Mr. Sherrill 
to the branc h at 150th Street? A. Yes, I think it 
was the main bank. 

Mr. Bra gg: It was at that time. 

Q. You never paid this loan, did you 1 A. Mr. 
Green, at the time the loan was made I gave Mr. 
Sherrill fifty dollars. I gave the office five dollars. 
Since then I have paid one hundred and fifty-four 
dollars. Mr. Sherrill also has a judgment. 

Q. Did you pay the loan? A. How could I pay 
the loan. I have not been working. 

Q. I show you Exhibit P-6, and ask you what 
that is suppose d to represent? A. A check. 

Q. To whom and for what ? A. To the Guiana 
Realty Corpora tion for the obligation. I paid one 
hundred and fifty-four dollar s after that was is- , 
sued. 

Mr. Rittenberg: 
check1 

That refers to ·what 
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The Chairman : This is the five hundred 
- dollar check. 

Mr. Dworetz: Is the exhibit ,on it? 
Mr. Green: . P-6. 
The Chairman : Yes, P ~6. 

Q. When did you give that to Sherri m A. On 
the 17th of October, 1932. 

Q. What was that for? A. Well, it was to repay 
the loan. We had expected some money in about 
that time, and thought we would be able to take 
care of it, at least, my father did. I was going 
by what he told me, and Mr. Sherrill said he ex-
pected to go to the _hospital and if we would leave 
a check it would facilitate matters for his office, 
which I did. 

Q. The check wasn't paid, was it? A. No. Ab-
solutely no. 

Q. I show you this check marked Exhi bit P-10, 
and ask you what that represents? A. That rep-
resents the same obligation, plus expens es. 

Q. "December 5, 1933", and that check wasn't 
met, when it was put through for collecti on f A. 
No, it wasn't, for the same reason, but there was 
money paid on the principal shortly after , one hun-
dred and fifty-four dollars paid a few days after 
that. 

Q. A few days after you issued that, and you 
found out it had not been paid, then you wrote to 
Mr. Bragg and told him it had been made good and 
re-deposit it, didn't you? A. As we expect ed, yes. 

Q. And he re-deposited it? A. And it came back 
again. 

Q. And it was no good? A. No. 
Q. You filled this application out, didn' t you 7 

A. Well, which part do you mean, Mr. Green ? You 
mean my part? 
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Q. Yes? A. Yes, I filled my part out. 
Q. Why did you put down here in answer to the 

question: "Ha ve you tried to negotiate this loan 
through any rep utable "roan company or bank that 
makes persona l loans where you could probably 
obtain a longer period of time with smaller install-
ment payments to repay the loan?'' The answer 
is : "No." "If you have not tried, why don't 
you?" Answer was: "Was sent to Mr. Sherrill 
by Mr. John Wa lker. I prefer to do business with 
this corporation .'' Will you explain that, please? 
A. I told you that I don't remember. It is in the 
previous minu tes, -Mr. Green. 

Q. Well, tha t must have been true. At that time 
you remembere d, didn't you? A. Whatever I put 
down there wa s right, but I am not going into 
things. I will explain how that was. I told you 
there were several conversations, and I went at 
the instigation of my father. 

Q. So that when Mr. Thomas testified that he 
sent you to Mr . Walker and Mr. Walker testified 
that you came th ere and tried to borrow money and 
he wasn't able to help you out and that he sent you 
to Mr. Sherr ill, that was true, wasn't it? A. It 
was not true. 

:Q. Well, you put it in here that it was? A. I 
told you, Mr . Green. You were kind enough to 
read the prev ious minutes on that. If you would 
read the previ ous minutes you will get the proper 
explanation. , 

Q. Why did you put it there? A. I told you 
about it. 

Q. Why did you put in there that Mr. Walker 
sent you? A. At Mr. Sherrill 's suggestion. 

Q. Mr. Wa lker sent you where at Mr. Sherrill 's 
suggestion? A. I said that was put in at Mr. Sher-

10 

20 
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40 
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rill's suggestion. Evidently there was some con-
versation among the men. I told you I merely 
acted for my father, and I am only test ifying what 
I know. , 

Q. You put in there that Mr. Walke r sent you to 
1 O Mr. Sherrill, didn't you, A. It is down there in 

my handwriting. 
Q. Well, is that true, A. I am not going to say 

that it is true. 
Q. You swore that it was true, didn' t you 1 A. 

I told you Mr. Green that I acted fo r my father in 
the previous minutes. Just how it was done, I 
don't know, but I put it in at Mr. Sherrill 's sug-
gestion. 

· Q. Well, you wouldn't put anything in there at 
20 Mr. Sherrill's suggestion if it wasn't t rue, would 

you , A. There had been some conversat ion among 
the men. I told you I merely acted fo r my father. 

Q. That doesn't say anything about your father. 
That is your own statement. It says that you were 
sent there by Mr. Walked A. Mr. Gr een, at the 
previous hearing I said just who did the actual 
sending, that I didn't know. 

Q. But at the time that you filled thi s out there 

30 was no lapse of time. Then you knew well what 
the exact conditions were, didn't you , A. I didn't 
know what the exact conditions were. I tried to 
explain that I was advised by my fathe r, and I 
don't remember all of their conversation s. 

Q. Why did you put down there that you were 
sent by Mr. Walked A. At Mr. She r rill 's sug-
gestion. I explained before that there had been 
conversations among the men. 

Q. What men, A. Didn't I tell you tha t I was 

40 advised by my father and went at his suggestion. 
Otherwise, I would never have made the loan. 
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Q. Do you say now that you didn't go to Mr. 
Walker, and tha t Mr. Walker didn't send you to 
Mr. Thomas 1 A. Mr. Green --

Q. To Mr. Sherrill 1 A. Mr. Green, I still say 
who did the actua l sending, I don't know. I testi-
fied to that prev iously. 

Q. But you swore to this, didn't you 1 A. I 
certainly did. 

Q. And if you swore to it it must have been true 
at the time you swore to it, isn't that so 1 A. I told 
you that who did the actual sending I didn't know. 

Q. I am not asking about the actual sending- -
A. I refuse to answer any more. 

Q. (Continuing ) I am asking you if at the time 
you swore to the statement in this application, if 
that wasn't true1 A. (No answer.) 

Mr. Dworetz: Answer the question, Miss 
Smith. 

A. That was true , as far as I knew, but I said all 
along tha t I acted for my father. I didn't know 
his mind. 

The Chairman : · They are your answers, · 
not your father's. 

10 

20 

The Witness: Yes. 30 

By Mr. Green : 

Q. Now, on May 10, 1933, page 14 of the testi-
mony of Clara Smith: 

'' Q. Now, subsequent to the time that 
your note became due with Mr. Sherrill, did 
you vis it Mr. John Walker in New York 1 
A. No. 

Q. Never went to his office? A. When. 40 



10 

20 

236 

Clara L. Smith, for Defendant- Cross. 

Q. Did you go to Mr. Walker and request 
a loan of a thousand dollars 1 A. No. 

Q. And did you tell Mr. Walk er at any 
time that you had borrowed money from 
Mr. Sherrill and had repaid it? A. No. 

Q. Do you know Mr. Walked A. I don't 
know whether I know Mr. Walke r or not. I 
went over that explanation with Mr. Spitz 
tonight. 

Q. Well, you can give us the benefit of 
that explanation, whether you know the ma:n 
or not 1 A. Mr. Spitz, will you explain 1 

Q. No, no, you 1 A. Well, I explained to 
Mr. Spitz that I had been so man y different 
places since my father has been ill, that if I 
saw the man it would be a differ ent prop-
osi_tion. '' 

Q. You S.aw Mr. Walker last week, didn't you? 
A. I certainly did. 

Q. Did Mr. Walker send you to Mr. Sherrill or 
didn't he 1 A. I told you I acted at the instigation 
of my father. Just who is responsible for him 
getting me there, I don't know. 

30 Q. Then tell me one more question. With ref-
erence to these judgments and these debt s that you 
contracted as you say for your father in Sep-
tember, or that were owing by you in September, 
1932, they were for your father weren't they1 A. 
Absolutely. 

Q. But you obligated yourself to pay them, 
didn't you 1 A. If you wish to put it that way. 

Q. I don't wish to put it that way. Because 
it is that way, isn't it1 A. Well, I don't under 

40 stand law like you do. 
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Q . .And you wer e in debt at that time, at the 
time that this app lication was made you were · in 
debt to these var ious people that I referred to 
before? A.. They were not judgments, Mr. Green. 

Q. I don't care whether they were judgments. · 
I didn't say that they were judgments? A. You 1 O 
did before. 

Q. I said tha t Kita y Brothers have taken a judg -
ment against you, and these other people have 
taken judgments against you since that time, but 
at that time they weren't judgments, they were 
debts, weren't they? A. Yes, they were debts. I 
stated on the app lication: '' For debts and out-
standing checks.'' 

Q. When you answ ered the question: '' Are you 
at the presen t time subject to any financial obliga-
tions that are not mentioned here", when you an-
swered that ques tion : "No", you weren't tell-
ing the truth, were you ? A. I will not say that. 

Q . .All righ t, tha t 's an answer. 

By Mr. Dworetz: 

Q. Miss Smith, ar e you willing to pay the loan ? 
A. Why, I never r efused to pay it, Mr. Dworetz. 

20 

Q. Miss Smith , these debts and obligations that 30 
Mr. Green has been talking about, thes e debts 
and obligations or iginally arose from transactions 
of your fathe r? A. Absolutely . 

Q. And you agre ed to pay these debts? A. Yes, 
and I still agree to pay them. 

Q. Miss Smith, is it not true that you bor r owed 
five hundred dollars on September 15, 1932, from 
the Guiana Realty Corporation ? A. Yes, it is 
true. · 

Q. Is it not tru e that the first payment was due 40 
on the fifteenth of October, 19321 A. Yes. 
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Q. Two hundred and fifty dollars. I s it not true 
that on the fifteenth of November th ere was an-
other payment of two hundred and fifty dollars 
due1 A. Yes. 

Q. Referring to Exhibit P-6, dated October 24, 
lO 19S2, to the Guiana Realty Corpo ration. That 

check was in payment of the full amount before 
the obligation was due 1 A. Yes, at Mr. Sherrill's 
suggestion. 

Q. When did he receive it 1 A. On the seven-
teenth of October. He said he was goin g to the hos-
pital, and would like to have things cleared up if 
he could. 

Q. He asked for the money before th e obligation 
was due 1 A. Absolutely. 

20 Q. And you offered check marked an Exhibit 
P-6 1 A. Yes. 

By Commissioner Patmos: 
Q. Miss Smith, at any time did your father ac-

company you to New York in negoti ating this 
loan 1 A. No, he was unable to. 

Q. He wasn't among the men that you say were 
discussing the loan 1 A. Why, I don't know when 

30 he discussed it, Mr. Patmos. 
Q. He wasn't over in New York discu ssing the 

loan among the men that were involved 1 A. No, 
he didn't come over. My mother went over with 
me. 

Mr. Dworetz: At this time I would like 
to offer in evidence, if the Secretar y will be 
kind, the minutes of the Board of Educa-
tion calling for the reinstatement of Clara 
L. Smith; also I ask to off er in evidence 

-iV the resolution suspending Clara L. Smith, 
and also I ask that it be introduce d in evi-
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dence the testimony, argument and finding 
of the Board; the resolution of the Board 
suspending and dismissing Clara L. Smith, 
and also the decision of the State Commis -
sioner that was promulgated I believe on the, 10 twenty-fifth of September, 1934. 

Mr. Green: I can't see any bearing it 
has so fa r as the minutes are concerned, 
but r' will consent that they ·go into the 
record. That's all I can consent to. 

Mr. Dworetz: I am sur~ that the Chair~ 
man realizes my request. After all, it is 
part of our defense, the res judicata, and 
I think th ese matters should be in evidence. 

The Chairman: Well, I don't suppose 
you can introduce the whole book of it, the 
contents of it-make a big record of it. 

Mr. Dworetz: Offer it as an exhibit. 
Don't have to type the whole testimony. 

The Chairman : · All right. It will be 
admitted. 

Mr. Dworetz: Only thing is I ask that 
it be mar ked. Don't necessarily have to be 
marked up now. 

The Chairman: All right. 

THOMAS ARTHUR LESTER, sworn as a wit-
ness on behalf of the defendant, testifies as follows: 

Direct examin ation by Mr. Dworetz: 

Q. Mr. L~ster, where do you live? A. 12 Gray 
Street, Montclair. 

20 

30 

Q. Did you have occasion to visit Mr. Sherrill 40 
on the ninet eenth of April, ' 1933? A. I did. 
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Q. For what purpose? A. Went by request of 
Miss Smith to find out the balance due on a loan 
at that time. 

Q. Did he tell you the amount due? A. He told 
me the amount due was approximatel y four hun-

l O dred and thirty-eight dollars. 

20 

Q. Did you ask him about the one hundred and 
fifty -four dollars that was paid? A. Yes, I did. 
I asked him what about that, since there was a 
difference amounting to four hundred and thirty-
eight. He said he got the four hundred and thirty-
eight from additional expenses, communicating 
and coming over here. 

Q. Did he say anything relative to Miss Smith's 
position as a teacher in the City of Pate rson? 

Mr. Green: That of course is leading. 

Q. vVhat did he say? A. He talked to me about 
the loan being made, generally. 

Q. Yes ? A. And he was very displea sed at the 
time because the loan had not been paid, and he 
said that he would like to see Miss Smit h lose her 
position, and he went on to say he didn't care 
anything about the money but it was the principle 

30 of the thing involved, and his attorney, Mr. Bragg, 
immediately asked him if he meant that he didn't 
care anything about the money. He said, no, no, 
if the money was paid he would drop the whole 
thing. 

Q. Mr. Lester, do you recall giving Miss Smith 
a check in the sum of six hundred dollars drawn on, 
the Montclair Trust Company, on or about De-
cember 7th, 1932? A. Yes. 

Q. Do you recall that check marked as an ex-
40 hibit in the previous trial that was held, I be 

lieve, in May, 19331 A. I do, yes. 



241 

Thomas Arthur Lester, for Defendant-Cross. 
Henry C. Allen, for Defendant - Direct. 

Q. Was that check paid? A. It was not paid. 
Q. Do you know, Mr. Lester, whether or not 

Miss Smith drew checks against the check that you 
gave her of her six hundred dollars? 

Mr. Green : I object to that. How would 
he know that? It is entirely speculative. 

Mr. Dworetz: He can answer the ques-
tion yes or no. 

Mr. Green: All right. 

A. I couldn't answ er that, Mr. Dworetz. 
Q. How long have you known Miss Smith? A. 

As far as I can remember I have known her about 
seventeen year s. 

Cross examinati on by Mr. Green: 

Q. You testified at the last hearing, didn't you, 
Mr. Lested A. Yes, I did. 

HENRY C. ALLEN, sworn as a witness on be-
half of the defen dant, testifies as follows : 

Direct examina tion by JJ1 r. Dworetz: 

Q. Mr. Allen , do you know Miss Clara Smith? 
A. I do. 

Q. What positio n do you hold at the present 
time 1 A. I am postmaster. 

Q. What is your occupation? A. I am a lawyer 
by profession. I am postmaster now. 

Q. How long have you known Clara Smith? A. 
Oh, about twen ty years, I guess. 

Q. Mr. Allen, do you know Miss Smith's repu-
tation in the community where she resides for 
morality and honesty? A. I think so, yes. 

10 

30 

40 
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Q. Will you tell us what it is 1 A. I have never 
heard anything but good of her SQ far as her 
morality and honesty is concerned. 

Q. Mr. Allen, would you say that she is a fit 
person to teach in the school system of the City of 

lO Paterson 1 

20 

30 

Mr. Green: I object to it. How can Mr. 
Allen testify as to her character 1 

Mr. Dworetz : Do you want 1to ask Mr. 
Allen any questions 1 

Mr. Green: No, but I am obj ecting to 
the question. 

Mr. Dworetz: Withdraw the last ques-
tion. 

Cross examination by M. r. Green: 
Q. Mr. Allen, you testified as a witness for Miss 

Smith at the previous hearing1 A. Yes. 
Q. A.nd you testified as a character witness in 

the criminal proceedings 1 A. No. 
Q. You did not1 A. No. 
Q. But you have appeared before the Board on 

other occasions on behalf of Miss Smith 1 A. I 
have. 

Q. If there was proof to the effect th at Miss 
Smith had forged the name of Mr. Bennert, 
General Supervisor of Schools to a lette r, and to 
-to a letter, would that change your opinion of 
Miss Smith's characted 

Mr. Dworetz: I object to the question. 
There is absolutely no evidence in this case 
that it was forged. 

Mr. Green: I am not saying tha t there 
is. I am asking if there was. 

Mr. Dworetz: I don't think it is a proper 
hypothetical question, and I object to it. 

Mr. Green: Withdraw the quest ion. 
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REV. GEORGE BRABHAM, sworn as a wit-
ness on behalf of the defendant, testifies as fol-
lows: 

Direct exa1ninati on by Mr. Dworetz: 

Q. Reverend Brabham, you are a minister of 
the Gospel 1 A. Yes. 

Q. What Chur ch 1 A. St. Augustine Presby-
terian Church, P aterson. 

Q. How long 1 A. Six years, little more than 
six years. 

Q. How long have you known Miss Smith 1 A. 
Ever since I have been in Paterson, about six 

10 

years. 20 . 
Q. What is her reputation in the community 

where she reside s for morality and honesty 1 A. 
Her reputation is very good in the community 
where she resides . 

No cross ext1,mina tion: 

ALBERT P E SSA U, sworn as a witness on 
behalf of the defendant, testifies as follows: 30 

Direct exami na tion by Mr. Dworetz: 

Q. Mr. Pes sau, where do you reside 1 A. Third 
Ward, 276 F ifth Avenue. 

Q. What school is located in that district 1 A. 
18. 

Q. Do you know the reputation of Miss Smith 
in the neighb orhood where she resides 1 

Mr. Green: I object to the question. 40 
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By Mr. Green: 

Q. How lop,g have you ~nown Miss Smith 1 A. 
For the last two or three years. 

Q. And do you corrie in contact with people that 
lO'. are intimately ~cquainted with Miss SmitM A. 

Well, I can't say that I do, no, but I did make it 
my business to go out and find out since I read the 
article that she--

Q. Just a minute. Since you read th e article 
where 1 A .. In the newspapers. 

Q. When was that1 A. I don't just r emember 
the date. It had one of her trials here. 
. Q. Recently1 A. Yes, recently. 

Mr. Green: I object to the whne ss testi-
20 fying to general reputation. He is not able 

to qualify. He went out with a set purpose 
after he read certain statements in the 
newspapers. 

30 

40 

The Witness: No. 
Mr. Green: I am talking to the Chair. 
The Chairman: It doesn't seem to be 

very general knowledge. 

By Mr. Dworetz: 

Q. Did you know Miss Smith prior to the 
charges 1 A. Yes. 

Q. In May, 19331 A. Yes. 
Q. Do you know what her reputation was at the 

time--
Mr. Green: I object to the quest ion. I 

just asked him if he came in conta ct with 
people that knew Miss Smith, person ally-

The Witness: And I said "No" . Not 
people that knew Miss Smith, no, but I did 
know her personally at the time. 
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Mr. Green: We are not talking to you 
personally , but if you knew her personally, 
that is not general reputation. 

Bv Mr. Dworetz : 
10 

Q. Mr. Pes sau, did you ever hear anything bad 
about Miss Smith ~ A. No, sir, that's why I went 
out. 

Mr. Green: No questions. You are 
finished. 

The Wi tness: That's why I went out to 
get petiti on and find out the girl's reputa-
tion. 

(Witne ss leaves envelope with conteI_1ts 
on table.) 20 · 

Mr. Dworetz: Do you want it in 
evidence~ 

Mr. Green: It is up to the Chair. 
The Chairman: No, we don't want it. 

Mr . Dworetz: At this time I would like 
to make application to the Board to con-
tinue this matter for the express purpose 
of obta ining the testimony of-I believe 
his name was Cyril Wilson-one of the 30 
tellers in the Dunbar National Bank. I 
have been unable to locate him. 

The Chairman: What do you want to 
prove by him~ Maybe you can admit it 

Mr. Green: What do you want to prove 
by him. 

Mr. Dworetz: That Mr. Thien was not ' 
pr esent at the time Miss Smith cashed the 
check. 

Mr. Green: Well, counsel has had a week 40 
-he knew about it about a week, and he got 
the name and address. 
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The ·Chairman : ·;J don't think we ought 
to put it off for that. I don't see any 
necessity for -it. · 

Mr. Dworetz: After all, you have to 
realize that the witness comes from out of 
the State, and the first time his name was 
mentioned in this case, the first time I had 
opportunity to have to do anything about 
the witness was last Thursday. At least, 
we ought to have an opportunity to get him 
in. After _all, he is not a resident of this 
State. That is one of the reasons I made 
request at the outset of the trial that the 
proceedings _be stayed, to give us an 
opportunity to get all of the necessary wit-

-nesses. . 
Mr. Green: Miss Smith testified _she 

spoke to Mr. Thien. She admitted that 
she saw him, and she admitted tonight- . 

Mr. Dworetz: Now, that's your testi-
mony. The record speaks for itself. 

Mr. Green: The testimony is in the 
record, and I remember well what it-

Mr. Dworetz: I address myself to the 
Chair, and I would like to have an oppor-
tunity to get the witness, Cyril Wilson. 

The Chairman : I don't think it is 
material. 

Mr. Dworetz: I think it is extremely 
material. 

The Chairman : Well, the Chair doesn't. 
If you want a vote on it--

Mr. Dworetz: Yes, call the roll. 
The Chairman: That the request be 

denied. 
Mr. Green: The roll call is on whether 

the matter should be laid off. 
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Commissioner O 'Dea: Mr. Chairman, I 
move that the request be deni~d. 

Mr. Torrey: Second the motion. 
The Chairman: Regularly moved and 

seconded that the ~equest be denied. All 
those in favor say ''aye,'' contrary, ''no.'' 
The secretary will call the roll. 

The Secretary : ( Calling roll.) Commis-
sioners Donohue? 

Commissioner Donohue : Aye. 
The Secretary : Flitcroft? 
Commissioner Flitcroft: Aye. 
The Secretary : Gro bart? 
Commissioner Gro bart : Aye. 
The Secretary : 0 'Dea? 
Commissioner O 'Dea : Aye. 
The Secretary: Patmos? 
Commissioner Patmos: Aye. 
The Secretary : Torrey? 
Commissioner Torrey: Aye. 
The Secretary : Walker? 
Commissioner Walker : Aye. 
The Secretary : Finn? 
Commissioner Finn : Aye. 
The Secretary: Eight in the affirmative, 

none in the negative. 
The Chairman · Request is denied. 
Mr. Dworetz: Mr. Chairman-Will · you 

allow an exception? 
The Chairman: Certainly. 
Mr. Dworetz: At this time I move for 

a dismissal of the charges based on the 
argument that was set forth at the outset 
of this trial, also the arguments advanced 
after the complainant's case was put in, 
and on behalf of the testimony in the 

1'0 
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evidence that you produced on behalf of 
the defendant. 

The Chairman : Entertain a motion by 
all of the members 1 

Commissioner Torrey : I move that the 
request be denied. 

Commissioner O 'Dea : Second the motion. 
The Chairman : Regularly moved and 

seconded that the request of counsel for 
the dismissal of the charges be denied. All 
those in favor say "aye," contrary "no." 
The secretary will call the roll. 

The Secretary: ( Calling roll.) Com-
missioners Donohue 1 

Commissioner Donohue : · Aye. 
The Secretary: Flitcroft 1 
Commissioner Flitcroft: Aye. 
The Secretary : Gro bart? 
Commissioner Grobart: Aye. 
The Secretary : . 0 'Dea? 
Commissioner O 'Dea : Aye. 
The Secretary: Patmos? 
Commissioner Patmos: Aye. 
The Secretary: Torrey? 
Commissioner Torrey: Aye. 
The Secretary : Walker? 
Commissioner Walker : Aye. 
The Secretary : Finn? 
Commissioner Finn : Aye. 
The Secretary: Eight in the affirmative. 

None in the negative. 
Mr 1 Dworetz: In reference to my ap· 

plication for offering into evidence the 
minutes of the Board of Education 0alling 
for the reinstatement of Clara L. Smith, 
the resolution suspending Clara L. Smithi 



249 · 

Transcript of Testimony. 

the entire record of previous hearing con-
cerning the charges, testimony, argument 
of counsel and finding of the Board, the 
resolution of the Board suspending and 
d1smissing Clara L. Smith, it is agreed 
between counsel that they be marked as 
one exhibit, and also the decision of the 
State Commissioner of Education. 

The Chairman: Be so admitted. 
(Marked Exhibit D-4.) 
Page 389, Minutes of the Board of Edu-

cation, April 26, 1933. 
Page 409, May 10, 1933, adjourned meet-

ing of the Board of Education. 
Page 415 of the minutes of May 10, 1933: 
'' The President: The Board after a con-

sideration of the evidence in the matter of 
the complaint of the Guiana Realty Com-
pany against Clara L. Smith, finds Clara L. 
Smith guilty of conduct unbecoming a 
teacher in the public school system of Pat-
erson. 

"The judgment of the Board is that Clara 

10 

20 '. 

L. Smith be suspended from teaching in the 
public schools of Paterson until February SO 
1, 1934, without pay, at which time her ap-
plication for reinstatement will be given 
consideration. 

"Regularly moved and seconded that the 
findings of the Board be approved. All iJ). 
favor say aye, contrary no. 

'' (Roll call by the Secretary showed six 
members in the affirmative, none in the neg-
ative.)" 

40 
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CLARA L. SMITH, 

Appellant, 

vs. 

BOARD OF EDUCATION 

OF THE CITY OF PATERSON, 

Respondent. 

Decision of 
Commis-
sioner of 
Educa -
tion. 

Charges were presented to the Pater son 
Board of Education by the Guiana Realty 
Company, of the City of New York, setting 
forth that Miss Smith secured a loan from 
that corporation through misrepresentation 
which, in its opinion, made her irresponsible 
and morally unfit to teach school. Miss 
Smith, who was protected in her employ-
ment by the Tenure of Office Act, was served 
with a copy of the charges and on April 26 
and March 10, 1933, the boa rd heard the evi-
dence presented by counsel at both hearings, 
at the conclusion of which the board, by a 
vote of six in the affirmative and none in 
the negative, adopted the following: 

'' The judgment of the board is that Clara 
L. Smith be suspended from teaching in the 

· public schools of Paterson until Februar y 1, 
1934, without pay, at which time her appli-
cation for reinstatement will be given con-
sideration.'' 

' ,'Mr. O'Dea, a board member, who was 
not present at the first hearing, sat in the 
second and voted for the suspension, which 
became effective as of May 10, 1933. It is 
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admitted that appellant did not thereafter 
offer her services to the board until Feb-
ruary 6, 1934, when she applied for rein-
statement and that on May 3, 1934, the com-
mittee on education directed that the app li-
cation of the appellant be denied, such ac-
tion was ratified by the board on May 10, 
1934. 

Jt was not until June 8, 1934, that Miss 
Smith appealed to the Commissioner of Edu-
cation protesting her suspension as of May 
10, 1933, and the board's refusal of rein-
statement on May 10, 1934. 

Chapter 188 P. L. 1934, recites that no 
tenure teacher shall be dismissed except 
upon written charges and a formal hearing. 
There is no provision applicable to suspen-
sion. Under the conditions in this case, it 
is not necessary to determine the board's 
right to suspend the appellant since during 
the period thereof she neither offered her 
services to the board nor appealed its ac-
tion to the Commissioner. Miss Smith can -
not claim compensation for work she did 
not offer to perform. Even if appellant had 
offered her services, she could not come into 
court on June 8, 1934, to protest an action 
of the board taken on May 10, 1933. Deci-
sions of State Board of Education: 

Gleason vs. Bayonne Board of Education, 
May 6, 1933; Carpenter vs. Hackensack 
Board of Education, April 14, 1934; Aesch -
bach vs. Secaucus Board of Education, May 
12, 1934. 

Appellant appears to hold that her dis-
missal was of May 10, 1934, following the 
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board's refusal of her services on February 
6, 1934, and in this view the Commissioner 

· concurs. 
It is the contention of appellant's counsel 

that Miss Smith was unfairly treated and 
illeg ally dismissed since a member of the 
board, without hearing all the testimony, 
voted for her conviction. In support of this 
contention he quotes the Supreme Court 
case of Kelly vs. Bishop et als. ~ 119 Atl. 6, 
in which Justice Bergen, speaking for the· 

. Court said : 
'' The rule is fundamental that a person 

who has not heard the testimony in a given 
case occupies no legal status as arbiter or 
judge to adjudicate upon the cause. The 
participation of one of the commissioners 
in adjudicating the guilt of the prosecutor 
on testimony he has never heard is fatal to 
the conviction and without it the resolution 
of dismissal must fall.'' 

A similar ruling Eisenberg vs. Cliffside 
Park, 92 N. J. L., 321, is cited in the above 
case. , In accordance with this ruling of the 
Supreme Court, Miss Smith was illegally 
dismissed. The Board of Education of the 
City of Paterson is directed to pay her sal-
ary from February 6, 1934, and to imme-
diately reinstate her as a teacher in its 
school system. 

CHARLES H. ELLIOTT , 

Commissioner of Education. 

Dated December 25, 1934.'' 
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Mr. Dworetz: We will waive summation. 
Mr. Green: I waive summation. 
The Chairman: Then, I guess the members 

better retire. 
Commissioner Patmos : I so move, Mr. Chair-

man. 
Commissioner Finn: I second the motion. 
The Chairman: Regularly moved and seconded 

that we retire to deliberate on this case. All those 
in favor say ''aye,'' contrary ''no.'' Secretary 
will call the roll. 

The Secretary: Commissioners Donohue? 
Commissioner Donohue : Aye. 
The Secretary: Flitcroft? 
Commissioner Flitcroft: Aye: 
The Secretary: Grobart? 
Commissioner Grobart? Aye. 
The Secretary : 0 'Dea 1 
Commissioner O 'Dea : Aye. 
The Secretary: Patmos? 
Commissioner Patmos: Aye. 
The Secretary: Torrey? 
Commissioner Torrey: Aye. 
The Secretary : Walker? 
Commissioner Walker: Aye. 
The Secretary : Finn? 
Commissioner Finn : Aye. 
The Secretary: Eight in the affirmative. None 

in the negative. 

(After an executive session, the Board recon-
vened at 11 :40 P. M.) 

The Chairman: The secretary will call the roll. 
The Secretary: Commissioners Donohue? 
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Commissioner Donohue: Present. 
The Secretary: Flitcroft 1 
Commissioner Flitcroft: Here. 
The Secretary : Gro bart? 
Commissioner Gro bart : Here. 
The Secretary: 0 'Dea 1 
Commissioner O 'Dea : Here. 
The Secretary: Patmos? 
Commissioner Patmos : Here. 
The Secretary: Torrey? 
Commissioner Torrey: Here. 
The Secretary: Walker 1 
Commissioner Walker : Here. 
The Secretary : Finn? 
Commissioner Finn: Here. 
The Secretary: Eight present. 
The Chairman: Quorum present. 
We have the finding of the Board here as fol-

' lows: 
The members of the Board of Education of the 

City of Paterson, in the County of Passaic, having 
heard all of the evidence offered in the matter of 
the Guiana Realty Corporation, complainant, vs. 
Clara L. Smith, defendant, that the said Clara L. 
Smith did fraudulently forge, or cause to be forged, 

30 a letter purporting to be signed by Lewis A. Ben-
nert, General Supervisor of Schools of the City of 
Paterson, and further, that she did utter the afore-
said letter to various persons, and particularly to 
William Sherrill, president of the Guiana Realty 
Corporation for the purpose of inducing the said 
Guiana Realty Corporation to loan her the sum 
of five hundred dollars; and also that the said 
Clara L. Smith did forge or cause to be forged 
the name of Benjamin Thomas as a co-maker on 

40 a note given by the said Clara L. Smith to the 
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Guiana Realty Corporation for the further pur-
pose of inducing the said Guiana Realty Corpora-
tion to loan her the sum of five hundred 'dollars. 

In accordance with the evidence hereinbefo~e 
referred to and based upon this and the entire 
record taken in the proceedings on Thursday, Oc-
tober 18, 1934, and Wednesday, October 24, 1934, 
which entire record is made part of these findings, 
we find that it is true in fact that the said Clara 
L. Smith was guilty of misrepresentation and 
fraud in the making of the application for the bor-
rowing of five hundred dollars from the Guiana 
Realty Corporation, and that l)y reason of her 
misrepresentation, fraud, forgery and the utter -
ing by her of the forged letter and documents 
hereinbefore refarred to, and her dishonesty there-
in, lack of integrity and fraudulent misrepresen -
tation, that she is wholly irresponsible and unfit 
to teach or supervise children attending the 
schools of the public school system of the City 
of Paterson, New Jersey, and we find her guilty 
of conduct unbecoming a teacher, and it is the 
judgment of this board of education of the City 
of Paterson in the County of Passaic, that she 
be dismissed as a teacher in the public schools of 
Paterson, New Jersey. 

Dated October 24, 1934. 
Commissioner Torrey: · I move that these find-

ings be adopted. 
Commissioner O 'Dea : Second the motion. 
The Chairman: Regularly moved and seconded 

that these findings be adopted. All in favor say 
' 'aye,'' contrary ''no.'' The secretary will call 
the roll. 

The Secretary: Commissioners Donohue? 
Commissioner Donohue : Aye. 
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The Secretary: Flitcroft 1 
Commissioner Flitcroft: Aye. 
The Secretary: GrobarU 
Commissioner Grobart: Aye . 
. The Secretary : 0 'Dea 1 
Commissioner O 'Dea: Aye. 
The· Secretary: Patmos 1 
Commissioner Patmos: Aye. 
The Secretary : Torrey 1 
Commissioner Torrey: Aye. 
The Secretary: Walker 1 
Commissioner -Walker: Aye. 
The Secretary: Finn 1 
Commissioner Finn: Aye. 
The Secretary: Eight in the affirmative. None 

in the negative. 
The Chairman : It is carried. 
Any further business before the Chair ? 
Mr. Green: I have none . 
. Commissioner O 'Dea: Move we adjourn. 
Commissioner Finn: Second the motion. 
The Chairman: Regularly moved and seconded 

that we adjourn. All in favor say "aye," con~ 
trary "no." 

(Motion carried, eight in the affirmative, none 
in the negative.) 

CERTIFICATE OF STENOGRAPHER. 

Tms IS To CERTIFY that the foregoing is a true 
and accurate transcript of the shorthand notes 
of testimony taken by me in the above stated 
matter at the time and place hereinbefore set forth. 

PETER O 'BYRNE, 
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BOARD OF EDUCATION 
OF THE CITY OF PATERSON 

IN THE COUNTY OF PASSAIC. 

GurAN A REALTY CoRPORATION, 
a corporation, 

Complainant, 
vs. 

CLARA L. SMITH. 

Charges. 

To THE MEMBERS OF THE BoARD oF EDUCATION OF 
THE CITY OF PATERSON IN THE CouNTY OF 
PASSAIC: 

Ladies and Gentlemen :-

The Guiana Realty Corporation, a corporation, 
by William Sherrill, its President, does hereby 
Charge that Clara L. Smith, a teacher in the em- · 
ploy of the Board of Education of the City of 
Paterson in the County of Passaic, is guilty of 
conduct unbecoming a teacher. 

FrnsT CouNT : 

1. That the Guiana Realty Corporation is a 
realty corporation, existing by virtue of and under 
the laws of the State of New York. 

2. That on or about the 15th day of September 
1932 Clara L. Smith, a teacher in the Public Schools 
of Paterson, New Jersey secured a loan of° $500.00 
(Five Hundred Dollars) from the Guiana Realty 
Corporation, evidenced by promissory note, the 

10 

20 

30 

same to be paid in two installments to-wit October ..io 
15 and November 15, 1932 respectively. 
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3. That on a questionaire furnished for the 
benefit of the petitioner to the borrower one of the 
endorsers, ] 1ilimore Smith states that he is the 
owner of property valued at $9,000 and the other 
endorser, Florence Smith states that she is th8 

1 O owner of realty valued at $8,000. 

20 ' 

30 ' 

4. That on the same questionaire Clara L. Smith 
stated that she was not obligated or indebted to 
anyone other than a Building Association. 

5. That on the due dates to -wit October 15 and 
November 15, 1932 Clara L. Smith . had tendered 
two worthless checks neither of which has as yet 
been honored though demand has been made for 
payment. 

6. That subsequent to this time to -wit, No-
vember 15, 1932, Clara L. Smith, defaulted in the 
payment of the note in question. 

7. That the Guiana Realty Corporation has 
numerous exhibits in the form of telegrams, letters, 
dishonored checks, deposit slips, etc., with ex-
travagant promises to make payment which 
promises indicate the unreliability of Clara L. 
Smith. 

8. That the Guiana Realty Corporation is in-
formed and verily believes that Clara L. Smith 
was indebted and obligated to numerous persons 
and institutions in various sums of money and at 
the time that she stated on the questionaire that 
she was not indebted to anyone other than a certain 
Building Association, judgments had been ob-
tained against her in the State of New Jersey for 
money due to others at the time that she obtained 

40 a loan from the Guiana Realty Corporation. 
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9. That while Clara L. Smith was indebted to 
the Guiana Realty Corporation she attempted to 
secure a loan from J. W. Walker of New York 
City for the sum of $1,000 ( One Thousand Dollars) 
and informed Mr.Walker that she was not indebted 
to the Guiana Realty Corporation but that she had 
paid back to the Corporation the loan previously 
secured from it. 

10.~ That in making the loan to Clara L. Smith 
the Guiana Realty Corporation had relied upqn 
certain representations made by Clara L. Smith, 
relative to the availability of her New Jersey 
Pension and Annuity Fund money as security for 
the money borrowed from the Guiana Realty Cor-
poration, and at the time Clara L. Smith secured 
the loan from the Guiana Realty Corporation, she 
exhibited to William Sherrill, its President, a 
statement from the Board of Education of Pater-
son, New Jersey which by its terms, states '' Any 
teacher of our city who uses this fund as security 
in any transaction is really _risking his or her posi-
tion in case of default.'' Miss Clara L. Smith did 
use this fund as security. Miss Clara L. Smith 
has defaulted in payment. 

11. That since November 15th, the day on which 
the note in question became due and payable, every 
effort has been made to collect the sum above 
mentioned, repeated demands have been made to 
Miss Clara L. Smith, the matter has been referred 
to the Board of Education of the City of Paterson, 
New .Jersey, the Commissioner of Education at 
Trenton, New Jersey, the State Pension and 
Annuity Bureau and the Prosecutor of Passaic 
County and except for three Wes tern Union Checks 
in the aggregate sum of $154.00 (One Hundred 
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Fifty -four Dollars) Clara L. Smith has neglected 
and failed to pay the amount due to the Guiana 
Realty Corporation of $500.00 (Five Hundred 
Dollars). 

(Twelfth paragraph struck out.) 

13. That the said Clara L. Smith was guilty of 
misrepresentation and fraud in the making of the 
application for the borrowing of the Five Hun-
dred ( $500.00) Dollars as herein before set forth. 

WHERE FORE your complainant requests that the 
said Clara L. Smith, by virtue of her dishonesty, 

. lack of integrity, fraudulent misrepresentations 
and forgery, be removed from her position as a 
teacher in the Public Schools in the City of Pater-
son, New Jersey, as a person wholly irresponsible 
and morally unfit to teach, supervise, or give 
moral guidance to the children under her direction. 
Dated: October 9, 1934. 

GurAN A REALTY CoRPORATION. 
By WILLIAM SHERRILL, 

President. 

Exhibit P-2. 

(COPY) 

TELEGRAM 

TEACHERS PENSION AND ANNUITY FUND 
STATE HOUSE TRENTON N. J. 

PLEASE TELL US TOTAL AMOUNT EACH HAS STANDING 
TO HIS CREDIT INCLUDING INTEREST TO DATE OUR 

NUMBERS ARE 11557 AND 1096 MAIL EACH A BENEFICI-
ARY TRANSFER BLANK TELEGRAPH INFORMATION C O D 

AT ONCE 
CLARA LAND FLORENCE A SMITH 
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(COPY) 

TEACHERS' PENSION AND ANNUITY FUND 
State of New Jersey 

1012 Trenton Trust Building 
Trenton, N. J. 

Phone 6410 

Miss Clam L. Smith, 
c/o Thos. F. Kelly, Secretary 
Board of Education, 
Paterson, New Jersey. 

Dear Madam: 

P. 0. Box 840 
June 8, 1932 

10 

Receipt is acknowledged of your telegram re-- 20 
ceived this morning as follows : 

'' Please tell us total amount each has 
standing to his credit including interest 
to date our numbers are 11557 and 1096 
mail each a beneficiary transfer blank tele-
graph information C O D at 011ce." 

We sent you a telegram C. 0. D. this afternoon 
as follows: 

"July 1932 withdrawal values assuming 
June contributions paid including 3½% 
interest approximately $891.54 and $1146.96. 

· Letter follows care of Mr. Kelly." 

Assuming that a contribution of $9.78 will be 
deducted from your June 1932 salary as hereto-
fore you will have contributed to the fund a total 
of $754.70 and your sister, Florence A. Smith, will 
have contributed a total of $951.00. 3½ % interest 
on these accounts to July 1, 1932 give the values 
quoted in our telegram and confirmed above. 

In compliance with your request we enclose 
herewith forms on which each of you may nomi-

30 
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nate a beneficiary of his equity in the Annuity 
Savings Fund in ease of death while a member 
before retirement. 

If you contemplate leaving the service and with-
drawing your money form of application for with-
drawal may be secured from the Secretary of 
your employ~ng board or from this office. 

Miss Clara L. Smith #2 

The interest items quoted in this letter are not 
to be taken as estimates or guaranties but as 
approximations furnished at your request. 

Yours very truly, 

(signed) JoHN A. WooD 3d. 
JAW/MES 

Enc. 
Copy for Florence A. Smith 

Exhibit P-4. 

BOARD OF EDUCATIO~ 

' Paterson, N. J. 
Public School No. 18 

To Whom It May Concern: 

Secretary 

June 10, 1932. 

The Misses Smith, Florence A., and Clara L., 
have asked me to furnish the following informa-
tion concerning the Teacher's Pension and An-
nuity Fund. Former has $1845.16; credited to 
Clara L. $1415.23. 

The fund consists of accumulated deductions 
from the salary of the teacher plus interest and 

40 any possible dividends. All teachers employed in 
the city of Paterson are forced to accumulate this 
fund which increases each month. Dues are de-



y 
er 

h-
a-
f 

263 

Exhibit P-4. 

ducted from each check before same 1s pre-
sented to the teacher. Thus, the teacher has no 
choice in defaulting membership. 

Each teacher has the sole privilege of naming 
the beneficiary . . This may only be done by sign-
ing the proper nomination sheet and forwarding 
same to our Trenton office. These blanks will 
not be furnished upon request if there are any 
claims or complaints against the teacher con-
cerned. Thus, the presence of these blanks for 
proper signatures indicated that the teacher in 
question is permitted to transfer the fund. 

The fund will only be paid to the beneficiary 
after he or she has established his or her identity 
as the proper party to receive same. 

This fund is not an in surance. It is paid to 
the beneficiary in cilse of the death or resignation 
of the teach er in question . 

Any teacher of our city systein who uses this 
fund as security in any transaction is really risk-
ing his or her position in case of default. How-
ever, the Board of Education will not entertain 
any verbal complaint. '\1/RITTEN PROOF OF THE COM-
PLAINT MUST BE SUBMITTED . 
. Any teacher who is employed by us for thirty-

five or more years may retire, and, because of the 
strength of this fund, receive half pay as long 
as he or she may live. IN THIS CASE, THE BENE-
FICIARY HAS NO FURTHER CLAIM TO THE FUND. 

I sincerely hope that this information will be 
of value and assistance to those concerned, and 
will go far enough to say that there are not, and 
never have been any claims listed by our Board 
of Education against either of the young ladies 
concerned. 

LAB :Bss 

Very truly yours, 
LEWIS A. BENNERT J 

General Supervisor. 
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NEATLY 
FUJ?NISHED ROOMS 

'3.50 Per Week and Up 

- ·---- ····--·--·----------FOR IE5Eili. 

APPLICATION --·-----~-'N E~IDEr{&FURNISHED ROOMS 

GUIANA REAL TY CORPORATION 5 ROOM APT. La.test lmp-r011e-met1t8 
RENTING. COLLECTING. PROPERTY MANAGED $19.00 ½ month and up 

260 W. 135TH ST. AUD. 3-4419 NEW YORK CITY l OU I C K ' (0) PERSONAL. /A s M A LL ' [NJ N E E D Y, 
/ . . /C: 

I hereby make applic~on for a Loa ~n ake . Date./..~: •. /.~··'.·•XJ.~~ .. 
APPLICANT'S NAME. . uO~ owmg answers to t~e anne# SV'J.estwn's~connecj;i_on therewith._ . 

•·· ••••••••••....... A ..?'c/ · 
/ ~ou~t_.2.f lo~~~···~·•·•·· Purpose for which loan is required (and tii~ ~o~e{.wm b. · g;.f ··) 

Y ~u~in~~-~fJ.}t;,""i.f. .. ~tiiiii&Jl~-~·· .......... z?r::··········••·············e··~~~ ... (11· • 

• 1 M . d? ._, - .j W"f -- ' -- -,~/OW ·1Qh.,... a-t . .,,.,.,. ,;r:·-.,,.~- ----~ 
- - ··;-·~; •,. -...: ... •. ~-..:"'-··. · -'.-~'.1, · · :_ .. '. • ~:- • • • ·_ •• _ • ·_.· _ • • • .. _ . _ ,

0 ._ · • • ·_ • · • • • .• ·2 _:" ~/a:ow lo:r:ig at this addr~ss.?./.1.. ?.J -
.ng e or arr1e . . . . . . . . . . 1 -es ame .......... - . . ................................... .. '\lv-1.1~·s·:--~E><> "L~ 

Husband's Name .......................................... Husband's Age.~.~ Any children? ... .. . How M;~"-y!~ --
Ages ........... ::-:--:--:--:-7 • • • • • • • • • Any other :iependents? ..................•..................................... _-:: . ·. • 
How long engaged in present occupation, Business, Profession or Employment? /. ( . . ~, .............. , ........... · ..... ·. 
Are you ~mpor~rily ~P!Pied?. ?,Z'~·.: .. ·~.· ...... _ .. Are you permanentl.,t1'empl2:'d?,.. . ... ·,.1·. '..::.· .. -:z___ 
Employers Name ./,.:ft:;{/. .. .. .C.-,.~~~····In what Department'! .. . . ... . i.G.~ 
Name of your Supervisor l • ?-~- /..Jz~r.-·i..w~.: .... Amount earned as Wa~~come OJ;_?lary mo~ f,;tf.~j.t:J 

r From whom and in what manner do yo;a receive your wages, !}"1~o: ~ome?./..:kf.~.ef..f~~ 
Have you any other source of income?. (ji::..,, .... -W,•t}• it?. 1-1"~~~; ......... _'. .. ~-: ........ "':""" 

/ From wha"t source will the · loan be repaid? . . .da~.... . . . . . · .. Badge or . check No .... _ ......... . 
How do you intend to repay this loan? Monthly $#.dJ?'./~i-Monthly $...... eekly $ .•.... (60)-(90) days $." ...•. 

DO YOU OWN ANY OF THE FOLLOWING:-
Real Property, Land, Household Furniture, Office Fixture; Automobile, Radio, Jewelry, Machinery; Fixtures; Stock 
i~ .... aI)y ·_~orporatio~tock in~r e, give particulars and indicate by underlining items you own . 
. . ff.~ . .a--:t.,..,,..';'1-, •••• • • • • • ;:-: • h• • • • • • • • • • • • • •,r._~o. •: • •.:..° /' • • • -fi • .. • ~-:L ···:··;·.,··················~ . .. ~-: .. ~.q.;:--.~.~~~~~::::::::::::,:::_~~'::::~·: . 
. . . . . . . . . . .. . . . . . . . . . . . . . . . . . . .. . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Other personal property not listed or mentioned ·above: ........................................................ .' .... . . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . · . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ' . . . . . . . . . . ... . . . . . 

·"'i'c,tal nM worth of all Froperty, ret.1l· and penona}~-A'l'l!'l-'t~ -prese21t -rrm.-rket-Titl-ue O'Ver and thove -a-Jl--lmbit~, ---e.~~ •.• .:.. 

or liens, owned outright and solely by applicant. ~fa'~ .;J-r.-t7.Do you agree and consent that this loan be considered and 
taken as a full lien against all your property above entioned (real and personal) which you represent to be free of encum-
brances? Z(;..U. . . Do you agree not to mortgage, pledge, :sen, rer..1ove or cause any encrarnbrances or foms tE:be placed ·gainst 
any of t:a; above :r:iamed property or otherwise dispose of any of the same before this loan is repaid?. . . . . . ........ : 

If required at any time before this loan is repaid, do you agree to furnish a chattel mortgage and affidavit of ~tle 
th ? H . ., tr =./-:..-, 'l- . ereto....... . .. . .... ~.'II_: .. :•,~• ••• ')'~.. ave you a savings account.... . . . . How much? ...•...... . ,.a~ y) 
in what Bank?. --,·~.~.~, ••••••••••• Pass Book No./.t}/. y· .................................. . 
Have you a checking account'! ... ....... In wh'llt Bank? .. · ........•.•.......•...............................•... w • 

/ What is your daily av-erage ba•~ACe J · ... ~.! •• :..:_: ••••• ',,/ .if ... Why don't you negotiate this loan with your bank, or wi~ .. 
Y draw the amount necessary? .. '1'~~~ .... Have you any money deposited in the name of someone eJse; 

either in~ saving OF, che~ng _!C~unt, ~bich is not in_!°ur~ri.91-me, but o~hich ou · a.re e:.op of paryoWJ,Ier? .. 1/~ . 
J/ State •• •••• ~d4'h ··•·...., .. ..... 

Do you carry life insurance?. '4# .. With what companies?. 'tZ.(,t;. • . . . ! . .... .,l~mount of Insurance $ ~-
Is premium paid to date? .. . . ... . Date, month, year when ·olicy will mature. d~':J· .. l.9'.1/-./.;9 .. .,,,. l'~-_:. :;. 
Do you carry fire ins_urance on ~of your personal property? 2,/.u,!. What amount $ ..:2.,d."t(r) . {.)~ r~ 
Year when policy will expire? •.. / f · .J ;J. ... • • ..... • . • • • • • .. d. • • • • · · • • q • • •-· • • • • • • • • • • • • · · • • '. • · · • • • • • • • • • • · • • • • • • • • 
What articles or property are covered by insurance?. J~ .. :-:-:-. .. :I .. ....._, ....................... , .... . 

Has any of your applications for loans ever been denied by any loan Companies? ... ,. , ./.Z..,4. .. Give detail~ .... ./1..,o. 

J/ ~~-;o·~·o;~·~~~-~~~~;.·.-ith.'.';~·~~~~;~~:1~:>.-;;::. ... :~/;;.~:~·:::·.·.·~~,~··~~~~-$·.j;_;~ 
HavfJ yo11 any unset~~ ·:ju~~t ·;;~~ .,. ~. ~. ·.-- ... ·. :;;,.,Jlf-!W .mu~b?-. ". .. >tv-..:. ; ..... ,·" , .... . 
Are your wages (:salary) garn~shed? ·: -~ ~; B! who~~~· :or ·~ ... 5. .. ·:--ct_ ................... : ; . · .-· · 
Are you now employed and 1s -serving durmg your pro~JM:ary term. . .. . ~l.;o. J:)__ •• ;,":-;,· ...... ,; •••••••••••••••• 

When would yo_u complete your probationary term? ....... ...._,j,,:. -~. . . f{l' . . _' .... -~ ..•.. , ...... -· .:. . 
Have you taken and passed an! examinati~or ~~11s~~ll you now hold? . .!,t ..•.•• . .......... ·.· .When, where - •nd what 

/ examination have you taken and passed ..... ·~~:'-<~Y.~•kf:- ••••••••• •••••••••••••• 
Does the position or em~oyment you now h Id require ~at ;~J'~pp~µ;i.ted to same, and that no C~ -~vii j.;.,.. 
tion was necessary?.... . . . By whom were you appomted •....• ~'7· r-;.:J-t,..~ .•.•.••• ·'-!,~ddress . .,:.~,/ .... 

Are there at present ny legal actions pending against you? . . '-:)"'c..·t;· Wha/ aiey? ... .,tJ~ .•..•..•..... , • .•... , ... 
Are there any departmental charges pending against you! .·::J..<'--"'J. • • • • • • • • • • • • • • • • • • .. , .. ••.. . ... .... . ......... " . . 
Have you been notified bqour employers that you will be discharged, laid off or be asked _f;o resign before this loan will 

have been repaid? ........••• J:'2.d ....................... ·- Are you a tenant or lodger at your home. address? •.....•• 
What rent do you pay$ .... . -~ ......... : . . . . . . . . . . . . Do you owe any back rent? .•••.••. How much $ •••••••.•• 
Have you a lease to the apartment? .. ?:w . Do 7~u c any ~th or· accident insurance? .. 0J2....t'! .................... . . 
What are the benetfis $. ~11:/:.,. -~· w-A .. • ... J~-.,.,,::;. ·· .... · · · ··· · · · · · · .... .<.f. • · · · · · • • · · · · · · • · · · · · .. · · · 

Have you bonowed any ./noney on your Insur Policies or on your personal property? ... ~ 0 .. ~ow much $ ... ,¾ 
From whom ..•..•.••. J.2.() ......... • • .... • ..... ,. • Address ............................•........ ............. ·. 
Have you tried to negotiate this loan through any reputable loan companies, or bank, . that make perso~l loans where 

you c~ld probably obtain a longer period f time, with smaller , installme~ ymen . epat,~e lo{i?. . 'V .. ; .. ; ;'} · 
,,/ If you have not . tried, why don't you! ·~~~'4-:S'(f••~· Ph':, .. . · · , .. ./.'~··· · • .,...,..-~ • 

. ·Are you at _ the present time a mak , co- a er, e~ 0 ~ __ 0W.~t~tm ~oos' .?~ <!£!!s!!½>.P!2· · 

--/·· ~rew~,:"'!;":_7,-~t~-~~j~,i -~Y-,¥..!i~~f~;;· ·•~- . ,~-~ · 
Describe thP.m in det.ail •. I. "':tr~...&,c~ = ~.,,.,,., , · "'"-· · · · · · · · · ·. · · · · · · · · • • · · • · · · • • • • • · · · 

· · ·, -.:.;_:: ~ienti'1Wamny'tli~ ..... ify or Borou~cfr ehanghlg your address before this loan ls repaid? ..• ·•-•·-~.,· ..•.•.. ..• 

'l ht d~u 
belong • Are you a citizen ofze u~·ted tes of America!.... . ..... . ·owa race o ,.. . . •······· .- . . . 

·Ott, ef ' U .... ~rk ,.rQA'~..._;.. · · / 1 . · /1',/~ / ,~cl - ., i:.:. ¥eok t~ '-7 'y, . "-- . ~. . . . ,i;,;,i;.;.~;-. . . . ••••••••••••• 

.'. • .Y.'k""~- •.....••.•...•.••...• • . .....••.•..•.•••.•.••••• ·.• ••• , ••••••• ~· •: 
. . th t,s h la the abaft named applicant ·and that each stat.ement ~de herein is true to h .e,i, oWJl 

Being duly sworn, ~,a ti • and affidavit are made for the purpose of obtaining the loan referred to in the foreaoms 
~l~; tb:t tbts ;.:hca•t:n th full knowledge that the GUIANA REALTY CORPORATION relies upon the truth of 
11pfllcat1on an thare • e tai~ d aned would not make the loan if £his affdavit were not made, and that the signature.,~ of thf. tM stat:ements erem con ne . • /- ~- . . )_ 
CC,.:.-kers, endorsers, (gvarantors) · are genuine and were wri~,;jn my~~) _ -cej - '.t_/ · . · . , ----; >-. _-~. ~. ).,,_, ~.. . . .............. .... . . . . . • • . . • • • • • • • '. Applioclat t _· . . . ... , . 

"-., --µ-9- ~~--?~~ ~i·~---



(E x h ibit P-5--Page 2.) 

CO-MAKER, ENDORER AND GUARANTOR · 

NAME~t..:,.a.. J? -~··i-·· Occupatio1',;··~ ...• .......... Age ....••• 
Business Address --(f <./.U, ---f$..1:c - . - . O; , . How long at this Addreas-. .j4,½...,;. 
::::::::•?----~----~-----------w~;::··-~-:-.~--~-~-~~~'.~~-~~-~-~-~::~~ 
Wife's age .... . ... . .... :-ff. . . . . . . . . . . . . . . . Husband's Name ........ : .. . ...................................... . 

Husband's ag e ..... . .... --:-:-Any children? . ...... --:--:-:-:-: How many? .. :-:-:-:-:-......... Ages? ..... -:-:"':-:":-: .... • .....•.•..••• 

Any oth er dependents? . •..• •. .. •. .. . ..... . . . .. ..... •. . •.•. . How long engage d in present Occupation, Busin-ess, Profe ssion 

or Employment? . . . /~.j.~, ..... Are you now . etn.ployed.h and is serv ing durjrt g your proba~ionary ter m? .. . .•• 

When would you com~ . your proba ti on~ry term? ___ .. .": ___ • 1t~... . . _ ·.: -. -·~. . . ..... {l. ·.:· ... : .. :_ 
Bllfl'""' tilken and passed any eocamrnat>on for the po,nt,on J.:..w· Ji,Jl-d? - - - ~~--:---.I." .. ·" -
When, where and what examination ~ave you taken and passed'? •: • • 1 · · · ·;P~· · · ·'·.; · · · 
. . . . . . . . •· ............................ ................... .. • . ............. ... ......... .. ........ . • ........ ...... ....... . 

Does the positio ~ or e:rnployment you now hold require that you r appoin~ed to~ same, and tha~ no a~rvic o/ . 
tion was necessary?. :ljw.,By wl}~m were you appointed!.~.!./-· •·7· 
Are you temporarily "ployed~? .. -f;!1J. ........... · · · · · · , · • · E. · • •

1
(/. .. • ·N· • • .. • • • ~~i.· · · _· · · f J:~ · · ·. · ·,· • 

Are you permanently employ ............. . ... , . mp oyer s ame .R,~. . w Ii'._ • • • • • • • • • • • •••• • • • • 

In w)Jat department! . .. _ -/~: . ~. _ . _ . - - . . .... Badge or Check ~umber •. /;;{ ~" - . "'j,")· .......... . 
Name of your Supernsor ,.i~/U~ ....... Ad1less . . .)./21?.. : .. . q;./f. .. ftrY. ... I.~ .. •: .. • .... • • · 

·' · 1 7: J';.. • ,/ ·i"'). / ./71 
Amount eaffied as wages, income or salary monthly $ •• a, .o !. -; r.l. -. ... -" • • Y ear9? $ • • - • ,., • ', - - - - • • • • • .... ' • • • • • • J.5 • . 
From whom and in ~hat mann~r do ~/~ceive your w_~• Sa~ ~r ft•,:· : (}~-? ·r/~-i;-~-~-- -,-) 
Have you any other ·source of mcome?. :j')/-:-v.._ .. What is _it? .. 7:~~:.I/. .. ¥----~J<'. •• t?(-.-~. • .,,.~~. • • • • 

.R-1 Proparty 

Land 

Household Furniture 

Office Furniture 

Automobile 

Piano 

Ra.dio 

J'ewelry 
Machinery 

Stock in Corporation 

Stock in Trade 

Present 
DO_ YOU OWN ANY OF THE FOLLOWIN~ __ _ . _ b. ,· ~:~:=.t. 

., .. :'~
7 ~.J... _ _ .. _ . _ . _ ...... _ .•-.... · L°"'tfon -'/;f. -°7 .,;t,,d, . w.r::-~-t{i_jl-J ,ff"IJ-Trv 

• • .. .. ,1. .. .. • .. .. • .. .. .. .. .. .. .. •t ,, • J'~7-.t:,., ._?. .. _/.• ....... ... $ /V-V 
.. ,, . £, , - ----

·.·.·.·.· ... ·.·. ·.·.·.·.·.· .. ·· .. ·,· .. ··.·.·.·.· .. ··.· .. · ..... ·• ~- . ··········~· ··· ................... ,; .. .... 
,, ,, ····································' : ~ 

...• -. • : .. . )1-1) ................. ···•···. 

: : : : : : : ·. .?k ·. ·. ·. ·. : : : : : : : 
........... M. ................... . 

;v,j 
············~·················· 
....... ....... ~iii ................ . 

,, ,, 

., ,, 

. . ....... . -.--:·:··.---:-: .•...••••••••••••• • $ 

... •..••.. -::·:-:--:·: • ....... • . •••••••••• • $ 

. . . . . . • . . . • .-:·-::-:··. • • • . . • • • • • • • • • • • • • • $ 

. • . . . • • • . . .. :--::·-:-:: . . ..•••••••••••••• $ 

.....••• · ....•. -:-:-:-:· ......•• ·. . ..• · ••••• $ 

•••••••••••••• -:-":'77" •• • •••••••••••• • i.. . $ 

. ....•• · ... . . . ... :·:-:-i ..............•. $ 

-

Other Personal Property not lis~d or mentioned above $ ...... r-:-:-:-;. Give particulars ........ .. .. . ......• . ..• 

'.. • • • • • • • • • • • .. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • - •••••••••••••••••• ••••••••••••••••••••••••••••••••• t •••• 

Total net worth of all Property real and personal and the present market value over :J/ above all liabilities, encum-

brances or liens owned outright and solely by Gu~ntor/ E~d~rser or Co-maker . if r :1/. ~, ~- • , • , , ... , , ...... '. .. 
How long have you lmown the Applicant? ... -~· .......................................... .... ?t;,;~. ~· .. . 
Is the · Ajjplicaiit related' to yvo--,: ·. : .. 1-:?,~:~-< _ . -.... l Ha Ve you re~d the application f oi the loan T . . },r .-C = .. _ .. 
Are you a Maker, Co-maker, Endorser /r a Guarantor of any outstanding obligations? .•.. ~: ... .-. ; ..•.•.......• 

. . . . . . . . . . . . . . . . . : . : ._. ....... ... ·1 ........ · ...... : ... · · ... · ..... · .·.·;.A:,·. ;__;_~·~ili · · ·,· ·.~i· .. .... · · · · · · · 
Do you carry hfe insurance .... ·~ ....... With what Companies .. . ?:(P.(,,,f.'/J/{-. . .... ~v. -..:J./.0j1t-:C. ...• . .••....• 

Bow much? $ - • - · - -.,;fef d. .ff d. - -___ ....,:_._""7?;;c1;:-·£all:;.,...;to-_;.._. ~:::" ..... : ' .~:er 
Date, Month and Year w_hen Policy Will mature? .... J.I.' ~!. 1 . l f · Y.-: ........... \.!,. .. ",' :· ... ................ _'. 

Have you borrowed any money on your Insurance Policy or on ynur personal property? ... .. 4P.': .............. : .......... . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ·~ ......... :· ............... ............... ·.· ........... · ..................... ......... . 
H S . t' /V'v ' H h $ 11"1 . I h ·--· , ave you a avmgs accoun ......... ow muc ... #,, .... na at Bank? ...... .................... ~Pass Book No ... ::-

Have you a checking account? .. 1Jb.: .... With what Bank? .~~.~.4.- ...................... . 
What is your average balance 11. ... ·1"'-. ~-_/it( f!.: ... . _ ...... _ .. _ .. , _ ... _ .. _ ................................... . 
Have you any money, ei~!n_ a savings or checkin~ account, which is not in your name, but ·of which you are the sole or 

,rt,/'/ . part owner? .............................................. ·. . ............. ; .... ......... , ......... _-. . ............... •• 

State Particular .s ..... ; •. :-:-:-: ....... :·:··:: ...............• -~ .. .. · ........ ; ... · ...•..•.• •., ••.. , ....................••.••.. 

Do you volunt~rily endorse (guarantee) pa~nt of the lo_an?..... . .. : .. : : .. ·~· .......... h· ............. .-........ . 
D ..1-h t..~· ~, . ·· t-: II~.... /• - --. --~ .. __ o. __ .. -Y.IDL.owe an~,-.- ts:. - ,-·-· o .w , .. ··· --. . . . . . . .·... . ,-~ .. • • .... :-'.~ .. ,. ....... : ;·.:: ...• 

- ·- - .... ..... ,, ~ , ,-'! {'-4-' -J / --· -;;<' . ;' 
How much $~· ·-<·~·r . .-: .. .. ·;-;: k'. ··-... ~.,r, - .. "'··· ... . · . ·--·r -- . . -~-·-···~··· -~-·-·························. 
Are there at present any unsatisft~d~ents on record a~ainst you? . .-.... £1<':/./ . ....•...• ..............••...... •• 
Are your wages (salary) garnished? ..• f:ta/. . . Are there any charges pen<Ung against YOII by your Em.pl~yers, · Chief or 

Supervisor of your departni.ent? .•... J.w.: ............ ........................................................ ,.:. 
Are there at pres_ent any legal actions pending agai~ y~u? .. !f:!.. . . For -what?. : ••• ;: •••• ;-~ •••••..• ; •.••••••.••••• 

Are you a• citizen of the United States of ~erica? •. .. To what Race do you belong? ••• W-¥.: ............... •· 
I the undersigued do hereby declare that -the £/~mg anaweri. to. the annexed questions · true to the best of my 

knowledge. 

• 



CL/ CO-~ EN . 
NAME -~~-. ~ - . • DORSER .AND G~~RANTq~ -- ' . 

B . . .,{~ . . .. 0 ..-, -+- J, r e ci1:...L toy- -.. Ed, t-.-. y 
uamesa Address • • 3.'=f-;-; J. 2..~ h,. · · · · · · · · · · · · · ccupa _tj_on ...,;.vs. k fr .. :f;.. • • v:;-/~ il r . .., 

Residence Add.res · ··Aue.; .'1Ji±e:rJtJI/' PhonaJ/2-f?.,:r.-tA.1Jo 2 .... 0 . • • · • • k • 'e.. · · · Age.7 :a.• 
Single or Jilanied, L(v, .. . . ~ -. . · · · · · · · l I · · · .... Phone ...... ! , . 7 ?.- d~s · · f ...;. . n~ s ............ H.. • • • ••• .., • • ,-,4,&How long at this A , ''t 

• • • ,f..J,, Y:::.:t.-.1 e. "-f. I: .. · ·· · ··.<(.-How Ion t thi -
Wife's age __ ..,s. -:, · 1/....,.. C' - • • •• • • • • • • • • • • ·.. Wife's Name (.. .. (L:) ... ) j 1 ) , ,...'\ g a ---.. 8 .lJ.. YJ 

-.iJ. • ,j •• •:. (. .( .... " .... , )) ..) f)' I "-t- L,,.. 
H1'eb d" . . .... • r". [ •.; • • • • • H118baad's !fa . ., . . . . • ' .... 4 .,. ........ .. 

au 1:1 qe . ........ ... An)' ~dre.n? n r. e e.... me . '. . ............. . ........ . 
.Any other D~pendents? . .••• . Kl.-a · · · · · · · · · · Row many . . .. .. . . . . . .. . . .. . . . . Ages. ;j_ · · ·;.;-
ol' Emplo'"""ent ? y. ,, :t · · · · · · · • · · • • · · · ··· .... •••How ·long en.,...a--ed . · • • •) • · · • • J • .2..., .3. ... 

· -r-.u. • ~ . • •-• tn present O . W . S. .. .. ,Are :,ou now tmiplo ed .. a . . ccupati on, Buameu , Profe.ssion . 
hen would you .«>mplete Ur probationary tel'Jn? : ah l S Serving duri ng your pro bat iona ry term? . . · .. h a--

. ,X-ll\t~ ·you ·tuen ua • • • • · · · • • • • · • • • • • • I-I· · · · · . 'i{a!laed....an-- ' -c- J..._ .... _.._ _____ , ____ "_ --- • • • • • • • • • • • • • • • • • • • • • • . • • • • • • • • . 
When, where and wha i examina t ion have you taken ;ttd-~~~~- ::--:-~-. ..:~-::: ·.--~.,.: -~~:.::.~~: · ·•· · · '. · · · · · · •': 
.................... ···········································~················~---········· ··············• .. ·········•· 

.Dees the _position or emploJmen t you now hold require th at you be appointed to same, and that no ciTil ae.rrice eYamina· 
tion was necessary ? . •. ~- .. By Whom -were yt:>u-appointed 1 • . . . . ,..,. •• ...... . ..... . ... . ......•.... . • . ...... ...... . 
.A.re you ~porarilr employed? .. . ~- ~-..... . . . .... . .... . ..... •.... . . .... :-:-~ ~ -:-.. . ........•.••...... . -.• . .. .. .. .. .. 

.A.re you permanently employed? ..•• • ~ :-:-:-:-.-:-:·~... . ... . Employe r 's Name •....... •. -: ••.•••••. • .. • .• ..••.•••• •......... . 
In what department? .-. .... . .... .. .... . .••.. . .. .. ·--~·.. Badge or Check n ..... 1.._.., l,UUUC:~ •• • •• • ••• • ••• • .•• •••••••••••••• • •••• • · • 

Name of your Supervisor . .. ...... . . . .... ...•. . . ......... . .. Address •. . .. .. . ... · ... . .. . • .' ••• . • . ... , , .. . . . .. . ...... . 

Amount ea:med as wages, income or salary month ly , .••• • • • • .-........ ·• • • • • • • • • -~lv $. J J .. C-.(). r '· • , ' J • b. ,,~., ;"· - -U7-·••······· 
From whom and in what manner do you receive your Wages, Salary or Income? • C (} .. m . ~. s. ...s. • l .,() •. n . ..s. :;r IS?-e 
Have you any other source oLincome?. _q -~S- .. W~al'is it~-. _ . . lf~T--1-. :a --;f;:, .. \.. -~- ·_· ................ : ........... . 
. . . . . P1..t .1). t 1 . s. . k. J:. n4-~-:1:-:a .. c. •.. V.tz d c:c..h .. r.n a.. ,.,, .... Q . .1.-1..a .Y.:: t'f:-. x: -~. J ........ . 

DO YOU OWN ANY OF THB FOLLOWING:-- =~ 
li8"1 l'toperty J.1/i-'c€ .. ..S. ... ...... : .. :·: . ·.-; • ; . -.. ; . - Location /f .q., . J:.. . W.. ii. ."y .. ·--·--·-· .. ·~ j {81~ (J 

Land . . l-'L/.. e .. ..s ..... '. . . . . . . . . . . . . . . . . . " " . . UL.r.-.z . hd . .}-.............. ' 8;' ; 0 CJ 
Household Furniture .• J. V .. .S. .... .. . _ . . . _. __ . ___ .. ·~ . _. " ,, 11 • - I --. , • !'_ • "1 ! . ..!..-! ~- - · ••••• • •• • • -·· • • • • • • • • • • • • • 

Office Furniture .. ·. . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . " '' . ............ . .... . : ·. : . • ~--;-.-••• -• .-. .--4 

.. 1/· .e . .s.. . . . . . . . . . . . . . . . . . . . . . . . . . . .. .. . .I+;;;. . o. .. l-:. <i .. .r. . ;y. J'. <?.: if a, n Automobile 

Piano 

Radio 

Jewelry 

Machinery 

...... .. .. ... . ;. ;, ...... .. ..... ·. · .. ·.· .. . 

........................................ 

" " 

" " 

•• •• •••• 11 ••••••••• • ••• •• • • • • • • • • • • • • ' 

.......... • ..... . ..... . ..........•• $ 

.......... "'. . . . . . . . . . . . . . . . . . . . . . . . ' 
.Stock in Corporation ...........•.......... . . . . • ... ..... . ,, " 

• • • • • . • • • • . • • • • • • • • • • • • • • • • • • • • • • • • $ 

••.•..•..•.••• • •.••.••.• •• • •••••••• $' 

•• • .•.. • .••.•• . •.••••.•• • ••••••••.• $ .Stock in Trade ................. ............. ....... ,, ,, 

Other ·Personal Prope~ty not listed or mentioned abo;ve $. . . . . . . . . . . . . . . Give· pa:rticluars •••... • ..... · . . •• . . •. ..•.•••. 
. )~ .. --1-- '"" I r l \ ·r. -J i . - . . ...... . .. :::::, ... -...('.).Y. ...• \.., .. "2). ..... .. . f •••. e.~~--S-~························· ································· 

T_otal net worth of all Property real and personal and the present market value over and above all U.bilities, encumbrances 

<>r liens owned outright and solely by . Guarantor, Endorser or Co-maker $ ... 7,. , .. CJ.. Q ..•. Q ...... n ~'· •· ................. . 

Ho~ long h~ve you known the Applicant? •• • . }-..J .. -e~ Y. ... { J.. t. e. .... T:. J .. )n ... +~..:..-....................... . 
. . f . 

~8 the Applicant relate~ t& -:you t ..... /] .J.,. U. 't;,·Ji. C. ... }:'- Have yo-u read the applicatin for _ the Loan_? •.. y .. ;t. • .._$ •. 
Are you a Maker, Co-maker, Endorser or a Guarantor of any outstanding obligations? .••.••..••. . ..•••• • •.... . •••.... 

•.• •••....• •.:.'.. ··•~<.! ·.• •..... • .. , .... ; .... ·.•. , .•....... •.• ..... ·: .· ..... · .h: .. d ..... ............ : ............. · ............ · .... , 
Do you c~; ~~fe-insurance?J .... <?-.~~ .·.......... With what Companies !Y.1.e .tr..o .. t~ ? .. LL: r.. cJ -f~· --~---

How much? $ •• • t.,f,.., .. Q. (:.), .c.).............. Is premium fully paid to date? .•. I9(. ~.:-J' .............. '..'. ..... _. . · 
Da,te Month and Year when Policy will mature?. _s.,t~.a.., .. C-; .. h. :t' .... l. l. 't' • 'Z_. • .... • ........ • ............. . 

~ ave you borro wed ~ny mon~y on your ~~ance Policy or on ~r personal property? • • /x) D .r.: ~- . i:].R, . :Q_ . .••. 
Have you a Savings .Account?Je..S. How much? •••• .... In what Bank?'"'2...nc/..T)cd:'J. Pass Book No~1T-.i3 (J 

Have you a checking account? ..... -:-:-:-: : With what Bank? .... : ; . .': . ........ . ......................................... . . ___ . ___ _ 
What is your daily average balance $,., ..................... _ ................................................... '. .. . 

Have you any money, either in a savings or checking account, which.is not in your name, but of which you are the sole 

or part owner? . y :€ . . S. ... , ................................ : ...... ! ••••••••••••••••••••••.• : •••••••••• ••••••• ·: ••• 

State Particulars ... • FL a. r. .. e .. h.c .... E; .. A, s.):'Jt::-~ .. A .. :7. £-x-:-. i). .Q Jc..). J. A/. Tr.-.v. s. T. .. ('I_ " .. \ · ,es ' 
Do you voluntarily endorse (guarantee) payment of the loan?. . . . . ..... • ..........•.................................... 

_.. Do you owe any de~ts?. l.f .. E'S To V?hom? .. /J. 4. j. l · 1 . ./l ·····.)·a .. a.../,).··•••••••••,,••~•• .•. ,•.• ••••• 

~ow much $ •• -~ f·;..::, .. o.-!.:o .... (A .J;. -~-J.,l :tJ~.· ...... ·:· ............. : ............. ....... ~-.,.;,. .. ·--~_:-• .... . 
Are there at present a.ny unsatisfied jud~enta on record -aaai.nst. .7ou 7 • ~-• • • • _. n • • • • • ..... , • ................ . 

_Are -your wages (salary) garnished? ..•. ::-:::. Are there an7 charges pending ag'ainet you by your Employers, Chief or 

Supervisor of your dep~rtment? ....... · .............. ; . . . . . . . . ... , . . . • · · ·• . . ; ;·~-;--~·-; ·;·.:·~·-~·~ ·;-;-;-;-.--;-;-.-;·. . . ........ .a..!. •••••• 

Are there at present any legal actions pending against you t • • • • • • • , • • • • For what? - • • ••.• • , .......... • •••.••••..... -----

. Are you a citizen of the United Stat.es o__f America?. j. . f: J ... To what Race do you belong? . . iY. e. .Y. .. CJ ••••• 
I the undersigned do hereby decbue that the foregoing answers to the annexed questions are true to the best o~ my 

knowledge. q0 90 - . -- . (. ., 
·,, ~:~2:, .. . -~ .......•................... . .•...• 
t· Comaker, EndorBIJf' and Guarantor 



(Exhibit P-5-'f>age 4.) 

d-iJ / -/ - - ----tf - - -- · - . · ·>·R---<--- /-.3 .:2J ... ,/.,r.-0 .. New York, N . _'Y.--._ -~,,- ,• •••••• l ••••• • ••.• ')· .••... . 193. ·--· 

For value received, the undersigned promise to pay to the order of GUIANA REALTf CORPORATION At 260 West 135th , 
Str~ -- .. York c;:.·, N~w York. ,. /J 

/ .,. - --~ --- -~ ---... -- - '---~ -~------- .. --~ 
•• .•••. •..c'~~__,.. - ••• V.... . . • . ••. : ..•................... · ......... . ......... .. ...................... . .... DOLLARS 
PAYABLE: 

..... ....... .............. 
. . . ' 

- ~- - · .... .... • . .... . ........ . . -'t. • •••• 

AM OUNT ,P A~AJU.E -··c~· 
$. -~ ~. :'. -Iit After date 
$.c-2~.?/. µ7J.After date 

$ .•... . .........•• After date 

$ •..... .. ....... • • After date 

$ •.•.... • •.•... . •• After date 

$ ••• _ .••••.. • ...••. After date 

MONTH, DATE & YEAR PAYABLE 

............................ 
AMOUNT PAYABLE-

_ $: ... : : . . : .•.... : ._After da~ 
$ .• . : ... :: _. ... .. • . After ·date 

$ . _ . . _ .. _. .......... . Af ter date 

$ ••• . ••••• . ••• . .•• Afte r · date 

$.· •. . ..• . ...... ..•• Af ter date 

. $ •• ••. :· •. . _ _. .•. • •. _. • . Aft~r d~te -

. mter~.st at..~e..oL.l!iX . (~%) --P~-eeut-~ .a.nm~!n ~ft9~ . .-d~te "l'Ultil -paid. I!l t .. ¾a.~ent 9t the ,~~~~ ---~~~ :,_ 
above instailme:ats oi -the date of its mat~ritY.. the whole face amount of the ·note shall immedfately become due -and payable;-
'Bt the option of ·the .-holder, or in the mnt of the death or insolvency of the undersigned, any property o:f' ~he undersigned 
. in possession of the legal holder of this note may be appropriated and applied hereon, as .well betore as after ma~rity hereof. 

And in consideration of the premises, and to further secure the payment of said amount, the undersigned hereby authorizes, 
irrevocably, the · legal holder of this note to appear in any court of record during term time or vacation at an_y time after du,. 
date and without service of process against· me (us) the -undersigned borrower or maker of this • instrument, consent to and 
hereby confess judgment in favor of the said legal hoider of this note for such amount as . may appear to be unpaid thereon, 
together with interest and statuary costs and attorney's fee, not to exceed 10% of the amount due on the principal to pe award-
ed the said holder of this note, by any such Court of Record. And I, (we) the said undersigned further agree to waive and 
release all errors which may intervene in Sl\lch proceedings and consent to immediate execution upon said judgment, hereby 

. ratifying and affirming all such proeeedi:Ogs by virtue hereof ..• ~~~· · ··•· ····--:". 

· Applicant, Borrower and Maker 

A S)S I G NM ENT 

Know All Men by These Pretent 

1
,. .......... THAT 1, .••.••••••••••••••• ·-· •••••••• ., •• .••••••••• be?n~ over twenty-one (21.) yeai--s of age and re1dding · if -

·.~-----•••••..••••.•••••••..•••••••••.•. , New York City, N. Y. for value _ received, do HEREBY sell assign, transfer, releaH 

and let unto said GUIANA REALTY CORPORATIO'.N, 260 ·west J,;35t1i_ Street; Bo.ro~h of Manhattan, qty of NP,w 
.. - . ,... - ·- ~~ · - ·· •- ·.;., .~ - --- - ·- •" ·. ::·.- -•-; -r ·- - _ --· . . ····- ·· •- ·· · ':"·· ·t · ·- . . . -- .. ··- •·-· ..... . . ·- - • - -- : -·· ·· · , 

:.:-ms., at!- -"""'7' -r:t, aHo and Interest in and to all money and other valuable considerations accrued or- which may or_ shall 

hereafter become due . and owing ta me as commissions, wages, debts, earnings salary or other income from · my prese~t 

employer ..•.....•..••. • ••••• ·-· •••••••••••••••• or from any , other person whos~ employ I shall hereafter enter or from 

whomsoever may be' indebted to me during the life of this indebtedness up to the amount of ..•••••••.•.•••....•••.• • •• Dollar1. 

said sum representing _cash money borrowed by me from the Assinee and · contracted for by me prior · to the execution of 

this assignment. 

My said debtor is hereby requested, ordered and fully U,Uthorized to pay over said money and other valuable ~onsiderations 

which payment shall operate as a f:ull release of all my claims and rights in and to the earnings, salary and other valuable 

considerations so delivered. 

FOR VALUE RECEIVED the undersigned do hereby jointly and s~verally guarantee payment of the within note at 
maturity, or .at any time thereafter, with six (6%) per cent interest per annum from maturity until paid and agree to pay 
Jill . cost.~ .. e:,cpf!nses .~d attorney$' :fee~ paid -or- ' incurred in collecting the same from, or in prosecuting any suit against ~y 
one or more of the co-makers, _ endorsers _or guarantors of said note. In the event of the non-payment oi any of the above 
installments ·on ·the date of · its maturity~- we agree and consent that the whole face amount of the note shall immediately b& 
come due and payable at. the optio1.1 of the holder ... ,.. And the _ undil!rsigned h ere b y waive any and all demand, notice 
protest and notice of any extension of time by the holder and I, .(we) hereby consent and confess judgment in favor of ·said 
legal · hloder of thi~ note for sU:ch amount ·as may appear -to·-be u~paid thereon, together with interest, statutary costs and 
atto~ _~:y;'s _fee ~gt to exc~j ,/~~1?-)_::!.~~ :~_sen~_~J Ft ,. \-he -..-W.1'ded :~ai-d ·-hoid"a, orfllts · 
-imie, by ·s1rcn:-Court of lteeord;- And· I, (we) the said undersigned further agree to waive and release all errors w · 
intervene in such proceedings and consent to im·m~diate· . . ~aid judgment, there'by ratifying and Hr 
. BUch proceedings by virtue hereof. -l 

,., (1) .. ,;%)-ek~ ... ?.lL11-:tL-: : .... 
Co-Make'f', Endorser & Gtuwentor 
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Exhibit P-6. 
( See Opposite.) 
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Exhibit P-7. 

Dear Miss Hawkins: 

39-12th Ave., 
Paterson, N. J., 

Oct. 31, 1932. 

Thanks so much for your kindness. However, 
this mix up is all without cause. I '11 phone & tell 
you just what evening I '11 be over. 

Please -excuse the briefness of this note, but I 
was out a while to-day against the Dr. 's orders & 
am paying up for it with aches & pains. 

Mr. Sherrill has our every good wish for his 
health. 

Yours truly, 
C. L. SMITH. 

P.S. We rec'd our notice from the bank in to-
days mail, but they attempted to get us by 'phone 
before. 

Exhibit P-8. 

20 

39-12th Ave., 
Paterson, N. J., 

Nov. 11, 1932. 30 
Dear Mr. Sherrill: 

We were all glad to learn that you are home 
again: and hope to see you sometime s'oon. My 
cousin, William McAllister died Wednesday, and 
services will be held at the Duncan Parlors to-
morrow evening. It will be quite late when we 
get away from the family, so we will not plan to 
stop by your home. Also, if I am as nervous as 
I have been, I am not going to the funeral. 

40 
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Exhibit P-9 . . 

It wasn't necessary at all for that check to have 
been returned to you as it was & I really don't 
blame you for turning it over to a lawyer. After 
all, business is business, and should be kept sep-
-ara te from friendship. And since I mean noth-

10 ing but right in my dealings, I never am afraid of· 
lawyers. I guess Mr. Bragg told you of our com-
munications . . I would certainly have been to the 
office, but have been ill in bed with _tonsilitis, and 
the continued unsettled weather makes me feel 
miserable. 

20 

30 

40 

Please give my sincere regards to Miss Hawkins. 

Sincerely, 

CLARA L. SMITH. 

Exhibit P-9. 

(Telegram.) 

WESTERN UNION 

Received at 195 Bro adway, N. Y. 

1933 Mar 2 AM 8 10 

FH9 9-G4-Paterson NJ 2 806A 
Attorney Harry Bragg 
111 John St NewYork NY 

WILL MEET YOU TUESDAY EVENING AT SEVEN WITH-

OUT FAIL 

CLARA SMITH, 
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Exhibit P-9. 

(Telegram.) 
\ 

WESTERN UNION 

Money Order Advice 

WQ 100 William St. NY 
Dec 14 192-

To Attorney Harry Bragg 
111 John St 

Herewith money order received for you with the 
following message. 

BALANCE FOLLOWING TRYING TO KEEP MY WORD HAVE 

PAPERS TO PROVE OUR ACCOUNT WAS MADE SHORT DUE 

TO A CHECK GIVEN US 

The name of the sender, place from and the date 
of the money order will be found on the enclosed 
money order. 

The Western Union Telegraph Company 

(Telegram.) 

WESTERN UNION 

Received at 210 West 135th St., New York 

1932 Dec 10 PM 2 10 

NZ 160 4 Paterson NJ 10 151P 
Attorney Harry Bragg 
580 St Nicholas Ave 

COM:lvIUNICATING WITH YOU MONDAY 

CLARA SMITH. 

10 

20 

30 · · 



10 

20 

so 

40 
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Exhibit P -9. 

(Telegram.) 

WESTERN UNION 

Received at 304 St. Nicholas Avenue, N. Y. 

1932 Dec 12 AM 12 12 

ND5 50 NL Paterson NJ 11 
Attorney Harry Bragg 
580 St Nicholas Ave Dlr 730A 

REGRET MANY INCIDENTS CONNECTED WITH TRANS-

ACTION IT SEEMS TO BE A JINX ADJUSTING SATISFACTOR-

ILY HERE CAN SEND CASH BEFORE WEDNESDAY THREE 

OCLOCK POSSIBLY MONDAY OR TUESDAY WANT TO ALLOW 

TIME FOR ADJUSTMENT WILL PAY YOU WELL FOR 

TROUBLE CAUSED PLEASE CONTROL SITUATION UNTIL 

THEN NOT ATTENDING SCHOOL DUE TO ILLNESS 

CLARA SMITH. 

(Telegram.) · 

POSTAL TELEGRAPH 

Received at 2095 Seventh Ave., 125th Street 
NA 28 21 DL TDNK Paterson NJ 714P Jan 151933 
William Sherrill 
260 West 135 St New York NY 

I MEAN TO DO WHAT IS RIGHT BY YOU AND WILL PROVE 

SAME IF GIVEN OPPORTUNITY COMMUNICATING WITH 

MR BRAGG ALSO 

CLARA SMITH. 
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Exhibit P-9. 

(Telegram.) 

POSTAL TELEGRAPH 

Received at 
2095 Seventh Ave., 125th Street 10 
NA29 44 DL TDNK Paterson NJ 714 P Jan 151933 
Attorney Harry Bragg 
580 StNicholas Ave New York N Y 

TRIED TO PHONE YOU TODAY REGRET THAT I HAVE 

BEEN SUCH A NUISANCE ADJUSTMENT CAN BE MADE 

THURSDAY EVENING AT YOUR CONVENIENCE DELAYS 

WERE UNAVOIDABLE YOU WILL UNDERSTAND EXPLANA-

TIONS WILL PAY FOR ALL . EXTRA TROUBLE ANSWER 

COLLECT VIA POSTAL TELEGRAPH COMMUNICATING 

WITH MR SHERRILL ALSO 

(Telegram.) 

POSTAL TELEGRAPH 
Received at 
2095 Seventh Ave., 125th Street 
N82 18 Paterson NJ 840P Jan 19 1933 
Harry Bragg 
580 StNicholas Ave 

CLARA SMITH 

.732P 

JUST RE CEIVED SOME EXPECTING REST LATER WILL 

FORWARD MONEY ORDER TO OFFICE WILL BE OVER LATER 

FRIDAY MYSELF 

CLARA SMITH. 

909P 

20 

30 

40 
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(Telegram.) 

POSTAL TELEGRAPH 
Received at 
16 Cliff Street 
NAll 9 Paterson NJ 840A Feb 6 1933 

1 o Attorney Harry Bragg 

20 

30 . 

40 

111 John St 

PHONED YESTERDAY NO ANSWER WILL BB TO OFFICE 

FRIDAY 

CLARA SMITH. 

(Telegram.) 

POSTAL TELEGRAPH 
Received at 
2095 Seventh Ave., 125th Street 
N54 27 Paterson NJ 530P Dec 17 1932 
Attorney Harry Bragg P - • 
580 StNicholas Ave 

854A 

PLEASE HOLD OFF A FEW MORE DAYS ADJUSTMENT CER-

TAIN DELAYS UNAVOIDABLE COULDNT VISIT OFFICE DUE 

TO ILLNESS REGRET TROUBLE CAUSED MR SHERRILL 

WILL PAY FOR EXTRA TROUBLE 

CLARA SMITH . 

. 601P 
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Exhibit P-10. 
( See Opposite.) 



Exhibit P-10, 

55-66 
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Exhibit P-11. 

Mr. Harry G. Bragg, 
Counsellor at Law, 
N. Y. C. 
My dear Sir: 

39-12th Ave., 
Paterson, N. J., 

Nov. 8 '32. 

Thank you for the consideration shown me in 
your communication of Nov. 7th. Since we are 
not in school to-day, I had planned to visit the 
office of the Guiana Realty Corp. and explain. 
However, after the receipt of your letter, I thought 
it best to spend my time adjusting matters here. 

Please believe me when I say that I am truly 

10 

sorry about the incident, and especially because 20' 
I know that its president, Mr. Wm. Sherrill is 
convalescing now. Also, I wanted my credit ref-
erence there to be above reproach. 

I have been ill with tonsilitis and a heavy cold, 
and was confined to the house at the time the 
deposit should have been made _ to cover the check 
for the Guiana Corp. and two others. Since my 
father was going downtown, I asked him to make 
the deposit for us. He claims that he misunder-
stood, and placed the money in the building & loan 3 U 
which could have waited. 

My father has a dent in his skull due to a recent 
accident ( about three yrs. ago) and, because of 
this act, our family doctor thinks this may be 
affecting him. However, I regret to say this be-
cause his health has been quite poor for quite 
some time·. 

I imagine that Mr. Sherrill is thoroughly dis-
gusted with me, and cannot blame him for same. 
However, if you will persuade him to give me 40 
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Exhibit P-11. 

until between the :fifteenth and 17th of this month, 
I will settle up. This is what I was going to the 
company's office for to-day. Also, please say to 
them that I am willing to pay whatever expense 

· may be involved because I fully realize the extent 
lO of the inconvenience that I am causing the corpora-

tion. 

20 

30 

40 

Please say to Mr. Sherrill that I would have 
visited the office before this letter became neces-
sary, but the continued unsettled weather was not 
good for me. 

Sincerely expecting a favorable reply, I am-

Very truly yours, 

CLARA L. SMITH. 

P. S. If I can settle the matter before · dates 
mentioned, I will gladly do so. 
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Exhibit P-12. 

Mr. Harry G. Bragg, 
Counsellor at Law, 

Dear Sir: 

39-12th Ave. 
Dec. 7, 1932. 

Paterson, N. J. 

I arn inclosing deposit slip & sincerely trust 
that everything will be allright this time. It was 
my intention to bring same . to you in person, but 
I am confined to my home due to illness and 
unable to attend school. Please return the slip 
to me so that same may be entered on my sister's 
book. 

10 

You have no idea just how _ much I have re- 20· 
gretted the way this transaction has turned out. 
Seemingly, everything went wrong. There are 
only six colored teachers here & more than four 
hundred white girls waiting for positions. Thus, 
we certainly donot want any trouble with the Bd. 
of Education. 

Trusting that this will complete "the transaction, 
and thanking you for your extreme courtesy, 

Yours truly, 
CLARA L. SMITH. 

P. S. We have some money due us in N. Y. C. 
and may have to ask you to help us collect same if 
you will. 

30 



10 
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Exhibit P-13. 

Phone Sherwood 4692 

FILLMORE SMITH 

Justice of the Peace & Notary Public 

Real Estate & Insurance 
Property bought, sold and exchanged, 

loans negotiated 

39 Twelfth A venue 

Mr. Harry Bragg, 
Attorney at Law, 
N.Y.C. 

Paterson, N. J. Jan. 31, 1933. 

20 My dear Mr. Bragg: 

30 

40 

I will 'phone in a day or two and see what ap-
pointment you will be able to give me in order 
to settle the balance. No doubt, you have my 
papers. 

Sincerely regretting all the trouble I have 
ca used you, I atn 

Very truly yours, 

CLARA L. SMITH. 
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Exhibit P-14. 

Mr. Bragg, 

39-12th Avenue, 
Paterson, N. J., 

Feb. 20, 1933. 

Attorney at Law, 10 

By dear Mr. Bragg: 

All I can say is that I'm sorry. Everyone here 
has been ill & my father's condition is the same. 
I'll get busy now & finish up out here so I can 
finish up out there. The business is on my mind 
most of the time, and I really can't stand the 
strain. 

After this business is completed, the-re are some 
other matters that I would like to talk over with 20 : 
you. However, I realize that this must be cleared 
up first. 

Very truly yours, 

CLARA L. SMITH. 

30 

40 



Mr. Bragg, 
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Exhibit P-15. 

39-12th A venue, 
Paterson, N. J., 
March 31, 1933. 

10 : Attorney at Law, 
New York City. 

20 : 

30 

40 

My dear Sir: 
When we 'phoned you the last time it was be-

cause of a seemingly reliable newspaper article 
concerning the Clearing House Association here. 

The Hamilton Trust Co. and its two branches, 
the Labor National Bank, the Security Trust Co., 
the Franklin Trust Co., the Broadway National 
Bailk and Trust Co., and the National Bank of 
America are not doing normal business as yet. 
However, this is just a temporary condition. 

Business here is crippled for the present and 
our city payroll is tied up in these banks. If we 
are paid for March on Monday, it will be in the 
form of tax anticipation notes. They are only of 
value to local property owners who have not paid 
their taxes. 

We have made an arrangement that will enable 
us to send Mr. Sherrill a substantial sum on or 
before April 15th if the banking situation hasn't 
cleared up before then. However, I will try to 
rush matters and get it down there next week. 
We have a check but it really isn't any good be-
cause we can't get it cleared thru. 

Sincerely thanking you for all past courtesies, 
I am 

Very truly yours, 
CLAR.A L. SMITH, 
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Exhibit P-16. 

Dear Mr. Sherrill : 

39-12th Ave., 
Paterson, N. J. 

Sept. 23, 1932. 

Your kind letter received. We were all so sorry 
to have missed your visit Sunday because we were 
all at home. The phone is Lambert #3-3811 M. It 
is at No. 43-12th Ave. under the name of Hinton. 

Please come over to see us at any time. We 
aren't in your city as much as we usually are 
because we haven't the use of our own car. 

Please give our best regards to the folks there. 

Sincerely, · 

Exhibit P-17. 

Dear Mr. Sherrill: 

CLARA- L. SMITH. 

39-12th Ave., 
Paterson, N. J. 

Sept. 28, 1932. 

I am sending this note in case you didn't receive 
the first one. I gave it to a friend of mine t omail, 
and haven't seen her as yet to ask her if she mailed 
same. Sometimes she is quite careless. 

The _correct number is Lambert 3-3811 M. 
Florence is quite ill, or we would have been in 
N. Y. C. as usual. 

Again thanking you for your sincere kindness 
to us. 

Yours truly, 

CLARA L. SMITH. 

10 

30 
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Exhibit D-1. 

William Sherrill, President A. Howell, Secretary 

GUIANA REALTY CORPORATION 

Renting, Collecting, Property Managed 

10 260 West 135th Street 
Phone Audubon 3-4419 

Business and Personal Loans Negotiated 
New York City, 

September 19, 1932. 
Miss Clara L. Smith 
39 Twelfth Street 

20 Paterson, N. J. 

30 

40 

Dear Miss Smith: 

I tried to reach you yesterday, Sunday, by the 
following telephone number, Lambert 3-8811M, 
which I understand was the number you gave me. 
The operator informed me that there was no such 
telephone number. I am sorry I could not reach 
you as I intended, after talking with you about 
taking a ride over to Paterson. 

Very truly yours, 

w ILLIAM SHERRILL. 

ws/EH William Sherrill 



Dear Clara: 

E'xhibit D-2. 

WILLIAM SHERRILL 
260 West 135 Street 

New York City 

October 6, 1932. 

Yours received and noted. Sorry to learn that 
more friends called to see you after we left Sunday 
which probably caused you to stay up late Sunday 
night, thus depriving you of your full amount of 
rest. What is Florence suffering from, so that she 
cannot be left alone 1 She looked all right to- us 
then. 

10 

You must come over Saturday or Sunday, if you 20 · 
prefer, but, let me know when you are coming. 
Bring Florence along with you if possible. Trust-
ing that nothing worse has developed against you 
about the matter you told me of, ( the crazy 
woman). Of course I knmv and feel that the 
Reverend, gentleman, ,vould not attempt to do 
you any harm in the future, judging fr9m what 
you said, he has exhausted all possible efforts dur -
ing the past. Some nice Sunday when you are 
over in New York, I will be glad to go to Jamaica 30 
with you. 

Well, you will be surprised to know that my 
pretty lady friend is still insisting, but, so far 
we have not done any business with her, though 
she feels that I am the picked and selected one 
that she should do some business with. (ha! ha!, 
use your own judgment). Trust that you and 
Florence will decide to have your car fixed, or 
turn it in for another, so that you will not be handi -
capped much longer in getting · around. 40 



10 

20 

30 

40 
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Exhibit D-2. 

We really enjoyed talking to your father though 
it was so short., and trust that he will eventually 
recover from his present ailment, which he in-
sists that he is not complaining. You forgot to 
show us through the home, but trust the next time 
you will remember to do so, especially since I am 
interested to see and know just where Florence, 
yourself, and your folks turn in to rest. 

Before I close I will remind you that if you 
have not spent the whole· Thirty-five Thousand 
Dollars, as your lady friend feels you have, bring 
some over for investment when you come in. 
Kindest regards to the family. Trusting to see 
you soon, I am 

Sincerely yours, 

w M. SHERRILL. 
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Exhibit D-lA .. 

COURT OF GENERAL SESSIONS 
OF THE COUNTY OF NEW y ORK. 

Clerk's Office, September 6th, 1934. 

THE PEOPLE OF THE STATE OF 

NEw YoRK, 

against 

OLARAL. SMITH, 

On Indictment 
for Forgery, 

Third Degree. 

Filed January 
22, 1934, 

No. 199253, 

I no CERTIFY that it appears from an examina-
tio·n of the Records on file in this office,- that on-

1'0 

April 9, 1934, the above named defendant was duly 20 · 
tried on the above mentioned indictment, in Part 
Five, of this court, before the Honorable Charles 
C. Nott, Jr., and the jury rendered a verdict of 
NOT GUILTY. 

JM 
(SEAL) 

Enw ARD R. CARROLL, 
Clerk of Court. 



10 

20 

286 

Exhibit D-2A. 

At a Court of General Sessions of the 
Peace of the City and County of 
New York, holden in and for the 
County ' of New York, at the Build-
ing for Criminal Courts in the Bor-
ough of Manhattan of the said City 
on Friday, the 17th day of August, 
in the year of our Lord one thou-
sand nine hundred and thirty-
four. 

Present, THe HONORABLE JOHN J. FRESCHI, 
Judge of the Court of General Sessions, Justice. 

THE PEOPLE OF THE STATE OF 
NEw YoRK, 

against 

CLARA L. SMITH, 

On indictment for Forgery in the Second De-
gree ( # 196678) filed June 1st, 1933. On motion 

30 of counsel on consent of the District Attorney, it 
is ORDERED by the Court that . this indictment 
against Clara L. Smith, the defendant, be and 
the same is hereby dismissed. 

A true extract from the Minutes. 

EDw ARD R. CARROLL, 
Clerk of Court. 

(SEAL) 
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At a Court of General Sessions of the 
Peace of the City and County of 
New York, holden in and for the 
County of New York, at the Build -
ing for Criminal Courts in the 1 O 
Borough of Manhattan of the said 
City, on Monday, the 27th day of 
August, in the year of our Lo-ra ~ 
one thousand nine hundred and 
thirty-four. 

Present, THE HONORABLE JOHN J. FRESCHr, 
J 'udge of the Court of General Sessions, Justice. 

THE PEOPLE OF THE STATE OF 
NEW YORK 

aga,inst 

CLARA L. SMITH. 

On indictment for Grand Larceny, Second De -
gree ( # 199254) filed January 22nd, 1934. 

20 

On motion of counsel on consent of. th~ District 30 
Atto·rney, it is ORDERED by the Court that this in-
dictment against , Clara L. Smith, the defendant, 
be and the same is hereby --dismiss -ed:.~ ----~ 

A true extract from the Minutes. · 

(SEAL) 
EDWARD R. CARROLL, 

Clerk of Court. 

40 
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MINUTES OF · THE BOARD OF EDUCATION 
Regular Meeting-October 11, 1934 

'' Secretary presented the following decision of 
. the Commissioner of Education.'' 

Decision of the Commissioner of Education 

CLARA L. SMITH, 

Appellant, 

vs. 

BOARD OF EDUCATION OF THE CITY 

OF p ATERSON, 

Respondent. 

CLARA L. SMITH 

Appellant, 

vs. 

BOARD OF EDUCATION OF THE CITY 

OF PATERSON, 

Respondent. 

Decision of the 
Commissioner of 
Education 

Decision of the 
Commissioner of 
Education 

Charges were presented to the Paterson Board 
of Education by the Guiana Realty Company, of 
the State of New York, setting forth that Miss 
Smith secured a loan from that corporation 
through misrepresentation which, in its opinion, 
made her irresponsible and morally unfit to teach 
school. Miss Smith, who was protected in her 
employment by the Tenure of Office Act, was 
served with a copy of the charges and on April 
26 and May 10, 1933 the board heard evidence pre-
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sented by the Realty Company. Miss Smith was 
represented by counsel at both hearings, at the 
conclusion of which the board, by a vote of six in 
the affirmative and none m the negative, 
adopted the following: 

'' The judgment of the board is that Clara 
L. Smith be suspended from teaching· in the 
public schools of Paterson until February 1, 
1934, without pay, at which time her applica-
tion for reinstatement will be given con-
sideration.'' 

Mr. 0 'Dea, a board member, who was not pres-

10 

ent at the first hearing, sat in the second and 
voted for the suspension, which became effective 20 
as of May 10, 1933. It is admitted that appellant 
did not thereafter off er her services to the board 
until February 6, 1934 when she applied for rein-
statement and that on May 3, 1934 the committee 
on education directed that appellant's application 
be denied, which ·action was ratified by the board 
on May 10, 1934. It was not until June 8, 1934 
that Miss Smith appealed to the Commissioner of 
Education protesting her suspension as of May 
10, 1933, and the board's refusal of reinstatement 30 
on May 10, 1934. 

Chapter 188, P. L. 1934, provides that no tenure 
teacher shall be dismissed except upon written 
charges and a formal hearing. There is no such 
provision applicable to suspensions. Under the 
conditions in this case, it is not necessary to de-
termine the board's right to suspend the appellant 
since during the period thereof she neither offered 
her services t~ the board nor appealed its action to 
the Commissioner. Miss Smith cannot claim com- HJ 
pensation for services she did not offer to perform. 
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Even if · -appepant had offered her services, she 
could not come into court on June 8, 1934 to pro-
test an action of the board taken on May 10, 1933. 
Deoisions of State Board of Education: Griff 
·vs. Elizabeth Board of Education, April 1, 1933·, 10 . ,_ 

- Gleason vs. Bayonne Board of Education, May 6, 
1933; Carpenter vs. Hackensack Board of Educa-
tion, Aprjl 14, 1934; Aeschbach vs. Secaucus Board 
of Education, May 12, 1934. 

Appellant appears to hold that her dismissal was 
as of May 10, 1934 following the _ board's refusal 
of her services on February 6, 1934, and in this 
view the Commissione~ concurs. 

It is the contention of appellant's counsel that 
.. "' Miss Smith was unfairly tried and illegally dis-20 '· mis~ed since a member of the board, without hear-

40 

ing all the tE:stimony, voted for her conviction. In 
support of -this contention he quotes the Supreme 
Court cas·e of Kelly vs. Bishop, et als., 119 Atl. 6, 
in . which J u.stice Bergen, speaking for the court 
sa1d:· 

• ' t ' 

·'··: 

, '' The rule is fundamental that a person 
who has J1ot p.eard the testimony in a given 
case occU:pfes no legal status as arbiter or 
judge to adjudicate upon the cause. The 
participation of one of the commissioners 
in adjudicating the guilt of the prosecutor 
on testimony he had never heard is fatal to 
the co11viction and without it the resolution 
of dismissal must fall.'' 

A similar ruling in Eisberg vs. Cliffside Park, 92 
N. J. L. 321, is cited in the above case. In accord-
ance with these rulings of the . Supreme Court, 
Miss Smith was illegally dismissed. The Board 
of Education of the City of Paterson is directed to 
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pay her salary from February 6, 1934, and to im-
mediately reinstate her as a teacher in its school 
system. 

Sept. 25, 1934. 

CHARLES H. ELLIOTT' 
Commissioner of Education. 

By Commissioner Doriohue ··=· 

Be it resolved that the opinion of Commissioner 
Charles H: Elliott, State Commissioner of Edu-
cation in the matter of the appeal of Clara L. 
Smith vs. Board of Education of the City of Pater-
son, be received 1and filed and the orders of the 
Commissioner complied with. 

10 

On motion seconded by Commissioner Walker 20 
the above resolution was adopted by vote of yeas 
(8,), Commissioners Donohue, Flitcroft Grobart, 
O'Dea, Patmos, Torrey, Walker and Finn, (8). 

The secretary presented the following charges 
against Clara L. Smith for conduct unbecoming 
a teacher. 

To : CLARA L. SMITH 

You ARE HEREBY NOTIFIED that the 
Board of Education of the City of 30 

(L. s.) Paterson, in the County of Passaic, a 
corporation of the State pf New Jersey, 
is in receipt of Charges against you, a 

copy of which Charges are hereto annexed. A 
hearing on the Charges will be held on October 
18th, 1934, at 8 P. l\L, in the office of the Board of 
Education, in the City Hall, Paterson, New Jersey. 
Witnesses in support of the Charges will be heard, 
and yon will be afforded an opportunity to defend 
the same. :u 
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Dated October 9, 1934, at the City of Paterson, 
County of Passaic and State of New Jersey. 

THOMAS F. KELLEY, 

Secretary. 
i'O' HAROLD D. GREEN, 

Attorney. 

20 

BOARD OF EDUCATION . 
OF THE CITY OF PATERSON 

IN THE COUNTY OF PASSAIC 

GuIAN A REALTY CoRPORATION, 

a corporation, 
Complainant, 

CLARA L. SMITH. 

Charges . 

To THE MEMBERS OF THE BoARD OF EnucATION oF 
THE CITY OF p ATERSON IN THE COUNTY OF 

PASSAIC: 

30 Ladies and Gentlemen:-

40 

The Guiana Realty Corporation, a corporation, 
by William Sherrill, its President, does hereby 
Charge that Clara L. Smith, a teacher in the em-
ploy of the Board of Education of the City of 
Paterson in the County of Passaic, is guilty of 
conduct unbecoming a teacher. 



293 

Exhibit D--1,. 

FmsT CouNT : 

1. That the Guiana Realty Corporation is a 
realty corporation, existing by virtue of and under 
the laws of the State of New York. 

2. That on or about the 15th day of September 
1932 Clara L. Smith, a teacher in the Public 
Schools of Paterson, New Jersey secured a loan 
of $500.00 (:F\ve Hundred Dollars) from the 
Guiana Realty Corporation, evidenced by promis-
sory note, the same to be paid in two installments 
to-wit October 15 and November 15, 1932 re-
spectively. 

3. That on a questionaire furnished for the 
benefit of the petitioner to the borrower one of the 
endorsers, Filimore Smith states that he is the 
owner of property valued at $9,000 and the other 
endorser, Florence Smith states that she is the 
owner of realty valued at $8,000. 

4. That on the same questionaire Clara L. 
Smith stated that she was not obligated or indebted 
to anyone other than a Building Association. 

5. That on the due dates to-wit October 15 and 
November 15, 1932, Clara L. Smith had tendered 
two worthless checks neither of which has as yet 
been honored though demand has been made for 
payment. 

6. That subsequent to . this time to-wit, No-
vember 15, 1932, Clara L. Smith, defaulted in the 
payment of the note in question. 

7. That the Guiana Realty Corporation has 
numerous exhibits in the form of telegrams, 
letters, dishonored checks, deposit slips, etc., with 
extravagant promises to make payment which 
promises indicate the unreliability of Clara L. 
Smith. 

10 

20 '· 
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8. That the Guiana Realty Corporation is in-
formed and verily believes that Clara L. Smith 
was indebted and obligated to numerous persons 
and ins ti tu tions in various sums of money and at 

. the time that she stated on the questionaire that 
she was not indebted to anyone other than a certain 
Building Association, judgments had been ob-
tained against her in the State of New Jersey for 
money due to others at the time that she obtained 
a loan from the Guiana Realty Corporation. 

9. That while Clara L. Smith was indebted to 
the Guiana Realty Corporation she attempted to 
secure a loan from J. W. Walker of New York 
City for the sum of $1,000 (One Thousand Dollars) 
and informed Mr. Walker that she was not in-
debted to the Guiana Realty Corporation but that 
she had paid back to the Corporation the loan 
previously secured from it. 

10. That in making the loan to Clara L. Smith 
the Guiana Realty Corporation had relied upon 
certain rep re sen ta tions made by Clara L: Smith, 
relative to the availability of her New Jersey 
Pension and Annuity Fund money as securit y for 
the money borrowed from the Guiana Realty Cor-
poration, and at the time Clara L. Smith secured 
the loan from the Guiana Realty Corporation, she 
exhibited to William Sherrill, its President, a 
statement from the Board of Education of Pater-
son, New ~Tersey which by its terms, states '' Any 
teacher of our city who uses this fund as security 
in any transaction is really risking his or her 
position in case of default.'' Miss Clara L. Smith 
did use this fund as security. Miss Clara L. Smith 
has defaulted in payment. 
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11. That since November 15th, the day on 
which the note in question became due and pay-
able, every effort has been made to collect the 
sum above mentioned, repeated demands have 
been made to Miss Clara L. Smith, the matter has 
been ref erred to the Board of Education of the 
City of Paterson, New Jersey, the Commissioner 
of Education at Trenton, New Jersey, the State 
Pension and Annuity Bureau and the Prosecutor 
of Passaic County and except for three Western 
Union Checks in the aggregate sum of $154.00 
(One Hundred Fifty-four Dollars) Clara L. Smith · 
has neglected and failed to pay the amount due 
to the Guiana Realty Corporation of $500.00 (Five 
Hundred Dollars). 

(Twelfth paragraph struck out.) 

13. That the said Clara L. Smith was guilty of 
misrepresentation and fraud in the making of 
the application for the borrowing of the Five Hun-
dred ( $500.00) Dollars as herein before set forth. 

WHEREFORE your complainant requests that the 
said Clara L. Smith, by virtue of her dishonesty, 
lack of integrity, fraudulent misrepresentations 
and forgery, be removed from her position as a 
teacher in the Public Schools in the City of Pater-
son, New Jersey, as a person wholly irresponsible 
and morally unfit to teach, supervise, or give 
moral guidance to the children under her direction. 

Dated: October 9, 1934. 

Gu1AN A REALTY CoRPORATION. 

By w ILLIAM SHERRILL, . 

President. 

10 
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30 
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It is moved by Commissioner Torrey that the 
charges of the Guiana Realty Corporation be re-
ceived and a hearing on the charges be held on 
October 18, 1934 in the office of the Board of Edu-
cation in the City Hall, Paterson, New Jers ey at 
8 P. M. by a vote of yeas (8) Commissioners, 

· Donohue, Flitcroft, Grobart, 0 'Dea, Patmos, 
Torrey, Walker and Finn, ( 8). Na ys none . 

. The above motion was seconded by Commis-
sioner O 'Dea. 

By Commissioner Walker: ·'' I hereby move that 
Clara L. Smith be · suspended as a teacher in the 
public school system, City of Paterson, County of 
Passaic, pending the determination of charges of 
the Guiana Realty Corporation against her." 

It is moved by Commissioner Walker, seconded 
by Commissioner O 'Dea that the above resolution 
be adopted by a vote of yeas ( 8), Commissioners 
Donohue, Flitcroft, Grobart, 0 'Dea, Patmos, Tor-
rey, Walker, and Finn, Nays none. 



297 

Complaint. 

SCHOOL BOARD OF THE CITY OF 
PATERSON, N. J. 

BARTON H. WALKER, President 
THOMAS F. KELLEY1 Secretar y 

IN THE MATTER OF THE COM-
PLAINT OF THE GuIAN A REALTY 
CORPORATION' 

agcvi.nst 

OLAH.AL. SMITH, a teacher in the 
PUBLIC SCHOOLS OF PATERSON' 
NEW JERSEY. 

That the Guiana Realty Col'porntion , by Wil-
liain Sherrill its President for it s complaint 
against Clara L. Smith, allege s as foll mvs: 

1. That the Gui ana R ealty Corporation is a 
realtr corporation existing by virtue of and unde1· 
the laws of the State of New York. 

10 

20 

2. That on or about the 15th of September , 1932 , 
Clara L. Smith, a teacher in the Pu blic Schoo ls of 30 
Pater son, New Jerse y , secured a loan of $500.00 
(Five Hundred Dollars) from the Guiana Realty 
Corporation, evidenced by promissory note, the 
same to be paid in two installments to wit October 
15, and November 15, 1932, re spectively. 

3. That on a questionail'e furnished for the bene-
fit of the petitioner to the borrower one of the en -
dorsers, Fillmore Smith, states that he is th e 

40 
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owner of property valued at $9,000 and the other 
endorser, Florence Smith, states that she is the 
owner of realty valued at $8,000. 

4. That on the same questionaire Clara L. Smith 
10 stated that she vrns not obligated or indebted to 

anyone other than a building association. 

20 

5. That on the due dates to wit October 15 and 
November 15, 1932, respectively, Clara L. Smith 
defaulted in the payment of the note in question. 

6. That subsequent to this time, to ·wit, Novem-
ber 15, 1932, Clara L. Smith had tendered two 
worthless checks neither of which has as yet been 
honored though demand has been made for pay-
ment. 

7. That the Guiana Realty Corporation has nu-
merous exhibits in the form of telegrams, letters, 
dishonored checks, deposit slips, etc., with extrava-
gant promises to make payment which promises 
indicate the unreliability of Clara L. Smith. 

8. That the Guiana Realty Corporation is in-
formed and verily believes that Clara L. Smith 
·was indebted and obligated to numerous persons 

30 and institutions in various sums of money at the 
time that she stated on her questionaire that she 
was not indebted to anyone other than a certain 
Building Association, judgments had been ob-
tained against her in the State of New Jersey for 
money due to others at the time that she obtained 
a loan from the Guiana Realty Corporation. 

9. That while Clara L. Smith was indebted to 
the Guiana Realty Corporation she attempted to 
secure a loan from J. W. Walker of New York City 

40 
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for the sum of $1,000 ( One Thousand Dollars) and 
informed Mr. Walker that she was not indebted 
to the Guiana Realty Corporation but that she had 
paid back to the Corporation the loan previously 
secured from it. 

10. That in making the loan to Clara L . Smith 
the Guiana Realty Corporation had relied upon 
certain representations made by Clara L. Smith, 
relative to the availability of her New Jersey Pen -
sion and Annuity Fund money as security for the 
money borrowed from the Guiana Realty Corpora -
tion, and at the time Clara L. Smith secured the 
loan from the Guiana Realty Corporation, she ex-
hibited to William Sherrill, its President, a state -
ment from the Board of Education of Paterson, 
1Tew Jersey, which by its term, states , "Any 
teacher of our city 'who uses this fund as security 
in any transaction is really risking his or her po-
8ition in case of default . '' Miss Clara L . Smith 
has defaulted in payment. 

11. That since November 15, the day on which 
the note in question became due and payable, 
every effort has been made to collect the sum 
above mentioned, repeated demands have been 
made to Miss Clara L. Smith, the matter has been 
referred to the Board of Education of the City of 
Paterson, New Jersey, the Commissioner of Edu-
cation at Trenton, New Jersey, the State Pension 
and Annuity Bureau and the Prosecutor of Pas -
saic County and except for three Wes tern Union 
Checks in the aggregate sum of $154.00 ( One 
Hundred and Fifty -four Dollars) Clara L. Smith 
has neglected and failed to pay the amount due to 
the Guiana Realty Corporation of $500.00 (Five 
Hundred Dollars). 

10 
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12. That three Western Union checks in the sum 
of $154.00 ( One Hundred Fifty-four Dollars) are 
now in the possession of the attorney for the 
Guiana Realty Corporation, that the attorney of 
the Guiana Realty Corporation tendered the same 

lO to the petitioner who refused to accept such part 
payment and these checks unendorsed, are being 
held by the attorney for the Guiana Realty Corpo-
rntion with the hope that the residue would be 
paid and the matter closed up. 

20 

30 

40 

-WHEREFORE, the petitioner, the Guiana Realty 
Corporation, requests that Clara L . Smith, by vir-
tue of her apparent dishonesty, lack of integrity, 
cunningness, inability to tell the truth, mis-
chievousness, having obligation, be removed from 
her position as a teacher in the public schools of 
the City of Paterson, New Jersey, as a person 
wholly irresponsible and morally unfit to teach, 
supervise or give moral guidance to the children 
under her direction. 

GUIANA REALTY CORPORATION, 
By: WILLIAM SHERRILL, 

260 ·west 135th Street, 
New York City. 

Dated: April 8, 1933. 
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NEW JERSEY SUPREME COURT. 

CLARA L. 'SMITH, 
Prosecutor, 

vs. 
MAY M. CARTY, AGNES CROMWELL, 

MARIE HILSON KATZENBACH, 
DANIEL H. MOREAU, OSCAR w. 
JEFFERY, JOSEPH MOTT, D. On Certi or ari. 
STKWART CRAVEN, LYMAN F. Notice of 
lVIoREHOUS]!}, Gus TA VE A. HUN - Ar gum ent. 
zurnR; MAROU BROWN LITTLE, 
CHARLES H. ELLIOTT, Secre-
tary, Commissioners of the 
State Board of Education of 
the State of New Jersey, 

10 

· Respondents: 20 

To: H.rnow D. GREEN, Esq., 
121 Ellison Sfreet, Paterson, New Jersey. 

Srn: 
PLEASE TAE:E NOTICE that I will move the argu-

ment of the above-entitled cause before the New 
Jon,cy Supreme Court on the first Tuesday of 
Jlay, next ensuing, at the State House Annex, 
Trenton, New Jersey, at 11 o'c lock in the fore -
noon or as soon thereafter as the Court may attend 
to the same. 

Respectfully, 
Louis DwoRETZ, 

Attorney for Prosecutor. 

Service of the copy of the within notice of argu-
ment is hereby acknowledged this 13th day of 
April: 1936. 

HAROLD D. GREEN, 

30 

Attorney for Board of Education 40 
of the City of Paterson in 

the County of Passaic. 
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NEW JERSEY SUPREME COURT. 

CLARA L. SMITH, 
Prosecutor, 

10 vs. 
MAY M. CARTY, AGNES CROMWELL, 

MARIE HILSON KATZENBACH, 
DANIEL H. MOREAU, OSCAR w . 
. r EFFERY, J osEPH MoTT, D. 
STEWART CRAVEN, LYMAN F. 
MoREHOUSE, GusTAVE A. HuN-
znrnR, MAROU BROWN LITTLE, 
CHARLES H. ELLIOTT, Secre-
tary, Commissioners of the 
State Board of Education of 
the State of New Jersey, 

20 Respond ents. 

To: Lours D,voRETz, Esq., 
Attorne y for Prosecutor, 

Srn: 

On Certiorari. 

Notice to 1 

Amend Return. 

PLEASE TAKE NOTICE that I will move to supple-
ment the return made to the Writ of Certiorari 
granted in this cause before the Honorable Harry 
Heh1?.r, a Justice of the Supreme Court, on Tues-

30 day, April 28th, 1936, at the Passaic County Court 
House, Paterson, New Jersey, at ten o'clock in 
the forenoon or as soon thereafter as the Court 
rn.ay attend to the same to include in the said 
retu .i·n and to be made a part thereof the follow-
ing documents and circumstances, which occurred 
subsequent to the time of the decision of the State 
Board of Education and prior to the time of the 
granting of the Writ: 

1. A letter dated November 25th, 1935, ad-
40 dressed to John A. \Vood, 3rd, Secretary, Teach-
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ers' Pension and Annuity Fund, sent by Louis 
Dworetz, Esq., Attorney for Prosecutor, stating 
that there is enclosed an application properly exe-
cuted for withdrawal of Clara L. Smith, Prose-
cutor1 from the Teachers' Pension and Annuity 
Fund. 

2. A]Jplication for 'Nithdra,val dated on or about 
~overnber 25th, 1935, from the Teachers' Pension 
and Annuity Fund of the State of New Jersey exe-
cuted by the Prosecutrix, wherein she states that 
she has been dismissed from her position as a 
teacher: and that she is not now under contract 
for further service in the Public Schools of the 
State of New Jersey. 

10 

3. A letter dated on or about December 9th, 20 
1935, from the '.I1eachers' Pension and Annuity 
Fund of the State of New ,Jersey addressed to 
Louis Dworetz, Esq., Attorney for Prosecutor, 
advising that the said Teachers' Pension and 
Annuity Fund had acted favorably on the appli-
cation for retirement by the said Prosecutor, and 
remitting to her the total accumulated savings of 
the Prosecutor in the aforementioned fund. 

Respectfully, 30 

HAROLD D. GREEN, 
Attorney for and of Counsel 

with Respondent. 

Service acknowledged April 24, 1936, without 
prejudice. 

Lours DwoRETz, 
Attorney for Prosecutor. 

40 
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tiorari and Dis.miss the Allocatur 

and Affidavits. 

NEvV JERSEY SUPREME COURT. 

1ou ---------------. 

30 

40 

CLARA L. SMITH, 
Prosecutor, 

vs. 
MAY M. CARTY, AGNES CROMWELL, 

MARIE HILSON KATZENBACH, 
DANIEL H. MoREAU, OscAR W. 
,JEFFERY JOSEPH MOTT, D. 
STEW ART CRAVEN' LYMAN F. 
MOREHOUSE, GUSTAVE A. HUN -
ZIKER, MAROU BROWN LITTLE, 
CHARLES H. ELLIOTT, Secre-
tary, Commissioners of the 
State Board of Education of 
the State of New Jersey, 

· Respondents. 

On Certiorari. 

Notice of 
Motion to 
Quash the 
Writ of 
Certiorari and 
Dismiss the 
Allocatur and 
Affidavits. 

r110 Lours DwoRETz, Esq., Attorney for Prosecutor: 

Srn: 

PLEASE TAKE NOTICE that I will move to quash 
the Vv rit of Certiorari granted in this cause and 
for a dismissal of the Allocatur, before the New 
Jersey Supreme Court on the first Tuesday of 
May next ensuing at the State House Annex, Tren-
ton, New Jersey, at eleven o'clock in the forenoon 
or as soon thereafter as the court may attend to 
the same, upon the following grounds: 

1. Prosecutor abandoned her position prior to 
h er application for the \V"rit of Certiorari, by the 
withdrawal of her total accumulated savings in the 
Teachers' Pension and Annuity Fund. 
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and Dismiss the Allocatur and Affidavits. 

2. Prosecutor acquiesced in her dismissal by the 
withdrawal of her total accumulated savings in 
the Teachers' Pension and Annuity Fund, and by 
her acquiescence is estopped from prosecuting this 
Writ of Certiorari. 

3. Prosecutor resigned as a teacher in the Public 
School System of the City of Paterson, Passaic 
County, New Jersey, on November 25, 1935, when 
she resigned from the Teachers' Pension and 
Annuity Fund, and withdrew her total accumu-
lated savings. 

4. Prosecutor neglected to bring on the argu-
ment at the next term of the court after the return 
of the writ was · completed as provided by the 
rules of the Supreme Court. 

5. Prosecutol' is guilty of laches. 

PLEASE TAKE FURTHER NOTICE, that I 8hall base 
my application 011 the affidavits annexed thereto. 

Respectfully, 

HAROLD D. GREEN, 
Attorney for and of Counsel 

10' 

with Respondents. 30 

State of New .Jersey, ( ., . 
County of Mercer, r,\::i. · 

JOHN A. ,V oon, 3RD, of full age, being duly sworn 
according to law upon his oath, deposes and says: 

1. I am the Secreta1·y of the Teachers' Pension 
and Annuity Fund, and was the Secretary of this 
fund on or about November 25th, 1935. 40 
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and Dismiss the Allocatur and Affidavits. 

2. I have examined the records in my office and 
they disclose that Clara L . Smith, former ly a 
teacher in the employ of the Board of Education 
6£ the City of Paterson in the County of Passaic, 
,vas a member of the Teachers' Pension and An-
nuity Fund from September, 1921, to April 30th, 
1935. , 

3. On or about the twenty-sixth day of Novem-
ber, 1935, I received a letter from one Louis 
Dworetz, Esq., Attorney for Clara L. Smith of 129 
Market Street, Paterson, New Jersey, a true copy 
of ,vhich is hereto annexed and made a part of this 
affidavit, enclosing an application for withdrawal 
from the Teachers' Pension and Annuity Fund, 
signed by Clara L. Smith, which application for 
withdrawal was properly executed by the said 
Clara L. Smith. 

4. Attached hereto and made a part hereof, is a 
photostatic copy of the application for withdrawal 
from the Teachers' Pension a:q.d __ ,Annuity Fund of 
the State of New Jersey . 

5. On November 27th, 1935, I acknowledged by 
letter to Louis Dworetz, Esq., attorney at law, the 
receipt of his letter of November 25th, enclosing 
the application for withdrawal for Miss Clara L. 
Smith, a true copy of ,vhich ·letter is hereto an-
nexed and made a part of this affidavit. 

6. In accordance with the request of Clara L. 
Smith for the withdrawal of her accumulated sav-
ings in the Teachers' Pension and Annuity Fund, 
dated November 25, 1935, I did, on December 10th, 
1935, forward to Louis Dworetz, Esq., attorney for 
the said Clara L. Smith, a check in the sum of Ten 
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Hundred and Sixty-seven Dollars and Fifty-seven 
($1067.57) Cents, being the total amount of her 
accumulated savings, together with interest, in the 
Teachers' Pension and Annuity Fund. 

JoHN A. Woon) 3RD) 

Sworn and subscribed to 
before me this 29th day 
of April, 1936. 

CHARLES J. ALFANO) 

An Attorney at Law of New Jersey. 

CoPY 
LOUIS DWORETZ 

Attorney at Law 
129 Market Street 

Paterson, N. J. 

Sherwood 1961 

November 25th, 1935. 
John A. Wood, 3rd, 
Secretary Teachers' Pension & Annuity Fund, 
1012 Trenton Trust Bldg., 
Trenton, N. J. 

Dear Mr. Wood: 

20 

30 

Pursuant to my conversation with you Friday 
afternoon I am hermvith enclosing application, 
properly executed, for ·withdrawal of Clara L. 
Smith. Miss Smith was dismissed as a school 
teacher from the City of Paterson and her dis- 40 
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111 

missal was upheld by the State Commissioner of 
Education and the State Board of · Education of 
the State of New Jersey. There is now being pre-
pared an application to -have her case presented to 
the Supre:q.10 Court. 

In accordance with . my conversation with you 
Miss Smith's withdrawal from the Teachers' Pen-
sion and Annuity Fund -will : in . nowise prejudice 
her case. 

Please advise when my client may expect check. 

LD:AM 

enc. 

Yours very truly, 

(Signed) Lours DwoRETZ. 

(Photostabc Copy of Withdrawal Application.) 

( See Opposite.) 

z 
0 
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TEACHERS• PENSION AND ANNUITY FUND 
Trenton, N. J. STATE OF .NEW JERSEY P..: O. Box 840 

APPLICATION · FOR WITHDRAW AL 
Cl L s 1th r;::::B~-; © 1-~ 11 ·~1 lli½ w·-- been dismissed ara • m ··············+H··· : .. ~·· t-·t--\~ .. 1.::., [-t,tber 'No. ll_..55? ........ , havemelldlm:ll 

(Name of member) L , :'' -- , • · J ' 
frol v my poaition as a ......... te.a.c.he.-...-------·.r=n)and am not now ~w,!1. r contract for further service in the 

(Nature o~ employment) I l_! f'' QV 2- f> 191~ L=: 
public school• of New Jeraey. 1 n , .... 

Q I hereby apply for the return of mlf'l~r.~ilf~~liffl)ffi~\llated at 3½ % interest. 
111 Followiq i1 a complete statement :~'r.,my service in the public schools of New Jersey since 
• s.,tember lit, 1919: t Pa=~d -;:::aic :::::~~~~;F:;:;~~~~l :.~~.~:·:_Tantlnaud 
: J-°n:~nt.:;~~e;-1.:~~:.~~~~Y lI~c.k ~~l.t~.1. .. .. P!1.~!.~.~.~.!. ... ~.~~··························---

-----------···········T'·······-···-·········--- ........ : ....................................................... , ........................ ·-·········----
< COMPLBTB ONB FORM OF EXBCUTION ONLY, NOT BOTH. 

(Form of Bxecution No. 1) 
It ,- an ltlJI emplo~ or han not · left die cllatriet WMN you 

WIN IMt emlllo79d. nQ1lat the aeeretary or el.tr to wltMle 
....._ w1a1e11· ahouJcl 'be dlsed below la Illa ,......... to .... tile 
fallowias eertlleate and to lmpraa the Hal of hie board. TIie eom-
Jletad applleatloa ahoald then be malled to thla offlee. 

I hereby certify that I am the secretary/district 
clerk of the Board of Education of the ___ _ 

------·····-···· of ---····························---
County of ··················-····································.l'~ew Jersey; that 
------ .................... '. ............................... has resigned 

(Name of member) 

hi1/her position as a .................................. ·-······················-··········-···· 
(Nature of employment) 

ia thi1 di1trict, will be/was paid final salary for 
the month of ............................................... - ......... .19 ............ , and is 

(Month) (Year) 

aot now under contract for service after that date 
in thi, district. 

And I further certify that the above named 
member has this day signed the within application 
for withdrawal in my presence. 

Witnesa my signature and the official seal of the 
3oard of Education this ......................................................... day 
if ............................................................ 19 ........ . 

Q ~: ~~(,!:!~~=~:::: \v (Semtar, o, di,t,i<t ele,k •Ian) 

(Form of Execution No. 2) 
PART A 

If :,ou ban left the cllatnet where :,ou were laat employed. llisn and 
aeknowledire Your appllcatloa befoN a notary or other offloer quallled 
b:, law to take oaths whoN eeal of cfflee should be lmpreaecl. or wboN 
•hrnature should be autllentlcated b:, an attaehed certificate of authorit:,. 

State of ............. N~.~ .... l.~.r..§.~Y.. ....... -) 
County of ,:f;\$..a.1~ ... illv::ber :35 

On the ................................. day of ...................... ·-··········-·····19 .... -... , 
personally appeared before me ..... ·-····························-·········· 
-... Q.l~.r..a .... L •..... Smi.th ................................... , who signed 

(Name of member) 

the within application for withdrawal in my 
presence and who acknowledged on oath that the 
statements herein contained are true to the best of 
his ledg elief .. 

PAR 
Thia application must then be ma ed to 

the board by whom :,ou were last employed, 
execute the conftrmator:, certificate callt<d 
completed appllcatlon to this office. 

I hereby certify that I am the secre ary,1distr· t 
clerk of the Board of EducatiQP of the ...... C.i .. tY. ........ . 

f 11aterson 
······················································ 0 ·································································· 
County of ........... P..a.~.~.~J.9. ................. New Jersey; that b 

·r~A¥·~·~·e·~~;~i"·:L~~>··············-················· has i»Jilil'iff)C e en 
~r position as a.... t~N~t:2':/~;;;;;~;;;;~~t;-· ..... . 

!~ ~i:::;z:s ~~::/.J~::1~7n~:r n~: ::;: 
~··/·.,,. (Month) (Year) 

contract for further service in this district. 
Witness my signature and t~ ~ial seal of the 

Board of Education thi\ 9~~···· . . ...... •·· •··· day 

ofNo~Wc~.~J};,a 
. . . 1S,w,·ta,y o, ,Ji,t,i,t ,J,.,k ''•1 · 

READ INSTRUCTIONS ON REVERSE SIDE 



INSTRUCTIONS 

STATUTORY AUTHORITY 

P&ragraph II, Section 251, of the Pension Fund Law, Chapter 80, P. L. 1919, reads as follows: 

"A contributor who withdraws from service or ceases to be a teacher for any cause other than 
death or retirement, shall be paid on demand the ~ccumulated deductions standing to the credit ol 
his individual account in the annuity savings fund." 

It is to be noted that application may not be made for the return of accumulated contributions until 
the member has resigned his position and is not under contract for service in the public schools of New 
Jersey. r-

FORMS OF EXECUTION 

This application must be executed according to instructions before it can be honored. 

If this application for withdrawal is made while you are still employed in the public schools of New 
Jersey or before you have left the district where you were last employed, you should sign in the presence 
of the secretary or district clerk who should also sign the certificate called for in Form No. 1, and im, 
press the seal of his board. 

If you are no longer employed in ,the public schools of New Jersey and have left the district where 
you were last employed, your application must be signed in the presence of a notary or other officer 
qualified by law to take oaths, whose seal of office should be impressed. (See Form 2, Part A.) The 
application must then be mailed to the secretary or clerk of the bo~rd by whom you were last employ, 
ed requesting him to execute the confirmatory certificate called for in For~ 2, Part B. 

INACTIVE MEMBERSHIP 

Members leaving the New Jersey public school service may allow their contributi«.-ms to remain 
with the Pension Fund for a period of two years of inactive membership during which time their 
savings will increase by the operation of interest only. If there is any possibility of your returning to 
the New Jersey public schools within two years, it will be to your advantage not to apply at this time 
for the withdrawal of your accumulated salary deductions. 

DEDUCTION FROM FINAL SALARY 

No contributions can be returned until this office has received from your employer the payment 
and report of the deduction from your final salary. 

Applications for withdrawal will not be honoredunless filed on this form, properly executed. 

CHANGE OF ADDRESS 

The pension fund office should be notified by letter of any change m your address prior to your 
receipt of the accumulated contributions herein applied for. 

BOARD OF TRUSTEES. 

JOHN A. Wooo, 3o., 
Secretary. 
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COPY 

TEACHERS' PENSION AND ANNUITY FUND 
STATE O:F' N KW JERSEY 

1012 Trenton Trust Building 
Trenton, New Jersey 

Louis Dworetz, Esquire 
Attorney at Law 
129 Market Street 
Paterson, New Jersey 

Dear Sir: 

November 27, 1935. 

Receipt is acknowledged of your letter of No-
vember 25th, enclosing application for withdrawal 
for Miss Clara L. Smith. 

The second paragraph of your letter reads as 
follows: 

'' In accordance with my conversation with 
you Miss Smith's withdrawal from the 
Teachers' Pension and Annuity Fund will 
in nowise prejudice her case.'' 

Naturally I can give you and Miss Smith no as-
surance of ··what will or will not prejudice the Su-
preme Court in their decision on Miss Smith's 
appeal when it is before them. Our responsibility 
is limited to our interpretation of the Teachers' 
Pension and Annuity Fund law in honoring this 
npplication for withdrawal. 

Miss Smith's present status is that she has not 
contributed for over two years and her inactive 

40 membership in our fund has ceased. As certi-
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fied by Miss Smith and by the Secretary of the 
Paterson Board she is no longer employed but has 
been dismissed by the Paterson Board. 1lv e are 
therefore honoring her application for with-
drawal. 

Our next ·withdravrnl checks will be release(l 
about December 10th. 

Yours very truly, 

(Signed) JOHN A. '\¥ ooD 3D. 
Secretary. 

JAW/ MES 

l!O 

20 

State of New Jersey, l 
C t f P . (~~-: oun y o assaic, J 

THOMAS l?. KELLEY, of full age, being duly sworn 
according to law upon his oath, deposes and says: 

1. I am the Secretary of the Board of Education 
of the City of Paterson in the County of Passaic. 

2. On November 25th, 1935, Clara L. Smith, 
formerly a teacher in the public school system of 30 
the City of Paterson, County of Passaic, and State 
of New Jersey, requested me to sign a certificate 
attached to an application for withdrawal from the 
Teachers' Pension and Annuity Fund, certifying 
that she had been dismissed from her position as 
a teacher and that she had been paid for her final 
salary for the month of April, 1933, and that she 
was no longer under contract for further service 
in this district. 

40 
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3. I have examined the photostatic copy of the 
application for withdrawal from the Teachers' 
Pension and Annuity :F,und attached to the affidavit 
of John A. Wood, 3rd, and do depose and say that 
the same is a true copy of the application for with-
drawal presented to me by the aforesaid Clara L. 
Smith, and upon which I signed the certificate as 
secretary. 

THOMAS F. KELLEY. 

Svrnrn to and subscribed before me 
this 29th ·day of April, 1936. 

SA UL R. ALEXANDER, 

An Attorney at Law of New Jersey. 
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Affidavit of Louis Dworetz, in Opposition 
to Motion. 

NEW J:ERSEY SUPREME COURT. 

CLARA L. SMITH, 
Prosecutor, 

vs. 
l\ifAy M. CARTY, AGNES CROMWELL, 

. MARIE HILSON KATZENBACH, 
DANIEL H. MoREAU, OscAR W. 
JEFFERY JosEPH MoTT, D. 
STEW ART CRA vEN, LYMAN 1r 
MOREHOUSE, GUSTA VE A. HUN -
ZIKER, MAROU BROWN LITTLE, 
CHARLES H. ELLIOTT, Secre-
tary, Commissioners of the 
State Board of Education of 
the State of New Jersey, 

Respondent's. 

State of New Jersey, ( "" . 
County of Passaic, ) ...,~. · 

On Certiorari. 

Affidavit. 

Lours DwoRETZ, of full age, being duly sworn 
according to la,,r, upon his oath, deposes and says : 

That I am an attorney at law of the State of 
New Jersey and have been the attorney of record 
for Clara L. Smith, the prosecutor herein the pro-
ceedings wherein she was dismissed as a teacher in 
the Public Schools of Paterson on October 24, 19:-34, 
that I also represented the said Clara L. Smith in 
her various appeals to the Commissioner of Edu-
cation and State Board of Education when her 
dismissal was sustained. 

That previously I represented the said Clara L. 
Smith when she was dismissed as a school teacher 
in May, 1934, which dismissal was subsequently 
set aside by the Commissioner of Education. 

10 
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to Motion. 

That on November 14, 1935, a letter addressed 
to the Prosecutor by the Teacher's Pension and 
Annuity Fund of the State of New Jersey was re-
ceived, a copy o.f which is hereunto attached and 
made a part he 'reoL 

That in the said letter the prosecutor was ad-
vised that her active ·membership in the Teacher's 
Pension and Annuity Fund ended April 30, 1933, 
and that since then the prosecutor has not taught 
school in this State. · 

The letter further advised that the membership 
of the prosecutor had expired in the Teacher' s 
Pension and Annuity Fund as of May 1, 1935, and 
that application should be made by her for her 
accumulated contribution. 

That the prosecutor was further advised that 
no further interest could be credited on account 
of her membership in the Fund beyond May 1, 
1935. 

That in response to the said letter of November 
14, 1935, deponent on November 25, 1935, ad-
dressed a letter to John A . Wood, 3rd, Secretary 
of Teacher's Pension and Annuity Fund, a cop~Y 
of which is annexed hereto and made a part hereof. 

In said letter the Secretary of the Teacher's 
Pension and Annuit y Fund was advised that the 
prosecutor vrns dismissed as a school teacher in 
the City of Paterson and that her dismissal was 
upheld by the Commissioner of Education and 
State Board of Education and that an application 
,vas being prepared to have her case submitted to 
the Supreme Court for review. 

rrhat prior to writing the letter of November ~5, 
1935, deponent personally interviewed John A. 
·wood 3rd Secretary of the Teacher's Pension 

' ' 



315 

Affidavit of Louis Dworetz, in Opposition 
to Motion. 

and Annuity Fund, at which time there was dis-
cussed the prosecutor's dismissal from the School 
System of Paterson and her various appeals. 

The deponent advised the said Secretary that an 
application would be made to the Supreme Court 
for review of the prosecutor's case and there was 
also discussed the right of the prosecutor to be 
re-instated in the Teacher's Pension and Annuity 
Fund if the Supreme Court should reverse the 
findings of the other tribunals. With regard to 
this, Mr. Wood stated '' that if the prosecutor's 
dismissal was reversed by the Supreme Court she 
would have the right to be reinstated in the Teach-
er's Pension and Annuity Fund'' and that a pres-
ent withdrawal from the Teacher's Pension and 
Annuity Fund could in no wise affect her status 
since her active membership in the fund ended 
April 30, 1933, when she was :first suspended as a 
teacher in the School System of Paterson and 
since which time she has never been actually re -
turned to the teaching service in this State. 

The secretary at the said time also called my 
attention to Chapter 80, Laws of 1919, which gov-
ern the Annuity and Pension Fund and which 
provides as follows : 

'' The membership of any person in the 
retirement system shall cease if he shall be 
continuously absent without pay for a period 
of more than two years.'' 

Deponent was further advised that in filling out 
the application for withdrawal which is annexed 
to the respondent's motion to strike out the printed 
words' 'have resigned'' and insert in place thereof 
"have been dismissed.'' 

rn 
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Affida1:it of Lonis Dworetz, in Opposition 
to Motion. 

Deponent further states that at no time did the 
prosecutor resign her position as a school teacher 
in the Public School System of Paterson. 

That deponent is unaware of any proceedings 
10 · of the Board of Education of the City of Paterson 

in which the resignation of the prosecutor was 
ever considered or accepted. 

Deponent also states that the order of dismissal 
by the Board of Education of the City of Pater-
son was never reconsidered and the resignation 
of the prosecutor was ever accepted in lieu thereof. 
That the prosecutor was first suspended in April, 
1933, ever s~nce which time she has continually 
ceased to actively teach in the schools of this City 

20 or State. 

30 

40 

That the prosecutor ever since has consistently 
contested the right of the Board of Education of 
the City of Paterson to suspend and dismiss her 
from its service. 

Deponent further states that the prosecutor 
since her suspension in April, 1933, has not been 
gainfully employed in any other business or pro-
fession. 

~rhat the sole reasons for her withdrm ,val of mon-
eys from the Teacher's Pension and Annuity Fund 
was to pay obligations incurred since her suspen-
sion and dismissal from the School System of 
the City of Paterson and to permit her to prose-
cute her cause in this Court the actual cost of 
which the State of the Case and Briefs alone is 
approximately $325.00. 

Deponent further states that the prosecutor 
never had any intention of abandoning this pro-
ceeding or any proceedings in which her ouster 
a.s a teacher was contested. 
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That the Secretary of the Board of Educafaon 
of the City of Paterson, when he signed the cer-
tificate attached to the application for withdravrnl 
of the prosecutor's pension fund also interlined 
the phrase, that the prosecutor had resigned and 
inserted in the place thereof that she had been dis-
missed from her position as a teacher, and that 
her final salary was paid in the month of April, 
1933. 

Sworn and subscribed to 
before me this 4th day 
of May, 1936. 

MAURICE BERNSTEIN, 

Lours DwoRETZ. 

A Master in Chancery of New Jersey. 

Tl~ACHER'S PENSION AND ANNUITY FUND 
STATE OP NEW JERSEY 

1012 Trenton Trust Building 
Trenton, N. ,T. 

Phone 2-2131 

Miss Clara L. Smith 
345 Hamilton Avenue 
Paterson, N. J. 

P. 0. Box 550 

November 14, 1935 

Member # 11,557 
Dear Madam: 

According to our records your active member-

10 

20 

30 

ship in this Fund ended April 30, 1933, and since 40 
then you have not returned to public school teach-
ing service in this State. 
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to Motion. 

Your membership has expired as of May 1, 1935, 
and in compliance with the law no further interest 
can be credited to your account beyond that date. 

A blank is enclosed on which you should make 
application for the return of your accumulated 
contributions unless you are now under contract 
in which case we would be pleased to be informed 
where you are employed and when your service 
began . 

Yours very truly, 

ROBERT C. BELLEVILLE, 3RD. 

Assistant Secretary. 
20': LBK: Enc. 

30 
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to 1Vlotion. 

LOUIS DWORETZ 
Attorney at Law 

129 Market Street 
Paterson, N. J. 

Sherwood 2-1960 

November 25, 1936. 

John A. Wood, 3rd., 
Secretary Teacher's Pension & Annuity Fund, 
1.012 Trenton Trust Bldg., 
Trenton, New Jersey. 

Dear Mr. V\T ood: 

Pursuant to my conversation with you Friday 
afternoon, I am herewith enclosing application, 
properly executed for withdrawal of Clara L. 
Smith. Miss Smith was dismissed as a school 
teacher from the City of Paterson and her dis-
missal was upheld by the State Commissioner of 
Education and the State Board of Education of the 
State of Nevv Jersey. There is now being prepared 
an application to have her case presented to the 
Supreme Court. 

In accordance with my conversation with yon 
Miss Smith's dismissal from the Teacher's Pen -
sion and Annuity Fund will in no wise pr~judice 
her case. 

Please advise when my client may expect check. 

Very truly yours; 

Lours DwoRETZ. 
LD:EL 

10 
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Affidavit of Clara L. Smith, in Opposition 
to Motion. 

NEW JERSEY S:UPREME COURT. 

CLARA L. SMITH, 
Prosecutor, 

vs. 
:MAY M. CARTY, AGNES CROMWELL, 

MARIE HILSON KATZENBACH, 
DANIEL H. MoREAu, OscAR W. 
JEFFERY JOSEPH MOTT, D. 
STEWART CRAVEN, LYMAN ]_,7

_ 

MOREHOUSE, GusTA VE A. HUN -
ZIKER, MAROU BROWN LITTLE, 
CHARLES H. ELLIOTT, Secre-
tary, Commissioners · of the 

On Certiorari. 

Affidavit. 

20 State Board of Education of 

30 

40 

the State of New Jersey, 
Respondents. 

State of New Jersey, ( 
County of Passaic, ) ss.: 

CLARA L. SMITH, of full age, being duly sworn 
according to law, upon her oath, deposes and says: 

I am the prosecutor mentioned in the above-
entitled cause and that since my original dismissal 
in April, 1933, I have not been employed in the 
Schools of the City of Paterson or State of New 
Jerse y and that I have not been gainfully em-
ployed in any other business or profession. 

I withdrew my accumulated contributions from 
the 'reacher's Pension and Annuity Fund in No-
vember, 1935, in order to pay obligations incurred 
since my suspension and dismissal from the 
School System of the City of Paterson and to per-
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Affida-vit of Clara L. Snriith, 1in Opposition 
to Motion. 

mit me to prosecute my case in this court, the ac-
tual costs of the State of the Case and Briefs 
amount approximately to $325.00. 

That since my dismissal as a school teacher I 
have not been employed and I have had no source 
of income and have received no salary from any 
source and that since my dismissal from school I 
have been forced to expend enormous and consid-
erable sums in defending myself against criminal 
and civil proceedings at the behest of the Guiana 
Realty Corporation, iii the State of New York and 
New Jersey and as a matter of fact have incurred 
obligations since the time I have been dismissed to 
support myself. 

Sworn and subscribed to 
before me this 4th day 
of May, 1936. 

Lours DwoRETZ, 

CLARA L. SMITH. 

An Attorney at Law of New J ersev. 

:.rn 
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Affidavit of Service. 

State of New Jersey, l ss . 
County of Passaic, ) · · 

Lours DwoRETZ, of full age, being duly sworn 
-according to law upon his oath, deposes and says: 

I served a copy of the within affidavits in op-
position of respondents' motion to dismiss upon 
Harold D. Green, Attorney for Respondents, per-
sonally at the State House Annex, Trenton, New 
Jersey, on May 5th, 1936. 

Lours DwoRETz. 

Sworn and subscribed to 
before me this 15th day 

20 of May, 1936. 

GEO. K. SLINGLAND, 

A Master in Chancery of New Jersey. 

30 

40 
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Agreed Statement of Facts on Motion to 
Quash the Writ of Certiorari and 

Dismiss the Allocatur. 

NKW JERSEY SUPREME COURT. 

CLARA L. SMITH, 
Prosecutor, 

vs. 
1Lu: M. CARTY, AGNES CROMWELL, 

MARIE Hn,soN KATZENBACH, 
DAKlEL H. MoREAU, OscAR W. 
,JEFFERY tfoSEPH MOTT, D. 
STgW AHT CRAVEN' LYMAN F. 
MoREHOUSE, GusTA VE A. H uN -
ZTKER, l\fAROU BROWN LITTLE, 
CHARLES H. ELLIOTT, Secre-
tary, Commissioners of the 
State Board of Education of 
the State of New Jersey, 

Respondents. 

On Certiorari. 

Agreed 
Statement of 
1.<·acts on 
Motion to Quash 
the Writ of 
Certiorari and 
Dismiss the 
Allocatur. 

IT IS HRREBY STIPULATED by and between the 
prosecutor and the respondents that the follow-
ing is an agreed statement of facts upon which the 
respondent s ' moti on to dismiss the al1ocatur and 

10 

20 

the writ of certiorari issued in this _cause, and the 
prosecutor's opposition thereto, shall be con- 30 
sidered: 

1. That on May 10, 1933, the prosecutor who 
had commenced teaching in the Public School 
System of Paterson in 1921, was, after a hearing 
on charges presented and prosecuted by the 
Guiaua Realty Corporation, a corporation of the 
State of N e,v York, suspended for conduct unbe-
coming a teacher from teaching in the Public 

40 
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Agreed State1n ent of Facts on Motion to Quash the 
Tifl rit of Certiorari and Dismiss the Allocatur. 

Schools of Paterson until February 1, 1934, with-
out pay, at which time her application for rein-
statement vv0uld be given consideration. 

110 2. On February 6, 1934, the prosecutor made 

20 
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application for reinstatement and on May 10, 1934 
her said application for reinstatement was denied 
and she was dismissed as a teacher in the School 
System of Paterson, New Jersey, for conduct un-
becoming a teacher. 

3. Subsequent to her said dismissal, the prose-
cutor, on June 8, 1934, appealed to the Commis-
sioner of Education protesting her suspension and 
dismissal aforesaid. 

4. On September 25th, 1934, the said Commis-
sioner of Education reversed the decision of the 
Board of Education of the City of, Paterson, and 
found that the prosecutor was illegally dismissed 
iii that a member of the Board of Education had 
participated in finding the prosecutor guilty al-
though not having heard all the evidence at the 
hearings. The Board of Education of the City of 
Paterson was thereby directed by the Commis-
sioner of Education to reinstate the prosecutor as 
a teacher in the school system and to pay her her 
salary from l?e bruary 6th, 1934. 

5. On October 11, 1934, after the Secretary of 
the Board of Education presented the said de-
cision of the Commissioner of Education, it was 
rnsolved by the said Board of Education of the 
City of Paterson that the opinion of the Commis-
sioner of Education in the matter of the appeal of 
Clar a L. Smith against it be received and filed and 
the orders of the Commissioner complied with. 
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6. At the same meeting of October 11, 1934, 
there were presented'' charges'' against the prose-
cutor for conJuct unbecoming a teacher. These 
charges which were dated October 9, 1934, and 
which were presented by the Guiana Realty Cor -
poration, were identical charges upon which the 
prosecutor's previous suspension and illegal dis -
missal were based. 

7. After resolving that the ''charges'' dated 
October 9, 1934, be recejved, it was further resolved 
that a hearing be had thereon and in the meantime 
the prosecutor be suspended pending the determi-
nation of the said charges against her. 

8. ]following a trial upou the said charges on 
October 18, 1934: and on October 24, 1934, the prose-
cutor was on the latter date found guilty of conduct 
unbecoming a teacher and dismissed from the 
School System of the City of Paterson. 

9. Prosecuto1· appealed he1· dismissal to the 
Commissioner of Education of the State of New 
Jersey, and on February 8, 1935, the said Com-
missioner of lDducation affirmed the prosecutor's 

10 

20 

dismissal. · 30 

10. Thereafter, the prosecutor appealed to the 
State Board of Education and on July 20, 1935, the 
State Board of :Education affirmed the ruling of 
the Commissioner of Education. 

J 1. Since Apri l 30, 1933, the prosecutor had not 
made any contributions to the Teachers' Pension 
and Annuity Fund of the State of New Jersey. 
The prosecutor's active membership in the said 
Teachers' Pension and Annuity Fund ended April 40 , 
30, 1933. 
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12. Since May 10, 1933, the prosecutor had not 
taught in the School System of the City of Pater-
son, New ,Jersey, nor had she taught school any-
where in the State of New Jersey. 

. 35" 
13. On November 14, 19~, a letter addressed 

to the prosecutor by the Teachers' Pension and 
Annuity Fund of the State of New Jersey was re-
ceived by her, a copy of which is hereunto attached 
and made a part hereof, and marked Exhibit" A". 

14. In the said letter the prosecutor was ad-
vised that her active membership in the Teachers' 
Pension and Annuity :B7 und ended April 30, 1933, 
and that sinc e then the prosecutor had not taught 
school in this State. The letter further advised 
the prosecutor that her membership had expired in 
the" :B7 und" as of May 1, 1935, and that application 
should be made by her for her accumulated cou-
tributicms . Prosecutor vrns also advised that no 
further interest could be credited on account of her 
membership in the '' F1und'' beyond May 1, 1935. 

15. In response to the said letter of November 
14, 1935 (Exhibit A), the prosecutor's attorney, 
Louis Dworetz, on November 25, 1935, addressed 
a letter to ,John A . Wood, 3rd, Secretary of the 
Teachers' Pension and Annuity Fund, a copy of 
which is annexed hereto and made a part hereof, 
and marked Exhibit "B ". 

lG. In the said letter (Exhibit "B "), the Secre-
tary of the Teachers' Pension and Annuity Fund 
wa s advjs~d that the prosecutor was dismissed as 
a school teacher in the City of Paterson and that 
her dismissal was upheld by the Commissioner of 
Educ.ation ancl the State Board of Education and 
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that an application ·was being prepared to have 
her case submitted to the Supreme Court for 
review. 

17. Prior to writing the letter of November 25, 10 
1935 (Exhibit "B "), the prosecutor's attorney 
personally interviewed John A. Wood, 3rd, ~ecre-
tarv of the Teachers' Pension and Annuity Fund, 
at his office in Trenton, New Jersey, at which time 
there was discussed the prosecutor's dismissal 
from the School System of Paterson and her vari-
ous appeals. 

18. During the said interview the prosecutor's 
attorney ad vised the said secretary of the fund 
that an application would be made to the Supreme 
Court for revievY of the prosecutor's case. There 
was also discussed the rjght of the prosecutor to be 
reinstated in the Teachers' Pension and Annuity 
]'uu<l if the Supreme Court should 1·cverse the · 
findings of the other tribunals. With regard to 
this, Mr. Wood stated, "That if the prosecutor's 
dismissal as a teacher in the School System of 
Paten,011 was reversed by the Supreme Court, she 
would have the right to be rejnstated in the Teach-
ers' Pension and Annuity Fund and that a present 
withdrawal from the fund could in nowise affect 
lier status since her active membership therein 
eu<led April 30, 1933, and since which time she has 
never been actually returned to the teaching service 
in this State.'' 

During the said interview, the secretary of the 
fund directed the attention of the prosecutor's 
attorney to the following section of Chapter 80, 
Laws of 1919 as amended, v,rhich governs the 
Teachers' Pension and Annuity ]7 und. 
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Section 249, Subdivision 7. 

'' 11he membership of any person in the 
retirement system shall cease if he shall be 

1 o continually absent without pay for a period 
of more than two years '" ,,., '" . '' 

20 
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11he secretary further advised prosecutor's at-
torney that in filling out the application for with-
drawal of her accumulated saving, which applica-
tion is annexed hereto and made a part hereof and 
marked Exhibit '' C'' and which is also annexed to 
1·espondents' motion, to eliminate the printed 
words "have resigned" and insert in place thereof 
the words "have been dismissed". This instruc-
tion of the saj d secretary ·was followed. 

19. On November 27th, 1935, prosecutor re-
ceived an acknowledgment from John A. Wood, 
3rd, Secretary of the Teachers' Pension and 
Annuity Fund, acknowledging receipt of prose-
cutor's application for withdrawal of her accumu-
lated savings, a copy of which letter is annexed 
hereto and marked :mxhibit "D". 

20. That at no time did the Prosecutor resign 
her position as a School Teacher in the Public 
School System of Paterson, New Jersey. 

21. That the Prosecutor is unaware of any pro-
ceedings of the Board of Education of the City of 
Paterson in which the resignation of the Prosecu-
tor was ever considered or accepted. 

22. The Board of Education of the City of Pat-
erson never accepted or acted upon any alleged 
rnsignation of the Prosecutor as a teacher in the 
Public School System of Paterson, New Jersey. 
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23. That the Prosecutor's dismissal by the 
Board of Education of the City of Paterson was 
never reconsidered and no alleged resignation of 
the said Prosecutor was ever accepted by the said 
Board of Education in lieu of such dismissal. 

24. That the Prosecutor's last payment to the 
Teachers' Pension and Annuity Fund was on 
April 30, 1933; that her last day of active teaching 
in the Schools of Paterson, New Jersey, was May 
10, 1933, ever since which time she has contin-
uously ceased to actively teach in the Schools of 
Paterson or of the State of New Jersey. 

:25. 'rhat since May 10, 1933, the Prosecutor has 
consistently contested the right · of the Board of 
Education of the City of Paterson to suspend and 
Jismiss her from its service. 

26. That the sole reasons for her withdrawal of 
her monies from the Teachers' Pension and An -
nuity Fund were to pay obligations incurred since 
her suspension and dismissal from the School Sys-
tem of Paterson, and to permit her to prosecute 
her cause in the Supreme Court. That the actual 

10 

2 () 

cost of printing the State of Case and Briefs in 30 
this Court alone was Three Hundred and Twenty -
five ( $325.00) Dollars. 

27. That since her first suspension and dismis-
sal as a teacher, the Prosecutor has not been em-
ployed, has had no source of income, and has re-
ceived no salary from any source; that she did ex-
peucl considerable sums in defending herself suc-
cessfully against criminal complaints instituted by 
the Guiana Realty Corporation in the State of 
New York growing out of the identical charges 40 



10 

20 

30 

40 

330 

Agre eel Statement of Facts on Motion to Quash the 
Writ of Certiorari ancl Dismiss the Allocatur. 

upon ·which she had been dismissed as a teacher; 
that she incurred obligations since her dismissal 
in order to support herself. 

28. That the Prosecutor never had any inten-
tion of abandoning this proceeding or any pro-
ceedings in which her ouster as a teacher was con-
tested. 

29. That the Secretary of the Board of Educa-
tion of the City of Paterson, when he signed the 
certificate attached to the application for with-
drawal (Exhibit "0") of Prosecutor's pension 
fui1d, also interlined the phrase that the Prose-
cutor'' had resigned'' and inserted in place thereof 
that she '' had been dismissed'' from her position 
as a teacher and that her final salary was pajd in 
the month of April, 1933. 

30. Prosecutor's dismissal was affirmed by the 
State Board of Education on July 20th, 1935, and 
Prosecutor applied for withdrawal of her accumu-
lated savings in the Teachers' Pension and An-
nuity Fund on November 25th, 1935. Her total ac-
cumulated savings amounting to $1,067.57 was paid 
to Prosecutor on December 10th, 1935, and the Al-
locatur to the ,¥rit of Certiorari in this Cause was 
signed by Mr. Justice Reher on December 19th, 
1935, and was made returnable on January 8th, 
1936. 

31. Prosecutor's Affidavits presented to Mr. 
Justice Reher on December 19th, 1935, made no 
mention of the fact that Prosecutor had withdrawn 
all her total accumulated savings in the Teachers' 
Pension and Annuity Fund on December 10th, 
1935. 
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32. rrhat all the reasons upon which the Re-
spondents' present motion to dismiss and to vacate 
the allocatur is based, were in existence at the time 
the writ was issued and at the time the same vrns 
made returnable. 

33. That the Respondents made no motion to 
uismiss the writ or vacate the allocatur prior to 
the return of the writ. 

34. That not until after the Reasons for Re-
versal were filed, the Prosecutor's State . of Case 
and Briefs printed, did the Respondents make any 
move respecting the subject matter of their mo-
tion. 

35. That on the Tuesday preceding the opening 
of the May Term of the Supreme Court, the Re-
spondents made their first move respecting the 
subject matter of their present motion. On that 
day application was made to the Honorab le 
Justice Reher, 'who had allowed the writ i:p. this 
cause for leave to amend the State of Case by in-
corporating therein the subject matter above re-
fened to. This motion was denied but without 
prejudice. 

36. Prosecutor has never sought and does not 
now seek any advantage over any teacher or class 
of teachers who are members of the Pension Fund. 

Respectfully submitted, 

HAROLD D. GREEN 
' 

Lours DwoRETZ, 

Attorney for Prosecutor. 

Attorney for and of Counsel 
with Respondents. 
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EXHIBIT "A". 

~rEACHERS' PENSION AND ANNUITY FUND 
STATE OF NEViT JERSEY 

1012 Trenton Trust Building 
Trenton, N. J. 

Phone 2-2131 

Miss Clara L. Smith, 
345 Hamilton Avenue, 
Paterson, New Jersey. 

P. 0. Box 550 

November 14, 1935. 

Dear Madam: Member #11,557 

According to our records your active member-
ship in this Fund ended April 30, 1933, and since 
then you have not returned to public school teach-
ing service in this State. 

Your membership has expired as of May l, 1935, 
and in compliance with the Law no further inter-
est can be credited to your account beyond that 
date. 

A blank is enclosed on which you should make 
application for the return of your accumulated 
contributions, unless you are now under contract, 
in which case we would be pleased to be informed 
where you are employed and when your service 
began. 

LBE: 

Enc 

Yours very truly, 

RoBERT C. BELLEVILLE, 3rd., 
Ass 't. Secretary. 
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EXHIBIT "B ". 

LOUIS DWORETZ 
Attorney at Law 
129 Market Street 

Paterson, N. J. 

Sherwood 2-1961 

November 25, 1935. 
John A. Wood, 3rd, 
Secretary Teachers' Pension & Annuity Fund, 
1012 Trenton Trust Bldg., 
Trenton, N. J. 

Dear Mr. Wood: 

Pursuant to my conversation ·with you Friday 
afternoon, I am herewith enclosing application, 
properly executed, for ·withdrawal of Clara L. 
Smith. Miss Smith was dismissed as a school 
teacher from the City of Paterson and her dis-
missal was upheld by the State Commissioner of 
Education and the State Board of Education of 

10 

20 

the State of New Jersey. There is now being pre- 30 
pared an application to have her case presented to 
the Supreme Court. 

In accordance with my conversation with you, 
Miss Smith's withdrawal from the Teachers' Pen-
8ion and Annuity Fund will in nowise prejudice 
her case. 

Please advise when· my client may expect check. 

LD:AM 

Enc. 

Yours very truly, 

(Signed) Loms DwoRETZ. 40 
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(Photostatic Copy of ·withdrawal Application.) 

( See Opposite.) 
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Jt'/1 ,e I 
TE',ACHERS• PENSION AND ANNUITY YUXD 

Trenton, N. J • STATE OF NEW JERSEY P. 0. Box 840 

APPLICATION .J<?R W.ITfiDRAWAL been dism1s.sed 
I, -·························c !.~!..~ .... ~.~·····~·~·~··~~.· ....... oo•iD•· ·tt-~r.f.[)P~f.!.~ .. Ml ~her No. :i.l .. ,.~$ 7 .. , -have:nliinal 

(Name of m .. mber) '- 1 j \ ' • • 
l'il)' po1itioo ••• ·········te.ac.he..r ................ _ ......... _ .. ·f\-\ ·and am not now unkler contract for further service ID the 

• (Nature of emploJ'fflent) \_ NOV l6 }935 ,_::_ T 
public 1chool1 of New J eney. 

I hereby apply for the return of mlf'~:W 1,,mffffl'fAt.~ .~mulated at 3½ % interest. 
Followiq i1 a complete of my service in the public schools of New Jer·sey since 

September let, 1919: · t School District County . Date Service Began Date Service Terminated 

Pa ters Ori·-·-·--:::: ~····~a:5::;~:~~; ...•..•• Se~t8.~be·~ •1-~~ l :-:••·:···:················:······~:;:•;~;~ 

! /~:"u•t.:~:~;•i:.~:~!.~:ll.~YN~t ~•i~~is l)woretz 1 ~sq. ................ ·--·-
a. 
< 

fl 
z 

-----···· ············-····························-········ .. ········•··•····-···-···-···· 

COMPLETE ONE FORM OF EXECUTION ONLY, NOT BOTH. 
(Form of Execution No. I) 

If C an d msplo,-1 or lian not left tlM dMltrMt wt.en 7oa 
... _.,.., .....- the Nefflal7 or elerk .. ,oar = wlllela . ._. lie dtnd below la Illa ........., to .... .._ 

~-toimpreeatheeealofblaNard. TIM--
.._. llloaJcl thea be malled to tbla «doe. 

I henby certify that I am the secretary/di1trict 
clerk of the Board of Ed~cation of the ........ -·······.-··---· 
---·--·- ·····--··-················ of ................................................................ . 

(Form of Execution No. 2) 
PART A 

If you han left the dl.trlet where you were lut emplo:,ed. alp and 
aeknowledre 70W' appU•tloa befor. a notary or other offloer qualla.d 
by law to take oatha wboM eeal of oeee ahould be lms,reNed. or •--

be aut!Mnti•W by an attached cutlfteate of authority. 

State of ............ N~.~····.-I_~_;r..~.fJY ......... ) 
County of . ....... P.~~.a1.(t ......... f ss. 

On the .... . .. ....... : . . day of ...... ~9 .. Y.~.mP.~.r ... .19 ... ~.Q, 0 \ 
• County of ....................................................... New Jeney; that personally appeared before me ................ ··················-·········· 

, ... GJ.~r .a .... L ...... Sm.i .th ....................... ..... , who signed 

-

- - ----- ···············• ........... _, __ ····················· 
(Name of mffl!ber) 

. . has re1igned 

hi1;her •• a ............. . 
( Nature of employment) 

in thi, di1trict, will be/ wa1 paid final salary for 
tbe month of. ......... . . .............. .......... . 19 ...... , and is 

(Month) (Year) 

~thi~ ,un~er contract for service after · that date 
an • d11tnct. 

I further certify that the above named f .thrdha, thi~ day signed the within application 
or WI rawal m my presence. 
e!7~tnf, EY •i~ature. and .the official seal of the 

o ducabon this .... ... ...... ... ...... ........ . . . .... day 
of .... .......... . . 19 .. 

( Name of membt.-r) 

the within application for withdrawal in my 
presence and who acknowledged on oath that the 
statements herein contained are true to the best of 
his ledg elief. 

PAR 
application then be ma d to 

the board by whom 1ou were lut employed, 
u;eeute the confirmatory Ct'rtiftcate C"allf'd 
C"omplt•tf'd application to office. 

I hereby certify that I am the secre ary distr· 

clerk of t~e .8.~~~d" ~f !/~catir~1~~t~~ .<?K1.::~~ 

County of .. P..a.s$atc. New Jersey; that b ~:~~:;r.:~:~:;, te~ch~rhas een 
( Nature of t-mploym~nt) 

in this district, -,a s paid jnal salary for the month 
of c;:_,~/. .. 19__; and is not now under 

/"" (Month) (Year) 

_contract for further service in this district. 
Witness my signature and tpe 1'cial seal of the 

- /_). 

TPAF Form 3 t.1M-10/ :J2. 

Board of Education thij:Z"">' rr •. , day 
0 ,Nov~mb. r 19 _ 

r- Ln-, _/ :.e.,ll 
HEAi) INSTRUCTIONS ON REV~;;;"'~~~;""' <J,,, .. :9 
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EXHIBIT "D". 

TEACHERS' PENSION AND ANNUITY FUND 
STATE OF NEW JERSEY 

1012 Trenton Trust Building 
Trenton, N. J-. 

Phone 2-2131 

Louis Dworetz, Esquire, 
Attorm~y at Law, 
l29 Market Street, 
Paterson, New Jersey. 

Dear Sir: 

P. 0. Box 550, 

November 27, 1935. 

Receipt is acknowledged of your letter of No-
\'ember 25th, enclos ing application for withdrawal 
for Miss Clara L. Smith. 

The second paragraph of your letter reads as 
follows: 

'' In accordance witl1 my conversation with 
you, Miss Smith's withdravval from the 
~reachers' Pension and Annuity Fund, will 
in nowise prejudice her case.'' 

:Naturally I can give you and Miss Smith no 
assurance of what will or will not prejudice the 
Supreme Court in their decision on Miss Smith's 
appea l when it is before them. Our responsibility 
is limited to our interpretation of the Teach-
ers' Pension and Annuity Fund lavir in honoring 
this application for withdrawal. 
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Miss Smith's present status is that she has not 
contributed for over two years and her inactive 
membership in our fund has ceased. As certified 
by Miss Smith and by the Secretary of the Pater-
son Board she is no longer employed but has been 
dismissed by the Paterson Board. We are there-
fore honoring her application for withdrmval. 

Our next withdrawal checks will be released 
about December 10th. 

,TAW :MES 

Yours very truly, 

(Signed) JOHN A . Woon 3RD 

Secretary. 
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Opinion of · Supreme Court. 
( F1iled Dec. 15, 1936.) 

NEvV JERSEY SUPREME COURT. 
Nos. 222 AND 240-MAY TERM 1936. 

CLARA L. SMITH, 
Prosecutor, 

vs. 

MAY M. CARTY, et als., 
Respondents. 

Argued May 5, 1936. Decided 
On Certiorari. 
J?or Prnsecutor: Lours DwoRETZ. 
For Respondents: HAROLD D. GREEN. 
Before .Just:ces LLOYD and DoNGES. 

PBR CumAM: 

1936. 

':l1he prosecutor, a for·mer teacher in the schools 
of Paterson, was tried and convicted by the School 
Board on charges justifying her dismissal. Appeal 
being taken the case was reversed ou the ground 
that a member of the School Board hearing the 
case wa s not present during the taking of all of 
the proofs, and the prosecutor was ordered rein-
stated in her position. This order was complied 
wjth by the Board. On the same day the charges 
vvere renewed in a new proceeding, a new trial had, 
a second dismissal and affirmance by the Oommis-
s ion er of Education, and also by the Stat e Board. 
To review this action the certiorari presented in 
No. 222 was allowed. 
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']_1he respondents have moved to dismiss the writ 
for reasons subsequently appearing by affidavit 
and now before us on stipulation of facts. From 
this stipulation it appears that the prosecutor 
before the allowance of the present writ applied 
for and received the full proceeds of her portion 
available in the teachers' retirement fund, setting 
forth as a ground of the application for such fund 
that she was dismissed and that she was not under 
contract to teach. 

Respondents for the motion presented in No. 
240 of the present term urge that by so doing she 
accepted the action of the School Board in dismiss-
ing her and hence is not entitled to a review 
of the action taken. 

The basis of this contention is that under the 
School Board Law, Sections 249 and 251, by with-
drawing from the retirement fund she automatic -
ally ceased to be a teacher in the public schools 
or entitled to consideration as such. 

Our reading of the sections relied upon leads us 
to the conclusion that the contention of the re-
spondei1ts is well founded. These sections are as 
follows: 

1 I) 

Section 249. '' All persons who become 30 
teachers after the 1st day of September, 1919, 
and whose appointment is made subsequent to 
the passage of this act, shall become members 
of the Retirement System by virtue of their 
appointments as teachers . '' 

Section 251. '' A contributor who withdraws 
from the service or ceases to be a teacher for 
any cause other than death or retirement 

' shall be paid on demand the accumulated de-
ductions standing to the credit of his indi - 40 
vidual account in the annuity savings fund.'' 
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If the prosecutor were not a teacher she would 
uot be entitled to participate in the fund. As one 
interested in the fund she was obliged to make 
regular systematic contributions which inured not 
only to her own benefit but to the benefit of all 
fellow teachers in the school system. 

The result we reach js that by drawing her pro-
portion of the fund and failing to contribute to it 
for the period intervening between her dismissal 
and the application for the writ of certiorari, she 
automatically ceased to be a teacher in the public 
schools of the city. 11hat she consequently is with-
out standing as a teacher by virtue of her own act, 
and this makes it unnecessary to consider the suf-
ficiency of the action taken leading to her dismissal. 

The motion to dismiss the writ is granted with 
costs. 
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Rule Dismissing Writ of Certiorari. 
(Filed Oct. 13, 1937.) 

NEW JERSEY SUPREME COURT. 

CLARA L. SMITH, 
Prosecutor, 

vs. 
MAY M. CARTY, AGNES CROMWELL, 

MARIE HILSON KATZENBACH, 
DANIEL H. MoREAu, OscAR W. 
.T EFFERY' JOSEPH MOTT' D. 
STEW ART ORA VEN J LYMAN F. 
MoREHOUSE, GusTAV A. H uN-
zrKER, MAROU BROWN LITTLE, 
CHARLES H. ELLIOTT, Secre-
tary, Commissioners of the 
State Board of Education of 
the State of New Jersey, 

Respondents. 

On Certiorari. 

Rule 
Dismissing 
Writ of 
Certior~ri. 

This matter having been argued before Part 2 
of the New Jersey Supreme Court, May term 1936, 
and the Court having considered the arguments 
and briefs submitted by the , respective parties, and 

10 

20 

IT APPEARING that an application was made to 
dismiss the Writ of Certiorari heretofore allowed 30 
in this cause and the Court having considered the 
arguments and briefs submitted by the respective 
parties in reference to the same and the Court 
having filed a 'Written opinion on December 15, 
1936, in which the Court concluded that the Writ 
of Certiorari heretofore allowed in this cause, 
~hould be dismissed. 

40 
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Rule Disniissing FVr-it of Certiorari. 

h rs on this 13th day of October, 1937, ORDERED 
that the Writ of Certiorari heretofore allowed in 
this cause, be and the same is hereby dismissed 
with costs to be taxed. 

On motion of 
HAROLD D. GREEN ' 

Attorney for Respondents. 

I hereby consent to the filing of the withjn rule, 
but vvithout prejudice to the right of the prosecutor 
to appeal from the said rule, and without prejudice 
to contest the validity of the said rule. 

Lours DwoRETZ, 
Attorney for Prosecutor. 
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Notice of Appeal. 
(:F1iled Oct. 14, 1937.) 

.NE'W JERSEY SUPREME COURT. 

CLARA L. SMITH, 

Prosecutor _, 
vs. 

Mn M. CARTY, et als., 
Respondents. 

rro: HAROLD D. GREEN, Esq., 
Attorney for Respondents, 
121 Ellison Street, 
Paterson, N evv Jersey. 

Sm: 

On Certiorari. 
Notice of 
Appeal. 

PLEASE TAKE NOTICE that the prosecutor appeals 
from the whole of the judgment entered in the 
:New Jersey Supreme Court in the above-entitled 
matter to the New Jersey Court of Errors and 
Appeals, the Court of Last Resort in All Causes, 
for the following reasons : 

1. The New Jersey Supreme Court ened in 
rendering judgment for the respondents instead 
of the prosecutor for one 01· more of the reasons 
of reversal filed in the New Jersey Supreme 
Court. 

in 

:.rn 

30 

40 



10 

20 

30 

40 

J.lotice of Appeal. 

:2. The New Jersey Supreme Court erred in dis-
missing the Writ of Certiorari in the above cause 
whereas it should have rendered judgment for the 
prosecutor for one or more of the reasons assigned 
therefore in the New Jersey Supreme Court. 

3. The New Jersey Supreme Court erred in 
granting the respondents' motion to dismiss the 
Writ of Certiorari in the above matter whereas it 
should have denied the same for one or more of 
the reasons urged for denying the same in the 
New J erney Supreme Court. 

Respectfully yours, 

Loms DwoRETz1 

Attorney for Prosecutor. 
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'.N tttt 3frr.ary C!rnurt nf frrnr.a 
atth Appeals 

CLARA L. SMITH, , 
Prosecutor-Appellant, 

vs. 
MAY M. CARTY, AGNES CROMWELL, 

MARIE HILSON KATZENBACH, 
DANIEL H. MoREAU, OscAR W. 
JEFFERY, J osEPH MoTT, D. 
STEW ART ORA VEN' LYMAN F. 
MOREHOUSE, GUSTAV A. HUN -
?.IKER, MAROU BROWN LITTLE, 
CHARLES H. ELLIOTT, Secre-
tary, Commissioners of the 
State Board of' Education of 
the State of New Jersey, 

Respondents-A ppellees. 

On Appeal from 
New Jersey 
Supreme Court. 

BRIEF OF PROSECUTOR-APPELLANT. 

Statement of Facts. 

The appeal in this cause brings up for review 
in this Court a judgment of the New Jersey Su-
preme Court dismissing the Writ of Certiorari 
previously allowed by the Supreme Court and di-
rected to the Commissioners of the State Board 
of Education of the State of New Jersey (pp. 343; 
341, 342 ; 338-340) . 

The record of the case reveals that the Prose-
cutor-appellant, a school teacher in the public 
school system of Paterson, New Jersey, for up-
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wards of 14 years, sought by virtue of the Writ 
of Certiorari allowed by the Honorable Harry 
Reher, Justice of the New Jersey Supreme Court, 
a redetermination of the law and facts contained 
in a ruling and decision of the State Board of Edu-
cation made on July 20, 1935. 

The records indicate that on May 10, 1933, the 
Prosecutor who had commenced teaching in the 
public school system of Paterson in 1921 (p. 193, 
1. 25) was, after a hearing on charges presented 
and prosecuted by the Guiana Realty Corporation, 
a corporation of the State of New York (p. 297) 
suspended from teaching in the public schools of 
Paterson until February 1, 1934, without pay, at 
which time her application for reinstatement 
would be given consideration (p. 289, 11. 10-17). 

On May 10, 1934, her said application for .re-
instatement was denied and she was dismissed as 
a teacher in the school system of Paterson, New 
Jersey (p. 289, 11. 21-31; p. 290, 11. 14-17). 

Subsequent to _ her _ said dismissal, the Prose-
cutor on June 8, 1934, appealed to the Commis-
sioner of Education protesting her suspension and 
dismissal as aforesaid (p. 289, 11. 27-31) and on 
September 25, 1934, the said Commissioner of 
Education reversed the Board of Education of 
the City of Paterson and found that Miss Smith, 
the Prosecutor, was illegally dismissed; 

The Board of Education of the City of Paterson 
was directed by the Commissioner of Education 
to pay the Prosecutor her salary from February 
6, 1934, and to immediately reinstate her as a 
teacher in its school system (p. 290, 11. 37-40; P· 
291, 11. 1-10). 

On October 11, 1934, after the Secretary of the 
Board of Education presented the said decision 
of the Commissioner of Education (pp. 288, 289, 
290, 291, 11. 1--10), it was resolved by the said Board 
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of Education of the City of Paterson that the 
opinion of the Commissioner of Education in the 
matter of the appeal of Clara L. Smith against 
it, be received and filed and the orders of the 
Commissioner contained therein be complied with 
(p. 291, 11. 10-20). 

At the same meeting, there were presented 
"charges" against the Prosecutor for conduct 
unbecoming a teacher (p. 291, 11. 24-40; pp. 292, 
293, 294, 295). These charges, dated October 9, 
1934, and which were presented by the Guiana 
Realty Corporation, were the identical charges 
upon which the Prosecutor's previous illegal sus-
pension and illegal dismissal were based (p. 297). 

After resolving that the ''charges'' dated Octo-
ber 9, 1934, be received, it was further resolved 
that a hearing be had thereon and in the mean-
time the Prosecutor be suspended pending the 
determination of the said charges against her 
(p. 296). 

These charges signed by William Sherrill, an 
officer of the Guiana Realty Corporation, and bear-
ing date October 9, 1934, as well as the charges 
upon which the Prosecutor's previous illegal dis-
missal were based, alleged that the · Guiana Realty 
Corporation was a realty corporation of the State 
of New York; that on September 15, 1932, the 
Prosecutor secured a loan evidenced by a promis-
sory note from the said corporation in the amount 
of $500.00, payable in two installments, to wit: 
on October 15, 1932, and November 15, 1932, re-
spectively; that the Prosecutor stated on a ques-
tionnaire (Exhibit P -5) that she was not obligated 
to anyone other than a Building and Loan Asso-
ciation; that Clara L. Smith had tendered worth-
less checks and made default in the pa yment of 
her obligation to the complainant; that she made 
unreliable promises to pay the said notes. 
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The charges further stated that Clara L. Smith 
was guilty of misrepresentation and fraud in 
making application for the said loan of $500.00; 
that she made certain representations regarding 
the availability of her Pension Fund as security 
for the said loan. That repeated attempts were 
made to collect the said moneys loaned but the 
sum of $154.00 was only paid thereon. 

The complainant prayed that because of her 
unreliability, dishonesty, forgery, lack of integrity, 
as alleged, the Prosecutor be dismissed 1:1,s a 
teacher of the schools of Paterson. 

Now here in the record are these extravagant 
charges sustained. 

The proofs adduced at the hearing on the charges 
(p. 293, Exhibit D-4; pp. 56, 57) indicated that the 

. Guiana Realty Corporation was in the business of 
lending moneys to civil service emp~oyees in the 
City of New York (p. 119, 11. 20-30; p. 114, 1. 33). 
That on or about September 15, 1932, the Prose-
cutor borrowed $500.00 from the Guiana Realty 
Corporation at which time the said corporation 
exacted a usurious bonus in the sum of $50.00 
(p. 196, 1. 2). 

At the time the Prosecutor applied for the said 
loan, she informed William Sherrill, the president 
of the corporation that she need ed the money to 
pay obligations (p. 104, 1. 32; p. 105, 11. 8, 9). 

The proof further revealed that she made ap-
plication for the loan at the . instigation of her 
father who had suffered severe business losses 
and was critically ill; that this loan was being 
sought to pay her father's obligations (p. 217, 1. 40; 
p. 218, 11. 1-20). . 

That in order to secure the payment of the said 
loan Clara L. Smith nominated on September 15, 
1932, the Guiana Realty Corporation as sole bene-
ficiary in her Teachers' Pension and Annuity Fund 
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in which she had available for withdrawal at that 
time the sum of $891.54 ( p. 68, L 17). 

The proof further showed that the charges afore-
mentioned were the subject matter of three in-
dictments in the Court of General Sessions · of 
State of New York for third degree forgery, for 
second degree forgery, and grand larceny (p. 113, 
11. 33-35; p. 114, 11. 38-42; p. 115, IL 10-15). The 
Prosecutor was tried and acquitted of third degree 
forgery (p. 285) and the indictm ents for grand 
larceny and forgery in the second degree were 
dismissed by the Court on motion of counsel and 
on consent of the District Attorney (pp. 286, 287). 

The proofs do not reveal that the Prosecutor 
was ever found guilty of passing worthless checks 
or that the Guiana Realty Corporation ever · suc-
cessfully reduced its alleged claim to a judgment 
at law against the said Clara L. Smith. 

The proofs also indicate that the Guiana Realty 
Corporation demanded the full payment of the 

y loan prior to the maturity thereof (p. 238, 11. 10-22). 
n This concern despite the payment of $154.00 in 
0 addition to the usurious · bonus in the sum of $50.00 

exacted from the Prosecutor on account of the 
d loan still claims from her the sum of $639.20 (p. 116, 
1t 11. 39-42; p. 118), which said sum the Prosecutor 
:o disputes as being due and owing to the Guiana 

Realty Corporation. 
~- Now here in the record was there any credible 
ir proof that the Prosecutor was guilty of conduct 
~s unbecoming a teacher in the public schools of 
1g Paterson. 
); On the contrary, proof was adduced to the 

effect that the Prosecutor enjoyed a good repu-
id tation for honesty and morality (pp. 241-243). 
5, The Prosecutor, despite the proofs aforesaid, 
.e- was on October 24, 1934, by resolution of · the 
1d Board of Education of the City of Paterson dis-
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missed as a teacher in its public schools (pp. 
254-256). 

Thereafter the Prosecutor appealed to the Com-
missioner of Education from the action of the 
Board of Education of the City of Paterson and 
on February 8, 1935, the said Commissioner of 
Education affirmed the said Board of Education 
of the City of Paterson (pp. 28-45). 

That on March 1, 1935, the Prosecutor further 
appealed to the State Board of Education which 
on July 20, 1935, affirmed the ruling of the Com-
missioner of Education who had sustained the 
Board of Education of the City of Paterson in 
finding the Prosecutor guilty of conduct unbecom-
ing a teacher and in dismissing her as a teacher 
in the Paterson schools (pp. 3-27). 

Subsequent to the ruling of the State Board of 
Education, the Prosecutor appl~ed for and obtained 
on December 19, 1935, a Writ of Certiorari from 
the Honorable Harry Reher, Justice of the New 
Jersey Supreme Court (pp. 1, 2). 

After the return to the Writ was filed and 
reasons for reversal submitted and the case noticed' 
for argument, the Respondents made application 
to Mr. Justice Heh er to amend the return to the 
Writ by including therein certain documents and 
circumstances which occurred subsequent to the 
decision of the State Board of Education (pp. 
301-303). 

This application was denied without prejudice. 
The record further indicates that upon the ar-

gument of the cause, the Respondents presented 
a motion to dismiss the Writ on the grounds that 
the Prosecutor abandoned her position prior to 
her application for the Writ of Certiorari by the 
withdrawal of her total accumulated savings in 
the Teachers' Pension and Annuity Fund, and on 
the grounds that the Prosecutor a~quiesced in her 
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dismissal by her withdrawal of her total accu-
mulated savings in the Teachers' Pension and 
Annuity Fund and on the further ground that 
she resigned as a school teacher when she resigned 
from the Teachers' Pension and Annuity Fund 
and withdrew her savings (pp. 304, 305). 

This motion, supported by affidavits, was re-
sisted by affidavits submitted in behalf of the 
Prosecutor, and at the argument, the Court sug-
gested that the facts concerning the motion to 
dismiss the Writ be agreed upon (pp. 313-322). 

An agreed statement of facts was then filed and 
both the motion and the merits of the case were 
argued orally before the Court (pp. 323-337; pp. 
338-340). 

After the argument of the said cause on the 
merits and the motion of the Respondents to dis -
miss the Writ, the Court ruled that the Prosecutor 
by drawing her proportion of the pension fund and 
failing to contribute to it for the period interven-
ing between her dismissal and the issuance of the 
Writ of Certiorari she automatically cea sed to be 
a teacher in the public schools of the City of 
Paterson. 

The Court further found that the Prosecutor 
was without standing as a teacher by virtue of _her 
own act and that it was unnecessary to consider 
the sufficiency of th e action taken leading to her 
dismissal as a teacher (pp. 339,340 , 34·1, 342). 

This ruling of the Supreme Court i~ dismissing 
the Writ was plainly erroneous and the Prosecu-
tor will urge for the reasons hereinafter stated 
that the judgment of the Supreme Court be re-
versed and for nothing holden and that the Pro .se-
cutor be reinstated as a teacher in the public 
school system of Paterson , N mv Jersey. · · 
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POINT I. 

The Supreme Court erred in dismissing the 
Writ of Certiorari. 

A. The withdrawal by the Prosecutor of her 
accumulated savings in the Teachers' Pension and 
Annuity Fund on November 25, 1935, did not dis-
qualify her from contesting the validity of her 
dismissal from the school system of Paterson, 
New Jersey, for alleged '' conduct unbecoming a 
teacher". 

The Prosecutor by her said withdrawal of her 
proportion of the pension and annuity fund did 
not acquiesce in her dismissal from the school 
system of the City of Paterson. 

At the argument of the merits of this case before 
the Supreme Court, the Respondents moved to dis-
miss the Writ of Certiorari previously allowed 
to the Prosecutor for the purpose of reviewing the 
legality of her dismissal as a teacher in the public 
school system of Paterson, New Jersey ( p. 301; pp. 
304-340). 

This motion which was listed as No. 240 for the 
May Term, 1936, was argued in conjunction with 
the merits of the case listed as No. 222, May Term, 
1936 ( pp. 338, 339). 

The basis of the motion to dismiss the Writ of 
Certiorari was that the Prosecutor had abandoned 
her position as a teacher prior to her application 
for the Writ of Certiorari by the withdrawal of 
her total accumulated savings in the Teachers' 
Pension and Annuity Fund; that the Prosecutor 
acquiesced in her dismissal by the withdrawal of 
her interest in the said fund and was therefore 
estopped from prosecuting the said Writ; that the 
Prosecutor resigned as a teacher by withdrawing 
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from the said fund on November 25, 1935 (pp. 
304, 305). 

The foregoing motion of the Respondents was 
resisted by the Prosecutor by affidavits filed on 
behalf of the Prosecutor and at the suggestion of 
the Court an Agreed State of Facts concerning 
the said motion was filed ( pp. 313-323 ; pp. 323-327). 

A reading of the Agreed State of Facts (pp. 
323-337) readily indicates that the motion to dis-
miss the Writ of Certiorari for the reasons ad-
vanced therefor should have been denied. 

But the Supreme Court, with all due respect, 
fell into error and reached the conclusion that the 
contention of the Respondents was well founded 
(p. 339, 11. 27-30). 

In reaching this conclusion the Supreme · Couit, 
according to the opinion rendered by it . (pp. 
338-340), failed to consider all of the applicable 
sections of the Act creating the Teachers' Pen-
sion and Annuity Fund and providing for its man--
agement and control. 

The Supreme Court also erroneously engrafted 
upon the Statute an interpretation which obviously 
is in conflict with its express provisions as well 
as all its reasonable implications. The Supreme 
Court in reaching its conclusions further ignored 
the undisputed facts contained in the Agreed State 
of Facts. · 

At the outset it must be rem .embered that the 
Prosecutor was first suspended as a teacher in 
the public schools in Paterson in May, 1933; that 
since May, 1933, she has neither taught school 
in Paterson nor in the State of New Jersey; and 
since April 30, 1933, she has not contributed to 
the Teachers' Pension and Annuity Fund (p. 325, 
11. 35-40; p. 326, 11. 1-10, Agreed State of Facts). 

Consequently, the Prosecutor by reason of the 
fact that she had not taught in the schools of 
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Paterson and State of New Jersey since her sus-
pension and dismissal could not contribute to the 
Teachers' Pension and , Annuity Fund. 

The right to contribute to this fund depends 
upon active employment in the school system and 
the contributions to the fund must emanate from 
the salary earned by a teacher in her active em-
ployment. 

Under Chapter 80 of the Laws of 1919, P. L. 
1919, page 157, entitled "An Act to Amend an 
Act to establish a thorough and efficient systen~ 
of free public schools and to provide for the 
maintenance, support and management thereof," 
Article XXVIII Teachers' Pension and Annuity 
Fund, Section 254, respecting the Collection of 
Contributions provides : -

Subdivision (2): 

"* * * Upon the employment of any teacher 
to whom this article may apply, he shall be 
informed by his employer of his duties and 
obligations in connection with the Retirement 
System as a condition of his employment. 
Every teacher accepting employment shall 
be deemed to consent and agree to any de-
ductions from his compensation required here-
in and to ctll othe r provisions of this article 
* * * " 

Subdivision ( 4) : 
'' * * * Whenever a teacher is employed by. 

a school district, the custodian of school monies 
and in other cases his employer shall notify 
the Board of Trustees within 10-days after 
the appointment of the teacher of such ap-
pointment and shali deduct the proportion 
of salary as certified by the Board of Tr~ste~s 
from the sala ry of such teacher as herem di-
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rected and shall certify to the Treasurer of 
the State of New Jersey on account of each 
and every payroll a statement as voucher for 
the amounts deducted for annuity purposes 
at the rate certified by the Board of Trus-
tees • * *." 

The foregoing sections plainly indicate that a 
teacher's contribution to the Pension and Annuity 
Fund must arise from the salary earned by her in 
her employment. 

Thus the Supreme Court when it observed that 
the Prosecutor in" failing to contribute to it (Pen-
sion aud Annuity Fund) for the period interven-
ing between her dismissal and the application for 
the Writ of Certiorari, she automatically ceased 
to be a teacher in the public schools of the City'' 
(p. 340, 11. 12-18), obviously erred because the 
Prosecutor having not actually taught during this 
period and not having earned any salary for teach-
ing could not have made '' regular systematic con-
tributions'' to the fund. 

That the Prosecutor was not teaching and thus 
not contributing to the Pension Fund was not due, 
as the Supreme Court erroneously observed, to any 
act of lwr own (p. 340, 11. 18-20), but rather to an 
act of the Board of Education of Paterson which 
had unlawfully dismissed the Prosecutor as a 
teacher in its school system. 

This unlawful action will more readily appear 
upon the consideration of Points Two, Three, Four, 
Five, Six and Seven herein. 

The next question is whether the Prosecutor by 
receiving the proceeds of her portion available in 
the Teachers' Retirement Fund barred her from 
prosecuting the Writ of Certiorari in this cause. 

It has already been observed that the Prosecutor 
was suspended as a teacher in May 1933 since 

' ' 
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which time she has not taught school in this State· 
' and that since April 30, 1933, she had not con-

tributed to the 'reachers' Pension and Annuity 
Fund. 

In this posture of affairs, the Prosecutor's mem-
bership in the fund as distinguished from her right 
to teach in the public schools of Paterson, ceased, 

She was thus eligible to withdraw her contribu-
tions without affecting in any manner her right 
to teach or without affecting in any manner any 
and all remedies necessary to enforce that right. 

In this connection Section 249 Subdivision (7) 
of Chapter 80 of the Laws of 1919, page 164, which 
the Supreme Court failed to consider in its opinion, 
is controlling: 

(7) " "'' ,x, '"' The membership of any person 
in the Retirement System shall cease if he shall 
be continiioiisly absent without pay for a 
period of more than two years or if in any 
five-year period after he last became a mem-
ber he shall render less than two years of 
school service, or upon the withdrawal by a 
contributor of his accumulated deductions as 
provided in this article or upon retirement on 
a pension or at death but not otherwise ex-
cept as provided in this article * ;," '"'. '' 

From the foregoing section, it will be readily 
seen that there is no express provision denying to 
a teacher the right to teach merely because het 
membership in the fund ceased for the reason 
that she has been continuously absent without pay 
for a period of more than two years. 

In the case sub judice the Prosecutor in the 
language of the Statute was continuously absent 
without pay for a period of more than two years. 

Consequently her membership in the fund ceased 
but not her right to teach school. 
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If the Respondents' contention as adopted by 
the Supreme Court be sound, a teacher, who had 
been granted a leave of absence for the purpose 
of additional study or in an effort to cure an 
illness and had thus continuously absented her-
self for a period of more than two years without 
pay, would lose her right to teach because her 
active membership in the Retirement Fund ceased. 

This absurdity which necessarily follows from 
the argument of the Respondents as sustained by 
the Court below, was never intended by the 
Statute. 

The Statute expressly states that the '' member-
ship of any person in the Retirement System shall 
cease if she be absent continuously without pay 
for a period of more than two years''. 

The right to teach in a school district or the 
teacher's status with a local Board of Education 
or School District is in no way affected by that 
act. 

That the right to teach may be separate and 
distinct from one's active membership in the Pen-
sion ]1und is further indicated in that portion of 
Section 249, Subdivision ( 7) which provides : 

'' ,;, * ,,., The membership of any person in the 
Retirement System shall cease if in any five-
year period after he last became a member 
he shall render less than two years of school 
service ,x, '"' '". ' ' · 

There again a teacher's membership in the Re-
tirement System may cease yet there is no ex-
press provision ousting him or her as a school 
teacher in the · school district where the service is 
rendered. 
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While it is true that Section 249, subdivision (2) 
provides that : 

'' * '"' * All person$ who become teachers after 
the 1st day of September, 1919~ a:nd whose 
appointment is made subsequent to the pas-
sage of this Act, shall become members of the 
Retirement System by virtue of their appoint-
ment as teacher * * *. '' 

the Legislature had also in mind certain situations 
which would render the management and super-
vision of the Retirement System unwieldy. 

These ~situations were dealt with in subdivision 
(7) of Section 249, and provided that one's mem-
bership in the Retirement System shall cease if 

· he shall be continuously absent without pay for 
a period of more than two years or if in any five-
year period after he last became a member he 
shall render less than two years of school service. 

These exceptional circumstances required dif-
ferent treatment and the legislature in its wisdom 
and after great study as indicated in the Preamble 
to the Statute excluded from the continued mem-
bership in the fund those persons who were con-
tinuously absent for mqre than two years without 
'pay and those who had rendered less than: two 
years of school service in any five-year period after 
they had last become members of the Retirement 
System. 

The right to teach or the remedies necessary to 
· enforce that right, are in no wise restricted by the 
provisions of the Statute governing membership 
or the cessation thereof in the Retirement System. 

This was · decided by Mr. Justice Case in Board 
of Education of Beach Haven vs. State Board of 
Education, 115 N J. L. 264, 180 Atl. 430. 
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In that c~se a teacher who had become sixty-two 
years of age on August 28, 1931, and who was a 
member of the Teachers' Pension and Annuity 
Fund, had by reason of her years of service be-
come entitled to be retired on pension. On July 28, 
1933, she entered into a contract with Beach Haven 
Board of Education whereby she agreed to teach 
and the Board employed her so to do from Septem-
ber 11, 1933 to June, 1934, at a stated salary and 
both parties agreed that either of them could ter-
minate the same by giving the other thirty days 
notice in writing of intention to terminate. There 
was no notice of intention to terminate given by 
either side, but on December 28, 1933, the Borough 
Board passed a resolution wherein it determined 
to make application to the Trustees of the Teach-
ers' Pension and Annuity Fund for Mrs. Sopers' 
(the teacher) retirement, effective February 1, 
1934. The Board of Trustees of the Teachers' Pen-
sion and Annuity Fund on January 12, 1934, ap-
proved the retirement effective February 1, 1934. 

At page 366, the learned Justice stated: 
: '' ,)!< * '~ Ret~rement becomes optional-either 
at the instance of the teacher or of the em-
ploying board - at age sixty-two (School 
law article XVII, section 251, sul;>-divi-
sion 1 (Cum. Supp. Comp Stat. 1925-
1930, p. 1722 #251 (1), as :amended by 
Chapter 57, Pamph. L:- 1928) and manq.a-
tory at age seventy (Id. section 251, sub-
division 2; Id. page 1723, #251 (2). During 
the intervening period, neither the teacher nor 
the Board having applied for retirement, the 
teaching services continue. The action of the 
trustees of the fund on an application com-
ing in is usually, and was in this instance, 
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ministerial. Mrs. Soper 's record was such that 
she was entitled to a pension either at her 
or the board's request. The statute was man-
datory upon the trustees, and they took affirm-
ative action. But Mrs. Soper 's complaint was 
that the board had agreed not to terminate her 
teaching for the year without giving thirty 
days' .notice in writing and that the action 
of the board in proceeding toward her retire-
ment was a termination of her employment 
and therefore in the absence of the notice, a 
violation of the contract. A board of education 
has, under the school law, the right to make 
contracts with teachers, '"' * • '' 

And at pages 367, 368 continuing: 

'' * * * The tea,chers' Pension and Retirement 
Fund was set up by article XXV of the 1903 
statute as subsequently amended and by 
artiQle XX~II passed as chapter 173, Pamph. 
L. 1920; 2 Cum. Supp. Comp. Stat; 1911-1925, 
(pp. 3296, 3298, #185-495). The whole struc-
ture is part of the school law under one title. 
We . consider that the dispute between Mrs. 
-Soper and the board of education as to the 
obligations of the latter under its c_ontract 
was one that by the broad and ancient pro-
visions of the statute was within the cog-
:uizance of the eommissioner of {;}duoation sub-
ject to appeal to the state board of educa-
tion. Prosecutor rests in part upon the rule 
stated in Home Building ttnd Loan Associa-
tion v. Blaisdell 290 U. S. 398; 78 L. Ed. 413, 
and quoted in Hourigan v. N o~th Bergen 
Township, 113 N. J. L. 143, that existing laws 
are . :read into contracts in order to fix obli-
g·a tions as between the parties and that the 
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reservation of essenfial attributes ·. of sov-
ereign power is also read into contracts as a 
postulate of the legal order ; but we find no 
support for the prosecutor in the application 
of that rule to the instant case. There is uo 
public policy that a teacher shall be retired 
at age sixty-two and the law does not so 
require. Granting, for the purpos _es of the 
argument, that a yearly contract is not, under 
the circumstances, necessary, we think it is 
neither inconsistent with the school law nor 
subversive of the aims and principles thereof 
for a teacher and a board, during the mutu-
ally optional period between the ages of sixty-
two and seventy, to agree annually upon em-
ployment for the · school yea r and as an inci-
dent to agree that neither of them will termi-
nate the year's employment without reason-
able notice to the other. The disruption in 
school courses that might follow sudden re-
tirement, in midyear and without notice . to 
the board, of skillful and dependabl~ teach-
ers, from whom a full year's work was ex-
pected, is obvious. It is clear that the fore-
knowledge of the event by the board would 
be helpful. So, also, the other way around. 
That the notice should be in writing and that 
it should be thirty days in extent are reason-
able p-rovisions. 

Prosecutor's second point is that the con-
tract between the board of education and 
Mrs. Soper included as an implied provision , 
and is sitbject and subordinate to the pro-
visions of, sect-ion 251 Pamph. L. 1919, ch. 
80, as amended by p. 1723, #251 ( 2); afnd its 
third point is that the contract between th e 
board and Mrs. Soper is a nullity and unen-
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forceable because the relationship was con-
trolled and regulated by statute. For the rea-
sons already given these points are decided 
adversely * * *. '' 

From the foregoing decision it is apparent that 
the statute governing a teacher's membership in 
the Retirement System does not control her status 
as a teacher or her right to teach. 

In the cited case even though the Court observed 
that the provisions of the Statute governing the 
Teachers' Annuity and Pension Fund "was man-
datory upon the trustees'' of the fund, neverthe-
less, the contract made by the teacher with the 
school board was not subject and subordinate to 
the provisions of that Statute even though the 
teacher was entitled to a pension at the time the 
contract WBS made. 

Furthermore, in the case at bar, the undisputed 
facts leading up to the withdrawal of her portion 
of the Pension Fund indicates beyond peradven-
ture that the Prosecutor did not accept the action 
of the School :doard in dismissing her nor did she 
by such withdrawal automatically cease to be a 
teacher so as to bar her from prosecuting tbe Writ 
of Certiorari. 

The Agreed Statement of Facts indicates that 
the Prosecutor received a letter from the Teachers' 
Pension and Annuity Fund on November 14, 1935, 
which reads as follo-ws (p. 327, 11. 10-15; p. 332): 
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TEACHERS' PENSION AND ANNUITY FUND 

State of New Jersey 
1012 Trenton Trust Building 

rrrenton, N. J. 
Phone 2-2131 P. 0. Box 550 

November 14, 1935 

Miss Clara L. Smith, 
345 Hamilton A venue 
Paterson, New J·ersey. 

Dear Madam: Member # 11,557 
According to our records your active mem-

bership in this Fund ended April 30, 1933, and 
since then you have not returned to public 
school teaching service in this State. 

Your membership has expired as of May 1, 
1935, and in compliance with the Law no 
further interest can be credited to your ac-
count beyond that date. 

A blank is enclosed on which you , should 
make application for the return of your ac-
cumulated contributions, unless you are 'now 

T . 

under contract, in which ca.,se we would be 
pleased to be informed where you are em-
ployed and when your service began~ 

L'Bl{ 
Enc 

Yours very -truly, 

RonERT C. BELLEVILLE, 3rd., 
Ass 't Secretary. 

From the foregoing letter, it is plain that the 
Prosecutor <lid not initiate the action by which her 
accumulated contributions were ultimately with-
drawn. She was advised by the Teachers' Pension 
and Annuity Fund that her active membership in 
the fund ceased on April 30, 1933 and that no 
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further interest could be credited to her account. 
In response to the said letter the Prosecutor's 

Attorney on November 25, 1935, addressed a letter 
to John A. Wood, 3rd, Secretary of the Teachers' 
Pension and Annuity Fund (pp. 333, 326, IL 27-40, 
p. 327, 11. 1-3) in which the Secretary was advised 
that the Prosecutor was dismissed as a school 

. teacher in the public schools of Paterson and that 
her dismissal was upheld by the Commissioner of 
Education and the State Board of Education and 
that an application was being prepared to have her 
c~se submitted to the Supreme Court for review. 

Prior to writing letter of November 25, 1935, 
according to the Agreed Statement of Facts (p. 
327) Prosecutor's Attorney personally interview-
ed the Secretary of the Teachers' Pension and 
Annuity Fund at his office at which time there was 
discussed the Prosecutor's dismissal from the 
school system of Paterson and he~ various ap-
peals. 

During the said interview the _Prosecutor's At-
torney advised the said Secretary that an appli-
cation would be made to the Supreme Court for 
a review of Prosecutor's case. There was also 
discussed the right of the Prosecutor to be re-
instated in the Teachers' Pension and Annuity 
Fund if the Supreme Court should reverse the 
findings of the other tribunal. With regard to 
this the Secretary stated, "That if the Prose-
cutor's dismissal · was reversed she would have 
the right to be reinstated in the fund and that a 
present withdrawal of the fund could in no wise 
affect her status since her active membership 
ended April 30, 1933, and since which time she 
has never been actually returned to the teaching 
service of this State" (p. 327). 

During the said interview the Secretary of the 
Fund directed the Prosecutor's Attorney to the 
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following section of Chapter 80, Laws 1919, as 
amended, which govern the Teachers' Pension and 
Annuity Fund. 
Section 249, Subdivision 7 : 

"* * * The membership of any person in the 
Retirement System shall cease if he shall be 
continually absent without pay for a period 
of more than two years '~ * ,:,, . '' 

The Secretary further advised Prosecutor's At-
torney that in filling out application for withdrawal 
of her contributions, which application is set forth 
on page 334, State of Case, and marked Exhibit 
C, to eliminate the printed words,' 'have resigned'' 
and insert in place thereof the words '' have been 
dismissed.'' This instruction of Secretary was 
followed, page 328, State of Case. 

In the Agreed State of Facts the following 
stipulation is set forth (p. 330, 1. 10, #28): 

"* '~ * That the Prosecutor never had any 
intention of abandoning this proceeding or 
any proceedings in which her ouster as a 
teacher was contested* * *.'' 

It was further stipulated that at no time did 
the Prosecutor resign her position as a school 
teacher in the school system of Paterson, New 
Jersey (p. 328, 11. 30-33). 

Iu the light of the foregoing facts, all of which 
are undisputed and have been agreed upon by the 
Respondents and the Prosecutor, there is no room 
to doubt that the Prosecutor by withdrawing her 
contributions after her membership in the Re-
tirement System had ceased, did not waive any 
right to prosecute the Writ of Certiorari. 

Furthermore, it conclusively appears from these 
admitted facts that the Prosecutor did not resign 
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her position as a school teacher in the public 
school system of the City of Paterson by with-
drawing her portion of the pension fund. 

In order to effectively withdraw or resign from 
an office or position the withdrawal or resignation 
must be presented to the proper authority and 
be accepted by it on notice to the person so with-
drawing or resigning. 

The rule was enunciated in the case of Nicholson 
vs. Board of Education of Swedesboro, 83 N. J. L. 
36; State-Reeves vs. Ferguson, 31 N. J. L. 107; 
Fryer vs. Norton, 67 L. 537. 

It is clear from the Agreed State of Facts that 
the Prosecutor tendered no resignation; that the 
Board of Education of the City of Paterson never 
accepted or acted upon any alleged resignation 
of the Prosecutor as a teacher in the public school 
system of Paterson, New Jersey (p. 328, 11. 36-40). 

The Respondents have argued in the Court be-
low that the Prosecutor if reinstated in the public 
school system of the City of Paterson would re-
ceive an advantage in the Retirement Fund over 
other teachers. 

As indicated in the Agreed State of Facts, the 
Prosecutor has never sought and does not now 
seek any advantages over any teacher or class of 
teachers who are members of the Pension Fund 
(p. 331, 11. 30-34). 

Dou~tlessly the Respondents have overlooked 
Section 255, Laws of 1919, page 180, which pro-
vides for the manner in which the Pension and 
Annuity Fund shall be administered. The broad 
powers given to the Trustees of this Fund by the 
Statute is ample protection against any undue 
advantage which the Respondents unjustifiably 
fear may accrue to the Prosecutor. 
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Section 255, Subdivision ( 1) provides: 
'' * ,,, '" The general administration and re-
sponsibility for proper operation of the Re-
tirement System and for making the provi-
sions of this article is hereby vested in a 
Board of Trustees which shall be organized 
immediately after the passage of this act . . The 
said board shall from time to time establish 
rules and regi1,lations for the administration 
and transaction of its business and for the 
control of the funds created herein and shall 
perform such other functions as are required 
for the execution of the provisions of the tle-
tirement System * * *. '' 

The Respondents' counsel also rely upon . the 
case of Good vs. Union To·wnship Board of Edu-
cation, County of Union, decided by the Sta,te 
Board of Education, as establishing the doctrine 
that a withdrawal from the Pension Fund is 
equivalent to a voluntary withdrawal or resigna-
tion from one's employment as a. teacher. The 
Respondents further argue that this case estab-
lished the doctrine that a teacher who has been 
dismissed for cause acquiesces in her dismissal by 
withdrawing her accumulations in the Pension 
Fund. 

This case besides being contrary to the decision 
of the Supreme Court in the case of Bocird of Edu-
cation of Beach Haven vs. State Board of Educa-
tion, supra, is also distinguishable on the facts 
from the case sub ju,dice. In the case at bar the 
Prosecutor's membership in the Pension Fund 
ceased by reason of her continuous absence from 
active service as a teacher for 'more than two years 
and she was therefore according to the Statute 
eligiblG to withdraw her accumulations~ 
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But in the case of Good vs. Union Township 
Board of Educ ation, County of Union, relied upon 
by the respondents the teacher had withdrawn his 
pension money '' i'l'nmediately after his dismissal" 
by the Board of Education of Union Township 
for cause. The Pension Fund of the teacher in the 
cited case was still active at the time of his with-

. drawal from the same while in the case at bar the 
Prosecidor 's membership in the fund had ceased 
and she was permitted by Statute to withdraw her 
accumulation. 

The Respondents also cited the case of Allen vs. 
Board of Education of the City of Passaic, 81 N. J. 
L., 135, to support their view. This case involves 
the consideration of a different statute entirely. 
rrhis case invol ved the construction of Teachers' 
Retirement Fund Act of 1896 as amended. No 
such provision as Section 249, subdivision 7 of 
Chapter 80, P. L. 1919 as amended by Chapter 57 
of Laws of 1928; were involved for consideration. 

The Respondents have also cited the case of 
Plunkett vs. Board of Pension Commissioners, 113 
N. J. L. 230, and Bennett vs. Lee, 104, N. J. L., 453. 

It is difficult to see how either of these cases aids 
respondents. In both cases the following quota-
tion appears: 

'' '" * ,x, The rule is that compulsory deductions 
from the salaries of governmental employees 
by the authority of the government for the 
support of a · pension fund, create no con-
tractual or vested right between such ern-
. ployees or those claiming ui1der them have 
any right except such as are conferred by the 
statutes creating and governing the fund 
:if * * " 
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Similarly in the case at bar the respondents have 
no greater rights than those conferred by the 
statute creating and governing the Teachers' 
Pension and Annuity Fund. 

'rhe act respecting the Teachers' Pension and 
Annuity Fund does not confer any power which 
affects or limits one's right to teach and the 
remedies necessary to enforce that right merely 
because her membership in the fund has ceased 
due to continuous absence for a period of two years 
without pay during which no service was rendered. 

The case of Board of Education of Beach Haven 
vs. State Board of Editcation, supra, has clearly 
pointed out that the right to teach as conferred 
upon the teacher by a local Board of Education or 
School District is not to be controlled or restricted 
by any of the provisions of the Statute governing 
the Teachers' Pension and Annuity Fund. 

The Prosecutor is not unmindful of Section 
~51, sub-division 11, which provides as follows: 

'' ,:~ ,:~ ,x, A confributor who withdraws from the 
service or ceases to be a teacher for any cause 
other than death or retirement shall be paid 
on demand her accumulated deductions stand-
ing to the credit of his individual account in 
the Annuity Saving ],und '" * * . " 

'l'he rights.of the Prosecutor under the facts and 
case at bar are not subservient to the provisions of 
the foregoing section. The facts indicate that the 
Prosecutor was entitled to her contribution by 
virtue of Section 249, sub-division 7 of the Statute 
which provides that one's membership in the Re-
tirement Fund shall cease upon the continuous 
absence of a teacher without pay for a period of 
more than two years. 
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The action initiated by the Trustees of the 
Teachers' Pension and Annuity Fund which 
culminated in the withdrawal of the Prosecutor's 
contributions, was according to the letter of No-
vember 14, 1935 (p. 332, State of Case) and accord-
ing to Agreed State of Facts (pp. 327, 328, 11. 1-10) 
pursuant to Section 249, sub-division 7 of the 

. ·Teachers' Pension and Annuity Fund and not' 
Section 251, sub-division 11. 

Concluding the argument on this point attention 
is directed to Section 24 7, . Teachers' Pension and 
Annuity Fund, sub-division 7, which provides as 
follows: 

'' '"' * * In all cases of doubt the Board of 
Trustees shall determine whether any person 
is a teacher as defined in this article * * * . " 

Under this section before the Court could con-
sider whether or not the Prosecutor was a teacher 
within the meaning and intent of the provisions of 
the Statute governing the Pension and Annuity 
Fund all remedies should have been first exhausted 
before the Board of Trustees of the Pension and 

· Annuity li.,und. 

Board of Education of Beach Haven vs. 
State Board of Education, supra, and 

Ridgeway vs. Upper Freehold Board of 
Education, 88 N. J. L., 530. 

· The question concerning the withdrawal of the 
Prosecutor's contributions was raised for the first 

· time by the Respondents' motion in the Supreme 
Court to dismiss the Writ of Certiorari. The is-
sue had never been presented either to the Com-
missioner of Education, the State Board of Educa-
tion, or to the Board of Trustees of the Pension 
and Annuity Fund, and consequently was not prop-
erly before the Supreme Court. 
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POINT II. 

The merits of this cause are now properly 
before this court for consideration. 

It has appeared under Point I that the merits 
of the case and the Respondents' motion to dismiss 
the Writ of Certiorari was argued together in 
the Supreme Court. 

Despite the fact that the Writ was allowed by 
Justice Heher, the Supreme Court decided that 
the motion of the Respondents to dismiss the Writ 
should be granted. 

In view of the fact that the Supreme Court 
erred, as indicated in Point I herein, in dismissing 
the Writ of Certiorari, the merits of the case are 
now properly subject to inquiry by the Court of 
Errors and Appeals. 

This practice was established in the case of 
State, Hoxsey vs. The City of Paterson, 39 N~ J. 
L. 489, and followed in the case of City of Passaic 
vs. Gross, 99 N. J. L., 409. 

In the case of State, I-I oxsey V$. City of Paterson, 
supra, Mr. Justice Dixon, speaking for the Court 
of Errors and Appeals, observed: 

"* * * On final hearing, the defendants moved 
to dismiss the \¥rit, on the ground that no 
conclusive act or adjudication of the city was 
brought up for review. This motion the Su-
preme Court granted, and accordingly judg-
ment was entered, dismissing the Writ, with 
costs. That judgment is now, by Writ of 
Error, subjected-to review in this Court** :,I(,." 

At page 495, the learned Justice continues : 

" * * ;;_, I am, therefore, of opinion that the 
Supreme Court rightly exercised its discretion 
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in the allowance of the Certiorari, and that its 
dismissal was, for that reason, erroneous, and 
should be reversed. 

Upon this reversal, a question arises as 
to the proper practice in this Court, whether 
the record should be remitted to the Court 
below, that it may proceed to a judgment of 
affirmance or reversal of the corporate pro-
ceedings upon the merits, or this Court should 
itself render such final judgment. The case 
shows that the cause was ripe for final hear-
ing below, and that the judgment of dismissal 
was g·iven upon such hearing. Under these 
circumstances, this Court should not merely 
reverse the judgment below, but should also 
render the judgment which ought to have 
been there rendered.'' 

In the case of City of Passaic vs. Gross, supra, 
it was held that : 

'' • • * Where a Writ of Certiorari is erro-
neously dismissed _ by the Supreme Court on 
final hearing, the Court of Errors and Appeals 
will not merely reverse the judgment, but will 
render such judgment of affirmance or re-
versal of the proceedings brought up by the 
Certiorari as the Supreme Court should have 
given upon the merits.'' 

Thus, since the Supreme Court erred in dis-
missing the Writ of Certiorari , this Court, under 
the authorities above mentioned, may consider 
the entire cause on the merits and give such judg-
ment as the Supreme Court should have given upon 
the merits of the case. 
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POINT III. 

The Board of Education of the City of Pat-
erson had no jurisdiction or authority to try 
the appellant on the ,complaint of the Guiana 
Realty Corporation, a corporation of the State 
of New York, made by it on October 9th, 1934. 

A. The ruling of the Commissioner of Educa-
tion, dated September 25th, 1934 (pp. 288-291), 
was a final disposition of the charges which were 
embodied in the complaint of October 9th, 1934 
(pp. 257-260). 

An examination of the record clearly shows that 
the "charges" dated October 9th, 1934, are ident-
ical with the "charges" dated April 8, 1933 (p. 
297) upon which the Prosecutor was previously 
illegally suspended and dismissed by the Board 
of Education of the City of Paterson for conduct 
unbecoming a teacher. 

This dismissal of the Prosecutor as a school 
teacher was subsequently reversed in clear and 
convincing language of the Commissioner of Edu-
cation who on September 25th, 1934, stated: 

'' ,,, * ,.« In accordance with these rulings of 
the Supreme Court, Miss Smith was illegally 
dismissed, The Board of Education of the 
City of Paterson is directed to pay her sal-
ary from February 6, 1934, and to immedi-
ately reinstate her in its School System'' ( p. 
290, 1. 38). 

The foregoing ruling was the culmination of a 
hearing held in accordance with Section 10 of the 
School Law which provides as follows : 
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10. SETTLEMENT OF DISPUTES BY STATE 

SUPERINTENDENT; APPEAL TO STATE BOARD-

The state superintendent of public instruc-
tion shall decide, subject to appeal to the 
State Board of Education and without cost 
to the parties, all controversies and dis-
putes that shall arise under the school laws 

' or under the rules and regulations of the 
State Board of Education. The facts in-
volved in .a:ny controversy or dispute shall, if 
he shall so require, be made known to him by 
written statement by the parties thereto, 
verified by oath or affirmation, and accom-
panied by certified copies of all documents 
necessary to a full understanding of the ques-
tion in dispute, and his decision shall be bind-
ing· until, upon appeal, a decision thereon shall 
be given by the State Board of Education. 
(P. L. 1903, 2d Sp. Sess. P. 7.) 

This section plainly placed the burden upon the 
State Superintendent now the Commissioner of 
Education to redetermine the entire controversy 
which had been presented previously to the local 
board of education. The proceeding contemplated 
is not a strict review on matters of law only. The 
Commissioner is empowered under this Statute to 
redetermine the facts involved in a:riy cause that 
comes under his jurisdiction. 

The decision of the Commissioner, once made, is 
according to Section 10 of the School Law binding 
on all parties '' until upon appeal a decision thereon 
shall be given by the State Board of Education". 
Such decision of the Commissioner has the conclu-
sive quality of a judgment pronounced in a legally 
created court of record. 

The effect of decisions of the State Superintend-
ent now replaced by the Commissioner of Educa-
tion has been fully considered by our courts. 
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In the case of Thompson vs. Board of Education, 
57 N. J. L. 628, Mr. Justice Garrison speaking for 
the Supreme Court stated at page 630: 

"For present purposes it is entirely un-
important whether the decision of the state 
superintendent was warranted by the facts 
before him or whether it was grossly erro-
neous, inasmuch as he had undubitable jur-
isdiction over the parties and the subject-
matter. There is no distinction in point of 
conclusiveness between the decisions of a 
special tribunal such as this and the · judg-
ments of a court of record. The sole differ-
ence is in the presumption of . jurisdiction 
that inheres in general courts alone. If the 
right of the special tribunal to pass on the 
matter in controversy between the parties 
be established, its determinations are con-
clusive upon the parties until reversed by 
some appellate court. As a general rule, 
whenever any person is given authority to 
hear and determine any question, such de-
termination is, in effect, a judgment having 
all the properties of a judg·ment pronounced 
in a legally created court of limited juris-
diction acting within the bounds of its au-
thority. In the present case, the legislabrre 
for the government of a particular branch 
of the public service has given authority to 
a special tribunal to hear and decide all 
controversies arising thereunder. · The ex-
press provision that the decisions of these 
tribunals shall, until reversed on direct ap-
peal, be binding on the parties is nothing 
more than a declaration of the legal effect 
of such decisions where jurisdiction to pro-
nounce them is established.'' 
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To the same effect 

Draper vs. Commissioner of Public In-
str'l(,ction, 66 N. J. L., p. 54; 

Jefferson vs. Board of Education, 64 N. J. 
L., p. 59; 

Buren vs. Albertson, 54 N. J. L., p. 72; 
Stockion vs. Board of Education, 72 N, J. 

L., p. 80; 
DuPou,r vs. State Superintendent, 72 N. J. 

L., p. 371. 

From these citations, it is manifest that not only 
has the decisions of the Commissioner the effect 
of a judgment at law but it is also conclusive and 
binding on all parties '' until upon appeal a deci-
sion thereon shall be given by the State Board of 
Education". 

In the case sub judice, after the Commissioner 
had determined the appeal of Clara L. Smith and 
had ordered her reinstatement as a teacher and 
directed that she be paid her back salary, the Board 
of Education of the City of Paterson did not take 
any further appeal to the State Board of Educa-
tion as prescribed by Section 10 of the School Law. 

In this decision of the Commissioner ( page 288) 
there was no reservation either expressly or im-
pliedly authorizing or remanding the case back to 
the Board of Education -0f the City of Paterson for 
a new trial or further proceedings. Nothing could 
be plainer than the finding that the appellant was 
illegally dismissed ; that her salary should be paid 
and that she be reinstated as a teacher. 

In 15 Standard Encyclopedia Procedure titled 
''Judgments,'' page 600, the text reads : 

'' ( C) w HERE JUDGMENT VACATED OR RE· 
VERSED-As a general rule when a judgment 
is vacated or set aside by the court in which 
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it was entered or reversed by an appellate 
tribunal and remanded for further proceed-
ill!JS, it thereby loses its conclusive character 
us a bar to a subsequent action. But where 
a reversal is upon the merits of the contro-
versy, it bars any further action upon the 
same matter." 

In the case at bar a remand for further proceed-
ings is manifestly lacking in the judgment of the 
Commissioner. Furthermore, the unequivocal 
language of the Commissioner's judgment is upon 
the merits of the controversy. In the decision, the 
Commissioner reverses the judgment of the Board 
of lTiducation, ordeTS the appellant to be reinstated 
and directs her salary from the time of her dis-
missal to be paid (p. 290, 11. 38-41; p. 291, 11. 1-25). 
In view of the clarity- of the language used in the 
Commissioner's decision, it cannot be contended 
seriously that his judgment was not on the merits. 
For the same obvious reason the attempt on the 
part of the Board of Education to r ead into the 
decision of the Commissioner a remand for fur-
ther proceedings, falls by the mere suggestion of it. 

Assuming (without conceding) that a remand 
could fairly be read into the decision of the Com-
missioner or that the decision of the Commissioner 
was without prejudice to further proceedings on 
the part of the Board, it is apparent that even this 
argument is unavailing. To begin with, the Board 
made no attempt to retry the case on the original 
complaint. It assumed no further jurisdiction in 
the matter. It complied with the order of the Com-
missioner's by reinstating the appellant and by 
paying her salary. .This action at once destroyed 
the subject matter of the complaint. 

Upon the rendition of the Commissioner's judg-
ment, two courses were open to the Board. It had 
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the right to appeal the judgment of the Commis-
sioner or, if it thought that the Commissioner had 
not decided the case on the merits, it had the right 
to request a revision of the Commissioner's order 
striking from it the clause directing payment of 
salary and reinstatement to the appellant and fur-
ther requesting that the proceedings be remanded 
to the Board for further action. 

The Board followed neither of these courses but 
destroyed the subject matter of the charges by pay-
ing the appellant and reinstating her in the school 
system of Paterson. This procedure on the part 
of the Board was a complete bar to the considera. 
tion of a new complaint made by the original com-
plainant and covering the same charges as those 
embodied in the original complaint. 

In presenting the appeal before the Commis-
sioner, respecting the appellant's previous dismis-
sal, not only questions of law, but also questions of 
fact were argued. The local Board also argued 
both questions of law and fact. 

The reason which prompted the Commissioner 
to reverse the judgment of the Board is unimpor-
tant. It is the mould of the judgment that deter-
mines the rights of the parties to the action. This 
is particularly so when both the questions of law 
and fact involved in the controversy were argued 
by both sides. J t seems clear tha,t if a new trial 
or further action on the part of the Board was 
contemplated by the Commissioner, he would have 
so decided. But the finding of the Commissioner 
that the appellant was illegally dismissed was 
tantamount to a finding of fact. It was equivalent 
to a judgment of "not guilty". It cannot be 
disputed that the Commissioner had either the 
right to affirm or reverse the judgment of the 
Board or the right to award a new trial. 
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This is particularly so in view of the language 
of Section 10 of the school law which makes the 
decision of the Commissioner binding and _ con-
clusive until an appeal has been taken and decision 
thereon shall be given by the State Board of 
Education. Of these three alternatives the Com-
missioner reversed the judgment adjudicating 
the rights of the parties. 

There have been many cases where a reversal 
by an appellate court after due consideration of 
the law and facts of the case, will bar the bring-
ing and maintaining a new suit, especially where 
there is no remanding order contciined in the 
judgment of reversal. 

rrhis rule was announced in the case of 

Strattman vs. St. Louis Iron M oiintain 
and Southern Railway Company, 228 
Mo., 154, 128 Northwestern 185 ; 

Platz vs. Burton Cider and Vinegar Com-
pany, 28 New York Supplement 385; 

La1rkins vs. Terminal R. Assa., 122 Ill. 
Appeals 246, affirmed in 221 Ill. 428, 77 
Northeastern 678. 

The Respondents contend that the decision of 
the Commissioner rendered on September 25th, 
1934, was not a bar to the bringing and prosecu-
tion of the new complaint of October 9, 1934. It 
argues that the Commissioner had decided the 
previous cause on a question of jurisdiction solely. 

Assuming· (without conceding) that the Com-
missioner did decide the jurisdictional question 
only, then, in that event, the course open to the 
Board was to request a revision of the Commis-
sioner's judgment so as to permit a retrial. The 
failure of the Board to follow this course and the 
destruction of the subject matter of the charges 
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prevented any further or additional action with 
reference to the same. 

An analogous situation to the case sub judicewas 
presented in Jayson vs. Pa. Railroad Co., 101 N. 
J. L. 159. In that case, Jayson filed a petition 
with the Workmen's Compensation Bureau for 
compensation. His right to compensation de-

. pended upon whether he was engaged at the time 
of his injuries in intrastate commerce. 

At the hearing, the deputy commissioner held 
that Jayson was not engaged in intrastate com-
merce, but was in fact engaged in interstate com-
merce, and dismissed his petition for lack of juris-
diction. He then appealed to the Essex County 
Court of Common Pleas, which reversed the rul-
ing of the Compensation Bureau on the question 
of jurisdiction and decided the case upon the rec-
ord before the bureau on its merits, awarding 
Jayson temporary and permanent compensation. 

The railroad company appealed to the Supreme 
Court which affirmed the judgment of the Court of 
Common Pleas, and the matter was appealed from 
the Supreme Court to the Court of Errors and 
Appeals. 

The question at issue was what disposition 
should the Court of Common Pleas have made in 
view of the statute which provided that the trial 
of such appeal shall be based exclusively on the 
transcript of the record and testimony, and at the 
time fixed for hearing, argument may be presented 
by each side to the Judge, who shall in a summary 
manner, decide the merits of the controversy and 
the judgment of the Court of Common Pleas shall 
be conclusive and binding. 
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In 101 N. J. L., page 162, the late Mr: Justice 
Katzenbach said, 

"The proceeding, as conducted by the 
deputy commissioner of the Compensation 
Bureau, was one to determine whether or 
not it had jurisdiction. This is shown by 
what occurred at the hearing. The deputy 
commissioner said after the motion to dis-
miss was made : 'On that motion I will re-
serve decision on that point subject to 
proof. If there is not enough testimony 
here to conclude whether or not it is intra-
state commerce, then Mr. Knight is ' abso-
lutely right. After that point is decided 
we will go on with the additional testimony.' 
The deputy commissioner then decid~d that 
Jayson was engaged in interstate com-
merce. THIS WAS EQUIVALENT TO 
SUSTAINING A PLEA THAT '. THE 
COURT IN WHICH AN ACTION IS IN-
STITUTED HAS NO JURISDICTION 
TO ENTERTAIN IT. WHEN BUCH A 
DECISION IS RENDERED AND THE 
PARTY .AGGRIEVED TAKEN AN AP-
PEAL, WHICH IS SUCCESSFUL IN 
REVERSING THE DECISION OF : THE 
LOWER COURT, THE .APPELLATE 
COURT KEM.ANDS THE CASE TO THE 
LOWER TRIBUNAL TO . BE HE.ARD. 
IF A JUDGMENT OF NONSUIT J$ DI-
RECTED BY A TRIAL COURT TO BE 
ENTERED, AND _TJIIS JUDGMENT IS 
REVERSED ON APPEAL, THE . AP-
PELLA11E COURT REMANDS THE 
CASE TO THE LOWER COURT FOR RE-
TRIAL. In the present case there was no 
opportunity afforded the railroad company 
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before the Compensation Bureau to sub-
mit testimony upon the merits of the con-
troversy. The Court of Common Pleas 
after reversing the Compensation Burea~ 
upon the question of jurisdiction, did not 
afford the railroad company an opportunity 
to submit testimony upon the merits of the 
controversy. It is true that in section 19 
of the Employers' Liability .Act, as amended 
by chapter 229 of the laws of 1921 (Pamph, 
L., p. 731), it is provided 'that the trial 
of such appeal (the appeal to the Coiirt of 
Common Pleas) shall be based exclusively 
on the transcript of the record and testi-
mony, and, at the time fi{l;ed for the hear-
ing, argument may be presented by each 
side, to the said judge, who shall in a s'Ulm-
mary manner decide the merits of the con-
troversy, and the judgment of the Court of 
Common Pleas * * * sh.all be. binding.' 

This section contains a proviso that noth-
ing contained in the act shall be construed 
as limiting the jurisdiction of the Supreme 
Court to review questions of law amd fact 
by certiorari WHILE THE PROVISIONS 
OF THIS SECTION OF THE STA1'UTE 
GIVES .A COURT OF COMMON PLEAS 
THE POWER TO DECIDE THE MERITS 
OF THE CONTROVERSY UPON THE 
TRANSCRIPT OF THE RECORD AND 
TESTIMONY YET THE ACT DOES N011 

IN TERMS PROHIBIT THE COURT OF 
COMMON PLEAS FROM SENDING 
B.ACK THE C.ASE TO THE COMPENSA-
TION BUREAU FOR HE.ARING. WE 
THINK THE PROPER CONSTRUCTION 
TO BE PL.ACED UPON THIS SECTION 
OF THE .ACT IS TH.AT IT GIVES THE 
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COURT OF COMMON PLEAS AUTHOR-
I1'Y TO DE'TERMINE THE MERITS OF 
THE CONTROVERSY IN THOSE CASES 
WHERE THE COMPENSATION BUREAU 
HAS HEARD TESTIMONY UPON THE 
MERITS AND DECIDED THE CASE UP-
ON THE MERITS. It would be a denial of 
justice, at least, if not of due process of law, to 
permit under the circumstances of the present 
case the foreclosure of the appellant from 
submitting testimony upon the merits. of 
the controversy. The appellant has not been 
lacking in diligence at any stage of the liti-
gation. The compensation bureau decided the 
case, as has been stated, upon the question of 
jurisdiction. It afforded the appellant no op-
portunity to submit evidence on the merits. 
The appellant urged before the Court of Com-
mon Pleas and the Supreme Court its claim 
to have the case sent back for a hearing upon 
the merits, if the question of jurisdiction 
should be decided adversely to its contention. 
The Supreme Court clearly had in its inherent 
power the right to remand the case to the 
compensation bureau for a hearing upon the 
merits. We are of the opinion that its failure 
to do so was error. 

The juclgment of the Supreme Co1-trt is 
accordingly reversed. The case will be re-
mitted to the Workmen's Compensation Bu-
reau to be heard upon its merits." 

Undoubtedly, if the Commissioner had in mind 
a new trial, he would have been as specific as the 
Court of Errors was in the Jayson vs. Pa. Rail-
road, supra, or if the Board felt that the Com-
missioner had intended a new trial or a further 
proceeding, the right to find out the Commis-
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sioner's intent was not barred to it. The failure 
· of the Local Board to appeal from the decision 
· of the Commissioner, or even to request a revision 
of it precluded it from trying the appellant at a 
later date on a new complaint involving the same 
charges. This is particularly so when the subject 
matter of the charges was destroyed by the Com-
missioner's order for reinstatement and his order 
for payment of salary, both of which orders were 
complied with by the Board (pp. 288-291). 
- In the case last cited, it should be noted that 
the Compensation Bureau had not heard the tes-
timony on the merits and that when the matter 
was before the Court of Common Pleas, the merits 
of the controversy had not been presented. 

In the case at bar, however, both the Board in 
the first proce edings, and the Commissioner had 
before them the entire case. Arguments .on the 
law, and facts were presented and considered by 
the two tribunals, consequently, the action of the 
Board respecting the prosecution of a new com-
plaint, the subject matter of. which had been 
destroyed, and the trial of the appellant on the 
new complaint was without foundation . 
. Before concluding the argument under this 

. point, attention is directed to the authorities-estab-
lished by the State Board of Education that re-
manding orders in reversals of judgment are not 
unusual. Reversals of judgments of Boards of 
Education and of the Commissioners of Educa-
tion have included remanding orders in the follow-
ing cases: Wallace vs. Board of Education of the 
Township of Greenwich, Cumberland County; 
Cassidy vs. Board of Education, Jersey City; 
Cheesman vs. Board of Education of Gloucester 
City, School Law Decisions, 1928, page 156. 
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These cases are a complete answer to the argu-
ment of the respondent's counsel that the Com-
missioner of Education when the matter was be-
fore him for the first time had no right or authority 
to remand the case to the Board of Education of 
the City of Paterson for a new trial. 

POINT IV. 

That the matters set forth in the complaint 
dated October 9, 1934, are cognizable if at all 
in a court of civil jurisdiction only. 

The matter set forth in the charges preferred 
by the Guiana Realty Corporation concerns purely 
a private transaction between . Clara L. Smith and 
the said corporation. The Department of Public 
Instruction of the City of Paterson had no interest 
therein. 

There are no allegations in the charges and 
there was no proof adduced at the trial which con-
nect any of the alleged indiscretions of the Prose-
cutor with the school system of the pity of Pat~r-
son. Tpere are no allegations and no proof ,vas 
submitted whereby the school system of the City 
of Paterson or any person connected therewith 
or any pupil therein, ·was undermined by reason 
of the transaction between the Prosecutor and the 
Guiana Realty' Corporation . wherein the Prose-
cutor sought to and did borrow the sum of $500.00. 

Peculiarly, in the proceeding in which · the 
Prosecutor was previously found guilty of conduct 
unbecoming a teacher . and for which she was ille-
gally suspended and dismissed, the Board of Edu-
cation of the City of Paterson was not even inter-
ested in pressing or prosecuting the same. Those 
charges were prosecuted by Harry G. Bragg, the 
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private counsel of the Guiana Realty Corporation 
(p. 181, 1. 35). The counsel to the Board of Edu-
cation, in that proceeding- was not directed to 
appear or participate in the proceedings in its 
behalf. This lack of interest of the Board of Edu-
cation at that time is corroboration of the fact 
that the Board apparently considered the matter 
a private one only. 

At the trial of this cause, there were present, 
John R. Wilson, Superintendent of the Schools of 
Paterson, Louis A. Bennert, Supervisor of Public 
Instruction, and Ralph Ritchie, Principal of the 
school wherein the Prosecutor · was a teachar. 
Neither of these gentlemen lifted an accusing 
finger against the Prosecutor respecting her 
capabilities or integrity as a school teacher dur-
ing any period of her experience as a teacher in 
Paterson (p. 187, 11. 15-25)~ · 

It is quite apparent that the object of the _com-
plaint was merely to enforce a private obligation 
iiue and owing by the Prosecutor to the Guiana 
Realty Corporation (p. 240, 11. 23-35). The com-
plainant in this matter, on numerous occasions 
has attempted to place the badge of criminality 
on the alleged indiscretions of the appellant . . The 
res1,J,lts of the complainant's persistence and perse-
ciJJtion in the criminal field have been nil (pp. 285, 
286, 287). 
. The evidence is clear and convincing and is sup-

. ported by documentary evidence of the Court of 
General Sessions of the State of New York, that 
the Prosecutor was cleared by a jury of forgery 
relating to the same subject matter contained in 
the charges, and which was the basis of her dis-
missal (p. 285; p. 113, 11. 30-40; pp. 114, 115). 

Two other indictments, one charging grand 
larceny (p. 287) and the other charging forgery 
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in the second degree, were dismissed on motion of 
the District Attorney of the State of New York 
with the consent of the Court of General Ses-
sions (p. 286). With these apparently groundless 
charges of fraud and grand larceny, the complain-
ant in this cause again attempts to hwunt the 
Prosecidor. 

With the criminal angle of this case absolutely 
eliminated by the Courts of competent jurisdic-
tion of the State of New York, the only redress 
left to the complainant was to pursue its remedy 
for the collection of moneys due it in the civil 
courts. 

Knowing that its claim against the Prosecutor 
was tainted with usury, the Guiana Realty Cor-
poration was reluctant to resort to the Courts of . 
civil jurisdiction and instead attempted to enforce 
its obligations by means of pref erring charges 
before the Board of Education. The utter lack 
of relationship between these charges and the 
ability or integrity of the Prosecutor in the dis:-
charge of her duties as a school teacher in Pater-
son is ample reason for the reversal of the action 
heretofore taken by the local and State Board ·of 
Education and the Commissioner of Education. 

The mere injudicious handling of business af-
fairs by one not experienced in · the ways of com-
merce is not sufficient to disqualify one in the 
conduct of her profession . . 
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POINT V. 

The Board of Education of Paterson, New 
Jersey, erred in finding the Prosecutor guilty 
of conduct unbecoming a teacher and in dis• 
missing her from the public school system of 
the City of Paterson. 

At the conclusion of the respondent's case and 
at the conclusion of the trial t4e prosecutor moved 
for a dismissal of the charges on the ground that 
no credible evidence or testimony was presented 
indicating that she was guilty of conduct unbe-
coming a teacher. These motions were both 
denied (pp. 183-192; p. 247, 11. 35-40; p. 248, 
11. 1-37). 

The gravarnen of these charges is that Clara L. 
Smith perpetrated a fraud upon the Guiana 
Realty Corporation and induced it to lend her 
$500.00. 

It is claimed that she forged the name of Lewis 
A. Beimert to a certain letter (Exhibit P-4, pp. 
263-264). Of this there is no positive proof, the 
board relied purely on innuendo. There is no 
evidence in the case that Clara L. Smith placed 
the signature of Lewis A. Bennert on that letter. 
No handwriting experts attempted to connect 
Clara L. Smith with that letter (p. 170). 

rfiie further innuendo in this case is that the 
prosecutor forged the name of Benjamin Thomas 
on Exhibit P-5, p. 264, and once again there is no 
proof that Clara L. Smith signed the name of 
Benjamin Thomas or was in anywise connected 
with the placing of his name on that document. 
But there was cogent proof in the case that a 
forgery ioas comrnitted by William Sherrill of the 
Quiana Realty Corporation (pp. 92-93). 
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rrhe proof further indicates that William Sher-
rill took the acknowledgment of Benjamin Thomas 
(page J of Exhibit P-5, p. 264). This acknowledg-
ment of Benjamin Thomas was taken by William 
Sherrill as Notary Public of New York on Sep-
tember 15th, 1932. This acknowledgment has 
been blotted out and was in that condition at the 
time of trial. 

Attention is directed to the original exhibit now 
on file \Vith the return to the writ in this court. 
An examination of this original exhibit would in-
dicate that this acknowledgment was removed by 
typewritten interlineations. This document ac-
cording to the evidence in the case has always been 
in control of the Guiana Realty Corporation. It is 
this type of evidence which the respondent relied 
upon as grounds for dismissal of the prosecutor 
from the school system of Paterson. 

This man Sherrill who was a most reluctant and 
reticent witness (pp. 93-94-95) had been convicted 
of crime (p. 113, 1. 10). His testimony was in-
credible. At another stage of the proceedings he 
again exhibited his reluctance to respond to ques-
tions propounded by the prosecutor's counsel. He 
was asked to write the name of Lewis A. Bennert 
which he refused to do. This refusal was con-
curred in by the Board of Education of the City of 
Paterson (p. 130, 11. 27-40; p. 131, 11. 13-20). 

With the issue of forgery paramount in the case 
a11d strong evidence of forgery on the part of 
Sherrill appearing- in the case, the refusal by the 
Board to order Sherrill to write the name of Lewis 
A. Bennert was tantamount to the suppression of 
material evidence. All of which was most pte-
judicial to the prosecutor. · · 

It is difficult to understand in what manner · the 
Guiana Realty Corporation was defrauded. 
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The mere non-payment of the balance due to the 
corporation is certainly not fraud. At the time 
the loan was negotiated the Guiana Realty Cor-
poration in addition to the prosecutor's note in 
the sum of $500.00 demanded and received two 
additional co-makers and endorsers (Exhibit P-5, 
pp. 2-3). Furthermore the corporation was named 

. the sole beneficiary under the prosecutor's pension 
fund and continued to be the sole beneficiary 
down to August 19, 1934 (p. 198, 11. 1-9; p. 105, 
11. 27-40; p. 106, 11. 1-11, 11. 29-45; p. 107, 11. 1-15). 
That prior to being nominated as sole beneficiary 

· in the said Pension Fund the mother of the prose-
cutor had bee·n the sole beneficiary. 

Throughout the criminal prosecutions in the 
State of New York against the prosecutor and 
through the previous trial before the local board 
of education, the sole beneficiary under that pen-
sion fund was still the Guiana Realty Corporation. 

The withdrawal value of this fund when the 
Guiana Realty Corporation was named benefi-
ciary, which was at the time the loan was nego-
tiated, was $891.20. 

That the purpose jn naming the Guiana Realty 
Corporation sole beneficiary of her pension fund 
was to further secure the repayment of the loan. 

rrhe loan involved in this case amounted to the 
sum of $500.00, tainted to be sure, with usury 
( p. 196, 11. 1, 2). If the Guiana Realty Corpora-
tion claims to have been defrauded by the alleged 
Benuert letter Exhibit P-4 or by Exhibit P-5, it 

' ' must be remembered that the corporation subse-
quently accepted at divers times and in diver 
amounts sums totaling $154.00, which it credited 
on account of the loan (p. 116, 11. 10-20; p. 231, 11. 
25-40). 



47 

No uUempt was ever made to rescind the loan. 
nic complainant was content to receive payments 
011 account thereof from the prosecutor and all its 
dealillgs with the prosecutor are consistent with 
a waiver of the alleged indiscretions of the prose-
cutor. 

Payments totaling $154.00 were made by the 
pro~ccutor on account of the loan after the check 
(Exhibit P-6), was issued to the Guiana Realty 
Corporation (p. 231, 11. 25-40). ]7 urthermore, it 
is now interesting to note that the complainant has 
pyramided the amount <lue it from the prosecutor 
to a sum in excess of the original debt. The evi-
dence 011 this point is most enlightening. The 
Guiana Realty Corporation claims that the prose-
cutor is now indebted to it in the sum of $639.20 
(p. 116, 11. 39-42; p. 118). 

In the case at bar the Board of Education of 
the City of Paterson closed its eyes to the record 
of acquittal of the prosecutor before a judge ai1d 
jury of the Court of General Sessions of the State 
of New York. It closed its eyes to the dismissal 
of two other indictments against th e prosecutor. 
All these three judgments of the New York State 
Courts involved the same subject matter as does 
the charges upon which the prosecutor was tried 
and upon which her dismissal as a teacher was 
based (pp. 285-287). The respondent also con-
tended that the prosecutor defrauded the Guiana 
Realty Corporation by stating in Exhibit P-5 that 
she was not indebted to anyo1ie other than a build-
ing and loan association. The testimony of Wil-
liam Sherrill is dispositive of this charge. 'At 
page 105, lines 7-13, Sherrill testified as follows: 

'' Q. Mr. Sherrill, she did tell you she 
needed the money to pay obligations 1 A. 
Sure, sure. 
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Q. No question about thaU A. Sure. 
Q. She needed the money to pay obliga-

tions 1 A. Oh, yes, she told me that, yes." 

It is apparent from the foregoing testimony that 
Sherrill and the Guiana Realty Corporation were 
well aware of the fact that the Prosecutor was in-
debted and needed the moneys to pay obligations. 
In corroboration of Sherrill 's testimony the Prose-
cutor stated that the object in borrowing the money 
was to pay obligations, particularly obligations of 
her father (p. 217, 11. 33-42; p. 218, 11. 1-23; p. 223, 
11. 1-15). 

It is true that the Prosecutor is still indebted 
to the complainant, the exact amount of which is 
clearly in dispute. It is further true that the 
Prosecutor wa s unable to honor certain post-dated 
checks. This, as the evidence indicates, was be-
cause certain obligations and certain - negotiable 
paper in the form of checks had been issued to her 
and which were in amounts more than sufficient to 
take care of the demands of the complainant, even 
at their worst, were dishonored (p. 198, 11. 30-41; 
p. 199). 

It should also be remembered that in addition to 
the inexperience of the Prosecutor in matters com-
mercial and her reliance upon _her father's debtors 
to make good their obligations and in addition to 
her father's critical illness there was also present 
from the time the loan was negotiated and for a 
considerable period thereafter perhaps the most 
distressing economic conditions in the history of 
the country. 

It will be recalled that during this period finan-
ciers of great experience were unable to cope '\\~th 
the existing emergencies. It was during this period 
that great industrial empires collapsed. 
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Despite the stress of the times and her circum-
stances the Prosecutor conducted herself as best as 
her limited experience would permit. The judg-
ment of the Board of Education of the City of Pat-
erson was stretched far beyond the proof adduced 
in the case, especially when the charges made had 
no relationship to the Prosecutor's record of ef-
ficiency, ability, integrity and good conduct during 
her fourteen years as a teacher in the public school 
system of Paterson. 

POINT VI. 

The complainant, Guiana Realty Corpora-
tion, was guilty of laches. 

The complaint in this cause bears . date the 9th 
of October, 1934. The alleged indiscretions of the 
appellant all took place Septemher 15th, 1932. 
More than two years have elapsed. ,It is mani-
festly unfair to try a school teacher on · charges 
relating to matters that have occurred over two 
years ago. This is particularly tr'ue in the case 
at bar because certain testimony and proof which 
might have been available to the appellant has, 
due to the lapse of time, been difficult to obtain. 
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POINT VII. 

The Board of Education erred in rejecting 
very material and pertinent evidence. 

During the course of the trial, the Board of 
Education refused to permit the appellant to ask 
·certain questions, all of which were relevant, com-
petent, and material to the issue involved. The 
failure of the Board to permit the evidence which 
the appellant sought to adduce, was clearly prej-
udicial to her cause. The Board refused to per-
mit answers to the following questions, pro-
pounded to William Sherrill : 

'' When was tlie last time the Guiana Realty 
Corporation held a meeting7" (Page 95, 
11. 35-41). 

'' Has the corporiation still got a fran-
chise, Mr. Sherrill 7" (Page 96, 1. 11 top. 
99, 11. 1-10). 

"Mr. Sherrill, as president of the Guiana 
Realty Corporation, can you tell us when the 
last annual report was submitted to the Sec-
retary of the State of New York 1'' (Page 
99, 11. 1-10 to p. 100, 11. 1-11). 

'' Is the Guiana Realty Corporation 
licensed by the Banking Department of the 
State of New York 7" (Pa ge 100, 11. 18-40; 
p. 101, 11. 1-10). 

The Board's rulings relative to the foregoing 
questions were appropriately challenged. 

All of the foregoing questions were directed 
to the competency of the Guiana Realty Corpora-
tion to make the complaint in thi s cause. The 
object of these questions concerned the present 
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existence of the Guiana Realty Corporation. If 
the Guiana Realty Corporation had no valid ex-
istence at the time the charges were preferred or 
at the time of the trial, of necessity a complaint 
by it would have no valid inception. Yet, the Board 
refused to permit the foregoing questions, the 
object of which was so vital to the Prosecutor's 
cause. Furthermore, these questions involved the 
credibility of the witness, William Sherrill. 

The Board also refused to permit the witness, 
William Sherrill, to answer the following question: 

"Mr. Sherrill, will you pleas~ write the 
name of Louis A. Bennert on that paper c?'' 
(Page 130, 11. 27-40; p. 131, 11. 1-20.) 

This ruling was also challenged in the appro-
priate manner. This question in view of the issue 
of fraud and forgery raised by the complainant, 
was very pertinent and material to the Prosecu-
tor's cause. It involved the credibility of the wit-
ness, William Sherrill, and the failure of the 
Board to permit this question wa s tantamount 
to the suppression of evidence which would tend to 
prove the falsity of the complainant's charges and 
would expose the -complainant -and the witness, 
William Sherrill, in their true light. 

The Board erred in refusing to grant counsel 
for the Prosecutor a continuation of the hearing, 
the purpose of which was to obtain testimony of 
one Cyril Wilson, teller in the Dunbar National 
Bank (p. 245, 11. 22-40; p. 247, 11. 1-35). This 
witness was most important; he was the only 
person who was in a position to know the ttuth 
as to what occurred at the-Dunbar National Bank. 
His testimony would tend to disprove the charges 
made by the complainant. The failure of the 
Board to grant this request to the Prosecutor was 
highly prejudicial. 
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Before concluding, reference is hereby made 
to Section 11 of the Certiorari Act P. L. 1907 
page 95; 1 C. S., pages 405, 406, which provides a~ 
follows: 

'' In all cases of writs of certiorari now 
pending or hereafter brought to-review the 
proceedings of any special statutory tribunal, 
or to review the suspension, dismissal, re-
tirement or reduction in rank of any person 
holding an office or position, state, county, 
or municipal from which he is removed onlv 
for cause and after trial, the Court shall d;. 
termine disputed questio ns of fact as well as 
of law. The Court may reverse or affirm in 
whole or in part, such-finding or determina,. 
tion, susp ens ion, dismissal, retirement or re-
duction in rank reviewed.'' 

In the light of the decision of State, H oxsey vs. 
Paterson, S'ltprn, and City of Passaic vs. Gross, 
supra, to the effect that where a Writ of Certiorari 
was erroneousl y dis .missed on final hearing, the 
Court of Errors will render such judgment as the 
Supreme Court should have given on the merits, 
the Court of Errors and Appeals would have the 
same rights as those possessed by the Supreme 
Court under Section 11 of the Certiorari Act, viz; 
'' to determine disputed questions of fact as well as 
of law and t.o reverse or affirm in whole or in part 
such finding or determination , suspension , retire-
ment or reduction in rank reviewed." 

This right to review the law and the facts is not 
to be restrained by the results reached by the Com-
missioner ·of Education and by the State and Local 
Board of Education. 

In the case of Lazzio vs. Primo Silk Co., 114 N. 
J. L., 450 affirmed 115 N .• J. L., 506 the following 
rule was enunciated: 
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" <" ,,, '"' We are unable to c.oncur in the result 
rwched by either the bureau or the Court of 
Common Pleas. And while we are not unmind-
ful of the case s which hold that the result 
reached by two independent tribunals should 
not be lightly disturbed on appeal (Berlinger 
vs. Medal Silk Co., 113 N. J. L., 476), neverthe-
less we do not regard that principle of law as 
a bar to oitr co1isideration of a given case par-
ticularly so if and when we conclude that the 
resitlt reached merits and needs be disturbed. 
Section 11 of th,e Certiorari Act. (1 Comp. 
Stat., 1910, p. 405, # 11). '' 

In reviewing the law and facts under Section 11 
of the Certiorari Act in order to determine 
whether to '' reverse or affirm in whole or in part'' 
the finding and determination resulting in the dis-
missal of the Prosecutor as a teacher in the public 
schools of Paterson, this Court has the rights and 
should consider the penalty imposed upon the 
Prosecutor. 

rrhe right to consider the effect of the judgment 
imposed upon the Prosecutor and to reverse or 
affirm the same in whole or in part under the above 
statute may be likened unto the supervisory power 
which the Supreme Court exercises in proceedings 
to discipline a member of the bar. 

A careful examination and consideration of the 
record in the case at bar and of the weight of evi-
dence contained therein, in accordance with the 
foregoing statute, it is respectfully submitted, will 
not warrant. this Court in sustaining the dismissal 
of the prosecutor as a teacher in the public school 
system of the City of Paterso~ . ,,,/1~ 
r/] ~ WORETZ ~ ( 

• r for Prosecutor-Appel/a,nt. 
PAUL RITTENBERG 

' Of Counsel. 
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CLARA L. SMITH, 
Prosecutor-Appellant, 

vs. 

MAY M. CARTY, AGNES CROM-

WELL, Marie Hilson Katzen-
bach, Daniel H. Moreau, Oscar 
W. Jeffery, Joseph Mott, D. 
Stewart Craven, Lyman F. 
Morehouse, Gustav A. Hun-
ziker, Marou Brown Little, 
Charles H. Elliott, Secretary, 
Commissioners of the State 
Board of Education of the 
State of New Jersey, 

Respondents-A ppellees. 

On Appeal 
from New 
Jersey 
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BRIEF OF RESPONDENTS-APPELLEES. 

NoTE: It is respectfully called to the attention of 
the Court that throughout this brief the 
Board of Education of the City of Paterson 
in the County of Passaic is referred to as 
the Respondent. 

Statement of Facts. 

rrhis appeal brings up for review a judgment -of 
the New Jersey Supreme Court dismissing the 
Writ of Certiorari, in a Per Curiam opinion filed 
December 15th, 1936. 

Prosecutor-Appellant, a school teacher in the 
public school system in Paterson, was dismissed 
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by the . Board of Education on May 10th, 1934, fol-
lowing a hearing on charges of conduct unbe-
coming a teacher in that she secured a loan from 
a financial corporation through misrepresentation 
and fraud which made her irresponsible and mor-
ally unfit to teach school. She appealed to the 
Commissioner of Education who held that her 
dismissal was illegal on the ground that one of 
the Board members, who participated in the de-
cision of her case, was absent during part of the 
trial. 

The Commissioner did not pass on or deter-
mine the other grounds urged relating to the 
merits of the case, and directed that she be rein-
stated but refrained from remanding the ease for 
further proceedings, leaving it to the Board to de-
termine its future course of action. 

1·he teacher was promptly reinstated by the 
Board but on the day of her reinstatement, Octo-
ber 11th, 1934, a new charge embodying the same 
complaints, was received by the Board of Edu-
cation, preferred by the same complainant. She 
was forthwith suspended, re-tried and again 
found guilty and aismissed by unanim?us decision 
of the Board. 

Prosecutor again appealed to the Commission-
er of Education who on February 8th, 1935, af-
firmed the · dismissal. Prosecutor then appealed 
the decision of the Commissioner to the State 
Board of Education, and on July 20th, 1935, the 
State Board affirmed the decision of the Commis-
sioner and concluded its · opinion in the following 
language: 

'' The Appellant (prosecutor) having re-
ceived a fair trial and it not appearing that 
the decision of the Board was contrary to 
the evidence, we find, in acc_ordance with the 
rule several times announced by this Board 
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under similar circumstances that the Com-
missioner's decision was right, and recom-
mend that it be affirmed.'' 

Appellant, being still dissatisfied with the rul-
ings of both these tribunals, applied for and se-
cured on the 19th day of December 1935, a Writ 
of Certiorari from the Honorable HARRY REHER, 
Justice of the New Jersey Supreme Court. 

Subsequent to the decision of the State Board 
of Education, namely, on N ovemher 25th, 1935, 
Appellant made formal application on a special 
form specifically provided for that purpose to the 
New Jersey State Teachers' Pension and Annuity 
Fund for the withdrawal of her entire accumulat-
ed contributions in the Fund. 

This application set forth that she had been dis-
missed from the service and that she was not un-
der contract for further service as a teacher in 
the public school system in New Jersey. 

On or about December 9th, 1935, the Pension 
Fund acted favorably on this application, ac-
knowledged her representation that she was in 
fact no longer under contract for further service 
as a teacher, and remitted to her in full her accu-
mulated savings in this Fund. 

These acts were committed by the Appellant 
prior to her application for the Writ of Certiorari 
and were not disclosed to the Honorable ·Justice 
HARRY REHER, who allowed the vVrit in her peti-
tion or affidavits that accompanied her applica-
tion. 

The Respondent, upon learning of the with-
drawal by the Appellant of her accumulated sav-
ings in the Teachers' Pension and Ann unity 
Fund, applied to Mr. Justice REHER to amend the 
return to the Writ by including these pertinent 
matters in order to afford Respondent an oppo-
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tunity to move for the quashing of the· Writ and 
· a dismissal of the Allocatur. 

This application was denied without prejudice. 
Respondent presented to the Supreme Court at 
the May Term 1936, a motion to dismiss the Writ 
on the grounds that the Prosecutor abandoned 
her position prior to her application for the Writ 
of Certiorari by the withdrawal of her total ac-
cumulated savings in the Teachers' Pension and 
Annuity Fund, and on the grounds that the Prose-

-cutor acquiesced in her dismissal by her with-
drawal of her total accumulated savings in the 
Teachers' Pension and Annuity Fund, and on the 
further grounds that she resigned as a school 
teacher when she retired from the Teachers' Pen-
sion and Annuity Fund, withdrawing her savings 
therefrom. 

This Motion, No. 240; of the May Term, 1936, 
of the New Jersey Supreme Court, was support-
ed by affidavits, and was resisted by the 
Appellant by affidavit. Following the argu-
ment on the motion to dismiss the Writ, the 
Court sustained Respondent's contention and rul-
ed that the Prosecutor-Appellant, by withdrawing 
her accumulated savings in the Pension Fund and 
failing to contribute to it for the period inter-
vening between her dismissal and the issuance of 
the Writ of Certiorari, automatically ceased to be 
a teacher in the public schools of the City of Pat-
erson. 

The Court in part said ( S. C., p. 340) 

"The result we reach is that by drawing 
her proportion of the Fund and failing to 
contribute to it for the period intervening 
between her dismissal and the application 
for the Writ of Certiorari, she automatical· 
ly ceased to be a teacher in the public 
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schools of the City, that she consequently 
is without standing as a teacher by failure 
of her own act, and this makes it unneces-
sary to oonsider the sufficiency of the action 
taken leading to her dis~issal." 

The Appellant, Clara L. Smith, is still dissatis-
fied with the ruling of all of these tribunals, and 
presents this appeal, repeating practically ver-
batim the arguments heretofore advanced to no 
avail regarding the merits of her dismissal, and 
repeating in practically all respects the argu-
ments advanced before the Supreme Court in 
reply to Respondent's motion to quash the Writ 
of Certiorari and dismiss the Allocatur. 

The Respondent respectfully urges that the ar-
guments advanced by the Appellant are lacking in 
merit and the appeal should be dismissed for any 
or all of the following reasons : 



POINT I. 

The Supreme Court did not err in dismissing 
the Writ of Certiorari. · . 

The Prosecutor-Appellant, by her failure to 
contribute to the Teachers' Pension and Annuity 
Fund between her dismissal and the application 
for · the Writ of Certiorari, and by her withdrawal 
of her accumulated contributions in the Fund 

' acquiesced in her dismissal and abandoned her 
position, and ceased to be a teacher in the public 
schools of the City. 

When the Appellant applied for the Writ of 
Certiorari, she must of necessity have. assumed 
the position and contention that her conviction 
and the dismissal was illegal and unwarranted, 
and consequently, that she did not regard herself 
as being out of the school system of the City of 
Paterson, but that she was being unlawfully de-
prived of her position as a teacher. 

That being so, she was .required to consistently 
maintain this position and attitude and thus abide 
by all of the responsibilities and requirements 
imposed upon all other teachers in the system, and 
to which they were all subjected equally. In other 
words, the Appellant was subject to the same 
mandatory requirements as all other school teach-
ers. 

Sec .tion 249, Paragraph 2, page 161, Chapter 
80, of the Pamphlet Laws of 1919, provides. 

'' All persons who became teachers after 
the 1st day of September, 1919, and whose 
appointment is made subsequent to the pas-
sage of this Act, shall become members of 
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the Retirement System by virtue of their 
appointments as teachers.'' 

In this same Act, Section 251, Paragraph 11, 
page 170, it is provided that: 

'' A contributor who withdraws from the 
service or ceases to be a teacher for any 
cause other than death or retirement, shall 
be paid on demand the accumulated deduc-
tions standing to the credit of his individual 
account in the annuity savings fund.'' 

This paragraph of the statute is printed ver-
batim on the withdrawal application (S. C., p. 
309) which prosecutor executed on November 
25th, 1935, and on this same · application follow-
ing this quotation from the statute appears the 
following paragraph: 

"It is to be noted that application may 
not be made for the return of accumulated 
contributions until the member has resign-
ed his position and is not under contract for 
services in the public schools of New J er-
sey." 

Section 249, Paragr.aph 2, of Chap,ter 80, of the 
Pamphlet Laws of 1919, specifically compels all 
teachers under contract to be members in this 
Fund during the entire contractual period. A 
teacher cannot hold herself out to he a teacrier in 
active service unless she is a member of the Fund, 
and it ,is in fact definitely stated that no with-
drawal of the acccumulated contributions is per-
mitted unless the member has resigned and is not 
under contract for services in the public schools 
of New Jersey. It ·further provides that with-
drawal from the Fund automatically acts as a 
withdrawal or a rescission of her teaching con-
tract. In fact, membership in the Pension Fund 
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is an integral part of the contract of employment 
with the school system. So much so, that a sev-
erance of one, automatically acts as a severance 
of the other. 

This proposition was definitely and unequivo-
cally stated in the case of Allen v. Board of Edu-
cation of Passaic, 81 N. J. L., page 135, affirmed 
by the Court of Errors and Appeals in 84 N. J. L. 
page 402. This was an action ·brought by a teach-
er under contract with the City of Passaic to re-
sist deductions of contributions from her salary 
to the Teachers' Pension Fund made by the Board 
of Education of the City of Passaic. This action 
was predicated on a statute earlier than the Act 
of 1919 upon which the respondent now relies but 
the provisions with reference to membership are 
identical. In discussing the 8tatute the Court 
said: 

'' The Statute was in force when the con-
tract between the plaintiff and the · defend-
ant was entered into and it formed a part 
of such contract and was one of the terms 
of employment of the plaintiff" ' 

'' "' * * It was a public scheme designated 
for the betterment of a branch of the ser-
vice. It was offered to persons seeking and 
desirous of becoming teachers, who were at 
liberty at their option to accept such posi-
tions subject to the terms of the Statute, or 
to refuse them. If they did accept then the 
provisions of the Act became by such ac-
ceptance binding upon them.'' 

It is today well settled that membership of gov-
ernmental employees in so-called retirement pen-
sion funds is compulsory and not voluntary as the 
prosecutor must contend in order to justify her 
action in retiring from the Fund. In Bennett v. 
Lee, 104 N. J. L., 453, in ruling on a question in-
volving membership in the Pension Fund for Po-
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licemen and Firemen ( which operates substantial-
ly similarly to the Teachers' Pension Fund inso-
far as this argument is concerned) the Court said, 
quoting from page 456 : 

"But the contribution made by Bennett to 
the pension fund established pursuant to 
the Act of 1905 was not a voluntary contri-
bution.'' 

Further on the same page : 
"The assessment authorized by the Stat-

ute operated against all of the members of 
the department, whether thev g-ave their as-
sent or not.'' 

"It is seen, therefore, that Bennett's con-
tribution to the Pension Fund was a com-
pulsory contribution, and not one that he 
elected to make on a specified condition." 
Citing Barnett v. Pension Commission, 100 
N. J. L., 473. 

By retiring from the fund the prosecutor de-
feats the very purpose which motivated the Leg-
islature in creating the fund. That motive is very 
clearly stated by Justice REHER in Plunke.tt v. 
Board of Pension Commissi.oners of the City of 
Hoboken, 113 N. J. L. 230, wherein he uses the 
following language : 

"It is not incumbent upon a municipality, 
or other division of government, to estab-
lish a system of pensions. It is rather a 
question of public policy. The pensioning 
of civil servants, as well as those in private 
employment, is designed primarily to attain 
a high standard of service at a relatively 
low wage cost. A hasic consideration is 
that a guaranty against want, when the 
years of productivity have ended, will 
heighten the morale of the workers and en-
hance the quality of the service rendered. 
And that being s_o, it goes without saying 
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that one of its fundamental purposes is to 
secure good behavior and the maintenance 
of reasonable standards of discipline during 
service.'' 

In the Plunkett . case above mentioned Justi~e 
REHER defines "retirement" as "connoting mem-
bership surrendered or lost at the instant it be-
comes effective". That being so the prosecutor 
by retiring from the fund surrendered member-
ship at the time it became effective which in this 
case was December -9th, 1935, the date she receiv-
ed and accepted payment. And since member-
ship in the fund is co-existent with membership 
in a school system it necessarily follows that the 
prosecutor simultaneously surrendered member-
ship in the teaching system of Paterson. 

The Appellant had the alternative of either re-
fusing to acknowledge her conviction and dis-
missal by reason of her allegations of illegal con-
viction and in this posture of affairs to have con-
tinued to carry out all of the statutory require-
men ts imposed upon her as a teacher, or to rec-
ognize her dismissal either openly or in some dis-
guised form by either action or words. She· elect-
ed the latter course by a:hrogating one of the in-
tegral parts of her teaching contract and there-
by abandoned her position as a teacher. 

An examination of the reported cases in our 
State fails to disclose whether this identical 
proposition was ever presented to this Court for 
determination. However, if this Court is dispos-
ed to be guided by the decision of an adminis-
trative body this very issue was passed upon by 
our State Board · of Education as recently as De-
cember 7th, 1935, in the case of George R. Good, 
appel'lan.t., v. Union Township Board of Educ0r 
tion ( a written opinion is on file with the S2cre-
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tary of the State Board of Education). The rul-
ing on this point in this case is as follows : 

"It further appeared by the evidence of-
fered before the Commissioner that. on Sep-
tember llith, almost immediately after his 
dismissal, appellant withdrew all moneys 
standing to his credit in the Teachers' Pen-
sion and Annuity Fund. Inasmuch as such 
money may onvy be withdr(l)UJn when the 
itea;cher is no longer in service, it woul '.d 
seem appellant acquiesced in his dismissal. 
In his application for withdrawal of f.he 
money he st .ates he was dismissed f ram his 
position of principal and is not under con-
tract for further service in the public 
schools of New J erse :y, and that such ser-
vice terminated in September, 1934. These 
facts (])re fatal to ithe appeal.'' 

It will be seen that the State Board met this 
problem decisively and unequivocally and re-
spondent suggests that the logic here used should 
appeal to this Court. 

Respondent further urges that before the prose-
cutor can o'btain relief from this Court she must 
have complied with all the statutory requirements 
of her contrnct. 

In the case of St .ate, Morris Sharp, proseci1.Jtor, 
v. George A. Apgar, Collector of Clinton, 38 N. 
J. L., page 258, a Writ of Certiorari was dis-
missed because· the prosecutor failed to comply 
with one of the provisions of the statute which re-
quires an appellant in a tax assessment suit to 
submit to an examination under oath before Town 
Assessors. Not having done so the Court refused 
relief by certiorari and so in the instant case 
prosecutor's failure to comply with one of the 
provisions of the Statute requiring her member-
ship in the Teachers' Pension and Annuity Fund 
is fatal to the successful prosecution of this ap-
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peal. To this day, Prosecutor has failed to com-
ply with this essential requirement. 

It is true that the Statute provides that the 
teachers' contribution to the Fund is to be de-
ducted from her salary, but Appellant is estopped 
from excusing her failure to make the· contribu-
tions, because she was not receiving her salary. 
Her failure to receive her salary was caused by 
her own acts and she stood then and stands now 
as having bee,n legally dismissed from her em-
ployment as a school teacher in the City of Pat-
erson. To support her contention of an illegal 
dismissal she was required to follow the same 
procedure · as is required of all teachers regularly 
employed in the system, to wit: to make periodic 
contributions to the Teachers' Pension and An-
nuity Fund for the period that intervened be-
tween her dismissal and the application for the 
Writ of Certiorari. Having been responsible for 
the action which culrninated in her present pre-
dicarnent, she is barred and estopped from setting 
up a defense that it was the Board of Editca1tion 
and not she, who was responsible for the discon-
tinuance of her salary and the consequent fai/;ure 
to deduct frorn her salary for contributions to the 
Pension Fitnd. The Supreme Court apparently 
invoked this doctrine because in its decision it 
states that, 

'' She ( the prosecutor) consequently is 
without standing as a teacher by virtue· of 
her own act* * * ". (S. C., p. 340, 1. 16). 

Appellant would have the Court determine that 
· the Supreme Court erred when it found that she 
failed to contribute to the Pension Fund by rea-
son of her own acts, and would have this Court 
rule that it was the acts of the Respondent that 

·. caused this failure, overlooking the controlling 
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fact that it was Appellant's own conduct which 
caused her dismissal in the first instance. 

The Statute very definitely sets forth that all 
teachers must be members of the Retirement Sys-
tem, and if Appellant is to be permitted to with-
draw her accumulated savings and is then subse ·-
quently reinstated, she would have achieved an 
end denied every other teacher in the State of 
New Jersey who conducts herself with propriety. 
The Appellant would secure the accumulation of 
her pension savings over a period of fourteen 
years and would then upon reinstatement be a 
teacher in the public school system of fourteen 
years' standing, with no accumulated savings in 
the Retirement System, a situation most inequit-
able to every contributor to the Fund. A teacher 
illegally dismissed would actually profit by a mis-
take of a Board of Education because such teach-
er involved in charges of unbecoming conduct and 
engaged in hearings thereon could obtain her en-
tire accumulated savings in bulk, whereas the 
teacher who conducts herself with propriety and 
who is above suspicion would not be able so to 
do. The dead end to which this logic inevitably 
leads us, makes further comment unnecessary. 

The Supreme Court based its decision in dis-
missing the Writ of Certiorari upon two main 
grounds irrespective of the merits of the case. 
First, the Prosecutor failed to continue to make 
contributions to the Fund and secondly, she with-
drew her accumulated savings in the Fund. Re-
spondent reiterates that both grounds are ten-
able and meritorious. Even if this Coiirt were to 
assume the false premise urged by the Prosecutor 
that ,the dismissal was illegal the ultimate verdict 
on this point would still be the same. Prosecutor 
argues that the· conviction being illegal, it follows 
that her dismissal was unwarranted, the with-
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holding of her salary was illegal and consequently 
she cannot he penalized by reason of her failure 
to make contributions to a fund from a salary 
which is illegally withheld from her. However 

' this argument does not assail the other phase of 
the issue in that she affirmatively withdrew from 
the Fund by applying for and accepting the ac-
cumulated moneys. If she · was not responsible 
for the illegal action of the Board of Education 
an.d if she contends that she had no control over 
this Board, she certainly cannot contend that she 
had no control over her subsequent conduct in 
affirmatively withdrawing from the Fund. It 
therefore follows that the second basis of the Su-
preme Court's decision would still be unassail-
able even if it were assumed that there was error 
in the first portion of the decision. 

Appellant beclouds the issue, analogous to the 
present case, by ref erring to teachers on leaves 
of absence for a period of more than two years, 
for further study or illness. It is well settled 
and not open to argument that a granted leave of 
absence suspends · contributions to the Pension 
Fund during that period and naturally, a two-
year leave of absence and · consequent failure to 
contribute to the Fund would not result in a ces-
sation of membership in the Fund and a conse-
quent resignation by operation of law from the 
school system. However, Respondent reasserts 
that a teacher, on a regularly granted leave of 
absence, who withdraws her accumulated savings 
in the Teachers' Pension and Annuity Fund dur-
ing such leave of absence, would by such with-
drawal nave severed her connection with the 
school system, which would be tantamount to a 
resignation from the system. 

Appellant discourses at great length and places 
strong reliance upon the decision in the case of 
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The Board of Education of Beach Haven v. The 
State Board of Education, 115 N. J. L. 364, to 
bolster her contention that there is no connection 
between membership in the Pension Fund and 
service in the school system. Respondent's an-
swer is that this case has no relevancy to the is-
sue involved and if anything, it serves to support 
its contention that membership in one is ipso fac-
to membership in the other, and conversely, that 
retirement in the fund implies retirement from 
the school system. A short resume of the facts 
in the Beach Haven case is pertinent. 

In the case cited, a teacher who had reached 
Le age of 62 and who had not as yet acquired 
the age of 70, entered into a contract with the 
School Board of Beach Haven for the continuance 
of her employment for a period of one year, which 
contract contained a clause requiring either par-
ty to give to. the other thirty days notice in writ-
ing before its termination. Under the provisions 
of the school law as amended by Chapter 87 of 
the Laws of 1929, retirement of a teacher becomes 
optional at the age of 62 at the instance of the 
teacher or of the employing Board, and compul-
sory at the age of 70. Before the termination of 
the contract and in complete disregard of the 
thirty day clause, the Beach Haven Board of Ed-
ucation, without concurrence by the teacher, made 
application to the Teachers' Pension Fund for 
retirement of the teacher from the Fund which 
application was granted. The teacher thereupon 
appealed to the Commissioner of :BJducation and 
contended that "the action of the Board in pro-
ceeding toward her retirement was a termination 
of her employment". This argument is exactly 
the argument propounded by the Respondent in 
the instant case to which the Supreme Court sub-
scribed and gave approval in dismissing the Writ 
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of Certiorari. In other words, the teacher in the 
Beach Haven case contended, as we contend, that 
when the trustees of the Pension Fund acted fa-
vorably upon the application of retirement from 
the Fund, her position as a teacher ceased simul-
taneously with her membership in the Fund. 

This action by the Beach Haven Board of Edu-
cation was sustained by the Commissioner but 
reversed by the State Board of Education and 
the State Board was further sustained by the Su-
preme Court, but merely because there was a vio-
lation of the thirty-day clause in the special con-
tract of employment. Prosecutor in this case mis-
conceives the effect of this decision and attempts 
to convey the thought that a reversal by the State 
Board of Education and the Supreme Court nega-
tived the teacher's contention as herein set forth, 
which interpretation has no basis in fact or logic. 

Prosecutor contends that her correspondence 
with the Teachers' Pension and Annuity Fund 
does not spell out an acceptance or acquiescence 
in the action of the -School Board in dismissing 
her. The implication is that she was in some form 
or fashion induced to accept the accumulated mon-
eys and that she had no alternative but to with-
draw from the Fund. However, this is clearly 
contradictory to the entire tenor of this commu-
nication, because the letter clearly leaves her an 
alternative which required affirmative action on 
her part in order to correct the records of the 
Fund insofar as her status was concerned if she 
felt aggrieved or believed the record to be preju-
dicial to her. We quote verbatim the last para-
graph from the communication, dated November 
14, 1935. 

'' A blank is enclosed on which you should 
make application for the return of your ac-
cumulated contributions, unless you are now 
under contract, in which case we would be 
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pleased to be informed where you are em-
ployed and when your service began.'' 

There can be no honest difference of opinion as to 
either the meaning of this paragraph or what was 
reasonably expected from the Prosecutor if she 
intended to deny that her '' active membership in 
this Fund ended April 30th, 1933 ". Despite her 
protestations anrl explanations the fact remains 
that she did authorize the withdrawal of her ac-
cumulated funds and accepted them and in doing 
so she brought about an automatic resignation 
from her position. 

The Appellant further refers in Point I of her 
brief, to an alleged conversation between her at-
torney and the ·Secretary of the Teachers' Pension 
and Annuity Fund, wherein the Secretary of the 
Fund advised Appellant's attorney "that a pres-
ent withdrawal of the fund could in no wise affect 
her status since her active membership ended 
April 30th, 1933' '. 

But Appellant fails to call the Court's attention 
to the following letter received by Appellant's at-
torney from the Secretary of the Teachers' Pen -
sion and Annuity Fund (S. 1C., page 310) under 
date of November 27th, 1935. 

"Receipt is acknowledged of your letter 
of November 25th, enclosing application for 
withdrawal for Miss Clara L. Smith. 

The second paragraph of your letter reads 
as follows: "In accordance with my conver-
sation with you, Miss Smith's withdrawal 
from the Teachers' Pension and Annuity 
Fund will in no wise prejudice her case.'' 

Naturally I can give you and Miss Smith 
n? assurance of what will or will not preju-
dice the Supreme Court in their decision 
on Miss Smith's appeal when it is before 
~hem. Our responsibility is limited to our 
mterpretation of the Teachers' Pension and 
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Annuity Fund Law in honodng this applica-
tion for withdrawal." -

This letter very definitely discloses that the -Sec-
retary of the Teachers' Pension and Annuity 
Fund did not assure Appellant or her counsel 
"that a present withdrawal of the Fund would 
in no wise affect her status since her active mem-
bership ended April 30th, 1933". 

Appellant refers to paragraph 20, of the agreed 
state of facts and alleges that the Prosecutor at 
no time offered her resignation nor did the Re-
spondent ever accept it. Prosecutor now attempts 
to twist this stipulation into a meaning never con-
templated nor intended. ,Obviously this para-
graph refers to a formal and customary resigna-
tion and the usual procedure in accepting the 
same. 

The Respondent contends, and the Supreme 
Court affirmed the contention, that the Prosecutor , 
had in effect resigned, not in the usual manner, 
but by operation of law, when she failed to con-
tinue to make contributions to the Pension Fund, 
and more particularly when she made applica-
tion for and accepted the withdrawal of her ac-
cumulated contributions in the Fund, and there-
fore the cases ref erred to by counsel enunciating 
the principles involved in resignations, are not 
pertinent, the resignation in the instant case be-
coming effective by operation of law. 

. . 

Appellant, in concluding her argument under 
Point I of. her brief, directs the Court's attention 
to Section 247 of the Teachers' Pension and An-
nuity .Fund, sitb-division 7, and quotes as follows: 

'' ,)lo * • In all cases of doubt the Board of 
Trustees shall determine whether any per-
son is a teacher as defined in this article.'' 

Appellant plucks this sentence from a section 
of the Act and attempts to use it in her support. 
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The Court will readily see in perusing this sec-
tion of the Act that this statement cannot be con-
strued in the manner suggested, but merely de-
fines a "teacher" within the purview of the 
Teachers' Pension and Annuity Fund Act. This 
section is herewith quoted verbatim: 

"Teacher," which means any regular 
teacher, special teacher, helping teacher, 
teacher clerk, principal, vice principal, su-
pervisor, supervising principal, director, 
superintendent, city superintendent, assist-
ant city superintendent, county superintend-
ent, state commissioner or assistant commis-
sioner of education, and other member of 
the teaching or professional staff of any 
class, public school, high school, normal 
school, model school, training school, voca-
tional school, truant reformatory school or 
parental school, and of any and all classes 
or schools within the State of New Jersey 
conducted under their order and superin-
tendence, and wholly or partly at the ex-
pense of the State Board of Education, of a 
duly elected or appointed Board of Educa-
tion, Board of school directors, or Board of 
Trustees of the State or of any school dis-
trict or normal school district thereof, and 
any such person under contract or engage-
ment to perform one or more of these func-
tions; provided that no person shall bA term-
ed a teacher within the meaning of this ar-
ticle who is a substitute teacher or is a teach-
er not regularly engaged in performing one 
or more of these functions as a full time 
occupation outside of vacation periods. ,In 
all cases of doubt the Board of Trustees 
shall determine whether any person is a, 
teacher as defined in this article.'' 

FoR THE REASONS H EREIN URGED, RESPONDENT RE-
SPECTFULLY SUBMITS . THAT THE .JUDGMENT OF THE 

SUPREME COURT IN DISMISSING THE w RIT OF CER -

TIORARI, BE AFFIRMED. 



POINT I I. 

The Board of Education had both jurisdiction 
and authority and was not estopped from renew-
ing the charges by reason of the ruling of the 
Commissioner on the first appeal. 

Prosecutor contends under Point III of her 
brief that the ruling of the Commissioney on the 
first appeal was a final disposition of the charges, 
and that, therefore, the Board of Education was 
precluded from re-trying her on a new complaint; 
in other words, that the Board of Education _ was 
estopped to renew the charges under the legal 
principle of res adjudicata. Despite the fact that 
this argument was advanced and argued at great 

- length before the Commissioner at the retrial and 
also before the State Board of Education, which 
argument was rejected by both tribunals, and fur-
ther sustained by the 1Supreme Court, it is again 
urged before this Court. 

It is clear that this principle does not apply and 
cannot be invoked in this case. A mere reading of 
the decisions of the Commissioner ( S. C., p. 288 & 
S. C., p. 40) and that of the State Board (S. C., p. 
3) is dispositive of serious argument on this point 
repeatedly urged on behalf of the prosecutor of 
this writ. 

To sustain the principle of res adjudicata three 
essential elements must be present; first, the ac-
tion must be between the same parties; second, 
the action must cover the same subject-matter, and 
third, there must have been a final decision of the 
action on the merits. Respondent contends that 
the third essential is lacking in the case siib judice. 

As pointed out in the Statement of Facts, the 
Commissioner in his decision at the first trial did 
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not undertake or attempt to pass on the merits of 
the case, namely, whether the prosecutor was guil-
ty of conduct unbecoming a teacher. In fact, he 
specifically refrained from so doing, it not being 
necessary because he ruled favorably to the 
teacher on a technical question of procedure, 
namely, that the Board was guilty of violating a 
fundamental rule, '' That a person who has not 
heard all the testimony in a given case occupies no 
legal status as arbiter or judge to adjudicate the 
cause." ( S. C., p. 290, 26, et seq.) 

A concurrence by the 'Commissioner in the con-
tention of the prosecutor that this error was fatal 
to the verdict made a decision on the merits whol-
ly unnecessary and in fact no such decision or de-
termination was made by him. ( Decision of First 
Trial, S. C., p. 288). 

If there was any question concerning this fea-
ture of the decision in the first trial, it was en-
tirely obliterated by the subsequent decision of 
the Commissioner, (S. C., p. 40) wherein he uses 
the following language : 

"Since in the former case t.he Commis-
sioner did not render a decision based upon 
its merits, the legality of a re-trial is sup-
ported by the following: ( quoting numerous 
authorities-S. C., p. 42, 16, et seq.) 

Also in the same decision ( S. C., p. 40, 38-et seq. 
and p. 41, 1-et seq.) 

"Miss Smith appealed for reinstatement 
to the Commissioner of J:IJducation, who, 
without considering the merits of the case, 
decided that her dismissal was illegal for 
the reason that she did not have a fair trial 
because one of the board members, who was 
absent on certain evenings during the trial, 
participated in adjudicating her case. In 
support thereof, the Commissioner cite<l 
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Kelly v. Bishop, et al., 119 Atlantic 6 and 
Eis berg v. Cliffside Park, 92 N. J. L. 321." 

Thereafter, the State Board in its decision again 
ruled on this contention in the following language: 
( S. C., p. 3, 20-et seq.) : 

'' She appealed to the 1Commissioner who 
held that her dismissal was illegal because 
she did not have a fair trial, on the ground 
that one of the board members, who partici-
pated in the decision of her case, was absent 
during part of the trial. The Commissioner 
directed that she be reinstated, but did not 
remand the case for further proceedings, 
leaving it to the board to determine its fu-
ture course of action.'' 

Also at page 4, S. 1C., 23-30: 
''It is fundAamental that this principle ap-

plies only to judgments on the merits and 
that decrees based on such technical reasons 
as that upon which the Commissioner's 
former decision was based do not stand in 
the way of prosecution of a new suit or pro-
ceeding on the same cause of action. The 
Commissioner so held and, in our opinion, 
correctly.'' 

Prosecutor at length sets forth Section 10 of the 
,School Law and recites the cases · of Thompson v. 
Board of Education, 57 N. J. L. 628, Draper v. 
Commissioner of Public Instruction, 66 N. J. L., 
page 54, together with various other cases, for the 
purpose of substantiating her contention on the 
question of the Commissioner's right to decide 
cases such as the instant one upon the merits of 
the controversy. 

Respondent does not now, nor has respondent 
ever disagreed or contended that it was without 
the province of the 1Commission er to pa ss upon the 
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merits of the case. Respondent does not question 
the jurisdiction of the departmental tribunals and 
in fact acquiesced in the decision of the Commis-
sioner of September 25, 1934 (S. C., p. 288). Hav-
ing acquiesced and complied with the order, it 
neither sought nor was it compelled to seek a 
reversal of the decision of the Commissioner, nor 
to apply for a revision of the Commissioner's or-
der. 

Prosecutor in her brief recites: 
'' The proceedings contemplated is not a 

strict review of matters of law only. The 
'Commissioner is empowered under this 
Statute to re-determine the facts involved 
in any case that comes under his jurisdic-
tion.'' 

Prosecutor, however, maintains the position 
that inasmuch as the Commissioner is empowered 
to decide controversies on the merits, he is barred 
from deciding controversies on any technical 
grounds of procedure or errors in law, and once 
having decided, even though that decision is predi-
cated on a technical or procedural question, that, 
ipso facto, he has also disposed of the fact issue, 
and the merits of the controversy. 

When the Commissioner by his first decision 
(S. C., p. 288) reversed the dismiss ,al of the prose-
cutor, he particularly disclosed in the decision that 
no question upon the merits of the controversy had 
been adfu,dicated, and furthermore after prosecu-
tor's re-trial when the second case was again pre-
sented to the same Commissioner, who had passed 
upon it originally, he particularl'y stated in his 
second decision (S. C., p. 40) that he did not pass 
upon the merits of the controversy in the first in-
stance, and who is in a be.tter position to know and 
to a~vise this court whether the first decision was 
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based upon the merits of the controversy or not, 
fhan the very court which created the decision. 

The prosecutor quotes from Vol. 15, Standard 
Encyclopedia of Procedure, and refers in addition 
thereto to the case of Jayson v. Pennsylvania Rail-
road Co., 101 N. J. L. 159, but the law as set forth 
in these citations is in your respondent's belief 
not analogous to the present case because through-
out the situations explained therein it is predicat-
ed on the question of a decision on the merits, 
which was wholly lacking in that case and which 
was never had in the case sub jitdice. 

Prosecutor argues that it was respondent's le-
gal duty to appeal the first decision of the Com-
missioner, or that it was obligatory to secure a 
remand or remolding of the decision, but respond-
ent contends that an appeal or a remold would 
only have been necessary had respondent dis-
agreed or taken issue with the decision of the 
Commissioner. 

Respondent, however, was satisfied that the 
Commissioner's decision was a correct interpreta-
tion of the law applicable to the case in its pos-
ture, as of that time, and that the Board of Edu-
cation of the City or Paterson had erred in law 
when they permitted a member of the Board _to 
participate in the decision who had not heard all 
of the evidence, and therefore acquiesced in and 
accepted the Commissioner's ruling and carried 
out the orders embraced therein. 

Respondent submits that in the case of Jayson 
v. The Pennsylvania .Railroad Cqrnpany, supra, 
set forth in the prosecutor's brief, _that the judg-
rmmt of t,he Court would have been to the same 
effect if the _ court had merely said "The judg-
ment of the Supreme Court is accordingly revers-
ed'' and omitted the sentence immediately follow-
ing, to wit: "The case will be remitted to the 
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Workmen's Compensation Bureau to be heard up-
on its merits.'' Respondent submits that this lat-
ter sentence is directory in its character and it 
became mandatory with the Compensation Bur-
eau, for it to proceed to take additional testimony 
so that a decision on the merits would be possible. 
But, in the absence of this concluding sentence in 
the opinion, the decision still ma.de it permissible 
for the Compensation 1Court, if it deemed it neces-
sary or advisable, to either take additional testi-
mony or to retry the case de novo. In other words, 
the Bureau retained the authority to retry, with-
out a specific remand order in the decision. This 
parallel can be superimposed on the instant case, 
and the main bulwark of the prosecutor's conten-
tion tends to clarify the argument of the respond-
ent. 

In further support of respondent's contention 
·on this point, it refers to the case of Smith and 
Bennett, plaintiff-in-error, a,n,d. State of N eio J er-
sey, defendant-in-error, 41 N. J. L., page 370. This 
was on an appeal to the Court of Errors and Ap-
peals from a conviction for murder. For errors 
found in the charge of the trial judge the case was 
reversed and the judgment of reversal rendered 
by Chief Justice Beasley. Justice Dalrymple and 
Justice Van Syckel filed separate opinions concur-
ring in the reversal but on other grounds. All 
three of these opinions recite that the Justices 
"vote to reverse the judgment containe<l in this 
record.'' Now here in these opinions does there 
appear a remand or an order for a venire de novo. 

The entry made in the minutes of the court, 
however, was to the effect that the judgment was 
reversed and a venire de novo directed to be is-
sued. The plaintiffs-in-error applied to the Court 
of Errors and Appeals ( 41 N. J. L., p. 598) on a 
motion to amend the entry, requesting that an or-
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der be entered to vacate the directing of the venire 
de nova because no reference was made to it in 
the opinion handed down in the cause, and that 
the order for the new jury process was through 
inadvertence improperly embraced in the minutes. 

Chief Justice B .EASLEY delivered a lengthy and 
comprehensive decision on the question and traced 
the propositions of law therein involved. The 
court said at page 615: 

'',No one coo believe that it was ·the statu-
tory design that if the prisoner after con-
viction could show that ' the judge invobuntar-
ily fell into error in any part of the trial, 
the consequences was to be that he was to be 
entirely absolved of his crime insofar as hu-
man justice was concerned. It has already 
been said and endeavored to be shown that 
the rule forbidding in criminal cases a repe-
tition of the prisoner's jeopardy was intend-
ed to be his shield against the persecution 
or molestation of the gover~ment and to ap-
ply, therefore a rule having such a purpose 
to an instance where the prisoner has suf-
fered from an unintentional mistak 'e of the 
judge presiding at his trial, would be alto-
gether irra .tional . . The government does not 
warrant to him the infallibility of its judges 
any more than it insures his own health or 
the health of the jurors to whom he is given 
in charge, and therefore he cannot complain 
that his trial has proved abortive by reason 
of the accident of the former falling into 
error or the accident of the latter falling into 
illness." 

'' * * * A second trial is not interdicted 
when the first trial has proved abortive by 
reason of the mistake or misconduct of the 
judge or jury or from · accident, but only ~n 
the one case where the trial 'has resulted rn 
an acquittal. " 
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Corpus Juris, Vol. 34, Paragraph 1210, page 
793, reads in part as follows: 

( ( A judgment dismissing a suit on account 
of any technical defect, iriregularity or in-
formality is not on the merits and is there-
fore no bar to s1,1,bsequent action.' '' 

Corpus Juris, Vol. 34, paragraph 1501, at page 
1063, reads : 

u Since a former judgment between the 
same parties does not bar a second suit up-
on the same cause of action un.Zess it was 
rendered on the merits, a plea of former 
adjudication must distinctly show that such 
former judgment was on the merits.'' 

At page 899, Paragraph 1309: 
(( A judgment of reversal which does not 

purport to be final or to pass upon the mer-
its of the controversy, does not operate as 
res adjudicata.'' 

Prosecutor contends that Commissioner's fail-
ure to include a remanding order will bar the 
bringing of a new suit, and in support of this con-
tention appellant cites cases from Missouri, New 
York, and Illinois, which skirt the border, but are 
nevertheless distant from the issue, and totally 
disregards the decisions of our State, which should 
be particularly applied and which fully support 
respondent's position in this case. 

One of the leading cases in the State of New 
Jersey relative to the question of res adjudicat-a, 
and particularly setting forth therein the failure 
of the Appellate Tribunal to include a '' A re-
mand" or "without prejudice" or words to this 
effect in the opinion · ( which cites with approval 
several New Jersey cases and citations from the 
leading text books on this point) is Henninger, et 
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al. v. Heald, et al., 51 N. J. Eq., page 74, in which 
Vice Chancellor BmD said : 

'' Among the various causes assigned for 
· demurrer to the appeal of . the complaint in 
this cause, one is that the former appeal in-
volving the same issues had been filed and 
had been dismissed without adding the sav-
ing clause 'without prejudice'* * * 'In or-
der that the judgment may constit ·ute a b,ar 
to another suit it must be rendered in a pro-
ceeding between the same parties or their 
privies, and the point of controversy must 
be the same in both cases and must be deter-
mined on these merits. If the first su,it was 
disniissed for defect of pleadings or parties 
or a misconception of the form of proceed-
ings or the want of jurisdiction, or so dis-
posed of on any ground which did not go 
into the merits of the action, the judgment 
rendered will prove no bar to another suit' 
* * * 

"When an appeal is dismissed and the 
court intends to protect the complainant 
against an estoppel, it usually adds to its 
decree that it shall be without prejudice. 
But I oannot conceive for a moment that the 
absence of these words is a bar to all future 
consideration of the equitable rights of the 
parties.'' 

Also to this effect Hitghes v. United l/tates, 4 
'\Vall. 232; Bigelow v. Windsor, 1 Gray, 301; Wells 
res adjudicata, paragraph 455. 

In the case of George Freudenreich, prosecutor-
respondent v. Mayor and Council of the Borough 
of Fairview, defendant-appellant, 114 N. J. L. 
290, which case was decided as recently as J anu-
ary, 1935, 'Chief Justice BROGAN rendering the 
opinion of the Court of Errors and Appeals, at 
page 292, said, 

'' Since there is nothing in the record to 
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indicate that the reversal of the dismissal 
was based on a fact determination by the 
Supreme Court, we must perforce consider 
the legal reasons that were filed in support 
of the prosecutor's position. They resolve 
themselves into two questions. The first 
was to the effect that the charges for un-
becoming conduct could not lawfully be pros-
ecuted against the officer since he has been 
acquitted in the bastardy proceedings, and 
therefore the matter was res judicata. Ob-
viously it was not. The doctrine of r.es ji1rdi-
cata is plain and intelligible ,and amounts 
simply to this, that a caruse of action once 
finally determined without appeal between 
the parties on the merits, by a competent 
tribunal, carvnot afterwards be litigated by 
a new proceeding either before the same or 
any other tribunal.'' 

It is thus contended by resepondent that the re-
versal by the Commissioner was not a final deter-
mination on the merits, but was a reversal on a 
technical question of procedure, which did not go 
to the merits and there.by placed appellant and 
respondent back in status quo, and furthermore 
the judgment of the Board of Education of the 
City of Paterson of May 10th, 1934 was not a 
judgment in fact; it was rendered by a tribunal, 
improperly constituted, and prosecutor's position 
remained the same as though no trial had been 
held. 
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POINT II I. 

The matters set forth in the complaint dated 
.October 9th, 1934 constitute conduct unbe~om-
ing a teacher and is cognizable before the depart-
mental tribunal. 

Prosecutor in Point IV of her brief submits that 
the matter involved between the complainant and 
the prosecutor was a civil matter and can only be 
adjudicated in a civil cour.t, but respondent con-
tends that appellant was guilty of misrepresenta-
tion, fraud, forgery, and the uttering of forged 
instruments, and respondent concluded from the 
evidence adduced before the Board of Education 
of the 'City of Paterson that the cha,rges complain-
ed of were tri1;e in fact, and that appellant was 
gi1;ilty of conduct iinbecoming a teacher ,. Condiict 
unbecoming a teacher is not cog1iizable in a court 
of civil j1,'irisdiction. 

Prosecutor alludes to the failure of the Super-
intendent of Schools of Paterson, the Supervisor 
of Public Instruction, and to the Principal of the 
school, to testify against the prosecutor, and also 
to the fact that an independent counsel appeared 
before the Board. Respondent in reply calls to 
the court's attention the fact that the Board of 
l~ducation of the City of Paterson sat as a board 
of inquiry to determine if the acts complained of 
by the complainant constituted conduct unbecom-
ing a teacher. The Superintendent and other mem-
bers of the department were not personally ac-
quainted with the acts of the prosecutor in the 
transaction complained of, nor was the Board of 
Education of the City of Paterson the complainant 
aqainst the prosecutor, and were in fact totally 
disinterested in the subject matter of the com-
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plaint other than _to determine i~ prosecu~or by 
her actions was guilty of unbecommg conduct, and 
not until the inquiry was completed was this ques-
tion a matter of concern to the local Board. 

The courts of our State have on numerous oc-
casions disposed of the question concerning a trial 
for unbecoming conduct of civil officers and muni-
cipal employees, wherein the same ~officers were 
previously acquitted on indictments embracing the 
same subject matter in our criminal courts. 

In the case of John Beggans, Director of Public 
Safety of the City of J er,se:y City, et al., prosecu-
tors v. Civil Service Comrnissioners, defendant, 10 
N. J. Misc. page 1142, one Thomas Hurley, a police 
officer of the City of Jersey City, was indicted and 
brought to trial for rape, and upon which charge 
he was acquitted. He was also tried before the 
Police Commissioner on charges of conduct un-
becoming an officer, based on the same complaint, 
upon which the indictment was found. He was 
found guilty and dismissed from the police force. 
He filed an appeal to the Civil Service Commis-
sion and an order was made directing his rein-
statement based upon the fact that his acquittal 
in the criminal courts prevented his dismissal on 
charges of conduct unbecoming an officer arising 
out of the same transaction. This action was 
brought before the 1Court on a certiorari, wherein 
the court said at page 1144, 

''Nor do we think that the acquittal dis-
posed of the charges so that they may not be 
used as grounds for dismissal. We think 
the proceedings were entirely independent. 
The charge was conduct unbecoming an offi-
cer touching an assault upon Mrs. M. There 
might have been an assault which would 
amount to conduct unbecoming an officer, but 
which does not constitute rape. The evi-
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dence might have been insufficient to con-
vince a jury beyond a reason ,able doubt of 
the guilt of the accused of the crime of rape 
but still have clearly indicated the officer'; 
gu_ilt of unbeco:ning covnduct_ jiist :ifying dis-
missal. We think the acquittal was not a 
bar to the dismissal proceedings." 

Thls case except for the difference involved in 
the criminal charges is identical with the situation 
in the instant case. Prosecutor's acquittal in New 
Yark on a criminal charge, was not dispositive of 
the charges presemted to the Board of Ed!ucation 
of the City of Paterson for cond;uct unbecoming a 
teacher, and the local Board was in nowise pre-
cluded from hearing the charges and deciding 
them. 

In the case of George Fre.udenreich, prosecutor-
respondent v. Mayor and Council of the Borough 
of Fairview, defendant-appellant, supra, the re-
spondent, a police officer, was charged with con-
duct unbecoming an officer, in that he carried on 
an illicit relationship with one J. L., an unmar-
ried woman, as a result of which an illegitimate 
child was born. Some months prior to being tried 
on these charges before the governing body, he 
had been prosecuted and acquitted in the criminal 
court of Bergen County in a bastardy proceeding 
that arose out of the same alleged illicit relation-
ship. On the charges prosecuted before the gov-
erning body he was found guilty and dismissed 
from the police department. The court said: 

'' They resolve themselves . into two ques-
tions. The first was to the e,ff ect that the 
charges for iinbecoming conduct could not 
lawfulf;y be prosecuted against the officer 
since he had been acquitted in the bastardy 
proceedings and therefor .e the matter was 
res judicata. Obviously it was not. The 
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doctrine of res judioata is plain and intel-
ligible and amounts simply to this, that a 
cause of action once finally determined with-
out appeal between the parties on the merits 
by a competent tribunal, cannot afterwards 
be litigated by a new proceeding either be-
fore the same or any other tribunal. 

"Where the matter is res jud'icata there 
must be a concurrence of four conditions: 
(1) identity in the thing sued for; (2) iden-
tity to the cause of action; (3) identity of 
persons and all parties to the action, and ( 4) 
identity to the quality in the persons for or 
against whom the claim is made. ( Mershon 
v. Williams, 63 N. J. L. 398; Hoffmayer & 
,Sons v. Trost, 93 N. J. L. 358; Smith v. 
Fischer Baking Company, 105 N. J. L. 567. 
Bouv. Diet. ( 3rd Rev.) 2910. Here there 
was a dissimilarity of issues, different par-
ties, the objects to be obtained equally di-
verse and proceedings entirely independent 
of each other. Clearly the doctrine of res 
judicatia is not applicable." 

Vol. 16 of 1Corpus Juris, Par8:graph 484, page 
283, says: 

"The fact that a legislative body acquits 
a member of bribery after hearing the 
charges, will not prevent the member's con-
viction for bribery in a court of law.'' 

In the case of People v. Stillwell, 81 Misc. 456, 
1042 N. Y. S. 628, the court said: 

'' Complaint seems to be made that the 
conviction of the defendant is an encroach-
ment by one independent department of the 
government upon the prerogatives of an-
other. But there is no such encroachment. 
The defendant's counsel may be right in his 
claim that the determination of the senat e 
is conclusive upon the question of th e de-
fendant's qualifications to sit in that body. 
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That determination the courts have not 
sought to reverse or in anywise effect. But 
in like manner, that determination in nowis~ 
touches the right and duty of the courts to 
proceed in the customary way to exercise 
their power by impeachment and conviction 
and imprisonment, if that is the suitable 
punishment, and if such imprisonment pre-
vents the attendance of the senator at the 
sessions of the legislative body of which he 
has been found a fit member, that conse-
quence is only an incident of the perform-
ance by one governmental department of its 
constitutional functions and is not an invas-
ion of the powers of another department.'' 

This case is identical with the situation present-
ed in this case, except that the converse here ap-
plies, to wit, the acquittal by the · ~ourt of law and 
conviction before the administrative body. 

POINT IV. 

The evidence was conclusive that appellant 
was guilty of conduct unbecoming a teacher and 
that the charges were true in fact. 

Prosecutor argues that there was insufficient 
evidence to justify her dismissal, and that the con-
viction was against the clear weight of the evi-
dence. An examination of the evidence leads 
clearly to the conclusion that the judgment, pro-
nounced by the Board of Education and affirmed 
by both the Commissioner and the State Board 
of Education against the prosecutor, is fully sup-
ported by the preponderance of the creditable tes-
timony in the case. And our decisions are uni-
form in holding that this is the scale of measure-
ment to be applied in this sort of case. 
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The entire record before the court concerning 
the hearing upon the charges against the prosecu-
tor held ,October 18th and October 24th, 1934, dis-
clo~es that overwhelming evidence was submitted 
to prove that the charges against the prosecutor 
were true in fact, and that the appellant was guil-
ty of conduct unbecoming a teacher. 

In support of the charges there appeared many 
disinterested witnesses. Particularly respondent 
refers to the testimony of Arthur Thien, Esq. ( S. 
C., p. 134, et seq.) Mr. Thien, a vice president of 
the Dunbar National Bank of New York City, _tes-
tified (S. C., p. 135, 10, et seq.) that prosecutor 
spent an hour with Mr. Sherrill and himself, and 
definitely stated that the so-called Bennert letter 
(Ex. P-4, S. C., p. 262), an admitted forgery, was 
handed from hand to hand and shown to him and 
his opinion requested regarding the advisability 
of lending prosecutor money on the strength of 
the recommendations and statements set forth in 
the letter. Mr. Thien further testified ('S. C., p. 
136, 1, et seq.) that he was present at the trial of 
the prosecutor in the criminal courts of New York 
and heard her testify to the effect that she had 
never seen him before, although she had spent an 
hour's time at the bank in his company, and also 
that she had testified in the first hearing befo 're 
the Board of Education of the City of Paterson 
to a conversation with him. 

Also in support of the charges there appeared 
Benjamin Thomas, Esq. (S. C., p. 148-151), a sub-
stantial business man of New ,y ork City, an ad-
mitted friend of the prosecutor, who testified that 
Exhibit P-5 (page 264, S. IC.) was a forgery with 
respect to his signature appearing thereon as joint 
maker, endorser, and guarantor, and that although 
prosecutor was originally introduced by him to 
the complainant he had signed no papers, obliga-
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tions or notes for the prosecutor except a letter of 
introduction (S. C., p. 150, 8, et seq.) 

Also in support of the charges were John Wal-
ker (S. C., pp. 151-154), Miss Daisy Hawkins (S. 
C. pp. 154-158), Emanuel Sparks (S. C., pp. 158-
162), all interested persons corroborating the 
allegations set forth in the complaint, and whose 
statements remained firm and convincing and were 
unshaken in any degree upon cross-examination. 

Lewis A. Bennert, general supervisor of schools 
of the City of Paterson, testified ('S. C., p. 170, 19, 
et seq.) that Exhibit P-4, page 262, written on the 
stationery of Public School No. 18, the school at 
which prosecutor was employed, was a forgery in 
signature, and that the contents of Exhibit P-4 
had never been dictated by him. 

Henry G. Bragg, an attorney of the City of New 
York, counsel for the complainant, testified ( S. C., 
pp. 171-183) concerning a check marked Exhibit 
P-10 (S. C., p. 274) received from the prosecutor 
for the payment of prosecutor's obligation to the 
Guiana Realty Corporation. 

_In S. C., p. 172, lines 16-22, Bragg testified as 
follows: 

'' Q. Did you deposit it for collection~ A. 
I did. 

Q. And what happened 1 A. Why I trunk 
I paid a protest fee of a couple of dollars 
and I redeposited it once or twice. 

Q. And what happened after you redepos-
ited it1 A. It always came back." 

The testimony of the appellant in her defense 
( S. C., pp. 193-239) was a tissue of lies and evas-
ive replies, and her conduct and demeanor was 
such that no reasonable person could give any cre-
dence to her testimony. By her cross-examina-
tion (S. C., pp. 208-239) it was proven conclusive-
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ly that the statements ~~de by her in her applica-
tion for the loan (Exh1b1t P-5, S. C., p. 264) were 
false in many respects, having concealed the fact 
that she was indebted to many individuals and bus-
iness concerns, all with the intent to conceal these 
facts and thereby induce the Guiana Realty Cor-
poration to lend her the sum of $500.00. No wit-
nesses appeared to corroborate the prosecutor's 
story. 

It is not the duty of an appellat.e tribunal to 
substih,1,te its judgment for that of the tribunal 
'that heard the evidence, but merely to weigh the 
testimony so that no one may be wrongfully con-
victed by reason of passion or prejudice, and even 
if the evidence were such that this court were to 
take a dliff erent view from that taken by the stat-
idory tribunal, it is no ground for reversal. 

This· principle is firmly established. Our re-
ports are replete with decisions which clearly state 
and restate the law applicable in such cases. The 
following are a few of the many typical cases. 

In Pearson v. Armstron_q Cork Company, 6 N. 
J. Misc. 976, the Supreme Court held at page 978, 

"Where two independent and distinct tri-
bunals such as this have examined the facts 
and heard the testimony, we do not think 
that conclusion so urged should be lightly 
disturbed by this court upon a mere inspec-
tion of the written word, whether there is 
ample support in the testimony for the con-
clusions so urged, and we therefore are of 
the opinion that such conclusion should 
stand undisturbed.'' 

In Mountain Ice Co. v. Diirkin, 6 N. J. Misc. 
1111, affirmed 105 N. J. L. 636, the -Supreme Court 
cited wtih approval the aforementioned ruling in 
the Pearson case This prjnciple was agam re-
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iterated in Berman v. Levenstein, 9 N. J. Misc. 
379-380, and in Phillips v. Federated Metal Cor-
poration, 12 N. J. Misc. 160. 

In Hoar v. Preislcel, 3 N. J. Misc. 494, the court 
said: 

"Where jud,gment of the trial court is 
fairly supported by the record, its findings 
of fact will not be disturbed by the appellate 
court. n 

" * * * E ·t ·t d . bl . ven i _i were a 7:isa e to urge a 
different conclusion, they will not review the 
testimony upon which a municipal officer 
was dismissed.'' 

In the case of Joseph S. Mar.tin, prosecutor v. 
Theodore H. Smith, et al., Civil Service Commis-
sioners, respondents, 100 N. J. L.~ page 50, Justice 
MINTURN in rendering the opinion for the Su-
preme Court said at page 52 : 

"But the settled rule of law is that if 
there be evidence upon which the trial tri-
bunal may reasonabf;y found its conclusions 
of guilt or innocence, this Court will not re-
verse the judgment by weighing the tes'ti-
mony for the purpose of farming an inde-
pendent judgment. If the judgment of the 
trial court can be fairly supported by the 
record, the duty of this court is at an end in-
sofar as further investigation is concerned." 

As recently as September, 1934, our Court of 
Errors and Appeals invoked this principle in Ber-
linger v. Medal Silk Co., 113 N. J. L. 476. This 
was a workmen's compensation case wherein an 
award was given a petitioner by a Deputy Com-
missioner of Labor, which finding was sustained 
by the Common Pleas Court. Thereafter a writ 
w?,s issued by the Supreme Court, which writ was 
subsequently dismissed on certiorari proceedings, 
the court holding that the case on these issues was 
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one of fact and there was a plentitude of testimony 
sufficient to fully justify the Commissioner's find-
ing in this respect. 

In Reilly v. Mayor and Board of .Aldermen, of 
Jersey City, 64 N. J. L. 508, Mr. Justice GuMMERE, 

speaking for this court at page 510, said: 
'' In reviewing the action of a Board of 

Police Commissioners this court will not 
weigh the evidence taken before them for 
the purpose of urging an independent con-
clusion on the question of guilt or innocence 
of the prosecutor. It will only consider such 
evidence for the purpose of determining 
whether or not it affords a rational balance 
for the judgment against him. If it does, 
then no matter whether the evidence be weak 
or strong this court will not interfere.'' 
(Dodd v. Camden, 56 N. J. L. 258). 

Other cases to the same effect are Devault v. 
Camden, 48 Id. 433, Ayers v. Newark, 49 Id. 170, 
Cavanaugh v. Police Commissioners, 59 Id. 412, 
Alcutt v. Police Commissioners, 66 Id. 173. 

Again in Herbert v. City of Atlwntic City, 87 N. 
J. L. 98, the court held that in reviewing the ac-
tion of the Board of 1Commissioners upon the trial 
of a police officer, this court will not weigh the 
evidence taken before the Board, but will only 
consider such evidence to see whether it affords 
a rational basis for the judgmel'lt rendered. 

In Scott v. Payne Bros., 85 N. J. L. 4#6, on page 
448, the court used the following language : 

''We find no legal error in the conclusion 
of the trial judge as to the measure of dam-
age. The medical evidence was conflicting 
~nd that for the defendant is quite persuas-
ive, but the judge had the right to attribute 
greater weight to the evidence for the plain-
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tiff. We c.ann,ot reverse merel;y beoause we 
might take a different view." 

This court should address itself exclusively to 
an examination of the errors in law that are al-
leged to have supervened in the course of these 
proceedings. When it shall have responded to the 
question whether this prosecutor has been tried 
according to the modes and rules established by 
the laws of this State, its whole duty will have 
be.en performed, for to do more than this would 
be an intrusion upon that authority with which, 
by our laws, another tribunal has been invested. 

POINT V. 

The doctrine .of laches is not controlling in the 
instant case. 

Point VI in prosecutor's brief alleges that the 
respondent is guilty of laches and argues that 
this is sufficient cause for reversing three succes-
sive tribunals. It is apparent that the prosecutor 
either misconceives the doctrine or is '' clinging to 
straws'' in presenting this argument at this time 
when the record discloses that there might be 
greater merit to a contention that the respondent 
Board of Education of the City of Paterson had 
proceeded with undue haste in conducting both its 
inquiry into the charges . and in prosecuting and 
defending all subsequent proceedings. 

In fact, it was the prosecutor who contended at 
one point of the proceedings that fatal error was 
committed by the Board of Ji.Jducation of the City 
of Paterson in its refusal to grant an adjourn-
ment or continuance at one stage of the hearings 
in order to afford the prosecutor more time to de-
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fend the complaints. Her position today is indeed 
an anomaly. 

Before discussing the merits of this contention, 
respondent desires to point out that the prosecu-
tor failed to allege or argue laches at the time of 
both the first and second hearings before the local 
Board of Education; the Petition of Appeal filed 
with the Commissioner on her behalf made no 
mention of it and the very first allegation on this 
score was made in her reply to the answer filed by 
the Board of Education with the Commissioner. 

It is obvious that even if the facts proved the re-
spondent guilty of laches ( which it does not), and 
even if the doctrine were applicable in this case 
(which it is not) the prosecutor waived it by fail-
ing to allege it at the proper time and place. 

A perusal of the record clearly discloses the fol-
lowing sequence of events. On September 15, 
1932 the prosecutor perpetrated the fraud. On 
April 8, 1933, the respondent Board of Education 
of the City of Paterson received jts first knmvl-
cdge of this fraud by the filing of charges by the 
defrauded corporation. A trial was conducted on 
April 26, 1933, and continued on May 10, 1933, and 
by the decision the prosecu tor was suspended lm-
til February 1, 1934. 

On February 6, 1934, prosecutor applied for re-
instatement and on May 10, 1934, because of her 
contuminous and unprofessional conduct, she was 
dismissed. Her dismissal was reversed and her 
reinstatement ordered on September 25, 1934, and 
on October 11, 1934 she was reinstated . On that 
very day new charges were filed against her with 
which she was served on October 13, 1934, and 
trial thereon was held on .October 18 and October 
24, 1934, at which time she was found guilty and 
dismissed. 

Certainly, this sequence faJls far short of show-
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ing "undue delay" or "neglect to do a thing at 
the proper time.'' The longest lapse of time is 
from September 15, 1932, the date the fraud was 
perpetrated and April 8, 1933, on which date the 
charges were first made and the date when the 
Paterson Board of Education first became cogni-
zant of the situation. This delay was occasioned 
by the prosecutor herself by her numerous prom-
ises of payment of a long past due obligation to 
the Guiana Realty Corporation, which filed the 
charges, and its reliance thereon. 

Even if the Guiana Realty Corporation were 
guilty of undue delay in asserting its rights, that 
delay cannot be attributed to the respondent 
Board of Education because the doctrine of laches 
is applied only from the time the acts complain-
ed of are first brought to light of day." Just as 
soon as the respondent Board became aware of 
the fact that a teacher in its school system was 
guilty of such conduct which it, the Board, believ-
ed to be unbecoming to a teacher in its system, it 
proceeded with alacrity and expeditiously delved 
into the charges and disposed of them according 
to the manner specified by law. The respondent 
Board of Education has not been lacking in dili-
gence at any stage of the proceedings. 



43 

POINT VI. 

No. prejudicial error was committed, warrant-
ing reversal, by the exclusion of evidence. 

The questions rejected and complained of by 
prosecutor in Point VII _of her brief were entire-
ly irrelevant, incompetent and immaterial. They 
had no bearing on any question involved in the 
hearing and particularly upon the question of 
prosecutor's guilt or innocence of conduct unbe-
coming a teacher. The questions were not asked 
for the purpose of testing the witness' credibility 
and were improper and properly objected to, and 
the objections were properly sustained by the 
Board of Education. . 

Respondent further submits that even were the 
questions admissible in evidence, the failure to so 
admit them had no prejudicial effect upon the ap-
pellant. 

The mere application of the rule as laid down 
in Kargman v. Carlo, 85 N. J. L. 632, effectively 
disposes of the contention under this point. In 
the Kargman case, supra, it was held that no 
judgment will be reversed on the groimd of the 
improper exc'busion of evidence, unless, aft.er ex-
amination of the whole case, it shaill appear ,that 
the error injuriousoy affected the substantial 
rights of a party. 

This rule of law was cited with approval in 
Spence, respondent, v. Hutchinson, appellant, 102 
N. J. L. 131 and numerous cases thereafter, and 
this principle is too well grounded in our juris-
prudence to require lengthly argument. 

It is manifest that this rule of law is even more . 
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cogent and controlling when it is considered that 
the principle enunciated in Crane v. Jersey City, 
90 N. J. L. 109, is applicable in the instant case. 
In the Crane case it was held tha,t the admission 
of illegal testimony, in cases tried by a special 
tribunal, like the one whose proceedings we are 
considering, will not have the effect to invalidate 
the finding of the tribunal, so long as it appears 
that bhere is oompe.tent tesf.imony in the case to 
support such finding. 

In the case of Ichabod Ayers, prosecutor v. 
Board of Police Commissioners of Newark, 49 N. 
J. L. 170, Mr. Justice ScuDDER, in rendering the 
opinion of the court, said: 

'' A fair trial does not mean that all for-
malities shall be observed that are used in 
the trial of criminals .for minor offenses in 
courts or by magistrates. The policeman 
under charges is not regarded by this stat-
ute as a criminal, but a public servant or 
agent whose efficiency and fitness for the 
discharge of his duties may be questioned 
at any time · in the interests of the public, 
and no mere forms tending to chicanery or 
delay rather th(l;'YI, su.bsfont.ial justice should 
be regarded. The purpose of the law is .to 
secure the services .of reliable men to pre-
serve the public peace, not to keep ineffi-
cient and litigioiis men in office imtil all the 
forms in criminal cases are observed and 
other ingenious objection answered." 

To the same effect in Reichenstein, prosecidor 
v. Benjamin F. ·Turner, et al., defendant, 6 N. J. 
Misc. 382, and Zober, proseciitor v. Benjamin F. 
Turner, et al., respondent, 7 N. J. Misc. 171. 

In the ease of Charles Capone, prosecutor v. 
The Union Countvy Park Commission, et al., de-
fendants, 9 N. J. Misc. page 1105, the court said, 



'' In the instant case after the presenta-
tion of the testimony everybody retired 
from the room except the secretary of the 
commission and the attorney. The secre-
tary testified in the depositions taken in the 
writ, that neither he nor the attorney took 
part in the discussion of the Commissione-rs. 
They were not asked any questions nor did 
they say anything. Later the Chief of Po-
lice was called into the meeting. It appears 
that from the depositions he was asked 
whether prosecutor would resign if asked to 
do so. This had nothing- to do with the mer-
its of the case against Capone.'' 

"In Ayers v. Newark, 49 N. J. L. 170, and 
other cases, it has been held that a fair trial 
in the sense of this act does not mean a 
trial conducted with regard to all the for-
malities of a trial upon an indictment. It 
means a trial which insuies the doing of 
substantial justice in the interests of the 
public. Prosecutor was not injured in the 
slightest by having the attorney and the sec-
retary in the meeting when they did not take 
part in the discussion, or by uaving the 
Chief of Police asked a question which had 
nothing to do with the charges against 
prosecutor, or forming the conclusion of the 
Commissioners.'' 

In the case of Charles F. Brown, proseciitor v. 
The Board of Fire & Po ·lice Comniissioners of 
City of Paterson, wnsisting of Theodore S. Sloan, 

· et al., respondent, 11 N. J. Misc. 943, Justice RE-
HER, in the opinion dismissing the writ, said 

'' Prosecutor urges in support of the 3rd 
point that he was deprived of a fair trial 
because of the presence of the said attor-
ney and respondent board's clerk at the 
executive session of the Board held to con-
sider the evidence and determine the mat-
ter. A fair trial in siwh case does not mean 
a trial conducted with regard to all the for-
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malities of a trial upon an indictment.. It 
means a trial which insures the doing of 
substantial justice."' (Ayers v. Newark 49 
N. J. L. 170; Capone v. Union City P~rk 
Commission, 9 N. J. Misc. 1105). 

The matter before the Board of Education of 
the City of Paterson did not concern the corpor-
ate identity of the complainant, Guiana Realty 
Corporation; whether it had a franchise, when it 
filed an annual report with the Secretary of State, 
or whether it was licensed by the Banking De-
partment of the State of New York. All that con-
cerned the Board was the question directly in is-
sue in the proceedings, to wit: was prosecutor 
guilty of conduct unbecoming a teacher, and the 
questions referred to and rejected had no bear-
ing whatever on these questions. 

Respondent respectfully submits that prosecu-
tor was in no way prejudiced by failure of re-
spondent to grant a further adjournment. Prose-
cutor by her counsel (S. C., p. 245, 37-46 et seq.) 
stated that his purpose in requesting an adjourn-
ment to secure as a witness One Cyril Wilson, 
was to prove that Mr. Thi en was not present at 
the time Miss Smith cashed the check. 

Prosecutor herself upon cross -examination (S. 
C., p. 225, 15 et seq.) answered the following ser-
ies of questions: 

'' Q. Did you ever talk to Mr. Thien A. 
No. 

Q. Did you testify in the criminal trial 
that you never saw Mr. Thien before~ A. 
I certainly did. I don't remember Mr. 
Thien. This .is 1934 and that's 1932. 

Q. Yes, and the year after was 1933. A. 
Yes and next year will he 1935. 

Q. Referring to page 19 of the testimony 
of Clara L. Smith-
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Mr. Rittenberg: We have no record of 
it. Where is iU 
Q. At the hearing on May 10, 1933 be-

fore the Board of Education of the City of 
Paterson: Question: 'You had no conversa-
tion whatsoever with him~ A. I had con-
versation but it was about the check so far 
as I can recall. I don't really remember 
what the conversation was. He asked me 
was I teaching in Jersey. He said he was 
a 'Jersey' man. I remember about that 
but the matter of the loan was supposed 
to be settled before we left Mr. Sherrill's 
office, and I really wasn't taken there to 
discuss the loan. I was taken there to cash 
the check.J 

Q. Do you remember that? A. If its in 
there I said it. That was 1933.'' 

Respondent further respectfully submits that 
prosecutor was in no wise damaged by the failure 
to grant the requested adjournment. Prosecutor 
was completely conversant with the charges, had 
heard all of the evidence introduced at the previ-
ous trial, heard the testimony of Mr. Thi en at 
the hearing of October 18th, 1934, and had ample 
time to secure any and all witnesses necessary to 
her defense, and submits that the request of 
prosecutor was made solely for the purpose of de-
lay and that sh81 was in no wise prejudiced by 
the failure of the Board of Education of the City 
of Paterson to grant a further continuance. 

Conclusion. 

The gravity of the charges of which the Prose-
cutor was convicted, her flagrant violation of the 
ordinary rules of decency and morality which is 
expected of a layman and required of a school 
mistress, the conclusiveness of the testimony ad-
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duced at the hearing which resulted in her con-
viction, and the finality with which three succes-
sive tribunals placed their stamp of approval up-
on all the proceedings, should beyond all perad-
venture control this Court in refraining from dis-
turbing the dismissal of the vVrit of Certiorari by 
the Supreme Court. Nothing has developed since 
the inception of the case, which justifies a de-
parture by this Court from the long established 
rule laid down in the Ber linger case, supra. 

For all of the reasons aforementioned, it is re-
spectfully submitted that the decision of the Su-
preme Court in dismissing the Writ be affirmed, 
and that this appeal be dismissed with costs to 
be taxed against the Prosecutor-Appellant. 

Respectfull~~' ~- _. 

H~L~EEN,7° 
Attorney for and of Counsel 

with Respondents-Appellees. 

E. W. Stillman, Pompton Plains, N, J, Tel, Pompton Lakes 500 








