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NEW JERSEY

Court of Errors and Appeals

STATE OF NEW JERSEY ) o,
vs (In Error to :

MAX SWILLER. J Supreme c °urt.

Brief of Defendant in Error.
STATEMENT OF FACTS.

This writ of error brings up the/judgment of tfie
Supreme Court affirming the conviction of the plaintiff
in error in the Court of Quarter Sessions of Middlesex
County of the crime of carnal abuse.

The testimony offered in behalf of the State tended
to show that one Tillie Esakov, the prosecutrix, a four-
teen-year-old girl, resided, on October 21, 1913 with
her mother and brothers and sisters on a farm about
two miles from Metuchen. On the evening of that day
she was sent by her mother to the defendant’s store in
New Brunswick to ask him to go to their farm and
buy their corn, the defendant being in the feed busi-
ness. When she reached the store and announced her
errand the defendant told her he would be obliged to
consult his brother before he could tell whether or not
he would purchase the corn. He thereupon invited
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her to go to his living apartment in a nearby street,
saying his brother was there. When they reached the
apartment, the defendant locked the door and told her
his brother was not there. He then forcibly and against
her will had intercourse with her,, which, intercourse was
repeated after the lapse of an hour or so. She was
then detained in his apartment all night and allowed to
go home early the next morning. When she left the
defendant’s apartment he gave her a piece of white
paper folded, and directed her to give it to her mother,
stating that the mother knew what it was for. There
was evidence that the mother had directed the child to
spend the night at the defendant’s apartment and had
given her but seven cents when she left for New Bruns-
wick, which paid her one-way fare only from Metuchen
to New Brunswick. When the prosecutrix returned to
the farm she gave her mother the piece oh paper given
her by the defendant, and as her mother opened it the
prosecutrix saw two five-dollar notes in it, which the
mother placed in her blouse-. The prosecutrix also
told her mother what the defendant had done to her
and was told by the mother to keep quiet about it. At
the time of this occurrence the prosecutrix’s father was
living in Baltimore, and the prosecutrix left the farm
for that city to join him about one week later.

/A's a result of this intercourse the prosecutrix be-
came pregnant, and in the latter part of March, 1914
she told her father what the defendant had done. A
physician was consulted as a result of this interview,
and on July 25th, 1914 the prosecutrix gave birth to a
child.

In December, 1914, the prosecutrix and her baby and
one of her sisters (Ida) went to New Brunswick to see
the defendant, and during the interview he admitted
the paternity of the child.

At the trial the defendant admitted that the prose-
cutrix had come to his store to see about his buying
théir corn, but placed the date of this call as September,
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instead of October 21st, and denied that he had taken
her to his apartment and that he had had intercourse
with her. The prosecutrix’s mother testified in behalf
of the defendant and corroborated a part of the story
told by him.

The case came to the Supreme Court and now comes
to this court on strict bill of exceptions and assignments
of error, no certificate of the trial judge having ac-
companied the record certifying-that the entire record
and proceedings had upon the trial had been sent to the
Supreme Court. (See St. v. Armstrong, 95 Atl Rep
997-) \ B

The assignments of error are based on alleged errors
m the,admissions of evidence and will be considered in
the order in which they appear in the case.

ARGUMENT.

The defendant insists that the Court erred in per-
mitting the prosecutrix to answer the following ques-
tion on the part of the plaintiff, “That piece of paper
folded that you say he told you to give to your mother,
"what did you do with that7”

I he circumstances under which this question was
asked appear on pages 27 and 28 of the case The
question referred to the folded piece of paper which
the prosecutrix testified had been given her by the de-
em ant when he released her from his apartment in
ie morning after the alleged ravishment and which
6 S* ('at the time w”s for her mother, that the mother
vould know what it was for. The answer to the ques-
on Isc osed the fact that the prosecutrix gave the
Paper to her mother as directed and that when her

notP N °Pened h the Prosecutrix saw two.five-collar
Since the paper was. given to prosecutrix
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by the defendant before he had released her from his
apartment following the ravishment it may fairly be
presumed that it had some connection with the deiencl-
ant’s crime. It could'scarcely be questioned but that
the fact that the defendant gave the prosecutrix this
piece of paper for her mother as he released her after
violating'her was a material fact. This was testified
to without objection. When this testimony is'consid-
ered in connection with the fact that, as testified to by
the prosecutrix without objection, her mother had di-
rected her to stay all night at the defendants apart-
ment and had refused to give her carfare for the return
trip from New Brunswick to Metuchen (case, p. 18
line 20, ct seq., page-39, line 12, et seq.), its relevancy
is apparent, and especially is this true in view of the
fact that although the prosecutrix complained to her
mother immediately after her violation nothing was
done about the matter until complaint was made to the
father. These facts, were testified to without objec-
tion, and were elicited both by questions asked on be-
half of the State and by cross-examination; of prosecu-
trix. At all events the defendant’s act in giving a piece
of paper to the prosecutrix was a part of the whole
criminal transaction. If this is true, no argument is
needed to support the ruling of the trial court in per-
mitting the prosecutrix to tell what she did with the
paper and what the paper contained. The fact that she
gave the paper to her mother accounted for her failure
to produce it at the trial in corroboration of her testi-
mony, and the fact that it contained ten dollars was
very significant in view of the other testimony as to
the .prior and subsequent conduct of the mother.

It is contended in the brief of plaintiff in error that
the evidence objected to was inadmissible, and that its
harmful character consisted in the fact that the jun
may have inferred therefrom that an agreement existed
between Mrs. Esakov, the mother of the complaining
Witness and the plaintiff in error, by which Mrs. Esakov
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was to profit by her daughter’s dishonor. The Supreme
Court effectually disposed of this contention by con-
ceding this effect to the testimony and stating that be-
cause of this the testimony was not only admissible but
most important in the establishment of the State’s case.

The second assignment of erro|- is in these words:
“And in this, th(it the said Couit permitted
the witness, Tillie Bsakov, to/janswer the ques-
tion on the part of the plaintiff, ‘As the result
of the interview with your father did you con-
sult a physician?’ ”

lhis question and the colloquy between™ Court and
-counsel for defendant which ensued appear on page 29,
line 28, to p. 31, of the case. As has above been stated,
the witness testified that'she reported the occurrence to
her father in March, 1914 a)>out five months after it
happened. There was no objection to this testimony.
She was then asked, the question, to which objection
was taken on the ground that it was “rather remote
six months after.”

In this State the purpose of admitting in evidence
the fact that a complaint was made by a woman who
has been ravished is to meet in advance a self-contra-
diction in her conduct, which, if unexplained, would
discredit her as a witness, for human experience shows
that a woman who has been outraged in this manner
would naturally make complaint. State v. Rodesky, 86
N.J. L. 220,

In State v. Schaeffer, 87 N. J. L. 663, the Court of
Errors held that evidence that a woman who has been
ravished made a complaint is admissible without regard
to the nearness or remoteness of the complaint to the
occurrence;

See, also, 2 Wigmore Evidence, Sec. 1135 (near end
of section), in which the rule is stated as follows:
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“But if it be considered that the purpose of
the evidence is merely to negative the supposed
silence of the woman it is conceived that the fact
of complaint at any time should be received.
After a long delay, to be sure, the fact is of
trifling weight, but it negatives, silence, never-
theless, and the accompanying circumstances
must determine how far the delay has been suc-
cessfully explained away.”

There can be no doubt, therefore, but that the fact
that a complaint was made was admissible even though
it was made some time after the occurrence. The fact
that @ complaint was made to the father being ad-
missible and being in evidence without objection, the
fact that as a result of that complaint a physician was
'Consulted, is certainly not too remote. This -proof was
preliminary-to the proof of pregnancy and the subse-
qguent birth of a child. It was followed by proof that
the witness went to Johns Hopkins Hospital shortly
after and stayed there until the birth of her child.

Furthermore, as pointed'out in' the opinion of the-
,Supreme Court, the question of remoteness is left to the
discretion of the trial court, and in the absence of palpa-
ble abuse of such discretion the exercise thereof is not
reviewablc.

The third assignment of error is in the following
language:

“And in this, that the said Court permitted
the witness, Anna Bsakov, to. answer the ques-
tion on the part of the defendant, ‘Were you in
New Brunswick at the home of Max Swiller
with Sammy and Morris after you- left the
farm in 1913 and before you went to Balti-
more?’

The question and answer appear on page 137 of the

case.

It will be noted that no reason for the objection
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was assigned by counsel for defendant. The witness,
Anna Esakov, the mother of prosecutrix, testified for
defendant, and the question objected to was asked on
cross-examination. Her testimony had contradicted a
large part of the testimony of the prosecutrix. The
guestion was undoubtedly admissible for the purpose
of disclosing the relationship between the witness and
the defendant.

It was in evidence that the prosecutrix had been vio-
lated at the home of defendant that the next day she
had reported the occurrence to her mother, who had
taken no steps for the punishment of the defendant;
that at the time of making the complaint the prose-
cutrix delivered to the mother the money which the
defendant sent her. In view ‘of these facts it was very
significant if the prosecutrix's mother went to the de-
fendant’s apartment with her two boys« within a few
weeks after the commission of this crime. This would
certainly have an important bearing upon her attitude
as a witness for the defendant. Even if it be assumed
that this question called for irrelevant matter in reply,
and was, therefore, objectionable, the answer to it was
m the negative, and, consequently, as stated in the
opinion of the Supreme Court, no harm could come to
the plaintiff in error by reason of this question and
answer. ! -

(\VA

The-fourth and fifth assignments are abandoned in
the brief of plaintiff in error, and will not be here con-
sidered. .

V.

The plaintiff in error insists in this court, as he did
the Supreme Court, that, notwithstanding the fact

t at he has failed to properly bring before this court the
record of the entire proceedings at the trial under sec-
136 of the Criminal Procedure Act, this courfi
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should, nevertheless, give him the benefit of the review-
contemplated by that statutory provision. This relief
the Supreme Court denied, and that denial was in entire
accord with the decisions in this State. (st. y. Arm -
strong, 95 Atk Rep. 9975 Vkiarik, /O N. 3. k- 473>
st. V. Hendrick, fON. 3. L. 41; st. v. webber, 77.N.
J.L.580; STv.Kind,75'A.438;St. V. 69 A
/. L. 206) Furthermore, even had the record of the
proceedings at the trial been properly certified, the plain-
tiff in error would not have been entitled to this review,
because of the fact that he entirely failed to serve upon
the Attorney-General or the prosecutor (as required by ,
section 137 of the Criminal Procedure Act, 2 C. S,
1866) the specifications of the causes in the record
relied upon for review or reversal. There is, therefore,
no basis in his claim for any kind of relief other than
upon strict bill of exceptions and assignment of error.

Even if these matters were to be considered, it is
submitted that they are without merit.

The claim of the plaintiff in error that the ptoftion of
the judge’s charge, excluding from the consideration of
the,jury the count in the indictntent charging assault
and battery was injurious to the plaintiff in error, is
unsound. Assuming that the evidence in the case might
warrant the conviction of thelplaintiff in error for
assault and baltery, and that in the opinion of the jury
it did hot warrant’' conviction on either of the other
counts, it is plain that the result of the portion of the
charge to which objection is made would have been the
acquittal of the plaintiff in error when he should have
been convictecl of assault and battery. It cannot be
assumed that had this charge not been given, the jury,
while convinced of the defendant’s guilt of carnal abuse,
might have acquitted him qf that charge and convicted
him of assault and battery, and in the absence of this
assumption it is apparent that the,defendant could not
have been damaged by this portion of the Court’s
charge.’



9

The objections made to the testimony of the com-
plaining witness, given on pages 29, 30 and 3l of the
Case, have been dealt with under the second/assignment
of error.

The testimony of Hammerslau, referred to in brief
of plaintiff in error (case, p. 98) to the effect that the
complaining witness made a complaint of the alleged
assault to the police department of Baltimore, 'is gov-
erned by the same principle applied to the testimony
given by the complaining witness, discussed under the
second assignment of error.

It further appears upon, an examination of the record
that the only objections made to the questions asked of
Hammerslau were sustained by the Court. As no ex-
ceptions were taken to this testimony, and the action
of the Court is not the basis of an assignment of error,
these objections cannot, of course, be considered«. Fur-
thermore, this objection is not covered by any assign-
ment of error in this court.

CONCLUSION.

The plaintiff in error was convicted of one of the
most serious crimes known' under our law. His counsel
states that he has married the complaining witness since
the trial, and bases a plea that this court depart from
its usual practice and permit him to review matters not
before this court upon that fact. It nowhere appears in
the record that the defendant has married the complain-
ing witness, but, assuming this-to be the truth, it'forms
no basis for the statement that he has expiated his crime
against sbciety, or even against the complaining witness
by this marriage. .

It appears in the record, on page 6, that the defendant
was first sentenced to imprisonment for not more than
fifteen nor less than seven and one-half years, and that
subsequently this sentence was changed to a fine of five
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hundred dollars and imprisonment of not more than
fifteen nor less than two years.

It is possible that the trial court was influenced by the
marriage of the plaintiff in error in thus reducing the
sentence. Certainly this fact, if it be a fact, is one
which this court cannot consider in dealing wit
phase of the case which is presented to it.

It is respectfully submitted that the judgment of the
trial court should be affirmed.

Respectfully submitted,
Josiah Stryker,
John W. WfescoTT,
Attorney-General,
Attorney of Defendant in Error.

any
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INDICTMENT.

State of New Jersey” ss. Be it remembreed, That
Middlesex County. \ at a session of the
Court of Oyer and Terminer, held at New Bruns-
wick, in and for said County of Middlesex, on the
second Tuesday of April, in the year of our Lord
one thousand nine hundred and fifteen, before the
Honorable James J. Bergen, one of th Jeustices
of the Supreme Court of Judicature of the State
of New Jersey, and Honorable Peter F. Daly,
Judge of the Court of Common Pleas in and for
the said County of Middlesex, the same being the
April Term of the said Court of Oyer and Ter-
miner in the year aforesaid, according to the form
of the statutes in that case made and provided,
upon the oaths of Charles W. Bumstead, Ralph
T. Holman, C. M. Diddle, John C. Barlow, Edward
Pfeiffer, Marius S. Darrow, Charles K. Seaman,
C. H. Rogers, William Schlosser, N. W. Clayton,
Edward Banker, George H. Bissett, Leonard
Schneidig, Edward J. Gleason, E. B. Latham,
James Avery, John Hanson, Sr., 0. 0. Stillman,
James M. Wade, William Van Nuis, Jr., Howard
Jemison, Augustine Cornell, and Clayton A.
Clark, good and lawful men of the said County
of Middlesex, duly summoned, and then and there
empaneled, sworn and charged to inquire in be-
half of the State of New Jersey, and for the body
of the said County of Middlesex, it is presented
in manner and form, to wit:
““Middlesex Oyer and Terminer
of April Term, A. D. 1915.
Middlesex County, to wit:
The Grand Inquest for the State of New Jer-
sey, and for the body of the County of Middlesex,
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Indictment.

upon their oath Present, That Max Swiller, late
of the City of New Brunswick, in the said County
of Middlesex, on the twenty-first day of October,
in the year of our Lord one thousand nine hun-
dred and thirteen, with force and arms, at the City
of New Brunswick aforesaid, in the County afore-

10 said, and within the jurisdiction of this Court, in
and upon one Tillie Esakov in the peace of God
and of this State then and there being, violently,
forcibly and feloniously did make an assault, and
her the said Tillie Esakov then and there forcibly,
violently and against her will feloniously did
ravish and carnally know, contrary to the form of
the statute in such case made and provided, and
against the peace of this State, the government
and dignity of the same.

And the Grand Inquest ofaresaid, upon their
oaths aforesaid, do further present, that the said
Max Swiller on the twenty-first day of October
in the year of our Lord one thousand nine hundred
and thirteen, with force and arms, at the City of
New Brunswick aforesaid, in the County of Mid-
dlesex aforesaid, and within the jurisdiction of
this Court, in and upon the body of one Tillie
Esakov in the peace of God and this State then

on and there being an assault did make and here the
said Tillie Esakov being and and there a woman
child over the age of twelve years and under the
age of sixteen years, he, the said Max Swiller
being then and there above the age of sixteen
years, did unlawfully and carnally abuse and other
wrongs to the said Tillie Esakov, then and there
did to the great damage of the said Tillie Esakov,
contrary to the form of the statute in such case
made and provided, and against the peace of this
40 State, the government and the dignity of the same.
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Indictment.

And the Grand Inquest aforesaid, upon their
oaths aforesaid do further present that the said
Max Swilier on the twenty-first day of October,
in the year of our Lord one thousand nine hundred
and thirteen, with force and arms, at the City of
New Brunswick, aforesaid, in the County of Mid-
dlesex aforesaid, and within the jurisdiction of
this Court in and upon one Tillie Esakov in the
peace of God and of this State then and there
being, an assault did make, and her the said Tillie
Esakov then and there did beat, wound and ill-
treat and other wrongs to the said Tillie Esakov
then and there did, to the great damage of the said
Tillie Esakov, contrary to the form of the statute
m such case made and provided, and against the
peace of this State, the government and the dig-
nity of the same.

W. Edwin Florance,
Prosecutor of the Pleas.”

And the said Judge do order that the said In-
dictment be delivered to the Clerk of the Court
of Quarter Sessions, in and for the County of
Middlesex, and the said Indictment was thereupon
then and there delivered to and filed by the Clerk
of said Court of Quarter Sessions and an entry
of such order and delivery and filing was then and
there by the said Clerk ipade in the Minutes of
the said Court of Quarter Sessions, at the same
term pursuant to the statute in such case made
and provided. And afterwards, that is to say, at
the session of the said Court of Quarter Sessions
holden at New Brunswick aforesaid, in and for
the County of Middlesex, on Tuesday, the fif-
teenth day of June, in the year of our Lord one

30
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Indictment.

thousand nine hundred and fifteen, as yet of the
term of April of the said Court of Quarter Ses-
sions before :the Honorable Peter F. Daly, Judge
of the Court of Quarter Sessions in and for the
County of Middlesex here cometh the said Max
Swilier under the custody of Edward F. Hough-
ton, Esquire, Sheriff of the County of Middlesex,
in whose custody the said Max Swiller then was,
the said Max Swiller, being brought to the Bar
here in his own proper person by the said Sheriff,
and forthwith being demanded of and concerning
the premises in the said Indictment above speci-
fied, and charged upon him how he will acquit
himself thereof, he saith, he is not guilty thereof,
and he puts himself upon the Country, and W.
Edwin Florance, Prosecutor of the Pleas of the
State for the said County in this behalf, doth the
like.

Therefore, let the said Indictment be continued
until the twenty-ninth day of November, in the
year of our Lord one thousand nine hundred and
fifteen, and a Jury thereupon come before the
said Court of Quarter Sessions holden at New
Brunswick, in and for said County, twelve good
and lawful men each of whom shall be a citizen
of this State and residents within the County of
Middlesex aforesaid, above the. age of twenty-one
years and under the age of sixty-five years, by
whom the truth of the matter may be better known
and who are not of kin to the said Max Swiller to
recognize upon their oath whether the said Max
Swiller be guilty of the premises in the said In-
dictment above specified or not guilty because as
well W. Edwin Florance, Prosecutor of the Pleas
for the County of Middlesex, etc., as the said Max
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Swilier hath put himself upon the Jury and the
same day is given to the parties aforesaid, and
the same place, at which day, that is to say, on
the twenty-ninth day of November, in’the year of
our Lord one thousand nine hundred and fifteen
at the Court of Quarter Sessions, holden at New
Brunswick in and for the County of Middlesex,
before the Honorable Peter P. Daly, Judge of
our said Court of Quarter Sessions, comes as well
the said W. Edwin Florance, Prosecutor of the
Pleas aforesaid, and the said Max Swiller, in his
OWn proper person.

And the Jury of the Jury of whom mention Is
before made and by the Sheriff of the County of
Middlesex for that purpose empaneled and re-
turned, to wit:

John J. Harkins, Jr., Douglas Montgomery,
George Van Deventer, Elwood Manahan, Charles
P. Grover, Harry Haywood, Joseph Dowdell,
Garret Kinney, Charles Reid, Mads Dinesem,
Edward Suydam and James Eden, being called
and who being chosen, tried and sworn to speak
the truth of and concerning the premises and
thereupon the trial of the said issue commenced
before the said Court and Jury. And the said
issue after a charge from the said Court was sub-
mitted to the Jury, and the said Jury in charge
of the Officer of said Court, duly sworn for the
purpose were taken to a private room to con-
sider upon their verdict, and afterwards, that*is
to say, on the thirtieth day of November, in the
year of our Lord one thousand nine hundred and
fifteen, at the City of New Brunswick aforesaid,
the. said Jury returned into and before the said
Court in charge of said Officer sworn as afore-
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Indictment.

said, and then and there in the presence of the
said W. Edwin Florance, Prosecutor of the Pleas,
and the said Max «wilier, upon their oath say
that the said Max Swiller is guilty of the offence
aforesaid, as charged in second count m said In-
dictment above specified, in manner and form as
in the said Indictmnet charged against him.

Whereupon all and singular the premises being
seen and by the last mentioned count do not here
fully understood and the said Max Swiller at the
Bar of said Court for Judgment.

It is on this tenth day of December, in the year
of our Lord one thousand nine hundred and fif-
teen, the Court thereupon doth order and adjudge
that’the prisoner, Max Swiller, pay a fine of two
thousand dollars, and be imprisoned at hard
labor in State Prison for a maximum term ot not
more than fifteen (15) years, and a minimum o
not less than seven and one-half (7%) years, and
from thence until the fine and the costs of prose-
cution are paid. ,

The defendant being placed at the Bar, tne
Court, for reasons then and there stated, and on
its own motion, Ordered that judgment hereto-
fore entered December 10th, 1915, on the convic-
tion of said Max Swiller, be opened and vacated.

This being done, the prisoner was ordered by
the Court to be plared at the Bar for re-sentence
as right and justice may seem to require; he being
accordingly set to Bar, the Court did thereupon
order and adjudge as follows: A

You stand convicted of the crime of carcm
abuse, a high misdemeanor, and the sentence o
the Court upon that conviction is that you, Max
Swiller, pay a fine of five hundred dollars, and be
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Indictment.

imprisoned at hard labor in State Prison for a
maximum term of not more than fifteen (15)
years, and minimum term of not less than two (2)
years, and from thence until said fine and costs
of the prosecution are paid.
Judgment signed this fourteenth day of De-
cember, A. D. nineteen hundred and fifteen.
PETER F. DALY,
Judge.

State of New Jersey, )
County of Middlesex, jss'*

I, Bernard M. Gannon, Clerk of the County of

Middleser, do hereby certify, That the foregoing
is a true, full and correct copy of the record in
re The State vs.Max Swilier, as the same is on
record in my office.

IN TESTIMONY WHEREOF, | have here-
unto set my hand and affixed my seal of said
county, this fourteenth day of December, A D
1915.

BERNARD M. GANNON,
| IR Clerk.

20
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WRIT OF ERROR,
New Jersey, ss.:

To Peter F. Daly, Esquire, Judge
of the Court of Quarter Sessions of
(1.s.) the County of Middlesex: Because of
the record and proceedings, and also
in giving of judgment upon a certain
indictment against Max Swilier, late of the City
of New Brunswick, in the County of Middlesex
and the State of New Jersey, for carnal abuse,
pro ut the said indictment and the several counts
therein, whereof, before you he hath been in-
dicted, and is thereof convicted by a certain jury
of the County taken between the State of New
Jersey and the said Max Swiller, as is said mani-
fest error hath intervened to the great damage of
the said Max Swiller, as upon his complaint we
have received information; we being willing in
this behalf, to correct the error in due manner,
if any there be, and that speedy justice be done to
him, the said Max Swiller, to command you that
if judgment be thereon given, then that you dis-
tinctly and openly send, under your seal, the rec-
ord and proceedings aforesaid, with all things
touching and concerning the same, to our Justices
of our Supreme Court of the State of New Jen
sey, on Tuesday, the third day of January, 1916,
and this writ, that the record and proceedings
aforesaid being inspected, we may cause further
to be done thereupon for correcting that error,
what of right and according to the law ought to
be done.
WITNESS, WILLIAM S. GUMMERE, ES-
QUIRE, our Chief Justice, at Trenton, aforesaid,
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the fourteenth day of December in the year of
onr Lord one thousand nine hundred and fifteen.

WILLIAM C. GEBHARDT,
Clerk.

Joseph E. Stricker,
Attorney.

ANSWER OF JUDGE DALY.

The Answer of Peter F. Daly, Esquire, Judge
of the Court of General Quarter Sessions of the
Peace within named, the entire record and pro-
ceedings of the plaint whereof mention is within
named, with all things touching the same. |
certify to the Justices of our Supreme Court of
the State of New Jersey, at Trenton, at the day
and year within contained in a certain schedule
to this Writ annexed, as | am commanded.

PETER F. DALY,
Judgt.

ASSIGNMENTS OF ERROR.

And now on this twenty-ninth day of January*
in the year of our Lord nineteen hundred and
sixteen before the Supreme Court of the State of
New Jersey comes the said Max Swiller, Plaintiif-
in-Error, by John P. Kirkpatrick, his attorney,
and says that in the record and proceedings and
also in the giving of judgment upon the said in-
dictment against him in the Court of Quarter Ses-
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Assignment of Error.

sions of Middlesex County, and in the bill of
exceptions taken upon said trial there is manifest
error in this:

.1 That the said Court permitted the witness,
Tillie Esakov, to answer the question on the part
of the Plaintiff, “ That piece of paper folded that
you say he told you to give to your mother, what
did you do with that?” to which permission due
and timely exception was taken by the Plaintiff
in error (pro ut the bill of exceptions).

2. And in this that the said Court permitted the
witness, Tillie Esakov, to answer the question on
the part of the Plaintiff, “As the result of the
interview with your father did you consult a phy-
sician?” to which permission due and timely ex-
ception was taken by the Plaintiff-in-error (pro
ut the bill of exceptions).

3. And in this that the said Court permitted the
witness, Anna Esakov, to answer the question on
the part of the Defendant, “Were you in New
Brunswick at the home of Max Swiller with
Sammy and Morris after you left the farm in 1913
and before you went to Baltimore?” to which
permission due and timely exception was taken
by the Plaintiff-in-error (pro ut the bill of ex-
ceptions).

4. And in this that the said Court permitted the
Defendant, Max Swiller, to answer the question
on the part of the Defendant, * On this occasion,
that is, the occasion that Tillie called upon you at
the store, you were engaged to marry one of the
Esakov girls, were you not?” to which permission
due and timely exception was taken by the Plain-
tiff-in-error (pro ut the bill of exceptions).

5 And in this that the said Court permitted
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the witness, Samuel Esakov, to answer the ques-
tion on the part of the Plaintiff, “How did you
go?” to which permission due and timley excep-
tion was taken by the Plaintiff-in-error (pro ut
the bill of exceptions).

JOHN P. KIRKPATRICK,
Attorney for Plaintiff-in-Error.

JOINDER IN ERROR.

And hereupon afterwards, to wit, on the
twenty-fifth day of February, nineteen hundred
and sixteen, comes the said State of New Jersey
and says there is no error either in the record or
proceedings aforesaid, or in giving the judgment
aforesaid, and he prays that the Court here may
proceed to examine as well the record and pro-
ceedings aforesaid as the matters aforesaid, as-
signed for error, and that the judgment afore-
said, assigned for error, and that the judgment
aforesaid in manner aforesaid given, may be in
all things affirmed.

JOHN A. COAN,
Assistant Prosecutor of the Pleas
L. °f the County of Middlesex.

10
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AFFIDAVIT ON JOINDER IN ERROR.

State of New Jersey, i
County of Middlesex. (SS*

JOHN A. COAN, of full age, being duly sworn
according to law upon his oath says, that hei is
the Assistant Prosecutor of the County of Mid-
dlesex, and in charge of the case of the State vs.
Swiller, hereinabove mentioned. That he has read
the foregoing petition, and that the matters and
things set forth therein are true.

(Signed) JOHN A. COAN.

Sworn and subscribed before me
this 25th day of February, 1916.

Anthony Silzer,
Notary Public for N. J.



TESTIMONY.
MIDDLESEX CIRCUIT.

April Term 1915.

State of New Jesses Indictment
mfor Rape,
Vs. Carnal abuse,
etc.
Max Swiller. L?, 1518,4401.

Transcript of stenographer’s notes of evidence
taken in the above entitled cause, before Ho*.
Peter F. Daly, Judge, and a Jury, at the Court
House in the City of New Brunswick, New Jer-
sey, on the twenty-ninth day of November A. D.
1915, at 10.00 a. m.

APPEARANCES:

W. Edwin Florance, Esq., Prosecutor of the
Pleas.
~ Augustus C. Streitwolf, Esq., Representing
ike State.

Joseph E. Stricker, Esq,

George L. Burton. Esq, Representing the
JR fendant.

A jury being empanelled and found satisfae-
tory, they were sworn.
Mr. Streitwolf opens the case for the State.
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STATE’S OPENING.

MR. STREITWOLF: May it please
Your Honor, and gentlemen of the jury:
the defendant, Max Swiller, of the City oi
New Brunswick, has been indicted by the
grand jury of this county for three counts,
Rape, Carnal Abuse and Assault arising
out of a situation that occurred at his
home on October twenty-fist, 1913. The
facts, as the State will endeavor to present
them to you, are: one Tillie Esakov, then
a voung girl of fourteen years and residing
with her family at Metuchen, or about two
miles from Metuchen, on a farm known as
the Townley Farm, was sent by her mothei
late in the afternoon before the evening of
October twenty-first, 1913, to go to the
store of Max Swiller in the city of New
Brunswick. Swiller Brothers were- doing
business at that time at 279 Burnett Street,
engaged in the feed business. She arrive
at that store at eight o’clock at night. She
said ““Mr. Swiller, my mother sent me to
you—come out to the farm in the morning
and buy the corn. Just before she stated
her mission there was a party there m the
store and he went out with this party and
returned in twenty minutes. It was then,
on his return, that she stated to him her
mission. He said to her, | will have to see
my brother Abe, come up to my house
where mv mother and my brother Abe is,
and | will let you know.” He and his
brother Abe at that time were living at
Five Schureman street, or a distance o
two blocks from the store. So she accom-
panied him to Five Schureman street
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where he lived, and they resided on the
second floor, the first floor being occupied
by the family of one Levy. Mr. Swilled goes
up the flight of stairs and this young girl,
Tillie Esakov, immediately behind him.
and the door leading into his dwelling
apartment was opened, and he entered
and she followed, and there is a small gas
light burning. He closes the door, takes
the key, locks the door, puts the key back in
his pocket. There was then a conversation
between Tillie and Mr. Swiller. She de-
manded to know where the brother was,
and where the mother was. He told her
his brother Abe was in New York, and the
mother was on the farm, and that he was
going to have a good time with her. She
insisted upon his releasing her, opening
the door, and he refused to do it. | am not
going to narrate all the details of that
night. The girl will tell it to you herself.
She was in there until early morning, and
he ravished her during that time on two
occasions. In the morning he let her out.
At the time he gave her a folded piece of
paper with instructions to give it to her
mother. She got home about eleven o’clock
in the morning. She gave that folded
piece of paper to her mother and she had a
conversation with her mother. | suppose
}Qsalljte conversation is not relevant to this

THE COURT: Then no reference should
be made to it. Go on

MR.STREITWOLF: She saw the con-

10
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tents of that paper, containing two five
dollar bills, and the mother put those two
five dollar bollar bills in her bosom. The
father, who at the time was in Baltimore,
having gone there three months previously
to acquire a place of business and a home,
had his family return about the first of
November, or ten days after this occur-
rence, and he knew nothing of the situation
or the condition of his daughter until
April, 1914. Now, in April, the father took
certain action as he thought necessary,
and that is important, because we are now
in a situation almost ttvo years from this
occasion. | think it is important to show
to you just what efforts this father has
gene through, not to detail it, but to show
you the position he has taken in the matter.
He came on here to New Brunswick and
conferred with counsel. Nothing resulted.
MR. STRICKER: 1 object to that.
THE COURT: Objection sustained.
mr. STREITWOLF: so that after, in
December, 1914, the child having been born,
as we claim, as the result of this on July
twenty-fifth, 1914, in the John Hopkins
Hospital in Baltimore, this Tillie, this girl,
and Ida came on to New Brunswick, and
went to the store of Max Swiller, at the
time she carried the infant on her aim,
and there was a conversation there in
which she demanded to know of Mr.
Swiller, what he proposed to do for his
child. I am not going to narrate the de-
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Tillie Esakov—for State—Direct.

tails of that conversation. It was continued
again in the matter-----

MR. STRICKER: | object to this. Your
Honor has ruled on that.

THE COURT: No, | have not ruled on
that. Go on. 10

MR. STREITWOLF: As | said, I am
not going to go into the details of that con-
versation. The girl will tell it to you.
That substantially, gentlemen, is the
State’s case.

TILLIE ESAKOV, a witness produced on be-
half of the State, being duly sworn on her oath,
according to law, saith:

Direct Examination by Mr. Streitwolf-.

Q Miss Esakov, your full name? A. Tillie
Esakov.

Q. Where do you reside at present? A. 1East
Montgomery Street. At the Mansion House.

Q. At present where do you reside? A. 1 East
Montgomery Street, Baltimore, Maryland. 3J

Q. You reside with whom? A. My father and
family.

Q. Where did you reside in October, 19137 A.
In Middlesex County, on the Townley farm.

Q. About where is the Townley farm located
from Metuchen? A. On the New Durham Road.

Q. About how far from Metuchen? A. About
two miles.

Q. This side or the other side? -A This side.
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Q. Towards New Brunswick? A. Yes, sir.

Q. How old were you on the twenty-first day of
October, 1913? A. Fourteen.

Q. When was your next fifteenth birthday? A.
Last year, October twenty-seventh.

Q. The twenty-seventh following? A. Yes, sir.

Q. Do you remember the twenty-first day of
October, 1913? A. Yes.

Q. State what occurred. A. | was called from
the corn field by my mother to go to Mr. Swiller’s
store, at 279 Burnet Street to tell him to come for
some com the following morning. And she told
me to remain there-----

MR. STRICKER: | object to what the
mother told her.
THE COURT: Objection sustained.

Q. What hour of the day was this? A. Around
seven o’clock in the evening.

Q. Did the mother give you carfare? A. Seven
cents to go from Metuchen to New Brunswick on
the Pennsylvania Railroad.

Q. What could you buy, or did you buy, for
seven cents? A. Half-fare ticket.

Q. Excursion ticket, or just single trip? A.
Single trip ticket.

Q. And how much did you pay for that single
fare, half-trip ticket? A. Seven cents.

Q. Did you obey your mother’s instructions?
A. She told me—yes.

Q. Did you go to Mr. Swiller’s office as you
were directed to do by your mother? A. Yes.

Q How did you come? Just narrate that. A.
Walking from the depot to the store.

Q. The depot at New Brunswick? A. Yes.
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Q. What time did you get down to the store,
about? A. Around eight o clock.
Q. Now, tell us what you saw.

By the Court:

Q. Eight o’clock in the morning? A. Eight
o clock in the night.

By Mr. Streitwolf:

C%.( Is that night time, eight o’clock in the night?
A. Yes, sir.

Q. Who did you see when you went in the
store? A. Mr. Max Swiller and some old man,
some farmer.

Q. Did you know that man? A. No.

Q. Have you ever seen him after that? A
Never.

Q. Now, go on. A. | came to the store and |
went in the office. Mr. Max Swiller and this old
man were standing there talking. | came in and
Mr. Swiller said, “Hello,” and I answered, and
he told me to take a seat, and | sat down, and I
was there about fifteen minutes before he got
through talking with that man, and he got up and
walked out and he said, “1 will be back in a few
minutes,” and he went out. And later on | got
up and looked out of the offifce door and didnt
see anybody. | sat down again, and about fifteen
minutes later from the time he went he came in
and he says, “Just wait a few minutes, | will talk
to you as soon as | get through with my books.”
Then about fifteen or twenty minutes he got
through with his books and | got up—he closed
his books and | got up and walked over to his

[eXe}
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desk and said, “ Mama wants you to come for the
corn early to-morrow morning, and to be sure and
come.” He said, “l can’t come because my
brother Abe don’t know about it. | have to talk
to him first.” He said, “Just wait until | get
through here,” he says, “and you will come up
to my home on 5 Schureman Street, and we will
talk things over. My mother and brother Abe
is up there.”

MR. STREITWOLF: Not so fast, but a
little louder.

A. And he closed his—about twenty or twenty-
five minutes later he closed his books and closed
his desk, and he told me to walk out of the office
and | walked out; he turned out the light, and we
walked out to the pavement in front of the store
and he locked the store door and we went down
Burnet Street, and came to his home on 5 Schure-
man Street; the first house next to the corner.

Q. Let me ask you here a minute. That en-
trance door, 5 Schureman Street, was it open or
locked? A. Open.

Q. Now, gon on. Did you enterl A. We en-
tered. He went first and | followed.. We went
in the hall and there was a flight of stairs to walk
up and he went first and | followed, and he
opened the upstairs door.

Q. Was that door locked or open? A. Open.

Q. | mean unlocked. A. Unlocked. He opened
it, and he walked in and | followed him and he
says, “ Take a seat.”

Q. Let me ask you, what was the condition ot
the room when you entered? A. The kitchen.
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| Q. Was there a light lit or not? A. A dim light
OW.

Q That was burning when you entered? A.
Yes. He told me to sit down, and | took a seat,
and then when | took a seat he locked the door
and put the key in his pocket. And then | says,

Where is your brother Abe, and your mother,
Mr. Swiller?” He said, “ Oh, never mind about
them,” he says, “my brother Abe is out oh the
farm and my—my brother Abe is in New York,
and my mother is out on the farm.” And | said'
“Then you cant buy the corn without him know-
ing about it?” He said, f‘Never mind about that,
we are going to have a good time.” And | says,

Well, then, I am going,” and | got up to open
the door, and the door was locked. | said, “ Mr.
Swiller, open the door, | want to go home now,
mama is expecting me.” And he says, “ No, it is
too late; you cant get no train now; it is too late
for you to go home; you cant go.” And | says,

| have got to go home because mama is expect-
ing me home. | was supposed to come back the
same night.”” And he grabbed me away from the
door and put his hand over my mouth; I went to
holler, I began to cry and holler, “ Mr. Swiller, let
me go, | hollered, and he put his hand over my
mouth and | couldn’t holler, but I was crying, and
he carried me into the next room.

Q Carried you? A. Yes. And he threw me
over the bed in the next room. It was a room like
a parlor and had a bed in it.

Q. Yes? A. And he- threw me over the bed
and had—and picked up my skirt, 1 wore short
dresses then, he picked up my skirt and threw it
over my face, skirt and underwear, and tore my

30
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underwear down, and he got in bed and then had
connections with me for a few minutes, and had
his hand over my mouth and my clothes over my
face yet, and | was crying and trying to holler
and all; he said if 1 hollered 1 would make it
worse, so | was afraid to holler, but I done the
best | could.

Q. Now, Tillie, you say he had connections with
you. What do you mean exactly? Just be a little
bit more explicit?

THE COURT: Answer the question.

A. | cant exactly explain it. | know what it
means and all.

By the Court:

Q. What does it mean? What did he do to
you? A. Had connections with me.

Q. What do you mean by connections with
you? What part of your body did he have con-
nection with? A. My private.

Q. And what part of his body did he have con-
nection with your privates with? A, The same.

THE COURT: Proceed.

By Mr. Streitwolf:

Q. Then after he relinquished his hold of you
what happened? Continue your story. You say
he had you down and had his hand over your
mouth. Now, when he.relinquished his hold and
you were there, tell us what happened? Follow
it up. A. He got out of bed and walked into the
Kitchen.
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Q. Let me ask you right there, on that occasion
how was he dressed? A. He was dressed all but
his coat and hat.

Q. Had his shoes ©n, and his trousers? A. Yes.

MR. STRICKER: | object to this ques-
tion.

A. Everything except-----

THE COURT: Objection sustained. What
did he have on, is the question.

A. Everything but his hat and coat.

Q. Now, follow up where 1 interrupted you
there, Tillie. After you were released what did
you do afterwards? A. | got out of bed. 1 had
to be in bed for a few minutes because | couldn’t
get up right away. My head was dizzy and
whirling around, and after | got out of bed he
was in the kitchen, and | heard him flushing the
water, and | didn’t want to go out there right
away. And | looked in the kitchen, but the sink
is towards the side so I didn’t see it, but I knew
he was in there. And then he walked into the
next room. He went out of those two. Walked
into the side room, and | went in the kitchen and
| tried to open the door, and it was still locked,
and then I walked over and went into a bath room.
I went in the bath room and looked at myself, and
my clothes and body were stained with blood.
And | found some old rag there and | washed my-
self and straightened myself a little bit, and then
I came out and sat between the table and the chair
near the table and chair crying. 1 tried to get
out at first, but everything was locked and closed.

10

And about an hour later, he came in the room 40
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again, out of the second room, out of his bed room,
| think.
Q. How was he dressed then? A. His under-
wear.
Q. Go ahead. A. He came to the kitchen, and
lie says, “Don’t worry yourself. Dont cry, |
10 didn’t hurt you.” And | wouldn’t answer him.
He said, “ Your mother and sister Florence do the
same,” he said not to be afraid. And | says,
“Mr. Swiller, please let me go home” ; | didn’t
want to holler or cry; | asked him in a nice way
and he wouldnt open the door; he said, “ No, it
is about two o’clock now, you cant go home, it is
too late for you.” And when | asked him again
he grabbed me and asked for a kiss, and | said,
“No, | want to go home,” and then he kissed me
and hugged me and dragged me into the next
room again, the same room where | was at first.
Q. How did he drag you? A. He dragged me
in, he didn’t carry me then, he dragged me in,
took me by my hands and dragged me in.
Q. He said it was two o’clock. Did you believe
it was two o’clock at that time?

MR. STRICKER: | object.

O A Npo, it couldnt, have been.

THE COURT: One moment. Objection
sustained.

Q. What time was it when he said it was two
o’clock? A. Somewheres after ten, around.
Q. How do you arrive at that? Did you have
a watch? A. No. It couldnt have been over—
two o’clock, because we weren’t—I wasn’t in the
40 city more than about two hours or so.
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Q When he dragged you in this room on the
second occasion, tell us what happened? A. He
threw me over the same bed again and picked my
clothes up again, and had them over my face and
had connections with me again for a little longer
than the first time, and then he got out of bed,
and he said, “Don* cry, and dont worry your-
self, 1 told you once before,” he said, “your
mother and your sister Florence do the same,”
and he said, “Don' let anybody know that | was
here with you and what has happened.” And I
asked him to let me go, and he said, *“ No, it is too
late now, you cant go.”

Q. On this second occasion, did he have his hand
over your mouth? A. Yes.

Q. Now, you have stated again that he had
connections with you. What do you mean by
connections? A. The same thing as the first time.

Q. Now, go on. A. He told me not to worry;
he said, “Your mother and sister do the same,”
he said, “Don’t worry about that, and dont let
anybody know you have been up here, and what
happened.  And he walked into his next room,
into his bed room, some room right opposite the
kitchen, and | went out in the kitchen and straight-
ened myself, and tried to get out again, but every-
thing was locked the same way. The shutters
were closed and the windows pulled—the windows
locked and the shades pulled down, and there was
lace curtains on the window, and | was afraid to
pick up anything and break the window open oi
try to get out in a hard way, so | could make any
noise, because he threatened me at first, he said
if 1 hollered, or made any noise, he would make
it worse for me.

SJ
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Q. He went into an adjoining room? A. Yes.

Q. Did he remain there? A. Until the follow-
ing morning.

Q. Where did yon stay? A. Between the par-
lor door and the kitchen door.

Q. Did you disrobe at all that night? Did you
take your clothes off at all? A. No.

Q. What did you do during the night, Tillie?
A. Sat there crying. | tried to get out at first,
and there was no use my trying again, because
everything was locked up and closed the same way.

Q. Did you or did you not hear Mr. Swiller in
the adjoining room during the night? A. I did.

Q. Tell us what happened in the morning. A.
In the morning, about daybreak, Mr. Swiller came
in the parlor, and whether he saw me or not, |
dont know. He pulled up the shade in the par-
lor and opened the shutters and then he walked
into the kitchen past me and opened the shutters
and pulled up the shades in the kitchen,”and he
says to me, | was crying, he says, “Don*t cry,”
he said, *“You are going to go home soon, and |
didn’t hurt you,” he said, “ Your mother and sis-
ter do the same,” he said, “1 told you that over
and over, not to cry.” And he says, “Here is
seven cents for you to go home.” And I didn t
want to take it at first.

Q. Had you asked him for that? A. No. |
didnt want to take it at first, and he gave it to
me as if he knew what it was for.

THE COURT: Strike out the last.

Q. Give you anything else? A. Yes, he gave me
a little white paper, folded, and he says, “ Give
this to your mother, she knows what it is for.”
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And | didn’t answer him. And then he says,
“ Straighten yourself and comb your hair,” he
says, “and then go ahead.” He said, “Do you
want to have breakfast with me? | said, “ No, |
can do without it, I will get it when | get home.”’
He said, “When you go downstairs, bang the door
real hard so it will lock.” Before | went out he
said, “Dont let anybody know what you have
been up here.” So he went down, and after |
straightened myself, and fixed myself, | went out,
and slammed the door real hard, and | went down-
stairs and went up Schureman and down Neilson,
and then | went up Albany, that street brought
me right to the depot.

Q.. Did you go home by trolley or railroad? A.
Pennsylvania railroad, by train.

Q. When you got home----- A. | came home
around eleven o’clock, and when | came down at
the end of our farm my mother was outside feed-
ing chickens. Some other man’s chickens that
was left from the sale. He didnt have no room
for them, and he asked her to keep them. And
she was feeding them and she saw me coming,
and she came in front of me, and | was crying.
She didn’t ask me what was the matter. | told
her, and said-----

Q Never mind what you said to her. A. I told
her everything that happened and all, and she
said, “All right, keep quiet, dont cry, he didnt
hurt you and he didn’t kill you yet.” She said,
“You are nothing but a child.”

MR. STRICKER: | object to that con-
versation.

THE COURT: Objection sustained.
Strike out what the mother said. Anything

10
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further than the mere fact that she had
complained to her mother is not relevant
evidence in a criminal case.
Q. That piece of paper folded that yon say he
told you to give to your mother, what did yon do
with that?

MR. STRICKER: | object to that.

THE COURT: | will allow that. Yon
may have an exception.

MR. STRICKER: | pray an exception.
The ground of my objection being that it
Is irrelevant to this issue.

THE COURT : Proceed. Yon have your
exception. Exception allowed, sealed ac-
cordingly.

PETER F. DALY,
Judge.
(Seal)

Q. What did yon do with that? A. Gave it to
my mother and she opened it in front of me, and
there was two five-dollar notes in it. She stuck
it down her blouse, and she told me to go inside—

MR. STRICKER: | object to what she

SaMR. STREITWOLF: She didn't say
what she said.

Q. Dont say anything your mother said, Tillie,
I don’t want it. You say you saw those bills?
A. Yes, sir.

Q. How long after this day that you are testi-
fying to did you remain at the farm in Metuchent
A. About a week’s time.
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Q And then where did you go? A. To Balti-
more, Maryland.

Q. The whole family went down there? A.
Part of the family.

Q. Who went down? A. My three little sisters,
one of my brothers, Davy, my sister Florence and
myself. My mother and sister Lena and two
brothers, Sammy and Morris, were left at the
farm.

Q. When did they join you? A. About two
weeks following:.

Q Did you say anything of the occurrence you
have testified to to anyone but your mother? A.
To no one but her.

Q When did you tell your father? A. The
latter part of March.

By the Court:
Q. That was 1914? A. Yes, sir.

By Mr. Streitwolf:

Q. Now, at that time, did you. in company with
your father, consult a physician, or physicians,
in Baltimore?

MR. STRICKER: | object to that, on
the ground that it is rather remote, six
months after.

MR. STREITWOLF: I will put it this

THE COURT: Then you withdraw the
question ?
MR. STREITWOLF: | will reframe it.

THE COURT: The question is with-
drawn.
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Q. As the result of your interview with your
father did you consult a physician!

MR. STRICKER: | object.

A. | don’t understand.

THE COURT: Objection overruled and
exception allowed, sealed accordingly.
PETER F. DALY,
Judge.
(Seal)

MR. STRICKER: May | state the
grounds!

THE COURT: Yes, surely.

MR. STRICKER: This question is ob-
jectionable on the ground that whatever
consultation took place six months after-
wards is entirely too remote from this
issue.

THE COURT: | have not allowed the
details of the consultation to be admitted
in evidence. Simply the fact that there
was a consultation. That leaves it that
your only objection is, as you suggested
before, that it is too remote.

MR. STRICKER: Yes. Now, | want to
make another objection, that it should ap-
pear what she had consulted a physician
for. She may have consulted a physician
for a cause entirely other than arising out
of this transaction.

THE COURT: That may be followed
up. Answer the question.
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(Question repeated by the stenographer.) A
I don’t understand that

By the Court;

Q Did you go see a physician? A. Yes.

Q. What did you see a physician about, about
the complaint that you had made to your mother
and your father as to what you say Swilier did to
you? A. Yes.

By Mr. Streitwolf:

Q. What doctor did you see? A. Dr. Herch,
Linden Avenue, Baltimore.

Q Did you see any other? A. Dr. Collenberg,
| don’t know the street where he lives at, but they
are both in Baltimore.

Q. Did your father accompany you? A. Was
he with me?

Q. Yes. A. Yes, mother and father both.

Q. What was your condition at that time? A
I don’t understand that what you mean.

By the Court:

Q Was there anything the matter with you at
that time, as. the result of what you say Swillei
did to you on October twenty-seventh? A. Yes.

Q What? A. | was in the family way.

THE COURT; Proceed.

By Mr. Streitwolf:

Q. What happened following that in reference
to this? That is, were you ever in John Hopkins
Hospital? A. Yes, sir.

AN
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Q. Tell me what happened. A. | went to 5
North Exeter Street, which is the place for preg-
nant girls, and | stayed there from the twenty-
ninth of April, until the twenty-fifth of July, the
night of the birth of my child.

By the Court:

Q. What was the night of the birth of your
child! A. Twenty-fifth of July.

By Mr. Streitwolf:

Q. 19141 A. Yes, sir.

Q. Child still living! A. Yes, sir.

Q. Now, following that, when did you see Mr.
Max Swiller! Let me ask you this first: the man
that vou say was up in that room that night an .
kept you in his house that night, is he m Court *
A. Yes, sir.

Q. Where is he! A. In front of me.

Q. You identify him as the man who detained
you in his home that night! A. Yes.

THE COURT: Point him out.

A. Right here in front of me.

)THE COURT: Pointing to the de-
fendant.

Q. Now, tell me when you saw this man again.
A. the first part of December.

Q. What year! A. 1914.

0 Tell us the circumstances! Who was wit
voui A My sister Ida and the baby came here
from Baltimore and we arrived here at New
Brunswick depot, and we phoned down to M .
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Swiller and told him we were coming, we were
coming to his office.

Q. Never mind, you went down to his office. Tell,
us what happened! A. We went down to his of-
fice, we went in his office and he told us—there
was an old man there which | understand was
his father, because | heard somebody call him
Mr. Swiller, and he came in and he said hello,
and we answered, and then he said, take a seat.
And we sat down. And he told us to put the suit
case down and take our coats off, and we didn’t
take our coats off, but we put the suit case down
and we remained there. And later on he walked
out of the office, and the other man was sitting
there, reading a paper, then he went out of the
office, and Mr. Swiller came in again and he said,
how is everybody at home. We told him all right.
And then he says, “How is Lena, does she worry,
does she seem to worry any about me?” And we
said, “ No.” Then he said, “ 1 heard she was mar-
ried.” And we said, “ Yes, she is married since
April fifth.” He said, “Did she marry a rich
man?” We said “No.” And then he says, “ She
didn’t marry no rich man?” And we said, “ No,
she didn’t marry the man for his money, she
married because they loved each other,” and then
he says—then he didnt say any more. He got
up and walked out into the street, and my sister
and | we got up and followed him, we went out
into the street after him, and he was right at
the end of the store, in front of the store when
we came out, and we went over to him, and | said,
4‘Mr. Swiller, what do you intend to do for your
child.” He looked at me and he says, “ This is
not my child,” he says, “1 can get plenty of false

™
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Christian boys to swear they have meen ont with
yon.” | says, “How can yon say that when yon
too me up in yonr home on 5 Schureman Street the
twenty-first of October, and assaulted me there.
You locked me in those rooms and told me that
yonr mother and brother were up there and yon
couldnt do anything about buying corn without
yonr brother Abe.” He says, “Hush, dont make
so much noise.” He said, “Just wait a minute.
So my sister said, “Why can’t we talk?” He
said, “1 don’t want everybody to hear.” And
he went in the office and told the bookkeeper or
stenographer to take care of the store and office,
that he was going away for a few minutes. An
it was raining on that day and we left our sui
case there and he said he wanted us to go up
and talk to him quietly up in his home on 5
Schureman street. And we all three walked un-
der the umbrella. )

Q. Who were the three? A. Mr. Swiller, Ida
and myself and the baby. | had the baby m my
arms " And we went through Burnett street, and
therf we went—we got to Schureman street and
we went up in his home. He went up first and we
followed him. There was nobody in there. The
house was fixed different because we heard his
brother Abe was married.

THE COURT: Never mind what you
heard.

Q. Tell ns the conversation you had. A. We sat
down and he took a seat between us. And | said,
“Mr Swiller, what do you intend to do for your
child” He said, “Wait a minute,” and he got
up and closed the door. Then he sat down again,
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and he says, “I will tell yon what | will do. |
will take the child from you,” and he says, “and
I will put it away some place,” and he said he
will dispose of it, and no one will know where
it is at, neither you nor I. | said “ No, the child
is mine as well as yours and you won*t get him.”

Q. Just give us the rest of that conversation
now, Tillie. A. Then he offered me one dollar
and a half a week for the child, and wanted me to
go back to Baltimore with him. But | said, “ No
Xwon t. One dollar and a half can’t support the
child; he is growing older every day.”” And then
he says, “ 1 will give you three dollars a week for
it, and go back to Baltimore.” | said “ No, | don’t
want any support.” Then he says, “Well what
do you want?” | said, “Marry me and giVe me
and the child a name.”” And then he said he can’t
get married for no sum of money in this world.
Jhen he won't say why or anything.

Q. Did you see any money there that day» A
We got up, after he said he couldn’t get married,
then we got up, and he says, “ Do you need any
money, he said, “here is money;” he took a big
roll of money out of his pocket and put it on the
table, and he wanted us to take the money and
go to New York, and rent rooms and stay until he
comes there and he will fix everything up for me
and the child.

Q. What then? A. Then we said, **No, we don’t

an e money, papa borrowed monev and got
enough to bring us here, and if we wilf need anv
more papa will send it to us.”

Q. You said, go to New York and fix up a room
giye me that conversation. A. He said, “ Take this
money and go to New York and get a room there

10



10

30

40

36 -

Tillie Esakov—for State—Direct—Cross.

and stay there until 1 come and I will fix things
up for you and the child.” We said, “ No, we are
going right back to Baltimore. Then he says, “I
will tell you what | will do, if you want me to
marry you, he says, go to New York and | will
keep you in the room there for a year’s time, and
I want to live with you, and after a year’s time
if 1 will see you are decent, you are a decent girl,
I will marry you, and even so, if I wouldnt want
to live with you | can get a divorce the next
twenty-four hours.”

Q. At this time Ida was present, wasn t she?
A. Yes, sir.

Q. Did you take any money from him that day,
Tillie? A. No.

Q. Did Ida? A: No, sir.

MB. STREITWOLF: I think that is all.

Cross Examination by Mr. Strieker:

Q. Now. Miss Esakov, on the day that you
started from New Brunswick, you were directed
to notify Swilier to come to your farm and get
some corn? A | started from Metuchen, from
our home. - . )

Q. That was your purpose, wasnt it? A. Yes,
Sir.

Q. Was that corn cut, or was it in the field? A.
Already cut and husked, ready to take away. Q.
And that is all you had to do? Nothing else? A.
Yes, sir. ) _

Q. Had you ever been in New Brunswick be-
fore? A. Lots of times. _ _

Q. And had you gone by the Pennsylvania Rail-
road? A. Yes, sir.
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Q. You knew what' the fare was? A. Yes, sir.

Q. Starting out with that in mind, how did you
expect to return? A. | would have walked home.

Q At night? A. Many a time my sister and
myself had to walk home if we were left there

Q. Well, did you expect to be left there? A. No.

Q. Well, now, you started out at seven o’clock
m the evening as you say. Quite dark, wasn' it?
A. Yes.

Q. And all you had was seven cents? A. | would
have loaned from somebody.

~Q. | said all you had was seven cents? A. Yes
Sir.

iQ And you didn’t take the trouble to ask your
mother to give you sufficient money for your re-
turn fare? A. | did. She wanted me to come
back with him the following morning.

Q. Then you knew when you started out that
you were to stay at Swiller’s all night, is that so?
A. She wanted me to, but | didn*t intend to do it.

Q. And your idea did you tell her you would
not do it? A. Yes.

Q. Did you ask her for an additional seven
cents then for your return? A. Yes.

Q. And she refused? A. Yes, sir.

Q. And you thought you would borrow seven
cents for your return trip? A. Yes, sir. Either
borrow, or either walk home.

Q. Who did you expect to borrow that seven
cents from? A. There was lots of our friends in
New .Brunswick, where my mother used to deal
with. Anybody would loan seven cents.

Q. So when you got—who, for instance, in New
Brunswick, could you have borrowed seven cents

rom? A. Well, there is lots of places, there are
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lots of groceries that we know people that we
deal with.

Q. Who was there in New Brunswick that you
could have borrowed seven cents from that night
for your return trip? A. | don't recall that now.
but we know lots of people in New Brunswick.
Anybody would have loaned me seven cents.

Q. I am asking you who you had in mind when
you started out that night? A. Didn’t have any-
body in mind then.

Q. When you got to Swiller’s store and asked
him to buy the corn, and he replied that he
couldnt do anything without first consulting his
brother Abe, you knew then that your errand had
ended, isnt that so? A. | dont understand what
you mean by that.

Q. Well. Abe Swiller wasn’t there, was he*
when you went there? A. No.

Q. Max told you that he couldn’t decide any-
thing until he spoke with his brother? A. Yes.

Q. So you were through then, weren’t you? A.
No, he wanted me to wait until he talked to his
brother, so I can let .mama know.

Q. Did he talk to his brother? A. No.

Q. What time was it that you started for this
house, with Swiller, on Schureman Street? A.
Somewhere around nine or—well, somewheres
around nine.

Q. And had you determined then to stay there,
or go home? A. Go home right after we were
done talking with his brother.

Q. And who did you expect to find after nine
o’clock who would loan you seven cents to go
home with? A. Well, all the stores were open
then.



39

lillie Esakov—for State—Cross.

Q. Which store was open at that time that you
could have borrowed the seven cents? A | don’t
remember. | didn’t take any notice.

Q Now, yon testified in your direct examina-
tion that when Swiller got you up into this room
that you pleaded with him, and that amongst
0 er things you said, “ 1 want to go home, because
mama expects me home.” A. Yes, that is what
1 said.

Q. Well, did mama expect you home? A. No
she didnt, but | was going to come home. I
tolhiglrr(Ia t have to tell him that she wanted me to stay

Q Why, if your mama didn’t expect you
home, did you say to him that mama did expect
you home? A. | didnt want to say, | am going to
stay there over night.

% So mama did expect you home, didn’t she?
A. No, she didn’t.

Q. You told Swiller so. A. Well, | told him
but she didn’t expect me home.

Q Well, did your mother tell you where you
were to stop? A. Yes, she told me to stop to Mr.
Swiller’s home and stay there over night.

Q. Which Mr. Swiller? A. Max Swiller.

Q* You made no*protest against that? A. By
staying there ?

Q. No. You made no objections to starting out

rom Metuchen with onty seven cents, with no
means of coming back? A. | told her I wasn*t
going to stay there, and she wanted me to come
back the following morning with him. She made
me go.

J Q She made you go? A. Yes. | didnt want
to go. | told her different things that happened

20
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before in his office, and she made me go. SNe€ hit
me and made me go. . -

Q. Your mother struck yon, heat yon. A. Yes.

Q Before you started! A. Yes.

a’ Sothat when yon started out from Metnchen
to New Brunswick you knew enough about Swil-
ler from what you had heard and from what you
had known to fear him, isnt that correct! A.
don’t understand that.

Q. Werent you scared of Swiller.! A. Yes.

@ In view of the fact of what you had heard!

A Yes. )

Q And didn’t you expect that he would do
something wrong with you if you stayed with him?
A. | wasnt supposed to stay there. If I knew
his mother and brother wasnt up there |
wouldn’t have gone up in his home.

O But you knew that if you were left m New
Brunswick over night with Swiller, that there
would be some—that he would do some wrong
with you! You felt that! A. I felt it, but didn t
know for sure.

Q. And you felt it before you started! A. Yes.

Q. You refused to go! A. Yes.

Q. And you only went because your mother beat
you and made you go! A. Yes . m

Q. Where was your father at that time.
Baltimore, Maryland.

Q. Did you have any friends in New Brunswick
at that time, that you could have stopped with?
A | didn’t have to stop. .

Q Did you have any friends in New Brunswick
at that time----- A. Well, there was lots of
friends.
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Q (Continued) ----- with whom you could have
stopped over night? A. No.

Q. Wouldnt the same people who would have
loaned the seven cents for your return trip, enter-
tained you over night? A. They might have
loaned me money, but | didnt intend to stay at
their place. | never asked whether | could stay
there or not.

Q. Had you ever stayed in New Brunswick over
night before? A. I don’t think so.

Q. Do you know a lady by the name of Mrs.
Hain? A. Yes, | think | recollect that name.

Q. Did you ever stay there over night? A. |
don't think I did.

Q. Well, now, you know whether you did or not,
dont you? Do you deny that you ever stayed
there over night? A. | don’t think | stayed there
any time.

Q. Is that the best answer you can give me?
A. Yes.

Q. You don’t know positively now whether or
not you have ever stayed over night with Mrs.
Hain in New Brunswick? A. No, | dont think I
ever stayed there.

Q. Did you or didnt you? A. No.

Q. Do you know a lady by the name of Mr.
Meyerovitz? A. | might know her; | think I
recall the name, but I can’t exactly place who she
is.

Q Did you ever stay over night at the house
of Mrs. Meyerovitz, in the City of New Bruns-
wick?? A. No.

Q. Never. Now, then, why did you get out of
Swiller’s store after you had delivered your mes-
sage? A. Why | got out?

9j
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Q Why didnt yon get out? A. Well, he wanted
me to come up at his home, so he can talk to his
brother Abe about it, so | can tell mama about it,
whether he can come or whether he can buy the
corn or not.

Q. Had you ever been in New Brunswick before
that? A. Lots of times.

Q. You worked in New Brunswick, didn’t you?
A. Yes.

Q. In Johnson’s and Johnson’s place? A. No.
at the hosiery.

Q. But you were pretty well acquainted with
New Brunswick? A. Yes, pretty well acquainted
with certain parts.

Q Who was present when your mother beat
you? A. No one.

Q. Just before sending you to New Brunswick?
A. No one.

Q. Where was your sister Florence about that
time? A. She wasn’t home that day.

Q. She wasn’t home that day? A. No, sir.

Q. Isnt it a fact that your mother wanted your
Sister' Florence to go, and the only reason why
you went was because you happened to be dressed
at the time and Florence wasnt? A. No, | wasn’t
dressed, | had to go in. and dress myself.

Q. Whereabouts were you when your mother
beat you? A. Out on the yard.

Q. Did she beat you very severely? A. Yes,
she «racked me across my face and pushed me
and made me go.

Q. And that was because you refused to go to
New Brunswick? A. Yes.

Q. And stay over night at Swiller’s? A. Yes.
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Q. What time of the night was it that yon
reached Swiller’s house, that is, his residence? A.
Twenty-first of October?

Q. Yes? A. Around nine o’clock.

Q And what time was it that you reached his
store? A. Around eight.

Q. What time did you leave Metuchen? A.
Took the train?

Q. Yes. A. Somewheres after seven.
hd How much after seven? .A. | don’t recall

Q Half-past seven? A. | don’t think it was
half-past. It was before. Between seven and
half-past.

Q. And who was at Swiller’s feed store when
you got there? A. Some old farmer, an old man.

Q. Anybody else? A. No, sir.

Q. Wasn't the bookkeeper there? A. No.

Q. You are positive there was nobody else
there? a. Nobody.

Q. When you got to Swiller’s house who went
upstairs first? A. Mr. Swiller.

Q. And you followed him? A. Yes.

Q. Was the door locked? A. Downstairs door?

Q. No, upstairs door. A. No.
~ Q Was there any door locked when you came
in?  A.No.

Q. And you found nobody there? A. No.

Q. Didn t that immediately excite your suspi-
cions? A. No. | didn’t know—I thought maybe
his mother and brother was in the second room.

Q. Well, you got in and you found they werent
m the second room? A. Well, | didn’t look in the
room; | didnt go,to look in the second room.
AR WEIl, he told you to sit down, didn’t he?

. Yes.
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Q And you didnt see anybody else there?
A. No.

Q. Didnt that excite your suspicion? A. Not
until 1 saw him lock the door and put the key in
his pocket.

Q. Well, when you got in there the light was
turned on very dim? A. Yes.

Q. And didn’t that excite your suspicion? A.
No.

Q. Did you expect to meet his brother and the
other person in a room that wasn lit up at eight
o’clock at night? A. Couldn’t he have turned the
light up higher in the kitchen?

Q. Yes, but couldnt they have turned it up if
they were in the room? A. Well, the other doors
were locked. Maybe they were in the other room.

Q. Locked up in the other room, you thought,
perhaps. A. They were closed. | don’t know
whether they were locked or not. | thought may-
be they were in the other room talking to each
other, or something like that.

Q. You didn’t hear anybody talking, did you?
A. No.

Q. Well, didn’t you get scared then? A. Well,
I didn’t have to hear nothing. He just walked in
the room and he told me to sit down.

Q. How long were you sitting down before he
locked the door? A. Just as | sat down he locked
the door.

Q. Turn up the light? A. No.

Q And without any talk with you he simply
picked you up and carried you in the other room?
A. No. | asked him where his brother was, and
he said, “ Never mind about my brother,” he said*
“He is in New York, and my mother is out on
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the farm.” | said, “Then you cant buy your
corn without your brother knowing about it?”
And he didn’t answer me. And then | told him
again, “l am going home again, you can’t do
nothing without your brother.”” He says, ‘‘Never
mind about my brother,” he says, “we are going
to have a good time.” And | got up and walked
out—I got up and.walked over to the door, and
tried to open it, and found it was locked. | said,
“Mr. Swiller, open the door, 1 am going to go
home now, mama is expecting me.” He said,
“No, it is too late for you to go home now, you
can’t get no train, it is too late for you, you can’t
go.”

Q. And was it then that lie put his hand over
your mouth? A. Yes.

Q. Why did he put his hand over your mouth?
A. So | couldn’t holler.

Q. You didn’t holler, did you? A. Yes, I
started in to holler, *“ Mr. Swiller, let me go,” and
he put his hand over my mouth.

Q. How many times did you holler before he
put his hand over your mouth? A. Just that
once. | couldnt holler any more, but | was
trying.

Q. Can you remember which hand he put over
your mouth? A. No.

Q. And he carried you? A. Yes, sir.

*Q And threw you on this folding bed in the
front room? A. Yes.

Q. And did he have his hand on your mouth
while he was carrying you? A. Yes.

Q. How did he carry you? A. In his arms, he
picked me up like he would a baby.

Q. Like a baby? A. Yes.
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Q. And had you—I take it, one hand on yonr
mouth and the other one around yon? A. Yes.

Q. And then he threw you on this bed? A. Yes.

Q. And still had his hand on yonr month? A
Yes.

Q. And threw up your clothes? A. Yes.

Q. Did you struggle? A. Yes, | tried to get
away.

Q. Well, now, what frustrated yonr attempt to
get away? What prevented you from getting
away? A. Because | was afraid.

Q. No, but what prevented you? You say you
were struggling. A. | tried to get off the bed
again.

Q. Well, he had one hand on your mouth? A.

Yefj. And the other hand was lifting up your
clothes? A. Yes, and when | went to get up he
would push me down again.

Q. Still keeping his hand on your mouth? A.
Yes.

Q. And you were struggling and resisting him
all that time? A. Trying to get away, yes.

Q. And whilst you were in the act of trying to
get away from him, he succeeded in having inter-
course with you? A. Yes.

Q. You had never had any experience of that
kind before, had you? A. No.

Q. You never knew about sexual intercourse
before, did you? A. No.

Q. Had never heard about it? A. No.

Q. And had no notion what it was like? A. No.

Q. Did you preserve any of the clothes that you
had on that night? A. Whether | took it off or
not?
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Q. No. Did you keep any of the clothes that
you had on that night? A. No.

Q. What became of the clothes that you wore
that night? A. | wore them out. They were
washed and | wore them until they went to rags.
N Q. Did your father ever see those clothes? A.

0.

Q. Did your mother ever see those clothes? A.
Yes.

Q. Where did your father see those clothes?

THE COURT: She did not say her
father.

A. He never saw them.

Q. Your father never did see the clothes? A. No.

Q. Anybody else see them? A. No.

Q. How long after this alleged assault was it
that you kept those clothes? A. I dont remember.

Q. Well, did you take them to Baltimore with
you? A. No.

Q. You say you had them until you wore them
out? A. Well, I wore them around the house,
around the farm.

Q. What clothes did you have on that night that
were destroyed or torn? A. My underwear was
torn. #

Q. Yes. A. I didnt have nothing fancy on. |
just had a plain school dress on, a school petti-
coat on, and | had a red sweater on.

Q. And that was torn? The sweater? A. No.

Q. Was the petticoat torn? A. No.

Q. Was your underwear torn? A. Yes.

Q. How long was it after this assault that you
went to Baltimore? A. About a week following.

10
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Q. And yon took those clothes with yon!

A.

No.
J A.iMthe
sweater with me but now, the

mQ | am speaking of the unaerciou e
clothes that were torn? A. No.

0 Where was it that you wore out thos"
clothes after the assault? A. At the house, on

know. but you didn’t wear them out in a
week did YOU? A. Well, I might have not worn

t a _out, but | didn’t see them after
Q Thenh you didn’t wear them out, did you

I wore them but I

A
didn’t see them after | took
them off. .

Q. Then von didn't wear them ont, did you.
No | didn’t wear them ont altogether.

Q. What did you mean by a few moments ago

when you said you wore those clothes until >
wore them out? A.

\
A.

I couldn’t wear my under-
wear no more because it was all torn.

Q What did von mean when yon said a ew
minutes ago that you kept those clothes or wore
those clothes until you wore them out? A. We b
I didn’t exactly meap until I wore them out, bu,
1 wore them and then X had a different dress to
put on and | left the old dress out at the farm, I,

0 No. But the other dress, the old dress an
nothing to do with the underclothes that were
torn, did it? A. No.

Q. You could vrear any klnd of dress with the
same underclothes, couldn’t you? A. Not if it
wasn’t given to me by my mother.
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v Q. Yon understand my question, don’t you! A,
es.

Q. You stated a few moments ago that the
clothes that you had on that night, that is the un-
derclothes which you say Swiller had torn in his
efforts to ravish? A. Yes.

Q. Were kept by you—were worn by you until
you wore them out. A. Not the underclothes.

THE COURT: She did not confine her-
self in her answer to underclothes.

Q. What became of the underclothes? A. Threw
them into rags.

Q. You didnt wear them out, did you? A. No.

Q. What became of the other clothes? A. My .

dress?

Q. Yes. Any of the clothes that were torn? A.
| dont know. My mother—she gave me another
dress when | came home.

Q. All right. Then the other clothes were torn
into rags, that is sure? A. Yes.

Q. And the other dress you never saw after
that? No.

Q. Then you did’nt wear the clothes out, or any
of them? A. No. Well, the underwear went to
the rags.

Q. Yes. And the other dress disappeared? A
| never sAv it any more, no.

Q. Therefore you didnt wear out the under-
clothes, and you didnt wear out the dress either,
did you? A. No, but it wasn't fit,to wear.

AQN Therefore you didn’t wear it out, did you®

. No.

Q. You told your father about this assault in
March, 19.14? A. Yes.

20'
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m Q' That is correct, isnt it? A. Yes.

<Q When did yon make a complaint, that is, a
criminal complaint against Swiller? A. To who?

Q. To the authorities, in New Brunswick here.
A. In January.

Q. Of what year? A. 1914-1915.

MR. STRICKER: May | have the com-

plaint in this case?
MR. FLORANCE: If I have it.

Q. You say it was made in January, 1915?

THE COURT: That is what she said.
(Last three question read by stenog-
rapher.) ]
MR, STREITWOLF: May I ask the' wit-
20 ness if she understands what the question
has reference to? Authorities, whether
she understands that?

Q. When did you have Swiller arrested on this
particular charge, which we are investigating? A.
Mr. Streitwolf had all that done. We turned the
case over to Mr. Streitwolf.

Q. Well, when did you turn this case, this case
that you are testifying in now, over to Mr. Streit-
wolf? A. January, 1915.

By the Court:

Q. When you speak of the authorities to whom
you turned over this complaint, or made this com-
plaint, what authorities have you reference to,
the authorities here, or authorities some place
else? A. We had different lawyers, but they

werent any good.
40
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By Mr. Strieker:

Q. Do you understand that Mr. Swiller is be-
ing tried here with having committed an assault
upon you? A. Yes.

Q. Do you remember making a complaint to
that very transaction in which you charged him
with this? A. Yes, to Mr. Streitwolf.

Q. Didn't you go before any judge, or any mag-
istrate? A. The last time | was here in New
Brunswick on the trial.

Q. You have no recollection of that?

THE COURT: What?

Q. Havent you any recollection of when you.

made the complaint against Swiller in this par-
ticular case? A. To Judge Lloyd or Mr. Streit-
wolf?

Q. No, not to Judge Lloyd. To the Prosecutor,
or to----- A. | didn’t go to the prosecutor.

Q When did you make a complaint at Judge
Sedam s in this case? A. Right after our first
trial was over.

Q. After the civil trial. Your civil trial was
held in May, 1915? A. Yes.

Q. And you complained to Judge Sedam some
time in May, 1915, then didnt you? A. Yes.

Q. Did you know, can you explain why it was
that no complaint was made against this man?
A. When?

Q. Until May, 1915, when your father was in
possession of the facts in 1914? A. We did want
complaint made about him, but we had lawyers
and all and they all kept the case along and never
done anything with it.

P)

20
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Q. You say after you went to Baltimore you
remained there for sometime, and you child was
born and you returned to New Brunswick and in-
terviewed Mr. Swiller? A. Yes.

Q. At his place of business on Burnett street?
A. And at his home 5 Schureman street.

Q. Now, who was with you when you came
there? A. My sister Ida and the baby.

Q. Anybody else? A. Not with us.

Q. Who was in the store? A. Some old man,
which | think was Mr. Swiller, his father, because
I heard somebody call him.

Q. Anybody else? A. Nobody else.

Q. Had you communicated between the time
that you left for Baltimore and the time that you
came to New Brunswick? A. No.

Q. That was the first time that you saw him? A.
Yes.

Q. And that was when? A. December.

Q. You left for Baltimore a couple of weeks
after this assault, in October, that is right, isnt
it? A. One week after.

Q. You went to Baltimore? A. Yes. '

Q. And you didnt see Swiller again until after
your child was born in July?. A. Yes.

Q. How long after the child was born that you
saw Swiller in New Brunswick? A. About five
months later. Four or five months later.

Q. So that you hadn’t seen him for fourteen
months? A. Fourteen?

Q. Yes. A. Four or five.

Q. This assault took place, as you say, in Oc-
tober, 1913? A. Yes.

Q. That is correct, isn’t it? A. Yes.
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Q. And your child was born in July, 1914? A.
Yes.

Q._And you came on and saw Swiller in De-
cember, 1914, isn’t that correct? A. Yes.

Q. And between the time that you left for Bal-
timore and December, 1914, you hadnt seen
Swiller? A. No. It was about fourteen months.
I made a mistake in the year.

Q. It was about fourteen months? Yes.

Q. You know that you were pregnant about
four or five months after this assault? A. Not
until my father had me taken to a doctor.

Q. Well, that was about five months after,
wasnt it? A. Yes.

Q. When you came to that store with your
sister----- and by the way, was that your sister
Lena? A. lda.

Q. And demanded that Swiller do something
for you, do you say positively that there was no-
body else there besides an old man? A. And Mr.
Swiller, yes, that is all.

Q. Nobody else? Do you know a man by the
name of Shapiro? A. No.

Q. Isn’t it possible that somebody also might
have been there, that you hadnt seen, or didnt
see? A. There might have been in the store some
place, but I didn’t see them. Not in the office.

Q. And you asked Swiller to do something for
you and the child? A. Yes.

Q. And he said he would give you one dollar
and a half a week at first? A. No. He told me,
he says, that isn’t my child, he said, I can get
plenty of false witnesses-----

Q. All right.  Now you want to tell us all about
that. He could get lots of gentile boys to give

™
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false witness and deny the child, and all that, but
the fact is that he offered you one dollar and a
half a week?

THE COURT: She didnt say gentile
boys.
10 A. Christian boys.

Q. And offered one dollar and a half a week?
A. Up in his home. Yes.

Q. And you didnt want one dollar and a half
a week? A. No. _

Q. You said you wanted to marry him? A. Yes.

Q. So as to give the child a name? A. Yes.

Q. 1 suppose you are still willing to marry him,
will you? A. | will marry him to give the child
20 a name, but I will not live with him.

Q. Haven't you said since the arrest of Swillei%
to Mrs. Henn, and to Mrs. Meyerovitz, that you
didn’t want to marry Swiller, that all you wanted
was his money. A. No.

THE COURT : Of course, if you are put-
ting, this as a basis of contradiction, it is
not sufficient. You are not naming the
time or place.

MR. FLORENCE : | have the original
complaint, Mr. Strieker.

MR. STRICKER: Yes.

Q. This is your signature, isn’t it, Miss Esakov?
A. Yes.

MR. STRICKER : | desire to have this
marked for identification.
THE COURT: That will be done.
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_ (Complaint marked D 1 for identifica-
tion.)

Q. After you got through, where did you go,
JViiss Rsakov? A. Through where?

Q. Where did you go after this man refused to
entertain any proposition offered you? A. We
went to New York.

Q. Who did you go with? A. My sister Ida,
and myself, and the baby.

Q. And were you living with your mother at
that time? A. No.

Q. Who did you live with in New York? A.
We stayed there at some friends.

Q. Where? A. Papa’s friends on Cherry street.

Q. What is the name of the friend? A. Mrs.
Rome.

. How long did you live there? A. About a
week.

Q. How long was it before you returned to
Baltimore then? A. About ten days.

Q. Did you return with your father? A. No.
~ Q. Have you been living with your father ever
since? A. Yes.

Q. And has your mother been living with your
father ever since? A. No.

Q. The fact is that shortly after you went to
Baltimore your mother joined you, isn’t that cor-
rect? A. After we left the farm?

Q\.(Yes, after you left the farm, that is right?
A. Yes.

Q. And %our mother didn’t stay there verv
long? A. No.

Q. Since that time you and your sister Ida and
the rest of the family have been living with your

20
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father in Baltimore, that is correct, isnt it? A.
Yes.

Q. And your sister Florence has been living
with your mother somewhere else in New York?
A. Yes.

Q Your mother didn’t stay in Baltimore very
long, did she? A. No.

Q. After she got there? A. No.

Q. Not over a month, did she? A. She stayed
there for a month or so, and went to New York
for a week, and had one of my little brothers along
and she came back again.

Q. And how long did she stay? A. A few
months. Until after my married sister’s wed-
ding, April the fifth.

Q. When was it you say that you went to the
doctor to be examined?

THE COURT: In March.

MR. STREITWLOF: | didnt fix the
time.

THE COURT: She told her father the
latter part of March, and they went to the
doctor. If there is any doubt about that,
you may examine on it further.

Q. When was it that you say that you went to
the doctor in Baltimore? A. Right after my
father found out about it.

Q. Yes, | know, but when was that? A. March.

Q. Do you know what time in March? A. It
was the latter part of March or either the first of
April.
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By the Court:

Q. How long before yon went to the hospital?
A. A few months.

Q. No. How long before you went to the hos-
pital was it that yon saw the doctor? A. About
four months.

Q. You are confused, are you not?

By Mr. Streitwolf:

Q. When did you go to the hospital? A. July
twenty-fifth.

By the Court:
Q. The child was born July twenty-fifth, wasn’t
it? A Yes.

Q How long had you been in the hospital? A.
Four weeks—two weeks.

By Mr. Streitwolf:

Q When did you go to the home for pregnant
girls? A. Twenty-ninth of April.

By the Court:

Q. How long before that was it that you saw
the doctor? A. About a month or two months__
about two months.

By Mr. Strieker:

Q. When do I understand you to say you saw
the doctor? A. About a month before, one month.

Q. In February? A. No. A month before I
went to the Exeter Street home.

20
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Q. When did yon go to the Exeter Street home?
A. Twenty-ninth of April, and | went to the doc-
tor around the twenty-ninth of March, or a few
days later. ) .

‘Q Directing your attention to this room where
you were assaulted, yon stated that both the doors
were locked? That yon tried the two doors? A.
Yes. .

Q. Did yon try the windows? A. Yes.

Q. They locked also? A. Yes.

Q Were they locked in such a manner that yon
couldnt open them? a. I tried to open them. |
couldnt get them open.

Q Was there a latch or any attachment that
fastened them? A. | don’t know. | guess there

Q. Did you try to unfasten them? A. Yes, |
tried to raise them, but I couldnt. They must
have been locked from the top.

Q. Whehn you found that you couldn't raise the
window did you make any attempt to look for a
latch? A. No, because it was high. 1 would have
had to have gone up on the chair, or something, if
I would have made any noise he would have come
out. He told me not to make no noise at first.

Q. I know, but do you mean to tell me that the
window in this room was so high that you couldn t
reach the top of it, in order to determine whether
or not it was fastened? A. No, | couldnt reach
the tog of it. Co

Q. Beg pardon? A. | couldnt reach the top

Q. Then you do say that it was so high that
you couldnt reach the top of it? A. Not where
it was locked at. | could reach the window and
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tried to open it, but it was locked from the top,
and if 1 wanted to open it from the top | would
have had to have gone up on the chair or some-
thing, and | was afraid to get up on a chair.

Q. The top of the sash was so high you couldn’t
reach it from the floor, where you were? A. Not
standing.

Q. Did you try? A. Yes.

Q Why didnt you get a chair? A. There was
chairs there, but I was afraid to get it. If I did
make any noise he would get at me.

Q. Would it have made any noise for you to
take a chair and place it alongside of the window?
A. Well, 1 would have had to move the table, move
things in the parlor, and move things in the
kitchen.

Q. Well, do you mean to tell us that that win-
dow was so obstructed that you had to move
everything in that room in order to get to it? A.
In the Kkitchen, the kitchen table was right under
the window.

Q. "Why didn’t you get on the kitchen table, that
wouldnt have made any noise, would it? A. Yes
it would. Suppose | would have fallen?

Q. Well, suppose you hadn’t fallen, would that
have made any noise? A. Well, that is a differ-

ent thing.

Q. So the reason why you didn’t get on the top
of this table m order to unfasten the window was
afraid that you might have fallen and thereby
made some noise? A. Yes.

Q. That is the only explanation you have to
make? A. Yes.

Q. Well, now, what prevented you—how many
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rooms were there in this flat or in this apartment?
A. | don’t know. | was in two.

Q. Well, what was in the other rooms. A.
don’t know. ]

Q. Did you go into the other rooms. A .No.

Q. Why didnt you? A. Because one door o
the other rooms was locked and the other door
where Mr. Swiller was in | was afraid to go m
there )

Q. Did you try to get into the hall? A. There
was no hall. The stairway leads right up to the
kitchen door. ) "t

Q. The door through which you came w
locked? A. Yes.

Q. That is the door he locked? A. res

Q. Then there was another door, wasn t there.
A. Going towards different rooms, yes.

Q. Was that locked, too? A. Yes, the one a
went to a different room, all excepting the bath
mom door was open and the kitchen into the
TinTior . .

Q. Was there a window in the bath room door—
I mean was there a window in that hath room? .
I dont know whether there was a window or not,
but it was away high. Xthink there was and it

10

20

was h\i}:}h. . T

Q. You couldnt reach that either? A. No.

Q Now, then, after he had committed this hrs
assault upon you did you make-any effort to leave
that house? A. Yes. | asked him to let me go,
to let me out.

Q. And he refused? A. Yes, he refused.
0. Now, did you make any effort other than
asking him to let you get out of that house? A.

| didnt try to break no windows or anything.
40
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Q. Why not? A. Because | was afraid. Hehad
threatened me at first not to holler or make any
noise.

Q" Well, he hadnt struck you, had he, up to
that time? A. Aes, he told me not to cry or make
any noise! Q. He hadnt struck you up to that
time, had he! A. | don’t understand what you
mean.

Q. He hadn?t hit you, had he! A. No.

Q. All he did was to tell you not to make any
noise, that everything would be all right, that
your mother and your sister did the same thing?
A. No. He said, I dont want you to make any
more noise, he said, if you make any more noise
or holler, or anything, he said, you will make it
WOrse.

Q. But that is all he did say! A. Yes.

Q* And that is the reason why you refrained
{;om making any effort to make any escape”™ A

es.

Q. You appreciated, of course, what a seri-
ous thing he had done to you, didnt you! A. No.

Q. Didn’t you? A. No.

Q. Werent you conscious of the fact that you
had been deflowered at that time, that you had
been outraged? A. | don’t understand what you
mean.

Q. Well, didn’t you appreciate the fact that he
had done something of a very serious nature to
you? A. No.

Q. You didnt know that? A. No.

Q. Do you understand my question. A. Yes.

THE COURT: I think this witness is un-
derstanding you as addressing to a time
before the act itself occurred.
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Q. | am speaking now after this man has ac-
complished his purpose the first time, didnt you
realize what a serious wrong and injury he had
inflicted on you? A. Yes.

Q. You knew that, didn't you? A. Yes.

Q. Now, then, you knew that by remaining in
that house you were exposing yourself to a sec-
ond attack, didnt you? A. | dont understand
what you mean.

Q. You knew that if you stayed in that house
he was likely to do that again. A. No, | didn't.

Q. You thought he was all through? A. | don't
remember. | didnt know he was going to come
back and do it over again.

Q. Yes, but you asked him to let you go? A.
Yes, | asked him to leave me go.

Q. And he refused to let you go, didn’t he? A
Yes.

Q. Well, didnt that make you rather suspi-
cious, that he would attempt to do the same thing
all over again? A. No. | thought he was going
to go into his room and go to sleep, until the fol-
lowing morning, but he didn’t.

Q. And that was the reason why you made no
further attempt to get out then? A. Well, | was
standing there waiting. | asked him to let me
out and all, and | was standing there waiting for
him to come back there and let me out, but he
didnt return right away.

Q. And you made no further effort to break
out? A. No.

Q. You understand what | mean, you made no
effort to get to one of the windows? A. No.

Q. And effect an opening of the window? A.
No.
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Q. You made no effort to holler with the win-
dows closed, did you? A. | was afraid to holler.

Q. Do you know what there is in the back of
that house? In the rear of it? A. No.

Q. Dont you know there is a baker shop in the
rear there? A. In the rear of it?

Q" Yes, of this place where you were assaulted?
A. No, there was a baker shop opposite his home.

Q. And none in his home? A. No. | don’t
know.

Q Tell me one thing, did you look out of the
window at all that night, out of any window? A
I couldn’t, because the shutters were closed, and
the shades pulled down. | picked up the shade
and the shutters were closed.

Q. Well, couldn’t you open the windows? A.
No, | couldnt get the window open.

Q. That was the window in the kitchen you are
speaking about? A. All the windows were the
same. The parlor and the kitchen were that.

Q. And the reason why you didn’t make any
attempt to open the window was because you
thought you would make a noise? A. Well, 1
couldn t get them open.

Q. Did you try? A. Yes, | tried to open them.

Q. Why, | thought you said a few minutes ago
you wouldn t try because you were afraid you
might make some noise? A. | didnt try to get
up on the table or anything to unlock it, but I
tried to see whether they were open or not quietly.

Q. When | pressed you for the noise, you said
the noise might be made by your falling from the
table. Do you say you did make an effort now?
A. Even if in falling would you dare jump from
the second story window?

10
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Q. Qil, no, I didn’t ask yon to jump out of the
window. Do you say now that you did try to
open the windows? A. Yes. | said that before.

Q. You did say so before? A. Yes, that I tried
to open the windows and they were locked. |
couldn’t pick them up. 1 couldnt raise them.

Q. Did you try to unlatch them? A. No.

Q. Then you didnt make much of an effort to
raise them, did you? A. Well, | done the best I
could.

Q Why didnt you try to unlatch those win-
dows after you found you couldnt raise them?
A. Because | would have to move the kitchen
table over or either get up on top of the table, and
there was things laying on the table.

Q. What things were lying on the table? A. I
dont remember now.

Q What time did you get out of that house in
the morning? A. In the morning?

Q. Yes. A. I cant exactly recall the time.

. Q Well, was it daylight? A. Yes.

Q. Did you meet anybody when you went out?
A. Not in the house.

Q. Did you meet anybody outside of the house?
A. Lots of people were walking on the street, but
I didnt pay no attention to them.

Q. Do you know any person, can you identify
one person that you met that morning? A. Well,
I met lots of people on the street.

Q. Can you recall one person? A. No.

Q. That morning that you met? A. No.

Q. And where did you go? A. To the depot.

Q. And you got a train then for Metuchen? A.
Yes.
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Q. Do you recall meeting anybody on the train?
-A Not that | knew.

Q. Do you recall meeting anybody in the sta-
tion that you knew? A. No.

Q. Did you have this torn dress on? A. The
dress wasnt torn.

Q. Wasn’t it? A* No. My underwear was
torn. | had my things on. | straightened up a
little bit. 1 couldn’t go out in the street like that.

Q. Now, you say there was nothing but your
underclothes that were torn?

THE COURT: Did she ever say before
that there was anything but the under
clothing?

A. No.

THE COURT: | do not remember it
MR. STRICKER: | gathered from what
she said that the underclothes went into
the rags, but the dress was left with, her
mother, and her mother had disposed of it
THE COURT: Yes, but that is not the
point. The point is, did she say hereto-
fore that anything was torn by Swilier in
the matter of her clothing excepting' un-
. eerwear? | do not remember that she did
MR. STRICKER: Well,

A. | just said my underwear.

MR. STRICKER: Well, now, if your
Honor please, | appeal to the record.

THE COURT: Proceed with the exami-
nation.
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MR. STRICKER: It may be that I am
wrong, but that is my recollection of the
testimony.

THE COURT: It is up to the jury. And
during the noon hour we'may have him
look that up.

MR. STRICKER: All right.

.Q You knew that Swiller had done wrong to
you, didn’t you? A. Yes.

Q. And you knew that in the morning? A. Yes.

Q. You were free out on the.street? A. Yes.

Q. Did you meet a policeman? A. No.

Q. Did you know where the police station was
in New Brunswick? A. No.

O You had lots of friends in New Brunswick?
A. Yes.

Q. Why didn’t you make an effort to have him
arrested right then and there? A. Because my
mother would tell me not to tell no one that I was
up in his house, and when | left him she told me
not to say nothing to nobody that I was going
there, or anything, and | was afraid.

Q. | know, but you had been deceived, hadnt
you? A. | didn't know what.it all meant then.

Q. And your mother had deceived you, hadn’t
she, in sending you to Swiller’s? A. Yes.

Q. That is, she had misled you? You under-
stand what | mean. A. Whether she told me to
go there or not?

Q. Your mother had actually wronged you,
hadn’t she, in sending you to Swiller? A. Yes.

Q. And Swiller had actually committed the as-
sault on you? A. Yes.

Q. Now, that being the case, why didnt you,
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when you were free the following morning, com-
plain against Swiller to somebody? A. Because |
was afraid to.

Q. Before yon left Swiller he gave you a pack-
age, didnt he? A. A piece of paper, yes, folded.

Q. Was that sealed up? A. No.

Q. Was it folded up? A. Yes.

Q You didn t look at that piece of paper on
the way over between New Brunswick A No.

%O(Continued) ----- and Metuchen, did vou?

Q. Why didn’t you? A. Because it wasnt for
me. It was sent to my mother.

Q. Now, here was-your mother had sent you to
Swiller’s the night before, had deceived you,
Swiller had wronged you, and in the face of ail of
that you were willing to act as a messenger for
him between your mother and him, that is eorrec:
isn’t it? A. Yes.

Q You were perfectly willing to take tins
paper? A. Yes. | didnt know what vas in R
or anything.

Q And in view of everything that had hap-
pened you weren’t a bit curious on the way home
from New Brunswick to Metuchen to investigate
what this paper contained? A. No. Because it
wasnt for me.

Q. You wouldn’t undertake to mix up—meddle
in your mother’s business, would you? A. No.

Q. How long was it after you returned that
your mother opened this package? A. Right
after | gave it to her.

Q And did you say anything to your mother
other than deliver the package? A. Yes, | told
her what had happened.

10
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Q. And where was your father at that tune.’
A. Baltimore. _

Q. When you told your mother what hao. hap-
pened, did she do anything in the way of proceed-
ing against Swiller? A. No. She told me to keep
quiet and not to tell anybody. She said, “Go
ahead in the house, and if | hear anything out ot
you | will kill you. You won't live to get to Bal
timore to see your father or your sister.”

Q. You wanted to see Swiller punished foi
what he had done? A. Well, I didn’t know wiiat
it all meant then. #

Q. Well, but you wanted him punished, didn t
you? A. Yes, | wanted him punished.

Q. Then why didn’t you communicate with
your father? A. Because | couldnt send no
letter.

Q. Why? A. Because she would watch me
every step | went.

Q. Do you mean to sit there and tell us that you
couldn’t have gotten away long enough from your
mother long enough to write a letter to your
father at Baltimore? A. No.

Q. And that your mother stood constantly over
you from morning till night, whereby you were
deprived of an opportunity to take five minutes
to write to your father? A. Where would | get
the paper and stamp at?

Q. And that your condition was such that you
couldn’t get a sheet of paper and two cents? Do
you want this Court and jury to believe that?

THE COURT: She has not answered
that question, and, of course, she wants this
Court and jury to believe everything she
testifies to. That is assumed.
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(Question repeated by the stenographer.)
A. Yes.

(%\IYou had your sister Ida there, didn’t vou®
A. No.

Q. Well, which sister was there? A. My sister
Lena.

Q.Older than yourself? A. Yes.

Q. Friendly with you? A. Yes.

Q. Did you tell her? A. No.

Q. Why not? A. Because my mother told me
not to tell anybody, sisters or anybody.

Q. | know, but you couldn’t get any sympathy
from your mother. You knew that you had been
outraged. Now, why didn’t you tell your sister
Lena? A. Because | was afraid.

Q. And why didnt you try and get two cents
and a sheet of paper from your sister Lena?
A. She didnt have any, and | didnt ask her for
it because she would want to know what | would
want to write with.

Q And you had never written in all your life?
A. Yes, | would write a letter for my mother, and
the_r|1 she would give it to my sister Florence to
mail.

You had never written a letter o your own up
to that time, in your life, had you? A. No.

Q. You can read and write, can’t you? A. Yes.

Q. And here was something very important that
had happened to you that you wanted to com
municate to your father, that is correct, isn’t it?
A. | didn t quite understand that question.

Q. Well, you wanted to get word to your father
that you had been ravished, didnt you? A. Yes.
but | didnt have any wav to do it.

™
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Q. And you had no means to do it? And neither
yon nor your sister nor anybody else for you—
A. | didnt ask them to.

Q. You didnt ask anybody to get you a stamp
or a sheet of paper? A. No, because they would
want to know what it was for and | would have to
tell them

Q. And that is the only explanation that you
have? A. Yes.

Q. Do you mean to say that you were m such a
position that you couldn’t raise a sheet of paper
and an envelope and two cents for a postage
stamp without making known to some body that
would ultimately get it hack to your mother what
it was for? A. Where would | get it from? 1
didn’t have no money.

Q. You had friends in New Brunswick Where
you could borrow seven cents? A. Well, would
I have to walk all the way to New Brunswick.
She wouldn’t let me go out of the house.

Adjourned Until 2 P. M.

AFTERNOON SESSION, 2P, M.

TILLIE ESAKOV, (resumed):
Cross Examination by Mr. Strieker (continued):
Q. Then, as | understand you were under the
constant control of your mother on this farm? A

Q. You couldn’t leave at any time you wanted
to?_ A. No.
Q. Not even for a short period? A No
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Q. Not even long enough to make an effort to
borrow two cents and the price of a sheet of
paper! A. No.

(Q Isn’t it a fact that before the day Swiller
was arrested on this charge, that you and your
,\?ther tried to get some money out of him? A

0.

Q. And isn't it a fact that within the last two
months you have agreed that if he paid you three
thousand dollars that this case would not he
prosecuted!

THE COURT: One minute.

A. No.

THE COURT: When | say - one minute, *’
or tell you to stop, do not answer until you
get directions from the Court. What do
you mean by “you”! The last question
said “ you and your father.” Do you mean
now she alone!

MR. SIRICKER: No, I mean you or
your father.

THE COURT: Is that objected to!
~ MR. STRIETWOLF: | haven’t any ob-
jection.

THE COURT: Yes, | know, but it is not
competent evidence to what her father
would do unless she were present.

MR STREITWOLF: I don’t want the
jury to get the impression by my objection
that | am afraid of the question

THE COURT: That is not the point
The point is that it is not fear of the ques-
tion, but there is no question that should

10
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be allowed to go without being objected to,
if it is not a competent question. And it is
not a competent question to ask this girl
what her father agreed to do unless slig
was present.

ME. STBICKEE: I will withdraw that

question, and put it this way:

Q. Did you yourself, within the last three
months, agree that if three thousand dollars were
paid to you or to your father, you would not come
on here from Baltimore to prosecute this easel
A'QI\.IOZA\nd you yourself did not authorize 'I@/Iri.
Streitwolf. your attorney, to make such an offer ?
Q. Now, directing your attention again to this
Swilier apartment, do you know what kind of a
lock it was that Swiller locked when he put tie
key in his pocket! A regular door lock.

Q. And the door that you were told to bang in
the morning had what kind of a lock! A. Yale
lock. It was both the same door, but it had two

Q. So that Swiller didnt lock the Yale lock?

A. No. : . ?

Q. But locked the lock below it, that is correct *
A Yes. ] ]

Q. I asked you this morning whether you made
any*attempt to open the bath room window and
your response was that you couldnt because i
was up too high. Is that correct! A. I think it
Aves high, | am not quite sure.

Q. Did you make any attempt to open that
window! A. Yes.
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QN And yon found no way of getting it open!
. No.

Q. Was there a light in the hath room? A. No.

Q. There was a light, in there sometime, wasn 1
there, during your stay in that house? A. No.
Only in the kitchen.

Q. How many times have you been in that
house? A. That is the first time.

Q. And you got around in that bath room with
out any light for the purpose of arranging your®
self? A. Yes.

Q. Without any light? A. Yes.

* Q. Gould you see a window without a light? A
Yes, | could see the window.

Q. How could you see it if there wasn’t any
light in the room? A. The light was shining in
from the witchen. r

Q* And isn t it a fact that the window in that
bath room is far over to the left of that door? A
I don’t exactly where the window in the bath
room is, but I know there was a window in there.

Q. Did you make any attempt to open that
window? A. Yes, | tried to open it.

Q. And what prevented your effort to open it?
A. | couldn’t open it.

Q. Dont you know that there was a little hook
and a staple there which all you had to do was
just to touch with your finger and open that
window?™ A. | didn’t see no hook or no staple
or anything.

Q. And don’t you know that that window is not
much higher than the level of this bar here. A
From the floor?

Q. Yes? tA. It might be so. | can’t just re-

member where the window was placed at at that
time.



10

30

74

Tillie Esakov—for State—Cross.

Q Then it wasn’t so high but what you could
touch it, was it? A. Well, I wasn’t as large as
now. | was away shorter then.

Q. Well, were you a foot shorter? How much
shorter were you? A. About a foot, or more than
a foot, sure. .

q. How many doors were there in this room
that he locked? A. Just one door to go out or go
down the stairs.

Q. Wasn'’t there another door that opened up
on the back porch? A. I didn’t see no door.

Q. In the kitchen? A. | didn’t see no door.

Q. And right alongside of the table that you,

said you didn’t want to climb on? A. Didn’t see

no doors there. |If there was, there was a curtain

or something over them.

Q. There was a light in the kitchen, wasn t
there? A. Yes.

Q. So you could see the table? A. Yes.

Q. And that table was directly under the win-
dow? Wasn’tit? A. Yes.

Q. And the bottom of that window was on the
level with the table, wasn’t it? A. Yes.

Q. And that table wasn’t any higher than this,
was it, that is, I am pointing to the table here. A.

N°Q \nd wasnt there a door leading to the back
porch alongside of that table? A. 1 don’t remem-
ber that. A

Q. How many doors did Swiller lock? A. Just
the one.

Q. And then if there were two other doors id
that room, you didn’t see them? A. Yes, | saw
lots of doors in there, doors that went into dif-

ferent rooms. Doors that went into his room,
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and the door that went into another room that
was locked, and then there was the door that
went into the bath room and the door that went
dc;wnstairs and the door that went into the par-

Q. Well,, the door into the bath room wasn't
locked? A. No. And the door that went into the
parlor.

Q. And the door that led to the back porch out
ot that kitchen, yon didn’t see that either, did
gggr? A. No, I dont know nothing about that

Q. How many times that night did you succeed
m making an outcry? A. Lots of times.

Q. | know, but what does that mean? A. | tried
to cry when he grabbed hold of me, and when 1
went to open the door | asked him to let me out
and he grabbed me and | hollered Mr. Swiller let
me go.

Q. Yes. That is once. A. And | was crying
alter.

Q. How many times after that, after vou hoi
lerea Mr. Swiller let me go, did you make any
further outcries? A. | tried to when he had me
on the bed.

Q. You couldnt though, your mouth was eov-
eredf*A. Well, | tried to, I tried the best | can

Q. How many times did you succeed in making
an outcry that night?. A. | dont remember now,

hl. Was it more than that once? A. | dont re-
member now. T know I—yes | made more than
that once. | made outcries more than once.

eP' Well, how many times? A. | dont remem-

10
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Q. Was i ttwice? A. Might have been twice,
and it might have been three times.

Q. Was it more than three times! A. Mo, |
dont think so. _ )

Q Was it—in how long a space of time did you
make those three outcries? A. | cant remember

Q. Well, was it all within five minutes, or ten
minutes otr fifteen minutes? A. Well, | knew it
was first and second time. .

Q. Well, how far apart were these outcriesu
A. | can’t exactly state the time how far apart it
was. )

Q. No idea of the at all? A. No.

MR. STRICKER: Now | am through
with this witness. | would like to reserve
the right to ask one more question, and
lay the foundation for contradiction. 1 ex-
pect to have a witness here who does not
'seem to be here. Outside of that I am
through with this witness.

THE COURT: What do you mean by
laying a foundation?

MR. STRICKER: | asked the question
this morning and Your Honor did .not
seem to—no sugestiton from the other side.
but Your Honor seemed to think that the
foundation was not sufficient, and | want
to fix the time and place for an admission.

THE COURT: Oh, you mean you can-
not frame your question until you see this
other witness?

MR. STRICKER: Yes.

THE COURT: That wall be permitted it
it is not too long.



77

Tillie Esakov—for State—Re-Direct.

Re-direct Examination by Mr. Streitwolf:

Q. Tillie, you were asked about the seven cents
that your moher gave you to pay your carfare
to New Brunswick, and whether you didn’t know
that that did not pa%/ your carfare back. A. |
knew it didn’t pay It back.

Q. You were asked that. Now what did you say
to your mother in reference to that seven cents?
A. | asked her where |—

MR. STRICKER: | object to that.

MR. STREITWOLF: If your Honor will
permit, they brought a part of that conver-
sation. | did not touch it. Now if we ar</
entitled to the part, we are entitled to the
whole.

MR. STRICKER; I think we had a full
explanation of this.

THE COURT,; Well, it is entirely in
the discretion of the Court; as a matter of
lact, you did bring out, on direct examina-
tion, the assertion from this girl that the
mother had given her but seven cents for a
fare one way to New Brunswick, and there
were more or less of the circumstances in-
cident to the giving of that seven cents,
and about the instructions as to what she
was to do in New Brunswick, and it was
the duty of a proper examination to brint-
out the Whole of it. Now something has
been brought on cross examination along
that hne. At the same time it is absolutely
within the discretion of the Court, and |
will allow the question.

20
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A. | asked her, where is my fare to get home
with again. She said, yon don need no fare, you
are coming home with Mr. Swiller to-morrow.

THE COURT: Hasn't she already tes-
tified to that?

MR. STRICKER: Yes, we have had all
that.

Q. Now, you were asked why you did not com-
plain, and you said, “ Because | was afraid to, I
was afraid of my mother.” Had your mother
said anything to you after you returned that
brought that fear in your mind? A. Yes.

MR. STRICKER: | object to that ques-
tion.

THE COURT: Why is that competent
now? She has gone into that. Why pro-
tract the examination? She said that her
mother said she would IdIl her if she said
anything about it.

Q. Prior to this occasion, referring to October
twenty-first, 1913, had your mother ever beat you?
A. Yes.

MR. STRICKER: | object to that.

THE COURT: | cannot see that that is
pertinent. She might have beaten her for
a good many things. Objection sustained.
And the answer was given so quickly that
counsel did not have proper opportunity to
make his objection. Therefore the answer
is stricken out.
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Q. You wore asked if you ever made a criminal
complaint to the authorities, and | will ask you if
you recognize that gentleman there (indicating),
Mr. Hammerslee? A. Yes.

MR. STREITWOLF: Stand up.
Q. Do you recognize that gentleman? A. Yes.
Q. Where did you see him? A

MR. STRICKER: | object to that.

THE COURT: Why?

MR. STRICKER: A complaint made to
—this examination did not go to the au-
thorities in any other place than Middlesex
County. Now, if we are going to bring in
all that was done in Baltimore, and all the
various phases of 'the civil side of this
case, we are going to get into trouble. 20
Now, | submit that whatever she did in
Baltimore, and especially acting under the
advice of several lawyers, certainly is not
binding upon us here.

THE COURT: What is the object of this
testimony?

MR. STREITWOLF: The object is this:
I want to show that the girl was before the
Chief of Police of Baltimore City, and
Lhere and then related the story she relate 1 ~

ere.

THE COURT: You cannot prove that.
Not in a criminal case. You can prove, in
these cases involving the sexual relation-
ship, you can prove whether or not a com-
plaint has been made and you are confined,
under decisions, to the fact of the complaint
itself, and cannot include any details. And

i when you say that you want to prove that 0
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she told the Chief of Police of Baltimore
the same story that she told here, way, of
course, that is not competent. But lhe fact
that she complained that an assault had
been made on her by this defendant is com-
petent testimony.

MR. STREITWOLF: I intend to go fur-
ther and show that the parties down there
took it up with the authorities here. |
cannot prove everything through this wit-
ness, but | can lay a foundation for it.

THE COURT: | do not see its relevancy
anyhow. You may ask this witness if she
made a complaint that this assault had
been mad®© on her.

MR. STRIEKER: Fixing the time, of
course.

THE COURT: Fixing the time and
place, of course.

MR. STREITWOLF: That is at Balti-
more ?

THE COURT: Yes. Certainly. Any-
where.

Q. Were you before the Chief of Police in Bal-

30 timore? A. Yes.

40

Q. When? A. The middle part of April.

Q. What year? A. 1914.

Q. Were you examined by the Chief of Police
and Detective Hammerslee concerning your con-
dition?

MR. STRICKER: | object.
THE COURT: Objection sustained.
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Q. Did you at that time accuse Max Swiller as
being responsible for your condition?

MR. STRICKER: | object to that.
THE COURT: Obijection sustained.

By the Court:

Q. Did you at that time make a complaint-----
A. Yes.

Q. One minute. Did you at that time make a
complaint to the Chief of Rolice of Baltimore that
Swiller had made an assault on you? A. Yes.

THE COURT: Now, you cannot go any
further into the details, under the decisions
in our State.

By Mr. Streitwolf:

Q Now, Tillie, I have asked you if, when you
gave the conversation that you had at Mr. Max
Swiller’s home in December, 1914, whether you
have told all of that conversation? A. No.

Q. Do you want to add anything to that conver-
sation that*you have overlooked? A. Yes.

Q. What part do you desire to add? A. When
we were ready to walk out of the house of his up-
stairs, my sister says to him, “Mr. Swiller, dont
the child look like you? Don't he resemble you?”
and he said, “Wes, the child resembles me, and the
child is mine,” he says, “Didn’t | offer you sup-
port and everything and you would not take it?”
She said, “Why did you want to deny that it was
yours at the store?” And he said, “ Well, every-
body tries to get out of it if they can.”

10
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By the Court:

Q. Where did this conversation occur? A. Up
at Mr. Swiller’s home, 5 Schureman Street.

Q. When? A. In December.

Q. What year? A. 1914.

THE COURT: Proceed.
MR. STREITWOLF: That is all.

Re-Cross-Examination by Mr. Strieker:

Q. When did you first find out that you omitted
this from your testimony? A. | knew | omitted
it after you started to ask me other questions, but
I didn’t want to jump up and say nothing.

Q. And then when you got through this noon
you spoke to Mr. Streitwolf and told him you had
omitted it? A. Yes, | told him | had omitted it.

Q. And when you were asked to give the entire
conversation this morning it slipped your mem-
ory? A. Yes.

Q. You didn’t remember it then. Now, when
you complained to the Chief of Police of Balti-
more, was that before or after you had seen a
lawyer? A. After we saw the lawyer here ii?
New Brunswick.

Q. Then you—which lawyer? A. Lawyer War-
ren Schenck.

Q And then you complained to the Chief of
Police of Baltimore? A. Yes.

Q And that was in April, 1914? A. Yes.

Q. Then you left Lawyer Schenck and got two
or three other lawyers? A. Yes.

Q. Why was it, then, if you had all this assist-
ance, that no complaint against Swiller was made
until May, 1915, or thirteen months afterwards?
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A. None of the lawyers took up the case right.

Q. Did Xunderstand you to say this morning
that Swilier said he would get a room in New
York and dispose of the child? A. At first he
said he wanted to—he would dispose of the child.

Q. Did he use the word dispose? A. Well, he
said it in Jewish, he said that in a way as if it
meant dispose.

Q. What did you understand in Jewish by
that? A.-That he would give the child away and
neither I or he would see it, and | shouldn’t worry
over it any more.

Re-Re-Direct Examination by Mr. Streitwolf:

Q. This conversation that you had with Mr.
Swiller, was it in January? A. Yes.

Q. Now, you have said that you were here and
saw Mr. Warren Schenck. Who came with you
on that occasion? A. My father and Lawyer
Reese from Baltimore.

Q. What did you do with Mr. Reese? Did you
continue this--—-

THE COURT: How is this important?

MR. STREITWOLF: They have opened
the door.

THE COURT: | know.

MR. STREITWOLF: On a question of
laches. It leaves a peculiar question in the
minds of the jury. They are capitalizing
it. 1 think it is subject to thorough ex-
amination.

THE COURT: | am not going to allow
any unnecessary extension of the trial of
this case, because of immaterial matters.

10
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The girl charges this man assaulted her,
and as the result of that assault a child was
born The fact that a child was horn is
given out as corroboration of her charge
that he assaulted her. She said she was
under fifteen years of age at the time o

10 the assault. The question of force is not
an element, unless we go to-try the first
count, which is a charge of rape.

Q. Tillie, is your, child here in court? A. Yes,

Q. Will you identify the child? A. Yes, he is
with my father.

MR. STREITWOLF: I suppose in cases
of this character it is perfectly permissible
for me to offer the child on a, question ot
resemblance, and so forth. .

THE COURT: You are doing that
through this witness, aren’t you?

MR. STREITWOLF: Yes.

THE COURT: Let the witness exhibit
the child. Just go down there and walk
through the jury and let them look.

(Witness exhibits child to jury.)

0 MR. STREITWOLF: That is all.
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SAMUEL LEVY, a witness produced on behalf
of the State, being duly sworn, on his oath, accord-
ing to law, saith:

Direct Examination by Mr. Streitwolf:

Q. Mr. Levy, your full name? A. Samuel Levy.

Q. Where do you live? A. 199 Burnet Street.

Q. Where did you live in October, 1913? A.
No. 5 Schureman Street.

Q. How long did you live there? From when
until when? A. In 1911, | think.

Q Until when? A. Until 1914.

Q. In October, 1913, what part of 5 Schureman
Street did you occupy. A. The stoop, downstairs.

Q. Downstairs? A. The lower floor.

Q. Lived there with your family? A. Yes, sir.

Q. Who occupied the rooms overhead? A Mr
Max Swiller.

Q. Did you ever see this girl (indicating com-
plaining witness)? A. Yes, Ssir.

Q. And Wheﬂ d|d yOU see her') A. | seen her
it was in the month of October.

Q. What year? A. 1913.
. Where did you see her? A. | see her com-
mg down the stairs one morning, it was a little
after six o’clock. | went out and happened to get
the milk, taking in the milk. At the same time |
fee her coming down the stairs, and she was cry-
ing at the same time.

MR. STREITWOLF: That is all.

Cross-Examination by Mr.'Strieker:

Q. Mr. Levy, what is your business? A Mer-
chant.
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Q. In business for yourself! A. No, sir.

Q. And where were you living at this time!
A. Number 5 Schureman Street, at the time this
thing happened.

Q. Were you living upstairs or downstairs! A.
Downstairs. .

Q. Does that girl look about the same now as
she did then! A. Just the same to me.

Q. No change in her! A. No change.

Q. Speak up. Don't be afraid. A. No change.

Q. About the same height then as she is now!
Just as tall then as she is now! A. Well, I can
recognize her, she is the same one.

Q. Yes, but I say she was just as tall, just as
heavy, and about the same and looked the same,
that is correct, isn’t it! A. Yes.

Q. Do you know Max Swiller here! A. | do.

Q. How long have you known him! A. Oh,
since four or five years.

Q. Do you know his brother Abe, his partner!
A. | do.

Q. Are you friendly with them! A. Yes, sir.
Always was.

Q. Are you friendly with them now! A. Yes,
Sir.

Q. You don’t speak to them, though, as a rule,
do you! A. Off and on | do.

Q. Did you ever speak to them! A. Well, he
don't speak to me and | don’t speak to him. That
is all.

Q. Now, that condition of affairs, of you not
speaking to him, or he to you, has been going on
how long! A. Oh, we always been good friends
together right along.
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Q. | know, but yon didn’t speak? A. Well,
passing by we say, “How do you do?” and that
is about all. We don’t speak.

Q. But the fact is that outside of “How do you
do,” when you pass by, you never speak to him?
A. Well, I have no business to speak to him at all
whatever.

Q. Well, you used to speak to him, didn’t you?
A. Well, off and on, that is all. Not in business
affairs, no.

Q. Well, prior to the year 1913 you were on
speaking terms with him, werent you? A. Not
(ijn r)business affairs. Just saying “How do you

0?”

Q. Social affairs? A. Social affairs, passing,
walking by, that is about all.

Q. You were more friendly before 1913? A
Always was friendly with him.

Q. And you are friendly with him now? A. Al-
ways was, Yes.

Q. But your friendship with him is limited to
saying “How do you do?” when you pass him on
the street, and that is-all? A. Occasionally, yes.

Q. How far away from Swiller’s do you live?
A. Do | live now?

Q. Yes, now. A. Oh, right about just a block
over.

Q. And how far—you lived in the same house
with them in 1913, didnt you? A. Yes, sir.

Q And how long had you been living in the
house with them in 1913? Before the morning
when you saw this girl? A. How long had | been
living in the house?

...... Q Yes. A. Oh, | been living there since
after that, about eight or nine months.

10

0
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Q. After that? A. Yes.

Q. And how long had you lived there before
that? A. Until 1911.

Q. Since 1911? A. Yes, | think it was, yes.

Q. Who owned that house? A. Mr. Gitting,
and Solomon.

Q. So that for two years you lived in the same
house with the man, and you were on friendly
terms with him all the time while you lived in the
house? A. Always was, Yyes.

Q. But your friendship was limited to saying
“How do you do?” when you met him, and that
is all?  A. I never had any bad feelings with him.

Q. 1 didnt ask you that. | asked you whether
your friendship was limited to that? A. My
friendship was always sociable with him.

Q. Did you ever call on them? A. Never did.

Q. Did he ever call on you? A. No, sir.

Q. Did you ever speak with him outside of say-
ing “How do you do”? A. | had no particular
purpose”.

Q. Can you explain why it is you lived in thé
same house with a man, one story below him, and
that in two' years before the morning you saw the
girl, and nine months afterwards there was
nothing more than anything but a “How do you
do?” between you?

(Question repeated by the stenographer.)

A. Well, used to say “Good morning,” some-
times “ Good night,” something like that, some-
times see him in the evening.

Q. Had you ever seen this girl before? A. At
that time?

Q. Yes. A. No.
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Q. You never saw her before that morning!
A. No.

Q. And on the morning when you saw her how
was she dressed! A. Well, | don’t remember
how she was dressed. She was dressed in dark
clothes, | think.

Q. What is that! A. Dark clothes, or some-
thing like that.

Q. What kind of clothes! A. I couldnt say.
I dont remember what kind of clothes.

Q. What kind of a skirt did she have on! A
I don’t remember what kind of a skirt she had on.

Q. What kind of a coat did she have on! A. |
couldnt say, I don’t remember.

Q. What kind of a hat did she have on! A. |
dont remember.

Q. What business are you in! A. Clothing.

Q. Ladies’ clothes, or gentlemen’s clothes! A.
Gentlemen’s.

Q. Gentlemens! A. Yes.

Q. And beyond saying that she had on dark
clothes, that is as far as you can go! A. Yes, sir.

Q. Did you notice how she wore her hair! A
| do not.

Q. How much of a look did you have at her!
A. Just when she was coming downstairs.

Q. Well, where did you see her, in the hall! A.
I seen her coming down the steps, going out the
hall.

Q. Where were you! A. | was outside waiting
for the milk, at that time.

Q. How much of a look did you have at her!
A. Oh, not very much'of a look. | recognize her
just the same.

Q. When did you see her again after that! A.

40
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I haven’t seen her at all after that, only what |
see in the court room here.

Q. Last May? A. Last May, | think it was this
time in court.

Q. That is, I mean 1915? A. No. | see her 1913.

Q. The first time? A. Yes.

Q. Then 'when did you see her again? A. In
the Court House here.

Q. 1915? A 1913, I think it was. | mean now
1915, yes.

Q. 1915? A Yes.

Q. And the third time you saw her was in court
to-day? A. Yes, sir.

Q. And on the three occasions that you saw her,
the first time, second time, arid the third time, she
always looked the same? A. About the same.

Q. No difference in her appearance at all? A.
No, sir, about the same.

Q. Is your answer, no, sir? A. No, sir.

Q. Now, you testified in a civil suit here in May
of this year? A. Yes, sir.

Q. In which this young lady was one of the
parties, or was a witness, rather? A. Yes.

Q. And which involved this same transaction, is
that correct? A. Yes, sir.

Q. 'And you were brought here to give the same
testimony? A. No, sir.

Q No. A. | was brought here what | know.

Q. And you told what you knew? A. Yes, sir.

Q. You told practically the same thing as you
are telling now? A. Yes.

Q. That is right, is it? And you remember the
testimony that you gave.in that trial, dont you¥*
A. | do.
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Q. Do yon remember this question being asked
of yon: “You and the Swiller boys are not friend-
ly?” Do you remember that question being put
to you? A. No, sir.

Q. And didn’t you, in reply to that question,
say: “Well, not in a way”? Did you swear to
that or testify so last May? A. | dont remember. *

Q. You don’t remember? A. No.

Q. Well, do you say you didn*, or you did?

THE COURT: He does not say either.
He says he does not remember. If he does
not remember, he cannot say whether he
did or whether he did not.

Q. Well, is it true that you and the Swiller boys
are not friendly? A. Always was friendly to- £0
gether.

Q. I say, is it true that you and the Swiller boys
are not friendly? A. Well, I am friendly with
the boys. | am .always friendly with the boys.
Always was. Always been friendly with the boys.
Never have no dealings of any kind. Never had
no transaction of any kind.

Q. Then if you testified last May that you were
not friendly in a way, what did you mean?

MR. STREITWOLF: He .did not so tes-
tify. 1 object.

MR. STRICKER: How did he testify?

MR. STREITWOLF: He said he didnt
remember how he testified. You predicate
another question on the theory that he did
so testify.

THE COURT: WEell, not for the reason
you give, do | sustain the objection. The

of)
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question is objectionable in its form. If
you did such and such a thing, then you
were mistaken. That is not a proper
question.

Q. Well, if you did so testify, was that correct!
A. About what!

Q. That you were not friendly in a way with
the Swillers! A. | always was friendly with the
Swilier boys. Always been friendly with them.

Q. I am asking you if you testified the other
way last May! A. | don’t remember.

Q. Had you ever seen a girl come out of that
house before, at that hour of the morning! A. |
seen that lady come out of that house that morn-

AQuestion repeated by the stenographer.) A.
Yes, Sir.

Q. Same girl! A. Same qirl.

Q. How many times! A. Once.

Q. Before! Did you ever see that girl come
out of that house before at that hour of the morn-
ing! A. Before! o

Q. Yes, before the morning in October that you

. speak of! A. No, sir.

Q. What do you mean by saying once!

THE COURT: Well, he was mixed up
ion that question. The question was put in
such a way that it was likely for him to be
confused.

MR. STRICKER: | assure Your Honor
it wap not intended so.

THE COURT: | know.
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Q. Had you ever seen a girl coming out of that
house, any girl?

By the Court:

Q. Had you seen any other girl than this girl
come out of that house at any other timef A. No.
sir.

By Mr. Strieker:

Q. Never before? A. No, sir.

Q. Did you ever see a girl coming out of that
house in tears, crying, any other girl? A. No, sir,

Q. Well, didnt it occur to you that something
had happened to this little girl? Didn’t you think
it was strange to see a crying girl coming out of
the house at 6 oclock in the morning? A. Why,
yes, it did seem kind of strange to me.

Q. And did you say anything to her? A. No, sir,

Q. Why not? A. Well, I didnt think it was my
business to say anything at all to her. .

Q. You knew the girl didnt live there, didnt
you? A. Of course | knew the girl didnt liw*
there at all, no.

Q. And here you see a girl coming out of a
house at 6 o’clock in the morning, and crying,
something you had never seen before and you
didnt talk to her because it was none of your
business? A. Certainly.

~Q That is your only explanation, is it? A. Yes,
Sir.

Q. Did you report this to anybody? A. No, sir,

Q. What time did you go to bed that night? A
Ten o’clock.

Q. Ten oclock? A. Yes, sir.

Q. And what time did you get up that morning.
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or that following morning? A. Every morning 1
get up at 5 o’clock.

Q. Five o’clock? A. Yes, sir.

Q. And when yon get np at 5 o’clock in the
morning, what do you do? A. Work around the
kitchen.

Q. Were you in business at that time? A. No.
Sir.

Q. You were not in business then? A. No, sir<

Q. What were you doing? A. With the same
firm, A. J. Levy.

Q. Well, you were going to business, weren’t
you? A. How?

Q. You were employed? You had business
somewhere? A. Well, |1 was a salesman.

Q. And what time did you usually go to work?
A. Seven o’clock every morning.

Q. From the hours of 5 to 7 what did you
usually do? A. Work around the kitchen in the
house.

Q. Let me ask you something, Mr. Levy; was
this a bright morning that you saw this girl? A.
It was a bright morning; yes, sir.

Q. Sun was high at that hour of the morning?
A. Yes, sir.

Q. October 20th—you dont know what date? A.
| didnt say the date. | dont know what day it
was.

Q. You didnt speak to the girl, did you? A.
No, sir.

Q. Didnt say good morning to her? A. No,
Sir.

Q. Nor she to you either. A. No, sir.

Q. Did you ask anybody in the house about the
crying girl that came out? A. No, sir.
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Q. Didn say anything to Swilier about it when
you saw him, did you? A. No.

Q. Nor anybody else? A. No, sir; not a word.

Q. And you are sure you went to bed at 10
o’clock that night? A. Yes sir.

Q. What time did you come into the house that
night? A. Nine-thirty.

Q. How do you fix the time as 9:30, Mr. Levy!
A. Well, sometimes | didnt get home until 9,
Sometimes | get home at 8.

v Q. But this night you were home at 9-3(H A
es.

Q. Do you know what day of the week it was?
A. | couldnt say; 1 don’t remember what date.

Q. Do you know what part of the month it was
you saw this girl? A. October.

Q* You don t know whether it was the first, sec
ond, third,, fifteenth, thirtieth, or what? A. No.
Month of October. | couldnt say the date.

Q. Why do you fix the month of October? A.
Because 1 knew it was that month.

Q. Why do you know it is the month? A. Well,
Xknow it was that month in October.

Q. How do you know it is the month of October?
A. Mell, I couldn’t say just how I know the month.
Was that month. There is-no use of me going to
say it is in July or September.

Q. What is it that impresses upon your mind
that it was the month of .October? A. That is the
month | know it was.

Q. I know, but what was there about that par-
ticular month that made an impression upon you ?
A. Because | knew at that time it was. | knew at
the time.
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Q. When that girl came out of that house? A.
Yes. .

Q. You didnt know that she had been outraged,
did you? A. | beg your pardon.

Q. You didnt know, when you saw that girl
coming out of the house at 6 o’clock in the morn-
ing, that she had been assaulted by anybody, did
you? A. No, I did not.

Q. And you never knew about it until about a
year afterwards? A. Until | see her coming down’
the stairs, and that is the time | knew about it.

Q. Did you know when she was coming down-
stairs that she had been raped, or assaulted? A.
No, sir.

Q. You didn’t know that? A. No, sir.

Q. And the first time that you knew that any-
thing had happened to that girl was about a year,
or fourteen months after, isnt that true? A. |
couldn’t say anything at all about that. | don*t
know at all what was.

Q. It was a considerable length of time when
you learned that Max Swiller was charged with
having assaulted the girl? A. | couldnt tell you
that at all. 1 only know that she came downstairs.

Q. What else happened in October besides this
girl coming out of the house, that you remember?
A. 1 dont know.

Q. What legal holiday was there in that month?
A. | dont remember.

Q. Is there any legal holiday in the month of
October that you know of? A. Not as | know of.

Q. And the only answer that you can give is
that it is the month of October? A. Yes, sir.

0. And not November or July or August? A.
No.
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Q. But you can’t tell why.it is that that month
has impressed itself upon your mind? A. Yes.

Q. Isn't it true, Mr. Levy, that you were in the
habit of opening that store at 5 o’clock in the
morning? A. | don’t open the store in the morn-
ing.

Q. Well, isn’t that store opened at 5 o’clock in
the morning? A. No, sir.

Q. Wasn' it open? A. No, sir. ¢

Q. In the year 1913? A. No, sir.

Q. Now, who lived with you in that house at
that time? A. My wife and family.

Q. And what does your family consist of be-
sides your wife? Any children? A. Yes, sir.

Q. How many children? A. Six.

Q. Were they grown children at that time, or
were they small children ~ A. Grown up.

Q. How old is the oldest? A. The oldest was
twenty-one.

Q. How old was the youngest? A. The young-
est now at the present time?
N Q. Well, 1 presume------ A. The youngest is
five years old.
* Q. That was the youngest? A. That was the
youngest.

Q. Were all these children up at this time? A.
No. All the children up in bed?

Q. Yes? A. | couldn’t remember.

Q. Was your wife up at this hour of the morn-
ing? A. No, she ain’t up.

IQ Was she up on this particular morning?
When you saw this girl come out of the house?
A. No, she wasn’t up at all, no.

10
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Q. Did your brother live there with you at this
time? A. Brother?
Q. Yes? A. No, sir.

MR. STRICKER: That is all.
MR, STREITWOLF: That is all. %

HARRY M. HAMMERSLA, a witness pro-
duced on behalf of the State, being duly sworn
on his oath, according to law,, saith.:

Direct Examination by Mr. Streitwolf:

Q. Mr. Hammersla, your full name? A. Harry
M. Hammersla.

Q. Your business? A. | am a detective officer,
connected with the police department of Balti-
more City.

Q. Were you such in April, 1914? A, | was.

Q. Do you recall of seeing Tillie Esakov? A. |

Q. Where did you see her? A. | saw her at our
office at room 20 in the New Court House.

Q. Who was present? A. Her father, herself,
Detective Hogan, Captain McGovern, and myself.

Q. Did she make a complaint at that time?

MR. STRICKER: | object.

THE COURT: I will allow it.

MR. STRICKER: On the ground it is
leading.

THE COURT: Well, it is leading. Of
course, if that is the ground of your objec-
tion, it is in the discretion of the Court.
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MR. STRICKER: Then if you are going
to permit that question, why not get it all
down and connect the defendant up with it
in some way? She might have made a
dozen complaints.

THE COURT: I naturally assume from
the form of the question that this will be
followed up. If it is not, it does not harm
anybody.

By the Court:

Q. Did she make any complaint at that time ? A.
Yes, sir.

By Mr. Streitwolf:
Q. What was it?

THE COURT: Not the details, but the
kind of complaint that was made.

A. She complained of having been assaulted.
criminally assaulted.

Q. By whom? A. By a man name of Swiller,
Max Swilier.

MR. STRICKER: | object.

THE COURT: I will sustain that objee-
tion, but I will permit a question where—
so that there will not be any question that
it was the same complaint this girl has
made.

By the Court:

Q. Assaulted where? A. At New Brunswick,
New Jersey.

1A
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MR. STREITWOLF:

Q. What did your office do by reason of that
complaint!

MR. STRICKER: | object.
THE COURT: I will sustain that objec-
tion.

Q. Do you know whether that complain was
communicated to the criminal authorities of Mid-
diesex County!

MR. STRICKER: | object to that.

THE COURT: Why!

MR. STRICKER: Because it is entirely
irrelevant whether it was or whether it
was not. As | understand it, the purpose
of this testimony is in order to permit the
State to establish the fact that a complaint
had been made. Now, if we are permitted
in this case to allow testimony to.go in that
,a person went down to Baltimore to com-
plain of a crime that, was committed m
Middlesex County, not, mind you, under
the supervision of ignorant people, but un-
der the supervision of lawyers, because
there was an army of lawyers in this case
at sometime or other, according to the tes-
timony of the young woman. Now, are wo
to account for the delay of this complaint,
or in the making of the complaint,to the
authorities in the City of New Brunswick
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by something which this man might testi-
fy? And what difference does it make
what became of the complaint after these
(people got hold of it? We have it here
now that a complaint was made. Whether
or not that was transmitted, we do not
know, and what good would it do if it had
been transmitted? It would have been an
absolutely nugatory procedure, it was of
absolutely no value whether they trans-
mitted that complaint, or whether they did
not, because the only effective means of
causing this man’s apprehension was the
physical appearance of this Prosecuting
witness, or somebody for her, in the Coun-
ty of Middlesex.

THE COURT: On what ground do you
offer this?

MR, STREITWOLF: Upon one ground
particularly that the young lady was not
guilty of laches. Secondly, there has been
ian innuendo here that an effort was made
to commercialize a situation of this char-
acter. And further, that the police depart-
ment in the City of Baltimore is a part of
the police organization of the United

THE COURT: There is no such thing as
a police organization-----

MR. STREITWOLE ; | mean it is an in-
stitution for the punishment----—-

THE COURT: What is the object of
this testimony? That is what | want to
know.

10

30



10

30

102

Harry M. Hammersla—for State—Direct.

MR. STREITWOLF: Particularly that
the young girl was not guilty of laches in
making' the accusation against Max Swiller.

THE COURT: Well, that you have
proved that she made this complaint to
this man, in the presence of other officers.
members of the police of the City of Bal-
timore. Now, you are asking if that com-1
plaint was communicated to the authoi-
ities in Middlesex County. For what?
What weight, or what pertinency, and of
it has any pertinency, what weight can
such testimony as that have? The ques-
tion of whether or not a complaint was
made does not go to the very heart of this
complaint. It is simply allowed in these
cases, because, as Chief Justice Beasley
stated in one of the principal cases, that it
is the most natural thing for a woman to
make a complaint if she has been ravished,
and it is an exception to the ordinary rule,
but human experience shows that women
are so built that if they have been ravished,
if they have been outraged, that it is the
experience of ordinary human nature,, that
they will make a complaint, and make it
promptly, especially to certain persons like
a mother, and that if the natural thing has
not been done, that is, to make a complaint,
and make it promptly, it is an element to
be considered by the jury as to the proba-
bility of the act itself having been commit -
ted/ Now then, why do we go so far afield?
This girl swmars that she told her mother,
that she told her mother as soon as she re-
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turned. Then she moved to Baltimore
where her father was.» When she got there,
at this time that this gentleman speaks
about she made a complaint to the police
authorities there. Now, | thought that the
treason why you were asking this question
was to identify the same complaint that
she had made there in Baltimore with the
same complaint that was made here.

Mr. STREITWOLF: No, sir. 1 will
withdraw the question then.

AN

Q. Was the father present on that occasion? A.
He was.

MR. STREITWOLF: That is all. 20
MR. STRICKER: No questions.

IDA ESAKOQV, a witness produced on behalf
of the State, being duly sworn on her oath, accord-
ing to law, saith :

Direct Examination by Mr. Streitwolf:

Q. Your full name? A. lda Esakov. .

Q. Where do you live? A. 1 East Montgomery
Street, Baltimore, Maryland.

Q. You are the sister of Tillie Esakov? A. Yes.

Q. Are you older or younger? A. Older.

Q How much older? A. Just about three
years.

Q. Do you recognize the gentleman sitting in
that chair? A. Yes, sir.

N
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Q. Point to the defendant! A. Right there;
yes, sir.

Q. Were you at his office at any time during
19141 A Yes, sir.

Q. When in 1914! A. December.

O. Who was with you! A. My sister Tillie and
the baby.

Q. Do you recall what part of December, 1914!
A. The early part of December.

Q. Did you have a conversation! A. Yes, sir.

MR. BURTON: Now, | object to that.

It is leading so far as you have asked it.
THE COURT: She said, “ Yes, sir.”

Q. Give us the conversation.

THE COURT: Now, do you object!

MR. BURTON : No, sir.

THE COURT : Conversation with whom!

MR. STREITWOLF : | have not finished
my question. | had no finished it.

Q. Give me the conversation, and in giving it
tell me which one of the parties are making the
statements that you are referring to, so we can
have it exactly as you recall it, A. Which one of
the parties!

Q. Yes. There were three of you present!
A. Yes.

Q. There were you and Tillie and this defend-
ant, Mr. Swilier! A. And the baby.

Q. Give us the conversation! A. We left Bal-
timore.

g Give me the conversation. You are down in
the store now. A. Tillie and | arrived at the
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store, and we went to the office and we met Mr.
Swiller there, Mr. Max Swiller, and some old
gentleman sitting in there. As we come in he
said, “Hello, girls, how are yon?” We said, “ All
right.” He said, “Put your suit case down,”
which we did, and then he says, “ Take off your
coats.  We did not do that. Then after a while
we heard somebody say, “ Mr. Swiller,” and this
other gentleman got up and walked out, and this
Max Swiller was left. Then he says, “How is
your sister Lena?” We said, “All right.”
“ Does she still worry about me?” We said, “ No.”
“1 heard she was married?” We said, “Yes.”
"Did she marry a rich fellow?” We said, “ No,
she married a fellow she loved, and not for his
money. > Then a little while after he walked out
in the store to walk back and forth from the front
door to the middle of the store. After he walked
out Tillie and I got up with the baby and walked
right out after him, and Tillie said, *“ Mr. Swiller,
what do you intend to do for your child?” He
says, Don't talk so loud, dont let everybody
hear.” She said, again, “ Mr. Swiller, what do
you intend to do for your child?” He said,
“Dont let everybody hear.” He said, “S-sh.”
| said, “What do you mean? Cant she talk?”
He said, “No, | don’t want everybody to hear.”
He said, “Just a minute,” and he went into the
office just as his bookkeeper came in, Mr. Shapiro,
and he says, “Mike, take, care of the office, 1 will
be right back.  And it was raining that day, and
he says, “Come up to my home on Schureman
Street.”

Q. Let me interrupt you. At that time did he
say anything in answer to her statement about
the child? A. Yes.
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Q What did he say! A. When Tillie says,
“What do you intend to do for yonr child!” he
said, “It is not my child.” Tillie says, “How
can you say it is not your child! When | come
here to tell you to come for the com, you told me
that your mother and brother Abe were upstairs,
and you took me up there, after getting up there
there was a very dim light, you locked the door
and put the key in your pocket and after a bit
you told me you were going to have a good time
and you had connections with me. How can you
say that!” He said, “Don’t say no more, we
are going up to my home, we will talk everything
over up there and it will be all right.” So we
took and umbrella, which he had, and all three of
us walked down Burnet Street, up Schureman
Street, with the baby. Tillie was carrying him.
When we got there the hall door was open. He
walked up first, unlocked the door and let us in
there. It was a kitchen. And he took chairs and
told us to be seated, which we did, and the door
was left just a little open, and after Tillie said
again, “Well, Mr. Swiller, what do you intend to
do for your child now!” He said, “ Not so loud,”
and he got up and closed the door. And when he
got up and closed the door he took a chair and sat
right between my sister and I. Tillie had the
baby. She said,, again, “What do you intend to
do for your child!” He said, “Wait, | will tell
you ” He said, “ Grive me the child,” he said, “I
will take it and I will place it,” he said, *“where
you wont get it, and | won’t neither. We will
expose of the child, that is what we will do.  And
Tillie says, “ No, | won’t do this, it is my child as
well as yours. | am going to keep it.” He says,
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" AH right, then. 1 will give you one dollar and
a half a week, I will sent it to you every week in
Baltimore.” We didnt agree to this. Then he
says, “I will give you three dollars a week and
send it every week to Baltimore for the support
of the child.” We didnt agree to this, either.
Then after a bit he says, “What do you want?”
Tillie says, “Marry me, give the child and me a
name.” He says, “l can’t marry you now for
no sum of money in this world.*” 1 said, ““Why ?**
He said, “ There is no reason why,” but he said,
“ 1 will tell you one thing. Will you do as | say?”
and he took out a roll of money out of his pocket.
“Do you need money?” We said, “No. Papa
has given us as much as he had, and if we need
any more, if he hasn’t got it, he will borrow it.”
He took out this roll of money and placed it on
the table which was left there. Offered me to take
it, go to New York and get a room and write him
where we were at, and that he would come over
and fix this up, that is, if everything would be all
right.  We did not agree to this, either. Then he
asked us why we didnt take the money, and we
told him we didn’t want his money. Then he says,
“ Are you going to New York?” We said, “No.”
He said, “Where are you going?” | said, “It is
none of your affairs, we may go back to Balti-
more.”” And after that | said that, he said, ‘“You
are not going to go to New York and write me?”
Said, “No.” He said, “If you go to New York,”
he said, and get the room, | will come over
there, ’ he said, “and I will live with your sister
Tillie for one whole year, and if your sister Tillie
proves to be decent by the end of the year I will
marry her.” Ho said, “But if | dont want to

10

™

40



10

108

Ida Esakov—for State—Direct.

live with her | can get a divorce in the next
twenty-four lionrs.?” Then at that time he

Q. Anything said about resemblance? A. That
was said a little later, just before we started to
go out. He said he would get a woman to take
care of this child in New York, and if Tillie wanted
to work she could, and if she didnt want to she
didnt have to, it would be all right, that he would
come to see her there every day for a year. Just
as we said, “No,” he said, “Where are you go-
ing?” | didnt tell him. 1 said, “None of your
affairs.” And he said, if | went any further
first he said—he was looking on the floor. | said,
“Look, Mr. Swiller, look at that child. Doesn’t
that child resemble you?” At first he was look-
ing on the floor, and then he looked at the child.
He said, “ Yes, that the child resembles me, it is
my child, didnt | offer you support, but you
didn’t want to take it.” Tillie said, “1 am not
after that,” and again he asked, “What do you
want?” Tillie said, “Marry me and give the
child and me a name.” He said, again, “No.”
After a bit, then, when we were just about to go
he said, that if we werent willing to go to New
York or anything else. | said, “Well, if you are
not willing to marry that way, we will have to see
another way.” He said, “ If you take it to court
you are going to make it worse.” He said, “I
could get plenty false Christian boys to swear
falsely for me that they were with Tillie on that
morning, | can get out of it easy.” | said, “What
did you deny in the store for that it wasn’t your
child and now you say it is?” He says, “Well,
everybody tries to get out of it, if they can.”
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Q How long were you at this house? A. We
were at this house—we arrived, | think, here in
New Brunswick from two-thirty, and then went
to his office, and, of course, was busy talking there
and told us to sit down.

Q. How long were you at his house? A. Up in
his home about an hour, | think. J

Q. That conversation lasted about an hour?
A. Yes.

Q. And when you left had you agreed upon any-
thing? A. No.

Q. And did he give you any money when you
left? A. He offered it to us and | wouldn’t take
it.

Q. Did Tillie take any? A. No, sir.

Cross-Examination by Mr. Strieker:

Q. And you had seen a lawyer before you came
to New Brunswick, hadnt you? A. Before?

Q. Yes. A. No, sir; I havent seen any lawyer
from here. We had a lawyer from Baltimore.
First we had one from here, but I didn’t see him,
and then we had two from Baltimore. They
didn’t do anything for my father in the case.

Q. Now, you were advised, that is, you and your
sister, to go and see Max, isnt that correct? A.
By who?

Q. By the lawyer? A. No, sir. My father told
me to go. | went on my father’s request to see
what he would do.

Q. And when do you say that was? A. That
we went to Mr. Swiller’s?

Q. That you went to see Swiller? A, In De-
cember, early part.

20
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Q. Is that the only time yon came? A. No.
We came the following month; January, 1915, at
the request of our attorney, Mr. Streitwolf, we
came to the Mansion House.

Q. You didn't see Swiller there? A. Well, |
called him up across the phone several times. m

Q. You didnt see him, did you? A. No, didn’t
see him.

Q. Have you been living in Baltimore ever
since your father went there? A. Yes, sir.

Q Were you living on that farm at the time
when this alleged assault took place? A. No, sir.

Q. Where were you living then? A. | was in
Baltimore.

Q. Were you there in October, 1913? A. in
Metuchen?

Q. No. Baltimore? A. Yes, sir.

Q When did you first go to Baltimore? A.
August 13th, | think it was, 1913.

Q. Who was present besides you and your sis-
ter, and Swiller in this store on Burnet Street?
A. No one else but a man, but he went out.

Q. So that while this conversation was going
on Swiller was alone and you were with your
sister? A. Yes, sir.

Q. And nobody else'there? A. No one else.

Q. You practically went through the same con-
versation with Swiller as your sister? A. Yes,

st After your sister got through with her
entreaties for him to do something for the child
and her, and went through the history of the whole
assault he said he wouldnt do anything for her,
then you started in? A. Well, 1 didnt exactly
then start, but maybe it is true while she was
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talking, when he said she couldnt talk so loud,
and he said, “ S-sh,” | said, “What do you mean!
why couldnt she talk?”

Q You wanted everybody to know it, didn’t
you? A. No, not exactly. | went to Mr. Swil-
| s office at the store on Burnet Street.

Q. After you got to. the house you insisted on
talking loud enough so as to let everybody know
about it? A. No, sir; | did not.

Q And then when Swiller asked you to keep
quiet and not talk so loud, you saw no reason why
you shouldn’t talk loud, did you? A. | exactly
didnt talk loud, but he had the door open, and he
had it closed, and we all talked.

Q And wllen 70ur sister got all through mak-
ing those charges, you started and you went all
over it again, didnt you? A. No, not all over.
She said all those things in my presence, and then
while she was doing those things | had something
to say in it, too.

Q. You haven't talked to anybody about this
case? *A. Yes, sir.

Q. To whom do you mean? A. Well, to any-
body? Outside of our attorney?

Q Yes, outside of your attorney. A. No.

Q. And you have talked with your attorney
about this case? A. Of course.

Q. And you have read your testimony in the
last civil trial too, havent you? A. Yes

Q. How recently? A. When | arrived.

Q. When did you arrive? A. | dont know
what time it was.

Q. To-day? A. No.

Q Yesterday? A. Saturday evening and Sun-
day | read it.

3J
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Q. Sunday evening YO read your testimony !

A n  Ad the testimony as yon are giving it to
day is as yon Solleet it from the hook that yon
reld? A7« may not be the same words.
sneak the same as | did then. :

q. Bnt the substance is the same, isn
Yes

| ca
m\

THE COURT: Now, what is the effect of
that testimony on the way the A
putt That she is testifying now not a
cording to what actually happene
cording to her recollection of what she read
in the book on Sunday evening. _
want it to go that way! 1 do not know,
bnt my own impression is that the witness
meant nothing of the kind.

By the Court:

Q. Do you meQﬂ to gﬁﬁ/’ {Hﬁl the testimonym%‘ii

ton have been ]giving here °-dy ia Sl V A.
yon remember from the reading of the book.

No@.iWéE' What 98 you means  Angf; By over

Sny over
know myself. 1 only

By Mr. Strieker: )
Q. Why did you read that testimony! A. T just

waate\%hoy[eag\'itjust to see what Itﬁaw g, Jast

ave said.l
time Thatis all. | asked to see it.

Q. Yon didn’t feel competent to go on without
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it? A. Of course, | did, but I really liked to see it
and read it.

Q. Idle curiosity, that is all? You were just
curious? A. Well, not exactly curious, but I just
thought | wanted to see.

Q. Didn’t you want to prepare yourself for to-
day? A. No, sir; | knew everything | wanted to
say.

Q. Then why did you insist on seeing that on
Sunday night?

~ THE COURT: She did not say that she
insisted.

Q. Why did you want to see that testimony on
Sunday night, then? A. | exactly didn’t want to
see it, but | asked could I read it over. '

Q. It was forced on you, wasn't it? A. It was
not forced on me. | asked for it myself.

Q Was it you or your sister that said to Swilier
at that time, “Didn’t I come into the house, and
wasn’t the light turned low, and didn’t you take
me into the room’’ and all of that, was it you said
ttﬁ\att or your sister? A. My sister Tillie said all

at.

Q. You never said anything of that kind? A.
rI\\jo, but 1 was present there while she said it to

im.

Q. This money that you are talking about, was
that counted? A. No. It was in a roll.

Q. Nobody—you don’t know how much was in
it? A. | dont

Q. And nobody undertook to open that roll?
A. No. He asked us to take it and we refused and
it was left on the table.

Oa
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Q. Yon came there for the purpose of asking
this man to marry the girl? A. Yes.

Q. Yon did ask him, didn’t yon? A. Yes.

Q. And he refused? A. He refused.

Q. Did it require an hour to get at his refusal?
A. Sir?

Q. Did it require an hour to get at his refusal?
A. Well, Tillie had to bring out facts. It was
about an hour. She had to bring out facts what
occurred when he locked the door and took her
there to the. bed and everything. | was right
there. It took a little while.

Q. She had to bring out all the facts? A. Well,
when he denied it, she said, *IHow can you deny
it?” and then she told him what it was.

Q. And you were there listening to it all?  A. |
was there.

Q. And. that was impressed upon your mind
right then and there so you can never forget it?
A. Yes, sir. | will never forget it.

Q. So that when Swiller refused to marry the
girl she started in with the history of the whole
case and kept on repeating it over and over again?
A. No, sir; not then.

Q. Starting with the fact that she had been sent
by her mother to ask him to buy corn, and with
him taking her in the room where the light wasn’t
turned on full, and the locking of the door, and
ravishing her with great detail, she went all over
that? A. She didnt exactly go all over it. When
he merely denied it, she said, “ How can you deny
it, Mr. Swiller? You know when | come here to
sell corn that you told me that your brother and
mother were upstairs.”” He said it was untrue.
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Q You dont have to go into the whole detail
of that again. A. Well, she said that.

Q. I am asking you whether she did not detail .

all that after he had refused to marry her? A
Yes, she did. Not after he refused.

Q You stayed there all the time to hear it,
didn’t you?

By Mr. Streitwolf:

Q Let me have your answer? A. Not after he
refused. It was before he refused to marry her.
Just as we were going out.

By Mr. Strieker:

Q. He had first refused? A. No, he had after
refused.

Q. What was the first thing she said when she
got into the house? A. “What do you intend to
do for your child?”

Q. And he said nothing? A. He didnt say
nothing.

Q What did he say? A. He said, “ Give the
child to me, 1 will expose of the child. | won't

know *’-----

Q. You will do what with the child? A. “1 will
expose.”

By the Court:

Q. Dispose, do you mean? A. Dispose. Beg
vour pardon. Put it away where nobody will
know where it is at. Tillie said, no, it is my child
as well as yours. Then he offered the money, one
dollar and a half, and then three dollars.

40
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By Mr. Strieker:

Q. You have repeated three or four times what
he had said and what she had said. Did that take
any longer at that house than it has taken you
to tell it here! A. Well, 1 will tell you, we werent
asked questions over there. We just merely
talked. He talked and Tillie talked.

Q. There wasnt any Judge to restrain you
there? A. No.

Q. No lawyers to ask you questions? A. No.

Q. Did it take any longer to tell this whole story
then by you and your sister, than it has taken
you to tell it here. A. I don* recall the time if it
did or not.

Q. | beg pardon? A. I don't recall the time if
it did or not.

Q. You don’t know whether you were up there
twenty minutes or an hour and a half? A. Yes,
we were up there over twenty minutes.

Q. Were you up there over an hour? A. | don't
know about an hour, but | think it was pretty
near an hour if it was anything at all. | just
cant recall the time.

Q. And .during that hour you and your sister
did most of the talking, didn’t you? A. My sister
done all the talking. She and Mr. Swiller.

Q. And you went there with your sister to hear
what Swiller had to say? A. No. | didn't go for
that. | just merely went there to see if Mr. Swiller
wouldn’t marry Tillie and give the child and her
a name.

Q What did you do? What could you have
done to bring about that marriage? A. Nothing
at all. 1 jnst merely went along to accompany
Tillie. | couldnt let Tillie go alone.
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. Came all the way from Baltimore? A. Yea

SIr

Q Why didn’t your father come with Tillie? A.
My father has to make a living for nine children,
and he had to keep a store open.

Q. Was there anybody else in the family but
you that could come with Tillie? A. No one else.

Q. Tillie came to Baltimore alone? Didn't she?
A. Alone? No.

Q. Were you afraid that Tillie couldnt come
alone with the child? A. Well, | just—my father
and | just didn’t feel safe to leave Tillie go on the
train with herself.

Q. Didn’t you come along on the advice of some-
one in order to be a witness? A. No, sir.
sirQ. As to what Mak Swilled had to say? A. No,

Q. So that you could come into Court and tes-
tify in corroboration of your sister? A. No, sir;
never knew | would have to go to Court with’this!

Q. You never dreamed of that when you started
out with your sister, did you? A. No.

Q. And you never dreamed that there was go-
ing to be a trial of any kind? A. | never did

Q. How many lawyers had you been to then, or
your family? A. | havent, been to any. My
lather had one in Brunswick and two in Balti-
more.

Q. And when you came on with your sister you
never dreamed that this case would ever be tried
or that you would be called upon to testify as to
what Swiller said to your sister? A. Well, the-
lawyers didnt do anything, so I came on with my
sister to see what Mr. Swiller would do.

Q. You didn* think then------ A. | did.

10
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THE COURT: She said she did not.

Q. (continued) —that you would be called upon
at some time or other to testify as to what Swiller
said to your sister on this particular occasion. A

10 No, I didnt.

MR. STRICKER: That is all.

WILLIAM ESAKOV, a witness produced on
behalf of the State, being duly sworn on his oath,
according to law saith:

Direct Examination by Mr. Streitwolf:

Q. Where do you live? A. Baltimore. .

Q. You are the father of the two preceding
young ladies that testified? A. Yes, sir.

Q. Your daughters live with you at Baltimore
now? A. Yes, sir.

Q. Were you present at—where were you living.
in 1898? A. 1898 in Brooklyn.

THE COURT : 1898?
MR. STREITWOLF: Yes, sir.
80 MR. STRICKER: Isn that pretty re
mote to 191,3?
MR. STREITWOLF: | will withdraw
that question.

Q. When was Tillie born, Mr. Esakov? A. 1898.

Q. When? A. October twenty-seventh.

Q. Where were you living at that time? A. Six-
ty-seven Bond street, New York.

0 Were vou home on the day of her birth? A
Yes, sir.
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Q. When did yon first know of Tillie’s pregnant
condition? A. The later part of March.

Q What year? A. 1913. No, it was 1914.

Q. Following that, what did you do? A. Well,
| took the girl up to a doctor.

Q. Doctor who? A. Doctor Herch, Linden Ave-
nue, and | had her examined, how long the child
is in that case.

Q. Did you see any other doctor? A. Yes. Dr.
Collenberg.

Q. How soon after did you see the second doc-
tor? A. Well, I went a couple of weeks after.

Q. Did you come to New Brunswick? A. Yes.

Q. When? A. In 1914.

Q. When? What month? A. It was the later
part of March. It was in April. No, it was in
April when | came here.

Q. Who came with you? A My daughter Tillie,
and my brother-in-law and Dawyer Reese from
Baltimore met me here in the station.

Q. Who did you see when you got here at New
Brunswick? A. Lawyer Schenk.

THE COURT: Now is this competent?

MR. STREITWOLF *I do not want to
take up Your Honor’s time if you do not
think it is important.

Q. Do you remember when Tillie’s baby was
horn? A. The 25th of July.

Q. What year? A. 1914.

Q. Where was the child born? A. In John Hop-
kins Hospital.
Q. And Tillie is still living with you? A. Yes,
Sir.

Q. And the baby is living with you? A. Yes,

sir-

20
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Cross-Examination by Mr. Strieker:

Q. You are not living with your wife, are you!
A. No, sir.

Q. And havent been since 1913? A. She is
away since 1913? A. She is away since 1914.

Q. Been away since 1914? A. Yes, sir.

Q. Do you know where she is? A. No, sir.

THE COURT: This is not cross-exami-
nation. He has not made any reference to
his wife.

Q. Did you come on here to make a complaint
in this case with your daughter? A. | did.

Q. Get your daughter to make the complaint?
A. | and my daughter right here.

Q. That is, you got her to make the complaint?
A. | went to lawyer Schenck.

Q. No, no. | know you went to him. You got
your daughter to make the complaint in this case,
didn’t you?

MR. STREITWOLF ¢l do not think that
that is material, whether he did, or whether

I did, or whether somebody else did.

THE COURT: There are only two facts
that this witness testified to, as | remem-
ber it, that his daughter complained to him
about the condition, and that the child was
born on a certain date.

MR. STRICKER: Does not this go to
his interest?

THE COURT: Well, if you want to
throw that door wide open.

MR, STRICKER: No, | don’t want to
throw it wide open. 1 am simply asking
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him whether he got his daughter to make
this complaint.

THE COURT: Has he testified on his
direct examination that the daughter did
make a complaint?

MR. STRICKER: No, he has not.

THE COURT : Then it is not cross ex-
amination to ask him anything about a
complaint.

(Direct examination of this witness read
by stenographer.)

Q. | understand you to say that you first found
out about this assault in April?

THE COURT: He has not said he was
ever told there was an an assault.

MR. STRICKER : He said he knew the
girl was pregnant.

THE COURT: Yes. Simply in a sense
that they are charged- -

Q, You found that your girl was pregnant in
April, 1914? A. Yes, Sir.

Q That is right, isn't it? A. Yes.

Q. And did you know at that time the cause
of the pregnancy? A. No. Just the girl told me

0. And the girl told you, of course, that Max
bwilier was responsible? A. Yes, sir, that is
what she old me.

Q. She told you that? A. Yes, sir

Q. And told you how he had committed an as-
sault on her against her will? A. Yes sir

Q. Told you all of that? A. Yes.

Q. Now( can yon explain why it is that if you
got this information in April, 19154, that no crim-
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inal complaint was made against this man until
May, 1915? A. Because | didnt have the right
lawyer. . .

. Is that your full examination? A. Yes, sir.
The lawyers was taking my money, but that was
all. It was squeezed down from the other side
every time. )

Q.” But between the time that you had learned
of your daughter’s condition in April, 1914, and
the day of the making of the criminal complaint,
in 1915, you had started a civil suit against Swil-
ler and got the same ended, or brought it to a
termination? A. What do you mean? That I
don’t understand.

Q. You started and finished a civil suit, your-
self? A. Yes. . . )

Q. Against Swiller, in the meanwhile, didn t
you? A. | did.

Q. You got lawyers that would do that, didn i
you? A. Sure, | got an honest lawyer.

Q. And when did you get that honest lawyer,
in what month? A. In January.

Q. Of what year? A. In 1915.

Q. Did you? A. I think so.

Q. You got an honest lawyer in January, 1915?

A.Yes, sir; | got an honest lawyer now, and
God knows that, too. _

Q. Well, we all know it. A. I am glad ot it.

Q. Will you kindly explain that why it was that
if you had the benefit of an honest lawyer, whom
God knows is honest, as you say, and we all con-
cede it, that no criminal complaint was made m
this case until five months afterwards, and until
after your civil suit against Swiller had ended?
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By the Court:

Q Do you understand that question? A. |
dont understand.

THE COURT: Read the question .

(Question repeated by the stenographer.) A.
That | don’t understand.

By Mr. Strieker:

Q. All right. I will analyze it. You got your
honest lawyer in January, 1915? A. Yes, sir.

Q. The suit against Swiller, that is, your suit
for damages was then started? A. Yes, sir.

Q. That is correct, isn’t it? A. Yes.

Q. And it was ended in May of 1915? A. Yes,

Q. Now, what I want to know is why you and
the honest lawyer together, or yourself, or he him-
self, didn’t have Swiller arrested between Janu-
ary and May, and why it was that you waited un-
til you go through with your civil suit? Do you
understand me? A. IYhy, X took my lawyer’s
advice, by the way he was—he knowed more the
law as | did, how to go on that other case, because

| had some other lawyers before, and not one of
them took-----

THE COURT: Never mind what you had
before. You simply followed your law-
yer’s advice? Is that your answer?

A. Yes, sir.
THE COURT; Proceed.

10
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Q Yon were so advised by a lawyer? You got
that advice from him, did yon? A. Sure | got the
advice from him. ) . *

Q. To wait until you got through with the civil
suit? A. Yes, sir. )

Q. Or didn’t you care whether Swiller was ar-
rested or not?

MR. STREITWOLF: | object to that.

A. What do you mean by that?

Q. Prosecuted criminally? A. That | dont
understand. :

Q. You know the difference between this case
and the case you had, dont you? You know the
difference, don’t you? A. | dont.

Q. Dont you? A. No, sir.

Q. Well, you brought a suit against Swiller last
year, didnt’ you? A. Yes, sir.

Q. For damages? A. Yes.

Q. You know what that is, dont you? A. Yes.-

Q. You knew' that when you 'started that suit,
that if you won your case you would get some
money, didn’t you? A. No, | didnt go after the

Q. You got some money, though, didn t you"

30 A.1did. | was after justice for myself.

THE COURT: How can you bring that
case into this case?

MR. STRICKER: This witness says he
does not know the difference between this
case and that case. _

THE COURT: You cannot bring that
case in, even if he does say so. We want
nothing to do with the civil suit at all, ex-
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cepting insofar as it might be legitimately
nsed n testing a man’s veracity or accuracy
of his statement made now as contrasted
with what he made then.

MR. STRICKER: No. Am I to be bound
by this man’s blunt denial that he does not
know the difference between this proceed-
ing and the civil proceeding in which he
himself was a party?

THE COURT: If that were relevant, no,
you would not be bound by it, but it is not
relevant, and it has been brought out by
cross-examination that should not have
been conducted. It does not make any dif-
ference in the proper disposition of this
case whether this man knows the difference
between a criminal and .civil case or not.
Now, you were going along the line of ques-
tioning as to why this man did not make a
criminal complaint between January and
May. That is perfectly proper probing
under cross-examination. But it is devel-
oping into a collateral matter now.

MR. STRICKER: AYell, if your Honor
please, it comes through this man’s answer.
It is not through my question. My ques-
tions are not responsible for this, and |
can’t be bound by this witness’ blunt denial
of the thing.

Q. You know what I mean by a criminal charge,
dont you? A. No, tell you the truth, I dont un-
derstand the meaning of it. | know it is a crim-
inal case, but what the meaning is | couldnt
answer.
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a Do you know what will happen to this man
if he is convicted in this case?

MR. STREITWOLF: | object.

THE COURT: No, nor you don’t, nor |
dont nor anybody else.

MR. STRICKER: | do not mean it m
the sense your Honor suggests.

A. | dont know-----

THE COURT: It has been objected to
and the objection sustained.

Q. Do you know what this trial is about? A. I
know it is about my daughter and Swiller.

Q You know that he is accused of wronging

20 her don’t you? A. Well, that is what he did.

Q. And you know that this is a question o
decide his guilt or innocence, don’t you? A. WeiL,
I know that. .

O. Well, was that the same kind of a case you
had, or was that the same kind of a case you
brought against Swiller in January, 1915?

MR. STREITWOLF: | object.

g0  A. | dont understand that.

MR, STREITWOLF: | object. That
action they refer to is an action by a father
against this man for loss of of services.
Here is the young lady herself makes the
charge. Upon that charge an indictment
is returned. Those two things are entirely
distinct. The complaining parties are dif-
ferent: | object.
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THE COURT: I will allow the question.

(Question repeated by the stenographer.)

MR, STREITWOLF: Answer if you
can.

A. | dont understand, I will tell you the truth.

Q. You don’t understand my question, do you ?
A. No, | don't.

Q. And you don’t understand the difference you

had that Mr. Streitwolf speaks of, and this

one, do you? A. No, | dont. | never had any law-
suits before in my life.

Q. Do you expect to get a verdict in this ease?

MR. STREITWOLF: 1 object.
THE COURT: Objection sustained.

Q. Do you know a man by the name of Louis
Schatzman? A. No, sir.

Q. Do you know a man by the name of Meyer
Teretsky? A, No.

Q Do you know that man? A. Yes, sir.
1 have sold him some cows. That is the same two
men | sold the cows to get away.

Q. You know them, do you? A. Yes, sir.

Q. Do you remember speaking with those two
men-m July, 1913? A. No, sir. 1 only speak with
mine business selling the cows.

Q. | am asking you whether you remember
speaking to them in the month of July, 1913? A
I remember | sold them some cows.

Q. Will you kindly answer the question™ A |
dont remember whether 1 was speaking about
that time. | know I sold five cows. And you rode
on a wagon with them? A. | believe | did.

20
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Q. From New Brunswick to Metuchen? A. Yes.

Q. Didn’t you on that occasion say to these two
men, Schatzman and Teretsky, that you were go-
ing after Swiller? A. No, sir.

Q. Max Swiller? A. No, sir.

Q. And that you were going to get his money?
A. No, sir.

Q. And that if you didnt do .it in that year,
1913, that you would do it later! A. No, sir.

Q. And that you would ruin him? A. No, sir.

Q. Or words to that effect? A. Never did.

MB. STRICKEB: That is all.

THE COURT: You fixed that for July,
didnt you?

MR. STRICKER: 1913; yes, sir.

By Mr. Strieker:

Q. But you did have business with them and did
talk to them in July, 1913? A. Yes, sir; | sold
them some cows, yes, after—to get away from the
place.

By the Court:

Q. What month was it that you sold the cows?
A. That was in July, Judge.
Q. 1913? A. Yes, sir.

Re-direct Examination by Mr. Streitwolfi

Q. Is that the only time you had anything to do
with those two men? A. That is the only time |
ever see them. Never see them before and never
see them afterwards.
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Q. Was the name of Max Swiller mentioned at
that conversation? A. No, sir5never did

Q. Was there any occasion connected with your
business transacted to bring in the name of Max
Swiller?

MR. STRICKER: | object. In
THE COURT: Objection sustained. .
MR. STREITWOLF: | desire to offer
in evidence, a document, a certified copy of
a document on file with the State Board of
Health of New York.
THE COURT: Show it to Mr. Strieker.
MR. STRICKER: What do you want to
do with this? | object to this.
MR. STRICKER: On the ground that it
is not the kind of evidence that is received 20
in this State.
MR. STREITWOLF: | will withdraw
it if there is any objection to the offer.
That is the State’s case.

Adjourned until to-morrow morning, Novem-
ber 30th, 1915, at ten o’clock.

MR. STRIETWOLF: I want to ask 30
leave to recall Tillie just to ask her a few
question that | think are important to the
State’s case.

THE COURT: You might inform coun-
isel for the defendant just what line you in-
tend to follow. The State’s case was closed.

MR. STREITWOLF: | brought Tillie
right down to October 21st. | didnt go

into some important preliminaries.
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THE COURT: Yon take it up with Mr.
Strieker and see if it is in the discretion of
the Court. It may take them by surprise,
or something of that kind.

MR. STRICKER: I will admit what he

wants to prove by her.
10 COURT: We had better have the

formal proof.

STATE’S CASE RE-OPENED.
TILLIE ESAKOV, recalled.
Direct Examination by Mr. Streitwolf:

Q. Referring to the day that you went down to

Mr. Swilier’s place of business, in October, 1913,

20 what was the condition of the corn on the farm?
A, Alreadv husked, ready to take away.

THE COURT: That has already been in.

MR. STREITWOLF: No, I didnt ask
anything preceding the day she went down.
| brought her right down to the date.

MRABURTON: That was brought out

on cross-examination. Part of our case.

Q. When had you finished husking the corn? A.
The same day | was sent to Mr. Swiller.
Q. After October 21st did you see Mr. Swiller

at the farm?

MR. STRICKER: | object to that. |

was perfectly willing to admit this-----
MR. STREITWOLF: All right. 1 will

withdraw that question.

Q. After October 21st, 1913, to whom was that
4 COmn delivered?

AN
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MR. STRICKER: | object to that. 1
agreed to admit that that corn was husked
at the time that Mr. Streitwolf undertakes
to prove. | do not think it is very material
in this case, but I do object to the pro-
'%_racted examination of this witness at this
ime.

i THE COURT: | will allow that ques-
ion.

(Question repeated by the stenogra-
pher.

A. Mr. Swilier.
Q. At the farm? A. No. Through his store on
Burnet street; 279 Burnet street.

C% Under what circumstance was it delivered
that you saw?

MR. STRICKER: | object to that.

THE COURT: What is the object of
this? Where is its pertinency?

MR. STREITWOLF: Its pertinency is
here, Your Honor: the defense will show,
as far as | know, Your Honor, that if Tillio
was there, it was on an occasion preceding
October 7th, and the corn- was not husked'
and | will show that this corn was husked
and delivered to this man following this
girl’s visit to that store.

THE COURT: If they raise that ques
.0n y°u certainly can put your witness on
m rebuttal. Why should it be part of your
direct examination? | do not see that it
goes to the heart of this case at all

MR. STREITWOLF: It is important,
khe went down and delivered this messa%ce '

10

20
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and in consequence of that message he
called and gets the corn.
THE COURT: | cannot see its signifi
cance at this time.
MR. STREITWOLF: All right, that is

all.
. MR. STRICKER: Is that the case then?
MR, STREITWOLF: That is the State’s
case.

State Rests.

Mr. Strieker open the case for the defendant.

MR. STRICKER: Before this defendant
testifies, 1 would like to read the testimony
taken last evening.

THE COURT: Would that he your wit-
ness in the ordinary course of events?

MR STRICKER: I think she would yes.

THE COURT: Then you read your tes-
timony, and Mr. Streitwolf will read his,
Follow each other.

MR. STRICKER: | am about to read
the testimony of the mother of this girl,
taken in New York last evening. | think
tny adversary will agree with me that she
was in no condition to come here. | guess
that is admitted.

(Testimony read by Mr. Strieker and
Mr. Streitwolf.)



Anna Esakov—for Defendant—Direct.
MIDDLESEX COURT QUARTER SESSIONS.

The State oe New Jersey,

VS.

Max Swiller.

TESTIMONY.

Testimony taken before Anthony Silzer, No-
tary Public for the State of New Jersey, at the
office of August Streitwolf, Esquire, Woolworth
Building, New York City, November 29th, 1915.
at 730 p. m. *

APPEARANCES:
Mr. August C. Streitwolf, for the State of
New Jersey.
Mr. Joseph E. Stricker, for the Defendant.

By Mr. jStricken

Q. What is your name? A. Anna Esakov.

Q. You are the mother of Tillie Esakov? A.
Yes, sir.

Q. Where do you live? A. No. 58 Scannel
Street, New York City.

Q. Where were you living during the year,
1913. A. On the farm in Metuchen.

Q. Do you remember the time you sent your
daughter Tillie to New Brunswick to Swiller
Bros, about some corn? A. Yes sir

Q. How much money did you give your daugh-
ter for car fare? A. | gave her fifty cents.

Q. What time did she go? A. In the morninv
sometime, something like 11 o’clock; between 11
and 12, | guess. | don't remember.

10

20
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Q. W.hat time did she come back! A. In the
afternoon; before night.

Q. When she came back did she bring yon a
paper with two five dollar bills in it A. No.

Q. Did she bring anything back to you! A. No.
Nothing.

Q. Was she away from home that night! A. Not
that night.

Q. Was she away from home any night when
vou sent her to Swiller Brothers! A. She told me
that they did not want to buy the corn, he said un-
til September and got the corn husked.

Q. Did vou beat her or strike her before you
sent her to Swillers! Did you lick her that day «
A. | dont remember.

Q. Did you or did you not! A. I did not beat
her. 1 dont know why it is for.

Q. She claims that when you gave her seven
cents to go over to Swillers she did not want to go
and that you made her go by beating her! Is that
true! A. No.

Q. She asked you for more money, and that you
told her she was to stay at Swiller’s over night!
A. No.

Q. Did she tell you when she got back from
Swiller’s that day that Max Swiller had done any-
thing to her! A. No.

Q. That he had forced her to have sexual inter-
course with him in a room on Schureman street,
or anywhere else! A. No. She didnt say any-
thing.

qu Did she ever tell you that Max Swiller had
had connection with her! A. No.
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Cross-Examination by Mr. Streitwolf-.

Q Mrs. Esakov, yon have been living' away
from your husanb since April, 1914, have you not?
A. | don’t remember how long it is.

Q. Well, shortly after Lena’s wedding? A.
Yes. Easter time.

Q. The reason for that was on account of a
quarrel you and your husband had on account of
Tillie’s condition, was it not?

Objected to by Mr. Strieker, as irrele-
vant and not cross-examination

MB. STBICKER: | object. ’

THE COURT : Objection sustained.

A. | had quarrels beforg.

By Mr. Streitwolf; I move to strike out
the answer as not responsive.

MR. STREITWOLF: I will withdraw
the objection.

MR. STRICKER; No, he cannot with-
draw the objection if the answer is in.

THE COURT : The answer is in, and he
allows the answer to stay in and withdraws
his objection.

. Q% Mrs>Esakov, is it not true that you are liv-
ing m a state of separation from your husband

on account of Tillie’s condition as it was made
Ién]gwn m April, 19147 A. We had quarrels
efore.

Mr. Streitwolf moved to strike out the
answer as not responsive.

20
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Q. You and your husband had a quarrel on ac-
count of Tillie’s condition? A. | dont remember
it was that time. We had quarrels all the time.

Q. Didnt you testify at the civil trial in New
Brunswick that you and your husband had a
quarrel on account of Tillie’s condition? Did you
so testify? A. | don’t remember.

Q. And that the doors of his home had been
closed to you ever since? Didnt you so testify?
That the doors of his house were closed so that
you could not enter, ever since the quarrel? A. 1
don’t understand the question.

Q. You and your husband have not been living
together since April, 1914, have you? A. No.

Q. Now, after you left the farm, ahd before you
returned to Baltimore, where did you go? A. I
went to Baltimore.

Q. Before you went to Baltimore, where did
you go?

Objected to by Mr. Strieker as irrelevant
and not cross-examination.

MR. STRIGKER: That is objected to.

THE COURT: The objection is over-
ruled.

A. No.

Q Didn’t you go to the home of Max Swiller, 5
Schureman Street, and take with you Sammy and
Morris ?

Objected to by Mr. Strieker on the same
grounds.

MR. STRICKER: That is objected to.

THE COURT: Objection overruled.



137

Anna Esakov—for Defendant—Cross.

A. No.

Q. Were you in New Brunswick at the home
of Max Swiller with Sammy and Morris after you

left the farm in 1913, and before you went to
Baltimore?

Same objection interposed by Mr.
Strieker.
MR. STRICKER: Same objection.
THE COURT: That objection is over-
ruled.
MR. STRICKER: Prays exception.
THE COURT: Yes.
Exception allowed, sealed accordingly.
PETER F. DALY,
Judge.
(Seal)

A. No, sir.

Q. Mrs. Esakov, | show you this letter and ask
if that is your signature at the bottom? A. |
don’t remember it.

Letter offered by Mr. Streitwolf and
marked P-1 for identification.

Q. I now show you a letter marked P-1 for
identification, and ask you whether that is your
signature?

Mr. Strieker offers the same objection.
MR. STRICKER: That is objected to.

THE COURT: That objection is over-
ruled.

10
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A. | dont know.

Q. I now ask you if you did not testify at the
civil trial that the letter I show you, being P-1 for
identification, was your signature? Did you so
testify, Mrs. Esakov? A. | dont remember.

By Mr. Strieker:

Q. Mrs. Esakov, what is the matter with you?
What is wrong with you? A. | got cold in my
throat, headache, in my ear and everything. |
have to go under operation for tumor (indicating
region of stomach). When | swallow | feel so
sore (referring to her throat).

MR. STRICKER: Now, there is the tes-
timony of Florence Esakov, a daughter of
this woman, that | would not have called in
this turn, but if there is no objection I will
read that testimony.

THE COURT: Well, was there any ar-
rangement that anybody else’s testimony
excepting this woman’s was to be taken?

MR. STRICKER: We anticipated to
bring the daughter over here, to have her
here in New Brunswick, and the mother’s
condition is such that the daughter would
not leave her, and so testified in her depo-
sition. No objection to taking that testi-
mony by Mr. Streitwolf. He was there. |
asked his consent and obtained it. He saw
the conditions.

THE COURT: Well, what has the State
to say about that?

MR. STREITWOLF: | have not any
objection to her testimony being read.



139

Florence Esakov—for Defendant— Direct.

THE COURT: Proceed.

(Testimony of Florence Esakoy read by
Mr. Strieker.)

FLORENCE ESAKOV.

By Mr. Strieker:

Q. Could you have come to court to-morrow in
New Brunswick? A. I could not leave her alone.

Q. When you say her, whom do you mean? A.
My mother.

Q Why not? A. She is so sick with a heavy
cold, sore throat, headache and earache.

Q. Anything else the matter with her? A. She
IS supposed to go under the operation to-morrow.

Q. At what hospital? A. Gouvenor.

Q. Has she been going to any other hospital?
A. Beth Israel.

Q Why isn't she going to be operated on there ?
A. The doctor has been transferred from there.

Q. Directing your attention to an occasion in
October, 1913, when you say Tillie was sent to
New Brunswick, do you remember that occasion?
A. Yes, sir.

Q. Were you present when your mother sent
your sister? A. Yes. | was supposed to go, but
she said she is dressed, she said you can run over
in a couple of hours.

Q. When did your sister return after the trip?
A. After dinner. About one o’lock, after one.

Q. What time did she start? A. About ten or
eleven o’clock in the morning.

Q.. When she did return, was there anything
unusual about her appearance? A. No, sir.

Q How old are you? A. 1 am twenty-one.

10

39
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Q. Did yon notice before she started out,
whether your mother gave her any money? A.
Yes, sir.

Q. Did you see the money she gave her? A
Yes, sir.

Q. How much was it? A. Fifty cents.

Q. Was she out any night away from home?
A. No.

Q. And when she did return, did she say any-
thing to you? A. She came in front of four of
us, me and Mr. Connor and Mr. Montgomery and
myself and my mother, and she says, my mother
asked what did he say about the com, he said he
wanted the corn husked and would not buy it now
until the sale, something like that.

Q Before she started that day, did your mother
beat her? A. No, sir.

Q. Did your mother tell her she was to stay at
Swiller’s all night? A. No.

Q. When she returned, was any complaint made
by her that you heard, to her mother? A. No.

Q. How long did she remain in Metuchen with
the family after that? A. How long after that
day did she remain in Metuchen?

Q. Yes. A. Until we moved to Baltimore.

Q. How long was it after the day she was sent
to New Brunswick that she refnained with you in
Metuchen on that farm? A. It must have been
about three weeks. Two weeks or so, | don't re-
member just' how long it was.

Q. Did she tell you at any time that Max Swiller
had assaulted her? A. No, sir.

Q. When she returned that day, did you see her
hand your mother a paper or package? A. No.
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Was that package opened by your mother,

bills?6 AaPNoS’ aDd d<3 14 Cntain tW° five-dollar
fiv2d~!ld d|d, fOur mother hereupon take the two
ve-dollar "bills" and shove ther% down in her
bosom? A. No.

Cross-Examination by Mr. Streitwolf;

you notT f M 7 fri6Udly t0 M“ SwilUer’ are
Q. | hand you a letter and ask you to look at
e wri mg, being letter, for identification P-1
and ask you is not that in your writing?

Objected to by Mr. Strieker as not proper
cross-examination

MR. STEICKEE | Object

THE COUET: Objection overruled.

A. | did not write this letter.

Q. You deny that this is in your handwriting?
A. | remember writing a letter, but this don’t look
like a letter | wrote.

ing? A”No0“ ~ that letfer 18 “ y°Ur han<3wit-
Q. Are you positive?

. Obiectea t0 by Mr. Strieker as being
Incompetent.

ME. STEICKEE: | object.

THE COUET: Objection overruled It
is of no significance so far unless it is in-
troduced in evidence.

MB. STEICKEE: My purpose in object-
mg to that letter was that even under the
condition of it being marked for identifica-

10
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tion | could not see the connection between
anything she wrote and

THE COURT: Yon have a perfect rlght
to make the objection. | am overruling it
now because | do not regard it of any evi-
dential value, the mere fact of the recogm-
tion of the letter, unless it is admitted m
evidence.

10

Q. Did you not write this letter, Exhibit P-1
n April, 1914? A. No, sir.

QI direct your attention to a letter marked,
for identification, P. 1, which I now show you, and
ask you if that is not a letter that you wrote your
sister Lena?

Objected by Mr. Strieker on the ground
20 that, the question is incompetent, irrelevant
and immaterial to the issue, and not cross

examination.
MR. STRICKER: 1 enter the same o>
ecti
J THE COURT: That objection is over-
ruled

MR. STRICKER: That was objected to

on the ground that it was not cross exami-

30 nation. | might state to Your Honor now
that my*examination was limited to proo

as to what had occurred at the occasion ot

this girl starting and returning to that

rm :
THE COURT: Was that the ground ot
your objection to these letters?
MR. STRICKER: Yes, sir; that was the

ground of my objection.
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AME COURT: How about the question
of interest, of motive, of relationship be-
tween the defendant and this witness, as
might be indicated by those letters?

MR. STRICKER: That | could not tell
because | did not see the letter. They were
not shown to me.

TIHE COURT: Well, there is no answer
to that question ?
~ MR. BURTON; There is an answer to
It; yes, sir.

MR. STRICKER: There certainly could
not be any interest in that question.

THE COJURT: No, certainly not.

MR. STRICKER; And my direct exami-
nation did not go into that.

THE COURT: Even so, she was a wit-
ness called by you, she could not be here,
and there is more latitude allowed in cross
examination , under such circumstances
than there would be if she had been in
Court. | cannot see its particular signifi-
cance anyhow. | cannot see that it adds
any weight to the thing. It is admitted
that the corn was husked, by Mrs. Esakov,
isn’t it? Anyhow there is no dispute. |
I will allow it.

A. | remember writing to her.

Q. I now ask you if you did not admit at the
civil trial in New Brunswick, in May, 1915, that
the letter I am now showing you, identification
P 2, was written by you to your sister Lena? A.
| told them | sent a few letter and did not receive
any answers. Witness nods head no.

10

20
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Q. I ask you again if you did not admit at the
civil trial lield in New Brunswick in May, 1915,
that the letter I now show you, exhibit P 2 for
identification, was written by you to your sister
Lena? A. Xdont know about that.

Q. Did you or did you not, admit that at the civil

10 trial? A. | don’t remember what | said at that
time.

Q. Is that your letter? A. No. .

Q. 1 nAv show you a letter marked exhibit P 3
for identification, and ask yyou if that is a letter
you wrote to your sister Lena? A. | don’t know.

Q. I now ask you if you did not admit at the
civil trial in New Brunswick, held in May, 1915,
that the letter I now show you, marked identifi-
cation P 3, was a letter written by you to your
sister T"cna?

Mr. Strieker entered the same objection
to the question.

MR, STRICK'ER: Objected to on the
same grounds.

THE COURT: That objection is over-
ruled.

A. No.
0 Q. Was the corn husked on the farm?

Objected to by Mr. Strieker as not being
cross-examination.

A. At the time she went to ask—
Q. I did not place any time, | ask you if the
corn growing on that farm in 1913, was husked?

Objected to by Mr. Strieker on the same
grounds.
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A. It was not all.
‘Q Do you know who bought the corn?

Objected to by Mr. Strieker as not being
cross-examination.

MB. STBICKEB: Objected to as not be-
ing cross-examination.

i THE COURT: I will sustain that objec-
ion.

MR. STRICKER; This is in connection
with that objection, because this question
is predicated upon the answer to the other
questions.

THE COURT: | do not think it affects
one way or the other whether the corn was
sold or not, Mr. Strieker. Proceed.

A. 1t was sold in the sale.
Q. Sold at the sale! A. Yes, sir.
Q. Do you know who bought it?

The same objection entered by Mr
Strieker.

MR. STRICKER: Same objection

THE COURT : The trouble is you are
not fixing the time of the cutting of the
cor corn there.

MR. STREITWOLF: At the sale, re-
ferring to the sale. | am referring to a
preceding question. She said it was sold
at the sale and | asked her who bought it.

MR. STRICKER: And that answer
came to a question which Your Honor has
overruled.

THE COURT: | understand.

MR. STREITWOLF: The sale, I under-

20
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stand the evidence is, we all agree was Oc-
tober 7th, 1913. No dispute about that.

THE COURT: The sale was?

mr. STREITWOLF: Yes. | guess we
all agre on that, dont we, Mr. Strieker?

MR, STRICKER: | dont know. | have
not kept track of that sale.

MR. STREITWOLF: That is the evi-
dence.

THE COURT: Let me look at the an-
swer and then | will pass on it. | will al-
low it.

A. | do not remember.

Q. After yon went to Baltimore with the family,
which was about November, was it not, you re-
mained there how long before you went to New
York?

The same objection offered by Mr.
Strieker. o

MR. STRICKER: Same objection.

THE COURT: | will allow that.

A. Three months. _
Q. You remained at Baltimore three months be-
fore you went to blew York?

The same objection offered by Mr.
Strieker.

MR. STRICKER: Same objection.

THE COURT: | will allow that.

A. | dont remember just how many months it

Q. Didn’t you go to Baltimore the next month,
in December?
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Ihe same objection offered by Mr.
Strieker.

THE COURT: | will allow that.

A. When?
Q. In December, 1913?

Same objection offered by Mr. Strieker.
THE COURT,; 1 will allow that.

A. | do not remember.

Q. How long were yon living over in Tenth
street?

Same objection offered by Mr Strieker
THE COURT: I will allow it.

A. | do not remember how long it was.
Q. You were living there sometime between the

hrst day of January and the first day of April
1914, were you not?

Same objection offered by Mr Strieker
THE COURT: 1 will allow it’

A. No, sir.
Q. I ask you now, if you did not say at the civil
trial, m annswer to the question. “How long did

ou stay there?” and you answered, “ Until the
atter part of December.7

“ Q. Where did you go then?
A. New York.

Q. New York City?
A. Yes, Sir.
Q. Who went with you?

A Nobody.” Was not that the answers
to the question at the civil trial?
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Mr. Strieker entered the same objection.
MR. STRICKER: Same objection.
THE COURT: | will allow it.

A. | do not remember, it is so long ago that |
dont keep it in my mind at all.

Q. Is it not true that Max Swiller visited you at
your room on Tenth street, New York, between
January 1st and April 1st, 1914?

Mr. Strieker .entered the same objection.
MR. STRICKER: Same objection.
THE COURT : | will allow it.

A. | never saw him.

Q. Is it not true that Max Swiller visited you at
your room in Tenth Street between January 1st
and April 1st, 1914, on an occasion when your
mother and your brother Sammy were present?

Mr. Strieker entered the same objection.
MR. STRICKER: Same objection.
THE COURT: | will allow it.

A. | never saw him. He was never there.

Q. What time of the. day did you say Tillie came
back from Max Swiller’s? A. In the afternoon.

Q. At what time? A. | don’t remember just the
time, in the afternoon sometime.

Q.7?You said a moment ago, about o’clock? A.
Sometime after dinner. | know it was broad day-
light, the sun was shining.

Q. I now ask you if on May 16th, 1914, you did
not write a letter in the post office at Baltimore to
Max Swiller?
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Mr. Strieker entered the same objection,
and further objected on the ground that
the letter ought to be produced.

THE COURT: | will allow it

hi A. 1 do not remember ever writing a letter to
im.

Q direct your attention to an envelope,
marked identification P 4, and ask you if that is
not in your handwriting? A. | never wrote any
letter to Max Swilier.

I_kQ._Is that in your handwriting? A. It don’t look
ike it.

Q. Isit, oris it not? A. | don’t know.

Q. Do you deny that it is in your handwriting?
A. | don't know. It happened years ago.

Witness nods her head “no.”

By Mr. Stricken

Q. How far is the house in Scannel Street,
where you live with your mother, to this building?
A. | don’t know.

Q. How long does it take you to get there? A.
| dont know.

Q. How long did it take you to get here to-
night? A. Fifteen minutes.

THE COURT: Now, then, gentlemen, it
is agreed that those depositions are in evi-
dence and embodied as part of the record
of this trial, is that true? e

MR. STRICKER: Yes, sir.

MR. STREITWOLF: Yes, sir.

THE GOURT: Subject, of course, to all
the objections and rulings.

10

43
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MR. STRICKER: | desire to get the
benefit of any exception that | am entitled
to to your Honor’s rulings on this record.

THE COURT: The stenographer has
that. The point is that the depositions, to-
gether with the rulings made by the Court
during their reading, are now part of the
record of this case, that is agreed to by both
the State and the counsel for the defendant.

(Depositions entered in evidence and
marked Exhibit D-2.

MR. STRICKER: | desire to offer in
evidence at this time the complaint made
in this case. Dated May 110th, 1915.

THE COURT: Any objection?

MR. STREITWOLF: | cant see the
relevancy ?

THE COURT: What is the purpose of
"the offer?

MR. STRICKER: The purpose of this
offer is that no criminal charge against this
man, the defendant in this case, was made
until the tenth day of May, 1915, and we
shall insist that that is germane to this
issue, inasmuch as the civil trial which has
been alluded to so many times in this case,
was instituted five or six months prior to
May tenth.

MR. STREITWOLF: On reflection, the
fact that the matter is now brought to the
attention of the jury, I cant see any harm
in letting it go in.

THE COURT: That is not the point
about it. The question is whether it is
competent evidence. If the complaint it-
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self had gone into any details, | would not
permit it.

MR. STRICKER: We do not offer it for
that purpose.

THE COURT : | know why it is offered,
hut still if it did contain that I would not
let it go to the jury, because they would
have it. But it simply makes the charge
in general language that this girl had been
assaulted, and does not go into details, and
it is now offered for the purpose of show-
ing the time when the actual criminal com-
?Iaint was made officially to the authori-
ies.

MR. STRICKER: That is the idea
exactly.

MR. STREITWOLF: That is conceded
by the State.

THE COURT: And for that purpose of
showing the date, and the date alone, this
is admitted in evidence. To show the date
that the complaint was made by Tillie Esa-
kov, before a Justice of the Peace in this
city. It is admitted for that purpose
alone.

(Complaint heretofore marked D-l for
identification entered in evidence and
marked Exhibit D-I.)

MAX SWILLER, the defendant, being duly
sworn according to law, on his oath, saith;

Direct.Eamination by Mr. Strieker:

Q Mr. Swiller, where do you live? A. 5
Schureman Street.
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Q. What is your business? A. We have a feed
store.

Q. Are you in business with your brother? A.
Yes, sir.

Q. How long have you been in that feed busi-
ness? A. About eight years.

Q How old are you? A. Thirty-five.

Q. Do you know the complaining witness in
this ease, Tillie Esakov? A. Yes.

Q. How long have you known her? A. About
five or six years.

By the Court:

Q Five or six years back from now? A. |
think so. Something like that.

By Mr. Strieker:

Q. Do you know her parents? A. Yes.

Q. Did you ever in your life have sexual inter-
course with this girl? A. Never.

Q Did you have connection with her either
with her will or against her .will at any time?
A. Never.

Q. Did you on the twenty-first day of October,
1913, or at any other time, have connection with
her in an apartment at Number 5 Schureman
Street in the City of New Brunswick? A. No.

Q. Did you at that time or any other time take
her to that apartment, or any other place? A. No.

Q. And di you at any time or place have con-
nection with her? A. No.

Q. Did you at any time after having such con-
nection, keep her in an apartment at 5 Schureman
Street, or any other place, and release her in the
morning? A. No.
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Q. And did you at any time give her a package
or paper*with two five-dollar bills, with the re-
quest that she should deliver that to her mother ?
A. Never.

Q. Do you remember a time during the month of
October, 1913, when Tillie came to your place of
ﬁusiness on Burnet Street? A. No. | dont see

er.

Q. I don’t think you understand my question.’

THE COURT: | suppose he meant | did
not see her. He said | don’t see her.

Q. Do you recall the time she came to your
place of. business to ask about some corn? A
That was September.

Q. What time of the day was that? A. That
was about between before dinner.

Q. And where did she come to? A. Come right
to the store. | see her in the store.

Q. And who was in the store? A. | was, Abe
Swiller, and Mike Shapiro.

Q. A little slower and a little louder. A. And
Schulman.

Q. What did she say? A. She asked if I want
to buy corn.

Q. What did you say? A. No.

Q. Then what did she do? A. She went out.

Q. Did she come back again that day? A. No.

Q. Did she ever come back after that? A. [
don't see her.

Q. Where were you living at that time? A. 5
Schureman Street.

Q And who were you living with? A. With
Abe Swiller and my sister-in-law.

Q Who is Abe Swiller? A. Mine brother.

10
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Q. And your partner? A. Yes, sir.

Q. Where did you sleep in that house? A. In
the bed room.

Q. And did yon sleep alone, or did anybody
sleep with yon? A. No, Abe Swiller.

Q. Your brother? A. Yes, sir.

Q. And did you sleep in the same bed,with him?
A. Yes, sir.

Q. During the month of September, 1913? A.
Yes, sir.

Q. And during the month of October, 1913? A.
Yes, sir.

Q, Until when? A. Until he is married.

Q. And when was that? A. That was on the
fourteenth of June, I think.

Q Of what year? A. 1914.

Q. Do you live there now? A. Yes, sir.

Q. And got a room in the same apartment? A.
Yes, Sir.

Q. Has there any change been made in that
apartment----- A. No.

Q (Continued) ----- since September, 1913? A.
No.

Q. Have any of the doors in that apartment a
Yale lock? A. Was a Yale lock put on-----

Q. No. Is there a Yale lock there now? A.
Yes.

Q. When was that Yale lock put on that door?
A. A couple of days before mine brother was
married.

Q. And on which door is it? A. That is on the
front door to the stairs.

Q. Who put that Yale lock on? A. Carpenter.

Q. Which carpenter? A. Schwartz.

Q. A local man, a man lives here? A. man
lives here.
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THE COURT: What is the signification
of this?

MR. STRICKER: The signification of
this is the girl claimed that there was a
Yale lock which she had to snap as she went
out. She was told to bang it hard. The
significance is to show that Yale lock wasn't
there at all at that time, and wasnt put on
until a couple of days before his brother
was married.

THE COURT: We do not know when
his brother was married.

MR. STRICKER: June 14th, 1914.

THE COURT: | remember that piece of
testimony, Mr. Strieker, and | will confess
that | did not know whether the girl had
reference to the door upstairs or the door
downstairs, when she said that she was di-
rected to slam it so that it would lock.
However, that is a matter for the jury.

Q. Did you take that girl to 5 Schureman Street
at all? A. No.

Q. And did you take her in a room and did she
ask yon where your mother and where your
brother was? A. She never was there.

Q Did you then take hold of her and put your
hand over her month and carry her on a bed in
the .front room, or any other room? A. No.

Q. And did you then and there tell her that you
were going to have a good time with her? A. No.

Q. Did yon tell her not to be afraid that her
mother and sister did the same thing? A. |
didnt tell her nothing at all.

Q Or anything like that take place at all?
A. No.

tereey state UbMjH
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Q. Now, do you remember an occasion in 1914,
when Tillie and her sister came to your store?
A. Yes.

Q. Who was there? A. Mike Shapiro, and mj
father and I.

Q. Anybody else? A. Someone else, but | don’t
. remember.

Q. Did you go to your house with those two
girls? A. No.

Q. Did Tillie then say to you, “This is your
child and | want to know what you are going to
do for me”? Did she say anything like that?
A. No.

Q. And did you say to her, “1 will give you one
dollar and a half a week and we will dispose of
tthe child and | will marry you, that is, if you are
decent for a year” ? Was anything like that said?
A. No. .

Q. And did you say that you could get som
Christian boys, or Gentile boys, to swear that it
wasn't your child, or anything like that? A. No.

Q. Did you take out a bundle of money and lay
it on the table and ask them to take it? A. No.
If she believe anybody put money and they
wouldnt take it?

MR. STREITWOLF: | move to strike
that out as not responsive.

THE COURT: It is stricken out.

MR. STRICKER: | consent that it be
stricken out.

Q. Have you seen the girls since December,
1914? A. No.

Q. Have you seen her father? A. | seen her
father in the court. | didn’t see him at all.
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Q. Has anybody, since May 10th, 1915, seen you
about this case ?

MB. STREITWOLF: | do not see the
relevancy of this, your Honor.

A. No.
THE COURT: He says ‘iNo./,

Q. Has anyone tried to get any money out of
you? A. Yes, sir.

Q. Connected with this case? A. Yes, sir.

Q. How much money? A. Three thousand
dollars.

MR. STREITWOLF: | object. He has.
not said who. He asked him the question.
He said previously nobody saw him.

THE COURT: Objection sustained.
Strike out that answer.

MR. STRICKER: Well, if your Honor
please-----

THE COURT: Suppose someone living
in Timbuctoo had asked him for it, what
particular significance has that in the trial
of this case?

MR. STRICKER: | do not intend to
show it was anyone as remote as all that,
but if I can show that somebody has un-
dertaken to get three thousand dollars, or
any other sum for that matter-----

THE COURT: Somebody?

MR. STREITWOLF: | object.

THE COURT: Objection sustained, and
the objection is to making any kind of an
address like that before the jury.
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MR. SREITWOLF: | never had a con-
versation with that man in my life.

MR. BURTON: Nobody has mentioned
your name yet.

MR. STREITWOLF: There is an infer-
ence there from Mr. Strieker’s remarks
and this witness’ remarks.

THE COURT: There is no inference
there. If yon have any questions along
this line, Mr. Strieker, yon may make it
known to the Court at the side bar, in the
presence, of the Prosecutor, and | will let
you know whether | will admit them or
not. If I do not admit it, you can get your
exceptions on the record. Certainly it is
entirely incompetent in its present shape
to say that you intend to show that some-
body made an offer, or made a demand on
this man for money. If you could connect
it with these other persons in this particu-
lar cause, that is another matter. That is
the point.

MR. STRICKER: That is the point ex-
actly, and I am perfectly willing to follow
your Honor’s suggestion and intimate to
your Honor what | consider is my theory
on which this testimony is admissible.

(Conference held between the Court and
counsel.)

MR. STRICKER: Am | to understand
that this line of examination is to be
excluded?

THE COURT: Oh, no, Mr. Strieker.
Simply that question an answer. Because
it might be simply hearsay on his part.
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Did anyone offer you yourself a proposi-
tion? That is what I mean.

MR. STRICKER: I think I can reach
that in another way. Cross-examine.

THE COURT: If that other admission
IS to be made, 1 do not see why it would not
be better to bring it out affirmatively than
it would be to bring it out as though it was
brought out on cross-examination.

MR. STRICKER: Do you mean on the
part of this defendant?

THE COURT: Yes. 1 think you ought
to put that other question so that he gets
the benefit of the testimony that he had
knowledge without going into details.

By the Court? 2q
Q Was an offer ever made to settle this prose-
cution against you upon your payment of money?
Say yes or no. A. | can’t understand what you
mean.
Q. Was an offer ever made to you that if you
would pay a sum of money that this prosecution
or this case against you would stop? A. Yes, sir.
wn% By whom was it made? A. By Mr. Streit-

Q. To you direct? A. To you direct? K@)
Q. To you personally? A. Yes, sir.

THE COURT: Proceed.
MR. STRICKER: I am through.

A. That was three thousand dollars.
By Mr. Strieker:

Q. Was that before you were arrested on this
charge or after? A. Two days after the civil suit
was. * 40
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Q. When was the civil suit? A. | think that
was in May.

Q. That was the trial of the suit? A. Yes.

Q. And when was that civil suit started? A. I
think it is the fifth or the sixth, something like
that. | don’t remember.

Q Of what year? The fifth or sixth of what
month? A. 1911.

Q. When did that suit begin? When were you
served with the papers? A. In May.

Q. When were you served with the papers in
that suit? A. | think it was in May.

Q. No, that was the day of your trial. But
when were you arrested in the civil suit? A. I
dont remember.

g Well, how long before May? A. I think it
is about a month or something, maybe more.

MR. STRICKER: Can we agree that suit
was started in January?

MR. STREITWOLF: That suit was
started in January, 1915.

Q. And that suit in May resulted in a verdict,
against you, didn’t it? A. Yes.

Q. How much was that verdict? A. | think it
is five hundred dollars.

Q. Did anybody else beside Mr. Streitwolf talk
about a settlement to you of this case? A. | don't
remember that.

Q. Did you ever speak with your brother Abe
about it? A. Yes.

MR. STRICKER: Cross-examine.
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Cross Examination by Mr. Streitwolf:

Q. | ask yon if you recognize that lady in the
tourth settee with the brown coat on? Do you
know her?

MB. STREITWOLF; Stand up.

Q. Do you know her? A. I think so now.

Q. What is her name? A. | dont know her
name.

Q. Where does she live? A. She was living on
the farm sometime ago.

Q. On what farm? A. Near Dayton.

Q. Didxou send that woman to Baltimore last
week----- . No.

Q. One moment until I finish my question. (Con-
tinued) : with instructions to say that you were
willing to convey to Tillie Esakov your two farms
m settlement of this suit? A. No.

NoQ' Did you send that woman to Baltimoref A

Q Did you ever see that woman before this
morning? A. Before this morning? No.
A Q. You never saw her before this morning? A

Q. How do you know she lived at Dayton? A
I know from years ago, maybe five years affo
maybe ten years ago.

Q. Then you did see her before this morning?
A. No. | see you in tunnel------

Q. One moment you will see me a little further.

THE COURT; Never mind this com-
ment.

Q. Now, you said that-----
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THE COURT: In all fairness | do not
think this witness understood with exacti-
tude that question. He has already admit-
ted he knows this woman, and you asked
him if he had seen this woman before this
morning. He may mean this very morn-

ing.
Ei{/IR. STREITWOLF: 1 will go further
in that.

Q. Is that woman married? A. | dont know.

Q. What is her name? A. | don’t know.

Q. You say she lived at Dayton on a farm?
Where at Dayton on a farm? A. | dont know
exactly where, in what place, but I know she had
a farm near Dayton some place.

Q. How long ago was it that you saw her before
to-day? A. | dont remember.

Q. Did vou see her within the last month? A.
No, | don't think so.

Q. Now, you say that | talked settlement with
vou two days after the civil suit, is that right? A.
Yes.

Q. Sure about that? A. Yes, sir.

Q. Two days after the civil suit----- A. Two
days or three days. | think between that.

Q. After the civil suit was ended? A. Yes, sir.

Q. The civil suit then had terminated and the
jury had brought in a verdict, it was after the
jury had brought in a verdict that | talked settle-
ment to you? A. Yes, sir.

Q. Two or three days? A. Yes.

Q. You are positive? A. Yes, sir.

Q. Where did I talk with you? A. You seen me
in Jersey city tunnel about between 11 and 12
o’clock in the night. Do you remember that?
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Q. Go ahead. A. Did yon see me there? An-
swer.

MR. STRICKER; Do not ask him any
questions.

;A Well, he has got to answer, dont he?

MR. STRICKER; No, you are to do the
answering.

Q. Now, Mr. Swiller, don’t you know----- A
Did you see me there and | was talking to you?

Q. Dont you know that the complaint in this
case was made against you the day that the jurv
brought in a verdict? A. No.

Q. You don't know that? A. No.

MR. STREITWOLF; Well, Your Honor,
the record shows that.

THE COURT: That is not right to make
that statement. It has got to be put in
some other way. Proceed.

Q. Were you arrested after my conversation
with you? A. Why, | can't understand what you
mean.

Q. Yon say you recall an occasion when | had
a conversation with you. Were you arrested be-
fore or after? A. After that.

Q. After that. Now, Mr. Swiller, to get into
the merits of this controversy, did you buy that
corn on the Esakov farm in 1913? A. Yes.

Q yQll called there with your wagon, re-
ceived the com, and in coming back you brought

with you, did you not, Sammy and Morris Esa-
kov? A. | never was there.

40
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Q. You were never on the farm? A. | was a year
before to collect some money that was owed me.
one hundred and forty dollars.

MR. STREITLWOLF: | object and
move to strike it out as not responsive.

10 THE COURT: You asked him if he was
never on the farm, and he told you that he
was a year before.

MR. STREITWOLF: He was adding a
little more to it.

Q. Were you there on the farm in 1913 at all?
A. 1 was in July.

Q. You were not there in October? A. No, sir.

Q. You were not there in September? A. No.

20 Q. You are positive about that? A. Yes.

Q. You were at the sale, were you not? A. No.

Q. Do you know when the sale was held? A.
What?

Q. Do you know when the sale was held at the
farm? A. | can’t understand what you mean.

Q. Do you know what day when the sale was?
A. | know there was a sale, my brother was out
there.

Q. Now, is it not true that before Mrs. Esakov;

80 Sammy and Morris returned to Baltimore to the
home of her husband, she was living a week with
you at 5 Schureman street? A. No.

Q. That is not true? A. No.

Q. Did she, that is, Mrs. Esakov, and the two
boys, Sammy and Morris Esakov live with you at
5 Schureman street in the fall of 1913? A. There
was two boys there over night, over two nights, |
don’t remember exactly was a night or two.
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Q Sammy and Morris Esakov? A. | dont
know their names.

MR. STREITWOLF: Stand up.

Q And I point to Sammy Esakov and ask you
if he—— A. 1 dont remember. | didn*t see him
there.

Q. | ask you if that boy was there? A. No |
don’t know.

Q. Do you mean to tell me, and want this jury
to believe that you dont know whether the boy
stayed in your home in the fall of 1913? A. No.

Q. You dont? A. Because | come in 11 o’clock
to sleep and | go up five. | am four or five hours,
in the house. How can | know what goes on
there ? Do you understand now?

Q. But you do know two of the Esakov boys did
stay there. A. They asked me shall they stay over
night, because everything was packed up, and to
Ieaplnta them stay over night. 1 will tell them all
right.

Q. Did the mother stay with them? A. No.

Q. Sure of that. Now, after that in December,
the latter part of December, 1913, didn’t you call
and visit with Florence Esakov at her furnished
room apartment or furnished room on Tenth
street, New York? A. No.

MR. STRICKER; One moment. | object
to that.

THE COURT: Why?
MB. STRICKER: That is irrelevant.

What difference does it make whether he
did or not?

THE COURT: Why?
MR. STRICKER: That is irrelevant.

in
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Wliat difference does it make whether he
did or not? _

THE COURT: What is the name?

MR. STREITWOLF: Florence. She
testified here in her deposition.

THE COURT: Well, he has answered
it. It is before the jury.

Q I ask you if in the latter part of December,
1913, whether you visited Florence Esakov on
Tenth street. New York, on an occasion when
Samuel Esakov was present and the mothei,
Anna Esakov?

MR. STRICKER: I object to that.
THE COURT: I will allow that.

A. | never was there.
Q. You never was there? A. No.

Q. Or anywheres in New York in the latter part
of December, 1913?

MR. STRICKER: | object to that.
THE COURT: Objection sustained.

O. Did von see Florence in New York at any
time after the occasion that Tillie was down to
your house in October. A. No.

Q. You don’t buy corn unless it is husked, do
you?

MR. STRICKER: | object to that.

THE COURT: | do not know.- It is
simply preliminary, Mr. Strieker. 1 do not
know what it will lead up to. Standing by
itself, of course, it is irrelevant. 1 will al-
low it, however.
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Q. You don’t buy corn, unless it is husked, do
you? A. Yes.
Q. You have bought corn?-----

ME. STRICKER: | object to that. Are
we to go into this man’s business career
and the motive of his doing business?

MR. STREITWOLF: | will withdraw
the question.

Q. When was it that Tillie called upon you in
reference to this corn? A. In September. The
last part of September.

Q. How do you fix the date? A. What do you
mean by that?

Q. What date

By the Court:

Q. How do you remember it was the last part
of September? A. Because that was before the
sale. | told her I wouldnt buy the corn. | be in
the sale for that purpose and the sale was in Oc-
tober. For that purpose | remember that it was
before the sale.

By Mr. Sireitwolf:

Q. Were you at the sale? A. No.

Q. Corn is not husked in September? A. No.
Some farmers yes,-----

MR. STRICKER: | object to this.

THE COURT: He is under cross-exami-
nation.
MR. STRICKER: I know, but whether
corn is husked in September or not some-
times depends on conditions.

10
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THE COURT: | know, but he can say
that, and he has already said that, that
sometimes farmers, and he was not allowed
to say. What were you going to say, Mr.
Swiller? Say it.

By the Court:

Q. Sometimes farmers husk corn before Sep-
tember, is that what you mean? A. In Septem-
ber. The last part of September sometimes the
farmers husk and sometimes aint.

By Mr. Streitwolf:

Q. When Ida and Tillie and the baby came on m
December you saw them? A. Yes.

Q. At your store. Had Ida ever been in your
apartment at 5 Schureman Street, before that
time A. No.

Q. And you and Tillie and the baby had the con-
versation at the store, did you not? A. Yes.

Q. And it was in reference to the baby, was that
not so? A What do you mean in reference to the
baby?

Q. You were talking about the baby? A. o.

Q. Said nothing about the baby at all?

By the Court:

Q Did they talk about the baby that day they
were there in September? A. She told me ttat
Tillie had a baby. Tillie don’t talk at all. Ony

Ida.
By Mr. Streitwolf:

Q. Didn’t you deny at that time that you were
the father of that child? A. No.
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By Mr. Strieker;

Q. Do you understand that question? A. He
means if | said that baby is mine?

Q Yes. A. | said no. She don't ask me and
I don’t say nothing.

By Mr. Streitwolf:

Q She didnt even ask you? She didnt say to

youNrather that you were the father of that child?
o

Q. She made no reference at all to your being
the father of that child? A. No.

Q. How much did you agree to pay at that time
for the support of that child? A. | had no con-
versation for that. | didnt ever speak for that.

Q. Nothing was said at all? A. Nothing at all.

tQ About providing for the baby? A. Nothing-
at all

Q. What was said at that time about the child
resembling you? A. Nobody said that.

Q. Wasn't there some remark, something said
at that time about resemblance between you and
the child? A. No-

Q: Sure of that? A. Yes, sir.

Q. Did you at that time say anything to Tillie
that you were willing to marry her? A. No. She
don’t ask for it and I dont—I didn’t say yes or no.

Q. Didn’t ask you to marry her? A. No, sir.

Q. She just wanted to come down and say
4'Hello, Max”?

THE GOURT: Do you object to that?
MR. STRICKER: Yes, we object to that.
THE COURT: Sustained.
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Q. What did she come down to see you about,
Max?

MR. STRICKER: | object to that.

By the Court:

Q. Do you know what she came down to see you
about? A. No.

MR. STRICKER : I suggest what was
said is the thing.

THE COURT: | know, but at the same
time he may know. 1 do not see how he
could, but it is possible. Unless she told
him.

By the Court:

Q. Did you ask her why she called? A. She
dont talk at all. Like the same thing like that
table.

Q. Did you ask her sister why she was there?
A. Her sister said, you heard from accident. |
said what is it. She said Tillie had a baby. |
said I am sorry. She said, cant you help us out.
I said, how you come to New Brunswick? She
said, my father sent me shall blame you. 1 said,
take yourself and get out. She was out. That
is all. | didn’t see her no more.

By Mr. Streitwolf:

Q. Didnt Tillie say to you on that occasion
something in reference to what had happened be-
tween you and her previously? A. Tillie, she
don’t talk at all, not a word.

Q Tillie dont say a word? A. Not a word.
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Q. lda does all the talking? A. Ida said a
couple of words and she was out.

Q. And didn’t Ida on that occasion say to you
something about the relations between you and
Tillie previously? A. No.

Q. Nothing at all? A. Nothing at all.

Q. At the time that Tillie called upon you, you
knew that her father, William Esakov, was in
Baltimore, did you not? A. What do you mean
by that?

Q. At the time Tillie called upon you In refer-
enee to the corn, you knew that her father was in
Baltimore, did you not?

MR. STRICKER: | object to that. |
cannot see the relevancy of this question.

THE COURT: What do you mean by

at that time” ? What time?

MR. STREITWOLF «He fixes it as Sep-
tember. We fix it as October.

THE COURT: | know, but he said he
didn’t see her in October. Objection sus-
tained. No reason for the objection, but

e Court overrules the question for the
reason that it is not properly formed.

Q. At the time that you testified that Tillie
called upon you, you knew, did you not, that Mr.
Esakov, the father, was in Baltimore?

MR. STRICKER: | renew my objection,
and | submit that this certainly has not
any relevancy in this issue.

THE COURT: | do not know whether
it has or not. I will allow the question.

3J
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Q. What is your answer? A. | dont remember.

Q. You don’t remember? 1 ask you now if you
didnt testify in the civil suit, in answer to my
question, “When Tillie came down to your store
to do business with you, you knew the father was
in Baltimore, didn’t you, Max?” and your answer
was “Yes.” Isn’t that so? A. Maybe. | don't
remember now.

Q. You deny that you so testified?

THE COURT: No, he does not say that
he denies.

MR. STREITWOLF: | want an answer.

THE COURT: Hg says maybe, | don't
remember now, | may have said that, but
I don’t remember now, is the effect of his
answer.

Q. And you testified truthfully at the civil trial?

MR. STRICKER: | object to that.

THE COURT: Why?

MR. STRICKER: Of course he testified
truthfully-

THE COURT: Not necessarily of course.
I will allow that question.

By the Court:

Q. The testimony you gave at the civil trial was
the truth, was it not? A. | don’t remember what
| did.

Q. And if you did so testify that you knew that
the father was in Baltimore at the time that Tillie
came down to your store, to do business with you,
;hen you told the truth then, didnt you? A. Yes.
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Q On this occasion, that is the occasion that
Tillie called upon you at the store, you were en-
gaged to marry one of the Esakov girls, were
you not?

MR. STRICKER: | object to that
question.
TH ECOURT: | will allow it.
MR. STRICKER: Prays Exception.
THE COURT: Exception will be entered.
Exception allowed, sealed accordingly.
PETER F. DALY,
Judge.
(Seal)

MR. STRICKER: | would like to state
my reason for objecting is that this ques-
tion is irrelevant to this issue and is not
cross-examination.

THE COURT: Proceed. | have ruled.

(Question repeated by the stenographer.) A
That time it was broked off.
Q. What daughter was that?

MR. STRICKER: | object to that on the
same grounds.

THE COURT: I will allow it.
A. Lena Asakov.

MR. STREITWOLF: That is all.

By the Court:

Q. You stated that Mr. Streitwolf had an inter-
view with you two or three times about a settle-
ment of this case. Is that true? A. Yes, sir.
He was three times in the house to try out the case, 40
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THE COURT: Strike it out.

Q. And the first time that he had an interview
with you was within two or three days after a
verdict was rendered against you in the civil suit,
and it took place between eleven and twelve
o’clock at night in the tunnel from New York to
Jersey City, is that right? A. Yes, sir.

Q. What did Mr. Streitwolf say to you? A. |
met him there in the tube.

Q. (Repeated) What did Mr. Streitwolf say to
you? A. He called me up on the side, he said

Q. In the car or in the station? A. That was
in depot | saw him and after the train comes
around to Manhattan Transfer. | was with my
sister-in-law and my father and he was there, and
we talk over there, and aftér he called me down
to the side and said, dont you go to New Bruns-
wick. | said, yes, because my brother called me
up that you got to give bail and I am going to
give bail. He said, if you give me three thousand
dollars you go back to New York and you don t
have to give no bail, and I will throw out the case.
| said, nothing doing. | want to prove the truth,
and that is what is. Well, he said, all right, and
he took the train, and come to New Brunswick, |
and him and my father and my sister-in-law, and
walk up and down to George Street. He was out
to George Street and | was out to Albany.

Q. When was the next time? A. The next time
| don’t remember.

Q. Where was it? A. | dont remember.

Q. How long after the first time, about? A. |
think it was a couple of weeks or about a month
or something like that.
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Q. Was it in New Brunswick or where was it?
A. | think it was in New Brunswick.

Q Was it in your store or where was it? A
No, in my store he sent me——

Q Never mind. You are simply to testify to
your .own direct knowledge, you understand that.

||}/|R' STRICKER: What you know your-
self.

Q. What you know yourself. Where was the
second interview that you claim to have had with
Mr. Streitwolf? A. | don’t remember that.

Q. Was it in the street? A. | don’t took notice
of that.

Q. What did he say the second time? A. He
said | will give him three thousand dollars and he
will throw up the case, and if | wouldn’t give him
the three thousand dollars, he said, I will make
two charges after that, two cases, one, he said,
for white slavery, and the other said, he will sue
.me for ten thousand dollars because Mrs. Esakov
don’t stay with her husband; and he said he-will
throw everything out from the bottom, he said,
and try to prove that | give three thousand dol-
lars. | was in to my lawyer and | told him all
about it; my lawyer get mad at me, and said, you
don’t have to tell nobody, you will do no__

THE COURT: Never mind what you
told your lawyer.

Q. How is it you don’t remember when and
where this was? A. Because | don’t took in my
head.

Q. It was very important to you, wasnt it?
A. He sent me maybe twenty-five people.

40
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Q. 1 ask you wasn* it very important to you?
A. No. He called my brother in New York.

Q. Never mind what he did with your brother.
| am asking what he did with you directly. A. |
in the tunnel | remember and the other one | don t
remember. He was call me, because | didn’t have
in mine head that, you know.

Q. And you dont know when or where this
interview was? A. No.

Q. Was there anybody present? Was there
anybody there at the time that Mr, Streitwolf
spoke to you, the second time that he spoke to
you? A. No, because he was out so nobody shall
hear it.

Q. Where was it now, if he was out? A. | dont
remember.

Q. If he were out so nobody could hear it, then
you must know where he was. Where was it*
A. | dont remember that.

Q. Well, how do you know he was out so that
nobody could hear it? A. | know, because the;
only time he talks to me so nobody shall hear it.

Q. When was the third time? A. He made one
time appointment with me, that was Sunday, and
soon that was Monday was holiday. | don’t re-
member what month was it. About two months
ago.

Q. I don’t care how many appointments he
made with you. That is not the question. W here
and when did the third interview take place? A.
| don’t remember that,

Q. Was there a third interview? A. He was
couple of times.

Q. Not three times? A. | don’t remember
exactly.
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%I Did you ever make an offer to settle!
0.

Q. To no one? A. To nobody.
. Did you ever agree to marry this girl?
0.

. You never agreed to marry this girl?
A.?\Io.

Q. Did you ever authorize anyone to say for
you that you would marry this girl? A. No.

MR. STRICKER: | do not think the
witness understands the question.

THE COURT: | suggested to you that
you might bring that out before, but since
you did not, I am bringing it out myself.

MR. STRICKER: I did not have an op-
portunity to.

THE COURT: | have finished. Now
you can try to make him understand, if you
think he did not understand me.

Re-Direct Examination by Mr. Strieker:

Q. You are willing to marry the girl aren’t
you? - A. Yes.

Q' And have been willing for how long?

MR. STREITWOLP: That is leading.
~ THE COURT: I will allow such a lead-
ing question.

Q. How long have you been willing to marry
the girl? A. Before the civil suit was on.
Q. And didn t you tell me that you would be

willing to. marry the girl? A. Yes, sir. And |
told you what for.

10

20
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Q. What did yon mean when the Judge asked
yon?

THE COURT: I think he misunderstood
the question.

A. He asked----- ) _

g. X you had promised to marry the girl
before? A. Yes. .

Q. That is, before she made the charge against
you? A. Yes.

THE COURT: He may not have under-
stood the word did he ever authorize any-
body to say it. He was about to say that
the reason why he did it.

Q. And since this charge was made against you,
you also told Mr. Burton that you were willing to
marry the girl? A. Yes.

MR. STREITWOLF: That last question
is absolutely irrelevant, what he told Mr.
Burton. As his counsel he might tell him
anything. How is that relevant? Com-
munications between him and Mr. Burton
certainly is not relevant.

THE COURT: It is certainly the highest
kind of evidence to show that a man
charged with an offense like this has ad-
mitted that he was willing to marry the
girl.

A. He wants three thousand dollars-----

THE COURT: Never mind that now. On

what theory is that objectionable?

MR. STREITWOLF: | will withdraw
the objection.
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By Mr. Strieker:

Q. Yon started in to say that you were willing’
to marry the girl after this charge was made. A
Because | dont want to have any trouble, because
can t get no result, because they take, you know,
too much trouble, and | dont want to have so
much trouble in my head, and she said she want
to marry here. 1 said I will marry her. No, she
said. | want money. All right.

Mr. Strieker: That is all I have.

Re-Cross Examination by Mr. Streitwolf:

Q. You never had any conversation with Tillie
direct, after December, 1914, did you? A. No.

Q. When you said she wanted monev, you didnt
mean that Tillie said that? A. ThaUs what you
said. Aint you? You said you want money or
you will call her from Baltimore.

THE COURT: One minute, Just answer
tim question. The question is this, Mr.
Swilier: did Tillie ever say to you directly
that she wanted money? A. No.

Q. Now, | understood you to say that the day
you saw me in the train it was the next day that
you pleaded here to an indictment, is that right?

MR. STRICKER: | do not think he said
anything of the sort. | object.

THE COURT: Objection sustained. He
said within two or three days after the ver-
dict of the jury in the civil case

MR . STREITWOLF: | understood

him to say the next morning he pleaded the
indictment.

¢a
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MR. STRICKER: No.
THE COURT: Well, you may ask
whether he did say that or not.

Q. Didnt you say that the day after you saw
me you were in this Court, or in court, and
pleaded to the indictment? A. Two or three days
after. After that civil suit was.

Q. But I mean now, didn*t you say that the day
after you saw me that you pleaded to an indict-
ment here? Didnt you say that? A. | don‘t
mean—I dont understand what you mean.

Q. You were in Court here.

By the Court:

Q. What did you do the next day after you had
seen Mr. Streitwolf, as you say you did? A. | was
give bail.

By Mr. Streitwolf:

Q. You gave bail in this matter here we are
trying to-day? A. Yes.

By the Court:

Q. In other words, the day before you gave bail
in this case was the day that you saw Mr. Streit-
wolf? A. Yes, sir. Not day | saw him. The night
between 11 and 12.

Q. The night before between 11 and 12? A.
Yes.

Q. And right that very next day was when you
gave bail? A. Yes, sir.

Q When you got home the next morning
you gave bail? A. Yes, sir. He told to mine
brother-----
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THE COURT: Never mind what he told
your brother. That you cannot testify to.

By Mr. Streitwolf:

Q. The Judge has asked you and | would be
anxious to know were was the next occasion you
saw me! A. | don’t remember that.

Q. Tn New York was it? A. | don’t remember.

Q. New Brunswick? A. | don’t remember that,

Q. Philadelphia? A. | don’t remember.

Q. On any other occasion except the one you
speak of did you have a conversation with me?
Hid you ever have a conversation with me now
after you pleaded to that indictment?

MR. STREITWOLF: 1 object to the
witness using that note book.

THE COURT: You cannot look at that
book.

Q. Hid you ever have any conversation with me
after you were in this Court and gave bail?

MR. BURTON: May | object to that for
just a minute and state that there is going
to be confusion in both the minds of the
court and the jury 1 think regarding the
(question of giving bail. This gentleman,
as we have seen by the complaint, was ar-
rested on the warrant of Judge Sedaim
Now, the bail that he refers to was given
the next day, or two days following his con-
versation with Mr. Streitwolf, is that bail,
and not the bail- that was given in this
Court after a plea to the indictment, be-
cause the indictment was not found until
considerable time had elapsed between
the time of liis arrest and his pleading.

10
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THE COURT: The plain fact is, and
the only essential fact is, | mean to say,
in connection with this particular portion
of his testimony, that the very day after
the night between 11 and 12 o’clock when
he claims to have seen Mr. Streitwolf, he

10 gave bail. Whether the bail was given here,
or some other place, just what difference
does that make?2

MR. BURTON: | think it is important
“for this particular: that he may be con-
tradicted as to the time of this conversa-
tion, the date which he pled here and gave
bail is fixed.

THE COURT: Has he framed his ques-

20 tion as to that?

MR. BURTON: I think he should frame
his question particularly designating which
bail he is referring to. That is my objec
tion.

(Question repeated by the stenogra-
pher.)

THE COURT: Objection sustained. Re-
frame the question.

Q. At any time after the occasion that you saw
;< me on the train, did you have a conversation with
me? A. | think yes.
Q. Where? A. |1 don’t remember.
Q. Who was present? A. | think it is nobody.
That yon were in thirty-five Bleecker Street.
Q. What? A. That you was in 35 Bleecker
Street.
Q. I was in 35 Bleecker street? A. Yes.
Q. And is that where we had this conversation !
Vn A. Yon was there.

N
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Q. Twas at 35Rleecker street? A. Yes.
Q. I dont understand yau, sir. A. Can | look
on my book?

MR. STREITWOLF: No, | object.

MR. STRICKER: If he has anything
in his book whereby he can refresh his
memory. | submit he ought to be permit-
ted to consult it.

THE COURT: Depends a good deal on
when it was made, doesn’t it?

MR. STRICKER: Yes.

THE COURT; You can ask when it was
made.

By Mr. Strieker:

Q. What is that book you have there? A. | got
marked there Mr. Strieker was over there with
Florence— —

Q. Never mind. Whatever is written in that
book, when did you write into that book? A. That
time, you know, when he was there in Bleecker
street.

Q. The same day? A. No, two days after or
three days after.

Q. No. When did you put the memorandum in
the book that you want to look at, that is what |
want to know. A. Three or four days after he
was there.

Q. And is that the day when you say that you
saw him in the tunnel? A. No. That is about a
month after, about a month and a half or some-
thing like that.

Q. Why did you Awrite into that book his having
been at Bleecker Street, why did you do that? A

10

40
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1 tell you why, | Avas willing to take a warrant
and arrest, because was offer my witness fifty
dollars to go against me.

THE COURT: Strike that out.
MR. STREITWOLF: | was examining
IQ this witness.

THE COURT: You objected to this book
and Mr. Strieker claimed that he had a
right to use that book to refresh his
jmemory, and so he does, if the book was
made at the proper time. This wdtness was
asked when the memoranda was made in
the book, and he started off on something

elSls/'IR. STRICKER: He did testify it was

20 made two or three days after the occur-
rence.

THE COURT: Three or four days, he

SallSiR, STRICKER: | submit that is evi-
dence.

MR, STREITWOLF: I might be per-'
mitted to cross-examine him about that
book!

O By Mr. Streitwolf:
Q. Let me look at the book.
MR. STRICKER: Let him take the book.

A. He can understand nothing.

MR. STRICKER : That is his business.
It is not yours. He may. You cannot tell.

40
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By Mr. Streitwolf:

Q. How long have yon had that book, Mr.
Swiller? A. About a year.

Q. When did you write the memorandum on the
first page? A. | don’t remember that.

Q. The memorandum on the fourth page, when.
did you write that? A. | dont remember that.

Q. Or the memorandum on the last page ?

THE COURT: You do not need to go into
that. There'is too much uncertainty for
that to be used for the purpose of refresh-
ing his memory.

Q. Now, you say you saw me in Bleecker street?
A. Do you remember you was there?

Q. You say you saw me in Bleecker street? A.
I didn’t see you there, but you see somebody else
there, didn’t you?

Q. Do you say you didnt see me there? A. No.

Q. Now, did you see me in Bleecker street? A.
| did not. But you see somebody there ?

MR. STREITWOLF: | ask this, witness
be made to respond.

THE COURT,; Do not ask questions.

Q. Who lives at 35 Bleecker street? A. | don’t
know. Manufacture man there.

Q. You told me, you gave me Bleecker street in
answer to a question | asked you what other oc-
casion except that on the railroad- train did you
g\t/er tsee or talk to me, and you said Bleecker

reet.

20
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MR. STRICKER: | object.

THE COURT: 1 do not think that is his
testimony. He did refer to Bleecker Street,
bnt he didn't say that he met you at
Bleecker street. He has repeatedly said
that as to the second interview which he al-
leges, that does not know when nor where
it occurred.

MR, STREITWOLF: That is all.

M. R. STRICKER : That is all.

ABE SWILLER. a witness produced on behalf
of the defendant, being duly sworn on his oath,
according to law, saith:

Direct Examination by Mr. Strieker:

Q. Mr. Swiller where do you live? A. Five
Schureman.

Q. Are you married? A. Yes, sir.

Q. Keep house there? A. Yes.

Q. And you are in the feed business, and in
partnership with your brother? A. Yes, sir.

Q. How long have you lived at 5 Schureman
street? A. Since the house is built.

Q. Well the Court, Jury and myself dont know
when that is.

A. Well, I guess about four or five years.

g. When were you married? A. Last year,
1914. o )

Q. And were you living during the summer and
fall of 1913? A. Yes, sir.

Q. What floor did you live on? A. Second floor.
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Q. And after you got married in 1914, you con-
tinued to live in it? A. Yes, sir.

Q. Have there any changes been made in that
apartment? ,A. No, sir; except the front was
changed, but not the rooms.

Q. Speaking of the rooms, the apartment, are
there any changes? A. No. 10

Q. Have the doors, windows, or locks been
changed? A. No, sir. One lock was changed.

Q. Was it changed or was it added? A. Put a
new lock on.

Q. What kind of a lock? A. Yale lock.

Q And when was that yale lock put on? A.
gyell, it is about couple of days before my wed-

ing.

Q. You say that was in June, 1914? A. Yes.

Q\.(Then outside of the putting of that new lock? 20
A. Yes.

Q. The apartment is in identically the same
shape, as it was in the year 1913? A. Yes, sir.

Q. Who lived with you in that apartment? A.
Mine brother Max.

Q. The defendant here? A. Yes, sir.

Q. And during the month of September, 1913,
was he living there with you? A. Yes, sir.

Q. Was he there during the month of October,
1913? A. Yes, sir.

8. Where did you sleep in that apartment?' A
Bed room.

Q. And where did he sleep? A. Same bed. We
always used to sleep in same bed, but since | got
married----- -

Q. Hid you and he occupy the same bed during
the months, during the month of September and
the month of October? A. Yes.
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Q. 1913? A. Yes.

Q. Was there any time during those two months
that your brother was not sleeping with you? A.
No, sir. Always sleep with me.

Q. Did you see Tillie Esakov at that place at
any time, the girl that is making a charge against
Max? A. | see her one time in the store, she come
in and ask-----

Q..No. | am asking about the apartment? A.
No, sir.

Q. Did you ever see her at the store, and if so,
when? A. Yes, | saw her in the store.

Q. When? A. | don’t remember exactly the date.

Q. Well, was it in the summer or was it in the
fall of the year? A. Right in the fall of the year.

O. What was she doing at the store? A. Weil,
she come in and ask us if we will buy corn.

Q. Yes? A. Well, my brother told her we are
buving corn all husked, not in the stalks. Well,
she was staying there and she went out.

Q. Did she come back again? A. No, sir.

Q. Who was in the store at that time besides
you and your brother? A. Well, was Mike Shapiro,
the bookkeeper; Morris Schulman, the man keeps
across the way a dry goods store,

Q. Since this criminal charge has been made?
A. Yes, sir.

Q. May 10th, 1915, has anybody spoken with
you in reference to the dropping of this prosecu-
tion? A. Yes, sir.

Q. Who?

MR. STREITWOLF: | object.

A. Lawyer Streitwolf.
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MR. STREITWOLF: | object.

THE COURT: Why?

MR. STREITWOLF: | will withdraw
the objection.

Q. What did he say to you? A. Well, I will tell
you the first time.

Q. In the first place, how many times—was
there more than once that he spoke with you? A.
Well, he speak to me about six or seven times.

Q. Where? A. Well, one time I met him—one
time he called me up he wants to see me.

Q. Called you up how? A. Telephone.

Q. Yes. Now, when was that? A. Well, 1
guess was couple of months ago.

Q. Yes. Now, what did he say? A. Well, he
says, wouldnt you better be satisfied if your
brother settled that case. | said, how is it could
you settle it? He said, if you pay me five thou-
sand dollars for the girl, and two thousand dol-
lars for myself, and three dollars a week for the
baby, four dollars a week until ten years, and four
dollars a week until eighteen years. 1 said,- |
ain’t got so much money. He said, if you ain’t
so much money | ain’t got nothing to say.

Q. Well, when did you see him again?

MR. STREITWOLF: He said that was
over the telephone.

Q. Was this over the telephone or did you go
to see him? A. | went to see him.

Q Did you go to see him when he called you
up? A. Yes, sir.

Q. Where did you see him? A. Up at his office.

Q. Where? A. On George Viehman’s Building.
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Q. Did you see him at any other time! |A. Yes,
sir.  Then | have to pay the fine.

Q. What fine! A. Well, the five hundred dol-
lars, the verdict.

Q. Do you mean the judgment against your
brother! A. Yes. Well, | said, Mr. Streitwolf,
aint got the money to pay that judgment. He
says, | couldnt help that. Well, he says, you pay
the judgment, everything will he all right. Every-
thing will be all right if you will pay the judg-
ment. Pay the judgment, well, he says, now | will
make an appointment, Tillie and Ida and her
father and bring her down to New Brunswick on
Sunday. He said, you come to the office on
Sunday. *

Q. When was this! A. Well, was couple oi
months ago, after the verdict was paid. Well,
you come up, he says, you and your brother Phil
down to my office, he said, | wouldnt talk nothing
to Max, he said. He said, you come around with
your brother Phil, we will talk it over. Well,
mine brother Phil couldn’t come from New York.
And | went mineself. Was about three or four
o’clock in the afternoon, Sunday.

Q. Where! A. Down to Streitwolf’s office.

Q. Yes. A. Well, Streitwolf says, well, what
do you think to do. | said, why* the reasons the
girl, she don’t want anything, you always got to
talk.

By the Court:

Q. Which girl!  What girl was there! A. The
two of them was there.

Q. Which two! A. Sitting right there, Ida. and
Tillie.
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Q. When, was this? A. Was on Sunday.

Q. What month? A. Well, I dont remember
exactly thé month. Was right in the office Sun-
day afternoon when they come from Baltimore.

Q How long ago? A. Well, it is couple of
months ago.

THE COURT: Proceed.

A. Well, he says to me—I said, why the reason
the girl don't talk, you got all the talking. He
said, I am her counsellor. Well, | said to Mr.
Streitwolf, couldn’t | talk to Mr. Esakov himself,
what he want.

By the Court:

Q. Was he there? A. Yes, sir.

Q. Mr. Esakov was there? A. Yes, sir. And
Streitwolf says no. Well, | said, what do you
think to do, Mr. Streitwolf, now. He says, if you
wouldnt settle that case-----

By Mr. Strieker:

Q. Which case? A. That criminal case right
here now.

Q. Yes. A. Well, he says, | going—if he will
be indicted here, he says, and if they wont pay
nothing | will take him away off in some State
where they lynch him at. He says, | will take
him up there. He said, I will take him to Balti-
more and then | will take him up there, he says,
before | will find all about it. Well, | said, we
got a God. He said—I said I hope to God he said
he wouldnt be there. Then | couldn’t do nothing
with him that day. After that | met Mr. Lukécs.
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Q. No, don’t talk about anybody else. Just
yourself. A. Well, I have to tell you how I met
then.

Q All right, go ahead. A. Then | met Mr.
Lukacs on the train.

Q. Who is Mr. Lukéacs? A. Man lives on Peace
Street, New Brunswick.

Q. Yes. A. Well, he said to me-----

Q. Never mind what he said to you. As the
result of what he said, what did you do? A. Well,
Mr. Lukacs came up to me-----

Q Don't give us any conversation of what
Lukacs said. What did you do after you talked
to Lukacs? A. Well, Lukacs said-—

THE COURT: You were told not to tell
what Lukacs said. We do not care what
Lukéacs said.

A. Lukacs came up to me and says, | made
appointment-----

MR. STREITWOLF: | object.

Q. As the result of what he said, what did you
do? A. Well, he said, | got appointment with
Streitwolf, | went up to Streitwolf’s office, | did
not find him.  The office was closed.

Q. How long ago was this? A. About four
weeks ago. Then Lukacs seen me again, he says,
| got appointment— -

Q. Never mind what Lukéacs told you.

THE COURT: He can go that far.

A. Lukécs said, | got appointment with Streit-
wolf right in his house.
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Q. Who is Lukacs, who is he? A. Man lives on
Peace Street.

Q. Is he a friend of yours? A. No friend of
mine. No, no relation to me. Well, he says, |
got appointment at Streitwolf’s house, he said,
going to make a settlement before the twenty-
eighth—before the twenty-fourth. He said, after
the twenty-fourth that he wouldnt do anything.

Q. Twenty-fourth of what? A. Of this month.

Q. Go ahead. A. Well, then | get there, 1 was
talking to Streitwolf; Streitwolf says, | wouldnt
have no less than three thousand dollars.

By the Court:

Q, When was this and where was it? A. That
was Mr. Streitwolf’s house on 52, I guess, Liv-
ingston Avenue.

Q How long ago? A. About two weeks or
three weeks ago, Friday night.

THE COURT: Go on.

A. | come up there and he told me the same old
story.

By Mr. Strieker:

Q. No. Tell us what he told you. A. He said,
I wouldn’t take no less than three thousand dol-
lars; | want three dollars a week for the baby
until ten years and four dollars a week until
eighteen years. Well, 1 said, how would it do if
| ain’t got the money; | said, by thunders, | wish
I would have ten thousand or one hundred thou-
sand dollars; he said, if you had one hundred
thousand dollars it will cost you more money.

10
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Q. Did you see him after that? A. Well, no, |
said, Mr. Streitwolf, well, how you could arrange
to get money if the girl ain’t here. 1 says, you
bring on the girl, we will talk over the whole, she
may be satisfied to get married without any
money. He said, that is my business. Then I
ask him if it is a criminal case, how are you going
to settle. He said, the Prosecutor knows all
about it. | told the Prosecutor all about it. Then
Xwent to the Prosecutor with Lukacs and | ex-
plained to the Prosecutor the whole shooting
match. | asked the Prosecutor what to do.
Prosecutor said to me, you have to go to court.
He didnt answer nothing else. The Prosecutor
answered | have to go right to court. Didnt
answer nothing else.

Q. Have you ever seen the father of this girl
since this criminal charge has been made! A. No,
Sir.

By the Court:

Q. You said on a Sunday about two months ago
both the girls and father were there in Mr. Streit-
wolf’s office? A. Yes, | see him when they

Q. Is that true? A. I see him, yes.
By Mr. Strieker:

Q. | mean, did you speak with him? A. No,
Mr. Streitwolf wouldn’t let me do it.

Q. Well, did you speak with the father any
other place than Mr. Streitwolf’s office? A. No.

Q. Since this criminal charge has been made?
A. No.

MR STRICKER: Cross-examine.
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Cross-Examination by Mr. Streitwolf:

Q. The first occasion you referred to you say
was at my office, is that right? A. Yes, sir.

Q. The second occasion when you referred to
the payment of the judgment and everything
would be all right? A. Yes, sir.

Q. Where was that conversation? A. It come
right to your house.

Q. And the occasion of Sunday when Tillie and
the father were present, where was that conver-
sation? A. At your office. Smoking a cigarette
at that time, me and you.

Q. The fourth conversation, with Mr. Lukéacs?
A. Up to your house.

Q. Mr. Swiller, do-you know that lady’s name
(indicating) A. Yes, sir.

Q. What is her name? A. Mrs. Kamy.

. Where does she live? A. She lives Perth
Amboy.

Q. Does she live there now? A. | guess so.

Q. How long have you known her? A. | know
her about ten years, eight years.

Q. When did you see her before to-day? A.
Before to-day?

Q. Yes. A. 1 didn*t see her about three or four
weeks.

Q. You did, then, see her three or four weeks?
V\(hfre did you see her? A; Down in New Bruns-
wick.

Q. Did you send for her? A. No, sir.

Q Where did you see her? A. On Gfeorae
Street. . S

Q. Have a conversation with her? A. Yes, sir.

Q. As the result of that conversation did she go
to Baltimore for you? A. No, sir.
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Q. Did you know of her being in Baltimore last
week? A. No, sir.

Q. Coming back to this controversy, when was
it that Tillie called at the store in reference to
corn? A. Around the fall of the year.

Q. Is that your best answer? A. Fall of the
year.

ADJOURNED UNTIL TWO P. M.

Afternoon Session, Two P. M.
ABE SWILLER (Resumed):
By the Court:

Q. Did your brother know that you were to have
these different interviews with Mr. Streitwolf?
A. | told him.

Q. You told him that. In any of those inter-
views that you had with Mr. Streitwolf, was any-
thing said about marriage, between your brother
and this girl? A. Yes.

Q. What was said? A. Mr. Streitwolf said, let
him get married, but after two years they will
divorce and have nothing to do with her.

Q. When was that said? A. Well, said couple
of tim”s.

Q What did you say? A. | said, no. | say,
will marry her, let them keep house. Mr. Streit-
wolf said, no, after two years, let him divorce her.

Q. You say you told your brother those conver-
sations. Did you tell him about the marriage
proposition? A. Yes, sir.

Q What did he say to you? A. He said he
don’t like that. If he will marry her, let her keep
house. Streitwolf said he wouldnt let her do
that.

THE COURT : That is all.
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MEYER TERETSKY, a witness produced on
behalf of the defendant, being duly sworn on his
oath, according to law, saith:

Direct Examination by Mr. Strieker:

Q. Mr. Teretsky, where do you live? A. | live
7 Morris .Street.

Q. In the city of New Brunswick? A. Yes, sir.

Q. What is your business? A. Butcher busi-
ness.

Q Do you know Mr. Esakov, the father of—
Mr. William Esakov, the father of Tillie Esakov?
A. Yes, sir; | know him. | bought cows from him.

Q Do you remember an occasion during the
summer of 1913 when you spoke with him? A,
Yes, sir.

Q. Where? A. Well, | speak with him, he

Q. Tell me where it was that you spoke with
him? A. About the child.

Q. Where, where? A. Over there on the farm.

Q Whose farm? A. His farm.

Q. State whether or*not on that occasion he
said to you that he was going to get some money
out of Swiller?

MR. STREITWOLF . 1 object. 1 ask for
the conversation.

A. Yes, sir.

i MR. STRICKER: This is contradic-
ion—

THE COURT: Objection sustained.

MR. STRICKER: There was a founda-
tion laid for this in the cross-examination
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of the witness William Esakov, and the
direct question was asked him whether or
not he didn’t say certain things to this man
and another man and he denied it. Now,
my purpose is to contradict that.

THE COURT: | do not think that you
exactly quote the language that you put to
Esakov. | am not sustaining it on the
ground of the objection that was made.

(Question repeated by the stenographer.)

MR. STRICKER: I think I. can reframe
that.
THE COURT: | am not sustaining it on
the ground of the objection. Of course,
¢0 you can recite the conversation, because you
laid the foundation for contradiction.

Q. Did he, on that occasion, say to you that he
was going to ruin Swiller? A. Yes, sir.

Q. If not at that time, inside of a year or a
year from that time, or words to that effect?
A. Yes, sir.

THE COURT: I think that was the con-
m versation. That was substantially it.
MR. STRICKER: Yes.

, Q. Who was with you at the time? A. Luise
Schatzman, partner to me.

Q. Your partner, Louis Schatzman? A. Yes,
Sir.
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Cross-Examination by Mr. Streitwolf:

Q. Did he use the word “ruin”? Do you know
what the word “‘ruined ’means? A. What do you
man f

Q Do you know what the word “ruined”
means? A. | dont know what is.

Q. You don’t know what it means? A. | don't
know what it is.

Q. Then when you say that man used that word,
it is not so? When you say Mr. Esakov used the
word “ruined” in that expression you just gave,
it is not so? Did he use the word “ruined”?
A. | dont know what he used.

Q. Did you ever meet Mr. Esakov before that
time? A. Never.

MR. STREITWOLF: That is all.

Re-Direct Examination by Mr. Striker:

Q What language did he speak to you in? A
Well, he speak in Jewish.

Q. What word in Jewish did he use? A. Well,
he say, well, boys—what do you mean, you want
to tell you in Jewish?

Q. You were asked whether he used the word
“ruined,”'and you said no. Now, | want to
know what language he spoke in, when you say
Jewish. A. He speak Jewish.

Q. What word in Jewish did he use, that is what
I want to know? A. Do you want me to talk
English now, or in Jewish?

Q. I want to know which word he used in Jew-

ish. A. Well, he will say I am going to sell the
COWS NOW.
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Re-Cross.

Q. No, no, I dont care anything about the cows.
| want to know what, if anything, he said he was
going to ruin Swiller. A. Well, he say, boys

Q. I want you to get right down to what he said
about Swiller. A. Well he say, you will see by a
year later what | am going to do with Max
Swiller.

By the Court:

Q. When was this? A, Well, it was in July,
1913.

Q. Is that all he said? A. Yes, sir; that is what
he said.

Q. Had you ever met Esakov before? A. No,
sir.

Q. Did you ever meet him afterward? A. Never.
Afterward he sold the cows, he is going away, |
guess to Baltimore, | hear about it.

By Mr. Strieker:

Q. How did you come to talk about Swiller?
How did Swiller’s name come into the conversa-
tion? A. Well, I dont know. He used to thinii
talking about Swiller. I never speak about Swiller
with him.

Q. Who started the conversation about Swiller ?
A. Well, himself, Mr. Esakov.

MR. STRICKER : That is all.

Re-cross Examidation by Mt. Streitwolf:

Q. Did he say anything in that conversation
about Swiller and his daughter Lena having been
previously at the National Hotel in New York? A.
No.
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Q. Did he mention the name National Hotel f A.
No, sir.
~ Q. Did he mention his daughter Lena? A. No
sir.

Q. Didnt you ask him, what is the trouble with
Swiller? A. | never ask him. It is not mine
business.

Q. So for without any reason for it----- Al
never asked him.

Q. (Continued): —he said, I am going to get
satisfaction, is that the word, satisfaction with
Swiller?

THE COURT: “Boys, you will see what
I will do'with Swiller.”

A. Yes, sir. He say he will take all the money
what he can from him. That is what he told me.
Q. Didnt you testify in the civil case, when you
were asked, what did he say about Swiller, didn't
you say, “ he will see a little later, I will take sat-
isfaction from Max Swiller,” didnt you use those
twhprds? A. Well, | dont remember. Maybe | sav
is.

Q. Well, now, which is correct, the words you
give to-day or the words you gave at the civil
trial? A. Well, he will say he will get all the money
what he can.

Q. Get all the money he can? A. Yes, sir.

Q. Now, we have gotten three different expres-
sions. Now, which one of the three is correct,
what you said at the civil trial, what you said a
moment a go, or what you have just said? A.
Well, all the money what he can.

Q. Then what you said at the civil trial, that is
not true, is it? A. Well, | don’t remember.

10
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Q. If you said at the civil trial that he used
these words, “ he will see a little later | will take
satisfaction from Max Swiller,” that is not true,
he didn’t use these words, did he? A. Maybe I
say this, I didn’t remember.

MR. STRIETWOLF: Tﬁat is all.

LOUIS SCHATZMAN, a witness produced on
behalf of the defendant, being duly sworn on his
oath, according to law, saith:

Direct Examination by Mr. Strieker:

Q. Mr. Schatzman, what is your business? A.
flattie dealer

Q. And where do you live? A. Forty-three
John. ) )

Q. Is this gentleman who was just on the stand
a partner of yours? A. Yes, sir.

Q. Where were you living in July, 1913? A,
Forty-three John.

Q. During that month did you see William
Esakov? A. 1913, the month July was come

up=---- . ,
pQ. Wait a minute. Did you see him? A. Yes,

S"Q. On this occasion did Esakov say anything
about Max Swiller? A. Yes, he say right—

Q. Wait a minute. Did he on that occasion say
that he would ruin Max Swiller, if not at that
time, inside of a year, or words to that effect? A.
Yes, sir.
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MR. STREITWOLF: | object, “words
to that effect.” | think we are entitled to
the expression.

IHE COURT: Yes, you can bring that
out on cross-examination. “Words to that
effect,” very much qualifies the testimony.

MR. STRICKER: The foundation was
laid that way.

THE COURT: All right, it is in.

MR. STRICKER: The usual way of lay-
ing a foundation, using that language.

THE COURT: Go on, | have allowed it.

Q. Where was this said? AYhere were you at
the time when Esakov said this? A. It was on
mine wagon, right before Highland Park Bridge.

Q. And who was in the wagon with you? A. Ida
and Tillie and Meyer Teretsky and Mr. Eskovitz.

Cross Examination by Mr. Streitwolf:

Q. Do you know what the word “ruin” means?
A. Yes.

Q. What does it mean? A. It means he ruins
him with his business and he takes away the
money from him, you know, and then ruins from
his business.

Q. Did he speak in Hebrew? A. What say?

Q. Was this conversation in English? A. No.
he speak in Jewish.

Q. Who did you say was present when this was
had? A. Was Meyer Teretsky, mine partner, you
know, and was Tillie and Ida in the wagon.

Q. Then when the gentleman who preceded you
on the stand said that the conversation was at the
farm, he was mistaken? A. MJiat do you mean?

™
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MR. STRICKER: | object to that.

THE COURT: The objection is well
founded. Yon cannot characterize another
witness’ testimony in that way. Yon can
put the question, “it was not at the farm.”

Q. The conversation was not at the farm? A.
No. It was in mine wagon.

Q. Now, the civil trial----- A. Yes, Ssir.

Q. (Continued): —you testified, didnt yon? A.
Yes, sir.

Q. You were asked to give this conversation?
A. | dont know what you mean. | beg your par-
don, what you mean conversation? | don’t know
that.

Q. You were asked to tell what Eskav said
about Swilier at that time. A. Yes, sir.

Q. And when you testified at that time you told
the truth? A. Yes, sir.

Q. When you were asked, “what did he say
about Max Swiller,” didnt you say, “after he
told me he told me he was going to leave them out,
he going to leave the town with the two girls.” A.
Yes, sir.

Q. “And then you remember a little time later
I going to fix up Max Swiller, I am going to fix
up Max Swiller.” A. Well, I tell you-----

Q. You didnt say it there—then you added on
there, “that is all he told me.” One moment,
You didnt say there, did you, anything about
ruin? A. | will tell you if you want to know ever;/-
thing | say there, you know. 1 could tell.

THE COURT: You will tell what you
are asked to tell and what you are allowed
to tell.
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A. All right. 1 dont know what he means.
Q At?that civil trial, you didnt use the words
“ruin”?

THE COURT: Did you use the word
‘1ruin ?7’

Q. Did you use the word “‘ruin?” A. | couldnm
remember that.

Q. | asked you on cross examination there, “he
said he was going to fix Max Swiller?” * A. Max
Swiller; yes, sir.” A. He told-----

Q. One moment. In that conversation you gave
at the civil trial your memory was a little better
as to that conversation, than it is to-day, was it
not? A. What do you mean?

Q. Six months ago the details of the conversa-
tion had in 1913----- A. Yes. '

Q. (Continued): —was clearer in your mind
than it is to-day? A. Same thing.

Q. Now, why don’t you use the word “ruin,” in
the conversation at the civil trial, when you were
asked to give the conversation? A. Well, [
tell you, if the Honor Judge let me tell. | tell
you. If you don’t tell me which is catch point
like this, 1 dont understand you. That is the
way.

Q. Something must have been said about Max
Swiller that led up to this conversation? A. Yes.
He told me he going to fix Swiller. | ask him,
what you mean fix Swiller. Well he say, I goin®
to take away the money and he wouldnt keep no
more feed store. He said he going to fix Swiller.
I say, what you mean, going to fix Swiller. He
said, going to take away the money and he have
?r? tmore feed store, and | hear later he told me

at.
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Michael Shapiro—for Defendant—Direct.

Q. You didn't testify to that at the civil trial!
A. That is the same in civil trial hut he didnt
let me talk. Same thing there.

Q. Had Mr. Swiller at that time said anything
about his daughter Lena that led up to that con-

10 versation? A. No, sir; | never was speaking with

him about that.

Q. Did he speak about the National Hotel that
led up to that conversation? A. No, sir; never
speak to Mr. Swiller about that.

MR. STREITWOLF: That is all.
MR. STRICKER: That is all.

20 MICHAEL SHAPIRO, a witness produced on
behalf of the defendant, being duly sworn on his
oath, according to law, saith:

Direct Examination by Mr. Strieker:

Q. Mr. Shapiro, where do you live? A. 32
Hiram Street.

Q. And where are you employed? A. By Swil-
ler Brothers.

Q. How long have you been employed by Swil-

A ler Brothers? A. About five years.

Q. Were you employed in Swiller Brothers
during the fall of 1913, that is, were you present
at your work? A. Yes, sir.

Q. Do you remember an occasion during the
month of September or October when Tillie Esa-
kov came to your establishment in reference to
the purchase of some com? A. Yes, sir.

Q That is, the sale of corn on the part of her

40 People?  What time in the day did she call? A
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Why, it was before noon. Between the hour of
eleven and twelve, somewheres through that time.

(?. You say it was between eleven ana twelve
o’clock? A. Yes.

Q. Who was at the store when she came? A.
Why, it was Max and Abe and Mr. Schulman and
myself.

Q And what, if anything, did the girl say?
A. The girl walked in and asked if we would buy
their corn. Mr. Swiller, Max Swiller, said that
the sale is so near that he will wait until the sale
comes.

Q. What did the girl do then?. A. Walked out.

Q. Did she come back again that day? A. |
havent seen her.

Q. Were you in that store all that day? A
Yes, Sir.

«Q Until what time? A. Until about seven
o ‘clock.

Q. And during the time that you were there did
you see her? A. No, sir; not after she left.

Q. Did you ever see the girl afterwards? A. |
see her afterwards; yes, sir.

Q. How long afterwards? A. Two or three
months.

Q. Where? A. At the store.

Q. Was she alone or was somebody with her?
A. Someone with her.

Q Who was with her? A. Her sister.

Q And what happened there? A. Why, she
come in the office and Max Swiller had a customer
so she went out. Then they went outside, and |
haven seen them afterwards.
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Direct.

By the Court:

Q. You say that that was two or three months
after the time that she was there about the corn?
A. Yes, sir; | dont exactly remember.

Q. When did she go there about the corn? A.
The latter part of September.

THE COURT: Proceed.

Cross-Examination by Mr. Streitwolf:

Q. The occasion when Tillie and lda called?
A. Yes, sir.

Q. They had the baby with them? A. Yes, sir.

Q. Your memory is just as clear as to the con-
versation that she had there in September, 1913,
as to the events that you have testified to? In
other words, the events you have testified to are
just as clear in your mind as the conversation you
heard in that store in September when Tillie came
down about the corn, is that right? A. Yes, sir.

Q. Tillie and Ida and the baby came down. «Did
you hear the conversation? A. No, sir.

- MR. STREITWOLF: I think that is all.

Re-Direct Examination by Mr. Strieker:

Q You say it was two or three months after
when those girls came with the baby, Mr. Shapiro?

THE COURT: That is what he said.
MR. STRICKER: I desire permission to

ask him again.
THE COURT: Surely, to test him.
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A. | think it was, but | cant say sure, because
I don’t exactly remember. | remember seeing
them, but what month it was-----

Q. What year did those girls come there with
the baby? A. | think it was about 1914.

Q. And what year was it that the girl came
there with the corn proposition? A. | think that
was about 1913. Pardon me, that is about a year.
A year and over.

MR. STRICKER: That is all.
MR. STREITWOLF: That is all.

MORRIS SCHULMAN, a witness produced on
behalf of the defendant, being duly sworn on his
oath, according to law, saith:

Direct Examination by Mr. Strieker:

Q. Mr. Schulman, what is your business A. |
had a clothing store.

Q. You have a clothing store? A. Yes.

Q. Now? A. No, not now.

Q, What is your business now? A. Now | am
a peddler.

Q. And where do you live? A. | live 280 Bur-
net Street..

Q. And where did you live in the year 1913?
A. 280 Burnet Street.

Q And how near is that to the feed store of
Swilier Brothers? A. It is only across the street.

Q Were you in the habit of going into that
store while you were living there? A. Yes, | go
in there all the time.

20
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Q. | am asking yon a simple question, Mr.
Schulman. Were you in the habit of going into
that place while you lived there, yes or no? A.
Yes, | used to go in there.

Q. Were you in that store during the latter part
of September, or any time during the month of
October, 1913, on an occasion when Tillie Esakov
called there for the purpose of offering for sale
some corn? A, Yes, sir; | was there that day.

Q. Who else was there? A. It was Max Swiller
and Abe Swiller and Mike Shapiro.

Q. The gentleman that just left the stand?
A. Yes.

Q What time of the day was it that the girl
called? A. It was before dinner.

Q. How much before dinner? A. About eleven,
after eleven, before eleven, | couldn’t tell you that,
but it was before dinner.

Q. What did she say? A. She said did Mr.
Swiller want to buy some corn. And Mr. Swiller
said he wouldnt buy any corn now. And she
leave the office, she was out.

Q. Anybody go out with her? A. No.

Q. Did you see her again around there that
day? A. No.

MR. STRICKER: That is all.

Cross-Examination by Mr. Streitwolf:

Q. You were at the Esakov sale, were you not?
A. | was in the sale.

Q. Was this conversation before or after the
sale? A. What?

Q. When Tillie came down to the store? A.
The sale was after.
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Q. | ask you whether the conversation of Tillie
was before or after the sale. A. Tillie was before
the sale.

Q. Before the sale? A. Before the sale.

Q. Are you clear about that? A. Yes, sir; |
am sure.

Q. Sure about it? A. | am sure, because | was
with Mr. Abe Swiller at the sale.

Q. At the sale? A. Yes, sir.

Q. There isn’t any doubt about it in your mind
at all? A. No.

Q. You testified at the civil trial, didn’t you?
A. Yes.

Q “Q. Was it before the day that Tillie was
in the store, or was it after that, referring to the
sale?” *“A. No, it was a couple of days later.”
“ Q. Some days later?” *“A. Yes.” Didnt you
so testify? A. The sale was a couple of days
later. | don’t remember how long it was, but the
sale was later. | couldnt tell you exactly how
many days, but it was later, after the girl come to
the store.

Q. Then when you testified at the civil trial that
it was some days later, you were mistaken, is that
right? A. | guess | am not mistaken. It was a
couple of days later, or a couple of weeks. | can’t’
tell you now, I dont remember.

MR. STREITWOLF: All right
MR. STRICKER : That is all.
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Motion for Jury to View Premises.

MB. STRICKER: Now, | presume we
are going to finish, this case to-day. | am
about to call three or four short character
witnesses and then the case will be at an
end, and | desire to make a motion to have
the jury view the premises where this
alleged assault is said to have taken place.
The trip to the house can very easily be
made in five minutes, and the return trip
ought not to take any longer, and | dare
say that it would not consume any more
than twenty minutes of the Court’s time.
| appreciate that time is very valuable, but
I think it would be of great help to the
Court and jury if this motion were granted.
The reason why | make the application at
this time, in order that it might be done
while we have the benefit of daylight.

THE COURT: Where is the necessity
for the jury to do that?

MR. STRICKER: The testimony here
shows that those premises are in identically
the same condition as they were on the day
when this affair is alleged to have taken
place, and | think that the jury have a right
to know just exactly what the means of
communication were m that apartment;
what opportunity, if any, the prosecuting
witness had to open a window, or to make
her outcries, or to make her resistance ef-
fective, if any she offered, and | think in
that particular it is most valuable. Other-
wise | might have to put witnesses on to
describe this place, and make certain mea-
surements, which, of course, would con-
sume more time and the jury would not get
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it as intelligently as they would by a
physical inspection. And if it involved the
consuming of an obnormal quantity of time
| should not impose upon the Court with
this motion, but I submit in the final analy-
sis we will save a great deal of time and we
will be able to decide this case more intelli-
gently if the motion is granted.

MR. FLORENCE: I cannot see how this
jury could go to these premises now, two
years and over after this event took place,
notwithstanding one of the defendant’s wit-
nesses testified that the house is in the same
condition to-day. And the nature of this
case is not such as to require a view. The
time absorbed in this, and it is out of the
ordinary in the trial of cases of this kind
that the jury should be asked to go and
view the premises at this time. There is
nothing to be learned that could be testi-
fied in this case by competent witnesses.

MR. STRICKER: Have you seen the
premises ?

MR. FLORENCE: The State objects. |
have not.

MR. STRICKER: I have seen the prem-
ises, | have inspected them personally and
it is the personal inspection that prompts
me in making this motion.

MR. FLORENCE: Did you inspect these
premises in 1913?

MR STRICKER 1No, sir.

MR. FLORENCE: That is when this
crime took place.

30
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THE COURT: | have no recollection of
any testimony that in my judgment make:
an inspection of these premises necessary.
I do not know of any salient facts to which
the condition of the premises are particu-
larly pertinent.

MR. STRICKER: May | be permitted
to direct your Honor’s attention to that
testimony?

THE COURT: Yes.

MR. STRICKER: It appeared in the
testimony of the prosecuting witness that
there was a window in the bath room which
was so high that she could not reach. She
testified that there was a window in the
kitchen and that there was a table there
and that table made it impossible to reach
this window. A physical inspection of
those premises will show the contrary.

THE COURT: Will show what?

MR. STRICKER: It will show in the
first place that the window was not too
high, in the bath room, that the same con-
dition existed with the kitchen window, that
even though the table was there—there was
a table there when I inspected the premises
—that it was very easy to open the window.
That there was nothing about those win-
dows that indicates, even at this time, that
it was not possible to open them. Now,
why my friend the Prosecutor should ob-
ject to the inspection of these premises I
don’t know.

THE COURT: It is not so much a ques-
tion of why he objects, as it is why you
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make an offer that is so nnnsnal as this in
a criminal case; and | cannot see any need
of it. Take, for example, the question of
the table. How do we know what size
table was there at that time?- Now, the
jury have the evidence of this girl for all it
is worth.  She says that she could not open
the window. The defendant says that any-
one could open the window, that is substan-
tially what he says, now* this girl was-----

MR. STRICKER: Why, no, there is no
evidence on the part of the defendant, so
far as | recall.

THE COURT : Why, he told about the
rooms, and the arrangement of the rooms.

MR. STRICKER: | do not recall any
testimony about any window.

THE COURT: If there was not any tes-
timony about the window, then you should
Rave brought it out. You cannot bring it
out as a matter of right by getting the jury
to go down and look at it for themselves.

MR. STRICKER: Certainly not, but if
the jury goes down there and views those
premises, | do not think it is. necessary for
me to bring it out. If they are satisfied
that the premises are in identically the
same condition, structurally as they were
at that time. There is another feature
about this: | found a door there, that is,
there is a door that opens on an open porch,
that has not been described by this girl.

THE COURT: Where is the pertinency
of all that? That may be a matter of ar-
gument. Suppose you could show that
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girl could have easily gotten away from
there, here is a girl that was six days less
than fifteen years of age at the time this
assault, she alleges, occurred. Of course,
this is a very important case. Involves
one of the most serious crimes known to
our criminal calendar. This is the second
time an application has ever been made to
me for a view of the premises, and I.do not
believe in it as a matter of arriving at a
true determination of the issue in the gen-
eral line of cases, and | cannot see where
there is sufficient reason for sending the
jury down there to look at the place. Then
it would bring open the question as to
whether it is in the same physical condition
now as it was then. | believe there is some
testimony that it is in the same physical
condition now, with the exception of a
lock. And in a case like this, a structure,
it is something of a permanent nature,
there is not any likelihood of there being
any change in the general physical struc-
ture of the building. What do the jury
think about that?

NINTH JUROR: | think it is wholly
unnecessary.

MR. FLORENCE: There is another fea-
ture : there may be a location of the furni-
ture in those rooms that might prejudice
the mind of 'the jury.

THE COURT: Certainly, there is that.
And the furniture has been all changed, ac-
cording to Abe, since he married. He has
added furniture there, and there is too
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much danger of there being confusion in
the minds of the jury. They have the evi-
dence on the one side and the other, and if
that is not sufficient, you can bring wit-
nesses- | do not think that is going to have
much weight, that is my own judgment,
with the jury in the determination of the
specific issue or issues involved under this
indictment. Proceed with the ordinary tes-
timony.

MR, STRICKER: May | pray an ex-
ception?

THE COURT: If it is exceptionable. |
do not grant the exception, but the excep-
tion is entered. The motion is denied, and
the exception is prayed for.

MR, STRICKER: | do not pray an ex-
ception to Your Honor’s denying my mo-
tion, but the comments that Your Honor
made in denying it.

THE COURT: What do you mean by
that ?

MR. STRICKER: Why, Your Honor’s
declaration, that in your opinion such in-
spection or such jury view is not necessary.

THE COURT: Dont I have to give it?

MR. STRICKER: Oh, yes.

THE COURT: A matter that is ad-
ddressed to my discretion and you argue
it and | give you my reason why | do not
think it is necessary. And | say to the
jury right now that my reason has no in-
fluence whatever upon them in the determi-
nation of the facts. The matter is ad-

40
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dressed to my discretion. | do not want to
sit here, and have it thought I am ar-
bitrarily deciding against you without giv-
ing my reason. But that is not to sway the
jury and the jury will understand that.

ABE SWILLER, re-called.

Direct Examination by Mr. Strieker:

Q. Mr. Swiller how many rooms are there in
that apartment? A. Four.

Q. And as you come up the stairs, which is the
room that you come into? A. The kitchen.

Q. And to the right of that kitchen is what? A.
Dining-room.

Q. Where is the bath room in that? Does that
connect with the kitchen or not? A. Yes, sir.

Q. And what other room is there there, or
rooms? A. bed rooms, right from the kitchen, go
right to the bed room this way, and on the right
hand side is the dining-room and the parlor.

Q. How many doors are there leading out of
that kitchen? A. Two.

Q. Where do those doors lead to? A. One goes
to the front and one goes on the porch.

Q. And isnt there a third one that connects
with the bath room? A. Bath room, yes.

Q. Is there a window in the kitchen? A. Yes,
Sir.

Q. And was there a table at that window? A.
Yes.

Q. And how big was that table? A. Well, just
as low as the window.
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,Q How wide? A. A Kitchen table.

. Q. How wide is it? A. Oh, I guess about two
oot.

Q. Well, was it as wide as the window? A. Oh,
just as wide as the window.

Q. And how high is the bottom of that window
from the floor? A. Just up to the-----

Q. That don’t mean anything. The jury wants
to know that Mr. Swiller. A. Just as high as that
bar (indicating).

Q. And how high is it from the bottom of the
window to the top of the first sash, that is one-
half of the window? A. Well, | guess it is as high
as that (indicating.)

& That is, from that rail? A. Yes.

Q. Would a girl of Tillie’s size have any trouble
in lifting that window? A. No.

Q. Now, is there a window in the bath room? A.
Yes, sir.

Q. And how high is that window from the floor?
A. A little higher than the kitchen window.

Q. How much higher? A. Not very much.

Q. Well. How much? A. Oh, | guess about six
inches.

Q. And does that open up or down? A. Opens
up sideways on a pair of hinges.

Q. What holds that in place? A. A little hook.

Q. Was there ever any lock on that window? A.
No, sir.

Q. Or was there ever any lock on any of the
windows in that house? A. No, sir.

Q. Isn't there a door-----

MR. STRICKER: 1 think he has testi-
fied there was a door out of the kitchen, on
to the back porch.

THE COURT: | do not know that.
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Q. Is there a door there that goes onto the back
porch? A. Goes out of the kitchen.

Q. Alongside of this window? A. Yes.

Q. And was that door there? A. Since the house
was built.

Q. Was it there in 1913? A. Yes, sir.

MR. STRICKER: Take the witness.
MR, STREITWOLF: No questions.

By the Court:

Q. What did you mean when you say that the
windows were not locked? What do you mean by
locked? Locked with a lock and key? A. No, just
a little turn. A latch.

. Were there latches on that window? A. Yes.
. The ordinary latch? Was it like the latch on
that window there (indicating) ? A. Yes.

Q. That is what you mean, it did not have any
lock on, but just a latch like that? A. Yes.

THE COURT: That is all.

By the Court:

Q. You said that the table was long enough to
cross the whole window, is that right? A. Yes.

Q. How wide was it the other way? A. | guess
it is as wide as that bar, a little over twice.

Q. You do not mean the table? A. No.

MR. STRICKER: I think I can straight-
en out that for Your Honor. | have had
the privilege of being there.

Q. How far from here, as an estimated point,
was the table away from the window? A. About
three planks like this.
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Q. That would bring it about here (indicating)
from the window! A. Yes.

Q. Could you reach from the floor over the table
to the latch on the window? A. Yes, sir’

Q. How often had you seen this girl Tillie be-
fore September, 1913? A. She used to come with
her mother in town.

Q. How much shorter was she then than she is
now? A. Well, | guess ain’t much shorter.

Q. Did you ever see Tillie in your house? A
No, sir.

Q. And you were the man who rented the house?
A. Yes, sir.

Q. And you still rent it? A. Yes, sir.

Q. Is that table still in front of that window? A.
Yess, sir.

Q. Same table? A. Yes, sir.

Q. Been there all the time since you have been
there? A. Yes.

By Mr. Strieker:

Q. That window is about the same as | am in
front of yon? A. Yes.

Q. And the table stands out this way, doesnt it?
A. Yes, sir.

Q. And here is the door alongside of the table,
IS that correct? A. Yes.

Q. So that a person wishing to open—put his
hand on that window, can stand alongside of that
table? A. Yes, sir.

Q. And reach—get the latch without any diffi-
culty, isnt that correct? A. Could reach it right
with his two fingers, reach it right up; very well.

Q. A person does not have to lean across the
table to do that, they walk over to the door here ?

40
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A. They walk right up behind to this door and get
the latch.

By the Court:

Q. Then the table does not go. across the whole
window, does it? A. The table goes right across
the window.

Q. You mean after you get to the side of the
table you can lean over that way? A. Yes. Not
in front of the table. Sideways right by the door.

Q. The door jamb, or the door trimming and the
window are together, arent they? A. They are
together.

Q. And the door is right alongside of the
window? A. Right alongside of the window.

Q. This is the kitchen, is it? A. Yes.

By Mr. Strieker:

Q. And that door leads out on the back porch?
A. Back porch, yes, sir.

SAMUEL RATNER, a witness produced on
behalf of the defendant, being duly sworn on his
oath, according to lawr, saith:

Direct Examination by Mr. Strieker:

Q. Mr. Ratner, you are a Rabbi of the local con-
gregation here? A. Yes, sir.

Q. And have been here how long? A. Thirteen
years.

Q. Do you know Max Swiller, the defendant
here? A. Yes, sir.
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Q. How long have you known him? A. Oh, nine
or ten years.

. Q. And do you have occasion to mingle with his
friends and among the people? A. Yes, sir.

Q. Among whom he resides? A. Yes, sir.

Q. Do you know what his reputation is for
morality and chastity? A. Well, | always heard
of him good.

Q. Well,-do you know what his reputation is?
A. Good.

Q. You say it is good? A. Yes.

Cross Examination by Mr. Streitwolf

Q. Where do you live, Mr. Ratner? A. I live in
Highland Park. Q. long have you been living in
Highland Park? A. The last three yee’¥s.

Q. Then when you testified to his reputation,
you testified to his reputation in Highland Park?
A. Well, reputation of New Brunswick where he
lives, because I am here.

Q. How do you know—where is the synagogue
in which you are the Rabbi? A. Richmond street.
. Q. How often do you hold services? A. Twice a

ay.

Q. Every day? A. Yes, sir.

Q. So that you are pretty busy with your duties
as Rabbi, your time is taken up pretty well? A.
Well, not so well.

Q. How do you know that Mr. Swiller’s reputa-
tion is good? A. Well, | never heard of any-
body—

Q. For morality and chastity? A. | never heard
of anybody talking in regards to morality or
chastity against Mr. Swiller.

20
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Q. So yon base yonr conclusion upon the fact
that you never heard anybody say anything about
it? A. | never heard anything against him.

MR. STREITWOLF : That is all.

LOUIS J. BELLOFF, a witness produced on
behalf of the defendant, being sworn on his oath,
according to law, saith:

Direct Examination by Mr. Strieker:

Q. Doctor, where do you live? A. 222 George
street. _ )

Q. And what profession do you practice? A.
Veterinary surgeon.

Q. And do you know Max Swiller, the defendant
here? A. Yes, sir.

Q..How long have you known him? A. Why,
ever since he came to New Brunswick. | cant
the exact time, but | remember distinctly when he
first came here.

Q. A number of years? A. A number of years.

Q. Your practice takes you into his neighbor-
hood? A. Yes, sir.

Q. And throughout the entire city? A. Yes, sir.

Q. And do you know what his reputation is in
the community in which he resides, as to his
morality and chastity? A. Never heard anything
against him up until this-----

Q. Do you know what his reputation is, | am
asking you? A. Well, it has always been all right
as far as | know.

MR. STRICTER: Cross-examine.
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Cross Examination by Mr. Streitwolf:

Q. You base the conclusion upon the fact that
you have never heard anything different, is that
right, doctor? A. | didn’t get that.

Q. You base your conclusion upon the fact that
you never heard anybody say thing about him? A.
No. | have had business dealing with him.

Q. So what you know about Max Swiller’s repu-
tation was through your personal association
with him? A. That is in a business way.

Q. You have no occasion to have any social re-
lations with, his friends, social relations now, do
you? A. That depends upon corcumstances.

Q. And I will ask you what social friends you
have relations with upon which you could predi-
cate your conclusions? A. Well, | couldnt say,
just his friends.

Q. You dont know who his friends are, you
dont know who his acquaintances are, do you?
Isn’t it a mater of fact, doctor, that all you know
is that you have never heard anything about Max
Swiller’s chastity or morality? A. | never heard
anything about him, and | have had occasion of
being called down there any time of the day and
any time of the night, and whenever | came there.
Mr. Swiller was in that office.

Q, Do you know what reputation means in the
sense that it was asked of you? A. Well, | prob-
ably don’t understand your question.

Q. Did you know what Mr. Strieker had refer-
ence to when he referred to the word *“reputa-
tion?”  (No answer.)

Q. If it was intended by you to give an expres-
sion as to how Mr. Swiller was held in general
repute in the neighborhood where he resided,

20
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do you think that you would be qualified to give
an answer? A. Well, as far as | would know about
him.

Q. Just based upon personal relations only? A
Exactly.

MR. STREITWOLF: That is all.
MR. STRICKER: That is all, doctor.

JOHN BERNHARDT, a witness produced on
behalf of the defendant, being duly sworn on his
oath, according to law, saith :

Direct Examination by Mr. Strieker :

Q. Mr. Bernhard where do you live? A. Ward
Street, Lee Avenue.

Q. In the city of New Brunswick? A. In the city
of New Brunswick.

Q. What is your business, Mr. Bernhardt? A.
General contractor.

Q. How long have you lived in New Brunswick?
A. All my life.

Q. How long have you known the defendant,
Max Swiller. A. Oh, | suppose | wil about five
or Six years.

Q. And has he lived in New Brunswick during
all that time to your knowledge? A. Yes, sir.

Q. Do you know what his reputation is for
morality and chastity in the community where he
resides, that is, in New Brunswick? A. No, sir.

MR. STRICKER : That is all.
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Cross Examination by Mr. Florance:

Q. What is your business, Mr. Bernhardt? A,
General contractor.

Q. Have you ever worked for the Swiller’s? A.
Yes, sir.

MR. STRICKER: This witness said he
did not know his reputation.
MR. WLORANCE: Very well.

GEORGE BOWNE, a witness produced on be-
half of the defendant, being duly sworn on his
oath, according to law, saith:

Direct Examination by Mr. Strichers

Q. Mr. Bowne, where do you live? A. 121
French street, New Brunswick.

Q. What is your business? A. Well, at the pres-
ent time | am head of the trucking firm of John
Bowne and Sons.

Q. How long have you lived in New Brunswick?
A. All my life.

Q. Do you know Max Swiller the defendant? A.
Oh, yes, 1 know him.

Q. How long have you known him? A. Well, |
should .judge from about 1908.

Q. Up to the present day? A. Yes.

Q. Do you know what his reputation is in the
community where he resides for morality and
chastity? A. | should say very good.

MR. STRICKER: Cross-examine.
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Cross-Examination by Mr. Florence:

Q. On what do you base that opinion, Mr.
Bowne? A. Well, on the opinion of what the pub-
lic and people in general thinks about a man.

Q. Have you ever discussed the reputation of

10 Mr. Swilier with anyone? A. Well, | wouldn’t—
I dont know as | can answer that question

Q. Well, have you ever discussed the reputa-
tion for morality and chastity of Max Swiller with
anybody? A. Well, | should say, yes.

Q. With whom did you discuss it? A. Well, |
don’t know. It was so long ago that I dont know
as | could recall the name. It was when | was in
the newspaper business.

20 Q. Then his reputation has been a matter of
discussion in the newspaper world? A. Oh, no.
It was only my own personal-----

Q. On what do you base that opinion that you
express of his reputation in the community for
chastity and morality? A. Why, | base it on what
—common knowledge, what people might think
about him, or what they do think about him.

Q. Let us find out how you acquired that com-
mon knowledge. Whom did you converse with
with regard to the reputation of Max Swiller for
morality and chastity? Now, limit yourself to
that. .

THE COURT: And preceding October.

Q. And preceding October, 1913? A. Well, as
| say, it is such a long time ago | don’t know as |
could specifically-----

Q. You have a pretty gdod memory, Mr.

40 Bowne? A. Well, | used to have.



229

George Bowne—for Defendant—Cross.

Q. That was while you were in the newspaper
business? A. Exactly.

Q. And you have lost your memory since that
time? A. Some of it, yes.

Q. As a matter of fact, you have never con-
versed with anybody about Max Swiller’s repu-
tation, have you, Mr. Bowne? A. Oh, yes.

Q. Now, who was that? A. Well, as | said be-
fore, I couldn’t exactly say who it was, because it
was possibly in 1909, 1910, when | started—or
when | got interested in the trucking business.

Q You were in the trucking business in 1909
and 1910? A. Yes,

Q. At the same time you were in the newspaper
business? A. Exactly.

Q. And then did you ever do any work for the
Swiller Brothers? A. No, sir; | did not.

Q. And what was the occasion for your ascer-
taining the reputation of Max Swiller for chastity
and morality? A. Well, they wanted to do busi-
ness with me and, of course, | wanted to know who
I was doing business with.

Q. And did you do business with them? A. Oh’
yes.

Q. You just said a moment ago you didn’t do
any business. A. | mean | didnt do any work.
Possibly | didn’t interrogate your question right.

Q. Then you distinguish between the words
“work” and “business” A. Oh, yes.

Q. What did you mean by business? A. Well,
I mean if | ever did any contracting work, or hired
teams to him, or something like that.

Q. As a matter of fact, then, you have done
business with Swiller Brothers? A. Oh, yes, |
have done business.

bn

30
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Q. How long have you done business with
them? A. Well, | should judge from about 1909.
Q. Right up to the present time? A. Yes, sir.

Q. Still working for them? A. Still doing busi-
ness with them.

Q. And yet you can’t say how you acquired
your knowledge of their reputation for morality
and chastity? Now, possibly integrity might be
a different proposition. A. Exactly. Why, as |
said, it is so long ago that I don’t think I would
be doing myself justice if 1 even attempted.

Q As a matter of fact, you don’t know any-
thing about his reputation for morality and chas-
tity, do you, Mr. Bowne? A. As | say, what com-
mon knowledge.

Q. Based upon what you cant say? A. Based
upon what | have gathered from going around in
the newspaper world.

MR. FLORANCE: That is all.

Re-Direct Examination by Mr. Strieker:

Q. How long were you in the newspaper busi-
ness? A. From September until-----

Q. Give us the number of years? A. From
1902 until June 29th, 1914.

Q Eleven years? A. Yes. | have spent all
my life in it up until these few months.

By the Court:

Q. Did you ever hear anyone discuss Max Swil-
ler’s relations from a sexual standpoint? A.
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Q. Before October, 1913! A. | will say this,
that 1 was always told that he was no friend of
the ladies.

THE COURT: That is all.
MR. STRICKER : That is our case.

DEFENDANT RESTS.

STATE’S REBUTTAL TESTIMONY.

AUGUST C. STREITWOLF, a witness pro-
duced on behalf of the State, in rebuttal, being
duly sworn according to law on his oath, saith:

A. August C. Streitwolf. 1 reside at Number
59 Livingston Avenue, New Brunswick; have an
office at 40 Paterson Street, New Brunswick, New
Jersey. Mr. Strieker, do yqu insist that | shall
interrogate myself!

MR. STRICKER: Could not the Prose-
cutor do that! It makes the work so much
easier for us.

THE COURT: Put it in narrative form
and then the Prosecutor can put the ques-
tions to you.

A. The first conference with Tillie Esakov, and
my first connection with the case, commenced
about the early part of January, 1915. | advised
a civil suit.

MR, STRICKER: Now, I do not want
to impede Mr. Streitwolf’s testimony, but
I submit that-----

10
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THE COURT: Do you object?

MR. STRICKER: | object to this.

THE COURT: Objection sustained. This
is rebuttal.

MR. STRICKER: Exactly. | was going
to suggest this be limited to rebuttal.

A. The only proposition of settlement that was
presented to my attention-----

By the Court:

Q. As | understand it, Mr. Streitwolf, you now
go on the stand for the purpose of contradict-
ing----- A. Yes, sir.

Q. (Continued) — -the specific allegations
made by certain witnesses who asserted that a
cash settlement was at different times proposed
by you? A. Yes, sir:

Q. In consideration of the prosecutrix or her
father or those who could influence her affecting
an ending or termination of this criminal pro-
ceeding against the defendant? A. Yes.

Q. And that being so, | think that the proper
way of meeting that is by taking up each one of
those different interviews and confining yourself
to what those different witnesses have said. And
then you cannot only say, | never said so and so,
but you can also state what you did say at that
particular time. A. In reference to the conversa-
tion alleged to have been stated by Max Swiller
on an occasion of having met me on a train the
day before he gave bail, I never had any such con-
versation, or any conversation with him. It is
true that I saw Mr. Swiller, his father and his
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sister-in-law at the Jersey City station of the
Pennsylvania Railroad Company on the day prior
to the time that he gave bail, on which occasion |
was waiting for a tube train to take me to the
Manhattan Transfer to make the train leaving
New York at 10 o’clock, arriving in New Bruns-
wick 11.11. | addressed no words of conversation
to Mr. Swiller, to his father, or to his sister-in-
law on that occasion, or on the occasion of arriv-
ing at New Brunswick, or on the train, or in fact,
I never had a conversation with Mr. Swiller in my
life. In reference to the statement, the four con-
versations that Mr. Abe Swiller testified to, the
first in reference to the conversation at my office,
it is true that he called at my office; he called at
his request, not any emanating from me. He de-
sired to know if it was not possible that this mat-
ter could be settled. | said, it may, it depended
upon whether the Prosecutor of this county and
the Judge of this court would approve of it. He
then wanted to know what terms this case could
be settled upon. | said, | am not permitted to
discuss that, but there is one thing evident, it must
be predicated upon a marriage.

MR. STRICKER: | object to this. This
is not rebutting this testimony. This is
giving Mr. Streitwolf’s-----

A. | deny the conversation as given by Mr. Abe
Swiller on that occasion, when he says that | said
the case could be settled for five thousand dollars
to Tillie, two thousand dollars counsel fee, and a
bond for the payment to the child of three dollars
a week and four dollars a week. | used no such

40
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words, or any words having that purport. What
| did say was that I. would see whether it would
be permissible for us to enter into negotiations.
In consequence of that conversation | did have a
conversation with the Prosecutor of this county.
My understanding with him was that nothing-----

MR. STRICKER: | object to that.
THE COURT: Objection sustained.

A. On the occasion of the second conversation
as testified to by Mr. Swiller, | deny all of that
conversation.

By the Court:

Q. Is that the conversation, Mr. Streitwolf, at
which he says both the girls and the father were
there? A. No. That is the occasion when he
said, if this money judgment was paid, everything
would be all right, enter into negotiations for a
settlement, or the case would be settled upon that
understanding.

Q. Wasn't the second conversation that he re-

ferred to----- A. That is the third, according-----
Q. (Continued) ----- occurred on a Sunday two
months----- A. No. That was at my office. That

is the third conversation.

Q. Proceed. A. The circumstances of that
were this: That | had issued a writ of satisfac-
tiendum out of the Circuit Court on the civil
judgment-----

MR. STRICKER: | object to this, al-
though it is not harmful to us.

THE COURT: You cannot give what it
was the result of.
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A. | met this gentleman, that is, Mr. Abe Swil-
ler, Mr. Philip Swiller, from New York, and Mr.
Burton, at the office of Senator Van Cleef, at a
time when the question of giving some bond in
reference to the civil suit. That conversation
was carried-----

MR. STRICKER: I object to this. | do
not think any conversation at Senator Van
Cleef’s—--

A. No conversation was there. That is the oc-
casion of the testimony that he gave. It was car-
ried over, or turned over to Mr. Burton’s office
when | was asked whether I would bring these
people up from Baltimore, that is, Tillie and the
father, for the purpose of seeing whether this
matter could not be adjusted. At that time I said,
| see no harm in bringing them up, that anything
that was agreed upon that was satisfactory to
them, was satisfactory to me, must be made first
satisfactory to the Prosecutor of this county and
to the Judge of this court. And we fixed a defi-
nite certain day and Mr. Esakov and Tillie Esa-
kov and the baby came. Ida did not come. The
meeting was at my office at two o’clock, or two-
fifteen. They came on the train that got here
close to two o’clock and I brought Mr. Esakov to
my office, leaving Tillie there until I got my um-
brella. It was raining. Mr. Phil Swiller from
New York did not appear at the conference, nor
did Max Swiller appear. Mr. Abram Swiller was
there. There was. nothing agreed upon. There
was a discussion, but nothing agreed upon. |

40
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deny all that Mr. Abe Swiller said in reference to
that discussion. The fundamental purpose of the
appointment was to have-----

MR. STRICKER: I object.
THE COURT: Objection sustained.

A. The question of money, the question of mar-
riage, the question of a bond, those features, or
any of them, were not discussed on that occasion.
The-conversation was practically not held on
account of the absence of Mr. Max Swiller and
Phil Swiller. On the fourth occasion that has
been testified *to, Mr. Luckas, and Mr. Abram
Swiller appeared at my house. | said on that
occasion that I had not taken up this question with
Tillie or the father, which is true, that anything
first be subject to their approval, and would be
subject to the further approval of Mr. Florance,
the Prosecutor of this county, and Judge Daly,
the Judge of this court, and that if an agreement
could be arrived at, it would be pleasing to me on
account of the fact of the girl and her child. 1
encouraged it at that conversation——

MR. STRICKER: I object to that.
THE COURT: Objection sustained.

A. At that time | stated it should be borne in
that we agreed upon, that was possible, would
mind that Tillie had a civil suit for assault and
that was one of these factors that was entering
into my proposition which 1 made, subject to their
approval, and subject to the approval of Mr. Flor-
ance and Judge Daly. At that time | did say that
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I thought it would be agreeable to all those inter-
ests if there was a marriage. That Tillie, I knew,
would not live with him, that there would have to
be a bond, with Abe and his father as surety, for
the payment of three dollars a week for the sup-
port and maintenance of the child until the child
became ten years of age, and four dollars a week
from the age of ten to sixteen. | did say on that
occasion that there should be, in addition to that,
a payment of at least three thousand dollars for
the injury to the girl herself. 1 said further that
the marriage would have to be performed in New
York to make the child legitimate. | find now I
am in error in. my expression of that law. | was
in ignorance of a recent statute. | said further
there would have to be a written acknowledgment
by Mr. Max Swiller that he was the father of that
child. 1 did all this in the interest of everybody
concerned.

By Mr. Strieker:
Q. Is that all? A. Yes, sir.

Cross-Examination by Mr. Strieker:

Q. Mr. Streitwolf, the sum total of your nego-
tiations were, that if Swiller married the girl and
paid three thousand dollars, this prosecution
would be abandoned? A. No, sir. At no time.
1 could not compound a felony under the law. T
knew the law, Mr. Strieker. | have been prac-
ticing law fifteen years.

Q. Now, let us see: With the assistance of the
Judge and the Prosecutor, a settlement of this

10

20

40



80

238

August C. Streitwolf—for State—Rebuttal—
Cross.

kind would not be compounding a felony, would
it? A. If the Court and the Prosecutor approved
of it, predicated upon a marriage, in my estima-
tion it is permissible. If 1 am in error, it s an
error of law.

Q What is compounding a felony, Mr. Streit-
wolf? A. Compounding a felony is where the
immediate parties agree upon a money settlement
for the purpose of defeating the ends of justice.

Q. Which usually is the abandonment of a
criminal prosecution, isn’t that so? Yes or no,
Mr. Streitwolf? A. The abandonment?

Q Yes, the abandonment of a criminal prosecu-
tion, the dropping of a criminal case? A. With-
out the consent of the Prosecutor. There can be
no compounding a felony if it is with the consent
of the Prosecutor.

Q. So, assuming that you and the Prosecutor
of Salem County, for instance, got together for
the purpose of abandoning a prosecution against
Mr. Burton and myself for conspiracy, and the
Prosecutor actually, mind you, I am speaking of
the Prosecutor of Salem County, assented to it,
would not that be compounding a felony? A. If
the indictment was in Salem County and the
Prosecutor of Salem County consented to it, it
would not be compounding a felony.

Q. Had Swiller paid the three thousand dollars
which you demanded----- A. Yes.

Q. (Continued) ----- or which you requested?
A. That is better.

Q And the Prosecutor had assented? A. Yes.

Q. There would not have been any prosecution
there, would there? A. | don’t know. | would
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have sent for the girl and her father and for M'ss
Loraine Rhinehart of Baltimore, Juvenile Pro-
bation Officer of Baltimore City. 1 will tell yon
what | would have done.

Q. I dont want to know what yon would have
done. Did you have authority from anybody at
the time when you mentioned the sum of three
thousand dollars? A. Positively not; | so stated
it.

Q. So you made this request without conferring
with the girl or without conferring with the
father? A. And told them so at the time, that it
was made subject to their approval, subject to
the approval of the Prosecutor of this county and
the Judge of this court.

Q. And all this time, Mr. Streitwolf----- Al
didnt seek them. They sought me, Mr.”Strieker.
Don't get that idea in your mind.

Q. All this time, Mr. Streitwolf, you never con-
sulted with Tillie or her father about these de-
pending negotiations, did you? A. No, sir.

Q And Tillie and her father were in entire ig-
norance of the fact that you were trying to settle
this case? A. You are privileged to call them. |
say no, Sir.

Q | don’t want to call anybody. Are we to
understand that, Mr. Streitwolf? A. | say-----

Q. If you were bargaining or negotiating with
Abe Swiller, or Max Swiller, for the suppression
of this trial, or the abandonment of this case, call
it whichever you choose-----

THE COURT: There is such a great big
difference between the two, do you think it
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is right to put it, even under cross-examina-
tion, in that form?

MR. STRICKER: | do not know, your
Honor, just which form to put it in.

THE COURT: There is a great big dif-
ference between the—it is objectionable to
put a question of suppression or abandon-
ment of this criminal prosecution, which-
ever way you wish to term it.

MR, STRICKER: All right; sir. I will
withdraw that question.

Q. Are we to understand that these negotia-
tions which were pending between you and Swil-
ler, were without any authority whatsoever of
your client? A. Yes, sir.

Q. You never mentioned it to them? A. No,
sir. | told them negotiations were under consid-
eration. That is the extent of it.

Q. And you didn’t mention any figures to them?
A. No, sir.

Q. Nor the probable figures? A. No, sir.

Q And did you think that you could—that you
had control of this prosecution to an extent where
y°u could name your own figure? A. No, sir.
They were under control of Miss Loraine Rhine-
hart, the Juvenile Probation Officer of Baltimore
City.

Q. Did you think that you had the authority to
mention this figure of three thousand dollars
without consulting with your client? A. | know
I not only thought that I did not have it, but I
said | did not have it; | said it was subject to
their approval and subject to the approval of the
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Prosecutor and Judge of this court.

Q. Wasn't there something said at some time
since this prosecution commenced about ten thou-
sand dollars? A. No, sir; at no time.

Q. Or eight thousand dollars? A. No, sir.

Q. Or six thousand dollars? A. They compted
the payments what this three dollars and four
dollars a week would have aggregated. | never
computed it, and | think possibly that is where
that may have arisen. | never computed it.

Q. What did that total up to? A. | never
figured it.

Q. And three thousand dollars is the only sum
that you ever suggested, Mr. Streitwolf? A. No.
Before that Mr. Burton called at my home one
night in May.

Q. As representing Mr. Swiller? A. Well, he
was his attorney. | assumed he represented him.
Mr. Burton and | had a talk. It was understood
just my position, that I had no authority to speak.
I was hoping to see a conclusion of this arrange-
ment, if it could be, and that was on the lines we
talked. He made no definite proposition, and |
made none. We both understood the law. We
could not do anything without subjecting our-
selves to criminal liability, if t was not predicated
upon the consent of the Prosecutor of this county
and the Judge of this court. We understood it.

Q. No figures mentioned at that time? A. Yes.

Q. What figures? A. Well, | say there was a
discussion there.

Q. | am asking you what figures were men-
tioned, Mr. Streitwolf? A. He offered three—I
think my figures at that time were five thousand

20
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dollars and the bonds, and at that time he offered
me thirty-five hundred dollars.

Q. And did yon have any authority at that
time— A. No, | never had any.

Q. One moment. Did you have any authority
at that time, either from the prosecuting witness,
or the father, to dispose of this matter for five
thousand dollars? A. No, sir; at no time have |
had any authority, Mr. Strieker.

Q. By what right did you undertake to nego-
tiate for three thousand dollars? A. Just an in-
strument in the way of bringing about something
that could be satisfactory to everybody, and when
| say everybody, I mean as well Mr. Florance,
Prosecutor of this county, and Judge Daly; and
Mr. Burton, and | then suggested what was to be
framed for the paper, in order that there might
be a public announcement of it. If everything
could be arranged, | have been actuated by good
motives. My motives may have been mad. Par-
ticulary when 1-----

Q. Isn’t it a matter of fact, Mr. Streitwolf, that
your fee is tied up in that three thousand dollars ?
A. No, sir. | don’t want any fee, sir. There is
no fee to be had from this case.

Q. Because there is no three thousand dollars?
A. And if there was, Mr. Strieker, you could have
made any disposition of that three thousand dol-
lars, by a trust fund, or anything else.

MR. STRICKER: | object to this.
That is all, Mr. Streitwolf.

THE COURT: | do know about that.
There has never been any suggestion, ex-



August C. Streitwolf—for State—Rebuttal
Cross.

cepting once, that he demanded any fee,
and that is by Abe Swiller, and now you
are asking him. | think he has full right
to explain his attitude on that particular
proposition, if he wants to.

A. Thank you. | would say this, that the girl
was a minor and could not-----

MR. STRICKER: One moment, Mr.
Streitwolf. | was only actuated by his
voluntary statement what his motive in
this whole thing was.

A. | will answer that.
MR. STRICKER; The highest motives.

A. The girl was an infant and she could not
sign. The matter could have been provided for
in trust; upon arriving at age she could have
signed a release.

Q. Mr. Streitwolf, if the man married that girl,
he became her legal guardian, didn’t he? A. Yes.

Q. Would any trust be necessary under those
circumstances? A. To place the money in her
control.

THE COURT; Would he, as a matter
of law, become her legal guardian?

A. No, sir.

THE COURT,; He would become her
natural guardian, but as such natural
guardian he would not have been entitled
to receive any money that belonged to her,
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unless he was first appointed her legal
guardian, and he would not have been en-
titled to be appointed her legal guardian
unless with her consent, if she was over
fourteen years of age.

MR. STRICKER: Well, she was over
that age.

THE COURT: Yes® and, of course, she
could have nominated him. It may be the
husband might have the right. There
would have to be a bond before he could
be guardian.

2g By Mr. Strieker:

30

Q. Would not he, as the father of that child,
be legally obliged to support it? A. Yes. If the
girl refused to live with him and lived home with
her father with the child, there might be some
question how far he would be obliged to support
that child when the custody of it was in the
mother’s hands, and he demanded possession of it.

MR. STRICKER : That is all 1 have.

LEAH KAHME, a witness produced on behalf
of the State, in rebuttal, being duly sworn accord-
ing to law on her oath, saith:

Direct Examination by Mr. Streitwolf:

Q. What is your name? A. Leah Kahme.
Q. Where do you live? A. Perth Amboy, New
Jersey.
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Q. Two weeks ago were you in Baltimore?
A. Yes, sir.

Q Did you see Tillie Esakov, this girl? A
Yes, sir.

Q. Endeavored to purchase a stove from her?

MR. STRICKER: | object to this. |1
would like to have Mr. Streitwolf make an
offer what he intends to rebut by this
witness.

THE COURT: Yes. What is the offer?

MR. STREITWOLF: | want to find out
if she was sent down by Mr. Swiller.

MR. STRICKER: All right then.

THE COURT: Answer the question.

(Question repeated by stenographer.)

THE COURT: | will allow it. Unless it

is connected it does not amount to any-
thing.

A. Speak to me plain, that I should be able to
answer to your questions.

Q. Did you see Tillie in the store of her father?
A. | showed him-----

MR. STRICKER: | object to this. There

has been no foundation laid for anything
of this kind.

THE COURT: Objection sustained.

By the Court:

Q. Why did you go to Baltimore? A. To my
relations for a visit.

10
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By Mr. Streitwolf:
Q. Who are your relations'? A. To my relations.

MR. STRICKER: | object to that. How
is this rebuttal?

THE COURT: What is the offer? s it
the offer that either the defendant, or
someone acting under him, sent her to see
this girl?

MR. STREITWOLF: | want to show
that, yes. There was an admission given
down there and | want to know if it was
with authority.

Q. Who sent you down there? A. Nobody.
Q. How long have you known Mr. Max Swiller?

MR. STRICKER : | object.
THE COURT: | will allow that.

A. Since | know Max Swiller? For several
years.

Q. When did you see him before you went
down there? A. | dont know. 1 couldnt re-
member. | didnt see him for a long time.

Q. When you were down there you suggested

30 an offer to Tillie, did you not?

40

MR. STRICKER: | object to this. This
, IS not rebuttal.

THE COURT: How is this competent,
Mr. Streitwolf?

MR. STREITWOLF: It would be if I
could connect the defendant with it. Other-
wise not.

THE COURT: | know, but what was
there brought out on the direct examina-
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tion, or the direct case, either through the *
direct examination or the cross-examina-
tion of Max Swilier, of anyone acting un-
der his direction or domination that con-
nects him with this woman. Max Swiller
was asked the question whether he kn&w
this woman. What further was he asked?

MR. STRICKER: Whether he had sent
somebody down there. | do not know
whether it was this woman.

MR. STREITWOLF; Whether he sent
this woman down.

-THE COURT: You can ask her plainly
that question.

MR. STRICKER: He has asked her and
she has denied it. She has answered it,
rather.

Q. What relatives have you down there?

MR. STRICKER: | object to that.

THE COURT: Where is this leading?

MR. STREITWOLF: Cross-examination.

THE COURT: Cross-examination of
your own witness?

MR. STREITWOLF: She is undoubted-
ly a hostile witness.

By the Court:

Q. Did Max Swiller send you to Baltimore?
A. No, sir.

By Mr. Streitwolfz

Q. Who did? A. I went myself to my relations
for a visit.

Q. Why were you interested in this case?
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MR. STRICKER: 1| object on the
ground this does not rebut anything.

THE COURT: No, it does not.

MR, STREITWOLF: | will withdraw
the witness.

MR. STRICKER: That is all.

SAMUEL ESAKOQOV, a witness produced on
behalf of the State, in rebuttal, being duly sworn
according to law on his oath, saith:

Direct Examination by Mr. Streitwolf:
Q. How old are you, Sammy? A. Twelve years.

By the Court:

Q. How old did you say you were? A. Twelve.

Q. Where were you born, Sammy? Do you
understand that? A. Iselin, New Jersey.

Q. Do you go to school, Sammy? A. Yes, Ssir.

Q. Do you go to church, the synagogue? A.
Yes, Sir.

Q. Who is God? A. He rules the world.

Q. Do vou know what an oath is, Sammy? A.
Yes, sir.

Q. What is it? A. It means if you say it bad
you go to Hell.

Q. And if you say it right you go to Heaven?
A. Yes, sir.

Q. Then a little boy that puts his hand on the
Bible there and tells an untruth, you feel that he
will be sent to Hell by God, do you? A. Yes, sir.

THE COURT : Proceed with the witness.
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By Mr. Streitwolf:

Q. Do you remember wben you were living on
the farm near Metuchen? A. Yes, sir.

Q. After you left the farm where did you go?
A. Max Swiller’s.

Q. Who was with you? A. My mother and my
father.

Q How long were you at Max Swiller’s? A.
About a week.

Q. From there where did you go? A. Balti-
more.

Q. When you came to Max Swiller’s, how did
you get there? A. A wagon.

MR, STRICKER: | object to this. How
is this rebuttal?

THE COURT: Max Swiller said this
boy was never there.

MR. STRICKER : The boy said he was.

What difference does it make how he*got
there?

THE COURT: In corroboration of the
boy. Any detail in corroboration may be
brought out.

MR. STRICKER: The means of getting
to Max Swiller’s was not put in issue.

THE COURT : | do not know. The wit-
ness simply saying yes, | was there, if he
can give details-----

MR. STRICKER: Max Swiller swore
two boys were there for two nights. Now,
the boy said he was there a week. And he
denied the mother was there, and the boy
said she was.

P)
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MR. STREITWOLF: The mother de-
nied she was there.

THE COURT: Yon cannot go much fur-
ther than that in rebuttal, Mr. Streitwolf.
However, | will allow that last question.

MR STRICKER: | submit this is im-
material anyway. This is a contradiction
on an immaterial point.

MR. STREITWOLF: This is rebuttal
of the fact Mr. Swiller, as I recall it, denied
that he brought the corn from there. The
bringing of the corn, if I recall the circum-
stances right, is one circumstance.

THE COURT: I will allow it.

MR. STRICKER: If I recall the rule of
rebuttal testimony it is that you may con-
nadict a witness on something material,
but Itlhis is not a material part of the case
at all.

THE COURT: It is in evidence that this
woman, the mother of this child, testified,
and on a ground of showing the relation-
ship, as to whether friendly or otherwise,
with this defendant, it goes to the question
of motive of her testimony, and as to the
credibility to attach to her testimony.
Now, the defendant denied that this woman
was ever at his house. This boy says that
that she was at this defendant’s house.
Now, | do not see that you can go into anv
further details as to that particular. Now
then, what is there about the corn?

MR. STREITWOLF: Well, there is
this: I do not know whether it exists |
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imagine it does, by the boy’s testimony, or
I would not ask him-----

MR. STRICKER: Then | object to his
asking any questions that he does not know
whether exist or not. This is not a fishing
expedition at this point.

MR. STREITWOLF: I am not going on
a fishing expedition. That this boy, the
mother and another boy rode from the
farm to Max Swiller’s, and on that occa-
sion the corn was brought in, and the corn
was husked at the time.

MR. STRICKER : | object to that as not
being rebuttal.

THE COURT: Has that been brought
out on direct examination?

MR. STREITWOLF: Tillie says that
the corn, as | recall her testimony, the corn
was husked. | called her, you will remem-
ber, your Honor, to show that she was sent
there after the corn was husked. Now,
that is an important fact. After that
event the wagon is there and Mr. Swiller
was placed on the wagon—we will place
him on the wagon and place the mother
and the two boys on the wagon, and we
have a ride from that farm in to New
Brunswick, and they are stopping there
one week. | think it is important, your
Honor. | think it is very important.

MR. SRICKER: If that was an import-
ant fact, and if the other side saw fit to
dignify it as an important fact, should it
not have been brought out?
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MR. STREITWOLF: | laid the basis
for it on cross-examination all through.

MR. STRICKER: Yes, but yon cannot
lay a basis for a cross-examination for your
entire case and substitute questions on
cross-examination in lieu of those that you
could have proven by direct evidence.

MR. STREITWOLF: | did not see the
relevancy on the direct case.

MR. STRICKER: Well, | submit that if
it is to be argued, or if it is claimed in this
case that by reason of the mother’s rela-
tionship this visit was made, or for any
reason, and it was deemed of sufficient im-
portance, that that should have been made
a part of the State’s case.

MR. STREITWOLF : If there is contra-
diction of it, which I have shown, am I not
permitted now-----

THE COURT : Did the defendant deny
that he brought the corn in?

MR. STREITWOLF : Yes, sir.

THE COURT: Did he?

MR. STRICKER : My recollection of the
testimony is that he purchased the corn.
That was admitted.

MR. STREITWOLF: He said he was
not on the farm. 1 placed him right there
and asked him about it and spoke about the
wagon.

MR. STRICKER: My memory of the
testimony is that as far as anybody went
was to say that he purchased the corn. But
these are all immaterial things. We can-
not try a case of this character and split
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hairs on every little point or detail. This
is getting away from the issue to a great
extent.

THE COURT: | do not think it is stray-
ing away from the issue in this case. |If
this defendant said he never was on the
farm, it is proper rebuttal to show that he
was on that farm.

MR. STRICKER: He did not say so.

MR. STREITWOLF: After July, 1913.

MR. STRICKER: | am certain that he

-never denied having been on that farm.
Even then, that wasnt the place this al-
leged assault took place.

THE COURT: If it came out on cross-
examination, and came out without objec-
tion, and it is in, it would be proper on
rebuttal to show that he was not telling
the truth under cross-examination, going
to the question of the credibility that the
jury is to accord to his testimony.

MR. STRICKER: As | understand the
rule, on something material.

Q. Who was in the wagon?
THE COURT: When?

Q. After you left the farm you testified you
went to Max Swiller’s? A. Yes, sir.

THE COURT: When did he leave the
farm?

Q. When did you leave the farm, do you remem-
ber? A. No, sir.
Q. You dont remember the year?

20
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MR. STRICKER: | object to that.

THE COURT: Why?

MR. STRICKER: He says he does not
remember.

THE COURT : All right. A young boy.

Q Do you remember the year? A. | don't re-
member.

Q. Do you remember the occasion of your leav-
ing the farm? A. Yes, sir.

Q. And where did you go? A. Max Swiller’s.

Q. Directly from the farm? A. Yes, sir.

Q. How did you go?

MR. STRICKER : One moment.

20 A Wagon.

MR. STRICKER: One moment. | object
to this. This certainly is not rebuttal.
THE COURT: Objection overruled.
Exception allowed, sealed accordingly.
PETER F. DALY,
Judge,
(Seal)

Q. Whose wagon was it? A. Max Swiller’s,
Q. Who was in the wagon? A. My mother, my
brother and myself and the man.
Q. Anybody else? A. No, sir.
By the Court:

Q What man? A. Working man.

By Mr. Streitwolf:
Q. How long did you stay at Max Swiller’s?
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MR. STRICKER: | object to that. That
has been answered. He said about a
week.

Q. After that where did you go? After you
left Max Swiller’s? A. Baltimore.

Q. And joined your father there, and the rest
of the family? A. Yes, sir.

Q. After that at any time did you have occa-
sion to go to New York? A. Yes, sir.

Q. Who with? A. My mother.

Q When did you go to New York after you
got to Baltimore?

MR. STRICKER: | object to this be-
cause it is not rebuttal.

THE COURT: Did not Max Swiller say
that he never was with the mother in New
York?

MR. STRICKER: Yes, he did say so.
But why isnt this witness asked whether
at any time in New York--—--

THE COURT: Yes, | think you can come
to the point quicker than you are.

By the Court:

Q. Did you ever see Max Swiller with your
mother in New York? A. Yes, sir.

Q. When? A. We went to New York.

Q. Where in New York? A. Tenth street.

By Mr. Streitwolf:

Q. Who lived there at the time? A. My sister.
Q. Sister who? A. Florence.

10

20



10

20

256

Samuel Esakov—for State—Rebuttal—Direct—
Cross.

Q. Did you see him on more than one occasion
there? A. Yes, sir.

Q. How many? A. Two.

Q. Do you remember how long that was after
you went to Baltimore that you went to New
York?

MR. STRICKER: | object to that.
MR. STREITWOLF: I will withdraw
the question.

Q. Was that before Lena’s wedding that you
went to Baltimore?

MR. STRICKER: | object to that.

A. | can’t remember.

MR. STREITWOLF: I will withdraw
the question. Your witness.

Cross-Examination by Mr. Strieker:

Q. How long since you have seen your mother,
young man? A. What do you mean?

Q. Since the last time you saw your mother?
How long ago? A. About two years.

Q. And since that time you have been living
with your two sisters and your father down in
Baltimore? A. Yes, sir.

MR. STRICKER: That is right. That
is all.
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IDA ESAKOV, recalled.

Direct Examination by Mr. Streirtwolf:

Q | hand you a letter marked Exhibit P-1 for
identification, and ask you when you saw that
letter, if ever.

MR. STRICKER: | object to this.

THE COURT:, Why?

MR. STRICKER: Because it is not re-
buttal.

THE COURT: | will allow it

MR. STRICKER: 1 submit Mr. Streit-
wolf ought to indicate to us what he in-
tends to rebut.

THE COURT: Privately tell Mr.
Strieker.

MR. STRICKER: | object to it. She
was asked if that was her letter and she
denied it.

THE COURT: Suppose this girl can

— prove that it was her letter!

MR. STRICKER: | do not understand
that is the purpose of this examination.

THE COURT: It cannot be any other
purpose. If it is, it is not proper.

Q. | hand you that letter marked P-1 for iden-
tification, and ask you when you saw that letter!
A. | saw this letter in April.

Q. What year? A. 1914, in the headquarters
at Baltimore. This letter was taken from— —

Q. Where? A. In headquarters, Baltimore
City.

Q. Police headquarters? A. Yes, sir.



ia

258

Ida Esakov—for State—Rebuttal—Direct.

Q. Who was present on that occasion? A. My
mother, sister Florence, father, sister Tillie, Cap-
tain McGovern, Miss Harvey, a police woman,
Detective Hammersla, Detective Hogan and my-
self.

Q. First let me ask you if you know your sis-
ter’s handwriting? A. | do.

Q. Have you ever seen her write? A. Yes, Sir.

Q At that time was that letter produced in
your presence and in the presence of Florence?

MR. STRICKER: | object to that.

THE COURT : Objection sustained. |
do not see the necessity of all these ques-
tions.

By tine Court :

Q. Do you know whose letter that is? Do you
know who wrote that letter? A. Florence.

Q. How do you know? A. Because this is a
letter that was wrote in the post office, which was
taken from my mother and my sister Florence-----

MR. STRICKER: | object to this, and
move it be stricken out. That is not a re-
sponsive answer.

Q. Was it written in your presence? .A. No.
This was taken at the headquarters in my pres-
ence. This letter was obtained in front of all of
us, and he asked Florence did she write this letter
First she denied and then she said yes. My
mother told me to.

MR. STRICKER: | move that be
stricken out.
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THE COURT: Why! There is an ad-
mission from this girl, according to this
witness, that she had written that letter.

MR. STRICKER: That is all right.
Supposing she had written that letter!
This letter is written to “Dear Max.”
Where is there any evidence that the letter
was ever sent!

THE COURT: We have not reached the
point of admitting that in evidence yet..
Simply now whose letter is it! | do not
know what the contents are, and do not
intend to admit it until 1 see what the con-
tents are, and whether the defendant can
be chargeable with it.

Q. I hand you this envelope and ask you if you
ever saw that envelope before, Identification P-4
for reference! A. 1 did.

Q. On what occasion! A. This letter was in-
side of this envelope.

Q. On the occasion when Florence said that she
wrote that letter, what did Florence say in ref-
erence to the writing of it!

MR. STRICKER: | object to that. The
letter speaks for itself. And certainly this
cannot be rebuttal.

THE COURT: Why not!

MR. STRICKER: Why, because he es-
tablished one fact last night in the cross-
examination of sister Florence. He asked
her whether this was her letter, and she
said it was not. Now, then he rebuts that
by this witness by saying it is her letter.
Can he go into any conversations down in

2)
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Baltimore, and at this time* when | have no
opportunity to meet this kind of testi-
mony? And if those letters—I have* not
seen them—if they are of any evidential
force whatsoever, | apprehend that they
should have been made part of the State’s
case.:

THE COURT: They should have been
certainly—l do not know that they should
be made part of the State’s case, but cer-
tainly the defendant should have been
taxed with these letters under cross-exami-
nation at least. And he has not been asked
any questions, as | understand.

MR. STREITWOLF: The situation is
ANis: That letter, 1 asked the mother last
night if that was her signature. She de-
nied it. | want to show that it is her sig-
nature. | also asked Florence if she didnt
write that letter, and she denied she wrote
that letter. | asked her if her relations
swith Mr. Swilier were not friendly. She
denied that.

THE COURT: How are you going to
prove that Max Swiller got this letter?

MR. STREITWOLF: | do not want to
prove that circumstance. | want to con-
tradict Florence and the mother.

TIJE COURT:. Yes, but I am not going
to let you contradict Florence on a matter
that, if it is introduced, may tremenduously
prejudice the proper rights of the defend-
ant himself.

. MR. STREITWOLF: But it goes to the
motives-——
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THE COURT: It may go to that. She
denied she sent that letter. Now, if you
can connect this defendant with that letter
—suppose he had nothing to do with it
whatever, and yet she wrote the letter and
sent it to him, and it was against his will
and against his mind? Do you think it
would be proper to put that in as evidence
against this defendant, even though it
would indicate a lack of veracity upon the
part of that particular witness? Unless
you can connect that letter with this de-
fendant and show that he received it, and
willingly received it, and was a party to
it, then I will not admit that letter.

MR. STREITWOLF: Assuming for the
purpose of argument that the mother and
Florence testified to a certain set of facts
which are injurious to the State’s case, and
this .letter, assuming that it was signed by
the mother, and written by the daughter,
would put an entirely different aspect to
the effect of their testimony, does it not
go to the merits of this case?

THE COURT: That is on the assump-
tion that simply because a defendant is a
defendant, that he is responsible for all the
witnesses that he has to call. Now, that
witness may have been prejudiced in favor
of this defendant, she may have been hos-
tile to the State, may have been called by
the defendant’s counsel at the suggestion
of the defendant himself. Notwithstand-
ing all those things, unless he is connected
with so material a matter as this, |1 have
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read the letter, it would result in the depth
of injustice to allow that to go in because
of the extensive effect that it might have
upon the jurors’minds as to the very heart
of the offense itself. And there are many
things that ordinarily are admissible in a
collateral way that cannot be admitted in
the just trial of a criminal case because of
the danger of destroying the very res
gestae of the case itself. And that is this
situation.

MR. STREITWOLF: Yes, but the
mother and daughter are witnesses to the
res gestae of this case, in the sense they
saw the girl left in September, in the mom-
ing, and came back in that afternoon,
whereas we contend it happened on Octo-
ber 21st, and she remained there all night.

THE COURT: | do not want to go on
and analyze that letter, because it would
not be fair. Jurors are human, and no
matter how hard they may try, those mat-
ters that are human in themselves, they
have a most telling effect. This girl de-
nied that she wrote that letter. Her sis-
ter says that is her letter. You connect
that letter with Max Swiller, or I will not
admit it.

MR. STREITWOLF: | cannot do it. |
will withdraw the witness.
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WILLIAM ESAKOV, a witness produced on
behalf of the State, in rebuttal, being duly sworn
according to law on bis oath, saith:

Direct Examination by Mr. Streitwolf:

Q. Mr. Esakov, did you ever tell Meyer Teret-
sky that you would ruin Max Swilier?

MB. STBICKER: | object to that.

A. Never did.

MB. STBICKEB: This question was
asked on cross-examination.

THE COURT: Right.

MR. STBICKER: And foundation laid.

MR. STREITWOLF: Was there a foun-
dation laid for all of that?

MR. STBICKER: Yes, sir. Denied on
one hand and affirmed on the other. Your
client denied that he ever said anything of
the kind.

MR. STREITWOLF: That is, with all
witnesses ?

MR. STBICKER: Yes. | mentioned
two witnesses.

THE COURT: As | understand it, this
witness was asked under cross-examination
if he did not say those things to those two
men, and he absolutely denied it.

MR. STREITWOLF: That is all.

MR. STRICKER: | should like to know
which of the two counts in the indictment
the State relies on for conviction.

MR. FLORANCE : On the whole indict-
ment.

10
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Mr. Streitwolf sums up the case for the
State.

Mr. Strieker sums up the case for the
Defendant.

Mr. Florance sums up the case for the
State.

Charge to the Jury.

Charge to the jury by Hdst Peter F. Daly,
Common Pleas Judge, as follows:

Gentlemen of the Jury:

You are about to pass upon the guilt or inno-
cence of a man who has been charged with the
commission of a serious crime, be it the crime de-
nominated under the first count in the indictment,
or the one named in the second count in the in-
dictment. 1 know how difficult it must be for a
full-blooded man, subject to the emotions that men
have,’ to divest himself of the ordinary sympa-
thies and prejudices that are naturally incident
to every warm-hearted and normal man. But for
men to be jurors, intelligent jurors, and honest
jurors, they must do that very thing. We have
no right to substitute our idea of what is right or
wrong for what the law declares to be right or
wrong. You have no right to interpose your sym-
pathies, your bitternesses, your love or your
prejudices in the make-up of the mental result
as jurors. You must take the facts cold-bloodedly,
dispassionately, and, recognizing your oaths of
office as jurors, pass on those facts without fear
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or favor, without being influenced by any un-
toward causes whatever. You men have to pass
on the question of fact, that is a province that is
entirely within your control and right. But you
must apply those'facts according to the law as
the Court gives it to you. The Court indeed has
a right, if not a duty, to give his own views as to
the impressions the evidence has made upon him,
but if he does, it is simply for the purpose of
assisting you in a proper, correct, accurate and
honest determination of the evidence. And it
must always be done with the complete under-
standing by you, forcibly expressed by the Court,
that you can absolutely ignore any impression
that you may think the Court has as to the guilt
or innocence of a defendant, from the question of
the standpoint of fact. At the same time, while
you are the men to pass on the question of fact,
you are false to your oaths of office, if you ignore
the relevant facts in the case and attempt to allow
your own individual judgment, as divested or
divorced from all thought of the relevant evidence
in the case, to go to the make-up of your verdict,
be it that for guilt or for acquittal.

The Grand Jury of this county has indicted this
man under three counts; one charges him with the
crime of rape; that is the first; the second charges
him with the crime of carnal abuse, and the third
charges him with the crime of assault and battery.
| say to you right now you may absolutely ignore
the third count in the indictment, because if he
is not guilty of either the first count or the second
count, there would not be sufficient evidence in

this case to justify a finding of guilty of the third
count.
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It is just as potent a force in the proper admin-
istration of justice to-day as it ever was. The
full recognition of the principle that in the dispo-
sition of criminal cases you have no right to find
a man guilty of any charge made against him
unless you honestly think that he is guilty, and
this without their being a reasonable doubt in
your mind about it. That principle is just as
keenly alive to-day, as | .have suggested, as ever
in the history of the administration of law; but
it is not to be exerted by the cowardly juror for
the purpose of balming his conscience through
the creation of an artificial doubt to avoid his
duty, be his duty either to acquit or convict, as a
matter of right and as a matter of evidence, and
as a matter of law. And the very word *‘reason-
able” in itself is the best indication to the ordi-
nary lay mind of what reasonable doubt means.
What would you consider reasonable in the most
important affairs of your own life? If you have
not an abiding conviction, that is, a settled convic-
tion, to a moral certainty of the guilt of the de-
fendant, after a full consideration of all the rele-
vant evidence in the case, then you have what the
law knows to be a reasonable doubt. A settled
conviction to a moral certainty, after a full con-
sideration of all the relevant evidence in the case.
That does not mean every doubt. It does not
mean even a possible doubt. It does not mean an
artificial or an imaginary doubt. Everything
relating to human affairs is susceptible to a pos-
sible doubt. If it were that, there is a possible
doubt, isn't there, to almost everything? It means
a reasonable doubt.
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There is another principle of law, and that is,
that it is the right of the accused to have all the
relevant evidence, including that relating to his
good repute, considered by the jury, and if on
such consideration there exist reasonable doubt
of his guilt, even though that doubt be engendered,
that is, made merely by his good reputation, he is
entitled to an acquittal.

There is another thing that I feel should be
specifically called to your attention. It neces-
sarily has come out in this case that this defend-
ant had a judgment recovered against him in a
civil suit, which civil suit involved practically
the same transaction involved in the disposition
of this indictment, and | want to charge you that
the fact, which necessarily must have come to your
consciousness, that such a verdict was rendered
against this man cannot honestly or lawfully be
applied by you to any degree in the determina-
tion of this case.

Another extraneous matter, and when | say ex-
traneous, | mean it in the sense that it does not
go to the vitals or heart of the thing, but still is
competent evidence, that has been brought in this
case, is the question that there have been offers
of settlement made. That has been discussed
quite comprehensively both by the counsel for the
defendant and by the Prosecutor of the Pleas of
this county. The only reason such evidence as
that was admitted was for you to consider it as to
whether or not it affected the weight that you
were to give to the testimony of those who had
expressed or exerted a desire to get money out
of this case; whether that establishes to your
mind a motive on their part to use the criminal

gj
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machinery of the County of Middlesex for the
purpose of working money out of the defendant.
That claim that money was asked for in settle-
ment, of course, could not bind the State; it could
not bind the Court; it could not bind the jury. In
all these cases, it is not the individual that is the
legal prosecuting party to the case. It is the
State of New Jersey on one side, and it is the
defendant on the other side, and the State is not
even bound by the actions of these witnesses or
complainant, but those outside matters may be
brought in so that you may get at the motive, if
they indicate motivei, and so that you may prop-
erly gauge the credence that is to be given to their
‘testimony. And in this case it must be remem-
bered that there was always the individual injury
there.

Much has been said about compounding a
felony, and compounding a felony, to put it in
language that will be within your complete com-
prehension, is this: that no man has a right to
agree to the suppression or termination of the
ordinary processes of law in a criminal matter,
for a money consideration, or any other improper
consideration. And yet to give a crude illustra-
tion, if a man should knock you down in the street
and injure you, it would be your duty to make a
complaint against him, not for the personal wrong
done you, but because while it would be natural
for you to be the particular man to do so, because
there was a personal wrong done, yet it would not
be because of personal wrong done you, but be-
cause the law of the State of New Jersey had been
violated; yet you also would have every lawful
right not only to sue for the injury that was done
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to yon personally, but to make a settlement for
the injury that was done to you, as long as that
settlement was not based upon a promise, or
agreement, expressed or implied, to stop the
criminal law from being properly exerted in see-
ing that the dignity and power of the law itself
that had been outraged was fully recognized and
satisfied. And so these people had the right to
look for money for the support of this child, for
example, and they certainly had the right to use
every honest and lawful means, if this man was
the father of that child, to legitimatize that child
through marriage, which fortunately now can be
done under the statute of this. State, and they had
a right to use every lawful and honorable means
in their power to see that this girl was given the
name of wife, if she was the mother of a child by
this defendant. But no matter what was done,
even though their motive was base and they de-
sired and intended to make these offers on the
basis of getting the money itself, getting the mar-
riage itself, and as the result of that they would
keep away in Baltimore; yet the State is not
estopped from proecuting a crime which has been
committed against the laws of this State, and you
must remember that. That evidence has been ad-
mitted simply for the purpose of going to the
motives of these people, if it does go to their
motives, and going to the credibility of these
people.

The first count in the indictment is that of rape,
one of the most heinous offences known to our law.
And what is rape! To again put this to you in
such practical every-day language that it will be
completely within your comprehension: rape is

™



20

go

40

270

Charge to the Jury.

the carnal knowledge of a woman forcibly and
against her will. Carnal knowledge means sexual
intercourse; and rape is the sexual intercourse of
a woman forcibly and against her will. It is the
duty of a woman to defend herself, or rather, put
it this way: before there can be the crime of rape,
it must be shown that the woman has exerted all
the force reasonably within her power to prevent
the intercourse, or there is no rape; or it must be
shown that her will has been so subservient
through fear, that she had no physical power of
resistance, or that through that fear, considering
that fear, she reasonably used all the power of
resistance that was within her. And so it is when
you come to measure what extent of resistance
A ere should be,-you naturally compare the man
and the woman. You have a right to consider
the irrespective ages; their respective physical
build. You have a right to consider the age of
the girl, her mental and her physical maturity
from the standpoint of years, or from the stand-
point of any natural causes. You have a right to
consider whether a girl fifteen years of age has
the power, or the same extent of power, that you
would expect from a mature woman of twenty-
five or thirty years of age. You have a right, as
in this case to consider that this girl, at the time
she was assaulted, if she was assaulted, was six
day less than fifteen years of age, and that this
man must have been about thirty-three years of
age, because he testified on the. stand he is thirty-
five now. And so it is that you take those things
into consideration. It must be also remembered
in this case that this girl said that this man threat-
ened to kill her. Was she put in such fear that
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she was practically supine, if 1 might use that
term, that she had no power of resistance, simply
could lie there? That is for you gentlemen to
determine. Don’t we know, as a matter of com-
mon observation that there may be many women
that are so temperamentally and mentally built
that they are easily frightened, and that ordi-
narily while they may be in good robust health,
yet they go all to pieces, as that common expres-
sion is used? So you have to think of all those
things, but while you are thinking of all those
things and determining them, still remember that
the law is there, before there can be rape you must
believe beyond a reasonable doubt that under all
the circumstances the girl who was assaulted, if
she was assaulted, used all the physical power
that she could be reasonably expected to use
under the circumstances, the limit of her physical
power under the circumstances, or else that the
physical circumstances were so arranged through
fear and through the physical surroundings, or
rather through the fear her mind was so weak-
ened and subverted, the power of resistance was
practically gone, or at least that she used such
physical power of resistance as her-frightened
condition would permit her to use.

There is a difference between the crime of car-
nal abuse and rape. Our statute provides—and
I do not generally refer to this—our statute pro-
vides that in case of conviction of crime of rape
there is a possible sentence of a maximum sen-
tence of thirty years, and that is whether the rape
is committed on a girl or a mature woman.
Whereas, on the second count of the indictment,
while inherently it may be just as heinous an of-

20
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fence, the maximum limit is fifteen years. What
is the second count in the indictment? It is that
which is commonly known as carnal abuse. If
you believe that this man had sexual intercourse
with this girl, forcibly and against her will, as I
explained it to you, you have no' right to then try
to balm your conscience or ease your way by tak-
ing up a lesser count in the indictment. If you
have that belief from all the relevant evidence in
this case, and have such a belief beyond a reason-
able doubt, then you would be false to your oath
of office, and you would be false to your manhood
to try and ease yourself, as | say, by taking up a
count in the indictment that implies an offence
with a less possible sentence in case of conviction.
I am not suggesting now what this man’s sen-
tenceemight be if he were convicted. You have
nothing to do with that. That is a tremendous
responsibility that is on me. You do not even
have to worry about that part of it. If you live
up to your oath of office, I do not see why you
should have any further concern beyond your
oaths, and that is to try the case”intelligently,
fairly, honestly, and impartially.

Carnal abuse: Any man who debauches a girJ
under the age of sixteen, he being over the age of
sixteen—and this man admits he is thirty-five
is guilty of the crime of carnal abuse. And car-
nal abuse differs from rape in several very im-
portant essentials. The debauchery of the sexual
organs of the female by the genital organs of the
male is carnal abuse, where the limitation of ages
exists. In rape there must be some penertation.
Still to-day there must be some peneration in the
case of rape, but if a man assaults with his pri-
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vates the privates of a girl under sixteen years
of age, that is carnal abuse, even though there
may be no actual peneration. This girl claims
that there was penetration in whole or in part is
not quite, as important as is ordinarily necessary
in order to distinguish in a case like this between
rape and carnal abuse. And there is another im-
portant feature to it: it does not make any differ-
ence whether it was with or without the consent
of the girl. Our statute calls the female, in rela-
tion to this statute, under the age of sixteen years,
a woman child, and she is inviolable from the
carnal abuse of her privates by any man over the
age of sixteen years of age. And she may be a
bad girl, and she may be a girl that walks right
into it, and she may be a girl that yearns for it,
and yet if she is under sixteen years of age,'and
the man is above the age limit, he is responsible
under our statute.. This is a case where the man
is thirty-five years of age, and the girl at the time
of this assault, if there was an assault, was, as I
have said before, six days below fifteen years of
age. And if you even believe that no force was
necessary in order to accomplish this assault, if
an assault was committed, if you believe that Max
Swiller had sexual intercourse with the entire
willing consent of this girl on that night, even
though he did not use force, Max Swiller is gnilty
of carnal abuse, because Max Swiller was above
the age of sixteen years. He was thirty-two or
thirty-three years of age at the time, and this girl
was below the age of sixteen, she was below fifteen
at the time. She says that her mother sent her
there. What did this girl have in her mind at
the time that her mother sent her there? Did
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she have any knowledge, because of the relation-
ship that may have existed between her mother
and Swiller, between her family, be it father or
sisters or others and Swiller, that when she went
to New Brunswick that she was expected to stay
there all night at Swiller’s house and she did not
resist; that she went there and walked in the
lion’s jaw, if I might use that expression? Did
she know all of that? Even if she did, and you
gentlemen believe beyond a reasonable doubt
that there was sexual intercourse, he is guilty of
the second count of the indictment.

I am not going into any extensive detailing of
the facts in this case. They have been compre*
hensively argued. | want to say to you that
when you bring in your verdict you will say to
me whether you find him guilty under the first
count in the indictment, or the second count of
the indictment. There is one reference to the
fact I will make, and that is this: this girl said
that this assault took place on October twenty-
first; she was fifteen on October twenty-seventh,
and on July twenty-fifth the child was born. Do
you believe, beyond a reasonable doubt, that Max
Swiller is the father of that child? If you have
no reasonable doubt about it, then under the evi-
dence of this case he is guilty either of rape or
carnal abuse, either under the first count in the
indictment or the second.

Gentlemen of the Jury, | had the impression
that during the girl’s testimony she at one point
said almost in an undertone, that among the other
things Swiller said to her—I am not saying that
he said it, but that she said he said to her that he
would kill her. I think I am mistaken in that,
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and | have it confused with the fact that she said when
she got back to her mother, her mother said that if she
did or said anything, she would kill her.

NINTH JUROR : She said she would make
it worse for her.

THE COURT : Well, eliminate consideration
of that expression of “killing her,” as referred
to by the Court.

There has been a suggestion made, that should have
been made before | started my charge, as | do not
like to break in on it; it has been argued, and it is now
requested that | make reference to the fact of a com-
plaint being made. You know, there is a general rule
against hearsay evidence, but there are exceptions. In
cases of this kind it has been found that the natural
course of events shows that if a woman is foully
wronged, most always will she divulge that fact. It
is regarded as being the natural thing for a woman to
do. Why | have been asked to say this is because it
has been argued that she did not then make a criminal
complaint.  You will remember the age of the girl.
And remember also that she made a complaint, accord-
ing to her own testimony, to her own mother, just as
soon as she got back to the farm.

10
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Writ of Error.
New Jersey, ss:

The State of New Jersey to our Justices of our
Supreme Court, Greeting:

Because in the record and process, and also in giving
of judgment upon a certain indictment against Max
Swiller, late of the City of New Brunswick, in the
County of Middlesex and State of New Jersey, for
carnally knowing a woman child, she not being of the
age of sixteen years, pro ut the said indictment and
several counts therein whereof before the Court of
Quarter Sessions of the the County of Middlesex, he
has been indicted and is thereof convicted by a certain
jury of the County, taken between the State of New
Jersey and said Max Swiller as is said, manifest error
has intervened to the great damage of the said Max

20 Swiller as from his complaint we have received infor-
mation as well in the said indictment and the trial had
thereon and all matters and things touching the same
as in the judgment of our said Supreme Court upon a
review before it of the trial and conviction of the said
, Max Swiller in the Middlesex Court of Quarter Ses-
sions, upon a writ of error issued out of our Supreme
Court and directed to the Court of Quarter Sessions of
said Middlesex County affirming the judgment and
conviction had before said Court of Quarter Sessions,

30 we being willing in his behalf to correct the error in
due manner, if any there shall be, and that speedy jus-
tice be done to him the said Max Swiller, command you
that if judgment be thereon given then that you dis-
tinctly and openly send under your seal the record and
proceedings aforesaid, with all things touching the same,
to our Court of Errors and Appeals in the last resort
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in all causes of law to be held at Trenton on the 28th
day of March next, and this writ, that the record and
proceedings aforesaid being inspected we may further
cause to be done thereupon for correcting that error
what of right and according to the law and customs of
New Jersey ought to be done.

Witness, Edwin Robert Walker, our Chancellor and
President Judge of our said Court of Errors and Ap-
peals, at Trenton, this eighth day of March, 1917.

THOMAS F. MARTIN,
JOHN P. KIRKPATRICK, Clerk.
Attorney.

Assignment of Error.

And now on this 8th day of March, 1917, before the
Court of Errors and Appeals of the State of New
Jersey, comes the said Max Swiller, plaintiff in error,
by John P. Kirkpatrick, his attorney, and says that in
the record and proceedings and also in the giving of
judgment by the Supreme Court of the State of New
Jersey, upon writ of error to review before it the rec-
ord of the trial and conviction of the said Max Swiller
in the Middlesex Court of Quarter Sessions, and the
giving of judgment in said court upon the said indict-
ment, and in the findings of the Supreme Court upon
said review and in the bill of exceptions taken upon
said trial there is manifest error in this:

1 The said Supreme Court in reviewing the records
and proceedings of said trial and conviction should
have granted the said defendant a new trial because of
the manifest error in the record and proceedings of
said trial in the following particulars:

20
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A. That the said Court permitted the witness Tillie
Esakov to answer the question on the part of the plain-
tiff, “That piece of paper folded that you say he told
you to give to your mother, what did you do with that ?”
to which permission due and timely exception was
taken by the plaintiff in error (pro ut the bill of excep-
tions).

B. And in this, that the said Court permitted the wit-
ness, Tillie Esakov, to answer, the question on the part
of the plaintiff, “As the result of the interview with
your father did you consult a physician ?” to which per-
mission due and timely exception was taken by the
plaintiff in error (pro ut the bill of exceptions).

C. And in this, that the said Court permitted the
witness, Anna Esakov, to answer the question on the
part of the defendant, “Were you in New Brunswick
at the home of Max Swiller with Sammy and Morris
after you left the farm in 1913 and before you went to
Baltimore?” to which permission due and timely excep-
tion was taken by the plaintiff in error (pro ut the bill
of exceptions).

D. And in this, that the said Court permitted the de-
fendant, Max Swiller, to answer the question on the
part of the defendant, “On this occasion, that is, the
occasion that Tillie called upon you at the store, you
were engaged to marry one of the Esakov girls, were
you not?”—to which permission due and timely excep-
tion was taken by the plaintiff in error (pro ut the bill
of exceptions).

E. And in this, that the said Court permitted the
witness, Samuel Esakov, to answer the question on
the part of the plaintiff, “How did you go?”—to which
permission due and timely exception was taken by the
plaintiff in error (pro ut the bill of exceptions).
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2. Because the Court erred in not considering that
portion of the Judge’s charge in which he charged that
the defendant could not be convicted of assault and
battery, although no exception was taken to the same
at the trial, although it would appear that manifest
wrong and injury had been suffered by the defendant
because of such erroneous charge by the Judge.

JOHN P. KIRKPATRICK,
Attorney for Plaintiff in Error.

Joinder in Error.

And hereupon, afterwards, to wit, on the sixth day
of April, A. D. nineteen hundred and seventeen, the
said State of New Jersey, by John W. Wescott, Attor-
ney-General of New Jersey, comes into Court and says
that there is no error either in the record or proceed-
ings aforesaid, or in giving the judgment aforesaid, and
he prays that the Court here may proceed to examine
as well the record and proceedings aforesaid, as the
matters aforesaid assigned for error, and that the
judgment aforesaid in the manner aforesaid given, may
in all things be affirmed, etc.

JOHN W. WESCOTT,
Attorney-General,
Attorney of Defendant in Error.
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The State of New Jersey,
Respondent, On Writ of
Error to
Supreme
Max Swiller, Court.
Appellant.

VS.

Sat below: Gummere, Chief Justice, and Trenchard and
Black, Justices.

Brief for Appellant.

The appellant was convicted in the Middlesex Quar-
ter Sessions of the crime of carnal abuse committed
against one Tillie Esakov at the home of the appellant
on October 21, 19J3. On writ of error the Supreme
Court sustained the conviction and thereupon the de-
fendant took this writ.

The complaining witness, Tillie Esakov, was fifteen
years of age, less seven days, at the time of the alleged
carnal abuse. No criminal complaint was made by the
complaining witness, or by any one for her, until almost
two years after the wrong, and the indictment was not
found until the April term, 1915. The indictment con-
tained three counts: The first count charged rape; the



second count carnal abuse; and the third count assault
and battery. By direction of the Judge who presided
at the trial, the jury was instructed to disregard the
third charge of the indictment (see Judge’s Charge, page
265, lines 30-40), and the case was considered by them
only in reference to the two crimes, carnal abuse and
rape. The jury found the defendant guilty of the sec-
ond count in the indictment.

The defendant, after his conviction, was first sen-
tenced to a term of not more than fifteen years nor less
than seven and one-half years and to pay a fine of two
thousand dollars, but was subsequently resentenced by
the Court to pay a fine of five hundred dollars and be
imprisoned at hard labor in State’s Prison for a maxi-
mum term of not more than fifteen years and a mini-
mum term of not less than two years.

That portion of the Judge’s charge which excluded
from the consideration of the jury the third count in
the indictment, assault and battery, has been held by
the courts of this State to be improper. In the case of

«e Johnson m N. J. L 185 a conviction of
assault against one indicted for rape was sustained, and
a similar result was sustained in the case of state vs.
Jackson, 6% N. J. L. 105, where a defendant was in-
dicted for carnal abuse and convicted of assault. The
defendant at bar then was entitled to have the jury
consider whether or not in this case he was guilty of
assault rather than the two crimes charged in the first
and second counts of the indictment. The Judge’s ex-
clusion from the consideration of the jury of this count
was an improper exercise of judicial power, in that the
Court interposed his own opinion as to the sufficiency of
the evidence, which is, of course, the province of the
jury.

The record shows that the complaining witness and
others, notably the witness Hammersley (printed book,
page 98, and pages 29-30-31), were permitted to testify



concerning complaints made by the complaining witness
many months after the alleged assault, and clearly con-
trary to the purposes for which such testimony is proper
as set forth in the case of the State vs.- Rodesky, 80
N. J. L. 220.

If the record had been put in proper shape to have
these matters properly before the Court, they might
perhaps have more weight and be given greater consid-
eration, but it is not the defendant’s fault that the cer-
tificate required by Section 136 of the Criminal Proced-
ure Act has not been supplied. He thought that his
appeal was taken in such form that the Appellant Court
would consider all matters of error in the record that
tended to his manifest wrong and injury. The attorney
who perfected the appeal thought that he had done
everything required by that section of the act. Think-
ing as he did therefore, neither the attorney nor the
defendant has made an election to waive the statutory
privileges afforded by section 136. There can be no
election unless the person making the election is clearly
cognizant of the nature and the effect of his act.

If this defendant has not therefore been estopped by
a voluntary choice between two remedies afforded him,
but has thought that he did all that was required, how-
ever erroneous his thought might be, in order to obtain
that relief, the Court should, if possible, remove the
technical impediment to his obtaining that which the
statute affords him, but which through a mistaken idea
of technical procedure he has not placed himself in
position to receive. In the case of State vs. Plough,
97 Atl. Rep. 265, the Court took this view, and consid-
ered matters in the record that were not properly be-
fore it by the judge’s certificate.

And also in the civil cases of Blonski vs. American
Smelting & Ref. Co. 76 N. J. L. 89, even though the
rule to show cause was limited to two points, the
Court in order to effect justice decided the case on an
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entirely different point, and one not covered by the rule
to show cause.

This defendant has married the complaining witness
since the trial, and they are now living together and he
is supporting her in a manner in keeping with the sta-
tion in life which they enjoy. So that whatever of
private wrong complaining witness has suffered has
been redressed by the defendant as fully as it is pos-
sible for him to do so.

Itseems to me therefore that the Court should afford
this defendant the benefit of whatever relaxation may
be made in the strict rules and that the record in this
proceeding should be returned to the Court of Quarter
Sessions for the purpose of having supplied the neces-
sary certificate, if without it the Court can consider only
matters brought up by the strict bill of exceptions, and
that if more formal application than this memoranda is
necessary, that the defendant be given an opportunity
to present his petition to this Court praying for that
relief, that is, that the record be returned to the Court
of Quarter Sessions for amendment. There is ample
authority and power in the Court to do this, as has been
held in the following cases:

American Popular Life Ins. Co. vs. Lay 39 N
J. L. 89

Herbertvs. Hardenberg, 10N. J. L. 222,

Brown vs. Warden, 44 N. J. L. 177.

Robinson vs. Furman, 47 N. J. Eq. 307.

No real public injury remains, and to deny the de-
fendant the advantage of whatever may appear in the
record that might be beneficial to him in his appeal
might in effect be a blow at the institution of matri-
mony and at the complaining witness in this case, who
would be thrown upon the mercy of charitably inclined
friends or her own exertions if she was deprived of her
husband s support while he was serving his term as



sentenced. If, however, a new trial is granted, it would
then rest with the proper authorities to determine
whether or not the public good required or would be
substantially promoted by again placing defendant on
trial. It seems to me that the marriage has not only
repaired the private wrongs of the complaining witness,
but has in a large measure, if not completely, satisfied
the State, and that the State could not possibly suffer
any injury by the defendant having a new trial.

The crime of which defendant stands convicted is
similar in character to seduction under promise of mar-
riage. They are both sexual crimes and the complain-
ing witness is the chief one to suffer. Society at large
suffers through the shock to its morals in both cases.
In carnal abuse the complaining witness suffers because
her body has been ravished against her consent, and in
the other case because she has been deceived by false
representations and promises. But in both cases the
wrong is repaired in a large degree by marriage, legal-
izing the intercourse and the offspring resulting from it.
The statute (see Comp. Statute, Vol. 2, p. 1761) pro-
vides that in seduction the defendant be discharged if
he marry the complaining witness before trial, and that
sentence be suspended if he marry her after sentence
is imposed.

It seems to me a similar condition should prevail
here and that defendant should have advantage of the
same treatment.

The assignments of error disclose five exceptions
noted in the record. All of these exceptions were di-
rected toward testimony introduced by the State over
the objection of the defendant.

The first question to which objection was entered
and exceptions taken was the question, “That piece of
paper folded that you say he told you to give to your
mother, what did you do with that?” (see page 28,
printed case). This question was clearly irrelevant to
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the issue, it had no value in assisting the jury to de-
termine either the guilt or innocence of the defendant,
and because of its introduction, although it is the only
testimony of that kind in the case, the jury might have
inferred or received the erroneous impression that the
carnal abuse, if any was committed, was the result of
a prearranged plan between the mother of the com-
plaining witness and the defendant. There was no
other hint of such a thing in the case, and indeed the
State did not argue that such was the fact, but never-
the less the defendant was entitled to have the Court
exclude testimony not pertinent to the issue, which was,
defendant’s guilt or innocence of the crime charged.
On error, reversal is required if it appears that illegal
evidence may have been harmful.

Ruckman vs. Bergholz, 8 Vroom, 437-441.

Ryan vs. State, 60 N. J. L. 552, at bottom of
page 555.

Bell vs. Samuels, 60 N. J. L. at top of page 372.

State vs. Sprague, 65 N. J. L. 419, at page 426.

State vs. Hendrick, 70 N. J. L. 47.

State vs. Newman, 74 N. J. L. 204.

Feist vs. Jerolamon, 75 Atl. Rep. 751

It seems to me clear this question and answer were
of such a character that defendant may have suffered
harm. The jury might have inferred a conspiracy or
agreement betwen defendant and Mrs. Esakov by which
she was to profit from her daughter’s dishonor. If the
jury did entertain this view, being ordinary men they
must have been prejudiced against defendant and not
in proper mental poise to weigh the sufficiency of evi-
dence offered to prove the crime alleged.

The second assignment of error (see printed book,
page 29-30) is based upon objection to this question by
State of complaining witness: “Q. As the result of
your interview with your father did you consult a



physician?” This question is clearly illegal and has
been held many times in this court to be so. If the
State had in mind that consultation with a physician
was similar in effect to the making of a complaint, then
clearly the testimony related to something too far re-
moved from the time of the crime to be permissible.
She did not tell her father until March, five months
after alleged assault (see printed book, page 29, line
19). On no other theory could it have been even con-
sidered relevant. The complaining witness had taken
no legal means to have her wrongs remedied, and it was
to forestall the damaging effect of such delay on her
part that the State attempted to bolster up its weakness
in this particular by these irrelevant side issues. Thus
by irrelevant testimony they hope to fill up and supply
the deficiencies of complaining witness’s acts. -The
purpose of such evidence has been fully set forth in
State vs. Rodesky, 8N~ 1 L. 220.

This question and its evident purpose does not come
within the rule as laid down in that case.

The third assignment of error (printed book, page
137) was to a question probably intended to show the
friendly relations that existed between witness and de-
fendant, but went beyond the point permitted, in that
there had been no denial by the witness of her friend-
ship with defendant, and therefore there was nothing
that needed the calling of witness’s attention to specific
instances.

The fourth and fifth assignments of error do not
appear to show anything harmful to the defendant..

Respectfully submitted,
JOHN P. KIRKPATRICK,
Attorney for Appellant.












