
Committee Meeting 
before 

SENATE ENVIRONMENT COMMITTEE 
and 

ASSEMBLY ENERGY AND HAZARDOUS WASTE COMMITTEE 

SENATE BILL NO. 1070 and ASSEMBLY BILL NO. 1727 
(Make various changes to ECRA and to other hazardous 

site remediation programs; impose a surcharge on 
remediations; establish a loan and grant fund for 
remediation activities; appropriate bond moneys) 

LOCATION: Committee Room 9 DATE: September 21, 1992 
Legislative Office Building 10:00 a.m. 
Trenton, New Jer~ey 

MEMBERS OF SENATE COMMITTEE PRESENT: 
Senator Henry P. McNamara, Cha1rman 
Senator Randy Corman, Vice-Chairman 
Senator c. Louis Bassano 
Senator Jack c . Sinagra 
Senator John H. Adler 
Senator Ronald L. Rice 

MEMBERS OF ASSEMBLY COMMITTEE PRESENT: 
Assemolyman John E. Rooney, Cha1rman 
Assemblyman Ernest L. Oros, Vice-Chairman 
Assemblyman Arthur R. Albohn 
Assemblyman Daviti c. Russo 
Assemblywoman Barbara Wright 
Assemblyman Anthony Impreveduto 
Assemblyman Robert G. Smith 

ALSO PRESENT: 

1JJ 
!0 

f) 7) 
l ? f ~ t 
V· ~ 

Raymond E. Cantor, Judith L. Horowitz, 
and Kevil D. Duhon, Aides New Jersey State UbrltY 
Office of Legislative Serv ices 

Hearing Recorded and Transcribed by 
The Office of Legislative Services. Public Information Office, 

Hearing Unit, 162 W. State St. •. CN 068, Trenton, New Jersey 08625-oosa 



l,, •1" 1 
\ f J,,i,/ 



~A~"OY CORMAN 

C. L.OUlS BASSA.'JO 
JACK C. SL'>:ACRA 
JOH..._ H. ADLER 
KO" A ill L RJCE 

~ r u1 !1 c r s r H §- t a t c {[ r g i li In f u r r 
ASSL~BLY ENERGY ~~D HAZARDOUS ~ASTE CO~ITTEE 

SE~ATE ENVIRONMEN"r COMMITTEE 
LEGISLATIVE OFFlCE BUTLD~G. c-J-068 

TRE'<TO'-:, !'.'C\'.'jt:RSEY 0&.::5-0068 
(W9) 292-7676 

J 0 IN T 
C 0 M M l T T E E N 0 T I C E 

JOHN E. ROONEY 
Cha irrnan 

ERNEST L. OROS 
Vice-Chairman 

ARTilUR R. ALBOHN 
DAVID C. RUSSO 
BARBARA WRIGHT 
ANTHONY IHPREVEDLi70 
ROBERT G. SMITH 

TO: MEMBERS Of THE SENATE ENVIRONMENT COMMITTEE 
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SUBJECT: COMMITTEE MEETING- September 21, 1992 

The public may address comments and questions to Raymond E. Cantor, 
Judith L. Horowitz, or Keuil Duhon, Committee Aides, or make bill status and 
scheduling inquiries to Elua Thomas or Carol Hendryx, secretaries, at (609) 
292-7676. 

The Senate Environment Committee and the Assembly Energy and Hazardous 
Waste Committee will meet on Monday, September 21, 1992 at 10:00 A.M. in 
Room 9, Legislative Office Building, Trenton, New Jersey to consider the 
following bills: 

S-1070 
McNamara/Rice 
A-1727 
Albohn/Crecco 

Makes various changes to ECRA and to 
other hazardous site remediation 
programs; imposes a surcharge on 
remediations; establishes a loan and 
grant fund for remediation activities; 
appropriates bond moneys . 

.. 
The committees have invited representatives of the envirorunental, business, 
consultant, and regulated communities, as well as the Department of 
Environmental Protection and Energy, to discuss the bills in a panel setting. 
Due to time constaints, any other members of the public wishing to present 
testimony should do so in written form. Two panel discussions are 
scheduled. The panel discussion scheduled from 10:00 to 12:30 will focus on 
measures necessary to establish administrative predicability in implementing 
the hazardous discharge site remediation programs. Bill provisions that 
correspond to this topic include sections 1, 2, 16, 17, 30, and 31. The panel 
discussion scheduled from 1:30 to 4:00 will focus on measures necessary to 
streamline the administrative process for ECRA or other hazardous 
discharge site remediation programs. Bill provisions that correspond to this 
topic include sections 7, 9 through 13, and 19. 

Issued 9/16/92 
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SENATE, No. 1070 

STATE OF NEW JERSEY 

INTRODUCED JULY 23, 1992 

By Senators McNAMARA, RICE, Difrancisco and Dorsey 

AN ACT concerning the remediation of contaminated property, 
2 establishing the "Hazardous Discharge Site Remediation FlUld," 
3 making an appropriation from the "Hazardous Discharge Bond 
4 Act of 1986," amending and supplementing the "Environmental 
5 Cleanup Responsibility Act". P.L.1983, c.330, and 
6 supplementing Title 58 of the Revised Statutes. 
7 

8 BE IT ENACTED by the Senate and General Assembly of the 
9 State of New Jersey: 

10 1. Section 3 of P.L.1983, c.330 (C.13:1K-8) is amended to read 
11 as follows: 
12 3. As used in this act: 
13 [a. "Cleanup plan"] "Remedial action workplan" means a plan 
14 for the [cleanup of] remedial action to be lUldertaken at an 
15 industrial [establishments, approved by the department] 
16 establishment, or at any area to which a discharge originating at 
17 the industrial establishment is migrating or has migrated[, which 
18 may include a description of the locations, types and ~tuantities of 
19 hazardous substances and wastes that will remain on the 
20 premises; a description of the types and locations of storage 
21 vessels, surface impoundments, or secured landfills containing 
22 hazardous substances and wastes; recommendations regarding the 
23 most practicable method of cleanup; and]; a description of the 
24 remedial action to be used to remediate the industrial 
25 establishment; a cost estimate of the [cleanup plan.] 
26 implementation of the remedial action workplan; and any other 
27 infonnation the department deems necessary; 
28 [The department, upon a finding that the evaluation of a site 
29 for cleanup purposes necessitates additional information, may 
30 require graphic and narrative descriptions of geographic and 
31 hydrogeologic characteristics of the industrial establishment and 
32 evaluation of all residual soil, groundwater, and surface water 
33 contamination; 
34 b. "Closing, terminating or transferring operations" means the 
35 cessation of all operations which involve the generation, 
36 manufacture, refining, transportation. treatment, storage, 
37 handling or disposal of hazardous substances and wastes. or any 
38 temporary cessation for a period of not less· than two years, or 
39 any other transaction or proceeding through which an industrial 
40 establishment becomes nonoperational for health or safety 
41 reasons or lUldergoes change in ownership, except for corporate 
42 reorganization not substantially affecting the ownership of the 

EXPLANATION--Matte~ enclosed in bold-faced b~ackets [thus] in the 
above bill is not enacted and is intend~ to be omitted in the law. 

Matte~ unde~lined ~is new matte~. 



51070 
2 

1 industrial establishment. including but not limited to sale of stock 
2 in the form of a statutory merger or consolidation, sale of the 
3 controlling share of the assets, the conveyance of the real 
~ property, dissolution of corporate identity, financial 
5 reorganization and initiation of bankruptcy proceedings] 
6 ''Closing operations" means: 
7 (1) the cessation of all or substantially all operations of an 
8 industrial establishment. 
9 (2) any temporary cessation of operations of an industrial 

10 establishment for a period of not less than two years. 
11 (3) any transaction or proceeding through which an industrial 
12 establishment becomes nonoperational for health or safety 
13 reasons, and 
14 (4) the initiation of bankruptcy proceedings; 
15 "Transferring ownership or operations" means: 
16 (1) any transaction or proceeding through which an industrial 

I 

17 establishment undergoes a change in ownership, 
18 (2) the sale or transfer of the controlling share of the assets of 
19 an industrial establishment, 
20 (3) the execution of a lease for a period of 99 years or longer 
21 for an industrial establishment, 
22 (4) the termination of a lease unless renewed without a 
23 disruption in operations of the industrial establishment. 
24 (5) the dissolution of corporate identity. except for any 
25 dissolution of an indirect owner of an industrial establishment 
26 whose assets would have been unavailable for the remediation of 
27 the industrial establishment if the dissolution had not occurred, 
28 (6) the financial reorganization. 
29 (7) any change in operations of an industrial establishment that 
30 changes the industrial establishment· s Standard industrial 
31 Classification number to one that is not subject to this act; 
32 "Oange in ownership" means: 
33 (t} the sale or transfer of the business of an industrial 
34 establishment or any of its real property, 
35 (2) the sale or transfer of stock in a corporation resulting in a 
36 merger or consolidation involving the direct owner or operator or 
37 indirect owner of the industrial establishment, 
38 (3) the sale or transfer of stock in a corporation resulting in a 
39 change in the person holding the controlling interest in the direct 
40 owner or operator or indirect owner of an industrial 
41 establishment, 
42 (4) the sale or transfer of title to an industrial establishment or 
43 the real property of an industrial establishment by exercising an 
44 option to purchase, or 
45 (5) the sale or transfer of a partnership interest in a 
46 partnership that owns or operates an industrial establishment that 
.p would reduce by 10% or more. the assets available for a 
48 remediation of the industrial establishment; 
49 "Change in ownership" shall not include: 
50 (1) a corporate reorganization not substantially affecting the 
51 ownership of the industrial establishment, 
52 (2) a transaction or series of transactions involving the transfer 
53 of stock. assets or both, among corporations under common 
54 ownership, where the transactions will not result in the aggregate 
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1 diminution of the net worth of the corporation that directly owns 
2 or operates the industrial establishment, will not result in the 
3 aggregate diminution of the net worth of ttie industrial 
4 establishment by more than 10 percent. and an equal or greater 
5 amount in assets is available for tf:<! remediation of the industrial 
6 establishment before and after the (ransactions, 
7 (3) a transaction or series of tra.:lSactions· involving the transfer 
8 of stock. assets or both. resul_• 1g in the merger or de facto 
9 merger or consolidation of the iL :rect owner with another entity 

10 or change in the person holcil:-;..; the controlling interest of the 
11 indirect owner of an industrial establishment, when the indirect 
12 owner· s assets would have '- ~:.::n unavailable for cleanup if the 
13 transactions had not occured. ·.>r 

14 (4) transfers between members gf the same family. "Family'' 
15 means siblings, spouse, children, grandchildren, parents and 
16 grandparents; 
17 [c.] "Department" means the Department of Environmental 
18 Protection; 
19 [d.] "Hazardous substar: ·:es" means those elements and 
20 compounds, including petrot;::um products, which are defined as 
21 such by the department, after public hearing, and which shall be 
22 consistent to the maximum extent possible with, and which shall 
23 include, the list of hazardous substances adopted by the 
24 Environmental Protection Agency pursuant to Section 311 of the 
25 ··Federal Water Pollution Control Act Amendments of 1972" (33 
26 U.S.C.§1321) and the list of toxic pollutants designated by 
27 Congress or the Environmental Protection Agency pursuant to 
28 Section 307 of that act (33 U.S.C.§1317); except that sewage and 
29 sewage sludge shall not be considered as hazardous substances for 
30 the purposes of this act; 
31 [e.] "Hazardous waste" means any amount of any waste 
32 substances required to be reported to the Department of 
33 Envil'onrnental Protection on the special waste manifest pursuant 
34 to N.J.A.C.7:26-7.4, or as otherwise provided by law; 
35 [f.] "Industrial establishment" means any place of business 
36 engaged in operations which involve the generation, manufacture, 
37 refining, transportation, treatment, storage. handling, or disposal 
38 of hazardous substances or hazardous wastes on-site, above or 
39 below ground, having a Standard Industrial Classification number 
40 within 22-39 inclusive, 46-49 inclusive, 51 or 76 as designated in 
41 the Standard Industrial Classifications Manual prepared by the 
42 Office of Management and Budget in the Executive Office of the 
43 President of the United States. Those facilities or parts of 
44 facilities subject to operational closure and post-closure 
45 maintenance requirements pursuant to the "Solid Waste 
46 Management Act," P.L.1970, c.39 (C.13:tE-1 et seq.), the ''Major 
47 Hazardous Waste Facilities Siting Act," P.L.1981, c.279 
48 (C.13:1E-49 et seq.) or the "Solid Waste Disposal Act" (42 
49 U.S.C.§6901 et seq.), or any establishment engaged in the 
50 production or distribution of agricultural commodities, shall not 
51. be considered industrial establishments for the purposes of this 
52 act. The department may, pursuant to the "Administrative 
53 Procedure Act," P.L.1968, c.410 (C.52:148-1 et seq.), exempt 
54 certain sub-groups or classes of operations within those 
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1 sub-groups within the Standard Industrial Classification major 
2 group numbers listed in this subsection upon a finding that the 
3 operation of the industrial establishment does not pose a risk to 
4 public health and safety; 
5 [g.] "Negative declaration" means a written declaration. 
6 submitted by the owner or operator of an industrial establishment 
7 {and approved by the department], certifying that there has been 
8 no discharge of !:uardous substances or hazardous wastes on the 
9 site. or that any ,uch discharge on the site or discharge that has 

10 migrated or is :mgrating from the site has been cleaned up in 
11 accordance wirj procedures approved by the department, and 
12 there remain ::; hazardous substances or hazardous wastes at the 
13 site of the :.1dustrial . establishment, and there remain no 
14 hazardous substances or hazardous wastes that migrated from the 
15 site of the industrial establishment. at levels that are above the 
16 applicable cleanup standards established by the department; 
17 "Discharge" means an intentional or unintentional action or 
18 omission res;:: ting in the actual or threatened releasing, spilling. 
19 leaking, purr: 1;ng, pouring, emitting, emptying, or dumping of a 
20 hazardous sui: stance or hazardous waste onto the land or into the 
21 waters of the State; 
22 ''No further action letter·· means a written determination by 
23 the department that based uoon an evaluation of the historical 
24 use of the industrial establishment and the property, and any 
25 other investigation or action the department deems necessary, 
26 there are no discharged hazardous substances or hazardous wastes 
27 present at the site of the industrial establishment. at any other 
28 site to which a hazardous discharge originating at the industrial 
29 establishment has migrated. or that any discharged hazardous 
30 substances or hazardous wastes present at the industrial 
31 establishment or that have migrated from the industrial 
32 establishment are below the applicable cleanup standards; 

; 

33 "lndirect owner" means a corporation that owns any subsidiary 
34 that owns or operates an industrial establishment; 
35 "Direct owner or operator" means a corporation that directly 
36 owns or operates an industrial establishment; 
37 "Area of concern" means any existing or former location where 
38 hazardous substances or hazardous wastes are or were known or 
39 suspected to have been discharged, generated, manufactured. 
40 refined, transported, stored, handled, treated, disposed, or where 
41 hazardous substances or hazardous wastes have or may have 
42 migrated: 
43 "Cleanup standards" means the combination of numeric and 
44 narrative standards to which hazardous substances or hazardous 
45 waste must be cleaned up as established by the department 
46 pursuant to section 30 of P.L. . c. (C. )(now before the 
47 Legislature as this bill); 
48 "Feasibility study" means a study_ to develop and evaluate 
49 options for remedial action using data gathered during the 
50 remedial investigation to develop possible remedial action 
51. alternatives, to evaluate those alternatives and create a list of 
52 feasible alternatives. and to analyze the engineering, scientific, 
53 institutional, human health. environmental, and cost of each 
54 selected alternative; 
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1 "Owner" means any person who owns the real property of an 
2 industrial establishment or who owns the industrial establishment; 
3 "Operator" means any person. including users. tenants, 
4 occupants, or trespassers. having and e':ercising direct actual 
5 control of the operations of an industrial e_::r ablishment; 
6 "Preliminary assessment'' means the fi::st phase in the process 
7 of identifying areas of concern and determining whether 
8 hazardous substances or hazardous w;;·;tes are present at an 
9 industrial establishment or have migrat •· ~ or are migrating from 

10 the industrial establishment, and shail. ir.clude the initial search 
11 for and evaluation of. existing site_ specific operational and 
12 environmental information, both rrent and historic. to 
13 determine if further investigation c~ nceming .the documented. 
14 alleged, suspected or potential di.;charge of any hazardous 
15 substance or hazardous waste is required by the department; 
16 "Remediation" or "remediate" means all necessary actions to 
17 investigate and clean up any known or suspected discharge or 
18 threatened discharge of hazardou~ substances or hazardous 
19 wastes, including the preliminary c.•.;essment, site investigation, 
20 remedial investigation, feasibility st\. .• .iy, and remedial action; 
21 "Remedial action" means those actions taken at an industrial 
22 establishment or offsite of an industrial establishment if 
23 hazardous substances or hazardous wastes have migrated or are 
24 migrating therefrom. as may be required by the department, 
25 including the removal, treatment, containment. transportation 
26 securing, or other engineering or treatment measures. whether of 
27 a permanent nature or otherwise. designed to ensure that any 
28 discharged hazardous substances or hazardous wastes at the site 
29 or that have migrated or are migrating offsite, is brought into 
30 compliance with the applicable cleanup standards; 
31 "Remedial investigation" means a process to determine the 
32 nature and extent of a discharge of hazardous substances or 
33 ha.Zardous wastes at an industrial establishment or a discharge of 
34 hazardous substances or hazardous wastes that have migrated or 
35 are migrating from an industrial establishment and the problems 
36 presented by a discharge. and may include data collected. site 
37 characterization. sampling. monitoring. and the gathering of any 

38 other sufficient and relevant information necessary to determine 
39 the necesSity for remedial action including a feasibility study; 
40 "Site investigation" means the collection and evaluation of 
41 data adequate to determine whether or not discharged hazardous 
42 substances or hazardous wastes exist at the industrial 
43 establishment or have migrated or are mimtiy from the 
44 industrial establishment at levels in excess of the applicable 
45 cleanup standards. A site investigation shall be developed based 
46 upon the information collected pursuant to the preliminary 
47 assessment. 
48 (cf: P.L.l983, c.330. s.3) 
49 2. Section 4 of P.L.1983, c.330 (C.l3:1K-9) is amended to read 
50 as follows: 
51 4. ·a. The owner or operator of an industrial establishment 
52 planning to close operations. or transfer ownership or operations 
53 shall[: 
54 (1) Notify) notify the department in writing, no more than five 
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1 days subsequent to closing operations or of its public release[.] of 
2 its decision to close operations [;) , whichever occurs first. or 
3 within five days after the execution of an agreement to transfer· 
4 ownership or operations. as applicable. The notice to the 
5 department shall: identifv ~e subject industrial establishment; 
6 describe the transaction rt=('Uiring compliance with the act; state 
7 the date of the closing of operations or the date of the public 
8 release of the decision ~'1 close operations and a copy of the 
9 appropriate public annour.c ~ment, if applicable; state the date of 

10 execution of the agree:>:mt to transfer ownership or operations 
11 and the name of the par·.ies to the transfer, if applicable; state 
12 the proposed date for : . ~:>ing operations or transferring ownership 
13 or operations; list the c ,me. address. and telephone number of an 
14 authorized agent for the owner or operator: and include any other 
15 information the department deems necessary to provide it with 
16 sufficient notice of the transaction. The notice shall be 
17 transmitted to the department in the manner and form as 
18 required by the depart· .1 en t. 
19 b. Subsequent to th·.; submittal of the notice required pursuant 
20 to subsection a. of tnis section, the owner or operator of an 
21 industrial establishment shall, except as otherwise provided by 
22 P.L.1983, c.330 or P.L. . c. (now before the Legislature as 
23 this bill), remediate the industrial establishment. The 
24 remediation may include. as necessary, a preliminary assessment. 
25 site investigation, remedial investigation, feasibility study, and a 

. 26 remedial action of the industrial establishment. 
27 The preliminary assessment, site investigation, remedial 
28 investigation, feasibility study, and remedial action shall be 
29 conducted in accordance with criteria, procedures, and time 
30 schedules established by the department. The results of the 
31 preliminary assessment, site investigation. remedial 
32 investigation, feasibility study, and remedial action shall be 
33 subinitted to the department for its review and approval, except 
34 as otherwise provided by P.L.1983, c.330 or P.L. , c. (now 
35 before the Legislature as this bill). Submissions shall be in a 
36 manner and form as provided by the department. 
37 Upon the submission of the results of either the preliminary 
38 assessment, site investigation, or remedial investigation. which 
'39 results demonstrate that there are no hazardous substances or 
40 hazar· 1us wastes at the industrial establishment, or that have 
41 migr:· 'd from or are migrating from the industrial 
42 estab:;shment, at levels or concentrations above the applicable 
43 cleanup standards, the owner or operator may submit to the 
44 department for approval a proposed negative declaration as 
45 provided in subsection c. of this section. 
46 c. The owner or operator of an industrial establishment shall, 
47 subsequent to closing operations, or of its public release of its 
48 decision to close operations, or prior to transferring ownership or 
49 operations, as applicable, submit to the department for approval 
50 a proposed negative declaration or proposed remedial action 
51 workplan. Except as otherwise provided by P.L.1983, c.330 or 
52 P.L. . c. (now before the Legislature as this bill), the owner or 
53 operator of an industrial establishment shall not transfer 
54 ownership or operations wttil a negative declaration or a remedial 
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t action workplan has been approved by the department or an 
2 administrative consent order has been executed, and lUltil. in 
3 cases where a remedial action workplan is required to be 
4 approved or an administrative consent order has been executed. a 
5 cleanup flUlding source, as required pursuant to section 21 of 
6 P. L. , c. (C. )(now before the Legislature as this bill), has 
7 been established. 
8 [(2) Upon closing operations, or 60 days subsequent to public 
9 release of its decision to close or transfer operations, whichever 

10 is later. the owner or operator shall submit a negative declaration 
11 or a copy of a cleanup plan to the department for approval and a 
12 surety bond or other financial security for approval by the 
13 department guaranteeing performance of the cleanup in an 
14 amount equal to the cost estimate for the cleanup plan. 
15 b. The owner or operator of an industrial establishment 
16 planning to sell or transfer operations shall: 
17 (1) Notify the department in writing within five days of the 
18 execution of an agreement of sale or any option to purchase; 
19 (2) Submit within 60 days prior to transfer of title a negative 
20 declaration to the department for approval, or within 60 days 
21 prior to transfer of title,] The owner or operator shall attach a 
22 copy of any [cleanup plan] approved negative declaration. 
23 remedial action workplan. or administrative consent order to the 
24 contract or agreement of sale or agreement to transfer or any 
25 option to purchase which may be entered into with respect to the 
26 transfer of ownership or operations. ln the event that any sale or 
27 transfer agreements or options have been executed prior to the 
28 submission of the plan to the department, the [cleanup plan] 
29 approved negative declaration, remedial action workplan, or 
30 administrative consent order shall be transmitted by the owner or 
31 operator, by certified mail. prior to the transfer of ownership or 
32 operations, to all parties to any transaction concerning the 
33 transfer of ownership or operations, including purchasers, 
34 bankruptcy trustees, mortgagees, sureties, and financiers [; 
35 (3) Obtain, upon approval of the cleanup plan by the 
36 department, a surety bond or other financial security approved by 
37 the department guaranteeing performance of the cleanup plan in 
38 an amount equal to the cost estimate for the cleanup plan. 
39 c.] d. The department, upon application by the owner or 
40 operator of an induStrial establishment who has submitted a 
41 notice to the department pursuant to subsection a. of this 
42 section, shall enter into an administrative consent order with the 
43 owner or operator in which the owner or operator agrees to 
44 perform the necessary remediation at the industrial 
45 establishment, as required by this act, pursuant to a schedule 
46 established by the department, agrees to establish a cleanup 
47 funding source as required pursuant to section 21 of P.L. , c. 
48 (C. )(now before the Legislature as this bill), agrees to obtain 
49 an approved negative declaration or remedial action workplan, 
50 and agrees to perform any necessary remedial actions. The 
51 administrative consent order may provide that a purchaser, 
52 transferee, mortgagee, or other party to the transfer may 
53 perform the remedial action as provided in subsection e. of this 
54 section. Upon entering into an administrative consent order the 
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1 owner or operator may transfer ownership or operations of the 
2 industrial establishment prior to approval of a negative 
3 declaration or remedial action workplan. 
4 The department shall adopt regulations establishing the terms 
5 and conditions for obtaining, amending, and complying with an 
6 administrative consent order. The regulations shall include a 
7 sample form of the administrative consent order. An 
8 administrative consent order may not grant authority to the 
9 department beyond that provided to the department by law and 

10 may not require an owner or operator to waive any right to 
11 appeal a departmental decision involving the substantive 
12 requirements of a remediation or an issue of fact. The 
13 administrative consent order may require the owner or operator 
14 to waive any right to appeal the department's authority to enter 
15 into the adminstrative consent order. the obligation of the owner 
16 or operator to perform the remediation, or the substantive 
17 provisions of the administrative consent order. Entering into an 
18 administrative consent order shall not affect an oWner· s or 
19 operator' right to avail itself of the provisions of section 6 of 
20 P.L.1983, c.330 (C.13:1K-ll) or of sections 9, 10, 12, 13, or 17 of 
21 P.L. . c. (C. )(now before the Legislature as this bill). 
22 ~ The [cleanup P!an and detoxification of] approved remedial 
23 action workplan for the [site] industrial establishment shall be 
24 implemented by the owner or operator. (provided] except that the 
25 purchaser, transferee, mortgagee or other party to the transfer 
26 may assume that responsibility pursuant to the provisions of this 
27 act. 
28 f. The department shall, within 45 days of submission of a 
29 complete and accurate negative declaration, approve the 
30 negative declaration, or inform the owner or operator of the 
31 industrial establishment that a remedial action workplan shall be 
32 submitted. 
33 g. The department shall, in accordance with the schedule 
34 contained in an approved remedial action workplan. inspect the 
35 premises to determine conformance with the cleanup standards 
36 and shall certify that the remedial action workplan has been 
37 executed and that the industrial establishment has been 
38 remediated in compliance with applicable cleanup standards. 
39 (cf: P.L.1983, c.330, s. t) 
40 3. 'section 2 of P. L.1991, c.238 (C.13: lK-9.2) is amended to 
41 read as follows: 
42 2. The acquiring of title to an industrial establishment by a 
43 municipality pursuant to a foreclosure action pertaining to a 
44 certificate of tax sale purchased and held by the municipality 
45 shall not relieve the previous owner or operator of the industrial 
46 establishment of his duty to [implement a cleanup plan if the 
47 implementation is deemed necessary by the Department of 
48 Environmental Protection) remediate the industrial establishment 
49 as required pursuant to P.L.1983. c.330. 
50 (cf: P.L.1991, c.238, s.2) 
51 4. Section 3 of P.L.1991, c.238 (C.13:1K-9.3) is amended to 
52 read as follows: 

· 53 3. If a municipality undertakes. [to clean up hazardous 
54 substances and wastes on the site of] a remediation of an 
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1 industrial establishment, the title to which the municipality 
2 acquired pursuant to a foreclosure action pertaining to a 
3 certificate of tax sale. all expenditures incurred in the [cleanup] 
4 remediation shall be a debt of the immediate past [owners] owner 
5 or operator of the industrial establishment. The debt shall 
6 constitute a lien on all property owned by the immediate past 
7 owner or operator when a notice of lien, incorporating a 
8 description of the property subject to the [cleanup and removal) 
9 remediation and an identification of the amount of [cleanup, 

10 removal] remediation and related costs expended by the 
11 municipality is duly filed with the clerk of the Superior Court. 
12 The clerk shall promptly enter upon the civil judgment or order 
13 docket the name and address of the immediate past owner or 
14 operator and the amount of the lien as set forth in the notice of 
15 lien. Upon entry by the clerk, the lien shall attach to the 
16 revenues and all real and personal property of the immediate past 
17 owner or operator, whether or not he is insolvent. The notice of 
18 lien filed pursuant to this section which affects any property of 
19 an immediate past owner or operator shall have priority from the 
20 day of the filing of the notice of the lien, but shall not affect any 
21 valid lien. right, or interest in the property filed in accordance 
22 with established procedure prior to the filing of a notice of lien 
23 pursuant to this section. 
24 (cf: P.L.1991, c.238. s.3) 
25 5. Section 5 of P.L.1991, c.238 (C.13:1K-9.5) is amended to 
26 read as follows: 
27 5. If a municipality undertakes a [cleanup of hazardO\..:s 
28 substances and wastes on the site] remediation of an industric.l 
29 establishment, the municipality shall make any submissions 
30 required by P.L.1983, c.330 (C.13:1K-6 et seq.) and shall obtam 
31 [approval] all approvals of the Department of Environmental 
32 Protection [prior to the initiation of the sampling plan and the 
33 cleanup plan] as required pursuant to the provisions of P.L.1983, 
34 c.330 and any rules or regulations adopted pursuant thereto. 
35 (cf: P.L.1991, c.238, s.S) 
36 6. Section 5 of P.L.1983, c.330 (C.13:1K-10) is amended to 
3 7 read as follows: 
38 5. a. The department shall, pursuant to the "Administrative 
39 Procedure Act," P.L.1968, c.410 (C.S2:148-1 et seq.), adopt rules 
40 and regulations establishing: [minimum standards for soil, 
41 groundwater and surface water quality necessary for the 
42 detoxification of the site of an industrial establishment, including 
43 buildings and equipment, to ensure that the potential for hann to 
44 public health and safety is minimized to the maximum extent 
45 practicable, taking into consideration the location of the site and 
46 surrounding ambient conditions;] criteria necessary for the 
47 evaluation and approval of [cleanup plans] preliminary 
48 assessments, site investigations, remedial investigations, 
49 feasibility studies, and remedial action workplans and for the 
50 implementation thereof; a fee schedule, as necessary, reflecting 
51 the actual costs associated with the review of negative 
52 declarations, preliminary assessments, site investigations, 
53 remedial action workplans, feasibility studies, and [cleanup plans] 
54 remedial action workplans. and implementation thereof and for 
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1 any other review or approval required by the department: and any 
2 other provisions or procedures necessary to implement this act. 
3 [Until the minimum standards described herein are adopted. the 
4 department shall review. approve or disapprove negative 
5 declarations and cleanup plans on a case by case basis.] 
6 b. [The department shall. within 45 days of submission. 
7 approve the negative declaration, or inform the industrial 
8 establishment that a cleanup plan shall be submitted. 
9 c. The department shall, in accordance with the schedule 

10 contained in an approved cleanup plan, inspect the premises to 
11 determine conformance with the minimum standards for soil. 
12 groundwater and surface water quality and shall certify that the 
13 cleanup plan remedial action workplan has been executed and 
14 that the site has been detoxified.] The owner or operator shall 
15 allow the department reasonable access to the industrial 
16 establishment to inspect the premises and to take soil, 
17 groundwater. or other samples or measurements as deemed 
18 necessary by the department to verify the results of any 
19 submission made to the department and to verify the owner· s or 
20 operator's compliance with the requirements of this act. 
21 (cf: P.L.1983, c.330, s.5) 
22 7. Section 6 of P.L.1983, c.330 (C.13:1K-ll) is amended to 
23 read as follows: 
24 6. a. (The provisions of any law, rule or regulation to the 
25 contrary notwithstanding, the transferring of an industrial 
26 establishment is contingent on the implementation of the 
27 provisions of this act. 
28 b. If] The owner or operator of an industrial establishment 
29 planning to transfer ownership or operations may apply to the 
30 department for a deferral of the preparation. approval. and 
31 implementation of a remedial action workplan at the industrial 
32 establishment. The applicant shall submit to the department: 
33 (i) a certification sisned by the purchaser. transferee, 
34 mortgagee or other party to the transfer. approved by the 
35 department, that [the premises of] the industrial establishment 
36 would be subject to substantially the same use by the purchaser, 
37 transferee, mortgagee or other party to the transfer, [and upon 
38 written certification,thereto and approval by the department 
39 thereof, the implementation of a cleanup plan and the 
40 detoxification of the site] 
41 (2) a certification, approved by the department, that the 
42 owner or operator has satisfactorily completed a preliminary 
43 assessment, site investigation, remedial investigation, and 
44 feasibility study of the industrial establishment, 
45 (3) a cost estimate for the remedial action necessary at the 
46 industrial establishment, approved by the department, and 
47 (4) a certification, approved by the department, that the 
48 purchaser, transferee. mortgagee or other party to the transfer, 
49 has the financial ability to pay for the implementation of the 
50 necessary remedial action. 
51 The preparation, approval, and implementation of a remedial 
52 action workplan for the industrial establishment may be deferred 
53 until the use changes or until the purchaser, transferee, 
54 mortgagee or other party to the transfer closes(. terminates or 

____________________________________________ ,........__., l!ffi;!OIUQHU lt-·,. 
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1 transfers] operations or .transfers ownership or operations. 
2 [(1) Within 60 days of receiving notice of the sale or realty 
3 transfer and the certification that the industrial establishment 
4 would be subject to substantially the same use, the department 
5 shall approve. conditio:;ally approve, or deny the certification. 
6 (2) Upon approval '": the certification, the implementation of a 
7 cleanup plan and deto;,:ification of the site shall be deferred. 
8 (3) Upon . denial Jf the certification, the cleanup plan and 
9 detoxification of tl-. site shall be implemented pursuant to the 

10 provisions of this act.] 
11 [c.] b. Upon sat:.s:actory submission of a complete and accurate 
12 application. the · 'partment shall approve the deferral. Upon 
13 approval of tt deferral. the preparation, approval. and 
14 implementation uf remedial action workplan at the industrial 
15 establishment sha.] be deferred. The deferral shall be denied by 
16 the department if a complete and accurate application is not 
17 submitted to the department or if the department fails to 
18 approve any of the components of the application. Upon denial of 
19 the deferral, ths remediation of the industrial establishment shall 
20 be continued pu.':uant to the provisions of this act. 
21 £:. The authonty to defer [implementation of the cleanup plan] 
22 the preparation, approval, and implementation of a remedial 
23 action workplan set forth in subsection [b.] a. of this section shall 
24 not be construed to limit, restrict, or prohibit the department 
25 from directing site [cleanup] remediation under any o~her statute. 
26 rule, or regulation, but shall be solely applicable to the 
27 obligations of the owner or operator of an industrial 
28 establishment, pursuant to the provisions of this act, nor shall any 
29 other provisions of this act be construed to limit, restrict, or 
30 prohibit the department from directing site [cleanup] remediation 
31 under any other statute, rule, or regulation. 
32 (cf: P.L.1983, c.330, s.6) 
33 8. Section 8 of P.L.1983, c.330 (C.13:1K-13) is amended to 
34 read as follows: 
35 8. a. Failure of the transferor to comply with any of the 
36 provisions of this act is grounds for voiding the sale or transfer of 
37 an industrial establishment or any real property utilized in 
38 connection therewith by the transferee, entitles the transferee to 
39 recover damages from the transferor, and renders the owner or 
40 operator of the industrial establishment strictly liable, without 
41 regard to fault, for all [cleanup and removal] remediation costs 
42 and for all direct and indirect damages resulting from the failure 
43 to implement the [cleanup plan] remedial action workplan. 
44 b. Failure to submit a valid negative declaration[,) or [cleanup 
45 plan] a remedial action workplan pursuant to the provisions of 
46 section 4 of [this act) P.L.1983, c.330 (C.13:1K-9l is grounds for 
47 voiding the sale by the department. 
48 c. Any person who knowingly gives or causes to be given any 
49 false information or who fails to comply with the provisions of 
50 this act is liable for a penalty of not more than $25,000.00 for 
51 each offense. If the violation is of a continuing nature, each day 
52 during which it continues shall constitute an additional and 
53 separate offense. Penalties shall be collected in a civil action by 
54· a summary proceeding under "the penalty enforcement law" 
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1 (N. J .S.2A:58-1 et seq.). Any officer or management official of 
2 an industrial establishment who knowingly directs or authoriZ!=!S 
3 the violation of any provisions of this act shall be personally 
~ liable for the penalties established in this subsection. 
5 (cf: ?. ; .. 1983. c.330, s.8) 
6 9. :.:\ew section) a. The owner or operator of an industrial 
7 establishment planning to close operations or transfer ownership 
8 or r. eratioris of an industrial establishment may, in lieu of 
9 com,;;ying with the provisions of subsection b. of section 4 of 

10 P. Ll983. c.330 (C.13: lK-9), apply to the department for an 
11 e·c·:dited review. An application for an expedited review 
12 pL. s;.~ant to this section shall include: 
13 1) the notice required pursuant to the provisions of subsection 
14 a. of section 4 of P.L.1983, c.330 (C.13:1K-9), 
15 (2) a certification that for the industrial establishment. a 
16 remedial action workplan has previously been implemented and a 
17 r:o further action letter has' been issued pursuant to P.L.1983. 
18 c.330. a negative declaration has been previously approved by the 
19 · 3partment pursuant to P.L.1983, c.330, or the department has 
20 ?::eviously approved a remediation of the industrial establishment 
21 equivalent to that performed pursuant to the provisions of 
22 P.L.1983, c.330, 
23 {3) a certification that the owner or operator has performed 
24 remediation activities at the industrial establishment. consistent 
25 with regulations established by the department, in order to 
26 identify areas of concern that are new or have continued in use 
27 since the issuance of a no further action letter, negative 
28 declaration approval, or remediation approval as described in 
29 paragraph (2) of this subsection, and that based on those 
30 remediation activities the owner or operator certifies that there 
31 has been no discharge of a hazardous substance or hazardous 
32 waste at the industrial establishment subsequent to the approval 
33 of the negative declaration. the issuance of the no further action 
34 letter, or the equivalent remediation: or, if any discharge has 
35 occured, a certification listing any discharge. describing the 
36 action taken to remediate the discharge, a certification that the 
37 remediation was performed in accordance with procedures 
38 established by the department, and a certification that the 
39 remediation was approved by the department, 
40 (4) a certification that for any WldergroWld storage tank 
41 covered by the .Provisions of P.L.1986, c.102 (C.58:10A-21 et 
42 seq.), an approved method of secondary containment or a 
43 monitoring system as required by P.L.1986, c.102, has been 
44 inst.;!led. 
45 (5) a copy of the negative declaration or no further action 
46 letter, as applicable, last approved by the department for the 
47 entire industrial establishment, and 
48 (6) a proposed negative declaration. 
49 b. Upon the submission of a complete and accurate application 
50 and after an inspection, if necessary, the department shall 
51 approve or disapprove the negative declaration. The department 
52 shall app(Ove the negative declaration upon a finding that the 
53 information in the certifications submitted pursuant to subsection 
54 a. of this section is accurate. Upon a disapproval of the proposed 
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1 negative declaration by the department pursuant to this section, 
2 the owner or operator shall comply with the provisions of section 
3 4 of P.L.1983. c.330. 
4 10. (New section) a. The owner or operator of an industrial 
5 establishment planning to close operations or transfer ownership 
6 or operations of the industrial establishment may, in lieu of 
7 complying with the provisions of subsection b. of section 4 of 
8 P.L.1983. r:.330 (C.13:1K-9), apply to the department for a 
9 limited siL review. An application for a limited site review 

10 pursuant to this section shall include: 
11 (1) the ;:otice required pursuant to the provisions of subsection 
12 a. of sec•_:n 4 of P.L.1983, c.330 (C.13:1K-9), 
13 (2) a :::ertification that for the industrial establishment. a 
14 remedial action workplan has previously been implemented and a 
15 no further action letter has been issued pursuant to P.L.1983. 
16 c.330. a negative declaration has been previously approved by the 
17 department pursuant to P. L.1983, c.330. or the department has 
18 previously approved a remediation equivalent to that performed, 
19 pursuar.' to the provisions of P. L.1983, c.330, 
20 (3) :,. certification that the owner or operator has performed 
21 remediation activities at the industrial establishment, consistent 
22 with regulations established by the department, in order to 
23 identify areas of concern that are new or have continued in use 
24 since the issuance of a no further action letter. negative 
25 declaration approval, or remediation approval as described in 
26 paragraph (2) of this subsection, and that based on those 
27 remediation activities the owner or operator certifies that 
28 subsequent to the issuance of the negative declaration. no further 
29 action letter or remediation approval described in paragraph (2) 
30 of this subsection, a discharge has occurred at the industrial 
31 establishment that was not remediated in accordance with the 
32 procedures established by the department or any remediation 
33 performed has not been approved by the department, 
34 (4) the negative declaration or no further action letter. as 
35 applicable, last approved by the department for the industrial 
36 establishment, 
37 (5) a certification listing any information required to be 
38 provided in a preliminary assessment that has changed since the 
39 last departmental approval of a negative declaration, issuance of 
40 a no further action letter, or remediation approval, as applicable, 
41 for the iridustrial establishment, 
42 (6) a certification that for any undergrowtd storage tank 
43 covered by the provisions of P.L.1986, c.102 (C.58:10A-21 et 
44 seq.), an approved method of secondary containment or a 
45 monitoring system as required by P.L.1986, c.102, has been 
46 installed, and 
47 (7) a proposed negative declaration, if applicable. 
48 b. Upon the submission of a complete application, and after an 
49 inspection if necessary, the department t:nay: 
50 (1} approve the negative declaration upon a finding that any 
51 discharge of a hazardous substance or hazardous waste, as 
52 certified to pursuant to paragraph (3) of subsection a. of this 
53 section, has been remediated to levels that are below the 
54 applicable cleanup standards as established by the department, or 
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1 (2) require the owner or operator perform the remediation 
2 process set forth in subsection b. of section 4 of P.L.1983, c.330 
3 (C.13: lK-9) only for those areas of concern identified by the 
-t information provided pursuant to paragraphs (3) and (5) of 
5 subsection a. of this section upon a finding that further 
6 investigation or remediation is necessary to bring the industrial 
7 establishment into compliance with the applicable cleanup 
P standards. 

c. The owner or operator of an industrial establishment subject 
J to the provisions of this section shall not close operations or 

. 1 transfer ownership or operations Wltil a remedial action 
2 workplan. or a negative declaration, as applicable, has been 

13 approved by the department or an administrative consent order 
14 has been entered into. 
15 11. (New section) a. The owner or operator of an industrial 
16 establishment may apply to the department to close operations or 
17 transfer ownership or operations at an industrial establishment 
18 without obtaining departmental· approval of a remedial action 
19 workplan or a negative declaration or without entering into an 
20 administrative consent order if the industrial establishment is 
21 already in the process of a remediation pursuant to subsection b. 
22 of section -t of P.L.1983, c.330 (C.13:1K-9). The application shall 
23 include: 
24 (1) the notice required pursuant to the provisions of subsection 
25 a. of section 4 of P. L.1983, c.330, 
26 (2) a certification that there has been no discharge of any 
27 hazardous substance or hazardous waste at the industrial 
28 establishment during the applicant· s period of operation or 
29 ownership or that the remediation of any discharge of a 
30 hazardous substance or hazardous waste that occured during the 
31 applicant's period of ownership or operation was approved by the 
32 department, 
33 (3) a certification by the owner or operator that a cleanup 
34 funding source for the cost of the remediation or the 
35 implementation of the remedial action workplan at the industrial 
36 establishment has been established pursuant to section 21 of 
37 P.L. , c. (C. ) (now before the Legislature as this bill, and 
38 (4) a certification, as applicable, that any transferee has been 
19 notified that the industrial establishment is the subject of \l 
.-tO remediation. 
41 b. Upon the submission of a complete application, and upon a 
42 finding that the information submitted is accurate, the 
43 department shall authorize, in writing, that the applicant may 
44 close operations or transfer ownership or operations of ·the 
45 industrial establishment. 
46 12. (New section) a. The owner or operator of an industrial 
47 establishment may apply to the department to close operations or 
48 transfer ownership or operations at an industrial establishment 
49 without obtaining deparfmental approval of a remedial action 
50 workplan · or a negative declaration or without entering into an 
51 administrative consent order if the only areas of concern or the 
52 only discharges at the industrial establishment are from an 
53 WldergroWld storage tank regulated pursuant to P. L.1986, c.102 
54 (C.58:10A-21 et seq.). The application shall include: 
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1 (1) the notice required pursuant to the provisions of subsection 
2 a. of section 4 of P. L.1983, c.330. 
3 (2) the submission of a preliminary assessment that shows that 
4 the only area of concern at an industrial establishment is an 
5 underground storage tank or tanks as defined pursuant to section 
6 2 of P.L.1986, c.102 (C.58:10A-22), or the submission of a site 
7 investigation that shows that the only discharged hazardous 
8 substances or hazardous wastes at the industrial establishment, or 
9 that has migrated offsite, above the applicable cleanup standards 

10 are from a leak or discharge from that underground storage tank 
11 or tanks, and 
12 (3) a certification that the owner or operator of the industrial 
13 establishment is in compliance with the provisions of P.L.1986, 
14 c.102 for all underground storage tanks covered by that act, at 
15 the industrial establishment. 
16 b. Upon the submission of a complete application. and upon a 
17 finding that the information submitted is accurate, the 
18 department shall authorize, in writing, the applicant to close 
19 operations or transfer ownership or operations of the industrial 
20 establishment. 
21 13. (New section) a. The owner or operator of an industrial 
22 establishment may apply to the department to close operations or 
23 transfer ownership or operations at an industrial establishment 
24 without obtaining departmental approval of a remedial action 
25 workplan or without entering into an adrninistrat~ve consent 
26 order, if the discharge of hazardous substances or hazardous 
2 7 wastes at the industrial establishment is of minimal 
28 environmental concern. Upon the completion of a preliminary 
29 assessment, site investigation, remedial investigation, and 
30 feasibility study for the industrial establishment, conducted 
31 pursuant to subsection b. of section 4 of P.L.1983, c.330, any 
32 owner or operator may submit to the department an application 
33 for· a determination that the discharge at an industrial 
34 establishment is of minimal environmental concern, which 
35 application shall include: 
36 (1) a certification, supported by the submission of data from 
37 the preliminary assessment, site investigation, remedial 
38 investigation and feasibility study, that there are no more than 
39 two areas of concern at the industrial establishment that are 
40 contaminated at levels above the applicable cleanup standards, 
41 and that remedial action at those areas of concern can be 
42 completed pursuant to standards and criteria established by the 
43 department within six months of the owner's or operator's 
44 receipt of the approval of the application by the department; 
45 (2) a certification that a remedial action workplan shall be 
46 prepared pursuant to standards and criteria established by the 
47 department; 
48 (3) a certification that the remedial action workplan will be 
49 completed pursuant to standards and criteria established by the 
50 department within six months of the owner's or operator's 
51 receipt of the approval of the application by the department; 
52 (4) a demonstration that the cleanup funding source required 
53 pursuant to section 21 of P.L. , c. (C. )(now before the 
54 Legislature as this bill) has or will be established; 
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1 (5) the payment of all fees or surcharges imposed pursuant to 
2 P.L.1983, c.330 and section 28 of P.L. , c .. (C. ) (now before 
3 the Legislature as this bill), and any rules or regulations adopted 
4 pursuant thereto: and 
5 (6) documentation establishing that the discharged hazardous 
6 substances or hazardous wastes at the particular industrial 
7 establishment do not pose a threat to human health because of 
8 the proximity of an area of concern to a drinking water source or 
9 because of the location. complexity, or the nature of the 

10 discharge. 
11 b. Upon the submission of a complete application, and upon a 
12 finding that the information submitted is accurate. the 
13 department shall approve the application for a determination 
14 that the discharge at an industrial establishment is of minimal 
15 environmental concern. Prior to making a finding upon the 
16 application pursuant to this section. the department may inspect 
17 the industrial establishment, as necessary, to verify the 
18 information in the application. The decision of the department 
19 shall be made within 30 days of the submission of a complete 
20 application. In determining the amount of time necessary to 
21 complete remedial action. the department shall not include that 
22 time in which it takes the department to issue a permit for a 
23 discharge to surface water pursuant to P.L.1977, c.74 
24 (C.58:10A-1 et seq.). 
25 c. The owner or operator shall, upon the completion of the 
26 remedial action workplan at the subject areas of concern, certify 
27 to the department that the remedial action workplan has been 
28 implemented in accordance with the standards and criteria 
29 established by the department. The certification shall include a 
30 copy of the remedial action workplan and the results of any tests 
31 performed as part of the remedial action. Within 30 days of 
32 rec~t of the certification. the department shall issue a no 
33 further action letter to the owner or operator. The department 
34 may perform an inspection of the industrial establishment prior 
35 to issuing the no further action letter. 
36 The department may refuse to issue the no further action 
37 letter pursuant to this section only upon a finding that hazardous 
38 substances or hazardous wastes remain at the relevant areas of 
39 concern at levels or concentrations in excess of, the applicable 
40 cleanup standards. 
41 d. Upon the failure of an owner or operator to complete the 
42 implementation of a remedial action workplan within the six 
43 month period as provided in subsection a. of this section, the 
44 owner or operator shall so notify the department in writing and 
45 the reasons therefor. The owner or operator shall have no more 
46 than 120 additional days to complete the implementation of the 
47 remedial action workplan. If the implementation of the remedial 
48 action workplan is not completed within this additional time, the 
49 department may rescind its determination that the industrial 
50 establishment is of minimal environmental concern and may 
51 require that a remedial action workplan be submitted and 
52 implemented by the owner or operator in a manner and under the 
53 terms and conditions provided in its general regulations for 
54 remedial action workplan submissions and implementation. 
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1 14. (New section) a. The owner of an industrial establishment 
2 may transfer a portion of the real property on which an industrial 
3 establishment is situated without conducting a remediation of the 
4 entire industrial establishment pursuant to the provisions of 
5 P. L.l983, c.330 and this act, if, upon application by the owner, 
6 the department issues a certificate of limited conveyance. 
7 b. An application for a certificate of limited conveyance shall 
8 be in the form of a certification by the owner which shall include 
9 a description of the real property to be transferred, an appraisal 

10 of the real property to be transferred, the sale price or market 
11 value of the real property to be transferred, an appraisal of the 
12 entire industrial establishment, and an appraisal of the remaining 
13 property if the certificate of limited conveyance were issued, as 
14 well as any other information the department deems necessary to 
15 make the findings required in subsection c. of this section. 
16 c. The department shall issue a certificate of limited 
17 conveyance for a portion of the real property_ on which an 
18 industrial establishment is situated after the submission of a 
19 complete and accurate application and upon a finding that the 
20 sales price or market value of the real property to be conveyed, 
21 together with any additional diminution in value to the remaining 
22 property as a re&ult of the conveyance is not more than one third 
23 of the total appraised value of the industrial establishment prior 
24 to the transfer, and that the remaining real property is an 
25 industrial establishm.ent subject to the provisions of P.L.l983, 
26 c.330. The appraisals shall be made no more than one year prior 
27 to the submission of application for a certificate of limited 
28 conveyance. Conveyances made pursuant to this section shall not 
29 exceed one third of the value of the industrial establishment 
30 during the period of ownership of the applicant. 
31 d. Upon issuance of the certificate of limited conveyance, the 
32 owner or operator shall, prior to the conveyance, comply with the 
33 pnmsions of section 4 of P.L.1983, c.330 for that portion of the 
34 real property certified for conveyance. The remediation that 
35 may be required on the real property subject to the certificate of 
36 limited conveyance shall include any hazardous substances or 
37 hazardous wastes that are migrating from the remaining portion 
38 of the industrial establishment onto the real property being 
39 conveyed. The remaining portion of the industrial establishment, 
40 upon closing, terminating or transferring operations shall be 
41 subject to the provisions of P.L.l983, c.330 and this act. 
42 e. A certificate of limited conveyance shall be valid for three 
43 ye·ars from the date of issuance. 
44 15. (New section). a. When: a portion of an industrial 
45 establishment is the subject of a condemnation proceeding 
46 initiated pursuant to the "Eminent Domain Act of 1971, ·• 
47 P.L.1971, c.361 (C.20:3-l et seq.) the provisions of section 4 of 
48 P.L.1983, c.330 shall apply only to that portion of the industrial 
49 establishment to be transferred pursuant to the condemnation 
50 proceeding, except as provided in subsections b. and c. of this 
51 section. The remaining portion of the industrial establishment, 
52 upon closing operations or transferring ownership or operations, 
53 shall be subject to the provisions of P.L.l983, c.330 
54 notwithstanding that at the time of the closure of operations or 
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1 the transfer of ownership or operations, the remammg portion 
2 may not be an industrial establishment as defined pursuant to 
3 section 2 of P.L.1983. c.330. (C.13:1K-7). 
4 b. In the case where the owner or operator closes operations or 
5 transfers ownership or operations of the entire industrial 
6 establishment as a result of the condemnation of a portion of the 
7 industrial establishment, the entire industrial establishment shall 
8 be subject to the provisions of P.L.1983, c.330 at the time of the 
9 transfer of the portion of the real property that is the subject of 

10 a condemnation proceeding. 
11 c. The entire industrial establishment shall be subject to the 
12 provisions of P. L.1983, c.330 at the time of the transfer of the 
13 portion of the real property that is the subject of a condemnation 
14 proceeding, if the value of the real property to be conveyed 
15 pursuant to the condemnation proceeding, together with any 
16 additional diminution in value to the remaining property as a 
17 result of the conveyance. is two thirds or more of the total 
18 appraised value of the entire industrial establishment. 
19 16. (New section) Where the closure of operations or the 
20 transfer of ownership or operations of an industrial establishment 
21 by an owner or operator who is a tenant requires compliance with 
22 P.L.l983, c.330, the area of the industrial establishment subject 
23 to the provisions of P. L.l983, c.330 shall be limited to that area 
24 under the exclusive current control of the tenant. The area under 
25 excl~ive current control of the tenant shall not include any area 
26 of common use among more than one tenant. The area under 
27 exclusive current control of the tenant may include areas in 
28 which the landlord has access in the capacity as a landlord. In 
29 the event that an owner or operator of an industrial 
30 establishment receives a negative declaration or remedial action 
31 workplan approval for the area under the tenant's exclusive 
32 ~t control pursuant to this section, those areas of the 
33 indUstrial establishment not under the tenant's exclusive current 
34 control but that were once used by that tenant or that were used 
35 by that tenant and were subjec~ to common use by other tenants, 
36 shall be subject to all of the requirements of P.L.l983, c.330 
3 7 (C.l3: lE-9), at the time of closure of operations or transfer of 
38 ownership or operations by the owner, notwithstanding that at the - .. 
39 time of the closure of operations or transfer or ownership or 
40 operations by the owner, the subject real property may not be an 
t 1 industrial establishment as defined pursuant to section· 2 of 
42 P.L.1983, c.330 (C.13:1K-7). 
43 17. (New secti«?n) The owner or operator of an industrial 
44 establishment, who has submitted a notice to the department 
45 pursuant to subsection a. of section 4 of P.L.1983, c.330 
46 (C.l3:1K-9), may implement an interim response action prior to 
47 departmental approval of that action. The interim response 
48 action may be implemented when the expeditious temporary or 
49 partial remediation of a discharged hazardous substance or 
50 hazardous waste is necessary to contain or stabilize a discharge 
51 prior to_ implementation of an approved remedial action workplan 
52 in order to prevent, minimize, or mitigate damage to public 
53 health or safety or to the environment which may otherwise 
54 result from a discharge. The interim response action shall be 

--------------------------------------------.,.~·~ jill£l; Ji j.;;,,.. 
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1 implemented in compliance with the procedures and standards 
2 established by the department. The department may require 
3 submission of a notice of intent to implement an interim response 
4 action and may require, subsequent to completion of the interim 
5 response action, a report detailing the actions taken and a 
6 certification that the interim response action was implemented in 
7 accordance with all applicable laws and regulations. The 
8 department shall review these submissions to verify whether the 
9 interim response action was implemented in accordance with 

10 applicable laws and regulations. The department shall not require 
11 that additional remediation be Wldertaken at an area of concern 
12 subject to the interim response action except in instances when 
13 further remediation is necessary to bring that area of concern 
14 into compliance with the applicable cleanup standards. when the 
15 actions taken were temporary in nature requiring additional 
16 long-term remedial action take place, or when the department 
17 determines that the interim response action was not performed in 
18 substantial compliance wit_h applicable laws or regulations. 
19 18. (New section). Any person who, prior to July 1, 1992, 
20 violated the provisions of P.L.1983, c.330 by closing operations or 
21 transferring ownership or operations of an industrial 
22 establishment without receiving departmental approval of a 
23 cleanup plan or a negative declaration pursuant to the provisions 
24 of P.L.1983, c.330, or without entering into an administrative 
25 consent order that allows the closure of operations or transfer of 
26 ownership or operations, shall not be subject to a penalty for that 
27 violation if the person notifies the department of the closure of 
28 operations or of the transfer of ownership or operations of the 
29 industrial establishment, and enters into an administrative 
30 consent order with the department to initiate a remediation of 
31 the industrial establishment pursuant to the provisions of 
32 P.L.l983, c.330 and any rules or regulations adopted pursuant 
33 thereto, within one year of the effective date of this section. 
34 19. (New section) a. Within one year of the effective date of 
35 this act. the Department of Environmental Protection shall 
36 conduct an audit of the negative declarations and remedial action 
37 workplans that have been submitted to the department pursuant 
38 to P.L.1983, c.34_0. On the basis of this audit the department 
39 shall adopt regulations identifying, within the Standard Industrial 
40 Classification major group nwnbers listed in the definition of 
41 "industrial establishment," all industries designated by Standard 
42 Industrial Classification nwnber subgroups, or classes of 
43 operations within those subgroups, that do not pose a risk to 
4.4 public health and safety or to the environment by their normal 
45 operation. The audit shall distinguish between hazardous 
46 substances or hazardous wastes at an industrial establishment 
47 caused by a particular type of industry and hazardous substances 
48 or hazardous wastes that exists as a result of activities at an 
49 industrial establisilment Wlrelated to the activities of that 
50 industry. 
51 b. An industrial establishment for which a remedial action 
52 workplan was previously implemented and a no further action 
53 letter was received pursuant to P.L.l983, c.330, a negative 
54 declaration was previously approved by the department pursuant 
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1 to P. L.1983, c.330, or for which the department has previously 
2 · approved a remediation equivalent to that performed pursuant to 
3 the provisions of P.L.1983, c.330. and which industrial 
4 establishment is designated by a Standard lndustrial 
5 Classification subgroup or class of operations that does not pose a 
6 risk to public health and safety or to the environment by its 
7 normal operations as identified in subsection a. of this section. 
B shall not be considered an industrial establishment for the 
9 purposes of P. L.1983, c.330. 

10 20. (New section) As used in sections 20 through 33 of P. L. 
11 c. (C. )(now before the Legislature as this bill): 
12 ··Authority'' means the New Jersey Economic Development 
13 Authority established pursuant to P.L.197~. c.BO (C.34:1B-1 et 
14 seq.); 
15 "Cleanup funding source" means the methods of financing the 
16 remediation of a discharge required to be established by the 
17 person performing the remediation pursuant to section 21 of 
18 P.L. . c .. (C. )(now before theLegislature as this bill); 
19 ''Cleanup standards" means the combination of numeric and 
20 narrative standards to which contaminants must be cleaned up as 
21 provided by the department pursuant to section 30 of P.L. . c. 
22 (C. )(now before the Legislature as this bill); 
23 ''Contamination" or "contaminant" means any discharged 
24 hazardous substance as defined pursuant to section 3 of P.L.l976, 
25 c. Hl (C.58:10-23.11b), hazardous waste as defined .pursuant to 
26 section 1 of P.L.1976, c.99 (C.13:1E-38), or pollutant as defined 
27 pursuant to section 3 of P.L.l977, c.74 (C.58:10A-3); 
28 ··Department" means the Department of Environmental 
29 Protection; 
30 ··Discharge" means an in.tentional or unintentional action or 
31 omission resulting in the actual or threatened releasing, spilling, 
32 lea.JdJig, pmnping, pouring, emitting, emptying, or dumping of a 
33 contaminant onto the land or into the waters of the State or into 
34 the waters outside the jurisdiction of the State which 
35 contaminant enters the waters of the State; 
3R "No further action letter" means a written determination by 
37 the department that at a particular site, based upon an evaluation 
38 o! the historical use of the site. and any other investigation or 
39 action the department deems necessary, there are no discharged 
40 :ontaminants present, or any discharged contaminants present 
41 are below the applicable cleanup standards; 
4: "Remediation" or "remediate" means all necessary actions to 
43 investigate and cleanup any known or suspected discharge or 
44 threatened discharge of contaminants, including, without 
45 limitation, a preliminary assessment, site investigation, remedial 
46 investigation, feasibility study, and remedial action; 
47 ''Remediation fund" means the Hazardous Discharge Site 
48 Remediation Fund established pursuant to section 22 of P.L. 
49 c. •(C. )(now before the Legislature as this bill): 
50 "Special ecological receptors" means all natural resources that 
51 are protected, managed, or otherwise regulated by federal or 
52 state law, pursuant to the "Comprehensive Response. 
53 Compensation, and Liability Act of 1980," 42 U.S.C.§9601 et 
54 seq.; the "Delaware and Raritan Canal State Park Law of 1974," 
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1 P.L.1974, c.118, (C.13:i3A-1 et seq.); the "Federal Endangered 
2 Species Act of 1973,'' 16 U.S.C.§l531 et seq.; the "Federal Water 
3 Pollution Control Act,'' 33 U.S.C.§§ 1251 et seq.; Title 23 of the 
4 Revised Statutes. Fish and Game, Wild Birds and Animals: the 
5 "Freshwater Wetlands Protection Act," P.L.1987, c.156 
6 (C.13:9B-l et seq.); the "Marine Mammal Protection Act of 
7 1972,'' 16 U.S.C. §1361; the "Natural Areas System Act,'' 
8 P.L.1975 c.363 (C.l3:1B-15.12a et seq.); Chapter SA of Title 13 
9 of the Revised Statutes. Green Acres; the "New Jersey Natural 

10 Lands Trust,'' P.L.l968, c.425 (C.l3:18-15.119); the "Pinelands 
11 Protection Act," P.L.1979, c.lll (C.13:18A-1 et seq.); the "New 
12 Jersey Wild and Scenic Rivers Act,'' P.L.l977, c.236 (C.13:8-45 
13 et seq.); the "State Park and Forestry Resources Act," P.L.1983, 
14 c.324, (C.l3:1L-l et seq.): the "Spill Compensation and Control 
15 Act,'' P.L.1976, c.l41, (C.58:10-23.11 et seq.); the "Water 
16 Pollution Control Act," P.L.1977, 74 (C.58:10A-1 et seq.): the 
17 "Wetlands Act of 1970,''' P.L.1970, c.272, (C.l3:9A-1 et seq.): and 
18 the "Wildlife Sanctuaries Act,'' P. L.1982, c.167, (C.13:8-64 et 
19 seq.). 
20 21. (New section) a. The owner or operator of an industrial 
21 establishment required to perform remediation activities 
22 pursuant to P.L.l983, c.330 (C.13:1K-6 et seq.), or a discharg_er 
23 or person in any way responsible for a hazardous substance who 
24 has been issued a directive or an order, who has entered into an 
25 administrative consent order. or who has been order~d by a court 
26 to clean up and remove a hazardous substance discharge pursuant 
27 to P.L.1976, c.141 (C.58:10-23.11 et seq.), shall, no more than 14 
28 days after approval by the department of a remedial action 
29 workplan or as a condition in an administrative consent order 
30 with the department for the remediation of a contaminated site, 
31 establish and maintain a cleanup funding source in the amount 
32 n~ to pay the cost of the required remediation. A person 
33 required to establish a cleanup funding source pursuant to this 
34 section shall provide to the department satisfactory 
35 documentation that the requirement has been met. The 
36 provisions of this section shall not apply to the remediation of a 
37 discharge at a business having a Standard Industrial Classification 
38 Number 5541 as designated in the Standard Industrial 
39 Classification Manual prepared by the Office of, Management and 
40 Budget in the Executive Office of the President of the United 
41 States. 
42 b. The person responsible for the remediation may use the 
43 cleanup funding source to pay the cost of remediation. The 
44 department may not require any other financial assurance by the 
45 person responsible for the remediation other than that provided in 
46 this section. In the case of a remediation performed pursuant to 
47 P.L.1983, c.330, the cleanup funding source shall be established 
48 no more than 14 days after the approval by the department of a 
49 remedial action workplan or as provided in an administrative 
50 consent order entered into pursuant to section 4 of P.L.l983, 
51 c.330 (C.13:1K-9). In the case of a remediation performed 
52 pursuant to P.L.l976, c.141, the cleanup funding source shall be 
53 established as provided in an administrative consent order signed 
54 by the parties, as provided by a court, or as directed by the 
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1 department. The cleanup funding source shall be evidenced by 
2 the establishment and maintenance of (1) a fully funded trust 
3 account. (2) a line of credit, or {3) a self guarantee, or by any 
4 combination thereof. Where it can be demonstrated that a person 
5 cannot establish and maintain a cleanup funding source for the 
6 full cost of the remediation by a method specified in this 
7 subsection. that person may establish the cleanup funding source 
8 by securing· a loan for the estimated costs of the remediation 
9 from the Hazardous Discharge Site Remediation Fund as provided 

10 in section 23 of P.L. , c. (C )(now before the Legislature as 
11 this bill). 
12 c. A fully funded trust shall be established pursuant to the 
13 provisions of this subsection. An originally signed duplicate of 
14 the trust agreement shall be delivered to the department by 
15 certified mail within H days of receipt of notice from the 
16 department that the remedial action workplan is approved or as 
17 specifieii in an administrative consent order, civil order. or order 
18 of the department, as applicable. The fully funded trust 
19 agreement shall conform to a model trust agreement as 
20 established by the department and shall be accompanied by a 
21 certification of acknowledgment that conforms to a model 
22 established by the department. The trustee shall be an entity 
23 which has the authority to act as a trustee and whose trust 
24 operations are regulated and examined by a federal or New 
25 Jersey agency. 
26 The trust shall be established in an amount equal to or greater 
27 than (1) the cost estimate of the implementation of the remedial 
28 action workplan as approved by the department, (2) as provided in 
29 an administrative consent order, (3) as stated in a departmental 
30 order or directive, or (4) as agreed to by a court, and shall be in 
31 effect or a term not less than the actual time necessary. to 
32 perform the remediation at the site. Whenever the remediation 
33 or 'remedial action workplan cost estimate increases, the person 
34 required to establish the cleanup funding source shall, within 60 
35 days after the increase, cause the amount of the fully funded 
36 trust to be increased to an amount at least equal to the new 
37 estimate. establish a new cleanup funding source pursuant to 
38 subsection b. of this section in an amount at least equal to the 
39 new estimate, or obtain an additional cleanup funding source. as 
40 specified in this section Ul an amount at least equal to the 
41 increase. Whenever the remediation or remedial action workplan 
42 cost estimate decreases, the person required to obtain the 
43 cleanup funding source may file a written request to the 
44 department to decrease the amount in the fully funded·trust. The 
45 fully funded trust may be decreased to the amount of the new 
46 estimate only upon written approval by the department to the 
47 trustee. 
48 The trust agreement shall provide that the fully funded trust 
49 may not be revoked or terminated by the person required to 
50 establish the cleanup funding source or by the trustee without the 
51 written consent of the department. The trustee shall release to 
52 the person required to establish the cleanup funding source, or to 
53 the department or transferee of the property, as appropriate, 
54 only those funds as the department authorizes, in writing, to be 
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1 released. The person entitled to draw upon the fully funded trust 
2 shall submit documentation to the department detailing the cos.ts 
3 incurred or to be incurred as part of the remediation. Upon a 
4 determination by the department that the costs are consistent 
5 with the remediation of the site, the department shall. in writing, 
6 authorize a disbursement of moneys from the fully funded trust in 
7 the amount of the documented costs. 
8 The department shall return the original fully funded trust 
9 agreement to the trustee for termination after the person 

10 required to establish the cleanup funding source substitutes an 
11 alternative cleanup funding source as specified in this section or 
12 the department notifies the person that that person is no longer 
13 . required to maintain a cleanup funding source for remediation of 
14 the contaminated site. 
15 d. A line of credit shall be established in a manner pursuant to 
16 the provisions of this subsection. An originally signed duplicate 
17 of the line of credit agreement shall be delivered to the 
18 department by certified mail within 14 days of receipt of notice 
19 from the department that the remedial action workplan is 
20 approved, or as specified in an administrative consent order, civil 
21 order, or order of the department. as applicable. The line of 
22 credit agreement shall conform to a model agreement as 
23 established by the department and shall be accompanied by a 
24 certification of acknowledgment that conforms to a model 
25 established by the department. 
26 The line of credit shall be established in an amount equal to or 
27 greater than (1) the cost estimate of the implementation of the 
28 remedial action workplan as approved by the department, (2) as 
29 provided in an administrative consent order, (3) as stated in a 
30 departmental order or directive, or (4) as agreed to by a court, 
31 and sball be in effect for a tenn not less than the actual time 
32 necessary to perfonn the remediation at the site. Whenever the 
33 rt!mediation or remedial action workplan cost estimate increases, 
34 the person required to establish the cleanup funding source shall, 
35 within 60 days after the increase, cause the amount of the line of 
36 credit to be increased td an amount at least equal to the new 
37 estimate. establish a new cleanup funding source pursuant to 
38 subsection b. of this section in an amount at least equal to the 
39 new estimate, or obtain an additional cleanup funding soqree iis 
40 specified in this section in an amount at least equal to the 
41 increase. Whenever the remediation or remedial action workplan 
42 cost estimate decreases, the person required to establish the 
43 cleanup funding source may file a written request to the 
44 department to decrease the amount in the line of credit: The line 
45 of credit may be decreased to the amount of the new estimate 
46 only upon written approval by the department to the person or 
47 institution who provides the line of credit. 
48 A line of credit agreement shall provide that the line of credit 
49 may not be revoked or tenninated by the person required to 
50 obtain the cleanup funding source or the person or institution 
51 providing the line of credit without the written consent of the 
52 department. The person or institution providing the line of credit 
53 shall release to the person required to establish the cleanup 
54 funding source, or to the department or transferee of the 
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1 property as appropriate. only those funds as the department 
2 authorizes, in writing, to be released. The person entitled to 
3 draw upon the line of credit shall submit documentation to the 
4 department detailing the costs incurred or to be incurred as part 
5 of the remediation. Upon a determination that the costs are 
6 consistent with the remediation of the site, the department shall, 
7 in writing, authorize a disbursement from the line of credit in the 
8 amount of the documented costs. 
9 The department shall return the original line of credit 

10 agreement to the person or institution providing the line of credit 
11 for termination after the person required to establish the cleanup 
12 funding source substitutes an alternative cleanup funding source 
13 as specified in this section. or after the department notifies the 
14 person that that person is no longer required to maintain a 
15 cleanup funding source for remediation of the contaminated site. 
16 e. A person may self-guarantee a cleanup funding source upon 
17 the submittal of documentation to the department demonstrating 
18 that the cost of the remediation as estimated in the remedial 
19 action workplan or in the administrative consent order would not 
20 exceed one-third the tangible net worth of the person required_to 
21 establish cleanup funding source. and that the person has a net 
22 cash flow and liabilities sufficient to assure the availability of 
23 sufficient moneys for the remediation during the time necessary 
24 for the remediation. The department may establish requirements 
25 and reporting obligations to ensure that the person proposing to 
26 self guarantee a cleanup funding source meets the criteria for 
27 self guaranteeing prior to the initiation of remedial action and 
28 until completion of the remediation. 
29 f. (1) Following a written determination that the person 
30 required to obtain the cleanup funding source has failed to 
31 perfonn the remediation as required, the department may make 
32 dist;Jursements from the fully funded trust or the line of credit. A 
33 copy of the determination by the department shall be delivered to 
34 the person required to establish the cleanup funding source and. 
35 in the case. of a remediation conducted pursuant to P.L.1983. 
36 c.330 (C.15:1K-6 et seq.), to any transferee of the property. 
37 (2) The transferee of propert<. ''Jbject to a remediation 
38 conducted pursuant to P.L.1983. · '0 (C.13:1K-d5 et seq.), may, 
39 at any time after the dt- .nent' s determination of 
40 nonperformance by the owner c 1perator required to establish 
41 the cleanup funding source, petit1on the department, in writing, 
42 with a copy being sent to the owner and operator, for authority to 
43 perform the remediation at the indust_rial establishment. The 
.J.-i department, upon a determination that the transferee is 
45 competent to do so, shall grant that petition which shall 
46 authorize the transferee to perform the remediation as specified 
47 in an approved remedial action workplan, or to perform the 
48 activities as required in an administrative consent order, and to 
49 avail itself of the moneys in the fully funded trust or Line of 
50 credit for these purposes unless the owner or operator continues 
51 or begins to perform its obligations within 14 days of the petition 
52 being filed with the department. 
53 (3) After the department has begun to perform the 
54 remediation in the place of the person required to establish the 
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cleanup funding source or has granted the petition of the 
transferee to perform the remediation. the person required to 
establish the cleanup funding source shall not be permitted by the 
department to continue its performance obligations except upon 
the agreement of the department or the transferee, as applicable, 
or except upon a determination by the department that ·the 
transferee is not adequately performing the remediation. 

22. (New section) a. There is established in the New Jersey 
Economic Development Authority a special, revolving fund to be 
known as the Hazardous Discharge Site Remediation Fund. 
Moneys in the remediation fund shall be dedicated for the 
provision of loans and grants to municipal governmental entities 
and individuals. corporations, partnerships, and other private 
business entities for the purpose of financing remediation 
activities at sites that are, or are suspected of being, 
contaminated by hazardous substances or hazardous wastes that 
have been or may be discharged into the environment. 

b. The remediation fund shall be credited with: 
(1) moneys as are appropriated by the Legislature; 
(2) moneys deposited into the fund as repayment of principal 

and interest on outstanding loans made from the fund; 
(3) any return on investment of moneys deposited in the fund; 
(4) cleanup funding source surcharges imposed pursuant to 

section 28 of P.L. , c. (C. )(now before the Legislature as this 
bill); 

(5) moneys made available to the authority for the purposes of 
the fund. 

23. (New section) a. Loans may be made from the remediation 
fund to (1) owners or operators of industrial establishments that 
are required to perform remediation activities pursuant to the 
"Environmental Cleanup Responsibility Act," P.L.1983, c.330 
(C.13:1K-6 et seq.), as a condition of a closure, transfer, or 
temlination of operations of an industrial establishment and (2) 
persons who have discharged a hazardous substance or who are in 
any way responsible for a hazardous substance pursuant to the 
"Spill Compensation and Control Act," P.L.1976, c.141 
(C.58:10-23.11 et seq.) and (3) persons who voluntarily undertake 
the remediation.._ of a discharge of a hazardous substance or 
hazardous waste. No loans may be made from the remediation 
fund for the remediation of a discharge from an underground 
storage tank at a place of business that has a Standard Industrial 
Classification Number 5541 as designated in the Standard 
Industrial Classification Manual prepared by the Office of 
Management and Budget in the Executive Office of the President 
of the United States. Loans and grants may be made from the 
remediation fund to municipal governmental entities that own 
real property on which there has been a discharge or there is a 
suspected discharge of a hazardous substance or hazardous waste. 

b. Loans and grants of moneys from the remediation fund shall 
be made for the following purposes and, on an annual basis, 
obligated in the following percentages: 

(1) at least 20% of the moneys shall be allocated for loans to 
persons, other than governmental entities for remediation of real 
property located in a qualifying municipality as defined in section 
1 of P.L.1978, c.14 (C.52:27D-178); 



51070 
26 

1 (2) at least 15% of the moneys shall be allocated for loans and · 
2 grants to municipal governmental entities. Grants shall be used 
3 for performing preliminary assessments and site investigations on 
4 property owned by a mwticipal governmental entity in order to 
5 determine the existence or extent of any hazardous substance or 
6 hazardous waste on those properties. A municipal governmental 
7 entity that has performed a preliminary assessment and site 
8 investigation on its property may obtain a loan for the purpose of 
9 continuing the remediation on those properties as necessary to be 

10 in compliance with the applicable cleanup standards adopted by 
11 the department; 
12 (3) at least 20% of the moneys shall be allocated for loans for 
13 remediation activities at sites that have been contaminated by a 
14 discharge of a hazardous substance or hazardous waste. or at 
15 which there is an imminent and significant threat of a discharge 
16 of a hazardous substance or hazardous waste, and the discharge 
17 or threatened discharge poses or would pose an imminent and 
18 significant threat to a drinking water source, to human health, or 
19 to a sensitive or significant ecological area; 
20 (4) at least 10% of the moneys shall be allocated for loans to 
21 persons. other than government entities. who voluntarily 
22 undertake the remediation of a hazardous substance or hazardous 
23 waste discharge, and who have not been ordered to undertake the 
24 remediation by the department, or by a court. 
25 (5) at least 20% of the rr.oneys shall be allocated for loans to 
26 persons. other than governmental entities, who are required to 
2 7 perform remediation activ: ties at an industrial establishment 
28 pursuant to P.L.1983, c.330 [C.l3:1K-6 et seq.), as a condition of 
29 the closure, transfer, or termination of operations at that 
30 industrial establishment; and 
31 (6) the remainder of the moneys in the remediation fund shall 
32 be allocated for loans and grants to mwlicipal governmental 
33 entities or loans to individuals, corporations, partnerships and 
34 other private business entities for the purposes enumerated in 
35 paragraphs (1) through (5) of this subsection, except that where 
36 moneys in the fund are insufficient to fund all the applications in 
37 any calendar year that would otherwise qualify for a loan or grant 
38 pursuant this paragraph, the authority shall give priority to loan 
39 applications that meet the criteria enumerated in paragraph (3) 
40 of this subsection. 
41 c. Loans issued from the remediation fund shall be for a term 
42 not to exceed ten years. e" .ept that upon the transfer of 
43 ownership of any real property for which the loan was made, the 
44 unpaid balance of the loan shall become immediately payable in 
45 full. Loans shall bear an interest rate of 2%. Loans and grants, 
46 upon request of the applicant, shall be issued for up to 100% of 
47 the estimated applicable remediation cost, except that no loan or 
48 grant may be issued to any applicant in any calendar year, for one 
49 or more properties, in an amount that exceeds $1.000,000. 
50 Repayments of principal and interest on the loans issued from the 
51 remediation fund shall be paid to the authority and shall be 
52 deposited into the remediation fund. 
53 d. No person. other than a municipal governmental entity, 
54 shall be eligible for a loan from the remediation fund if that 
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1 person is capable of establishing a cleanup funding source for the 
2 remediation as required pursuant to section 21 of P.L. , c. 
3 (C. )(now before the Legislature as this bill), by any means other 
4 than a loan from the remediation fund. 
5 e. The authority may use a sum that represents up to 2% of 
6 the moneys issued as loans or grants from the remediation fund 
7 each year for administrative expenses incurred in cormection with 
8 the operation of the fund and the issuance of loans and grants. 
9 f. Prior to March 1 of each year, the authority shall submit to 

10 the Senate Environment Committee and the Assembly Energy and 
11 Hazardous Waste Committee, or their successors, a report 
12 detailing the amount of money that was available for loans and 
13 grants from the remediation fund for the previous calendar year, 
14 the amount of money available for loans and grants for the 
15 current calendar year, the amount of loans and grants issued for 
16 the previous calendar year and the catagory for which each loan 
17 and grant was made, and any suggestions for legislative action 
18 the authority deems advisable to further the legislative intent to 
19 facilitate remediation and promote redevelopment and use of 
20 existing industrial establishments. 
21 24. (New section) a. A qualified applicant for a loan or grant 
2,2 from the remediation fund shall be awarded a. loan or grant by the 
23 authority upon the availability of sufficient moneys in the 
24 remediation fund for the purpose of the loan or grant. Priority 
25 for awarding loans and grants from the remediat.ion fund shall be 
26 ·based upon the date of receipt by the authority of a complete 
27 application from the applicant. If an application is determined to 
28 be incomplete by the authority, an applicant shall have 30 days 
29 from receipt of written notice of incompleteness to file any 
30 additional information as may be required by the authority for a 
31 completed application. If an applicant fails to file the additional 
32 infonnation within 30 days, the filing date for that application 
33 shall be the date that the additional information is received by 
34 the authority. An application shall be deemed complete when all 
35 the information required by the authority has been received in 
36 the required form. 
37 b. Within 90 days, for a private entity, or 180 days for a 
38 municipal government entity, of notice of approval of a loan or 
39 grant application, an applicant shall submit to the authority an 
40 executed contract for the remediation activities for which the 
41 loan or grant application was made. The contract shall be 
42 consistent with the terms and conditions for which the loan or 
43 grant was made. Failure to submit an executed contract within 
44 the time provided, without good cause, shall constitute grounds 
45 for the alteration of an applicant's priority ranking for the 
46 awarding of a loan or grant. 
47 25. (New section) a. The authority, in consultation with the 
48 Department of Environmental Protection, shall. by rule or 
49 regulation: 
50 (1) prescribe forms for, and procedures for the filing of, loan 
51 and grant applications; 
52 (2) require a person applying for a loan who is not the owner of 
53 the subject pro~rty to provide a copy of the contract or lease 
54 between the operator and owner. and certification that the owner 
55 approves of the loan; 
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(3) require, if the applicant is an owner who is not the operator 
of the subject property, the owner to provide a copy of the 
contract or lease between the owner and the operator; 

(4) prohibit the assignment or encumbrance of a loan or loan 
payment; 

(5) require a loan or grant recipient to provide to the 
authority, as necessary or upon request, evidence that loan or 
grant moneys are being spent for the purposes for which the loan 
or grant was made, and that the applicant is adhering to all of the 
terms and conditions of the loan or grant agreement; 

(6) provide that moneys from the approved loan or grant shall 
be released by the authority to the applicant in only those 
amounts that represent work completed; 

(7) require the loan or grant recipient to provide access at 
reasonable times to the subject property to determine compliance 
with the terms and conditions of the loan or grant; 

(8) require that, during the life of the loan, the applicant will 
comply with· all environmental laws, and pay all required taxes or 
other governmental assessments due on the subject property for 
which a loan application is made, or on the loan collateral; 

(9) reserve the right to suspend or terminate a loan or grant or 
declare a loan in default if.any term or condition of the loan or 
grant is violated by a loan or grant recipient, and take any 
necessary action to secure repayment of the loan or grant; 

(10) reserve the right to mo<f;ify, as necessary and by mutual 
consent, the terms or conditions of a loan or grant, which 
modification shall, however, not be inconsistent with regulations 
of the Department of Environment Protection concerning the 
performance of remediation of contaminated property; 

(11) establish a priority system for making loans or grants for 
remediations involving an imminent and significant threat to a 
public water source, human health, or to a sensitive or significant 
ecological area pursuant to paragraph (6) of subsection b. of 
section 23 of P.L. , c. (C. )(now before the Legislature as 
this bill); 

(12) provide that payment of a grant to a municipal government 
entity shall be conditioned upon the subrogation to the authority 
of all rights of the municipal government entity to recover 
remediation costs from the discharger or other responsible party; 
and 

(13) adopt such other requirements as shall be deemed 
necessary or appropriate in carrying out the legislative purposes 
for which the Hazardous Discharge Site Remediation Fund was. 
created. 

b. An applicant for a loan or grant shall be required to: 
(1) provide proof. as determined sufficient by the authority, 

that the applicant, other than a municipal governmental entity, 
where applicable, could not establish a cleanup funding source, 
other than a loan from the remediation fund, as required by 
section 21 of P.L. , c. (C. )(now before the Legislature as 
this bill); 
. (2) submit documentation on the nature and scope of the 
remediation to be performed, costs estimates thereon, and, as 
available. proofs of the actual cost of all work performed; 
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1 (3) submit copies of all court orders, administrative consent 
2 orders or directives issued by the Department of Environmental 
3 Protection and. if deemed necessary by the authority, any 
4 reports. plans, or results of any preliminary assessment. site 
5 investigation. remedial investigation. feasibility study, remedial 
6 action workplan, remedial action, ot other documentation 
7 required to be prepared or submitted to the department; and 
8 (4) demonstrate the ability to repay the amount of the loan and 
9 interest, and, if necessary, to provide adequate collateral to 

10 secure the loan amount. 
11 c. Information submitted as part of a loan or grant application 
12 or agreement shall be deemed a public record subject to the 
13 provisions of P.L.1963. c.73 (C.47:1A-1 et seq.). An applicant 
14 may. however, request .• the authority to maintain the 
15 confidentiality of any information relating to the personal or 
16 business finances of the applicant, and the authority shall 
17 establish procedures for safeguarding .information determined to 
18 be of a confidential nature. 
19 d. In establishing requirements for loan or grant applications 
20 and loan or grant agreements, the authority: 
21 (1) shall minimize the complexity and costs to applicants or 
22 recipients of complying with such requirements; 
23 (2) may not require loan or grant conditions that interfere with 
24 the everyday normal operations of a loan or grant recipient· s 
25 business activities. except to the extent necessary to prevent 
26 intentional actions designed to avoid repayment of the loan, or 
27 that significantly affect the value of the loan collateral; and 
28 (3) shall expeditiousiy process all loan or grant applications in 
29 accordance with a schedule established by the authority for the 
30 review and the taking of final action on the application. which 
31 schedule shall reflect the degree of complexity of a loan or grant 
32 application. 
33 28. (New section) No loan or grant from the remediation fund 
34 shall be made to a person who is currently in violation of an 
35 administrative or judicial order, judgment, or consent agreement 
36 regarding violation or threatened violation of an environmental 
37 law regarding the subject property, unless the violation, fee, 
3.Q penalty or assessment is currently being contested by the person 
39 in a manner prescribed by law or unless the violation resulted 
40 from a lack of sufficient money to perform required remediation 
41 activities. 
42 27. (New section) a. The lack of sufficient moneys in the 
43 remediation fund to satisfy all loan or grant applications shall not 
44 affect in any way an applicant's legal responsibility to comply 
45 with the requirements of P.L.1983, c.330 (C.13:1K-6 et seq.), 
46 P.L.1976, 141 (C.58:10-23.11 et seq.), or any other applicable 
47 provision of law. 
48 b. Nothing in sections 20 through 32 of P.L. • c. (C. 
49 (now before the Legislature as this bill) shall be construed to: 
50 (1) impose any obligation on the State for any loan or grant 
51 commitments made by the authority, and the authority's 
52 obligations shall be limited to the amount of otherwise 
53 unobligated moneys available in the fund therefor; or 
54 (2) impose any obligation on the authority for the quality of 
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1 any work performed putsuant to a remediation undertaken with a 
2 loan or grant made pursuant section 23 of that act. 
3 28. (New section) a. There is imposed upon every person who 
-4 is required to establish a cleanup funding source pursuant to 
5 section 21 of P. L. , c. (C. )(now before the Legislature as 
6 this bill) a cleanup funding source surcharge. The cleanup funding 
7 source surcharge shall be in an amount equal to 1% of the 
8 required amount of the cleanup funding source required by the 
9 department. The surcharge shall be paid on an annual basis as 

10 long as the remediation continues and until the Department of 
11 Environmental Protection issues a no further action letter for the 
12 property subject to the remediation. The cleanup funding source 
13 surcharge shall be due and payable within 1-4 days of the time of 
14 the department· s approval of a remedial action workplan or 
15 signing an administrative consent order or as otherwise provided 
16 by law. The cleanup funding source surcharge shall not be 
17 imposed upon any . person who voluntarily undertakes a 
18 remediation without being so ordered or directed by the 
19 department or by a co~rt or pursuant to an administrative 
20 consent order. 
21 The department shall collect the surcharge and shall remit all 
22 moneys collected to the Economic Development Authority for 
23 deposit into the Hazardous Discharge Site Remediation Fund. 
24 b. By February 1 of each year. the department shall issue a 
25 report to the Senate Environment Committee and to the 
26 Assembly Energy and Hazardous Waste Committee listing, for the 
27 prior calendar year, each person who paid the cleanup funding 
28 source surcharge, the amount of the surcharge paid, and the total 
29 amount collected. 
30 29. (New section) There is appropriated from the "Hazardous 
31 Discharge Fund of 1986." created pursuant to "Hazardous 
32 Dis£harge Bond Act of 1986," P.L.1986, c.113, the sum of 
33 $100,000,000 to the New Jersey Economic Development 
34 Authority for deposit in the Hazardous Discharge Site 
35 Remediation Fund, created pursuant to section 22 of P.L. , c. 
36 (C. )(now before the Legislature as this bill) for the purposes of 
37 issuing loans and grants for the ;~·:estigation of property 
38 suspected of being contaminated by hazardous substance or 
39 hazardous waste discharge or for · remediation of property 
40 contaminated by a hazardous substance or hazardous waste 
41 discharge in accordance with the provisions of section 23 of 

P.L. , c. (C. ) (now before the Legislature as this bill). 
43 30. (New section) a. The Department of Environmental 
44 Protection shall adopt minimum cleanup standards for soil. 
45 groundwater, and surface water quality necessary for the 
46 remediation of contamination of real property, including, for 
47 remediations conducted pursuant to P.L.1983, c.330, buildings and 
48 equipment. Where feasible the cleanup standards shall be 
49 established as numeric or narrative standards for particular 
50 contaminants. The standards shall apply to remediation activities 
51 required pursuant to the "Spill Compensation and Control Act.'' 
52 P.L.1976, c.141 (C.SB:l0-23.11 et seq.), the "Water Pollution 
53 Control Act,'' P.L.1977, c.74 (C.SB:lOA-1 et seq.), P.L.1986, 
54 c.102 (C.58: lOA-21 et seq.), the "Environmental 
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Cleanup Responsibility·Act," P.L.l983, c.330 (C.13:1K-6 et seq.), 
the "Solid Waste Management Act," P.L.l970, c.39 (C.l3:1E-1 et 
seq.), the "Comprehensive Regulated Medical Waste Management 
Act." P. L.1989. c.34 (C.13:1E-48.1 et seq.), the .. Major 
Hazardous Waste Facilities Siting Act," P.L.1981, c.279 
(C.13: lE-49 et seq.), the "Sanitary Landfill Facility Closure and 
Contingency Fund Act." P.L.l981, c.306 (C.13:1E-100 et seq.), 
the "Regional Low-Level Radioactive Waste Disposal Facility 
Siting Act.'' P.L.1987, c.333 (C.13:1E-177 et seq.), or any other 
law or regulation by which the State may compel a person to 
perform remediation activities on contaminated property. 

The cleanup standards shall be developed to ensure that the 
potential for harm to public health and safety and to the 
continued viability of special ecological receptors is minimized to 
the maximum extent practicable, taking into consideration the 
location, surroundings, the intended use of the property, the 
pOtential exposure to the discharge. and the surrounding ambient 
conditions. whether naturally occurring or man made. Until the 
minimum standards described herein are adopted, the department 
shall establish cleanup standards for contaminants at a site on a 
case by case basis. 

The department shall not propose or adopt cleanup standards 
protective of special ecological receptors pursuant to this 
subsection until two years following the effective date of this act 
or until recommendatio"s are made by the Ecology Advisory Task 
Force pursuant to section 31 of P.L. , as (C. )(now before the 
Legislature as this billl 

b. The Department of Environmental Protection may provide 
for differential cleam.:p standards pursuant to subsection a. of 
this section based upon the intended use of a property or an area 
of a property. The department may not, however, as a condition 
of allowing a differential cleanup standard based on intended use, 
require the owner of that property to restrict the use of that 
property through the filing of a deed covenant, condition, or 
other similar restriction. Where the department provides for a 
differential cleanup standard based on the intended use of the 
property, it shall, as a condition of permitting a remediation to 
occur that would leave contamination at the property at levels or 
concentrations above the most protective standards established 
by the department: 

(1) require the owner or operator, discharger, person in any way 
responsible, or other relevant person, to take any remedial action 
reasonably necessary to prevent exposure to the contaminants, to 
maintain, as necessary, those remedial measures, and to agree to 
restrict the use of the property in a manner that prevents 
exposure; 

(2) require the recording with the office of the county 
recording officer in the county in which the property is located, a 
notice designed to inform prospective holders of an interest in 
the property that contamination exists on the property at a level 
that may restrict certain uses of all or part of that property, and 
a delineation of those restrictions and a description of all specific 
engineering or other controls at the property that exist and that 
need to be maintained in order to prevent exposure to 
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1 contaminants remaining on the property; and 
2 (3) require a notice to the governing body of each municipality 
3 in which the property is located that contaminants exist at the 
4 property and specifying the restrictions on the use of the 
5 property. 
6 c. Where restrictive use 'conditions of a property as provided in 
7 subsection b. of this section are no longer required, or where the 
8 restrictive ·use conditions have varied, because of the 
9 performance of subsequent remedial activities. a change in 

10 conditions at the site, or the adoption of revised cleanup 
11 standards, the department shall. upon written application by the 
12 owner or operator of that property, record with the office of the 
13 county recording officer a notice that the use of the property is 
14 no longer restricted or delineating the new restrictions. The 
15 department shall also notify, in writing, the municipality in which 
16 the property is located of the removal or change of the 
17 restrictive use conditions. 
18 d. Upon receipt of the notification sent pursuant to subsection 
19 b. or c. of this section. a municipality shall send a copy of the 
20 notification to the construction official for the municipality. The 
21 construction official shall maintain the notification in a manner 
22 whereby it will be known and available to the construction 
23 official prior to issuing a construction permit for the construction 
24 or alterat1on of a building or structure at the subject property. 
25 The const:-·1ction official shall not issue a construction permit for 
26 the construction or alteration of a building or structure at the 
27 subject property if the construction or alteration would be in 
28 conflict w1 th any of the restrictions contained in the 
29 notificatwn. The provisions of this subsection shall not apply if a 
30 notification received pursuant to subsection c. of this section 
31 authorizes all restrictions to be removed from the subject 
32 property. 
33 e. Notwithstanding the provisions of any other law, or any 
34 rule, regulation, or order adopted pursuant thereto to the 
35 contrary, upon the adoption of the cleanup standards pursuant to 
36 subsection a. of this section. whenever contamination at a 
37 property is remediated in compliance with the cleanup standards 
38 that were in effect at the completion of the remediation, the 
39 owner or operator of the property, the discharger, or any other 
40 person in any way responsible for any containment shall not be 
41 liable for the cost of any additional remediation that may be 
42 required by a subsequent adoption by the department of a more 
43 stringent cleanup standard for a particular contaminant. 
44 However. if the department adopts a new cleanup standard for a 
45 contaminant based upon a finding that the new standard is 
46 necessary to prevent a substantial risk to human health or safety 
47 or to special ecological receptors, a person who is liable to clean 
48 up that contamination pursuant to section 8 of P.L.1976, c.141 
49 (C.58:10-23.1lg) shall be liable for any additional remediation 
50 costs necessary to bring the property into compliance with the 
51 new cleanup standards. 
52 31. (New section) a. There is established. in but not of the 
53 Department of Environmental Protection, an Ecology Advisory 
54 Task Force. The Task Force shall consist of 15 members as 
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1 follows: the Commissioner of Environmental Protection, or a 
2 designee, and two representatives each from industrial 
3 businesses. the environmental consulting. profession. the real 
4 estate industry, the environmental science academic community, 
5 public interest environmental organizations, the legal community, 
6 and from municipal government. The members on the Task Force 
7 shall be selected by the Commissioner of Environmental 
8 Protection, to the extent possible, from a list of names provided 
9 by the represented interests or from names of persons who have 

10 testified before the department on previously proposed cleanup 
11 standards. The Ecology Advisory Task Force shall, within two 
12 years. make recommendations to the department on the 
13 development of standards protective of special ecological 
14 receptors. 
15 b. The Ecology Advisory Task Force shall: 
16 (1) review the scientific literature to identify existing sources 
17 of information and data necessary for the development of cleanup 
18 standards protective of special ecological receptors and to 
19 determine the current state-of-the-science in the identification 
20 of adverse impacts of contamination on these receptors and the 
21 establishment of containment concentration levels necessary to 
22 protect these receptors; 
23 (2) review scientific literature on the methods, procedures, 
24 data input needs, limitations, interpretation, and uses of 
25 ecological risk assessments; 
26 (3) collect information on public and private activities 
27 concerning the development and uses of ecological risk 
28 assessments and cleanup standards protective of special 
29 ecological receptors; 
30 (4) evaluate the ecological components which should be 
31 protected through the application of cle211up standards protective 
32 of special ecological receptors; 
33 (5) identify public policy issues involved in the development of 
34 cleanup standards protective of special ecological receptors; 
35 (6) suggest an approach and methodology for the development 
36 of cleanup standards protective of special ecological receptors; 
37 (7) evaluate the social. economic and environmental impacts 
38 of regulations which would incorporate state-of-the science 
39 ecological risk assessment methodologies; 
40 (8) recommend necessary changes 'in statutes and regulations 
41 necessary to implement the advise of the Ecology Advisory Task 
42 Force; and 
43 (9) review and make recommendations on any other aspect of 
44 the adoption of these cleanup· standards the department 
45 determines is necessary for a complete evaluation of these issues. 
46 c. Upon submittal of its recommendations to the department 
47 concerning the adoption of cleanup standards protective of 
48 special ecological receptors, the Ecology Advisory Task Force 
49 may, at the discretion of the commissioner, continue in existence 
50 in order to continue to research these issues and advise the 
51 department on the matters specified in this section. 
52 · 32. (New section) Any person who, before July l, 1992, has 
53 discharged a hazardous substance in violation of P.L.1976, c.l41, 
54 and prior to July 1, 1992: 
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1 (1) has not been issued a directive to remove or arrange for 
2 the removal of the discharge pursuant to section of P.L.1976, 
3 c.141 (C.58:10-23.11f). or 
4 (2) has not been assessed a civil penalty, a civil administrative 
5 penalty, or is not the subject of an action pursuant to the 
6 provisions of section of P.L.1976, c.141 (C.58:10-23.1lu), 
7 (3) has not entered in an administrative consent order to clean 
8 up and remove the discharge. or 
9 (4) has not been ordered by a court to clean up and remove the 

10 discharge, 
11 shall not be subject to a monetary penalty for the failure to 
12 report the discharge or for any civil violation of P.L.1976, c.141 
13 (C.58:10-23.11 et seq.) or P.L.1977, c.74 (C.58:10A-1 et seq.) 
14 that resulted in the discharge if the person notifies the 
15 department of the discharge and enters into an administrative 
16 consent order with the department to remediate the discharge in 
17 accordance with the provisions of P.L.1976, c.141 (C.58:10-23.11 
18 et seq.), or any rules or regulations adopted pursuant thereto, 
19 within one year of the effective date of this act. Any person who 
20 notifies the department of the discharge ~ursuant to this section 
21 shall be liable for all cleanup and removal costs as provided in 
22 section 8 of P.L.1976, c.141 (C.58:10-23.1lg). 
23 33. (New section) The Attorney General, in consultation with 
24 the Department o' Environrrental Protection. shall prepare. and 
25 the department shall distritute, for the cost of repl'!lduction and 
26 postage, to any interested person, informational materials that 
27 set forth criteria that may be used to evaluate the qualifications 
28 of environmental consultants, environmental consulting firms. 
29 engineers, geologists or any other consultant, other than 
30 attorneys, whose expertise or training may be required by a 
31 person to comply Wlth the provisions of P.L.1986, c.102. 
32 P.l,.1983, c.330, P.L.1976, c.141, and P.L. , c. (now before 
33 the Legislature as this bill). The materials may describe the 
34 expertise or training necessary to address specific types of 
35 environmental cleanups, sites or contamination, the significance 
36 and availability of various types of liability insurance, the 
37 average cost of services and tests commonly performed by 
38 consultants, the significance of available accreditations or 
39 certifications and any .other relevant factor that may be used to 
40 evaluate the qualifications and expertise of environmental 
41 consultants. 
42 34. (New section) No•withstanding the provisions of Executive 
43 Order 66 of 1978, $e regulations adopted by the Department of 
44 Environmental Protection pursuant to P.L.1983, c.330 (C.13:1K-6 
45 et seq.) and allocated in the New Jersey Administrative Code as 
46 Chapter 268 of Title 7, shall not expire as provided in that 
47 Executive Order but shall remain in effect until that time the 
48 department adopts new regulations rev15mg the existing 
49 regulations to conform with the provisions of P.L. , c. (now 
50 before the Legislature as this bill). 
51 35. This act shall take effect immediately. 
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1 STATEMENT 
2 
3 This bill would substantially amend the "Environmental 
4 Cleanup Responsibility Act" (ECRA) and the State's other 
5 hazardous discharge remediation programs in order to encourage 
6 cleanups, reduce costs of compliance, provide financial resources 
7 for cleanups, encourage the redevelopment of the State· s 
8 industrialized areas. and protect the public health and 
9 environment. It is also the intent of this bill to begin a change in 

10 the perception of New Jersey from that of a State antagonistic 
11 toward business concerns to a State that seeks to work with 
12 businesses and property owners to solve environmental problems 
13 in a manner beneficial to all and to the economic future of the 
14 State. 
15 The original intent of ECRA was that contaminated industrial 
16 property should be cleaned up as a precondition to its closure or 
17 transfer. The cleanup would thus occur when private money was 
18 available. thereby avoiding the abandonment of contaminated 
19 property that would require publicly funded remediation. 
20 Because ECRA compelled the owner or operator to perfonn the 
21 cleanup no matter who caused the contamination. cleanups would 
22 occur without lengthy litigation to detennine responsibility. The 
23 owner or operator could seek reimbursement from the responsible 
24 parties after the cleanup. 
25 The act also protected a buyer from acquiring !=Ontaminated 
26 property and the commensurate liability. A purchaser of 
27 property in New Jersey, as well as the lending institution. would 
28 thus feel reasonably assured that the acquired property would be 
29 free of contamination. 
30 Despite the laudable goals of ECRA, neither the Legislature 
31 nor the Department of Environmental Protection anticipated the 
32 law's impact on commercial and industrial real estate 
33 transactions in the State. At the time of the enactment of ECRA 
34 the hazardous waste cleanup industry was in its infancy, and thus 
35 the act provided only broad directives concerning the cleanup of 
36 contaminated sites, which in effect required the Department of 
37 Environmental Protectionto adopt the technical rules and 
38 regulations necessary to implement the act. Because of the 
39 general nature of the act, confusion arose as to which industrial 
40 establishments were subject to the act, when the act was 
41 triggered, and what was expected of the owner or operator of the 
42 industrial establishment perfonning an ECRA cleanup. The 
43 answer to these questions was crucial, because ECRA not only 
44 imposed high monetary penalties for noncompliance, but allowed 
45 the department to void the transfer of property undertaken in 
46 violation of the act. Additionally, because transfers were 
47 conditioned on certain departmental approvals, property transfers 
48 and stock transactions were delayed while all parties wrangled 
49 with a vague and cumbersome law. The initial confusion. 
50 backlogs. and problems of the early years of ECRA' s 
51 implementation have only recently been resolved. 
52 In the eight years since ECRA was enacted. the department, 
53 environmental attorneys and consultants, and the business 
54 commwtity have acquired extensive knowledge of the manner in 
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1 which remedial activities should occur. The ECRA and other site 
2 remediation programs have evolved, establishing new procedures 
3 and terminology not reflected in existing statutory law. 
4 Additionally, both the federal and State liability laws for 
5 hazardous substance discharges have made the public and the real 
6 estate community aware of the dangers and liabilities of 
7 contaminated properties. Also, since the enactment of ECRA. 
8 the State has enacted a number of other laws that overlap with 
9 ECRA. 

10 In the light of the experience and events of the last eight 
11 years, this bill would amend ECRA. as well as certain other 
12 hazardous discharge site remediation laws, to reflect the current 
13 state of scientific and regulatory knowledge and public policy 
14 priorities. 
15 This bill does not remove the requirement that contaminated 
16 industrial establishments be cleaned up when they are closed or 
17 transfered, nor does it privatize the remediation of these sites. 
18 Rather the bill attempts to carefully draw a balance between the 
19 public-'s interest in ensuring that hazardous contamination is 
20 cleaned up so that it poses no threat to public health or to the 
21 environment with the interest of businesses in performing 
22 expeditious and cost effective cleanups and with transfering 
23 property in a timely fashion. 
24 The bill also provides loan and grant moneys for cleanups. 
25 promotes the redevelopment of industrial areas, and clarifies the 
26 intent and operation of the law. 
27 This bill balances the various interests by taking certain 
28 properties out of the ECRA process and by allowing the 
29 privitization of the remediation process under certain 
30 circumstances. This bill defines the various stages of a 
31 remediation preliminary assessment, site investigation, 
32 r8Jiledial investigation. feasibility study, and remedial action -
33 and recognizes that the State's interest in overseeing a 
34 particular type of cleanup may vary depending on the stage of a 
35 cleanup. 
36 This bill provides that the owner or operator of an industrial 
37 establishment previously subject to an ECRA or similar full site 
38 remediation can close or transfer the industrial establishment 
39 without going through the ECRA process by submitting a 
40 certification. The bill also allows properties that are of minimal 
41 environmental concern to be cleaned without departmental 
42 oversight and approval and for properties where underground 
43 storage tanks are the only environmental problem to be 
44 transfered withou• the necessity of a negative declaration or a 
45 remedial action workplan approval. The bill provides that up to 
46 one third of a property may be conveyed, even if contaminated, 
47 without triggering ECRA for the remaining parcel and that a 
48 condemnation of less than two thirds of an industrial 
49 establishment will not trigger ECRA review on the remaining 
50 parcel. 
51 This bill provides that when a tenant closes or transfers 
52 operations. ECRA will be triggered for only the property in the 
53 tenant's exclusive control. The areas in common control will be 
54 subject to ECRA when ECRA is triggered by the landlord. 
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1 This bill provides that certain transfers between subsidiaries 
2 would not be subject to ECRA. Also, deferrals of cleanups, 
3 currently permissive by law, shall be approved by the department 
4 once a preliminary assessment, site investigation, remedial 
5 investigation. and feasibility study are performed. This bill 
6 removes from ECRA compliance, owners or operators who close 
7 or transfer an industrial establishment while that property is still 
8 in a prior ECRA review process. 
9 This bill also would allow a person, pursuant to ECRA or 

10 otherwise, to perform an emergency cleanup to prevent the 
11 spread of contamination without the risk of having to redo the 
12 cleanup as long as the measures were taken in compliance with 
13 department requirements and standards. This provision should 
14 help speed up cleanups and reduce environmental risks to the 
15 public. In order to balance the needs of the public to be 
16 protected from risks caused by hazardous discharges, and the 
17 need of businesses to have finality of a cleanup action, the bill 
18 provides that if a discharge is remediated to the cleanup 
19 standards in effect, the person liable for the original discharge 
20 can not be compelled to further clean that site if the cleanup 
21 standards change absent a substantial threat to the public health 
22 or to the environment. 
23 This bill codifies the ability of the department to adopt cleanup 
24 standards for all site remediation activities performed pursuant 
25 to the State's various environmental laws, and allows differential 
26 standards to be established based on exposure risk. This bill 
27 provides that the department cannot adopt ecologically based 
28 cleanup standards until after an Ecology Advisory Task Force 
29 offers input. This bill also codifies the natural resources that can 
30 be protected so as to avoid uncertainty in future rulemaking. 
31 This bill deliniates these natural resources to include those 
32 natural resources which either federal or State law has identified 
33 as· needing protection, management, or regulation in order to 
34 ensure that the State's discharge remediation program 
35 complements the State· s natural resource protection and 
36 management programs. 
37 This bill precludes the department from requiring a deed 
38 restriction on the property if the property is cleaned to a 
39 standard less then the most protective. Rather, notice to 
40 subsequent owners or operators will be provided by a deed 
41 notice. Enforcement of the restrictions will be by the local 
42 construction official in the building permit process. 
43 This bill codifies a recent State Supreme Court decision, In Re 
44 Adoption of N,J.A.C.7:26B, by stating affirmatively that offsite 
45 contamination is required as part of an ECRA cleanup. This bill 
46 also codifies the issuing of administrative consent orders under 
47 ECRA and states what these orders may provide. This bill 
48 provides that a pamphlet on how to select an environmental 
49 consultant will be prepared by the Department of Law and Public;: 
50 Safety. 
51 This bill seeks to lower the cost of remediation by eliminating 
52 the requirement for financial assurance that is currently required 
53 in addition to paying for the remediation a,ctivities. In its place 
54 is a requirement that a person undertaking a cleanup establish 
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1 and maintain a cleanup funding source by establishing a fully 
2 funded trust. a line of credit, or being able to fund the operations 
3 out of working capital. The bill allows the department, or the 
4 transferee in an ECRA process, to use the moneys in the cleanup 
5 funding source guarantee to complete the cleanup in the event of 
6 a stoppage in the remediation activities. 
7 The person providing the cleanup funding source will be 
8 assessed a 1% surcharge on the amount of the cleanup costs. The 
9 moneys collected by the surcharge will be placed into a 

10 Hazardous Discharge Site Remediation Fund. The fund would be 
11 used to give low interest loans to persons performing ECRA or 
12 other cleanups. Moneys would be targeted for urban areas. 
13 municipally owned properties. voluntary cleanups, ECRA 
14 cleanups. and for emergency cleanups. Additionally, 
15 muncipalities would be able to obtain grants for the identification 
16 of municipally owned contaminated property. Only those persons. 
17 other than municipalities, who could not otherwise provide a 
18 cleanup funding source would qualify for a loan. 
19 The fund would be administered by the New I ersey Economic 
20 Development Authority and would be funded by a $100 million 
21 appropriation from the "Hazardous Discharge Bond Act of 1986," 
22 by the surcharges, interest. loan repayments, legislative 
23 appropriations, and by any moneys placed into the fund by the 
24 authority. 
25 Finally. the bill seeks to encourage the cleanups of sites by 
26 providing a one year amnesty from all ECRA or other discharge 
27 penalties for any person who agrees to comply with the relevant 
28 law within that one year period. 
29 

30 
31 
32 
33 Makes various changes to ECRA and to other hazardous discharge 
34 site remediation programs; imposes a surcharge on remediations; 
35 establishes a loan and grant fund for remediation activities; 
36 appropriates bond moneys. 
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STATE OF NEW JERSEY 

INTRODUCED SEPTEMBER 14, 1992 

By Assemblyman ALBOHN and Assemblywoman GRECCO 

1 AN ACT concerning the remediation of contaminated property, 
2 establishing the "Hazardous Discharge Site Remediation Fund," 
3 making an appropriation from the "Hazardous Discharge Bond 
4 Act of 1986," amending and supplementing the "Environmental 
5 Cleanup Responsibility Act", P.L.1983, c.330, and 
6 supplementing Title 58 of the Revised Statutes. 
7 

8 BE IT ENACTED by the Senate and General Assembly of the 
9 State of New Jersey: 

10 1. Section 3 of P.L.1983, c.330 (C.13:1K-8) is amended to read 
11 as follows: 
12 3. As used in this act: 
13 [a. "Cleanup plan") "Remedial action workplan" means a plan 
14 for the [cleanup of] remedial action to be undertaken at an 
15 industrial [establishments, approved by the department] 
16 establishment, or at any area to which a discharge originating at 
17 the indushal establishment is migrating or has migrated[, which 
18 may inclu •. ',c a descnption of the locations, types and quantities of 
19 hazardous substances and wastes that will remain on the 
20 premises; a descnption of the types and locations of storage 
21 vessels, surface impoundments, or secured landfills containing 
22 hazardous substar.ces and wastes; recommendations regarding the 
23 most practicable method of cleanup; and]; a description of the 
24 remedial act:cn to be used to remediate the industrial 
25 establishment; a cost estimate of the [cleanup plan.) 
26 implementation of the remedial action workplan; and any other 
27 information the department deems necessary; 
28 [The department, upon a finding that the evaluation of a site 
29 for cleanup purposes necessitates additional information, may 
30 require graphic and narrative descriptions of geographic and 
31 hydrogeologic characteristics of the industrial establishment and 
32 evaluation of all residual soil, groundwater, and surface water 
33 contamination; 
34 b. ··Closing, terminating or transferring operations" means the 
35 cessation of all operations which involve the generation, 
36 manufacture, refining, transportation, treatment, storage, 
37 handling or disposal of hazardous substances and wastes, or any 
38 temporary cessation for a period of not less than two years, or 
39 any other transaction or proceeding through which an industrial 
40 establishment becomes nonoperational for health or safety 
41 reasons or undergoes change in ownership, except for corporate 
42 reorganization not substantially affecting the ownership of the 
43 industrial establishment, including but not limited to sale of stock 

EXPLANATION--Hatter enclosed in bold-faced brackets (thus] in the 
above bill is not enacted and is intended to be omitted in the law. 

Hatter underlined~ is new matter. 
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1 in the form of a statutory merger or consolidation, sale of the 
2 controlling share of the assets, · the conveyance of the real 
3 property, dissolution of corporate identity, financial 
4 reorganization and initiation of bankruptcy proceedings] 
5 "Closing operations'' means: 

. 6 (1) the cessation of all or substantially all operations of an 
7 industrial establishment, 
8 (2) any temporary cessation of operations of an industrial 
9 establishment for a period of not less than two years, 

10 (3) any transaction or proceeding through which an industrial 
11 establishment becomes nonoperational for health or safety 
12 reasons, and 
13 (4) the initiation of bankruptcy proceedings: 
14 "Transferring ownership or operations" means: 
15 (1) any transaction or proceeding through which an industrial 
16 establishment undergoes a change in ownership, 
17 (2) the sale or transfer of the controlling share of the assets of 
18 an industrial establishment, 
19 (3) the execution of a lease for a period of 99 years or longer 
20 for an industrial establishment, 
21 {4) the termination of a lease unless renewed without a 
22 disruption in operations of the industrial establishment, 
23 (5) the dissolution of corporate identity, except for any 
z.; dissolution of an indirect owner of an industrial establishment 
:5 whose assets would have been unavailable for the remediation of 
26 the industrial establishment if the dissolution had not occurred, 
2 7 (6) the financial reorganization, 
28 (7) any change in operations of an industrial establishment that 
29 changes the industrial establishment· s Standard Industrial 
30 Classification nwnber to one that is not subject to this act; 
31 "Change in ownership" means: 
32 . (1) the sale or transfer of the business of an industrial 
33 establishment or any of its real property, 
34 (2) the sale or transfer of stock in a corporation resulting in a 
35 merger or consolidation involving the direct owner or operator or 
36 indirect owner of the industrial establishment, 
37 (3) the sale or transfer of stock in a corporation resulting in a 
38 change in the person holding the controlling interest in the direct 
39 owner or operator or indirect owner of an industrial 
40 establishment, 
41 ( 4) the sale or transfer of title to an industrial establishment 
42 or the real property of an industrial establishment by exercising 
43 an option to purchase, or 
44 (5) the sale or transfer of a partnership interest in a 
45 partnership that owns or operates an industrial establishment that 
46 would reduce by 10% or more, the assets available for a 
47 remediation of the industrial establishment; 
48 "Change in ownership" shall not include: 
49 (1) a corporate reorganization not substantially affecting the 
50 ownership of the industrial establishment, 
51 (2) a transaction or series of transactions involving the 
52 transfer of stock, assets or both, among corporations under 
53 common ownership, where the transactions will not result in the 
54 aggregate diminution of the net worth of the corporation that 
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1 directly owns or operates the industrial establishment. will not 
2 result in the aggregate diminution of the net worth of the 
3 industrial establishment by more than 10 percent, and an equal or 
4 greater amount in assets is available for the remediation of the 
5 industrial establishment before and after the transactions. 
6 m_ a transaction or series of transactions involving the 
7 transfer of stock. assets or both, resulting in the merger or de 
8 facto merger or consolidation of the indirect owner with another 
9 enti '_· · or change in the person holding the controlling interest of 

10 the indirect owner of an industrial establishment, when the 
11 ind.:.:.·ect owner's assets would have been unavailable for cleanup 
12 !f_·:~e transactions had not occured, or 
13 -tJ transfers between members of the same family. "Family" 
14 m :ans siblings, spouse, children, grandchildren, parents and 
15 grandparents; 
16 [c.] ''Department" means the Department of Environmental 
17 Protection; 
18 [d.] "Hazardous substances" means those elements and 
19 : Jmpounds, including petroleum products, which are defined as 
20 , :ch by the department, after public hearing, and which shall be 
21 consistent to the maximum extent possible with, and which shall 
22 :nclude, the list of hazardous substances adopted by the 
23 Environmental Protection Agency pursuant to Section 311 of the 
24 ''Federal Water Pollution Control Act Amendments of 1972" 
25- (33 U.S.C. §1321) and the list of toxic pollutants designated by 
26 Congress or the Environmental Protection Agency pursuant to 
27 Section 307 of that act (33 U.S.C. §1317); except that sewage and 
28 sewage sludge shall not be considered as hazardous substances for 
29 the purposes of this act; 
30 [e.] "Hazardous waste" means any amount of any waste 
31 substances required to be reported to the Department of 
32 Environmental Protection on the special waste manifest pursuant 
33 · to N.J.A.C.7:26-7.4, or as otherwise provided by law; 
34 [f.] ''Industrial establishment" means any place of business 
35 engaged in operations which involve the generation, manufacture, 
36 refining, transportation, treatment, storage, handling, or disposal 
37 of hazardous substances or hazardous wastes on-site, above or 
38 below ground, having a Standard Industrial Classification number 
39 within 22-39 inclusive, 46-49 inclusive, 51 or 76 as designated in 
40 the Standard Industrial Classifications Manual prepared by the 
41 Office of Management and Budget in the Executive Office of the 
42 President of the United States. Those facilities or parts of 
43 facilities subject to operational closure and post-closure 
44 maintenance requirements pursuant to the "Solid Waste 
45 Management Act," P.L.1970, c.39 (C.13:1E-1 et seq.), the "Major 
46 Hazardous Waste Facilities Siting Act," P.L.1981. c.279 
47 (C.13:1E-49 et seq.) or the "Solid Waste Disposal Act" (42 U.S.C. 
48 §6901 et seq.), or any establishment engaged in the production or 
49 distribution of agricultural commodities, shall not be considered 
50 industrial establishments for the purposes of this act. The 
51 department may, pursuant to the ''Administrative Procedure 
52 Act," P.L.1968, c.410 (C.52:14B-1 et seq.), exempt certain 
53 sub-groups or classes of operations within those sub-groups 
54 within the Standard Industrial Classification major group numbers 
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1 listed in this subsection upon a finding that the operation of the 
2 industrial establishment does not pose a risk to public health and 
3 safety; 
4 (g.] "Negative declaration" means a written declaration, 
5 submitted by the owner or operator of an industrial establishment 
6 (and approved by the department], certifying that there has been 
7 no discharge of hazardous substances or hazardous wastes on the 
8 site, or that any such discharge on the site or discharge that has 
9 migrated or is migrating from the site has been cleaned up in 

10 accordance with procedures approved by the department, and 
11 there remain no hazardous substances or hazardous wastes at the 
12 site of the industrial establishment, and there remain no 
13 hazardous substances or hazardous wastes that migrated from the 
14 site of the industrial establishment, at levels that are above the 
15 applicable cleanup standards established by the department; 
16 "Discharge" means an intentional or unintentional action or 
17 omission resulting in the actual or threatened releasing, spilling, 
18 leaking, pumping, pouring, emitting, emptying, or dumping of a 
19 hazardous substance or hazardous waste onto the land or into the 
20 waters of the State; 
21 "No further action letter" means a written determination by 
22 the department that based upon an evaluation of the historical 
23 use of the industrial establishment and the property, and any 
24 other investigation or action the department deems necessary, 
25 there are no discharged hazardous substances or hazardous wastes 
26 present at the site of the industrial establishment, at any other 
27 site to which a hazardous discharge originating at the industrial 
28 establishment has migrated, or that any discharged hazardous 
29 substances or hazardous wastes present at the industrial 
30 establishment or that have migrated from the industrial 
31 establishment are below the applicable cleanup standards; 
32 "Indirect owner" means a corporation that owns any subsidiary 
33 that owns or operates an industrial establishment; 
34 "Direct owner or operator" means a corporation that directly 
35 owns or operates an industrial establishment; 
36 "Area of concern" means any existing or former location where 
37 hazardous substances or hazardous wastes are or were known or 
38 suspected to have been discharged, generated, manufactured, 
39 refined, transported, stored, handled, treated, disposed, or where 
40 hazardous substances or hazardous wastes have or may have 
41 migrated; 
42 "Cleanup standards" means the combination of numeric and 
43 narrative standards to which hazardous substances or hazardous 
44 waste must be cleaned up as established by the department 
45 pursuant to section 30 of P.L. . c. (C. ) (now before the 
46 Legislature as this bill); 
47 "Feasibility study" means a study to develop and evaluate 
48 options for remedial action using data gathered during the 
49 remedial investigation to develop possible remedial action 
50 alternatives, to evaluate those alternatives and create a list of 
51 feasible alternatives, and to analyze the engineering, scientific, 
52 institutional, human health, environmental, and cost of each 
53 selected alternative; 
54 "Owner" means any person who owns the real property of an 

----------------------------. .,,.,_,.,_.,~.,·.--• .,. .... , .... , ""'IMMl""L"" .• ,..,..,,.~-·--------· 
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1 industrial establishment or who owns the industrial establishment; 
2 "Operator" means any person, including users, tenants, 
3 occupants, or trespassers, having and exercising direct actual 
4 control of the operations of an industrial establishment; 
5 "Preliminary assessment" means the first phase in the process 
6 of identifying areas of concern and determining whether 
7 hazardous substances or hazardous wastes are present at an 
8 industrial establishment or have migrated or are migrating from 
9 the industrial establishment, and shall include the initial search 

10 for and evaluation of, existing site specific operational and 
11 environmental information, both current and historic, to 
12 determine if further investigation concerning the documented, 
13 alleged, suspected or potential discharge of any hazardous 
14 substance or hazardous waste is required by the department; 
15 ''Remediation" or "remediate" means all necessary actions to 
16 investigate and clean up any known or suspected discharge or 
17 threatened discharge of hazardous substances or hazardous· 
18 wastes, including the preliminary assessment, site investigation, 
19 remedial investigation, feasibility study, and remedial action; 
20 "Remedial action" means those actions taken at an industrial 
21 establishment or offsite of ·an industrial establishment if 
22 hazardous substances or hazardous wastes have migrated or are 
23 migrating therefrom, as may be required by the department, 
24 including the removal, treatment, containment, transportation 
25 securing, or other engineering or treatment measures. whether of 
26 a permanent nature or otherwise, designed to ensure that any 
27 discharged hazardous substances or hazardous wastes at the site 
28 or that have migrated or are migrating offsite, is brought into 
29 compliance with the applicable cleanup standards; 
30 "Remedial investigation" means a process to determine the 
31 nature and extent of a discharge of hazardous substances or 
32 hazardous wastes at an industrial establishment or a discharge of 
33 hazardous substances or hazardous wastes that have migrated or 
34 are migrating from an industrial establishment and the problems 
35 presented by a discharge, and may include data collected, site 
36 characterization, sampling, monitoring, and the gathering of any 
37 other sufficient and relevant information necessary to determine 
38 the necessity for remedial action including a feasibility study; 
39 "Site investigation" means the collection and evaluation of 
40 data adequate to determine whether or not discharged hazardous 
41 substances or hazardous wastes exist at the industrial 
42 establishment or have migrated or are migrating from the 
43 industrial establishment at levels in excess of the applicable 
44 cleanup standards. A site investigation shall be developed based 
45 upon the information collected pursuant to the preliminary 
46 assessment. 
47 (cf: P.L.1983, c.330, s.3) 
48 2. Section 4 of P.L.1983, c.330 (C.13:1K-9) is amended to read 
49 as follows: 
50 4. a. The owner or operator of an industrial establishment 
51 planning to close operations, or transfer ownership or operations 
52 shall[: 
53 (1) Notify] notify the department in writing, no more than five 
54 days subsequent to closing operations or of its public release[,] of 
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1 its decision to close operations [;] , whichever occurs first, or 
2 within five days after the execution of an agreement to transfer 
3 ownership or operations, as applicable. The notice to the 
4 department shall: identify the ·subject industrial establishment; 
5 describe the transaction requiring compliance with the act; state 
6 the date of the closing of operations or the date of the public 
7 release of the decision to close operations and a copy of the 
8 appropriate public announcement, if applicable; state the date of 
9 execution of the agreement to transfer ownership or operations 

10 and the name of the parties to the transfer, if applicable; state 
11 the proposed date for closing operations or transferring ownership 
12 or operations; list the name, address, and telephone number of an 
1l authorized agent for the owner or operator; and include any other 
14 information the department deems necessary to provide it with 
15 sufficient notice of the transaction. The notice shall be 
16 transmitted to the department in the manner and form as 
17 required by the department. 
18 b. Subsequent to the submittal of the notice required pursuant 
19 to subsection a. of this section, the owner or operator of an 
20 industrial establishment shall, except as otherwise provided by 
21 P.L. 1983, c.330 or P.L. , c. (now before the Legislature as 
22 this bill), remediate the industrial establishment. The 
23 remediation may include, as necessary, a preliminary assessment, 
24 site investigation, remedial investigation. feasibility study. and a 
25 remedial action of the industrial establishment. 
26 The preliminary assessment, site investigation, remedial 
27 investigation, feasibility study, and remedial action shall be 
28 conducted in accordance with criteria. procedures, and time 
29 schedules established by the department. The results of the 
30 preliminary assessment, site investigation, remedial 
31 investigation, feasibility study, and remedial action shall be 
32 submitted to the department for its review and approval, except 
33 as otherwise provided bv P.L.1983. c.330 or P.L. , c. (now 
34 before the Legislature as this bill). Submissions shall be in a 
35 manner and form as provided by the department. 
36 Upon the submission of the results of either the preliminary 
37 assessment, site investigation, or remedial investigation, which 
38 results demonstrate that there are no hazardous substances or 
39 • hazardous wastes at the industrial establishment, or that have 
40 migrated from or are migrating from the industrial 
41 establishment, at levels or concentrations above the applicable 
42 cleanup standards, the owner or operator may submit to the 
43 department for approval a proposed negative declaration as 
44 provided in subsection c. of this section. 
45 c. The owner or operator of an industrial establishment shall, 
46 subsequent to closing operations, or of its public release of its 
47 decision to close operations, or prior to transferring ownership or 
48 operations, as applicable, submit to the department for approval 
49 a proposed negative declaration or proposed remedial action 
50 workplan. Except as otherwise provided by P.L.1983, c.330 or 
51 P.L. , c. (now before the Legislature as this bill), the owner 
52 or operator of an industrial establishment shall not transfer 
53 ownership or operations until a negative declaration or a remedial 
54 action workplan has been approved by the department or an 
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1 administrative consent order has been executed, and until, in 
2 cases where a remedial action workplan is required to be 
3 approved or an administrative consent order has been executed, a 
4 cleanup funding source. as required pursuant to section 21 of 
5 P.L. , c. (C. ) (now before the Legislature as this bill), has 
6 been established. 
1 [(2) Upon closing operations, or 60 days subsequent to public 
8 release of its decision to close or transfer operations, whichever 
9 is later, the owner or operator shall submit a negative declaration 

10 or a copy of a cleanup plan to the department for approval and a 
11 surety bond or other financial security for approval by the 
12 department guaranteeing performance of the cleanup in an 
13 amount equal to the cost estimate for the cleanup plan. 
14 b. The owner or operator of an industrial establishment 
15 planning to sell or transfer operations shall: 
16 (1) Notify the department in writing within five days of the 
17 execution of an agreement of sale or any option to purchase; 
18 (2) Submit within 60 days prior to transfer of title a negative 
19 declaration to the department for approval, or within 60 days 
20 prior to transfer of title,] The owner or operator shall attach a 
21 copy of any [cleanup plan) approved negative declaration, 
22 remedial action workplan, or administrative consent order to the 
23 coptract or agreement of sale or agreement to transfer or any 
24 option to purchase which may be entered into with respect to the 
25 transfer of ownership or operations. In the event that any sale or 
26 transfer agreements or options have been executed prior to the 
27 submission of the plan to the department, the [cleanup plan] 
28 approved negative declaration, remedial action workplan. or 
29 administrative consent order shall be transmitted by the owner or 
30 operator, by certified mail, prior to the transfer of ownership or 
31 operations, to all parties to any transaction concerning the 
32 transfer of ownership or operations, including purchasers, 
33 bankruptcy trustees, mortgagees, sureties, and financiers [; 
34 (3) Obtain, upon approval of the cleanup plan by the 
35 department, a surety bond or other financial security approved by 
36 the department guaranteeing performance of the cleanup plan in 
37 an amount equal to the cost estimate for the cleanup plan. 
38 c.] d. The department, upon application by the owner or 
39 operator of an industrial establishment who has submitted a 
40 notice to the department pursuant to subsection a. of this 
41 section, shall enter into an administrative consent order with the 
42 owner or operator in which the owner or operator agrees to 
43 perform the necessary remediation at the industrial 
44 establishment, as required by this act, pursuant to a schedule 
45 established by the department, agrees to establish a cleanup 
46 funding source as required pursuant to section 21 of P.L. , c. 
47 (C. ) (now before the Legislature as this bill), agrees to obtain 
48 an approved negative declaration or remedial action workplan, 
49 and agrees to perform any necessary remedial actions. The 
50 administrative consent order may provide that a purchaser, 
51 transferee, mortgagee, or other party to the transfer may 
52 perform the remedial action as provided in subsection e. of this 
53 section. Upon entering into an administrative consent order the 
54 owner or operator may transfer ownership or operations of the 
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1 industrial establislunent prior to approval of a negative 
2 declaration or remedial action workplan. 
3 The department shall adopt regulations establishing the terms 
4 and conditions for obtaining, amending, and complying with an 
5 administrative consent order. The regulations shall include a 
6 sample form of the administrative consent order. An 
7 administrative consent order may not grant authority to the 
8 department beyond that provided to the department by law and 
9 may not require an owner or operator to waive any right to 

10 appeal a departmental decision involving the substantive 
11 requirements of a remediation or an issue of fact. The 
12 administrative consent order may require the owner or operator 
13 to waive any right to appeal the department's authority to enter 
14 into the adminstrative consent order, the obligation of the owner 
15 or operator to perform the remediation, or the substantive 
16 provisions of the administrative consent order. Entering into an 
17 administrative consent order shall not affect an owner's or 
18 operator' right to avail itself of the provisions of section 6 of 
19 P.L.1983, c.330 (C.13:1K-11) or of sections 9, 10, 12, 13, or 17 of 
20 P.L. , c. (C. )(now before the Legislature as this bill). 
21 e. The [cleanup plan and detoxification of] approved remedial 
22 action workplan for the [site] industrial establishment shall be 
23 implemented by the owner or operator, [provided] except that the 
24 purchaser, transferee, mortgagee or other party to the transfer 
25 may assume that responsibility pursuant to the provisions of this 
26 act. 
27 f. The department shall, within 45 days of submission of a 
28 complete and accurate negative declaration, approve the 
29 negative declaration, or inform the owner or operator of the 
30 industrial establishment that a remedial action workplan shall be 
31 submitted. 
32 g. The department shall, in accordance with the schedule 
33 contained in an approved remedial action workplan, inspect the 
34 premises to determine conformance with the cleanup standards 
35 and shall certify that the remedial action workplan has been 
36 executed and that the industrial establislunent has been 
37 remediated in compliance with applicable cleanup standards. 
38 (cf: P.L.1983, c.330, s.4) 
39 3. Section 2 of P.L.1991, c.238 (C.13:1K-9.2) is amended to 
40 read as follows: 
41 2. The acquiring of title to an industrial establishment by a 
42 municipality pursuant to a foreclosure action pertaining to a 
43 certificate of tax sale purchased and held by the municipality 
44 shall not relieve the previous owner or operator of the industrial 
45 establislunent of his duty to [implement a cleanup plan if the 
46 implementation is deemed necessary by the Department of 
47 Environmental Protection] remediate the industrial establishment 
48 as required pursuant to P.L. 1983, c.330. 
49 (cf: P.L.1991, c.238, s.2) 
50 4. Section 3 of P.L.1991, c.238 (C.13:1K-9.3) is amended to 
51 read as follows: 
52 3. If a municipality wtdertakes [to clean up hazardous 
53 substances and wastes on the site of] a remediation of an 
54 industrial establislunent, the title to which the municipality 
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1 acquired pursuant to a foreclosure action pertaining to a 
2 certificate of tax sale, all expenditures incurred in the [cleanup] 
3 remediation shall be a debt of the immediate past [owners) owner 
4 or operator of the industrial establishment. The debt shall 
5 constitute a lien on all property owned by the immediate past 
6 owner or operator when a notice of lien, incorporating a 
7 description of the property subject to the [cleanup and removal] 
8 remediation and an identification of the amount of [cleanup, 
9 removal] remediation and related costs expended by the 

10 municipality is duly filed with the clerk of the Superior Court. 
11 The clerk shall promptly enter upon the civil judgment or order 
12 docket the name and address of the immediate past owner or 
13 operator and the amount of the lien as set forth in the notice of 
14 lien. Upon entry by the clerk, the lien shall attach to the 
15 revenues and all real and personal property of the immediate past 
16 owner or operator, whether or not he is insolvent. The notice of 
17 lien filed pursuant to this section which affects any property of 
18 an immediate past owner or operator shall have priority from the 
19 day of the filing of the notice of the lien, but shall not affect any 
20 valid lien, right, or interest in the property filed in accordance 
21 with established procedure prior to the filing of a notice of lien 
22 pursuant to this section. 
23 (cf: P.L.1991, c.238, s.3) 
24 5. Section 5 of P.L.1991, c.238 (C.13:1K-9.5) is amended to 
25 read as follows: 
26 5. If a municipality undertakes a [cleanup of hazardous 
27 substances and wastes on the site] remediation of an industrial 
28 establishment, the municipality shall make any submissions 
29 required by P.L.1983, c.330 (C.13:1K-6 et seq.) and shall obtain 
30 [approval] all approvals of the Department of Environmental 
31 Protection [prior to the initiation of the sampling plan and the 
32 cleanup plan] as required pursuant to the provisions of P.L.1983. 
33 c.330 and any rules or regulations adopted pursuant thereto. 
34 (cf: P.L.1991, c.238, s.5) 
35 6. Section 5 of P.L.l983, c.330 (C.l3:1K-10) is amended to 
36 read as follows: 
37 5. a. The department shall, pursuant to the ··Administrative 
38 Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.), adopt rules 
39 and regulations establishing: [minimum standafds for soil, 
40 groundwater and surface water quality necessary for the 
41 detoxification of the site of an industrial establishment, including 
42 buildings and equipment, to ensure tha.t the potential for harm to 
43 public health and safety is minimized to the maximum extent 
44 practicable, taking into consideration the location of the site and 
45 surrounding ambient conditions;] criteria necessary for the 
46 evaluation and approval of [cleanup plans] preliminary 
47 assessments, site investigations, remedial investigations. 
48 feasibility studies, and remedial action workplans and for the 
49 implementation thereof; a fee schedule, as necessary, reflecting 
50 the actual costs associated with the review of negative 
51 declarations, preliminary assessments, site investigations, 
52 remedial action workplans, feasibility studies, and [cleanup plans] 
53 remedial action workplans, and implementation thereof and for 
54 any other review or approval required by the department; and any 
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1 other provisions or procedures necessary to implement this act. 
2 [Until the minimum standards described herein are adopted, the 
3 department shall review, approve or disapprove negative 
4 declarations and cleanup plans on a case by case basis.] 
5 b. [The department shall, within 45 days of submission, 
6 approve the negative declaration, or inform the industrial 
7 establishment that a cleanup plan shall be submitted. 
8 c. The department shall, in accordance with the schedule 
9 contained in an approved cleanup plan, inspect the premises to 

10 determine conformance with the minimum standards for soil, 
11 groundwater and surface water quality and shall certify that the 
12 cleanup plan remedial action workplan has been executed and 
13 that the site has been detoxified.] The owner or operator shall 
14 allow the department reasonable access to the industrial 
15 establishment to inspect the premises and to take soil, 
16 groundwater, or other samples or measurements as deemed 
17 necessary by the department to verify the results of any 
18 submission made to the department and to verify the owner's or 
19 operator's compliance with the requirements of this act. 
20 (cf: P.L.1983, c.330, s.S) 
21 7. Section 6 of P.L.1983, c.330 (C.13:1K-11) is amended to 
22 read as follows: 
23 6. a. [The provisions of any law, rule or regulation to the 
24 contrary notwithstanding, the transferring of an industrial 
25 establishment is contingent on the implementation of the 
26 provisions of this act. 
27 b. If] The owner or operator of an industrial establishment 
28 planning to transfer ownership or operations may apply to the 
29 department for a deferral of the preparation. approval, and 
30 implementation of a remedial action workplan at the industrial 
31 establishment. The applicant shall submit to the department: 
32 (1) a certification signed by the purchaser, transferee, 
33 mortgagee or other party to the transfer, approved by the 
34 department, that [the premises of] the industrial establishment 
35 would be subject to substantially the same use by the purchaser, 
36 transferee, mortgagee or other party to the transfer, [and upon 
37 written certification thereto and approval by the department 
38 thereof, the implementation of a cleanup plan and the 
39 detoxification of the site] 
40 (2) a certification, approved by the department, that the 
41 owner or operator has satisfactorily completed a preliminary 
42 assessment, site investigation, remedial investigation, and 
43 feasibility study of the industrial establishment, 
44 (3) a cost estimate for the remedial action necessary at the 
45 industrial establishment, approved by the department, and 
46 (4) a certification, approved by the department, that the 
47 purchaser, transferee, mortgagee or other party to the transfer, 
48 has the financial ability to pay for the implementation of the 
49 necessary remedial action: 
50 The preparation, approval, and implementation of a remedial 
51 action workplan for the industrial establishment may be deferred 
52 until the use changes or until the purchaser, transferee, 
53 mortgagee or other party to the transfer closes(, terminates or 
54 transfers] operations or transfers ownership or operations. 
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1 [(1) Within 60 days of receiving notice of the sale or realty 
2 ·transfer and the certification that the industrial establishment 
3 would be subject to substantially the same use, the department 
4 shall approve, conditionally approve, or deny the certification. 
5 (2) Upon approval of the certification. the implementation of a 
6 cleanup plan and detoxification of the site shall be deferred. 
7 (3) Upon denial of the certification, the cleanup plan anri 
8 detoxification of the site shall be implemented pursuant to the 
9 provisions of this act.] 

10 [c.] b. Upon satisfactory submission of a complete and 
11 accurate application, the department shall approve the deferral. 
12 Upon approval of the deferral, the preparation, approval, and 
13 implementation of remedial action workplan at the industrial 
14 establishment shall be deferred. The deferral shall be denied by 
15 the department if a complete and accurate application is not 
16 submitted to the department or if the department fails to 
17 approve any of the components of the application. Upon denial of 
18 the deferral, the remediation of the industrial establishment shall 
19 be continued pursuant to the provisions of this act. 
20 £:. The authority to defer [implementation of the cleanup plan] 
21 the preparation, approval, and implementation of a remedial 
22 action workplan set forth in subsection [b.] .2.:_ of this section shall 
23 not be construed to limit, restrict, or prohibit the department 
24 from directing site [cleanup] remediation under any other statute. 
25 rule, or regulation, but shall be solely applicable to the 
26 obligations of the owner or operator of an industrial 
27 establishment, pursuant to the provisions of this act, nor shall any 
28 other provisions of this act be construed to limit, restrict, or 
29 prohibit the department from directing site [cleanup] remediation 
30 under any other statute, rule, or regulation. 
31 (cf: P.L.1983, c.330, s.6) 
32 8. Section 8 of P.L.1983, c.330 (C.13:1K-13) is amended to 
33 · read as follows: 
34 8. a. Failure of the transferor to comply with any of the 
35 provisions of this act is grounds for voiding the sale or transfer of 
36 an industrial establishment or any real property utilized in 
37 connection therewith by the transferee, entitles the transferee to 
38 recover damages from the transferor, and renders the owner or 
39 operator of the industrial establishment strictly liable, without 
40 regard to fault, for all [cleanup and removal] remediation costs 
41 and for all direct and indirect damages resulting from the failure 
42 to implement the [cleanup plan] remedial action workplan. 
43 b. Failure to submit a valid negative declaration [,] or [cleanup 
44 plan] a remedial action workplan pursuant to the provisions of 
45 ~ection 4 of [this act] P.L.1983, c.330 (C.13:1K-9) is grounds for 
46 voiding the sale by the department. 
47 c. Any person who knowingly gives or causes to be given any 
48 false ·information or who fails to comply with the provisions of 
49 this 'act is liable for a penalty of not more than $25,000.00 for 
50 each offense. If the violation is of a continuing nature, each day 
51 during which it continues shall constitute an additional and 
52 separate offense. Penalties shall be collected in a civil action by 
53 a summary proceeding under "the penalty enforcement law" 
54 (N. J .S.2A:58-1 et seq.). Any officer or management official of 
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1 an industrial establishment who knowingly directs or authorizes 
2 the violation of any provisions of this act shall be personally 
3 liable for the penalties established in this subsection. 
4 (cf: P.L.1983, c.330, s.8) 
5 · 9. (New section) a. The owner or operator of an industrial 
6 establishment planning to close operations or transfer ownership 
7 or operations of an industrial establishment may, in lieu of 
8 complying with the provisions of subsection b. of section 4 of 
9 P.L.1983, c.330 (C.13:1K-9), apply to the department for an 

10 expedited review. An application for an expedited review 
11 pursuant to this section shall include: 
12 (1) the notice required pursuant to the provisions of subsection 
13 a. of section 4 of P.L.1983, c.330 (C.13:1K-9), 
14 (2) a certification that for the industrial establishment, a 
15 remedial action workplan has previously been implemented and a 
16 no further action letter has been issued pursuant to P.L.1983, 
17 c.330, a negative declaration has been previously approved by the 
18 · department pursuant to P.L.t983, c.330, or the department has 
19 previously approved a remediation of the industrial establishment 
20 equivalent to that performed pursuant to the provisions of 
21 P.L.t983, c.330, 
22 (3) a certification that the owner or operator has performed 
23 remediation activities at the industrial establishment, consistent 
24 with regulations esta.blished by the department, in order to 
25 identify areas of concern that are new or have continued in use 
26 since the issuance of a no further action letter, negative 
27 declaration approval, or remediation approval as described in 
28 paragraph (2) of this subsection, and that based on those 
29 remediation activities the owner or operator certifies that there 
30 has been no discharge of a hazardous substance or hazardous 
31 waste at the industrial establishment subsequent to the approval 
32 . of the negative declaration, the issuance of the no further action 
33 letter, or the equivalent remediation; or, if any discharge has 
34 occured, a certification listing any discharge, describing the 
35 action taken to remediate the discharge, a certification that the 
36 remediation was performed in accordance with procedures 
37 established by the department, and a certification that the 
38 remediation was approved by the department, 
39 (4) a certification that for any underground storage tank 
40 covered by the provisions of P.L.1986, c.102 (C.58:10A-21 
41 et seq.), an approved method of secondary containment or a 
42 monitoring system as required by P.L.1986, c.102, has been 
43 installed, 
44 (5) a copy of the negative declaration or no further action 
45 letter, as applicable, last approved by the department for the 
46 entire industrial establishment, and 
47 (6) a proposed negative declaration. 
48 b. Upon the submission of a complete and accurate application 
49 and after an inspection, if necessary, the department shall 
50 approve or disapprove the negative declaration. The department 
51 shall approve the negative declaration upon a finding that the 
52 information in the certifications submitted pursuant to subsection 
53 a. of this section is accurate. Upon a disapproval of the proposed 
54 negative declaration by the department pursuant to this section, 
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the owner or operator shall comply with the provisions of section 
4 of P.L.1983, c.330. 

10. (New section) a. The owner or operator of an industrial 
establishment planning to close operations or transfer ownership 
or operations of the industrial establishment may; in lieu of 
complying with the provisions of subsection b. of section 4 of 
P.L.1983, c.330 (C.13:1K-9), apply to the department for a 
limited site review. An application for a limited site review 
pursuant to this section shall include: 

(1) the notice required pursuant to the provisions of subsection 
a. of section 4 of P.L.1983, c.330 (C.13:1K-9), 

(2) a certification that for the industrial establishment, a 
remedial action workplan has previously been implemented and a 
no further action letter has been issued pursuant to P.L.1983, 
c.330, a negative declaration has been previously approved by the 
department pursuant to P.L.1983, c.330, or the department has 
previously approv~d a remediation equivalent to that performed, 
pursuant to the provisions of P.L. 1983, c.330, 

(3) a certification that the owner or operator has performed 
remediation activities at the industrial establishment, consistent 
with regulations established by the department, in order to 
identify areas of concern that are new or have continued in use 
since the issuance of a no further action letter, negative 
declaration approval, or remediation approval as described in 
paragraph (2) of this subsection, and that based on those 
remediation activities the owner or operator certifies that 
subsequent to the issuance of the negative declaration, no further 
action letter or remediation approval described in paragraph (2) 
of this subsection, a discharge has occurred at the industrial 
establishment that was not remediated in accordance with the 
procedures established by the department or any remediation 
performed has not been approved by the department, 

(4) the negative declaration or no further action letter, as 
applicable, last approved by the department for the industrial 
establishment, 

(~) a certification listing any information required to be 
provided in a preliminary assessment that has changed since the 
last departmental approval of a negative declaration, issuance of 
a no further action letter, or remediation approval, as applicable, 
for the industrial establishment, 

(6) a certification that for any underground storage tank 
covered by the provisions of P.L.1986, c.102 (C.58:10A-21 
et seq.), an approved method of secondary containment or a 
monitoring system as required by P.L.1986, c.102, has been 
installed, and 

(7) a proposed negative declaration, if applicable. 
b. Upon the submission of a complete application, and after an 

inspection if necessary, the department may: 
(1) approve the negative declaration upon a finding that any 

discharge of a hazardous substance or hazardous waste, as 
certified to pursuant to paragraph {3) of subsection a. of this 
section, has been remediated to levels that are below the 
applicable cleanup standards as established by the department, or 

(2) require the owner or operator pe;:, ;• L.ibl8fY 
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1 process set forth in subsection b. of section 4 of P.L.1983, c.330 
2 (C.13:1K-9) only for those areas of concern identified by the 
3 infonnation provided pursuant to paragraphs (3) and (5) of 
4 subsection a. of this section upon . a finding that further 
5 investigation or remediation is necessary to bring the industrial 
6 establishment into compliance with the applicable cleanup 
7 standards. 
8 c. The owner or operator of an industrial establishment subject 
9 to the provisions of this section shall not close operations or 

10 transfer ownership or operations until a remedial action 
11 workplan, or a negative declaration, as applicable, has been 
12 approved by the department or an administrative consent order 
13 has been entered into. 
14 11. (New section) a. The owner or operator of an industrial 
15 establishment may apply to the department to close operations or 
16 transfer ownership or operations at an industrial establishment 
17 without obtaining departmental approval of a remedial action 
18 workplan or a negative declaration or without entering into an 
19 administrative consent order if the industrial establishment is 
20 already in the process of a remediation pursuant to subsection b. 
21 of section 4 of P.L.1983, c.330 (C.13:1K-9). The application shall 
22 include: 
23 (1) the notice required pursuant to the provisions of subsection 
24 a. of section 4 of P.L.1983, c.330, 
25 (2) a certification that there has been no discharge of any 
26 hazardous substance or hazardous waste at the industrial 
27 establishment during the applicant's period of operation or 
28 ownership or that the remediation of any discharge of a 
29 hazardous substance or hazardous waste that occured during the 
30 applicant' s period of ownership or operation was approved by the 
31 department, 
32 (3) a certification by the owner or operator that a cleanup 
33 funding source for the cost of the remediation or the 
34 implementation of the remedial action workplan at the industrial 
35 establishment has been established pursuant to section 21 of 
36 P.L. , c. (C. ) (now before the Legislature as this bill, and 
37 (4) a certification, as applicable. that any transferee has been 
38 notified that the industrial establishment is the subject of a 
39 remediation. 
40 b. Upon the submission of a complete application, and upon a 
41 finding that the infonnation submitted is accurate, the 
42 department shall authorize, in writing, that the applicant may 
43 close operations or transfer ownership or operations of the 
44 industrial establishment. 
45 12. (New section) a. The owner or operator of an industrial 
46 establishment may apply to the department to close operations or 
47 transfer ownership or operations at an industrial establishment 
48 without obtaining departmental approval of a remedial action 
49 workplan or a negative declaration or without entering into an 
50 administrative consent order if the only areas of concern or the 
51 only discharges at the industrial establishment are from an 
52 undergro1Dld storage tank regulated pursuant to P. L. 1986, c.102 
53 (C.58:10A-21 et seq.). The application shall include: 
54 (1) the notice required pursuant to the provisions of subsection 
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1 a. of section 4 of P.L.1983, c.330, 
2 (2) the submission of a preliminary assessment that shows that 
3 the only area of concern at an industrial establishment is an 
4 underground storage tank or tanks as defined pursuant to section 
5 2 of P.L.1986, c.102 (C.58:10A-22), or the submission of a site 
6 investigation that shows that the only discharged hazardous 
7 substances or hazardous wastes at the industrial establishment, or 
8 that has migrateq offsite, above the applicable cleanup standards 
9 are from a leak or discharge from that underground storage tank 

10 or tanks, and 
11 (3) a certification that the owner or operator of the industrial 
12 establishment is in compliance with the provisions of P. L.1986. 
13 c.102 for all ~dergrounq storage tanks covered by that act, at 
14 the industrial establishment. 
15 b. Upon the submission of a complete ap\)lication, and upon a 
16 finding that the informat\on submitted is accurate, the 
17 department shall authorize, 41 writing, tt~e ap\)licant to close 
18 operations or transfer own,ership or operations of the industrial 
19 establishment. 
2Q 13. (New section) a. The owner or oper~tor of an industrial 
21 establishment may apply to the department to close operationsln 
22 transfer ownership or operations at an industrial establishment 
23 without obtaining departmental approval of a remedial action 
24 workplan or without entering into an administrative consent 
25 order, if the discharge of hazardous substances or hazardous 
26 wastes at the industrial establishment is of minimal 
27 environmental concern. Upon the completion of a preliminary 
28 assessment, site investigation, remedial investigation, and 
29 feasibility study for the industrial establishment, conducted 
30 pursuant to subsection b. of section 4 of P.L.1983, c. 330, any 
31 owner or operator may submit to the department an appliGation 
32 far a determination that the discharge at an industrial 
33 establishment is of minimal environmental concern, which 
34 application shall include: 
35 (1) a certification, supported by the ~bmission of data from 
36 the preliritinary assessment, site investigation, remedial 
37 investigation and feasibility study, that there are no more than 
38 two areas of concern at the industrial est~ent that are 
39 contaminated at levels above the applicable cleanup standards, 
40 and that remedial action at those areas of concern can be 
41 completed pursuant to standards and criteria established by the 
42 department within six months of the owner's or operator's 
43 receipt of the approval of the application by the department; 
44 (2) a certification that a remedial action workplan shall be 
45 prepared pursuant to standards and criteria established by the 
46 department; 
47 (3) a certification that the remedial action workplan will be 
48 completed pursuant to standards and criteria established by the 
49 department within six months of the owner's or operator's 
50 receipt of the approval of the application by the department; 
51 (4) a demonstration that the cleanup funding source required 
52 pursuant to section 21 of P.L. , c. (C. ) (now before the 
53 Legislature as this bill) has or will be established; 
54 (5) the payment of all fees or surcharges imposed pursuant to 
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1 P.L.1983, c.330 and section 28 of P.L. , c. (C. ) (now before 
2 the Legislature as this bill), and any rules or regulations adopted 
3 pursuant thereto; and 
4 (6) documentation establishing that the discharged hazardous 
5 substances or hazardous wastes at the particular industrial 
6 establishment do not pose a threat to hwnan health because of 
7 the proximity of an area of concem to a drinking water source or 
8 because of the location, complexity, or the nature of the 
9 discharge. 

10 b. Upon the submission of a complete application, and upon a 
11 finding that the information submitted is accurate, the 
12 department shall approve the application for a determination 
13 that the discharge at an industrial establishment is of minimal 
14 environmental concem. Prior to making a finding upon the 
15 application pursuant to this section, the department may inspect 
16 the industrial establishment, as necessary, to verify the 
17 information in the application. The decision of the department 
18 shall be made within 30 days of the submission of a complete 
19 application. In determining the amount of time necessary to 
20 complete remedial action, the department shall !lOt include that 
21 · time in which it takes the department to issue a permit for a 
22 discharge to surface water pursuant to P.L.1977, c.74 
23 (C.58:10A-1 et seq.). 
24 c. The owner or operator shall, upon the completion of the 
25 remedial action workplan at the subject areas of. concern, certify 
26 to the department that the remedial action workplan has been 
27 implemented in accordance with the standards and criteria 
28 established by the department. The certification shall include a 
29 copy of the remedial action workplan and the results of any tests 
30 performed as part of the remedial action. Within 30 days of 
31 receipt of the certification, the department' shall issue a no 
32 further action letter to the owner or operator. The department 
33 'may perfonn an inspection of the industrial establishment prior 
34 to issuing the no further action letter. 
35 The department may refuse to issue the no further action 
36 letter pursuant to this section only upon a finding that hazardous 
37 substances or hazardous wastes remain at the relevant areas of 
38 concem at levels or concentratio~a in excess of, the applicable 
39 cleanup standards. 
40 d. Upon the failure of an owner or operator to complete the 
41 implementation of a remedial action workplan within the six 
42 month period as provided in subsection a. of this section. the 
43 owner or operator shall so notify the department in writing and 
44 the reasons therefor. The owner or operator shall have no more 
45 than 120 additional days to complete the implementation of the 
46 remedial action workplan. If the implementation of the remedial 
47 action workplan is not completed within this additional time, the 
48 department may rescind its determination that the industrial 
49 establishment is of minimal environmental concem and may 
50 require that a remedial action workplan be submitted and 
51 implemented by the owner or operator in a manner and under the 
52 terms and conditions provided in its general regulations for 
53 remedial action workplan submissions and implementation. 
54 14. (New section) a. The owner of an industrial establishment 
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1 may transfer a portion of the real property on which an industrial 
2 establishment is situated without conducting a remediation of the 
3 entire industrial establishment pursuant to the provisions of 
4 P.L.1983, c.330 and this act, if, upon application by the owner, 
5 the department issues a certificate of limited conveyance. 
6 b. An application for a certificate of limited conveyance shall 
7 be in the form of a certification by the owner which shall include 
8 a description of the real property to be transferred, an appraisal 
9 of the real property to be transferred, the sale price or market 

10 value of the real property to be transferred, an appraisal of the 
11 entire industrial establishment, and an appraisal of the remaining 
12 property if the certificate of limited conveyance were issued, as 
13 well as any other information the department deems necessary to 
14 make the findings required in subsection c. of this section. 
15 c. The department shall issue a certificate of limited 
16 conveyance for a portion of the real property on which an 
17 industrial establishment is situated after the submission of a 
18 complete and accurate application and upon a finding that the 
19 sales price or market value of the real property to be conveyed, 
20 together with any additional diminution in value to the remaining 
21 property as a result of the conveyance is not more than one third 
22 of the total appraised value of the industrial establishment prior 
23 to the transfer, and that the rema.pung real property is an 
24 industrial establishment subject to the provisions of P.L.1983. 
25 c.330. The appraisals shall be made no more than one year prior 
26 to the submission of application for a certificate of limited 
27 conveyance. Conveyances made pursuant to this section shall not 
28 exceed one third of the value of the industrial establishment 
29 during the period of ownership of the applicant. 
30 d. Upon issuance of the certificate of limited conveyance, the 
31 owner or operator shall, prior to the conveyance, comply with the 
32 provisions of section 4 of P.L.1983, c.330 for that portion of the 
33· real property certified for conveyance. The remediation that 
34 may be required on the real property subject to the certificate of 
35 limited conveyance shall include any hazardous substances or 
36 hazardous wastes that are migrating from the remaining portion 
37 of the industrial establishment onto the real property being 
38 conveyed. The remaining portion of the industrial establishment, 
39 upon closing, terminating or transferring operations shall be 
40 subject to the provisions of P.L.1983, c.330 and this act. 
41 e. A certificate of limited conveyance shall be valid for three 
42 years from the date of issuance. 
43 15. (New section) a. When a portion of an industrial 
44 establishment is the subject of a condemnation proceeding 
45 initiated pursuant to the "Eminent Domain Act of 1971," 
46 P.L.1971, c.361 (C.20:3-1 et seq.) the provisions of section 4 of 
47 P.L.1983, c.330 shall apply only to that portion of the industrial 
48 establishment to be transferred pursuant to the condemnation 
49 proceeding, except as provided in subsections b. and c. of this 
50 section. The remaining portion of the industrial establishment. 
51 upon closing operations or transferring ownership or operations, 
52 shall be subject to the provisions of P.L.1983, c.330 
53 notwithstanding that at the time of the closure of operations or 
54 the transfer of ownership or operations, the remaining portion 
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1 may not be an industrial establishment as defined pursuant to 
2 section 2 of P.L.1983, c.330. (C.13: lK-7). 
3 b. In the case where the owner or operator closes operations or 
4 transfers ownership or operations of the entire industrial 
5 establishment as a result of the condemnation of a portion of the 
6 industrial establishment, the entire industrial establishment shall 
7 be subject to the provisions of P.L.1983, c.330 at the time of the 
8 transfer of the portion of the real property that is the subject of 
9 a condemnation proceeding. 

10 c. The entire industrial establishment shall be subject to the 
11 provisions of P.L.1983, c.330 at the time of the transfer of the 
12 portion of the real property that is the subject of a condemnation 
13 proceeding, if the value of the real property to be conveyed 
14 pursuant to the condemnation proceeding, together with any 
15 additional diminution in value to the remaining property as a 
16 result of the conveyance, is two thirds or more of the total 
17 appraised value of the entire industrial establishment. 
18 16. (New section) Where the closure of operations or the 
19 transfer of ownership or operations of an industrial establishment 
20 by an owner or operator who is a tenant requires compliance with 
21 P.L.1983, c.330, the area of the industrial establishment subject 
22 to the provisions of P.L.1983, c.330 shall be limited to that area 
23 under the exclusive currerit control of the tenant. The area under 
24 exclusive current control of the tenant shall not include any area 
25 of common use among more than one tenant. The area under 
26 exclusive current control of the tenant may include areas in 
27 which the landlord has access in the capacity as a landlord. In 
28 the event that an owner or operator of an industrial 
29 establishment receives a negative declaration or remedial action 
30 workplan approval for the area under the tenant's exclusive 
31 current control pursuant to this section, those areas of the 
32 -industrial establishment not under the tenant's exclusive current 
33 control but that were once used by that tenant or that were used 
34 by that tenant and were subject to common use by other tenants, 
35 shall be subject to all of the requirements of P.L.1983, c.330 
36 (C.13: lE-9), at the time of closure of operations or transfer of 
37 ownership or operations by the owner, notwithstanding that at the 
38 time of the closure of operations or transfer or ownership or 
39 operations by the owner, the subject real property may not be an 
40 industrial establishment as defined pursuant to section 2 of 
41 P.L.1983, c.330 (C.13:1K-7). 
42 17. (New section) The owner or operator of an industrial 
43 establishment, who has submitted a notice to the department 
44 pursuant to subsection a. of section 4 of P.L.1983, c.330 
45 (C.13:1K-9), may implement an interim response action prior to 
46 departmental approval of that action. The interim response 
47 action may be implemented when the expeditious temporary or 
48 partial remediation of a discharged hazardous substance or 
49 hazardous waste is necessary to contain or stabilize a discharge 
50 prior to implementation of an approved remedial action workplan 
51 in order to prevent, minimize, or mitigate damage to public 
52 health or safety or to the environment which may otherwise 
53 result from a discharge. The interim response action shall be 
54 implemented in compliance with the procedures and standards 
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1 established by the department. The department may require 
2 submission of a notice of intent to implement an interim response 
3 action and may require, subsequent to completion of the interim 
4 response action, a report detailing the actions taken and a 
5 certification that the interim response action was implemented in 
6 accordance with all applicable laws and regulations. The 
7 department shall review these submissions to verify whether the 
8 interim response action was implemented in accordance with 
9 applicable laws and regulations. The department shall not require 

10 that additional remediation be undertaken at an area of concern 
11 subject to the interim response action except in instances when 
12 further remediation is necessary to bring that area of concern 
13 into compliance with the applicable cleanup standards, when the 
14 actions taken were temporary in nature requiring additional 
15 long-term remedial action take place, or when the department 
16 determines that the interim response action was not performed in 
17 substantial compliance with applicable laws or regulations. 
18 18. (New section) Any person who, prior to July 1, 1992. 
19 violated the provisions of P.L.1983, c.330 by closing operations or 
20 transferring ownership or operations of an industrial 
21 establishment without receiving departmental approval of a 
22 cleanup plan or a negative declaration pursuant to the provisions 
23 of P.L.1983, c.330, or without entering into an administrative 
24 consent order that allows the closure of operations or transfer of 
25 ownership or operations, shall no~ be subject to a penalty for that 
26 violation if the person notifies the department of the closure of 
27 operations or of the transfer of ownership or operations of the 
28 industrial establishment, and enters into an administrative 
29 consent order with the department to initiate a remediation of 
30 the industrial establishment pursuant to the provisions of 
31 P.L.1983, c.330 and any rules or regulations adopted pursuant 
32 thereto, within one year of the effective date of this section. 
33 19. (New section) a. Within one year of the effective date of 
34 this act, the Department of Environmental Protection shall 
35 conduct an audit of the negative declarations and remedial action 
36 workplans that have been submitted to the department pursuant 
37 to P.L.l983, c.330. On the basis of this audit the department 
38 shall adopt regulations identifying, within the Standard Industrial 
39 Classification· major group numbers listed in the definition of 
40 "industrial establishment," all industries designated by Standard 
41 Industrial Classification number subgroups, or classes of 
42 operations within those subgroups, that do not pose a risk to 
43 public health and safety or to the environment by their normal 
44 operation. The audit shall distinguish between hazardous 
45 substances or hazardous wastes at an industrial establishment 
46 caused by a particular type of industry and hazardous substances 
47 or hazardous wastes that exists as a result of activities at an 
48 industrial establishment unrelated to the activities of that 
49 industry. 
50 b. An industrial establishment for which a remedial action 
51 workplan was previously implemented and a no further action 
52 letter was received pursuant to P.L.1983, c.330, a negative 
53 declaration was previously approved by the department pursuant 
54 to P.L.1983, c.330, or for which the department has previously 
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1 approved a remediation equivalent to that perfonned pursuant to 
2 ·the provisions of P.L.1983, c.330, and which industrial 
3 establishment is designated by a Standard Industrial 
4 Classification subgroup or class of operations that does not pose a 
5 risk to public health and safety or to the environment by its 
6 nonnal operations as identified in subsection a. of this section, 
7 shall not be considered an industrial establishment for the 
8 purposes of P.L. 1983, c.330. 
9 20. (New section) As used in sections 20 through 33 of P.L. 

10 c. (C. ) (now before the Legislature as this bill): 
11 "Authority" means the New Jersey Economic Development 
12 Authority established pursuant to P.L.1974, c.80 (C.34:1B-1 
13 et seq.); 
14 "Cleanup fl.mding source" means the methods of financing the 
15 remediation of a discharge required to be established by the 
16 person performing the remediation pursuant to section 21 of 
17 P.L. , c. (C. ) (now before the Legislature as this bill); 
18 "Cleanup. standards" means the combination of numeric and 
19 narrative standards to which contaminants must be cleaned up as 
20 provided by the department pursuant to section 30 of P.L. , c. 
21 (C. ) (now before the Legislature as this bill); 
22 "Contamination" or "contaminant" means any discharged 
23 hazardous substance as defined pursuant to section 3 of P.L.,1976, 
24 c.141 (C.58:10-23.11b), hazardous waste as defined pursuant to 
25 section 1 of P.L.1976·, c.99 (C.13:1E-38), or pollutant as defined 
26 pursuant to section 3 of P.L.1977, c. 74 (C.58:10A-3); 
27 "Department" means the Department of Environmental 
28 Protection; 
29 "Discharge" means an intentional or unintentional action or 
30 omission resulting in the actual or threatened releasing, spilling, 
31 leaking, pmnping, pouring, emitting, emptying, or dumping of a 
32 contaminant onto the land or into the waters of the State or into 
33 the waters outside the jurisdiction ··of the State which 
34 contaminant enters the waters of the State; 
35 "No further action letter" means a written determination by 
36 the department that at a particular site, based upon an evaluation 
37 of the historical use of the site, and any other investigation or 
38 action the department deems necessary, there are no discharged 
39 contaminants present, or any discharged contaminants present 
40 are below the applicable cleanup standards; 
41 "Remediation" or "remediate" means all necessary actions to 
42 investigate and cleanup any known or suspected discharge or 
43 threatened discharge . of contaminants, including, without 
44 limitation, a preliminary assessment, site investigation, remedial 
45 investigation, feasibility study, and remedial action; 
46 "Remediation fund" means the Hazardous Discharge Site 
47 Remediation Fund established pursuant to section 22 of P.L. c. 
48 (C. ) (now before the Legislature as this bill); 
49 "Special ecological receptors" means all natural resources that 
50 are protected, manage~. or otherwise regulated by federal or 
51 state law, pursuant to the "Comprehensive Response, 
52 Compensation, and Liability Act of 1980," 42 U.S.C. §9601 et 
53 seq.; the "Delaware and Raritan Canal State Park Law of 1974," 
54 P.L.1974, c.118, (C.13:13A-1 et seq.); the "Federal Endangered 
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1 Species Act of 1973," 16 U.S.C. §1531 et seq.; the "Federal 
2 Water Pollution Control Act," 33 U.S.C. §§ 1251 et seq.; Title 23 
3 of the Revised Statutes, Fish and Game, Wild Birds and Animals; 
4 the "Freshwater Wetlands Protection Act," P.L.1987, c.156 
5 (C.13:9B-1 et seq.); the "Marine Mammal Protection Act of 
6 1972," 16 U.S.C. §1361; the "Natural Areas System Act," 
7 P.L.1975 c. 363 (C.13:1B-15.12a et seq.); Chapter SA of Title 13 
8 of the Revised Statutes, Green Acres; the "New Jersey Natural 
9 Lands Trust," P.L.1968, c.425 (C.13:1B-15.119); the "Pinelands 

10 Protection Act," P.L.1979, c.111 (C.13:18A-1 et seq.); the "New 
11 Jersey Wild and Scenic Rivers Act," P.L.1977, c.236 (C.13:8-45 
12 et seq.); the "State Park and Forestry Resources Act," P.L.1983. 
13 c.324, (C.13:1L-1 et seq.); the "Spill Compensation and Control 
14 Act," P.L.1976, c.l41, (C.58:10-23.11 et seq.); the ''Water 
15 Pollution Control Act," P.L.1977, 74 (C.58:10A-1 et seq.); the 
16 "Wetlands Act of 1970," P.L.1970, c.272, (C.13:9A-1 et seq.); and 
17 the "Wildlife Sanctuaries Act," P.L.1982, c.167, (C.13:8-64 
18 et seq.). 
19 21. (New section) a. The owner or operator of an industrial 
20 establishment required to perform r~mediation activities 
21 pursuant to P.L.1983, c.330 (C.13:1K-6 et seq.), or a discharger 
22 or person in any way responsible for a hazardous substance who 
23 has been issued a directive or an order, who has entered into an 
24 administrative consent order, or who has been ordered by a court 
25 to clean up and remove a hazardous substance discharge pursuant 
26 to P.L.1976, c.141 (C.58:10-23.11 et seq.), shall, no more than 
27 14 days after approval by the department of a remedial action 
28 workplan or as a condition in an administrative consent order 
29 with the department for the remediation of a contaminated site, 
30 establish and maintain a cleanup funding source in the amount 
31 necessary to pay the cost of the required remediation. A person 
32 required to establish a cleanup funding source pursuant to this 
33 section shall provide to the department satisfactory 
34 docmnentation that the requirement has been met. The 
35 provisions of this section shall not apply to the remediation of a 
36 discharge at a business having a Standard Industrial Classification 
37 Number 5541 as designated in the Standard Industrial 
38 Classification Manual preparad by the Office of Management and 
39 Budget in the Executive Office of the President of the United 
40 States. 
41 b. The person responsible for the remediation may use the 
42 cleanup funding source to pay the cost of remediation. The 
43 department may not require. any other financial assurance by the 
44 person responsible for the remediation other than that provided in 
45 ~ section. In the case of a remediation performed pursuant to 
46 P.L.1983, c.330, the cleanup funding source shall be established 
47 no more than 14 days after the approval by the department of a 
48 remedial action workplan or as provided in an administrative 
49 consent order entered into pursuant to section 4 of P.L.1983, 
50 c.330 (C.13: 1K-9). In the case of a remediation performed 
51 pursuant to P.L.1976, c.141, the cleanup funding source shall be 
52 established as provided in an administrative consent order signed 
53 by the parties, as provided by a court, or as directed by the 
54 department. The cleanup funding source shall be evidenced by 
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1 the establishment and maintenance of (1) a fully funded trust 
2 account, (2) a line of credit, or (3) a self guarantee, or by any 
3 combination thereof. Where it can be demonstrated that a person 
4 cannot establish and maintain a cleanup funding source for the 
5 full cost of the remediation by a method specified in this 
6 subsection, that person may establish the cleanup funding source 
7 by securing a loan for the estimated costs of the remediation 
8 from the Hazardous Discharge Site Remediation Fund as provided 
9 in section 23 of P.L. c. (C ) (now before the Legislature as 

10 this bill). 
11 c. A fully funded trust shall be established pursuant to the 
12 provisions of this subsection. An originally signed duplicate of 
13 the trust agreement shall be delivered to the department by 
14 certified mail within 14 days of receipt of notice from the 
15 department that the remedial action workplan is approved or as 
16 specified in an administrative consent order, civil order, or order 
17 of the department, as applicable. The fully funded trust 
18 agreement shall conform to a model trust agreement as 
19 established by the department and shall be accompanied by a 
20 certification of acknowledgment that conforms to a model 
21 established by the department. The trustee shall be an entity 
22 which has the authority to act as a trustee and whose trust 
23 operations are regulated and examined by a federal or New 
24 I ersey agency. 
25 The trust shall be established in an amount equal to or greater 
26 than (1) the cost estimate of the implementation of the remedial 
27 action workplan as approved by the department, (2) as provided in 
28 an administrative consent order, (3) as stated in a departmental 
29 order or directive, or (4) as agreed to by a court, and shall be in 
30 effect or a term not less than the actual time necessary to 
31 perform the remediation at the site. Whenever the remediation 
32 !)r remedial action workplan cost estimate increases, the person 
33 required to establish the cleanup funding source shall, within 
34 60 days after the increase, cause the amount of the fully funded 
35 trust to be increased to an amount at least equal to the new 
36 estimate, establish a new cleanup funding source pursu·ant to 
37 subsection b. of this section in an amount at least equal to the 
38 new estimate-, or obtain an additional cleanup funding source as 
39 specified in this section in an amount at least equal to the 
40 increase. Whenever the remediation or remedial action workplan 
41 cost estimate decreases, the person required to obtain the 
42 cleanup funding source may file a written request to the 
43 department to decrease the amount in the fully funded trust. The 
44 fully funded trust may be decreased to the amount of the new 
45 estimate only upon written approval by the department to the 
46 trustee. 
47 The trust agreement shall provide that the fully funded trust 
48 may not be revoked or terminated by the person required to 
49 establish the cleanup funding source or by the trustee without the 
50 written consent of the department. The trustee shall release to 
51 the person required to establish the cleanup funding source, or to 
52 the department or transferee of the property, as appropriate, 
53 only those funds as the department authorizes, in writing, to be 
54 released. The person entitled to draw upon the fully funded trust 
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1 shall submit documentation to the department detailing the costs 
2 incurred or to be incurred as part of the remediation. Upon a 
3 detennination by the department that the costs are consistent 
4 with the remediation of the site, the department shall, in writing, 
5 authorize a disbursement of. moneys from the fully funded trust in 
6 the amount of the documented costs. 
7 The department shall return the original fully funded trust 
8 agreement to the trustee for tennination after the person 
9 required to establish the cleanup funding source substitutes an 

10 alternative cleanup funding source as specified in this section or 
11 the department notifies the person that that person is no longer 
12 required to maintain a cleanup funding source for remediation of 
13 the contaminated site. 
14 d. A line of credit shall be established in a manner pursuant to 
15 the provisions of this subsection. An originally signed duplicate 
16 of the line of credit agreement shall be delivered to the 
17 . department by certified mail within 14 days of receipt of notice 
18 from the department that the remedial action workplan is 
19 approved, or as specified in an administrative consent order, civil 
20 order, or order of the department, as applicable. The line of 
21 credit agreement shall confonn to a model agreement as 
22 established by the department and shall be accompanied by a 
23 certification of acknowledgment that conforms to a model 
24 established by the department. 
25 · The line of credit shall be established in an amount equal to or 
26 greater than (1) the cost estimate of the implementation of the 
27 remedial action workplan as approved by the department, (2) as 
28 provided in an administrative consent order, (3) as· stated in a 
29 departmental order or directive, or (4) as agreed to by a court, 
30 and shall be in effect for a tenn not less than the actual time 
31 necessary to perfonn the remediation at the site. Whenever the 
32 remediation or remedial action wor.kplan cost estimate increases, 
33 the person required to establish the cleanup funding source shall, 
34 within 60 days after the increase, cause the amount of the line of 
35 credit to be increased to an amo1Dlt at least equal to the new 
36 estimate, establish a new cleanup f1mding source pursuant to 
37 subsection b. of this section in an amount at least equal to the 
38 new estimate, or obtain an additional cleanup f1mding source as 
39 specified in this section in an amo1mt at least equal to the 
40 increase. Whenever the remediation or remedial action wor.kplan 
41 cost estimate decreases, the person required to establish the 
42 cleanup funding source may file a written request to the 
43 department to decrease the amo1Dlt in the line of credit. The line 
44 of credit may be decreased to the amo1mt of the new estimate 
45 only upon written approval by the department to the person or 
46 institution who provides the line of credit. 
47 A line of credit agreement shall provide that the line of credit 
48 may not be revoked or terminated by the person required to 
49 obtain the cleanup f1mding source or the person or institution 
50 providing the line of credit without the written consent of the 
51 department. The person or institution providing the line of credit 
52 shall release to the person required to establish the cleanup 
53 funding source, or to the department or transferee of the 
54 property as appropriate, only those funds as the department 
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1 authorizes, in writing, to be released. The person entitled to 
2 draw upon the line of credit shall submit documentation to the 
3 department detailing the costs incurred or to be incurred as part 
4 of the remediation.. Upon a determination that the costs are 
5 consistent with. the remediation of the site, the department shall, 
6 in writing, authorize a disbursement from the line of credit in the 
7 amount of the documented costs. 
8 The department shall return the original line of credit 
9 agreement to the person or institution providing the line of credit 

10 for termination after the person required to establish the cleanup 
11 funding source substitutes an alternative cleanup funding source 
12 as specified in this section, or after the department notifies the 
13 person that that person is no longer required to maintain a 
14 cleanup funding source for remediation of the contaminated site. 
15 e. A person may self-guarantee a cleanup funding source upon 
16 the submittal of documentation to the department demonstrating 
17 that the cost of the remediation as estimated in the remedial 
18 action workplan or in the administrative consent order would not 
19 exceed one-third the tangible net worth of the person required to 
20 establish cleanup funding source, and that the person has a net 
21 cash flow and liabilities sufficient to assure the availability of 
22 sufficient moneys for the remediation during the time necessary 
23 for the remediation. The department may establish requirements 
24 and reporting obligations to ensure that the person proposing to 
25 self guarantee a cleanup funding source meets the criteria for 
26 self guaranteeing prior to the initiation of remedial action and 
27 until completion of the remediation. 
28 f. (1) Following a written determination that the person 
29 required to obtain the cleanup funding source has failed to 
30 perform the remediation as required, the department may make 
31 disbursements from the fully funded trust or the line of credit. A 
32 GOPJ of the determination by the department shall be delivered to 
33 the person required to establish the cleanup funding source and, 
34 in the case of a remediation conducted pursuant to P.L.1983, 
35 c.330 (C.15:1K-6 et seq.), to any transferee of the property. 
36 (2} The transferee of property, subject to a remediation 
37 conducted pursuant to P.L.1983, c.330 (C.13:1K-6 et seq.), may, 
38 at any time after the department's determination of 
39 nonperformance by the owner or operator required to establish 
40 the cleanup funding source, petition the department, in writing, 
41 with a copy being sent to the owner and operator, for authority to 
42 perform the remediation at the industrial establishment. The 
43 department, upon a deterrnination that the transferee is 
44 competent to do so, shall grant that petition which shall 
45 authorize the transferee to perform the remediation as specified 
46 in an approved remedial action workplan, or to perform the 
47 activities as required in an administrative consent order, and to 
48 avail itself of the moneys in the fully funded trust or line of 
49 credit for these purposes unless the owner or operator continues 
50 or begins to perform its obligations within 14 days of the petition 
51 being filed with the department. 
52 (3} After the department has begun to perforrn the 
53 remediation in the place of the person required to establish the 
54 cleanup funding source or has granted the petition of the 
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1 transferee to perform the remediation, the person required to 
2 establish the cleanup funding source shall not be permitted by the 
3 department to continue its performance obligations except upon 
4 the agreement of the department or the transferee, as applicable, 
5 or except upon a determination by the department that the 
6 transferee is not adequately performing the remediation. 
7 22. (New section) a. There is establiShed in the New I ersey 
8 Economic Development Authority a special, revolving fund to be 
9 known as the Hazardous Discharge Site Remediation Fund. 

10 Moneys in the remediation fund shall be dedicated for the 
11 provision of loans and grants to municipal governmental entities 
12 and individuals, corporations, partnerships, and other private 
13 business entities for the purpose of financing remediation 
14 activities at sites that are, or are suspected of being, 
15 contaminated by hazardous substances or hazardous wastes that 
16 have been or may be discharged into the envirorunent. 
17 b. The remediation fund shall be credited with: 
18 (1) moneys as are appropriated by the Leiislature; 
19 (2) moneys deposited into the fund as repayment of principal 
20 and interest on outstanding loans made from the fund; 
21 (3) any return on investment of moneys deposited in the fund; 
22 (4) cleanup funding source surcharges imposed pursuant to 
23 section 28 of P.L. , c. (C. ) (now before the Legislature as 
2 4 this bill); 
25 (5) moneys rnade available to the authority for the purposes of 
26 the. fund. 
27 23. (New section) a. Loans may be made from the 
28 remediation fund to (1) owners or operators of industrial 
29 establishments that are required to perform remediation 
30 activities pursuant to the "Envirorunental Cleanup Responsibility 
31 Act," P.L.1983, c.330 (C.l3:1K-6 et seq.), as a condition of a 
32 closure, transfer, or termination of operations of an industrial 
33 establishment and (2) persons who have discharged a hazardous 
34 substance or who are in any way responsible for a hazardous 
35 substance pursuant to the "Spill Compensation and Control Act," 
36 P.L.1976, c.l41 (C.58:10-23.11 et seq.) and (3) persons who 
37 voluntarily undertake the remediation of a discharge of a 
38 hazardous substance or hazardous waste. No loans may be made 
l9 from the remediation fund for the remediation of a discharge 
40 from an underground storage tank at a place of business that has 
41 a Standard Industrial Classification Number 5541 as designated in 
42 the Standard Industrial Classification Manual prepared by the 
43 Office of Management and Budget in the Executive Office of the 
44 President of the United States. Loans and grants may be made 
45 from the remediation fund to municipal governmental entities 
46 that own real property on which there has been a discharge or 
47 there is a suspected discharge of a hazardous substance or 
48 hazardous waste. 
49 b. Loans and grants of moneys from the remediation fund shall 
50 be made for the following purposes and, on an annual basis, 
51 obligated in the following percentages: 
52 (1) at least 20% of the moneys shall be allocated for loans to 
53 persons, other than goverrunental entities for remediation of real 
54 property located in a qualifying municipality as defined in section 
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1 1 of P.L.1978, c.14 (C.52:27D-178); 
2 (2) at least 15% of the moneys shall be allocated for loans and 
3 grants to municipal governmental entities. Grants shall be used 
4 for perfonning preliminary assessments and site investigations on 
5 property owned by a municipal governmental entity in order to 
6 detennine the existence or extent of any hazardous substance or 
7 hazardous waste on those properties. A municipal governmental 
8 entity that has perfonned a preliminary assessment and site 
9 investigation on its property may obtain ·a loan for the purpose of 

10 continuing the remediation on those properties as necessary to be 
11 in compliance with the applicable cleanup standards adopted by 
12 the department; 
13 (3) at least 20% of the moneys shall be allocated for loans for 
14 remediation activities at sites that have been contaminated by a 
15 discharge of a hazardous substance or hazardous waste, or at 
16 which there is an imminent and significant threat of a discharge 
17 of a hazardous substance or ~azardous waste, and the discharge 
18 or threatened discharge poses or would pose an imminent and 
19 significant threat to a drinking water source, to human health, or 
20 to a sensitive or significant ecological area; 
21 (4) at least 10% of the moneys shall be allocated for loans to 
22 persons, other than government entities, who voluntarily 
23 undertake the remediation of a hazardous substance or hazardous 
24 waste discharge, and who have not been ordered to undertake the 
25 remediation by the department, or by a court, 
26 (5) at least 20% of the moneys shall be allocated for loans to 
27 persons, other than governmental entities, who are required to 
28 perfonn remediation activities at an industrial establishment 
29 pursuant to P.L. 1983, c.330 (C.13:1K-6 et seq.), as a condition of 
30 the closure, transfer, or tennination of operations at that 
31 industrial establishment; and 
32 . (6) the remainder of the moneys in the remediation fund shall 
33 be allocated for loans and grants to municipal governmental 
34 entities or loans to individuals, corporations, partnerships and 
35 other private business entities for the purposes enumerated. in 
36 paragraphs (1) through (5) of this subsection, except that where 
37 moneys in the fund are insufficient to fund all the applications in 
38 any calendar year that would otherwise qualify for a loan or grant 
39 pursuant this paragraph, the authority shall give priority to loan 
40 applications that meet the criteria enumerated in paragraph (3) 
41 of this subsection. 
42 c. Loans issued from the remediation fund shall be for a tenn 
43 not to exceed ten years, except that upon the transfer of 
44 ownership of any real property for which the loan was made, the 
45 unpaid balance of the loan shall become immediately payable in 
46 full. Loans shall bear an interest rate of 2%. Loans and grants, 
47 upon request of the applicant, shall be issued for up to 100% of 
48 the estimated applicable remediation cost. except that no loan or 
49 grant may be issued to any applicant in any calendar year, for one 
50 or. more properties, in an amount that exceeds $1,000,000. 
51 Repayments of principal and interest on the loans issued from the 
52 remediation fund shall be paid to the authority and shall be 
53 deposited into the remediation fund. 
54 d. No person, other than a municipal governmental entity, 
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1 shall be eligible. for a loan from the remediation flBld if that 
2 person is capable of establishing a cleanup funding source for the 
3 remediation as required pursuant to section 21 of P.L. , c. 
4 (C. ) (now before the Legislature as this bill), by any means 
5 other than a loan from the remediation fWld. 
6 e. The authority may use a sum that represents up to 2% of 
7 the moneys issued as loans or grants from the remediation fWld 
8 each year for administrative expenses incurred in connection with 
9 the operation of the flBld and the issuance of loans and grants. 

10 f. Prior to March 1 of each year, the authority shall submit to 
11 the Senate Environment Committee and the Assembly Energy and 
12 Hazardous Waste Committee, or their successors, a report 
13 detailing the amount of money that was available for loans and 
14 grants from the remediation fund for the previous calendar year, 
15 the amount of money available for loans and grants for the 
16 current calendar year, the amount of loans and grants issued for 
17 the previous calendar year and the catagory for which each loan 
18 and grant was made, and any suggestions for legislative action 
19 the authority deems advisable to further the legislative intent to 
20 facilitate remediation and promote redevelopment and use of 
21 existing industrial establishments. 
22 24. (New section) a. A qualified applicant for a loan or grant 
23 from the remediation flBld shall be awarded a loan or grant by the 
24 authority upon the availability of sufficient moneys in the 
25 remediation fund for the purpose of the loan or grant. Priority 
26 for awarding loans and grants from the remediation fund shall be 
27 based upon the date of receipt by the authority of a complete 
28 application from the applicant. If an application is determined to 
29 be incomplete by the authority, an applicant shall have 30 days 
30 from receipt of written notice of incompleteness to file any 
31 additional information as may be required by the authority for a 
32 completed application. If an applicant fails to file the additional 
33 information within 30 days, the filing date for that application 
34 shall be the date that the additional information is received by 
35 the authority. An application shall be deemed complete when all 
36 the information required by the authority has been received in 
3 7 the required form. 
38 b. Within 90 days, for a private entity, or 180 days for a 
39 municipal government entity, of notice of approval of a loan or 
40 grant application, an applicant shall submit to the authority an 
41 executed contract for the remediation activities for which the 
42 loan or grant application was made. The contract shall be· 
43 consistent with the terms and conditions for which the loan or 
44 grant was made. Failure to submit an executed contract within 
45 the time provided, without good cause, shall constitute grolBlds 
46 for the alteration of an applicant's priority ranking for the 
47 awarding of a loan or grant. 
48 25. (New section) a. The authority, in consultation with the 
49 Department of Environmental Protection, shall, by rule or 
50 regulation: 
51 (1) prescribe forms for, and procedures for the filing of, loan 
52 and grant applications; 
53 (2) require a person applying for a loan who is not the owner of 
54 the subject property to provide a copy of the contract or lease 
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1 between the operator and owner, and certification that the owner 
2 approves of the loan; 
3 {3) require, if the applicant is an owner who is not the operator 
4 of the subject property, the owner to provide a copy of the 
5 contract or lease betweeri the owner and the operator; 
6 (4) prohibit the assignment or encumbrance of a loan or loan 
7 payment; 
8 (5) require a loan or grant recipient to provide to the 
9 authority, as necessary or upon request, evidence that loan or 

10 grant moneys are being spent for the purposes for which the loan 
11 or grant was made, and that the applicant is adhering to all of the 
12 tenns and conditions of the loan or grant agreement; 
13 (6) provide that moneys from the approved loan or grant shall 
14 be released by the authority to the applicant in only those 
15 amounts that represent work completed; 
16 {7) require the loan or grant recipient to provide access at 
17 reasonable times to the subject property to detennine compliance 
18 with the tenns and conditions of the loan or grant; 
19 (8) require that, during the life of the loan, the applicant will 
20 comply with all environmental laws, and pay all required taxes or 
21 other governmental assessments due on the subject property for 
22 which a loan application is made, or on the loan collateral; 
23 (9) reserve the right to suspend or tenninate a loan or grant or 
24 declare a loan in default if any tenn or condition of the loan or 
25 grant is violated by a loan or grant recipient, and take any 
26 necessary action to secure repayment of the loan or grant; 
27 (10) reserve the right to modify, as necessary and by mutual 
28 consent, the tenns or conditions of a loan or grant, which 
29 modification shall, however, not be inconsistent with regulations 
30 of the Department of Environment Protection concerning the 
31 perfonnance of remediation of contaminated property; 
32 (11) establish a priority system for making loans or grants for 
33 remediations involving an imminent and significant threat to a 
34 public water source, human health, or to a sensitive or significant 
35 ecological area pursuant to paragraph (6) of subsection b. of 
36 section 23 of P.L. , c. (C. ) (now before the Legislature as 
37 this bill}; 
38 (12) provide that payment of a grant to a municipal government 
39 entity shall be conditioned upon the subrogation to the authority 
40 of all rights of the municipal government entity to recover 
41 remediation costs from the discharger or other respo~ible party; 
42 and 
43 (13) adopt such other requirements as shall be deemed 
44 necessary or appropriate in carrying out the legislativ~ purposes 
45 for which the Hazardous Discharge Site Remediation Fund was 
46 created. 
47 b. An applicant for a loan or grant shall be required to: 
48 (1) provide proof, as determined sufficient by the authority, 
49 that the applicant, other than a municipal governmental entity, 
50 where applicable, could not establish a cleanup funding source, 
51 other than a loan from the remediation fund, as required by 
52 section 21 of P.L. , c. (C. ) (now before the Legislature as 
53 this bill); 
54 (2) submit documentation on the nature and scope of the 
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1 remediation to be perfomied, costs estimates thereon, and, as 
2 available, proofs of the actual cost of all work performed; . 
3 (3) submit copies of all court orders, administrative consent 
4 orders or directives issued by the Department of Environmental 
5 Protec.tion and, if deemed necessary by the authority, any 
6 reports, plans, or results of any preliminary assessment, site 
7 investigation, remedial investigation, feasibility study, remedial 
8 action· workplan, remedial action, or other documentation 
9 required to be prepared or submitted to the department; and 

10 (4) demonstrate the ability to repay the amount of the loan and 
11 interest, and, if necessary, to provide adequate collateral to 
12 secure the loan amount. 
13 c. Information submitted as part of a loan or grant application 
14 or agreement shall be deemed a public record subject to the 
15 provisions of P.L.1963, c.73 (C.47:1A-1 et seq.). An applicant 
16 may, however, request the authority to maintain the 
17 confidentiality of any information relating to the personal or 
·18 business finances of the applicant, and the authority shall 
19 establish procedures for safeguarding information determined to 
20 be of a confidential nature. 
21 d. In establishing requirements for loan or grant applications 
22 and loan or grant agreements, the authority: 
23 (1) shall minimize the complexity and costs to p.pplicants or 
24 recipients of complying with such requirements; 
25 (2) may not require loan or grant conditions that interfere with 
26 the everyday normal operations of a loan or grant recipient's 
27 business activities, except to the extent necessary to prevent 
28 intentional actions designed to avoid repayment of the loan, or 
29 that significantly affect the value of the loan collateral; and 
30 (3) shall expeditiously process all loan or grant applications in 
31 accordance with a schedule established by the authority for the 
32 review and the taking of final action on the application, which 
33 schedule shall reflect the degree of complexity of a loan or grant 
34 application. 
35 26. (New section) No loan or grant from the remediation fund 
36 shall be made to a person who is currently in violation of an 
37 administrative or judicial order, judgment, or consent agreement 
38 regarding violation or threatened violation of an environmental 
39 law regarding the subject property, unless the violation, fee, 
40 penalty or assessment is currently being contested by the person 
41 in a manner prescribed by law or unless the violation resulted 
42. from a lack of sufficient money to perform required remediation 
43 activities. 
44 27. (New section) a. The lack of sufficient moneys in the 
45 remediation fund to satisfy all loan or grant applications shall not 
46 affect in any way an applicant's legal responsibility to comply 
47 with the requirements of P.L.1983, c.330 (C.13:1K-6 et seq.), 
48 P.L.1976, 141 (C.58:10-23.11 et seq.), or any other applicable 
49 provision of law. 
50 b. Nothing in sections 20 through 32 of P.L. , c. (C. 
51 (now before the Legislature as this bill) shall be construed to: 
52 (1) impose any obligation on the State for any loan or grant 
53 commitments made by the authority, and the authority's 
54 obligations shall be limited to the amount of otherwise 
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1 lDlObligated moneys available in the f\Dld therefor; or 
2 (2) impose any obligation on the authority for the quality of 
3 any work performed pursuant to a remediation undertaken with a 
4 loan or grant made pursuant section 23 of that act. 
5 28. (New section) a. There is imposed upon every person who 
6 is required to establish a cleanup fWlding source pursuant to 
7 section 21 of P.L. , c. (C. )(now before the Legislature as 
8 this bill) a cleanup fWlding source surcharge. The cleanup fWlding 
9 source surcharge shall be in an amo\Dlt equal to 1% of the 

10 required amo\Dlt of the cleanup fWlding source required by the 
11 department. The surcharge shall be paid on an annual basis as 
12 long as the remediation continues and until the Department of 
13 Environmental Protection issues a no further action letter for the 
14 property subject to the remediation. The cleanup fWlding source 
15 surcharge shall be due and payable within 14 days of the time of 
16 the department Is approval of a remedial action workplan or 
11 signing an administrative consent order or as otherwise provided 
18 by law. The cleanup fWlding source surcharge shall not be 
19 imposed upon any person who voluntarily undertakes a 
20 remediation without being so ordered or directed by the 
21 department or by a court or pursuant to an administrative 
22 consent order. 
23 The department shall collect the sul'!=harge and shall remit all 
24 moneys collected to the Economic Development Authority for 
25 deposit into the Hazardous Discharge Site Remediation Fund. 
26 b. By February 1 of each year, the department shall issue a 
27 report to the Senate Environment Committee and to the 
28 Assembly Energy and Hazardous Waste Committee listing, for the 
29 prior calendar year, each person who paid the cleanup fWlding 
30 source surcharge, the amo\Dlt of the surcharge paid, and the total 
31 amo\Dlt collected. 
32 . 29. (New section) There is appropriated from the "Hazardous 
33 Discharge Fund of 1986," created pursuant to "Hazardous 
34 Discharge Bond Act of 1986," P.L.1986, c.113, the sum of 
35 $100,000,000 to the New Jersey Economic Development 
36 Authority for deposit in the Hazardous Discharge Site 
37 Remediation Fund, created pursuant to section 22 of P.L. I c. 
38 (C. ) (now before the Legislature as this bill) for the purposes of 
39 issuing loans and grants for the investigation of property 
40 suspected of being contaminated by a hazardous substance or 
41 hazardous waste discharge or for the remediation of property 
42 contaminated by a hazardous substance or hazardous waste 
43 discharge in accordance with the provisions of section 23 of 
44 P.L. , c. (C. ) (now before the Legislature as this bill). 
45 ;30. (New section) a. The Department of Environmental 
46 Protection shall adopt minimum cleanup standards for soil, 
47 gro\Dldwater, and surface water quality necessary for the 
48 remediation of contamination of real property, including, for 
49 remediations conducted pursuant to P.L.1983, c.330, buildings and 
50 equipment. Where feasible the cleanup standards shall be 
51 established as numeric or narrative standards for particular 
52 contaminants. The standards shall apply to remediation activities 
53 required pursuant to the "Spill Compensation and Control Act," 
54 P.L.1976, c.141 (C.58:10-23.11 et seq.), the "Water Pollution 
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1 Control Act," P.L.1977, c.74 (C.58:10A-1 et seq.), P.L.1986, 
2 c.102 (C.58: 10A-21 et seq.), the . "Environmental Cleanup 
3 ResponSibility Act," P.L.1983, c.330 (C.13:1K-6 et seq.), the 
4 ''Solid Waste Management Act," P.L.1970, c.39 (C.13:1E-1 
5 et seq.), the "Comprehensive Regulated Medical Waste 
6 Management Act," P.L.1989, c.34 (C.13:1E-48.1 et seq.), the 
7 · "Major Hazardous Waste Facilities Siting Act," P.L.1981, c.279 
8 (C.13:1E-49 et seq.), the "Sanitary Landfill Facility Closure and 
9 Contingency Ftu1d Act," P.L.1981, c.306 (C.13:1E-100 et seq.), 

10 the "Regional Low-Level Radioactive Waste Disposal Facility 
11 Siting Act," P.L.1987, c.333 (C.13:1E-177 et seq.), or any other 
12 law or regulation by which the State may compel a person to 
13 perform remediation activities on contaminated property. 
14 The cleanup standards shall be developed to ensure that the 
15 potential for harm to public health and safety and to the 
16 continued viability of special ecological receptors is minimized to 
17 the maximum extent practicable, taking into consideration the 
18 location, surroundings, the intended use of the property, the 
19 potential exposure to the discharge, and the surrounding ambient 
20 conditions, whether naturally occurring or man made. Until the 
21 minimum standards described herein are adopted, the department 
22 shall establish cleanup standards for contaminants at a site on a 
23 case by case basis. 
24 The department shall not propose or adopt cleanup standards 
25 l)rotective of special ecological receptors pursuant to this 
26 subsection \.Ultil two years following the effective date of this act 
27 or until recommendations are made by the Ecology Advisory Task 
28 Force pursuant to section 31 of P.L. , as (C. ) (now before the 
29 Legislature as this bill). 
30 b. The Department of Environmental Protection may provide 
31 for differential cleanup standards pursuant to subsection a. of 
32 this section based upon the intended use of a property or an area 
33 · of a property. The department may not, however, as a condition 
34 of allowing a differential cleanup standard based on intended use, 
35 require the owner of that property to restrict the use of that 
36 property through the filing of a deed covenant, condition, or 
37 other similar restriction. Where the department provides for a 
38 differential cleanup standard based on the intended use of the 
39 property, it shall, as a condition of permitting a remediation to 
40 occur that would leave contamination at the property at levels or 
41 concentrations above the most protective standards established 
42 by the department: 
43 (1) require the owner or operator, discharger, person in any 
44 way responsible, or other relevant person, to take any remedial 
45 C!:Ction reasonably necessary to prevent exposure to the 
46 contaminants, to maintain, as necessary, those remedial 
47 measures, and to agree to restrict the use of the property in a 
48 manner that prevents exposure; 
49 (2) require the recording with the office of the county 
50 recording officer in the county in which the property is located, a 
51 notice designed to inform prospective holders of an interest in 
52 the property that contamination exists on the property at a level 
53 that may restrict certain uses of all or part of that property, and 
54 a delineation of those restrictions and a description of all specific 
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1 engineering or other controls at the property that exist and that 
2. need to be maintained · in order to prevent exposure to 
3 contaminants remaining on the property; and 
4 (3) require a notice to the governing body of each municipality 
5 in which the property is located that contaminants exist at the 
6 property and specifying the restrictions on the use of the 
7 property. 
8 c. Where restrictive use conditions of a property as provided in 
9 subsection b. of this section are no longer required, or where the 

10 restrictive use conditions have varied, because of the 
11 performance of subsequent remedial activities, a change in 
12 conditions at the site, or the adoption of revised cleanup 
13 standards, the department shall, upon written application by the 
14 owner or operator of that property, record with the office of the 
15 county recording officer a notice that the use of the property is 
16 no longer restricted or delineating the new restrictions. The 
17 department shall also notify, in writing, the municipality in which 
18 the property is located of the removal or change of the 
19 restrictive use conditions. 
20 d. Upon receipt of the notification sent pursuant to subsection 
21 b. or c. of this section, a municipality shall send a copy of the 
22 notification to the construction official for the municipality. The 
23 construction official shall maintain the notification in a manner 
2:.! whereby it will be la_lown and available to the construction 
25 official prior to issuing a construction permit for the construction 
26 or al~eration of a building or structure at the subject property. 
27 The construction official shall not issue a construction permit for 
28 the construction or alteration of a building or structure at the 
29 subject property if the construction or alteration would be in 
30 conflict with any of the restrictions contained in the 
31 notification. The provisions of this subsection shall not apply if a 
32 ~otification received pursuant to subsection c. of this section 
33 authorizes all restrictions to be removed from the subject 
34 property. 
35 e. Notwithstanding the provisions of any other law, or any 
36 rule, regulation, or order adopted· pursuant thereto to the 
37 contrary, upon the adoption of the cleanup standards pursuant to 
38 subsection a. of this section, whenever contamination at a 
39 property is remediated in compliance with the cleanup standards 
40 that were in effect at the completion of the remediation, the 
41 owner or operator of the property, the discharger, or any other 
42 person in any way responsible for any containment shall not be 
43 liable for the cost of any additional remediation that may be 
44 required by a subsequent" adoption by the department of a more 
45 stringent cleanup standard for a particular contaminant. 
46 However, if the department adopts a new cleanup standard for a 
47 contaminant based upon a finding that the new standard is 
48 necessary to prevent a substantial risk to human health or safety 
49 or to special ecological receptors, a person who is liable to clean 
50 up that contamination pursuant to section 8 of P.L. 1976, c.141 
51 (C.58:10-23.11g) shall be liable for any additional remediation 
52 costs necessary to bring the property into compliance with the 
53 new cleanup standards. 
54 31. (New section) a. There is established, in but not of the 
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1 Department of Environmental Protection, an Ecology Advisory 
2 Task Force. The Task Force shall consist of 15 members as 
3 follows: the Commissioner of Environmental Protection, or a 
4 designee, and two representatives each from industrial 
5 businesses, the environmental consulting profession, the real 
6 estate industry, the environmental science academic community, 
7 public interest environmental organizations, the legal community, 
8 and from municipal government. The members on the Task Force 
9 shall be selected by the Commissioner of Environmental 

10 Protection, to the extent possible, from a list of names provided 
11 by the represented interests or from names of persons who have 
12 testified before the department on previously proposed cleanup 
13 standards. The Ecology Advisory Task Force shall, within two 
14 years, make recommendations to the department on the 
15 development of standards protective of special ecological 
16 receptors. 
17 b. The Ecology Advisory Task Force shall: 
18 (1) review the scientific literature to identify existing sources 
19 of information and data necessary for the development of cleanup 
20 standards protective of special ecological receptors and to 
21 determine the current state-of-the-science in the identification 
22 of adverse impacts of contamination on these receptors and the 
23 establishment of containment concentration levels necessary to 
24 protect these receptors; 
25 (2) review scientific 1i terature on the methods, procedures, 
26 data input needs, limitations, interpretation, and uses of 
27 ecological risk assessments; 
28 (3) collect information on public and private activities 
29 concerning the development and uses of ecological risk 
30 assessments and cleanup standards protective of special 
31 ecological receptors; 
32 (4) evaluate the ecological components which should be 
33 protected through the application of cleanup standards protective 
34 of special ecological receptors; 
35 (5) identify public policy issues involved in the development of 
36 cleanup standards protective of special ecological receptors; 
37 (6} suggest an approach and methodology for the development 
38 of cleanup standards protective of special ecological receptors; 
39 (7) evaluate the social, economic and environmental impacts 
40 of regulations which would incorporate state-of-the science 
41 ecological risk assessment methodologies; . 
42 (8) recommend necessary changes in statutes and regulations 
43 necessary to implement the advise of the Ecology Advisory Task 
44 Force; and 
45 (9) review and make recommendations on any other aspect of 
46 the adoption of these cleanup standards the department 
47 determines is necessary for a complete evaluation of these issues. 
48 c. Upon submittal of its recommendations to the department 
49 concerning the adoption of cleanup standards protective of 
50 special ecological receptors, the Ecology Advisory Task Force 
51 may, at the discretion of the commissioner, continue in existence 
52 in order to continue to research these issues and advise the 
53 department on the matters specified in this section. 
54 32. (New section) Any person who, before July 1, 1992, has 
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discharged a hazardous substance in violation of P.L.1976, c.141, 
and prior to July 1, 1992: 

(1) has not been issued a directive to remove or arrange for 
the removal of the discharge pursuant to section of P.L.1976, 
c.141 (C.58:10-23.11f), or 

(2) has not been assessed a civil penalty, a civil administrative 
penalty, or is not the subject of an action pursuant to the 
provisions of section of P.L.1976, c.141 (C.58:10-23.11u), 

(3) has not entered in an administrative consent order to clean 
up and remove the discharge, or 

(4) has not been ordered by a court to clean up and remove the 
discharge, 
shall not be subject to a monetary penalty for the failure to 
report the discharge or for any civil violation of P.L.1976, c.141 
(C.58:10-23.11 et seq.) or P.L.1977, c.74 (C.58:10A-1 et seq.) 
that resulted in the discharge if the person notifies the 
department of the discharge and enters into an administrative 
consent order with the department to remediate the discharge in 
accordance with the provisions of P.L.1976, c.141 (C.58:10-23.11 
et seq.), or any rules or regulations adopted pursuant thereto, 
within one year of the effective date of this act. Any person who 
notifies the department of the discharge pursuant to this section 
shall be liable for all cleanup and removal costs as provided in 
section 8 of P.L.1976, c.141 (C.58:10-23.11g). 

33. (New section) The Attorney General, in consultation with 
the Department of Environmental Protection, shall prepare, and 
the department shall distribute, for the cost of reproduction and 
postage, to any interested person, informational materials that 
set forth criteria that may be used to evaluate the qualifications 
of environmental consultants, environmental consulting firms, 
engineers, geologists or any other consultant, other than 
attorneys, whose expertise or training may be required by a 
person to comply with the provisions of P.L.1986, c.102, 
P.L.1983, c.330, P.L.1976, c.141, and P.L. c. (now before the 
Legislature as this bill}. The materials may describe the 
expertise or training necessary to address specific types of 
environmental cleanups, sites or contamination, the significance 
and availability of various types of liability insurance, the 
average cost of services and tests commonly performed by 
consultants, the significance of available accreditations or 
certifications and any other relevant factor that may be used to 
evaluate the qualificationS and expertise of environmental 
consultants. 

34. (New section} Notwithstanding the provisions of Executive 
Order 66 of 1978, the regulations adopted by the Department of 
Environmental Protection pursuant to P.L.1983, c.330 (C.13:1K-6 
et seq.) and allocated in the New Jersey Administrative Code as 
Chapter 268 of Title 7, shall not expire as provided in that 
Executive Order but shall remain in effect tmtil that time the 
department adopts new regulations reVlSmg 
regulations to conform with the provisions of P.L. 
before the Legislature as this bill}. 

35. This act shall take effect immediately. 

the existing 
, c. (now 
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1 STATEMENT 
2 
3 This bill would substantially amend the "Environmental 
4 Cleanup Responsibility Act" (ECRA) and the State's other 
5 hazardous discharge remediation programs in order to encourage 
6 cleanups, reduce costs of compliance, provide financial resources 
7 for cleanups, encourage the redevelopment of the State's 
8 industrialized areas, and protect the public health and 
9 environment. It is also the intent of this bill to begin a change in 

10 the perception of New Jersey from that of a State antagonistic 
11 toward business concerns to a State that seeks to work with 
12 businesses and property owners to solve environmental problems 
13 in a manner beneficial to all and to the economic future of the 
14 State. 
15 The original intent of ECRA was that contaminated industrial 
16 property should be cleaned up as a precondition to its closure or 
17 transfer. The cleanup would thus occur when private money was 
18 available, thereby avoiding the abandonment of contaminated 
19 property that would require publicly funded remediation. 
20 Because ECRA compelled the owner or operator to perform the 
21 cleanup no matter who caused the contamination, cleanups would 
22 occur without lengthy litigation to determine responsibility. The 
23 owner or operator could seek reimbursement from the responsible 
24 parties after the cleanup. 
25 The act also protected a buyer from acquiring contaminated 
26 property and the commensurate liability. A purchaser of 
27 property in New Jersey, as well as the lending institution, would 
28 thus feel reasonably assured that the acquired property would be 
29 free of contamination. 
30 Despite the laudable goals of ECRA, neither the Legislature 
31 nor the Department of Environmental Protection anticipated the 
32 law's impact on commercial and industrial real estate 
33 transactions in the State. At the time of the enactment of ECRA 
34 the hazardous waste cleanup industry was in its infancy, and thus 
35 the act provided only broad directives concerning the cleanup of 
36 contaminated sites, which in effect required the Department of 
37 Environmental Protectionto adopt the technical rules and 
38 regulations necessary to implement the act. Because of the 
39 general nature of the act, confusion arose as to which industrial 
40 establishments were subject to the act, when the act was 
41 triggered, and what was expected of the owner or operator of the 
42 industrial establishment performing an ECRA cleanup. The 
43 answer to these questions was crucial, because ECRA not only 
44 imposed high monetary penalties for noncompliance, but allowed 
45 the department to void the transfer of property undertaken in 
46 violation of the act. Additionally, because transfers were 
47 conditioned on certain departmental approvals, property transfers 
48 and stock transactions were delayed while all parties wrangled 
49 with a vague and cumbersome law. The initial confusion, 
50 backlogs, and problems of the early years of ECRA' s 
51 implementation have only recently be~n resolved. 
52 In the eight years since ECRA was enacted, the department, 
53 environmental attorneys and consultants, and the business 
54 community have acquired extensive knowledge of the manner in 
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1 wbich remedial acti'llities should occur. The ECRA and other site 
2 remediation programs have evolved, establishing new procedures 
3 and terminology not reflected in existing statutory law. 
4 Additionally, both the federal and State liability laws for 
5 hazardous substance discharges have made the public and the real 
6 estate community aware of the dangers and liabilities of 
7 contaminated properties. Also, since the enactment of ECRA, 
8 the State has enacted a number of other laws that overlap with 
9 ECRA. 

10 In the light of the experience and events of the last eight 
11 years, this bill would amend ECRA, as well as certain other 
12 hazardous discharge site remediation laws, to reflect the current 
13 state of scientific and regulatory lmowledge and public policy 
14 priorities. 
15 This bill does not remove the requirement that contaminated 
16 industrial establishments be cleaned up when they are closed or 
17 transfered, nor does it privatize the remediation of these sites. 
18 Rather the bill attempts to carefully draw a balance between the 
19 public's interest in ensuring that hazardous contamination is 
20 cleaned up so that it poses no threat to public health or to the 
21 environment with the interest of businesses in performing 
22 expeditious and cost effective cleanups and with transfering 
23 property in a timely fashion. 
24 The bill also provides loan and grant moneys for cleanups, 
25 promotes the redevelopment of industrial areas. and clarifies the 
26 intent and operation of the law. 
27 This bill balances the various interests by taking certain 
28 properties out of the ECRA process and by allowing the 
29 privitization of the remediation process under certain 
30 circumstances. This bill defines the various stages of a 
31 remediation preliminary assessment, site investigation, 
32 remedial investigation, feasibility study, and remedial action -
33 and recognizes that the State's interest in overseeing a 
34 particular type of cleanup may vary depending on the stage of a 
35 cleanup. 
36 This bill provides that the owner or operator of an industrial 
37 establishment previously subject to an ECRA or similar full site 
38 remediation can close or transfer the industrial establishment 
39 without going through the ECRA process by submitting a 
40 certification. The bill also allows properties that are of minimal 
41 environmental concern to be cleaned without departmental 
42 oversight and approval and for properties where underground 
43 storage tanks are the only environmental problem to be 
44 transfered without the necessity of a negative declaration or a 
45 remedial action workplan approval. The bill provides that up to 
46 one third of a property may be conveyed, even if contaminated, 
47 without triggering ECRA for the remaining parcel and that a 
48 condemnation of less than two thirds of an industrial 
49 establishment will not trigger ECRA review on the remaining 
50 parcel. 
51 This bill provides that when a tenant closes or transfers 
52 operations, ECRA will be triggered for only the property in the 
53· tenant's exclusive control. The areas in common control will be 
54 subject to ECRA when ECRA is triggered by the landlord. 

-----------~-·-· ... IIIUt ... UI--IWf""l""'""'-""' ________ _ 
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1 This bill provides that certain transfers between subsidiaries 
2 would not be subject to ECRA. Also, deferrals of cleanups, 
3 currently pennissive by law, shall be approved by the department 
4 once a preliminary assessment, site investigation, remedial 
5 investigation, and feasibility study are perfonned. This bill 
6 removes from ECRA compliance, owners or operators who close 
7 or transfer an industrial establishment while that property is still 
8 in a prior ECRA review process. 
9 This bill also would allow a person, pursuant to ECRA or 

10 otherwise, to perfonn an emergency cleanup to prevent the 
11 spread of contamination without the risk of having to redo the 
12 cleanup as long as the measures were taken in compliance with 
13 department requirements and standards. This provision should 
14 help speed up cleanups and reduce environmental risks to the 
15 public. In order to balance the needs of the public to be 
16 protected from risks caused by hazardous discharges, and the 
17 need of businesses to have finality of a cleanup action, the bill 
18 provides that if a discharge is remediated to the cleanup 
19 standards in effect, the person liable for the original discharge 
20 can not be compelled to further clean that site if the cleanup 
21 standards change absent a substantial threat to the public health 
22 or to the environment. 
23 This bill codifies the ability of the department to adopt cleanup 
24 standards for all site remediation activities perfonned ;mrsuant 
25 to the State's various environmental laws, and allows differential 
26 standards to be established based on exposure risk. This bill 
27 provides that the department cannot adopt ecologically based 
28 cleanup standards until after an Ecology Advisory Task Force 
29 offers input. This bill also codifies the natural resources that can 
30 be protected so as to avoid uncertainty in future rulemaking. 
31 This bill deliniates these natural resources to include those 
32 natural resources which either federal or State law has identified 
33 as needing protection, management, or regulation in order to 
34 ensure that the State's discharge remediation program 
35 complements the State's natural resource protection . and 
36 management programs. 
37 This bill precludes the department from requiring a deed 
38 restriction on the property if the property is cleaned to a 
39 standard less then the most protective. Rather, notice to 
40 subsequent owners or operators will be provided by a deed 
41 notice. Enforcement of the restrictions will be by the local 
42 construction official in the building permit process. 
43 This bill codifies a recent State Supreme Court dec~ion, In Re 
44 Adoption of N.J.A.C.7:26B, by stating affinnatively that offsite 
45 contamination is required as part of an ECRA cleanup. This bill 
46 also codifies the issuing of administrative consent orders under 
47 ECRA and states what these orders may provide. This bill 
48 provides that a pamphlet on how to select an environmental 
49 consultant will be prepared by the Department of Law and Public 
50 Safety. 
51 This bill seeks to lower the cost of remediation by eliminating 
52 the requirement for financial assurance that is currently required 
53 in addition to paying for the remediation activities. In its place 
54 is a requirement that a person undertaking a cleanup establish 
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1 and maintain a cleanup funding source by establishing a fully 
Z funded trust, a line of credit, or being able to fund the operations 
3 out of working capital. The bill allows the department, or the 
4 transferee in an ECRA process, to use the moneys in the cleanup 
5 funding source guarantee to complete the cleanup in the event of 
6 a stoppage in the remediation activities. 
7 The person providing the cleanup funding source will be 
8 assessed a 1% surcharge on the amount of the cleanup costs. The 
9 moneys collected by the surcharge will be placed into a 

10 Hazardous Discharge Site Remediation Fund. The fund would be 
11 used to give low interest loans to persons performing ECRA or 
12 other cleanups. Moneys would be targeted for urban areas. 
13 municipally owned properties, voluntary cleanups, ECRA 
14 cleanups, and for emergency cleanups. Additionally, 
15 muncipalities would be able to obtain grants for the identification 
16 of municipally owned contaminated property. Only those persons, 
17 other than municipalities, who could not otherwise provide a 
18 cleanup funding source would qualify for a loan. 
19 The fund would be administered by the New Jersey Economic 
20 Development Authority and would be funded by a $100 million 
21 appropriation from the "Hazardous Discharge Bond Act of 1986," 
22 by the surcharges, interest, loan repayments, legislative 
23 appropriations, and by any moneys placed into the fund by the 
24 authority. 
25 Finally, the bill seeks to encourage the cleanups of sites by 
26 providing a one year amnesty from all ECRA or other discharge 
27 penalties for any person who agrees to comply with the relevant 
28 law within that one year period. 
29 
30 
31 
32 
33 Makes various changes to ECRA and to other hazardous discharge 
34 site remediation programs; imposes a surcharge on remediations; 
35 establishes a loan and grant fund for remediation activities; 
36 appropriates bond moneys. 
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SENATOR HENRY P. McNAMARA (Chairman): Good morning. 

Will those serving on the panel please take their places? 

ASSEMBLYMAN JOHN E. ROONEY (Chairman): Please come to 

the table, Mr. Albohn. (laughter) 

SENATOR McNAMARA: Good morning. I would like to 

welcome you to this joint meeting of the Senate Environment 

Committee and the Assembly Energy and Hazardous Waste Committee. 

We will be discussing the provisions of S-1070, the 

ECRA reform bill. This bill is designed to achieve twin goals 

of promoting cleanup activity, and encouraging increased 

economic development. It attempts this by streamlining the 

regulatory process, establishing administrative predictability 

and decision making, and by easing the financial burden for 

cleanup. 

I would like to state at the outset that this bill is 

the result of comments collected from interested groups over 

the last seven months, but it is in no way a totally finished 

product. We anticipate that this meeting will provide us with 

further guidance. 

I want to thank a 11 of those, in both the 

environmental and business communities, who have provided 

assistance in this effort. I would also like to thank the 

staff of the DEPE, who have provided valuable insight into the 

regulatory process, and the staff of OLS, who have tirelessly 

translated meetings and suggestions into the draft we are 

reviewing today. A caution, however, to all of you: I don't 

believe our work is yet done. 

Now, a word about format: For this ·meeting, we have 

asked that a number of people comprise a panel to discuss the 

bill and io offe~ constructive suggestions. We anticipate that 

questions among the panel members would be directed through the 

Committee. This morning, the comments will be focused on those 

sections of the bill which attempt to establish administrative 

predictability. This afternoon we will concern ourselves with 

1 



the provisions of the bill designed to streamline the process, 

and we will take up the issue of financing the cleanups at 

another meeting at a later date. 

As we indicated on the meeting notice, we encourage 

anyone who is not on the panel and who wishes to submit 

testimony, please do so in writing. We have received numerous 

suggestions in this forum, and it has proved invaluable. We 

will keep the record open for a short period, so that anyone 

who does not have testimony in written form today may submit it 

within a couple of days. 

I'd like now to turn the meeting over to Chairman John 

Rooney, for any comments he may have. Chairman Rooney. 

ASSEMBLYMAN ROONEY: Thank you, Chairman McNamara. 

It's a !ways a pleasure to sit beside my neighbor in Bergen 

County, as a Senator from District 40, and me from 39. It's 

always nice to see Bergen County legislators. Assemblyman 

Russo will be joining us shortly. He also shares that District. 

I think the Senator covered basically everything that 

has to be covered on the topic. I just would like to add that 

in the almost 10 years that I've been in the Legislature, one 

of the things that I hear most often is the problems that we 

have with ECRA. I think it's about time that this meeting 

occur. I congratulate the Senator and applaud him for doing 

the groundwork· -- for doing all that work over the last seven 

months in bringing us to this point today. And, as the 

Senator said, "It's not done, yet." We're working on it. I 

also acknowledge Mr. Albohn on my Committee who has been in the 

forefront in the Assembly for the ECRA retorm. 

I could give the horror stories that I'm sure we • re 

going to hear today. I happen to be a salesman that calls on 

industry in New Jersey, and I see plants closing, and people 

disappearing from New Jersey that were there the day before, 

and are gone today because of the environmental cleanup 

responsibility. They've just abandoned the property. There 
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are so many properties today that are vacant and abandoned that 

we have to do something about it. This bill may not address it 

totally, but it's a darned good start. 

So with that, I think we should probably introduce the 

members of our Committee at this time. I'll start with our 

side in the Assembly. We have our Vice-Chairman of the 

Committee, Ernie Oros. We also have Assemblyman Art Albohn, 

who is the cosponsor of this bi 11, prime cosponsor of the 

bill -- Assemblywoman Barbara Wright, and Assemblyman Anthony 

Impreveduto. The other two members, who are not here as yet, 

are Assemblyman Bob Smith and Assemblyman Dave Russo. 

I'll turn it back to the Senator. 

And, 

SENATOR McNAMARA: On my far left, we have Senator 

Rice, prime cosponsor of the bill in the other House, Senator 

Jack Sinagra and Senator Randy Corman. 

Okay, for this morning's panel, the topic is the 

measures necessary to establish administrative predictability. 

I think it might be a simpler format if we started out and 

handled a section at a time. So, Section I, which is ECRA 

definitions and determining what facilities and events are 

subject to ECRA, I would like to throw out and start listening 

to any of the comments--

Yeah, you're right. Assemblyman Rooney pointed out to 

me that it might be wiser before we did that, that we introduce 

the panel. (laughter} So, if we start at the left, Mr. Hogan,. 

if you would introduce yourself ~nd then continue from left to 

right. 

EDWARD A. H 0 G AN, ESQ.: My name is Edward Hogan. 

I'm an attorney with the law firm of Porzio, Bromberg and 

Newman, in Morristown. I'm here today representing the New 

Jersey ~usiness and Industry Association which, with its 13,600 

business members, is the largest business trade association in 

the United States. 
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I R V I N G C 0 H E N: My name is Irving Cohen. I'm the 

President of Enviro Science, Inc. I am representing the 

environmental consulting community at large. 

R I C H A R D 

Richard Conway. 

J. c 0 N w A y, JR. I ESQ. : My name is 

I'm an attorney with the firm of Hannoch 

Weisman in Roseland, New Jersey, and I'm here as a volunteer on 

the NAIOP Committee -- the National Association of Industrial 

and Office Parks Committee on ECRA. 

A S S I S T A N T C 0 M M. L A N C E M I L L E R: My 

name is Lance Miller. I'm the Assistant Commissioner for the 

Site Remediation Program, New Jersey Department of 

Environmental Protection and Energy. 

E D W A R D L L 0 Y D, ESQ.: My name is Edward Lloyd. I'm 

the Director of the Rutgers Environmental Law Clinic, and I'm 

here to represent environmental interests today. 

A N G E L 0 M 0 R RES I, ESQ.: My name is Angelo Morresi. 

I'm an environmental attorney and environmental engineer 

working in industry throughout New Jersey. I represent the 

Chemical Industry Council, and I'm going to be acting as 

Chairperson because we have a number of people that are going 

to be participating from the Chemical Industry Council in their 

own expertise. So, we'll be switching and playing musical 

chairs a little bit today. 

SENATOR McNAMARA: You'll also have to be switching 

and playing musical chairs with the microphone because, 

otherwise, we're not going to be able to hear you, or certainly 

not those in the back of the room. 

MR. MORRESI: Before you get 

make a brief statement. Basically, 

started, I;~· like to just 

we're here today because 

the--we're encouraged by the activities of 

SENATOR McNAMARA: Angelo, excuse me one second. 

Can you hear him in the back of the room? (negative 

response) 
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ASSEMBLYMAN ROONEY: The other thing is: Just for the 

record, identify yourself before you start speaking, or, you 

know, if we identify you it would be easier, just so we could 

pick up who's speaking on the transcript. 

MR. MORRESI: Angelo Morresi. We want to 'just make 

the statement that we're very pleased with the work that the 

Legislature is making in this area, and we're very encouraged 

by the positiveness of the whole process. We're looking at 

this as a benefit to New Jersey's business and industry. The 

most important thing we have to make a statement about is that 

the process that we're talking about today is one that needs to 

be looked at. The DEPE, who has worked on this in the ECRA 

process, has to be commended, because they have made a 

difficult process work. These guys are probably the best in 

the DEPE, and they could make any process work. We've come to 

that conclusion. So, that's where you start out with. 

The idea here is to come up with a premise that to 

minimize en vi ronmenta l and public health ":"i sks, there may be 

some things that have to remain in the ground, of sorts, but, 

we're talking about minimizing public health and environmental 

risk. We also hope that we can change the perception of ECRA 

from one that is negative, to one that is very positive. We 

want to be encouraged by ECRA. We want to hopefully clarify 

some appl:lcability, streamline the process, and encourage the 

distinction between the industrial and residential cleanups. 

We want to see that ECRA and New Jersey benefit from this. whole 

process. 

Thank you. 

SENATOR McNAMARA: Is there anyone else that would 

like to make an opening comment? Mr. Hogan? 

MR. HOGAN: On behalf of New Jersey Business and 

Industry Association, we'd like to thank the Committee for the 

opportunity to come back. we very much appreciate the process, 

the seeping hearings, the initial hearing, and the various 
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meetings with the Office of Legislative Services. 

glad to have done that. 

We • re vf3ry 

Obviously, we're here to speak about S-1070. We 

appreciate that opportunity. We do note, however, that while 

we're glad to have the opportunity to submit comments and 

suggestions for the wording of the statute, the Association 

feels very strongly that ECRA is based on a series of 

assumptions of the early 1980s, which are no longer valid 

today. Those assumptions in large part have been disproven 

over time, and as a result, we believe caused the ECRA as we 

presently know it, not really to be necessary. 

Those developments, obviously due diligence which did 

not exist in the early 1980s-- ECRA caused the regulated 

community and the legal community to finally read the Spill Act 

and circle and understand what that was. Regulations of the 

Underground Storage Tank Program under ECRA and other programs 

have matured. We think, in many respects, the cumbersome 

process of identifying certain facili~ies and certain times to 

go through a regulated process, is one that lacks a certain 

degree of rationale. We think that +:hat • s been proven by the . 

fact that no other state has rushed to enact a statute which 

has the same format as does the New Jersey statute. We've seen 

one state follow shortly: Connecticut, which adopted a statute 

which does not have the same level of state involvement, which 

in a number of other states go forward with a full disclosure 

type statute similar, for instance, to the statute in Illinois, 

and to a lesser degre~, the statute in California. 

We think that while we're glad to comment here, we 

think in many respects the concept that no one wi 11 report 

spills has been outdone by the Department finally clarifying 

what spill reporting means, in many respects, with the new 

authorization under the revised Spill Act. The State does know 

about 1 should know about I en vi ronrnent a 1 contamination. It has 

other mechanisms to discover that, and purchasers have the due 
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diligence process that did not otherwise exist. We think both 

protecting the environment through the auspices of the State, 

protecting purchasers through their own enlightened 

self-interest, dictate in many respects that this particular 

statute, which deals with only certain facilities in the State 

at certain times, lacks a certain rational basis, but we sti 11 

appreciate the opportunity to work with you today. 

SENATOR McNAMARA: Thank you, Mr. Hogan. I don't 

think that anybody has ever made claim that the ECRA law was 

fair. An alternative to make it more fair might be to make 

every transaction that goes through subject to the same-- I 

don't think there would be too much support anywhere for that, 

so let's--

MR. HOGAN: We're surely not advocating that. Thank 

you, Senator. (laughter) 

SENATOR McNAMARA: That's what I kind of thought. 

This Committee, I do not believe, intends at all of thinking of 

throwing the baby out with the bath water. 

Mr. Miller. 

ASSISTANT COMMISSIONER MILLER: Senator, I'd be remiss 

if I didn't make a very brief opening remark that commended you 

for your efforts, and the staff of Office of Legislative 

Services for taking on this monumental task. It's a very 

complex issue. As you indicated, it does have a profound 

impact on the economy of the State. The process that you 

utilized has been tremendously open and tremendously fair to 

the Department. For that, I thank you very, very much. I hope 

that we can come to a conclusion ~n the major aspects of this 

bill, and maybe foremost is to call it something other than 

ECRA: If we all put our heads together, we'll come up with a 

name for this bill that doesn't have ECRA in it, because this 

bill goes much further than ECRA. It addresses the entire Site 

Remediation Program for the State of New Jersey, and I think we 

should be looking at property transfers as just a portion of 
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that, and not the complete problem that everybody has 

associated it with. 

Chairman Rooney, as you indicated, a lot of the 

problems that people classify as ECRA, oftentimes are not even 

subject to ECRA. But they get that label. If we can come up 

with a different name for this bill and start focusing on what 

sites are contaminated-- We have to address that 

contamination. I think it will go a long way to getting rid of 

the negativism that's developed over the current implementation 

of ECRA since it was passed back in '83. 

Thank you. 

SENATOR McNAMARA: Is there anyone else that wishes to 

make an opening remark? Any remarks from any members o.f the 

Legislature, Senate side? 

SENATOR RICE: Mr. Chairman, just briefly I'd like to 

go on record to say that environmentalists and others who 

continuously criticize the kinds of things we're trying to do 

in the environment, that urban cities have a very, very 

difficult problem. I'm abating all the concerns we have, and 

just kind of putting some things in perspective. I mean, it's 

easy to criticize and talk about all the negatives -- the auto 

thefts, crime, and those kinds of things, and why communi ties 

are filthy -- but the reality is that we know the workforce has 

traditionally based itself in large urban cities for a lot of 

reasons, and industry has traditionally been in those cities 

for those reasons. We're losing our manufacturing base in the 

entire corridor of Newark, for example, in the negative sense 

or positive a direct .impact on Maplewood, South Orange, 

my suburban districts which are our borderline districts. 

So, I want to commend you, also, on the work, and I 

think we are moving in the right direction. I just want to be 

on the record to say that some us who represent urban 

communities understand the need for the change in ECRA. 
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ASSEMBLYMAN ROONEY: Anyone from the Assembly? 

(negative response) 

SENATOR McNAMARA: Okay, back to Section 1: ECRA 

definitions and determining what facilities and events are 

subject to ECRA. Who would wish to lead off? Mr. Hogan. 

MR. HOGAN: Assemblyman, Senator, this is Edward 

Hogan. I expect that most of the comments will be related to 

the transactions subject to ECRA. I think, 

introduction as to the facilities subject 

appropriate. 

probably, a brief 

to ECRA might be 

Facilities that are subject to ECRA are ones that have 

the requisite Standard Industrial Classification, and use, 

store, treat, refine, generate hazardous substances or 

hazardous waste. Section 19 of your bill suggests to DEPE they 

go back and study the applicability of Standard Industrial 

Classification numbers -- which ones should be subject. DEPE 

has done that in the past through a series of two rule makings 

which in the mid-1980s under the existing ECRA legislation 

exempted out about -- if I'm correct, Lance -- about 25 percent 

of the facilities from about 24,000 to about 18,000 

facilities. 

What, however, has happened does relate to 

definitions, and that is the facilities subject to ECRA have to 

have a requisite Standard Industrial Classification number and 

must use, store, treat, refine, generate hazardous substances, 

or hazardous waste. The definition of hazardous waste has been 

borrowed from the hazardous waste statute, and although it is 

somewhat outdated, it still refers- to special waste manifests 

which haven't been used since the early 1980s under the 

predecessor to the ECRA regs. There is at least a recognition 

that some hazardous waste -- not all hazardous waste, or such 

hazardous waste or sufficient quantity or concentration -- is 

to cause the facility to be subject. 

9 



However, in the initial legislation, DEPE was told to 

take the list of hazardous substances that had been used under 

the Spill Act, and to use it as appropriate. DEPE, following 

that, has adopted that wholesale. However, what has happened 

is that there is no minimum threshold or cutoff. And the DEPE 

which has struggled with the issue of some minimum or de 

minimus standard, through a rule making identified a de minimus 

or alternative compliance procedure. You're still subject to 

ECRA, and you go through a minimized process if you have small 

quantities of hazardous substances at a facility. However, in 

doing that rule making, it confirmed that if you have those 

hazardous substances, you have sufficient quantity of hazardous 

substances that cause you to store hazardous substances. 

Cutting through all of that, WD 40, Xerox toner, 

White-out, are all hazardous substances under the statute. 

Thus, if you haven't a Standard Industrial Classification 

number subject to the statute, you virtually and automatically 

have sufficient hazardous substances to cause you to be 

applicable to the statute. Instead of a two-part test as was 

originally envisioned, it's a one-part test, because everyone 

has hazardous substances, whether it's fire extinguishers, or 

Xerox toner, or White-out. 

Now, it may not be as great a burden for those types 

of facilities· that have small quantities to go through the 

process, but in the definition side I realize you're not 

dealing with process but from a definitional side, a 

definition of hazardous substances that had some de minimus or 

minimal cutoff would restore the 

facilities that have small quantities 

the application forms. 

two-part test, because 

still have to fill out 

If they qualify for the de minimus standard, DEPE has 

drawn it very narrowly -- certain qualities of paints, inks, 

fuel 

that 

for lawn mowers, and that sort of thing -- if you meet 

and you meet other certain procedural requirements 
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ownership, history, and the like, under a very narrow DEPE 

program -- you still have to fill out the forms, file the fees, 

and go through the process. 

In a definitional change which would say, . "certain 

quantity of hazardous substances," whe~her you borrow the 

definition from the Right to Know statute which would deal with 

common package materials, whether you do a volume metric 

cutoff, or some cutoff, you would solve that perception problem 

in New Jersey that we face. Those of us who are consultants or 

counsel face the issue of trying to tell a facility, "But, gee, 

we don't store hazardous substances," and tell them they have 

to comply with ECRA because they have a closet with cleaning 

materials. And while it's no terrible burden, it gives New 

Jersey a bad impression, and it still costs them several 

hundred or several thousand dollars, and delays the transaction 

potentially several weeks. 

The problem, of course, anyone wi 11 recognize, is, a 

quart or a gallon or a drv~ of material could cause a 

groundwater contamination problem, but as you indicated in 

response to my initial cornm~nt, ECRA doesn't cover .every 

facility. It's not going to catch every problem. If you're 

trying to get the best focus, we think that would be 

appropriate. DEPE has told us time and again they feel 

constrained by the statutory definition. We think there's a 

time in the definitional section to say certain hazardous 

substances are not hazardous substances, whether it be volume, 

whether it be 'the form of the container, but something along 

those lines. We think that that would be very helpful. 

SENATOR McNAMARA: Lance. 

ASSISTANT COMMISSIONER MILLER: Maybe I should preface 

my opening comments in this: I'm going to try to act somewhat 

as a technical staff to both Committees on this without taking 

formalized positions, where I might have to take some things 

back, and, obviously, discuss them with the Commissioner and 

the Governor's Office. 
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SENATOR McNAMARA: We would appreciate that. 

ASSISTANT COMMISSIONER MILLER: I certainly want to 

react to what I hear in terms of what I might be able to 

synthesize the issue to. 

What Mr. Hogan is describing is really a fundamental 

change in what, I think, was the initial intent of the Act. To 

me, the initial intent of the Act was to say industrial 

property is not going to be allowed to be transferred until 

it's checked. If there is contaminated property that exists, 

under ECRA, we're going to clean it up before we allow that 

property to change hands. So, what had been occurring in the 

past, of generation after generation of just passing on the 

contamination problem until it literally hits somebody's well, 

and somebody had to de a 1 with it now because it's physically 

impacting a receptor people's drinking water has been 

impacted-- Now that problem would get addressed. That's how 

we were handling things in the Department in the late 1970s and 

the early 1980s. 

What the ECRA bill said was, "If you're an industrial 

establishment, we're go~ng to check your site.". It didn't 

matter what you were doi~g on that site. You could be running 

the cleanest operation in the world, but if you were handling a 

hazardous substance and you were doing a transaction, it said 

you were going to check that property. That was your 

responsibility. Fairness is not something that I'm going to 

comment on; that's your prerogative as the Legislature, and the 

Governor~s Office, to answer those very difficult policy issues 

as to what's fair. That's what the bill did. 

What Mr. Hogan is proposing switches that. It makes 

it a situation where you're going to focus on those people that 

may have actually caused the problem to have to go through 

ECRA. We would be missing, then, those situations where 

somebody is operating a clean business today because they're 

handling so few chemicals, but their property could be 
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seriously contaminated. And we would miss those if the type of 

change that Mr. Hogan is articulating was put into this bill. 

SENATOR McNAMARA: Richard Conway. 

MR. CONWAY: My name is Richard Conway. 

I appreciate the comment that Mr. Miller just made in 

response to Ed Hogan. I think it's correct that there would be 

a change in philosophy, but I think to a considerable extent, 

that's why a lot of people are here. 

NAIOP's major concern with ECRA is that as it tries to 

keep tenants in the State of New Jersey, as it tries to attract 

new businesses to come to the State of New Jersey. People who 

have either experienced or heard of the problems of getting 

through ECRA, basically say, "I don't want the DEPE reviewing 

what I do now, or what I'm ever going to do, in the way I've 

heard.". The only way to rebut that would be to change how the 

DEPE handles ECRA matters; to make decisions about sites and 

transactions that we don't want to go thrcugh ECRA. Is there 

some risk that some sites and some -: rans a-:tions wi 11 escape 

attention for some period of time? Certainly. But the 

Legislature made that choice as to some sites. Gas stations, 

for example, have been exempt from ECRA fro~ day one. There is 

no doubt that some gas stations are sources of considerable 

environmental problems. It's an appropriate decision for the 

Legislature to make; where to draw the line? We suggest that 

the line could be drawn much more narrowly than it has been in. 

the past. 

So, in reaction to Section 1, NAIOP has provided to 

the staff a recommended set of exemptions from ECRA that we 

believe should be included as, perhaps, a definition, and then 

in the applicability section there would be a statement, 

"except for the exempt transactions." We think that would be a 

very useful too 1. With that as a defined· concept, businesses 

outside of the State of New Jersey would be able to better 

evaluate whether or not New Jersey is going to have an impact 

on their transactions. 
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Like it or not, one of the things that have changed in 

the past two years is that many corporations have substantial 

in-house staffs. They rely on those staffs. They may not be 

as familiar with New Jersey law as a New Jersey practitioner, 

but they know what they've read. They know what they've 

heard. They know what they·v·e experienced in 1986. If we 

could go to those people and say, ~we've made a decision in New 

Jersey. We're not giving up on environmental issues, but we 

are prepared to invite you back to become a more reasoned 

process, to restrict the number of transactions and sites on 

which the DEPE will have review authority." They will, at 

least, think a little more seriously about coming back to New 

Jersey instead of saying, ~No way.~ 

As an enhancement of that, I note that in Section 1, 

in several of the definitions, the statute adopts DEPE' s new 

lexicon of cleanup plans and sampling plans. That lexicon --

remedi a 1 investigation, site assessments all of that 

language comes directly out of 3uperf·1nd. I'm sympathetic to 

the reason for that being there; an effort to become more 

consistent across a wide range of programs, but imagine the 

terror that that adoption wi 11 bring to those very companies 

we're trying to convince to stay, or come back. 

ECRA is now Superfund. The terminology is the same. 

The number of· documents that are required are the same. The 

number of filings, the number of expenses that are going to be 

incurred in going through the process have expanded. 

I don't think that's the message that NAIOP was hoping 

the statute would accomplish. Yet, I think it's inevitable by 

adding that language into the definitional structure. 

One last observation: In several sections of the 

definitions, a test is articulated that I know DEPE has been 

struggling with for years. That is that certain transactions 

would be exempted when, after the transaction, the assets 

available for the cleanup are essentially the same. I don't 
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think that definition works. I think it's a very difficult 

definition. It requires evaluations of law that are extremely 

complicated to make. When is a parent corporation liable for 

the environmental problems that a subsidiary m·ay or may not 

have caused, may or may not have inherited? In order to apply 

that test, some of those issues wi 11 have to be evaluated. 

That is by no means a bright line test. If the goal, again, is 

to improve the certainty, make it easier for companies to 

figure out whether ECRA will or will not apply as they plan 

their transactions and their deals, I don't think this does it, 

and if it doesn't do it, then, in fact, we haven't simplified 

it. Those businesses will sit there and say, "This is just too 

complex. I'm a big business. I can stay out of New Jersey and 

solve my problem entirely." 

ASSEMBLYMAN IMPREVEDUTO: Mr. Chairman, I just have a 

question, if I may? 

SENATOR McNAMARA: Yes. 

ASSEMBLYMAN IMPREVEDUTO: First of all, forgive my 

naivete or my ignorance. I've had very little experience with 

ECRA, so I'm going to ask you as you speak and talk about the 

problems, speak in layman's terms so some of us who are not 

directly involved in many of the ECRA things, can understand 

better. 

But, let me propose a question, something that goes 

back to what Mr. Miller says, covered by you. Certainly, you 

could -- and this is to Mr. Hogan-- It makes a whole lot of 

sense, very de minimus standards--

Lance, if I own an off ice building, and that off ice 

building was bui 1 t 50 years ago, and in that off ice building 

I've had doctors, a real estate company, a dentist just 

general office people -- but we had our own cleaning staff, and 

we had maybe a 50-gallon drum of floor cleaner, maybe another 

50-gallon drum of some bathroom cleaner: Do I come under ECRA? 
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ASSISTANT COMMISSIONER MILLER: No. 

just wanted to make sure. I was pretty sure. 

sure that I knew the answer to that one. 

(laughter) I 

I was 99 percent 

Absolutely not. 

Those type of activities -- the SIC codes associated with them 

-- are not on the list. 

ASSEMBLYMAN IMPREVEDUTO: Okay. Now, I want to sell 

my building. I've got a buyer who wishes to buy it. 

Naturally, throughout the years when that guy cleaned up, you 

know, he threw some of the stuff out, maybe out in the parking 

lot--

ASSISTANT COMMISSIONER MILLER Assemblyman, let me 

make it a real environmental disaster for you. 

ASSEMBLYMAN IMPREVEDUTO: Okay. 

ASSISTANT COMMI~SIONER MILLER Okay? Your building is 

in a suburban or rural area of the State. There's a septic 

system. The building is not tied into a sewer system. 

Immediately surrounding your building are residential homes 

using private wells. Yes, the cleaning staff took all the 

spent solvents that they used and put them where they always 

put them -- you know, your building's been there for a long 

time -- down the septic system. All the septic system does to 

those type of chemicals is move them from the septic system 

into the leaching, which is designed to put the water into the 

ground and get it back into the groundwater. It just so 

happens that it's taking all the chemicals with it. Now it's 

spreading out, and it's impacting all your neighbors' 

properties. 

ASSEMBLYMAN IMPREVEDUTO: Now that you've answered 

your question, can I ask mine? 

ASSISTANT COMMISSIONER MILLER Yes, sir. I'm sorry. 

I was trying to give you a hypothetical situation. 

ASSEMBLYMAN IMPREVEDUTO: Well, let's say that I'm not 

in that rural area, but, in fact, my office building is located 

on Route 3, a ten-lane highway. It's paved over. Yet, there 
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are some bushes around the edging to make it look nice, and a 

few trees and flower plantings, and some grass out in the 

front. And it's in sewerage, right to the sewerage plant -- it 

has a third level sewerage plant, you know, sewerage 

treatment-- So, yes, throughout the 30 years time, the 

maintenance man dumps his pai 1 of window cleaner, dumps his 

floor cleaner, into the dirt because he thinks he's watering 

the plants. Now I want to sell my office building. What 

happens? 

ASSISTANT COMMISSIONER MILLER I think I' 11 let some 

of the attorneys that would be representative of the buyers-­

MR. COHEN: Irv Cohen of Enviro Sciences. 

You wouldn't be subject, because what you had laid out 

before was rentals in the building that are not SIC 

applicable. The first test that you have to look for is your 

Standard Industrial Classification code, and none of the codes 

that you had mentioned fall into the statute. Therefore, you 

could sell your building. You could have-- Taking Lance's 

statement rather than your original one where you had a septic 

system and the material was dumped into the septic system 

inadvertently or advertently-- it's not subject. It does not 

fall under the Act. 

ASSEMBLYMAN IMPREVEDUTO: I got to tell you, when I 

bought a piece of property to build a building, the property 

was vacant forever. It was never built upon, on a highway in 

Hudson County. I had to go through an ECRA test to buy the 

property; to say that this property was clean. I'm saying, 

"Why? There was never anything on it." 

MR. COHEN: That's because people use the term--

Somebody said before -- I think it was Lance who had mentioned, 

let's try to get away from the word ECRA. Everybody has now 

pounced upon a word that is used as a generic term. People 

will call up attorneys, people will call up consultants and 

say'· "I need to go through ECRA," when it's not even part of 
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the decision. As Senator McNamara just said, it's an issue of 

banks that turn around and ask you to do due diligence. Ed had 

mentioned before that the passage of the Act causes people to 

now look at their property in a different vein, so the banks 

and lending institutions are turning around and saying, "I want 

an environmental evaluation." They, in turn, have called it 

ECRA, and everybody around that calls it ECRA. It truly 

doesn't belong there. It's just an environmental due diligence 

that you have to do as a buyer of a property, to see if you're 

buying a pig in a poke. 

SENATOR RICE: Mr. Chairman, based on that, the same 

property could be an elevation problem. I just had one 

recently. The guy made the same stuff for years. It was one 

of those nonenvironment type of things -- I think it was garden 

hoses -- and all of a sudden he dies, and the widow is there 

and bankrupt, in South Orange. It's the cost factor. Now 

whether the bank required it or someone else, the problem is 

that everything was test, test, test. She spent over $30,000. 

She has no more money. And you know what? Everything she was 

required to do was done. Then they said, "Well, we want to see 

if it has gone into the water." It was not going into the 

water. "Well, we're going to test it anyway." And you had to 

put these things in, get four. Four of those cost about 15 

apiece. It was about $45,000 more to test the water. 

The point is, she can't sell. It's sitting there. 

But then you find out, she's near a railroad, not that far 

away, and there's an elevation piece where water is constantly 

coming down. But a caution is, let's assume all her stuff is 

correct, and the problem is being created by some natural 

forces to cause the elevation situation. So what do you do 

then? I mean, you know, you say, "Well, trace the water 

back." I mean, that's more in line of what you're trying to do. 

ASSEMBLYMAN IMPREVEDUTO: To the average guy in the 

street and I consider myself to be that; I don't know a 
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whole lot about that stuff -- the problem is, you want to buy a 

building. You want to fix the building. You want to rent the 

building, and you've got to get in and do it quick, because 

time is money. You're paying that interest every month, and 

you're held up by someb~dy for 10 months, or three months, or 

six months. I'm talking about the little guy; I'm not talking 

about EXXON. The little guy in the street is affected whether 

intended or not. Everything we're talking about is, "I was 

affected by it directly." 

ASSEMBLYMAN ROONEY: Tony, one of the reasons we're 

here today is when the ECRA law was drafted, it gave the 

authority to the DEPE -- the DEP at the time -- to draft the 

regulations that went along with it. Nothing is in law. We're 

trying to codify it now. We're trying to say what's going to 

be. 

ASSEMBLYMAN IMPREVEDUTO: I understand that, John. 

But the point that I wanted to come to, in all honesty, there's 

got to be some type-- Y:: 1 can look at it and say, okay, there 

are certainly certain areas that are much worse than others; 

limited resources, limited funds. Who do we concentrate on 

first, the farmer who spilled the oil from his tractor for 50 

years and now can't subdivide his property? 

ASSEMBLYMAN ROONEY: But that's not in there -- SIC 

codes; the· Standard Industrial Codes--

ASSEMBLYMAN IMPREVEDUTO: John, let me finish. 

ASSEMBLYMAN ROONEY: Okay. 

ASSEMBLYMAN IMPREVEDUTO: Or do we look at the heavy 

duty guys that are really out there, you know, with serious 

problems? 

K E N N E T H H. M A C K, ESQ.: Can I perhaps jump in? 

Because I think what the Assemblyman--

My name is Ken Mack. ·I represent the CIC. 

I think what the Assemblyman is saying is something 

that goes to the very heart of ECRA. That is, no one from its 
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inception to now can look at it and figure out with precision 

what it applies to in terms of what transactions trigger it. 

I spent five years litigating with the DEP -- and they 

spent five years litigating with me in a case that resulted 

in the Appellate Division decision in which 13 out of 15 of 

their applicability 

but remanded for 

inapplicable. 

regulations were conditionally approved, 

the DEP to determine when they were 

A lot of those efforts have, with mixed results, found 

their way into the present draft of the bill, and each one of 

you, I think, has a package from CIC which includes draft 

language that I largely wrote. That represents an effort which 

I either promised or threatened both the DEP and a number of 

other people to do the last five years; that is to try to 

correlate the statute with existing corporate law. For 

example, the original statute and the draft that's now proposed 

contains the phrase, "as a trigger, the sale or transfer of the 

controlling share of the assets of an industrial 

establishment." That phrase as far as I know appears nowhere 

else in no other statutes on this planet. 

The problem with that is, when lawyers who are not 

imbued with the occult mysteries of ECRA applicability and 

believe me, it is almost that; I am a practitioner, so I should 

know. If you ·don't know what those occult mysteries are as to 

what is applicable, you cannot look at another statute and 

figure out what the phrase, "controlling share of the asset.s" 

means. Now, this is especially unfortunate, because the people 

that determine at the outset what the applicability of ECRA is 

are not environmental lawyers like me, or Angelo, or Eddie, or 

Richie, or Ed Lloyd. It's not us. It's a corporate attorney. 

They look at the corporate statutes. And as you' 11 see from 

the draft that we've prepared, all that we propose is simply 

correlating the ECRA statute with the corporate law of the 

State of New Jersey, the partnership law, and the other law, so 
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that you don't have to be an expert and know what the staff is 

thinking from one day to the next as to whether or not ECRA is 

applicable. 

I do not really want to put myself out of a specialty, 

but I also don't really snjoy listening to out-of-state lawyers 

and nonenvironmental l2··1yers look at the statute, and when I 

tell them what the DEPE thinks it means, they begin laughing. 

They say, "Hey, I'm n:~'t going to recommend that my client do 

business in New Jersey. I'm not going to let them buy property 

in New Jersey." Or, I get· somebody with an off ice bui !ding, 

such as yours, Assemblyman, and I tell them it's not 

applicable. They say, "Well, where does it say that?" It 

doesn't say that, so here you have this vast chilling effect on 

business which serve: no good environmental purpose, and which 

is easily soluable. 

SENATOR McNAMARA: Did you submit your-­

MR. MACK: Yes, I did. 

SENATOR McNAMARA: --and they were submitted to the 

DEPE and also to the AG's Office on Friday? 

MR. MACK: I understand that the DEPE and the AG-­

That's exactly right. 

SENATOR McNAMARA: Well, I daresay there's no comment 

as of yet from either one of them because I'm sure neither one 

of them have read it. 

MR. MACK: Well, actually, as to the DEPE, they've all 

seen something like this in my comments of the regulations 

which go back for months. 

It's not in any way a far out concept to say that this 

law should correlate with other laws. 

SENATOR McNAMARA: I. think that's a rather basic 

common sense recommendation, but you have to understand, this· 

Committee, at this point, is not going to be able to make a 

comment on it because it's just being handed out at the 

moment. So, it is very definitely something that-- And that's 
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the purpose of this hearing: to get all of those comments and 

take a hard look at them. 

ASSEMBLYMAN ROONEY: As the Senator said, we're going 

to have this hear i ::.1, another hearing, and a third he a ring. I 

think the importar::e of this issue is shown by the fact that 

we're having j o ir. ·~ sessions, and we want to do it quickly. 

We're going to c·. it at the same time. We're going to have 

both bills movi ·· ·_; through concurrently, because we a 11 agree 

that this is a ·,jor issue. It always has been, and its time 

has come. 

The DEFE is here, and I've had nothing but good 

reports back from the DEPE that they're willing to work with us 

on this issue, so I have no problem that we're going to resolve 

this. It may 10t be to everyone's satisfaction, and that's 

probably the ts st of good legis 1 at ion -- that the compromise 

comes out wher-~ nobody is satisfied with it, but at least we 

all have something we can all work with. 

I agree with Assemblyman Imprevedu to. I· ve seen the 

results. I haven't seen it in office buildings, but I've seen 

it in industrial areas. 

ASSEMBLYMAN IMPREVEDUTO: Buy a piece of property. 

ASSEMBLYMAN ROONEY: Yeah. But, again, you get into 

the historical issues and-- I could tell horror stories here 

all day, but I don't want to do that. We're here to try and 

pull this bill together. 

SENATOR McNAMARA: Wait a minute. Ed Lloyd? 

MR. LLOYD: Thank you, Mr. Chairman. I'd like to add 

my compliments to both the Legislature and the DEPE for holaing 

these hearings, and for proceeding in, I think, a very 

reasonable fashion to address an issue that's extremely 

important to the environment and to the economy of the State. 

I want to say a word about the applicability issue 

that we've been talking about. Then I want to move to a 

definition that's not in the definitions that I think needs to 

be. 

22 



I was involved in litigation that Mr. Mack referred to 

as well, and the result of that litigation was, in essence, 

that DEPE's regulations were upheld. The regulations were 

remanded to the Department, where all of us sat down and worked 

to come up with some bright line tests I think that the 

regulations that exist now include those bright line tests. 

That's what we're talking about here today -- administrative 

predictability. I think you can look at those regs today and 

have a very good idea of what's applicable. And, if you can't, 

the way to certify it is then to go to the DEPE and say, "I 

want a determination on applicability," and DEPE has gotten 

itself in a position to give you those determinations iQ. a 

fairly rapid and formal way, so that you are protected. And 

you can, if you're an out-of-state attorney or nonenvironmental 

attorney, get the answers you need. I think that that's an 

important point to make. 

I'd like to move to a definition that's not in the Act 

that I think needs to be. That regards what's called "special 

ecological receptors." That is the key phrase when we go to 

begin to discuss the ecologically-based standards that are 

called for in the Act, but it is not defined and I think that 

it has to be defined. 

SENATOR McNAMARA: Ed, I think that that's defined in 

Section 30. Now, I might--

MR. LLOYD: Mr. Chairman, the subject--

SENATOR McNAMARA: It's in the definition section that 

precedes Section 30. If you would take a look at that? 

MR. LLOYD: I will take a look at that, and it's 

possible that the draft I have does not include that definition. 

Let me comment on what I think ought to be in the 

definition, and I'll be happy to give additional comments to 

the definition that's there. 

I believe that it ought to be defined as the most 

sensitive species that's to be affected by the contamination. 
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Now we have human health standards that are established that 

are based upon humans being the most sensitive species. Those 

standards will cover a great number of the harms we will see 

from contamination. But there are contaminants and levels of 

contamination that affect other species at far lower levels 

than they affect humans. It seems to be that it is in those 

instances where the most sensitive species is the one that 

needs to be defined as the special ecological receptor. 

At one point, the language in Section 30 talks about, 

in establishing ecologically based standards, whether it 

affects the viability of a special ecological receptor. I 

think we need a definition on "viability" as well, because if 

we're talking about bright line tests and administrative 

predictability, we want to define our terms as carefully as 

possible so that there's not confusion or disagreement as to 

what those terms mean. 

With respect to viability, I would suggest that we 

talk about any effect on that special ecological receptor, 

including sub-lethal effects. When we're talking about a human 

health-based standard, we're not just talking about something 

that will kill a human. We're talking about something that 

would affect human health, would affect the reproductive 

capacity of humans. I think we need to do the same with 

ecological receptors. That is, if a sensitive species' 

reproduction system is affected, that needs to be the basis 

upon which we're going to define an ecologically-based standard. 

Mr. Chairman, I'll be happy to look at the definitions 

that are there, but those are some thoughts that we have on how 

to define receptor, and the viability and the impact on those 

receptors. 

SENATOR McNAMARA: Ed Hogan. 

MR. HOGAN: Yes, just to get back very briefly to the 

to ECRA the industrial establishment facility subject 

issue. I think Lance made clear the DEPE views it as a 

24 



single-pronged test. If, indeed, that is the case, we would 

suggest if it's going to be a single-pronged test -- if that's 

what the Legislature intends instead of a two-pronged test -­

to remove from the definition of industrial establishment any 

reference to hazardous substances, you have the regulated SIC 

code; you are an industrial establishment. Leaving it in 

causes confusion and exactly the kind of streamlining you want 

to achieve-- By leaving it in, it leads people to think that 

they don't have hazardous substances and creates the kind of 

ridicule that the statute has engendered, because everything 

you have is a hazardous substance. It leaves people with the 

impression it's a two-pronged test. If the Legislature intends 

it to be a single-pronged test, then it is just a Standard 

Industrial Classification number. If it means it to be a 

two-pronged test, it has to be a meaningful two-pronged test, 

and not an automatic one. Again, I think it's an issue where 

clarification would be useful. 

ASSISTANT COMMISSIONER MILLER: We're starting to 

bridge into the areas of streamlining the process, and we can 

either go into that now, Mr. Chairman, or hold that, because we 

have some ideas that we're working on to address those issues. 

SENATOR McNAMARA: This afternoon. 

I_rving. 

MR. COHEN: The issue with regard to the levels of de 

minimus classification of hazardous substances as Ed Hogan had 

mentioned before: Like all the other consultants that are 

working in this field, I don't think I've come across one case 

that we have been involved with, where a Standard Industrial 

Classification code applicable client ever even considered 

White-out, or toner, or anything associated with normal office 

operations, that has caused him, or her, or them, a problem. 

If, from a definition point of view, it is meaningful to 

exclude them in some form from our perspective from the 

environmental consultant's perspective -- since it's really not 
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something that has been considered in the past, I don't see 

where this is going to cause a problem in doing so with regard 

to defining it. If it makes it easier, that's fine. 

We've worked on many, many cases, and to this date 

this issue has never been an issue. If we had a SIC applicable 

code and there was no hazardous substances on the site as 

defined by the Act other than what Ed Hogan was talking about, 

normally this procedure is very short. It's a 

quick and simple application to the Department. 

filing; it's a 

If you want to 

consider these aspects as containing hazardous materials, you 

can file a negative declaration. The concept that Lance was 

saying before is absolutely true. What we're dealing with is a 

situation where the SIC code applicable party either has done 

something to the environment, or hasn't. If that company has 

not done anything to the environment, then these little added 

issues really become a nonissue. 

SENATOR McNAMARA: I would have to say that the worker 

Right to Know-- When I had my business, I had to have my 

secretary instructed because she was handling hazardous 

material in using White-out. That is the only area where I 

ever heard it mentioned. I've never even heard it mentioned 

until today, when it came to the subject of ECRA, but ECRA has 

such an incredible umbrella effect that I'm not surprised to 

hear anything. 

Richard? Excuse me, one second. Richard Conway? 

MR. CONWAY: A couple of quick points following up 

several that have just been made. First of all, I'll reserve 

my comment on the ecological receptor for a later point. I, 

personally, have serious reservations about getting into that 

whole set of problems, but I'll hold those comments. 

I'm very glad that the DEPE issues letters of 

nonapplicability. It's a helpful tool that they do so, but I 

don't take comfort in having the ability to go to them and ask 

whether or not a particular transaction is or is not subject to 
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ECRA. And, in fact, I can tell you the transactions that could 

have happened in this State have not happened, precisely 

because that was the only way to determine whether or not ECRA 

would apply. The businesses involved said simply, "Thank you, 

but no thar.)c_s. I'd rather not do the deal." A statute that 

has as its premise an impact on whether a transaction can or 

cannot occ-:r, that relies on the discretion of the Department 

to answer 

continue 

analysis. 

that question, 

~o do those 

does not help convince businesses to 

transactions. It is not a helpful 

~allowing that thought, Mr. Cohen pointed out that he 

has not had transaction sites that have had environmental 

problems from minimal hazardous substances used on that site. 

That onl supports the proposition that they should be removed 

as a te~~. Why? Because although some sites have come to the 

environrr.ental lawyers and those lawyers have analyzed are you 

an industrial establishment, hopefully they've either obtained 

a negative declaration or a letter of nonapplicability; many 

sites have not. And as written, the regulations and the 

statute permit the possibility that there are transactions and 

sites that have been subject to ECRA over the years, and have 

violated the law, at least hypertechnically, even if they have 

no environmental problems, because applicability is not an 

environmental problem-based test. It is a SIC code and a 

hazardous substance, and that's quite a concern because this 

law enables people to void transactions. Section 8, which has 

been preserved in this draft allows transactions to be voided 

for violations of ECRA. 

That's a terrible result if you're trying to plan 

transactions. It is a problem for the future, as the lawyers 

who seek to avoid a transaction perhaps for other reasons are 

searching for an excuse and find that there is a site with a 

covered SIC code that did use hazardous substances and did not 

go through ECRA. I would recommend that the right to void be 
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seriously curtailed, perhaps even eliminated. It's never been 

used. I don't think it provides the kind of advantages that 

were originally thought to be provided, and it is a serious 

impedi. ent. You talk to out-of-state counsel. You tell them 

there ~3 a right to void. Again, who needs it? 

SENATOR McNAMARA: Lance? 

ASSISTANT COMMISSIONER MILLER: In response to several 

poir; "". I know Rich didn't mean exactly what he said when he 

sai~ ECRA prohibits transactions, because ECRA does no such 

thi .':J. It just conditions any transactions that's subject to 

the law to go through the process. And, I'm going to pick on 

Rich. 

SENATOR RICE: Lance, I believe what he said is the 

pe ~eption of it in itself. 

ASSISTANT COMMISSIONER MILLER: Yes, Senator. 

Absolutely. It's these perceptions of ECRA that we have to get 

over. Sometimes I think we· re our own worst enemy in this 

St 2 te, bashing ECRA so much that everybody in the country-­

I'm on a national association of state officials; everybody 

knows of ECRA. In that setting, they're all very envious of us 

in New Jersey because we have the mechanism to deal with these 

situations in a laid out framework. They all have to get 

involved in these problems. They don't have a resource base to 

do it. Oftentimes, their answer when people come to them, they 

say, II I can't do it. They're going to have to decide on their 

own. 11 

All that does is postpone to some later date the 

issues that we're facing today in New Jersey.· So, if somebody 

transfers property knowingly because they're doing due 

diligence today, and they say, "Oh, I'm not really sure whether 

this is a big problem or not. I'll buy it.· Maybe I'll take a 

few hundred thousand dollars off the selling price," or 

whatever, what's going to happen down the road when that state 

now says, "No, I think that site's contaminated. You have to 
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clean it up"? Where's the litigation going to be then, or when 

EPA comes in and says, "Oh, it's time for us to investigate 

this site," because it happens to be on the surplus list of 

sites that they have to deal with? 

EPA defers to us in New Jersey. Not one ECRA site has 

been placed on the national priorities list in the State of New 

Jersey. Because they recognize our program. They recognize 

that we're de a ling with these problems and they're basically 

deferring to us. You make wholesale changes to this program: 

we're going to lose some of those types of benefits. So, we 

have to look at this as a whole. We're being very, T think, 

forward thinking in ECRA and in these amendments, to keep those 

aspects of the bill that are good. We're trying to add 

predictability. We're certainly a lot more predictable in this 

bill than we were in 1983. 

I've just spent the weekend reading our response to 

the comment document on the regulations that we talked· about. 

There are some additional non substantive changes t·:> that rule 

that we feel we can make to add even more clarity, based upon 

the comments that we received. So, we're always striving to 

make this law as clear as possible. 

The number of applicability determinations has come 

down drastically over the years. When I first got involved in 

this program, testifying before Assemblyman Albohn back in 

1986, we were clocking in 6000 of them a year. The past year 

we got in about 3000. I hope that's not all due to the 

economic downturn. I hope a lot of that is due to more 

clarity, to attorneys being able to point right to specific 

sect·ions of the regulations and say, "No, that deal is not 

subject." 

MR. MACK: Can I just make one very quick comment in 

response to both Lance and Ed Lloyd? 

First of all, I do not agree with the statement, as 

one who is a practitioner in this area everyday -- including 
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today -- that there is greater certainty in the law as wrought 

by the proposed regulations. No one I've spoken to really 

agrees with that statement or really professes to understand 

what those regulations are supposed to say. And I ask each of 

you, if you have five minutes to be fairly bored reading them, 

to read them and try to see whether you understand them, 

because they ought to be understood by a layperson. 

But the real point is that ECRA and the Internal 

Revenue statute are unique in having regulations that purport 

to say when a statute is applicable. There are no other two 

statutes that I know of that have regulations to apply here. 

Normally, you look at the statute and it tells you when it's 

applicable. If you need regulations to tell you when a statute 

is applicable, then either there's something wrong with the 

statute, or there's something wrong with the regulations, or 

both. In either event, it promotes the same sort of confusion 

that people have when they do their tax returns. ~f that is a 

good thing for New Jersey's environment or its economy, then so 

be it. If it's a bad thing, then it ought to be changed, and 

we've proposed how it ought to be changed. 

SENATOR McNAMARA: Some conclusions that you could 

draw is and I know it can't be the point that you're 

thrusting at -- is make it applicable to everything. I can't 

believe that t•m hearing that you want to simplify it. You'll 

put us all out of business. 

MR. MACK: All I'm say is that 

regulations to tell you when a statute is 

other statute in the world says on its 

applicable," and you can understand it. 

you shouldn't 

applicable. 

face, "when 

need 

Every 

it's 

SENATOR McNAMARA: Please understand the purpose of 

the hearing. We want to hear your comments, and, if we run at 

the rate of beating something to death for an hour per section, 

that today's meeting will never get past the subject matter of 

this morning's session. You have to understand that the 
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members of the Committee, I think, have comprehended the 

message. If not, it's all being recorded. We have staff, 

also, and I'm sure that we'll get additional comments from each 

and every one of you in written form. So, I don't want to make 

anyone feel I'm cutting them off, but, thank God we didn't just 

make it a plain old open hearing, because we would be here for 

three days. So, could we move on, Mr. Hogan, or do you want to 

make one last comment? 

MR. HOGAN: 

(laughter) 

One last comment, which is two parts. 

SENATOR RICE: Mr. Chairman, before you do that, can I 

acknowledge the presence of my colleague so he'll know at least 

I'll need some legal help over here? (laughter) 

MR. HOGAN: Very simply, I wasn't meaning to suggest 

the presence or the lack of presence of a hazardous substance 

caused a major substantive problem. It causes a definitional, 

impressionistic problem that I don't think is justified and 

anywhere related to the problems-- But, we'll address that in 

written comments. 

As to the transactions which we believe are really 

much more important, and which I think Mr. Mack has addressed 

in his comments, the BIA-- We've had a chance to look at some 

of Mr. Mack's comments. He's litigated those issues. We think 

they're clarified. I would point out that most of the focus on 

transactions has been on transfers. 

ECRA is also applicable on closures, or cessations of 

operations. We think that the draft legislation has some 

problems in not being specific. It would suggest that any 

filing of a bankruptcy triggers ECRA. A Chapter 11 

reorganization should not-- DEPE generally is not taking that 

posit ion, but the statutory change would leave the impress ion 

that not only would a liquidat i'Jn under seven trigger ECRA, but 

a reorganization under 11 would trigger ECRA. We think that 

would be a very bad idea. We think that needs to be 
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clarified. 

important. 

As to temporary cessations, we think it's 

We very much agree with Mr. Mack's comments and 

suggestions on temporary cessations. We think that's important. 

Finally, as to closures for health and safety reasons, 

which are separate closures: As written, OSHA shutting you 

down for failing to have guards on your machines could be 

considered a closure of the facility. Even if they shut you 

down for a day, it would be a health or safety closure. We 

don't think that should trigger ECRA. We think that the issue 

as to closures ought to be pure -- a cessation of operations 

when the business shuts down; not when the lease expires 

because you could remain in operations as a holdover tenant. 

You can cease operations prior to the end of your leasehold. 

It ought to be when the operations cease, not necessarily with 

a health or safety issue as broadly defined, or for that 

matter, a reorganization under 11. 

SENATOR McNAMARA: Randy, did you want to make a 

comment? 

SENATOR CORMAN: Yes, I just have a question for Mr. 

Conway. 

Earlier in your testimony you noted that there were a 

lot of tenants that your members have lost because of ECRA. A 

little while ago you indicated that there are a lot of 

transactions that have not occurred because of ECRA, and in 

prior hearings we've heard industry representatives who have 

said that we lost a lot of businesses. Businesses moved out 

and, consequently, we have lost jobs as a result of ECRA. Do 

you have any statistics or estimates as to how many 

transactions or how many tenants have been lost? 

MR. CONWAY: For those of us in this business that 

question has posed the most difficulty in trying to assemble 

answers. Part of the problem is the conf identia 1 i ty the 

relationships that we have with those people. Part of the 

problem is some of those people are presently in front of the 
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agency, perhaps on other matters. They may have left. They 

may be going through ECRA on one matter. They don't 

necessarily want to come forward and have their name put on the 

table, feeling as strongly as they do. I know of no way to 

readily assemble that. Yet, I can certainly say from personal 

experience that I am aware of many situations where ECRA -­

truly ECRA -- has been the deciding factor in whether to stay, 

go somewhere else, or to come into the State. 

SENATOR CORMAN: Do you know of any instances where 

people have come forward and didn't mind being public about the 

effects of ECRA? Maybe Mr. Hogan has--

MR. HOGAN: As a matter of fact, there's been a number 

of people that have come forward. There's a book that's been 

written by a member of a different association -- Commerce and 

Industry Association -- a fellow named Bruce Siminoff. It-'s a 

book that's supposed to be out in the next couple of weeks, 

which has compiled a number of -- you want to call them horror 

stories; the people who have been less hesitant to come forward 

and identify themselves. I believe that's supposed to be 

released for publication within the next two weeks. 

SENATOR CORMAN: Do you have any of that information 

that you could provide to us, or do we have to wait to buy the 

book? 

MR. HOGAN: There have been a number of newspaper 

articles and I'm sure that while I may not, I'm sure Mr .. 

Siminoff would be pleased to send those. I know there's been a 

number of newspaper clippings and a number of folks who have 

identified themselves would be glad to submit-- We would be 

glad to suggest to them they submit. 

SENATOR CORMAN: Does BIA have any estimates on how 

many j o·bs may have .been lost because of ECRA? Maybe through 

confidential surveys of your members? 

MR. HOGAN: The only one I know that's taken the time 

to do that has been a fellow with Stevens Institute, a Dr. 
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Merino who performed a statistical study. What I recall is, it 

was a study. It's very thick and large, and I don't recall the 

conclusion, quite candidly. But there was one effort at a 

scholarly study that I am aware of. I know some DEPE employees 

are pursuing advanced degrees, and I think they've used the 

ECRA program as a testing ground for their theories. Lance may 

have a thought on that. 

SENATOR McNAMARA: Lance? 

ASSISTANT COMMISSIONER MILLER: I think we also would 

want to look at the corollary to your question, Senator, and 

that's how many transactions has ECRA brought into the State? 

Because, sometimes people like the idea that they are getting 

finality in that the Department is saying, "This site is 

clean." Now, I'm going to come here. I can operate and know 

that as long as I don't contaminate that site, I'm okay. 

We did that down in Camden County with Campbell Soup 

and GE -- massive transfers going on down there. I know of 

another situation when Merrill Lynch was moving from New York 

City to New Jersey, they looked at two properties along the 

waterfront. One of them was subject to ECRA; one of them was 

not. Which property did they pick? The site subject to ECRA. 

Some of the feedback that I got on that was they liked the 

finality. They liked knowing that the Department had reviewed 

that and said; "Yes, that site's been cleaned up." We can go 

there without future liability problems." 

SENATOR McNAMARA: I'm sure they'd like it better with 

the bill, because it's going to make it that they're not going 

to have go back again when they go to sell it: 

ASSISTANT COMMISSIONER MILLER: Yes, absolutely. 

We're clarifying that point in this bill. 

MR. LLOYD: On that point-- There are very good 

points being made here. It depends on what the previous use 

was, not on what the future use is. 
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MR . MORRES I : I think you have to look-- Remember 

what Ed Hogan said in the beginning of this, and that's that 

there are a number of programs in place now that were not in 

place then, and there are a number of people doing the 

purchasing-- The bar is very knowledgeable in these issues 

now. In the situation where you have your office building, you 

would do your due diligence whether you're subject to ECRA or 

not. So your buyer would be protected in that situation. 

In the situation where you're going to make a purchase 

or not, whether it's ECRA or not ECRA, you're still going to go 

through the process of due diligence and review to identify 

whether or not there are any problems. Once you identify the 

problems, you're going clean them up to DEPE standards. So 

there's not really a big difference in the overall procedures. 

It's just the process becomes more cumbersome going through the 

ECRA process, quite frankly. 

SENATOR CORMAN: If I could ask a .follow-up question 

to Lance Miller? 

Actually, you had a very good point. Has the 

Department done any compilation, or have there been any 

estimate who may have come to New Jersey because they like 

ECRA? You gave me two instances. Are there more? 

ASSISTANT COMMISSIONER MILLER: Director Karl Delaney 

did his research thesis for his master's degree on why people 

do their business transactions -- tried to look at ECRA, and 

was that having an impact? There's a host of reasons. why 

people move around. Environmental issues, in general, are on 

that list. Foremost Karl, if I botch this it's because I 

read your study a while ago; feel free to jump up and correct 

me -- the labor market was one of the keymost factors. Making 

sure that they had the labor pool and at the price that would 

make their product economic a 1, was often at the top of that 

list. 
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Environmental things kind of fit into a secondary 

category, and then, certainly, you know, that's envi ronmenta 1 

regulation over a 11, ECRA just being a piece of that. So, his 

research indicated that ECRA would not have a major impact. 

Some of the studies that the Department of Commerce has done 

has shown a tremendous influx of new firms coming into the 

State over the years, to the tune of several hundred new firms 

coming in. Whether they • re locating because of ECRA was not 

asked. Again, it's probably because they're locating here 

because it's a good place for them to be logistically, and they 

have the right labor market for their given activities. 

SENATOR McNAMARA: I guess the problem that I have 

with that, Lance, is that I see a lot of influx in the 

administration type offices, etc., not manufacturers. And 

manufacturing, rightly or wrongly, has a perception New 

Jersey's not a friendly place to do business; that the 

Department in the past had a punitive type of attitude. I say 

in the past, because I really do believe that's past. So, I 

honestly--

This bill is not going to be judged on the book that 

is going to be published two weeks from now. I think a lot of 

the problems were when the bill was passed, no one, including 

the Legislature, the business community, or anyone involved, 

had any idea of what the impact the bill in the form that it 

was passed, would have. It's taken a long time to shake the 

system down, and I believe by working cooperatively that we can 

come up with something, as Assemblyman Rooney stated before, 

that is not going to make everybody happy. Everybody will most 

probably be a little bit unhappy, then that means we may have 

worked out may have -- worked out an artful compromise. 

I would like to move on to the second section since 

time is beginning to run. 

John, do you want to read that one? 
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ASSEMBLYMAN ROONEY: This is on the Section: ECRA 

process, use of preliminary assessments, site investigation, 

remedial investigation, feasibility studies and remedial action 

work plan terminology, notice provisions, and administrative 

consent orders. 

It's all yours, gentlemen. 

J 0 R G E 8 E R K 0 W I T Z, Ph.D.: My name is Jorge 

Berkowitz. I'm with Sadat Associates, a consulting company in 

Princeton. I'm representing ere, and it might be of interest 

to you that in one of my previous incarnations, between 19 83 

and 1986, I ran New Jersey's Superfund Program of which ECRA 

was a small part. 

As Mr. Conway has so adequately pointed out, Section 2 

does not streamline ECRA. It makes it more cumbersome. Not 

only does it mimic the Superfund process as a paradigm, which I 

don't think anybody in their right mind wants to do if they're 

really looking for streamlining and efficiency, 

step and that's the feasibility study step. 

it adds another 

The feasibility 

study step does not exist in the ECRA process presently, nor 

does it have to. 

Now, I think when we started taking a look at what 

made sense as an alternative to the process outlined in Section 

2, we came up with an outline, I don't know if this outline 

has been disseminated to you all, or not. 

And I thought-- I was feeling pretty smug because 

this thing made sense. What we basically did was, we said, 

"Well, what DEPE is going to do is establish some standards." 

What we need is a minimum· amount of DEPE approval, enough 

private initiative to keep the process moving with a pay-all at 

the end where the Department has an approval process at the 

end, where they can come in and say, "Yes, you did it righi," 

or, "You didn't do it right." 

Now, after feeling smug about this, I realized that we 

invented this back in 1984. It was called the "at peril 
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process." We did it for New Jersey DEPE because the regular 

ECRA process was being bogged down and mired in inactivity, so 

we allowed people to proceed "at peril" and basically following 

this paradigm. 

So, the point here is, this is not terribly 

revolutionary. This is what the Department is already doing in 

many cases. Now, again, I'm feeling pretty good because at 

least I'm consistent. Then I read Section 17 in your 

document. Section 17 in your document deals with immediate 

remova 1 act ions. Basically, your paradigm and immediate 

removal actions should be the paradigm for the entire program. 

What that means is, "private party, move ahead." It's 

essentially this paradigm: Private party, move ahead. We' 11 

give you the standards. You give us notice. You give reports, 

but you do not require our approval. At the end of the 

process, you're going to certify .that you've hit all the marks, 

all those marks that appear in the technical standards, the 

cleanup standards, and all the documents that DEPE needs to 

make this work. But at the end, DEPE will come in and audit 

the process to make sure that you've hit all those marks. 

Anytime during the process you want DEPE intervention, you can 

request it. Does that mean DEPE is in the dark during the 

whole process? Absolutely not. There are mandatory reporting 

requirements throughout. 

We would offer that as an alternative to the model. 

That's the paradigm that is a proven paradigm that doesn't work 

-- and that is the Superfund paradigm. While other people here 

can say by the use of· a term: preliminary assessment, site 

inspection, remedial investigation, we can put a new spin on 

it. The point is, when the Department has got to develop 

guidelines ·for it, there are canned guidelines they can pull 

off the shelf. And Superfund-- You can find prescriptive ways 

to do a RIFS, PA. You can find all prescriptive measures to do 

that. And if Lance is going to say, "Well, that's not what we 
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mean," the problem is that a lot of people in the consulting 

community don't have the insight of what Lance is saying, and 

they will propose a remedial investigation feasibility study a 

la the Superfund process, and it will drive the cost sky high. 

SENATOR McNAMARA: Lance. Did you bring any relief? 

(laughter) 

ASSISTANT COMMISSIONER MILLER: 

support. I feel it. (laughter) 

It's here. 

ASSEMBLYMAN ROONEY: I also have to add--

It's moral 

ASSISTANT COMMISSIONER MILLER: We had this debate 

last week. 

ASSEMBLYMAN ROONEY: Well, actually, I just have to 

add that Mr. Berkowitz comes from Mr. Sadat's firm, who was 

previously in the DEPE--

ASSISTANT COMMISSIONER MILLER: They bQth were. 

ASSEMBLYMAN ROONEY: I know. 

DR. BERKOWITZ: 

insights into the process. 

That's why we can give incredible 

ASSEMBLYMAN ROONEY: So, if they can't understand the 

process, it must really be bad. (laughter) 

ASSISTANT COMMISSIONER MILLER: Well, the other line 

that Dr. Berkowitz has also presented looks awful familiar to 

me in the form of the voluntary cleanup program that we 

announced ·in the beginning of this year. Mr. Berkowitz said 

that we're codifying the Superfund approach. I don't care what 

you call it. r· mean, you can call it a banana. The way you 

investigate a site is that process. 

Mr. Cohen can go and describe·· his details. People do 

preliminary investigations. If they find something, they 

delineate the extent or degree of contamination. That's called 

the remedial investigation. Once that's done, we then look at 

what your alternative is that you have to remediate the 

site. That's called a feasibility study. These are terms of 

art. 
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Jorge is worried about us pulling Superfund guidance 

off the shelf. I'd be the last person to do that. He reacted 

to that saying, "Well, I said I wasn't going to do that," but 

I've gone farther. We've proposed our State regulations, our 

technical requirements, defined each of these. They define 

what is required in each of these steps. One of the key things 

of why we feel we need to look at feasibility studies is when a 

nonpermanent remedy is being implemented. All too often in 

ECRA and other cleanups, we have contaminated soil being taken 

up and sent out of the State of New Jersey. 

Legislators, you know what your colleagues 

about that in other states. They want it stopped. 

are saying 

They have 

their Congressmen and Senators down in Washington pushing 

legislation that would prohibit that. We want it stopped, too, 

for environmental reasons. We feel that we should be dealing 

with these contaminants more on-site wherever possible, and 

where somebody isn't going to deal with the problem on-site, 

then we feel we should have an opportunity to review that 

before they implement a remedy that would take the waste 

out-of-state. 

So, we're trying to define when we're going to be 

involved. Anybody, be it in ECRA, somebody that would be 

subject to ECRA at some future point in time, or any company 

that's out there right now, can look at their property under 

this outline that Jorge presented -- that's also presented in 

our techni·cal regulations and our oversight regulations that 

codify the voluntary cleanup program go through that 

process, get the site clean, cbme to the Department and say, 

"We cleaned up the site. We'd like your approval of that," get 

that approval, and then if any time they trigger ECRA, all they 

have to certify is that they haven't had any new discharges and 

they're through the system. They're done. 

That type of approach is out there. This bill 

recognizes that. I think trying to come up with alternative 
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terms that have now become commonplace in the field through the 

last dozen years will be a mistake. 

SENATOR McNAMARA: Mr. Cohen. 

MR. COHEN: Many comments have been made before, 

concerning language that's used -- terms that confuse people, 

issues that go back to Superfund-related terms that are used, 

and how it affects the businesses as a whole. 

You're trying to focus on legislation that is good in 

its theory. The problem that has affected the businesses that 

are basically involved in the ECRA program or the environmental 

permitting programs, deals with fairness, equality, speed, and 

language. The reason why companies do not necessarily come 

into New Jersey as a manufacturing facility, is not only 

related to the environmental permits that they require to 

operate, which is onerous to them in their eyes, but the terms 

that are used here basically focus them on Superfund-related 

issues. I agree with Jorge and the concept of the at peri 1 

type cleanup. 

What is consequential about this procedure is the 

timing that it takes t') get through the process. Most 

companies that object to g•ing through the ECRA process are not 

necessarily objecting to the fact of what they get at the end, 

although there's a question as to the language of the piece of 

paper that is issued to them at the end which has to be 

addressed, but, it's the time that it takes them to get through 

from point A to point B, and point B being the end -- not the 

simple company who has a minor spi 11 or de minimus amount of 

material on his property. It is the one who has a major 

manufacturing facility that has substantial contamination, and 

the amount of time it takes to get through each individual 

review process at the agency level. 

The solution to it is very, very difficult. You can 

work with saying, "Okay, we wi 11 provide you with reports and 

we will do it at peril, and have the DEPE review it at the end 
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and put their stamp of approval at the end," but there's no 

registration process that exists to say environmental 

consultants have to be registered with the State and have to 

have certain qualifications to fulfill that function, although 

now there are some certifications that have been required of 

consultants working in certain areas. 

But the end result for the owner of the property is 

that he now has to pay a consulting firm to do the work. That 

report goes into the State and goes through a review process. 

In most instances, in heavily contaminated properties, it takes 

an inordinate amount of time. It's not saying that the 

required time to review the documents should be thus, or a 

certain amount of time, but, what happens is it goes in many. 

instances almost in a cycle of going from one department, to 

another department, to another department. That makes it very 

difficult to get through the process in its end result, trying 

to get the piece of paper that says that you have not cleaned 

up the property. Th~t has to be addressed in this section. 

If we go and use the terminology of doing RIF 

remedial investigati·m feasibility studies you will have in 

your hands similar to what we have with the Superfund sites 

right now. How many Superfund sites have been cleaned up in 

the United States? Very few. Most of them just go in 

reiteration, and reiteration of consultant to consultant to 

consultant I reviewing various options I and nothing gets done. 

The concept of doing it at peril, doing it properly, meeting 

the ,schedule, meeting the requirement that is put forth in a 

document that everybody knows what they're dealing with, will 

give you your end result. A quick, easy solution: a statute 

that is meaningful, and the end result a piece of paper that 

says, "Yes, this has gone through it. It is finished. We are 

done. We're not going to come back and hit you with another 

hammer for some other reason." 

SENATOR McNAMARA: Richard? 

42 



MR. CONWAY: I've said earlier my concern with using 

the CERCLA language. I won't repeat that, but I'll add that 

CERCLA is an adversarial-based process. It starts with 

something is wrong at a site. It's been discovered by an 

agency. It is rarely a true voluntary process. ECRA is very 

different than that. ECRA is a process that is not intended, 

at least as I read it, to be adversarial. That's what we have 

the Spill Act for. ECRA happens on transactions or cessations 

of operations. I think just that difference makes it difficult 

to use the same terminology regardless of how you solve what 

the investigatory process should be. Also, I think that in a 

nonadversarial process, the bias should be a little different. 

The DEPE often either indirectly or directly. as a result of 

history, takes matters forward in an adversarial manner. 

I question, for example, in Quest ion 4, why the DEPE 

should necessarily be the ~nes setting all the schedules, which 

is what it says? Why shouldn't an industrial establishment be 

permitted to propose a schedule? If the schedule is 

reasonable, why shouldn't that be accepted? 

The answer would be, "Well, it shouldn't be accepted 

if it's an adversaria l process," if there are bad people who 

have to be beaten up and told how to do things the right way. 

But I don't think ECRA should establish that kind of tone. I 

think ECRA should reject that kind of tone. It should become 

more encouraging. If business is going through this in the 

kind of premise we have, a transaction, a cessation -- as long 

as they're acting reasonably, I think the bias of the statute 

should change to an approval of that approach. 

I'll point out one answer to some of the delays might 

be to give greater power to the agency in ECRA to issue as many 

permits· in one-stop shopping as possible. That may be 

difficult to accomplish because of certain Federal requirements 

under some statutes. But, if this statute said, "Dear DEPE, 

When you issue an approval under ECRA, please issue at the same 
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time, all of the permits that you can approve or waive the 

necessity for those permits. Let's expedite this process," I 

think that would be a very powerful device to help, because 

there is certainly nothing more frustrating to many of the 

companies that go through ECRA to find themselves whipsawed 

between the different groups in the DEPE, one of which has as 

its very, very important agenda, getting the whole site cleaned 

up, another of which has as important an agenda, making sure 

their transition areas of wetlands don't get invaded, just to 

pick an example. Sometimes that whipsaw imposes as many delays 

as the actual substantive environmental problem itself. 

NAIOP had submitted to the staff some suggested 

language along those lines. 

Thank you. 

SENATOR McNAMARA: Irving? 

MR. COHEN: Just one added comment on what Rich just 

mentioned. There are actual regulations that oppose some of 

the things that are attempted within ECRA. I don't know if 

you're aware of that oi not. For example: on-site cleanup, as 

an issue; rather than take all the contamination that exists on 

a major piece of property and take it to another state, dig it 

up, and move it out. There have been issues of trying to clean 

up on a person's property, especially if you're dealing with a 

larger type operation. You cannot do that. You can do that. 

You can wait for the permit that might take you two years to 

achieve and, in the meantime, you're holding up the ultimate 

cleanup of that site because it is the antithesis of what is 

regulated upder the ECRA Act, and truthfully, that is not 

speaking to that issue. There has to be a mechanism to.bridge 

those gaps. There has to be a mechanism within the State to 

allow you, if you put in a program to clean up the site, 

on-site, that ECRA has the authority to turn around and say, "I 

agree with that approach. That approach is technically sound. 

It's going to do what it's supposed to do and here is your 

permit to do it. Let's get going with the cleanup." 
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SENATOR McNAMARA: 

the interim? 

Lance, do you have any comments in 

MR. MILLER: Listening to all of this, I only have one 

reaction, and that is that we need to make ·sure that all these 

people are on our mailing list and that we make sure we do a 

better job of articulating the changes we've been making in the 

Department to address all of these things that are being done. 

We recognize that permits are needed sometimes in relation to 

when a site is getting cleaned up. 

Well, I'll just call it the Doria bill because I can't 

remember what EMAP stands for right now that legislation 

that passed said that permits for cleanups are a priority for 

the Department. If someone feels they are hung up in the 

permitting process, all t~ey have to do is give a phone call to 

the case manager, and we' 11 look into it and try to get that 

permit issue reso 1 ved. We have the ability within the Site 

Remediation Program to issue discharge to groundwater permits, 

so if we're pumping up contaminated groundwater and we're going 

to put it back in the ground, we can do that ourselves, and we 

do so very quickly in those situations. 

We're not perfect as an agency by any means, but what 

we're doing is trying to resolve these issues. Everything that 

I've heard is not new. These are all existing problems that 

we're aware of. We are addressing them. We're making 

progress. We will solve the problem of the permits. The 

solution is not to have my case managers approve a wetlands 

situation where the remedy is going to be impacting on 

wet lands. My staff doesn't have the expertise in that area. 

We could make a wrong decision. If my staff had to develop the 

expertise and look into it, it would take an enormously longer 

time than going to the technical staff that has that expertise, 

getting them to review it quickly, and get the answer out. 

It's a matter of priorities. It· s a matter of the Department 

focusing its resources on what needs to get done. Those are 
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things that are happening. I think that's the extent of how I 

can respond to it. 

DR. BERKOWITZ: Jorge Berkowitz. I'll be brief. 

ECRA reform must accomplish t·wo things. It must move 

the cases through in a more timely fashion. It must be more 

predictable. In a rare moment, I'll concur with Assistant 

Commissioner Miller. The voluntary cleanup program is 

working. The MOA process is working. Why you need a different 

process that has the same objective, I have no idea. Why you 

can't build upon that process in this ECRA reform, I have no 

idea. I think it should be mainstreamed, and not something you 

should trip over incidentally. 

SENATOR McNAMARA: Any other comments? 

ASSISTANT COMMISSIONER MILLER: One other issue on 

Section 2. It's on page eight of the July draft, line seven 

through 12. This is the issue of when someone enters into an 

administrative consent order, that they would not waive-- I'll 

just read the sentence: "An admini strati ve consent order may 

not grant authority to the Department beyond that provided to 

the Department by law, and may not require an owner or operator 

to waive any right to appeal a Departmental decision involving 

the substantive requirements of a remediation or an issue of 

fact." 

What that says to me, as one of the two nonlawyers on 

this panel, is that we sign an administrative consent order 

and you have to remember what an administrative consent order 

does it allows the transaction to proceed. So we had 

Company A there now, they enter into an administrative consent 

order, Company B comes onto that property, they are now 

operating at that site. Company A has to go through· ECRA; 

that's what the administrative consent order is. They get to 

the point where a cleanup plan, a feasibility study, now is 

submitted to the Department. We review that and say we either 

agree, or for whatever reasons we feel that-- Let's use the 
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example where we disagree instead of doing alternative 1, 

you have to do alternative 3. The company says, "No, I'm not 

going to do that. I didn't waive my rights. I'm not going to 

implement that." Well, let's look at it from Company 8's 

standpoint. They signed this consent order thinking that site 

was going to be cleaned up. Now we're in litigation. That 

litigation can go 

wants to sell it. 

on for who knows 

Now what do we do? 

how long. Company 

I don't have the 

8 now 

answer 

to that question. Company 8, they're not going to want to 

implement the remedy that the Department wanted. That's 

Company A's responsibility. Company C is not going to want to 

buy the property because they don't know if anybody's going to 

clean it up, or what it's going to be cleaned up to. 

I think this provision causes some problems, not only 

for the Department, but for the regulated community-at-large. 

SENATOR McNAMARA: Mr. Hogan? 

MR. HOGAN: We've had an opportunity to review this, 

and a concern ·.-1e have with administrative consent orders is, 

first of all, to look back as to why consent orders exist? The 

original statu':e was based on the fallacious assumption you 

could either gat a negative declaration or an approved cleanup 

plan in the context of a normal business transaction. Facts 

have proven out that you can't do that. It takes iterations of 

sampling plans or remedial investigation feasibility studies, 

whichever term you want to use, before you get that, and ECRA's 

a precondition to be able to consummate a transaction. The 

, consent orders were invented, in essence, to allow rapid 

consummation of the transactions with ECRA compliance to follow. 

What Lance has identified, though, is an important 

issue which is missing from the reform of the statute, which is 

when you end up with a technical disagreement with the 

Department, you're left to have to pursue and get the 

loggerheads. And I'd be the first to admit that Lance and many 

of his people work very hard trying to minimize those. 8u t 
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there will be a time when you get into an issue where you get 

into loggerheads with the Department on a technical issue, and 

the Department is cast forever being a public agency that has 

more junior people than may otherwise be available to the 

private sector. But there will come a time when professional 

jealousies or technical disagreements are going to exist and 

you can't resolve those. 

What Lance is suggesting is, you ought to waive your 

right to do that if you enter a consent order. You ought to 

sign the ultimate blank check, and that creates a real problem 

the consent order was meant to avoid, which is to allow 

transactions to go forward. When you have a technical 

disagreement, your choice, often, is simply to go up to the 

Appellate Division, ask it to be certified as final agency 

action and, in essence, have the issue litigated through. 

One issue we haven't seen here in the bi 11 and which 

the Business and Industry Association of New Jersey would ask 

-- NJBIA. rather -- is that there be some form of alternative 

dispute resolution, some form of technical ability to litigate 

these is~ues, resolve these issues,. short of formal litigation, 

short of the administrative hearing process. What Lance is 

suggesting is, in the administrative consent order, you ought 

to hand over all your rights to challenge those issues, and my 

sense is, anything you do to chill administrative consent 

orders is going to undo the good the administrative orders have. 

The reason ECRA works, and I hate to use the term that 

would be too dramatic, but it extorts compliance. Companies 

jump through hoops because they need to get a deal done, and 

Lance loses that leverage when he enters a consent order, 

because it allows the transaction to go through. But recognize 

that the role of Legislature is to balance not only 

environmental concerns, but economic concerns and business 

concerns. Consent orders allow transactions to go forward. 

But if you're telling a company not simply are you waiving the 
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right, but you're going to enter the process, you're going to 

post financial assurance in the amount Lance and his people 

come up with, you're going to agree to stipulated penalties 

rather than other penalties a liquidated damages clause 

which we're all familiar with in the business context of what 

the violation will be you are agreeing to the jurisdictions 

of the State courts in New Jersey, if you don't follow the 

procedures. 

But, if you're going to give up your ability to 

disagree, Lance is retaining his right to te 11 you to dig up 

every foot of soil on the property and, mind you, he may not, 

but any piece of property could be a $50 million cleanup if you 

dig it down to as far as you go. To suggest that someone' s 

going to waive that, is going to eliminate the ability of 

business on the other side of this country, or the other side 

of the Atlantic or P3cifi:.:: oceans, to do deals in New Jersey, 

because the consent '"'rde~ process is going to be very chilled 

if, in essence, they ;;ave ::c sign a true blank check. 

SENATOR McNA~RA: Richard. 

MR. CONWAY: I would echo those comments, and I think 

NAIOP, in the drafts tha ':: it had provided to staff, included 

some language which created both a formal appeals process, 

which is sort of conspicuous by its absence from this statute 

-- there is no road map for when an appeal does or does not 

make sense and also suggested that an alternative dispute 

resolution is something to be encouraged. We did not put in a 

specific mechanism because, at the time, we couldn't think of a 

precise easy way to do it. But we suggested that the 

Department should pursue that, and I think in many ways they 

do. I think they have a lot of meetings. I think they are 

willing, and I know they are exploring the availability of 

formal alternative dispute resolution techniques. 

ASSISTANT COMMISSIONER MILLER: Thank you, Rich. 

MR. CONWAY: You're welcome. 
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ASSISTANT COMMISSIONER MILLER: Since you are the 

co-chair of that work group that we've established-- (laughter) 

SENATOR RICE: I have a question. You mentioned the 

digging and the digging, and the testing and the testing, but 

those things merely apply to inner city housing developments. 

Is that correct? 

MR. COHEN: Yes. 

SENATOR RICE: You mentioned before, the problem with 

constant testing. That's the problem I have. We plan to take 

a simple residential community and rebuild, although we know 

what's going to be there. So I just want to go on record, 

because I don't want the news and everybody to think we're 

talking only businesses. We're talking about how to develop a 

community in genera 1. That's what I've been carrying around 

for the last three years, even when the Commissioner Daggett-­

They couldn't come up with answers, but if this doesn't relate 

to it, I'm going to make sure I come up with one form, because 

it's obvious L1e de•, elopers and others know what the answer 

should be in testing. 

SENATOR McNAMARA: Ed Lloyd. 

MR. LLOYD: Mr. Chairman, with respect to the plans 

that Lance read about waiving the right to a substantive 

requirement: Mr. Hogan talked about technical disagreements. 

I think, if nothing else, the Legislature ought to clarify what 

they mean by substantive requirements. I mean, I share Lance's 

concern that we could be setting up a situation where we're 

going to litigate on the site forever and not get a cleanup. I 

think that's a major concern. 

But with respect to what Mr. Hogan said: If we're 

talking about narrowing the issues that are going to be left 

for dispute, we ought to do that, and we ought to do it in the 

legislation so that it's clear. At least we're limiting the 

area of disagreement that we're going to have post-ACO. I'm 

not sure we should allow any disagreement post-ACO, but if we 
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do it, we should narrow this definition so we know exactly what 

kinds of disagreements might have to be litigated in the future. 

SENATOR McNAMARA: Good comment. 

Angelo. 

MR. MORRESI: Mr. Chairman, we're pragmatic people, 

and we also don't like to get stuck in paradigms of a way of 

looking at things because that's the way they were getting done. 

Two things you have to think about, I think, is that 

over the past 10 years there are good general consulting 

engineering principles on how to go about investigating and 

cleaning up a site. Those principles are out there. There are 

cleanup standards that are proposed that people utilize in 

achieving those goals. There's also the premise as to why--

The .Department was most ingenious in creating the need 

for the ACO, because there was no other way of making a deal 

work. You know, you just sit back and think, why do you need 

an ACO? If you legislate to allow the transaction to take 

place, make the person who's going to make the transaction take 

place post the bond or whatever has to normally take place, but 

remove that obstacle. There's no need for an ACO anymore, 

because you've already put into the statute penalties -- the 

need for the bond and under what circumstances the transaction 

could move forward. The procedures are in place already in 

order to effect the cleanup. What more burdens or penal ties 

are necessary to make this deal operate or make the cleanup 

occur? It's just not necessary anymore. For me, another ACO 

may be $3500 to $5000 in preparation, but that's not the issue 

here. The issue is how do you make this thing move forward and 

be done with it so we can look to more important things. 

SENATOR McNAMARA: Lance? 

ASSISTANT COMMISSIONER MILLER: Senator, Angelo raised 

that point in a previous meeting. I think it has a lot of 

merit. The issue that I raised, though, still needs to be 

addressed because if you allow the transaction to proceed under 
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the legislation rather than posting bond or putting money into 

the fund that this bill creates, we still need to address the 

issue of when do they have the right of appeal. It's not, do 

they have a right? They do. It's when they have that right. 

All of our other environmental statutes, quoted at the 

State and Federal level that deal with cleanup have that at the 

end, after the site's been remediated. I don't think in my 

experience, the nightmarish cases that we have in terms of 

getting sites cleaned up are a 11 when we went to court and 

said, "Your honor, we can't agree on a remedy. Here, you 

decide." Now we're going to a judge that's trained in law, and 

weighing factors and trying to develop a compromise position, 

and that's what you get . 

. Well, a lot of times on remedies, a compromise remedy 

doesn't work. Somebody has to make the decision. To me that's 

what the Department and the executive branch is charged with. 

If we implement a remedy, and we get excessive, we've been 

wrong. When we seek cost recovery, we lose. That's the risk 

and the burden that we have to try to make our proper 

decisions. To me, that works. That gets the site cleaned up. 

If we went too far, if we did some things that were excessive, 

the person that's responsible doesn't have to pay for that. 

But, the site's still cleaned up. We have to recognize-- That 

burden's very strong for us so that we try to be very careful 

that we don't go too far. 

There's going to be technical disagreements. That's 

going to happen. I feel that that decision that final 

decision should rest with the Department, and if we have to get 

into a situation where we're going to debate whether the 

Department was right or not, that should be done more in a cost 

recovery action than in delaying the cleanups and moving 

forward. 

SENATOR McNAMARA: Mr. Hogan? 
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MR. HOGAN: I would simply note that Mr. Miller has 

identified the fact that in the Superfund Program it's a cost 

recovery action -- a decision made at the end. He suggested 

ECRA, if I understand it. That under a consent order you have 

a limitation of right to appeal technical issues, and the 

decision ought to be made at the end. The problem is, in the 

ECRA program, if the Department has made the private party go 

too far they don't get to recover their costs from DEPE. All 

the costs are borne by the private party, so there isn't a cost 

recovery action. Whereas-- And he identifies-- The agency is 

very careful when it's spending public money, but when it's 

private money, maybe we don't have to be so careful. 

And the threat, although it has been a threat rarely 

used, that there be litigation -- and there • s nothing wrong, 

necessarily, with disputes; we suggest alternative dispute 

resolution as an alternative. But people have rights, and in 

essence if you're saying you have to waive all your rights, and 

appeal at the end, it's going to be a hollow victory if the 

Department's caused you to go too far, to move too much soil 

because you're not going to be able to have a cost recovery 

action. And you don't want to eliminate the Department's 

motivation to be responsible, because their mission is to look 

at protection of the environment and not necessarily have the 

ability or the motivation, necessarily, to weigh factors, 

particularly when it's not their money as compared to when it 

is their money. 

ASSISTANT COMMISSIONER MILLER: Ed, I was addressing 

the situation where the responsible party wouldn't do the 

work. You • re addressing it where the responsible parties are 

doing the work. Well, if they're doing the work, that means 

they agreed reluctantly or whatnot with the Department to do 

that work. That issue is, I think, irrelevant. 

SENATOR RICE: Yeah, but the costs--
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MR. MORRESI: I have to make a statement that we have 

to get away from this thinking that everything should be 

litigated to come to some conclusion. I think there should be 

another way of dealing with the issue. 

SENATOR McNAMARA: Yeah, actually I think ECRA stands 

for the permanent and it really should be definite -- definite 

in different letters because it looks like an act of a 

permanent employment of consultants and attorneys. 

MR. MORRESI: Could I make one other statement on the 

issue of cleanups and remedies? 

There is, although I think Lance and I probably 

disagree on this one-- If there are prescribed standards to be 

met, as there are, it seems to me that if we reach those 

levels, the Department shouldn't be too concerned how we do 

that. And that's really where the private rights and the 

private parties-- You may debate whether or not they're going 

to ship the soil to Michigan, or you're going to incinerate it 

on-site, but that becomes a private party issue in a lot of 

areas, and it seems to me that if we can get to that level and 

we've cleaned up the site, what more do you want in that area? 

SENATOR McNAMARA: Irving? 

MR. COHEN: The ACO is a mechanism that consultants 

try to avoid when recommending an action of a client in the 

ECRA process.· They try to avoid it, because it really is a 

nonrecourse position for the consulting end side of the 

negotiations. When you sign an ACO presently, you can walk in 

and have a very good discussion technically with a case manager 

or even a supervisor of the case manager. If they are set that 

this is the way they want to proceed, and you have tried to 

convince them otherwise, you lose, because they will hold up to 

you the fact that you signed the ACO, and you will do it that 

way. 

I think it's important to focus on what was just said 

before, which is the end resu 1 t being the standard to which 

54 



you're going to shoot for is what is important. You cleaned up 

the site to that standard. If somebody comes in with a novel 

mechanism to do that that costs two cents versus $10 million 

and actually works and works with all the environmental 

safeguards that are required, that should be absolutely 

something that should be considered. Even if it's not proven 

today, if it's the risk of the private party to take that risk 

to try it, and he can save that money to do it and can achieve 

the goal, he should be allowed that opportunity. The ACO does 

not allow you that opportunity. 

SENATOR McNAMARA: Richard? 

MR. CONWAY: An important thing, to take a step back 

on ACOs, focus on the impact of the very approach we just heard 

articulated. You can appreciate that the Department has a 

dilemma. It has the res pons ibi li ty for making sure sites get 

cleaned up. It doesn't want to engage in a legal battlefield 

on whether or not something is clean enough. 

advantagF· in that battlefield that they 

ACOs give it an 

don· t want to 

surrender, for understandable reasons. But more is at stake 

than ·merely that site, because it is the companies that have 

been through that battle once and have lost that will not come 

back, because they don't need to waive their rights in other 

states to do business. In New Jersey they do. They don't have 

to surrender the ability to challenge the DEPE's decisions in 

other states. Here they do. 

That's a cost that weighs very heavily on them, trying 
to explain to a businessman why it is he really doesn't have 

much of an option in the discussions with the DEPE. Yes, you 

can ask for meetings. Yes, if you work very, very hard, and 

very, very long, eventually you will get the attention of some 

overburdened senior staff of the DEPE to come to a. meeting 

where they are presented with the very difficult task of how to 

assess what's the right decision. Do they rely on the judgment 

of their technical people who are hired by the State, have a 
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mission, are "unbiased," but may not be experienced as the 

other side -- the business community's hired guns who may or 

may not have the credentials, who may or may not be right? 

That's a very daunting task, and I don't envy them 

that. I engage in that battlefield all the time. When the 

dust is settled and it's over, the business people sit there 

convinced that they did not get justice. They did not get a 

hearing on the merits of what was at stake. They got a, "You 

have no choice. You signed the ACO. Do what you're told." 

It's important that we countermand that vision in this statute. 

SENATOR McNAMARA: It makes me wonder where all of -­

maybe not you individually, but all the groups that you're 

representing. Where the hell were you in 1984? 

MR. MORRESI: Mr. Chairman, just a brief comment. 

If you've signed an ACO, you've committed to do a 

cleanup. You then come up with a process that's going to save 

you $10 million. There's nothing to prevent you from going 

bac < to '::he Department with that process and saying, "We have 

an alternative here. We can save some money." There's nothing 

to prevent you from renegotiating that ACO. I don't think the 

issue is that there's a different technique. The point is, the 

Department's making the decision that that's not a technique 

that's going to do the cleanup. I think the decision on doing 

the cleanup has to remain with the Department. 

SENATOR McNAMARA: Mr. Impreveduto? 

ASSEMBLYMAN IMPREVEDUTO: That I can't 

What's wrong with the permanent risk philosophy? 

understand. 

What's wron-9 

with saying, "Look, we're concerned. There's a problem here. 

We want it fixed, and this is the state to which it must be 

fixed. Fix it." Now, what's wrong with that? 

MR. LLOYD: There's nothing wrong with that, and what 

the ACO does is--

ASSEMBLYMAN IMPREVEDUTO: No, no, putting that aside--
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aside. 

MR. LLOYD: Well, I don't think you can put that 

I mean, the point is you've got a problem. You've got 

a set of standards that you have to fix it to, and you want a 

transacL ,.on to go forward. We need some guarantees that that 

cleanup's going to be done. We need some financial assurances 

to make sure the cleanup is able to be done, and the ACO is the 

mechan >m to ensure that. I don't think there's anything wrong 

with · 1at process. The Department's got to make the decision, 

becau.~ they have the expertise to do it as to whether that is 

goin~ to be-done to the standards that they've established. 

ASSEMBLYMAN IMPREVEDUTO: With all due respect, the 

people in the Department aren't the-- There are many 

knowledgeable people in the Department. But they might not be 

the mly experts in the field. Maybe there are other experts 

in t!~e field who may be more knowledgeable, okay? Maybe there 

are people out there that, as someone said -- and I forget who 

it Has that there may be another way to make the widget. 

So, if they find the way to make the widget, and you might not 

necessarily or your experts in the Department may not 

necessarily agree with that, I don't see why you'd stop them 

from doing it. Why is that? 

MR. LLOYD: I think that discussion has to occur at 

the ACO stage, because if it doesn't, then the transaction 

isn't going to go forward. Those are the kinds of things that 

should be presented to the Department at the ACO stage when 

you're making the judgments about what the financial assurance 

is and what the remedy is going to be. The Department can then 

evaluate whether that cleanup can be done. 

ASSEMBLYMAN IMPREVEDUTO: Because you hold the hanuner 

at that point.:..- If you don't like what they're doing, the 

hanuner comes down. 

MR. MORRESI: If the penalties are in the statute, why 

do you need an ACO? Why do you need another layer of 

government to impose additional penalties? 
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ASSEMBLYMAN ROONEY: I just want to interrupt for a 

minute. I just want to go over the time schedule that we have. 

We're going to be breaking at 12:30 promptly. We'll 

bE coming back at 1:30 for this hearing. I, unfortunately, 

hc~e a meeting with the Speaker at 1:30, and many of the 

Assemblypeople have Committee meetings at 2:00. Those of the 

, . ,sembly Committee that can come back at 1:30 to continue the 

earing, if you can come in and out before your Committee 

eetings-- I have a Committee meeting, myself, at 2:00, but 

there·~ a public hearing, so I should be able to come back and 

forth throughout that procedure. 

We will continue the hearing exactly at 1:30, and 

whatever point we're at, Chairman McNamara will decide what the 

agenda will be, and how it will continue, just so that it's on 

the record. And all the members of the Committee and·everyone 

else -- the public -- will be getting copies of the transcript 

as soon as we can get them out, so we can refresh ourselves. I 

just wanted to let everybody know what our schedule is. I 

appreciate brevity from this point on to get on to the next 

topic. 

SENATOR McNAMARA: Irving? 

MR. COHEN: The ACO is normally signed before anybody 

knows what's on the site, and one of the problems that you have 

is that you've signed it without knowing what kind of 

contamination you're dealing with. You cannot propose a remedy 

at that point or even discuss a remedy at that point. 

What I was trying to focus on before is the fact that 

if I have a black box, and this black box t have proven to work 

in the laboratory and it's something that I, just as an 

inventor, came up with. I don't want to share it with 

anybody. All I want to do is tell you· that if you put this 

dirty stuff in from this end, out comes clean stuff at that 

end. I guarantee it. My client, who is the private sector 

person hiring me to do it, will allow me that option to try it 

on his property. 
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If I went in to DEPE tomorrow, and said, "Here's my 

black box. I want to use it on this property to clean up this 

site for the ACO." I can guarantee you I will be turned down. 

It is not something that deals with whether or not we have to 

put in the funds as a bond. The bond is in place. Assuming 

that an ACO was signed, the bond is in place. My client has 

elected to try that. If I tried to do that in the time clocks 

that are set within the ACO process, I probably would be turned 

down. 

SENATOR McNAMARA: Lance? 

ASSISTANT COMMISSIONER MILLER: I would suggest that 

you try. You might find the answer is ver~ different than your 

perception. 

SENATOR McNAMARA: I'd like to invent the black box. 

(laughter) 

ASSISTANT COMMISSIONER MILLER: So would I, Senator. 

Those black boxes are corning on the market, and we 

spend a lot of time keeping up on those black boxes so that we 

can approve innovative cleanups. Those innovative cleanups are 

what we want to see, because that's dealing with the problem on 

the site, not sending it out-of-state. 

Our staff is dedicated. It's knowledgeable. These 

people are coming out of school with the appropriate degrees. 

Yes, they get baptism under fire with the large number of cases 

they handle, but that also is an advantage because it allows 

them to see a lot of different problems. Their 

is very steep, and over a short period of time. 

learning curve 

If it wasn't, 

all the people that are here at the table -- some of them --

and behind me, wouldn't be hiring them all, and hiring them 

very quickly with one, two, or three years of experience. Now 

they go out and all of a sudden they have a greater aura of 

expertise because they're a private consultant. 

No, that expertise was developed while they were in 

the Department. We also are able to maintain some of those 

59 



people in the Department. We have a large number of people 

with 10 or more years of experience in this field. Ten years 

of experience in site remediation is a 

been around that long. 

SENATOR RICE: Mr. Chairman, 

argument. Let me just say, I'd like-­

inaudible) 

lot, because it hasn't 

that's a frivolous 

(remainder of sentence 

I'm a former Newark police officer. We had 15 years. 

Everybody went to Newark because we are busy, and we • re even 

more busy now since they cut it in half. And you're right. If 

you go to the Essex County Prosecutor • s Office to serve the 

department, your township, and everyb?dY else, you're going to 

find they hire Newark policeman like that because they know 

what they're doing. You know, we have homicides regularly. 

But the problem is, because of that bui 1 t-up experience and 

cutbacks, the crime problem we have today, in my estimation -­

I'm speaking as one who lives there, and that's my background 

has compounded itself into a worse problem. It doesn't mean 

we wouldn't have the problems we have today, but I really feel 

in my heart it would have been less of a problem, although more 

than years ago. 

So, my point is that you may build that experience up 

and everybody's getting this overload. I had 100 

investigations a month as a detective. I did, myself, but now 

we have to take those things and say, "Well, no suspect. Put 

that in the file." 

So, I just wanted to say that the argument-- I didn't 

want the Committee to buy into the argument 

SENATOR McNAMARA: I think, Senator, Lance was trying 

to make the point that after they have two or three years of 

experience with the Department, that once they go into private 

enterprise, they're deemed to have a higher level of 

credibility than those who have been with the Department for 

eight or 10 years. 
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SENATOR RICE: What I got from them, Mr. Chairman, is 

it was clear to me that what he was saying was that this great 

work load gives them that experience quickly. I'm saying that 

great work load is starting to create a backlog in the system 

and delays what we have to do in terms of approval. That's the 

aspect I'm dealing with. 

SENATOR McNAMARA: Ed Hogan? 

MR. HOGAN: I would just be very brief. Just a note 

that I think that much of the perception of ECRA is because the 

industry has not been litigious. I've been involved in more 

than 300 ECRA matters, and I know of only one that has been 

fully litigated against the Department between private 

parties, yes, but not against the Department. I think that 

many industries have spent $30,000, $50,000, $150,000, 

$350,000, $500,000, often in response to technical demands. 

There are enough pressures to do the deal, or if you've done a 

consent order, the pressures of financial assurance sitting 

there, or private pressures to comply with the Department's 

request. 

It is not one in which industry has been very 

litigious, and, in fact, I think that much of the resentment of 

the program is that there has not been an effective mechanism 

to litigate either against the Department, or to disagree with 

the Department. People cater to the demands and suggest that 

we need to cut back on the ability of the private sector to 

exercise their rights. I think this sends the wrong message, 

and I really do think that industry has not been litigious or 

anywhere close to litigious as they have been in other programs. 

SENATOR McNAMARA: I would hope that whatever the 

Committee comes up with to resolve the problems does not 

encourage more litigation. I really and truthfully would 

rather have the environment cleaned up with less litigation. 

MR. HOGAN: I think we all would. 
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SENATOR McNAMARA: 

that direction. 

There's too much money spent in 

The next issue is the landlord/tenant issues. 

Richard? 

MR. CONWAY: We have a concern with the choice made by 

the Legislature in this draft on allocating the responsibility 

between landlord and tenants for common areas. 

That is a difficult choice to face. I think DEPE has 

debated in many forums what is the appropriate choice, and I 

think the answer they have routinely come up with is, 

essentially, landlords and tenants are both liable. It seems 

to me, your choices could be to say 

common use are not part of the 

Therefore, neither the landlord nor 

with them at all, ever. 

that areas that are under 

industrial establishment. 

the tenant have to cope 

Another approach would be the DEPE's approach, an area 

used by any tenant that is an industrial establishment stays 

part of the industrial, and is triggered whenever a trigger 

occurs whether it's the landlord's trigger, the tenant's 

trigger, and we'll let the dust settle where it is, whatever 

the lease says, whatever the parties work out, whoever ends up 

signing the consent order. 

I think one of the reasons that change has been 

proposed is because that leaves sometimes an unsatisfactory 

taste in the mouth, particularly when one tenant ends up 

dealing with a problem that may have been caused by other 

tenants who use the same common area, but just didn't have the 

good fortune to trigger ECRA, or preexists, and may have been 

there by a prior owner of the site who sold it to this 

particular owner. So, I can appreciate why some change was 

considered. 

To take the third approach that has been proposed here 

is that it's not a trigger when the tenant starts an ECRA 

proceeding. We' 11 hold it until a later point in. time. When 
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the landlord triggers ECRA it is to create some real 

possibilities of future problems of uncertain dimensions. The 

tenant will be gone -- may be gone, and the landlord now has 

to deal with that problem in a situation where maybe the site 

has gone through ECRA on other occasions by other tenants, but 

the common area is left for him to cope with. 

I don't think that's the appropriate choice. I would 

suggest one of the other two choices. I think that probably in 

the mix of issues that are on the table, leaving the present 

approach of-- Essentially, however the parties have allocated 

the risks between them in the lease, ends up being the party 

coping with the site--

SENATOR McNAMARA: Anybody else have any comments? 

MR. MACK: Yes, very briefly, because I know we're 

going toward 12:30. 

We would. simply suggest taking out the last sentence 

in Section 16. We think that leaving until later for the 

landlord any common area cleanup is simply a snare for the 

unwary landlord and is simply one of those things which is 

going to scare people. We would suggest that you're not losing 

anything because, as always, ECRA is not the only environmental 

statute far from it -- in the State of New Jersey. It's 

limited on its face. It shouldn't be used to scare people. It 

shouldn't be used as a snare. We think that taking out the 

last sentence of Section 16 would render it into something that 

was predictable, clear, and fair to both landlords and tenants. 

SENATOR McNAMARA: Ed? 

MR. LLOYD: Mr. Chairman, our concern with the 

paragraph is the area under the exclusive current control of 

the tenant. I think that the judgment here should be made 

based upon the conduct of the tenant, not that portion of the 

property that the tenant occupied. I think they could litigate 

forever what was under the exclusive current control of the 

tenant. I think it's the tenant's conduct that we ought to 

63 



worry about. If the tenant's conduct led to contamination that 

migrated into a common area, it seems to me that tenant ought 

to clean up that common area. If the tenant's conduct led to 

contamination of a portion of the property of another tenant, 

it seems to me that tenant should clean up that area. So, I 

think that the focus of this should be on the conduct of the 

tenant, not upon what area of the property the tenant 

exclusively controls. 

SENATOR McNAMARA: Ed? 

MR. HOGAN: We're very happy to hear that 

environmental groups are supporting liability only related to 

conduct, because ECRA gets-- you're ECRA, you're it and 

whether you have a problem that has not been conduct related, 

it's a status statute. This is the one issue we have . found 

most problematic. You're ECRA, you're it. You inherit the 

problems on that piece, wherever you are -- whether you're the 

owner or the operator. Whenever you trigger ECRA, you have 

triggered ECRA for all the historical problems on that 

property. 

Indeed, we welcome the environmental groups in 

supporting the position of industry, but ECRA should only be 

related to the conduct of the current operator, and not be one 

which attempts to take the burden off DEPE's back as the court 

articulated in Superior Products v. National Lead you're 

ECRA, you're it and allow you to have to try to chase 

everyone else. I hope that's the tone of Mr. Lloyd's comments. 

MR. LLOYD: Mr. Chairman, if I may, I think I'd better 

clarify. There's always a ooncern in having another lawyer 

interpret one lawyer's statement. 

My statement was with respect to tenancies, not to -­

as Mr. Hogan has translated it the entire scope of ECRA. 

There's a difficult problem with tenancies there's no 

question about it dividing the liability between the 

tenants, the landlords, and among tenants. I think that's why 
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we think in that instance, rather than try to talk about who's 

had exclusive control of a certain part of a property, that you 

look to tenant's conduct. I don't extend that--

SENATOR McNAMARA: I think your comment, initially, 

was narrow enough, but I appreciate Mr. Hogan's skill. 

ASSISTANT COMMISSIONER MILLER: Mr. Chairman, the 

Department supports this Section, where any modification to it 

results in clarity to the tenants and landlords, so that the 

Department wouldn't be blamed for having to make these 

decisions. 

statute. 

This is an area that needs clarification in the 

We could support Section 16 as it's written. We 

could support modifications as long as there's clarity. Right 

now, this is an area where the Department, I think, unfairly, 

is often 

things. 

rather it 

criticized. We have to get in the middle of these 

We don't like to be in the middle of them. We'd 

be clear as to what their responsibilities are. 

SENATOR McNAMARA: I get the mes•age. 

Interim response actions under ECRA, Section 17. 

ASSEMBLYMAN ROONEY: Second team coming in again?. 

SENATOR McNAMARA: Yeah, I noticed Chemical Industry 

is the only one that keeps on rotating the batters. (laugher) 

By the end of this afternoon, 

going to look like they've been 

ASSEMBLYMAN ROONEY: 

(laughter) 

the other five panel members are 

through a war. 

Especially Lance Miller. 

DR. BERKOWITZ: I'm Jorge Berkowitz of CIC. Again, 

I'd just like to reiterate my previous comments that I think 

this section makes particularly good sense. I think a lesson 

could be learned that's more generic and broadened, not to 

include.this section, but the overall process. I think it's to 

be commended, and we support it. 

SENATOR McNAMARA: Is there anybody else on the panel 

that wants to say something supportive of the bill that we 

drafted? (laugher) 
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ASSEMBLYMAN ROONEY: Quit, while we're ahead. 

ASSISTANT COMMISSIONER MILLER: Absolutely, Senator. 

Absolutely. 

SENATOR McNAMARA: Uh oh. I didn't want to hear it 

from you. (laughter) 

Any other comments on Section 17? 

Ed? 

MR. LLOYD: One comment, Mr. Chairman. 

Generally I don't have a problem with it. I believe 

that the phrases at the end-- The last sentence: "The 

Department shall not require that additional remediation be 

undertaken at an area of concern subject to interim response 

action," and I would end it there. Put a period there. The 

last two phrases say, "except when further remediation is 

necessary." It seems to me that those are superfluous, and may 

create questions that we don't want to create or uncertainties 

we don't want to create. 

The Department should only require additional 

remediation if the standards haven't been met. That's all I 

think that needs to be said. If the temporary remediation did 

the job, then nothing more is needed, and I think the last two 

phrases there add confusion rather than clarity. 

SENATOR McNAMARA: Lance? 

ASSISTANT COMMISSIONER MILLER: There's going to be 

times when you're going to want to take an interim response 

action that is not going to achieve compliance with the 

standards. This language was designed to reflect that. You 

can have a situation where you may have very high levels of 

contamination in a lagoon, where you're going to go in and 

remove that lagoon right away. That would be an interim 

response action. You would evaluate the underlying soils as to 

whether or not you actually need further remediation to bring 

that into compliance with the standards. Saying that an 

interim response action needs to be in compliance with the 

standards, I think, is excessive. 
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MR. LLOYD: I wasn't saying that, Mr. Chairman. If I 

wasn't clear--

ASSISTANT COMMISSIONER MILLER: I'm sorry. 

MR. LLOYD: All I was saying is that we agree you 

should be able to take an interim response action. If that 

response action gets you in compliance with the standards, the 

Department needs not do anything further. We agree with that. 

I think that the Department reserves the right to do something 

further if the standards are not complied with, and I'm 

suggesting that the two phrases at the end lend confusion, not 

clarity. 

SENATOR McNAMARA: Irving? 

MR. COHEN: I think the section as written is clear. 

It does what you want it to do, and it achieves the goal. 

SENATOR McNAMARA: Jorge? 

DR. BERKOWITZ: Just one comment. 

I think that it's very important to keep the term, 

"area of concern" in the legislation. That means the 

Department does not have the right because you had a particular 

incident that required specific remediation-- The Department 

does not have the right to open up the whole property for 

investigation at that point. 

SENATOR McNAMARA: Section 30, cleanup standards for 

all hazardous site remediations, deed notices--

You know what? It's 12:25. There is no way we're 

going to get into that discussion until this afternoon, because 

as things are going, we're only running about an hour behind 

schedule. So it's not too bad. We'll reconvene at l: 3 0. I 

would hope that the panel and members of the Legislature will 

be back here. Be here as promptly as possible, because I'd 

like to get it moving again. 

Thank you, very, very much. 

(RECESS) 
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AFTER RECESS: 

SENATOR McNAMARA: I apologize for my own delinquency 

in getting back late. A couple of other matters that came up 

had to be addressed, so my apologies for all those that 

answered the call in a prompt manner. 

I'd like to get back to the bill, and if we can keep 

the comments more on the bill rather than why, or as to what is 

perceived by some of the panelists the DEPE's action, I would 

prefer that. You know, the purpose of this is to 

constructively make criticisms or voice support, which did 

happen occasionally this morning very occasionally so 

that at least there is a benefit to myself, the other Committee 

members and staff, so that when we go back to revisit this, we 

wi 11 produce something that, hopefully, wi 11 address a number 

of those concerns. 

We left off this morning with Section 30, cleanup 

standards for all hazardous site remediations, deed notices and 

construction permit restrictions, differential standards, and 

ecological receptors. 

Now, I know that we're not going to hold to any 10 or 

15 minute portion on this sect ion, so let's open it up, but, 

please, keep in the back of your mind that I don't intend to 

spend overnight in Trenton today. I wi 11 spend as long as I 

possibly can to conclude this portion of the hearing. Let's go 

at it as briefly as possible this afternoon. 

Thank you. 

You know the topic. Who wants to start off? Jorge? 

DR. BERKOWITZ: I'll give it a shot, Senator. 

Jorge Berkowitz, CIC. Senator, I think this is an 

a rea that the Department needs significant help, and I think 

they'll express that concern as well, because what we have here 

is the need to establish policy that . the Department can fall 
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into place and execute. That policy has to be what is an 

acceptable level of risk. Generally speaking, by default, we 

have said that one in a million risk is an acceptable level of 

risk. We haven't said that one in a hundred thousand is 

acceptable, or one in ten thousand is acceptable. We've just 

defined that, certainly, one in a mi 11 ion is acceptable. Are 

there levels of risk more than one in a million that are 

acceptable? 

answered. 

That's the policy question that's got to be 

Generally speaking, if you take a look at articles 

that are being written about risk assessment, the body of 

information will show you consistently that risk assessment, as 

applied in calculating risk, is ultraconservative. The 

articles will tell you that, really, there is no 

distinguishable difference between one in _ten thousand and one 

in a million risk, in that the models are ultraconservative -­

the things that you add into the models, the assumptions that 

you make, how much dirt a child will eat, whether or not that's 

a 11 biologically available. If you inject one gram of dirt 

that has a contaminant, is it all available or is it not 

available? All these conservative features that are built into 

the risk assessment process are ultraconservative. 

The Department is caught in the horns of dilemma. De 

facto, one in a million risk is generally considered to be the 

acceptable of risk. But there are other precedents, even 

within the 'Department. The Air Toxics Program does not fix a 

specific number. The Air Toxics Program recognizes that 

there's a lot of variability in risk assessment, and 

establishes an acceptable range of risk. Anything greater than 

one in ten thousand, they deem unacceptable. Anything greater 

than one in a mi !lion, it's de minimus. Who cares? But in 

between, on a case-by-case basis, the Air Toxics Program is 

wi 11 ing to make a decision. This is the type of approach, I 

think, we need to have in setting cleanup standards, because 
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these cleanup standards 

to their ECRA program. 

it's very important 

are far-reaching and not just germane 

It goes far beyond that, and I think 

to realize the frailties that are 

associated with risk assessment. 

I think that the Legislature has got to articulate a 

policy that will give the Department the ability to move off 

this one in a mi 11 ion risk. Nobody is saying that one in a 

million risk is an acceptable goal. One in a million real risk 

is appropriate. But, one in a million calculated risk is often 

one in a hundred million. 

And let's step back. We're throwing these terms out, 

one in a million. What does it all mean? Let's take a look at 

one in a million 70-year lifetime risk. If I had a one acre 

piece of property in downtown Trenton that had one in a million 

risk associated with the soil, that m~ans I would have to put a 

million people on that acre of property. I'd have to make them 

live there 365 days, 24 hours a day for 70 years, and I might 

get one person who demonstrates an adverse impact. If I only 

put 100,000 people on that piece of property, I'd never see the 

risk. I'll never see the manifestation of that. 

So, the 

They're not real. 

feature of these 

point is that these are all abstracts. 

They're concepts, and given the conservative 

concepts, the Department needs an out to 

reexamine the ·one in a million risk, and that's where they• re 

based. 

SENATOR McNAMARA: Lance. You're a glutton for 

punishment. 

ASSISTANT COMMISSIONER MILLER: Yeah. I'm going to 

agree. The Department would like additional specificity placed 

in Section 30 (a), the paragraph that begins on line 12. If 

this statute was to provide a specific level of risk, that 

would make the Department's job that much easier in the 

establishment of its cleanup standards. It's been an area that 

we went forward with, with limited guidance from the 
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Legislature in our existing statutes as we proposed uur cleanup 

standards. We received a tremendous amount of comment on those 

standards; more than any regulation that the Department has 

ever proposed. A large portion of those comments focuses on 

the issue of risk, and I think this is an area that the 

Legislature would do well to debate, and provide as much 

guidance as possible to the Department in this very critical 

area. 

Jorge went into the technical aspects of the differen~ 

risk levels from a public policy standpoint. The majc· 

difference is how much money are we going to spend o~ 

remediations? Cleaning sites up to a one in a million risk can 

be much different than cleaning them up to a one in a hundred 

thousand risk. I can't quantify that for you. Sometimes tl.e 

remedy will be protective at one zillion risk, depending u~·- n 

the remedy that you choose, but if you're actually getting irto 

the removal of contaminated. soils, you have a much different 

amount that would be generated, based upon those risk levels. 

SENATOR McNAMARA: I'd like a comment from both those 

consultants from NAIOP and from Ed Lloyd as to what language 

change that they would be agreeable to or what would they 

suggest. Ed, do you want to start it off? 

MR. LLOYD: Sure. I think that it would be a mistake 

to go in the direction that I think Jorge was going in. What 

we're here to try to get, as I understand it, is administrative 

predictability. If we want that, it seems to me the last thing 

we want to do is to say the Department can analyze a range of 

risks from one in ten thousand to one in a million. I think it 

does make sense for the Legislature to set a policy of what 

risk is appropriate. I think the one in a million is the 

appropriate risk. 

With respect to specific language, I want to focus on 

the same paragraph we last focused on. It raises two issues 

for us: one is the ecologically based standards, and let me 
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start with that. The last sentence of that paragraph says 

that, "Unti 1 the minimum standards described herein are 

adopted, the Department shall establish cleanup standards for 

contaminants at a site on a case-by-case basis." We are 

perfectly comfortable with that language. I think it need.c; to 

be clarified. As we understand it and as staff has expl;:;ined 

it, that means with respect to human he a 1 th-based stand a r-· s as 

well as with respect to ecologically-based standards. that 

until the Department adopts standards we will do ease-l ·-case 

analysis. That case-by-case analysis wi 11 address bot: human. 

health standards and ecologically-based standards. If that· s 

the case, we're very satisfied with that language. If it's not 

the case, the other interpretation that's possible in that 

language is that we're not going to do case-by-case ana:rsis on 

ecologically based standards until we have the tas . force 

report, and the Department adoption. If that is the ·:ase, we 

have severe problems ~i th that language. We do not believe 

that we should suspend environmental protection, that is, 

standards based on protection of the environment, for three 

years, until the task force does its work. 

Let me spend just a moment about the task force. I 

believe I was the first one to recommend the task force in 

hearings before the Department, so we support the task force. 

We think it makes sense to get the kinds of people that are at 

this table together to work with the Department to come up with 

standards. I also think that we've got to have in place 

incentives to make that task force work so that we get those 

standards quickly. The best way to do that is to have, in the 

interim, a case-by-case analysis because that will give all of 

us an incentive to get the standards in place. So, we would 

urge that in the interim case-by-case analysis continues. 

The second issue that is raised, with respect to this 

paragraph, is what's been called the differential standard. 

Let me spend a minute on that. A differential standard, in 
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essence, allows the Department to establish standards that are 

different from the health based and ecologically based 

standards that they've otherwise established. We have severe 

reservations with regard to that, but let me suggest that if 

such a standard is to be authorized in the legislation, we need 

to clarify that standard and enact criteria that will limit the 

applicability of the standard, and we have some to suggest. 

First of all, any differential standard, we believe, 

should be required to give the same health based protection and 

protection of the environment that any other standard does. 

The premise for differential standards is that there will be 

different exposure to both humans and ecological receptors at 

some sites. If you accept that, then I think you need to say 

in the statute that if we're going to allow differential 

standards, we're going to do the same level of protection for 

human health, the same. level of protection for the environment. 

Secondly, we believe that the applicability of the 

differential standards should be severely limited. We think it 

should be limited to industrial properties -- truly industrial 

properties. We've testified before the Department on this. 

This is our testimony. We've given it to staff, as well. We 

would suggest limiting it to industrial properties that are 

included within the SIC codes in ECRA. It's already been 

defined. It's there for us. Those industries that we found to 

apply ECRA to, those are the same industries that we'll allow a 

differential standard for. 
Thirdly, with respect to the differential standard, we 

think that there should be a buffer zone--

SENATOR McNAMARA: Why would you limit it just to the 

ones that fall within the SIC code? If you're talking about 

that you want to restrict it to industrial properties-­

Industria 1 property doesn · t change because it's an industrial 

property that doesn't happen to have the SIC code. I mean, in 

any transaction today, in reality, nobody is going to get money 
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from a bank unless there's an assessment that's been done. You 

know, we'd end up with three different standards. 

MR. LLOYD: Well, I think what's envisioned here, and 

envisioned in the Department's proposed regs, is that we are 

going to have a whole host of different standards. I would 

agree with you. Our initial position is we should have one 

standard, and that standard--

SENATOR McNAMARA: That's not necessarily my position 

that we should have one standard, to be very honest with you. 

I think we need to move off that one standard because of the 

risks involved. 

Hopefully, we've learned something over the number of 

years, and I'm hoping that what we have learned can 

constructively move things forward, but I'm having a problem 

when you're talking about the industrial standard to be 

restricted to on~y those industrial sites that have SIC codes. 

MR. LLOYD: Senator, I'm suggesting that because 

that's a mechanism that's in place. I think we could work on 

another definition of the SIC codes, because I think that might 

be a good way to define it. This should be included and 

allowed to have differential standards. I think we have to put 

some criteria on it: What are the facilities that it will apply 

to, and if that definition is broader than the SIC codes in 

ECRA-- We're not saying that's the only line that can be 

drawn, but I think the line that needs to be drawn is at an 

industrial facility. 

In the regs, those facilities that were allowed 

differential standards included restaurants, included food 

stores, and commercial developments. I think that's far too 

broad. I think we probably can find a place where we're 

limiting it to industrial establishments, and I think that that 

would be appropriate. Maybe we can work with staff on what 

language that should be. We're not wedded to the ECRA 

definition, but I suggest that we should limit it to industrial 

properties. 
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The third thing is: I think there should be a buffer 

zone around those sites. That is, any site that is going to be 

cleaned up to a lower standard should also have a buffer zone 

around it. There should be a buffer zone between those sites 

and residences, for instance. 

kinds of sites in 

Unfortunately, in 

residences abutting 

the middle 

this State, 

industrial 

protect those residences. 

We shouldn't be putting those 

of residential neighborhoods. 

there are areas that have 

property. I think we need to 

We think, also, that there should be financial 

assurances required that when a site is cleaned up to something 

less than the full standard, financial assurances be put in 

place so that when we do want to further clean it up to what's 

called a residential standard, there is money in place to see 

that that can be done. 

Two other points: One is--

SENATOR McNAMARA: In the practical role, I think 

that's impossible. I think that that happens when the person 

buys the property. The person that buys the property-- And if 

there is a separate standard for a property that can only be 

used for a certain use, and it cannot be used for residential, 

it's going to sell at far less than a piece of property that 

you could use for residential development. So, 

never going to be used for residential unless 

criteria. 

you know, it ' s 

it meets that 

MR. LLOYD: That's correct. But, what I'm suggesting 

is that we put in pl~c~ a mechanism so that when in some future 

time-- I don't think it necessarily is going to be perpetually 

used as an industrial site. When a buyer wants to use it for 

a residential site, there is a financial ability to do the 

additi6nal cleanup. 

million 

Let's just 

to clean it 

take an 

up to a 

example: Assume it costs $1 

nonresidential standard, and an 

additional $3 million to clean it up to the residential 
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standard. We're not saying put that additional $3 million in 

escrow tomorrow, because if you're putting off that cleanup for 

30 years, the amount of money you have to put in that fund is 

far less than the full amount of cleanup. So, if we're going 

to allow a deferral, put some money in place so that at a 

future time when the conversion does take place, there's a 

financial ability to do it. 

The next issue is--

SENATOR McNAMARA: Again, I think we have a difference 

of opinion, because in the practical real world you're going to 

create a lot of liars. 

Lance? 

ASSISTANT COMMISSIONER MILLER: Senator, doesn't your 

bill really address the problem that Ed's-­

SENATOR McNAMA~: I thought it did. 

ASSISTANT COMMISSIONER MILLER: By allowing grants and 

loans to municipalities-- Say a municipa 1 i ty has a piece of 

industrial property in its jurisdiction. It gets cleaned up by 

the responsible parties to the differential that would be 

protective, the same as if it was a res identi a 1 property, and 

eventually the property becomes vacant for whatever reason. 

Now the municipality wants to turn that into residential 

property. They would have the ability to come to this fund 

that gets created from this bill, and get the money to clean up 

the rest of that site. Then, it's now there. It's now ready 

to be turned into residential property at such a time. To try 

to put a value on what that cost might be, you know, for 10, 

20, 50 years in the future, to an administrator that might have 

to have some responsibility in making sure that money is there, 

I have problems with that type of a long-term, far-reaching 

administrative scenario. 

MR. LLOYD: I think that the funds are in place in 

this legislation to address the problem. I think that the 

point that Lance makes about what's the amount is not an easy 
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one, but I think one that can be so 1 ved. I mean, the funds 

that are created in the legislation can be used to address the 

problem that I'm talking about. All I'm suggesting is, that 

the person who is going to clean up to the nonresidential 

standard should put an additional amount of money in that fund, 

to make that money available to the municipality, if it's the 

municipality in the future. 

SENATOR McNAMARA: I've got a problem a real 

problem with that. 

MR. LLOYD: All right. Two more issues: One is with 

respect to notice. The notice that's required for the 

differential standard here, we believe, is inadequate. Legal 

notice can be accomplished by filing it in the courthouse, but 

that notice does not give notice to the people who are going to 

be using that site, or who are going to adjacent to that site. 

I think you've got to have notice to the workers on the site, 

or people who are using that site, that this site has not been 

cleaned un to the fu 11 human he a 1 th standard. I think that 

that notice has got to be posted on the site. I don't think 

you can j 11st have it down at the county courthouse. I think 

you also should send it the municipal officials. 

SENATOR McNAMARA: I would not envision the county 

courthouse at all. I would be more at the municipal level, 

because that's where a piece of property is going to go through 

for any kind of a zone change or any kind of a change of use. 

MR. LLOYD: I agree with you. I think it has to be at 

the municipal level as well, but I don't think even that's 

enough. 

The final issue is a question of access. If a 

property is going to be cleaned up to a differential standard, 

I think there has to be some limit on access. What you don't 

want is to have open access to that site, and there ought to be 

some limitation on it. We don't want people who are unaware 

that it has not been fully cleaned up, to be wandering on that 
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site, and I think there needs to be some specific requirements 

for limitation to access to those sites. If they're industrial 

sites it shouldn't be an overwhelming problem. 

SENATOR McNAMARA: Is there--

MR. HOGAN: Yes. Thank you, Senator. 

The New Jersey Business and Industry Association very 

much supports the concept of defining standards. We very much 

support the balancing of land use, intended use of the 

property, potential routes of exposure as identified in your 

bill. 

As to the cleanup standards in subsection A in 

particular, our primary concern is that in the development of 

New Jersey-based standard -- New Jersey standards -- we don't 

end up with standards that are more strict than are elsewhere 

in the rest of the country. We think it wi 11 exacerbate the 

problem we have had in the past, where New Jersey is perceived 

as being antibusiness to the extent that there's any wording 

chaw]e we suggest would go-- Other than the comments 

propounded by Chemical Industry Council, we think that if there 

is specific direction to the Department where there is a 

natiJnal standard -- of which there have not been many in the 

past, so far, but there have been some -- to the extent that 

the national standards can be utilized, that they be utilized, 

because in a few circumstances, DEPE has purposely gone 

farther, and we think simply to go farther simply because we're 

New Jersey--

SENATOR McNAMARA: On the bill, Mr. Hogan. 

MR. HOGAN: Excuse me? 

As to institutional controls, we find ourselves 

agreeing with Mr. Lloyd in suggesting that deed notices and 

deed restrictions are a problem. We don't think that they do 

what they are supposed to do, which is, I understand, to 

protect purchasers, protect potential users, and to ensure the 

long-term maintenance of the property. They have had also, in 

78 



addition to failing to meet their goals, we think, had some 

unintended bad side effects. We think that at the municipal 

We don't think level is the appropriate level to have notice. 

it should be reported in land records. It 

those goals. We think notice for workers is 

doesn't achieve 

more likely to 

occur in the municipal, or others who might be on the property, 

whether they be utility workers or those who might disturb the 

property, at the local municipal level. 

As to purchasers, we think the section of the statute 

which originally required the 

informed through a copy of the 

retained or expanded to make sure 

has that as a requirement .. 

immediate 

cleanup 

that the 

We think 

purchaser to be 

plan, ought to be 

immediate purchaser 

it's a statutory 

requirement that subsequent purchasers can, and should, be 

informed by specific statutorial language that the notification 

given to the first purchaser be cast onto others. We think 

that putting it in the deed records of the county causes a 

very, very, severe problem. We found it has had an inordinate 

effect on interstate transactions, where others who have looked 

at this from across the country think that there's some kind of 

bizarre problem -- and you're familiar with those issues. We 

think that it has to be at the municipal level. We think 

recording those records doesn't make any sense, even if it's 

merely a deed notice. The unintended side effect is that 

creates potential for extortion between landlords and tenants. 

We know that oftentimes, industrial landlords find themselves 

in circumstances where a tenant triggers ECRA. The tenant 

w.ants to clean to an industrial standard. You clean up to an 

industrial standard if you can have a deed notice or deed 

restriction as the Department requires. 

We know that in the City of Newark, there are 32 

million -- 32 million -- tons of fill that replaced the Newark 

marshes, historically. I know staff and DEPE has seen the 

presentation of the study that indicated this. You have an 
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industrial tenant who triggers ECRA in that circumstance. He 

has to clean to residential unless he can get the landlord on 

board to have a deed notice or deed restriction. That did 

nothing to put the cinder fill that was there-- None of that 

cinder fill of 32 million tons is anywhere related to the 

current operator. That operator, if he can't get the landlord 

to clean to residential and we've seen a number of 

circumstances where landlords have essentially said, "Fine, but 

you're going to pay me so much, or you're going to buy my 

property back," --we think that eliminating it out of the deed 

notice and deed restriction process is going to be a real plus. 

As far as maintenance of any cap or long-term issue, 

we think that that can be dealt with in a regulatory process. 

Although it may sound strange we may be advocating a regulatory 

process. We think that there are many other situations in 

which subsequent owners of property, and tenants of property, 

have to maintain a condition. Underground tanks are one where 

we have many, many, tanks in the State in which--

SENATOR McNAMARA: Underground are out--

MR. HOGAN: Right. What I'm suggesting is that 

current-- Subsequent owners and operators have obligations to 

maintain a unit, and we think that a deed restrictive property, 

if, indeed, it's an impervious cap that has to be maintained, 

we think that that can be dealt with outside the deed 

notice/deed restriction issue. 

We note that the language you have takes out deed 

restrictions, but does leave deed notices. If it's left in the 

hands of only those who can file these notices, we think we're 

setting up an extortion situation betwe~n landlord and tenant. 

If there are parties that disagree over the issue, they surely 

have the private sector or the litigation context to resolve it 

between themselves. But putting the DEPE in the middle, is 

putting DEPE in tremendous pressure. We see a number of times 

where parties have been using DEPE essentially as a fo i 1 to 
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battle over these issues. 

role of the Department. 

We don't think that's the proper 

SENATOR McNAMARA: Irving? I'm going to move down and 

across, Jorge, if you don't ·mind? 

MR. COHEN: Mr. Chairman, you started by asking us for 

a wordage change, I believe, associated with this one 

paragraph. I think it's a very difficult concept to even 

attack the words that are in it. 

Basically the standards that we're talking about are 

probability-based, and discussions went back and forth as to 

one in a hundred thousand, versus one in a mill ion. If you 

were the one that contracts this environmental problem because 

of what was on the site, you're the unlucky person. It doesn't 

really matter if it was one in ten, one in a hundred, or one in 

a hundred billion. The concept of it being an imprecise 

science is what you have to focus on, and because it is an 

imprecise science, it's difficult to change the language. You 

have language that, albeit, is not the best 

before, we're not going to make everybody happy. 

and you said 

I don't know 

if there's an alternate that you could turn to that you could 

look at and say, "This is more meaningful." 

There are standards that exist, nationwide, on certain 

substances. I don't see that reflected in past history, or 

even proposed regulations with regard to standards. That needs 

to be looked at. There's a wealth of knowledge that's out 

there. There's a wealth of knowledge in this State. I think 

the task force is the one to deal with the issue of what you 

want, how you want it, and how it should be presented. In that 

forum, I think you'll be able to come out with the best 

available practical solution to a problem that· you're trying to 

address legislatively, that you can't put words around. 

SENATOR McNAMARA: Richard? 

MR. CONWAY: We will have to get to you our suggested 

revision in language, because we've been troubled by the same 
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issue, I think, that the Committee has been troubled with: How 

to come up with appropriate articulation of risk? I think that 

is the focus, whether you start with ten to the minus four, ten 

to the minus six, where you talk about other kinds of risk. As 

a policy matter, this State faces the issue of risk every 

single day. How much money do we dedicate to our health care, 

to our hospitals, to road design? Certainly we could reduce 

risk much more on the number of our highways by designing 

intersections more capably than we have today. 

SENATOR McNAMARA: I'll accept that, Richard, but 

please try to stay with the bill. 

MR. CONWAY: Okay, but I think with that as a focus, 

one of the things that comes through loud and clear is we don't 

see the consideration of costs mentioned in the language here, 

and if that is a relevant consideration -- and I, personally, 

think it should be -- then that should be mentioned here. 

Terminology such as: "the potential of harm minimized 

to the maximum extent practical," I can't quibble with the 

words. I'd have to think further about them, but that sounds 

like an extremely powerful standard, and I could imagine a 

tremendous amount of time and energy being spent on evaluating 

whether a particular cleanup at a particular site meets that 

standard. If I then add the next layer, that I have to engage 

in the same arialysis as to special ecological receptors, I have 

to admit to you that I'm very, very, much frightened by where 

that will take me. 

I'm not sure how I even have the science -- I'm not a 

scientist but I don't know that it's out there, to begin to 

make that assessment. I don't know what it wi 11 cost to make 

that assessment. I do know that this State will once again be 

in the lead if this is the approach that we take, and I'm very 

concerned with that. 

SENATOR McNAMARA: Lance, do you want to--
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ASSISTANT COMMISSIONER MILLER: Yeah, I'll jump in 

now. I'm somewhat disappointed in my colleagues on the panel. 

Here we've opened the door for them to address this major 

public policy issue of what an appropriate risk level is, and 

everyone 'of them dropped back 15 and punted. They seem like 

the Giants. (1 aughter) On the record, I'm a Giant fan. I 

grew up rooting for the Giants. I still root for them. 

SENATOR RICE: Sometimes that's the way the Giants 

win. ( 1 aughter) 

ASSISTANT COMMISSIONER MILLER: That's true, but their 

defense isn't doing it this year. In the past we could rely on 

their defense. That's even gone someplace else this year. 

There are a few options: The national contingency 

plan, which sets the framework for the Superfund Program, 

establishes a risk range of 10 to the minus four, 10 to the 

minus six. The language that's in here, "maximum and 

practicable," are what's in the current statute and that's what 

enabled us to generate the regulation that we have today. 

I go back to my earlier comment: The Department feels 

it's appropriate for legislation to address this very important 

policy issue. We can assist in the science, but, as 

Commissioner Weiner said several times, in major decisions like 

this he likes to have the assistance of 120 people in the 

Legislature, not making the decision as one person. 

I also had the same concern that Ed Lloyd did on the 

ecological standards. I would hope that we would not be 

prevented from developing those on a case-by-case basis for the 

two years that the task force is working. We need to have the 

ability, if we see something is obviously impacting the 

environment from a particular site, that we would be able to 

develop cleanup standards for that site. 

Turning to the differential standards: We need to 

cover two things, and the Department is not wedded to any 

particular approach -- but what we need to do is make sure that 

1) notice is provided to people that are going to be subsequent 

83 



purchasers to that property, or to the people working at that 

property, or to contractors that are going to come on to that 

property, that they know what is there so that they can take 

appropriate risks into account. 

I'm going to call foul on Ed Hogan, if I may. I think. 

his example of landlord/tenant was totally inappropriate for 

saying the deed notices or deed restrictions were not 

applicable. If a landlord is trying to extort a tenant, the 

tenant's attorney should sit there and understand the loss 

sufficiently to say, "Wait a minute. I'm not cleaning this up, 

and if I don't clean it up it's your responsibility under 

ECRA. So there, you're not going to extort me." Hopefully, 

we'll address the landlord/tenant situation as we talked about 

earlier, and then that issue disappears, and then we don't have 

the extortion issue. But we need that notice, and then we also 

need the restriction aspect, that if we approve a remedy, that 

is a cap where we are leaving contamination in place in some 

type of institutional control, where a physical barrier is 

placed on that contamination in lieu of remediating it, that 

that remains effective over time, in perpetuity if I 

pronounced it right--

ASSEMBLYMAN IMPREVEDUTO: Perpetuity. 

ASSISTANT COMMISSIONER MILLER: Oh, perpetuity. Thank. 

you, Senator. · Over time, that it remains and it stays as it 

was developed, as it was approved. 

What I heard in terms of suggestions, and even this· 

language although it says specifically in paragraph B that 

it can't be a deed restriction-- The actual language, though, 

sounds like a deed restriction. So again, it's coming back. to 

what you're calling it does make a difference sometimes, but in 

reality, is it the same thing? 

The comments that we got on our cleanup standards, 

which are interesting-- The majority of comments that we've 

gotten that address the deed restriction issue, didn't argue 

84 



that deed restrictions weren't appropriate. They more focused 

on the language, and that we can work on. We can work on the 

language of the documents, and we can improve them. So there 

seems to be some generalized support for that. And if deed 

restrictions are utilized and we have utilized them, and 

property has been able to be resold after them maybe it 

becomes much more commonplace. EPA is using them on Superfund 

sites. So, again, maybe we're out ahead of the rest of the 

country. This is something that's going to have to be. It's 

going to have to be present. I don't know. If somebody can 

come up with an alternative way of dealing with it, fine; we'll 

be happy to work that it in. I think as long as-- Our focus 

is it needs to cover those two aspects. 

We haven't addressed one other aspect of this Section 

30 that kind of ties into deed restriction excuse me, it 

ties into the establishment of the cleanup standard and 

that's sect ion E where we define who will pay if the cleanup 

stan :arcs :hange over time. We all recognize that they're 

going to 

rapidly. 

change. The science in this area is evolving 

We say that we're not going to remediate the 

discLarge: unless there is a substantial risk to human health 

and safety, or the special ecological receptors. 

We need to define what "substantial risk" means. 

Maybe, again, here, you know, for an example that we have a 

standard just for the sake of discussion -- 10 to the minus. 

six. That's the standard that we established. Maybe 

substantial risk is a one order of magnitude reduction in the' 

cleanup standards. So, in other words, unless the new standard 

would result in a more than a 10 minus fifth risk, we would not 

make that standard change in the remedy that was implemented, 

but at that time would suffice. But, we need, again, that type 

of specificity so that we don't sit there as a Department 

and hopefully we never would take a standard that is 

cur rent ly 20 parts per billion today, the science changes, and 
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makes it 18 parts per billion two years from now. Well, 

there's no difference analytically between those two numbers. 

Yes, there's a difference of two parts per billion, but if we 

took the same sample and analyzed it several times we could 

come out with 18; we could come out with several numbers within 

that limited range. That's the limits we have on science. 

People look at these numbers and say, "Oh, it's 20." Like we 

can count it, you know? These are somewhat of an estimate 

within a narrow range. If the standard became two, yes, now we 

have a significant difference -- two and 20. You're not going 

to get that. You're going to see that difference in a sample. 

Now we have a difference in a level of risk, and maybe that's a 

way to approach this issue. 

SENATOR McNAMARA: I think I hear what you're saying, 

and what the intent is, because somebody comes in and spends 

"X" number of dollars to clean up the property, the last line 

of a letter from the DEPE is devastating to one's morale 

beca•tse it sounds like, well, you close the door but at any 

givsn moment we can walk back in. There has to be a standard 

established that would make a substantive difference to human 

he2lth or an ecological reserve, but it's got to be spelled out. 

ASSISTANT COMMISSIONER MILLER: I agree. 

SENATOR McNAMARA: Mr. Lloyd? 

MR. LLOYD: To come back to the point about whether 

the science exists to develop ecologically based standards, we 

submit that it does, and what we submitted to the Department 

and was submitted to staff on ecologically based standards, 

supports that. Without getting into any great detail, I mean, 

the EPA has done studies on doing ecological assessments. 

They're submitted here. There's a data base available for over 

2500 chemical substances. We do have the science to do it, and 

we think we should go forward with that, and the information is 

here. 
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With respect to the comment that we should not be more 

stringent than other states: The problem is that we are the 

first State to address this question. No other state has tried 

to come up with cleanup standards, to define the question of 

how clean is clean. I submit to you that we must be taking the 

lead. We are taking the lead. We're taking the lead because 

we have to. Even EPA hasn't come up with full cleanup 

standards, so we're going to have to develop them in the first 

instance, and I don't think we should walk away from that 

responsibility. 

With respect to the ecological receptors: I, during 

the break, took a look at the definition that's included in 

Section 20, and I would submit that that definition is tied to 

a whole list of other environmental statutes, both Federal and 

State. I haven't looked at every one of them, but I'm not 

aware that special ecological receptor is defined in any of 

those statutes, and I submit to you that it isn't. I'm afraid 

that the definition that's in the bill now will lead to nothing 

more than additional litigation about what is a receptor, and 

what should be the standard based upon impact on that 

receptor. 

I won't repeat the comments I made this morning, but I 

would suggest that the definition should track the most 

sensitive species, and the comments I made along those lines, 

that we have a definition in this Act that we can work from. 

Finally, with respect to the municipal notification: I 

want to again make it clear that I wasn't saying we shouldn't 

have notification in the county courthouse; I think we should, 

but that that's not significant. Municipal notification to the 

Environmental Commission, to the construction officials, the 

municipal government is fine. 

Let me make one point, though, about enforcement. In 

the legislation it says that we will depend upon a municipal 

code official to make sure that the restrictions that have been 
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made part of a cleanup continue to be in force. I would 

suggest to you that municipal code officials are not in a 

position to do that. They are there to enforce building 

codes. I· think the Department's got to be involved in that 

enforcement. When a change of use or a change in the site is 

proposed, I think there's got to be some comment or feedback 

from the Department, perhaps through municipal government, but 

I don't think the municipal government has the expertise that's 

needed to review sites that have already been cleaned up under 

this Act. 

SENATOR McNAMARA: Jorge? 

DR. BERKOWITZ: Thank you, Senator. 

Jorge Berkowitz. I' 11 try to be brief. And Lance, 

I'm not going to quick kick on the third down. I'd be glad to 

help you write some language -- help the Committee write some 

language -- relative to appropriate levels of risk. 

Senator, I think we have a real important issue here, 

and that is the ecological standards. If, in fact, we're 

talking about ECRA reform, I think that the adoption and the 

rush to ecological standards can undo all the good that you're 

proposing to do with this legislation. 

I've been involved in doing an ecological risk 

assessment. I have no standards. I have no parameters. It's 

freethink time. I think to rush into this without studiously 

looking at the consequences and the impact I is a mistake. I 

beg you to wait two years, have that advisory committee 

convene 1 and not report to the Department, but report to you. 

This is too important of an issue. 

Lance talks about, well, what about those sites that 

there's something happening out there? You've got the Clean 

Water Act. You have a whole plethora in New Jersey of a 11 

kinds of enforcement tools to take care of those problems 

without developing an ecological risk assessment process 

risk assessment standard. The concept of focusing on the key 
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receptor-- Think of this; think of this for a second. You 

cannot take tap water out of this building and run it into the 

Delaware River, and pass that standard. You'll violate on 

copper alone. Think about that. That's frightening. 

So, I beg you. I implore you. Go slowly on the 

ecological risk assessment. Do it studiously. Do it with your 

eyes open, and you please make the decision with advice from 

the Department. 

Second point: differential standards. It's very 

important, if we're talking in the name of ECRA reform, that we 

not be ashamed of having differential standards; that we 

embrace it. We stand up to it. We step up to the issue, and 

we articulate that that is a goal of this piece of 

legislation. And, what we do is, on page 31, line 28, we don't 

say 

for 

the Department 

differential 

of Environmental 

cleanup; we say 

Protection 

"shall" 

"may" provide 

provide for 

differential cleanup, because it is important if you're going 

to recycle these brown sites. 

Third issue: The Department's come up with site 

specific-­

assessment 

The Department's come up 

standards and cleanup standards. 

with generic risk 

In Chapter 6, it 

describes the risk assessment process. In doing that, the 

Department was absolutely forced to use mean tendencies, to use 

mean exposures, to have basic assumptions which apply to all. 

But clearly there are industries to which those assumptions do 

not apply; the number of hours that the people were exposed, 

the type 

particular 

of exposure, 

cases and 

the roots of exposure. In those 

I understand what the Department's 

saying was to get away from site specific risk assessment--

! applaud it, quite frankly, but in those cases where it is not 

germane -- their models are not germane the private party 

has the right to do a site specific risk assessment and to 

promote those findings to the Department. 
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Next i tern: Interior building and equipment. I don't 

know that you really want to have interior building standards, 

particularly if they're one in a million-based. Realize that 

in the SICs that we're talking about, OSHA applies regulating 

employer/employee relationship. OSHA's standard isn't even 

close to one in a mi 11 ion; in many cases, one in a thousand. 

Therefore, the risks that are acceptably imposed by compounds 

that are regulated by OSHA, swamp the risk that would remain on 

the walls, because the paint that's impregnated in the cement. 

So, I think that interior building standards in that regard are 

not appropriate. 

Finally, deed restrictions. As has been discussed, 

deed restrictions or owners, whether intended to be or not, it 

is my opinion that given all the regulatory authority within 

the Department, the Department can determine a less onerous way 

of making sure that caps are maintained, that impervious 

surfaces are maintained, that individual parties who are 

potentially purchasing a site, know about it without having a 

deed restriction. 

Thank you, Senator. 

SENATOR McNAMARA: Boy, I hate to go all the way back 

to you, Hogan. 

MR. HOGAN: Very quickly, since Mr. Miller called a 

foul on me, I'll just respond. I apologize. My understanding 

was, where I had a party who was subject to an ECRA 

administrative consent order, the landlord was not-- DEPE 

gives me a choice of cleaning up to an industrial standard or 

not. Now I can tell the landlord that I don't have to -- that 

I need to only clean to industrial standards. I was mistaken, 

Lance, and if, indeed, that is the case -- that I don't have to 

clean to industrial standards-- There's a misimpression in the 

regulated community--

SENATOR McNAMARA: I don't think that's what he said. 
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ASSISTANT COMMISSIONER MILLER: Both are responsible. 

Signing the consent order doesn't change that responsibility. 

MR. HOGAN: It should not, but where the Department 

has-- If you don't provide what the Department requires--

SENATOR McNAMARA: I'll tell you what. I think that 

the Committee has gleaned from both of you-- The interplay is 

totally unproductive, especially since the clock is still 

running. 

MR. HOGAN: I apologize. 

SENATOR McNAMARA: If I could stop the clock it would 

be terrific, but that time keeps running along. 

Any other comments on Section 30? (affirmative 

response) 

Oh, I'm sorry. I apologize. Senator Corman had a 

question. I apologize. 

SENATOR CORMAN: With respect to differential site 

standards, I have a question about that. How is this going to 

relate with municipal land use laws? Will the site standards 

be based on what is-- In the text of the bill, it says 

"intended use." Now, is that going to be based on what the 

property is zoned for, what the applicant says he wants to use 

it for, without regard to what the zoning is? 

ASSISTANT COMMISSIONER MILLER: Senator, Lance 

Miller. We recognized those issues when we developed the 

standards our proposed cleanup standards. As part of our 

process, certainly the owner of the property has rights. The 

municipality can change the zoning of that property for the 

future, but they can't tell somebody that's currently in 

industry, "No, you may no longer be in industry. We're 

rezoning your property." That, they have to condemn the 

property to do, and go through that process. So, one, we felt 

it was certainly within the confines of the applicant, in this 

sense, to say, "I want the deed restriction." 
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what's 

When we do our cleanups, we let the municipality know 

going on. We will take their concerns into 

consideration, but, I think, when push comes to shove on this 

matter, the person that owns the property has a lot of legal 

backing. It's their property. As long as they're not doing 

something that's endangering public health and welfare, that 

use to remain, and they're going to be able to maintain that 

property, and if they want a deed-- Excuse me, if they want to 

have a differential standard to keep it there, they'll be able 

to do so. 

SENATOR 

specific. How 

CORMAN: I don't know if 

would "intended use" be 

my question is 

defined by the 

Department under this bill? Would it be whatever the applicant 

says, "Well, I'd like to have a factory here," even if it's 

just zoned commercial/residential, or would it be what the 

permitted use is under zoning laws? 

ASSISTANT COMMISSIONER MILLER: I think it depends. 

If the property is remaining, so~ebody's doing a cleanup of a~ 

activity facility and they are going to remain there, the 

intended use is that activity. If they are going to cease thE~ 

activity and change, all right, they're going to sell it :) 

somebody else, and now the municipal land use comes into play. 

Now I think that becomes the intended use. 

Did r· answer your question that time? 

SENATOR CORMAN: All right, let's just take it one 

step further. Let's come up with a specific example. If th.at 

property is zoned residential, and the applic~nt would like to 

put a shopping center there, he comes to you and says, "Well, I 

would like to only clean this up to commercial standards." 

Now, in order to actually build this, he would have to get, I 

presume, a use variance. How does this all fit together? How 

does DEPE sort this out? 

ASSISTANT COMMISSIONER MILLER: That's a tough example 

for me to deal with, because by it being residential initially--

92 



SENATOR CORMAN: 

zoned residential. 

Think of property, nothing there; 

ASSISTANT COMMISSIONER MILLER: Okay, zoned 

residential. Okay, so we're de a 1 ing with a past contamination 

problem. If the municipality came in and rezoned that property 

by use variance or whatever, we would then be in a position to 

say we could then grant the differential standards because of 

that intended use. 

SENATOR CORMAN: But you would not grant the 

differential standard until such time they got whatever local 

approvals they had to. 

ASSISTANT COMMISSIONER MILLER: I would think we would 

need that, otherwise, we have to say that's going to be 

residential property, and remediate it to whoever would-- But 

the scenario that you're giving, you have a developer coming 

in-- All right, so now we're working with somebody. 

Somebody's responsible for that contamination. If we happen to 

find out who that was, and we were working with that person, 

that person would have been required to remediate that site to 

the residential level. So, it depends who's doing the cleanup 

which also may have an impact on whether we use the 

differential standards or not, because that person might be 

trying to get it into a different land use. 

SENATOR CORMAN: Okay. So, I'm just gathering this 

from testimony, that in many cases decisions made by the local 

governing body the zoning ordinance or by the board of 

adjustment that they granted a use variance, decisions such 

as that might ultimately have an impact on what standard will 

be used for any site that's going to be cleaned up. 

ASSISTANT COMMISSIONER MILLER: I think that's 

appropriate. You know, we want to work with the 

municipalities. They have control of the land use within their 

municpality. They're making t:he decisions that are best for 

that municipality. We want to assist them so that development 
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can occur within that municipality, and if protecting human 

health and the environment can be accomplished by the use of 

differential standards, and that area we're describing in this 

example gets redeveloped as a shopping center and that's 

what that municipality determined that it was needed -- who am 

I to sit there and say, "No, that site needs to be cleaned up 

to residential numbers"? What additional environmental 

protection am I providing by that? Who am I protecting? 

SENATOR CORMAN: I'm not asking you these questions to 

be critical, one way or another, I'm just--

ASSISTANT COMMISSIONER MILLER: That was a rhetorical 

question. 

SENATOR CORMAN: Although, one 

would make is that probably this would--

observation that I 

I think that having 

been a municipal official, I can for~ee this becoming more and 

more reason for people to object and enact local applications, 

one more argument against any new master plan by changing this 

from residential to commercial, it's going to allow more 

contamination. That's just an observation. 

comment? 

while--

SENATOR McNAMARA: Ron, do you have a question or 

SENATOR RICE: No, that's okay. 

SENATOR McNAMARA: Jack? 

SENATOR SINAGRA: Only because I was out for a little 

Does the standard apply to a site that the plant • s 

actually closing? Let's say a corporation owns a plant 

somewhere, and they're going to close it. Would they only have 

to remediate it to a certain industrial-- Let's say it's an 

industrial plant with an underlying-- Regardless of what the 

underlying zoning is, let's say I'm going to close the plant 

for economic reasons. 

versus a residential? 

Could I dab the industrial standard 
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ASSISTANT COMMISSIONER MILLER: If that owner is going 

to maintain ownership of the property, even though they're 

closing it down, yes. 

SENATOR SINAGRA: But, wouldn't it then, conceivably, 

be cheaper for that owner to say because he's bound by ECRA and 

the law to clean up it up when he closes it, and he says even 

though he knows it will never be used as industrial, he's never 

going to sell it, nobody' s going to buy it, nothing's ever 

going to be made there-- Say I'm going to clean it up to 

industrial standards. Would it be significantly less an 

investment of him in that property? 

ASSISTANT COMMISSIONER MILLER: That situation could 

occur. As a matter of fact, I can think of an example where 

that may actually be happening: where the industry wants it to 

be deed restricted for the property to remain as industrial and 

the municipality wants that area converted to a residential 

development. It happens to be one of the last remaining areas 

to develop in that municipality. 

What's the Department's role in that, versus the 

municipality and that individual property owner, to try to work 

those things out? 

SENATOR SINAGRA: Isn't there some reason that the 

property would, by nature of the cleanup become, again, a 

useful piece of property? See, my concern would be: Is . the 

property only going to be cleaned to a certain level because 

that's the cheapest you could possibly do, but it may never, in 

fact, become a useful piece of property? 

ASSISTANT COMMISSIONER MILLER: I haven't come across 

a piece of property, yet, in the State of New Jersey, that we 

haven't been able to remediate to some degree that some 

development can occur there. It might not be able to be used 

as a residential development. I've had an interesting 

conversation with a major home builder in this State, where I 

said: If I had contamination at depth at a site and their 
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surface oils were clean -- either brought in or whatever and 

I restricted the development of those residential homes to 

avoid basements -- I build them on slabs so that we don't get 

into the contaminated area -- and we just notice everyone that 

there is contamination at depth, so that if a contractor comes 

in, or the use changes at some point in the future, that they 

would know about that, would they be able to market those 

homes? The unfortunate answer was, no. That was from the 

developer; that they would not be able to market homes in that 

type of scenario. That's scary. 

SENATOR RICE: He was building in Short Hills. 

Different story. 

ASSISTANT COMMISSIONER MILLER: 

about Newark. 

No, we were talking 

SENATOR RICE: No, he didn't know what he was doing. 

He was trying to inflate the price problem. (laughter) 

SENATOR McNAMARA: Ed? 

MR. LLOYD: Just briefly. 

I think that the two Senators' questions go to the 

issue of how-- When someone comes in and says, "I have an 

intended use," that that intended use has to be a use that is 

capable of being carried out, and is actually carried out 

within some period of time. Maybe we should work on some 

language of that sort. I don't think it would be appropriate 

for someone to come in, and say, "I have an intended use that 

isn't allowed by the local zoning," or to come in, and say, "I 

have an intended use with no real prospect of that use ever 

occurring," and I think the intended use maybe needs to be 

linked to a use that actually does occur within a given period 

of time after the Department certifies to a cleanup. 

SENATOR McNAMARA: The only thing is, if it's 

industrial property, you clean it up to the industrial 

standard. It depends on the general economic climate of the 

State. Maybe there's nobody to move into it or use it. Does 
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that mean the property owner has to go back and clean it to 

residential, if it's in an industrial zone? That would be 

idiotic. 

MR. LLOYD: But the point is, though, if we don't have 

any use of that property, we really haven't gained anything by 

cleaning it up. If we haven't gained a use--

SENATOR McNAMARA: Well, if we clean it to where it's 

at a level to where it's dangerous, even for industrial use, 

and we improve it to that level-- You mean a little clean is 

not better than totally filthy? Or, somewhere between 

perfection and zero? If it's 40 percent, is that not better? 

MR. LLOYD: I'm not saying it's not better, but one of 

the purposes here is to foster economic development. One of 

the reasons we want a differential standard is to allow for 

that development to occur. I'm suggesting that if doing the 

cleanup doesn't promote that development, then, perhaps, the 

better posit ion is to have it cleaned up to the resident i a 1 

standard, because maybe then you' 11 get a use on that 

property. I mean, if you don't get an industria 1 use on the 

property, we haven't-- Let's put it this way: We haven't 

gained the full benefit of what we're after in this law. We've 

gained some cleanup, Senator. I agree with you. 

SENATOR McNAMARA: That's the risk that the investor 

that owns that property takes. If he's willing to gamble that 

he can get an industrial use and clean it to that standard, he 

still owns the problem. If, later on, he finds out that he 

can't and the only return he can get on his investment is if he 

goes for residential, then he has to meet the higher standard. 

MR. LLOYD: That's true for a purchaser, but, as the 

Senator pointed out, someone who owns the property is closing 

operations. It's a different calculus, and we might want to 

look at--

SENATOR McNAMARA: All right, but if· he closes the 

property and walks away from it, it goes up in tax sale. The 
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municipality gets it. And what have they got? Now they have a 

filthy piece of property. 

SENATOR SINAGRA: But if it's a corporation they can't 

walk away. 

SENATOR McNAMARA: Oh, let me tell you. 

SENATOR SINAGRA: A major corporation. 

ASSEMBLYMAN ROONEY: If you go bankrupt, you can. 

SENATOR McNAMARA: There's a lot of property that's 

laying fallow in this State for the simple reason that the 

existing law that they have to go through residential 

standard-- And they're not going to do it. I think that's 

part of our problem. 

I hear your concerns and I want to try and meet those 

concerns, but I really believe it's necessary to have that 

flexibility within the Department to be able to set those 

guide! ines, and it's not going to-- You know, let's face it. 

If it's over an aquifer where it's totally contaminated and no 

matter what's done doesn't make it change, as opposed to an 

area where there's an aquifer that it's going to impact, 

obviously, they're going to have to clean to the standard where 

they don't impact the aquifer. I mean we've got to have enough 

faith in the Department to make that judgment call. 

Okay, let's see. Irving, and then I'll go over to 

you, Angelo. 

MR. COHEN: Differential 

cleaning up sites in New Jersey. 

standards are important for 

I think that the issue that 

Lance raised before -- the two Senators raised before -- also 

is justifiable as well, because when you clean up a piece of 

property to an industrial standard, the likelihood of being 

able to either borrow on that property or mortgage the property 

is very small because of the term, "deed restriction," or "deed 

notice." It's just the financial community's response to that 

type of activity to know that there is something on the 

property that makes it questionable as to its worth. 
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But that's not a decision that really needs to be 

addressed here, because what you are providing by giving the 

differential standards is for the company that is cleaning up 

the site either selling it, or transferring it to somebody else 

to operate the same type of activity -- the opportunity to ~o 

so in a meaningful manner. It· s not necessarily the 

opportunity for him to turn around and clean it up to a lesser 

standard, flip it to somebody else who's going to then develop 

it as residential property. It's just not going to happen. I 

think we have to segregate the two issues and address the issue 

as it is, and this is providing the means by which cleanup is 

doable for those who want to maintain an industrial property. 

SENATOR McNAMARA: That's the objective. 

Angelo? 

MR. MORRESI: Mr. Chai~man, I think we agree with your 

philosophy that in some instances, half a loaf is better than 

none. I think the other thing, if you really want to look at 

this issue and take it one step further, there are some are'> 

of the State which-- and I'll show you my little book-- It's 

a history of one of our greatest cities. (displays book) I 

have a love affair with Newark. I've been there for many, ma~y 

years -- too many. I don't want to tell you about it. The 

idea here is that we have to encourage the developments 1n 

these cities. What we find is that we have to provide the 

Department with means to make dec is ions in this a rea. Now, 

these may be even more extreme than industrial areas, whether 

it be Camden, Trenton, or Newark. 

We have tc encourage different methodologies so that 

we can go forward with these sites. It might be encapsulation, 

which the Department allows right now, but it should be in the 

statutes that these types of methodologies are appropriate, 

where the Department could balance social, economic, 

environmental impacts as well as health. I mean, 

saying, if an industrial site is fallow and 
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environmental and health impacts, it makes no sense to just 

leave it there if you can clean it up to a half of 40 percent. 

So, we see the need to encourage those types of control 

technologies which may not be excavating, or incineration, 

which may be able to leave it in place. It's very 

cost-effective, but it allows that the property could be 

developed over again. 

SENATOR McNAMARA: 

beaver. Do you want to--

Ed, I see you writing like a 

MR. LLOYD: No, I'm doodling. (laugher) 

SENATOR McNAMARA: Okay. Looks great. 

Section 31. 

MR. LLOYD: I'll give you the picture afterwards. 

SENATOR McNAMARA: Ecology Advisory Task Force, 

Section 31. 

ASSISTANT COMMISSIONER MILLER: I haven't taken the 

lead on one, yet, Senator. 

SENATOR McNAMARA: Oh, terrific. 

ASSISTANT COMMISSIONER MILLER: We fully support th:. s 

provision. (laugher) 

SENATOR McNAMARA: 

today. (laughter) 

As you most probably just 1o 

Okay, we' 11 start left to right. Please, in 1 :ght of 

the clock, we haven't started the afternoon portion of this 

meeting, so-- And it's only five to three. 

Ed? 

MR. HOGAN: We very much support the Section. We 

think it's very necessary. The Department has made a half of a 

start of ecological standards. We don't think necessarily the 

science is there. They proposed it in the proposed cleanup 

standards. We don't know whether it will come out or not. ~7e 

think the science has to be refined. 

study to go forward. We simply 

We encourage this type of 

ask a report back to the 

Legislature, because I think without further guidance from the 
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Legislature, with the lack of much as we've seen the cleanup 

standards for one species, when we have tens of thousands of 

species to analyze, we think it's important the report come 

back to the Legislature rather than to the Department. 

MR. COHEN: Knowing the problems that exist in ~!1e 

ecological assessment activity area, I support what has ;>~en 

said before -- that we welcome this task force. We third·: it 

should also report to the Committee and that you go s 1 .Ily, 

because I don't think the necessary science is in place f : us 

to be able to assess the meaningfulness of the data that ~omes 

out of those type of st~dies. 

SENATOR McNAMARA: Richard? 

MR. CONWAY: We would second what has been said ty the 

other groups. 

suggested 

we think, 

SENATOR McNAMARA: You have no further comment? 

MR. CONWAY: No further comment. 

SENATOR McNAMAR~: Ed? 

MR. LLOYD: Mr. Chairman, as I suggested. 

this Task Force. We support it. The only caveat 

as I said before, the science is there. We ought 

We 

is 

to 

proceed while the Task Force operates. I would also suggest 

the Task Force, I think, could get the job done in one year, 

come back to both -- I don't have any objections to it coming 

back to the Legislature and the Department but get the 

Department to propose some standards after one year, instead of 

two. 

DR. BERKOWITZ : Again, I would counsel that you not 

proceed until the Task Force reports back to the Legislature, 

and proceed very cautiously and very slowly. 

SENATOR McNAMARA: Why don't you introduce the 

afternoon session? 

ASSEMBLYMAN ROONEY: It is now afternoon according to 

the agenda. According to the clock it~s about three hours 

after. (laughter) 
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These are measures to streamline the administrative 

process for ECRA and other site remediation programs. Section 

7, deferrals of ECRA cleanup. 

One of the things I-- I know we've been ask~ng Lance 

questions and specific instances. I have one "V-1 11-.;re you 

wouldn't get a site and perhaps the owner of th~ company 

decides, "I don't want to do business here anymore." You know, 

it's the cost of doing business, whatever it i~ and the 

employees come around and say, "I'd like to buy th. company," 

and basically do the exact same thing that we're doing .on a 

particular site, and just have some sort of a leverage buyout 

over a period of time from the corporation. What is the 

current policy with DEPE as far as something like that? It 

triggers this changeover and it also happens when .ve throw in 

an actual situation: They had lubricating oil on .he site and 

that's it clean lubricating oil, and they're going to 

continue in the s~e fashion. 

This is actually what the company did. It's an actual 

example I'm using -- a case history. The company made lube oil 

systems for turbines on ships and other places, and when they 

tested it, they put clean lubricating oil in the system, pumped 

it around, tested it, and some of the oil leaked out on the 

test facility, and that was it. Now here's the employees of 

the company trying to buy out and keep their jobs. What's the 

present position of DEPE? 

ASSISTANT COMMISSIONER MILLER: The contamination is 

within the confines of the building? 

ASSEMBLYMAN ROONEY: Within the building. 

ASSISTANT COMMISSIONER MILLER: I think that's a very 

good case for deferral. 

ASSEMBLYMAN ROONEY: That place has been lying empty 

for the last four or five years, and the employees moved out 

and went elsewhere. The company is still basically liable. 

It's a national corporation; they haven't gone under. I don't 
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know if anything's been done. 

as far as the actual name. 

I'll talk to you off the record 

I don't want to do that on the 

record. I think the president of the new company will be 

coming to our next hearing to bring you that testimony before 

us. So, that's the situation. So, you're saying now it would 

have been deferral. 

ASSISTANT COMMISSIONER MILLER: 

deferral and were turned down? 

ASSEMBLYMAN ROONEY: I think it 

soon as the sale took place, ECRA got 

thing came down. They said they had 

Did they apply for a 

was just a matter as 

triggered, the whole 

to go through this 

remediation process, and they were looking at total costs 

between $1 million or $2 million which was what the estimates 

were. 

ASSISTANT COMMISSIONER MILLER: They have a lot of oil 

inside. 

ASSEMBLYMAN ROONEY: These are the kind of horror 

stories that all of us can share. So, I'm glad to hear that 

there's something that's better than it was five or six years 

ago. 

ASSISTANT COMMISSIONER MILLER: The key factor in my 

answer is that it was inside the building, versus outside the 

building. What we'd try to do in that situation is work with 

the new company to eventually get the inside of the building 

cleaned up. I would hope that we would have worked with that 

new entity to phase that within their abilities. 

ASSEMBLYMAN ROONEY: All right, I may have erred in 

that because they may have stored the equipment ready for 

shipment outside of the building. It may have been just like 

on pallets outside waiting for a truck to come along to load 

it, whatever, so there may have been an area right outside the 

building, and it might have been a dirt a rea or a gravel a rea 

that they may have stored it on. I'd have to check, but we'll 

find out the exact situation. 
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ASSISTANT COMMISSIONER MILLER: Okay. 

ASSEMBLYMAN 

start off 

ROONEY: 

with the 

Okay. Anybody have 

deferrals. That's 

any-­

exactly want to 

answer I was looking for; deferrals, which didn't happen 

that case. 

Yes, Angelo. 

We 

the 

in 

SENATOR RICE: Assemblyman, let me just warn you that 

DEPE, they would tell you test outside, and the way to go about 

testing, they'll tell you, "Well, you did fine for now. Test 

again this way, and test again." So, see, it becomes almost a 

witch-hunt situation. The question is how far do you go? The 

inside seems to be the problem, etc. So, when you said 

deferral and when Lance said there was a mechanism to address 

that it is, you can never get past testing forever -- if you're 

not broke by then. 

ASSEMBLYMAN ROONEY: Well said, Senator. (laughter) 

WI L L I AM C. S U L L IV AN, ESQ.: We just did our 

own very limited version of musical chairs. I'm Bill 

Sullivan. I'm staff attorney at the Environmental Law Clinic. 

We have two issues with respect to the deferrals. The 

first is, of course, that under-- On page six, subsection 4, 

the last certification that's required to be submitted. I read 

underneath of that: the preparation, the approval, and 

implementation of a remedial action work plan may be deferred, 

essentially, in perpetuity. 

What we would suggest is: I'd like to echo the 

comments that Ed just made with regard to the differential 

standard. If we're going to effectively have perpetual 

deferral, then we should have also some of the additional 

notice requirements that we suggested because-- Essentially, 

you're going to have a deferral of the remedial action at this 

site, and there should also be notification with respect to 

that issue since the site is gotng to sit there, and not be 

remediated. That's the first point. 
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The second point is that the general language of these 

sections on the limited, or site review, the expedited review, 

etc., all are set up in the way that they say which kind of 

certifications have to be provided, and then, the next 

paragraph says that, "upon the submission of those 

certifications, the Department shall approve whatever action is 

required." I would submit that either one or two things should 

happen: Either the sections on the certification should be 

more specific to say what kinds of criteria have to be met in 

the certifications, or it should say, in the lower section, 

that the Department may approve the deferral based upon a set 

of findings. But, at this point, it looks like somebody could 

submit a certification. There is no guidance as to what has to 

be in a certification, and the Department is required to 

approve the action. So; I think that language should be 

revised also. 

MR. COHEN: The concept of deferral is appropriate. I 

think many of us have worked for companies that are continuing 

the same operations that they have in the past, and that 

provides another mechanism to proceed with the transaction. 

The wordage in here gives me problems, because there 

seem to be contradictions within the certifications themselves 

as to what is being asked for. For example, if I can point to 

six, as Bill mentioned before -- six before where we're dealing 

with this certification -- right before that, it talks about a 

cost estimate for remedial action that is necessary at the 

industria 1 estab_l~shment approved by the Department. Then, it 
goes on to say that you can defer the preparation of a remedial 

action plan. 

Well, you can't provide a cost estimate unless you do 

the remedial action plan in the first place. So, there's 

contradiction within itself that is of concern to me. 

I have a concern in the implementation of this from 

the point of view of: Let's assume for the moment, in the case 
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that you were talking about that I was the purchaser of your 

property, and I wanted to go ahead and operate this same lube 

oi 1 -- whatever it was that you had said before -- and I put 

everything in place to do what has to be done and operate the 

facility for two years. And, this recession that we're not 

supposed to be in right now, hits me just about the same time 

as I had done an expansion on the plant, and then decide, "I 

can't handle this anymore," and go belly up and file for 

bankruptcy. At that point in time, there is a deferral of a 

cleanup that is sitting there that's going to have to be done. 

My question is: I see nothing in the language here that would 

protect you as the seller to me, and I, maybe, at times, 

represent the seller on a piece of property. I see nothing 

that protects you from the Department coming back, and since 

I've gone belly up _on the deferral, and I was the original 

cause of the contamination, coming through the back door 

coming back at you, and saying, "Now you have to clean it up. 

Forget that they've gone bankrupt." That would be a major 

concern to me. 

As we go on to the next page, i terns one, two, and 

three, you talk about potential causes for denial. I think 

those potential causes for denial should be exclusively stated 

as what they are and what they can be. Thereby, we would then 

be able to de£ ine it and know what to expect, and know the 

parameters to which we will be operating under. 

SENATOR McNAMARA: Isn't the originator called upon 

under the Spill Act? 

ASSISTANT COMMISSIONER MILLER: The discharger--

SENATOR McNAMARA: I mean, in reality they don't 

like to think about it -- but in reality, isn't the discharger 

always responsible? 

MR. COHEN: I'll answer that question as a nonlawyer. 

SENATOR McNAMARA: Yes. 
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MR. COHEN: You would like to believe the answer is 

yes, but by the time that you achieve the end to that question, 

we are probably going to be old and gray, and gone. There are 

cases where these cases continue on. The progr,~ that one has 

to go into to make a circle of claim is even mr:e onerous than 

what many of the people who don't come into Ne,.: Jersey anymore 

claim about ECRA-type related activities. Yot... have to follow 

the NCP which goes through a very detailei organizational 

approach to defining the problem and becomes as Senator Rice 

had menticmed before, very expensive, very _Jng-teEm, and I'm 

not sure that the end result isn't a settlemerct that says, yes, 

I have some limitation to my action, but what that is would be 

a legal question. 

SENATOR McNAMARA: Angelo? 

MR. MORRESI: On this one here? ~i:.3t I'm hearing is 

something that, we think, is important. 

SEbJATOR McNAMARA: Angelo, we can": hear you. 

you speak into the mike -- the black one? 

Could 

MR. MORRESI: The black microphone. 

One of the things that's important-- I'll take the 

opportunity at this point in time to just reemphasize that 

there's a need for preciseness in our language so that we 

achieve the goals we want to achieve, and also we don't achieve 

the goals ·we don't want to achieve. For example, there are a 

number of passages in the bill which basically define a 

program, and then the end of it says, "and the Department can 

ask for any other information it requires," or, "the Department 

will achieve what it has to achieve through whatever means is 

necessary," -- things like that which tend to take away from us 

being able to achieve what we really want to achieve. 

The other thing to think about when you're talking 

about referrals is: What is the premise of the bill? Again, 

getting back to that, is the premise of the bill to prevent the 

transfer of contaminated property or is it to protect human 
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health and the environment? If we're going to protect human 

health and the environment, we can allow deferrals because, for 

the most part, there's a whole plethora of statutes that can 

deal with contaminated property that are ca the books already. 

So, in our opinion, if you have ongoing or,~ations, they should 

not be subject to the ECRA statute, because if you put in the 

ECRA statute that you're going to go th: ~gh the investigation 

process and do the sampling and try to :;top at that point in 

time, the Spill Act is going to att <L .1 at that point, and 

you're not going to effect deferral. -~ won'.t be in ECRA; it 

will be under the Spill Act. So in t:1at situation, deferral 

cannot be real the way we see it written in the statute right 

now. 

that. 

SENATOR McNAMARA: Lance? 

ASSISTANT COMMISSIONER MILLEF . I have to react to 

I wish it would be so, but it's not. We do not have the 

capabilities to respond to every situation where there's a risk 

to human health and the environment, under the Spill Act. So, 

if we have a situation where contamination is found, we would 

hope that's cleaned up. 

What Section C of this says, is that the deferral is 

there until the Department would bring its other statutes, but 

that might be some time, because when the Department's going to 

bring its other statutes to bear, it's ready to do the work 

itself with its public funds. That's when we would then tell 

the person, "You have to clean it up." We would have hoped 

they already would have, but if they didn't, that risk to human 

health and the environment would have occurred until that 

period in time as the Department was ready to act on that site 

as a priority. The deferral will allow increased risks. 

That's just a statement. 

The Department does support this provision, as I 

said. We can live with it. We're hopeful that people that 

do-- I mean, when we're taking these cases through, we're 
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finding out what's there. We're analyzing the alternatives, 

but if somebody feels that because of their financial situation 

they can't do it right now-- The example that Chairman Rooney 

used is appropriate. If a business is going to go out of 

business rather than comply, then the Department wouldn't work 

on that site anyway. 

work with them with 

We'd rather work with that company 

this bill because now we'd have a 

mechanism to loan them money so that they can stay in business, 

and clean up that site over time. That's better than the site 

sitting there 

employees lose, 

the Department 

empty. 

the 

gets 

In that situation everybody loses: 

owner loses, the municipa 1 i ty loses, 

stuck with having to clean the site 

anyway. We'd rather not have that situation. 

The 

and 

up 

So, that's why we can support deferral, but let's not 

kid ourselves that there won't be some additional risk 

occur!ing to people because of the deferral process. 

SENATOR McNAMARA: Section 9: Expedited review of 

ECRA applications where the site has had previous remediation. 

MR. SULLIVAN: Senator, the only comment I have on 

this is, and I won't repeat it for each section, but all of 

these sections-- With regard to the expedited reviews under 

this section, the limited site reviews and the new Section 10, 

again, are based on certifications, and there needs to be more 

specific criteria in the bill as to what has to be in the 

certification, or the alternative is to set up a specific 

criteria about which the Department wi 11 determine whether or 

not to provide the expedited or 1 imi ted review based on the 

certifications. One way or the other, we need to set up some 

criteria. That's my only comment on this·section. 

MR. COHEN: There are some potential pitfalls in .the 

expedited review process, albeit one that I'm sure most of us 

would like to see happen and effectively used. But the 

pitfalls representing industry as I do can occur if 

certifications that are given by the former owner are not truly 
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valid or accurate, and the owner or the person who gave the 

certification then dies. The problems that I would have with 

something like this would almost be a situation that the 

Department could then enact their provision that says, "Well, 

we'll void the sale." 

The purchaser of the property that bought the property 

doesn't want that to happen, and he's left with a situation 

that is not what he expected. If there's no mechanism built 

into this to prevent it in some way, I think the ultimate buyer 

even though "buyer beware" can be heard very, very, 

handsomely by this situation occurring--

MR. MORRESI: Let me get back to what ECRA does. ECRA 

is a limited process; reviews limited sites. So if there are 

those types of potentia 1 problems, we should be able to 1 i ve 

with them -- because ECRA doesn't deal with the gas stations. 

It doesn't de a 1 with the repair shops. It doesn't deal with 

the hospital in the Meadowlands constructed on contaminated 

property. It doesn't deal with a whole plethora of properties 

th~t are on contaminated soils. So, if we begin with the 

premise that we're focusing on a narrow part of the ECRA 

cleanups, then we can live with certain problems that may 

result in the expedited review process. 

Granted, there are going to be many more benefits from 

the expedited· review process. So we support the expedited 

review. We would like to see that any information that's 

already been submitted to the DEPE be allowed to be just 

updated, rather than have to duplicate all the files that are 

down there. So, if it's already been through ECRA, you just 

update what's necessary to be updated between the date of the 

last ECRA, and then go right through the process. to the 

certifications. 

SENATOR SINAGRA: Lance, do you have any comments? 

ASSISTANT COMMISSIONER MILLER: Senator, a very 

general comment on this section, and really the other four, 
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five five in total. The Department's been working to 

streamline its process since, certainly, June of '86. I can 

speak to that date specifically, since that's when I started in 

the ECRA program -- several years ago, now -- and we've done a 

lot to streamline the process. We've broken cases out by 

classification, low environmental concern, medium environmental 

concern, and high environmental concern. A lot of these 

issues, expedited review, limited site review, subsequent 

triggers, minimum environmental concern-- We support all of 

them. 

What we're going to be working on with the Office of 

Legislative Services staff is trying to merge them into one 

section rather than setting up five separate administrative 

processes and classifications. We want to, maybe, group these 

things togeth~r as one limited type of review, and try to make 

it a little easier administratively. 

So we'll be working on that, 

completely support the concept. These 

but we, certainly, 

things in here on 

expedited reviews and subsequent triggers are excellent. 

SENATOR SINAGRA: OLS just reminded me they get paid 

by the sect ion. (laughter) 

Section 11. 

MR. HOGAN: Edward Hogan, New Jersey Business and 

Industry Association. We applaud the draft in these sections. 

We think they're excellent. Indeed, much of it is 

institutionalization or statutory authorization for what the 

Depa_r~~ent has done in order to expedite the program, and we 

think that is a good idea. 

I do have one technical suggestion, however, in 

Section 10 c. which appears on page 14, beginning at line 

nine. Under 10 c., the owner/operator indust ·ial establishment 

subject to the provisions of this section should not close 

operations, or transfer ownership or operations, until a 

remedial action work plan or a negative declaration has been 
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approved. We simply note that under 10 c. this implies that 

you cannot cease operations unless you have one of these 

issues, and while ECRA is a precondition to transfers, I don't 

think you can legislate people staying in business. We know we 

can't legislate people staying in business, but this would 

imply you're in violation of the statute if you cease 

operations without these provisions. Clearly, the regulatory 

obligation is triggered when you have a public announcement of 

the intent to close, but we think the 10 c. needs to be 

conformed to avoid any implication that you have to stay in 

business, or if you cease operation prior to this, that somehow 

you're at some risk of penalty. That's not the Department • s 

position, as I understand it. 

ASSISTANT COMMISSIONER MILLER: The current statute, 

and we haven't taken action against it, but also -- I'd have to 

pull them out -- has the basic concept that you have a certain 

amount of time to get your negative declaration before the 

transaction can close, in this case would be a cessation. And 

we run into problems of somebody ceasing and then never 

complying. 

What I think some of this language tries to get to is 

that if you do that, if you cease and don't comply with the 

statute, you are in violation and subject to the penalty 

provisions of the statute. This language can be clarified, I 

think, to address your concerns and mine, so that people just 

can't cease, and then say, "All right. I've never violated the 

statute, but I'm still working on it," you know, five years 

later. 

MR. HOGAN: I understand Mr. Miller's concern, and I 

think that we' 11 suggest some language that would de a 1 with 

taking a position, you can 

points out the ambiguity 

that issue. Clearly, when no one is 

ignore the statute, but I think it 

that exists. It probably ought to be clarified in this 

the regulated community in language, and I don't think in 
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general, there·~ any vast disagreement. I can't not comply 

with the statute that is, you ought to comply with the 

statute. It's not the ceasing of business; it's the not 

complying with the appropriate time period. We'll address the 

language to address that. Otherwise, we're supportive of all 

of the expedited provisions. 

MR. CONWAY: This is Rich Conway. We regret the 

Senator didn't have the opportunity to stand by and listen, and 

as we said, we fully support these provisions. These sections 

are exactly the direction that we think has to be taken to 

enable us to start getting the message of ECRA reform into the 

regulated community. 

SENATOR SINAGRA: 

Section ll? 

gets back. 

(no response) 

So, no one else on Section 10 and 

Maybe I can get through before he 

ASSISTANT COMMISSIONER MILLER: You may, Senator. 

SENATOR SINAGRA: Nineteen I think we need to--

MR. SULLIVAN: Well, we have something on 13. This is 

Bill Sullivan from the Rutgers Environmental Law Clinic. 

Section 13 establishes the right for an owner/operator 

to get ECRA clearance without ACOs, etc., 

are "of minimal environmental concern." 

issues on this one. 

where the discharges 

We have a number of 

First of all, the applicant submits in order to 

attain this a number of different documents, including a. 

certification supported by data that there are no more than two 

areas of concern on the site where the contamination exceeds 

the cleanup standards, and that remediation at these areas can 

be completed within six months. 

Well, the first issue is "area of concern." Now, this 

a term of art that's been created by the Department during the 

regulations that they promulgated, and is included throughout 

this legislation. It may not necessarily be a bad term of art 

in many cases, but in this case, it has the potential of having 

113 



some bad consequences because area of concern is not defined in 

terms of its environmental impact or the size of the area. 

What happens is: Your consultant goes out and looks at the 

property, and he says, "All right, I have a two-acre lagoon -­

an unlined lagoon with contaminated waste in it. That's one 

area of concern. I have a three-foot square area behind the 

building that may have some petroleum hydrocarbons in it. 

That's another a rea of concern. In other words, there's no 

relationship between the two. They're equally important for 

the purposes of this Sect ion, but clearly they're not equally 

important in terms of their impact on the environment. 

So, I would suggest that the language with respect to 

when this applies, and the certification that has to be 

submitted, has to do more, than simply add up the numbers of 

areas of concern. You have to have a more greater showing that 

the areas of concern that you have identified are of minimal 

environmental concern in order to satisfy this. 

The other critical point we had on this was ecological 

protection. The language in here only discusses in terms of a 

threat to human health. So, again, with regard to our comments 

we submitted before on ecological protection, we think human 

health and the environment has to be included here as well. 

There's some very vague language here about what's 

required in order-- What documentation you have to submit in 

terms of environmental risk-- Section A, subsection 6, states 

that the applicant must submit documentation establishing ·that 

the discharge does not pose a threat to human health, and here 

we add, environmental protection because of the proximity of an 

area of concern to a drinking water source or because of the 

location, complexity, or the nature of the discharge. Now, 

obviously we want to protect drinking water sources, but I 

submit that that's not the only environmental issue that we're 

concerned about. For example, you may have a site which 

otherwise may not pose a substantial risk to the environment, 
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but may be in one of the mixed use neighborhoods that we were 

discussing earlier with regard to the dif.ferential standard. 

So you may have an issue of child access. 

I've been involved ~n cases where one of the main 

routes of exposure was the fact that they were unable to keep 

children from running around on the premises. The children 

were getting exposed. Kids love old factories. So, I think 

you need to be a little more specific here in terms of what 

kinds of environmental risks you're looking at in order to meet 

this minimal environmental concern criteria. 

SENATOR McNAMARA: Lance? 

ASSISTANT COMMISSIONER MILLER: You received accolades 

from all the panel while you were out, Senator. 

SENATOR McNAMARA: All I can say is I'm going to let 

Jack finish conducting the meeting. We've moved more sections 

while I was absent than we did all day. I'm sorry I didn't 

have Jack start this one. (laughter) 

ASSISTANT COMMISSIONER MILLER: Just to respond to 

Bill's comment: Obviously, the Department has been involved 

with the Office of Legislative Services on this as we talked 

about earlier. I think what this recognition of here is that 

the Department is doing things that are also trying to expedite 

the process. Regulations that spell out what an area of 

concern is have been proposed. We're working through the 

comments on those. We'll be getting adoption out within the 

next several months on that. 

So, I'm not sure we want-- I mean we always can whip 

that definition out of the regulations and put it in the 

statute, and that's one solution to the problem. But in some 

of these definitions, I think we might want to have more 

administrative flexibility: Put the regulations out there as 

we work through them. If people have problems with it, it's 

easier for us to change a regulation than a statute 

sometimes. Sometimes, I think it's easier for you to change a 

115 



statute than for us to change a regulation. But, it's that 

recognition that we are trying to do some things. We put some 

things out in regulation that are needed to help expedite the 

process. I'm not sure we need a definition in the statute. 

The only other issue that we have on Section 13, and 

it • s a minor point that we'd like to discuss, is the 30-day 

requirement. Thirty days goes by very, very quickly. The 

other requirement that respond to a negative declaration is 45 

days. We're certainly capable of doing that. That's what we 

set up all of our negative declarations on. Again, 

administratively it would be simpler for us to respond in 45 

days to all negative declarations rather than having them set 

out and. separately categorized, a separate group of negative 

declarations to handle in 30 days. 

SENATOR McNAMARA: Jorge? 

DR. BERKOWITZ: Jorge Berkowitz, CIC. I'd like to 

agree with Bill that in some cases it doesn't really matter the 

number of areas of environmental concern, whether it's one or 

two or ten. Really the concept of de minimus isn't the number 

of areas of environmental concern. It's the real mass of 

contaminants that's a source of concern. And I think the 

Department has got to wrestle with the mass of contaminants 

rather than the numbers of areas of environmental concern, and 

that should be your threshold. Concentration is not relevant 

when you're talking about environmental impact. It • s only an 

indication of total mass, and it's really the mass that's there 

that can potentially cause you the problem. So, we'd like to 

see the Department hone their definition of de minimus, and 

perhaps come up and ~ddress the area of total mass in a 

particular area. 

SENATOR McNAMARA: Lance? 

ASSISTANT COMMISSIONER MILLER: It establishes a 

two-part test. I· m not wedded to two areas of concern. I'm 

not even sure how the staff arrived at that number. 
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SENATOR McNAMARA: We did it the way sometime we 

figured you'd come up with your regs-- (laughter) 

ASSISTANT COMMISSIONER MILLER: The best professional 

judgment, of course. (laughter) 

Yes, I recognize that, and you have a very 

professional staff. And it's a good number. 

Did I get out of that one okay? (laughter) 

SENATOR McNAMARA: Fantastic. Fantastic. 

ASSISTANT COMMISSIONER MILLER: You know, maybe the 

best number is three. Maybe it· s 

wordage, but the other aspect of 

that's where you get into the mass, 

four. Maybe there's other 

it is the six months , and 

because if you have a large 

concentration a large mass of contamination -- you're not 

going to be able to address that in six months. So, you're 

looking at a few areas of 1 imi ted contamination. You know, if 

it's three, I can see the Department saying, "No, no, no. Two 

is the right number." You know, we're willing to defer to 

other people's best judgment in that area. 

a very important--

Six months is also 

UNIDENTIFIED MEMBER OF PANEL: Twelve. (laughter) 

ASSISTANT COMMISSIONER MILLER: No, I don't think you 

could do 12 areas in six months. 

example of that first. 

You • ve got to show me an 

SENATOR McNAMARA: 

sorry. Bill? 

Do you concur-- Is it Ed? I'm 

MR. SULLIVAN: Well, again, I think Jorge is correct 

in saying that the number of the areas of concern is not 

relevant, so I don't know if the Department goes to three or 

four. I don't think that's really solving the problem. 

To some extent, sayi~g that the amount of cleanup that 

can be resolved in six months might be okay, but it's sort of a 

back ended approach to figuring out how much environmental 

contamination there is. I mean, if the applicant comes in and 

invests tons of money and resources, and spends a lot of money 
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and gets the whole site cleaned up, well, that's a good thing 

and obviously they've met the six-month requirement. But it 

doesn't really address the question of minimal environmental 

concern. I mean, I think you need to make that determination 

based on the contamination conditions at the site, not 

necessarily how fast they can clean them up. 

SENATOR McNAMARA: Section 19, provides for DEPE audit 

of SIC codes and exempts from ECRA applicability those 

businesses that pose little environmental risk once the site of 

their business has been revieHed once under ECRA or similar 

program. 

Mr. Hogan. 

MR. HOGAN: We like it. They've done it before. It's 

good for them to do it again. 

MR. COHEN: As long as it doesn't take away from the 

review of the cases, I'm all in favor of it. 

MR. CONWAY: Agreed. 

ASSISTANT COMMISSIONER MILLER: Urn. (laughter) 

SENATOR McNAMARA: I knew it, Lance. The first three 

had to run into a problem with number four. 

ASSISTANT COMMISSIONER MILLER: If it was what we've 

done before, I wouldn't have a problem, because that we've 

done. What this requires is something different, though. This 

is saying that for us to audit the ECRA SIC subject facilities 

to identify those industries which under normal operations are 

not expected to cause contamination. That's different, all 

right? That's getting into the actual operations of those 

facilities. We're going to have to do a whole diffe~ent 

review, because now we're looking at what they actually do. 

What we've done in the past is go through and identify 

SIC codes and then look to say, "Have any of those resulted in 

cleanups?" or, "What portion of those had to go to cleanups 

versus negative declarations?" This comes back, again, to the 

issue of past use. You can have a f aci 1 i ty that under norma 1 
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operations is not causing a problem, but 15 years in the past 

there was somebody there that didn't operate within what are 

today the best business practices, and they dumped things in 

the septic system, or they dumped in the back, and the site is 

heavily contaminated -- not because of current operations but 

because of past operations. 

SENATOR McNAMARA: Does this Section apply just to 

sites that already have been through ECRA once? 

ASSISTANT COMMISSIONER MILLER: Okay, the once-through 

provision does. Absolutely. Yes. The reading of it is 

that-- I thought the audit was for all. If it's only for 

those that have been through once, then I withdraw my-- If 

that's the intent--

SENATOR McNAMARA: Maybe it's not clear, Lance, but 

that's the intent. Work on the language. 

ASSISTANT COMMISSIONER MILLER: Okay, so it would only 

apply to facilities that are once through. 

SENATOR McNAMARA: That once went through--

ASSISTANT COMMISSIONER MILLER: Then, yes. 

Absolutely. Also, once somebody's been through and they're no 

longer a problem, yes, then we can exempt those out. 

Okay, I'm sorry. I apologize. We'll look at it again 

if that's not clear and try to propose clarifying language, but 

we fully support that concept. 

SENATOR McNAMARA: Bill? 

MR. SULLIVAN: As clarified. 

SENATOR McNAMARA: Jorge? 

DR. BERKOWITZ: No problem. 

SENATOR McNAMARA: Are there any other comments? Yes. 

ASSEMBLYMAN SMITH: Mr. Chairman, I have a couple of 

questions if they're apprdpriate, to finish the agenda. 

SENATOR McNAMARA: Absolutely. 

ASSEMBLYMAN SMITH: Section 29, appropriates $100 

mi 11 ion which, in anybody' s opinion is pretty serious money. 
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And I have this Discharge Bond Act of 1986. That money is 

appropriated to the New Jersey Economic Development Authority 

for deposit for the special remediation fund. What is it that 

the $100 million was originally intended to do? What would be 

the impact of reappropriating the money to some new--

SENATOR McNAMARA: Assemblyman Smith, it might be more 

appropriate to bring it up on the day that we're having a 

speci a 1 he a ring on that particular issue. That's on October 

5. We have another meeting scheduled, and that particular 

issue is the focus of that meeting. 

ASSEMBLYMAN SMITH: I didn't know that. On the agenda 

was other relevant topics, so I thought it was appropriate to 

bring that up. 

Other question: This is not with regard to the 

appropriation, but to the people eligible to receive the 

money. Is that something you want me to hold, as well? 

SENATOR McNAMARA: I would prefer it if you would hold 

it till that meeting, because I think that those that will be 

testifying at the meeting, and have an interest, wi 11 be in 

attendance. We have a large number of people that have 

expressed an interest in that particular area of the bill, and 

were told that today it would not be discussed. 

ASSEMBLYMAN SMITH: Save the question, Mr. Chairman. 

SENATOR McNAMARA: Thank you very much. 

Yes? 

MR. CONWAY: There is a problem that is not dealt with 

in the bill, at all. That's access. We have confirmed the 

decision of the Court, that under ECRA, industrial 

establishments can be compelled to deal with off site migration 

contamination. I think the experience is that's a lot easier 

said than it is done. One of the major stumbling blocks is 

arranging for access on neighboring pieces of property to 

accomplish that. 
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I think a lot of people are struggling with how to 

accomplish. that, and it might be helpful if the legislation 

gave some assistance in doing so. I believe in the NAIOP 

suggestions we had given to the staff, there was some suggested 

language that would empower the Department to authorize access 

on adjacent neighboring pieces of property. 

SENATOR McNAMARA: I would also welcome from any other 

members of the panel any suggested language, because that is 

something that we have been wrest ling with getting. I might 

add that whether the Supreme Court had gone that way or not, it 

was my feeling that the initial rough draft of the bill that we 

did, included that if there was contamination by migration from 

a property that it was the responsibility of that property 

owner to clean it 

what I thought was 

question. 

up. So, 

a common 

the Supreme Court only confirmed 

sense answer to a rather serious 

MR. SULLIVAN: Mr. Chairman, if I could just add on 

that point? I think there's one perspective on that tha' 

should be understood. Of course we're in support of requiring 

off site cleanup. There is a problem with access, and th,· 

examples that I think he's referring to are primarily busineE~ 

to business. There have been those situations-- I'm aware o~ 

one example in particular, in Bloomfield, where the migration 

went off site onto a residential property. There was a 

conflict essentially between the residences and the remediator 

because they didn't feel it was being done properly. So, bear 

in mind as you're drafting the language of that section, that 

we don't want to provide access to such an extreme that we're 

essentially forcing the off site people on the adjacent 

property to accept a remedial action which is not acceptable to 

them in terms of health and safety. 

In this particular case, the remediation was not being 

done properly, and the neiahbors nearby were essentially 

evicted from their property. Their whole yard was dug up, and 
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there was additional exposure as a result of a badly done 

remedial action. So, I'm just suggesting that you provide the 

access that's necessary, but also provide some ability for the 

offsi te people to comment on it and have participation in the 

remedy that's selected. 

SENATOR McNAMARA: Jorge? 

DR. BERKOWITZ: Jorge Berkowitz, CIC. Two quick 

points relative to off site remediation. CIC's position is 

that we have no problems with off site remediation as long as 

that problem was caused by the current owner who's being asked 

to remediate the problem. 

Secondly, we think it may be important to have an 

appeals board; an appeals board that's in and of the Department 

without triggering the formal appeal regulatory process ---the 

administrative process. There's going to be a lot of judgments 

here, particularly relative to certification: when 

certification's accurate, when it's complete, who did what to 

whom, and so forth. We think it would be a nice feature to 

have an appeals board that· s constituted by the Commissi•:·ner or 

by the Legislature within the Department but not Jf the 

Department -- that can resolve these things before it t·iggers 

a formal appeal. 

SENATOR McNAMARA: Any other comments? 

ASSEMBLYMAN SMITH: One other suggestion, Mr. 

Chairman, if I might? I have to leave the meeting to attend 

two other meetings today, but I didn't hear while I was here, 

any discussion of the success of ECRA 4_1 terms of cleaning up 

the State of New Jersey. I assume that that did not happen. I 

respectfully ask that Mr. Miller provide for the public record, 

a summary of the successes of ECRA so that the record is 

balanced. 

SENATOR 

quite frankly, 

Committees 

McNAMARA: I think 

the position of the 

is a testimony to 
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Otherwise, we would have gone along with the recommendation of 

some that are rather radical and like to throw out the baby 

with the bath water. We do recognize and have -- and I believe 

even those testifying today -- did acknowledge--

ASSEMBLYMAN SMITH: Grudgingly. 

SENATOR McNAMARA: Absolutely. Absolutely. You don't 

think they would be running forward and cheering. But we all 

recognize that the State of New Jersey, even though there were 

a number of hardships suffered in the evolution of what we have 

today, the State still benefited; so did the citizens. But I'm 

sure that Lance could accommodate your wishes. 

ASSISTANT COMMISSIONER MILLER: I can provide some 

statistics. 

ASSEMBLYMAN SMITH: I would suggest that you send a 

formal summary to the people with the public record so that it 

will be attached to the public record. One hundred years from 

now when people look back at Senator McNamara's work and 

Assemblyman Rooney's work, we want to make sure there's a 

balanced record to review. 

SENATOR McNAMARA: 

(laughter) 

Assemblyman, that's work, too. 

ASSISTANT COMMISSIONER MILLER: That's fine. I will 

could provide the most do so, through the Chair. Then I 

up-to-date--

ASSEMBLYMAN SMITH: Perhaps you could give us the 

30-second summary? 

ASSISTANT COMMISSIONER MILLER: The 30-second summary 

as of December 31 is what I happen to have in my pac~age. The 

total number of cleanups in progress and cleanups completed 

number over 1900 a~ that time. 

ASSEMBLYMAN SMITH: Completed? 

ASSISTANT COMMISSIONER MILLER: Completed or in 

progress, with 1500 completed, with the expenditure of $540 

million. 
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ASSEMBLYMAN SMITH: Private party moneys? 

ASSISTANT COMMISSIONER MILLER: Private party moneys 

every time. 

ASSEMBLYMAN SMITH: And if the State had to pay for it 

and had a bond for it, what would that $540 million represent? 

ASSISTANT COMMISSIONER MILLER: More than $540 million. 

ASSEMBLYMAN SMITH: Probably one billion-and-a-half 

dollars. You pay twice as much back in interest. So, you've 

saved the taxpayers one billion-and-a-half dollars. Is that a 

fair statement? 

ASSISTANT COMMISSIONER MILLER: The ECRA program has. 

ASSEMBLYMAN SMITH: Not you personally. (laughter} 

SENATOR McNAMARA: The way the State does some things 

it might have saved the State $3 billion. 

ASSISTANT COMMISSIONER MILLER: Just think of all the 

litigation costs it would have saved. 

SENATOR McNAMARA: $5 bi 11 ion. (laughter} 

SENATOR RICE: Mr. Chairman, I suspect when we're 

finished not only will we save the State dollars, we'll put a 

lot of people back to work, particularly in my District because 

I know where the cleanups have been. I also know who got the 

jobs out to clean up, and if you look at the unemployment 

lists, the State-- Every time they say they're doing better, 

it looks like I see them doing worse. So, when we finish here, 

we're going to save $540 million, and look at all those poor 

people coming back to work. And that's great. 

SENATOR McNAMARA: If there's no other comments, I'll 

adjourn the hearing. 

to 

Thank you, very, very much. 

specifically mention that our 

By the way, I really want 

OLS staff from the 

Assembly, I guess it's Kevil Duhon, the Senate, Ray Cantor and 

Judy Horowitz -- have put an abnormal amount of time on this 

particular project, and the partisan staff, Republican 

Assembly, Judy Jengo, Joe Devaney from the Democrats, Frieda 
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Phillips from the Senate, and Mark Smith. I want to thank all 

of them as well, because they have been working many, many, 

long hours with many of the same people that are before us 

today. Thank you very much. 

(MEETING CONCLUDED) 
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DRAFT ECRA LANGUAGE 9/21/92- KHM 

~ewl:fermition - "Closing operations" shall mean: 

( 1) 

. ..,) (-

Comment: 

the complete closure of all operations of an industrial establishment for a period 
of two years. or more, by (a) voluntary act of the owner or operator thereof or 
(b) by a flnal judgment of a court of competent jurisdiction or regulatory 
authority, unless such judgment is duly stayed and appealed from: or 

the operations of the industrial establishment change so that its Standard 
Industrial Classification Number is one no longer subject to this Act. 

The post-closure continuation of normal caretaking operations at an industrial 
establishment otherwise closed shall not serve to prevent it from being deemed 
closed or terminated pursuant to this section. 

The current wording of the statute and regulations make it difficult to determine when 
a closure has occurred. This should not be a snare for the unwary (since. under current 
i:'egulations. one can have a technical closure in circumstances where the industrial 
establishment remains in operation insofar as any lay person or non-ECRA attorney can 
understand) nor (and this is the DEPE's point) should people be allowed to close a facility in 
actuality while leaving enough on the site to keep it "open" under ECRA. such as usage of 
watchmen or the like. 

~ew detlnition - "Transferring ownership or operations" shall mean: 

(a) an event in which the ~wner or operator of an industrial establishment. if a 
corporation, ( 1) merges into or consolidates with another corporation within the 
meaning of 14A:l0-l, 14A:l0-2 or 14A:l0-7;1 or(2) sells or otherwise disposes 
all or substantially all of the corporation's assetsothertii.aii in the regular course 
of its business, within the meaning of 14A: 10-11, except that no lease of such 
assets shall render this act applicable unless such lease is for a period of 99 years 
or more, or (3) dissolve, within the meaning of 14A:l2-l; or(4) an amount of its 
shares of outstanding stock shail be sold, in a single transaction, sufficient to 
entitle the holder thereof at the time to elect a majority of the corporation's 
directors. without regard to voting power which may thereafter exist upon a 
default, failure or other contingency. 

(b) an event in which the owner or operator of an industrial establishment, if a 
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limited partnership. 

·."') (..;. 

(3) 

dissolves. within the meaning of 42:2A-51; 

sells or otherwise disposes of all or substantially all of the limited 
partnership's assets other than in the regular course of its business: or 

all of the partnership interests in such limited partnership are assigned to 
a person or persons not a partner immediately before the sale or other 
disposition. 

\C) an event in which the owner or operator of an industrial establishment. if a 
general partnership, 

0) dissolves. pursuant to or within the mearung of42:1-29. 31. or 32: 

(2) sells or otherwise disposes of all or substantially all of the general 
partnership's assets other than in the regular course of its business: or 

( 3) all of the partnership interests in such general partnership are assigned to 
a person or persons not a partner immediately before the sale or other 
disposition. 

(d) an event in which the owner or operator of an industrial establishment. if a 
proprietorship of a natural person. 

(1) 

!) (-

shall sell all or substantially all of the assets of the proprietorship other 
than the regular course of business: or 

the proprietor shall sell or otherwise dispose of his or her interest in the 
industrial establishment. 

~otwithstand.ing anything to the contrary herein contained, no transaction described 
below shall be deemed a "transferring of ownership or operations" by an owner or operator of 
an industrial estab_lishment for purposes of this act: 

( 1) Transactions. including, without limitation. mergers. consolidations, or sales or 
transfers of stock or assets, (a) between or among subsidiaries or (b) between a 
subsidiary or subsidiaries and the domestic or foreign corporation who directly 
or indirectly owns an amount of such subsidiary or subsidiaries' outstanding 
shares sufficient to entitle the holder thereof at the time to elect a majority of its 



directors without regard to voting power which may thereafter exist upon a 
default. failure or other contingency. 

t2) Transactions between existing shareholders of a corporation having 25 or less 
shareholders immediately prior to such transaction: or 

(3) Transfers to or from a trust; 

( 4) Transactions. including transfers or assignments of pannership interest or assets. 
between panners in a limited or general partnership who were partners therein 
immediately prior to such transactions; 

l5) Transfers of assets between members of the sarr.~ family; 

(6) Any other corporate reorganization not substantially atTecting ownership. 

(7) Transfers by testate or intestate succession. 

( 8) Any transaction which would not result in a dirrunll;tion of more than ten percent 
between (i) the net worth of the industrial establishment or. depending upon 
which is involved in the transaction. its owner or operator, immediately before 
the proposed transaction is to occur and (ii) the net worth of the industrial 
establishment or, depending upon which is involved in the transaction, its owner 
or operator. immediately after the proposed transaction is to occur. In 
detennining whether such a diminution has occurred, the D EPE shall accept, as 
proof of net wonh pursuant to the preceding, either (i) the audited frnancial 
statements of the industrial establishment, or its owner or operator. as 
applicable. or (ii) the statement, of the chief executive officer. chief operating 
officer. or chief financial officer of the industrial establishment. or its owner or 
operator, as applicable, of the net worth thereof. 

Defrnitions: 

"Net Worth" means the difference, as the same date. between the gross assets and the 
gross liabilities of, an industrial establishment. or its owner or operator, as applicable. 

"Owner" means a corporation. general or limited partnership, proprietorship or other 
business entity which is the direct owner, of record of the real property on which the industrial 
establishment is situated or of the personal propenv used in its operations, or both. (substitute) . . 

"Operator" shall mean the corporation. partnership. proprietorship, or other business 



entity. if different than the owner of an industrial establishment. whose employees. officers. or 
both. are involved in the day-to-day operation of the industrial establishment on a constant 
·ba.Sis-ind control the generation, manufacture. refining, transportation. treatment, storage, 
handling, or disposal of hazardous substances and wastes or the industrial establishment. 
(substitute) 

"Remedial Action": Add at the end: ":provided. however, that the remedial action 
selected for each site subject hereto shall be that which best compromises the threat of 
hazardous substances on the site to the public and the economic impact on the site owner or 
operator. and the public in general. of implementation of the remedial action." 

"Subsidiary" means a domestic or foreign corporation the outstanding shares of which 
are owned directly or indirectly by another domestic cr foreign corporation in such number as 
to entitle the holder at the time to elect a majority o~- its directors without regard to voting 
power which may thereafter exist upon a default. failure or other contingency. 

Comment: 

The foregoing encompasses a simplification ofECRA "triggers" in phraseology that will 
be immediately understandable by most non-environmental lawyers. accountants. and 
reasonably sophisticated lay people. It does not have the asset diminution language contained 
in the present regulation because there is no real need for it; as the current recession has 
exemplified. assets have a way of fluctuating widely in value or becoming unsalable. ECRA's 
concerns with a shell game of subsidiaries is answered by a better definition of the term 
"operator" which follows the teaching of the Appellate Division decision in In Re 1VJA. C 
726B, 250 1VJ Super 189(App. Div. 1991) at 211. There the Court said that ECRA liability 
could be conferred upon "indirect owners" under Venuon. 

The foregoing tracks current corporate and partnership law in other ways. For 
example, it contains an exemption for "closely held" corporations which are fargely thought to 
include companies with 25 or less shareholders (14A:12-7) and includes verbatim the New 
Jersey Business Corporation Act's definition of subsidiary . 

. Section 16- The last sentence in Section 16 should be deleted in toto. 

Section 34 bars the "sunset" of existing ECRA regulations. This is probably a bad idea. 
since virtually all of the applicability regulations have been either stricken or remanded with 
no substitute. The Department has succeeded in getting an extension of the Appellate 
DivisiQn's time to complete rulemaking until October 19. TheDEPEappearsto be hoping that 
the statute will clarify ECRA's applicability and, thereby, do away with the need for any 



J.pplicability regulations. In any event. I think that Section 34 should be deleted and the 
following substituted in its stead as a "savings" clause: 

;J. ;;a 

"34.(a) 

2360 

(b) 

No person or transaction previously exempt from this act or as to which 
this act has been determined to be inapplicable by the DEPE shall be 
deemed hereafter to be subject to this act by reason of any of the 
provisions hereof." No Industrial Establishment, or portion thereof, 
which has been investigated, remediated, or both, pursuant to the 
provisions of (a) this act or (b) any other state or federal environmental 
law, rule, or regulation, shall be subject to the provisions of this act, 
except to the extent of operations conducted after such investigation or 
remediation.'' 

The DEPE shall promulgate no regulations with regard to the 
applicability of this act. Any dispute or question with rega.r:d to the 
applicability of this act shall be resolved in an action before the Superior 
Court, which shall have jurisdiction thereof, as a summary proceeding 
pursuant to R. 4:61 



NJDEPE PROMULGATES DETAILED PROCEDURES 

DESCRIBING ECRA TECHNICAL ST&~DARDS FOR 

SITE INVESTIGATION, REMEDIATION, CLOSURE 

ECRA TRIGGER 

REQUEST 
NJDEPE 
AUDIT 

NOTIFY NJDEPE 

• 
• 

File 
File 

ECR; I 
ECRA II 

PERFORM SITE EVALUATION/INVESTIGATION -

SELECT REMEDIAL ACTION 

NEGATIVE 
DECLARATION 

PERFOR~ REMEDIAL ACTION 
AND PRE-CLOSURE EVALUATION 

REPORT TO NJDEPE I 

CERTIFY CLEAN-UP REPORT TO NJDEPE 

NJDEPE AUDIT 

Key Concepts 

• No NJDEPE Approvals 
• Audits at the request of the private party at any point 
• Mandatory Closure Audit 
• Detailed Technical Standards Permitted by NJDEPE 
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Statement of the New Jersey State Chamber of Commerce 

on S-1070 & A-1727 

Before the Senate Environment Committee & 

the Assembly Energy and Hazardous Waste Committee 

September 21, 1992 

By Ronald B. Johnson 
Manager 

Governmental Relations 

The New Jersey State Chamber of Commerce applauds the Senate 

Environment Committee and the Assembly Energy and Hazardous Waste 

Committee for holding today's hearing on ECRA reform. ECRA reform 

has remained a top priority of the State Chamber for many years. 

The State Chamber commends the sponsors of the legislation for not 

just focusing on ECRA, but instead, exploring ways to make all of 

the state's hazardous discharge remediation programs more efficient. 

The State .Chamber supports the original intent of the ECRA Law 

that industrial sites, when purchased, be "environmentally clean." 

Liability for site cleanup was indeed too risky to allow potential 

purchasers to gamble on the environmental quality of a new site. We 

believe ECRA can be an effective insurance policy against that risk. 

As we are all aware. however, the administration of the ECRA 

program has not allowed the mass clean-ups of industrial sites in 

New Jersey. The Chamber argues that the reverse has occurred. ECRA 

remains a major impediment to economic development in New Jersey; 

especially in the State's urban centers. 

z~~w Jersey since 1911 (609) 989·7888 FAX (609) 989·9696 



Business and property owners, financial institutions and local 

governments have been living this bureaucratic nightmare since 1983. 

As a result, sites do not get cleaned up and vital economic 

development is stifled. 

T~e State Chamb~r commends the sponsors of this legislation for 

attempr:.ing to settle the age-old quesr:.ion, "How clean is clean?" 

The State Chamber supports the adoption of cleanup standards for all 

site remediation activities performed pursuant to the State's 

environmental laws. The State Chamber is especially supportive of 

the provisions to allow differential standards for sites and that 

those standards be based on exposure risk. The State Chamber looks 

forward to more debate on this particular issue so that science and 

public policy can meld to form better environmental laws for New 

Jersey. 

The State Chamber of Commerce is pleased to offer these 

comments to the cdmmittees today and will provide more detailed 

comments at future committee meetings. 
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September 21, 1992 

The Honorable Henry P. McNamara 
New Jersey State Senate 
Senate Environment Committee 
State House 
Trenton, NJ 

Re: Senate Bill No. S-1 070 

Dear Senator McNamara: 

JAMBS F. MURPHY 

11938·19901 

FoUll GA.TEWAY CENTER 

100 MUI.BERRY STREET 

NEWA..BX, N.J. 07101 

(201) 802·1234 

521 FIFTH AVENUE 

SUITE 1700 
NEw YoRK, N.Y. 10017 

(212) 682·11844 

ToFx.u:No. 

We are writing to you on behalf of our client Amax of Carteret, New Jersey relative 
to Senate Bill No. 1070 which you have sponsored. Amax supports your efforts to reform 
the Environment3.1 Clean-up Responsibility Act and more specifically the changes proposed to 
that Act in your bill. After careful review of that Bill we offer for your consideration and 
the consideration of the other members of the Senate Environment Committee two 
amendments which we believe will help clarify the standards and improve the Department of 
Environmental Protection and Energy's efficiency in remediating contaminated sites by 
assuring the equivalency of the clean-up standards applied from one program area to another. 

Amax, like other property owners in New Jersey, is voluntarily cleaning-up a site in 
this State pursuant to an oversight document, i.e. Administrative Consent Order, approved by 
the Department of Environmental Protection and Energy (the "Department"). Amax is 
remediating specific contaminates at the site to levels established by the Department on a 
case-by-case basis. It would be inequitable to require Amax or any other company who 
voluntarily remediates its site in good faith based upon an existing program implemented 
pursuant to an Administrative Consent Order or other oversight document with the 
Department to subsequently have to conduct further remediation in order to comply with 
different minimum clean-up standards established by the Department at a future date. The 



APRUZZESE, McDERMOTT, MASTRO & MURPHY 

The Hon. Henry P. McNamara -2- September 21 , 1992 

two amendments that we propose for consideration are indicated in bold face type on pages 5 
and 37 of S-1070, copies of which are enclosed. 

Your consideration in this matter is greatly appreciated. 

FXM/mjf 

cc: Hon. Randy Corman (w/enc.) 
Hon. C. Louis Bassano (w/enc.) 
Hon. Jack Sinagra (w/enc.) 
Hon. John H. Adler (w/ecn.) 
Hon. Ronald L. Rice (w/enc.) 

/0" 

Respectfully yours, 

-l~x~~ 
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"No further action letter" means a written detennination by 
the department that based upon an evaluation of the historical 
use of the industrial establishment and the property, and any 
other investigation or action the department deems necessary, 
there are no discharged hazardous substances or hazardous wastes 
present at the site of the industrial establishment, at any other 
site to which a hazardous,discharge originating at the industrial 
establishment has migrated. or that any discharged hazardous 
substances or hazardous wastes present at the industrial 
establishment or that have migrated from the industrial 
establishment are below the applicable cleanup standards; 

"Indirect owner" means a corporation that owns any subsidiary 
that owns or operates an industrial establishment: 

"Direct owner or operator" means a corporation that directly 
owns or operates an industrial establishment; 

"Area of concern· means any existing or fonner location where 
hazardous substances or hazardous wastes are or were known or 
suspected to have been discharged. generated .. manufactured. 
refined, transported. stored, handled. treated, disposed, or where 
hazardous substances or hazardous wastes have or may have 
migrated; 

"Cleanup standards" means the combination of numeric and 
narrative standaids to which hazardous substances or hazardous 
waste must be cleaned up as established by the department 
pursuant to section 30 of P.L. , c. (C. )(now before the 
Legislature as this biill; 

"Feasibility study" means a study to develop and evaluate 
options for remedial action using data gathered during the 
remedial investigation to develop possible remedial action 
alternatives, to evaluate those alternatives and create a list of 
feasible alternatives, and to analyze the engineering. scientific, 
institutional, human health, environmental. and cost of each 
selected alternative; 

"Owner" means any person who owns the real property of an 
industrial establishment or who owns the industrial establishment: 

"Operator·· means any person, including users. tenants. 
occupants, or trespassers, having and exercising direct actual 
control of the operations of an industrial establishment; 

"OVERSIGHT DOCUMENT" MEANS ANY DOCUMENT THE 
DEPARTMENT ISSUES TO DEFINE THE ROLE OF A PERSON 
CONDUCTING THE REMEDIATION OF A CONTAMINATED SITE, 
AND MAY INCLUDE, WITHOUT LIMITATION, AN 
ADMINISTRATIVE ORDER, ADMINISTRATIVE CONSENT 
ORDER, DIRECTIVE~ MEMORANDUM OF UNDERSTANDING, OR 
MEMORANDUM OF AGREEMENT. 

II X 
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seq.), the "Water Pollution Control Act," P.L. 1977, c.74 
(C.58:10A-1 et seq.), P.L. 1986, c.102 (C.58:10A-21 et seq.), the 
"Environmental Cleanup Responsibility Act," P.L. 1983, c.330 
(C.13:1K-6 et seq.), the ~solid Waste Management Act," P.L. 
1970, c.39 (C.13:1E-1 et seq.), the "Comprehensive Regulated 
Medical Waste Management Act/ P.L. 1989, c.34 (C.13:1E-48.1· 
et seq.), the "Major Hazadous Waste Facilities Siting Act," P.L. 
1981, c.279 (C.13:1E-49 et seq.), the "Sanitary Landfill Facility 
Closure and Contingency Fund Act," P.L. 1981, c.306 
(C.13:1E-100 et seq.), the "Regional Low-Level Radioactive 
Waste Disposal Facility Siting Act," P.L. 1987, c.333 
(C.l3:1E-l77 et seq.), or any other law or regulation by which the 
State may compel a person to perform remediation activities on 
contaminated property. 

The cleanup standards shall be developed to ensure that the 
potent.ial for harm to public health and safety and to the 
continued viability of special ecological receptors is minimized to 
the maximum extent practicable, taking into consideration the 
location, surroundings, the intended use of the property, the 
potential exposure to the discharge, and the surrounding ambient 
conditions, whether naturally occurring or man made. Until the 
minimum standards described herein are adopted, the department 
shall establish cleanup standards for contaminants at a site on a 
case by case basis. 

ACCORDINGLY, ALL REMEDIATIONS OF INDUSTRIAL 
ESTABLISHMENTS BEING PERFORMED PURSUANT TO AN 
EXISTING PROGRAM REGULATION OR OVERSIGHT DOCUMENT 
EQUIVALENT TO THE PROVISIONS OF P.L. 1983, c.330 
WHICH HAS BEEN APPROVED BY THE DEPARTMENT ON OR 
BEFORE THE EFFECTIVE DATE HEREOF SHALL NOT BE 
SUBJECT TO ANY MINIMUM CLEANUP STANDARDS ADOPTED 
AFTER THE EFFECTIVE DATE HEREOF. 

· The department shall not propose or adopt cleanup standards 
protective of special ecological receptors pursuant to this 
subsection until two years following the effective date of this act 
or until recom~.endations are made by the Ecology Advisory Task 
Force pursuant to section 31 of P.L. , as (C. )(now before the 
Legislature as this bill). 

b. The Department of Environmental Protection may provide 
for differential cleanup standards pursuant to subsection a. of 
this section based upon the intended use of a property or ·an area 
of a property. The department may not, however, as a condition 
of allowing a differential cleanup standard based on intended use, 
require the owner of that property to restrict the use of that 
property through the filing of a deed covenant, condition, or 
other similar restriction. Where the department provides for a 
differential cleanup standard based on the intended use of the 
property, it shall, as a condition of permitting a remediation to 
occur that would leave contamination at the property at levels or 
concentrations above the most protective standards established 
by the .department: 

(1) require the owner or operator, discharger, person in any way 
responsible, or other relevant person, to take any remedial action 
reasonably necessary to prevent exposure to the .contaminants, to 
maintain, as necessary, 



::< ~7r A. Weiner 
;,.: . ...... T :·ss/onr:r 

State of New Jersey 
Department of Environmental Protection and Energy 

Site Remediation Program 
CN 028 

Trenton. ~~ 08625-0028 
Tel. t 609-292-1250 
Fax. ft 609-633-2360 

October 5, 1992 

Dear Chairman McNamara and Chairman Rooney: 

L,'lnce R. ,\.\iilcr 
Assisranr Commtssicnc:.' 

At the request of Assemblyman Smith, I am enclosing a summary 
of the Environmantal Cleanup Responsibility Act (ECRA) total 
program accomplishments for the record. 

I hope that you will find this information interesting and 
informative. 

c: Senator Corman 
Senator Adler 
Senator Bassano 
Senator Rice 
Senator Sinagra 
Assemblyman Oros 
Assemblyman Albohn 
Assemblyman Impreveduto 
Assemblyman Russo 
Assemblyman R. Smith 
Assemblywoman Wright 

Sincerely, ~'.-~~~/ 

~~$~ 
Lance R. Miller 

New jersey Is an Equal Opportunity Employer 
Recyded Paper 



• 8,194 

• 5,690 

• 857 

• 475 

• 379 

• 1,288 

• 1,395 

TOTAL PROGRAM 
ACCOMPLISHMENTS 

Applications Filed .. 

Negative Declarations Approved 

Cleanup Plans Approved 

Completed - $89.4 Million 
to Complete 

In Progress - Estimated $443.6 
Million to Complete 

Completed "At Peril" Cleanups -
$58.7 Million to Complete 

Administrative Consent Orders -
$642.8 Million in Financial Assurance 

• 35,175 Letters of Non-Applicability Issued 

ECRA - 6/30/92 





W'll!ll' I ""'" 


