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COMMITTEE NOTICE

TO: MEMBERS OF THE SENATE ENVIRONMENT COMMITTEE
MEMBERS OF THE ASSEMBLY ENERGY AND HAZARDOUS
WASTE COMMITTEE

FROM: SENATOR HENRY P. McNAMARA, CHAIRMAN
ASSEMBLYMAN JOHN E. ROONEY, CHAIRMAN

SUBJECT: COMMITTEE MEETING - September 21, 1992

The public may address comments and questions to Raymond E. Cantor,
Judith L. Horowitz, or Kevil Duhon, Committee Aides, or make bill status and
scheduling inquiries to Elva Thomas or Carol Hendryx, secretaries, at (609)
292-7676.

The Senate Environment Committee and the Assembly Energy and Hazardous
Waste Committee will meet on Monday, September 21, 1992 at 10:00 A.M. in
Room 9, Legislative Office Building, Trenton, New Jersey to consider the
following bills:

$-1070 Makes various changes to ECRA and to

McNamara/Rice other hazardous site remediation
A-1727 programs; imposes a surcharge on
Albohn/Crecco remediations; establishes a loan and

grant fund for remediation activities;
appropriates bond moneys.

The committees have invited representatives of the environmental, business,
consultant, and regulated communities, as well as the Department of
Environmental Protection and Energy, to discuss the bills in a panel setting.
Due to time constaints, any other members of the public wishing to present
testimony should do so in written form. Two panel discussions are
scheduled. The panel discussion scheduled from 10:00 to 12:30 will focus on
measures necessary to establish administrative predicability in implementing
the hazardous discharge site remediation programs. Bill provisions that
correspond to this topic include sections 1, 2, 16, 17, 30, and 31. The panel
discussion scheduled from 1:30 to 4:00 will focus on measures necessary to
streamline the administrative process for ECRA or other hazardous
discharge site remediation programs. Bill provisions that correspond to this
topic include sections 7, 9 through 13, and 19.

Issued 9/16/92
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SENATE, No. 1070
STATE OF NEW JERSEY

INTRODUCED JULY 23, 1992
By Senators McNAMARA, RICE, DiFrancisco and Dorsey

AN ACT concerning the remediation of contaminated property,
establishing the "Hazardous Discharge Site Remediation Fund,"
making an appropriation from the "Hazardous Discharge Bond
Act of 1986," amending and supplementing the "Environmental
Cleanup Responsibility  Act”, P.L.1983, ¢.330, and
supplementing Title 38 of the Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey: _

1. Section 3 of P.L.1983, c.330 (C.13:1K-8) is amended to read '
as follows:

3. As used in this act:

[a. "Cleanup plan”] "Remedial action workplan" means a plan
for the [cleanup of] remedial action to be undertaken at an
industrial ([establishments, approved by the department]
establishment, or at any area to which a discharge originating at
the industrial establishment is migrating or has migrated(, which
may include a description of the locations, types and gquantities of
hazardous substances and wastes that will remain on the
premises; a description of the types and locations of storage
vessels, surface impoundments, or secured landfills containing
hazardous substances and wastes; recommendations regarding the
most practicable method of cleanup; andl; a description of the
remedial action to be used to remediate the industrial
establishment; a cost estimate of the [cleanup plan.]
implementation of the remedial action workplan; and any other
information the department deems necessary:

[The department, upon a finding that the evaluation of a site
for cleanup purposes necessitates additional information, may
require graphic and narrative descriptions of geographic and
hydrogeologic characteristics of the industrial establishment and
evaluation of all residual soil, groundwater, and surface water
contamination;

b. "Closing, terminating or transferring operations” means the
cessation of all operations which involve the generation,
manufacture, refining, transportation, treatment, storage,
handling or disposal of hazardous substances and wastes, or any
temporary cessation for a period of not less than two years, or
any other transaction or proceeding through which an industrial
establishment becomes nonoperational for health or safety
reasons or undergoes change in owmership, except for corporate
reorganization not substantially affecting the ownership of the

EXPLANATION--Matter enclosed in bold-faced brackets ([thus] in the
above bill is not enacted and is intended to be omitted in the law.

Matter underlined thus is new matter.
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industrial establishment. including but net limited to sale of stock
in the form of a statutory merger or consolidation, sale of the
controlling share of the assets, the conveyance of the real
property,  dissolution of corporate identity, financial
reorganization and initiation of bankruptcy proceedings]

"Closing operations” means:

(1) the cessation of all or substantially all operations of an
industrial establishment.

(2) any temporary cessation of operations of an industrial
establishment for a period of not less than two years,

(3) any transaction or proceeding through which an industrial
establishment becomes nonoperational for health or safety
reasons, and

(4) the initiation of bankruptcy proceedings;

"Transferring ownership or operations” means:

(1) any transaction or proceeding through which an industrial
establishment undergoes a change in ownership, )

(2) the sale or transfer of the controlling share of the assets of
an industrial establishment,

(3) the execution of a lease for a period of 99 years or longer
for an industrial establishment,

(4) the termination of a lease unless renewed without a
disruption in operations of the industrial establishment,

(5) the dissolution of corporate identity. except for any
dissolution of an indirect owner of an industrial establishment
whose assets would have been unavailable for the remediation of
the industrial establishment if the dissolution had not occurred,

(6) the financial reorganization,

(7) any change in operations of an industrial establishment that
changes the industrial establishment's Standard Industrial
Classification number to one that is not subject to this act;

" e in ownership” means:

(1) _the sale or transfer of the business of an industrial
establishment or any of its real property,

(2) the sale or transfer of stock in a corporation resulting in a
merger or consolidation involving the direct owner or operator or
indirect owner of the industrial establishment,

(3) the sale or transfer of stock in a corporation resulting in a
change in the person holding the controlling interest in the direct
owner or operator or _indirect owner of an industrial
establishment,

(4) the sale or transfer of title to an industrial establishment or
the real property of an industrial establishment by exercising an
option to purchase, or .

(5) the sale or transfer of a partnership interest in a
partnership that owns or operates an industrial establishment that
would reduce by 10% or more, the assets available for a
remediation of the industrial establishment;

"Change in ownership" shall not include:

(1) a corporate reorganization not substantially affecting the
ownership of the industrial establishment,

(2) a transaction or series of transactions involving the transfer
of stock. assets or both, among corporations under common
ownership, where the transactions will not result in the aggregate
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diminution of the net worth of the corporation that directly owns
or operates the industrial establishment, will not result in the
aggregate diminution of the net worth of the industrial
establishment by more than 10 percent. and an equal or greater
amount in assets is available for th» remediation of the industrial
establishment before and after the (ransactions,

(3) a transaction or series of transactions involving the transfer
of stock. assets or both. resulring in the merger or de facto
merger or consolidation of the ir. irect owner with another entity
or change in the person holdins the controlling interest of the
indirect owner of an industrizi establishment, when the indirect
owner's assets would have '"::n unavailable for cleanup if the
transactions had not occured. -ir .

(4) transfers between members of the same family. "Family"
means siblings, spouse, children, grandchildren. parents and
grandparents;

[c.] "Department” means the Department of Environmental
Protection;

[d.] "Hazardous substar-:2s" means those elements and
compounds, including petro!sum products, which are defined as
such by the department, aftzr public hearing, and which shall be
consistent to the maximum extent possible with, and which shall
include, the list of hazardous substances adopted by the
Environmental Protection Agency pursuant to Section 311 of the
"Federal Water Pollution Control Act Amendments of 1972 (33
U.S.C.§1321) and the list of toxic pollutants designated by
Congress or the Environmental Protection Agency pursuant to
Section 307 of that act (33 U.S.C.§1317); except that sewage and
sewage sludge shall not be considered as hazardous substances for
the purposes of this act;

[e.] "Hazardous waste" means any amoun: of any waste
substances required to be reported to the Department of
Environmental Protection on the special waste manifest pursuant
to N.J.A.C.7:26-7.4, or as otherwise provided by law;

(f.] "Industrial establishment” means any place of business
engaged in operations which involve the generation, manufacture,
refining, transportation, treatment, storage, handling, or disposal
of hazardous substances or hazardous wastes on-site, above or
below ground, having a Standard Industrial Classification number
within 22-39 inclusive, 46-49 inclusive, 51 or 76 as designated in
the Standard Industrial Classifications Manual prepared by the
Office of Management and Budget in the Executive Office of the
President of the United States. Those facilities or parts of
facilities subject to operational closure and post-closure
maintenance requirements pursuant to the “Solid Waste
Management Act,” P.L.1970, c.39 (C.13:1E-1 et seq.), the "Major
Hazardous Waste Facilities Siting Act,” P.L.1981, ¢.279
(C.13:1E-49 et seq.) or the "Solid Waste Disposal Act" (42
U.S.C.§6901 et seq.), or any establishment engaged in the
production or distribution of agricultural commodities, shall not
be considered industrial establishments for the purposes of this
act. The department may, pursuant to the "Administrative
Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et seq.), exempt
certain sub-groups or classes of operations within those
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sub-groups within the Standard Industrial Classification major
group numbers listed in this subsection upon a finding that the
operation of the industrial establishment does not pose a risk to
public health and safety;

[g.] “Negative declaration” means a written declaration.
submitted by the cwner or operator of an industrial establishment
[and approved by the department], certifying that there has been
no discharge of hizardous substances or hazardous wastes on the
site, or that anv :uch discharge on the site or discharge that has
migrated or is migrating from the site has been cleaned up in
accordance wit~ procedures approved by the department, and
there remain . hazardous substances or hazardous wastes at the
site of the .adustrial .establishment, and there remain no
hazardous substances or hazardous wastes that migrated from the
site of the industrial establishment, at levels that are above the
applicable cleanup standards established by the department;

"Discharge” means an intentional or unintentional action or
omission resi:'ting in the actual or threatened releasing, spilling.
leaking, puming, pouring, emitting, emptying, or dumping of a
hazardous sufstance or hazardous waste onto the land or into the
waters of the State;

"No further action letter’ means a written determination by
the department that based upon an evaluation of the historical
use of the industrial establishment and the property, and any
other investigation or action the department deems necessary,
there are no discharged hazardous substances or hazardous wastes
present at the site of the industrial establishment. at any other
site to which a hazardous discharge originating at the industrial
establishment has migrated. or that any discharged hazardous
substances or hazardous wastes present at the industrial
establishment or that have migrated from the industrial
establishment are below the applicable cleanup standards;

"Indirect owner" means a corporation that owns any subsidiary
that owns or operates an industrial establishment;

"Direct owner or operator’ means a corporation that directly
owns or operates an industrial establishment;

"Area of concern” means any existing or former location where
hazardous substances or hazardous wastes are or were known or
suspected to have been discharged, generated, manufactured.
refined, transported, stored, handled, treated, disposed, or where
hazardous substances or hazardous wastes have or may have
migrated; ‘

"Cleanup standards” means the combination of numeric and
narrative standards to which hazardous substances or hazardous
waste must be cleaned up as established by the department
pursuant to section 30 of P.L. ., c. (C. )(now before the
Legislature as this bill);

"Feasibility study" means a study to develop and evaluate
options for remedial action using data gathered during the
remedial investigation to develop possible remedial action
alternatives, to evaluate those alternatives and create a list of
feasible alternatives. and to analyze the engineering, scientific,
institutional, human health. environmental, and cost of each
selected alternative;
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“Owner” means any person who owns the real property of an
industrial establishment or who owns the industrial establishment;

"Operator” means any person. including users, tenants,
occupants, or trespassers. having and cvercising direct actual
control of the operations of an industrial = :ablishment;

"Preliminary assessment” means the firs: phase in the process
of identifying areas of concern and determining whether
hazardous substances or hazardous wrstes are present at an
industrial establishment or have migrat - or are migrating from
the industrial establishment, and shai! include the initial search
for and evaluation of, existing site specific operational and
environmental information, both  rrent and historic, to
determine if further investigation ::ncerning .the documented,
alleged, suspected or potential discharge of any hazardous
substance or hazardous waste is required by the department;

"Remediation” or "remediate” means all necessary actions to
investigate and clean up any known or suspected discharge or
threatened discharge of hazardou: substances or hazardous
wastes, including the preliminary c:;essment, site investigation,
remedial investigation, feasibility st..ly, and remedial action;

"Remedial action” means those ictions taken at an industrial
establishment or offsite _of an industrial establishment if
hazardous substances or hazardous wastes have migrated or are
migrating therefrom, as may be required by the department,
including the removal, treatment, containment, transportation
securing, or other engineering or treatment measures, whether of
a_permanent nature or otherwise. designed to ensure that any
discharged hazardous substances or hazardous wastes at the site
or_that have migrated or are migrating offsite, is brought into
compliance with the applicable cleanup standards;

"Remedial investigation" means a process to determine the
nature_and extent of a discharge of hazardous substances or
hazardous wastes at an industrial establishment or a discharge of
hazardous substances or hazardous wastes that have migrated or
are _migrating from an industrial establishment and the problems
presented by a discharge, and may include data collected, site
characterization, sampling, monitoring, and the gathering of any
other sufficient and relevant information necessary to determine
the necessity for remedial action including a feasibility study;

"Site investigation" means the collection and evaluation of
data adequate to determine whether or not discharged hazardous
substances or hazardous wastes exist at the industrial
establishment or have migrated or are migrating from the
industrial establishment at levels in excess of the applicable
cleanup standards. A site investigation shall be developed based
upon the information collected pursuant to the preliminary
assessment.

(cf: P.L.1983, ¢.330, s.3)

2. Section 4 of P.L.1983, ¢.330 (C.13:1K-9) is amended to read
as follows:

4.'a. The owner or operator of an industrial establishment
planning to close operations, or transfer ownership or operations
shall [;

(1) Notify] notify the department in writing, no more than five
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days subsequent to closing operations or of its public releasef,] of
its decision to close operations [;] , whichever occurs first, or
within five days after the execution of an agreement to transfer
ownership or operations, as applicable. The notice to the
department shall: identify "he subject industrial establishment;
describe the transaction recuiring compliance with the act: state
the date of the closing of operations or the date of the public
release of the decision ' close operations and a copy of the
appropriate public annourz2ment, if applicable; state the date of
execution of the agreer=2nt to transfer ownership or operations
and the name of the pac:ies to the transfer, if applicable; state
the proposed date for ¢ -sing operations or transferring ownership
or operations; list the r..me, address. and telephone number of an
authorized agent for the owner or operator; and include any other
information the department deems necessary to provide it with
sufficient notice of the transaction. The notice shall be
transmitted to the department in the manner and form as
required by the depart-iaent.

b. Subsequent to th: submittal of the notice required pursuant
to_subsection a. of nis section. the owner or operator of an
industrial establishment shall, except as otherwise provided by
P.L.1983. ¢.330 or P.L. , c. (now before the Legislature as
this _bill), remediate the industrial establishment. The
remediation may include. as necessary, a preliminary assessment,
site_investigation, remedial investigation, feasibility study, and a
remedial action of the industrial establishment.

The preliminary assessment, site investigation, remedial
investigation, feasibility study, and remedial action shall be
conducted in accordance with criteria, procedures, and time
schedules established by the department. The results of the
preliminary _ assessment, site investigation, remedial
investigation, feasibility study, and remedial action shall be
submitted to the department for its review and approval, except
as otherwise provided by P.L.1983, ¢.330 or P.L. , c. (now
before the Legislature as this bill). Submissions shall be in a
manner and form as provided by the department.

Upon the submission of the results of either the preliminary
assessment, site investigation, or remedial investigation, which
results demonstrate that there are no hazardous substances or
hazar- vus_wastes at the industrial establishment, or that have
migr: °d _from or are migrating from the industrial
estabiishment, at levels or concentrations above the applicable
cleanup standards, the owner or operator may submit to the
department for approval a proposed negative declaration as
provided in subsection c. of this section.

c. _The owner or operator of an industrial establishment shall,
subsequent to closing operations, or of its public release of its
decision to close operations, or prior to transferring ownership or
operations, as applicable, submit to the department for approval
a_proposed negative declaration or proposed remedial action
workplan. Except as otherwise provided by P.L.1983, ¢.330 or
P.L. . c. (now before the Legislature as this bill), the owner or
operator of an industrial establishment shall not transfer
ownership or operations until a negative declaration or a remedial
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action workplan has been approved by the department or an
administrative consent order has been executed, and until, in
cases _where a remedial action workplan is required to be
approved or an administrative consent order has been executed. a
cleanup funding source, as required pursuant to section 21 of
P.L. ., c. (C. )(now before the Legislature as this bill), has
been established.

[(2) Upon closing operations, or 60 days subsequent to public
release of its decision to close or transfer operations, whichever
is later, the owner or operator shall submit a negative declaration
or a copy of a cleanup plan to the department for approval and a
surety bond or other financial security for approval by the
department guaranteeing performance of the cleanup in an
amount equal to the cost estimate for the cleanup plan.

b. The owner or operator of an industrial establishment
planning to sell or transfer operations shall:

(1) Notify the department in writing within five days of the
execution of an agreement of sale or any option to purchase;

(2) Submit within 60 days prior to transfer of title a negative
declaration to the department for approval, or within 60 days
prior to transfer of title,] The owner or operator shall attach a
copy of any [cleanup plan] approved negative declaration.
remedial action workplan. or administrative consent order to the
contract or agreement of sale or agreement to transfer or any
option to purchase which may be entered into with respect to the
transfer of ownership or operations. In the event that any sale or
transfer agreements or options have been executed prior to the
submission of the plan to the department, the [cleanup plan]
approved negative declaration, remedial action workplan, or
administrative consent order shall be transmitted by the owner or
operator, by certified mail, prior to the transfer of ownership or
operations, to all parties to any transaction concerning the
transfer of ownership or operations, including purchasers,
bankruptcy trustees, mortgagees, sureties, and financiers (;

(3) Obtain, upon approval of the cleanup plan by the
department, a surety bond or other financial security approved by
the department guaranteeing performance of the cleanup plan in
an amount equal to the cost estimate for the cleanup plan.

c.] d. The department. upon application by the owner or
operator of an_industrial establishment who has submitted a
notice to the department pursuant to subsection a. of this
section, shall enter into an administrative consent order with the
owner or operator in which the owmer or operator agrees to
perform the necessary remediation at the industrial
establishment, as required by this act, pursuant to a schedule
established by the department, agrees to establish a cleanup
funding source as required pursuant to section 21 of P.L. , c.
(C. )(now before the Legislature as this bill), agrees to obtain
an _approved negative declaration or remedial action workplan,
and agrees to perform any necessary remedial actions. The
administrative consent order may provide that a purchaser,
transferee, mortgagee, or other party to the transfer may
perform the remedial action as provided in subsection e. of this
section. Upon entering into an administrative consent order the
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owner or operator may transfer ownership or operations of the
industrial _establishment prior to approval of a negative
declaration or remedial action workplan.

The department shall adopt regulations establishing the terms
and conditions for obtaining, amending, and complying with an
administrative consent order. The regulations shall include a
sample form of the administrative consent order. An
administrative consent order may not grant authority to the
department beyond that provided to the department by law and
may not require an owner or operator to waive any right to
appeal a departmental decision involving the substantive
requirements of a remediation or an issue of fact. The
administrative consent order may require the owner or operator
to waive any right to appeal the department's authority to enter
into the adminstrative consent order, the obligation of the owner
or_operator to perform the remediation, or the substantive
provisions of the administrative consent order. Entering into an
administrative consent order shall not affect an owner's or
operator’ right to avail itself of the provisions of section 6 of
P.L.1983, c.330 (C.13:1K-11) or of sections 9, 10, 12, 13, or 17 of
P.L. ,c. (C. )(now before the Legislature as this bill).

e. The [cleanup plan and detoxification of] approved remedial
action workplan for the [site] industrial establishment shall be
implemented by the owner or operator. [provided] except that the
purchaser, transferee, mortgagee or other party to the transfer
may assume that responsibility pursuant to the provisions of this
act.

f. The department shall, within 45 days of submission of a
complete and accurate negative declaration, approve the
negative declaration, or inform the owner or operator of the
industrial establishment that a remedial action workplan shall be
submitted.

g The department shall, in accordance with the schedule
contained in an approved remedial action workplan. inspect the
premises to determine conformance with the cleanup standards
and shall certify that the remedial action workplan has been
executed and that the industrial establishment has been
remediated in compliance with applicable cleanup standards.

(cf: P.L.1983, ¢.330, s. 1)

3. Section 2 of P.L.1991, c.238 (C.13:1K-9.2) is amended to
read as follows:

2. The acquiring of title to an industrial establishment by a
municipality pursuant to a foreclosure action pertaining to a
certificate of tax sale purchased and held by the municipality
shall not relieve the previous owner or operator of the industrial
establishment of his duty to [implement a cleanup plan if the
implementation is deemed necessary by the Department of
Environmental Protection] remediate the industrial establishment
as required pursuant to P.L.1983. c.330.

(cf: P.L.1991, c.238, s.2)

4, Section 3 of P.L.1991, c.238 (C.13:1K-9.3) is amended to
read as follows: 4

3. If a municipality undertakes [to clean up hazardous
substances and wastes on the site of] a_ remediation of an
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industrial establishment, the title to which the municipality
acquired pursuant to a foreclosure action pertaining to a
certificate of tax sale. all expenditures incurred in the [cleanup]
remediation shall be a debt of the immediate past [owners] owner
or_operator of the industrial establishment. The debt shall
constitute a lien on all property owned by the immediate past
owner or_ operator when a notice of lien, incorporating a
description of the property subject to the [cleanup and removall]
remediation and an identification of the amount of [cleanup.
removall remediation and related costs expended by the
municipality is duly filed with the clerk of the Superior Court.
The clerk shall promptly enter upon the civil judgment or order
docket the name and address of the immediate past owner or
operator and the amount of the lien as set forth in the notice of
lien. Upon entry by the clerk, the lien shall attach to the
revenues and all real and personal property of the immediate past
owner or operator, whether or not he is insolvent. The notice of
lien filed pursuant to this section which affects any property of
an immediate past owner or operator shall have priority from the
day of the filing of the notice of the lien, but shall not affect any
valid lien, right, or interest in the property filed in accordance
with established procedure prior to the filing of a notice of lien
pursuant to this section.

(cf: P.L.1991, c.238, s.3)

5. Section 5 of P.L.1991, c.238 (C.13:1K-9.5) is amended to
read as follows:

5. If a municipality undertakes a [cleanup of hazardous
substances and wastes on the site] remediation of an industriz!
establishment, the municipality shall make any submissions
required by P.L.1983, ¢.330 (C.13:1K-6 et seq.) and shall obtain
[approval]l all approvals of the Department of Environmental
Protection [prior to the initiation of the sampling plan and the
cleanup plan] as required pursuant to the provisions of P.L.1983,
¢.330 and any rules or regulations adopted pursuant thereto.

(cf: P.L.1991, ¢.238, s.5)

6. Section 5 of P.L.1983, c.330 (C.13:1K-10) is amended to
read as follows:

5. a. The department shall, pursuant to the "Administrative
Procedure Act,"” P.L.1968, c.410 (C.52:14B-1 et seq.), adopt rules
and regulations establishing: [minimum standards for soil,
groundwater and surface water quality necessary for the
detoxification of the site of an industrial establishment, including
buildings and equipment, to ensure that the potential for harm to
public health and safety is minimized to the maximum extent
practicable, taking into consideration the location of the site and
surrounding ambient conditions;] criteria necessary for the
evaluation and approval of [cleanup plans] preliminary
assessments, _ site  investigations, remedial _investigations,
feasibility studies. and remedial action workplans and for the
implementation thereof; a fee schedule, as necessary, reflecting
the actual costs associated with the review of negative
declarations, _preliminary assessments, site _investigations,
remedial action workplans, feasibility studies, and [cleanup plans]
remedial action workplans. and implementation thereof and for
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any other review or apptoval required by the department: and any
other provisions or procedures necessary to implement this act.
{Until the minimum standards described herein are adopted, the
department shall review, approve or disapprove negative
declarations and cleanup plans on a case by case basis.]

b. [The department shall, within 45 days of submission,
approve the negative declaration, or inform the industrial
establishment that a cleanup plan shall be submitted.

c. The department shall, in accordance with the schedule
contained in an approved cleanup plan, inspect the premises to
determine conformance with the minimum standards for soil,
groundwater and surface water quality and shall certify that the
cleanup plan remedial action workplan has been executed and
that the site has been detoxified.] The owner or operator shall
allow the department reasonable access to the industrial
establishment to inspect the premises and to take soil,
groundwater. or other samples or measurements as deemed
necessary by the department to verify the results of any
submission made to the department and to verify the owner's or
operator's compliance with the requirements of this act.

(cf: P.L.1983, ¢.330, s.5)

7. Section 6 of P.L.1983, ¢.330 (C.13:1K-11) is amended to
read as follows:

6. a. [The provisions of any law, rule or regulation to the
contrary notwithstanding, the transferring of an industrial
establishment is contingent on the implementation of the
provisions of this act.

b. If] The owner or operator of an industrial establishment
planning to transfer ownership or operations may apply to the
department for a deferral of the preparation. approval, and
implementation of a remedial action workplan at the industrial
establishment. The applicant shall submit to the department:

(1) a certification signed by the purchaser, transferee,
mortgagee or other party to the transfer, approved by the
department, that [the premises of] the industrial establishment
would be subject to substantially the same use by the purchaser,
transferee, mortgagee or other party to the transfer, {and upon
written certification<thereto and approval by the department
thereof, the implementation of a cleanup plan and the
detoxification of the sitel

(2) a certification, approved by the department, that the
owner or operator has satisfactorily completed a preliminary
assessment, site investigation, remedial investigation, and
feasibility study of the industrial establishment,

(3) a cost estimate for the remedial action necessary at the
industrial establishment, approved by the department, and

(4) a certification, approved by the department, that the
purchaser, transferee, mortgagee or other party to the transfer,
has the financial ability to pay for the implementation of the
necessary remedial action.

The preparation, approval, and implementation of a remedial
action workplan for the industrial establishment may be deferred
until the use changes or until the purchaser, transferee,
mortgagee or other party to the transfer closes[, terminates or
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transfers] operations or transfers ownership or operations.

[(1) Within 60 days of receiving notice of the sale or realty
transfer and the certification that the industrial establishment
would be subject to substantially the same use, the department
shall approve. conditic:ally approve, or deny the certification.

{(2) Upon approval -0 the certification, the implementation of a
cleanup plan and detoxification of the site shall be deferred.

(3) Upon .denial f the certification, the cleanup plan and
detoxification of t: site shall be implemented pursuant to the
provisions of this act.]

{c.] b. Upon sat:s:actory submission of a complete and accurate
application, the ~:partment shall approve the deferral. Upon
approval of th: deferral., the preparation, approval. and
implementation .;f remedial action workplan at the industrial
establishment sha.l be deferred. The deferral shall be denied by
the department if a complete and accurate application is not
submitted to the department or if the department fails to
approve any of the components of the application. Upon denial of
the deferral, th: remediation of the industrial establishment shall
be continued pu. uant to the provisions of this act.

c. The autho:iiy to defer [implementation of the cleanup plan]
the preparation. approval, and implementation of a remedial
action workplan set forth in subsection [b.] a. of this section shall
not be construed to limit, restrict, or prohibit the department
from directing site [cleanup] remediation under any other statute,
rule, or regulation, but shall be solely applicable to the
obligations of the owner or operator of an industrial
establishment, pursuant to the provisions of this act, nor shall any
other provisions of this act be construed to limit, restrict, or
prohibit the department from directing site [cleanup] remediation
under any other statute, rule, or regulation.

(cf: P.L.1983, ¢.330, s.6)

8. Section 8 of P.L.1983, ¢.330 (C.13:1K-13) is amended to
read as follows:

8. a. Failure of the transferor to comply with any of the
provisions of this act is grounds for voiding the sale or transfer of
an industrial establishment or any real property utilized in
connection therewith by the transferee, entitles the transferee to
recover damages from the transferor, and renders the owner or
operator of the industrial establishment strictly liable, without
regard to fault, for all [cleanup and removal] remediation costs
and for all direct and indirect damages resulting from the failure
to implement the [cleanup plan] remedial action workplan.

b. Failure to submit a valid negative declaration [,] or [cleanup
plan] a_remedial action workplan pursuant to the provisions of
section 4 of [this act] P.L.1983, ¢.330 (C.13:1K-9} is grounds for
voiding the sale by the department.

¢. Any person who knowingly gives or causes to be given any
false information or who fails to comply with the provisions of
this act is liable for a penalty of not more than $25,000.00 for
each offense. If the violation is of a continuing nature, each day
during which it continues shall constitute an additional and
separate offense. Penalties shall be collected in a civil action by
a summary proceeding under "the penalty enforcement law”
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(N.].S.2A:58-1 et seq.). Any officer or management official of
an industrial establishment who knowingly directs or authorizes
the violation of any provisions of this act shall be personally
liable ior the penalties established in this subsection.

{(cf: 2.1..1983. ¢.330, s.8)

9. :New section) a. The owner or operator of an industrial
establishment planning to close operations or transfer ownership
or ~ erations of an industrial establishment may, in lieu of
com_:ying with the provisions of subsection b. of section 4 of
P.l. 1983, ¢.330 (C.13:1K-9), apply to the department for an
ev-:dited review. An application for an expedited review
pu.suant to this section shall include:

1) the notice required pursuant to the provisions of subsection
a. of section 4 of P.L.1983, ¢.330 (C.13:1K-9),

2) a certification that for the industrial establishment, a
remedial action workplan has previously been implemented and a
ro further action letter has’ been issued pursuant to P.L.1983,
©.330, a negative declaration has been previously approved by the
- 2partment pursuant to P.L.1983, c.330, or the department has
oreviously approved a remediation of the industrial establishment
2quivalent to that performed pursuant to the provisions of
P.L.1983, c.330,

(3) a certification that the owner or operator has performed
remediation activities at the industrial establishment, consistent
with regulations established by the department, in order to
identify areas of concern that are new or have continued in use
since the issuance of a no further action letter, negative
declaration approval, or remediation approval as described in
paragraph (2) of this subsection, and that based on those
remediation activities the owner or operator certifies that there
has been no discharge of a hazardous substance or hazardous
waste at the industrial establishment subsequent to the approval
of the negative declaration, the issuance of the no further action
letter, or the equivalent remediation; or, if any discharge has
occured, a certification listing any discharge. describing the
action taken to remediate the discharge, a certification that the
remediation was performed in accordance with procedures
established by the department, and a certification that the
remediation was approved by the department,

(4) a certification that for any underground storage tank
covered by the provisions of P.L.1986, c.102 (C.58:10A-21 et
seq.), an approved method of secondary containment or a
monitoring system as required by P.L.1986, c.102, has been
insta!led.

(5) a copy of the negative declaration or no further action
letter, as applicable, last approved by the department for the
entire industrial establishment, and

(6) a proposed negative declaration.

b. Upon the submission of a complete and accurate application
and after an inspection, if necessary, the department shall
approve or disapprove the negative declaration. The department
shall approve the negative declaration upon a finding that the
information in the certifications submitted pursuant to subsection
a. of this section is accurate. Upon a disapproval of the proposed
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negative declaration by the department pursuant to this section,
the owner or operator shall comply with the provisions of section
4 of P.L.1983. ¢.330.

10. (New section) a. The owner or operator of an industrial
establishment planning to close operations or transfer ownership
or operations of the industrial establishment may, in lieu of
complying with the provisions of subsection b. of section 4 of
P.L.1983, .330 (C.13:1K-9), apply to the department for a
limited sit: review. An application for a limited site review
pursuant to this section shall include:

(1) the notice required pursuant to the provisions of subsection
a. of sectzn 1 of P.L.1983, ¢.330 (C.13:1K-9),

(2) a certification that for the industrial establishment. a
remediai action workplan has previously been implemented and a
no further action letter has been issued pursuant to P.L.1983.
¢.330, a negative declaration has been previously approved by the
department pursuant to P.L.1983, c.330, or the department has
previously approved a remediation equivalent to that performed,
pursuar’ to the provisions of P.L.1983, c.330,

(3) o certification that the owner or operator has performed
remediaion activities at the industrial establishment, consistent
with regulations established by the department, in order to
identify areas of concern that are new or have continued in use
since the issuance of a no further action letter, negative
declaration approval, or remediation approval as described in
paragraph (2) of this subsection, and that based on those
remediation activities the owner or operator certifies that
subsequent to the issuance of the negative declaration, no further
action letter or remediation approval described in paragraph (2)
of this subsection, a discharge has occurred at the industrial
establishment that was not remediated in accordance with the
procedures established by the department or any remediation
performed has not been approved by the department,

(4) the negative declaration or no further action letter, as
applicable, last approved by the department for the industrial
establishment,

(5) a certification listing any information required to be
provided in a preliminary assessment that has changed since the
last departmental approval of a negative declaration, issuance of
a no further action letter, or remediation approval, as applicable,
for the industrial establishment,

(6) a certification that for any underground storage tank
covered by the provisions of P.L.1986, c.102 (C.58:10A-21 et
seq.), an approved method of secondary containment or a
monitoring system as required by P.L.1986, c.102, has been
installed, and

(7) a proposed negative declaration, if applicable.

b. Upon the submission of a complete application, and after an
inspection if necessary, the department may:

(1) approve the negative declaration upon a finding that any
discharge of a hazardous substance or hazardous waste, as
certified to pursuant to paragraph (3) of subsection a. of this
section, has been remediated to levels that are below the
applicable cleanup standards as established by the department, or
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(2) require the owner or operator perform the remediation
process set forth in subsection b. of section 4 of P.L.1983, ¢.330
(C.13:1K-9) only for those areas of concern identified by the
information provided pursuant to paragraphs (3) and (5) of
subsection a. of this section upon a finding that further
investigation or remediation is necessary to bring the industrial
establishment into compliance with the applicable cleanup
standards.

c. The owner or operator of an industrial establishment subject
to the provisions of this section shall not close operations or
transfer ownership or operations until a remedial action
workplan, or a negative declaration, as applicable, has been
approved by the department or an administrative consent order
has been entered into.

11. (New section) a. The owner or operator of an industrial
establishment may apply to the department to close operations or
transfer ownership or operations at an industrial establishment
without obtaining departmental approval of a remedial action
workplan or a negative declaration or without entering into an
administrative consent order if the industrial establishment is
already in the process of a remediation pursuant to subsection b.
of section 4 of P.L.1983, ¢.330 (C.13:1K-9). The application shall
include:

(1) the notice required pursuant to the provisions of subsection
a. of section 4 of P.L.1983, ¢.330, )

(2) a certification that there has been no discharge of any

‘hazardous substance or hazardous waste at the industrial

establishment during the applicant's period of operation or
ownership or that the remediation of any discharge of a
hazardous substance or hazardous waste that occured during the
applicant 's period of ownership or operation was approved by the
department,

{3) a certification by the owner or operator that a cleanup
funding source for the cost of the remediation or the
implementation of the remedial action workplan at the industrial
establishment has been established pursuant to section 21 of
P.L. ,c. (C. ) (now before the Legislature as this bill, and

(4) a certification, as applicable, that any transferee has been
notified that the industrial establishment is the subject of a
remediation.

b. Upon the submission of a complete application, and upon a
finding that the information submitted is accurate, the
department shall authorize, in writing, that the applicant may
close operations or transfer ownership or operations of the
industrial establishment.

12. (New section) a. The owner or operator of an industrial
establishment may apply to the department to close operations or
transfer ownership or operations at an industrial establishment
without obtaining deparfmental approval of a remedial action
workplan or a negative declaration or without entering into an
administrative consent order if the only areas of concern or the
only discharges at the industrial establishment are from an
underground storage tank regulated pursuant to P.L.1986, c.102
(C.58:10A-21 et seq.). The application shall include:

e AR ¢
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(1) the notice required pursuant to the provisions of subsection
a. of section 4 of P.L.1983, ¢.330, .

(2) the submission of a preliminary assessment that shows that
the only area of concern at an industrial establishment is an
underground storage tank or tanks as defined pursuant to section
2 of P.L.1986, c.102 (C.58:10A-22), or the submission of a site
investigation that shows that the only discharged hazardous
substances or hazardous wastes at the industrial establishment, or
that has migrated offsite, above the applicable cleanup standards
are from a leak or discharge from that underground storage tank
or tanks, and

(3) a certification that the owner or operator of the industrial
establishment is in compliance with the provisions of P.L.1986,
c.102 for all underground storage tanks covered by that act, at
the industrial establishment.

b. Upon the submission of a complete application, and upon a
finding that the information submitted is accurate, the
department shall authorize, in writing, the applicant to close
operations or transfer ownership or operations of the industrial
establishment.

13. (New section) a. The owner or operator of an industrial
establishment may apply to the department to close operations or
transfer ownership or operations at an industrial establishment
without obtaining departmental approval of a remedial action
workplan or without entering into an administrative consent
order, if the discharge of hazardous substances or hazardous
wastes at the industrial establishment is of minimal
environmental concern. Upon the completion of a preliminary
assessment, site investigation, remedial investigation, and
feasibility study for the industrial establishment, conducted
pursuant to subsection b. of section 4 of P.L.1983, ¢.330, any
owner or operator may submit to the department an application
for' a determination that the discharge at an industrial
establishment is of minimal environmental concern, which
application shall include:

(1) a certification, supported by the submission of data from
the preliminary assessment, site investigation, remedial
investigation and feasibility study, that there are no more than
two areas of concern at the industrial establishment that are
contaminated at levels above the applicable cleanup standards,
and that remedial action at those areas of concern can be
completed pursuant to standards and criteria established by the
department within six months of the owmer's or operator's
receipt of the approval of the application by the department;

(2) a certification that a remedial action workplan shall be
prepared pursuant to standards and criteria established by the
department;

(3) a certification that the remedial action workplan will be
completed pursuant to standards and criteria established by the
department within six months of the owner's or operator's
receipt of the approval of the application by the department;

(4) a demonstration that the cleanup funding source required
pursuant to section 21 of P.L. , c. (C. )(now before the
Legislature as this bill) has or will be established;
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(5) the payment of all fees or surcharges imposed pursuant to
P.L.1983, c.330 and section 28 of P.L. ,c.. (C. ) (now before
the Legislature as this bill), and any rules or regulations adopted
pursuant thereto; and

(6) documentation establishing that the discharged hazardous
substances or hazardous wastes at the particular industrial
establishment do not pose a threat to human health because of
the proximity of an area of concern to a drinking water source or
because of the location. complexity, or the nature of the
discharge.

b. Upon the submission of a complete application, and upon a
finding that the information submitted is accurate. the
department shall approve the application for a determination
that the discharge at an industrial establishment is of minimal
environmental concern. Prior to making a finding upon the
application pursuant to this section, the department may inspect
the industrial establishment, as necessary, to verify the
information in the application. The decision of the department
shall be made within 30 days of the submission of a complete
application. In determining the amount of time necessary to
complete remedial action. the department shall not include that
time in which it takes the department to issue a permit for a
discharge to surface water pursuant to P.L.1977, c¢.74
(C.58:10A-1 et seq.).

c. The owner or operator shall, upon the completion of the
remedial action workplan at the subject areas of concern, certify
to the department that the remedial action workplan has been
implemented in accordance with the standards and criteria
established by the department. The certification shall include a
copy of the remedial action workplan and the results of any tests
performed as part of the remedial action. Within 30 days of
receipt of the certification, the department shall issue a no
further action letter to the owner or operator. The department
may perform an inspection of the industrial establishment prior
to issuing the no further action letter.

The department may refuse to issue the no further action
letter pursuant to this section only upon a finding that hazardous
substances or hazardous wastes remain at the relevant areas of
concern at levels or concentrations in excess of, the applicable
cleanup standards.

d. Upon the failure of an owner or operator to complete the
implementation of a remedial action workplan within the six
month period as provided in subsection a. of this section, the
owner or operator shall so notify the department in writing and
the reasons therefor. The owner or operator shall have no more
than 120 additional days to complete the implementation of the
remedial action workplan. [f the implementation of the remedial
action workplan is not completed within this additional time, the
department may rescind its determination that the industrial
establishment is of minimal environmental concern and may
require that a remedial action workplan be submitted and
implemented by the owner or operator in a manner and under the
terms and conditions provided in its general regulations for
remedial action workplan submissions and implementation.
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14. (New section) a. The owner of an industrial establishment
may transfer a portion of the real property on which an industrial
establishment is situated without conducting a remediation of the
entire industrial establishment pursuant to the provisions of
P.L.1983, ¢.330 and this act, if, upon application by the owner,
the department issues a certificate of limited conveyance.

b. An application for a certificate of limited conveyance shall
be in the form of a certification by the owner which shall include
a description of the real property to be transferred, an appraisal
of the real property to be transferred, the sale price or market
value of the real property to be transferred, an appraisal of the
entire industrial establishment, and an appraisal of the remaining
property if the certificate of limited conveyance were issued. as
well as any other information the department deems necessary to
make the findings required in subsection c. of this section.

c. The department shall issue a certificate of limited
conveyance for a portion of the real property on which an
industrial establishment is situated after the submission of a
complete and accurate application and upon a finding that the
sales price or market value of the real property to be conveyed,
together with any additional diminution in value to the remaining
property as a result of the conveyance is not more than one third
of the total appraised value of the industrial establishment prior
to the transfer, and that the remaining real property is an
industrial establishment subject to the provisions of P.L.1983,
€.330. The appraisals shall be made no more than one year prior
to the submission of application for a certificate of limited
conveyance. Conveyances made pursuant to this section shall not
exceed one third of the value of the industrial establishment
during the period of ownership of the applicant.

d. Upon issuance of the certificate of limited conveyance, the
owner or operator shall, prior to the conveyance, comply with the
provisions of section 4 of P.L.1983, ¢.330 for that portion of the
real property certified for conveyance. The remediation that
may be required on the real property subject to the certificate of
limited conveyance shall include any hazardous substances or
hazardous wastes that are migrating from the remaining portion
of the industrial establishment onto the real property being
conveyed. The remaining portion of the industrial establishment,
upon closing, terminating or transferring operations shall be
subject to the provisions of P.L.1983, ¢.330 and this act.

e. A certificate of limited conveyance shall be valid for three
years from the date of issuance.

15. (New section). a. When a portion of an industrial
establishment is the subject of a condemnation proceeding
initiated pursuant to the "Eminent Domain Act of 1971,"
P.L.1971, c.361 (C.20:3-1 et seq.) the provisions of section 4 of
P.L.1983, c.330 shall apply only to that portion of the industrial
establishment to be transferred pursuant to the condemnation
proceeding, except as provided in subsections b. and c. of this
section. The remaining portion of the industrial establishment,
upon closing operations or transferring ownership or operations,
shall be subject to the provisions of P.L.1983, ¢.330
notwithstanding that at the time of the closure of operations or
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the transfer of ownership or operations, the remaining portion
may not be an industrial establishment as defined pursuant to
section 2 of P.L.1983. ¢.330. (C.13:1K-7).

b. In the case where the owner or operator closes operations or
transfers ownership or operations of the entire industrial
establishment as a result of the condemnation of a portion of the
industrial establishment, the entire industrial establishment shall
be subject to the provisions of P.L.1983, ¢.330 at the time of the
transfer of the portion of the real property that is the subject of
a condemnation proceeding.

c. The entire industrial establishment shall be subject to the
provisions of P.L.1983, ¢.330 at the time of the transfer of the
portion of the real property that is the subject of a condemnation
proceeding, if the value of the real property to be conveyed
pursuant to the condemnation proceeding, together with any
additional diminution in value to the remaining property as a
result of the conveyance, is two thirds or more of the total
appraised value of the entire industrial establishment.

16. (New section) Where the closure of operations or the
transfer of ownership or operations of an industrial establishment
by an owner or operator who is a tenant requires compliance with
P.L.1983, ¢.330, the area of the industrial establishment subject
to the provisions of P.L.1983, c.330 shall be limited to that area
under the exclusive current control of the tenant. The area under
exclusive current control of the tenant shall not include any area
of common use among more than one tenant. The area under
exclusive current control of the tenant may include areas in
which the landlord has access in the capacity as a landlord. In
the event that an owner or operator of an industrial
establishment receives a negative declaration or remedial action
workplan approval for the area under the tenant's exclusive
current control pursuant to this section, those areas of the
industrial establishment not under the tenant's exclusive current
control but that were once used by that tenant or that were used
by that tenant and were subject to common use by other tenants,
shall be subject to all of the requirements of P.L.1983, c.330
(C.13:1E-9), at the time of closure of operations or transfer of
ownership or operations by the owner, notwithstanding that at the -
time of the closure of operations or transfer or ownership or
operations by the owner, the subject real property may not be an
industrial establishment as defined pursuant to section 2 of
P.L.1983, ¢.330 (C.13:1K-7).

17. (New section) The owner or operator of an industrial
establishment, who has submitted a notice to the department
pursuant to subsection a. of section 4 of P.L.1983, ¢.330
(C.13:1K-9), may implement an interim response action prior to
departmental approval of that action. The interim response
action may be implemented when the expeditious temporary or
partial remediation of a discharged hazardous substance or
hazardous waste is necessary to contain or stabilize a discharge
prior to implementation of an approved remedial action workplan
in order to prevent, minimize, or mitigate damage to public
health or safety or to the environment which may otherwise
result from a discharge. The interim response action shall be
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implemented in compliance with the procedures and standards
established by the department. The department may require
submission of a notice of intent to implement an interim response
action and may require, subsequent to completion of the interim
response action, a report detailing the actions taken and a
certification that the interim response action was implemented in
accordance with all applicable laws and regulations. The
department shall review these submissions to verify whether the
interim response action was implemented in accordance with
applicable laws and regulations. The department shall not require
that additional remediation be undertaken at an area of concern
subject to the interim response action except in instances when
further remediation is necessary to bring that area of concern
into compliance with the applicable cleanup standards. when the
actions taken were temporary in nature requiring additional
long-term remedial action take place, or when the department
determines that the interim response action was not performed in
substantial compliance with applicable laws or regulations.

18. (New section). Any person who, prior to July 1, 1992,
violated the provisions of P.L.1983, c.330 by closing operations or
transferring ownership or operations of an industrial
establishment without receiving departmental approval of a
cleanup plan or a negative declaration pursuant to the provisions
of P.L.1983, ¢.330, or without entering into an administrative
consent order that allows the closure of operations or transfer of
ownership or operations, shall not be subject to a penalty for that
violation if the person notifies the department of the closure of
operations or of the transfer of ownership or operations of the
industrial establishment, and enters into an administrative
consent order with the department to initiate a remediation of
the industrial establishment pursuant to the provisions of
P.L.1983, c.330 and any rules or regulations adopted pursuant
thereto, within one year of the effective date of this section.

19. (New section) a. Within one year of the effective date of
this act, the Department of Environmental Protection shall
conduct an audit of the negative declarations and remedial action
workplans that have been submitted to the department pursuant
to P.L.1983, ¢.330. On the basis of this audit the department
shall adopt regulations identifying, within the Standard Industrial
Classification major group numbers listed in the definition of
"industrial establishment,” all industries designated by Standard
Industrial Classification number subgroups, or classes of
operations within those subgroups, that do not pose a risk to
public health and safety or to the environment by their normal
operation. The audit shall distinguish between hazardous
substances or hazardous wastes at an industrial establishment
caused by a particular type of industry and hazardous substances
or hazardous wastes that exists as a result of activities at an
industrial establishment unrelated to the activities of that
industry.

b. An industrial establishment for which a remedial action
workplan was previously implemented and a no further action
letter was received pursuant to P.L.1983, c.330, a negative
declaration was previously approved by the department pursuant
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to P.L.1983, ¢.330, or for which the department has previously

- approved a remediation equivalent to that performed pursuant to

the provisions of P.L.1983, ¢.330, and which industrial
establishment is designated by a Standard Industrial
Classification subgroup or class of operations that does not pose a
risk to public health and safety or to the environment by its
normal operations as identified in subsection a. of this section,
shall not be considered an industrial establishment for the
purposes of P.L.1983, c.330.

20. (New section) As used in sections 20 through 33 of P.L. .
¢c. (C. )(now before the Legislature as this bill):

*Authority” means the New Jersey Economic Development
Authority established pursuant to P.L.1974, c.80 (C.34:1B-1 et
seq.);

“Cleanup funding source” means the methods of financing the
remediation of a discharge required to be established by the
person performing the remediation pursuant to section 21 of
P.L. .c..(C. )now before the Legislature as this bill);

"Cleanup standards” means the combination of numeric and
narrative standards to which contaminants must be cleaned up as
provided by the department pursuant to section 30 of P.L. , c.
(C. )(now before the Legislature as this bill);

“Contamination” or “contaminant” means any discharged
hazardous substance as defined pursuant to section 3 of P.L.1978.
c.141 (C.58:10-23.11b), hazardous waste as defined .pursuant to
section 1 of P.L.1976, c.99 (C.13:1E-38), or pollutant as defined
pursuant to section 3 of P.L.1977, c.74 (C.58:10A-3);

"Department” means the Department of Environmental
Protection;

"Discharge” means an intentional or unintentional action or
omission resulting in the actual or threatened releasing, spilling,
leaking, pumping, pouring, emitting, emptying, or dumping of a
contaminant onto the land or into the waters of the State or into
the waters outside the jurisdiction of the State which
contaminant enters the waters of the State;

"No further action letter” means a written determination by
the department that at a particular site, based upon an evaluation
of the historical use of the site. and any other investigation or
action the department deems necessary, there are no discharged
:ontaminants present, or any discharged contaminants present
are below the applicable cleanup standards;

"Remediation” or "remediate” means all necessary actions to
investigate and cleanup any known or suspected discharge or
threatened discharge of contaminants, including, without
limitation, a preliminary assessment, site investigation, remedial
investigation, feasibility study, and remedial action;

"Remediation fund" means the Hazardous Discharge Site
Remediation Fund established pursuant to section 22 of P.L. ,
c. *(C. )(now before the Legislature as this bill);

"Special ecological receptors” means all natural resources that
are protected, managed, or otherwise regulated by federal or
state law, pursuant to the "Comprehensive Response,
Compensation, and Liability Act of 1980," 42 U.S.C.§9601 et
seq.; the "Delaware and Raritan Canal State Park Law of 1974,"
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P.L.1974, c.118, (C.13:13A-1 et seq.); the "Federal Endangered
Species Act of 1973,” 16 U.S.C.§1531 et seq.; the "Federal Water
Pollution Control Act,” 33 U.S.C.§§ 1251 et seq.; Title 23 of the
Revised Statutes, Fish and Game, Wild Birds and Animals; the
"Freshwater Wetlands Protection Act,” P.L.1987, ¢.156
(C.13:9B-1 et seq.); the "Marine Mammal Protection Act of
1972," 16 U.S.C. §1361; the "Natural Areas System Act,”
P.L.1975 ¢.363 (C.13:1B-15.12a et seq.); Chapter 8A of Title 13
of the Revised Statutes, Green Acres; the "New Jersey Natural
Lands Trust,” P.L.1968, c.425 (C.13:1B-15.119); the "Pinelands
Protection Act,” P.L.1979, c.111 (C.13:18A-1 et seq.); the "New
Jersey Wild and Scenic Rivers Act,” P.L.1977, ¢.236 (C.13:8-45
et seq.); the "State Park and Forestry Resources Act,” P.L.1983,
c.324, (C.13:1L-1 et seq.); the "Spill Compensation and Control
Act.” P.L.1976, c.141, (C.58:10-23.11 et seq.); the “"Water
Pollution Control Act,” P.L.1977, 74 (C.58:10A-1 et seq.); the
"Wetlands Act of 1970,™ P.L.1970, ¢.272, (C.13:9A-1 et seq.); and
the "Wildlife Sanctuaries Act,” P.L.1982, ¢.167, (C.13:8-64 et
seq.).

21. (New section) a. The owner or operator of an industrial
establishment required to perform remediation activities
pursuant to P.L.1983, c.330 (C.13:1K-6 et seq.), or a discharger
or person in any way responsible for a hazardous substance who
has been issued a directive or an order, who has entered into an
administrative consent order, or who has been ordered by a court
to clean up and remove a hazardous substance discharge pursuant
to P.L.1976, c.141 (C.58:10-23.11 et seq.), shall, no more than 14
days after approval by the department of a remedial action
workplan or as a condition in an administrative consent order
with the department for the remediation of a contaminated site,
establish and maintain a cleanup funding source in the amount
necessary to pay the cost of the required remediation. A person
required to establish a cleanup funding source pursuant to this
section shall provide to the department satisfactory
documentation that the requirement has been met. The
provisions of this section shall not apply to the remediation of a
discharge at a business having a Standard Industrial Classification
Number 5541 as designated in the Standard Industrial
Classification Manual prepared by the Office of Management and
Budget in the Executive Office of the President of the United
States.

b. The person responsible for the remediation may use the
cleanup funding source to pay the cost of remediation. The
department may not require any other financial assurance by the
person responsible for the remediation other than that provided in
this section. In the case of a remediation performed pursuant to
P.L.1983, ¢.330, the cleanup funding source shall be established
no more than 14 days after the approval by the department of a
remedial action workplan or as provided in an administrative
consent order entered into pursuant to section 4 of P.L.1983,
€.330 (C.13:1K-9). In the case of a remediation performed
pursuant to P.L.1976, c.141, the cleanup funding source shall be
established as provided in an administrative consent order signed
by the parties, as provided by a court, or as directed by the
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department. The cleanup funding source shall be evidenced by
the establishment and maintenance of (1) a fully funded trust
account, (2) a line of credit, or (3) a self guarantee, or by any
combination thereof. Where it can be demonstrated that a person
cannot establish and maintain a cleanup funding source for the
full cost of the remediation by a method specified in this
subsection, that person may establish the cleanup funding source
by securing a loan for the estimated costs of the remediation
from the Hazardous Discharge Site Remediation Fund as provided
in section 23 of P.L. , c. (C )(now before the Legislature as
this bill).

c. A fully funded trust shall be established pursuant to the
provisions of this subsection. An originally signed duplicate of
the trust agreement shall be delivered to the department by
certified mail within 14 days of receipt of notice from the
department that the remedial action workplan is approved or as
specified in an administrative consent order, civil order, or order
of the department, as applicable. The fully funded trust
agreement shall conform to a model trust agreement as
established by the department and shall be accompanied by a
certification of acknowledgment that conforms to a model
established by the department. The trustee shall be an entity
which has the authority to act as a trustee and whose trust
operations are regulated and examined by a federal or New
Jersey agency. .

The trust shall be established in an amount equal to or greater
than (1) the cost estimate of the implementation of the remedial
action workplan as approved by the department, (2) as provided in
an administrative consent order, (3) as stated in a departmental
order or directive, or (4) as agreed to by a court, and shall be in
effect or a term not less than the actual time necessary to
performn the remediation at the site. Whenever the remediation
or remedial action workplan cost estimate increases, the person
required to establish the cleanup funding source shall, within 60
days after the increase, cause the amount of the fully funded
trust to be increased to an amount at least equal to the new
estimate, establish a new cleanup funding source pursuant to
subsection b. of this section in an amount at least equal to the
new estimate, or obtain an additional cleanup funding source as
specified in this section 1n an amount at least equal to the
increase. Whenever the remediation or remedial action workplan
cost estimate decreases, the person required to obtain the
cleanup funding source may file a written request to the
department to decrease the amount in the fully funded trust. The
fully funded trust may be decreased to the amount of the new
estimate only upon written approval by the department to the
trustee.

The trust agreement shall provide that the fully funded trust
may not be revoked or terminated by the person required to
establish the cleanup funding source or by the trustee without the
written consent of the department. The trustee shall release to
the person required to establish the cleanup funding source, or to
the department or transferee of the property, as appropriate,
only those funds as the department authorizes, in writing, to be
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released. The person entitled to draw upon the fully funded trust
shall submit documentation to the department detailing the costs
incurred or to be incurred as part of the remediation. Upon a
determination by the department that the costs are consistent
with the remediation of the site, the department shall, in writing,
authorize a disbursement of moneys from the fully funded trust in
the amount of the documented costs.

The department shall return the original fully funded trust
agreement to the trustee for termination after the person
required to establish the cleanup funding source substitutes an
alternative cleanup funding source as specified in this section or
the department notifies the person that that person is no longer
required to maintain a cleanup funding source for remediation of
the contaminated site.

d. A line of credit shall be established in a manner pursuant to
the provisions of this subsection. An originally signed duplicate
of the line of credit agreement shall be delivered to the
department by certified mail within 14 days of receipt of notice
from the department that the remedial action workplan is
approved, or as specified in an administrative consent order, civil
order, or order of the department, as applicable. The line of
credit agreement shall conform to a model agreement as
established by the department and shall be accompanied by a
certification of acknowledgment that conforms to a model
established by the department.

The line of credit shall be established in an amount equal to or
greater than (1) the cost estimate of the implementation of the
remedial action workplan as approved by the department, (2) as
provided in an administrative consent order, (3) as stated in a
departmental order or directive, or (4) as agreed to by a court,
and shall be in effect for a term not less than the actual time
necessary to perform the remediation at the site. Whenever the
rémediation or remedial action workplan cost estimate increases,
the person required to establish the cleanup funding source shall,
within 60 days after the increase, cause the amount of the line of
credit to be increased to an amount at least equal to the new
estimate, establish a new cleanup funding source pursuant to
subsection b. of this section in an amount at least equal to the
new estimate, or obtain an additional cleanup funding soyrce as
specified in this section in an amount at least equal to the
increase. Whenever the remediation or remedial action workplan
cost estimate decreases, the person required to establish the
cleanup funding source may file a written request to the
department to decrease the amount in the line of credit. The line
of credit may be decreased to the amount of the new estimate
only upon written approval by the department to the person or
institution who provides the line of credit.

A line of credit agreement shall provide that the line of credit
may not be revoked or terminated by the person required to
obtain the cleanup funding source or the person or institution
providing the line of credit without the written consent of the
department. The person or institution providing the line of credit
shall release to the person required to establish the cleanup
funding source, or to the department or transferee of the
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property as appropriate, only those funds as the department
authorizes, in writing, to be released. The person entitled to
draw upon the line of credit shall submit documentation to the
department detailing the costs incurred or to be incurred as part
of the remediation. Upon a determination that the costs are
consistent with the remediation of the site, the department shall,
in writing, authorize a disbursement from the line of credit in the
amount of the documented costs.

The department shall return the original line of credit
agreement to the person or institution providing the line of credit
for termination after the person required to establish the cieanup
funding source substitutes an alternative cleanup funding source
as specified in this section, or after the department notifies the
person that that person is no longer required to maintain a
cleanup funding source for remediation of the contaminated site.

e. A person may self-guarantee a cleanup funding source upon
the submittal of documentation to the department demonstrating
that the cost of the remediation as estimated in the remedial
action workplan or in the administrative consent order would not
exceed one-third the tangible net worth of the person required to
establish cleanup funding source, and that the person has a net
cash flow and liabilities sufficient to assure the availability of
sufficient moneys for the remediation during the time necessary
for the remediation. The department may establish requirements
and reporting obligations to ensure that the person proposing to
self guarantee a cleanup funding source meets the criteria for
self guaranteeing prior to the initiation of remedial action and
until completion of the remediation.

f. (1) Following a written determination that the person
required to obtain the cleanup funding source has failed to
perform the remediation as required, the department may make
disbursements from the fully funded trust or the line of credit. A
coﬁy of the determination by the department shall be delivered to
the person required to establish the cleanup funding source and.
in the case of a remediation conducted pursuant to P.L.1983,
c.330 (C.15:‘1K—6 et seq.), to any transferee of the property.

(2) The transferee of propert. ubject to a remediation
conducted pursuant to P.L.1983. - 0 (C.13:1K-<6 et seq.), may,
at any time after the de .nent's determination of
nonperformance by the owner c .perator required to establish
the cleanup funding source, petition the department, in writing,
with a copy being sent to the owner and operator, for authority to

_perform the remediation at the industrial establishment. The

department, upon a determination that the transferee is
competent to do so, shall grant that petition which shall
authorize the transferee to perform the remediation as specified
in an approved remedial action workplan, or to perform the
activities as required in an administrative consent order, and to
avail itself of the moneys in the fully funded trust or line of
credit for these purposes unless the owner or operator continues
or begins to perform its obligations within 14 days of the petition
being filed with the department.

(3) After the department has begun to perform the
remediation in the place of the person required to establish the
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cleanup funding source or has granted the petition of the
transferee to perform the remediation, the person required to
establish the cleanup funding source shall not be permitted by the
department to continue its performance obligations except upon
the agreement of the department or the transferee, as applicable,
or except upon a determination by the department that -the
transferee is not adequately performing the remediation.

22. (New section) a. There is established in the New [ersey
Economic Development Authority a special, revolving fund to be
known as the Hazardous Discharge Site Remediation Fund.
Moneys in the remediation fund shall be dedicated for the
provision of loans and grants to municipal governmental entities
and individuals, corporations, partnerships, and other private
business entities for the purpose of financing remediation
activities at sites that are, or are suspected of being,
contaminated by hazardous substances or hazardous wastes that
have been or may be discharged into the environment.

b. The remediation fund shall be credited with:

(1) moneys as are appropriated by the Legislatul‘e;

(2) moneys deposited into the fund as repayment of principal
and interest on outstanding loans made from the fund;

(3) any return on investment of moneys deposited in the fund:

(4) cleanup funding source surcharges imposed pursuant to
section 28 of P.L. , c. (C. )(now before the Legislature as this
bill);

(5) moneys made available to the authority for the purposes of
the fund.

23. (New section) a. Loans may be made from the remediation
fund to (1) owners or operators of industrial establishments that
are required to perform remediation activities pursuant to the
"Environmental Cleanup Responsibility Act,” P.L.1983, ¢.330
(C.13:1K-6 et seq.), as a condition of a closure, transfer, or
termination of operations of an industrial establishment and (2)
persons who have discharged a hazardous substance or who are in
any way responsible for a hazardous substance pursuant to the
"Spill Compensation and Control Act,” P.L.1976, c.141
(C.58:10-23.11 et seq.) and (3) persons who voluntarily undertake
the remediation. of a discharge of a hazardous substance or
hazardous waste. No loans may be made from the remediation
fund for the remediation of a discharge from an underground
storage tank at a place of business that has a Standard Industrial
Classification Number 5541 as designated in the Standard
Industrial Classification Manual prepared by the Office of
Management and Budget in the Executive Office of the President
of the United States. Loans and grants may be made from the
remediation fund to municipal governmental entities that own
real property on which there has been a discharge or there is a
suspected discharge of a hazardous substance or hazardous waste.

b. Loans and grants of moneys from the remediation fund shall
be made for the following purposes and, on an annual basis,
obligated in the following percentages:

(1) at least 20% of the moneys shall be allocated for loans to
persons, other than governmental entities for remediation of real
property located in a qualifying municipality as defined in section
1 of P.L.1978, c.14 (C.52:27D-178);
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(2) at least 15% of the moneys shall be allocated for loans and -
grants to municipal governmental entities. Grants shall be used
for performing preliminary assessments and site investigations on
property owned by a municipal governmental entity in order to
determine the existence or extent of any hazardous substance or
hazardous waste on those properties. A munfcipal governmental
entity that has performed a preliminary assessment and site
investigation on its property may obtain a loan for the purpose of
continuing the remediation on those properties as necessary to be
in compliance with the applicable cleanup standards adopted by
the department;

(3) at least 20% of the moneys shall be allocated for loans for
remediation activities at sites that have been contaminated by a
discharge of a hazardous substance or hazardous waste, or at
which there is an imminent and significant threat of a discharge
of a hazardous substance or hazardous waste, and the discharge
or threatened discharge poses or would pose an imminent and
significant threat to a drinking water source, to human health, or
to a sensitive or significant ecological area;

(4) at least 10% of the moneys shall be allocated for loans to
persons, other than government entities, who voluntarily
undertake the remediation of a hazardous substance or hazardous
waste discharge, and who have not been ordered to undertake the
remediation by the department, or by a court,

(5) at least 20% of the moneys shall be allocated for loans to
persons. other than governmental entities, who are required to
perform remediation activities at an industrial establishment
pursuant to P.L.1983, ¢.330 {C.13:1K-6 et seq.), as a condition of
the closure, transfer, or termination of operations at that
industrial establishment; and

(6) the remainder of the moneys in the remediation fund shall
be allocated for loans and grants to municipal governmental
entities or loans to individuals, corporations, partnerships and
other private business entities for the purposes enumerated in
paragraphs (1) through (5) of this subsection, except that where
moneys in the fund are insufficient to fund all the applications in
any calendar year that would otherwise qualify for a loan or grant
pursuant this paragraph, the authority shall give priority to loan
applications that meet the criteria enumerated in paragraph (3)
of this subsection.

c. Loans issued from the remediation fund shall be for a term
not to exceed ten years. ex:ept that upon the transfer of
ownership of any real property for which the loan was made, the
unpaid balance of the loan shall become immediately payable in
full. Loans shall bear an interest rate of 2%. Loans and grants,
upon request of the applicant, shall be issued for up to 100% of
the estimated applicable remediation cost, except that no loan or
grant may be issued to any applicant in any calendar year, for one
or more properties, in an amount that exceeds $1.000,000.
Repayments of principal and interest on the loans issued from the
remediation fund shall be paid to the authority and shall be
deposited into the remediation fund.

d. No person, other than a municipal governmental entity,
shall be eligible for a loan from the remediation fund if that
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person is capable of establishing a cleanup funding source for the
remediation as required pursuant to section 21 of P.L. , c.
(C. )mow before the Legislature as this bill), by any means other
than a loan from the remediation fund.

e. The authority may use a sum that represents up to 2% of
the moneys issued as loans or grants from the remediation fund
each year for administrative expenses incurred in connection with
the operation of the fund and the issuance of loans and grants.

f. Prior to March 1 of each year, the authority shall submit to
the Senate Environment Committee and the Assembly Energy and
Hazardous Waste Committee, or their successors, a report
detailing the amount of money that was available for loans and
grants from the remediation fund for the previous calendar year,
the amount of money available for loans and grants for the
current calendar year, the amount of loans and grants issued for
the previous calendar year and the catagory for which each loan
and grant was made, and any suggestions for legislative action
the authority deems advisable to further the legislative intent to
facilitate remediation and promote redevelopment and use of
existing industrial establishments.

24. (New section) a. A qualified applicant for a loan or grant
from the remediation fund shall be awarded a.loan or grant by the
authority upon the availability of sufficient moneys in the
remediation fund for the purpose of the loan or grant. Priority
for awarding loans and grants from the remediation fund shall be

‘based upon the date of receipt by the authority of a complete

application from the applicant. If an application is determined to
be incomplete by the authority, an applicant shall have 30 days
from receipt of written notice of incompleteness to file any
additional information as may be required by the authority for a
completed application. If an applicant fails to file the additional
information within 30 days, the filing date for that application
shall be the date that the additional information is received by
the authority. An application shall be deemed complete when all
the information required by the authority has been received in
the required form.

b. Within 90 days, for a private entity, or 180 days for a
municipal government entity, of notice of approval of a loan or
grant application, an applicant shall submit to the authority an
executed contract for the remediation activities for which the
loan or grant application was made. The contract shall be
consistent with the terms and conditions for which the loan or
grant was made. Failure to submit an executed contract within
the time provided, without good cause, shall constitute grounds
for the alteration of an applicant's priority ranking for the
awarding of a loan or grant.

25. (New section) a. The authority, in consultation with the
Department of Environmental Protection, shall, by rule or
regulation:

(1) prescribe forms for, and procedures for the filing of, loan
and grant applications; .

(2) require a person applying for a loan who is not the owner of
the subject property to provide a copy of the contract or lease
between the operator and owner. and certification that the owner
approves of the loan;
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(3) require, if the applicant is an owner who is not the operator
of the subject property, the owner to provide a copy of the
contract or lease between the owner and the operator;

(4) prohibit the assignment or encumbrance of a loan or loan
payment;

(5) require a loan or grant recipient to provide to the
authority, as necessary or upon request, evidence that loan or
grant moneys are being spent for the purposes for which the loan
or grant was made, and that the applicant is adhering to all of the
terms and conditions of the loan or grant agreement;

(6) provide that moneys from the approved loan or grant shall
be released by the authority to the applicant in only those
amounts that represent work completed;

(7) require the loan or grant recipient to provide access at
reasonable times to the subject property to determine compliance
with the terms and conditions of the loan or grant;

(8) require that, during the life of the loan, the applicant will
comply with all environmental laws, and pay all required taxes or
other governmental assessments due on the subject property for
which a loan application is made, or on the loan collateral;

{(9) reserve the right to suspend or terminate a loan or grant or
declare a loan in default if.any term or condition of the loan or
grant is violated by a loan or grant recipient, and take any
necessary action to secure repayment of the loan or grant;

(10) reserve the right to modify, as necessary and by mutual
consent, the terms or conditions of a loan or grant, which
modification shall, however, not be inconsistent with regulations
of the Department of Environment Protection concerning the
performance of remediation of contaminated property;

(11) establish a priority system for making loans or grants for
remediations involving an imminent and significant threat to a
public water source, human health, or to a sensitive or significant
ecological area pursuant to paragraph (6) of subsection b. of
section 23 of P.L. ,c. (C. )now before the Legislature as
this bill);

(12) provide that payment of a grant to a municipal government
entity shall be conditioned upon the subrogation to the authority
of all rights of the municipal government entity to recover
remediation costs from the discharger or other responsible party;
and

(13) adopt such other requirements as shall be deemed
necessary or appropriate in carrying out the legislative purposes
for which the Hazardous Discharge Site Remediation Fund was.
created. :

b. An applicant for a loan or grant shall be required to:

(1) provide proof, as determined sufficient by the authority,
that the applicant, other than a municipal governmental entity,
where applicable, could not establish a cleanup funding source,
other than a loan from the remediation fund, as required by
section 21 of P.L.. , c. (C. )now before the Legislature as
this bill); .

~ (2) submit documentation on the nature and scope of the
remediation to be performed, costs estimates thereon, and, as
available, proofs of the actual cost of all work performed;
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(3) submit copies of all court orders, administrative consent
orders or directives issued by the Department of Environmental
Protection and, if deemed necessary by the authority, any
reports, plans, or results of any preliminary assessment, site
investigation, remedial investigation, feasibility study, remedial
action workplan, remedial action, ot other documentation
required to be prepared or submitted to the department; and

(4) demonstrate the ability to repay the amount of the loan and
interest, and, if necessary, to provide adequate collateral to
secure the loan amount.

c. Information submitted as part of a loan or grant application
or agreement shall be deemed a public record subject to the
provisions of P.L.1963. ¢.73 (C.47:1A-1 et seq.). An applicant
may. however, request the authority to maintain the
confidentiality of any information relating to the personal or
business finances of the applicant, and the authority shall
establish procedures for safeguarding information determined to
be of a confidential nature.

d. In establishing requirements for loan or grant applications
and loan or grant agreements, the authority:

(1) shall minimize the complexity and costs to applicants or
recipients of complying with such requirements:;

(2) may not require loan or grant conditions that interfere with
the everyday normal operations of a loan or grant recipient's
business activities. except to the extent necessary to prevent
intentional actions designed to avoid repayment of the loan, or
that significantly affect the value of the loan collateral; and

(3) shall expeditiousiy process all loan or grant applications in
accordance with a schedule established by the authority for the
review and the taking of final action on the application., which
schedule shall reflect the degree of complexity of a loan or grant
application.

28. (New section) No loan or grant from the remediation fund
shail be made to a person who is currently in violation of an
administrative or judicial order, judgment, or consent agreement
regarding violation or threatened violation of an environmental
law regarding the subject property, uniess the violation, fee,
penalty or assessment is currently being contested by the person
in a manner prescribed by law or unless the violation resulted
from a lack of sufficient money to perform required remediation
activities.

27. (New section) a. The lack of sufficient moneys in the
remediation fund to satisfy all loan or grant applications shall not
affect in any way an applicant’'s legal responsibility to comply
with the requirements of P.L.1983, c¢.330 (C.13:1K-6 et seq.),
P.L.1976, 141 (C.58:10-23.11 et seq.), or any other applicable
provision of law.

b. Nothing in sections 20 through 32 of P.L. , c. (C. )
{now hefore the Legislature as this bill) shall be construed to:

(1) impose any obligation on the State for any loan or grant
commitments made by the authority, and the authority's
obligations shall be limited to the amount of otherwise
unobligated moneys available in the fund therefor; or

(2) impose any obligation on the authority for the quality of
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any work performed pursuant to a remediation undertaken with a
loan or grant made pursuant section 23 of that act.

28. (New section) a. There is imposed upon every person who
is required to establish a cleanup funding source pursuant to
section 21 of P.L. , ¢c. (C. )(now before the Legislature as
this bill) a cleanup funding source surcharge. The cleanup funding
source surcharge shall be in an amount equal to 1% of the
required amount of the cleanup funding source required by the
department. The surcharge shall be paid on an annual basis as
long as the remediation continues and until the Department of
Environmental Protection issues a no further action letter for the
property subject to the remediation. The cleanup funding source
surcharge shall be due and payable within 14 days of the time of
the department's approval of a remedial action workplan or
signing an administrative consent order or as otherwise provided
by law. The cleanup funding source surcharge shall not be
imposed upon any .person who voluntarily undertakes a
remediation without being so ordered or directed by the
department or by a court or pursuant to an administrative
consent order.

The department shall collect the surcharge and shall remit all
moneys collected to the Economic Development Authority for
deposit into the Hazardous Discharge Site Remediation Fund.

b. By February 1 of each year. the department shall issue a
report to the Senate Environment Committee and to the
Assembly Energy and Hazardous Waste Committee listing, for the
prior calendar year, each person who paid the cleanup funding
source surcharge, the amount of the surcharge paid, and the total
amount collected.

29. (New section) There is appropriated from the "Hazardous
Discharge Fund of 1986." created pursuant to "Hazardous
Discharge Bond Act of 1986," P.L.1986, c.113, the sum of
$100,000,000 to the New Jersey Economic Development
Authority for deposit in the Hazardous Discharge Site
Remediation Fund, created pursuant to section 22 of P.L. , c.
(C. )(now before the Legislature as this bill) for the purposes of
issuing loans and grants for the i-westigation of property
suspected of being contaminated by  hazardous substance or
hazardous waste discharge or for - remediation of property
contaminated by a hazardous substance or hazardous waste
discharge in accordance with the provisions of section 23 of
P.L. ,c. (C. ) (now before the Legislature as this bill).

30. (New section) a. The Department of Environmental
Protection shall adopt minimum cleanup standards for soil,
groundwater, and surface water quality necessary for the
remediation of contamination of real property, including, for
remediations conducted pursuant to P.L.1983, ¢.330, buildings and
equipment. Where feasible the cleanup standards shall be
established as numeric or narrative standards for particular
contaminants. The standards shall apply to remediation activities
required pursuant to the "Spill Compensation and Control Act."
P.L.1976, c.141 (C.58:10-23.11 et seq.), the "Water Pollution
Control Act,” P.L.1977, c.74 (C.58:10A-1 et seq.), P.L.1986,
c.102 (C.58:10A-21 et seq.), the "Environmental
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Cleanup Responsibility Act,” P.L.1983, ¢.330 (C.13:1K-6 et seq.),
the "Solid Waste Management Act,” P.L.1970, c.39 (C.13:1E-1 et
seq.), the "Comprehensive Regulated Medical Waste Management
Act,” P.L.1989, c.34 (C.13:1E-48.1 et seq.), the “Major
Hazardous Waste Facilities Siting Act,” P.L.1981, ¢.279
(C.13:1E-49 et seq.), the "Sanitary Landfill Facility Closure and
Contingency Fund Act.” P.L.1981, c.306 (C.13:1E-100 et seq.),
the "Regional Low-Level Radioactive Waste Disposal Facility
Siting Act,” P.L.1987, c.333 (C.13:1E-177 et seq.), or any other
law or regulation by which the State may compel a person to
perform remediation activities on contaminated property.

The cleanup standards shall be developed to ensure that the
potential for harm to public health and safety and to the
continued viability of special ecological receptors is minimized to
the maximum extent practicable, taking into consideration the
location, surroundings, the intended use of the property, the
potential exposure to the discharge, and the surrounding ambient
conditions, whether naturally occurring or man made. Until the
minimum standards described herein are adopted, the department
shall establish cleanup standards for contaminants at a site on a
case by case basis.

The department shall not propose or adopt cleanup standards
protective of special ecological receptors pursuant to this
subsection until two years following the effective date of this act
or until recommendatio-s are made by the Ecology Advisory Task
Force pursuant to section 31 of P.L. , as (C. )(now before the
Legislature as this bill}.

b. The Department of Environmental Protection may provide -
for differential cleanup standards pursuant to subsection a. of
this section based upon the intended use of a property or an area
of a property. The department may not, however, as a condition
of allowing a differential cleanup standard based on intended use,
réquire the owner of that property to restrict the use of that
property through the filing of a deed covenant, condition, or
other similar restriction. Where the department provides for a
differential cleanup standard based on the intended use of the
property, it shall, as a condition of permitting a remediation to
occur that would leave contamination at the property at levels or
concentrations above the most protective standards established
by the department:

(1) require the owner or operator, discharger, person in any way
responsible, or other relevant person, to take any remedial action
reasonably necessary to prevent exposure to the contaminants, to
maintain, as necessary, those remedial measures, and to agree to
restrict the use of the property in a manner that prevents
exposure;

(2) require the recording with the office of the county
recording officer in the county in which the property is located, a
notice designed to inform prospective holders of an interest in
the property that contamination exists on the property at a level
that may restrict certain uses of all or part of that property, and
a delineation of those restrictions and a description of all specific
engineering or other controls at the property that exist and that
need to be maintained in order to prevent exposure to



O 0O N O O b W N

I R S R N N et el e i e =
WN =00 omNOOOG&EWwWNN~O

S$1070
32

contaminants remaining on the property; and

(3) require a notice to the governing body of each municipality
in which the property is located that contaminants exist at the
property and specifying the restrictions on the use of the
property. :

c. Where restrictive use conditions of a property as provided in
subsection b. of this section are no longer required, or where the
restrictive ‘use conditions have varied, because of the
performance of subsequent remedial activities, a change in
conditions at the site, or the adoption of revised cleanup
standards, the department shall, upon written application by the
owner or operator of that property, record with the office of the
county recording officer a notice that the use of the property is
no longer restricted or delineating the new restrictions. The
department shall also notify, in writing, the municipality in which
the property is located of the removal or change of the
restrictive use conditions.

d. Upon receipt of the notification sent pursuant to subsection
b. or c. of this section, a municipality shall send a copy of the
notification to the construction official for the municipality. The
construction official shall maintain the notification in a manner
whereby it will be known and available to the construction
official prior to issuing a construction permit for the construction
or alteration of a building or structure at the subject property.
The construction official shall not issue a construction permit for
the construction or alteration of a building or structure at the
subject property if the construction or alteration would be in
conflict with any of the restrictions contained in the
notification. The provisions of this subsection shall not apply if a
notificaticn received pursuant to subsection c. of this section
authorizes all restrictions to be removed from the subject
property.

e. Notwithstanding the provisions of any other law, or any
rule, regulation, or order adopted pursuant thereto to the
contrary, upon the adoption of the cleanup standards pursuant to
subsection a. of this section, whenever contamination at a
property is remediated in compliance with the cleanup standards
that were in effect at the completion of the remediation, the
owner or operator of the property, the discharger, or any other
person in any way responsible for any containment shall not be
liable for the cost of any additional remediation that may be
required by a subsequent adoption by the department of a more
stringent cleanup standard for a particular contaminant.
However, if the department adopts a new cleanup standard for a
contaminant based upon a finding that the new standard is
necessary to prevent a substantial risk to human health or safety
or to special ecological receptors, a person who is liable to clean
up that contamination pursuant to section 8 of P.L.1976, c.141
(C.58:10-23.11g) shall be liable for any additional remediation
costs necessary to bring the property into compliance with the
new cleanup standards.

31. (New section) a. There is established, in but not of the
Department of Environmental Protection, an Ecology Advisory
Task Force. The Task Force shall consist of 15 members as
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follows: the Commissioner of Environmental Protection, or a
designee, and two representatives each from industrial
businesses, the environmental consulting profession, the real
estate industry, the environmental science academic community,
public interest environmental organizations, the legal community,
and from municipal government. The members on the Task Force
shall be selected by the Commissioner of Environmental
Protection, to the extent possible, from a list of names provided
by the represented interests or from names of persons who have
testified before the department on previously proposed cleanup
standards. The Ecology Advisory Task Force shall, within two
years, make recommendations to the department on the
development of standards protective of special ecological
receptors.

b. The Ecology Advisory Task Force shall:

(1) review the scientific literature to identify existing sources
of information and data necessary for the development of cleanup
standards protective of special ecological receptors and to
determine the current state-of-the-science in the identification
of adverse impacts of contamination on these receptors and the
establishment of containment concentration levels necessary to
protect these receptors;

(2) review scientific literature on the methods. procedures,
data input needs, limitations, interpretation, and uses of
ecological risk assessments;

(3) collect information on public and private activities
concerning the development and uses of ecological risk
assessments and cleanup standards protective of special
ecological receptors;

(4) evaluate the ecological components which should be
protected through the application of cleanup standards protective
of special ecological receptors;

(5) identify public policy issues involved in the development of
cleanup standards protective of special ecological receptors;

(6) suggest an approach and methodology for the development
of cleanup standards protective of special ecological receptors;

(7) evaluate the social, economic and environmental impacts
of regulations which would incorporate state-of-the science
ecological risk assessment methodologies;

(8) recommend necessary changes in statutes and regulations
necessary to implement the advise of the Ecology Advisory Task
Force; and

(9) review and make recommendations on any other aspect of
the adoption of these cleanup standards the department
determines is necessary for a complete evaluation of these issues.

c. Upon submittal of its recommendations to the department
concerning the adoption of cleanup standards protective of
special ecological receptors, the Ecology Advisory Task Force
may, at the discretion of the commissioner, continue in existence
in order to continue to research these issues and advise the
department on the matters specified in this section.

32. (New section) Any person who, before July 1, 1992, has
discharged a hazardous substance in violation of P.L.1976, c.141,
and prior to July 1, 1992:
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(1) has not been issued a directive to remove or arrange for
the removal of the discharge pursuant to section of P.L.1976,
c.141 (C.58:10-23.11f), or

(2) has not been assessed a civil penalty, a civil administrative
penalty, or is not the subject of an action pursuant to the
provisions of section of P.L.1976, c.141 (C.58:10-23.11u),

(3) has not entered in an administrative consent order to clean
up and remove the discharge, or

(4) has not been orcered by a court to clean up and remove the
discharge,
shall not be subject to a monetary penalty for the failure to
report the discharge or for any civil violation of P.L.1976, c.141
(C.58:10-23.11 et seq.) or P.L.1977, c.74 (C.38:10A-1 et seq.)
that resulted in the discharge if the person notifies the
department of the discharge and enters into an administrative
consent order with the department to remediate the discharge in
accordance with the provisions of P.L.1976, c.141 (C.58:10-23.11
et seq.), or any rules or regulations adopted pursuant thereto,
within one year of the effective date of this act. Any person who
notifies the department of the discharge pursuant to this section
shall be liable for all cleanup and removal costs as provided in
section 8 of P.L.1976, c.141 (C.58:10-23.11g).

33. (New section) The Attorney General, in consultation with
the Department of Environmental Protection, shall prepare. and
the department shall districute, for the cost of reproduction and
postage, to any interested person, informational materials that
set forth criteria that may be used to evaluate the qualifications
of environmental consultants, environmental consuiting firms,
engineers, geologists or any other consultant, other than
attorneys, whose expertise or training may be required by a
person to comply with the provisions of P.L.1986, c¢.102,
P.L.1983, c.330, P.L.1976, c.141, and P.L. , c. (now before
the Legislature as this bill). The materials may describe the
expertise or training necessary to address specific types of
environmental cleanups, sites or contamination, the significance
and availability of various types of liability insurance, the
average cost of services and tests commonly performed by
consultants, the significance of available accreditations or
certifications and any other relevant factor that may be used to
evaluate the qualifications and expertise of environmental
consultants.

34. (New section) No:withstanding the provisions of Executive
Order 66 of 1978, the regulations adopted by the Department of
Environmental Protection pursuant to P.L.1983, ¢.330 (C.13:1K-6
et seq.) and allocated in the New Jersey Administrative Code as
Chapter 26B of Title 7, shall not expire as provided in that
Executive Order but shall remain in effect until that time the
department adopts new regulations revising the existing
regulations to conform with the provisions of P.L. , c. (now
before the Legislature as this bill).

35. This act shall take effect immediately.
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STATEMENT

This bill would substantially amend the ’Environmental
Cleanup Responsibility Act” (ECRA) and the State's other
hazardous discharge remediation programs in order to encourage
cleanups, reduce costs of compliance, provide financial resources
for cleanups, encourage the redevelopment of the State's
industrialized areas, and protect the public health and
environment. [t is also the intent of this bill to begin a change in
the perception of New Jersey from that of a State antagonistic
toward business concerns to a State that seeks to work with
businesses and property owners to solve environmental problems
in a manner beneficial to all and to the economic future of the
State.

The original intent of ECRA was that contaminated industrial
property should be cleaned up as a precondition to its closure or
transfer. The cleanup would thus occur when private money was
available, thereby avoiding the abandonment of contaminated
property that would require publicly funded remediation.
Because ECRA compelled the owner or operator to perform the
cleanup no matter who caused the contamination, cleanups would
occur without lengthy litigation to determine responsibility. The
owner or operator could seek reimbursement from the responsible
parties after the cleanup.

The act also protected a buyer from acquiring contaminated
property and the commensurate liability. A purchaser of
property in New Jersey, as well as the lending institution, would
thus feel reasonably assured that the acquired property would be
free of contamination.

Despite the laudable goals of ECRA, neither the Legislature
nor the Department of Environmental Protection anticipated the
law's impact on commercial and industrial real estate
transactions in the State. At the time of the enactment of ECRA
the hazardous waste cleanup industry was in its infancy, and thus
the act provided only broad directives concerning the cleanup of
contaminated sites, which in effect required the Department of
Environmental Protectionto adopt the technicai rules and
regulations necessary to implement the act. Because of the
general nature of the act, confusion arose as to which industrial
establishments were subject to the act, when the act was
triggered, and what was expected of the owner or operator of the
industrial establishment performing an ECRA cleanup. The
answer to these questions was crucial, because ECRA not only
imposed high monetary penalties for noncompliance, but allowed
the department to void the transfer of property undertaken in
violation of the act. Additionally, because transfers were
conditioned on certain departmental approvals, property transfers
and stock transactions were delayed while all parties wrangled
with a vague and cumbersome law., The initial confusion,
backlogs, and problems of the early years of ECRA's
implementation have only recently been resolved.

In the eight years since ECRA was enacted, the department,
environmental attomeys and consultants, and the business
community have acquired extensive knowledge of the manner in
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which remedial activities should occur. The ECRA and other site
remediation programs have evolved, establishing new procedures
and terminology not reflected in existing statutory law.
Additionally, both the federal and State liability laws for
hazardous substance discharges have made the public and the real
estate community aware of the dangers and liabilities of
contaminated properties. Also, since the enactment of ECRA,
the State has enacted a number of other laws that overlap with
ECRA.

In the light of the experience and events of the last eight
years, this bill would amend ECRA, as well as certain other
hazardous discharge site remediation laws, to reflect the current
state of scientific and regulatory knowledge and public policy
priorities.

This bill does not remove the requirement that contaminated
industrial establishments be cleaned up when they are closed or
transfered. nor does it privatize the remediation of these sites.
Rather the bill attempts to carefully draw a balance between the
public's interest in ensuring that hazardous contamination is
cleaned up so that it poses no threat to public health or to the
environment with the interest of businesses in performing
expeditious and cost effective cleanups and with transfering
property in a timely fashion.

The bill also provides loan and grant moneys for cleanups.
promotes the redevelopment of industrial areas, and clarifies the
intent and operation of the law.

This bill balances the various interests by taking certain
properties out of the ECRA process and by allowing the
privitization of the remediation process under certain
circumstances. This bill defines the wvarious stages of a
remediation - preliminary assessment, site investigation,
remedial investigation, feasibility study, and remedial action -
and recognizes that the State's interest in overseeing a
particular type of cleanup may vary depending on the stage of a
cleanup.

This bill provides that the owner or operator of an industrial
establishment previously subject to an ECRA or similar full site
remediation can close or transfer the industrial establishment
without going through the ECRA process by submitting a
certification. The bill also allows properties that are of minimal
environmental concern to be cleaned without departmental .
oversight and approval and for properties where underground
storage tanks are the only environmental problem to be
transfered withou* the necessity of a negative declaration or a
remedial action workplan approval. The bill provides that up to
one third of a property may be conveyed, even if contaminated,
without triggering ECRA for the remaining parcel and that a
condemnation of less than two thirds of an industrial
establishment will not trigger ECRA review on the remaining
parcel.

This bill provides that when a tenant closes or transfers
operations, ECRA will be triggered for only the property in the
tenant's exclusive control. The areas in common control will be
subject to ECRA when ECRA is triggered by the landlord.
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This bill provides that certain transfers between subsidiaries
would not be subject to ECRA. Also, deferrals of cleanups,
currently permissive by law, shall be approved by the department
once a preliminary assessment, site investigation, remedial
investigation, and feasibility study are performed. This bill
removes from ECRA compliance, owners or operators who ciose
or transfer an industrial establishment while that property is still
in a prior ECRA review process.

This bill also would allow a person, pursuant to ECRA or
otherwise, to perform an emergency cleanup to prevent the
spread of contamination without the risk of having to redo the
cleanup as long as the measures were taken in compliance with
department requirements and standards. This provision should
help speed up cleanups and reduce environmental risks to the
public. In order to balance the needs of the public to be
protected from risks caused by hazardous discharges, and the
need of businesses to have finality of a cleanup action, the bill
provides that if a discharge is remediated to the cleanup
standards in effect, the person liable for the original discharge
can not be compelled to further clean that site if the cleanup
standards change absent a substantial threat to the public health
or to the environment.

This bill codifies the ability of the department to adopt cleanup
standards for all site remediation activities performed pursuant
to the State's various environmental laws, and allows differential
standards to be established based on exposure risk. This bill
provides that the department cannot adopt ecologically based
cleanup standards until after an Ecology Advisory Task Force
offers input. This bill also codifies the natural resources that can
be protected so as to avoid uncertainty in future rulemaking.

This bill deliniates these natural resources to include those
natural resources which either federal or State law has identified
as’ needing protection, management, or regulation in order to
ensure that the State's discharge remediation program
complements the State's natural resource protection and
management programs.

This bill precludes the department from requiring a deed
restriction on the property if the property is cleaned to a
standard less then the most protective. Rather, notice to
subsequent owners or operators will be provided by a deed
notice. Enforcement of the restrictions will be by the local
construction official in the building permit process.

This bill codifies a recent State Supreme Court decision, In Re
Adoption of N.J.A.C.7:26B, by stating affirmatively that offsite
contamination is required as part of an ECRA cleanup. This bill
also codifies the issuing of administrative consent orders under
ECRA and states what these orders may provide. This bill
provides that a pamphlet on how to select an environmental
consultant will be prepared by the Department of Law and Public
Safety.

This bill seeks to lower the cost of remediation by eliminating
the requirement for financial assurance that is currently required
in addition to paying for the remediation activities. In its place
is a requirement that a person undertaking a cleanup establish
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and maintain a cleanup funding source by establishing a fully
funded trust, a line of credit, or being able to fund the operations
out of working capital. The bill allows the department. or the
transferee in an ECRA process, to use the moneys in the cleanup
funding source guarantee to complete the cleanup in the event of
a stoppage in the remediation activities.

The person providing the cleanup funding source will be
assessed a 1% surcharge on the amount of the cleanup costs. The
moneys collected by the surcharge will be placed into a
Hazardous Discharge Site Remediation Fund. The fund would be
used to give low interest loans to persons performing ECRA or
other cleanups. Moneys would be targeted for urban areas.
municipally owned properties, voluntary cleanups, ECRA
cleanups, and for emergency cleanups. Additionally,
muncipalities would be able to obtain grants for the identification
of municipally owned contaminated property. Only those persons.
other than municipalities, who could not otherwise provide a
cleanup funding source would qualify for a loan. .

The fund would be administered by the New Jersey Economic
Development Authority and would be funded by a $100 million
appropriation from the "Hazardous Discharge Bond Act of 1986,
by the surcharges, interest, loan repayments, legislative
appropriations, and by any moneys placed into the fund by the
authority.

Finally, the bill seeks to encourage the cleanups of sites by
providing a one year amnesty from all ECRA or other discharge
penalties for any person who agrees to comply with the relevant
law within that one year period.

Makes various changes to ECRA and to other hazardous discharge
site remediation programs; imposes a surcharge on remediations;
establishes a loan and grant fund for remediation activities;
appropriates bond moneys.
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ASSEMBLY, No. 1727
STATE OF NEW JERSEY

INTRODUCED SEPTEMBER 14, 1992
By Assemblyman ALBOHN and Assemblywoman CRECCO

AN ACT concerning the remediation of contaminated property,
establishing the "Hazardous Discharge Site Remediation Fund,"
making an appropriation from the "Hazardous Discharge Bond
Act of 1986," amending and supplementing the "Environmental
Cleanup Responsibility Act", P.L.1983, ¢.330, and
supplementing Title 58 of the Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. Section 3 of P.L.1983, ¢.330 (C.13:1K-8) is amended to read
as follows:

3. As used in this act:

[a. "Cleanup plan"] "Remedial action workplan" means a plan
for the [cleanup of] remedial action to be undertaken at an
industrial - [establishments, approved by the department]
establishment, or at any area to which a discharge originating at
the industrial establishment is migrating or has migrated[, which
may incluiie a description of the locations, types and quantities of
hazardous substances and wastes that will remain on the
premises; a description of the types and locations of storage
vessels, surface impoundments, or secured landfills containing
hazardous substances and wastes; recommendations regarding the
most practicable method of cleanup; and]; a description of the
remedial actich to be used to remediate the industrial
establishment; a cost estimate of the [cleanup plan.]

" implementation of the remedial action workplan; and any other

information the department deems necessary;

[The department, upon a finding that the evaluation of a site
for cleanup purposes necessitates additional information, may
require graphic and narrative descriptions of geographic and
hydrogeologic characteristics of the industrial establishment and
evaluation of all residual soil, groundwater, and surface water
contamination;

b. "Closing, terminating or transferring operations” means the
cessation of all operations which involve the generation,
manufacture, refining, transportation, treatment, storage,
handling or disposal of hazardous substances and wastes, or any
temporary cessation for a period of not less than two years, or
any other transaction or proceeding through which an industrial
establishment becomes nonoperational for health or safety
reasons or undergoes change in ownership, except for corporate
reorganization not substantially affecting the ownership of the
industrial establishment, including but not limited to sale of stock

EXPLANATION—Matter enclosed in bold-faced brackets [(thus] in the
above bill is not enacted and is intended to be omitted in the law.

Matter underlined thys is new matter.
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in the form of a statutory merger or consolidation, sale of the
controlling share of the assets, the conveyance of the real
property, dissolution of corporate identity, financial
reorganization and initiation of bankruptcy proceedings]

_"Closing operations" means:

(1) the cessation of all or substantially all operations of an
industrial establishment,

(2) any temporary cessation of operations of an industrial
establishment for a period of not less than two years,

(3) any transaction or proceeding through which an industrial
establishment becomes nonoperational for health or safety
reasons, and

(4) the initiation of bankruptcy proceedings:

"Transferring ownership or operations" means:

(1) any transaction or proceeding through which an industrial
establishment undergoes a change in ownership,

(2) the sale or transfer of the controlling share of the assets of
an industrial establishment,

(3) the execution of a lease for a period of 99 years or longer
for an industrial establishment,

(4) the termination of a lease unless renewed without a
disruption in operations of the industrial establishment,

(5) the dissolution of corporate identity, except for any

~dissolution of an indirect owner of an industrial establishment

whose assets would have been unavailable for the remediation of
the industrial establishment if the dissolution had not occurred,

(6) the financial reorganization,

(7) _any change in operations of an industrial establishment that
changes the industrial establishment's Standard Industrial
Classification number to one that is not subject to this act;

"Change in ownership" means:

(1) the sale or transfer of the business of an industrial
establishment or any of its real property,

(2) the sale or transfer of stock in a corporation resulting in a
merger or consolidation involving the direct owner or operator or
indirect owner of the industrial establishment,

(3) the sale or transfer of stock in a corporation resulting in a
change in the person holding the controlling interest in the direct
owner or operator or _indirect owner of an industrial
establishment,

(4) the sale or transfer of title to an industrial establishment
or _the real property of an industrial establishment by exercising
an option to purchase, or

(5) the sale or transfer of a partnership interest in a
partnership that owns or operates an industrial establishment that
would reduce by 10% or more, the assets available for a
remediation of the industrial establishment;

"Change in ownership" shall not include:

(1) _a corporate reorganization not substantially affecting the
ownership of the industrial establishment,

(2) a transaction or series of transactions involving the
transfer of stock, assets or both, among corporations under
common ownership, where the transactions will not result in the
aggregate diminution of the net worth of the corporation that
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directly owns or operates the industrial establishment, will not
result in the aggregate diminution of the net worth of the
industrial establishment by more than 10 percent, and an equal or
greater amount in assets is available for the remediation of the
industrial establishment before and after the transactions,

(3) & transaction or series of transactions involving the
transfer of stock, assets or both, resulting in the merger or de
factc merger or consolidation of the indirect owner with another
enti’ or change in the person holding the controlling interest of
the indirect owner of an industrial establishment, when the
ind.rect owner's assets would have been unavailable for cleanup
if -2 transactions had not occured, or

4 transfers between members of the same family. "Family”
m :ans siblings, spouse, children, grandchildren, parents and
grandparents;

[c.] "Department” means the Department of Environmental
Protection; .

[d.] "Hazardous substances” means those elements and
.ympounds, including petroleum products, which are defined as
..ch by the department, after public hearing, and which shall be
consistent to the maximum extent possible with, and which shall
include, the list of hazardous substances adopted by the
Environmental Protection Agency pursuant to Section 311 of the
"Federal Water Pollution Control Act Amendments of 1972"
(33 U.S.C. §1321) and the list of toxic pollutants designated by
Congress or the Environmental Protection Agency pursuant to
Section 307 of that act (33 U.S.C. §1317); except that sewage and
sewage sludge shall not be considered as hazardous substances for
the purposes of this act;

[e.] "Hazardous waste" means any amount of any waste
substances required to be reported to the Department of
Environmental Protection on the special waste manifest pursuant
to N.J.A.C.7:26-7.4, or as otherwise provided by law;

[f.] "Industrial establishment" means any place of business
engaged in operations which involve the generation, manufacture,
refining, transportation, treatment, storage, handling, or disposal
of hazardous substances or hazardous wastes on-site, above or
below ground, having a Standard Industrial Classification number
within 22-39 inclusive, 46-49 inclusive, 51 or 76 as designated in
the Standard Industrial Classifications Manual prepared by the
Office of Management and Budget in the Executive Office of the
President of the United States. Those facilities or parts of
facilities subject to operational closure and post-closure
maintenance requirements pursuant to the "“Solid Waste
Management Act," P.L.1970, c.39 (C.13:1E-1 et seq.), the "Major
Hazardous Waste Facilities Siting Act,” P.L.1981, c.279
(C.13:1E-49 et seq.) or the "Solid Waste Disposal Act" (42 U.S.C.
§6901 et seq.), or any establishment engaged in the production or
distribution of agricultural commodities, shall not be considered
industrial establishments for the purposes of this act. The
department may, pursuant to the "Administrative Procedure
Act,” P.L.1968, c.410 (C.52:14B-1 et seq.), exempt certain
sub-groups or classes of operations within those sub-groups
within the Standard Industrial Classification major group numbers
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listed in this subsection upon a finding that the operation of the
industrial establishment does not pose a risk to public health and
safety;

{g.] "Negative declaration” means a written declaration,
submitted by the owner or operator of an industrial establishment
[and approved by the department], certifying that there has been
no discharge of hazardous substances or hazardous wastes on the
site, or that any such discharge on the site or discharge that has
migrated or is migrating from the site has been cleaned up in
accordance with procedures approved by the department, and
there remain no hazardous substances or hazardous wastes at the
site of the industrial establishment, and there remain no
hazardous substances or hazardous wastes that migrated from the
site of the industrial establishment, at levels that are above the
applicable cleanup standards established by the department;

"Discharge” means an intentional or unintentional action or
omission resulting in the actual or threatened releasing, spilling,
leaking, pumping, pouring, emitting, emptying, or dumping of a
hazardous substance or hazardous waste onto the land or into the
waters of the State;

"No further action letter” means a written determination by
the department that based upon an evaluation of the historical
use of the industrial establishment and the property, and any
other investigation or action the department deems necessary,
there are no discharged hazardous substances or hazardous wastes
present at the site of the industrial establishment, at any other
site to which a hazardous discharge originating at the industrial
establishment has migrated, or that any discharged hazardous
substances or hazardous wastes present at the industrial
establishment or that have migrated from the industrial
establishment are below the applicable cleanup standards;

"Indirect owner" means a corporation that owns any subsidiary
that owns or operates an industrial establishment;

"Direct _owner or operator’ means a corporation that directly
owns or operates an industrial establishment;

"Area of concern” means any existing or former location where
hazardous substances or hazardous wastes are or were known or
suspected to have been discharged, generated, manufactured,
refined, transported, stored, handled, treated, disposed, or where
hazardous substances or hazardous wastes have or may have
migrated;

"Cleanup standards” means the combination of numeric and
narrative standards to which hazardous substances or hazardous
waste must be cleaned up as established by the department
pursuant to section 30 of P.L. ., c. (C. ) {now before the
Legislature as this bill);

"Feasibility study” means a study to develop and evaluate
options for remedial action using data gathered during the
remedial investigation to develop possible remedial action
alternatives, to evaluate those alternatives and create a list of
feasible alternatives, and to analyze the engineering, scientific,
institutional, human health, environmental, and cost of each
selected alternative;

"Owner” means any person who owns the real property of an
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industrial establishment or who owns the industrial establishment;
"Operator” means any person, including users; tenants,
occupants, or trespassers, having and exercising direct actual
control of the operations of an industrial establishment;
"Preliminary assessment” means the first phase in the process
of identifying areas of concern and determining whether
hazardous substances or hazardous wastes are present at an
industrial establishment or have migrated or are migrating from
the industrial establishment, and shall include the initial search
for and evaluation of, existing site specific operational and
environmental information, both current and historic, to
determine if further investigation concerning the documented,
alleged, suspected or potential discharge of any hazardous
substance or hazardous waste is required by the department;
"Remediation” or "remediate” means all necessary actions to
investigate and clean up any known or suspected discharge or
threatened discharge of hazardous substances or hazardous’
wastes, including the preliminary assessment, site investigation,
remedial investigation, feasibility study, and remedial action;
"Remedial action" means those actions taken at an industrial
establishment or offsite of ‘an industrial establishment if
hazardous substances or hazardous wastes have migrated or are
migrating therefrom, as may be required by the department,
including the removal, treatment, containment, transportation
securing, or other engineering or treatment measures. whether of
a_permanent nature or otherwise, designed to ensure that any
discharged hazardous substances or hazardous wastes at the site
or that have migrated or are migrating offsite, is brought into
compliance with the applicable cleanup standards;
"Remedial investigation” means a process to determine the
nature and extent of a discharge of hazardous substances or
hazardous wastes at an industrial establishment or a discharge of

- hazardous substances or hazardous wastes that have migrated or

are migrating from an industrial establishment and the problems
presented by a discharge, and may include data collected, site

characterization, sampling, monitoring, and the gathering of any
other sufficient and relevant information necessary to determine
the necessity for remedial action including a feasibility study;

"Site investigation" means the collection and evaluation of
data adequate to determine whether or not discharged hazardous
substances or hazardous wastes exist at the industrial
establishment or have migrated or are migrating from the
industrial establishment at levels in excess of the applicable
cleanup standards. A site investigation shall be developed based
upon the information collected pursuant to the preliminary
assessment.

(cf: P.L.1983, ¢.330, s.3)

2. Section 4 of P.L.1983, ¢.330 (C.13:1K-9) is amended to read
as follows:

4, a. The owner or operator of an industrial establishment
planning to close operations, or transfer ownership or operations
shall [: S

(1) Notify] notify the department in writing, no more than five
days subsequent to closing operations or of its public releasel,] of
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its decision to close operations [;] , whichever occurs first, or
within five days after the execution of an agreement to transfer
ownership or operations, as applicable. The notice to_the ‘
department shall: identify the subject industrial establishment;
describe the transaction requiring compliance with the act; state
the date of the closing of operations or the date of the public
release of the decision to close operations and a copy of the
appropriate public announcement, if applicable; state the date of
execution of the agreement to transfer ownership or operations
and the name of the parties to the transfer, if applicable; state
the proposed date for closing operations or transferring ownership
or operations; list the name, address, and telephone number of an
authorized agent for the owner or operator; and include any other
information the department deems necessary to provide it with
sufficient notice of the transaction. The notice shall be
transmitted to the department in the manner and form as
required by the department.

b. Subsequent to the submittal of the notice required pursuant
to_subsection a. of this section, the owmer or operator of an
industrial establishment shall, except as otherwise provided by
P.L. 1983, ¢.330 or P.L. , c. (now before the Legislature as
this bill), remediate the industrial establishment. The
remediation may include, as necessary, a preliminary assessment,
site investigation, remedial investigation, feasibility study, and a
remedial action of the industrial establishment.

The preliminary assessment, site investigation, remedial
investigation, feasibility study, and remedial action shall be
conducted in accordance with criteria. procedures, and time
schedules established by the department. The results of the
preliminary assessment, site investigation, remedial
investigation, feasibility study, and remedial action shall be
submitted to the department for its review and approval, except
as otherwise provided by P.L.1983, ¢.330 or P.L. , ¢. (now
before the Legislature as this bill). Submissions shall be in a
manner and form as provided by the department. .

Upon the submission of the results of either the preliminary
assessment, site investigation, or remedial investigation, which
results demonstrate that there are no _hazardous substances or
hazardous wastes at the industrial establishment, or that have
migrated from or are migrating from the industrial
establishment, at levels or concentrations above the applicable
cleanup standards, the owner or operator may submit to the
department for approval a proposed negative declaration as
provided in subsection c. of this section.

c. The owner or operator of an industrial establishment shall,
subsequent to closing operations, or of its public release of its
decision to close operations, or prior to transferring ownership or
operations, as applicable, submit to the department for approval
a_proposed negative declaration or proposed remedial action
workplan. Except as otherwise provided by P.L.1983, ¢.330 or
P.L. ,c. (now before the Legislature as this bill), the owner
or_operator of an industrial establishment shall not transfer
ownership or operations until a negative declaration or a remedial
action workplan has been approved by the department or an
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administrative consent order has been executed, and until, in
cases where a remedial action workplan is required to be
approved or an administrative consent order has been executed, a
cleanup funding source. as required pursuant to section 21 of
P.L. ,c. (C. ) (now before the Legislature as this bill), has
been established.

[(2) Upon closing operations, or 60 days subsequent to public
release of its decision to close or transfer operations, whichever
is later, the owner or operator shall submit a negative declaration
or a copy of a cleanup plan to the department for approval and a
surety bond or other financial security for approval by the
department guaranteeing performance of the cleanup in an
amount equal to the cost estimate for the cleanup plan.

b. The owner or operator of an industrial establishment
planning to sell or transfer operations shall:

(1) Notify the department in writing within five days of the
execution of an agreement of sale or any option to purchase;

(2) Submit within 60 days prior to transfer of title a negative
declaration to the department for approval, or within 60 days
prior to transfer of title,] The owner or operator shall attach a
copy of any [cleanup plan] approved negative declaration,
remedial action workplan, or administrative consent order to the
contract or agreement of sale or agreement to transfer or any
option to purchase which may be entered into with respect to the
transfer of ownership or operations. In the event that any sale or
transfer agreements or options have been executed prior to the
submission of the plan to the department, the [cleanup plan]
approved negative declaration, remedial action workplan. or
administrative consent order shall be transmitted by the owner or
operator, by certified mail, prior to the transfer of ownership or
operations, to all parties to any transaction concerning the
transfer of ownership or operations, including purchasers,
bankruptcy trustees, mortgagees, sureties, and financiers [;

(3) Obtain, upon approval of the cleanup plan by the
department, a surety bond or other financial security approved by
the department guaranteeing performance of the cleanup plan in
an amount equal to the cost estimate for the cleanup plan.

c.] d. The department, upon application by the owner or
operator of an industrial establishment who has submitted a
notice to the department pursuant to subsection a. of this
section, shall enter into an administrative consent order with the
owner or operator in which the owner or operator agrees to
perform the necessary remediation at the industrial
establishment, as required by this act, pursuant to a schedule
established by the department, agrees to establish a cleanup
funding source as required pursuant to section 21 of P.L. , c.
(C. ) (now before the Legislature as this bill), agrees to obtain
an_approved negative declaration or remedial action workplan,
and agrees to perform any necessary remedial actions. The
administrative consent order may provide that a purchaser,
transferee, mortgagee, or other party to the transfer may
perform the remedial action as provided in subsection e. of this
section. Upon entering into an administrative consent order the
owner or operator may transfer ownership or operations of the
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industrial establishment prior to approval of a negative
declaration or remedial action workplan. .

The department shall adopt regulations establishing the terms
and conditions for obtaining, amending, and complying with an
administrative consent order. The regulations shall include a
sample form of the administrative consent order. An
administrative consent order may not grant authority to the
department beyond that provided to the department by law and
may not require an owner or operator to waive any right to
appeal a departmental decision involving the substantive
requirements of a remediation or an issue of fact. The
administrative consent order may require the owner or operator
to waive any right to appeal the department's authority to enter
into the adminstrative consent order, the obligation of the owner
or operator to perform the remediation, or the substantive
provisions of the administrative consent order. Entering into an
administrative consent order shall not affect an owner's or
operator' right to avail itself of the provisions of section 6 of
P.L.1983, ¢.330 (C.13:1K-11) or of sections 9, 10, 12, 13, or 17 of
P.L. ,c. (C. )(now before the Legislature as this bill).

e. The [cleanup plan and detoxification of] approved remedial
action workplan for the [sitel industrial establishment shall be
implemented by the owner or operator, [provided] except that the
purchaser, transferee, mortgagee or other party to the transfer
may assume that responsibility pursuant to the provisions of this
act.

f. The department shall, within 45 days of submission of a
complete and accurate negative declaration, approve the
negative declaration, or inform the owner or operator of the
industrial establishment that a remedial action workplan shall be
submitted.

g- _The department shall, in accordance with the schedule
contained in an approved remedial action workplan, inspect the
premises to determine conformance with the cleanup standards
and shall certify that the remedial action workplan has been
executed and that the industrial establishment has been
remediated in compliance with applicable cleanup standards.

(cf: P.L.1983, c.330, s.4)

3. Section 2 of P.L.1991, c.238 (C.13:1K-9.2) is amended to
read as follows:

2. The acquiring of title to an industrial establishment by a
municipality pursuant to a foreclosure action pertaining to a
certificate of tax sale purchased and held by the municipality
shall not relieve the previous owner or operator of the industrial
establishment of his duty to [implement a cleanup plan if the
implementation is deemed necessary by the Department of
Environmental Protection] remediate the industrial establishment
as required pursuant to P.L. 1983, c.330.

(cf: P.L.1991, c.238, s.2)

4. Section 3 of P.L.1991, c.238 (C.13:1K-9.3) is amended to
read as follows:

3. If a municipality undertakes [to clean up hazardous
substances and wastes on the site of] a_ remediation of an
industrial establishment, the title to which the municipality




0 oo N O U W

[ G b e s i s s B b e b WD W W W W W W W W NN NN NN NN NN e e e el e e e e
i‘wggommwmmhwm_uOcom\lmm.::-mN.—aO:DOoumm.t:-uN»—aocooo\xmm.thwo

A1727

acquired pursuant to a foreclosure action pertaining to a
certificate of tax sale, all expenditures incurred in the [cleanup]
remediation shall be a debt of the immediate past [owners] owner
or_operator of the industrial establishment. The debt shall
constitute a lien on all property owned by the immediate past
owner or_ operator when a notice of lien, incorporating a
description of the property subject to the [cleanup and removal]
remediation and an identification of the amount of [cleanup,
removall remediation and related costs expended by the
municipality is duly filed with the clerk of the Superior Court.
The clerk shall promptly enter upon the civil judgment or order
docket the name and address of the immediate past owner or
operator and the amount of the lien as set forth in the notice of
lien. Upon entry by the clerk, the lien shall attach to the
revenues and all real and personal property of the immediate past
owner or_operator, whether or not he is insolvent. The notice of
lien filed pursuant to this section which affects any property of
an immediate past owner or _operator shall have priority from the
day of the filing of the notice of the lien, but shall not affect any
valid lien, right, or interest in the property filed in accordance
with established procedure prior to the filing of a notice of lien
pursuant to this section.

{cf: P.L.1991, c.238, s.3)

5. Section 5 of P.L.1991, ¢.238 {C.13:1K-9.5) is amended to
read as follows:

5. If a municipality undertakes a [cleanup of hazardous
substances and wastes on the site] remediation of an industrial
establishment, the municipality shall make any submissions
required by P.L.1983, ¢.330 (C.13:1K-6 et seq.) and shall obtain
{approvall all approvals of the Department of Environmental
Protection [prior to the initiation of the sampling plan and the
cleanup plan] as required pursuant to the provisions of P.L.1983,
¢.330 and any rules or regulations adopted pursuant thereto.

(cf: P.L.1991, ¢.238, s.5)

6. Section 5 of P.L.1983, ¢.330 (C.13:1K-10) is amended to
read as follows:

5. a. The department shall, pursuant to the "Administrative
Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et seq.), adopt rules
and regulations establishing: [minimum standafds for soil,
groundwater and surface water quality necessary for the
detoxification of the site of an industrial establishment, including
buildings and equipment, to ensure that the potential for harm to
public health and safety is minimized to the maximum extent
practicable, taking into consideration the location of the site and
surrounding ambient conditions;] criteria necessary for the
evaluation and approval of [cleanup plans] preliminary
assessments, site investigations, remedial investigations,
feasibility studies, and remedial action workplans and for the
implementation thereof; a fee schedute, as necessary, reflecting
the actual costs associated with the review of negative
declarations, preliminary assessments, site investigations,
remedial action workplans, feasibility studies, and [cleanup plans]
remedial action workplans, and implementation thereof and for
any other review or approval required by the department; and any




© O N OO G e W~

mwumuwmumeNNNNNNNNNHHﬁHHHH.—‘H)—!
283‘:283&GgaﬁaﬁS'Smmqmm»mnwomm\zmm.pmup-aomm\zmm.nwb:.-o

A1727
10
other provisions or procedures necessary to implement this act.
[Until the minimum standards described herein are adopted, the
department shall review, approve or disapprove negative
declarations and cleanup plans on a case by case basis.]

b. [The department shall, within 45 days of submission,
approve the negative declaration, or inform the industrial
establishment that a cleanup plan shall be submitted.

c. The department shall, in accordance with the schedule
contained in an approved cleanup plan, inspect the premises to
determine conformance with the minimum standards for soil,
groundwater and surface water quality and shall certify that the
cleanup plan remedial action workplan has been executed and
that the site has been detoxified.] The owner or operator shall
allow the department reasonable access to the industrial
establishment to inspect the premises and to take soil,
groundwater, or other samples or measurements as deemed
necessary by the department to verify the results of any
submission made to the department and to verify the owner's or
operator's compliance with the requirements of this act.

(cf: P.L.1983, c.330, s.5)

7. Section 6 of P.L.1983, ¢.330 (C.13:1K-11) is amended to
read as follows:

6. a. [The provisions of any law, rule or regulation to the
contrary notwithstanding, the transferring of an industrial
establishment is contingent on the implementation of the
provisions of this act.

b. If] The owner or operator of an industrial establishment
planning to transfer ownership or operations may apply to_the
department for a deferral of the preparation, approval, and
implementation of a remedial action workplan at the industrial
establishment. The applicant shall submit to the department:

(1) a certification signed by the purchaser, transferee,
mortgagee or other party to the transfer, approved by the
department, that [the premises of] the industrial establishment
would be subject to substantially the same use by the purchaser,
transferee, mortgagee or other party to the transfer, [and upon
written certification thereto and approval by the department
thereof, the implementation of a cleanup plan and the
detoxification of the site] .

(2) a certification, approved by the department, that the
owner or operator has satisfactorily completed a preliminary
assessment, site investigation, remedial investigation, and
feasibility study of the industrial establishment,

(3) a cost estimate for the remedial action necessary at the
industrial establishment, approved by the department, and

(4) a certification, approved by the department, that the
purchaser, transferee, mortgagee or other party to the transfer,
has the financial ability to pay for the implementation of the
necessary remedial action.’

The preparation, approval, and implementation of a remedial
action workplan for the industrial establishment may be deferred
until the use changes or until the purchaser, transferee,
mortgagee or other party to the transfer closesl, terminates or
transfers] operations or transfers ownership or operations.
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[(1) Within 60 days of receiving notice of the sale or realty

-transfer and the certification that the industrial establishment

would be subject to substantially the same use, the department
shall approve, conditionally approve, or deny the certification.

(2) Upon approval of the certification, the implementation of a
cleanup plan and detoxification of the site shall be deferred.

(3) Upon denial of the certification, the cleanup plan and
detoxification of the site shall be implemented pursuant to the
provisions of this act.]

[c.] b. Upon satisfactory submission of a complete and
accurate application, the department shall approve the deferral.
Upon_approval of the deferral, the preparation, approval, and
implementation of remedial action workplan at the industrial
establishment shall be deferred. The deferral shall be denied by
the department if a complete and accurate application is not
submitted to the department or if the department fails to
approve any of the components of the application. Upon denial of
the deferral, the remediation of the industrial establishment shall
be continued pursuant to the provisions of this act.

c. The authority to defer [implementation of the cleanup plan]
the preparation, approval, and implementation of a remedial
action workplan set forth in subsection [b.] a. of this section shall
not be construed to limit, restrict, or prohibit the department
from directing site [cleanup] remediation under any other statute,
rule, or regulation, but shall be solely applicable to the
obligations of the owner or operator of an industrial
establishment, pursuant to the provisions of this act, nor shall any
other provisions of - this act be construed to limit, restrict, or
prohibit the department from directing site [cleanup] remediation
under any other statute, rule, or regulation.

(cf: P.L.1983, ¢.330, s.6)

8. Section 8 of P.L.1983, ¢.330 (C.13:1K-13) is amended to
read as follows:

8. a. Failure of the transferor to comply with any of the
provisions of this act is grounds for voiding the sale or transfer of
an - industrial establishment or any real property utilized in
connection therewith by the transferee, entitles the transferee to
recover damages from the transferor, and renders the owner or
operator of the industrial establishment strictly liable, without
regard to fault, for all [cleanup and removal] remediation costs
and for all direct and indirect damages resulting from the failure
to implement the [cleanup plan] remedial action workplan.

b. Failure to submit a valid negative declaration [,] or [cleanup
plan] a_remedial action workplan pursuant to the provisions of
section 4 of [this act] P.L.1983, c.330 (C.13:1K-9) is grounds for
voiding the sale by the department.

c. Any person who knowingly gives or causes to be given any
false information or who fails to comply with the provisions of
this ‘act is liable for a penalty of not more than $25,000.00 for
each offense. If the violation is of a continuing nature, each day
during which it continues shall constitute an additional and
separate offense. Penalties shall be collected in a civil action by
a summary proceeding under "the penalty enforcement law"
(N.].S.2A:58-1 et seq.). Any officer or management official of
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an industrial establishment who knowingly directs or authorizes
the violation of any provisions of this act shall be personally
liable for the penalties established in this subsection.

(cf: P.L.1983, ¢.330, s.8)

- 9. (New section) a. The owner or operator of an industrial
establishment planning to close operations or transfer ownership
or operations of an industrial establishment may, in lieu of
complying with the provisions of subsection b. of section 4 of
P.L.1983, ¢.330 (C.13:1K-9), apply to the department for an
expedited review. An application for an expedited review
pursuant to this section shall include:

(1) the notice required pursuant to the provisions of subsection
a. of section 4 of P.L.1983, ¢.330 (C.13:1K-9),

(2) a certification that for the industrial establishment, a
remedial action workplan has previously been implemented and a
no further action letter has been issued pursuant to P.L.1983,
c.330, a negative declaration has been previously approved by the
department pursuant to P.L.1983, ¢.330, or the department has
previously approved a remediation of the industrial establishment
equivalent to that performed pursuant to the provisions of
P.L.1983, ¢.330,

(3) a certification that the owner or operator has performed
remediation activities at the industrial establishment, consistent
with regulations established by the department, in order to

" identify areas of concern that are new or have continued in use

since the issuance of a no further action letter, negative
declaration approval, or remediation approval as described in
paragraph (2) of this subsection, and that based on those
remediation activities the owner or operator certifies that there
has been no discharge of a hazardous substance or hazardous
waste at the industrial establishment subsequent to the approval

of the negative declaration, the issuance of the no further action

letter, or the equivalent remediation; or, if any discharge has
occured, a certification listing any discharge, describing the
action taken to remediate the discharge, a certification that the
remediation was performed in accordance with procedures
established by the department, and a certification that the
remediation was approved by the department,

(4) a certification that for any underground storage tank
covered by the provisions of P.L.1986, c.102 (C.58:10A-21
et seq.), an approved method of secondary containment or a
monitoring system as required by P.L.1986, ¢.102, has been
installed,

(5) a copy of the negative declaration or no further action -
letter, as applicable, last approved by the department for the
entire industrial establishment, and '

(6) a proposed negative declaration.

b. Upon the submission of a complete and accurate application
and after an inspection, if necessary, the department shall
approve or disapprove the negative declaration. The department
shall approve the negative declaration upon a finding that the
information in the certifications submitted pursuant to subsection
a. of this section is accurate. Upon a disapproval of the proposed
negative declaration by the department pursuant to this section,
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the owner or operator shall comply with the provisions of section
4 of P.L.1983, c.330.

10. (New section) a. The owner or operator of an industrial
establishment planning to close operations or transfer ownership
or operations of the industrial establishment may, in lieu of
complying with the provisions of subsection b. of section 4 of
P.L.1983, ¢.330 (C.13:1K-9), apply to the department for a
limited site review. An application for a limited site review
pursuant to this section shall include:

(1) the notice required pursuant to the provisions of subsection
a. of section 4 of P.L.1983, ¢.330 (C.13:1K-9),

(2) a certification that for the industrial establishment, a
remedial action workplan has previously been implemented and a
no further action letter has been issued pursuant to P.L.1983,
¢.330, a negative declaration has been previously approved by the
department pursuant to P.L.1983, ¢.330, or the department has
previously approved a remediation equivalent to that performed,
pursuant to the provisions of P.L. 1983, c.330,

(3) a certification that the owner or operator has performed
remediation activities at the industrial establishment, consistent
with regulations established by the department, in order to
identify areas of concern that are new or have continued in use
since the issuance of a no further action letter, negative
declaration approval, or remediation approval as described in
paragraph (2) of this subsection, and that based on those
remediation activities the owner or operator certifies that
subsequent to the issuance of the negative declaration, no further
action letter or remediation approval described in paragraph (2)
of this subsection, a discharge has occurred at the industrial
establishment that was not remediated in accordance with the
procedures established by the department or any remediation
performed has not been approved by the department,

(4) the negative declaration or no further action letter, as
applicable, last approved by the department for the industrial
establishment,

(5) a certification listing any information required to be
provided in a preliminary assessment that has changed since the
last departmental approval of a negative declaration, issuance of
a no further action letter, or remediation approval, as applicable,
for the industrial establishment,

(6) a certification that for any underground storage tank
covered by the provisions of P.L.1986, c.102 (C.58:10A-21
et seq.), an approved method of secondary containment or a
monitoring system as required by P.L.1986, c.102, has been
installed, and

(7) a proposed negative declaration, if applicable.

b. Upon the submission of a complete application, and after an
inspection if necessary, the department may:

(1) approve the negative declaration upon a finding that any
discharge of a hazardous substance or hazardous waste, as
certified to pursuant to paragraph (3) of subsection a. of this
section, has been remediated to levels that are below the
applicable cleanup standards as established by the department, or

(2) require the owner or operator perform the remediation

New JerseY State
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process set forth in subsection b. of section 4 of P.L.1983, c.330
(C.13:1K-9) only for those areas of concern identified by the
information provided pursuant to paragraphs (3) and (5) of
subsection a. of this section upon a finding that further
investigation or remediation is necessary to bring the industrial
establishment into compliance with the applicable cleanup
standards.

c. The owner or operator of an industrial establishment subject
to the provisions of this section shall not close operations or
transfer ownership or operations until a remedial action
workplan, or a negative declaration, as applicable, has been
approved by the department or an administrative consent order
has been entered into.

11. (New section) a. The owner or operator of an industrial
establishment may apply to the department to close operations or
transfer ownership or operations at an industrial establishment
without obtaining departmental approval of a remedial action
workplan or a negative declaration or without entering into an
administrative consent order if the industrial establishment is
already in the process of a remediation pursuant to subsection b.
of section 4 of P.L.1983, c.330 (C.13:1K-9). The application shall
include:

(1) the notice required pursuant to the provisions of subsection
a. of section 4 of P.L.1983, ¢.330,

(2) a certification that there has been no discharge of any
hazardous substance or hazardous waste at the industrial
establishment during the applicant's period of operation or
ownership or that the remediation of any discharge of a
hazardous substance or hazardous waste that occured during the
applicant's period of ownership or operation was approved by the
department,

(3) a certification by the owner or operator that a cleanup
funding source for the cost of the remediation or the
implementation of the remedial action workplan at the industrial
establishment has been established pursuant to section 21 of
P.L. ,c. (C. ) (now before the Legislature as this bill, and

(4) a certification, as applicable, that any transferee has been
notified that the industrial establishment is the subject of a
remediation.

b. Upon the submission of a complete application, and upon a
finding that the information submitted is accurate, the
department shall authorize, in writing, that the applicant may
close operations or transfer ownership or operations of the
industrial establishment.

12. (New section) a. The owner or operator of an industrial
establishment may apply to the department to close operations or
transfer ownership or operations at an industrial establishment
without obtaining departmental approval of a remedial action
workplan or a negative declaration or without entering into an
administrative consent order if the only areas of concern or the
only discharges at the industrial establishment are from an
underground storage tank regulated pursuant to P.L. 1986, c.102
(C.58:10A-21 et seq.). The application shall include:

(1) the notice required pursuant to the provisions of subsection

S B
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a. of section 4 of P.L.1983, c.330,

(2) the submission of a preliminary assessment that shows that
the only area of concern at an industrial establishment is an
underground storage tank or tanks as defined pursuant to section
2 of P.L.1986, c.102 {C.58:10A-22), or the submission of a site
investigation that shows that the only discharged hazardous
substances or hazardous wastes at the industrial establishment, or
that has migrated offsite, above the applicable cleanup standards
are from a leak or discharge from that underground storage tank
or tanks, and

(3) acertification that the owner or aperator of the industrial
establishment is in compliance with the provisions of P.L.1986,
c.102 for all underground storage tanks covered hy that act, at
the industrial establishment.

b. Upon the submission of a complete application, and upon a
finding that the information submitted is accurate, the
department shall authorize, in writing, the applicant to clase
operations or transfer ownership or operations of the industrial
establishment.

13. (New section] a. The owner or operator of an industrial
establishment may apply to the department to close operatians or
transfer ownership or operations at an industrial establishment
without abtaining departmental approval of a remedial action
workplan or without entering into an administrative consent
order, if the discharge of hazardous substances ar hazardous
wastes at the industrial establishment is of minimal
environmental concern. Upon the completion of a preliminary
assessment, site investigation, remedial investigation, and
feasibility study for the industrial establishment, conducted
pursuant to subsection b. of section 4 of P.L.1983, c. 330, any
awner or aperator may submit to the department an application
far a determination that the discharge at an industrial
establishment is of minimal environmental concern, which
application shall include:

(1) a certification, supparted by the submission of data from
the preliminary assessment, site investigation, remedial
investigation and feasibility study, that there are no more than
two areas of concern at the industrial establishment that are
contaminated at levels above the applicable cleanup standards,
and that remedial action at those areas of concern can be
completed pursuant to standards and criteria established by the
department within six months of the owner's or operator's
receipt of the approval of the application by the department;

(2) a certification that a remedial action workplan shall be
prepared pursuant to standards and criteria established by the
department;

(3) a certification that the remedial action workplan will be
completed pursuant to standards and criteria established by the
department within six months of the owner's or operator's
receipt of the approval of the application by the department;

(4) a demonstration that the cleanup funding source required
pursuant to section 21 of P.L. , c. (C. ) (now before the
Legislature as this bill) has or will be established;

(5) the payment of all fees or surcharges imposed pursuant to
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P.L.1983, ¢.330 and section 28 of P.L. , c. (C. ) (now before
the Legislature as this bill), and any rules or regulations adopted
pursuant thereto; and '

(6) documentation establishing that the discharged hazardous
substances or hazardous wastes at the particular industrial
establishment do not pose a threat to human health because of
the proximity of an area of concern to a drinking water source or
because of the location, complexity, or the nature of the
discharge.

b. Upon the submission of a complete application, and upon a
finding that the information submitted is accurate, the
department shall approve the application for a determination
that the discharge at an industrial establishment is of minimal
environmental concern. Prior to making a finding upon the
application pursuant to this section, the department may inspect
the industrial establishment, as necessary, to verify the
information in the application. The decision of the department
shall be made within 30 days of the submission of a complete
application. In determining the amount of time necessary to
complete remedial action, the department shall not include that
time in which it takes the department to issue a permit for a
discharge to surface water pursuant to P.L.1977, c¢.74
(C.58:10A-1 et seq.).

c. The owner or operator shall, upon the completion of the
remedial action workplan at the subject areas of concern, certify
to the department that the remedial action workplan has been
implemented in accordance with the standards and criteria
established by the department. The certification shall include a
copy of the remedial action workplan and the results of any tests
performed as part of the remedial action. Within 30 days of
receipt of the certification, the department shall issue a no
further action letter to the owner or operator. The department
‘may perform an inspection of the industrial establishment prior
to issuing the no further action letter.

The department may refuse to issue the no further action

" letter pursuant to this section only upon a finding that hazardous

substances or hazardous wastes remain at the relevant areas of
concern at levels or concentrations in excess of, the applicable
cleanup standards.

d. Upon the failure of an owner or operator to complete the
implementation of a remedial action workplan within the six
month period as provided in subsection a. of this section. the
owner or operator shall so notify the department in writing and
the reasons therefor. The owner or operator shall have no more
than 120 additional days to complete the implementation of the
remedial action workplan. If the implementation of the remedial
action workplan is not completed within this additional time, the
department may rescind its determination that the industrial
establishment is of minimal environmental concern and may
require that a remedial action workplan be submitted and
implemented by the owner or operator in a manner and under the
terms and conditions provided in its general regulations for
remedial action workplan submissions and implementation.

14. (New section) a. The owner of an industrial establishment
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may transfer a portion of the real property on which an industrial
establishment is situated without conducting a remediation of the
entire industrial establishment pursuant to the provisions of
P.L.1983, ¢.330 and this act, if, upon application by the owner,
the department issues a certificate of limited conveyance.

b. An application for a certificate of limited conveyance shall
be in the form of a certification by the owner which shall include
a description of the real property to be transferred, an appraisal
of the real property to be transferred, the sale price or market
value of the real property to be transferred, an appraisal of the
entire industrial establishment, and an appraisal of the remaining
property if the certificate of limited conveyance were issued, as
well as any other information the department deems necessary to
make the findings required in subsection c. of this section.

c. The department shall issue a certificate of limited
conveyance for a portion of the real property on which an
industrial establishment is situated after the submission of a
complete and accurate application and upon a finding that the
sales price or market value of the real property to be conveyed,
together with any additional diminution in value to the remaining
property as a result of the conveyance is not more than one third
of the total appraised value of the industrial establishment prior
to the transfer, and that the remaining real property is an
industrial establishment subject to the provisions of P.L.1983.
€.330. The appraisals shall be made no more than one year prior
to the submission of application for a certificate of limited
conveyance. Conveyances made pursuant to this section shall not
exceed one third of the value of the industrial establishment
during the period of ownership of the applicant.

d. Upon issuance of the certificate of limited conveyance, the
owner or operator shall, prior to the conveyance, comply with the
provisions of section 4 of P.L.1983, ¢.330 for that portion of the
real property certified for conveyance. The remediation that
may be required on the real property subject to the certificate of
limited conveyance shall include any hazardous substances or
hazardous wastes that are migrating from the remaining portion
of the industrial establishment onto the real property béing
conveyed. The remaining portion of the industrial establishment,
upon closing, terminating or transferring operations shall be
subject to the provisions of P.L.1983, ¢.330 and this act.

e. A certificate of limited conveyance shall be valid for three
years from the date of issuance.

15. (New section) a. When a portion of an industrial
establishment is the subject of a condemnation proceeding
initiated pursuant to the "Eminent Domain Act of 1971,"
P.L.1971, ¢.361 (C.20:3-1 et seq.) the provisions of section 4 of
P.L.1983, ¢.330 shall apply only to that portion of the industrial
establishment to be transferred pursuant to the condemnation
proceeding, except as provided in subsections b. and c. of this
section. The remaining portion of the industrial establishment,
upon closing operations or transferring ownership or operations,
shall be subject to the provisions of P.L.1983, ¢.330
notwithstanding that at the time of the closure of operations or
the transfer of ownership or operations, the remaining portion
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may not be an industrial establishment as defined pursuant to
section 2 of P.L.1983, ¢.330. (C.13:1K-7). :

b. In the case where the owner or operator closes operations or
transfers ownership or operations of the entire industrial
establishment as a result of the condemnation of a portion of the
industrial establishment, the entire industrial establishment shall
be subject to the provisions of P.L.1983, ¢.330 at the time of the
transfer of the portion of the real property that is the subject of
a condemnation proceeding.

c. The entire industrial establishment shall be subject to the
provisions of P.L.1983, ¢.330 at the time of the transfer of the
portion of the real property that is the subject of a condemnation
proceeding, if the value of the real property to be conveyed
pursuant to the condemnation proceeding, together with any
additional diminution in value to the remaining property as a
result of the conveyance, is two thirds or more of the total
appraised value of the entire industrial establishment.

16. (New section) Where the closure of operations or the
transfer of ownership or operations of an industrial establishment
by an owner or operator who is a tenant requires compliance with
P.L.1983, c.330, the area of the industrial establishment subject
to the provisions of P.L.1983, ¢.330 shall be limited to that area
under the exclusive current control of the tenant. The area under
exclusive current control of the tenant shall not include any area
of common use among more than one tenant. The area under
exclusive current control of the tenant may include areas in
which the landlord has access in the capacity as a landlord. In
the event that an owner or operator of an industrial
establishment receives a negative declaration or remedial action
workplan approval for the area under the tenant's exclusive
current control pursuant to this section, those areas of the

-industrial establishment not under the tenant's exclusive current

control but that were once used by that tenant or that were used
by that tenant and were subject to common use by other tenants,
shall be subject to all of the requirements of P.L.1983, ¢.330
(C.13:1E-9), at the time of closure of operations or transfer of
ownership or operations by the owner, notwithstanding that at the
time of the closure of operations or transfer or ownership or
operations by the owner, the subject real property may not be an
industrial establishment as defined pursuant to section 2 of
P.L.1983, ¢.330 (C.13:1K-7). :

17. (New section) The owner or operator of an industrial
establishment, who has submitted a notice to the department
pursuant to subsection a. of section 4 of P.L.1983, ¢.330
(C.13:1K-9), may implement an interim response action prior to
departmental approval of that action. The interim response
action may be implemented when the expeditious temporary or
partial remediation of a discharged hazardous substance or
hazardous waste is necessary to contain or stabilize a discharge
prior to implementation of an approved remedial action workplan
in order to prevent, minimize, or mitigate damage to public
health or safety or to the environment which may otherwise
result from a discharge. The interim response action shall be
implemented in compliance with the procedures and standards
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established by the department. The department may require
submission of a notice of intent to implement an interim response
action and may require, subsequent to completion of the interim
response action, a report detailing the actions taken and a
certification that the interim response action was implemented in
accordance with all applicable laws and regulations. The
department shall review these submissions to verify whether the
interim response action was implemented in accordance with
applicable laws and regulations. The department shall not require
that additional remediation be undertaken at an area of concern
subject to the interim response action except in instances when
further remediation is necessary to bring that area of concemn
into compliance with the applicable cleanup standards, when the
actions taken were temporary in nature requiring additional
long-term remedial action take place, or when the department
determines that the interim response action was not performed in
substantial compliance with applicable laws or regulations.

18. (New section) Any person who, prior to July 1, 1992,
violated the provisions of P.L.1983, c.330 by closing operations or
transferring ownership or operations of an industrial
establishment without receiving departmental approval of a
cleanup plan or a negative declaration pursuant to the provisions
of P.L.1983, c.330, or without entering into an administrative
consent order that allows the closure of operations or transfer of
ownership or operations, shall not be subject to a penalty for that
violation if the person notifies the department of the closure of
operations or of the transfer of ownership or operations of the
industrial establishment, and enters into an administrative
consent order with the department to initiate a remediation of
the industrial establishment pursuant to the provisions of
P.L.1983, ¢.330 and any rules or regulations adopted pursuant
thereto, within one year of the effective date of this section.

19. (New section) a. Within one year of the effective date of
this act, the Department of Environmental Protection shall
conduct an audit of the negative declarations and remedial action
workplans that have been submitted to the department pursuant
to P.L.1983, ¢.330. On the basis of this audit the department
shall adopt regulations identifying, within the Standard Industrial
Classification- major group numbers listed in the definition of
"industrial establishment,"” all industries designated by Standard
Industrial Classification number subgroups, or classes of
operations within those subgroups, that do not pose a risk to
public health and safety or to the environment by their normal -
operation. The audit shall distinguish between hazardous
substances or hazardous wastes at an industrial establishment
caused by a particular type of industry and hazardous substances
or hazardous wastes that exists as a result of activities at an
industrial establishment unrelated to the activities of that
industry. .

b. An industrial establishment for which a remedial action
workplan was previously implemented and a no further action
letter was received pursuant to P.L.1983, ¢.330, a negative
declaration was previously approved by the department pursuant
to P.L.1983, ¢.330, or for which the department has previously
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approved a remediation equivalent to that performed pursuant to

‘the provisions of P.L.1983, ¢.330, and which industrial

establishment is designated by a Standard Industrial
Classification subgroup or class of operations that does not pose a
risk to public health and safety or to the environment by its
normal operations as identified in subsection a. of this section,
shall not be considered an industrial establishment for the
purposes of P.L. 1983, c.330.

20. (New section) As used in sections 20 through 33 of P.L. ,
c. (C. ) (now before the Legislature as this bill):

" Authority" means the New Jersey Economic Development
Authority established pursuant to P.L.1974, c.80 (C.34:1B-1
et seq.);

"Cleanup funding source"” means the methods of financing the
remediation of a discharge required to be established by the
person performing the remediation pursuant to section 21 of
P.L. ,c. (C. ) (now before the Legislature as this bill);

"Cleanup. standards”" means the combination of numeric and
narrative standards to which contaminants must be cleaned up as
provided by the department pursuant to section 30 of P.L. , c.
(C. ) (now before the Legislature as this bill);

"Contaminatiot” or "contaminant" means any discharged
hazardous substance as defined pursuant to section 3 of P.L.1976,
c.141 (C.58:10-23.11b), hazardous waste as defined pursuant to
section 1 of P.L.1976; c.99 (C.13:1E-38), or pollutant as defined
pursuant to section 3 of P.L.1977, c. 74 (C.58:10A-3);

"Department” means the Department of Environmental
Protection;

"Discharge” means an intentional or unintentional action or
omission resulting in the actual or threatened releasing, spilling,
leaking, pumping, pouring, emitting, emptying, or dumping of a
contaminant onto the land or into the waters of the State or into
the waters outside the jurisdiction of the State which
contaminant enters the waters of the State;

"No further action letter” means a written determination by
the department that at a particular site, based upon an evaluation
of the historical use of the site, and any other investigation or
action the department deems necessary, there are no discharged
contaminants present, or any discharged contaminants present
are below the applicable cleanup standards;

"Remediation” or "remediate" means all necessary actions to
investigate and cleanup any known or suspected discharge or
threatened discharge of contaminants, including, without
limitation, a preliminary assessment, site investigation, remedial
investigation, feasibility study, and remedial action;

"Remediation fund”" means the Hazardous Discharge Site
Remediation Fund established pursuant to section 22 of P.L. «c.
(C. ) (now before the Legislature as this bill);

"Special ecological receptors” means all natural resources that
are protected, managed, or otherwise regulated by federal or
state law, pursuant to the "Comprehensive Response,
Compensation, and Liability Act of 1980," 42 U.S.C. §9601 et
seq.; the "Delaware and Raritan Canal State Park Law of 1974,"
P.L.1974, ¢.118, (C.13:13A-1 et seq.); the "Federal Endangered
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Species Act of 1973," 16 U.S.C. §1531 et seq.; the "Federal
Water Pollution Control Act,” 33 U.S.C. §§ 1251 et seq.; Title 23
of the Revised Statutes, Fish and Game, Wild Birds and Animals;
the "Freshwater Wetlands Protection Act,” P.L.1987, c.156
(C.13:9B-1 et seq.); the "Marine Mammal Protection Act of
1972," 16 U.S.C. §1361; the "Natural Areas System Act,"
P.L.1975 c. 363 (C.13:1B-15.12a et seq.); Chapter 8A of Title 13
of the Revised Statutes, Green Acres; the "New Jersey Natural
Lands Trust," P.L.1968, c.425 (C.13:1B-15.119); the "Pinelands
Protection Act,” P.L.1979, c.111 (C.13:18A-1 et seq.); the "New
Jersey Wild and Scenic Rivers Act," P.L.1977, ¢.236 (C.13:8-45
et seq.); the "State Park and Forestry Resources Act," P.L.1983,
c.324, (C.13:1L-1 et seq.); the "Spill Compensation and Control
Act,” P.L.1976, c.141, (C.58:10-23.11 et seq.); the "Water
Pollution Control Act," P.L.1977, 74 (C.58:10A-1 et seq.); the
"Wetlands Act of 1970," P.L.1970, ¢.272, (C.13:9A-1 et seq.); and
the "Wildlife Sanctuaries Act,” P.L.1982, c.167, (C.13:8-64
et seq.).

21. (New section) a. The owner or operator of an industrial
establishment required to perform remediation activities
pursuant to P.L.1983, c.330 (C.13:1K-6 et seq.), or a discharger
or person in any way responsible for a hazardous substance who
has been issued a directive or an order, who has entered into an
administrative consent order, or who has been ordered by a court
to clean up and remove a hazardous substance discharge pursuant
to P.L.1976, c.141 (C.58:10-23.11 et seq.), shall, no more than
14 days after approval by the department of a remedial action
workplan or as a condition in an administrative consent order
with the department for the remediation of a contaminated site,
establish and maintain a cleanup funding source in the amount
necessary to pay the cost of the required remediation. A person
required to establish a cleanup funding source pursuant to this

" section shall provide to the department satisfactory

documentation that the requirement has been met. The
provisions of this section shall not apply to the remediation of a
discharge at a business having a Standard Industrial Classification
Number 5541 as designated in the Standard Industrial
Classification Manual prepared by the Office of Management and
Budget in the Executive Office of the President of the United
States.

b. The person responsible for the remediation may use the
cleanup funding source to pay the cost of remediation. The
department may not require- any other financial assurance by the
person responsible for the remediation other than that provided in
this section. In the case of a remediation performed pursuant to
P.L.1983, c.330, the cleanup funding source shall be established
no more than 14 days after the approval by the department of a
remedial action workplan or as provided in an administrative
consent order entered into pursuant to section 4 of P.L.1983,
c.330 (C.13:1K-9). In the case of a remediation performed
pursuant to P.L.1976, c.141, the cleanup funding source shall be
established as provided in an administrative consent order signed
by the parties, as provided by a court, or as directed by the
department. The cleanup funding source shall be evidenced by
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the establishment and maintenance of (1) a fully funded trust
account, (2) a line of credit, or (3) a self guarantee, or by any
combination thereof. Where it can be demonstrated that a person
cannot establish and maintain a cleanup funding source for the
full cost of the remediation by a method specified in this
subsection, that person may establish the cleanup funding source
by securing a loan for the estimated costs of the remediation
from the Hazardous Discharge Site Remediation Fund as provided
in section 23 of P.L. c. (C ) (now before the Legislature as
this bill).

c. A fully funded trust shall be established pursuant to the
provisions of this subsection. An originally signed duplicate of
the trust agreement shall be delivered to the department by
certified mail within 14 days of receipt of notice from the
department that the remedial action workplan is approved or as
specified in an administrative consent order, civil order, or order
of the department, as applicable. The fully funded trust
agreement shall conform to a model trust agreement as
established by the department and shall be accompanied by a
certification of acknowledgment that conforms to a model
established by the department. The trustee shall be an entity
which has the authority to act as a trustee and whose trust
operations are regulated and examined by a federal or New

. Jersey agency.

The trust shall be established in an amount equal to or greater
than (1) the cost estimate of the implementation of the remedial
action workplan as approved by the department, (2) as provided in
an administrative consent order, (3) as stated in a departmental
order or directive, or (4) as agreed to by a court, and shall be in
effect or a term not less than the actual time necessary to
perform the remediation at the site. Whenever the remediation
or remedial action workplan cost estimate increases, the person
required to establish the cleanup funding source shall, within
60 days after the increase, cause the amount of the fully funded
trust to be increased to an amount at least equal to the new
estimate, establish a new cleanup funding source pursuant to
subsection b. of this section in an amount at least equal to the
new estimate, or obtain an additional cleanup funding source as
specified in this section in an amount at least equal to the
increase. Whenever the remediation or remedial action workplan
cost estimate decreases, the person required to obtain the
cleanup funding source may file a written request to the
department to decrease the amount in the fully funded trust. The
fully funded trust may be decreased to the amount of the new
estimate only upon written approval by the department to the
trustee.

The trust agreement shall provide that the fully funded trust
may not be revoked or terminated by the person required to
establish the cleanup funding source or by the trustee without the
written consent of the department. The trustee shall release to
the person required to establish the cleanup funding source, or to
the department or transferee of the property, as appropriate,
only those funds as the department authorizes, in writing, to be
released. The person entitled to draw upon the fully funded trust
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shall submit documentation to the department detailing the costs
incurred or to be incurred as part of the remediation. Upon a
determination by the department that the costs are consistent
with the remediation of the site, the department shall, in writing,
authorize a disbursement of moneys from the fully funded trust in
the amount of the documented costs.

The department shall return the original fully funded trust
agreement to the trustee for termination after the person
required to establish the cleanup funding source substitutes an
alternative cleanup funding source as specified in this section or
the department notifies the person that that person is no longer
required to maintain a cleanup funding source for remediation of
the contaminated site.

d. A line of credit shall be established in a manner pursuant to
the provisions of this subsection. An originally signed duplicate
of the line of credit agreement shall be delivered to the
department by certified mail within 14 days of receipt of notice
from the department that the remedial action workplan is
approved, or as specified in an administrative consent order, civil
order, or order of the department, as applicable. The line of
credit agreement shall conform to a model agreement as
established by the department and shall be accompanied by a
certification of acknowledgment that conforms to a model
established by the department.

The line of credit shall be established in an amount equal to or
greater than (1) the cost estimate of the implementation of the
remedial action workplan as approved by the department, (2) as
provided in an administrative consent order, (3) as stated in a
departmental order or directive, or (4) as agreed to by a court,
and shall be in effect for a term not less than the actual time
necessary to perform the remediation at the site. Whenever the
remediation or remedial action workplan cost estimate increases,
the person required to establish the cleanup funding source shall,
within 60 days after the increase, cause the amount of the line of
credit to be increased to an amount at least egual to the new
estimate, establish a new cleanup funding source pursuant to
subsection b. of this section in an amount at least equal to the
new estimate, or obtain an additional cleanup funding source as
specified in this section in an amount at least equal to the
increase. Whenever the remediation or remedial action workplan
cost estimate decreases, the person required to establish the
cleanup funding source may file a written request to the
department to decrease the amount in the line of credit. The line
of credit may be decreased to the amount of the new estimate
only upon written approval by the department to the person or
institution who provides the line of credit.

A line of credit agreement shall provide that the line of credit
may not be revoked or terminated by the person required to
obtain the cleanup funding source or the person or institution
providing the line of credit without the written consent of the
department. The person or institution providing the line of credit
shall release to the person required to establish the cleanup
funding source, or to the department or transferee of the
property as appropriate, only those funds as the department
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authorizes, in writing, to be released. The person entitled to
draw upon the line of credit shall submit documentation to the
department detailing the costs incurred or to be incurred as part
of the remediation. Upon a determination that the costs are
consistent with.the remediation of the site, the department shall,
in writing, authorize a disbursement from the line of credit in the
amount of the documented costs.

The department shall return the original line of credit
agreement to the person or institution providing the line of credit
for termination after the person required to establish the cleanup
funding source substitutes an aiternative cleanup funding source
as specified in this section, or after the department notifies the
person that that person is no longer required to maintain a
cleanup funding source for remediation of the contaminated site.

e. A person may self-guarantee a cleanup funding source upon
the submittal of documentation to the department demonstrating
that the cost of the remediation as estimated in the remedial
action workplan or in the administrative consent order would not
exceed one-third the tangible net worth of the person required to
establish cleanup funding source, and that the person has a net
cash flow and liabilities sufficient to assure the availability of
sufficient moneys for the remediation during the time necessary
for the remediation. The department may establish requirements
and reporting obligations to ensure that the person proposing to
self guarantee a cleanup funding source meets the criteria for
self guaranteeing prior to the initiation of remedial action and
until completion of the remediation. _

f. (1) Following a written determination that the person
required to obtain the cleanup funding source has failed to
perform the remediation as required, the department may make
disbursements from the fully funded trust or the line of credit. A
copy of the determination by the department shall be delivered to
the person required to establish the cleanup funding source and,
in the case of a remediation conducted pursuant to P.L.1983,
€.330 (C.15:1K-6 et seq.), to any transferee of the property.

(2) The transferee of property, subject to a remediation
conducted pursuant to P.L.1983, ¢.330 (C.13:1K-6 et seq.), may,
at any time after the department's determination of
nonperformance by the owner or operator required to establish
the cleanup funding source, petition the department, in writing,
with a copy being sent to the owner and operator, for authority to
perform the remediation at the industrial establishment. The
department, upon a determination that the transferee is
competent to do so, shall grant that petition which shall
authorize the transferee to perform the remediation as specified
in an approved remedial action workplan, or to perform the
activities as required in an administrative consent order, and to
avail itself of the moneys in the fully funded trust or line of
credit for these purposes unless the owner or operator continues
or begins to perform its obligations within 14 days of the petition
being filed with the department.

(3) After the department has begun to perform the
remediation in the place of the person required to establish the
cleanup funding source or has granted the petition of the
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transferee to perform the remediation, the person required to
establish the cleanup funding source shall not be permitted by the
department to continue its performance obligations except upon
the agreement of the department or the transferee, as applicable,
or except upon a determination by the department that the
transferee is not adequately performing the remediation.

22. (New section) a. There is established in the New Jersey
Economic Development Authority a special, revolving fund to be
known as the Hazardous Discharge Site Remediation Fund.
Moneys in the remediation fund shall be dedicated for the
provision of loans and grants to municipal governmental entities
and individuals, corporations, partnerships, and other private
business entities for the purpose of financing remediation
activities at sites that are, or are suspected of being,
contaminated by hazardous substances or hazardous wastes that
have been or may be discharged into the environment.

b. The remediation fund shall be credited with:

(1) moneys as are appropriated by the Legislature;

(2) moneys deposited into the fund as repayment of principal
and interest on outstanding loans made from the fund;

(3) any return on investment of moneys deposited in the fund;

(4) cleanup funding source surcharges imposed pursuant to
section 28 of P.L. , c. (C. ) (now before the Legislature as
this bill);

(5) moneys made available to the authority for the purposes of
the. fund.

23. (New section) a. Loans may be made from the
remediation fund to (1) owners or operators of industrial
establishments that are required to perform remediation
activities pursuant to the "Environmental Cleanup Responsibility
Act,” P.L.1983, ¢.330 (C.13:1K-6 et seq.), as a condition of a
closure, transfer, or termination of operations of an industrial

" establishment and (2) persons who have discharged a hazardous

substance or who are in any way responsible for a hazardous
substance pursuant to the "Spill Compensation and Control Act,"
P.L.1976, c.141 (C.58:10-23.11 et seq.) and (3) persons who
voluntarily undertake the remediation of a discharge of a
hazardous substance or hazardous waste. No loans may be made
from the remediation fund for the remediation of a discharge
from an underground storage tank at a place of business that has
a Standard Industrial Classification Number 5541 as designated in
the Standard Industrial Classification Manual prepared by the
Office of Management and Budget in the Executive Office of the
President of the United States. Loans and grants may be made
from the remediation fund to municipal governmental entities
that own real property on which there has been a discharge or
there is a suspected discharge of a hazardous substance or
hazardous waste.

b. Loans and grants of moneys from the remediation fund shall
be made for the following purposes and, on an annual basis,
obligated in the following percentages:

(1) at least 20% of the moneys shall be allocated for loans to
persons, other than governmental entities for remediation of real
property located in a qualifying municipality as defined in section
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1 of P.L.1978, c.14 (€.52:27D-178);

(2) at least 15% of the moneys shall be allocated for loans and -
grants to municipal governmental entities. Grants shall be used
for performing preliminary assessments and site investigations on
property owned by a municipal governmental entity in order to
determine the existence or extent of any hazardous substance or
hazardous waste on those properties. A municipal governmental
entity that has performed a preliminary assessment and site
investigation on its property may obtain a loan for the purpose of
continuing the remediation on those properties as necessary to be
in compliance with the applicable cleanup standards adopted by
the department;

(3) at least 20% of the moneys shall be allocated for loans for
remediation activities at sites that have been contaminated by a
discharge of a hazardous substance or hazardous waste, or at
which there is an imminent and significant threat of a discharge
of a hazardous substance or hazardous waste, and the discharge
or threatened discharge poses or would pose an imminent and
significant threat to a drinking water source, to human health, or
to a sensitive or significant ecological area;

(4) at least 10% of the moneys shall be allocated for loans to
persons, other than government entities, who voluntarily
undertake the remediation of a hazardous substance or hazardous
waste discharge, and who have not been ordered to undertake the
remediation by the department, or by a court,

(5) at least 20% of the moneys shall be allocated for loans to
persons, other than governmental entities, who are required to
perform remediation activities at an industrial establishment
pursuant to P.L. 1983, ¢.330 (C.13:1K-6 et seq.), as a condition of
the closure, transfer, or termination of operations at that
industrial establishment; and

(6) the remainder of the moneys in the remediation fund shall
be allocated for loans and grants to municipal governmental
entities or loans to individuals, corporations, partnerships and
other private business entities for the purposes enumerated in
paragraphs (1)} through (5) of this subsection, except that where
moneys in the fund are insufficient to fund all the applications in
any calendar year that would otherwise qualify for a loan or grant
pursuant this paragraph, the authority shall give priority to loan
applications that meet the criteria enumerated in paragraph (3)
of this subsection.

c. Loans issued from the remediation fund shall be for a term
not to exceed ten years, except that upon the transfer of
ownership of any real property for which the loan was made, the
unpaid balance of the loan shall become immediately payable in
full. Loans shall bear an interest rate of 2%. Loans and grants,
upon request of the applicant, shall be issued for up to 100% of
the estimated applicable remediation cost, except that no loan or
grant may be issued to any applicant in any calendar year, for one
or more properties, in an amount that exceeds $1,000,000.
Repayments of principal and interest on the loans issued from the
remediation fund shall be paid to the authority and shall be
deposited into the remediation fund.

d. No person, other than a municipal governmental entity,
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shall be eligible. for a loan from the remediation fund if that
person is capable of establishing a cleanup funding source for the
remediation as required pursuant to section 21 of P.L. , c.
(C. ) (now before the Legislature as this bill), by any means
other than a loan from the remediation fund.

e. The authority may use a sum that represents up to 2% of
the moneys issued as loans or grants from the remediation fund
each year for administrative expenses incurred in connection with
the operation of the fund and the issuance of loans and grants.

f. Prior to March 1 of each year, the authority shall submit to
the Senate Environment Committee and the Assembly Energy and
Hazardous Waste Committee, or their successors, a report
detailing the amount of money that was available for loans and
grants from the remediation fund for the previous calendar year,
the amount of money available for loans and grants for the
current calendar year, the amount of loans and grants issued for
the previous calendar year and the catagory for which each loan
and grant was made, and any suggestions for legislative action
the authority deems advisable to further the legislative intent to
facilitate remediation and promote redevelopment and use of
existing industrial establishments.

24. (New section) a. A qualified applicant for a loan or grant
from the remediation fund shall be awarded a loan or grant by the
authority upon the availability of sufficient moneys in the
remediation fund for the purpose of the loan or grant. Priority
for awarding loans and grants from the remediation fund shall be
based upon the date of receipt by the authority of a complete
application from the applicant. If an application is determined to
be incomplete by the authority, an applicant shall have 30 days
from receipt of written notice of incompleteness to file any
additional information as may be required by the authority for a
completed application. If an applicant fails to file the additional
information within 30 days, the filing date for that application
shall be the date that the additional information is received by
the authority. An application shall be deemed complete when all
the information required by the authority has been received in
the required form.

b. Within 90 days, for a private entity, or 180 days for a
municipal government entity, of notice of approval of a loan or
grant application, an applicant shall submit to the authority an
executed contract for the remediation activities for which the
loan or grant application was made. The contract shall be
consistent with the terms and conditions for which the loan or
grant was made. Failure to submit an executed contract within
the time provided, without good cause, shall constitute grounds
for the alteration of an applicant's priority ranking for the
awarding of a loan or grant.

25. (New section) a. The authority, in consultation with the
Department of Environmental Protection, shall, by rule or
regulation:

(1) prescribe forms for, and procedures for the filing of, loan
and grant applications;

(2) require a person applying for a loan who is not the owner of
the subject property to provide a copy of the contract or lease
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between the operator and owner, and certification that the owner
approves of the loan; .

(3) require, if the applicant is an owner who is not the operator
of the subject property, the owner to provide a copy of the
contract or lease between the owner and the operator;

(4) prohibit the assignment or encumbrance of a loan or loan
payment;

(5) require a loan or grant recipient to provide to the
authority, as necessary or upon request, evidence that loan or
grant moneys are being spent for the purposes for which the loan
or grant was made, and that the applicant is adhering to all of the
terms and conditions of the loan or grant agreement;

(6) provide that moneys from the approved loan or grant shall
be released by the authority to the applicant in only those
amounts that represent work completed;

(?) require the loan or grant recipient to provide access at
reasonable times to the subject property to determine compliance
with the terms and conditions of the loan or grant;

(8) require that, during the life of the loan, the applicant will
comply with all environmental laws, and pay all required taxes or
other governmental assessments due on the subject property for
which a loan application is made, or on the loan collateral;

(9) reserve the right to suspend or terminate a loan or grant or
declare a loan in default if any term or condition of the loan or
grant is violated by a loan or grant recipient, and take any
necessary action to secure repayment of the loan or grant;

(10) reserve the right to modify, as necessary and by mutual
consent, the terms or conditions of a loan or grant, which
modification shall, however, not be inconsistent with regulations
of the Department of Environment Protection concerning the
performance of remediation of contaminated property;

(11) establish a priority system for making loans or grants for

" remediations involving an imminent and significant threat to a

public water source, human health, or to a sensitive or significant
ecological area pursuant to paragraph (6) of subsection b. of
section 23 of P.L. , c. (C. ) (now before the Legislature as
this bill);

(12) provide that payment of a grant to a municipal government
entity shall be conditioned upon the subrogation to the authority
of all rights of the municipal government entity to recover
remediation costs from the discharger or other responsible party;
and '

(13) adopt such other requirements as shall be deemed
necessary or appropriate in carrying out the legislative purposes
for which the Hazardous Discharge Site Remediation Fund was
created.

b. An applicant for a loan or grant shall be required to:

(1) provide proof, as determined sufficient by the authority,
that the applicant, other than a municipal governmental entity,
where applicable, could not establish a cleanup funding source,
other than a loan from the remediation fund, as required by
section 21 of P.L. , c. (C. ) (now before the Legislature as
this bill);

(2) submit documentation on the nature and scope of the
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remediation to be performed, costs estimates thereon, and, as
available, proofs of the actual cost of all work performed;

(3) submit copies of all court orders, administrative consent
orders or directives issued by the Department of Environmental
Protection and, if deemed necessary by the authority, any
reports, plans, or results of any preliminary assessment, site
investigation, remedial investigation, feasibility study, remedial
action  workplan, remedial action, or other documentation
required to be prepared or submitted to the department; and

(4) demonstrate the ability to repay the amount of the loan and
interest, and, if necessary, to provide adequate collateral to
secure the loan amount.

c. Information submitted as part of a loan or grant application
or agreement shall be deemed a public record subject to the
provisions of P.L.1963, c.73 (C.47:1A-1 et seq.). An applicant
may, however, request the authority to maintain the
confidentiality of any information relating to the personal or
business finances of the applicant, and the authority shall
establish procedures for safeguarding information determined to
be of a confidential nature.

d. In establishing requirements for loan or grant applications
and loan or grant agreements, the authority:

(1) shall minimize the complexity and costs to applicants or
recipients of complying with such requirements;

{2) may not require loan or grant conditions that interfere with
the everyday normal operations of a loan or grant recipient's
business activities, except to the extent necessary to prevent
intentional actions designed to avoid repayment of the loan, or
that significantly affect the value of the loan collateral; and

(3) shall expeditiously process all loan or grant applications in
accordance with a schedule established by the authority for the
review and the taking of final action on the application, which
schedule shall reflect the degree of complexity of a loan or grant
application.

26. (New section) No loan or grant from the remediation fund
shall be made to a person who is currently in violation of an
administrative or judicial order, judgment, or consent agreement
regarding violation or threatened violation of an environmental
law regarding the subject property, unless the violation, fee,
penalty or assessment is currently being contested by the person
in a manner prescribed by law or unless the violation resulted
from a lack of sufficient money to perform required remediation
activities.

27. (New section) a. The lack of sufficient moneys in the
remediation fund to satisfy all loan or grant applications shall not
affect in any way an applicant's legal responsibility to comply
with the requirements of P.L.1983, ¢.330 (C.13:1K-6 et seq.),
P.L.1976, 141 (C.58:10-23.11 et seq.), or any other applicable
provision of law.

b. Nothing in sections 20 through 32 of P.L. , c. c. )
(now before the Legislature as this bill) shall be construed to:

(1) impose any obligation on the State for any loan or grant
commitments made by the authority, and the authority's
obligations shall be Llimited to the amount of otherwise
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unobligated moneys available in the fund therefor; or

(2) impose any obligation on the authority for the quality of
any work performed pursuant to a remediation undertaken with a
loan or grant made pursuant section 23 of that act.

28. (New section) a. There is imposed upon every person who
is required to establish a cleanup funding source pursuant to
section 21 of P.L. , ¢. (C. )(now before the Legislature as
this bill) a cleanup funding source surcharge. The cleanup funding
source surcharge shall be in an amount equal to 1% of the
required amount of the cleanup funding source required by the
department. The surcharge shall be paid on an annual basis as
long as the remediation continues and until the Department of
Environmental Protection issues a no further action letter for the
property subject to the remediation. The cleanup funding source
surcharge shall be due and payable within 14 days of the time of
the department's approval of a remedial action workplan or
signing an administrative consent order or as otherwise provided
by law. The cleanup funding source surcharge shall not be
imposed upon any person who voluntarily undertakes a
remediation without being so ordered or directed by the
department or by a court or pursuant to an administrative
consent order.

The department shall collect the surcharge and shall remit all
moneys collected to the Economic Development Authority for
deposit into the Hazardous Discharge Site Remediation Fund.

b. By February 1 of each year, the department shall issue a
report to the Senate Environment Committee and to the
Assembly Energy and Hazardous Waste Committee listing, for the
prior calendar year, each person who paid the cleanup funding
source surcharge, the amount of the surcharge paid, and the total
amount collected.

29. (New section) There is appropriated from the "Hazardous
Discharge Fund of 1986," created pursuant to "Hazardous
Discharge Bond Act of 1986," P.L.1986, c.113, the sum of
$100,000,000 to the New Jersey Economic Development
Authority for deposit in the Hazardous Discharge Site
Remediation Fund, created pursuant to section 22 of P.L. , c.
(C. ) (now before the Legislature as this bill) for the purposes of
issuing loans and grants for the investigation of property
suspected of being contaminated by a hazardous substance or
hazardous waste discharge or for the remediation of property
contaminated by a hazardous substance or hazardous waste
discharge in accordance with the provisions of section 23 of
P.L. ,c. (C. ) (now before the Legislature as this bill).

30. (New section) a. The Department of Environmental
Protection shall adopt minimum cleanup standards for soil,
groundwater, and surface water quality necessary for the
remediation of contamination of real property, including, for
remediations conducted pursuant to P.L.1983, c.330, buildings and
equipment. Where feasible the cleanup standards shall be
established as numeric or narrative standards for particular
contaminants. The standards shall apply to remediation activities
required pursuant to the "Spill Compensation and Control Act,"
P.L.1976, c.141 (C.58:10-23.11 et seq.), the "Water Pollution
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Control Act,” P.L.1977, c.74 (C.58:10A-1 et seq.), P.L.1986,
c.102 (C.58:10A-21 et seq.), the . "Environmental Cleanup
Responsibility Act,” P.L.1983, ¢.330 (C.13:1K-6 et seq.), the
"Solid Waste Management Act," P.L.1970, c¢.39 (C.13:1E-1
et seq.), the "Comprehensive Regulated Medical Waste
Management Act,” P.L.1989, c.34 (C.13:1E-48.1 et seq.), the
"Major Hazardous Waste Facilities Siting Act," P.L.1981, c.279
(C.13:1E-49 et seq.), the "Sanitary Landfill Facility Closure and
Contingency Fund Act,” P.L.1981, ¢.306 (C.13:1E-100 et seq.),
the "Regional Low-Level Radioactive Waste Disposal Facility
Siting Act," P.L.1987, ¢.333 (C.13:1E-177 et seq.), or any other
law or regulation by which the State may compel a person to
perform remediation activities on contaminated property.

The cleanup standards shall be developed to ensure that the
potential for harm to public health and safety and to the
continued viability of special ecological receptors is minimized to
the maximum extent practicable, taking into consideration the
location, surroundings, the intended use of the property, the
potential exposure to the discharge, and the surrounding ambient
conditions, whether naturally occurring or man made. Until the
minimum standards described herein are adopted, the department
shall establish cleanup standards for contaminants at a site on a
case by case basis.

The department shall not propose or adopt cleanup standards
orotective of special ecological receptors pursuant to this
subsection until two years following the effective date of this act
or until recommendations are made by the Ecology Advisory Task
Force pursuant to section 31 of P.L. , as (C. ) (now before the
Legislature as this bill).

b. The Department of Environmental Protection may provide
for differential cleanup standards pursuant to subsection a. of
this section based upon the intended use of a property or an area
of a property. The department may not, however, as a condition
of allowing a differential cleanup standard based on intended use,
require the owner of that property to restrict the use of that
property through the filing of a deed covenant, condition, or
other similar restriction. Where the department provides for a
differential cleanup standard based on the intended use of the
property, it shall, as a condition of permitting a remediation to
occur that would leave contamination at the property at levels or
concentrations above the most protective standards established
by the department:

(1) require the owner or operator, discharger, person in any
way responsible, or other relevant person, to take any remedial
action reasonably necessary to prevent exposure to the
contaminants, to maintain, as necessary, those remedial
measures, and to agree to restrict the use of the property in a
manner that prevents exposure;

(2) require the recording with the office of the county
recording officer in the county in which the property is located, a
notice designed to inform prospective holders of an interest in
the property that contamination exists on the property at a level
that may restrict certain uses of all or part of that property, and
a delineation of those restrictions and a description of all specific
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engineering or other controls at the property that exist and that
need to be maintained in order to prevent exposure to
contaminants remaining on the property; and

(3) require a notice to the governing body of each municipality
in which the property is located that contaminants exist at the
property and specifying the restrictions on the use of the
property.

c. Where restrictive use conditions of a property as provided in
subsection b. of this section are no longer required, or where the
restrictive use conditions have varied, because of the
performance of subsequent remedial activities, a change in
conditions at the site, or the adoption of revised cleanup
standards, the department shall, upon written application by the
owner or operator of that property, record with the office of the
county recording officer a notice that the use of the property is
no longer restricted or delineating the new restrictions. The
department shall also notify, in writing, the municipality in which
the property is located of the removal or change of the
restrictive use conditions.

d. Upon receipt of the notification sent pursuant to subsection
b. or c. of this section, a municipality shall send a copy of the
notification to the construction official for the municipality. The
construction official shall maintain the notification in a manner

~whereby it will be known and available to the construction

official prior to issuing a construction permit for the construction
or alteration of a building or structure at the subject property.
The construction official shall not issue a construction permit for
the construction or alteration of a building or structure at the
subject property if the construction or alteration would be in
conflict with any of the restrictions contained in the
notification. The provisions of this subsection shall not apply if a
notification received pursuant to subsection c. of this section
authorizes all restrictions to be removed from the subject
property.

e. Notwithstanding the provisions of any other law, or any
rule, regulation, or order adopted' pursuant thereto to the
contrary, upon the adoption of the cleanup standards pursuant to
subsection a. of this section, whenever contamination at a
property is remediated in compliance with the cleanup standards
that were in effect at the completion of the remediation, the
owner or operator of the property, the discharger, or any other
person in any way responsible for any containment shall not be
liable for the cost of any additional remediation that may be
required by a subsequent adoption by the department of a more
stringent cleanup standard for a particular contaminant.
However, if the department adopts a new cleanup standard for a
contaminant based upon a finding that the new standard is
necessary to prevent a substantial risk to human health or safety
or to special ecological receptors, a person who is liable to clean
up that contamination pursuant to section 8 of P.L. 1976, c.141
(C.58:10-23.11g) shall be liable for any additional remediation
costs necessary to bring the property into compliance with the
new cleanup standards.

31. (New section) a. There is established, in but not of the

s
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Department of Environmental Protection, an Ecology Advisory
Task Force. The Task Force shall consist of 15 members as
follows: the Commissioner of Environmental Protection, or a
designee, and two representatives each from industrial
businesses, the environmental consulting profession, the real
estate industry, the environmental science academic community,
public interest environmental organizations, the legal community,
and from municipal government. The members on the Task Force
shall be selected by the Commissioner of Environmental
Protection, to the extent possible, from a list of names provided
by the represented interests or from names of persons who have
testified before the department on previously proposed cleanup
standards. The Ecology Advisory Task Force shall, within two
years, make recommendations to the department on the
development of standards protective of special ecological
receptors.

b. The Ecology Advisory Task Force shall:

(1) review the scientific literature to identify existing sources
of information and data necessary for the development of cleanup
standards protective of special ecological receptors and to
determine the current state-of-the-science in the identification
of adverse impacts of contamination on these receptors and the
establishment of containment concentration levels necessary to
protect these receptors;

(2) review scientific literature on the methods, procedures,
data input needs, limitations, interpretation, and uses of
ecological risk assessments;

(3) collect information on public and private activities
concerning the development and uses of ecological risk
assessments and cleanup standards protective of special
ecological receptors;

(4) evaluate the ecological components which should be
protected through the application of cleanup standards protective
of special ecological receptors;

(5) identify public policy issues involved in the development of
cleanup standards protective of special ecological receptors;

(6) suggest an approach and methodology for the development
of cleanup standards protective of special ecological receptors;

(7) evaluate the social, economic and environmental impacts
of regulations which would incorporate state-of-the science
ecological risk assessment methodologies; ‘ :

(8) recommend necessary changes in statutes and regulations
necessary to impiement the advise of the Ecology Advisory Task
Force; and

(9) review and make recommendations on any other aspect of
the adoption of these cleanup standards the department
determines is necessary for a complete evaluation of these issues.

c. Upon submittal of its recommendations to the department
concerning the adoption of cleanup standards protective of
special ecological receptors, the Ecology Advisory Task Force
may, at the discretion of the commissioner, continue in existence
in order to continue to research these issues and advise the
department on the matters specified in this section.

32. (New section) Any person who, before July 1, 1992, has
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discharged a hazardous substance in violation of P.L.1976, c.141,
and prior to July 1, 1992:

(1) has not been issued a directive to remove or arrange for
the removal of the discharge pursuant to section of P.L.1976,

" c.141 (C.58:10-23.11f), or

(2) has not been assessed a civil penalty, a civil administrative
penalty, or is not the subject of an action pursuant to the
provisions of section of P.L.1976, c.141 (C.58:10-23.11u),

(3) has not entered in an administrative consent order to clean
up and remove the discharge, or

(4) has not been ordered by a court to clean up and remove the
discharge,
shall not be subject to a monetary penalty for the failure to
report the discharge or for any civil violation of P.L.1976, c.141
(C.58:10-23.11 et seq.) or P.L.1977, c.74 (C.58:10A-1 et seq.)
that resulted in the discharge if the person notifies the
department of the discharge and enters into an administrative
consent order with the department to remediate the discharge in
accordance with the provisions of P.L.1976, c.141 (C.58:10-23.11
et seq.), or any rules or regulations adopted pursuant thereto,
within one year of the effective date of this act. Any person who
notifies the department of the discharge pursuant to this section
shall be liable for all cleanup and removal costs as provided in
section 8 of P.L.1976, c.141 (C.58:10-23.11g).

33. (New section) The Attorney General, in consultation with
the Department of Environmental Protection, shall prepare, and
the department shall distribute, for the cost of reproduction and
postage, to any interested person, informational materials that
set forth criteria that may be used to evaluate the qualifications
of environmental consultants, environmental consulting firms,
engineers, geologists or any other consultant, other than
attormneys, whose expertise or training may be required by a
person to comply with the provisions of P.L.1986, c.102,
P.L.1983, c¢.330, P.L.1976, c.141, and P.L. c. (now before the
Legislature as this bill. The materials may describe the
expertise or training necessary to address specific types of
environmental cleanups, sites or contamination, the significance
and availability of various types of liability insurance, the
average cost of services and tests commonly performed by
consultants, the significance of available accreditations or
certifications and any other relevant factor that may be used to
evaluate the qualifications and expertise of environmental
consultants.

34. (New section) Notwithstanding the provisions of Executive
Order 66 of 1978, the regulations adopted by the Department of
Environmental Protection pursuant to P.L.1983, c.330 (C.13:1K-6
et seq.) and allocated in the New Jersey Administrative Code as
Chapter 26B of Title 7, shall not expire as provided in that
Executive Order but shall remain in effect until that time the
department adopts new regulations revising the existing
regulations to conform with the provisions of P.L. , c. (now
before the Legislature as this bill).

35. This act shall take effect immediately.
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STATEMENT

This bill would substantially amend the "Environmental
Cleanup Responsibility Act" (ECRA) and the State's other
hazardous discharge remediation programs in order to encourage
cleanups, reduce costs of compliance, provide financial resources
for cleanups, encourage the redevelopment of the State's
industrialized areas, and protect the public health and
environment. It is also the intent of this bill to begin a change in
the perception of New Jersey from that of a State antagonistic
toward business concerns to a State that seeks to work with
businesses and property owners to solve environmental problems
in a manner beneficial to all and to the economic future of the
State.

The original intent of ECRA was that contaminated industrial
property should be cleaned up as a precondition to its closure or
transfer. The cleanup would thus occur when private money was
available, thereby avoiding the abandonment of contaminated
property that would require publicly funded remediation.
Because ECRA compelled the owner or operator to perform the
cleanup no matter who caused the contamination, cleanups would
occur without lengthy litigation to determine responsibility. The
owner or operator could seek reimbursement from the responsible
parties after the cleanup.

The act also protected a buyer from acquiring contaminated
property and the commensurate liability. A purchaser of
property in New Jersey, as well as the lending institution, would
thus feel reasonably assured that the acquired property would be
free of contamination.

Despite the laudable goals of ECRA, neither the Legislature
nor the Department of Environmental Protection anticipated the

. law's impact on commercial and industrial real estate

transactions in the State. At the time of the enactment of ECRA
the hazardous waste cleanup industry was in its infancy, and thus
the act provided only broad directives concerning the cleanup of
contaminated sites, which in effect required the Department of
Environmental Protectionto adopt the technical rules and
regulations necessary to implement the act. Because of the
general nature of the act, confusion arose as to which industrial
establishments were subject to the act, when the act was
triggered, and what was expected of the owner or operator of the
industrial establishment performing an ECRA cleanup. The
answer to these questions was crucial, because ECRA not only
imposed high monetary penalties for noncompliance, but allowed
the department to void the transfer of property undertaken in
violation of the act. Additionally, because transfers were
conditioned on certain departmental approvals, property transfers
and stock transactions were delayed while all parties wrangled
with a vague and cumbersome law. The initial confusion,
backlogs, and problems of the early years of ECRA's
implementation have only recently been resolved.

In the eight years since ECRA was enacted, the department,
environmental attorneys and consultants, and the business
community have acquired extensive knowledge of the manner in
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which remedial activities should occur. The ECRA and other site
remediation programs have evolved, establishing new procedures
and terminology not reflected in existing statutory law.
Additionally, both the federal and State liability laws for
hazardous substance discharges have made the public and the real
estate community aware of the dangers and liabilities of
contaminated properties. Also, since the enactment of ECRA,
the State has enacted a number of other laws that overlap with
ECRA.

In the light of the experience and events of the last eight
years, this bill would amend ECRA, as well as certain other
hazardous discharge site remediation laws, to reflect the current
state of scientific and regulatory knowledge and public policy
priorities.

This bill does not remove the requirement that contaminated
industrial establishments be cleaned up when they are closed or
transfered, nor does it privatize the remediation of these sites.
Rather the bill attempts to carefully draw a balance between the
public's interest in ensuring that hazardous contamination is
cleaned up so that it poses no threat to public health or to the
environment with the interest of businesses in performing
expeditious and cost effective cleanups and with transfering
property in a timely fashion.

The bill also provides loan and grant moneys for cleanups,
promotes the redevelopment of industrial areas. and clarifies the
intent and operation of the law.

This bill balances the various interests by taking certain
properties out of the ECRA process and by allowing the
privitization of the remediation process under certain
circumstances. This bill defines the various stages of a
remediation - preliminary assessment, site investigation,
remedial investigation, feasibility study, and remedial action -
and recognizes that the State's interest in overseeing a

particular type of cleanup may vary depending on the stage of a
cleanup.

This bill provides that the owner or operator of an industrial
establishment previously subject to an ECRA or similar full site
remediation can close or transfer the industrial establishment
without going through the ECRA process by submitting a
certification. The bill also allows properties that are of minimal
environmental concern to be cleaned without departmental
oversight and approval and for properties where underground
storage tanks are the only environmental problem to be
transfered without the necessity of a negative declaration or a
remedial action workplan approval. The bill provides that up to
one third of a property may be conveyed, even if contaminated,
without triggering ECRA for the remaining parcel and that a
condemnation of less than two thirds of an industrial
establishment will not trigger ECRA review on the remaining
parcel.

This bill provides that when a tenant closes or transfers
operations, ECRA will be triggered for only the property in the
tenant's exclusive control. The areas in common control will be
subject to ECRA when ECRA is triggered by the landlord.
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This bill provides that certain transfers between subsidiaries
would not be subject to ECRA. Also, deferrals of cleanups,
currently permissive by law, shall be approved by the department
once a preliminary assessment, site investigation, remedial
investigation, and feasibility study are performed. This bill
removes from ECRA compliance, owners or operators who close
or transfer an industrial establishment while that property is still
in a prior ECRA review process.

This bill also would allow a person, pursuant to ECRA or
otherwise, to perform an emergency cleanup to prevent the
spread of contamination without the risk of having to redo the
cleanup as long as the measures were taken in compliance with
department requirements and standards. This provision should
help speed up cleanups and reduce environmental risks to the
public. In order to balance the needs of the public to be
protected from risks caused by hazardous discharges, and the
need of businesses to have finality of a cleanup action, the bill
provides that if a discharge is remediated to the cleanup
standards in effect, the person liable for the original discharge
can not be compelled to further clean that site if the cleanup
standards change absent a substantial threat to the public health
or to the environment.

This bill codifies the ability of the department to adopt cleanup
standards for all site remediation activities performed bursuant
to the State's various environmental laws, and allows differential
standards to be established based on exposure risk. This bill
provides that the department cannot adopt ecologically based
cleanup standards until after an Ecology Advisory Task Force
offers input. This bill also codifies the natural resources that can
be protected so as to avoid uncertainty in future rulemaking.

This bill deliniates these natural resources to include those

. natural resources which either federal or State law has identified

as needing protection, management, or regulation in order to
ensure that the State's discharge remediation program
complements the State's natural resource protection . and
management programs.

This bill precludes the department from requiring a deed
restriction on the property if the property is cleaned to a
standard less then the most protective. Rather, notice to
subsequent owners or operators will be provided by a deed
notice. Enforcement of the restrictions will be by the local
construction official in the building permit process.

This bill codifies a recent State Supreme Court decision, In Re
Adoption of N.J.A.C.7:26B, by stating affirmatively that offsite
contamination is required as part of an ECRA cleanup. This bill
also codifies the issuing of administrative consent orders under
ECRA and states what these orders may provide. This bill
provides that a pamphlet on how to select an environmental
consultant will be prepared by the Department of Law and Public
Safety.

This bill seeks to lower the cost of remediation by eliminating
the requirement for financial assurance that is currently required
in addition to paying for the remediation activities. In its place
is a requirement that a person undertaking a cleanup establish
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and maintain a cleanup funding source by establishing a fully
funded trust, a line of credit, or being able to fund the operations
out of working capital. The bill allows the department, or the
transferee in an ECRA process, to use the moneys in the cleanup
funding source guarantee to complete the cleanup in the event of
a stoppage in the remediation activities.

The person providing the cleanup funding source will be
assessed a 1% surcharge on the amount of the cleanup costs. The
moneys collected by the surcharge will be placed into a
Hazardous Discharge Site Remediation Fund. The fund would be
used to give low interest loans to persons performing ECRA or
other cleanups. Moneys would be targeted for urban areas,
municipally owned properties, voluntary cleanups, ECRA
cleanups, and for emergency cleanups. Additionally,
muncipalities would be able to obtain grants for the identification
of municipally owned contaminated property. Only those persons,
other than municipalities, who could not otherwise provide a
cleanup funding source would qualify for a loan.

The fund would be administered by the New Jersey Economic
Development Authority and would be funded by a $100 million
appropriation from the "Hazardous Discharge Bond Act of 1986,"
by the surcharges, interest, loan repayments, legislative
appropriations, and by any moneys placed into the fund by the
authority.

Finally, the bill seeks to encourage the cleanups of sites by
providing a one year amnesty from all ECRA or other discharge
penalties for any person who agrees to comply with the relevant
law within that one year period.

Makes various changes to ECRA and to other hazardous discharge
site remediation programs; imposes a surcharge on remediations;
establishes a loan and grant fund for remediation activities;
appropriates bond moneys.




TABLE OF CONTENTS

Zdward A. Hogan, Esq.
Porzio, Bromberg and Newman

~epresenting

New Jersey Business and Industry Council 3
Irving Cohen

President

Enviro Science, Inc. 4

Richard J. Conway, Jr., Esqg.
Hannoch Weisman

representing
National Association of Industrial and
Office Parks Committee on ECRA . 4

Lance Miller

Assistant Commissioner

Site Remediation Program

New Jersey Department of Environmental

Protection and Energy 4
Edward Lloyd, Esqg.

Director

Rutgers Environmental Law Clinic 4

Angelo Morresi, Esq.
representing
Chemical Industry Council 4

Kenneth H. Mack, Esq. ,

Picco Mack Herbert Kennedy Jaffe & Yoskin

representing

Chemical Industry Council . 19

Jorge Berkowitz, Ph.D.

Sadat Associates

representing

Chemical Industry Council ) 37

William C. Sullivan, Esq.
Staff Attorney
Environmental Law Clinic 104






TABLE OF CONTENTS (continued)
APPENDIX:

Draft of ECRA language
and procedures

submitted by

Chemical Industry Council

Statement submitted by

Ronald B. Johnscn

Manager

Governmental Relations

New Jersey State Chamber of Commerce

Letter plus attachments

to the Honorable Henry P. McNamara
from Frank X. McDermott, Esqg.
Apruzzese, McDermott, Mastro & Murphy

Letter plus attachment

addressed to

Chairman McNamara and

Chairman Rooney from

Assistant Commissioner Lance R. Miller

bgs: 1-125

X X % % %

1x

7x

13x



" T o



SENATOR HENRY P. McNAMARA (Chairman): Good morning.
Will those serving on the panel please take their places?

ASSEMBLYMAN JOHN E. ROONEY (Chairman): Please come to
the table, Mr. Albohn. (laughter)

SENATOR McNAMARA: Good morning. I would 1like to
welcome you to this joint meeting of the Senate Environment
Committee and the Assembly Energy and Hazardous Waste Committee.

We will be discussing the provisions of §-1070, the
ECRA reform bill. This bill is designed to achieve twin goals
of promoting cleanup activity, and encouraging increased
economic development. It attempts this by streamlining the
regulatory process, establishing administrative predictability
and decision making, and by easing the financial burden for
cleanup.

I would like to state at the outset that this bill is
the result of comments collected from interested groups over
the last seven months, but it is in no way a totally finished
product. We anticipate that this meeting will provide us with
further guidance.

I want to thank all of those, in both the
environmental and business communities, who have provided
assistance in this effort. I would also 1like to thank the
staff of the DEPE, who have provided valuable insight into the
regulatory’process, and the staff of OLS, who have tirelessly
translated meetings and suggestions into the draft we are
reviewing today. A caution, however, to all of you: I don't
believe our work is yet done.

Now, a word about format: For this ‘meeting, we have
asked that a number of people comprise a panel to discuss the
bill and to offer constructive suggestions. We anticipate that
questions among the panel members would be directed through the
Committee. This morning, the comments will be focused on those
sections of the bill which attempt to establish administrative

predictability. This afternoon we will concern ourselves with



the provisions of the bill designed to streamline the process,
and we will take up the issue of financing the cleanups at
another meeting at a later date.

As we indicated on the meeting notice, we encourage
anyone who 1is not on the panel and who wishes to submit
testimony, please do so in writing. We have received numerous
suggestions in this forum, and it has proved invaluable. We
will keep the record open for a short period, so that anyone
who does not have testimony in written form today may submit it
within a couple of days.

I'd 1like now to turn the meeting over to Chairman John
Rooney, for any comments he may have. Chairman Rooney.

ASSEMBLYMAN ROONEY: Thank you, Chairman McNamara.
It's always a pleasure to sit beside my neighbor in Bergen
County, as a Senator from District 40, and me from 39. It's
always nice to see Bergen County 1legislators. Assemblyman
Russo will be joining us shortly. He also shares Ehat District.

I think the Senator covered basically everything that
has to be covered on the topic. I just would like to add that
in the almost 10 years that I've been in the Legislature, one
of the things that I hear most often is the problems that we
have with ECRA. I think it's about time that this meeting
occur. I congratulate the Senator and applaud him for doing
the groundwork -- for doing all that work over the last seven
months -- in bringing us to this point today. And, as the
Senator said, "It's not done, yet."” We're working on it. I
also acknowledge Mr. Albohn on my Committee who has been in the
forefront in the Assembly for the ECRA reform.

I could give the horror stories that I'm sure we're
going to hear today. I happen to be a salesman that calls on
industry in New Jersey, and I see plants closing, and people
disappearing from New Jersey that were there the déy before,
and are gone today because of the environmental cleanup
responsibility. They've just abandoned the property. There




are so many properties today that are vacant and abandoned that
we have to do something about it. This bill may not address it
totally, but it's a darned good start.

So with that, I think we should probably introduce the

members of our Committee at this time. I'1l start with our
side in the Assembly. We have our Vice-Chairman of the
Committee, Ernie Oros. We also have Assemblyman Art Albohn,
who 1is the cosponsor of this bill, -- prime cosponsor of the
bill -- Assemblywoman Barbara Wright, and Assemblyman Anthony
Impreveduto. The other two members, who are not here as vyet,
are Assemblyman Bob Smith and Assemblyman Dave Russo. And,

I'l1l turn it back to the Senator.

SENATOR McNAMARA: On my far 1left, we have Senator
Rice, prime cosponsor of the bill in the other House, Senator
Jack Sinagra and Senator Randy Corman.

Okay, for this morning's panel, the topic 1is the
measures necessary to establish administrative predictability.
I think it might be a simpler format if we started out and
handled a section at a time. So, Section I, which is ECRA
definitions and determining what facilities and events are
subject to ECRA, I would like to throw out and start listening
to any of the comments--

Yeah, you're right. Assemblyman Rooney pointed out to
me that if might be wiser before we did that, that we introduce
the panel. (laughter) ©So, if we start at the left, Mr. Hogan,.
if you would introduce yourself and then continue from left to
right. )
EDWARD A. HOGA AN, ESQ.: My name is Edwaré Hogan.
I'm an attorney with the 1law firm of Porzio, Bromberg and
Newman, in Morristown. I'm here today representing the New
Jersej Business and Industry Association which, with its 13,600
business members, is the largest business trade association in
the United States.



I RVING C OHE N: My name is Irving Cohen. I'm the
President of Enviro Science, Inc. I am representing the
environmental consulting community at large.

R I CHARD J. C O NWA Y, JR., ESQ.: My name 1is
Richard Conway. I'm an attorney with the firm of Hannoch
Weisman in Roseland, New Jersey, and I'm here as a volunteer on
the NAIOP Committee -- the National Association of Industrial
and Office Parks Committee on ECRA.

A SSISTANT C O M M. L ANCE M IULULE R: My
name 1is Lance Miller. I'm the Assistant Commissioner for the
Site Remediation Program, New Jersey Department of
Environmental Protection and Energy.

EDWARD LLOYD, ESQ.: My name is Edward Lloyd. I'm
the Director of the Rutgers Environmental Law Clinic, and I'm
here to represent environmental interests today. _
ANGELDO M ORRES I, ESQ.: My name is Angelo Morresi.
I'm an environmental attorney and environmental engineer
working in industry throughout New Jersey. I represent the
Chemical Industry Council, and I'm going to  be acting as
Chairperson because we have a number of people that are going
to be participating from the Chemical Industry Council in their
own expertise. So, we'll be switching and playing musical
chairs a little bit today. '

SENATOR MCNAMARA: You'll also have to be switching
and playing musical chairs with the microphone because,
otherwise, we're not going to be able to hear you, or certainly
not those in the back of the room.

MR. MORRESI: Before you get started, I'd like to just
make a brief statement. Basically, we're here today because
we're encouraged by the activities of the--

' SENATOR McNAMARA: Angelo, excuse me one second.
Can you hear him in the back of the room? (negative

response)




ASSEMBLYMAN ROONEY: The other thing is: Just for the
record, identify yourself before you start speaking, or, you
know, if we identify you it would be easier, just so we could
pick up who's speaking on the transcript.

MR. MORRESI: Angelo Morresi. We want to just make
the statement that we're very pleased with the work that the
Legislature is making in this area, and we're very encouraged
by the positiveness of the whole process. We're 1looking at
this as a benefit to New Jersey's business and industry. The
most important thing we have to make a statement about is that
the process that we're talking about today is one that needs to
be 1looked at. The DEPE, who has worked on this in the ECRA
process, has to be commended, because they have made a
difficult process work. These guys are probébly the best in
the DEPE, and they could make any process work. We've come to
that conclusion. So, that's where you start out with.

The idea here is to come up with a premise that to
minimize envircnmental and public health ~risks, there may be
some things that have to remain in the ground, of sorts, but,
we're talking about minimizing public health and environmental
risk. We also hope that we can change the perception of ECRA
from one that is negative, to one that iz very positive. We
want to be encouraged by ECRA. We want *to hopefully clarify
some applicability, streamline the process, and encourage the
distinction between the industrial and residential cleanups.
We want to see that ECRA and New Jersey benefit from this whole
process. ~

Thank you.

SENATOR McCNAMARA: Is there anyone else that would
like to make an opening comment? Mr. Hogan?

MR. HOGAN: On behalf of New Jersey Business and
Industry Association, we'd like to thank the Committee for the
opportunity to come back. We very much appreciate the process,
the scoping hearings, the initial hearing, and the various



meetings with the Office of Legislative Services. We're very
glad to have done that.

Obviously, we're here to speak about S-1070. We
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