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1. APPELLATE DECISIONS - MOSKOWITZ v. NEWARK 

MORRIS MOSKOWITZ, 

Appellant, 

-vs-

MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF THE CITY 
OF NEWARK, 

Respondento 

) 

) 

) 

) . 
) 

ON APPEAL 
CONCLUSIONS AND ORDER 

--------------------~----------) Clancy & Hayden, Esqs., by Johri'J. Clancy, Esqo, Attorneys 
for Appellant. 

Vincent P. Torppey, Esq., by Jacob M. Goldberg, Esq., 
Attorney for Respondento 

BY THE DIRECTOR: 

This is an appeal from the action of the respondent 
whereby it denied an application for renewal of appellant's 
plenary retail consumption license for the 1955-56 licensing 
period. Upon the filing of the appeal on July 27, 1955, the 
license issued for the 1954--55 licensing period was ext.ended 
pursuant to the provisions of Ro S. 33:1~22. During the 
period from July 1 to July 26, 1955, inclusive, when the 
respondent failed to. take formal action on appellant's renewal 
application, appellant obtained ad interim permits from this 
Division which gave·him the privilege of operating his licensed 
premises. Ro So 33:1-74. 

Respondent contends that its action in denying the 
renewal of appellant's license was proper because it was of the 
opinion that appellant "is unfit to operate said licensed prem­
ises for· the reason that said licensed premi~es were conducted 
improperly and in violation of the rules and regulations re"'."·· ... 
lating to the conduct of the licensed premises" and "it would 
be contrary to the best interests of the public health,. public 
safety, public welfare and public morals to approve the appli-
cation for renewal ~f said i14ense. 11 

· · 

It appears that appellant was called before respondent 
.on the evening of June 30, 1955 concerning the renewal appli­
cation filed by him for the current licensing period and was 
advised· by the Chairman that 'rthere were six incidents" in · 
connection with the operation [of his tavern and that the mat­
ter would be set down ·for hea~ing on July 7, 1955 e The Chairman 
further_ stated that 'We know of no way to.grant a renewal of · 
this license except as direct~d by the State Director. If such 
a way exists, then the Board s;uggest that you go down· and see 
the State Director tomorrow morning and then get in touch with 
the Law Department here, and he··will hand you a copy of the 
reasons. I think you should e0gage counselm This matter will 
be heard oh the 7th day of July~n . 

The stenographic transcript of the proceedings before 
the respondent was submitted as part of the record in this 
appea.l (Rule 8 of State Regulations No o 15). Further testimony 
and exhibits were introduced. at the hearing herein. 

:-
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It is an ~ndisputed fact that for eight consecutive 
years prior to the denial of the renewal of the· license for the 
1955-56 licensing period, appellant's 11cense was renewed fci'r" 
the p~emises in questione · 

A notice containing nin·e incidents which allegedly .. 
occurred since 1946 in appellant's licensed premises was served 
upon him,. whereas the Chairman of respondent Board asserted that 
six such incidents occurred. An ·examination of the aforesaid 
notice indic~tes that there is a poss-ibility of ·repetition of 
one or more of these alleged incidents. Because of the time 
which elapsed since many of the.alleged incidents occurred, I 
am mainly concerned with appellant's adjudicated record which 
resulted from the violations committed in November 1954e A.s a 
result of the violations in November-1954,, which included a vio­
lation of a local ordinance for failure to have the licensed · 
premises closed during certain hours and for permitting a brawl 
on the licensed premises, appellant's license was suspended for 
a total period of twenty days~ 

Police Captain Rauscher,.called.as a witness by appel­
lant testified that 11 f1-lom January 1, 1943 until about March 12, 
1955 Tt he was assigned to the Fourth Precinct which has jurisdic­
tion over the area wherein appellant's tavern ,is located and 
''from December 14, 1952 until about March 12, 1955" he was Cap-
tain in charge; that he had been in appellant's lic~nsed premises 
at times and was of the op~nion that ·1t ·~as about the average 
tavern-you find in that locality, no worse, maybe a little better 
than SOffie Of the Others II j that the area iS heavily COilg8Sted j · 

that if anything unusual happened in the section it was called 
to his attention by the police d~tectives assigned thereto; and 
that ~fter proper investigation· was-made by .. offiders assigned for 
that purpose, he approved the renewal of appellantns license for 
the years 1953-54 and 1954-55, respectively~ 

Detective William J b Know_les testified that he had, 
prior to July 27, 1955, been assigned· to the Fourth Precinct for 
a per.iod of IL~ years; that· his duties were. to lnve·stigate vice, 
gambling and liquor complaints; that·he·visited appellant gs 
licensed premises on the average of two ·or three times a week 
over the years and always found appellant us tavern operated in 
an orderly manner; and that he never was called· upon to make an 
arrest therein® Another witness, De.tective Raymond F"' Manning, . 
testified that prior to April. lJJ -1955, for a period or 14 yea.rs, 
he worked out of the Fourth ·Precinct and that he visited· the · 
premises in question "sometlmes Jtwo or three ·times a week, other · 
t1.mes twice in a night"; that appellant operated an 51orderly and . , 
law-a.biding place"; and that .. in his. opinion appellants s licensed 
premises are operated as well a~ ·any other licensed premises in 
that section.. 1rhe attorneys ·rep.reaenting the respective oarties 
to this appeal stipulated that .if appellant called as. wi t~esses 
in his behalf eight additional police officersi who were present 
at the hearing and who had b1een. :ass.:tgned at different times to , 
the area wherein appellant's pla~e· or business is located, their· 
testimony would be substantially] the same as that of the Captain 
and the two Detectives aforement~oned~ 

F1011a M111era J who lives on the third floor or the 
building wherein appellant~s tavern is located, testified that 
appellant conducts his business in an orderly manner and if any 

.dtBturbance occurs appellant immediately 11tries to quell.it., 11 

It was~stipulated by the attorneys herein that if George Miller, 
husbanu of F'lora.l' were called to testify his ·testimony would cor­
r~borate that of his wife~ 
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Respondent pl'."·oduc~::d two m8.n. and t1.c:::,.:,t:;: ·~vc.;fa1:::n as w:Ltnesses., 
They testified that they· reside in the ~eigh~orhood wherein 
appellant's tavern is situated and that· they are constantly 
annoyed by the noise and profane utterances of the great number 
of persons who congregate outside of the tavern.. The records 
herein indicate that before reaching re·spond.ent Board, the 
renewal of appellant's license for the current period was recom­
mended by all those in authority to-whom it was referred by said 

·Board for investigation0 Although the respondent cited various 
incidents allegedly occurring over a period of eight years, 
appellant's license was renewed eacllyear until the present term& 

I am fully cognizant of the fact that proper liquor 
control dictates that a local issuing authority should be free 
within the confines of a sound discretion to determine whethe·r 
br not a person is fit to hold a iiquor lic~nse. However, the 
determination of unfitness must in every case be founded upon 
valid and substantial groundso In the present case appellant 
has operated his tavern for many years and_, the only time that 
he was adjudged guilty for violating the Alcoholic Beverage Law 
or the local regulations was in November 19540 Was this in 
itself sufficient to warrant such drastic action on the pqrt of 
the respondent? I am greatly impressed with the testimony of 
the police officers who patrolled the area to the effect that, 
from their observations, appellant always operated his business 
in an orderly mannero Being constantly in the neighborhood in 
radio cars and visiting the appellant's premises, they were in 
a position to observe conditions with respect to the licensed· 
premises. It has been stated that the area in questton is very 
congested, which contributes to a large degree to troublesome 
incidents. Other populous municipalities are no doubt con­
fronted with like conditions .. The police authorities are 
realistic enough to recognize that these areas present problems 
regardless of whether or not licensed premises are situated 
therein~ This fact, in all probability, was taken into con­
sideration by the Director of Police, based on the investiga­
tion of his staff, when he approved the renewal of appellant 1s 
lic?nse for the current licensing periode 

I cannot understand why the respondent waited until the 
evening of June 30, 1955 to inform appellant that his license 
for the ensuing year would not, in all probabilitiesJ be renewed· 
and then suggest that he apply to me for relief from the pre­
dicament he found himself ine In fairness to licensees, where 
the circumstances warrant, a reasonable opportunity should,,be 
given to them to liquidate the!ir investment in licensed premises"· 
It is apparent that such consitleration was not given to the 
appellant in the instant oasec J 

· In a recent case somewhat analogous to the one riow under 
consideratlon I ordered that aj license be renewed, subject to 
express conditions that said· license be transferred to a suitable 
person within 90 days of the d~te of the order~ See New Town 
Tavern2 .Inc., v. Pennsauken, Bulletin 1098, Item 29 I was dis-· 
posea at first to enter a simiJar order in this.caseQ However, 
the violations ,committed by th~ appellant herein were not of 
such a serious nature as those ":committed in the case above 
referred to. I am thoroughly convinced after a careful exam­
ination of the evidence present.ed in the·case now under con­
sideration that the respondent e\s action was unreasonable di 

Therefore, the action of the respondent Board in denyi.ng the 
renewal herein will be reversed·o . 

Accordingly, it is, on this 26th day of April, 1956, 
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ORDERED .that the ac tiori. of respondent in re.fusing to 
renew appellant's Plenary Hetail Conswnption License C-346, for 
premises 60 Waverly Avenue, Newark, be and the same is hereby 
reversed and respondent is hereby directed to issue such renewal 
license for the 1955-56 licensing year. 

WILLIAM HOWE DAVIS 
Director!) 

2. APPELLATE DECISIONS - BOOTS 'N SADDLE v e NEWARK.,, 

BOOTS 1N SADDLE (a New Jersey,) 
Corporat:ton), 

Appellant~ 

-vs-

) 

) 

MUNICIPAL BOARD OF ALCOHOLIC ) 
BEVERAGE CONTROL OF THE CITY ) 
OF NEWARK, . . 

/ 

Respondent. ) 
--------------~-----~~~~-~--~-

ON APPEAL 
CONCLUSIONS AND ORDER· 

Irving J. Zwillman, Esqu~ Attorney for Appellant. 
Vincent Po Torppey, Esq.~ by Jacob Mo G~ldberg, Esq~~ Attorney 

for Respondent"' 

BY THE DIRECTOR:. 

. This is an· appeal· from the action of the respondent 
whereby it denied an application for renewal of appellant's 
plenary retail consumption license for the 1955-56 licensing 
period-. ·Upon the filing or· the appeal the license issued for 
the 1.954-55 period was extended, pursuant to the provisions of 
R •. s. 33:1-22. During the period from July 1 to. July 26, 1955, 
inclusive, when the respondent failed to take formal action on , 
appellant's renewal.application, appellant obtained ?d interim 
permits from this Division which gave it the privilege of 
operating its licensed premises~ R~ S. 33:1-74e , 

Respondent contends that its action was, proper because 
it was of the opin:l.on that appellant "is unfit to operate said 

_ licensed premises for the reason. that said licensed premises 
are conducted improperly and in violation of the rules ~nd regu­
lations relating to ·the ·conduct of the licensed premises·'' and 
"it would be contrary to the best interests of the public health, 
public safety, public welfare and public mo~~ls to approve the 
application fo.r renewal of said license no 

It lies within the sound discretion of an issuing 
authority, as limited by the Alcoholic Beverage Law and the State 
R~gulations, to determine whether an applicant is worthy of a 
renewal license and no licensee enjoys a vested right to a 
renewal9 ·American Leg1QQ, Vs Beverll, Bulletin 200, Item 14. 
However, the determination must be founded upon substantial -
grounds. Jones Vo Absecon, Bulletin 218, Item l~ 

Where a license ha~ been renewed from year to year, and 
\i1here no disciplinary proceeding~ have been instituted for 
alleged misconduct durin.g f;he th}3n cilrrent license year, . and 
the licensee has been ther;,;by encouraged to make a substantial 
investment in the business,, common fairness r 0equires that the 
refusal to renew be supported by valid reasons~ 

Respondent called as lts only witness the Secretary of 
. its Board to c:x:p la j_:n "th.e --- .:) ced ure f'o l lowed in the munic ipa lit.y in 
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question when an application for ~~newul of a liquor license is 
filed by a licensee.· His testimony was 11rrhe· application f'or 
renewal is received by our offtce in turn submitted to the 
identification bureau for police records, who then tn turn sub­
mit it to the precinct concerned and the investigating officer 
of the precinct concerned then has an investigation made. .The 
report or findings or his investigation are turned over to his 
superior, who in ·this case would be the Captain of the precinct. 
The application is then· either approved or disapproved by the. 
Captain of the precinct. From then on.it is forwarded throµgh 
regular police channels bear>ing the same recommendations. From 
the Captain it goes to the Deputy Chief, from the Deputy Chief 
it goes to the Chief and from the Chief it finds its way into 
the Director of Police Office, who then in-turn forwards the 
contents, forwards 'it to the ABC my attention by the signature 
o·r stamp signature of the Director of Police".. He further tes­
tified that the application in question was approved "all the 
way through the line" and referred to the respondent Board by 
the Director of P0lice. 

The undisputed evidence herein indicates that the 
defendant-has held the license in question since January 1952 
and that the. record of appellant is_ clear with the exception 
that its license was suspended by the then State Direct6r for 
forty-five days, effective November 9, 19530 -Cf. Re. Boots aN 
Saddle (A N. Jo Corp·.), Bulletin 990, Item 2" · The appellant's 
license was thereafter renewed for the 1954-55 licensing period. 

j Benjamin Chesner,_ president of appellant corporation, 
testified that there is an alarm system installed in the 
licensed premises and that in the event of tr9uble a buzzer is 
pressed by the bartender in charge and the alarm is relayed to 
police headquarters, resulting in officers being dispatched to 
the appellant's licensed premises without delay. Chesner fur­
ther· testified that he was called before the re·spondent Board 
on occasions when trouble happened in or in the vicinity of the 
licensed premises. He also admitted that charges were pre­
ferred against appellant by respondent Board for allowing lewd­
ness· and immoral activities on the licensed premises, but that 
these charges were dismissed on January 20, 1955n Chesner admit­
ted that he and the other officers spend too little time at the 
premises and that if the license were· renewed they intend to 
make application to the respondent to transfer the license to some 
other person or person~ who could devote more time to the busi­
ness •. 

. Michael Skurla, a municipal detective subpoenaed by the 
appellant·, testified that he and a fellow detective were. assigned 
to the area in which appellant's licensed premises are located 
since ·March 1952 and. that they made investigation of various 
incidents which occurred in that area., He testified that the 
officers of appellant corporation always complied with' all their 
requests and if for any reason they needed the bartender employed 
by appellant to assist in an investigation, the officers coopera­
ted with them&-- Detective Skurla further testified that the ·sec­
tion where a:rr,pellant's -premises are located "is known as quite a 
trouble area 'e Furthermore, he stated that due to the subpoena 
being served upon him on the day of the instant hearing "It was 
impossible to get the reports in time to appear in court and 
justify each incident 1-'. Detective Skurla also said that in his 
opinion the owners of the licensed premises did not spend enough 
time there and because of conditions in the neighborhood the 
possibility of trouble was greater there than in most other sec­
tions of ,the City. 
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Joseph Lee j a bartender employ,ed by appellant,. test1r~-~ed _ 
that instructions were given him by the officers of the corpora­
tion to comply with all rules and regulations pertaining to the 
liquor business and·in the event of trouble to press the buzzer 
in the establishment whlch would summon the police. He further 
testified that he has at all times completely coop~ra~ed with 
the pol~ceQ 

The mere ca-lling pf the police on .divers occasions, with­
out proof that the liceµsee or its employeesr ever engaged in, 
or permitted_, allowed or suffered the disturbances, is insuffi­
cient to warrant the respondent's action in refusing to renew 
appellant's license$ To the contrary, licensees should be 
encouraged to summon the police when they see trouble brewing. 
Cf. Re Polster, Bulletin .. 388, Item 10. The members.of the 
Police Department to whom the matter was_ referred~for investi­
gation indic~ted their approval that appellant's licensed 
premises were conducted in a satisfactory manner. Although the 
violations whi.ch resulted in a suspension of. ap.pellant 's license 
in November 1953 are now being advanced as a reason for respon­
dent's present action, it should be ·taken into consideration 
that appellant's license was renewed for the 1954-55 licensing 
period. Moreover, the subsequent charges preferred against , 
appellant, based-on immoral activitie~ on the licensed:premises, 
were dismissed by the respondent Board on January 20, 1955. 

The municipal detective, aforementioned, characterized 
the section where appellant's licensed premises are located as· 
"quite a trouble area II e He testified that the holders of the 
license always cooperated with him to the fullest extent. It 
is apparent from the record herein that the particular area 
Where appellant and similar business establishments are located 
contributes to a large degree to troublesome incidents. Other 
populous municipalities are no doubt confronted with the same 
conditions~ The police authorities are realistic enough to 
recognize that these areas present problems regardless of 
whether or not licensed premises are situated therein. This 
in all probability was considered when the Director.of Police, 
ba~ed on the investigation of his staff, approved the renewal 

·or appellant"s license .. 

Appellant at the hearing in this matter indicated a 
willingness to transfer the license to some other .person or 
persons who would devote more time to the operation.of the 
business, subject, of course,· to obtaining the approval of the 
local issuing authoritJ• o Altho

1
ugh a change of ownership might 

not be an absolute solution to ithe problem, it is, neverthe­
less, a·step in the right direc~ion. Absentee operation of a 
tavern)has always been frowned ~pon by this Divisione · 

I . . 
Benjamin Chesner testified that the alleged incidents 

which took place on the license~ premises, resulting in his. 
being called before the respondent Board, happened spontane­
ously and the police were immed~ately notified!) This is as it 
should be. . I . 

After a careful exam1nati¢n of all the evidence ~dduced 
in the instant case, I conclude'that the action of the respon­
dent Board was erroneous and, hence, will be reversed. See 
Fre~lan51 v,. Roselle, __ Bullettn 35,2.11 Item 5; Vas to. v. Atlantic 
J:!igh_lar:,ds, Bulletin 622 ~ Item 4 ;, Nilnziato v. Matawan, Bulletin 
732, Item 11; ~all .v. Mt. Ephra~n, Bulletin 750, Item l; 
f{o~insol}. ;z. ~ G~~ssboro_~ Bul~etin 829, Item 10; Rud berg v. 
~.s:.ton, Dul;..etI'il1358, I-cem 4; ggvl~ton v. Lawnside, Bulletin 
986, Item 2~ · 
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The conclusions I have reached hevein apply merely to 
renewal of· the license for the current licensing period. Appel-· 
lant will be ·gi veri a further oppor•tunity to demonstrate it.s 
worthiness to hold a license b;y the manner in. which its licensed 
premises are.conducted for the balance of.the licensing year. 

Adco~dingly, it is, on this· 26th ~ay of April, 1956, 

ORDERED that the .action of respondent +n ·refusing to renew 
appellant •s, Plenary Retail Con~n.:mption License C-922, for prem­
ises 441 Washington Street, Newark, be ·and the.same is hereby 
reversed and respondent is he-JrE!by directed to issue such renewal 
license for the .1955-56.licensing year. 

WILLIAM HOWE DAVIS 
Director. 

3. A.PPELLA·TE DECISIONS - ROTH v., NEWARK. 

WALTER ROTH, 

Appellant, 

-vs-

) 

) 

) 

) 

ON APPEAL 
CONCLUSIONS.AND ORDER 

MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE cowrROL. OF THE c ITY 
OF NEWARK~ 

. ) 
_ Respondent. 
---~----------------~----------) 
Peter M. Adubato, Esq., Attorney for Appellant. 
Vincent Pe Torppey, Esqo, by Jacob Mo Goldberg, .Esq., 

Attorney for Respondent. 

BY THE DIRECTOR: 

This is an appeal from the action-of the respondent 
whereby it denied an application for renewal of appellant's 
pleriary retail consumption license for the 1955-56 licensing 
period. Upon the filing of the appeal on July 29, 1955, the 
license 1.ssµed for the 1954-55 period was extended, pursuant 
to R. S. 33:1-22. 

Re:::1pondent contends that its action was proper because 
it was of the opinion· that appellant "is unfit to operate said 
licensed premises lor the reason that said licensed premises 
were conducted improperly and in violation of the rules and · 
regulations rela~ing to the conduct of the licensed premises'' 
and lf'it would be contrary to the best interests of the public 
health, public safety, public welfare and public morals to 
approve the application for ·renewal of said' license". 

It appears from the record that appellant was called 
before respondent on the evening of June 30, 1955 concerning 
the renewal application filed by him for the current licensing 
period and was advised by the Chairman that "the record of your 
establishment, ~t indicates seven incidents, two charges, sus­
pension for

11
15 days a11d 20 days each, and two charges which 

are pending , The Chairman further stated that appellant would 
be. served that evening with a notice that a hearing in the 
matter would be held on July 7, 1955, and that in the me,antime, 
appellant was told to "get in touch with the State Director" 4' 

- . 

The stenographic transcript of the proceedings before 
the respondent. was submitted as part of the record in this 
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appeal (Rule 8 of State Regµlations No. 15). Furth~r testu~qny 
and exhibits were introduced at the hearing herein. .. · 

Th~re is no dispute that appellant's license had been 
renewed each year for several years for the premises in que~-:­
tion pr1 ior to the denial of the renewal of· the license for the 
1955-56 licensing period. 

A notice containing the alleged incidents, the past . 
record and pending charges' relating to appeliatit 's license was 
served upon him. Appellant''Ws' adjudicated record' discloses 'that, 
effective November 30, 1953,:his license was su~pended for fif­
teen days on a charge of·· permittinf. · a brawl on the licensed 
premises, and again, effective June 27, 1955, for twenty days 
on a similar charge0 The charge dated January 3, 1955, as a 
result of which the latter suspension·was imposed, discloses 
that the brawl occurred·on the licensed premises on or about 
August 14, 1954.. The records :indicate ·that a charge dated June 
1, 1955 alleging that appeli1ant permitted a brawl on his 
licensed premises on February 28., 1955 was heard and dismissed 
by ~espondent on June 16, 1955. The records further indicate 
that another charge dated ~ ne 9, 1955 alleging that appellant 

.permittea·a_prawl on his licensed premises on or.about March 4, 
1 

1955, was al_f?O heard on June 16, 1955 by respondent. The latter 
adjudged appellant gui·lty arid by resolution and order dated 
July 19, 1955, suspended appellant's license for a period of 
twenty-five days to take effect "in the event that the State 
Director~ reverses the decision of the Board's refusal to renew 
said license for the term 1955-56; said suspension to become 
effective the Monday following ·such decision of ·the State 
Director''e An appeal taken by appellant from the-latter suspen­
sion resulted in an Order entered by me, dated simultaneously 
herewith3 .whe1"'eby the action of the respondent Board was. reversed. 

Detective Philip J. S~ith, called as a witness by, appel­
lant, testified that during the past nirie years he ·has been 

. assigned to the area whe~~in appellant's licensed premises are 
located; that he considered the people who fre·quent· the tavern 
in the neighborhood "pretty rough characters, some of' them, in 
their action and their talk"; that· the "trouble lies in the 
patrons" and that the appellant ''does the best he can under the 
circumstances"; that he ":'foUrid him to be cooperative". It was 
stipulated between the attorneys representing the respective 
parties to this appeal.that if appellant called Detective Arthur 
M. Shine as a witness,, hi.s testimony would be substantially 
similar to that given by Detective Smith. · 

I am fully cognizant of the fact that proper liquor con­
trol 'dictates that a local issuing authority should be free 
within the confines of a sound discretion to determine whether 
or not a person is fit to hold.a liquor license. However, the 
determination of un;fitness must in every case b~ founded upon 
valid and substantial grounds Qt In the pres·ent case, appellant 
has operated his tavern for a number of years in the neighbor­
hood in question and his license was· suspended on two occasioris. 
Was this in itself sufficient to warrant such drastic action on 
th~ part of the respondent? I am impressed with the testimony 
of the police detectives who patrol the area wherein the 
licensed premises are lbcatedo They stated that the blame for 
the trouble arising lies with the patrons of the tavern in that 
localityo Furthermore, they· stated that the appellant did the 
best he could under the circumst~nces ?-nd always coop.erates · 

·with themo It is apparent from the record herein that the par­
ticular _area wherein appellant and similar public establishments 
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are located, contributes to a.Jlarge degree to the troublesome 
incidents. Other populous muqi;tcipali t:Leo are no doubt con-

· rronted with the same conditions. The police authorities are 
realistic enough to recognize t~at these areas present problems 
regardless of whether or not lidensed pre~ises are situated 
therein. This, in all probability, was consideted when the 
Director of Police, bas~d on the investigation of his staf~, 
approved the renewal of' appellant's license for the current 
licensing periods 

I cannot understand why the respondent waited until the 
evening of June 30, 1955 to info-nm appellant that his license 
for the ensuing year would not, ~Ln all probability,, be renewed 
and then suggest that he apply to me for relief from the pre­
~i-cament he· found himself in. In fairness to licensees, where 
the circumstances warrant, a reasonable opportunity should be 
given to them to liquidate their investment in licensed prem­
ises Q It is apparent that such consideration was not given to 
the appellant in the instant case. 

In a recent case somewhat analogous ·to the one how 
under consideration, I ordered. that a license be renewed, sub­
ject to express condition·s that said license be transferred to 
a suitable person within ninety days of the date of the order. 
See !Jew Town Tavern, Inc •. v. Pe1.msauls~!.~' Bulletin 1098, Item 2. 
I was disposed at first to enter_ a similar order in this cas& 

. However, the violations corrunitted by the appellant herein were 
not of such a serious nature as those committed in the case 
above referred to., I am thoroughly convinced after a careful 
examination of the evidence preaented :ln th~ case now under 
consideration that the respondent's action was unreasonablee 
Therefore, the action of' the reBpondent Board in denying the 
renewal herein will be reversed. 

i 

Accordingly, it is, on this 26th day of April, 1956, 

ORDERED that the action of iriespondent in refusil')g to 
ren~w appellant's Plenary Retail Consumption Ltcense C-684, for 
premises 131-133 Howard Street, Newark, be and the same is 
hereby reversed and respondent is hereby directed to issue such 
renewal license for the 1955-56 lic~nsing yeare 

WILLIAM HOWE DAVIS 
Director' .. 



1: ...... •• .• 

. ·." 

PAGE 10 · ,. ·'· ,;,. ~··;. BULLETIN. Tl1l+ 
·;1 . 

4 .. A P·PE LLA TE-- DEC IS IO NS - ROTH v .. NEW ARK • 

WALTER ROTH, 

Appellant,, 

'-vs-

'MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF THE·CITY 
OF NEWARK, 

Respondent·., 

) 

.. ) 

·) 

) 

J . 
--- ... --- .-:..--- ---~-- .... - .... ·--·----.~--- ~, ... 

ON APPEAL 
CONCLUSIONS AND ORDER 

peter M. Adubato,._Esq., .At':to.rney .fo·r Appellant., 
Vinc.ent P"'. Torppey, .. Esq~., PY .Jac:ob M. ·Go:ldberg, Esq., 'Attorney 

for ·Respondent. 

BY THE DIRECTOR: 

.. This is an appeal ·_fr.om the action of ·respondent wher,ehy 
it suspended appellant •s P:lenary retail ~pnsmnption. lic.ense for 
twenty-five days (t.o .comme;nce if and when -appellant 1s 1tcens·e .is 
renewed) after finding ·him ~guilty· on July 19, .1955 of ~:lloyv.ing, 
permit.ting and suffering a.brawl ·on 'March 4, 1955 upon .his 
.licensed· ·premises, in ·viol.a tion of .Rule 5 of State Hegulat.ions 
No •. 20. ." · 

~ In .. his Pet.ition of App.eal, appe.llant alleges, am9ng ,othe:r 
things, that respondent's .~ct.ion was erroneous because~; "tbe . · 
verdict was contrary to the .wei,ght .of the evidence~· 

The testimony of FreO. Dav-is,. the bartende.r. employed ·by. 
appellant, called as a wi·tne·SS 1 b.Y _respondent, and Who was ,_in 
appellant 1.s licensed premises on the night in question~ dis­
closed .that he was attacked ·by .an unknown assailant and sustaineci 
injuries .. which required him to go .to· a hospital ·for treatme,nt. · 
on March 6, 1955, the bartender:gave a statement t.o th$ po'ltce 
which he claimed was a true ,account of what took place. on ·;March -
4, 1955. ·The pertinent· information given ·in the ·,statement ·was.· 
that ·at 10:30 p.m., a man 0rdered four ·bottles of ,beer.·but 
refus.ed to pay for them; that,·he a·sked,the man .to ·1eave the. · 
premises. and when he refused.11 ·the .bartender gave< ua .dime" '.:to ,a" 
woman patron to telephone the po.lice; that.when the.police 
arrived,. the man who had· previously ·.attacked him had left the 
premises; that upon the ar.r·ival of appe.llant ~at the licensed 
prem~ses, the bartender walked to a nearby hospital fo~··treat­
ment .of ·the wounds sustained .as a. r·esult of being bitt~n by the 
man on the right thumb and. cheek; that thereaf.ter the bartender_ 
returned. to the licensed p.remises to. res.ume· his dutie·s c. The ' 
bartendef testified at the hearing before·r~spondent B6ard on 
July 7, 1955 somewhat at variance .to the statement .aforemen~ 
tioned. However, he asserted tha,t ·the ·contents of the -:stat.e..;, 
ment wer~ - true " · 

The. ·bartender was the .. on1y Witness who te·sctif.ted·.·in ·the 
instant case.. His testimony·,, although .it might not be:'COnSi'd·­
ered to ,be too reliaplejl indicated .that he was attacked· and was 
not the aggressor";\ in any manner whatsoever e He :Stated '··that he 
gave a woman money to telephone the police .. A .writing,.marked 
as an exhibit without objection by the attorney· for .the .appel~ 
lant, indicated that the police ·department had no record of :sa.i'd 
ca_ll di , ... • 

Tt is clear that a disturbanc'~ .occw.~red on- the appel.lant·.~s 
licensed premises on the night .in question~ but the evideritre falls 
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short of establishing that appellant, by h:la bortender, "allowed, 
permitted and suffered" it to occur. Wh:iJ.e the strongly recom­
mended course to follow is to call the Dolice when patrons 
become unruly or obstreperous (Re Polster, Bulletin 388, Item 
10), nevertheless, lic·ensees or the:i,.r employees may defend them­
selves if .and when suddenly and unjustifiably attacked when in 
the legitimate discharge of their duties~ The testimony in the 
instant case discloses .that the bartender was attacked and pain­
fully injured. There is no evidence to· disclose what happened 
to or became of the patron.who committ~d this act of violence. 
Nei~her was testimomy presented to refute the asser~ion on the 
part of the bartender that he gave money to a woman to telephone 
the police~ The writing from the police department, that there 
was no record of a call from appellant 9s establishment, is not 
conclusive in itself that a call had not been madeo Regardless, 
according to· the uncorroborated testimony of. the bartender, the 
police ar~ived at the licensed premises and suggested that he 
seek medical assistancem 

After carefully considering all of the evidence pre­
sented herein, I am satisfied that appellant has sustained the 
burden of proof required in this appeal because the testimony 
of the bartender (the sole witness) did not establish that . 
appellant allowed, permitted and suffered a brawl, ~ct of 
violence or unnecessary noise upon the licensed premises ·so as 
to constitute a nuisance within the contemplation of the Rule 
pertaining theretoo 

I find appellant not guilty as to the charge and~ 
therefore, reverse- the action of the respondent :&:>ard °' 

Accordingly, it isJ on this 26th day of April, 1956, 

ORDERED that the order of r~spondent, suspending 
appellantns Plenary Retail Consumption License C-684, for prem- · 
ises 131-133 Howard Street, Newark, for a period of twenty-five 
days~ be ~nd the same is hereby reversede 

WILLIAM HOWE DAVIS 
Director"' 

5 e APPELLATE DECISIONS - NORDCO, INC 5 v e NEWARKe 

NORDCO ·' INC " ~ ) 

Appellant, )·: 

-vs-

MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF THE CITY 
OF NEWARK, . 

Respondente 
-~--~~~~-~-~---~-~-~-----~-~~-

l, 
) 

) 

ON APPEAL 
CONCLUSIONS AND ORDER 

'Jerome B.,· Litvak, Esq", Attorn~f for Appellant e 

Vincent P., Torppey, Esq@, by Jacob M~ Goldberg, Esq .. , Attorney 
for '.Respondent Ill 

BY THE.DIRECTOR: 

This is an appeal from the: action of the respondent whereby 
it denied an application for renewal of appellant's plenary 
retai~/consumption license for the 1955-56 licensing periode 
Upon the filing of the appeal on July 26, 1955, the license issued 
for the 1954-55 licensing period was extended, pursu~nt to ·the · 
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provisions of R. s. 33:1-22. During the period beginntng July 
1, 1955 until the appellant's 1954-55 license was extended.,. 
when respondent failed to take formal action on appellant's 
renewal application, appellant· obtained ad interim permits 
f1.,om this Division which gave it the privilege of operat1ng its 
licensed premisese R. S. 33:1-749 · 

Respondent· contends- that· its ~ction was proper because 
it was of the opinion that appellant "is unfit to operate said 
licensed premises for· the rea·son that said licensed premises : 
were conducted improperly and in violation of the rules and 

11 regulations relating to the condurt of the licensed premises 
and "it would be contrary to the best interests of the public 
health, ·public safety, public welf'are and public morals to 
et:pprove the application for renewal of said license." 

The record discloses that When appellant appeared, by 
.attorney, before respondent Board on the evening of June 30, 
"1955, the Chairman thereof advised that appe~lant's license 
would not be renewed at that time but that a hearing would be 
heid on July 7, 1955 in th~ m~tter~ A notice· setting forth 
various incidents alleged ·.co ha.VE' taken place in appellant's 
licensed premises between 1949 and·l955 was served upon appel­
lant. This notice disclosed that on one occasion respondent 
suspended appellant's license for 20 days, effective January·3, 
1955, for allowing, on.or about October 3, 1954, a brawl on its 
licensed premises. · 

·The stenographic transcri~t of the proceedings before 
the respondent was submitted as part of the record in this · 
appeal (Rule 8 of State Regulations No. 15). Further testi­

·mony and exhibits were introduced. at the hearing herein. 

There is no dispute that appellant's licens~ had been· 
renewed each year for several years for the premises in question 

· prior to the denial of the r-enewa·l of the license for the 1955-
56 licensing periode 

Appellant ·presented as its wi tness~s various memb.ers of 
the Newark Police Department~ .Detective William J~ Knowles 
testified that since 1949 he w.as assigned to the Fourth Precinct 
Which has jurisdiction over the area wherein appellant's tavern 
is located. In h1s testimony he described_ the area as very 
troublesome and a real police problem. He .further testified 
that he had occasion tb.-visit the licensed pr·emises in question 
on an average of about three times a week and that from his 
observation it was operated in a proper manner.· 

Detective Daniel So Dorian testified that .he was assigned 
to the area wherein the licensed premises are located for approx­
imately 26 years and also had occasion dur~ing the past years to· 
Vif:?_it appellant 1s tavern on an average of two or three times a 
week and that he was of the opinion:, based on his observations, 
that appellant's licensed pr~mis~s were conducted in a proper 
mannere 

Detective Aloysius Burns testified that he was assigned 
to the area in question for a period of about 20 years and that 
in so far as he could observe.from his visits in the tavern and 
from the neighborhood, the licensed premises were oper~ted in 
an orderly. fashiono · · 

The attorneys 0 representing the respective parties to this 
appeal stipulated that if appel1ant called .as a witness .in its 
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behalf Raymo~1d F ~ Manning, who was preserr'c at. the hearing and _ 
who had been assigned for many. years to the area wherein appel-· 
larit's place of business is locate~~ his testimony would be 
substantially the same as that of Detective Burnso 

Detective Philip J. Smith testified that he is familiar 
with appellant's licensed premises and the neighborhood wherein 
it is locatedo He further testified that although trouble may 
have arisen at times in· appellant's licens~d,premises, in his' 
opinion, the management thereof did not contribute to or was it 
responsible for the happenings as most of the episodes taking 
place were spontaneous and .~_eyond the control of the licensee" 

The attorneys herein, representing the respective par­
ties hereto, stipulated that the testimony of Detective Arthur 
M. Shine, if called as a witness, -would be similar to that of 
Detective Smith., 

Robert E. Brown testified that the applic~tion for_ 
renewal of appellant's license was approved by all of those in 
authority to whom it had been referred for investigation before 
being referred for the action of the respondent Board.,. 

It appears from the testimony presented herein that an 
alarm system is installed in the licensed premises and that in 
the event of trouble a buzzer is pressed by the bartender in 
charge and the alarm is relayed to Police Headquarters, .resulting 
in dfficers being dispatched to appellant~s licensed premises 
without delay. 

I am impressed with the testimony of the police detec­
tives who were assigned to and who are familiar with the area 
in question., These officers w~re of the opinion-that appellant 
operated its licensed premises in an orderly manner and coopera-
ted with them if and when trouble arosee ' 

Tne mere calling of the police on occasions, without 
proof tpat. the licensee or .its employees ever engaged in or per­
mitted, allowed or suffered disturbances, is insufficient .to . 
warrant the respondent's action in refusing to renew appellant's 
license. Licensees should be encouraged to -sununon the police if 
they are of the opinion that trouble is in the offing. Cf. 
Re Polster, Bulletin 388, Item 10. The area in question is 
yery congested which might be to some degree responsible for 
troublesome incidents.. Other populous municipalities are con­
fronted with similar'conditions. The police authorities are 
realistic enough to recognize that areas such as those wherein 
appellant 0s licensed premises are located present problems 
regardless of whether or not licensed premises are situated 
therein. This fact, in all probability, wa~ taken into con­
sideration by the Director of Police, based on the investigation 
of his staff, when he approved the renewal of appellant's license 
for the current licensing period. 

I cannot understand why respondent waited until the 
evening of June 30, 1955 to inform appellant that its license 
would not, in all probability, be renewed for the current 
licensing period. In fairness to licensees, where the circum~ 
stances warrant, a _reasonable opportunity should be given to them 
to liquidate-their investments in licensed premises. It is 
apparent that such consideration was not given to the appellant 

· 1.n the instant caf3e. 

Appellant at the hearing before the respondent Board 
indicated thatit contemplated transferring_ the license if and· 
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when renewed for the present licehsing term°' Although~a change 
of ownership might not be an ·absolute solution to the pro,bl~tn.:., 
i.t ·1s, never1 the less·, a step in the right direct ion. .. ·- · 

After a careful examination of the evidence presented 
in the case now under consideration, I am of the opinion ·that·: 
the respondent's action was unreasonable. Therefore, ·~he action 
of the respondent Board in denying the ·renewal herein will be 
reversed., · · · 

Accordingly, it is,. on ·this 26th day o-f April, 1956, 

ORDERED that the action 1.of respondent in refusing ·to 
renew appellant's Plenary Retail Consumption Jiicense C~942 for 
premises 213 Court Street, Newark,, be and the same is hereby 
reversed and respondent is 1 here·.by dir.ec-ted .to issue suc,h 
renewal license for the 1955-56 licensing year e ,. 

·WILLIAM HOWE DAVIS 
Director. 

6 e APPELLATE DECISIONS - FESSLER v e ORANGE e 

. SAMUEL FESSLER, trading as 
SAMUEL-FESSLER 1S TAVERN, 

Appellant, 

-vs-

MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF THE CITY 
OF ORANGE, 

Respondent" 

) 

: ) 

) 

) 

) 

) 

ON APPEAL 
CONCWSIONS AND OEDER 

Colalillo & Goldner, Esqse, oy ;Ovid J. Colalillo, Esq., 
Attorneys for Appellant. 

Edmond J 4l Dwyer, Esq e , A t·torne,y for Respondent. 

BY THE DIRECTOR: 

This is an appeal from respondentns action whereby it 
suspended appellant's license 'C-22 for a period of fifteen days;, 
effective October 15, 1955~ after it had found him guilty of.~ 
charge alleging that on August .~7, 1955, he., his servant, agent 
or employee permitted and suf fe:red in and upon his licensed 
premises a braw·1, act of violen9e, disturbance and unnecessary 
noise_, and allowed, permitted a*d suffered his lic·ensed ,place 
of business to be conducted in ~uch a manner as to become a . 
nuisance ,in violation of Rule 5 I of State Regulations·· No • 20. · 
The licensed premises are lo cat~: d at 182 Hill St·reet, Orange. 

' . 

Upon the .filing of this . ppeal an order was entered by .. · 
me, on October 14, 1955, stayin respondent's order of suspen-· · 
sion until the entry of a furth. r order herein. R~S. 33 :1-31 .• 

' I' . 

The petition of appeal allegesJ in substance, that the 
action O'f respondent Board was erroneous because its f.ind.ing 
of guilt was against the weight pf the evidence~ - .. · 

At the hearing_. herein, Bernice Spencer" 16 years ·of age, 
testified that she and five of her relatives entered appallant•s 
lJ.censed premises at about .12 :30 8.om8 on Saturday., August 27, 
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· 1955, ·and that. all. t:oo~ seats a.t., the tar,, She further· testi- . 
fied that about, .one..,,,.half hour later, a p3.tron, Lindberg Coles·, 
"came over and offered to buy. m·e- a.' drink. I refused because I 
told him I don 1 t drink. He insisted I drink. I told hirri ·I . 
didn't drink. .so my cousin Ge.orge ·came over _and asked would he 
mind· leaving me alone. · So he walked off and the next thing -I·· 
knew I was hit with a bottle". She 'further te·stified that the 
bottle broke and· cut .her face.so.severely 'that she had .. to ... go to 
the hospital where .s.i;?cty~,e;tght f;Jtitches were required~ Ess.1e· 
Hopson, wif.e of· cousin Geo·rge, testified: tha.t on the morning. 
in question· the licensee and two bartenders were behind the · 
bar; that she first noticed·· Lindberg Coles when he came over 
and sat beside Bernice, shortly. after l: 00 a .m •. ; that. she · 
heard her husband tell Coles to l~Bernice alone; that as 
Coles started backing up she ·told her husband 

11

11 to- watch him, 
that he was going in his pocket after a--knife ; that·qolef3 
walked to .the end of the bar. (a distance of fourteen· feet) · 
where he stopped; picked up .an -empty bottle from the bar and. 
·threw it at ·Bernice e . She estimated that the time which 
elapsed· be.tween the ·Convers.ation at the bar and the throwing 
of the bottle was "three or four, maybe five" minuteso Cousin 
George Hopson testified that Coles was in the premises when he 
and his party entered. He substantially corrobo·rated his 
wif.e 's testimony. In addition,· he testified that when hia­
wif~ mentioned the lmife, 0ne of the bartenders was· onlY .. fo'Ur 
feet away and did nothing and that Coles threw the bottle and 
also·~ glass at :Bernice •. He estimated .. that ten minutes 
elapsed between the conversation at the bar and the throwing 
of the bottle and glass. Cousin Arthur Hopson testified that 
when "Coles went around the bar, someone hollered he had a 
knife, something like that, and my brother started towards him 
and he' grabbed the bott-le and.throwed it which hit Bernice". 
Cousin William Hopson testified that he saw ·coles throw the .. 
bottle· and glass; that he and Arthur then started after Coles, 

. wl;w threw a stool at them, and that the· licensee came ov-er and 
stopped the fight.· 

On· behalf of appe.llant, Samuel F.ess ler, ·the licens.ee, 
and John Ugaro and Grant Cross, his· bartenders, testified that · 
they heard no conversation at the bar and that there was no 
disturbance prior to the time the bottle was thrown. The 
licensee testified that when he heard Bernice scream, he went 

. to the front of the bar, j'Pmped between the Hopson boys and 
Coles, pushed Coles to the rear of the tavern, and "hollered" 

.to the bartender to call the police. Henry Byrd, a patron, 
.:testified that he heard· no conversation at the bar and that, 
~fter the girl screamed, the licensee came and stopped the 
Kight. ·He said that he did not see any stools being thrown. 
around. · · 

. -_ After· considering all the testimony and the oral argu• . 
ment.herein, I find that the disturbance was not a sudden incl"."" 
dent which could not be anticipated, but_, rather, that it was a. 
general disturbance which lasted a conside.rable period of time·~· · 
I cone lude that the evidence is sufficient to sustain the . · 
finding of guilt. Pribila v.· Linden, Bulletin 1'045, Item 4; 
Boyd Casino, Inc. v. Newark, Bulletin 1047, Item l; Moskowitz v.· 
Newark, Bulletin 1061, Item l; G~eenberg v. Middlesex, Bulletin 
1079, Item 5. Therefbre, the action of respondent will b~ . 
af.firmed · 
'?: f;,,,.J'l:i.·"·M/ e 

~ 

Accordingly, it- is, oh this 1st day of May, .1956, 
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. ORDJ!;HED ·that thA fifteen-day suspension· b~~ · ::.-.r;t~lpondent · ·.·.· 
. of ?lei-nary Re-tail Consump+~ion. License. c-22·, held· b,~,r ·~~amue:~l ... 
. fi'.r-~s~>lc.-;·r., tr~id1ng as Samuel l.i'essler •a Tavern, .1B2 ·ff1.11 .. Bt:r1eet., · . . 
Q1~ang~~; he a.:c1d the ·same is hereby res"tored .. and · reimpo.~H::Jd a.gainst ·. ::.: 
e.aid.. li(;ens.e _, -,co1nmen(LLn.g · a·t 2 :00 a .m. May 8, 1956, ·s.n•ftl ter~.. · . · 
mlna't:lng a:, 2 :OO a.m~ May 23, ·1956. · · · "::._-·.:.: 

·WILLIAM HOWE DAVIS·.· 
· Director, 

· 7·40 : . WI'.t: 1TE LICENSES ··· NE\1i APPLICATION PILED• 

<Be:rtn.un t\.,, . Bruder 
. ~/a. A,. )'.-~orn.er•o Beve1•ages 
631 Wew.j Ghr:tstopher Street 
pr~::1rig:::.~ .. · N J ~T ·• · · . . . 

,· 

Ap~~111cat1on filed May 29; 1956 for ·transfE.~r of Sta.·te 
· .Bff\re.r~age Dl.stributor 's ~Lieense ·SBD-42 from Itala lfOl'.'m~ro, 

· E:x:1:~cutrlx of the· Estate of' Amedeo Forner.a.; 631 ·west 
Ch'.rii~-:itopher Street, O'l~angt: i .N. , ..T _ 

. D1.recto.r ~ 

. '~ . 

'·" 

',-··'··I' 

:;";'.!i 


