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NOTICE OF APPEAL.
(Filed Feb. 8, 1927.)

IN CHANCERY OF NEW JERSEY.

Between \
Bryxy BerLra Laxp Com-
PANY,
Complainant, On Bill, &e.
and Notice of Appeal.
Wirriam T. PurNELL, ef
uzx., et als.,
Defendants.

The complainant hereby appeals from an order 20
made on the thirty-first day of January, 1927, by

the Chancellor on the advice of the Honorable K. B.
Leaming, Vice-Chancellor, dismissing the bill of
complaint on the application of Thomas R. Bromley,
William T. Purnell and Mary S. Prunell, three of
the above-named defendants, and from the whole and
every part thereof, to the Court of Errors and Ap-
peals in the last resort in all causes.
Dated, February 7, 1927.
Carr & CARROLL,
Solicitors for and of Counsel
with the Complainant.




Acknowledgment of Service

I conceive that there is a good cause for appeal
in the above stated cause.
Harvey F. Cagg,
Of Coumnsel with Complain-
ant.

ACKNOWLEDGMENT OF SERVICE.

10
(Filed Feb. 11, 1927.)

Service of a copy of notice of appeal in the above
matter is hereby acknowledged this eighth day of
February, 1927.

Geo. B. Evaxs,

Solicitor  for Thomas R.
Bromley, William T. Pur-
nell and Mary S. Purnell,
Defendants.

Petition of Appeal

PETITION OF APPEAL.
(Filed Feb. 16, 1927.)

NEW JERSEY COURT OF ERRORS
AND APPEALS.

Between
Bry~n Berra Laxp Com-
PANY,
Complainant-
Appellant,
and
WirLiam T. PurNELL, et
ux., et als.,
Defendants-
Appellees.

20

§ Petition of Appeal.

To the Honorable, the Court of Errors and Appeals
in the Last Resort in all Causes :

The petition of Bryn Bella Land Company, the
appellant in the above stated cause, respectfully
shows that your petitioner finds itself aggrieved by 30
an order made in the Court of Chancery by the Hon-
orable Kidwin Robert Walker, Chancellor, on the
advice of the Honorable E. B. Leaming, Vice-Chan-
cellor, bearing date the thirty-first day of J anuary,
1927, wherein the said Bryn Bella Land Company
was complainant, and William T. Purnell, et uz., et
als., were defendants, in this respect, to wit:
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Petitvon of Appeal

That the said order adjudges that the bill of com-
plaint in said cause be dismissed as to the defen-
dants, Thomas R. Bromley, William T. Purnell, and
Mary S. Purnell, with costs, upon the ground that
the same is erroneous, for that in and by the said
order it was recited, ‘‘And it appearing that due
notice has been given to the complainant of this
application * * * and upon an affidavit setting forth
that the bill of particulars heretofore ordered filed
has not been filed by the complainant, and the time
to file the same having expired,’”’ the bill of com-
plaint was dismissed, whereas the said bill of com-
plaint disclosed a valid cause of action, and in it-
self contained the full particulars of complainant’s
claim.

Your petitioner, therefore, prays that the order
of the said Chancellor may be reversed, set aside,
and for nothing holden.

And that your petitioner may have such relief in
) the premises as to this Honorable Court shall seem
meet.

Carr & CarRrOLL,
Solicitors for and of Counsel
with Complarmant-Appel-
lant. '

Acknowledgment of Service of Petition of 5
Appeal—Answer to Petition of Appeal

ACKNOWLEDGMENT OF SERVICE OF
PETITION OF APPEAL.

(Filed Feb. 25, 1927.)

Serviee of a true copy of the petition of appeal in
{he above matter is hereby acknowledged this nine-
teenth day of February, A. D. 1927.

Gro. B. Evaxs,
Solicitor for and of Counsel
with Defendants, Thomas
R. Bromley, Wailliam T.
Purnell and Mary S. Pur-
nell.

ANSWER TO PETITION OF APPEAL.
(Filed April 16, 1927.)

The answer of Thomas R. Bromley, William T.
Purnell and Mary S. Purnell, three of the above
named respondents to the petition of appeal of the
above named appellants.

These respondents not acknowledging all or any of
the matters, which in the petition of appeal are con-
tained to be true, for answer thereto, nevertheless,
say and admit that the order was on the thirty-first
day of January, 1927, made and entered in the Court
of Chancery, in the cause for that purpose mentioned




G5 Answer to Petition of Appeal

in said petition as is therein stated; but as to the
substance and form thereof these respondents pray
to refer thereto when the same shall be produced.
And these respondents are advised and believe that
the said order is agreeable to equity and they pray
that the same may be affirmed with costs to be ad-
judged to these respondents.
Gro. B. Evaxs,
Solicitor and of Counsel with
the Respondents, Thomas
R. Bromley, William T.
Purnell and Mary S. Pur-
nell.

[ EXDORSED |

We hereby consent to the filing of the
within answer as of time.
Carr & Carroll,
Solicitors for Appellant.
Dated Apr. 14, 1927.

Bill of Complaint

BILL OF COMPLAIN'.
(Filed Deec. 18, 1926.)
IN CHANCERY OF NEW JERSEY.

T'o the Honorable Edwin Robert Walker, Chancellor
of the State of New Jersey:

Bryn Bella L.and Company, a corporation of the
State of New Jersey, respectfully shows that:

1. On the third day of December, 1926, William T.
Purnell and Marv S. Purnell, his wife, of Cinnamin-
son Township, Burlineton County, New Jersey;
'homas R. Rromley (single man), of the Township
of Palmyra, Burlineton County, New Jersey, and
Palmyra-Riverton Realty Comnanv, a corporation of
the State of New Jersey (hereinafter called the ¢“Sel- *
lers?”), entered into a certain agreement with the
complainant, whereby Sellers agreed to sell and to
convey to the complainant, and the complainant
agreed to buy at the sum or price of $700 per acre, all
that certain property located in Burlington (“ountv
New Jersey, known as the W. S. French Farm, and
deseribed as follows:

All those two certain tracts or parcels of land and
premises situate in the Township of Moorestown

10

')1

(formerly Chester), in the County of Burlington and -

State of New Jer sey; First: Beginning at a stone in
the southerly line of the ro oad leading from Moores-
town to \Vestﬁeld near the mlddle of the Lenola
Road and corner to lands of Alfred Leeds; and ex-
tending thence (1) along the line of said lands of




) Bill of Complaimni

said Alfred Leeds, and along the said Lenola Road,
south twenty degrees and forty minutes west, the
distance of twenty-three chains and sixteen links to
a stone near the middle of said Lenola Road, corner
to lands of Walton Leeds; thence (2) along the line
of said lands of said Walton Leeds, north, sixty-nine
degrees and twenty minutes west, the distance of sev-
enteen chains and sixty-eight links to a stake corner
to the same; thence (3) still along the line of said
lands of said Walton Leeds, south seventy-three de-
grees and thirty minutes west, the distance of six
chains and thirty-eight links to a corner to lands of
Heulings Lippincott; thence (4) along the line of
said lands of said Heulings Lippincott, north thirty-
one degrees and five minutes west, the distance of
ten chains and twenty-five links to a stake corner to
lands of Anthony Doppler; thence (5) along the line
-of said lands of said Anthony Doppler, north eighty-
- two degrees and forty minutes east, the distance of
twenty-two chains and seventy-five links to a stone
corner to the same; thence (6) still along the line of
said lands of said Anthony Doppler, north twenty
degrees and forty minutes east, the distance of ten
chains and twenty-six links to a stake in the said road
leading from Moorestown to Westfield, near the
southerly line of said road in the line of lands of
Heulings Lippincott; thence (7) along the said road
from Moorestown to Westfield and along the line of
said lands of Heulings Lippincott, south sixty-eight
degrees east, the distance of ten chains and fifty-nine
links to the place of beginning. Containing forty-
{wo acres of land, be the same more or less.

Second: Beginning at a stone in the southerly line
of the road leading from Moorestown to Westfield,
near the middle of the Lenola Road, corner to the

Bill of Complaint <

lands above described, lands of Heulings Lippincott
and lands of Alfred Leeds; and extending thence (1)
along the line of said lands of Heulings Lippincott,
passing over a stone at the side of the said road from
Moorestown to Westfield, at the distance of eighty
links from the corner north, twenty-one degrees and
thirty minutes east, the distance of fourteen chains
and eighty-eight links to a stone corner to said lands
of said Heulings Lippincott; thence (2) still along
the line of the same north, fifty-three degrees and
forty-five minutes west, six chains and eighty-seven
links to a black oak corner to same; thence (3) still
along the line of the same south sixty-seven degrees
and thirty minutes west, the distance of one chain
and seventy links to a stone corner to same; thence
(4) still along the line of the same north, thirty-four
degrees and thirty minutes west, three chains and
eighteen links, passing over a stone at the side of the
Tom Brown Road to a point for a corner in said Tom
Brown Road at the distance of fifty links from said
last mentioned stone, in the line of lands of George
L. Gillingham ; thence (5) along the said Tom Brown
Road and along the line of said lands of said George
L.. Gillingham, north sixty-eight degrees and thirty
minutes east, the distance of fourteen chains and
seventy-eight links to a stone near the northerly side
of said Tom Brown Road, corner to lands of Edward
C. Wood, late of Martha Roberts; thence (6) along
the line of said lands of Edward C. Wood, late of
Martha Roberts, south thirty-six degrees and forty-
five minutes east, the distance of fourteen chains and
seventy-five links to a stone corner to the same;
thence (7) still along the line of the same south
twenty-seven degrees and thirty-five minutes west,
the distance of twelve chains and seventy-two links
to a stone corner to the same; thence (8) still along




10 Bill of Complaint

the line of the same and along the line of land of
lidward Harmer, south thirty-nine degrees and
thirty minutes west, the distance of six chains and
fifty-eight links to a stake in the road leading from
Moorestown to Westfield near the northerly line of
said road, in the line of said lands of Alfred Leeds;
thence (9) along the said last mentioned road and
along the line of said lands of Alfred ILeeds, north
seventy-two degrees and fifty minutes west, nine
chains and fifty-eight links to the place of beginning.
Containine thirty-four and seven one-hundredths
acres of land, be the same more or less; free and
clear of all encumbrances, except the following:

Two certain mortgages, one made by the Sellers to
Belzora B. French, dated September 15, 1925, pay-
able within five years from its date, bearing interest
at six per cent per annum, to secure the sum of
$32,000; the other made by the Sellers to D. W. Black
and Charles H. Cloud, dated April 1, 1926, pavable
within two years from its date, and bearing interest
at the rate of six per cent per annum, to secure the
sum of $10,000.

2. On December 3, 1926, complainant paid to the
Sellers the sum of $5000 on account of the purchase
price, and agreed to pay the balance of the purchase
price within sixty days from the third day of Decem-
ber, 1926.

3. After the payment of the said moneys the Sel-
lers repudiated the said agreement, and have stated
to the complainant that they will not proceed there-
under, and that they will not sell and convey the said
lands to complainant.

4. Complainant is able, willing and ready to make
settlement as provided in said agreement, and to pay

Bill of Complaint Il

the balance of the purchase price, in accordance with
the terms thereof.

; ; ; : .
Complainant is without adequate remedy in the
courts of law, and, therefore, prays:

1. That the said William T. Purnell and Mary S.
Purnell, his wife, Thomas Bromley, and Palmyra-
Riverton Realty company, who are the defendants to
this suit, may answer this hill of complaint and each
statement therein made.

2. That the said William T. Purnell and Mary S.
Purnell, his wife, Thomas R. Bromley, and Palmyra-
Riverton Realty Company may be decreed specifi-
callv to nerform the said agreement, the complainant
?’mu]m'insr itself ready and willing and hereby offer-
me speeifically to perform the said agreement on its
parc.

5. That a writ of subpoena commanding the said
defendants to answer this bill of complaint and to
ahido.hy such decree as the Court may make in the
premises.

Carr & Carrorr,
Solicitors for and of Counsel
with Complainant.




Notice of Motion

NOTICE OF MOTION.

(Filed Jan. 11, 1927.)

Please take notice that I shall apply to the Chan-
cellor of this State at Chancery Chambers, in the
City of Camden, on Monday, the tenth day of Jan-
uary, instant, at ten o’clock in the forenoon, or as
soon thereafter as counsel can be heard, for an or-
der requiring the complainant to furnish a bill of
particulars setting forth the agreement designated
in paragraph No. 1 of the complaint, and whether
said agreement was in writing and by whom signed,
and for an order extending the time for filing an
answer for twenty days from said date.

Yours, &c.,
Gro. B. Evaxs,
Solicitor of Defendants,
Thomas R. Bromley, Wil-
liaam T. Purnell and Mary
S. Purnell.
To Carr & CargroLL,
Solicitors of Complainant.

| ENDORSED |

Service of the within Notice hereby
acknowledged this 4th day of January,
A D 1927,

Carr & Carroll, _
Solicitors of Complainant.

Order for Bill of Particulars

ORDER FOR BILL OF PARTICULARS.

(Filed Jan. 17, 1927.)

This matter coming on to be heard in the presence
of George B. Evans, solicitor of the petitioners, and
Harvey F. Carr, of Carr & Carroll, solicitors of the
complainant.

And it appearing by the allegations of the duly
verified petition that William T. Purnell, Mary M.
Purnell and Thomas R. Bromley are defendants to
the bill of complaint, which alleges that an agree-
ment was made on December 3, 1926, between Wil-
liam T. Purnell and Mary S. Purnell, his wife,
Thomas R. Bromley and Palmyra-Riverton Realty
Company to the complainant for the sale of a tract
of land known as the ‘““W. S. French Farm’’ and
that petitioners did not sign any written agreement
for the sale of said farm, nor to their knowledge
was it signed by any one acting for them and that
they have no knowledge of any such an agreement;
and praying that the complainant may be required
to furnish said defendants with a bill of particulars
setting forth the agreement designated in para-
graph 1 of the complaint, and whether said agree- .
ment was in writing and by whom signed, and that
the said defendants may be given a reasonable time
thereafter to file their answers or other pleadings
thereto.

And it appearing that due notice of this applica-
tion has been given to said complainant.

And the Court being satisfied that the allegations
of said petition are true, and that the prayer of said
petition should be granted,




14 Order for Bill of Particulars

It is, on this 17th day of January, 1927, ordered
that the said complainant, within 5 days after the
service of a true but uncertified copy of this order
upon it, furnish to the said defendants a more par-
ticular statement, embodied in a bill of particulars,
setting forth in detail the agreement designated in
paragraph 1 of the complaint, and whether said
agreement was in writing and by whom signed.

It is further ordered that the said defendants have
ten days after the service upon them of said bill of
particulars for filing their answers or other plead-
ings to the bill of complaint.

K. R. WALKER,
c.
Respectfully advised.
K. B. Leaming,

Vi@,

[ ENDORSED |

Service acknowledged 1/19/27.
Carr & Carroll.

Notice for Order to Dismiss Bill 15

NOTICE FOR ORDER TO DISMISS BILL.

(Hiled Jan.s1,71927.)

Please take notice that I shall apply to the Chan-
cellor of this State at Chancery Chambers, in the
City of Camden, on Monday, the thirty-first day of
January, instant, at ten o’clock in the forenoon, or
as soon thereafter as counsel can be heard, for an
order dismissing the bill of complaint by reason of
the failure to file a bill of particulars as required by
the order of this Court.

Yours, &e.
Geo. B. Evaxs,
Solivcitor of Defendants,
Thomas R. Bromley, Wil-
leam T. Purnell and Mary
S. Purnell.
To Carr & CarroLL,
Solicitors of Complainant.

[ ENDORSED ]

Service of the within notice hereby
acknowledged this 26th day of January,
A AR i

Carr & Carroll,
Solicitors of Complainant.
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Order Dismissing Bill

ORDER DISMISSING BILL.
(Filed Jan. 31, 1927.)

This matter being opened to the Court by George
B. Evans, solicitor for defendants, Thomas R. Brom-
ley, William T. Purnell and Mary S. Purnell, and it
appearing that due notice has been given to the
complainant of this application, it is, on this 31st
day of January, A. D. 1927, on motion and upon an
affidavit setting forth that the bill of particulars
heretofore ordered filed has not been filed by the
complainant, and the time to file the same having ex-
pired, ordered that the bill of complaint in this
cause be, and the same is, hereby dismissed as to the
defendants, Thomas R. Bromley, William T. Pur-
nell and Mary S. Purnell, with costs.

(Signed) K. R. WALKER,
@

Respectfully advised.
(Signed) E. B. Leaming,

V.C.



NEW JERSEY COURT OF ERRORS
AND APPEALS.

Between
Bryn. Beroa. Lanp: CoMPANy,
Complainant-Appellant,
and
- Wirviam, T. PusNeLy, et uz., €t als.,
Defendants-Appellees.
(Taomas R. Bromrey, WiLLiam T. Purners and
Mazry S. PurNgLL,
Appellees.)

BRIEF. FOR COMPLAINANT-APPELLANT.

This is 'an appeal from an order advised by the
Honorable . B. Leaming, entered on the 31st day
of January, 1927, dismissing the bill of complaint
on the application of Thomas R. Bromley, William
T. Purnell and Mary S. Purnell, three of the above-
named defendants.

These defendants having filed a demand for a bill
of particulars, and there being no response thereto,
gave notice of an application before the Chancellor
for an order directing the furnishing of such bill of
particulars. -An order was entered on the 17th day
of January, 1927 (8. of C., p. 13), that the .com-
Qhunant serve a bill of particulars within five days
from the service of such order. Proof having been




2 Brief for Complamant-Appellant

made to the satisfaction of the Court of non-compli-
ance with said order, an order was entered on the
31st day of January, 1927, reciting that the bill of
particulars theretofore ordered filed had not been
filed by the complainant, and that the time to file the
same had expired, it was ordered that the bill of
complaint be dismissed as to the defendants, Thomas
R. Bromley, William T. Purnell and Mary S. Pur-
nell, with costs, from which order this appeal has
been taken.

No memorandum or opinion was filed by the
learned Vice-Chancellor.

The bill of complaint appears on page 7 of the
record, and sets forth, in substance, that the defen-
dants therein named entered into a certain agree-
ment whereby the sellers (defendants) agreed to sell
and convey to the complainant, and the complainant
agreed to buy at the sum of $700 per acre, certain
lands in Burlington County, New Jersey, therein
particularly described, and that the lands were to
be free and clear of all liens and encumbrances ex-
cept two certain mortgages particularly mentioned
in said bill, and that the complainant on December
3rd, 1926, paid to the defendants the sum of $5000 on
account of the purchase price, and agreed to pay
the balance of the purchase price within sixty days
from the 3rd of December, 1926, and averred that
the defendants had repudiated their agreement, and
had stated to the complainant that they would not
proceed thereunder, and that they would not sell
and convey said lands to the complainant. The com-
plainant tendered itself able, willing and ready to
make the settlement as provided in said agreement
and to pay the balance of the purchase price in ac-
cordance with the terms thereof, and prayed specific
performance of the said agreement,

Brief for Complainant-Appellant o

This bill seemed to counsel to fully apprise the de-
fendants of the complainant’s claim in such a man-
ner as to afford the defendants’ counsel an oppor-
tunity to intelligently prepare his pleadings and de-
fense. It was because the complainant was unable
to state his case with any greater particularity that
no bill of particulars was furnished.

As this matter came up for hearing at the same
time as the motion of the Palmyra-Riverton Realty
Company (one of the defendants), demanding the
service of a copy of the agreement referred to in the
bill of complaint, it is a fair assumption that the
learned Viee-Chancellor concluded that the agree-
ment was by parol and, therefore, barred by the
statute of frauds.

Under the cases it is not necessary to aver affirma-
tively that the contract was in writing.

Douma v. Powers, 111 Atl. 401 (N. J. Ch,,
1920) ;
Kotok v. Rosst, 94 N. J. Eq. 327.

Certainly the defendants knew whether or not they
had signed any agreement. If they had not they
could, if they desired, set up the bar of the statute in
their answer. The bill was sufficiently specific to ap-
prise them of all matters necessary for them to intel-
ligently prepare their defense.

BILL OF PARTICULARS.

““On application for a more specific bill of
particulars, the principle which governs the
courts is ,that the party who avers matters which
he must prove on the trial, should so far ap-
prise his opponent concerning them that he can
intelligently prepare his pleadings and defenses.




Brief for Complainant-Appellant

The particulars need not be the manner of proof,
but only the matters themselves upon competent

proof on which he proposes to rest his claim.”’
Heppard v. Carr & Smith, 12:N.. J. Law-d.
186, cited in 3 C. 8., p. 4083, Note to Sec. 2.

If the bill of complaint was dismissed because it
did not afirmatively negative the statute of frauds,
clearly such dismissal was erroneous. If it was dis-
missed upon the ground that a bill of particulars was
necessary to fairly apprise the defendants of the
complainant’s claim in order that the defendants
could intelligently prepare their pleadings and de-
fenses, it secems to us that mere inspection of the bill
will dispose of this question. Counsel would be at a
loss to make the bill any more specific unless, per-
chance, counsel is required either to annex the con-
tract if in writing, or to negative the averments of
the statute of frauds. ;

Tt is respectfully submitted that the decree of the
Chancellor is erroncous and should be reversed.
CARR & CARROLL,
Counsel with Complainant-
Appellant.

NEW JERSEY COURT OF
ERRORS AND APPEALS

Between
Bryn BerLrna Lanp CoMmMPANY
Complainant-Appellant,
and
WirrLiam T. PURNELL, et ux., et als.,

Defendants-Appellees.

On Appeal from Order Dismissing the Bill of
Complaint on the Application of Defendants,
Thomas R. Bromley, William T. Purnell and
Mary S. Purnell.

BRIEF OF DEFENDANTS

GrORrGE B. Evans,
Solictor for and of Counsel with Defendants-
Appellees, Thomas R. Bromley, William T.
Purnell and Mary M. Purnell.




Brief of Defendants-Appellees

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
Bry~n BirLra L.anp ComPANY,
Complainant-Appellant,
and ,,
WiLriam T. PURNELL, et ux.,
et als.,
Defendants-Appellees.

BriEr oF DEFENDANTS
APPELLEES.

(William T'. Purnell, Mary M.
Purnell and Thomas R. Bromley,
Appellees.)

The bill in this cause was filed for specific performance
and alleged a contract made between William T. Purnell
and Mary S. Purnell, his wife, Thomas R. Bromley and
Palmyra-Riverton Realty Company with the complain-
ant. :

The bill upon its face shows that Mary S. Purnell
was the wife of William T. Purnell, and did net allege
whether the contract was made by them or by their agent,
nor did it allege an acknowledgment by Mrs. Purnell.

The appellees had no knowledge of any contract and
without knowing by whom the contract was made or
whether acknowledged by Mary S. Purnell, were not in
a position intelligently to answer the bill of complaint.

Rules Nos. 44 and 45 Court of Chancery, provide
that the Court may, in its discretion, order further and
better particulars to be given of any matter stated in any
pleading, or may order a bhill of particulars to be given
in any case in which it may be justly required.

Brief of Defendants-Appellees D

The Court in its discretion ordered a bill of particulars
requiring there be set forth in detail the agreement de-
signated in Paragraph 1 of the complaint, and whether
such agreement was in writing and by whom signed.

This was not a motion to strike out the complaint, altho
by the decision in the case of Kotok vs. Rossi, 94 N. J.
Eq., 327, 335, the complaint might have been stricken
out by reason of not having alleged an acknowledgment
of the defendant, Mary S. Purnell, wife of William T.
Purnell. Without such a statement in the bill the same
is defective.

The order was made under the Rules of Court and
in the discretion of the Vice Chancellor as being neces-
sary to enable the defendants to properly answer the bill.

It is respectfully submitted, the decree of the Chancel-
lor was within power vested in him by the rules of Court
and under the decision above quoted.

GEORGE B. EVANS,
Counsel with Defendants-Appellees,
William T. Purnell, Mary M. Pur-
nell and Thomas R. Bromley.









