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Ju d gment Record. 

Neut ~enwy ~upreme <1rnurt 
M o N MOU T H Co-c NTY . 

J OSJ<:PH G. MuCuJ<J and CHA RL ES 

Fl. s\\.'F.'F,NF.Y, p artner s trad ing 
as Josep h G. McCue Agency, 

Pl aintiff s, 
vs. 

J A.MES E. D. S IL COX, 

Defendant. 

Judgment 
Record. 

Action at Law. 

On Post ea. 
Judgment 

for Detenclant 
on Compla int l nnd for 
Plaintiffs on 

Counte rclnl m. 

10 

LF.S' r 'fl':R C. LF.ONA RD, Attorney f or Plaintiffs. 20 

Euw .1RD FAR-RY, J R., Att orn ey for Defendant. 

,Tames E . D . Silcox the def endan t in this cause 
,vas s11mmon ed to answm· un to Jm wph G. lvfoOuc 
an d Char les E . S,,,.eeney, part ner s t radi ng as 
Joseph G. McCue Agency the pl ainti ffs th ere in in 
an action at law up on the follo wing complaint: 

(Summons issued: May 27, 1935.) 

Compla int. 

The plaintiffs, .TosEPH G. McCUE an d CaIBLES 
E. 8w11:F.:-l'F.Y, pa rtn ers tra ding a s .Toscph G. Mc-
Cue Agency , res idin g in the Boroug'h of Rumson , 
Oonnty of Monmouth an d State of New Jersey, 
say that: 

30 

(1 ) P lni.nti ffs ar e and ,verc at ihe times here -
inafter mentio ned duly licensed r eal estate brok- 40 



Judg -1nent Recorcl-Complaint. 

crs of the State of New J crscy, authorized to 
transact business unde1· the name of Joseph G. 
Mr.Cue Agency. 

(2) 'l'he defendant, James E. D. Silcox, being 
the owner of a certain farm situate in the Town-

10 ship of Atlantic, in the County of Monmouth and 
State aforesaid, authorized in writing the plain-
tiffs to sell said farm for the sum of $17,000.00, 
and defendant in said writing further agreed to 
pay as commission for said sale the sum of -five 
per cent. A copy of said writing is annexed 
hereto and made a part hereof. 

(~) On or about March 20, 1935, plaintiffs duly 
sold said premises for defendant to one Frederick 

20 ,J. Burghard, for said price, and the defendant 
then and \here accepted a payment of $1,700.00 
on account of said purchase price. 

( 4) Thereafter, and on or about April 12, 
1935, a Deed to said premises was delivered by 
defendant to the said Frederick J. Burghard. 

(5) Pla intiffs demanded of defendant the 
agreed commission , but defendant has refused 

30 and still continues to refuse to pay the same or 
any part thereof. 

40 

Plaintiffs demand as damages from defendant 
the sum of Eight Hundred Fifty Dollars 
($850.00), together with interest and costs. 

LESTER C. LEONARD, 

Attorney for Plaintiffs. 

I 
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SoHEDULE. 

Joseph G. McCue Agency, 
Runrnon, N cw ,Jersey . 

Gent lemen: 

c,fareh 14, 1935. 

In consideration of services to be performed 
by you, I hereby employ and aut hor ize you, as 
my agent, to sell for me my farm consis t ing of 
212 acres in the rrown ship of Atlantic, Count y of 
Monmouth, State of )few Jer sey, for the pr ice of 
Seventeen Thousa nd Dollars ($17,000.00). 

In considera tion of you r offeri ng my said prop-
erty for sale, I agree to pay you, upon the comple-
tion and exccntion of an agreement of sale at the 
said sum of Seventeen Thousand Dollars ($17,-
000.00), a commissio n of 5% of the sale price. 
rrhi::; employment and autho r ization shall con-
tinue as incvocable for the full period of Len 
clays from and after the date hereof, and shall 
coutinuc thereafter until th is employment and. 
authority shall be canecllcd by me, giving you t en 
day8 notice in writing thereof. 

Wit nesse d by: 

,Josnn G. McCuE. 

(F iled: June 6, 1935.) 

J. E. D. Sn .cox, M. D. 

10 
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40 
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Answer. 

Defe ndant, re siding in the Borough of Ke y-
port, in the County of Monmouth and State of 
New .Tersey, says tha t : 

Fms T SEPARATE DEFF.NsR. 

1. He has no information or belief as to para-
graph one of th e first count of plaintiff's com-
plaint. 

2. As to paragr aph two of the first count of 
plaintiff's complain t, he adm its he wa s the owner 
of the fa rm premi ses, and that he did authorize 
the plaintiff, in writing, to sell the sa id farm 
premises for the sum of $17,000.00, and agreed 
to pay commission in the sum of five per eent 
(fl%), in accordance with the agreement annexed 
to and made a part of plaintiff\;; complaint, bu t 
cli?nies tha t there was or is any obligation to pay 
any comm is8ion under the said contrac t . 

3. Defendant admits that he sold the farm 
premises to the said Frederick .T. Burg ha rd, and 
accepted the sum of $1,700.00, on aecount of the 

30 puechase priee, but that the sa id sale was not in 
accor dance with the said written agreement sued 
upon by th e plaintiff. 

40 

4. Defendant admits th at a deed was delivered 
by him to the said Fr ederick J. Bur ghard, but 
said delive ry wa s not in accordance with the said 
contrac t entere d into between plaintiff and th e 
defendant. 

5. Defendant admits that plaint iff has de-
manded a commission, but defe ndant den ies there 



Judgment Record-Answer. 

is any commission <lue and owing from the de-
fendant to the plaintiff for the sale of said prem -
ises. 

6. Defendant denies there is any amount due 
from the defendant to the plaintiff as a result of 
the sa id sale of the farm prcmjscs. 10 

SECOND SEPARATE DF,FENSFl. 

1. The said written agreement behveen the 
plaintiff and the defendant, covering the authori-
zation of the said plaintiff to sell for the defend-
ant his fa rm premises i11 the r.rownship of Atlan-
tic, for the price of $17,000.00, was, by consent 
and action of both plaintiff and defendant, broken 
and declared null and void, due to the fact that 
the purcha se price for the said premises was not 
in accordanc e with the terms of the said author-
ization entered into between plaintiff and defend-
ant. 

::!. The said premises were sold for a price far 
less than the origina l amount as set forth in the 
agreement due to the fact that the defendant, 
James Jlj_ D. Silcox, theii the owner of the prem-
ises, became obligated to pay to the said tenant 
then occupying the premises, the sum ~]even 
Hundred ($1100) Dollars, representing defend-
ant's portion of a rrhree rn10usand {$3,000) Dol-
lar payment made by James E. D. Silcox and his , 
purchaser, Frederic k J. Burghard, and by the 
payment of the said sum of Eleven Hundred 
($1100) Dollars to the said tenant, Cusimo Ban-
ardo, by the said James Ft D. Silcox, the said de-
fendant paid an excess of Two Hundred and ~'ifty 
($250) Dollars, more than the commission, which 

20 

30 

40 
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would have been due to the said Joseph G. McCuc 
in the event the premises were sold for the sum of 
Seventeen Thowmnd ($17,000) Dollars, as stipu -
lated in the said authorization between plaintiff 
and clefe2tdant. 

10 3. The said defendant, James E. D. Silcox, did 
pay the sum of E leven Hundred ($1100) Dollars 
to the said tenant, as his share of the considera-
tion to obtain the tenant's removal before the 
expiration of his lease, which was a departure, 
and not in accordance with the original sale price 
formerly agreed to and entered into between 
plaintiff and defendant. The said Joseph G. Mc-
Cue agreed that he would waive bis commission 
and would not charge the said James E. D. Silcox 

20 any money for selling the said prem.ise8. 

4. At the time this commission was agreed to 
be waived by th e said Joseph G. McCuc, provided 
James E . D. Silcox made the Eleven Hund r ed 
($1100) Dollar payment as aforementioned, the 
said Joseph G. McCue, stated \hat he would be 
perfectly satisfied as he was making negotiat ion s 
for the sale of two other parcels of lan d owned 
by other persons and which parce ls were adja-

30 cent to the property then owned by James E. D. 
Silcox, and that he was perfectly willing to waive 
the eommission oil this particu lar sale in ordel' 
tliat he might consummate the sale of the other 
two adjoining parcels from which sales he would 
receive a commission. 

5. Due to this agreement on the par t of the 
plain tiff, the sai<l Joseph G. McCue, James E . D. 
Si lcox and Louise V. Silcox, his wife, togethe r 

40 wiU1 their attorney, Edward Farry, Jr., met at 

I 
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the office of William E. Foster, Esq ., Broad 
Street , Red Bank , Kew J crsey, for the purpo se of 
drawing the sai d agreement of sale for th e said 
pr emises, in accordance with th e under sta nding 
betw een plaintiff and defendant. 

6. At the r equest of both plaintilT and def end-
ant, the agreement for the sale of the snicl pre m~ 
iscs was cfr aw n by \~Til1iam E. Fost er, Esq., the 
sa id Agreement including the st ipulatio n tha t the 
sa id .James ~. D. Silcox was to cont r ibute th e 
sum of Eleven Hund red ($1100) Dollar s, in order 
to obtain release and surr enclP-r l1y the tena nt 
of the lease, covering the sa id pr emises, as will 
mor e fully appea r by the said agreement, a copy 
of which is atta ched here to and made a part 
hereof. 'J1he said agreemen t at the r equest of IJ1e 
said J oseph G. 1\foCue, and with his consent also 
includecl lhe st ipu lat ion tha t "T he party of \lie 
first part recog nizes that Jo seph 0-. McCuc is 
the bToker in th is trarrnaction and is not obli-
gat ed to pny him any commission .for etrecting 
this sale" . 

7. It was under stood and ag ree<l between · the 
plai nt iff an<l defendant tha t the agreement of 
sa le was to ha ve been signed by the said ,Toscpb 
G. }fcCue, together with the signatur es of the 
pu rchaser anrl the seller, but through the fraud, 
deceit and conni vance of the sa id Jo seph G. i\fo-
Cue, ihe sign atur es of th e defendant-sell er and 
the purchase r were aflixed to the sa id agree ment 
of sale, but the sa id Jo seph G. McCue by unfair 
and fraudulent means did not affix hi s signatur e 
in the place provided, which was contrar y to the 
agreement made between plaintiff and the de-
fendant. 

10 

20 

30 

40 
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8. rrhe signatures which were affixed to the 
said agreement of sa]e were obtained by the1 
said Joseph G. }lcCue .i.n his capacity as a Notary 
Pub1ic of )Jew Jersey, and the stipulation con-
cerning the fact that the said .Joseph G. 1fcCue 
was to receive no commission for tbr. sale of the 

10 said premises was included in the agreement of 
sale at the time the same was de1ivered to the 
said ,Joseph G. McCue and prior to the time that 
he obtained the ackno-,vledgment to the said sig-
natures of the purdrnser and seller. 

20 

30 

40 

renum SEPARATE TIF,FENSE. 

l. D0fen<lant says that he ,vas formerly the 
owner of farm premises, situate in the Town-
ship of At1antic, in the County of Monmouth and 
State of )Jr:w Jersey, and that while he was in 
:tnorida, Joseph McCne, the plaintiff in this ac-
tion, telegraphed him relative to the sa1e of the 
aforementioned farm premises and after some 
correspondence and several conversations with 
the Raid .foseph G. J\icCue, defendant agreed that 
he would sdl the said farm. premises for a sum 
of $17,000.00 and would pay lhe said Joseph G. 
McCuc five per cent commission on the purchase 
price of $17,000.00 and in accordance with thiR 
understanding. dc'fcndant cntcreJ into a written 
authorization--with the said ,Joseph G. McCue, a 
copy of the said authorization being hereto an-
nexed an<l made a part hereof. Said authoriza-
tion was dated March 14th, 1935. 

2. Subsequent to the Rigning of the aforesaid 
written authorizaEon, defendant mid the said 
.Joseph G. :McCue had a conversation concerning 
the fact that the premises were occupieJ by a 

I 
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tenant under a wr itten lea se and the said ,Toscph 
G. M cCne i11formed deponent tl,at it would be 
necessary to pay to the said tenant then occupy-
b1g the premises , a eash considerat ion in order 
to obtain from the said tenant a surrender of the 
said lease and possessi on of the said farm prem-
ises in the event that a sale for the same was 
con sum.mated. 

3. Defendant and the said Joseph G. McCue 
ha<l numerou s convers ations . regarding the afore-
ment ioned removal of the tena nt a11d the pay-
ment to him of tl1e cash considerat ion. F inally, 
the said .Tosepb G. }icCue infor med defend ant 
that it would be necess ary to pay to the said ten-
ant for the surrende r of the sa id lease and pos-
sess ion of the said p r emiseR, the snm of rr1hrce 
Thousand ($3,000) Dollars, and th e saiu Joseph 
G. McCue requested tha t this defendaut con-
t.rihnle th" sum of Elev <1n JJundred ($1100) Dol-
lars, as his share to,varcl the payment of the $g,-
OOO.OO for the sur n,nd"r of the lease and posses-
sion of the premises, and that one Freder ick J. 
Burghard, the conlemplated purchaser woUld pay 
as his share the sum of Nineteen Hundred 
($1900) Dolla rs, there by constiluliug the sum of 
'i11nee rl 'housand ($3,000) Dollnr s, to be paid to 
the said tenant. This ar rangm ent was consenie<l 
to by defend ant with the full understa nding, ac-
ceptance and app roval by the said Jo seph }foCue, 
iLat since ihc said ,Joseph G . ..\icCuc was selling ' 
two adja cent premises to the said Frederick J . 
Bu rgha rd, tha t the sai u Joseph G. McCue woulu 
waive his commissio n for th e sale of defendant's 
farm premises, the ·said Joseph G. McCue, stat-
ing tlrnt hi s purchaser wanted all three places, 
and would not purchm1c unle ss h e could obtain 

10 

20 

30 

40 
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same. Therefore, in eonsidcra Lion of defendan t 's 
contr ibut ing the sum of E leven IInndrerl ($1100) 
Dollars, whieb defe nda nt was not obligate d to 
do uJJder the writte n au thoriz;ation the Said Jo-
s<:ph (}. M cCue agreed fh at thr. commiss ion fo r 
the sum of F,ight Hu ndred and Fifty ($850) Dol-
lars woul<l be waived by Jiim . 

4. As a consequence of the agreeme nt, <lefend-
ant, his ,,"lfe, Loui se V. Silcox, J osepl1 G. McC1ie 
and Edward F aTry, JT., defendan t's attorney, 
met a.t the offiec of \Vill iam R. li'm,tm:, Att orney 
and Counsellor at. Law of New J ersey , with offices 
at Red Ba 11k, N. .r. and instructed tl1e sa id 
\Villiam E. Foster , °!'~sq., to draw the ncf.ess ar y 
agreeme nt of sale oovering the sai d premises 
to _lj'rcderick .T . .Burg hard , for the ~urn of $17,-
000.00, as will more fully appear by the copy of 
the sa id agreement of sale, which is annexed 
hereto m1il m aclr, a pn rt hereof . ~rhe snir1 wr itt<m 
a.grce mcmt o-f sale for the said prrmis0-s contained 
the Stipulation as to the amount that th is de-
fendan t was to eontr ibute to the tenant for his 
removal, and also contai ned the Stipulat ion as 
to Uie amoun t that the said Frederi ck J. Burg-
hnril, U1e contem pl at ed pm·chascr, wa.s to eon -
t ribu te for the tenant 's removal. By defendant 
cont rihuU ug the sUIIl. of $1100.00, he there fore 
received the sum of $250.00 less than was called 
for under the a uthor iza tion between th e defend-
ant an<l the sai<l Josep h O. McCue. 

f>. Defenda nt fur ther says thnt these signa -
tures, together with the stipulation "The par ty 
of the first part ree uguizances that ,Joseph G. 
McCue is the br oker in thi s transaction and is 
not obligated to pay him any commission for ef-
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fecti ng thi s sale " were contained in th e snid wr it-
ten agr r,ement for thP sale, at the dir ection an<l 
with th e full consent of the said J oseph G. McCne 
and ii was understood thnt the said Joseph 0. 
)foCnr. wa s to affix his signature to th e sai.Ll writ-
ten agreement , which be failed to do, and frnudu-
leJ1tly ohtnined !"he signature of this <lcfend ant 
nnd his wife , to the said agre emc11t, 'ivithont affix-
ing his siguaiure thereto. 

6. 'rh e said J oseph G. McCuc nt. th e sa id dat e 
of execut ion and acknowledgm ent of the sa iU 
agr eement of sa le, was a Kotar y Pnhli c of New 
J er sey , and the said .J oscph G. Mc Cue obta ined 
f.he signa ture s of thi s def endant, hi s wife, Louise 
V. Silcox, and Frederick .T. Bu rghard, a s will 
more full y appear by the ack11owledgmcnt as 
shown on the said agreem ent. 

7. ·Th e stipula t ions aforementioned wer e in-
clud ed in the Raid written agreem ent of salo at 
the time the said Joseph G. McCuo witn essed th e 
execut ion of the signing of the sam e and the ac-
kno\\tlcdgm cnt thereon. · 

8. A deed covering the said pr emi ses was exe-

20 

r,nte il and delivered by defend ant an d wife to 30 
Fr ederick J. Bur ghard in accordan ce with the 
agr eement. of sale as afo re men tioned and defend-
ant execut ed the same wi th the full und ers tan d-
ing that the said Jo seph G. 1\1:cCue was to r eceive 
uo r,ommi sRion for the sale of the said premise s 
to th e said Frederick J. Burghard. 

D. Defendant an d his wife, togeth er with his 
attorn ey, Edward Farry, .Tr., and Hor ace S. Bur -
rowes, Vice-Pres ident of the P eoples National 40 
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Bank of Keyport, Ne,v ,Jersey , met at the office 
of Applegate, Stevens, Fostm· & Re,1rnille, Esqs., 
Red Bank, N. J. on the 12th day of April, 1935, 
and before executing and delivering the deed cov-
ering the premiRes in question, defendant, per-
sonally served Joseph G-. McCue with a written 
notice repudiating any and all ,vritten agn~emcnb;, 
signed by the sald defendant wherein the said Jo-
seph G. McCue was authorized to sell <leponent's 
farm premises. This noti.c-0 was served on the said 
Joseph 0-. McCue by defendant in the presence of 
Leon Rcusillc, A.Horney find Conns<:llor at Law, 
Horace S. Burro·wes, Vice-President, of the Peo-
ple's National Bank, and Edward _ij'arry, ~rr., At-
torney-at -T1mY. 

Forn'T'TT S11lPARA'TE .D"F.FEKSE. 

1. Defendant repeats the allegat.ions as set 
forth in the First, Second and Third Defenses, 
the same as if set forth in full and with the same 
force arnl effect. 

2. By reason of the said fraudulent act of the 
plaintiff the defendant did nut receive as a pur-
chase pri.ee the amount as set forth in the orig-

30 inal agreement for the sale of the ;::;aid premises 
made between the plaintiff and defendant. 

FIFTH SEPARATE DEFENS.1<,. 

l. Defendant repeats the allega tions as set 
forth in the First, Second, Third and Fourth De-
fenses, the same as if herein set forth in full and 
,vith the same force and effect. 

40 2. As a result of the ,agreement and acts of 
the plaintiff in this cause, the said defendant con-
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veyed the premises to the said purchaser for a 
sum far less than was called for in the or iginal 
agreement herein sued upon. 

3. Defendant says that he is not indebted to 
the plaintiff for effecting a sale of the said prem-
ises. 

1. Defeudantrcpcat.sthe allegations as set forth 
in the First, Second, Third, .r'"""'ourth and Fifth 
Defenses, the same as if here in set forth in full 
and with the same force and effect. 

2. Defendant says that through the fraudulen t 

10 

acts an<l misrepresentations of the plaintiff, de- 20 
fendant was compelled to and did sell his farm 
premises for a sum less than was stipulated in 
the original agreement for the sale of the said 
premises between the plaintiff and the defendant, 
and as a result of the said fraud an<l misr epre-
:;entations of the plaintiff, defendant received a 
sum of $250.00 less than was set forth in original 
agreement for the sale of the said premlses be-
hvr.en plaintiff and the defondant. 

Counterclaim. 

By way of counterclaim against the plaint i~, 
the defendant says that: 

FrnsT CouNT. 

1. Defendant was on the 20th day of March, 
1935, the owner of certain farm premises located 

30 

40 
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in the Township of Atlant ic, jn the Count y of 
Monmouth and State of New Jersey . 

2. That on or about the 20th day of March, 
1935, the said Joseph G. McCue represented to 
the said James Fi. D. Silcox, that if the said James 

10 ~- D. Silcox entered into a certain written agree-
ment between himse lf and Fre<lerick ,T. Burghard, 
for the sale of certain farm premises owned by 
the said James E. D. Silcox, a copy of the agree-
ment being annexed hereto and made a part 
hereof, the said James E . D. Si lcox would not 
have to pay the sa id Jo seph G. MeCuc any com-
mission for effecting a sa le of the said premises. 

3. The said Jo sep h G. McCue repr esented to 
20 the sa id James E. D. Silcox that he was to receive 

no commissio n for the sale of the said premises, 
well-knowing that the said James E. D. Silcox 
re lied on this statement, and the said Joseph G. 
MeC11c well-knowing that he did fully i11te11d upon 
the delivery of the sa id deed conveying the said 
premises to Frederick J . Burghard to demand a 
commission, contrary to the said agreement made 
between ,"Joseph G. McCue and James F.. D. Silcox. 

30 4. The sa id James K D. Silcox rnlied on ihe 
truth of the statements made by the said Josep h 
G. McCue, believing the said statements and rep-
resentat ions to be t rue, and the said James F., D. 
Silcox did convey the said premises to Frederic k 
J. Burghard and \hereby became damaged to the 
sum of $250.00. 

5. 'l'he said Joseph G. McCue made the sai d 
stateme nts and agreemen ts well-knowing and in-

40 tending that ihe said James E. D. Silcox relied 
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on tbe statements and with the inte nt that he 
obtain tlw written agreement on behalf of the 
said James E. D. Silcox to sell the prem ises to 
Precleriok .I. Burghard. 

Defendant counterclaims on this co1mt for Two 
Hurnhcd aud E'ifty ($250) Dollars. 10 

SECOND Cou~T . 

l. Defendant repeats the allegations as set 
forth in the !11irst Count, the same a~ if he rein 
recited in full and with the same force and effect . 

2. Defendant, r elying on the said n.llegations 
of the said Joseph G. l\foCue conveyed the said 
premises and became damaged in Hie sum of 
Eleven H undred ($1100) Dollars. 

Defendant count erc laims on this count for 
J,Jlevcn H1rndred ($1100) Dollars. 

EDWARD FARRY, ,TR., 

Attorney of Defendant 

COPY OF AGREEMENT. 

AllT1CLES OF AG.H.EEME_\".r, mad e the 20th day 
of March, in t he year of our Lord One Thousand 
Nine Hundred aud Thirty-five, Between 

J'Anrns E. D. SILcox aud Lou TsE V. Sn,eox, his 
wife, of the Borough of Keyport, in the County 
of Monmouth and State of New Jers<,y, party of 
the first part; and 

20 

30 

40 
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J -udgment Re co1·d- Comil e-rclaim,. 

Jt mm.l!)HlCK J. BuRG..tiARD, of the Borough of ~.,air 
Haven, in the Count y of Monmouth and State of 
New ,Jer sey, party of the second part; "\VrTNESS-

ETH : 

That the said part y of the first part, for and 
in considerat ion of the sum of Seventeen Thou-
sand ($17,000.00) Dollar s, to be paid and sat isfied 
as hereinafter mentioned, and also in considera-
tion of the covenants and agreements hereinafter 
ment ioned , made and entered into by t he said 
par ty of the second part , doth ag ree to and with 
the sai d pa rty of the second part, that the said 
par ty of th e first part, will well and sufficiently 
convey to the sai d pa rty of the second part , his 
heir s and assigns by Deed of Warranty fr ee from 
all encumb rance except as hereinafter set fort h 
on or before the 15th day of Ap ril , next ensuing 
the date hereof, all those lots, tr acts, or parcels 
of land and premises, hereinafter part icularly de-
::scribed sit uate, lying and being in the Township 
of Atl anti c, in the County of Monmouth and State 
of New Jersey, called th e homest ead farm, lyin g 
near the public road leading from Free hold to 
Holmde l, containi ng two hundred and twelve 
ac res, more or less, bound ed on the nor th by lands 
of John R. Sickles, Richard Bray , DeL afayette 
8chanck and Daniel S. Conover, on U1e eas t by 
lands of Daniel S. Conover, DeLafayctte Schanck 
and Ja mes J . Taylor, on the south by lands of 
J ames J. Ta ylor and Daniel S. Conover, and on 
\he west by land s of Daniel P. Smock and John R. 
Sickles, which t ract of land is composed of several 
tracts which ar e particularly described as follows: 

FmsT TRACT: 

40 1llegin111,ing at a stone stan din g in the line of 
Garret R . Conover which said stone is distant on 
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a course of south 65 degrees east 5 chains and 55 
links from a large black oak standing in said GnT-
ret t R. Conover's line; the nce runn ing (1) south 
18 deg rees west 18 chains to a stone; thence (2) 
south fifty degrees and 30 minutes west 5 chains 
and sixty links to a stone; thence north 63 degtccs 
west 10 chains and 46 links to a chestnut sapling; 10 
thence south 14 degrees west 7 chains and 20 links; 
thence south 82 degrees west 17 chains and 30 
links to a stake standi ng in Aaron Smock's line; 
t hence north 4 degrees east 9 chains and 50 links 
lo a stake standing in the west bank of a ditch 
and in John V\7. Holmes line; thence foJlowing 
said ditch to a stake fixed for a corner; thence run-
ning along the foot of said bank on the west side 
thereof as the gully now goes to a stake fixed for 
a corner; thence south 20 degrees east 82 links 20 
to a beech tr ee marked on fou r si<lcs with a blaze 
and three notches below each blaze ; thence north 
43 deg rees and 30 minutes east 6 chains to a beech 
stump stand ing on the sout h bra nch of south .I.top 
brook near to where George Taylor has opened 
a mar l pit; thence following the lines of John W. 
Holmes and Gar rett R. Conover unti l it comes to 
the begiJming, containing sb:ty-two acres and 
eighty-eig ht hundre dths of an acre, be the same 
more or less, being the tract of land described in 
a deed from J amcs Taylor and wife to George 
Tay lor dated March 25th, 1822 and recorded in 
F-2 of Deeds, pages 254 etc. in the Clerk's Office 
at Freeho ld, from which deed this description is 
taken. 

SECOND TnAC'I: That cer tain farm being the east-
erly half of the fa rm wher eof John W . Holmes 
died seized: 

Beginning at a cluster of beech trees standing 
in the line between the t r act of woodland, in the 

30 

40 
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nurthmtBt corner thereof, and land of Mrs. Nancy 
Taylor; thence running (1) north 85 degrees 15 
minutes east 3 chains and 54 links to a stone; 
thence (2) south 45 degrees and ao rninute8 east 
2 chains and 75 links to a stone; thence (3) north 
hvcnty -sevcn degrees 10 minutes east 17 chains 
and 46 links to an oak tree; thence (4) south 51 
degree:::; east 7 cha ins and 97 links; thence (5) 
north 7 degrees west 6 ehains wit h off sets for 
the brook and thence along the said brook tho 
various courses thereof to land of Samuel Bray, 
110"\V deceased; thence (G) north 31 degrees 30 min-
ute,s west 6 chai ns; thence (7) north 40 dcgrer~s 
west 26 chains and 70 links; thence ( 8) along a 
brook north 20 degrees 10 minutes wei:;t 2 chains 
and 81 links; thence (9) along said brook north 5 
degrees 30 minutes west 7 chains and 75 links; 
thence (10) along the same north 36 degrees 15 
minutes west 3 chains and 67 links; thence (11) 
along the same north north 20 degrees and 20 
minutes west one chain and 61 links; thence north 
4 degree:-:; 30 minutes west 4 chains and 61 links 
vvith an off set of 35 links easterly at the distance 
of one elrnin and 40 links from the beginning of 
course; thence ( 12) south 41 degre(\S and :37 min -
utes west 11 chains; t hence (13) south 2 degrees 
and 27 m i11utcs cast r, 7 chains and 77 Jinks to 
center of brook; thence (14) along Hop Brook 
to where a course of north 72 degrees 30 minutes 
west 5 chains and 88 links strikes the edge of the 
·wood tract; thence (15) north 86 clegrees \Vest 7 
chains to a stone; thence (16) along a brook the 
various cour::;es thereof to an oak tree in a south-
erly course; thence (17) south two degrees west 
11 chains an<l 59 links; thence (18) south 30 min-
utes east 2 chains and 50 links; thence (19) north 
64 degrees 50 minutes east 1 chain and 67 links 
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along the brook; the nce (2) along the same nort h 
45 deg rees east six chaius and 11 links; thence 
( 21) norLh 27 degrees east 1 chain and 12 links 
along th e same; thence (22) north 48 Uegrces east 
4 ehain s and 36 links; thence (23) north 68 de-
grees 55 minntr.s east 6 chains; them~e (24) north 
C>4 degrees 15 minutes eas t 4 chai ns and 74 Jinks; 
then ce (25) north 33 degr ees east 1 cha in and 72 
liuk s; thence (2G) south 72 degree s east 82 links 
to r emains of an old stump; th ence (27) north 31 
deg rees eas t G chains and 2 links to the beginning. 

Conta ini ng of ara ble land one hundr ed and six-
teen acres thr ee-quarter s au<l twen ty-thr ee 
pcl'chm;, and of woodland thirty acres and eight 
perehes, being the same p remises dcser il.ie<l in a 
deed from Jonatha n S. Holm es and wife to ,James 
C. Ta ylor da ted Marc h 31, 1864 and reco rded in 
lhc Clerk 's Office at Freehold in Book 174 of deeds, 
pa ges 92 etc. from which deed thi s descr iption is 
tak en. 

Trrmo TRACT: 

Beginning at a st ake standing in the middl e of a 
brook or run of water the lin e between DeLafay-
ette Scha nck and James C. Taylor w11ich stak e is 
distant 5 cha ins and 23 links on a course of north 
87½ degrees east from a larg e white oak tree 
standing on the top of the bank , a cor ner between 
said Tay lor and Dani el S. Conover; thence as the 
need le poin ted November Wth, 1864 sout h 45 de-
grees and 55 min utes east 2 chain s and 65 links; 
thenc e south 8 degrees and 45 minut es cast twO 
chains and 3 links to Daniel S. Conover 's meadow; 
thence along the same across the meadow south 
86 degrees aud 35 minute s west 2 chains and G7 
liuks to a red oak tre e on the west side of a stream 
or ditch; thence along th e line of Daniel S. Con-
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over, or said stream, north 57 degr ees and a 
quarter west bjnding on said Daniel S. Conover's 
line 2 chains and 33 links to old ditch and line be-
tween ~ai<l DeLafayette Schanck and Jam es C. 
r_eaylor; thence alo ng· said old tich or brook and 
ru n of water to the place of begin ning. Contain-
ing one acre an<l 62 hu ndred ths of au acre, be the 
same more 01· less, which tract was conveye d to 
Jam es C. Taylor by DeLafa yette Schanck and 
wife l,y deed dated November 25th, 1864 an d re -
corde d iu the Clerk's Office at Fre ehold in Book 
191 of Deeds, page s 498 etc . 

Subj ect, however, to a certain rig ht of way 
agreement made by Ha ns Nielsen and wife, da ted 
Ju ly 22nd, 1930, to Ea stern New J er sey Pow er 
Company. 

Beiu g or inten ded to be th e sa me premises con-
veyed by Hans Nielsen and wife to James E. D. 
Silcox hy deed dated July 22nd, 1930, and rn-
corded in :Monmouth County Clerk's Office in 
Book 1529 of Deeds, page 302 &c. 

And the sai d Frederick J. Burghard for him-
self, his hein, executor s and administrators, doth 
covenant, promise, and agree to and with th e said 
party of the firs t part , thr.ir heirs, executors, ad-
ministrators and ass igns, that he, the sa id party 
of the second part, wiJl pa y anrl sat isfy, or cause 
to l,e paid and sat isfied, un to the sai d part y of the 
fi.rst pa r t, the sum of Sevc nte cu Thou san d {$17,-
000.) Dollar s, as and for the purcha se money of 
the for egoing described land aud pr emises, b1 the 
following manne r, tha t is to say: 

Upon th e execution of this agreement, r eceip t 
of whi ch is hereb y aek11owledged, $1,700.00. 

Upon the closing of titl e an<l delivery of deed, 
as herein speciJied, $15,:-mo.oo. 

It is unders tood and agreed that sa id premises 
are now occupied by one Cusimo Banardo as a 
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tenant under a certain Jea;;e dated NovemiJer 14th , 
1934, for a term of one year with a privilege of 
renewal for three years. 

The conveyance und er the within agreement fa 
to be made upon the .following expressed condi -
t ions and reservations, namely, that the purc haser 
a nd the seller herein arc to jointly obtain from 
the said lc~11ant, Cusimo Banardo, a l'elcase and 
surrender of the said lease covering the within 
described premises upon the payment of the sum 
of $3,000.00 to the said te nant. 'l.'he said party 
of the first part is to contribute toward the con-
siderat ion for said release the sum of $1,100.00 
and the party of the second part is to contribute 
the sum of $1,900.00. 

It is understood and agreed that the said tenant 
shall surrender said lease and vacate said farm 
on or before Apri l 15th, 1935; and in the event 
that the parties hereto arc unable to obtain a re-
lease and ca11ccllation of said lease from said ten-
ant and have him vacate said farm by Apri l 15th, 
1935, all moneys _paid by the party of the second 
pa rt to the party of the first part herein shall be 
returned and from that <late forward this contract 
sha ll Le void and for nothing holden. 

It is further agreed that. the party of the first 
part shall have the right and privilege of entering 
upon said prem ises and removing therefrom ap -
proximately 30 tons of baled hay upon the said 
premises, and approximately 125 sacks of pota-
toes now upon said premises. 

The party of the first part recognizes that 
Joseph G. McCue is the broker in thl s transaction 
and is not obligated to pay him anY commission 
for effecting this sale. 

And it is further agreed, by the pa rt ies to these 
presents, that the said paTty of the second part, 
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his heirs and assigns, may enter into and upon 
the said land and premises after closing of title, 
and from thence ta ke the rents, issues and profits 
to his and their use. 

And it is further Agreed, by the parties hereto, 
that the said Deed of Warranty shall be delivered 

10 and received at the offices of Applegate, Stevens, 
Foster & Reusille , between the hours of ten in 
the forenoon and three o'clock in the afternoon 
on the said 15th day of April, next ensuing the 
date liereof. 

20 

30 

40 

And for the performance of all and singular 
the eovmrnnts and agreements aforesaid, ihe said 
parties do bind themselves and their respective 
heirs, exerutors and administrators. 

111 \.Vitness VVhereof, the said parties have here-
unto interchangeably set their hands and seals 
the day and year first above mentioned. 

JAMES E. D. SILCOX (L. S.) 
Loms1•: V. S1Lcox (L. S.) 
FREDERICK J. BUR GHA RD (L. S.) 

Signed, sealed and delivered 
in the presence of 

JosEPH G. ilfcCuE . 

STATE OF NEW ,JERSEY, l 
COUNTY OF }foNMO L 'l'H. 

ss. 

Be it Remembered, That on this Twentieth day 
of March, in the year of Our Lord One Thousand 
Nine\ Hundred and Thfrty-Five, before me, the 
subscriber, a Notary Public of New Jersey, per-
sonally appeared J·ames Ji~. D. Silcox and Louise 
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V. Silcox, who I am satisfied are the grantors 
mentioned in the within Instrument, to whom I 
first made known the contents thereof, and there-
upon they acknowledged that they signed, sealed 
and delivered the same as their voluntary act and 
deed, for the uses and purposes therein expressed. 

JosEPH G. McCuE, 
Notary Publ ic of N. J. 

My Commission Expires Oct. 27, 1937. 

(Notary Pu blie Seal) 

Cory OF LEr.rER. 

To: Joseph McCue: 

I do herelry repudiate any and all written agree-
ments authorizing you, to sell my farm premises , 
located in Atlantic r11ownship, J\..fonmouth County, 
New Jersey. 

SCHEDULE. 

Joseph G. McCue Agency 
Rumson, New Jersey 

Gentlemen: 

J . E . D. SILCOX. 

March 14, 1935 

In Consideration of services to be performed 

20 

•30 

by you, T hereby employ and authorize you, as my 
agent, to sell for me my farm consisting of 212 40 
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acres in the Township of Atlantic, County of :Mon-
mouth, State of New .Jersey, for thr price of 
Seventeen ThousamJ, Dollars ($17,000.00). 

In consideration of your offering my said prop-
erty for sale, I agree to pay you, upon the eorn-
pletion and execution of an agreement of sale 

10 at the said sum of Seventeen Thousand Dollars 
($17,000.00)i a cornmiRsion of 5% of the sale price. 
This employment and authorization shall con-
tinue as irrevocable for tlw full period of ten days 
from and after the date hereof, and shall continue 
thereafter until this employment and authority 
shall be cancelled by me, giving you ten days no-
tice in \vriting thereof. 

J. E. D. SILCOX, M. D. 
20 Witnessed by : 

J osePH G. lYicCcE. 

(Filed: June 25, 1935.) 

Answer to Counterclaim. 

ri1he plaintiffs, J oSEPH G. McCUE and CHA1tu;s 

E. SwEBNB:r, partners trading as ,Joseph G. Mc-
30 Une Agency, answering the defendant's Counter-

claim, say tha t : 

ANS\VER 'IO FIRST COUNT. 

(1) r1~hcy admit the allegations contained in 
paragraph l, but say that defendant was the 
owner of said premises for a long time prior 
thereto. 

40 (2) Each and every allegation contained in 
paragraphs 2, 3, 4 and 5 are denied. 
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(1) As to the allegations contained in para-
graph I, they repeat their answer to the First 
Count. 

(2) They deny each and every allegation con- 10 
iained in paragraph 2. 

(~'iled: Oct. 10, 1935.) 

LESTER C. LEONARD, 
Attorney for Plaintiffs. 

Replication. 

The plaintiffs replying to the Answer of the 
defendant, James E. D. Silcox, say that: 

The plaintiffs deny the allegations contained 
in the First, Second, 'l1hird, Fourth, Fifth and 
Sixth Separate Defenses set forth in defendant's 
Ans\'i-·er, and join issue on said Answer. 

(F iled: July 13, 1936.) 

LESTER C. LF:ON A Im, 

Attorney for Plaintiffs. 

Judgment. 

'l'his case was tried before Honornble Rulif V. 
Lawrence, Circuit Court Judge, with a jury, at 
the Mornnouth Circuit on December 18th, 1936. 

20 

30 

The said judge directed the jury to return a 40 
verdict against the plaintiffs and in favor of the 
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defendant of no cause of action, and further di-
rected the jury to return a verdict against the 
defendant and in favor of the plaintiiis of no 
cause of action on the defendant's counterclaim; 
and the jury did accordingly return a verdict 
against the plaintiffs and in favor of the dcfcnd-

10 ant of no cause of action and a verdict against 
the defendant and in favor of the plaintiffs of no 
cause of action on defendant's counterclaim. 

20 

Whereupon it is adjudged that the complaint 
of the plaintiffs be dismissed without costs. It 
is further adjudged that the counte rclaim of the 
defendant be dismi ssed . 

No Costs. 
Judgment entered and signed January 28, 1937. 

fl'l10MAS J. BROGAN, 

Supreme Court Justice. 

Clerk's Certificate, 

I, li1RED L. BLoon0oon, Clerk of the Supreme 
Court of the State of New Jersey, do certify that 
the foregoing is a true copy of the judgment en-
tered in the above stated cause as the same re-

30 mains of record in my office. 

40 

In testimon y whereof I ha ve set my 
hand and the seal of said Cour t at 

(Seal) 'l'renton , this tweniy-seeond day of 
Augus t A. D. nineteen hundred and 
thirty -eight. 

FR ED L. BLOODGOOD, 
Clerk. 
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Notice and Grounds of Appeal. 
(Filed August 4, 1937.) 

NEW JERSEY SUPRBM.1£ COURT. 

JOSEPH G. :McCuE and CHARLES 
E. SwEEN.1!,Y, partners trading 
as Jo sep h G. McCue Agency, 

Plaintiffs, 
vs. 

ActlonatLnw. 
Notice nnd 
Grounds 

of Appeal. 

JAMES E. D. SILCOX, 

Defendant. 

To Edward Farry, Jr., Attorney of Defendant, 
James E. D. Silcox. 

Sir: 
TAKE NOTICE that the plaintiffs, JoSEPIC G. Mc-

CuE and CHARLES E. Sw .Kl!.N EY, partners trading 
as Joseph G. McCue Agency, appeal to the Court 
of Errors and Appeals of the State of New Jersey 
in the last resort in all causes, from the judgment 
entered against them and in favor of defendant, 
upon the following ground: 

That the trial court erred in directing a 
verdict of no cause of action in favor of the 
defendant and against the plaintiffs, whereas 
th e court should have denied defendant's 
motion for the same and shou ld have submit -
ted th e issues to ihe jury. 

LESTER C. LEON ARD, 

Attorney of Pla intiffs . 

10 
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Service of a copy of the within Notice and 40 
Grounds of Appe~l is hereby acknowledged this 
2nd day of August, 1937. 

En WARD F ABBY, J n., 
Attorney of Defendant. 
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Stipulation. 

NEW J ERSEY COURT OF ERRORS 
AND APPEALS. 

Jo~~P;w~~:~:,0;:rt::~s 0t~:~~:: 1 
as Joseph G. McCue Agency, 

Plaintiffs-Appellants, 
vs. 

JAMES E. D. SILcox, 
Defendan t-Respondent. 

On Appeal 
from Supreme 

Court. 
Stipuh1.tlon. 

It is hereby stipul ated and agreed by and be-
20 tween counsel of the respect.ivc parties in the 

above entitled cause, listed for argument in the 
May 'l'crm, 1938, that the same be marked off and 
the cause relisted upon filing a Notice of Argu-
ment for the October 11erm of said court. 

30 

40 

LESTER C. LEONARD, 
Attorney of Plaintiffs-Appellants. 

EDWARD FARRY, JR., 

Attorney of Defendant-Respo ndent . 

I 
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Testimony. 

SUPHFJME COURT , 

MONMOUTH CIRCUIT. 

JosEPH G. McCug and CnARLES 

E. SwF.E NE Y, partners trading 
as JosEPH G. McCuE AGENCY, 

Plaintiff, 
vs. 

JAMES E. D. SILCOX, 

Defendant. 

At Law. 
Testimony 

Freehold, N. J., December 18, 1936. 

r:restirnony before Hon. RuLur V. LAwKENCE, 
Judge and a jury. 

Appc:arances: 

Srmn:vrAN A. l\iIA~NIXG, Esq. 
~'or tbe Plaintiff. 

EDWARD ll7 ARnY, Esq. 
For the Defendant. 

(Mr. Manning opens to the jury.) 

(Jlfr. Farry opens to the jury.) 

Jos1<.rn G. McCuE, the plaintiff , appearfog on 
his own behalf, being duly S\VOrn acCording to law, 
upon his oath testified as follows : 

Direct examination by 'Jl1r. M arming: 

Q. Mr. McCue, you are one of the plaintiffs in 
this action 1 A. I am. 

20 
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J oseph G. McCue, Plavntijf - Direct. 

Q. You are a duly licensed r ealtor of t he State 
of New Jersey! A. I am. 

Q. Ilow long have you been in the rea l esta te 
business? A. Since 1924. 

Q. Your place of busin ess is located where ! A. 
In Rumson, New Jer sey . 

The Court : You hav e dealt with him as 
a r eal estate agent ! 

1\fr. Farry: Yes, sir . 

Q. At the time of thi s action, or rathe r , at the 
time this action was started you were tra ding as 
the Joseph G. McCue Agency . A. 'J'hat is rig hl. 

Q. And at pre sent you ar e by yourse lf ! A. 
Yes. 

Q. In the ear ly part of 1935 did you have oc-
casion t o meet wi th the defendant in this actio n 1 
A. I did. 

Q. What happened ! A. I showed hi s property, 
which was offered for sale at twenty thousan rl., 
verbally, bu t no written agreement, and a littl e 
later on I went to Dr . Silcox, thl ! owner, Ulld made 
him an offer of fifteen thousand dollars, which he 
would not accept, but finally he agreed to accept 
seven teen thousand dollars. I did not ass ur e him 
I could get that price or no t ; I wanted ten days 
time in whjch to cleat wit h my prospect, and at the 
same time du ring which to be sur e that I could sell 
i t at sevent een thousand, if he would care to buy it 
at that price. I asked Dr. Si lcox if he would give 
1ne a wri tte n authorization at such a figur e, and 
he consente d. I th ereupon dr ew a. writte n aut hor i-
zation, whereby he authorized me to sell the farm 
within ten days for seventeen thousand dolJars , 
and on which price h e would agr ee to pay me a 
commission of five per cent. 
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Q. 'l1he Doctor signed that authorization 1 A. 
He did, in his home, in his office. 

Q. I show yon ,vhat purports to be an authoriza-
tion, dated March 14, 1935, directed to J oscph Mc-
Cue Ageney, and bearing ,vhat purports to Le Urn 
signature of J.E. D. Silcox, :M. D. .A,. Yes. 

Q. 'l1lrnt is the original'! A. Yc:-i. JO 

By the Court: 

Q. Was lhat signed in your presence! A. Yes. 

'l-1l1e Court: It may be marked. 

(Paper shown to defense counsel.) 

Mr. Farry: No objection. 

(Paper rnark(!d in evidence Exhibit P-1.) 

The Court: Head it to the jury. 
}fr. :Manning: (Reads to the ;jury.) 
'' Anthorizntion dated :1Iarch 14, 1935. 

J·oseph G. McCue Agency, Rumson, New 
.T crsey. (}enLlcmcu. In consideration of 
services to be performed by you, I hereby 
employ and authorize you, as my ageut, to 
sell for me my farm consisting of 212 acres 
in the 'l1ownship of Atlantic, County of 
Monmouth, State of ~cw .JcrsPy, for the 
price of Seventeen Thousand Dollars ($17,-
000.00). 

Tn consideration of your offering my 
said property for sale, I agree to pay you, 
npon the completion and execution of dn 
agreement of sale at the said sum of Sev-
enteen Thousaud Dollars ($17,000.00), a 
commission of 5% of the sale pri(',e. 'rhis 
employment and authorization shall con-
tinuP as irrevocable for the full period of 
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ten clays from and nft.e1· the date hereof, 
and sh~ll cont inu e thereafter nntil thi s em-
ployment and authority s1iall be cancelle d 
by me, giv ing yon ten days notic e in writ-
ing· the re of. J. E. D. S ilcox, )L D. Wit-
nessed Uy Joseph McCue." 

(Paper pai,se d aroun<l among jurors .) 

By :Mr. :Manning: 

Q. After you received that authorizat.ion ,vhat 
did you do with reference to cffoct.iug the sa le of 
t]1e property! A . I commun icated with my pros-
pect and aft.eT seve ral visits T fi.uall y was able to 
get him to pay seventeen thornwnd dollars cash 
f:or the Dr. Silcox pro pert y, the farm . So 1 went 

20 to Dr. Silco.x's home and told him so, and t l1cn 
he 8aid "\Ye ll, :\.fcCne, you know there is a ten -
ant there" and he br oughl out a lease which I 
th ink had a year to rnn, with the privi lege of re -
newa l for two years, at the nominal sum of six 
or eight hundred dollar s a ,vear, not over 11ine 
hnndred, and he said "VVe have got to do some-
thing about that". H e saitl "l will run over 
and sec this Italian f_armcr and see what I can 
clo about it". 

30 Q. Do you recall the tena11t's nam c1 A. Co-

40 

simo Bernardo. And at that time he mentione d 
he thought he could ge t h im released fo r th ree 
hundred doUars, beca use it wns carlv in March 
nnd he ass umed he had no crops plant~d outtloon,; 
and had not gone to any great expense . Afte r -
wanls, after visiting the fa.rm he found out-

Mr. ·Manning: You cannot test ify as to 
tha t. 

I 



Jos eph G. McCue, Plainfij}'- Dir ed. 

By the Court : 

Q. Lat er on dld he eommun ica le to you? A. 
Yes, he did. 

Q. 1Nhat <lid he say 1 A. He sa id he ,va.o:i 1m-
nblr, to do any th ing with t ]iat farmer, he ,vould 
not listen to reason . Then I suggested ped 1a ps if 10 
a fr iend of th e far mer's, Mr. Sardcllo, who wa s 
interpreter fo r him anrl a fri end, got in touch 
wilh us, or met D r. Silcox over there some day, 
maybe be could assist . So we met on a certain 
after noon, l th ink i t was Sat urd ay, but I did not 
arr ive there unti l some time afte r the Doctor 
had been there, and he was away dow:n at the 
end of the far m talking to the lt.a lian fa rm er. 

By the Cour t: 

Q. Who waH away down at th e encl of the fa rm 1 
A. Dr . S ilcox. He ha d been away down ot the 
end of Lhe far m, talking to the Itali a n fa rme r, 
and he cnmc back alone an<l rnet me tlwre. He 
8n.id "McC ue, I ca.1mot do any th ing with that 
fellow, I have offered him eleven hun<ln,c.t dollar s 
anr.1 th nt is as much as T will pay, I. will not pay 
any more." Up to that st age 110 mentio n had Ueen 
made of no t pay ing me the commission agreed 

20 

upon in tha t contra ct. 30 

.By ),fr. Man ning: 

Q. Tl.Jen whal }iappencd? A . .Mr. Sarde llo w1:1:s 
on the sceue, over at the hou se, tal king to lhe 
fa rmer's wife, and he came out arnl I Uelieni went 
down to U1e field. 

:.\fr. Farry : Is this in tht) prei:;cnce or 
the Doctod 

40 
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.!osez,h G. illcCue, Pla-in{iff - D-irect. 

By thf! Court: 

Q. Sardcllu came out ancl wont down in the 
field. ·what l,appcncd after tha t! A . Mr. Sar-
deHo talked to the farmer and after Mr. Sardello 
could not get him to lo,ver his fig-urr. and give a 
re lease I said to Dr. Silcox, "Gee, you ki1ow T 
would a lmo~t be will ing to see my commission 
g·o rath(~l' than have this happen", ht<0a11se I had 
sold an adjoining farm to :Mr. Burkhardt, but 
I did not tell Dr. Silcox that. I ·would be a very 
stupid Teal estate broker to tell that, but I think 
Dr. Silcox got some word--

The Court: I do not subscribe to your 
theory, hut looking at it from a practical 
standpoint-- Go ou. 

A. (con t inued) T think Dr. f·rncox heard after-
ward that I had sold it and that this was a man 
of considerab le means- -- -

Mr . ]'arry: I object, your Honor please. 
rrhis is going too far afield. 

Q. Yes. What happened! A. I said "I tell 
yon what T will do, Doetor, I will go see my man 
and see if he will do anything about it." :Mr. 
Burkhardt finally consented to pay the additional 
nineteen hundred dolla rs necessary with Dr . Sil-
cox's eleven hundred Lo get the farmer off. 

Q. That made three tho usan d¥ A. Y cs, your 
Honor. That made tl te actual purchase price of 
the farm eighteen thousand nine hundrr,d, instead 
of seve nt een tho usand, as he thought he was buy-
ing it for, through my authorization from the 
owner. So--s ha 11 I continue 1 

Q. Yes. \Ve want to know ho,v that sentence 
got in the agreement by which you forewent your 



35 

J oseph G. ilfcCue, Ptaint·iff-Di.rect. 

commisRion . A. T was quite elate<.l to think he 
would pay a premium of nineteen hunched dol-
lars above the asking pr ice, and I went to my of-
.fice nnd cnlled Dr. Si lcox to tell him 1:h<: good 
news, and I thought the matter was going to be 
brou ght to a cloR(!. ~fuc h to my surpri se he ~mirl 
"McC ue, I have been thinking that thing over 
since I saw you this aftern oon. I cannot afford 
to pay th e farmer eleven liundred dollar s nnd 
you your commission; tha t will only give me 
about fifteen thou sand do)lars. " I sc\id "Doc tor, 
I nm amazed at such a sta temen t. Tn th e pr es-
ence of my wife, or wher e ~he could hear tlH' 
convcr ~ation, you openly stateJ you agrerrl to 
pay the £arm er eleven hm1clrecl dollars, and no 
mention was mride tha t you refu sed to pa_v me 
my commissi on'' in re ply to which be stated "I 
didn't sig'n an ything to that agr eement " and I 
ii, tlun st ntrd that I ,vas su rpri sed to hear n mnn 
in th e medica l p rofessj on resort to such tac tics. 

By Mr. Manning : 

Q. Did th e pnr t ies ultim atel y get toget her and 
entr.1· into a contra ct of sale ! A. Yes, they did. 

Q. " 7hen ,vas that t A.. Around Jfnrc h twen-
tiet h; I think it was on tha t dat e. On the four -
tee nth I was give n a wri tte n au thor izat ion for 
ie11 da ys nuil six days afterward I had got ten a 
pur cha ser to pay a pr emiu m of nineteen hu nd red 
dollar s iu excess of the actua l purc lrnsc price. 

Q. Wns an agre ement act ually ente re d int o 
tl1at clayl A. Yes, it was. 

Q. A eunlrac t of sa1"1 A. Yes, a cont ract of 
sa le. 

Q. Fo r how much T A. Seventeen thousand 
dollars. 
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.Joseph G. "llfcCtrn, Plaintiff - TJired. 

Q. And the parti es signed it7 A. Yes, they d id. 
Q. Did that agre ement provide for tlie pay -

ment of seve11tccn tho11sanrl dollar s down ? 

'rhe Court: TJ10. ngrccrn ent speaks for 
itself. 

10 Mr. ~•arry: l have a copy of it, if the 
Cour t please. 

Mr. Manning: Th at is the defendant's 
case. T can not pnt it in now. 

'l'h e Court: Th e best evidence is the 
agreement ilsclf. You can call upo u lhe 
other side to produ ce a copy, if yon so de -
sir e. 

Q_. rrhcreai ter did title pass from Dr. Silcox 
20 anO his wife to your c1ie11t f A. Yes, it did. 

30 

40 

}fr. .B'any: If you r Honor please, I 
th ink that is not th e µ.roper manner of 
prov ing the passing of t itle. 

'l'he Court.: Techni ca1Jy th ey shou ld pro-
duce, the reco rd but thc:re is no qrwstion 
that Burkhardt got th e prope rt y nnd er the 
agreement of sale. 

By th e Court: 

Q. Js that correct ~ A. Yes , sir. 
Q. "\¥her e did t itl e pass 1 A.. In ::\fr. Fo ste r' s 

office. 
Q. Were you there when title passed 1 A. \.Ve 

met in U1e mor ning and Mrs. SHcox ha<l to go 
some pl ace and 1 took the deed and acknow lcdg~ 
ment to the home of her friend in Keyport, and 
the Dodor also sig·ned it. 

Q. "\Vho drew the agr eemen t.1 A. Appleg ate, 
Foster and Beusille, in Red Hanle 
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Jos eph G. McC-11.c, Plaintiff-Cro ss. 

Q. VVho gave th em the instrn<',tions? A. I thi nk 
the purchnscr. T may be mistaken aiJont that. It 
may be tha t Mr. Farry as att orn ey for the seller 
dr ew tJie cont rad of sal e, bu t I believe it \VR.S 

drawn by Appk:gate, Foster and .Rcusil \c from 
the new description. 

Cross cxmni1w,tion by ~i1tlr . Farry: 

Q. You say you think maybe I drew t hat eon-
trnc tl A . Po ssibly. 

Q. Don 't you know as a ma tte r of fact you 
stayed there and waite d aro und R.cd llflnk and 
went back lo see Bill Foster and got the cont racl 
your self? A. l r emember going back to his of. 
fice for i t. 

Q. Do yo u remc\mbcr yon had to wait uu til the 
afternoon, it was not complete d in the morning 1 
A. Yes, that is l'ight. 

Q. There was nothing about me drawi ng thut 
contract. A. His almost two years, and it is cus~ 
toma ry - -

Q. I am not asking you what is customary. You 
kuow as a fact the agreement was drawn Ly Mr . 
Foster in his office. A. It was either ::\fr. Foster 
or Mr. Reus illc. 

Q. You know where Mr. Fo ste r 's office is in the 
firm l A. Yes. 

Q. You remember being in l\.Ir . Ji~oster 's office 
ou the <lay the contract. was drawn 1 A. Yes. 

Q. You remember that Dr. an<l M,·s. Silcox 
were there 1 A. Yes . 

Q. Who else was there beside Dr. and Mrs . 
Silcox ~ A. 1\fr. Foster and his secretary . 

Q. An d yourself and myself! A. Y cs. 
Q. You rememb er that! .A. I do. 
Q. An d you remem ber we told Mr. ~,osler tl1e 

terms, so it would be incorporat ed in th e agree~ 
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J oseph G. McC·ue, Plaintiff -Cross. 

ment you were going to get that afternoon? A. 
You ar e referr ing to the deed, aren't you 1 

Q. I am speaking of the contract dated the 
twentieth of March . A. Yes. 

Q. And you remembe r you sa t there anu told 
Ml'. b1 oster about some of the th ings to go into 
th is agreement ! A . I have no recoll ection of 
te lling him anyt hiug about what was going in the 
ag reement. 

Q. Do you recollect telling him about how the 
little clause tha t you were to get no commission 
was to be worded ? A. ~o , I don 't remember that. 

Q. You remember gett ing the contrac t from 
him 1 A. Yes. I got it to ha ve Dr. and Mrs . Silcox 
and }ir. Burkhardt sign it. 

Q. You were a nota ry public at the tim eT A. 
Yes. 

Q. And you know what a per son must do before 
they sign before a notary 1 A. Y cs. 

Q. And you did it in each case when Dr. and 
Mrs. Silcox signed ? A. Yes. 

Q. A:nd a lso when Mr. Burkhardt signed I A. 
Yes . 

Q. And you know that this clause appears in 
the agr eement, which you r ead to th em, that the 
party of the first part r ecognizes that Josep h 
:McCue is the broker in thi s transaction but is not 
obliged to pay him any commi ssion for effecting 
this sale! A. I did not read th e con tra ct to them , 
I gave them each th e contract to read them selves, 
which they did. 

Q. You did not r ead it to them or explain it to 
them 1 A. Anything th ey as ked I exp lained. 

By the Court : 

40 Q. Did you know that wa s in the contract ! A. 
Yes . 

I 
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Joseph G. McCue, Plaint iff -C ross. 

By Mr. Farry: 

Q. Knowing that clause ,vas in the contract you 
knew also that you were supposed to affix your 
signature to that paper after you received the 
signatures of the seller and of the buyer. A. No, 
I did not. 

Q. But even though you knew that this little 
clause was in the re you as a notary public took 
it around and had all the others sign it. A. I 
knew the clause was in the contract. 

By the Court: 

Q. VVhy didn't you protest against a thing of 
that kind being put in ·1 A. Your Honor, when 
that clause was put in, in :Mr. l!7 oster's office, Mr . 
Foster said to me, "What do you think about 20 
that"--

By Mr. J17 arry: 

Q. Was Dr. Silcox the re at the time ! A. I am 
qUite sure he ,vas. 

Mr. Farry: I think it should be specifi-
cally stated that Dr. Silcox was there at 
the time to have anything binding upon the 
Doctor. 30 

The Court: Yes, that is true . 

By the Court : 

Q. When you said to Foster "What do you 
think about that clause'P' was the Doctor pres-
ent T A. He was. 

Q. What did Foster sayl A. Mr. Foster said, 
"What do you think about that, how does that 
.suit you, Joe7" I said, "-'- guess it will have to 
be," but after the contract was signed Dr. Silcox 40 
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.Josevh G . .itlcCue, P laintiff - C-ross. 

-I had to rece ive or mak e a teleph one call in the 
acljoining office, Mr. Ste vens. Dr. Silcox came 
in and put his arm arou nd my i:ihouldcr and sa id, 
' ' Mc Cue, I don't like the way this thing is going 
through, I don't want to work an inj ustfoe to you" 
and intimated that he wa s obligate d to me to some 

10 extent and that he would pay part of it perh aps. 

20 

I was quite upset at the time and told him very 
fra nkly what I thought of his method of doing 
business and thereupon we parted. 

By lf r . Farry : 

Q. After that you came back into Mr. Foster's 
office where the r est of us were gath ered. A. l 
did . 

Q. And you said, " All right, draw the agree-
ment up, we will put it through that way." ..i. 
I di<l not say anythi ng at all. 

The Court: Have you a signed copy of 
that agreement ·J 

Mr. Farry: Yes, I have, your H onor. 

Q. I ask you if this is your signa tur e as a wit -
ness an<l also as ihe notary ta king the aclrnowl-
edgment f A. It is. 

30 Q. Turn to the rear and see if that is you r sig-

40 

nature ta king the acknowledgme nt on this side! 
A. It is. 

Q. And that is th e contract th at had the little 
c.lause iu that you were to rece ive no commission 
for effecting this sale. A. It is the contract be-
tween Dr. Silcox and Mr. Burkhardt effecting the 
sa le of the property. 

}fr. Farry: I ask to have this paper 
rnarke<l for ide ntification, your Hono r. 

'rhe Court: It may l1e so mar ked. 

(Paper mark ed for ide ntification Id. 
D-1.) 
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.Joseph G-. ,3/lcCue, Plaintiff-Cross. 

Q. You did have an original agreement with 
the Doctor as far as the sale of seventeen thou-
sand dollars, on which he was to pay you a com-
miss ion of five per cent 7 A. Yes. 

Q. So according to your mvn testimony there 
is no doubt that the sale did not go through in 
strict accordanec ·with the contract between you 10 
and the Doctor! A. So far as I ,vas concerned. 

Q. I am asking you, from your own testimony 
as already given there is no doubt that the sale 
di<l nut go through in strict acco_r<lance with the 
terms set forth in the written agreement between 
you and the Doetor on March 14, 1935,- that is 
true, isn't it? A. Yes, it did go through in ac-
cordance with the terms of the contract. "\Jilhat 
was done aside from that was not a part of the 
contract. The contract was performed as drawn 
for seventeen thousand, and that is the price I 
was authorized to sell it at. 

(l And what was done afterward was done ac-
cording to the new agreement between you and 
the Doctor. A. Voluntarily by the purchaser . 

Q. Did the farm sell for seventeen thousand 
dollars! A, Yes. 

Mr. I11arry: J-T ave you the original agree-

20 

ment! 30 
(Handed to counsel.) 

Q. In the original agreement I call your atten-
tion to the fact that there ,1rns nothing said about 
deductions or contributions on anyone's part. A. 
That is correct. 

Q. And I am refening to the one dated March 
fourteenth, is that right.1 A. That is correct. 

Q. According to your testimony you seem to 
think the Doctor recdvcd eighteen thousand nine 
hundred dollars for his farm. A. Actually . 

40 
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Q. Why didn't you bring a suit for commission 
on eighteen thousand nine hundr ed f ll. Because 
I was not authorized to sell it at that price. It 
vms a volw1tary verbal agreement. on the part 
of the purchaser to pay more than was agreed 
upon. 

10 Q. 'l,hen the sale price was eighteen thousand 
nine hundred l A. Not according to the agree-
ment. 

Q. But according to your testimony the sale 
price was eighteen thousand nine hun 'dred, that 
is, the contract price ? A. No, ihe contract price 
is in the contract. 

Q. Do you remember what time of day or eve-
ning it was you had thi s agrecme11t signed at 
Doctor's home ? A. I don't r ecall. It was either 

20 in the afternoon or evening. It is almost two years 
ago. 1 know it was in the afternoon :Mrs. Silcox 
signed it. 

Q. rrhc authorization was prepared by you and 
brought to the Doctor's home, was it notf A. 
The authoriza tion I distinctly recall was signed 
hy Dr. Silcox in the early evening in his office. 

Q. It was drawn by you I A. It was. 
Q. Who requested ibis Mr. Sardello to go up 

to Burkhardt's farm ! A. Mr. Sarde llo was a 
30 fr equent visitor on the farm --

40 

Q. I didn't ask you that, I asked you who re-
quested that Sardello go to the farm ! A. I don't 
know or don't 1·ecall. 

Q. You sa id Doctor said somet hing to you 
about "Joe, I don't want to work this injustice 
on you" and that he would like to pay part of tbe 
commission. A. No, he didn't say that. He sa id, 
"I am going to make this thing right." 
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William E. Foster, for Defendant~Dircct. 

By the Court: 

Q. Is that all he said¥ A. He said, "I don't 
like the vvay this thing is going through, I don't 
want to work an injustice on you." He had his 
arm around my shoulder and he said, "I am going 
to make this thing right" and he intimated he ,vas 
going to pay me something. 

The Court: Mr. Foster is here. If you 
want to put him on I ,vill all O\V you to inter-
rupt. J\fr. Manning have you any other wit-
ness you ,vant to put on 1 

)fr. Manning: .Just formal proof of the 
deed. 

Th e Court: It is stipulated that the prop-
erty was conveyed pursuant to the written 
agreement of sale prepared by :Mr. Foster 
to a Mr. Burkhardt. 

Mr. Farry: I would like to make a mo-
tion, if the Court please. 

~I.1he Court: Put Mr . Foster on. I think 
I will hear the defense an;yway. You re -
serve your right to move for direction. 

\Vn ,LIA"M E. FosTER, a witness produced on be-
half of the defendant, being duly sworn accord-
ing to la,v upon his oath testified as follows: 

Direct e.1:a11iinlition by ~Mr. Farry: 

Q. You are a practising attorney in the Bor-
ough of Red Bank! A. I am. 

Q. I call your attention to the twen tieth day of 
March, 1935. A. Yes. 

Q. At your office on that day were present Mr. 
:MeCue, Doctor Silcox, Mrs. Silcox, and myself. 
A. rrhat is correct. 

10 
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Q. At that time was a certain agreement <lrawn 
under your supervisio n 9 A. That's right. 

Q. I show you an agreement and ask if this is 
the agreement drawn by youi A. Yes, sir. 

Q. And that agreement contains the stipula-
tion that McCue is to receive no commissions 

10 under the salef A. I have not seen it since that 
time. 

20 

By th e Court: 

Q. Look at it. A. (Paper handed witness who 
examines it.) 

Q. In the last paragraph, is that right! A. 
(Witness examines latter part of paper.) 

By :\fr. Farry: 

Q. That is correct! A. That is correct. 
Q. Ther e was some discussion prior to the t ime 

that was put in? A. Yes, there was. 
Q. A discussion between Doctor and Mr. :1fo-

Cuc! A. Yes. 
Q. And Mrs. Silcox and yoursCH and myself ? 

A. Yes. 
Q. Can you tell me what Mr. McCne had to say, 

if anything, regarding the insertion of that par-
30 ticular statement in that contracU A. (No an-

40 

swer.) 

By the Court: 

Q. How did it come to be put there ! A. We 
sat there , J udg-e Lmvrence, and I had either dic-
tated or indicated to my stenographer what was 
to go in the ,vholc eontrac t, and af ter that had 
been done some discuss ion took place between 
MTS. Silcox and her husband, as I recall, about 
the fact that Mr. :McCue ,vas to reeeive no com-

I 
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rnisi,ion on thi s sale. She said she did not wnnt to 
selJ. I sa irl. to her "T here is no sense of prepa r-
ing thi s thing if you ar e not going to sign i t " and 
she said , "All right , prep ar e it" but she did not 
think he was gett ing enough for it. 

Th e Court: Woma n-like. 

By the Court: 

Q. Af ter Mrs. Silcox sa id that to her husband 
about the commissio n- A. Then, as T recall Mr . 
F arr y sai<l " l th ink if it is going to be a fact that 
]\h ·. \ foCue gets no commission it should be in 
the contr act". I don't recall Dr. Silcox saying 
any thing a t the time. He turned to Mr. McCue 
and said " I sn ' t that right ?" and my recollection 
is tha t Mr. )fo Cue shTugged his shoulders. 

Q. His a tt ention was called to it ! A . Yes. Then 
as I r ecall Mr. Farry dictat ed to my stenographer 
th e pa rag raph just refe rre d to . r11he 8tenogr apher 
left the room to get to work. 1:ehe whole thin g tOok 
p lace aro und eleven o 'clock in ihe moruin g. Th e 
quest ion arose when the contract would be signed. 
1 t is quit e lengt hy and I est imate d i l woul<l ta ke 
an hour to type . 111rs. Silcox ha d an engagement 
f or luncheon or brid ge and she said she would not 
stay. It was then arra nged tha t Mr . McCue was 
to take the contra ct to the Doctor 's office and 
have him sign, and he t ook the addr ess of thi s 
luncheon or br idge par ty and he was going to have 
her sign it there. The other tel ephone ra ng for 
.Mr. Fa rry, or for some r eas on he left the room:. 
:\fr . McCue had previ ously left the room, l think 
he went to tclcphone,- one or the other , there was 
some que stion about the telephone and I told them 
Uiey could go into an extr a room which was un-
occupied. Dr. and ~fr s. Silcox remained in the 
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1-Villimn E. Poster, for Defendant-Cross. 

room . Mrs . Silcox turned to me and said "Isn't 
i t mmal that a broker gives up his commiss ion in 
a case like fhis Y" I said that it was most un-
mmal, but if that was their arrangcmr.nt all rig ht. 
\\Tith that Dr . Silcox stoo<l up and said "\V here 
is Mr. :M:cCue?" and I said "He went out through 

10 that door, he is probably telephoning" and be 
said '' I am going out and see McCue an<l fix this 
up." .A.s I recall she did not say another word, 
she acted angry about the whole thing. I left for 
my lunch and I don't think I ever saw the people 
in the group again. 

20 

30 

Q. Did you draw the deed1 A. It was drawn 
in our office. 

By:Mr. Fan-y: 

Q. \Vhat was the arnmgcrnent RO far as Mr . 
l\foCue signing1 A. I remember he shrugged hi~ 
shoulders af ter you suggested it, an<l I remember 
fiomc ~onvers at ion was had by you or Mrs . Silcox 
as to whether tha t was not all right, and as I re-
call he shrugged aga in and either said "a ll right'' 
or "0. K." 

Q. That is as to the fact that he was (o sign it 
too T A. That is right. 

C-ross exanii'nation by Mr. 1l1annimg: 

Q. Whom did you represent at the time ! A. 
Mr. Bur khard t . 

Q. And Dr . and i\frs . Silcox were represented 
by Mr. Farry! A. That is right. 

Q. \Vas there anybody there representing Mr. 
McCuc! A. No, he was there by himself. 

Q. After Mr. Farry suggested that that clause 
be put in the contract did he also suggest that 

40 YicCue sign anything! A. I could not tell you 
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Dr. Jmnes E. D. Silcox, Vef cndanl - D·irect. 

when it was sai d, but there was something said 
abou t something being Rigned by Mr. 1\foCuc. 

Q. Diel :Mr. McCue sign it in your presence? A. 
No, he d.id not. 

DR. JANrns E. D. Sn ,cox, the defendant, appe ar - 10 
ing in his own behalf , being duly sworn accordi ng 
to law, upon his oat h testified as follows: 

Di.red c.1:ar11,i11,a.tinn by _ilfr. Farry: 

Q. Doctor, you arc the defendant in this case 1 
A. Yes. 

Q. You reside in Keyport! A . Yes, sir. 
Q. Now, Doctor , calling your attention to the 

original authorization wherein you au thorized 
Mr. McCue to sell your farm, will you tell the 
Court and jur y just how it was that you came to 
sign that autho rization on March fourteenth 1 A. 
Ho,v I came to sign it? 

Q. Yes . A. I gave him authoriza tion to sell 
the farm. 

Q. Did Mr. McCue come to you or did you go 
to him in reference to selling the far rri1 A. H0 
came to me. 

Q. What did he say when he came? A. If I 
remember r ight he said '' I have a buyer for your 
farm.'' 

Q. Did he tell you how much th is purchaser 
would pay? A. Seventeen thou sand dollars. 

Q. I s that the first figure he told you, seventeen 
thousand! A. (No answer.) 

Q .. Mr. Mc.Cue came t o you and said he had a 
purchaser for your farm. A. Yes. 

Q. Did he tell you how much the buyer would 
pay you for your farm 1 A. Seventeen thousand 
is on the agr eement. 

20 
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Dr. Jarnes E. D. 8'ilco:r, Defendant-Direct. 

Q. Did he say m1ything to you about a price 
before you arrived at seventeen thousand dol-
lars? A. He sent me a telegram in Florida offer-
ing me ten thousand dollars for the fann, first 
start off, an<l I io]d him I thought ii was a joke 
to offer l:fm fhousand dollars for a twelve aere 

10 farm, and I think he sent me another telegram a 
few day::: aftt)r, offering me twelve thousand rlol-· 
lars, and I sent a telegram back I ,vould not think 
of taking twelve thousand :for the farm, and \Vhen 
I came home he offered me fifteen thousand dol-
lars. He came to see me and I told him I ,vanted 
hventy thousand do1lars for the farm, and then 
he came hack and offered me seventeen thousand 
dollars cash for the farm and I signed the~ agree-

20 
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ment. 
(J. You were then to pay him five per cent on tlw 

seventeen thousand dollar sale. .A. 'fhat 's right. 
(J. \Vhere was this agreement or the authoriza-

tion signed 9 .A. In the front waiting room in my 
ofiice. 

Q. Prior to the signing of this agreeml~nt or 
the authorization, was there any conversation con-
cerning the farm itself! A. (No answer.) 

By the Court : 

Q. What about the tenant! A. I told him I 
had a tenant on the fann who leased the farm 
a11d his lease did not run out until next .T uly. 

By Mr. Farry: 

Q. What did he say concerning the tenant'/ A. 
I said, "T suppose he will have to be paid to get 
him off" and he said "Don't bother about that, J 
·will take care of that." 
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Q. \'Vas there anyone present when thi s con. 
versation took place ! A. My v.ife and daughter 
were in the sa me room, in the library. 

Q. After you told him about the tenant did he 
still want you to sign the agreement authorizing 
him to sell the farm ! A. Yes. 

Q. An<l you did sign it? A. Yes. 
Q. But before you signed it you expla ined to 

him, I underst and , about this tenant and the neces. 
sary release ? A. Yes . 

Q. Th en you signed the authorization. A. 
Then l sig ned the aut horizatio n. 

Q. What occurred next ! A. He called me up 
on the 'phone and sa id--

Q. About how long was that after you signed 
the nnthorization f A . .A. few days afterwar<l; 
I don' t remember the date. 

Q. \Vhat was the conversat ion 9 A. He called 
me up on the 'phone and told me something about 
me paying nine teen hundred dollars, the man 
want ed three thousand dollars to g·et off the farm, 
and I was to pay nineteen hundred dollars. I 
said "I wonld not think of such a thing , send me 
my papers back and the Ueal is off." Then he 
called me again and told me be would meet me at 
the farm the next afternoon between th1·ce and 
four. I met him up ther e and he says "I wiB tell 
you. I have a sa le for two othe r far ms and if I 
cannot ma ke a dea l on your fa rm T will lose th e 
sa le of t he other two. '' Il e sa id '' I will make a 
propos ition to you. I will sacr ifice my commi.s-. 
siou if you will pay the eleven hundr ed dollars to 
the tena nt to get oiI the farm and Burkhardt will 
make up the difference between eleven hund1·ed 
dollars an d three thousand.'' I think the agree -
ment was drawn up to ihc effect. 

20 
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Dr. Ja mes E. D. Silcox, Dcfendant - D-i-rect. 

By the Court: 

Q. You agreed to do that ! A. Yes, I was sat-
isfied to do \hat. 

By Mr. Farry : 

Q. \'Vas there anything ahout your paying him 
a commission't A. H e told me he ,voulcl sacrifi ce 
his conunission. 

Q. Tn accordance with, or with that agr eement 
in mind, what did you do next, A. (No answer.) 

Q. Did you have the agreeme nt dr awn ¥ A. 
\.Ve liad the agreement dr awn at Mr . Foster's 
office. 

Q. Who requested th at you meet at Mr. Fos-
ter's office! A. Mr . McCue. 

Q. And you met down there! A. Yes. 
(l And the agreement betwee n you and Mr. 

Burk har dt was drawn , is tha t correct1 A. Yes. 
Q. I show you this agreem ent and ask if that 

is the one you refer to? A, I t is. 
Q. That is your sign atur e! A. That is my sig-

nature. 
Q . .. A.n d this is Mrs. Silcox's signature! A. 

Yes. 

The Court : There is no doubt about 
that ; you ne~d not waste time , 

Q. At the time you were a\ }fr . Fo ster's office 
<lid thi s idea of Mr. McCue r eceiving no commis-
sion aga in come up ? A. Yes . 

Q. What was said in Mr. },ostcr' s officei A. 
The same as the agreement reads. 

Q. Not the agreement, but what was said7 A. 
1l1lic only thing he said was he wo11ld sacrifice his 
commission to make the sale. 
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By the Court: 

Q. And it was put in the agreement! A. Yes, 
it was put in the agreeme nt. 

Q, Did you say at tha t time you were ROI.TY nnd 
would fix it up with · him! A. No, I did not say I 
would fix anyth ing up. I told him thai was liis 
own proposition as to sacrificing his commission. 

By llfr. Farry: 

Q. As a re sult of your pay ing eleven hundred 
dollars to the tenant , how much less did you re-
ceive than you would have gotten under the fir st 
agreem ent! A. I got fifteen thousand nin e hun-
dred, bui the agreement was I was to get seven-
teen thousand cash. 

10 

Q. Kow, Doctor, it was discussed at the office 20 
of Mr. Foster that this notation or statement con-
cerning no commissions was io go in ihc agree-
ment, is that right! A. Yes. 

Q. v\t'bat was l\:ir. McCue to do concerning that 
agreement? A. He was to sacrifice his commis-
sion. 

By ihe Court: 

Q. He brought it to you later and asked you to 
sign it ! A. Yes. 

Q. And then he got your wife's signa ture ! A. 
Yes. 

Q. And then it went back to Mr. Fo ster's office! 
A. I assume so. 

Q. And later on you signed the deed f A. l 
did. 

Q. And you got fiftee n thousand nine hundred ! 
A. Yes, deducting the eleven hundred. 

Q. You deducted the eleven hundred from the 
seventeen thousand. A. Yes , because --

80 
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Dr. Jarnes E. D. Silcox, D efenda,,nt-Oross . 

By Mr. Farry: 

Q. What was said by Mr. }foCue about signing 
the contract i A. He was to get the contrac t and 
bring it to :.\frs. Silcox and myself, and he was to 
put his signat ure on it , too. 

Q. Th en you did convey the pro perty. 

The Court: Yes, Uon't waste nny more 
time on it. 

Cross examination by Jf1·. 111anning: 

Q. "\Vhat was the conversation you and Mr. 
McCue had when this matter of commissions came 
up ! What did he actually say to you ! A. When 
was this ? 

Q. When the matter of commissions first came 
up either by you or by } fr. McCue. A. (No an-
swer.) 

By the Cour t : 

Q. Befo re you signed 1110 agreem ent for fifteen 
thousand nine hundred or seventeen thousand 
less the eleven hundred . A. Yes. 

By Mr . Manning : 

30 Q. What was said between you when this mat-

40 

ter of tenancy came up 1 A. Him to get the ten-
ant off. I told him I had a tenant on the farm 
tha t had a lease and had to be take n care of, and 
Mr. McCue said to me HYou won 'L have to bother 
about that, I will take care of that." 

Q. You mean Mr. McCue would take care of 
your tenan tT A. I told him tha t in my office an d 
he sald "Do n 't bother abont thnt, I will take care 
of that ." 
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Q. This man was your tenant, and you mean to 
say that Mr. Mc.Cuc offered to take care of your 
tenant? A. Yes, as far as getting off the farm. 

Q. Doctor, you told }fr. McCue you could get 
rid of that tenant for three hundred dollars, 
didn't you? A. No, I didn't kn°'v what he 
wanted. Mr. McCue said he would take care of it . 

Q. Did you expect Mr. McCue to pay that man 
to move1 A. That was his proposition, that he 
,vould sacrific e his commission to get the property 
because of thos e two other farms. 

Q. Where did you hear about those other two 
farms1 A. Mr. McCue told me "If I don't get 
your farm I will lose the commis sion on those 
other two farms.'' My wi t'e was sett ing there 
with the door open and heard him. 

Q. As a matter of fact didn 't Mr. McCue say 
to you when the matter of tenancy came up, "I 
would rat her lose my commission than sec this 
deal fall through"7 A. ~o, ·he didn't say any -
thing about "rather." Ile said "I will sacrifice 
my commi ssion to put this deal through." 

Q. Didn' t you yom·self go down to see this 
tenan t and have a conversation with him 7 A. 
Yes, with Mr. McCue. 

Q. No, didn't you offer the tenant eleven hun-
dred dollars 1 A. I nevel' offered him a penny. 

Q. When did the matter of three thousand dol-
lars come up that the tenant wanted 7 A. The 
three thousand dollars! 

Q. Yes. How was that arrived at? A .. I 
don't know. I know I paid eleven hundred to the 
farmer to help get him off there. 

Q. Did you als o know that Mr. Burkhardt paid 
nineteen hundred'? A. Yes. And I also know 
Mr. Burkhardt wanted me to pay that nineteen 
hundred and I told Mr. McCue to send my papers 
back, the dea l was off. 
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Dr. James E. D. 8'ilcox, Defenda1J1,f-- Cross. 

Q. But the deal finally went through. A. Yes, 
the deal finally went through wh en he offered to 
sacr ifice his commission and I pa id eleven hun-
dred dollars to make up the three thousand for 
the tenant . 

Q. Do you deny that in Mr. Stevens' office you 
had a conversation with l\fr. McCue to the effect 
that you felt sorry about this loss of commissions 
and would make it up to him J A. No, I never 
feel sorry for a man that makes an offer himself . 

Q. You did not feel sorry for him when you 
knew he was losing over eight hundred dollars 
on the deal? A. That was his mvn propos ition 
about his commission and I accepted it. 

Q. That dause was pu t in at your suggestion 
and throug h your own lawyer. A. Through Mr. 
:11cCue sug·gesting it . 

Q. Please answer my ques t ion . \Vas not that 
clause put in at your own suggestio n, through 
your lawyer1 A. Sure, it was. 

Q. All right , say so. A. Yes, it \Vas a t Mr. }.fo_ 
Cue's suggestion. 

By the Court: 

Q. Did .Mr. McCuc make any pro test, or say 
"I will not stand for i t " or any similar expres -
sion? A. No. It v,ras his ovm suggest ion to sac-
rific e his commission and. I was satisfied ,vith it . 

}ir. Manning: I should think you would 
be. 

The Cour t : I would not comment . 

By Mr. :Manning: 

Q. Didn't Mr. McCue leave th e room when that 
clause was pu t in the contract 1 A. Y cs. 
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Q. Don 1t you recall going in to the adjoining 
room and talking to Mr. McCue? A. Yes, when 
he got on his high horse about saerificing that 
eight hundred and fifty dollars I told him he was 
a mighty poor busine ss man according to business 
deali ngs I had with people before. 

Q. What did you think of your own business 10 
abi lity! A. I thought it was pr et ty good. 

By the Court: 

Q. An agreement is an ag re ement, with you. 
A. That 1s the i<lea, yonr H onm·. That's fine. 

By Mr. Man ning: 

Q. When Mr. McCue came to your house and 
procu red your signat ure to t11at agreeme nt, did 20 
you then ask him to sign it! A. I thought he 
sl10u]d sign it. 

Q. Did you ask him to sign it, yon are such a 
good businc Rs manJ A . I did n't think i t was my 
place to ask him. It was his business to sign it. 

Q. Why didn't you insist upon it! A. I didn't 
know enough about law tr ouble. 

Q. But you knew enough to hav e that clauSe. 
put in there to prot ect yourself so you could get 
out of pilying commissions J A. Tha t was not my 30 
prop osition, having tl,a t clause in ther e. It was 
}Jr. McCue's own pro pos it ion that clause should 
go in. Tt would not be any ag reement.; I wonted 
my pape rs back. There would not have been any 
sale of the fa rm if tha t clause bad not been \n 
there . 

Q. You wanted to get rid of th e tenant at the 
least possible cost. to yourse lf , you did not wan t 
to pay any commiss ions, and yet yo u wanted the 
sale to go through. A. T th ink I did pny a com- 40 
m iss ion when I paid eleven hundr ed dollars . 
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Dr. James E. D. Silcox, Defendant-Cross. 

Q. How did you expect to get the tenant out of 
the way1 A. That was Mr. McCue's proposition. 

Q. Wasn't the man your tenant1 A. Sure. 
Q. When did you first tell Mr. McCue about 

the tenant being on there1 _,_A,.. He knew it before 
he undertook to buy the farm. 

Q. You did not answer my question. When 
did you tell Mr. McCue you had a tenant there 
and the problem of taking care of him would 
have to be taken care of 1 A. When I came back 
from Florida, in my library, in the presence of my 
wife and daughter I told him about this tenant. 

Q. As a matter of fact you did not tell him 
about the tenant until after he procured a pur-
cha er for you. A. He must have secured a pnr-
chaser when he sent me those telegrams from 
Florida. 

Q. Please answer my que tion. It is true, is 
it not, that you did not tell him about the tenant 
until after he had secured a purchaser for your 
property. A. ""\Vhat wa the good of telling him 
that unle s he had a purchaser 1 

The Court: Listen to the question and 
answer it yes or no. 

Q. Doctor Silcox, you did not tell Mr. McCue 
about the tenant who had a lea e on this prop-
erty until after he had ecured a purchaser 1 A. 

o. 

By the Court : 

Q. As a matter of fact you did not know he 
had a purcha er until he came to ee you, is that 
o . . I told him at the tim h came to my office, 

when he aid he had a purcha er for the farm, 
40 it wa th n I told him I had a tenant on the farm 

that had a lease. 
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By Mr. Manning: 

Q. At the time the authorization was signed 
by you, you read it over carefully, didn't you 1 
In other word , the contract of agency. A. Yes. 

Q. You looked it over carefully~ A. Yes. 
Q. You read it 1 A. I read it. 
Q. You read the terms and conditions of it1 

A. Yes. 
Q. Did you at that time suggest that the matter 

of possession and the tenant problem should be 
inserted in there~ A. I don't recall whether it 
was before or after that. 

Q. You knew at the time you signed this au-
thorization of this tenant f A. Yes. 

Q. Did you at that time make any mention of 

10 

getting rid of that tenant and getting possession f 20 
A. I think it was before I sio·ned it. 

Q. If it was before you signed it why didn't 
you sugge t that the matter of getting rid of the 
tenant and securin(Y po e ion be in erted in 
that authorization? .A.. I don't understand your 
question. 

By the Court: 

Q. Why didn't you have it put in "seventeen 
thou and ca h, subject to the right of the tenant, 30 
or eventeen thou and ca h with a deduction for 
the tenant's right '' A. I don't quite under-
stand. 

Q. He agreed to 0·et you seventeen thou. and 
ca h, tenant or no tenant 1 A. Yes. 

By Mr. fannino· : 

Q. Didn't Mr. McCu o·ct a purcha er for ev-
nte n thou and. A. Yes. 

40 
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Re-direct exam,,ination hy Mr. Farry: 

Q. When you ~ay },fr. McCue got you a pur-
chaser for sevenfo(:n thousand dollars, is that 
what you mean? A. That is what the cont ract 
called for . 

By the Court: 

Q. It was seventeen thousand cash less eleven 
hundred dollars 1 A. Yes, sir·. I got fifteen thou-
sand nine hundred. L did not get seventeen thou-
sand for the farm. 

l\f ARGA RET SrLcox, a witness produced on be-
l1alf of the defendant, being duly sworn accord-
ing to law, upon her oath testified as follows : 

Direct exarnina{ion by Mr. J,'arry: 

Q. Mrs . Silcox, you are tl1e <laughter-in-law of 
Dr. Silcoxf A. I am. 

Q. '\Vliere do you live! A. With Dr. Sileox 
at Keyport. 

Q. Did you live with him in March of 19851 
A. Yes. 

:JO Q. Some time around that time do you recall 
Mr. McCue corning to the Docto r 's home, around 
Mareh of l 93/i ! A . Yes. 

Q. Do you recall a conversation between your 
father -in-la\v and }fr. McCuc? A. T do. 

Q. \Vas anyone there beside you and the Doc-
tor! A. Mrs. Silcox. 

Q. That is the Doctor's wife? A. Yes. 
Q. You say there was a conversation between 

Mr. llfoCue and the Doctor'/ A. Yes. 
40 Q. Can you tell me what that conversation 

was 9 A. It was at night. Mr. McCue had been 
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in father's office, discussing terms, I presume, 
and they came out , anU Dr. Sile.ox introduced Mr . 
Al cCue to us, and he sai.d to him- \Vell , he re-
minded him that there was a tenant on the farm , 
and he said "'I imagine ,vc will hnve to get him 
off," and J\fr. Mc.Cue said ' 1 Doctor, you do not 
need to worry ahout. that , ,ve will take care of 10 
that" or words to that effect. 

Q. VYas there any other conversation that 
night, if you recall 1 A. Not that I recall. 

Cross examhwtion by lt1r. 21,fwnning: 

Q. You v.;ork in Mr. Beekman's office in Red 
Bank? A. Yri:.. 

Q. He is a lmvyer! l\. (::Jo answer .) 

I\fr. Farry: \Vhat is the insinuation¥ 20 
The Court: Wltere the lady is employed 

has nothing to do ,vith the case. She is 
not employed by you or by Mr. Farry. 

Mr. Manning·: The only reason I made 
that remark was because she said she pre-
sullied they were talking over the terms of 
the contract. 

The Court: Yes, that is lawyer's lan-
guage. 

Q. All you heard J\fr. McCuo say was "You 
don't need to worry about that, we ·will take care 
of it". A No, they rliRcusscd that there was a 
tenant on the farm and they discussed whether 
the prospective purchaser would want him to i-e-
main or to get off. 

Q. But you don't know what Mr. McCue and 
Dr . Silcox said in the library before you heard 
that1 A. No, they ,vere in the next room. 

11he Court: That is obvious, unless the 
walls were sounding boards. 
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Q. Did Dr. Silcox make any rcspon~c to that 
remark by Mr. Mc Cuc I A. No, they just let it 
go at that. 

By the Court: 

Q. Then Mr. McCue left the house ! A. Yes. 

By :\If r. Manning: 

Q. Have you given us now all the conversatjon 
you heard f A. That is all I can remember. 

LoursF. S1Lcox, a witness produced on behalf 
of the defendant, being duly sworn according to 

20 law, upon her oath testified as follows: 

Direct examination by .Mr. Farry: 
Q. You are the wife of Dr. Silcox, the defend-

ant in this suit7 A. Yes. 
Q. I call your attention to a date a round March 

14, 1935. Can you tell me whether or not Mr. 
McCuc was at your home some time around that 
date 1 A. He was there one evening. 

Q. VVas anyone there hei-;idc yourself on t·his 
30 particu lar occasion 1 A. My daughter -in-law. 

Q. That is the gid who was just on the st and 1 
A. Yes. 

Q. Did you hear any conversation between Mr. 
McCue and the Doctor in reference to the farm 1 
A. Th e only thin g thai was sa id was that the Doc-
tor said something about a tenant on the farm 
and Ivlr. McCue said "'Don't worry, I will take 
care of that.'' 

Q. That ls the only conversation you heard? 
40 A. Yes. 

I 
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Q. You were present down in Mr. Fo ster' s of-
Occ, }1rs . Silcox l A . I was. 

Q. You were there when disc ussious went on 
pro and con concerning the agreem ent of sale? 
A. I was. 

Q. \,Vere you there when i t was discussed as 
to th e st ipula t ion in the agreement concerni ng-
the fact that ~fr. McCue was to receive no com-
miss ion t A. Yes . 

Q. Can you tell me what was said about the 
fact tha t was to go in the agr eement 1 A. I only 
know that was the agreement an d the lawye1·, 
~fr. Fo ste r , read i t to Mr . }foCue and sa id "I s 
that all right!" and Mr. McCuo did not look 
very well plea sed, but it was all ri ght with him, 
because he did not object . 

Q. It was read to Mr. McCue or called to his 
atten tion ? A. It was read to him . 

Q. ,va s any thing said concerning who wns to 
take the agreement aro und fo 1· s ignatures? A. 
Mr. McCuc. 

Q. Did he bring i l to you for your signaturet 
A. He did . 

(l Was anything said about Mr . McCue signing 
the ag reement ! A. I expected him to but I don 't 
recn1I any conversation about it. 

Cross examination by 111 r . . M anniny: 

<l Do you recall say ing to Mr . Fo ste r, "bn 't 
i t usual in a matte r of this kind not to pay a 
brok er's commission f ' ' and Mr. Fo ster saying '' It 
is most unu sua1" 1 A. Yes, I r ememb er that. 

Q. You a.re certain about this conversation on 
Mar ch fourteenth! A. Yes. 

Q. And Mr . McCue said to you or to the Doc-
tor, "Don't bother about it," meaning the tenant, 
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Berto Sardella, for Plaintifj-Di ·rect. 

"I will take care of it''? A. Yes . He said it to 
Doctor. 

Q. Do you know whether Dr. Silcox made any 
offer to the tenant himself? A. No, I don't know 
about that. 

Q. When Mr. McCue brought the agreement 
around to you did you suggest that he sign it 
then! A. No. I was at a bridge party, and I am 
sorr y to say I just signed it. 

Q. You mean it was done in a hurryl A. Yes, 
it was done in a hurry I am sorry to say. 

Q. This was quite a heavy matter, involving 
some seventeen thousand dollars. A. Yes, but I 
thought the men would take care of that. 

By the Court: 
Q. You left it to the men, but you told your 

husband something abou t it, didn't you 1 A. Yes, 
Judge Lawrence, I did. 

BERTO SARDELLO, a witness produced on behalf 
of the plaintiff, being duly sworn according to 
law, upon bis oath testified as follows: 

30 Direct examination by ~Mr. lvf.anning: 

Q. Mr. Sardello, whe re do you live! A. Cliff-
wood, New Jersey. 

Q. Do I understand that you from time to time 
act as unofficial interpreter for the Ita lian people 
Living around there! A. Yes, sir. 

Q. The ones that do not understand English 
very well? A. Yes, sir. 

Q. Do you know a farmer by the name of Cos-
40 imo Bernardo l A . I know him very well. 
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Q. Directing your attention to March of 1035, 
do you recall acting as interpreter for Dr. Silcox 
where a matter was discus sed concerning this 
farmer and getting him off the land so that the 
Doctor could sell the property ! A. I do not recall 
as ll1terpretcr, but I recall tha t some time in the 
month of March Cosimo Bernardo at noontime 10 
came over to my house. 

By the Court: 

Q. As a result of what he said \.Vhore did you 
go 7 A. To his farm. 

Q. \-Vhen you got there ,vhom did you find? 
A. Dr. Silcox and J·oscph McCue. 

Q. Go on from there. A. Cosimo Bernardo 
told me Dr. Silcox is going to put him out. 20 

By l\ir. ~' arry: 

Q. \\ 7as this in the presence of Dr. Silcox 1 

The Court: Go on, don't waste time. 

A. He said he sold the fann and I got to get out, 
and talk to him and see what I must do. I talked 
to Dr. Silcox and he said he had sold the farm but 
he would make it up to the tenant , and I explained 
it to Bernardo and he said, "I want three thou-
sand dollars. If they don't pay me three tho usanJ 
dollars I won't get out." I talked to Dr. Silcox 
and I said he want ed th ree thousand dollar s cash 
and not no check, and he wan ts to find another 
farm to rent in order to get out . Dr. Silcox said; 
"My God, I cannot pay him three thousand dol-
lars. I am not getting a whole lot myself for the 
farm but I will give him about fifteen hundred 
dollars. I tolcl }.fr. Bernardo, "The Doctor ,v·lll 
give you fifteen hundred dollars" and he said, 

30 
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Berto Sardella, for Pla-intifl-Dircct. 

")fothing doing; I want three thousand dollars 
and I want casb 1 I don't ,vant no check.'' So 
finally Dr. Silcox said, "Talk to this gentleman 
an<l tell him I sold the farm and he has got to go,'' 
and Mr. McCue said, ' 1 The farm is sold, see if 
you can talk it into him.'' :Meantime they broke 

10 a-,vay from me and talked amongst themselves and 
I kept on talking to Bernardo. I said, "Fifteen 
hundred for you is a lot of money," and he said, 
'' I would not accept less than three thousand.'' I 
c011ld 110t convince him . Finally Mr. ·l\fcUue and 
the Doctor came back. 

20 
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ny Mr. Manning: 

Q. 1,Vho? A. Dr. Silcox and Joe McCue came 
back and started to talk again, and Mr. Bernardo 
insisted that }lr. McCue would find him another 
farm and Mr. McCue said, "I can give you plenty 
farms if you want to rent it," and Dr. Silcox 
agreed to give th0, three thommnd dollars ; and 
Mr. McCue said 1 "I have got a farm right nearby 
that I will show you rig ht now if you want to see 
it.'' Sure enough, Mr. Bernardo consent to it and 
Dr. Silcox and Joe McCue and I and J\fr. Ber-
nardo went down to Colt's N eek near Eatontown. 
There was a farm on the right hand side and l\ir. 
Bernardo liked it, it was a very nice farm, and 
he said, "Please find out right away, if I got to 
get out of the Doctor's farm, sec if you can lease 
this farm to me.'' :McCue promised to do every-
thing he could. Dr. Silcox said, "I have a thou-
sand dollars here no,v; is he going to accept this 
agreement or not ? A thousand dollars now and 
two thousand dollars in tcm days." Dr. Silcox 
pulled the agreement out of his pocket and I read 
it to )fr. Bernardo in Italian. He said he wanted 
the three thousand dollars right away, and I said, 
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Berto Sardella, for Pla.intifj'-Cross. 

'' If you sign an agreement the Doctor is liable 
for the agreemen t, " but Mr. B ernardo said, " I 
\Yill ta ke the one thousand dollars now and the 
two thousand dollars late r ,'' and the agreement 
was signed and the Doctor took it with him. In 
the meantime, ,vh.ile this conversa tion was going 
on Theard Dr. Si lcox say to J\.fr. J\foCue, "I can- 10 
not pay thre e thousand dollars , you know I got to 
pay you commissio n, I can not pay no three thou-
sand dollars." I heard him a number of times. 

Cross e,ramination by liir. J_?arry: 

Q. 1Nhen did th is take place 1 A. At noon t ime 
in the early part of spring, in March or some -
thing like that. I don't recall the date. It was in 
the afternoon. 

(J. Around the £rst or thP middle , or the last 
of March! A. I think it was the early part of the 
month of March but I do not Tccall the da t e. It 
was a splendid day, like today, with the sun shin -
ing. 

Q. Can you tell me whet her it vms before or 
after March fiftee nth 1 A. I ,voukl not want to 
say . 

Q. What year was it in 1 A. 1935. 

20 

q. As a resnlt of all this bicker ing up there Mr. 30 
McCue rented another far m to Ber nardo! A. I 
don't know; they eould not do no lmsiueRs on that 
particul ar farm. 

By the Court.: 

Q. \Vhere did :Mr. nernardo go? A. Ile got a 
farm in Vandenbergh known as the Coley farm. 

By llfr . Far ry: 

Q. Did he toll you Who rented it to hirn? A. 
)lo. 

40 
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Berto Sardella, for Plainti_(f- Cross. 

Q. You sa\v this agreement the Doctor pulled 
out of his pocket '! A . Yes. 

(l \Vhat wafl in it? A. lt was an agreement to 
move ·within thirty days. 

Q. \V ho was the agreement betv,-'een 1 A. Be-
tween Dr. Silcox and Bernardo. One thousand 
dollars wa.s to be pai<l right away and the two 
thousand dollars ,vithin ten days. I don 't recall 
the rect of it but I remember those very well. 

Q. That was 011 the same day! A. I think I 
,vitnessed that agreement. I think I signed my 
name to it. 

Q. That ,vas on the same day 1 A. The same 
day, I think . 

Q. Did Doctor have the cash with him on that 
day? A. Yes, he gave him the one thousand dol-
lars cash Tight there. 

Q. And Bernardo took ii. A. Re took it, all 
right. 

Q. And the agreement stated - A. The agree-
ment . stateJ "in Leu days I will give you two thou-
sand more.'' 

Q. You did not know where that two thousancl 
dollars was coming from? A. No. 

Q. Did you hear anything about the Doctor pay-
ing ckven hundrerl. dollars and .Mr. Burkhardt 
nine tee n hundred? A. No. 

Q. All you know was that Bernardo was to be 
paid three thousan d dollars to move. A . Yes. 

Q. And you saw a thousand dollan; paid 1 A. 
Yes. 

Q. And that thre e thousand , or that one thou-
san d and two thousand to be given Bernardo was 
in accordance with the testimony concerning the 
agreeme nt between the tenant and the Doctor. 

)fr. Manning: Object. Ho",r does he 
know. 

A. I don't know. 
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Joseph G. klcCt<e, Recalled-Direct-Cross. 

JosRPH McCuE, re called. 

Direct examination by Jfr. JJfanning: 

Q. It has been testified by Dr. Silcox and his 
wife and daughter-in-law, I beli eve, that at the 
time you received the authorization, March 14, 
19:-16, or on or about that time, on one occasion 
yo{i were at Dr. Silcox home and going out of the 
library some mention was made of a tenant on th e 
property and you said "Don't worry about that 1 

l will take care of that" or word s to that effect. 
A. I never did. I ,vould 11ot take such a respom:;i-
bility with a tenant I knew nothing about, and 
som0-body else 's tenant, besides. 

Cross e.ra1ninr1,tion-by JYI.r. Farr y: 

Q. You heard }Ir. Sardello tes tify! A. I did. 
Q. That this agreement that was entered into 

was the result of bickering between you and the 
Doctor as to having this tenant removed. A. Nu, 
I would not say so on the strength of that ques-
tion. 

Q. The three thousand dollars paid to the ten-
ant for his removal and release, that you spoke 
about, was to be made up eleven hundred from 
the Doctor and nineteen hundred from Burkhardt. 
A. That is correct. 

Q. So that conversation Mr. Sardello spoke 
about just now naturally flo-,ved from Lhe agree -
ment you had about removing thl~ tenant? A. No. 

Q. rJ,he agreement Sardella speaks of was taken 
up there some time after the date of Marnh 14, 
1935. A. It was. 

The Court: Is that the case I 
}Ir. Manning: Yes, your Honor. 
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1l1otion for Non-suit. 

The Court: You have a motion, Mr. 
Farry? 

Mr. }fanning: Should this be done in the 
presence of the jury, your Honor? 

The Court: Oh, I think so. 
Mr. Farry: I would like to move for a 

non-suit as far as the plaintiff is concerned. 
The Court: Direction of verdict is what 

you are asking for, I assume. 
Mr. Farry: That's right. First on the 

ground that the plaintiff has testified that 
the agreement he had was for the sale of 
the prop ert y at seventeen thousand dollars, 
upon which a commission of five per cent 
was to be paid. 'Phe plaiHtiff's own test i-
mony shows that the sale pri ce was seven-
teen thousand dolhns, wilh another agree-
ment afterwards mad e, nnd T think there is 
no doubt about the fact that an agreement 
was la ter entered int o at Mr. Foster's office 
and at the farm, so the agreement they are 
suing on is not the agreement upon which 
the farm ,vas sold, that it was n seco11d 
agreeme11t, doing away eutirely with the 
first agreement. Further than that., them 
is no denial of the fraud on ihe part of Mr. 
McOue. We hav e certa i11ly shown the ele-
ments of f~·aud, and the fact that suit was 
brought is the last ar tjcle we had to prove 
of the five elements of lega l fraud, and I 
th ink under those circumstances there 
should be a direction of verdict. 

The Court: What have you to say, Mr. 
)fa nnin g! 

Mr. M.anning: Your Honor please, I op-
pose the mot ion, particularly the fact that 
}Lr. l!'arry says they have shown frau d. 
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Dr . .lames E . D. Silcox, R ecalled- Direct. 

'N here that is I fai l to see. Mr. McCuc wa,::,; 
never represent ed by an attorney. The 
agree ment was dra wn up but Mr. l\foCnc 
did not sign it. Ile has made no ·waiver of 
commission s. 

The Court: You referred in your open-
ing t o a notice of revocation, where is iU 10 

Mr . F'arry: May I reopen to put tha t in 1 
Tbe Court: I am going to allow it. 
lvir. Manning: I object to this mat ter of 

giving notice of revocation fo r two reasons: 
first, und er the St atute of Frauds relating 
to broker 's commissio n the matter of re-
vocat ion is 011ly in the event of or al agree-
ment, where th e broker notifies the selleT 
of his in tent ion to ask for a commission . 

The Court: You arc r ight about th at, but 
I think it is material ,vhether or not it was 
re voked because th e terms of the · agree-
ment were that it was to be an option fo r 
ten days and for so mu ch longer period as 
there was no revocation. In the openin g 
I know there was reference to revocat ion of 
the agre ement . Go ahead and prove it . 

20 

30 
Dn. J AME S E. D. S11,cox, recalled. 

Direct cxmnination by 11fr. Farry: 
Q. At the time the deed was to be delivered by . 

you for lbe premises to ·}fr. B urkhard t at Mr. 
Reus il !e's office-yo u rem ember then 7 A. Yes . 

Q. ·was this commission matter again brough t 
up by Mr . McCuei A. (No answer.) 

Q. Did you cause a notice of any kind to be 40 
serv ed upon Mr. McCue in refe r ence to any agree-
ment yon might have had with him ! A. Yes. 
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D·r . .lam.cs P. D. Silcox, Recalll'd-Di rect. 

Q. Who served the notice personally on him l 

By the Court: 

Q. If you know. A. His lawyer, I thin k. 

Mr. Farry: Have you the notice, Mr. 
10 }fan ning ? I ca11 for it. 

By }Ir. Farry: 

Q. You remember while at Mr. Reusi llc 's otlk:c 
tliat notice was <lic:tated down there1 A. Yes. 

Q. A.nd do you know who gave that to :\-fr. Mc-
Cue ror you ? A. (No answer.) 

By the Court: 

20 Q. 11ic1 you sign itf A. Yes, I signe<l it. I 

30 

40 

thirik il was Mr. Reusille. 

By Mr. Farry: 

Q. 'rhis was served upon }fr. M cCue? A. Yes. 

By the Court: 
Q. Jn your presence! A. In my presence. 

By Mr. Farry: 

Q. Wbo else was there at the time! A. l\fr. 
Burrow es, ihe president of the Ken.Jort Nat ional 
nank, and his wife. 

By the Court: 

Q. Was that before the deed was delivered to 
Burkhardt! A. Yes. 

} fr. Farr y: Yes. 

Q. How long before ! A . The same day. 
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J.lf.oti-on for Directfon of Verdict. 

1\:fr. :b'arry: I uffet this revocation in evi-
dence and ask to have it marked. 

The Court : It may be marked. 

(Paper marked in evidence Exhibit D-2.) 

Mr. Farry : May I read it to the jury! 
~'he Court: Yes. 10 

(Paper read to jury: "Thereby repu-
diate" etc.) 

TJie Court: Is it conceded that was the 
day the deed was delivered? 

Mr . FaTry: That is correct. It was 
given about tern rnlnutes before the sign-
ing of the deed. 

r11he Court: And after the agreement of 
w 

:Mr. Farry: Yes, some time after. I also 
ask fur <l.irection · of verdict on the ground 
that notice was given by the defendant prior 
to the aduaI time of the signing and de-
livery of the deed. The defendant realized 
that the fraud was there at that time and 
for that rcm;;on repudiated the agreement. 

~rhe Court: I will hear you, 1vir. :Man-
ning. 

Mr. Manning: As I said in the opening, 30 
it is fortunate that J\lr. J\fcCuc had a writ-
ten authorization but as the matter has de-
veloped that is the only thing he has to pro-
tect himself. In addition , he did not sign 
that agreement which these parties ex~ 
pccterl him to and if th ey expected to de-
fend this suit and expected to obtain money 
on their alleged counterclaim they sl1ould 
have had Mr. J\.foUue sign it, and also a 
simi lar agreement should have been drawn 
to waive that authorization . 

40 
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Motion for Direction of Ve-rdict . 

( Citat ion, Steinberg vs. Miller, 96 L . 206.) 
Th e most that can be said of this t enan t 
Rituati on is somet hi.ng that occurred after 
the parties had gotte n together. 'I1he seven-
teen thousand dollars wns agreed to be pai d 
and in addition Mr. McOue has sta ted on 

10 the stand. he was fortunate in getting nine-
teen hundr ed dollars from :,1r. Burk l1ard t.. 
ri'he terms of the original agreeme nt , so fa r 
as the seventeen thousand dollars ar e con-
cerned and so fa r as the' commissions are 
concerned, remains the same . :Mr. McCue 
cannot Le called upon to take the loss Silcox 
had suffere d. 

20 

30 

40 

The Court: Silcox said to McCue, " I 
want seventeen thousand dollars cash 11 and 
until he got seventeeu thousaud dollars no 
commiss ion should have been paid. ,,That 
Silcox unde rtook to do was to pay McCue 
a commission i f he got him seventeen thou-
sand in cash. It is perfectly oLvious on it s 
face. Your theory is that under that con-
tract with McCue if McCue harl gotten 
seventeen thousand dollars from Burk-
hardt, when he procee ded lo pay off the 
mortgage on the farm or paid thr ee thou-
sand dollars to the tenant to get him off, 
that would h3.ve been seventeen thousand 
<lolla rs cash to Silcox. 

l\fr. Manni ng : That is right. 
The Cour t : I don't th ink so. Si lcox 

asked for seve11teen thousand dollar s easl1 
and then he would have pa id him five per 
ccut commission. The statu te provides 
that there must be an agrnemc nt in writ-
ing. Is there anything more to be sa id, 
gentlemen? 
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Court's Clia.rge to the Ju,ry . 

Mr. Manning: Ju st one other thing, be-
fore there can be a change in the condi-
tions l:he broker and principal must ::;tipn-
Iate . 

~L1he Court: 'l1he broker sat by and saw 
that clause put in the agreement and made 
no protest, simply shrugged his shoulder s. 
He the n took it around and had the par-
ties sign. In connection with the original 
agreement it bears out what Dr. S ilcox has 
sa id here under oath, that McCue in order 
to get the sale through waived his commis-
sions . I think the Doctor has proven here 
that :h'IcCue waived his commissions, doubt-
less because of the additional land sold to 
}fr. l3urkhar<lt. In accordance with a recog-
nir.ed ru le of law which leaves it to the trial 
judge under such circumstances, I think 
there should be a granting of the motion for 
direction . 

Court's Charge to the Jury, 

LAWRENCE, J .: Members of the Jur y, it appears 
in tl1is case that dur ing the month of March, J 934 
or .I 935,-which was itT 

Mr. Farry: 1935. 
'£he Court: (Contin uing) 'l'he plaintiff , a r eal 

estat e broker, approached the defenda nt, the 
owner of a farm, with the statement that he had a 
purchaser for the farm . As a result _ of conversa-
tions between them it does appear that on an in-
dicated dale the <l.efcnda nt, Silcox, signed u 
broker's commission agreement. 'l'hat agreement 
stipulated that if the plaintiff produced a pur-
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· C01wt's Charge to the Jiiry . 

chaser for the defendant' s farm at seventeen thou-
sand doJlars cash, he, the defendant, would pay 
the plaintiff a commission of five per ce11t on that 
sum. 

After the agreement was signed it developed 
there was a tenant in possession and that the 
prospective purchaser evidently required immedi-
ate possession. To enable t.he defendant to make 
the conveyance it was necessary, therefore, to 
negot iate with the tenant to remove. There is 
evidence in the case which is undisputc<l that ulti -
mately the prospective buyer advanced nineteen 
hundred dollars and the defendant eleven hundred, 
making a tota l of three thousand dollars, as a 
consideratio n for the removal of tlie tenant. That 
agreement was carried out, and the defendant d.id 
advance the eleven hundred dollars, and the pur-
chaser, Mr. Burkhardt, nineteen hundred. 

Before that was done there is evidence in the 
case that the defendant objected to vay ing the 
commission to the plaintiff if he (the defendant) 
was required to pay eleven h undrcd dollars to ob-
tain the r emoval of the tenant. The controversy 
here involves, therefore, the question as io whethe r 
the evidence does disclose that the pla in tiff waived 
h_is commission in order to have the sale go 
through, so that he might likewise be enah led to 
make a sa le to Burkhardt of other property for 
which negot iatio ns were under way at the time. 

It appears that ultimately the parties went to 
the office of Mr. Foster (a lawyer) and there an 
agreement was made between Burkhardt and the 
defendant whereby the latte r would convey to 
Burkhardt the farm for seventeen thousand dol-
lar s. Th e terms of that agreement control the 
parties. It would not necessarily contro l the 
plaintiff, McCue, but for t he fact that it does pro -
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Cou,rt's Charge to the Jury. 

vi<le evidence which militates against McCue and 
indicat es corroboration of the defendant that 
:1foCue did ,vaive his commission, because in that 
written agreement there is a decla ration tha t the 
sale is made free from any real estafo commhrsion 
to be paid McCue. He sat there in the lawyer's 
offiee, that paragraph ,vas placed in the agree-
ment at the suggestion of counse l for the defend-
ant; if that ,vas not the arrangement Mc.Cue 
should have made a protest at that time. Evi-
dently he did not, with the result that the defend-
ant received und er the sale prim'! of seventeen 
thousand dollars, the defendant received fifteen 
thqusand nine hundred. He did not receive "sev-
enteen thousand dollars cash", and I construe 
the original ag ent's commission agreement to 
mean that he (the agen t) was to pro duce a pur-
chaser who would pay the defendant seven teen 
thousand dollars in cash. It so develops that he 
did not do that, although th e defendant volun -
tarily did contribute to the fund to obtain the 
vacation of the property by the tenant eleven 
hundred dollars. 

Now all throu gh this transaction I do not see 
any fraud at all as a matter of law. It turns 
entirely upon what the proofs show the agree-
ments really were. There is no fraud shown on 
the part of )fcCue, it is ju st a controversy be-
tween the parties as to What agreement they had, 
and I hold that the obvious weight of the written 
evidence, in connection ,vith McCue's · own state-
ment, clearly shows he is not entitled to recov€r 
a commission, because when you come to analyze 
his testimony he does not deny what the defend-
ant claims, that in order to get the sale through, 
he, McCue, waived his commission. Evidence of 
it appears in the written contract for sale between 
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Plaintiff's Exceptions. 

the defendant and his wife and Burkhardt. Then 
it is followed by a notice admittedly given by the 
defendant, or in his behalf, and signed by him, to 
McCue, repudiating the original contract. It is 
perfectly obvious to me from the standp oint of 
1aw that the weight of the evidence is against 
}fr. McCue's right to recover. 

On the other hand, T think the defendant has 
no right to recover on his counterclaim against 
McCue, as a matter of law, under the evidence. 
Whlle be does say that he should have received 
seventee~ thousand dollars in cash, net, under 
the agreement with McCuc, neverthele ss it does 
appear that he voluntarily agr eed to contr ibute 
out of the proceeds of tl1c sa le eleven hundred 
dollars in order to procure the vacation of the 
property by the tenant . I hold as a matter of law 
that is a voluntary act on the part of the defend-
ant, and the parties should be left exactly where 
they placed themselves. 

The result is that I incline to the view that the 
motion for direction, as a matter of law, should 
prevail, and likewise a verdict of no cause of 
action on the defendant's counterclaim . The 
jury will return a verdict of no cause of action 
as against the defendant and no cause of action 
on the defendant's counterclaim . 

You may have an exception, gentlemen, both 
of you. 

PLAINTIFF'S ExO.BPl'lONS. 

Mr . Manning: On the part of the plaintiff, 
Joseph G. McCue and the Joseph G. McCue 
Agency, I respectfully except to the Court direc~ 

40 lion of verd ict in favor of the defendant, Under 
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Pla-intiff's E'xceptions. 

the evidence an unusual situation was presented 
as to whether the plaintiff waived his commission 
and i t is therefore properly a matter for the 
deterrilination of the jury, it being disputed as to 
·whether there was an actual waiver, so far as the 
contract of sale is concerned, which contains a 
provision concerning waiver of commissions that 
is not binding upon l\foCue, he not having signed 
it. Furthermore , the contract in question is not 
in evidence and therefore not binding upon :Mc-
Cue. As to the construction by this Court of the 
written authorization, a purc haser was pro-
duced by 1-fcCue, ready and willing to pay the 
sum of seventeen thousand dollars, and at that 
time :i\foCue was entitled to his commission. It 
,:vas thereafter that the matter of the tenant was 
discussed and the figure of three thousand dollars 
ultimately paid to the tenant. So far as notice of 
revocat ion by the defendant to Mc.Cue is con-
cerned, it has been stated by the Court that that 
revocation occurred at the time of the delivery 
of the deed. It is my understandi ng· of the law 
that that revocation therefore has no effect, be-
cause the agreement for sale had already been 
entered into between the parties and the author-
ization therefore still stands and provides a fur-
ther reason why Mr. ::\foCue should be entitled to 
his just commission. 

It has been stated in Steinberg vs. Mindland, 
96 L. 206, that a broker is entitled to commission 
when he produces a buyer ready, able and willing 
to buy on the terms of the seller, either as ori'g-
ina Uy propounded or as subsequently agreed 
upon . This ease is authority for the proposition 
that the subsequent agreement of the parties so 
far as the tenant was concerned does not affect 
the waiver of 1-'IcCue 's commissions as a matter 
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Defendant's E.rceptions. 

of law. In addition, the mere statement that the 
obligation will not be enforced is not binding. 

( Gussow vs. Beinsen, 76 L. 209.) 

The most that can be said of McCue's remarks 
ls that they were casually made, and as the above 

10 case suggests, mere statements that he would not 
8eek his commisslon. In short, the ease properly 
presents facts to be Uecided by a jury, particu-
larly in view of the dispute and conflict in tho 
testimony of the parties who have testified. 

20 
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DEFENDANT ' S EXCEPTIONS. 

Mr. Farry: As to the verdict of "no cause" on 
the counterclaim, the defendan t contends that a 
judgment in the amount of eleven hundred dol-
lars should have been entered, in favor of the 
defendant against the plaintiff, due to the fact 
that there was fraud shown on the part of the 
plaintiff in procuring the defendant to part with 
the sum of eleven hundred dollars which was ulti-
mately paid to the tenant for his removal from 
the premises and surrender of the lease. 'rhe 
law distinctly says where a person is guilty of 
fraud of this nature that upon revocation of the 
agreement that the · plain tiff should respond in 
damages for the fraud, and it is contended that 
because of the fraud the defendant in this case 
was entitled to recover back his eleven hundred 
dollars parted with through the fraud and mis-
representation of the plaintiff in this case. 

It is contended furth er that in the event the 
eleven hundred dollars should not be awarded to 
the defendant on his counterclaim that then the 
sum of two hundred and fifty dollars should have 
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Defenda-1it's Exceptions . 

been awarded on the defendant's counterclaim, 
based upon the fraud of the plaintiff in procuring 
the defendant to part with the additional sum of 
two hundred and fifty dollars more than was orig-
inally agreed up on, the said two hunUred and fifty 
dollars being the differ ence behveen the eight 
hundred and fif ty as called for in the original 10 
agreement and the amount of eleven hundred dol-
lars which was advanc ed by th e defe ndant to the 
tenant for the surrender of the lease and his re-
moval from the premises. 
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~rticles .of ~gr.e.em.entt >nadc th, 2Jth 
day ofThi Mt arcf hi in th e year of Ou,r Lord On e nwn,;a,u.l .Yine Hundred 
and r y- ve 
lctwren 

JA},{;,S E. D. SILCOX and LOUISE V. :' ILCOX, h is ,,ife, 

oft~ Borou gh 
llonmouth 

of the Borough 
Monmouth 

of 
and state of 

Keyport 
New J e r se y, 

Fl'>;DC:i ICK D'. BURG!LI\.RD 
Fa ir daven 

in the County of 
party of~ first part; 

of New Jerse y in the. County of 
and state of parhJ of the second part: 

llititntsstih., That the said party of the first part, for an.din consideration of the sum of- - -

Seventeen Thous and ( , 17,000.00) - - - - - - - - - - - - - - Doll a r s 

to be paid and satisfied as hereinafter mentioned, and also in consideration of the covenants and 
a,treement11 hereinafter mentioned , made and entered into by the said party of the second part, cloth 
agree to and with the said party of the second part, that . the said party of the first part, wiU 
well and sufficientl,y oom.:ey to the said party of the second part, · ni 3 heirs ancl a,,ssi.tt11,8 by !Jet,d 
of ,:arra nty free from ll ib except as r-~ ff .-.'J.:na .. te r set forth• a encun ranee 

onorbe/orethe 15th day of April nextensuin<fthedau 
J . .r t 1..,olbt :trac t s 5 .., i,ereo1, aJJ, , or Pf/red hof land and pren:,,~s. h~riinafter particularly descrWed 
situate, lyind~"'nd bein" in the OY>nS 1 P of A 't.Lan,;ic i th& 
c ty f ~Monmouth a, Ne., J ersey , called the homest'eaCI r~rm, 01yin g na,c r t •,e pu' 0 l'll '?,%.•d0f1 ea iin 1; from Free h old to Holmdel, 
cont •iin 1n r two hund:ted and t •,,;-qlv e acri)s,mor 0 or 1 .~::;s., 1-our. dcd on the 
n ort h by la nds o f John R. 3ickles, Ri. c:oard Bray 1 DeLaf aye tt e Schanck 
and Dan i e l S.Co n ov ert on the eas t by l :cnds of JJani e l S. Conov er, DeLa 
fayette Sch a nck and James J.T ay lor, on th e, south b:r lands of James J. 
Taylor and Da;iiel S.Conov 2r , and on t he wes t b ." l a nds of Dani e l P. 
Smock and John R.Sickl c s, which tract o f l a nais composed of several 
tracts which are pa rticularly describfld as follows: 
FIRST TRACT: Beginning at a stone s tanding in the line of Ga rr e t R. 
Conover which said. ston e is dist ~n t on a course of south 65 de r-rees 
east 5 c'1ains and 55 link s from a lar ge black oak st,in.Jing in said 
Garrett R.Conover 1 s line; thence runnini:: (1) south 18 de gr9 es west 
18 chains to a stone; th ence (2) south fifty der:r0es an d 30 minutes wr't 
5 cha ins and sixty links to a stone; th ence north 63 degr ee s wes t 10 
ch ains and 46 links to a chestnut sapling; thence south 14 clegr •,es 
wes t 7 chains arrl 20 links; thence south 82 degr ·es west 17 ch ctins an~ 
30 links to a stake standin g in Aaron Smock's lin e} th once north 4 
de gr ees east 9 chains and 50 link s to a· stake s~anding in the wes t h 
ba nk of a ditch an d in John w.Holmes lin e ; thence follo wi n g sa id ditc 
to a st,,ke fixed for a corner; th ence run n in g a lo ng th e foot o f s ·1id 
bank on the wes t s ide t 11ereo f as the gu lly now go e s to a stake f ixed 
for a corn ~r; t hen ce sout h 20 degre es east 02 link ::; to" fleech tr e e 
marked on four sid es with a hl aze and th 1·ee notches he lo ,• e ach ! laze; 
th ence north 43 degr e es :utl. 30 minut Ps enst 6 chains to a b ,0 ech stump , 
standin 1 on t he south br 9.nc h of south hop hrook n~ar to whorP. George 
Tay lor has op r,ned a marl pit; thence fo llo win g t !1n lin Ps of John w. 
Holm e s an d Garre tt R.C on over until i t comes to t h~ heg im ,i n:; ,contain-
in g sixty -two acres and "i g',ty -ei zh t hundr ,:.dt :'1s o f an acre., br. the 
same mor,, or l ess , he in g the tr a ct of l anr, descri 1·r.d in a deed f rom 
James Tay lor and wi fe to Gt=wrge Tnylor dated !.i.::.1::-ct1 25 t h ., 18 22 and r e-
corded in F-2 o f Deeds, par;e s 254 e tc i n the Clc,rk 1 s o ff i ce at Frnc,hold, 
from v,h ic h deed this de c cription i s taken, 
SECOND mcz, Tha t certain farm hein ~ tl t. e ·sterl y ha l f o f t h,, f a rm 
w,ie reof John Y . • Holmes died setted: 
BEGIN NIN G at a clu s ter o f beech tr es s t andini: in th" lin e hPtwPen the 
tract o f woodl and, in the northeast corn er t her,,of , and l a nd o f lllrs Nancy 
Tay lor; thence run n in g (1) north 85 de ·r 'les 15 minut :1s eas t 3 cha i ns an d 



~' 1111ka to a stoneJ thence (2) south 45 de1reu and~ alnutes east 2 
and 75 links to a atoneJ thence ' 3) north twen~seTen dereel 

10 alnutes ea1t 17 chains and '8 11.llks to an oak treeJ thaioe (4 south --
51 de,reea ea1t 7 chains and 97 lillksJ thence (5) north 7 degrees west 
6 with off aPts for the brook and thaoce along the said brook 
the Tarious courses thereof to land f Saauel Bray, no,r deceaaed.J thence 

' (6) north 31 degrees . 30 llinutea wost 6 chainsJ thence (7) north 40 
..est 26 chains and 7f linksJ thence (a) aloag a brook north 20 

·decrees 10 llinutes west 2 chains and 81 linksJ thence (a) along sa14 
brook north 5 30 llinutes west 7 chain• and 73 linkaJ thence 
(It along the same north 36 degrees 15 west 3 chains and 87 
linksJ thence (11) along the sa- north 20 degrees and 20 alnutes west 
one chain and 61 linksJ thence north 4 degrees 30 a1nute3 west 4 chains 
and 61 links with an off s 0 t of 35 links easterly at the distance of 
one chain and 40 links from the beginning or coUl'seJ thence (12) south 
41 degrees and 37 west 11 chainsJ thence (1~) south .2 degrees 
and 2'I eaft 57 chains and 77 links to center of brookJ thence 
(14) along Rop Br~k to •h~re a co'lii-se of north 72 degrees 30 llinutes , 
west 5 chains and 88 links strikes the ed ~e of the wood tractJ t ~ence ' 
(15) north 86 degrees west 7 chains to a stoneJ thence (16} along a brook, 
the Tarious courses thereof to an oak tree in a southerl7 'co11SeJ t '-ence 
(17) south two degrees west ll chains and 59 linltsJ thence (18) south 
~O ainutes east 2 chains and 50 linkSJ thence (19) north 64 degrees 50 

east l chain and 67 links along the ~rookJ thence (20) along 
the north4> degrees east six chains and 11 linksJ thence (21) north 
27 degrees east l chain and 12 links alon g th e th ence ( 221 north 
48 degrees east 4 chains and 36 11nltsJ thence (23) north 68 deg r ees 
55 east 6 chains; thence (24) north 54 de gr .,e s 15 eus t 
4 chains and 76 linltsJ thence (25) north ~;; degr ~es ea st l chain and 
72 links; thenc ' (26) 5outh 72 de grees ea st 82 links to r emains of an 
old st11111p; thence (27) north 31 de grees east 6 chains 4nd 2 links to 1llt 
beginning. 
Containing of arable land one hundred and sixt ean acres three quart ers 
and tvientyjtthree perches, and of Y.'Oodland thirty a cres and eight pe r ches, 
being the 3ame pr 9mises described in a deed from Jonathan S .Holaes and 
v·ife to James C. Taylor dated Karch 31 1 1864 and r P.cordP.d in the Cl erk's 
office at Freehold in Book 174 or deeds, pa ges 92 etc from which deed 
this description rs takaa. 
THIRD TRACT1 BEGINNING at a stake standin r in th 0 middle of a brook 
or run of .,-ater the line botween DeLafay Htt e Sch anck nnd Ja~s C,Ta;rlor 
which stnke is distant 5 chains and 23 links on a cour~e of north 87l 
degr~es east from a large white oak tree s t anding on the top of the bank; 
a corner betv.een said Taylor and Daniel S.ConoverJ thence as tl\ e needle 
pointed Novemb,lr 29th, 1864 south 45 degr ee 3 and 55 minutes eas t l' chains 
and 65 links; thence south 8 deg r c<os and 45 minut es ea st towo chains and 
3 links to Daniel S,Conover 1 m~adow; themce alon g the same across the 
meadow south 86 de 6rees and 35 minu t ns west 2 chains a nd 87 links to 
a red 0ak tree on the 1:e st side of a str9a111 or ditchJ thence along the 
line of Daniel S,Conover, or s1,id str eam{ north 5V de gr ;,es and a cuart er 
west binding on said Daniel S,Conov er 1 s in e 2 chains and 33 links to 
old ditch and line bet ween 3a id DeLa fa ye tte Schanck end Jame s C.TaylorJ 
thence along sa id old ditch or brook a nd run of' y,at ~r to th e pl ace of 
beginning. Contaizdng one a cre and 62 hundr ed ths of an a er o, be the 
same more or l qss, h l ch tro.c~ ,.a s convey ed to Jame s C, Taylor by 
DeLafayette Scha nck and w1f" b,· deed da te d Noa'!m1'-,r 25th 1 1864 end r ecor dec 
in the Clerk's office at Freehold in Book 191 of de eds, pages 498 etc, 

Subject, ho,rnver, to a certain ri ght of way 1gr ee cen t m1de by llans 
!it.-,lsen and 1"1fe, dated July 2l'nd,l 9,,CJ, to Eas t arn New J er s 0 y Po.:Pr Co•-
pan:r, 

Bein g or intended to be the sam" pr 'lmisn5 conv eyad by llans lilinlseo 
and wtfe to Jnmoa il,D,Silcox, by deod dat') d July 22nd, L9:IO, and r ->cord.ed 
in Vonmou1tl. County Cl erk's Office in Book 1529 of Dood 91 pa ge ~02 &c, 



~ud u.. .,..id Frederick J. Burghard 

for himself~ his heirs , e.:ucutors and administrators.dothoovenan.t,-prumi&e, and aper. 
l;o and with tM aaid party 01 IJw>ftr&t part, their Mirs, e.,,ecul;ors, administrators 
and a.88i.,f"8, that he, tM said party of tMB<C-On-d part, wiU pay and aatilfy, or cause 1;o be paid 
and aa.tisftul,, unt;olke said party oftMftrstpart, tM mm of Seventeen Thousand ( $17 ,ooo.) I 

Doll a rs, 
as and for tl,,e purchase money of the fore4oin4 described, land and premises, in the followint m,a.n,n,er. 1 

that is to say : 

Upon the execution of this agre911lent, r ece ipt of which i s 
knowledged, $1,700.00; 

Upon the closin g of title and delivery of deed, as here in 
S,15,300.00. 

I 
hF'reby ac-

specified, 

It is understood and agreed th at said pr emis es ar e no occupied b·· on 
Cusimo Banardo as a tenant und er a certai 1° leas e da ted November 14th, 
1934, for a term of one year with a privilege of r enewal for three ·1 
years. 

The conveyance under the within a greement is to be made upon t he fol 
lowi.ng expressed conditions and reservations, namely, th a t the purchas j 
er and the seller herein are to jointly obtain from the said t enant, 
Cusimo Banardo, a release and surrender of the said lease covering the , 
11"ithin described premises upo~ the payment of the sum of ~3,000.00 to 
the said tenant. The said pa rty of the first part is tQ-.S.Qntl:ibute J 

toward the consideral:t"on for said ref"ease the sum of $_lJ.llll.OO and the 
party of the second P.art is to contribute the sum of $1--;-~o. I 

It is underitci5aan"'Mgreed that the said tenant shai:rsiirrender 
said lease and vacate said farm on or bef or e April 15th, 1935; and in I 
the event that t he pa rties hereto are unable to obtain a r l ease and 

1 cancellation of .said lease from said t enant and have him. vacate sa id 
farm by April 15th, 1935 1 all moneys paid by the par t y of th e second . 
part to the party of the first part herein shall be returned and fro~ 
that date . forward this contract shall be void and for nothi1&holden. I 

It is further agreed that the p~rty of th e first part shall have th 1 
right and privilege of entering upon said premises and removing ther e -
from approximately 15 cords of wood now cut and stacked and ap proxi- I 
mately 30 tons of baled hay upon the said pre mis ~s, and ap,roximately 
125 sacks of potatoes now upon said premises. 

The party of the first p~rt recogni ze s that Joseph G.KcCue is the 
broker in this transaction and is not obligated to pa y him any c om-
mission for ef f ecting this sale. 



.4.,....,.,,,,..aa,W.,,,,_.,,,,-o;-~IM-- --~~'bv-prrg~(!" •Ut-M~ ~~-pri,u--aforeu11vd:;-~-co,J'ffl!,"D8rit,n~,mtw~ -
ri<un>~~---f"#i,-lttt<t"'1Mffl,-~7t1,1t1>alili61, 
~Jw ••ee 1Rimej-

~nd it is ftu:tllct: ~gtccd, by the parties to these presents, that the said party of t1M srcnnd, 
part, !11s heirs a,nd, ?f1fnb ', may enter into and upon the said Land and prcmises»i 
t.U: aft -er c lo sing of tit~ 71lU!nJtrAt<J;fcp;~tl:auf. 
~n,d, from, t.Jwnce ta~ the. ren:ts, issues and profits to h is and their use. ' 
~nd it is fnrthn: ~gl'.ccd, by tlw parl;ieshereto, that the said Deed of v:a rr nnty 

shallbedeliveredandreceivedatt he o 0 f i c ' 3 ;,f App l c0 g·. t~ , Stc>v 211s,Fost ·•r & 
ne ussille, 

between tke h,ours of t en in. the f ore n.oon anti. t ::r::e o'oLock in the aft Pr 
noon on. the said, 15th day of April next enminl 
!he date hereof 

3-ud for the performance of aU a-n,d, sin,tular the. covenants and agreements aforesaid, thli said, par. 
ties do bin,d, themselves and their respective heirs, executors and administrators;»JfJl."fJJle(l:luY~TJ.J{liW. 
~lijim>~~~ 

-Jllby'JrM,0y:~"'1qY,tdaU4ii'.Dllid<itt~ 
~n 'i!illitncss 9hn:.cof, tlw said parliies havs hereunto interohant,ahl,y ,et their hands and 
seals the day and year first ahove mentioned • 

.i!gnc4, .i•ah4 anJl ,!!cli1'e1'c4 } ;_;.;-~ 



I 
I 

, bofor• ""'• 

,7° -·es ri. D. "ll 1 cox and Lout•e V. 5'.1 1100: 
,,.,...nally appea.r,d 

who, I am satisfied, ..... :-c the grantor c- menfiifl,!f:f(j,n, 'tM within Instrument, to 
whom J./!,l"~Ptaile known, the contents thereof, and thereupon, . , .., ·~ · ack,wwLed.ted th.al. 

·· lfiined, sealed, and ddivered the sam<J as t _.ei?' voluntary aet and 
deed, for the uses and purposes therein ~pressed. 

0, 
s:Y >-; ---=-Q -- ;:, 

"' ----= I 
111, consideration of mutual, pr om,i scs c1,rul a,trcem, e 11,ts herein stated, we h ercl;y a_treo to extencl 

the date for the delivery of deed arul e.vccu,lion, of this cont ract to 
at same hort..r a,ul place 

Wllttn:.e.ss our hands anil, seals tli is 
da y of .1. IJ. la 

" 

r 
0: . . . 
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Exhibit D-2. 

'ro : Joseph McCuc: 

I do hereby repudiate any and all written 
agreements, authorizing you to sell my farm 
prem ise s, located in Atlantic 'Township, Mon-
mouth County, New Jerse y. 

J. E. D. StLCOX 

4 



4 OCI .1.1938 

Nrw ~rrsry Qlnurt nf :&rnrs a11ll J\pprals 

JosEPrr G. McCuE and CHA RLES 

~ . SwEE~EY, partners trading 
as Joseph G. McCue Agency, Action at Law. 

Plaintiffs-Appellants, On Appeal from 
Supreme Court, 

vs. Monmouth 

JAMES E. D. SILCOX, 

Defendant-Resp ondent. 

County. 

BRIEF OF PLAINTIFFS-APPELLANTS. 

This appeal presents for r eview a judgment in 
favor of defendant, Dr . J amcs E. D. Silcox; re -
su1ting from a verdict directed by the court 
agai nst the plaintiffs, Joseph G. McCue and 
Charles E. Sween ey, pa r tners tradin g ns Joseph 
G. McCue Agency, in an action to recover a bro-
kerage commission from tbe defendant. The sin-
gle ground of appe al goes to the direction of that 
verdict. 

Plaintiffs were authorized in writing by defend-
ant to sell his fann. The written authorization, 
dated March 14, 1935 (Exhibit P -1, p. 80), is as 
follows: 

March 14, 1935 

Joseph G. McCue Agency 
Rumson, New Jersey 

Gentlemen: 

In consideration of services to be performed 
by you, I hereby employ and authorize you, 



as my ag·cnt, to sell for me my farm consiRt-
ing of 212 acres in the Township of Atlantic, 
County of }..fonmouth, State of Now Jersey, 
for the price of Seventeen Thousand DoJlars 
($17,000.00). 

In consideration of your offering my said 
property for sale, I agree to pay you, upon 
the completion and execution of an agreement 
of sale at the said sum of Seventeen Thou-
sand Dollars ($17,000.00), a commission of 
5% of the sale price. This employment and 
authorization shall continue as irrevocable 
for the full period of ten days from and after 
the date hereof, and shall continue thereafter 
until this employment and authority shall be 
cancelled by me, giving you ten days notice 
in writing thereof. 

J . E. D. S1LOOX, M. D. 

Witnessed by: 

JosEPH G. McCuE. 

Within six days (the authorization being ex-
pressly iTrevocable fo I' a period of ten days) an 
agreement of sale was made by d0-fendant with a 
purchaser, one Frederick J. Burghard. (See fac-
simile copy of agreement, Exhibit D-1, p. 81.) 
rrhis agreement, dated March 20, 1935, among 
other things-recites the sale price to be $17,000.00, 
$1,700.00 being- paid on execution and tlle balance 
of $15,300.00 to be paid on closing of title and 
delivery of deed. 

On April 12th, 1935, a deed was delivered by 
defendant to the vendee named in the agreement. 
On \he same day (p. 70, I. 41) defendant deliv-
ered to M:cCue a paper reading as follows (Ex-
hibit D-2, p. 82) : 



To: Joseph McCue: 

I do hereby repudiate any and all written 
agreements, authorizing you to sell my farm 
premises, located in Atlantic Township, Mon~ 
mouth County, New Jersey. 

J. E. D, SILCOX, 

Dr.fendant refused to pay a commission because 
out of the $17,000 he bad been obliged to pay 
$1,100 to his tenant in order to have him vacate 
the premises. Before he would vacate this ten~ 
ant demanded $3.000. He received it , t.hc balance 
of $1,900 being contributed by the vendee over 
and above the purchase pric e of $17,000. 

In add it ion to the notion that he did not 
actually get $17,000 for the prop erty, def endant , 
having alleged that Joseph G. McCuc, one of the 
plahitiffs, frau dulently failed to affix his signa-
ture to the agreement for sale , in which was in~ 
scrted the following clause, sought to prove the 
allega tion: 

The pa rt y of the first par t r ecognizes thnt 
Josepl1 G. McCue is the br oker in this trans-
action and is not obliga ted to pay him any 
commission for effecting this sale. 

McCue did not sign and denied that he was 
supposed to sign (p. 39, I. 9). Defendant said 
he ' th ought he [McCue) should sign it' (p. 55, 
I. 21), but added, ' I didn 't think it .was my place 
to ask him. It waS his business to sign it.' 
Defendant, when asked why he did not insist upon 
it (p . 55, I. 26) answered, '1 didn't know enough 
about law trouble . ' 
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'l'hc learned trial judge, after announcing ihat 
no fraud had been found (p. 75, I. 27 and I. 31), 
assigned two reasons for dhecting the verdict 
against the plaintiffs: First, that defendant 'did 
not receive "seventeen thousand dollars cash" ' 
because of the $17,000 he had to pay $1,100 to his 
tenant; secondly, that there was a waiver of com-
missions as a matter of law, evidence of that 
waiver, among other things, appearing in the 
written contract for sale, and by the fact that a 
notice had been given by defendant 'repudiating 
the original contract' (pp. 75 and 76). The court 
said that (p. 74): 

The controversy here involves, therefore, 
the question as to whether the evidence does 
disclose that the plaintiff waived his com-
mission in order to have the sale go through, 
so that he might likewise be enabled to make 
a sale to Burkhardt of other property for 
which negotiations were under way at the 
time. 

Whether the evidence did so disclose would in 
any event be a question of fact, to be answered 
by the weight of conflicting testimony. There was 
no evidence whateirer that negotiations were 'un-
der way' to sell 'Burkhardt' other property. Mc-
Cue had testifi~d that an adjoining farm had al-
ready been sold to Burghard (p. 34), but this he 
did not disclose to defendant . Defendant testified, 
making no mention of Burghard or anyone else, 
that McCue told him he had a sale for two other 
farms, which would be lost if defendant's farm 
were not sold (p. 49). 
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In conclusion, the court made this pronounce-
ment (p. 76): 

It is perfectly obvious to me from the 
standpoint of law that the weight of the evi-
dence is against :Mr. McCue's right to rcr 
cover. (Writer's italics .) 

Three arguments oppose the legality of the di-
rection of verdict: 

First: Defendant received $17,000. It was the 
purchase price for the property. What defendant 
did with the proceeds is immaterial. Whether he 
used part of the money to pay off a mortgage, or 
to get rid of a tenant, should not defeat a claim 
for commissions. 

Secondly: 'l1hat regardless of the sum received, 
there was a price satisfactory to the owner re-
ceived from a purchaser purchasing on terms sat-
isfactory to the owner. 

Thirdly: The record reveals no waiver as a 
matter of law, but disputed facts which, if bearing 
upon waiver, should have been submitted to the 
jury. Moreover, if performance of an irrevocable 
contract can be waived, and if at any time there 
did occur that which would amount to a waiver, 
defendant, by his notice of repudiation (Exhibit 
D-2, p. 82), delivered on tho same day the deed 
was executed, elected to deem the agency coll-
tract subsisting, and thus, to his mind, a fitting 
subject for oanceJlation. He overlooked that tho 
contract had been performed by the brokers, and 
that in any event it expressly required not one 
day's notice but ten days' notice in writing for 
cancellation. 
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POINT I. 

That the plaintiffs earned their commiaaions, be-
cause they found either a purchaser able and 

willing to comply with the terms specified in 
the authority thus given, or a purchaser 

agreeing to purchase on terms satis-
factory to the owner . 

'fhe learned trial judge construed the author-
ization agreement 'to mean that he (the agent) 
was to pr oduce a purchaser who would pay the 
defendant seventeen thousand dollar s in casl1.' 
One of the indu cing causes for directing the ver-
dict was that 'He did not receive "seventee n 
thou sand dollars cash." ' 

There is nothing in the agreement about cash, 
nor is there any thing in the evidence to support 
the view that the purchase pr ice was not $17,000. 
The agreement of sa le relliies $17,000, and in i t ap-
pcarn an acknowledg ement of the receipt of $1,700 
and the recital that $15,300 was to be paid upon 
closing title. That the vendor contributed $1,100 
to ind uce his tenant to vacate the premises, and 
the vendee contributed, for a like purpose, the 
sum of $1,900 over and above the purch ase price 
of $17,000 does not alter the fact that the pur-
chase price for the premise s, excluding the pur-
chase price of a release from a tenant, was $17,-
000.00, the amount mention ed in the autho rization. 

If a purchase price is to be considered only 
that which a vendor retains, then it would follow 
that if the premises were subject to a $5,000 mort-
gage, the purchase price would be only $12,000, 
notwithstanding that the mortgage was paid and 
cancelled simultaneously with the conveyance. 

I 



The forego ing argument assumes that the au-
thority was one to sell at the price of $17,000 and 
that alone. Such an assumption should not be 
forced and is contrary to the rule implied in 
Ganley vs. Kalikman, 105 N. J. L. 311, affirmed 
without opinion in 106 N. J. L. 2S7; and to 
the rule expressly enunciated in the recent 
case of Walsh vs. Isgro, not officiaHy reported; 
but appea rin g in 61 N . J. L. J. 345, in which 
the broker's authorization recited $14,000 and 
the sale was effecte d for $10,000, upon which 
the broker ,vas awarded a commiss ion. To the 
same genera l effect is Br indley vs. Bronk, 10 N. 
J. Misc. 612, at p. 614, where was quoted this pas-
sage from the Ganley Case: 

• that a broker I earns his commis-
sion when he finds a purchaser able and will-
ing to comply with the term s specified in the 
authori ty given, or when he finds a purchaser 
who agrees to purchase on terms satisfactory 
to the owner. ' 

and Tucker, i nc. vs. 1'11.ahafley, 6 N. J. Misc. 17. 
While it would seem that plaintiffs did find a 

pnrchascr able and willing to c.:;,mply with the 
terms specified in the au thority given, if they did 
not, then it cannot be questioned that they found 
a purchaser agreeing to purchase on terms satis-
factory to the owner. 

Under the v iew of the court below, the agree-
ment ,vas deemed, not only as authority to sell 
at one price and that alone, but to sell for cash 
and to have all of that cash not 011ly go into the 
vendor's pockets, but stay th ere without a11y part 
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of it going to remove tenants, pay off mortgages, 
or otherwise make good title. No legal effect was 
given to the unquestioned fact that _the plaintiffs 
found a purchaser vi'l10 agreed to purchase on 
terms satisfactory to the mvner. 

POINT II. 

That the evidence did not constitute a waiver as a 
matter of law; and whether there was a waiver 

as a matter of fact, was for the jury and not 
for the court . 

As said in Freernan vs. Conover, 95 N. J. L . 89: 

By 'waiver' is meant the act of intention-
ally relinquis hing or abandoning some known 
right, claim or privilege. 

The closely allied doctrine of estoppel in pais 
is not applicable, for that doctrine rests upon 
fraud, and the court below said that no fraud was 
found (p. 75, I. 27). 

In defendant's answer (p . 11, II. 1-12), it is re-
cited that: 

• • • the said ,Joseph G. McCue was to affix 
his signature to. the said written agreement, 
which be failed to do, and fraudulently ob-
tained the signature of this defendant and 
hls wife, to the said agreement, without affix-
ing his signature thereto. 

Defendant claimed (p . 39, I. 1) that McCue was 
to sign the agreement of sale containing a waiver 
of commissions. Neither of the plaintiffs signed 
it. Failure to sign a waiver cannot constitute a 



waiver or become an element in producing a 
waiver. 

What was said and what was done at the meet -
ing whereHt the agreement of sale was executed, 
and at the meeting when the deed was delivered, 
were the subjects of sharp ly conflicting testimony. 
Thai defendant himself did not think McCue had 
waived anything is strong ly evidenced by defend -
ant's seeking to repudiate the written authoriza -
tion long after its condit ions had been fulfilled by 
the plaintiffs. 

Even though the evidence were not conflicting, 
and even though it be sai d that what had occurred 
at some of the meetings did constitute in law a 
waiver, the defendant himself stoutly insisted that 
the waiver was to be embodied in the agreement 
of sale and was to be signed by McCue. McCue 
did not sign . 

If the plaintiffs earned their commission, they 
earned it either when they found the purchaser or 
when he agreed to purchase on terms satisfactory 
to the owner. 

VVhen commissions are earned, a debt exists. 
To satisfy, destroy or render non-existent that 
debt, other than by payment, must be accom-
plished by a contract. :B1or that contract, there 
must be consideratio n. A waiver must be sup -
ported by an agreement foun ded upon a valuable 
consideration. It has been so held in Aron vS. 
Rialto Realty Co., 100 N. J. Eq_. 513 at 517; af-
finned1 102 N. J. Eq. 331; Gussow vs. Beineson, 7fi 
N. J. L . 209; and see 3 Wiffiston on Contracts (Re -
vised Edition) sec. 679. 
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Apart from the question of the application of 
the doctrine of waiver, there remains a serious 
question surrounding its legal presence, a pres-
ence which must be entirely free from conflicting 
facts and inferences. 

'Intentiona lly relinquishing or abandoning some 
known right, claim or privilege' involves knowl-
edge and intent . Both have to do with a state of 
mind. Hence, the almost universal rule that 
waiver, because it invo lves knowledge and intent, 
invariably becomes a question of fact for the jury. 

7. Province of Court and Jury.-Whether 
there has been a waiver is generally a ques-
tion of fact, and the sufficiency of the evidence 
relating thereto is for the jury. 'l.'he jury 
may be properly insb·ucted, as matter of law, 
that a waiver must be volunta ry, and that it 
implies a knowledge of the right, claim, or 
thing waived; yet whether it was voluntary, 
and whether the party had knowledge of \he 
right or thing waived, are still questions of 
fact to be submitted to \he jury. Where, 
however, the facts and circumstances relat-
ing to the subject are admitted or clearly es-
tab lished, waiver becomes a question of law. 
27 R. C. L. 912. 

Cittadino vs. Schackter, 83 N. J. L. 593; 43 L. R. 
A., (N. 8.) 80, is cited in support of this text. 'l'o 
the same effect is the text on suppo1'ting nuthori-
ties in 67 C. J. 311 and 312. 
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CONCLUSION. 

That the court erred in directing a verdid. 
against plaintiffs: 

(1) That if the written authorization be to 
sell for $17,000 and that alone, the terms 
were met because the sale was for tha t 
sum. \Vhat defendant had to pay to his 
own tenant to vacate, while rndueing his 
net proceeds emanating from the sale 
price, did not alter or affect the sale price. 

(2) The authorization agreement make_s no 
mention of cash, but if, as required by the 
court, cash were the test, the test was met, 
for it would go to the cash received and 
not to tlie net cash retained after some 
cash was spent to fulfill the covenant for 
peaceful possession. 

(3) That the authorization agreement was 
not specifically restricted to a sale for 
$17,000, but applied to any sum acceptable 
to th e owner. 

(4) That no fraud being found, the defense of 
fraud or estoppd in pa-is could not support 
the direction . 

(5) That there could be no waiver as a mat-
ter of law because the ,vaiver was n·ot 
signed. lf a written ,vaiver be contem-
plated, and defendant claims it was, any 
preliminary oral statements are imma-
terial and ca_m10t of themselves rise to 
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the dignity of the requis it e promise of an 
enforceable contract. 

(6) That even assumin g an oral promise to 
waive in contemplation of a reduction iu 
writing, can constitute the requisite con-
tractual promise, her e ther e was no val-
uable consideration for the alleged oral 
promise to for ego the payment of an 
existen t debt. 

(7) That if a waiver could be inf erre d from 
the te stimony, the infere nce was for the 
jury and not for the cour t; not alone be-
cause the facts were in sharp conflict, but 
because before it could be said plaini iJTs 
relinqu ished or abandoned a right, it must 
be shown they had knowledge of that right. 
The record is barren of any direct or 
pos itiv e proof of that lmowlcdge, and any 
inference pointing towards such lmowl-
edge should hav e been resolved in favor 
of plaintiffs rather than against them on 
the ir opponent 's motion for a direction. 

It is respectfully submitted that the judgment 
below be reversed. 

Respec tf ully submitted, 

October Term 
1938 

LESTER C. L:EO::uao, 
Attorney for and of Counse l 

with P laintiffs -Ap pellant s. 
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.los~ll-'H a. MoCuB and CHARLES 
E. Sw1mN1w, par tn ers t rading 
a.s J oSEPH G. McCuE AGENCY, 

Pla intiffs-Appellants, 

vs. 

JAM ES E. D. SILCOX, 

Defendant-Respondent. 
I 

Action at Law. 

On . Appeal from 
> Supreme Court, 

Monmouth 
County. 

BRIEF OF DEFENDANT-RESPONDENT. 

Statement. 

Suit was instituted by Joseph G. )foCue and 
Charles ]1j_ $hveeney, partneTs trading as .Toi:H:!ph 
G. j\foCuc Agency to recover for a brokerage com-
mission allegedly due them from the def endan t, 
,Tames liJ. D. Silcox, uncler a written li1·okerag-c 
authorb:ation for the sale of defenda nt's farm 
for the sa le price of $17,000, which agre ement con-
tained the provision that upon Uie compl etion ~rnd 
execution of on agreement of sole for the said 
premises at a sum of $17,000, a commission of 5% 
of the sa le price would be paid (Ex hibit P -1, 
p. 80). : 

'l'he defen~e inte rpose d was tha t no pur cha ser 
was produced wilJing to comply with the terms 
i:;peciHecl in the agTeement , aud that sai d aut hori -
zntion wa~ nullified and the farm sold under n 
substituted contract between the Parti es, ,vhcrein, 
no commissions were to bo paid to the plaintiff s 
for the sa le of the said premises because of the 
contr ibution of the sum of $1,100 made by the 
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defendant io effer:tuate the r emoval of a tenant 
on tlrn premises, which removal was necessary 
to sat isfy the prospective purchaser . 

The plaintiff subseq11eT1tly produced a pur-
chaser for the said farm and U1cre was contained 
in the agreement of sale, for the said farm prem-
ises, the following stipu latioTI: · 

"The party of the first part recognizes 
that Jose ph G. McCue is the broker in this 
tra11saction and is not obligated to pay him 
any commisi:;ion for effecting this sale" 
(Exhibit D-1, p. 81). 

The plaintiff was present in the office of \'Vm. 
E. Foster, at.torney and counsello r-at-law of New 
Jersey, who represented the purchaser when the 
abov e provision was dictateU for insertion in the 
agreement of sale (p. 43, 11. 39-40, and p. 44, I. 
22) . He testified he knew that this provision was 
contained in the agreem ent (p. 38, I. 40) and it is 
to be noted that he sat by and agreed to waive his 
commissions in order to effr.etuate the sale of hvo 
c:H.ljoin ing properties to the same purchai:;cr (p. 49, 
11. 30-40) and that later, nding as ft ~otnry P ublic , 
he took the agreement to Keyport and obtained 
the signatures of both the defendant, .T. J1~. D. 
Silcox, at his office, aud the signature of Mrs. 
Silcox) at a bridge party she was attending (p. 
38, 11. 16-27.) 

At the trial the only other witness produced by 
the plaintiff, wit.h the exception of his own testi-
mony, was that of Berto Sardello, who was the 
intermediary suggested by the plaintiff to con-
duc t the negotiations with the tenant and whose 
testimony was primarily concerned with the dis-
cussions respecting the fixing of a price which 
wo_uld satisfy tbe tenant, in order to obtain his 
removal from the premises. 



On the other hancl in addi tion to the defend~ 
an t's own testimony he pro duced his wife and 
daughte r -in-1a,v, an<l the testimo ny of \Vm. E. 
F oste r, E sq., the att orney fo r the purchas er who 
was tl ie only disinter est ed witness to te st ify in 
the action. 

The Tr ial Court , aft er the close of the eas e and 
after hear ing all the t estimo ny, dire d e<l t he jury 
to retu rn a verdiet. in fa vor of the ckfr. nda nt:. 
From Oils directi on plaint iff-appella n t no w seeks 
to rcvic:w the Tr ial Court's actio n. 

POINT I. 

A. 

Th e Trial Judge properly direct ed a ver-
dict fo r defendant be cause the evidence ad~ 
duc ed would not have suppol"ted any other 
verdict, than that dir ected by the Trial Jud ge. 

Tlie pla.int.i1Is were no t enti tl ed to any commis-
sion ber.ause unde r all the evidence ther e was no 
dispute as t o the mat erial fa d s lhat the plai nti ff 
fa iled to pro duee a purcha ser for the sal e pri ce as 
set forth in the or iginal brokerag e agr eement. 

Tho written brokerage agreeme nt da ted }fa rch 
14, 1935, (1£xhibit P-1, p. 80), provi des a s follows: 

' ' J\fo.rch 14, 1935 

Joseph G. 1-foCue Age ney 
Rumson, New J er sey 

Gentle men: 

In consid era ti on of sen; iees to be per -
formed hy you, T h ereby rrnp1oy and au th or-
ize you, as my agent , to sell for me my far m 
consisting of 212 acr es in the Town1:ohip of 
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.Atlantic, Couiliy of Monmouth, State of New 
Jersey, for the price of Seventeen Thousand 
Dollars ($17,000). 

In consideration of your offering my said 
property for sale, I agree to pay you, upon 
the completion and exeeution of an agree-
ment of sale at the said sum of Seventeen 
Thousand Dollars ($17,000), a commission 
of 5% of the sale price. This employment 
and authoriz ·ation shall continue as irrevoc-
able for the full period of ten days from and 
after the date hereof, and shall cont jnue 
thereafter un t il this employment and author-
ity slrnll be cancelled by me, giving you ten 
days' notice in writing the reof. 

J. E. D. Silcox, M.D. 

Vlitncsscd by: 
Joseph G. McCue." 

The clear import of the terms of this agreement 
were that the plaintiffs were to produce a pur-
chaser for the defendant's farm for the sale 
price of $17,000 net to the defendant less 5% 
broker's commission which wouJd be payable to 
the plaintiffs upon execut ion on an agreement for 
the sale of said prcmi ses. 

The plaintiffs in their brief argue that the 
above authorization agTeernent does not use ihe 
word cash, and that therefore the plaintiffs were 
not obligated to obtain a purchaser for $17,000 
cash. The authorization speaks for itself; words 
are to be construed in their natural sense and no 
strained construction is to be put upon ihem ,when 
the impor t is clear. The intention of the parties, 
as eontained in their ,vritten authorization, clear-
ly indicates that the plaintiffs, as real estate 
brokers, ,vere restricted to producing a purchaser 
for the sum of $17,000. This being the essence of 



the authorization. This is the writ.ten agreement 
upon which the plaintiffs base th eir sn it and it is 
to Ue noted that nowhere in said in st rum ent is 
any provi8ion made fol' the rlcfcndaut to accept 
a lesser sum than that of $17,000 as stipnlatr.d 
tlicrein. 

The pla int iffs hav ing· indicated Uiat their 
prospective purchaser desired immed iate posses-
8ion of tl1e farm, aud there Ueing a tenant pres-
<'ntly in possession thereof undeJ' a writtcu lease 
from the defendant, negotia tion s were entered 
into under wLich the tenan t agreed to vacate the 
premises upon pa yment to him of the stun of 
$3,000, $1,100 being pa id by the defe ndant and 
$1,900 to be paid by the purcha se r (p. 34, II. 27-
32) . 'rhe payme nt of $1, I 00 by 1J1e defendant was 
JJot. co11templated nuder L11e written brokerage 
agl'cement, heret ofore, referred to. 

As a resul t, th e defenctant in stead of receiving 
the sale price of $17,000 as stipulated in the 
agreement, actually receive d $15,900. 

In the brief of plaint iffs- appellants it is nl'gnc<l 
Uiat the defendan t rece ived $17,000 and that what 
he did with the procee ds is immateria l, and 
further, draws an analogy to a situat ion where 
the pn~w.ises were sold for $17,000 subject to a 
$fi,000 mortgage, that it could not be said that the 
purchase price \\.·ould be $12,000. That this anal. 
ogy is falacious and has no bea ring to the instant 
case is apparent in its face, since the seller in the 
hypot het ical case would have previouRly had the 
proce e<l8 of any mor tgage which he mig ht have . 
placed on the premises or purchased subject 
thereto. ' 

In the instant case the $1,100 .pa id by the de-
fendant was money out of pocket and did not rep-
rE:isent money which he previous ly had tbe b<mc· 
fit of, so that jt does hceomr. material in view of 
the writte n agree n1ent upo11 which -the plaintiffs 



suit is predicated, as to whether the plaintiffs 
produced a purchaser for the sum of $17,000. 

It is uncontroverted that the defendant did 
actually pa y out of his pocket the sum of $1,100 as 
part of an agreement to obta in the removal of the 
tenant and this being so it is apparent on its .face 
that the consideration received by the defendant 
was the sum of $15,900 and not $17,000 as stipu-
lated in the authorizat ion agreement. 

But it is further argued by the plaintiffs-appel-
lants that under the rule implied in Ganley vs. 
Kalikman, lOG N. J. L. 311, 

"that a broker may earn his commissions 
when he finds a purchaser who agrees to pur~ 
chase on terms sat isfaetory to the owner;'' 

and that in the instant case the plaintiffs found 
a purchaser agreeing to purchase on terms satis-
factory to the owner. 

" 'ith the rule enunciated \Ve have no argument 
but under the proofs nothing could be furt her 
from the fact. The written anthorizatlon to the 
plaintiffs is a specific one for the sa le of the prem-
ises ai a sale price of $17,000 upon which a com-
mission of 5% would be paid. llhe intention of 
the parties is unequivocably expressed in the 
agreement that the payment of commissions to 
the plain tiffs ,vas contingent on a price of $17,000 
lieing obtained . 

The authority was not a genera l one contem-
plating the sale of the premises on terms satis -
factory to the mvner but was a specific authority 
contemplating a sale for the price of $17,000 and 
it is apparent that the attaining of this price was 
made a condit ion of the plaintiffs' right to r e-
cover; and when the defendant was obligated to 
pay the sum of $1,100 out of the purchase price 
of $17,000 to eJiect the removal of the tenant the 
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plain tiffs l1ad fail ed to produc e a purcha ser for 
tl10 sum of $17,000 as contemplated in the agre e-
ment. 

B. 

Under the proofs there was no dispute as to 
the material facts that a substituted contract 
covering the same subject matter of the orig-
inal brokerage authorization agreement was 
entered into between the parties under the 
terms of which the plaintiffs were not entitled 
to any commission. 

Durin g the course of the plaintiff's, McCue's, 
negotiations leadin g np to the signin g of the writ--
teu broker 's author izatio n agreement the defen d-
ant adv ised the plaintiff that there was a tenan t 
on the farm u11der a writen lease (p. 48, 11. 31.-38) 
and in view of the fact that the plaintiff s ' prospec -
tive pnrcha sr.r would require immediat e posses-
sion of iho farm, the plaintiff agreed to talrn care 
of the tenant's remova l (p. 48, II. 35-40). The 
pln.intiff lai-er informed the defendant that the 
tenant wanted $3,000 to get off the farm nnil the 
defendant advised thr. plaintiff that if tJiis ,vere 
the case the deal was off (p. 49, I. 25). 

l110Uo\\'ing an effort to ascertain whether the 
tenant would vacate the farm for a lesser sum, 
the plain tiff , McCue, sugge sted that a fr iend of 
hi~, one Berto Sardello be used as an in tcrm e<liary 
an d arranged for the defendant to meet, witl1 him 
and Berlo Sar<lello at the farm (p. 33, II. 10-13). 
rr heir efforts prov ed mrnvailing, . the te11a11t re-
fusing to accept a lesser sum to vacat e the farm. 
'Phr.reupon the plaintiff, McOue, said: 

"• • • I will tell vou. T have a sa le 
for two other farms anl if 1 eannot make a 



rleal on your fa rm I will lose the sale of the 
other h\;O. He sa id ' l will make a proposi-
tion to you . I will sac rifice my commission 
if you will pay the $1,100 to the tenant lo get 
off th e farm and Bu rkhardt will make up the 
difference betw een $1,100 and $3,000.' I think 
the agreem ent was drawn up to the effect" 
(p . 49, 11. 30-40). 

'11hr reafter , in accordance with th e plaintiff 
McCuc's agreem ent, the par ties met at the office 
of "\Vm. E. Fos te r, E sq., the attorney r ep resenting 
the purchaser, Burkhardt , .in the transaction, anrl 
an agree ment of sale fo r said premi ses was dic -
ta ted by attorney "Posler to he typed by his secr e-
tary. \\-'"hen the agreement was being U.ictated by 
a tton wy Foster , th e q_ur.stion of the plaintiff 's 
commission was discu ssed anrl }ir. Fos te r testi-
fied on this p oint as foJlows : 

"Q. There was some discussion prior to 
the time that wa s put in , A. Yes, Urnre was. 

Q. A discussion bctwrc n Dr. and Mr . Mc-
Cue ¥ A. Yes. 

Q. And Mm . Si lcox and your self and my -
self '/ A . Yes" (p. 44, ll. 22-27) . 

Doctor Silcox corrol.>oraLes thi s fad. 

"Q. At the tim e you were at Mr. Foster's 
office did this idea ot Mr. MeCue rece iving no 
c·ommission again come up ? A. Yes. 

Q. ,vha t ·was sa id in Mr . Fo ster's office? 
A. The sam e a s the agreement rea<ls. 

Q. ~Tot the agreement, but what wa s said 7 
A. rrhe on1y thing J1e sa id was he would 
sac rifice hjs commission to make the sa le (p . 
GO, 11. 30-40). 
By (he Court: 

Q. And it was put in the agreement T A. 
Yes, it was pu t ll1 the agre cnrnnt" (p. 51, 11. 
1-4). 
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It ·was abo testified by J\f r. Fost er that- before 
inserti ng this clam;e in the contract , the defend-
ant turn ed to the plaintiff, McCue , and said: 

"Isn't that right, " and my recollect ion is 
that Mr. )foCue shrugged his shoulders (p. 
45, l. 19). 

rrhereupon, there ,vas included in the agreement 
of sale, the following provision: 

"'1:he party of the fir st part recognizes that 
.Joseph G. :1fcCue is the broker in this trans-
action and is not obligated to pay him any 
commission for effecting· this sale" (Exhibit 
D-1, p. 81). 

'\Ye feel tha t in vie,v of this wr it ten statement 
appearing in the agreement which clearly indi-
cated the position take n by the plaintiff, McCue, 
that the testimo ny of all the parties present, bear -
irig on the insertion of this clause is impor tant 
and that a review and an analysis of all the testi-
mony bearing on this point will conclusive ly show 
that the p laiu tiff, JfoCue, because of his desire to 
effectuate the sale of the two other farms to the 
same purchaser at that time, entered in to a sub-
stituted. contrac t with the defendant, under the 
terms of which he was to receive no commis~ion 
for effectuating the sale of lhe defendant's farm. 

In this connection, the defendant testified: 

"Q. \Vas there anything about your paying 
him a commission 1 A. He to ld me he ,vould 
sacrifice his commissio n " (p. 50, 11. 10-12). 

The testimony of Louise Silcox, the defendant's 
·wife, is further corrohorativc on_ this point: 

"Q. It was read to ::\fr. McCue or called to 
his attention 1 A. It was read to him n (p. 
fil, 11. 20-21). 



10 

The testimony of the plainti[, i\lcCue, himself, 
clearly indicated he knew t.hi!=; provision wa::; con-
tained in the agreement, for upon inlcrro ga tion: 

"By the Court: 
Q. Did you know that was in thr. contract 7 

A. Yes" (p. 38, IJ. 40-41). 

\Vh rn the Court further inlerrog-ate<l the plain-
tiff, :.\foCue, concerning the iusP.rtion of this 
cla use, be, the plaintiff, testified thi s arrang·emcnt 
was satisfactory to hlm: 

'' By the Cour t : 
Q. \Vhen yo u sa id to Fo ster, '\Vha l do you 

think ahont tha t c1am;c Y' was the Duelm · 
prese nt1 A. He was. 

Q. "\Vhat did Fo ste r sa.y1 A. ::\-'Ir. l•'oster 
said, '\Vhat do you t1Jink about thal, how 
does that suit you, ,JoeT' I said, 'I guess it 
will have to be'" (p. 39, 11. 32-40) . 

And further Mr. F'ostr.r, upon being inlt)rro-
gfltr.cl by the Court as to how the duuse happened 
to be made a part of the agreement, testified : 

"By the Court : 
Q. A fh~r Mrs. Silcox said that to her tllJs-

band about the commii:H:iiou- Li. rrhen, as 
T recall, Mr. li'arry said, 'I think if it is going 
to be a fact tha L Mr . .M cCue gets no commis-
sio n iL shonld be in the contr act.' I do11'L 
recall Dr. S ilcox ~aying anyt hing at the t ime. 
He lurnccl to :Mr. McCur and sa id, 'I sn't that 
r ight1 ' and my rc collectiou is tl1at 'Mr. l\.fc-
Cuc shrugged hi s shoulrfors. 

Q. H is 3.tten tion was ca lled to it¥ A. 
Yes" (p. 45, II. 10-21 ). 

Mr. Foster further testified it was his undcr-
stm1cling because of the fact LliaL !'he plainfrff 
was to r eceive 110 commission he was to sign the 
agreement whi ch contained this provision and 
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was ques t ioned by defenda1 1t's attorney aR fol-
lows: 

"By i\1r. l!'arry: 
Q. SVlrnt was the arrangem ent so far a$1. 

Ml'. 1foCue signing? A. I wimcmher he 
shrugged his shou ld ers after you SUf!'gestod 
it , nncl T rernern ber some conver sation was 
haU by you or }[rs . Silcox as to whether iJrnt 
was not all r ight, aud as I reca ll he shrugged 
nga in and r,ither said 'all r ig'ht' or '0. K.' 

Q. Tha t is as to the fact t.hat he wns to sign 
it tool A. That is rig ht" (p. 4D, 11. 20-30). 

nr. Si lcox also tes tified i.J.1 th is respect : 

" Q. ,virn t _was sa id by Mr . ':\fcCnr. ahou t 
s igning the contra ct f A. He was to g-et U1e 
cont r act and bTing it to :Mrs. Silcox and my -
self and lw ,vas to pu t. hi 8 signat ure on it, 
too" (p. f,2, II. 1-10). 

Following the dictating of the agreement, since 
it was quite lengt hy and as )frs. Silcox had a 
bridge or luncheon engagement it was an anged 
thnt IvfcCue was to take the contract to ilrfoncl-
ant 's office at Keypo rt and obtain his signature 
and ah;o to have }frs. Silcox sig n it at 01e bridge 
party she, was nltendi ng (p. 38, 11. 111-18) . . }lc -
Cue acted as a notary public in obtaini11g-the sig -
na tures of all of Uie parties to the contract, 
numely the defen dant and his wife and B urk-
hai-dt, th e prospect ive pur chaser (p. 38, ]l. Hl-26). 
}foCue fai led t o attach his own signat ure. 'r he 
ncknowlP.dgment 1o the said agrP-emcnt sta tes . 
that Jam es E. D. Silcox an d Loui se V. Silcox per-
sona.Hy appcareU befor e the said Joseph G. ::\fo-
Cnc, a no t riry pub lic of New ,Tcn,ey, and he :first 
made known the contents to them and that tlHffC-
upon acknowledged tha t they signed, sealed and 
tlelivered the same as their voluntary act and 
deed for the nReR and purposes therei n expressed 
(Exh ibit D-1, p. 81 ). 
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And the plaintiff testified he took the agree-
ment around to tbe parties knowing it contained 
a provision that he ,vould receive no commissions 
an<l liad Lt executed before hirn as a notary public 
(p. 39, II. 10-14). 

1t is obvious from the foregoing te.stimony tha t 
the only inference to be drawn was that a substi-
tuted contrac t was agreed upon between the 
parties covering tbe sale of the defendant's form 
premises, under the terms of which the plaintiff 
McCue was to receive no rnmmiss ions and the 
defendant was to pay the sum of $1.,100 under an 
arrangement to obtain the removal of the tenant. 

In view of the above testimony as vrnll as an 
analysis of all the testimony adduced at the tria l 
it indicated that there were no material fads in 
substantial dispute and that upon the nncontro-
verted facts the plaintiff would not be entitled 
io recover his commissions. 1l'hc direction of a 
verdict for the defendant by the court under 
these circumstances ,vas proper. 

r11hc syllabus in 1l1c0ormack vs. Standard Oil 
Company, 60 N. J. L. 243, states in that ca~m: 

"T he evidence shows no disputed fact. At 
the close of plaintiff 's testimony it was pos-
sible to infer the liability of defendant. At 
the dose of all tho testimony no :•mch infer-
ence was possible. Held , that a verdict for 
defendant was rightly directed.'' 

And also at page 246 the Supreme Court says: 

"Upon the uncontroverted facts a verdict 
for plaintiff could uot be sustained and in 
such case the verdict was properly directed 
for defendant.'' 

rrhe above case was cited and followed with ap-
proval in TVeatherby vs. Newfield Rug Co. 80 N. 
J. L. 364 by the Court of Errors and Appeals. 
fl1he syllabus in that case states: 



1B 

"Where the proofs ·will not sup port any 
other verd ict than that dircdcd by the trial 
j udge lhe direction is proper.'' 

Also in Joh n S . Geiger Sons vs. TValdron, 100 
N. J. L. 93, at page 94, Chance llor \'\Talker speak-
ing for the Court of Errors and Appe als says: 

"The const ru ction and effect of a written 
instrument is a rnatier of law to be deter-
mined by the court and not by the jury, un-
less construc t ion depm1ds upon extrinsic 
facts which are in dispute ." 

In Schotla ,nd vs. Hirsch, not officially reported 
in sta te repor ts bnt appcar iug in 155 A-21 th e 
Court held : 

"That where the sal ient fac ts were undis-
puted and only legal quest ions ,vere pre-
sented, v€!rdi.ct was pr ope rly directed . '' 

Also in Belcher vs. ,.Manchester Biiilding and 
l,oa11, As s 'n, 74 K . :J. L. 833, at pag e 839, the Cour t 
of Errors aud Appeals held : 

"When the fa cts are not in di spute and th e 
infere nces from them arc not in doub t, th e 
question a l iss ue is one of law for th e court 
and tbe direction of a ver dict is not erro n-
eous ." 

All of tl1e above cita tion s· unden iably estab-
lish that where the material facts are not in dis-
pute and where lhe proofs addu ced would not 
suppor t a ver<lict for th e p lainl iIT, that a dire c-_ 
lion of a verdict by the Court for the defen dan t 
is pro p er. 

A rev iew of the testimony cle&rly indicates that 
the evid ence at the trial did not suppo rt a verdi ct 
for the plain tiff as lhe Trial Judge rightJy sta ted 
in his char ge to the jury: 
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"I hold that the obviou s weight of the 
written evidence, i11 couueciion with hfcCue's 
own statement, clearly shows he is not en-
titled to Tecover a commission, becau se when 
you come to analyze Jtis testimony, he <loes 
not deny that the Uefcndaut claims, that in 
order to get the sa le thro ngh, hr., i\foCnc, 
waived ]1iic; commiss ion " (p . 75, 11. 33-39 ). 

"It is perfectly obviou s to mo from the 
standpoint of law thn.t the weight of the c:vi-
dence is against .Mr. MeCue 's right to re-
cover" (p . 76, 11. 7-10). 

c. 
Under the undisputed facts and the legal 

inference to be drawn therefrom it was a mat-
ter of law for the Court to determine whether 
the plaintiffs had waived their commissions. 

As said in Crawford vs. Win terbot to·m, 88 N. 
J. L. 588 (ovenulcd ou olher grounds) at (p. 
fi89) . 

"A vrniver is an inten tio11al abandonmen t 
or relinq uishment of a known r ight. rrhc i 11-

tention may be shown by condu ct as wcH ao 
by express words.'' 

And further in Aron v~. Rialto Co., 100 K. J. 
Eq. 513, al page 517, affirmed 102 N. ,I. F.q. 331. 
It is said : 

'°J'o make out a case of waiver of a legnl 
r ight , there must be a clear, uneq uivocal, 
and decisive act of the par ty showing suc11 
a purpm;c or act s amounting to an esto pp cl 
on his part. A waiver, to be operative, must 
be support ed by an ag-reerneut found ed on a. 
valuable considera t ion, or the act r elied on 
a:::i a waiver must be such as to cst op a pa rty 
from ins isting- on perf orrna rn:e of the con-
tract or forf eit ure of the condit ion." 
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And in 67 C. J. 298. 

"\.Vaiver strict ly speaking is cs~entia.lly 
nni lnteral in character; in stri<:t11ess waiver, 
is used to designate the act, or the conse-
quences of the ad of one side only; it results 
as a leguJ conseq uence from some act or co11-
Uuct of the party against whom it operate.':! 
and no ad of the party in ,vhose fnvor it is 
made is necessary to comp lete it." 

'.rhe action of the parties at the time of the ex-
ecution of the ·agreement of sale and more par-
ticularly t he acts an<l conduct of th e plaintiff, him-
self, show witho ut material disp ute t hat 01erc 
was c:onl.aiiwd in the wr itten agr eement a provision 
that ihe vlai11titf, 1.frCuc, would not be en tit led 
to nny commiss ion. ~Phat he had knowledge of 
Utis; tha t he sat there in the lawyeT 1s office when 
this paragraph was placed in the agreement; that 
he made no protest; but in faet by hi s actions as -
sented to tlie provision; tha t he further obtained 
the signatur es of the par ties to this agreement act -
ing us a notary public knmvfog full well thnt no 
commission was to he paid him. Lnde r tht~se un-
disputed facts it was a matter of la,v for the Court 
to dr:t.r:rminr: whet.her the plaintiff s had w~ivcd 
their commiss ion. 

In 67 C. J. 312 it is said : 

'' VVhen the necessa ry .facts are undisputed, 
admlt ted OT clem·ly establ ished waiver be-
comr:.s a questio n of la w, a conclu sion of law , 
a matter of lega l inferenc e. Where but one . 
infere nce can be drawn from the facts and 
tl1at, a waiver, the question is one of law; 
and it is not error for the Court to chal'ge 
the jury that they cons tit utP -waiw~T. Vlhethcr 
or not tl1e facts in question, if proved, con-
stitute a waiver is a quest ion of law which 
the Court must decide.'' 
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Conclusion. 

The Trial Cour t proper ly directed a verdict 
against the plaintiffs a nd in favor of the defend-
ant for the rcawn that: 

1. From th e pr oofs adduced the re was no sub-
stantial dis pu te that. th e plaintiffs failed to pro-
duce a pnrcha.ser for the defe nd ant's farm in ac-
cordance wit h t he wr it t en broker's aulhoriza t ion 
for tbe sale price of $17,000. 

2. The authoriza t ion agree ment was clear and 
unequivocable in jts ter ms and tha t by Teas on of 
the defendant having to pay out of pocket $1,100 
to effect the remova l of a tena nt J1e djd not re-
ceive the fu ll ag ree d sal e price of $17,000. 

3. The wr itte n broker age authorization ,vas 
specific in i ts terms and the payment of a eom-
miss ion ,va s eonditional upon the pl aintiffs pro-
ducing a purchaser for the swn of $ I 7,000 ,vhich 
under th e undisputed facts they -failed to do. 

4. Al the time of the executio n of the agr ee-
ment of sale for the premise~ a subst ituted con-
tract ,vas ente red into betw een the par ties cover-
ing lhe same subject matter of th e broker's au -
thorization agreement vddch in cff('ct pro vided 
that tbo <lefendan t was to pa y $1,100 towar<ls 
effecting the removal of a tenant in possession, 
and the plaintiffs ,ver e to fo re go their commissi on 
on thi s sale. 

5. 'fhe writ ten ag re ement of sale cont aine d· 
a provis ion that th e sale was to he made fre e 
fr om the paymen t of any real es tate eommiss ions 
to the plaintiff. This provisjon was lnserted with 
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the knowledge and assent of the pla in tiff and 
constituted as a matter o_f law a ,vai.vcr by the 
plaintiffs of their commission. 

6. The actions of the plai ntiff, McCue, in per -
mittiug this parag ra ph to be inserted in the agre e-
ment of sa le with his full knowlc<lge and his fur-
ther actions were such as to estop hlm from as-
serting a cla im for commissions. 

7. The plaintiff's course of condnet at the 
la,vyer 's office whf:re the agreement of sale was 
drawn toge ther with his subsequen t conduct lea<l 
only to one inference and tha t info rcncc being· Lo 
the fact that the plaintiff volu11Larily relinqui she d 
his right to any eommission. 

8. 'l'he facts clearly establi sh that the plaintiJT 
,vaived his right to any eommission as a matter 
of lmv. 

9. A re view of all of th e te stimony produced at 
the trjal could not support a ve rdi ct for the p lain-
tiff and the r:L'rial Judge prop er ly directed a ver-
dict fo r the defendant. 

It is respectfully submitted that the judgment 
of the Court below be affirmed; 

Respectfully submitted, 

MELV IN A . P H IL O, 

Of Counsel. 

October Ter m, 1938. 

E ow,um FARR Y, .Jn., 
Att orney for Defendant. 
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