
STATE OF NEIII JERSEY
Department of Lat, and Rlb1ic Safety

DTVISION OF AICOHOI.IC BEVERAGE @NI'ROL
25 &nmerce Drive cranford ' N.J. 07016

BUI,LENIN 2248 March 17, 1977

TABLE OF CONIEI+TS

ITElI

1. @T,RT DECISIONS - 482 ,]ACKSON AVSNT'E CORPORATION 1'. DTVISION

OF AtCOHOLIC BEVERAGE @}ITROI,.

2. APPEI,IATE DECISIO}iS - MIDDI.E EAR'TE 
' 

INC. V. CLIFTON.

3. APPELIATE DECISIOTG - MIDDI,E EARTH, INC. V' CI'II'TON ' AI'SNDED

. ORDER.

4. APPELIAfE DECISIO}TS . TgiO NTOCS ET AIJ. V. JEP.SEY CI"Y ET AL'

5. DISCIPLIIqRY 
"ROCE@IIGS 

(Paterson) - GAI''BLIIiIG tMtl'tsERS ) -
LICET{SE SI'SPEIEED FOR 90 DA!S.



STATE OF NE{ .'ERSEY
Departnent of Inet and Publi.c safety

DIVISION OF ALCTHOI,IC BSVSRAGS @TfIROI'

25 @mlelce Drive cranforit' N.J. 07016

BI'LI,EIIIN 2248 !.tarch 17, 1977

1. @UAT DECISIOTIS . 482 .IAqCSON AVE}A'E @RPOiNATION V. DrVISION OF

ALCOI|0TJC BELERiAAE COIITR0IJ.

EI'9ERIOR COTBT OF NEt{ .JANSEY

appsr,taTs DwrsoN
A-296-75

482 i'ACKSON AVENITE ORPOnATTOU.

APp€1lant,

v.

DIRECTOR, DIVISION OF AICOHOI,IC
BEI/SRJAGE @TtTROI,,

Respordent.

submitted January 3. L977 - Decided Jarnrary ?5, L977.

Before JudEes Cartonr Kole and tarnet,

on appeal fron Division of Alcoholic Beverage Control'

Messls. Krivit, Mi1ler e Galdieri, attorney for apPell'ant
(Mr. Spencer N. MitLer, on the brief).

Mr. william F. Hyland, Attorney General of New Jersey' attorn€ry
for respondent (1,f. David s. Piltzer, DePuty Attorney General'
of couns€I and on the brief).

PER CURIAM

(Appeal frotn the Dlrectorts decision in Re 482 'f,ackso:l Avenue

corporation v. Division of Alcoholic Beverage Contlol,
ffior Affirned. oPinion not
approrred for publication by tire Court oolMittee on oPinlons) '



PAGE 2

2. APPEI,IAfE DECISIONS - MIDDI,E EIRITI,

Mldd1e 8artb, Inc., t/a l
Mtddl€ Earth,

Appe 1lant,

v.

Munlclpal Board of Alcohollc
Beverage Control of the Clty
of Cllfton,

EUI,LSTIN 2248

INC. v. CLIFTON.

On Appeal

coltcLusloils
AND

ONDER

Re sporde nt .

FoE-e Ft-al Fafrb F, -rFe-., -nFt6-r,ib f 
I 
r o r A ppe I tan t

Artktur J. Sull1van, Jr., EBq., by Francl8 J. CaXLse, Esq., AttornqF
for Respordent

BY SI8 DInECTORI

fhe Hearer has flled the foLlowlng report hereln:
. Hearer rs Re port

Thls 18 an appeal from the actlon of liluntclpa 1 Board of
Alcohol.l"c Beverage Control of thre Ctty of Cllfton (noara) v{h1ch, qr
Decenber LO, Ln5, sue pended appe l1ant ra Pl.enary Re tatl Consrmptlon
Lloense C:43, for premlses 2O5 Ackernan Avenue, Cllfton, for.
forty-flve days, effeetlve Januar.y 2, ].976, upon flndlng lt gulty
of a change whlch aLl.eged tbat, betlreen Septenber 6, L975 ard
0ctober I4..1975, lt aXloned, permttt€d and suffered brawLs,
dlsturbances and unnecessary nolse thereby sufferlng tbe llcensed
premlses to becorE a nulsancei ln vlolatlon of RuXe 5 of State
RegulatLon No. 20.

In tts petltlon of appeaL, appellant contends that the
actlon of the Boar.d wae erroneous li1 that: (X) the Board refused
to furnlsh appe Llant rlth name E and statements of nttrpsseB,
thereby vlolatlng 1ts constltutlonal rlghb of due process; (2)
the flndlng of gullt was based upon lncompetent and lnsufftclent
evldence, and was rrlnf luenced by preJudtcett; (3) that the oorrluc t
of the hearlng was vlolattve of baslc pr1ne1p3.es of Justloe ard falr
play 1n that the prosecutor was also permttted to ma ke 1egal
r.ullngs wlth respeot to the adml8slblllty of evldence; (4) ttre
Resolutlon adopbed by the Board was pre pared prlor to tbe hearlng,
thereby lndtcstlng that tbe Board had preJudged the matter; ard
(5) although speclflcally requested to do oo, tlrc Boardrs
declslon wa8 not aocompanled by a flndlngs of fact upon nhloh lt
nas base d.
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Stle Board, ln lts answer, denied the substantlve
alLegattono--co.tmt#a 1n the petltlon of appeal'

At the de novo bearlng on appeaL hereln' the. partles
agreed to re 1y up6T 

_-e transcrlpt of bhe proce€dlnge held before
the Board. ffrf s vrae 

-iuppfeme"t 
e-O by the 'lolnt submls8lon of

several exhlblrs, "rO-ii-oilir-irdtrti"t. 
hulea 6 and 8 of State

Regulatlon No. 15.

I.
Prlor !o maklng a debermlnablon of the central lssues' I

sha11 dlscuss the uu"J"ui perlpberaL tssues ralsed by appellant'

Appe 1Lant argues that lts constltutlonal rtghts uere
abrldged uecause rt wii not furnlshed t,lth name s and addresses
oi-wilnesses, coples of tbelr staten€nts and copte8 of qouce

"!p"ii!'-unreis 
abpe[ant purchased the.reports from the Polloe

iriinri*e"t, arr iii vioi.tion of the Adnlnlstrattve Procedure AcL,

N:i.s:A. 52:148-1, et seq. The thort answer to th18 oont-entlon
is- ih"t pioceedlnS" u"oreht by loeal lsBulng authorl-tles to
suspend or revoke a irq,ir ltlense are.Foveined by N.J.S.A. 33!1-3r
and do not falL $lth;;-th; pr""itn of tfre Admlntstratlve Procedure
ect llfrtcfr.applles eoie ty bo State Agencle8' A local ls8ulng
authortty 1s not a state agency.

In any evenb, bhe Board counbered that, upon recelvlng
such request fr6m appeilanb, whlch 18 comparable to dlscovery
p"""t.Oine., upp.ttirnt was informed that dlseovery 1q! avallab1e
il-ti"t-ii"t6e iiear department ln the MunlctpaL Bulldtng betneen

"."iuin r,ourg ttd that-the cost of reproduclng any docwnent nould
bave to be borne by appe1Lant.

A 1'tho r.rgh the re are no s !a tutory or re g u1a tory g ulde l1ne s

re Latlng to citscovery broceeAlnS! ln. bhe conduct of dlsclpllnary
p"o"..Oingt lnsbltut;d- by loca1-lssulng authorltles agalnst a

iiq"." riiens.", lt-i; *y iuOent nt, thaE the Board acted falrly,
p"jpJ"rv and uai not-inienirtl've to the rlgh1s-of a llc€nsee; tt
;;;-;;li be used as a practlcal gulde to a1l" local 18su1ng
iu'tnorlties 1n etmllar bro"ueafneE. I am persuaded tbat the costs
oi reproOuct'ton snoutd Le borne by a ltcensee, and not by the
nunte lpa 11tV.

I reJect appel'lantts argument to the effeet that tbe

hearlng cordueled uy-irre BoSrd wls vlolatlve of the baolc
ool""fifue of lustl;'e for the reason thab the prosecutor was
-p!iiiiii"o-to-.ir.e Legal ruLlngs on the evldenee

A dtsclpllnary actlon ts clvl1 ln nature' 9nd n9! crlmtnaL'
and 1s akln bo an admlnistratlve proceedlng.^^111eT€ 18 nothlng ln
eltber the Alcoholx;'ilGi;t;-ian, U.'r.s'A; 3331-1, eb seq" or tts



FAGS 4 BUJ.],I'TI N 2 248

A,lrnlnls tra b!ve il'rde wh l:fr pror'r lbtbe bfre legaL of f lcer presenblng
bne evldencr,: t. il rl losa L Rr;ar,i f,rOrn a-Lso adVi.slng Lhe Board 1n theroaiiner .ljdlcabed hereln. In any evenb, I f tnri, upon reedlng fneLrarlec]:r!lb il.rie ln, bilil b bh'i baslc prlnclples of justlce roere notvlolabe(1" I ij.lv:: noted bhat, or) several occasloirs, appe llant rg
oilJecblons r.t,:rc aust,,tLrn11,

Ib wae eor|!:eded bhab a res,tlutlon was prepared by bheSoard p::lor Ito the flnal dlepoetblon r:f bhe char.ge frere1n, asalle ged by appe 1,]-anN, i"loinr e ver'! tb ls also apparent, as ciatned
?y;he tso'lrJ, Ll)af Lire ceg,r luLlorr pnovld,ld ior boEt.) "gull-tv" and"i); j",)1 1?y'' I. t rr:l l6g.: E.) r,..j f Illed .Lrt up.)r] bhe Bolndri arrivalat a d€bermlit::tio,:t. .'Ittr-. re r,ras t)ot a sclLtll ll.a of evlde Jtc€produced tnrilr:abLrrg :,iraL Lire Boar(l l),trl pi:ede Nefrnllred .tt$ decislonltereir), I hite r:r flirre, reJ.l{_)t t,l)ls c rntenblolt.

Al.thorrgl') tlre resc.rlrrl1on adopted by flrr,.' Board dld nobi:i.rnialn a ill.ndi,r;ir of f act as all"eged by appe 1lar)t lrhlch would
De p;.e{'err:ed i::'a,-}blcu ln all lnBbances, lt ls apparcnli, from ane;ranl;tatio (]f 1;lre Jolni exhlbll ln evj.denoe per.t;tlulng thereto,1;itai respon(le1tl; (i:!d, sui)se{li.tcntly, suhnlb 1be flnti.l,ngs of fact
irpon lrhLel) l-1; based lts cie termlnatlon"

.I.1.

I srll;ri:L ltovJ consl.der t,l-le facl;uall_ conplex invoLved Ln
irr'r,l.v1.l)g rlt .A d€ iie rrn.'Llla i;j.oll ol.' lhe subJecL appeal"^

llire llrlardts ;i'cio|nelr car)dlci.ly conceded i:hat lterns tvJol,tlfou$h rtl.ner o{ t;he rrpeclf lcatlon ol' chat,ge:'r ireceiveCl 1n
e vldence as e .ioint exhtl)-r.ii ) l'LirnJ.fit)rc1. t;o u're atr!p* Llarltr lnvoLvlng
arJ-1eged lrlciderrlrs t-le t.kre€.r] Scpl;enri)€r' :,-g, 'J-975 arld t')c)tot)€r 18, tgZS-wsre r;c) h srist,slrleai ijJ' t;lrc *ri"iFrtce " rn vJ-6h' tih€reof we are'eon6erned
irole 1.1,r.1,r1'r,h i_.he alleE,aLJ.on Lhat on {jepteirbe | 6, l.g-15, 11c€rr8ee

"eaueed or aLl ued bo happen, an aesault upon one paul pr.yor ln
ei rxi abcruf. tlre p,rs nr'l.8€ s ol' Jrour tave rr)": sald aF6aui.L re"qul.tlng tn
J ri,jurl.es to I'ryr:r ardi f'rl1.Ltter p{rlJ.cc l.nve ebJgabl0n" " Tl"ierefore,
i. Bhai-1 1l-rri1.X; lly con,li.deI'nbicrn of the vo i.unrlnous testlnrony wlth
',espect -to t,he a{'orenlerrtJ.orreci Chrrrge "

ltre t,e . t :1.mc.rry hi.g;h 1.J gh ts the f ec I tbit I an lrle brla ted.
l,e!'son, Pau i Pr yr,r', a t L;enrpte(l t,o gaj rl entry lnto appe l,lant tfi
t.ave rri on Sie ;,1,e I i,e r i.,, i_;)J;r 

"

P:itrolrnan t:hr'lstoph€r i& 1ly cf t.he l.aca 1. poilce
dellarl;n)ent beeflfled Lhi_1r, on the nlght of Sept€[!ter 6 he wag
dlspatcfled Lo ap',;;6 llani'l FremlseE 1r, order La lnveFblgate A flghL
urrorr arrlvai, I e lcurrci Pryor. t'1.eeri1rrg f rcfii the :rior"rth and observed
"a liiailcns oir l lr r'Igijt, sl.de ". Ai, ll,a t i:Lme , p|yc,r nAS on the
i'f 9?rr I k i:i r,ec,t l.u l.n f lont of' the d,;.cr tc the f&vern. Pryor nas
€,91 [ated arrd "aii;Je€,re u to L,e drl nii1rBr,"
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Offlcer l(ellyrs report of the lncldent contalned a
statement taken from Michaet Gr1nda11 who, wlth Edtrard Petce 111,
are the pr1nc1pa18 of the corporate appe llant, wttlch reads, as
f o 1.1o!rs :

rrPryor, who was lnebrlated had no proof, -butlnslsted- upon enterlng the bar. After a perlod of-, ,.
ttme, Fryor became belLl.gerent and attacked orlrda11."

Orlnda].1 further reported Pryor made lt to the doorway where he
puncbed Grlnda11. Pryor uas taken to the hospltal for
tre a t'me nt.

Gr.lndall, who was on duty on tbe nlght of the atleged
occurrence descrlbed tbe lncldent as fo110l^ts I

fiPau1 Pryor had com€ to the bar and he was
trylng to get lnto the door, and the proofer was
f,av:"ng some 

- trouble, because he wouldn rt show any
1dentlflcatlon, b€cause he had no ldentlflcatlon.
He vras drunk, he was getting 1oud. t''Ie walked hlm outslde
onee, he came back ln he Btarted pushlng. We got
blm outslde agaln, tre eame ln agaln and then he
started pustrlng ard shoving and we got h1n outslde
and then he started bo take a sr',1n9 at Ed. He $ag
pushlng hlm, and Ed hlt hlm and then Later on we
ctosed 1t up. Ed went back tnslde and bhe oare thtng
happened aLL over agaln, he vras pushlng me, sPlttlng
b !.ood at me, and bhat ts Ixhen the pollce carne. "

He asserted bhat Pryor dld not Btep Ln8lde tfre tavern
that nlght. I3ter, the lribnees tesblf 1ed I

rrHe mlght have at bhe most got hle foot ln
the door. We have solte bhlng posted at th€ door and
bhatrs--you know, we donrt al1ow them passed the door.
You knowl dependi l,,hat you want to call ln the premlses. "

Grlnd811 aeeerted that he struck Pryor ln se 1f-defense.

On cross examlnatton, Edvtard Petce 1L1 testlfled tbat
both he and Grlndall Btruck Pr yor ln seLf-defense. Ile €xplalned 3

"Mr. Pryor trled to enter l'r1 thout any proof,
and was lnebrlated at the tlme, and he wao forclng
b1.E liay lnto the bar and hi ttlng ue. "

Petce1l1 further testtfled that he requlred Etltches on
bls hand after strlklng Pryor ln se lf-defense.

It le flrnly se ttled that the Dlrectorrs functton on
appeal 1s not to reverse the determlnatlon of the munlclpal. 188ulng
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Schulman v '2g(3, Ttem
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a fact ibat there uas a clear
flndlng of fact or nlstake of

Nenad6 Bulletln 1'620, Iten li
abuSe
1aw

Montelro v.

nufi 0 of ltgte Regulatlon No. 15. The uXtltnate t'est tn these
ilittcre--fi-onc of-reagonsbleneE'! on the part of the Counsll'
Oo,-io-po[ J.t another way; Could the r€mbers of the Councll ag
iiisonal,le men, actlng rEasonably, have oome to thelr determlnatlon
Lased upon ttre'evldenie presented? f,he Dlrector ehould not revere
unfeus ire ftnde as a facl thab there $as a clear abuse of dlscre tlon

Nevrark. Bul1e tln 2, e-rii cas€e clted theretn.

the burden of establlshlng that tbe Councl'l acted
v and ln an abuse of lts dlsoretlon neet8 vf lth aperroneauslt and 1n an abuse of tte dlsoretlon neetE nlth appelLant.

o"-onrui;ru"tea ffnOfng of faot or mlstal{e of 1a}', !v tne -qoyn911'

r.35 N.J.L. 5V2. (8. & A. Ly+
277, 282 (App. D1v. L957);
Alcoho1lc Beve rase Nenark.

;;;;f- ;;-'E-p"Epono.ranc-e of the be llevab 1e evldllg! 
. 
onlv,,,+tqg:

20 N.J. 373
.J. Super. pp. v. x96o);

, noE o olall.y r€ por , re prln 1n

Ihe crltlcal lrtqulry 18 $hettrer tbe llcensee or 1tg
empl.oyees, actlng urder the oLllgatton of the tremendoue
reipoiretUiftty nfrtcn ls reposed ln ttre hoXder of a llguor'-l1oense,
nai'.ierolged-that degree 6f care conslstent vllth such obllgatlo!
in keeplng the predsEi fr.ee fron dl'turbanoes, nolse and act' of
vlo 1e nce

It ts apparent ttla t the crltloal lgsue preBented for
de bernlnatlon ls fao tua 1.

In evaluatlng the testlmony ard lts lega1 lmpact, r"e

ane guldett .by-ttre firmiy eBtabllshed-prlnclpLe that dlsclpltnary
proc6edlngs igatnst lte-uor llcensees are -clvl1-1! 1"9!T-"- and..requlre

It ls abundantLy clear bereln, that th18 18 not the
CXasslc case of a sudden ind unforeseen flare-up between t?'lo

patrons $hlch general'ly lmposes no L1ablL1ty upon a llcense-e ' In
if,J-riittJr-Cl'-Idl'g " Uotlr prfnclpats of tlre corporate appe 1lant
iisel;teO tnEffffi-las tnebrlabed, unruly and oombatlv€. He $a8

i.gnia eway flon- the llcensed prenriges on r're than one occaElon.
it;;; eon;eded that b;th prln;lpa18 lnfucted Ptlvqlaal punlEhm€nt
oion-Fryor, albelt, tlrey deolared lt nas ln seXf-defense'

The common senee rule shoul'd have been applled ln
thlg eltuatton. The y $ere we11. arar€ that Pryor wa8. troublesolm
ard. urd€r tbe clrcumitances, th€y should hav€ r€quest€d agslstance
i"o; iha porio".' 1nst€ad, t[:ey oiroae t'o allor tb€ sttuatton to
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&Erloratel.ntoanescalbedlnterpersonal'altercatlonlrherelnPr'yor. iulilfiid injurtes resuttlng ln blood belng stpd and subsequent
hospltal treafine nt requlred.

'Iblsnoansllerforappel.l.anttoarguethattheoccurrenee
took plaee outslde of the l'lcensed premtBe8, 'and, therefore, lt 18
not Lega1.l.y reeponstbLe ttrerefor.

tlcensees are responsLble for condlblons both ln ard
outslde of bhe premlses lrhlch are cau8ed by patrons. thereof.
seldel. v. uoper Freehold, Bu13.etln 1246,_Iten 1i D'+nbolF v.
@'t/22, rtem L. The rea8on for the
lmpolTTion;fsueh a strlct ruLe 1s that the lxquo!' business 1E
an exceptlonaL one, and courts have a1fiays deaLt t'{lbh lt
exceptlonaLry. 

-se6 x-t l,lqugrs 1. TEvlo;'.17 N.J. 444 (1955),
Mazza v. Cavlcchla, 15 N.J. 49U W54).

The Dlvislon 1s role ln revleHlng the findtngs be 1on
1s bo deterrntne flhetber the flndlngs nade could have been
reached reasonabLy on sufflclent credlble evldence present 1n
the record, conslilerlng the proof8 as a nhole, wlth dt.€ regard
to the opportuntty to Jtldge thelr credlbl1lby.

I am satlsfled, and f1nd, fnorn my study of tbe record ln
1ts totality, lnc1ud1ng the exhiblts and the argument of counoel',
that appetlant has fal 1ed to establlsh bhat the actlon of the Board
uas erroneous, was an abuse of 1ts dleere tLon, 8nd shoUld be reversed.
Rule 6 of state ReguLatlon No. 20.

It 18, aceordlngl'y, recolur€nded that an order be ent€red
afflrmlng the Boardrs actlon, dlsnlsslng the appeal', vacatlng the
order staylng the suspenslon pendlng the determlnatlon of thts
appeai., and ilxtng the effectlve dates for the suspenslon of llcense
heretofore lmposed bY the Board.

. Concluslone and 0rde r

No Exceptlons to the Hearerts report were ftled pursuant
to Rule 14 of Sbabe negulatlon No. L5.

Havlng carefully concldered the enbLre record hereln,
lnc1ud1ng the transcrlpt of the te I ttmo-nV,,-the exhlblt8, the

' argument of Counsel ln s umna tlon, and the Hearer ls report, I
coicur 1n tbe flndlng' ard re oomne ndattons of the HeAter, and

. adoPt them as my concluslons hereln.

Accordingly, lt ls, on thts znd day of December X976,

OnDSRED thet the aatlon of tle Board ln flndlng appellant 
.

gul 1,ty of the charge bereln be'and the same ls he rsby -afflrrnd, ard the
;ppeai hereln ue and the sane ls hereby dlamlooed; 8nd tt Lg

r furt he r
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oBDERED that my order dabed December 3I' 1975' staytng
Boardrs actlon perdlng the deternlnatlon of thls appeal', be and
the Bane ls hereby vacated; and lt ls furth€ r'

0RDERED that Pl,enary Reiall ConsunptLon Llcense C-41,
lssued by the ltuntclpal Board of Alcohollc Beverage Control of tbe
Clty of Cltfton to Mlddl.e Earth, Tnc,, f/a Mlddle Earth, for
premtses 20) Acl<erman Avenue, Cllfton, be and the sane ls hereby
lucA€nded for forty-flvc (45) dayg, oonnnenolng et 3tOO a.n. on
fuesday, Deeerrber ]4, L976 and termlnatlng at 3:OO a.n. on
Frlday, January 28, 1977.

JOSEPTi B. IiERNSR
DIREgfOR

3. APPEI^IATE DECISIONS - MIDDI,E EARTH 
' 

INC. \'. CI.IFTON - AMENDED ORDER.

lrllddle Eartkr, \nc., b/a ]
}lldd1e 8artb, I.t

BULI,ETIN 224A

Appe llant, ll
v. j

0n AppeaL

Al'lENDm
ORDER

Muntclpal Board of Alcohollc 1

Beverage Control of the CltY I
of Cllfton, l

Re sponde nt .
__t -

Fo6'e FtAl fr-at-e F,-Bsq :-, n b torne v f or Appe 1 1an t
nrinur .r. sutuvan, Ji., Eeg., By Francls J. @use, 88!l',

Attorneys for Fe e Porde nt

BY EI8. DIRECTON

ConcLuslons 8rd Order' $ere entered hereln on
December, Z, Lgi6 ;iiir*f"g the ietlon-of tlre respondent, Munlolpt{l
aor"-d-or licotr6rro Bevera[e contro]. of the clty of cltfton,
dlerls"ltg the appeal, vaEatlng tbe-.Dlrector tB Order datgd
n""i.utr3r, Wlb' stairne-tne Eoarots aeblon pendlng the determlnatlon
oi-irrit-aip6a1,'ind rilmiostng a suapenslon of forty-flve dayg
comtr notng on fueaday, Decemben I4, r9(o

It appears, honevetr, that the actton appeal'ed frolf,
lnvolved a euspenolon oi'ten dayo, rather tban forty-flv€ days'
itros, itre forty-ffve Oiya suspe;sion 8et forth ln the Conolurlons
ard Order 1r lnadvertent.

I thall' therefore, enter an Amended Order to
relmpose a s,rupen"ioi oi- rrce"ud conetstent wlth that orlglnally
lnposed by the resPordent" 

I
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ApDells,nEs.:t

Municipal Board of Alcoholic !
Beverage Control of the CitY :
of Jersey Clgy end Robinsonrs :

chop House, lnc., t/a Robinsonr s :
Restaurant, :

a

Respondents.:

Louis Serterides; Esq. I Attorney for APpellants
Dennis L. Mccill, Esq.1 by Bernard Abraras, Esq., Attorneys
Schumenn, Heselon; KennelLy & Dormentr Esq.e by Francls X.

for Respondentr Robinsonr s Chop House

BY THE DIRECTOR:

PAGE 9.

Accordlngly, 1t ls, on thls 6tfr Oey of Deoember 1976,

oRDERED that my Conoluelons ard order dated Decenbe2,
X976 be and the sanle ls kret€by ame nded ln p€rttn€nt part ad fo11o$8 !

ORDERED tbat Plenary Ret811 Consunptlon LLcenee C-4J,
lssued by the Muntclpal Eoard of Alcoholl.c Beve rage ContnoL of ttt
Ctty of Cltfton bo t{lddLe Earth, Ino. t/a Mlddle Earth, for
prenlEes 205 Aokern€n Avenus, Cltfton, be and th€ 88ne 18 hsreby
susp€nded for ten (fO) aaye, cotruF nc lng 8t 3!00 a.tn. on Tueoday,
December L4, L976 ard ternlnatlng at 3lOO a.n. on Frtday,
Deeenber 24, LEf6.

JOSEPIT E. I,ERNM'
DIRECEOR

4. APPSIJATE DECISIOIiS - fWO NICKS gT AI,. V. JMSSY CITY ER AL'

Two Nicks, t/a Neptune Seefood 3

RestuaranEr Paneazis E:ceel L :

Restaurant and Carl Ferrigno :

t/a Blue PoinE Tavern, :
3

On Appeal

coNcLUstoNs
end

ORDSR

for Respondent-Board
Kennelly, Esq. , AtcomeYs

The Hearer has filed the foLlowing repore hef,ein:

Hharerr s Report

This is an appeal fron the action of respondenc, lfunlcipal Board of
Alcoholj.c Beverege concroL of Ehe city of Jersey city (hereioafter Board) which
adopEed a resoluElon approving a pl"ace-to-place transfel of Plenary ReLail
Consumption Lieense, C-Lor issued to respondent Robinsonrs ChoP liouse t/a
Robinsonrs Reslaurant (hereinefEer Robinsods) from 2902 Kennedy BouLevard !o
426-430 Sunmi t Avenue r Jersey CiLy. The Petition of appeal fiLed herein
furLher addresses itself to the grant of renewal of the Robtrnson license for
the current licensing yesr"
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Thet portlon of Ehe peEiEion of appeal that alludes to the grant of
renerral of the Robinson llcense mrst of necesslby be disregarded aJ the actlonof the Board renewi-ng the license occurred on H.aich L5, 1916, more than thrrty
dayo from the renewal grs.nt. Rule 3 of State Reguletion No. 15. Thus the appealwill be consLdered only as a challenge to the Boardts approval of Ehe place-to-
place transfer.

A de novo hearlng was held tn thts Dl.vision purauant Eo Rule 6 of
Scate Regul,atlon No. 15 aL wbich, the partle6 trero perml,tled to lntroduce
evld€nce and croeE-examina wltneases. As most of the relevant f,acts $ere
uncontroverted or st.ipulated, only the testlmony of Carl ['errlgno, one of
the LppellsnEs, was offered; and that nes Lntroduced apparently solely for
the purpose of clerifying the reasons for appell.antrs obJectlonsr es iell
as to add an orel descrlptlon of Ehe area to which the llcense transfer
is proposed.

Ferrigno, a licensee whose prenrises ls less than three hundred feeu
fron_ the subject proposed locatLon, had serious doubgs fhat Robineonrs,
whlch had secured Eransfer to the subJect premises, could concelvably open
a rrreslaurantrt in the lirdted size bullding available. It nas his belief
ttut only another rrbarroomttr of whlch chere were already too many in Ehe
area, could be set up in Ehe tlny buildfng on the premlses.

Apart from the uEual objection by e competitor- licensee to a granL
of a place-to-place t.ransfer to a nearby locatlonr appellants struck upon
an apparent dichotomy of logtc in the Boardrs epproach to the subject
approvel. Three years eerller the Board denLed an appllcatlon for trdnsfer
to tlre subject prcrnlses (Jqlrklrrs _ct al v. Jcrsey Cltv, BullcEin 2134, Itar 3).
AppellanEs conEend tlraE, 1n vlew of the goardiJ occlon a' mere three ye6rs
ago, there is no justlflcatlon for a present approval.

From the oral description and sketches offered, i! j.s apparent that
the bulldlng ln whtch Roblnsonrs ReaEaurant Ls to be housed ie the same
hrlldtng Eo whlch Jenklns had sought transfer rhree years ago. At th€t Etne
the rejectlon of Jenkints application revolved abouts the addition of the
Jenkins licenge to anoEher part of the Clty in which Ehere r{ras already a
sacuration of Licenses, coupled lrl th certaln ecomonic restraintg that Jenklns
spParently could noL overcome. It ls go be noted, in thab eonnection, that
one of the grounds urged' by Jenkins for reversal of the Boardrs judgenent was
the prevlous epproval in the yeer prior to the transfer of rwo Ni.cki corp., the
pregent appellant, (Cf. Two_Nicks Gorp. v-_Jgrsev Ci!y, Bulletin ZO99 lten l).

The underlying prlnclple lnvolved herein, as in a1l nactera lFvolving
the dlscreElon of the lssulng auEhorlty in the consideratlon of appllcations r.

for tranefers of plenary retal1 llcenses t6 that such action ls generally
affirned on appeal to the Director if reasonable and properly Dotlvated. In
short, the Direclorrs function on appeel is not to substttute his personal
judgenent from that of the llrtinlcLpal lssuing authortty, but nerely to deteruine
whether reaeonable cause exists for lts oplnlon andl lf sol to affirn irrespectlve
of, hls own peraonal view. Fenwood v.- Rocco, 59 N.J. Super. 3O6 (App.Dlv.19@);
Lyon6 Fer s. Teverrl v. Nenark, 55 N.{. z9Z (L979).
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Ln the lnstant $atterr che Board artlculated its dectsion to approve

thet'ransfertnalengthlyandwelldetalledexpositionofltsree6onlng.
fy-ft"-r."otot1on, it obviously came to grlps with the confticglng values
oi the approval, and deternt.ted that those values erpressed onercane the
burdens.

Hencel unlesa the Board abueed the dlscretton conferred upon It by

the statute ix..f .S.e. 33:1-1 et eec) the Director w111 aff,lro' I flnd no

ebtree of such diecreElon end recormend aff l rn6tree. Blanck v. Maenolia.
3n N.J. 484 (L962r.

11

Appellants further challenged the action of the Boird in the area of
publtc saiety, ln that there exlsts a large (1r0OO gal.) fuel tank undergtound-n."t 

on. corner of the building. They further as6ert thac a sefety problen
exists because of the proxiaity on the grounds contelning the licensed Pte8lses,
of a car r,rash. other aspects to th16 r.rlti-faceted parcel of proPerty were also
deecribed as constltutlng a eafety problen.

Theae same fears erqrressed before the Eoard trere resolved by 1c ln tts
r€6o1ution whereln lt indlcated ihat trRequlrerenta heve been oet a5 to the
aforeeaid docunents and Jersey City !&lnlclPal Codel Section 4'4 (b) necesEsry to
effectuate the ?r6nsfer.ir In ehort, Code exanLnation 6nd enforcenent is a
conconitant part of the licenslng process. Thle requlrcment has apparently been

met.

11r

AppellsnEs ralsed the proximiEy of ten other llcensed Premises nithin
an approxinace five hundred fooL radlus as ample proof r thst by tshe concenEration
of llcensed prenises therel the tranafer should be denied. As the Board has
recognlzedin@'aEransferf,romotherpartsofthe
city to chet area trould, lndeedr add to the obvlously orter' aatur6tlon' Hos'evert
in the lnstant trEtter, the respondent, Robinson I s was long established ln the
areal and its presence there entedated the very presence of appellantr T$ro Nicks
Corp. Hence the contentlon by appellants that the grant of Eransferr gf!bi!-the-
areA. Eo respondent Robinsonrs would lncrease the nuraber of existing licenses
ffie lacks 6erit. This ts as Pattlcqlarily as applied Eo Robinsonrs a venerable
reEtaurant whlch has operated at Journal Square for the Past lralf-century.

In consequence of all of, which, I find that the apPellents have not suatained
their burden of establlshing thac lhe actlon of the Board ltas erroneous and ehould
be reversed, as requlred zurauant to Rule 6 of State Regulatlon No. 15.

Accordlngly; lt is recomended e as herel'nabove statedr that the actlon of
the Board be afflrned, and the aPpeal flled herein be dlsoissed.

ConcluelonB and Order

No excepgioos to the Hearerrs ReporE were flled Pursuant to
Rule 14 of State Regulatlon No. 15.

Having carefully considered the entlre natter hereln, includlng
the trans-ript of the testl@ny and the Hesrerrs ReporE I concur in
the findings 8nd recomendations of the Hearer and adopt Ehem as rtry

'conc lusions berein.



PAGE 12

5. DISCIPLIIIARY PROCEE)IIC*S - @I,tsLItIG
EOR 90 DAY6.

In the MetEer of Disclplinary .
ProceedinS6 agatnst: a

:
468 Uarket Sureet, Inc.r :
t/a Casino Royale :
468 Market Street :
Pacerson, N. J. :

:
Holder of Plerury R€tal1 Consuoption :
License C-239, tEBued by the Boerd of :
Aleohollc Beverage Control for the :
gity of, Paterson. :

Dsvid S. Plltzer, ts6q. AppearinS for Dlvislon

BY TIIE DI,RECTOR:

1976t

Accordlngly, 1t ls, on thts 2nd day of December 1976

OPOSRED that the actlon of the tfunictpal Board of AlcohollcBeverage Control of rhe Ctty 
_of J11sef Crly- fn 

-approving 
the place-to-place trsnafer of plena_ry_ Retail ClnsuStlon Lieense of respondent,Roblnson I e chop House t/a Roblnson r 

" R.";;i;;;; fron 29o2 KennedvBoulev.rd to 526-4fi su@tr Ave.iue, .l"r".v-iiiy b.-;;-il.^;;;-i"
Hfill"S:t-.d, and rhe appeat f,lied rr""iin-u! and rhe eane re rrer.uy

BI'LI.EEIN 2248

JOSEIN B. I.ERNBR
DIRBEFM,

(I{[AERS) - LICEIISB SI'SPEII)ED

cO{cLUsIo{8
and

ORDER

The Hearer has flled the followlng report herein:

Ileardrt s Report

Llceneee pleads 'rnot gulltyl to the follovlng chergese dated February 25,

On October 21, November 1, and Novenber S, 1975 end
January 9, 1976, you alloned, pernltted and suffered
gaobllng Ln and upon yotrr llcensed preolaesr viz.t
the oaklng and acceptlng of bets.ln a lotteryrcornonly
known as the Inumbers gamerr; in vlolaElon of Rule 7 of
St-aEe Regulation No. 20.

On October 21, Novenber 1, and November 8, 1975 and
January 9, L976, you allooed, p€rnltted and suffer€d
tlcketd and partlclpaei.on rlghts ln a, loEtery, comnly
knoryn as the rtnunbers gemerr, to be sold and offered
for sale ln and upon yout llcensed prenlaesS ln
vlolatlon of RuIe 6 of StaEc Regulatlon o. 20.

l.

2.
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Following the enEry of the plea, the llceneee and the AEtorney Generalrg

Office eoga.gea rn .o"tespl,,a""". 
- 

""tt a perrod of several nonths resulting ln the

llcense being grsnted a".'eral adJournments in order tlrat he nsy obtaln counsel

to defend the license. On Septinber L, 1976, che DeFrEy Aetorney ceneral wrote:

rrGentlenen:

l sm scheduled Eo pf,esent dtsclpl'lnary proceedlngs agalnst you at
lhe Divlsion ot atcoholtc Beverage control 25 Comerce Dflvet Cranfordt
New Jerseyl on Tuesday; Septenbei 7, Lg76t at 9330 A'u' It is noEed ln
the file ii tttis cas"'thaC no attorney has enEered 4n aPpearance on yogr

behalf. Irst€ad, yor have enEered 9 i'not gulltyl plea to the charSes

by way of your nanagert DoroEhy Tuck'

Plebse be advised that slnce you are a corporaEion only
an AEtorney 6,t Lsit of thls State nay repreaent you at the
t.eilne abive scheduled. This neans that nelther your oanager

,,ot arr! of your of,flcers or other employees nay represent 
- 
you

ar gucir heailng. Unless an AEtorney appears on your behalf
8c che hearlngl the case wlll proceed ntthoug your ParticlPatlon'

You are further edvlsed that becauae of the nuqber of,

po6tp"ie.e"te of past hearlng datee ag jtour requeegt this
b*"i"g has been eet dorm peieqtorily for SePtenber 7th' 

- - -
*bf* ti"t " 

tbat no further - postponenents of the heartng wlll
be granted.

lf you or your AtEorney have any questlons concerning this
oatterr. I nay be reached eE ?I0l- 648-2624 'tl

The licensee appeared on lhe hearlng dste rtlthout a lawyer deepite all
reasonable opPortunitie; having been afforded it to obtaln cqlnsel' The hearing

;-i;i; .* r."." in the preseice of Vlncenc Vellar a naJor aEockholder and

nanager of the corpor6te llcensee.

ln behalf of the Divlslon ABC 68ent Mc gave the following account: On

OcEober 2lr) 1915, he enbered the subJect premisee 8c 2:0O P'M' and ordered a

drink. llei ob6erved two rnale patrons-engaged in a converdatlon ebout number 158'

oneofthenstgtedthath"wantedtoplay-itfor$2.oosEralght.one.ofghernales
ldentifled as Johnny, remved a sllp ol 

"tht 
te pap"t fron hls lefE sock and'rnade a

noEatlon and took 92.OO from the Patron.

Thebartedderllalerlden!{fiedaettllliattrTuck,Btatedhet'oot,iohedtoPlay
15g for $l.OO sgraight.- Johntry took $1.OO froo Tuck, sho thereaf,ter renoved I slip
;;-;;;t';; itr. "i"tt regieter snd 6aid to Jolrnny tyou 

-c8n 
play.468' 

-8181 
518 toon

"ffl iir, $l.OO eacht'. Johiny nade notaglona as Tuck reed the numbers from h18 sliP
of paper.

Agent Mc Ehen sdid, rrglve ne 151 for 92'OO stralght'rt .Johnny nade a
notation*and took the p.obria rwo dollars. Tuck chen sseured agenE !{c lhat he

,r."a ,,ot ttorry; lf hle nuober hltr Johnay would be there at noon the next day co

pay htn. Thereuporr Johffry left; Agent Mc left 6oon efter'
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On Oclober 28th, at about 33OO P.M'' Agent Uc returned to the tavern ' and '

asked the bartender, Tuck, lf he could place a nunbere be!' Tuck replled he was

dehyea ln opening itt"t d"y, end he was sure lt was too late to place a bet beeause

Johnny did noE vieiE the Eavern this late in the day.

onNovenberI,I975'Tuck1nfof,n€dAgentMcthat'Johnnyhada1readybeen
there bu! would return. Tuek offered co take tha bet and gtve iE to Johnny. H€

nas given ehe $2.00 for Bhe bst, on nurb€r l5l, rtr.tghgl .nd fuch pl6c6d lt ln e
pltehrr bchlnd thc bar.

On Novenber 8th, Tuck conplalned to Agent Mc Ehat r'....his nunber does noe
come out a sinner end things were really rough. rr Th€ nltnegs repli-ed that he was
ettll golng to play lhe same nuraber (151) I'no natter how long lt tekes. Tuck
advleed hln to Enitch to another number. Tuck then opened the cdsh reSlater'
renoved a ernall box fron wl.thln which he ertracted a slip of paper statlng 'r....
these were the numbers I played yesterday none of which was a winner. The agent
cold Tuck to enter hts $2.o0 stralght bet on number 151 and a 25 cent combl.nation.
Tuck reached to the back bar and obtained a plece of whtte paper and pen and node
a notatton of the bet EEattng herd glve it to Johnny, and collected the ooney.
ABC Agent J, who had enlered the ber wlth Uc $lenesaed the entlre trdnsacElon ard
thereupon lefE. Agent Mc renained and san Johnny enter the premisesr whereupon
Tuck removed the paper containing Agent !trcrs bet and passed lt to Johnny along rrith
the mney.

On January gt Lgl6t.AgenEs J t S1 accompanied by Sgt. Salvdtore Coesari of the
Paterson Pollce Department nent Eo the subject prenlses. Agent J and Sgt. Cossari
reroalned outside at a poinE of observatlon. ABC Agent S entered etith two prevlously
rnarked $1.O0 bills. Ile inqulred of Tuck tCan I get my number ln?'r Tuck seld I'IE
itaa too late but rBybe l could get lE in nexE door,tt Agent S gave hfun $2.O0 and stated
he wished to play rt444 and 823 dtralghttr for $1.O0 each. Tuck nrote lhe nurabers doryn
gn 6 uatch book cover, and departed lhe prerniees. Agent J and Police Sgt. Gossarl
who were outslde observed Tuck leave tke b6r and enter the grocefy atore, ne:rt door
where he renalned for a short tlme, and then recumed to the bar. Upon reenterlng
the bEr Tuck inforned Agent S eh6t tt lras alhlght, he had pleced the bets. Agent S

thereupon lef! and advieed Agent J and Pollce Sgt, Cos8arl, wto were Etill oucelde, of
$hat hsd transplred. All three enter€d the bar, ident,lf,led thcDeelves and lnforoed
Tuck of the vlolation

A Ehorough se6rch of the premlaeg did not reveal either the match book cover
or the narked two $1.00 b111s. Tuck stated he gave the bet Bllpr ard the tito $1.O0
bi.lls Eo the grocer next door. A search of those prenl6e8 revealed Ehe irro $1.0O bflle
but not Ehe m&tch book cover upon whl.ch the bets were noted. Ho{ever, aeveral orher
rraberg sllpe were f,ound in a potato chlp bag.

The tesElmony of Agent J and of Sgt. Cossarl nee corrobaratlve of the tesEtmny ,

of A8ent $ wlth reapect to ghe eatenc of their parEtcipatlon 1rl lhe subject charge8.

It ls lrmaterlal thaE no physical evldence of garnbltng w8s fqrnd ln ll.ceneed
premlaes. Re Sctrultz Realtv Go1 Bulletin 1780, Iten 2.

Although the tesflrcny of the agents le supported by no physlcal evldence of
any klnd other than the tro qrked one dollar billa, if iB noted that lt nakes no
dlfference rrtrether the bete are comltted to paper or neoory; hence, lt is not
nece5arrryEoprov€atangib1erecord$asnade.See'.@,49N.J.t
247.253 (1967).
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It is basic chaL in disciplinary proceedings' a licensee.t" ltlll accountable

for any violations coru"lttei or p"t*itlti by his igents' servanEs 
- 
or. ernp loyees ' Rule

33 of srate ReSularion r.r".-io. In ne schneider,, r5 n.;. super 449 (App'Div' 1951) '

In adjudicaLing rnatters of thls kind, we are guided by the firmly
established principle thaE disciplinary proceedings againsE liquor licensees
are civil in nalure and require proof by a preponderance of che believable evidence
only. Butler Oai( Tavern v. Divislon of ALcoholic Beverage Contro], 20 N. J. 373,
(1956); Freud v. Davis, 64 N.J. Super. 242 (App. Div.1960) I Howard Tavern.r Inc. v.
Dj.vision of Alcoholic geveraqe Cont,rol, not offlclally reported, reprinted ln Bulletln
1491, Itera l.

AfLer carefully consi-dering all of the evidence adduced herein, and the legal
principles applicable thereto, I conclude that the Division has proved lts case by
a fair preponderance of the credible evidence. l, therefore, recommend that the
licensee be adjudged guilcy of said charges.

The licensee has no prior adjudicated record of suspension of license. Hence,
I further recornmend thar the lj.cense be suspended for 90 days.

Conclusions and Order

Written excepcions Lo the Hearerrs report were filed by the aLtorney for
Appellanc pursuant to Rule 6 of Staie RegulaLion No. 15'

I have analyzed and assayed the said excePtions' and find that they have
eigher been constdered and correctly resolved in the Hearerrs reporgr or are lacking
in xoerit.

Thus, having carefully considered lhe entire record herein including the
lranscript of the testinony, the exhibitsr Lhe argunent of counsel, che Hearer's
repor!, and ehe exceptions fllecl thereco, I concur in the findings and recommendslion6
of the Hearer, and adopc tltem as my conclusions herein.

Accordingly, iL is on Lhis 2nd day of Decenber L976

ORDERED thaE Plenary Retail Consumplion Ltcense C-239, issued by the Board
of Alcoholic Beverage control for the city of Pat.erson, !o 468 I'tarket Street lnc.t
t/a Casino Royale, for premises 468 tl,arket Streetr Paterson, be and the same is
hereby suspencied for ninety (90) days, conunencing at 3:00 A.M. Wednesday, Decenber 15'
1976 end EerminaEing at 3:00 A.M. Tuesday' ldarch 15, 1977.

n
ho=y-t-€_.-,.-',u
"JosEpH H. LERNER '*-

DIRECTOR


