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NOTICE OF PUBLIC HEARING

The Assembly Conservation and Natural Resource Committee will hold a
public hearing on the following legislation:

A-3103 The "Watershed Protection Act."
Duch/Jacobson ' :

A-4204 The "Watershed Restoration Act."
Duch/Rooney

The hearing will be held on Wednesday, June 12, 1991 at 7:00 p.m. at
East Brook School Auditorium, Spring Valley Road, Paramus, New Jersey.

The public may address comments and questions to Jeffrey T. Climpson,
Committee Aide and persons wishing to testify should contact Carol Hendryx,
secretary, at (609) 292-7676. Those persons presenting written testimony
should provide 10 copies to the committee on the day of the hearing.

DIRECTIONS to East Brook thool, Spring Valley Road, Paramus:

Take GARDEN STATE PARKWAY NORTH TO EXIT 161 (Route 4 East).

Proceed approximately one mile on ROUTE 4 EAST to SPRING VALLEY
ROAD EXIT. The ramp will take you up and over Route 4.

After crossing over Route 4, stay to the right for SPRING VALLEY
ROAD.

EAST BROOK SCHOOL is approximately 1 and 1/8 miles up on the

" right.

Issued May 31, 1991
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ASSEMBLY, No. 3103
STATE OF NEW JERSEY

INTRODUCED MARCH 1, 1990
By Assemblymen DUCH and JACOBSON

AN ACT concerning watershed protection, and supplementing
Title 58 of the Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey: |

1. This act shall be known and may be cited as the "Watershed
Protection Act."”

2. The Legislature finds and declares that the protection of
the State's water supply system is a matter of grave concern and
is essential to the health, safety and well-being of all the citizens
of New Jersey; that new water supply projects, conservation
programs, and allocation practices alone are not sufficient to
adequately protect the quality and long-term availability of the
State's drinking water supplies; that the use of surface water
resources for drinking water becomes increasingly more difficult
as those waters become more contaminated with point source and
nonpoint source pollution; that while pollutants emanating from
point source discharges of wastewater are covered under the New
Jersey Pollutant Discharge Elimination Systems (NJPDES)
regulatory program, there are at present no specific regulatory

-programs for the regulation of nonpoint source pollution,

considered to be a major cause of water quality degradation in
the State. . :

The Legislature further finds and declares that the
effectiveness of buffer zones in providing water quality
protection against nonpeint sources of pollutants has been amply .
documented, and that the establishment of buffer zones around
water supply reservoirs is an effective method of providing "a
measure of water quality protection; that placing buffer zones
only around water supply reservoirs, however, will not be
sufficient to protect the water quality from nonpoint source
pollution and long-term degradation; that in order to provide
adequate water quality protection to water supply reservoirs it is
necessary to implement a watershed management program that
incorporates a multi-zone buffer approach; and that the public

-interest dictates that the State establish appropriate and

effective multi-zone buffers for all watersheds associated with
water supply reservoirs, tributaries, and intakes.

The Legislature further finds and declares that a statewide
watershed management program must necessarily embody the
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A3103

diverse geological and climatic conditions and population
characteristics that define this State; and that while watershed
management should be undertaken in a comprehensive manner,
careful attention must be paid to regional differences, relative
population density, levels of growth and development, and similar
land use considerations in order to reflect this diversity; and that
the distinctive nature of New Jersey's various regions and
development patterns must be taken into consideration in
implementing a multi-zone buffer approach to statewide

‘watershed management.

The Legislature therefore determines that it is in the public
interest to establish a comprehensive watershed protection
program in the Department of Environmental Protection
incorporating a multi-zone buffer approach to water quality
protection which inciudes all tributaries, water supply intakes,
and water supply reservoirs, and which reflects the State's
diverse regional, geological and population characteristics.

3. As used in this act:

"Buffer zone" means a sfrip of land designed and planted with
specific vegetation to achieve sediment and soil erosion control;
or a band of naturally vegetated land which is left undisturbed
around a strem, pond, wetland or reservoir for the purpose of
mitigating the effects on the water resources from pollution and
disturbances from adjacent land uses;

"Department” means the Department of Environmental
Protection;

"Watershed land" means those lands located above or upstream
from a terminal water supply reservoir or surface water intake,
including the land surrounding tributaries or feeder streams
entering the water supply reservoir. '

4. a. Within one year of the effective date of this act, the
department shall adopt, pursuant to the "Administrative
Procedure. Act,” P.L. 1968, c. 410 (C.52:14B-1 et seq.), rules and
regulations establishing buffer zones for all watershed lands
associated with public water supply reservoirs, including water
supply intakes and tributaries, for the purpose of protecting
drinking water quality. The rules and regulations shall incorporate
best management practices for nonpoint source pollution control,
and include the following considerations:

(1) The effects of climatic conditions, including mean annual
temperature and precipitation levels, upon the watershed land;

(2) The effects of regional and geographical differences which
characterize the various watershed lands identified by the
department; and

(3) Land use patterns, including population density, degree of
urbanization and present and projected levels of growth and
development.

b. The provisions of this section shall not apply to land utilized
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A3103

for the purpose of the protection of a public water supply if the

land is otherwise subject to regulation pursuant to P.L.1979,

c.111 (C.13:18A-1 et seq.) or P.L.1973, c¢.185, (C.13:19-1 et seq.).
5. This act shall take effect immediately.

STATEMENT

This bill would require the Department of Environmental
Protection to adopt rules and regulations establishing buffer
zones for all watershed lands associated with public water supply
reservoirs, including water supply intakes and tributaries, for the
purpose of protecting drinking water quality.

The rules and regulations must incorporate best management

‘practices for nonpoint source pollution control, and include

consideration of the effects of climatic conditions, regional and
geographical differences and land use patterns, including
population density, degree of urbanization and present and
projected levels of growth and development, that characterize
the watershed lands identified by the department.

ENVIRONMENT

The "Watershed Protection Act."
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ASSEMBLY, No. 4204
STATE OF NEW JERSEY

...TRODUCED DECEMBER 3, 1990
By Assemblyman DUCH

AN ACT concerning the restoration of watershed properties,
supplementing Title 48 of the Revised Statutes, and amending
P.L.1988, c.163, R.S.48:2-23 and R.S.48:3-7.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. (New section) This act shall be known and may be cited as
the "Watershed Restoration Act.” 4

2. (New section) The Legislature finds and declares that the
protection of the State's water supply system is a matter of
grave concern and is essential to the health, safety and
well-being of all the citizens of New Jersey; that public water
utilities in this State have recently transferred historical
watershed lands which are necessary for the long-term protection
of public water supplies and which serve the dual interests of
protecting valuable open space, conservation and recreation; that
inconsistent public utility accounting rules have created an
artificial incentive for certain public water utilities to attempt
to develop these lands rather than preserving them, with full
public compensation, for the benefit of the ratepayers and public;
and that still other public water utilities need to acquire
additional watershed lands to serve as buffer zones for the’
long-term protection of their surface water resources. but are
reluctant to do so for financial reasons.

The Legislature therefore determines that it is necessary to
revise and expand public policy with respect to watershed
property held or formerly owned by public water utilities as

. hereinafter provided.

3. {(New section) As used in this act: -

"Board"” means the Board of Public Utilities.

"Business concern” means any corporation, association, firm,
partnership, sole proprietorship, trust or other form of
commercial organization. .

"Department” means the Department of Environmental
Protection.

"Person” means any individual or business concern.

"Public water supply reservoir” means any of the 39 public
water supply reservoirs identified by the department in the study
required pursuant to section 3 of P.L.1988, c.163, including any
public water supply reservoir operated or maintained by a county,

EXPLANATION--Matter enclosed in bold-faced brackets [thus] in the
above bill is not enacted and is intended to be omitted in the law.

Matter underlined thus is new matter.
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district water supply commission, municipality, municipal or
county utilities authority, municipal water district, joint meeting
or any other political subdivision of the State authorized pursuant
to law to operate or maintain water supply facilities or otherwise
provide water for human consumption; or any public water supply
reservoir owned or operated by a public water utility.

"Related entity” means any person which owns or holds, either
directly or indirectly, at least 25% of the voting stock of a public
water utility, including any affiliated business concern, or any
wholly or partially owned subsidiary thereof.

"Watershed property” means those watershed lands located
above or upstream from a public water supply reservoir or
surface water supply intake, including the land surrounding
tributaries or feeder streams entering the public water supply
reservoir, and includes all watershed lands identified by the
Department of Environmental Protection in the study required
pursuant to section 3 of P.L.1988, c.163, and all watershed
property identified by the board in the study required pursuant to
section 6 of P.L.1988, c.163.

"Watershed Property Review Board" means the Watershed
Property Review Board estabiished pursuant to section 2 of
P.L.1988, c.163.

4. {New section) a. The provisions of any other law, or of any
rule, regulation or order adopted or issued pursuant thereto to the
contrary notwithstanding, any gain realized from the sale or
conveyance by a public water utility of any watershed property
previously held in its rate base, in whole or in part, to preserve
and protect the water quality of a public water supply. reservoir,
shall accrue solely to the interests of the public .water utility's
ratepayers. The Board of Public Utilities shall determine the
manner in which the gain shall be distributed to ratepayers.

b. The provisions of this section shall apply to any proposed
distribution pending as of the effective date of this act.

5. (New section) a. Any approval heretofore granted by the
Watershed Property Review Board or the Board of Public Utilities
to a public water utility to sell or convey watershed property
previously held in its ratebase, in whole or in part, to preserve
and protect the water quality of a public water supply reservoir,
is hereby voided to the extent any such approval is still on appeal,
or to the extent that the approval applies to watershed property
which has not been finally conveyed in accordance with all
provisions of law, including any condition of the board's approval,
or any requirement, where applicable, for final local subdivision
or site plan approval. Any county or municipal subdivision or site
plan approvals for such watershed property on appeal as of the
effective date of this act are hereby vacated.

b. The board shall promptly compile an inventory of all
watershed property subject to the provisions of this section. The
board shall publish the inventory in at least one newspaper of
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general circulation within the affected county or counties and at
least one newspaper of statewide circulation. The inventory shall
be accompanied by a notice advising the public that the
maintenance of watershed property in a public water utility's
rate base is necessary to preserve and protect drinking water
quality.

c. The board shall, by order in writing, require a public water
utility to include in its rate base all watershed property subject
to the provisions of this section. In issuing this order, the board
shall authorize the public water utility to recover from
ratepayers any amounts previously paid to ratepayers from the
proceeds of the gain from the sale or conveyance of the
watershed property, including interest calculated from the date
of payment, at an interest rate to be determined by the board.
The public water utility shall be entitled to an additional amount
equal to any revenues it would otherwise have received in water
rates or charges if the watershed property had been retained in
its rate base. -

6. (New section) a. (1) Any conveyance by a public water
utility to a related entity of watershed property previously held
in its ratebase, in whole or in part, to preserve and protect the
water quality of a public water supply reservoir, is hereby voided,
and the watershed property shall be returned to the ownership of
the public water utility. )

(2) The board shall promptly compile an inventory of all
watershed property subject to the provisions of this section. The
board shall publish the inventory in at least one newspaper of
general circulation within the affected county or counties and at
least one newspaper of statewide: circulation. The inventory shall
be accompanied by a notice advising the public that the
maintenance of watershed property in a public water utility's
rate base is necessary to preserve and protect drinking water
quality. '

b. (1) The provisions of subsection a. of this section shall not
apply to any watershed property conveyed prior to January 1,
1990 to an unrelated third party. ’

(2) Any interest in watershed property which would otherwise
be subject to the provisions of subsection a. of this section, but
which has been transferred by the related entity to an unrelated
third party since January 1, 1990 shall be forthwith reacquired by
the public water utility pursuant to the power of condemnation
provided in section 59 of P.L.1962, ¢.198 (C.48:19-15.1).

(3) To the extent any watershed property returned to the
ownership of a public water utility under this section was
conveyed to a related entity on the basis of its appraised value
and not on the basis of a value arrived at through public bidding,
the public water utility shall be obligated to pay the related
entity the appraised value of the land as determined by the board
multiplied by the average appreciation rate of comparable
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properties in the vicinity of the watershed property since the
date of the board's determination.

7. (New section) a. The board shall direct a public water
utility to sell any watershed property or other interest therein
which is utilized for golf course or country club purposes in
accordance with public bidding procedures approved by the board.

b. (1) The sale of any watershed property or other interest
therein subject to the provisions of this section shall be subject to
permanent, indefeasible covenants requiring that the watershed
property shall be maintained in its existing uses and with no
increase of the land with impermeable cover by more than 10%.

(2) These covenants shall state explicitly that the watershed
property is subject to any rule or regulation adopted by the
department for watershed management and the protection of
water resources, and shall include such other restrictions as the
board, in conjunction with the department, may determine to be
necessary to preserve and protect water quality.

(3) Nothing in these covenants shall preciude the dedication of
the watershed property to those land uses that promote open
space preservation, conservation, or recreation needs, including
parks, nature preserves or comparable nondevelopmental uses.

8. (New section) a. The proceeds from any gain from the sale
of any watershed property or other interest therein by a public
water utility, including gain from long-term leases. or a gain
subject to the provisions of section 4 of this act, shall be
deposited in an interest-bearing account with an accredited
financial institution. ) ] )

The account established pursuant to this subsection shall
constitute an escrow account to compensate the public water
utility for any reasonable expenses necessarily incurred in the
acquisition or reacquisition of watershed property. All
withdrawals from the account shall be subject to the written
approval of the board. . .

b. The board may approve the withdrawal and expenditure of
funds from the account solely for the following purposes:

(1) Any funds to which the public water utility is entitled
pursuant to the provisions of subsection c. of section 5 of this act;

(2) Any funds which the water utility owes a related entity
pursuant to the provisions of subsection b. of section 6 of this act; .

(3) Any funds necessary to pay for the acquisition of additional
watershed property that the board may direct the public water
utility to acquire from time to time to preserve and protect the
water quality of a public water supply reservoir;

c. To the extent that the unexpended balance of the fund is
not sufficient to cover the costs of the purposes provided in
paragraphs (1) and (2) of subsection b. of this section, the board
shall determine that these funds may be credited to the public
water utility from among the following options:

(1) the addition of an amount in its ratebase for payment by

.
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ratepayers residing in the county wherein the watershed property
is located: or

(2) the resale, at public bidding and subject to such conditions
as the board may impose, of a portion of the reacquired
watershed property which the board, in consultation with the
department, determines to be of minimal value in preserving and
protecting the water quality of a public water supply reservoir.

9. (New section) a. (1) The board may adopt. pursuant to the
provisions of the "Administrative Procedure Act,” P.L.1968,
€.410 (C.52:14B-1 et seq.), any rules and regulations necessary to
implement the provisions of this act.

(2) The board shall adopt rules and regulations for the
administration of any account established pursuant to section 8 of
this act, and for the supervision of any action taken pursuant to
the provisions of this act.

b. Any ratepayer of a public 'water utility subject to the
provisions of this act, or any nonprofit group whose members
include ratepayers of the public water utility, shall be entitled to
intervene in any proceeding held by the board pursuant to the
provisions of this act.

10. (New section) a. The provisions of any other law, or of
any rule or regulation adopted pursuant thereto to the contrary
notwithstanding, no public water utility or person owning more
than 25% of the vating stock of any public water utility shall hold
any equity interest in any business concern engaged in the
development of real property in this State. No business. concern
engaged in the development of real property in this State shall
hold more than 25% of the voting stock of any public water
utility. ‘

b. Should the board find that any public water utility is in
violation-of the provisions of this section, then it shall order the
public water utility to dispose of the business concern in
accordance with the provisions of R.S.48:3-7.

11. Section 1 of P.L.1988, c.163 is amended to read as follows: -

1. a. No municipality, municipal utilities authority, or public .
water utility shall convey any [land] watershed property utilized
for the [purpose of the] preservation and protection of the water
quality of a public water supply reservoir prior to the adoption by
the Department of Environmental Protection of the rules and-
regulations establishing buffer zones for all watershed lands
associated with public water supply reservoirs for the purpose of
protecting drinking water quality required pursuant to - the
"Watershed Protection Act,” P.L. ,c. (C. ) (now before
the Legislature as Senate Bill No. 2339 and Assembly Bill No.
3103 of 1990). [The provisions of this section shall not apply to
land utilized for the purpose of the protection of a public water
supply if the land is otherwise subject to regulation pursuant to
P.L.1979, c.111 (C.13:18A-1 et seq) or P.L.1973, ¢.185
(C.13:19-1 et seq.).]
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b. As used in the provisions of P.L.1988. ¢.163:

"Public water supply reservoir’ means any of the 39 public
water supply reservoirs identified by the department in the study
required pursuant to section 3 of P.L.1988, c.163. including any
public water supply reservoir operated or maintained by a county,
district water supply commission, municipality, municipal or
county utilities authority, municipal water district, joint meeting
or any other political subdivision of the State authorized pursuant
to law to operate or maintain water supply facilities or otherwise
provide water for human consumption; or any public water supply
reservoir owned or operated by a public water utility.

"Watershed property" means those watershed lands located
above or upstream from a terminal public water supply reservoir
or surface water supply intake, including the land surrounding
tributaries or feeder streams entering the public water supply
reservoir, and includes all watershed lands identified by the
Department of Environmental Protection in the study required
pursuant to section 3 of P.L.1988, c.163; or any watershed
property identified by the Board of Public Utilities in the study
required pursuant to section 6 of P.L.1988, c.163.

(cf: P.L.1990, c.19, s.1) ‘

12. Section 2 of P.L.1988, c.163 is amended to read as follows:

2. a. There is established in the Department of Environmental -
Protection a Watershed Property Review Board, which shall
consist of the Commissioner of the Department of Environmental
Protection, the Commissioner of .the Department of Community
Affairs, and the President of the Board of Public Utilities. The
Watershed Property Review Board shall be authorized to exempt:
from the provisions of section 1 of [this act] P.L.1988, c.163 the
conveyance of watershed property if the person applying for the
exemption demonstrates to the Watershed Property Review Board
that there is a compelling public need for the conveyance of the
property, "that the denial of the exemption .would result in
extraordinary hardship, [or] and that the [sale or development of
thel watershed property is [otherwise consistent with the
purposes of this act] determined to be of minimal value for the
purpose of preserving and protecting the water quality of a public
water supply reservoir. Any person applying for an exemption
pursuant to the provisions of this section shall submit to the

‘board appropriate documentation addressing the issue of buffer

areas surrounding public water supplies, and shall also provide the
board with proposals for the mitigation of any adverse
environmental impact which would result from an exemption
applied for pursuant to the provisions of this section.

b. A determination by the Watershed Property Review Board
to grant or deny an exemption from the provisions of section 1 of
(this act] P.L.1988, c.163 shall constitute the final agency action
on the matter, and shall be subject only to judicial review as
provided in the Rules of Court.
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c. Prior to making a final determination on an application for
an exemption from the provisions of section 1 of [this act]
P.L.1988. c.163, the Watershed Property Review Board may refer
the application to the Office of Administrative Law, which shall
conduct a hearing and issue recomimendations based on findings of
fact and conclusions of law for consideration by the Watershed
Property Review Board in making its determination.

(cf: P.L.1988, c.163, s5.2)

13. R.S.48:2-23 is amended to read as follows:

48:2-23. The board may, after public hearing, upon notice, by
order in writing, require any public utility to furnish safe.
adequate and proper service, including furnishing and
performance of service in a manner that tends to conserve and
preserve the quality of the environment and prevent the pollution
of the waters, land and air of this State, and including furnishing
and performance of service in a manner which preserves and
protects the water quality of a public water supply cesecvoir. and
to maintain its property and equipment in such condition as to
enable it to do so. .

The board may, pending any such proceeding, require any public
utility to continue to fumish service and to maintain its property
and equipment in such condition as to enable it to do so.

The board, in requiring any public water utility to furnish safe.
adequate and proper service, may require the public water utility
to retain in its rate base any property which the board determines
is necessary to preserve and protect the water quality of a public
water supply reservoir.

It shall be a rebuttable presumption that maintaining watershed
property associated with public water supply reservoirs is
necessary to preserve and protect the water quality of a public
water supply reservoir. o

As used in this section, "public water supply reservoir’ means
any public water supply reservoir as defined in section 3 of
P.L. ,c. {(C. ) (now before the Legislature as this bill) -
which is owned or operated by a public water utility; and
"watershed property” means those watershed lands located above
or upstream from a terminal public water supply reservoir or
surface water supply intake, including the land surrounding
tributaries or feeder streams entering the public water supply
reservoir, and includes all watershed lands identified by the
Department of Environmental Protection in the study required
pursuant to section 3 of P.L.1988, c.163; or any watershed
property identified by the board in the study required pursuant to
section 6 of P,L.1988, c.163.

(cf: P.L.1988, c.163, s.5)

14. Section 4 of P.L.1988, c.163 (C.48:2-23.1) is amended to
read as follows:

4. a. The Board of Public Utilities, in reviewing a request by a
public water utility to convey [land] watershed property utilized
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for the purpose of the preservation and protection of a public
water supply reservoir to a corporation or other entity which is
not subject to the jurisdiction of the board, shall request the
Department of Environmental Protection to review and make
recommendations on an assessment, prepared and submitted by
the public_water utility, of the impact that the conveyance, and
the prospective use or uses of the land conveyed, would have on
the water quality of the affected public water supply reservoir,
and shall require the department to assess the impact of the
conveyance on the State's open space, conservation, and
recreation requirements. The department, upon receipt of a
request by the board for an assessmient and a review pursuant to
this subsection, shall prepare and submit to the board the
assessment and review within 12 months of the request therefor.

b. Any public water utility requesting the board to approve a
conveyance of [land] watershed property utilized for the purpose
of the protection of a public water supply reservoir to a
corporation or other entity which is not subject to the jurisdiction
of the board shall submit to the board a document setting forth a
detailed explanation of the prospective use or uses of the land to
be conveyed. The board, upon receipt of this document, may
require the public water utility to submit any additional
information which the board deems appropriate.

c. As used in this section, "public water supply reservoir”
means any of the 39 public water supply reservoirs identified by
the department in the study required pursuant to section 3 of
P.L.1988, c.163, including any public water supply reservoir
operated or maintained by a county, district water supply
commission, municipality, municipal or county utilities authority,
municipal water district, joint meeting or any other political
subdivision of the State authorized pursuant to law to operate or
maintain water supply facilities or otherwise provide water for
human consumption; or any public water supply reservoir owned
or operated by a public. water utility; and "watershed property"
means those watershed lands located above or upstream from a
terminal public water supply reservoir or surface water supply
intake, including the land surrounding tributaries or feeder
streams entering the public water supply reservoir, and includes
all watershed: lands identified by the Department of
Environmental Protection in the study required pursuant to
section 3 of P.L.1988, c.163; or any watershed property identified
by the board in the study required pursuant to section 6 of
P.L.1988, c.163.

(cf: P.L.1988, c.163, s.4)

15. R.S.48:3-7 is amended to read as follows:

48:3-7. a. No public utility shall, without the approval of the
board, sell, lease, mortgage or otherwise dispose of or encumber
its property, franchises, privileges or rights, or any part thereof;
or merge or consolidate its property, franchises, privileges or
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rights, or any part thereof, with that of any other public utility.

Where, by the proposed sale. lease or other disposition of all or
a substantial portion of its property, any franchise or franchises,
privileges or rights, or any part thereof or merger or
consolidation thereof as set forth herein, it appears that the
public utility or a wholly owned subsidiary thereof may be unable
to fulfill its obligation to any employees thereof with respect to
pension benefits previously enjoyed, whether vested or
contingent, the board shall not grant its approval unless the
public utility seeking the board's approval for such sale, lease or
other disposition assumes such responsibility as will be sufficient
to provide that all such obligations to employees will be satisfied
as they become due.

Every sale, mortgage, lease, disposition, encumbrance, merger
or consolidation made in violation of this section shall be void.

Nothing herein shall prevent the sale, lease or other disposition
by any public utility of any of its property in the ordinary course
of business, nor require the approval of the board to any grant,
conveyance or release of any property or interest therein
heretofore made or hereafter to be made by any public utility to
the United States, State or any county or munjcipality or any
agency,-authority or subdivision thereof, for public use.

The approval of the board shall not be required to validate the
title of the United States, State or any county or municipality or
any agency, authority or subdivision thereof, to .any lands or
interest therein heretofore condemned or hereafter to be
condemned by the United States, State or any county or
municipality or any agency, authority or subdivision thereof for
public use.

b. Notwithstanding any law, rule, regulation or order to the
contrary, an autobus public utility regulated by and subject to the
provisions of Title 48 of the Revised Statutes may, without the
approval of the Department of Transportation, sell, lease,
mortgage or otherwise dispose of or encumber its property, or
any part thereof, except that approval of the Department of
Transportation shall be required for the following:

(1) the sale of 60% or more of its property within a 12-month
period;

(2) a merger or consolidation of its property, franchises,
privileges or rights; or : '

(3) the sale of any of its franchises, privileges or rights.

Notice of the sale, purchase or lease of any autobus or other
vehicle subject to regulation under Title 48 of the Revised
Statutes shall be provided to the Department of Transportation as
the department shall require.

c._ No public water utility shall convey, lease, sell or otherwise
dispose of its watershed property without the approval of the
board.

As used in this subsection, "watershed property” means those
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watershed lands located above or upstream from a terminal
public water supply reservoir or surface water supply intake,
including the land surrounding tributaries or feeder streams
entering the public water supply reservoir. and includes all
watershed lands identified by the Department of Environmental
Protection in the study required pursuant to section 3 of
P.L.1988. c.163; or any watershed property identified by the

board in the study required pursuant to section 6 of P.L.1988,
Cc.163.

(cf: P.L.1985, ¢.232, s.1)
16. This act shall take effect immediately.

STATEMENT

This bill would revise and expand public policy with respect to
watershed property held or formerly owned by public water
utilities.

Public water utilities in this State have recently transferred
historical watershed lands which are necessary for the long-term
protection of public water supplies and which serve the dual
interests of protecting valuable open space, conservation and
recieation. Inconsistent public utility accounting rules have
created an artificial incentive for certain public water utilities to
attempt to develop these lands rather than preserving them, with
full public compensation, for the benefit of the ratepayers and
the general public. Further, other public water utilities need to’
acquire additional watershed lands to serve as buffer zones for
the long-term protection of their surface water resources, but
are reluctant to do so for financial reasons.

This bill would reverse decisions previously made by the Board

‘of Public Utilities which authorized the development of

approximately 1000 acres of watershed-property around Oradell
Reservoir, Lake Tappan and the Hackensack River in Bergen
County. ' :

The bill would also remove the financial incentives on the part
of investor-owned public water utilities to transfer and develop
watershed protection lands by providing that any gain realized
from the sale or conveyance by a public water utility of any
watershed property previously held in its rate base to preserve
and protect the water quality of a public water supply reservoir
must accrue solely to the interests of the public water utility's
ratepayers.

LAND USE

The "Watershed Restoration Act.”
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ASSEMBLYMAN THOMAS J. DUCH (Chairman): Good evening
ladies and gentlemen, and welcome to a special hearing of the
Assembly Conservation and Natural Resources Committee. The
purpose of this hearing tonight 1is to take testimony on two
separate pieces of legislation: One is Assembly Bill No. 3103,
sponsored by myself and Assemblyman Dan Jacobson, and that is
known as the Watershed Protection Act; and A-4204, known as the
Watershed Restoration Act, sponsored by Assemblyman Duch and
Assemblyman John Rooney, a member of this Committee. There are
copies of both of those bills available on top of thé piano on
the right. If anyone needs a copy, please pick one up.

" Additionally, we have the corresponding Senate bills
sponsored by Senator Paul Contillo in the Senate available. We
will provide them to you as well, at the conclusion of the
meeting. Anyone who wishes a copy, we do have them available.
Please see our Committee aide and we will make them available..

We view this hearing as being very, very important to
the preservation of water quality and the integrity of water
quality, not only in Bergen County, but also in the entire

State of New Jersey. We view these bills as very, very
'necessary as something that will guarantee that each citizen'in
our State will be entitled to, and will obtain, pure, pristine
water in the future.

We look forward to your testimony this evening. We
will be joined as the evening goes on, by Assemblywoman Maureen
Ogden, Assemblyman Joseph Mecca, and Assemblyman Dan Jacobson,
a sponsor of one of the bills. They are all en route.
Assemblyman Rooéey will, unfortunately, have to leave us a
little early. He is the Mayor of his community, and he does
have a budget hearing tonight. As Mayor, his constituents
demand his presence at that meeting as well. So Assemblyman
Rooney, I am certain, will read the transcript of the hearing
and we'll look forward to your comments as one of the co-prime

sponsors of one of these very important measures.



The first individual I would like to call to testify

this evening will be the Senate sponsor of the corresponding
measures, Senator Paul Contillo.
S ENATOR P AUL CONTTILLO: Thank you, Mr.
Chairman. First, I want to welcome you to Paramus. We are
delighted that you are here, particularly on such an important
subject.

I think if we do nothing else during our political
term 1in office but pass these two bills that you have
sponsored, we will have justified our entire term. I think the
results and the effect of this for future generations 1is simply
immeasurable.

I'm going to do something tonight that I kind of
resent, as a Chairman. I'm going to read a statement, but I
just want it on the public record, and I think it's very, very
important. I was delighted to see Tim Searchinger. "I assume
he will speak to the 1legal ramifications of what has just
happened, which gives-added impetus to what we're about to do.

I'm here this evening to testify in favor of vour
Assembly bills, the Watershed Protection Act, and the Watershed
Restoration Act. As the sole sponsor of the identical bills in
the Senate,'I applaud you, Assemblyman Duch, and‘I applaud your
efforts to proceed with this important legislation. I strongly
supporc the timely enactment of both of these bills into law.

A Now, I assume that we will discuss tonight the bills
as they have -- the one bill, the "buffer bill" -- bec¢n amended
and released from the Senate Committee. That is the bill I
think I saw up there, which has in it the amendments that were
proposed, and unanimously passed by the Committee, that
strengthen it tremendously in adding the 50-foot buffer around
all feeder streams that feed into the reservoir. I don't Kknow
if you're going to discuss it that way, or the way the bill
currently is. My comments will be as to the bill that I
released, which will be that way. Okay?



ASSEMBLYMAN DUCH: That's fine, Senator.

SENATOR CONTILLO: I'd like to first say a few wor s
about the Watershed Protection Act, the so-called “"buffer
bill." As you know, the bill would establish buffer zones
around public water supply reservoirs, and around those streams
that contribute their flow directly into a public water supply
reservoir -— <called feeder streams -- for the purpose of
protecting drinking water quality. The boundaries of a buffer
zone would not extend beyond the boundaries of =the watershec
management area --—- those lands owned and held by water
companies and public water supply purveyors to ensure the
purity of the State's surface water supplies -- except that a
protective zone would extend for 50 feet on each side of a
feeder stream outside of the watershed management area.

I must say to you that that particular amendment,
while it strengthens the bill, 1is controversial. There are
those who have a different view of it, and I assume you'll hear
both sides of it this evening. |

~ In addition to protecting drinking water quality, the
provisions of the Watershed Protection .Act will ensure that
these pristine, magnificent watershed areas remain 'n open
space in perpetuity. In a State as congested and overdeveloped
as New Jersey, we can no longer afford to lcse any more.of_
these historical watershed lands, which are necessary for the
long-term protection of public water supplies, and which serve
the dual interests of protecting valuable - open space,
conservation, and recreation. Once again, I strongly applaud
this important legislation, and I favor its release.

Now, I also support the Watershed Restoration Act,
which is a companion bill, which my Committee will have a
regular Committee hearing on énd, hopefully, release for a
floor vote this month. I'm elated, as I'm sure you are, by the
recent events concerning issues which are addressed by the
bill. As we all know, on Friday, June 7, a State Appeals Court



ordered the Watershed Property Review Board to reconsider
several 1lamentable decisions allowing the Hackensack Water
Company to sell 287 acres of watershed property to the
Rivervale Realty, Inc., a real estate development company.
Both the Hackensack Water Company and Rivervale Realty belong
to the same parent company, United Water Resources; the same
stockholders own both companies.

You're shaking your head because you've been on this
for years, Assemblyman.

ASSEMBLYMAN ROONEY: Absolutely.

SENATOR CONTILLO: During the closing days of the Kean
administration -- and I think it was probably the closing hours
—-— the Watershed Property Review Board exempted Hackensack
Water fiom the 1988 moratorium on the conveyance of watershed
lands associated with public water supply reservoirs -- that's
legislation that I sponsored and shepherded through the
Legislature -- and the Board of Public Utilities approved the
sale. | '

Now, I think it's important, for the record, that we
remember who the members of that Review [card were: They were
" the DEP, and at that time, Helen Fenske, I assume, was
representing Chris Daggett. You had Christine Todd Whitman as
the President of the BPU, who .was ther: representing the BPU.
Dr. Villane was not at the meeting, I don't think, and I think
he dissented from the vote. But in any case, that last minute
-- that last-second decision without proper notice-- In fact,
my recollection tells me that Assemblyman Rooney and the Mayor
of Oradell were the only two public officials -- and I don't
know how you found out about it -- who found out about it at
the last minute and lid attend that meeting, and were probably
denied the right to speak, as I recall.

ASSEMBLYMAN ROONEY: If you'd like a dissertation, I
could tell you exactly what happened.

I got a call from Mayor Hague, who found out about the
meeting. I got a call, I think it was 1:00 or 2:00 on



Thursday; the meeting was Friday, at 1:00. I went to that
meeting. I was allowed to speak at this portion of the
meeting, but I was not allowed to speak at the BPU portion of
the meeting when the actual vote took place.

SENATOR CONTILLO: Despicable, wasn't it?

ASSEMBLYMAN ROONEY: Absolutely. You know I was livid.

SENATOR CONTILLO: Okay. Now, these rulings, which
were made at the eleventh-hour, without notice -- from my
perspective, w.thout notice or any opportunity for 6 public
comment --— allowed Hackensack Water to convey watershed lands
in Emerson, Harrington Park, Haworth, Oradell, and River Vale,
to Rivervale Realty for $16.5 million. Restrictions on the
sale allegedly guaranteed that the land would remain as golf
courses, but it was my impression that a potential loophole in
the deed covenant would be used to develop these properties,
which are really some of the 1last remaining open spaces in
Bergen County. _ .

At any rate, the Appelléte Courf ruling overturned the
exemption granted by the Watershed Property Review Board, and
returned the case to that body for further consideration. The
ruling states that Hackensack Water hed failed to demonstrate a
"compelling public need" or any.“extrabrdinary hardship," the
wo criteria for an exemption we had established in the
moratorium legislation to prevent -- or so my colleagues and I
in the Legislature thought, at the time -- just this sort of
sleazy land deal from occurring. I'm confident, however, that
the current members of the Board of Public Utilities and the
Watershed Property Review Board will exercise much better
judgment and environmental sensitivity as they prepare to
revisit the 1issue, and hopefully they will repudiate the
political pressures which regrettably ended -- or affected
their predecessors. ‘

Only two more pages.

As many of ‘you know, I have been involved with
watershed protection issues since 1984, when the Board of

i



Public Utilities rather foolishly, in my opinion, permitted the
Hackensack Water Company to remove more than 700 acres of
watershed property from 1its rate base and to transfer these
irreplaceable lands to Rivervale Realty for development. The
BPU's lame rationale for allowing the transfer was that the
action would lower rates and save the ratepayers money. The
BPU divided $6 million equally between the stockholders of
United Water Resources and the ratepayers. I want to say it
again -- 700 acres for $6 million. It's unthinkable. To this
day, I have kept my $18 check. It's a marvel. It's an
absolute marvel —-- an $18 check from Hackensack Water Company.
Meanwhile, Rivervale Realty began selling off parcels of the
land, and by 1988 had sold about 9% of the total acreige for
more than it had paid for the entire 700 acres.

However, the BPU's own study -- which was mandated by
the moratorium bill -- has shown that the supposed rate savings
to each customer from the removal -of watershed properties from
the rate base was insignificant, and in a subsequent poll, the
ratepayers expressed their preference to keep watershed lands
ptotected in a rate base, in return for paying a few cents more
in their bill. _ _

' As I say, I'm not getting any younger, and since the
preservation of the State's remaining watershed area must be a
number one priority for any Senator or any Assemblyman who
claims to care about the environment, strong measures must be-
taken now tblprevent'any future horror stories involving the
sale of watershed lands. Consequently, it is imperative that
the Legislature enact the Watershed Restoration Act and act on
it this year. .,

‘The bill reverses "decisions previously made by the
Board of Public.Utilities which authorized the development of
approximately 1000 acres of watershed property around Oradell
Reservoir, Lake Tappan, and the 4Yackensack River, 1in Bergen



County, except for those lands which unfortunately have already
been sold to third parties. I don't think that we could
effectively reach them.

To finish off: This bill would remove the financial
incentives on the part of Hackensack Water and other
investor-owned public utilities to transfer and develop
watershed lands, by providing that any gain realized from the
sale or conveyance by a public water utility of any watershed
properties previously held in the rate base to preserve and
protect the water quality of a public water supply reservoir,
must accrue solely to the interests of the public’ water
utility's ratepayers. Therefore, there would be no motivation
for them to go into these incestuous relationships that they
develop. _
. Cne final point: The Watershed Restoration Act would
prohibit any public water utility in this State from owning or
holding aﬁy interest in a real estate development company, and
would require the BPU to order the utility to dispose of any
" such interest. Provisions such as those would restore some
sanity to the State's watershed property management policies,
which, in my opihion, is long overdue. Once again} I urge the
Committee to favorably release and act on this much-needed

legislation.

ASSEMBLYMAN DUCH: Thank you very much, Senator
Contillo. We appreciate your being here tonight, and we
appreciate your comments. For the members of the general

public, I would just like to announce that Senate Bill No. 2339
is also available now, up front, should you require a copy.
I'd like to thank you for coming. Wwe appreciate your input and
all the work that the Senate Committee has already done on this
issue.

SENATOR CONTILLO: Thank you.

ASSEMBLYMAN DUCH: Thank you, Senator.



We will next hear from our Committee member,
Assemblyman Rooney. Assemblyman Rooney, the floor is yours.

ASSEMBLYMAN ROONEY: Thank you. I think tonight I
have to be called Mayor Rooney, since I have to run to that
budget hearing. We heard at 4:30 this afternoon that our

budget was approved, and having been an original prime
cosponsor of the permanent move of the budget hearing dates to
March 15 -- which we kept postponing on an annual basis —-— we
finally did it this year on a permanent basis. And what

happens? Here we are June 12, and we're passing budgets; so
much for legislation. - '

I have been, as the Senator has acknowledged, in the
trenches on this particular issue —-— on all of these issues -—-
ever since they first came up. The original 700 acres, as the
Senator mentioned, was a crime. The kind of price that was
paid for this-- It sounds like the sale of Manhattan Island
. for $24 in trinkets to Peter Minuet. That's the kind of sale
that this really 'represents. We're talking--— We figured it
out. It was an. average of $15,000 an acre on the original 700
acres, in a time when similar property -— adjoining property —-
was going for an average of‘$150,006 an acre. It's nice to be
able to transfer properties to yourself without public bidding,
for .one-tenth of its value, and say that you're doing a »ublic
service. |

_ , This was the thrust of foérmal legislation that dealt
with part of what's in here: - that a water company should not
be in the real estate business because we have a conflict of
interest. There's a clear conflict of interest, and it has to
be stopped. If the Water Company is in the water business, the
real estate business will be taking away from that. The real
estate company is in for a profit; water is a public entity,
and we cannot have those two. They are conflicts. So, my
hearings on that-- In fact, a 1lot of the information from
those hearings was used in the particular court case ti.at we're
talking about.



I'm glad to see the results of the court case of last
week. That only affirms that we were right all the while.
And, as the Senator mentioned, we had people that I respected
up until that particular vote that Friday that will 1live in
infamy at the end of the Kean administration, when I was down
there actually pleading with these people not to do this; to
leave it over until a permanent group could look at it further.

I've always respected Helen Fenske as an
environmentalist. From that time, I do not, and I've told her
so when she was at a meeting within the 1last month. I do

respect Doc Villane, a ‘former colleague of mine in the
Assembly. Doc Villane, at that time, was Commissioner of DCA.
He was on the phone. I questioned the vote -- a phone vote for
a meeting 1like that, of that magnitude, but Doc happened to
have voted the right way. He voted, "No." And, Christine Todd
Whitman voted, "Yes" in both hearings, and.that, to me, showed
me where she stood. As an aside, last year when she asked f<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>