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1. APPELLATE DE.CISIONS - AGZIGIAN vs. PEQUANNOCK 

MICHAEL AGZIGIAN, 

Appellant, 

-vs-

TOVvNSHIP COMMITTEE OF THE 
TOWNSHIP OF PEQUANNOCK, 

Respondent. 
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Weiss & 1Nei.ss_, Esqs., Attorneys for Appellant~ 
H .. 11 ,~ & ~..I r:, . r· C' b·· D ... d y· ". c4 ,., ::i H1 c ... 
.i.. l . ery .i..oung, .uS1..1.:i., y . av.1 .oun6 ') c.JI<.A., J_J.:Jq. 3 

Attorneys for Respondent. 

BY THE COTuEVI.ISSIONBH: 

This is an appeal .from denial of renevval of a plenary 
retail consumption license for premises located on the south 
side of the Newark-Pompton Turnpike near the rc..:LLroad station, 
Pequnm1ock • 

. The premises nre located in a small business district 
and have been licensed continuously since July 1, 19340 At some 
time prior to May 1937, the United States Post Office Department 
decided to seek new quarters .for its post offic.e which, at the 
time of the hearing, was located on the Newark-Pompton Turnpike, 
a short distance from nppellant•s· premises. On May 7, 1937, the 
Post Office Department accepted appellant's bid for the use of 
the premises where his licensed business is located, but up to 
the time of hearing, appellant's pr~mises had not been taken 
over for postal purposes. The Postmistress testified that the 
Post Office had not been moved to appellant's premises because 
she had not received the necessary equipment. It seems to be 
clear that appellant received no rental directly from the 
Government, although he accepted a Ten Dollars ($10.00) d~posit 
from the Postmistress in part- payment of the rental to become due 
for the month of September. At any :ca te, appellant was in full 
possession of his licensed premises at the date of the hearingo 

Ii further appears that appellant employed one 
DeBenedetto in the month of June 1937. DeBenedetto applied to 
respondent for a consumption license for the Danner property, a 
business building on snid Turnpike adjoining appellant1s 
premises. DeBenedetto's application was refused. Thereupon 
appellant, on June 29, 192/1, filed his application for renewal 
of his license. Written objections having beer1 filed, a ~earing 
was held at which thirty persons appeared and objected to the 
renewal of the license after which respondent, on July 13, 1937, 
rejected the application for renewal. 

~ Jeroo~ S'~f§j1t~ Ubrniry 
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It appear.s from the testimony of the Township Commit­
tee that one of the reasons for ~onial WGS because respondent 
felt that the application was not made in good faith but solely 
for the purpose of obtaining a license so that it might be 
thc~reaftc:~r transferred to DeBenedetto for the Danner property 
whon, as, and if appellant completes arrangements to have the 
Government remove the Post Office to the store where ho novv 
conducts his business. Appellant fro.nkly admitted that ,if 
DeBonedetto had obtained a license for the Danner truilding, he 
virould have sold his fixtures to DeBenedetto and retired. from 
the liquor business. He testified that he made his application 
becau:3t=: DeBenedctto' s was rejectedo There is nothing in thE~ case 
vv-hich shows that appellant did not act in good faith in making 
his application for renewal. The fear that he might trnnsfer to 
DeBonedetto is unfounded because such transfer ~viruuld require 
the C'.)nsent of the local issuing auth~n·i ty in any evcmt o 

An add1tional reason set forth by respondent 1:ms that 
neighbJrs objected to rern.~wal because of noise and disturbances 
at the lie ens ed uremis<:;s. TbE:: Chief of Police testified that 
on August 15, 19~6 he was called to the lic~nsed premises by 
tlk proprietor because thr(~e young men -were creating c=~ disturbance. 
He s2.id that the men had been drinking heavily but had t:Jld him 
they had been at Agzigian's place only 2 short timeo He repri­
manded ths men and took them home. Aside from this incident the 
Chief of Police testified that he had had no complaints against 
the prnnises. A neighbor testified that in the Spring she S:J.W a 
koman carried into a ce .. r in front ·:)f appellant ts premises beccrnse 
the vvoman could not -;vvnlko Neighbors nls.) testified thett .. m 
nurner(_ms occasions about 2 A.M. in the rwJrning patrons leaving the 
licensed premises would sh8ut and sing and blow autom0bile horns · 
so that the neighbors were un~ble to sleep. No written 
complaints against the premises had ever besn received by the 
Township Committee. None of th0 neighbors ever complained ta 
appellant 2.bou.t the manner in which he was conducting his place 
of business. F\mr patrons who resided in the Township for many 
years and visi tc;d the licensed premises testifj_ed that it had 
always been conducted in a very Jrderly manner. The evidence of 
th2 single disturbance would not be sufficient to justify the 
actL:m . . :Jf respondent. Aul.et-tQ. vs. Camden, Bulletin 137, Item 3, 
~nd cases therein citedo 

The question of noise is more difficult. There is 
bound t'.J be noise fr.::JID autJmobilcs on principal highwn.ys .1 espec­
ially in a sectLm -vvhere tht:iy must or should stup at railroad 
crossings o How much of this annoyance was due to patrGns· 
l(~t:i .. vinf~ r:pp0;llant 's place, and how much to traffic, is 
difficult tJ determineo However, the evidence in this case was 
not of such a cunvincing character as to justify rBspondent in 
dEmying th(; renewal bE~cn.use of thE noises outside appellant 1 s 
premiscso 

There is somc-···further testimony that renewal was 
denied because of a policy adopted not t0 issue licer1ses to prem­
iJes located within fifteen hundred feet of other licensod 
pr2mises. It appears thnt there is a licensed place located 
about 8ne thousand feet away from appellant's premises in one 
direction, and another licensed. place located about one 
thousQnd feet away from appellant's premises in the opposite 
directLm. There is s·.)mc evidence that respondent considered 
the Qd~ption of such policy for a period of about six munths 
before it acted upon Gppellant's application, but no formal 
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action was taken until August 10, 1937, at which time an 
ordinance was passed at first reading, the pertinent parts 

c of -vYhich are as follows: 

TINo plenary reto.il consumption licens.: shall 
hereafter bo issued vii thin fifteen hundred 
(1500) feet of each uther except as follows:­

(a) Plenary retail consumption license~3 
presently outstanding may be renevrnd. ~HHHY 

If the ordinance express2s the policy adopted six months 
previously, then it appears that it WD.S contemplated that such 
ordimmce should affect unly licenses thereafter issued, but 
sh __ rnld n.)t affect rE.mewals of consumption licenses then out­
standing. Since appell:.::nt had a licensE:~ at th;~~ t tirre, it 
fullows that· his licGnse is c:xccpt<-:;d fr0m thf; fifteen hundred 
f0ot requiremento 

At the time of the hearing Qppcllant was 0perating 
his premises under an order extending his old 1 license. No 
v;-1.lid reason appeo.rs why his applics.tion for renevval wr::.s 
deniE::d" If, hoYrnver, since th:..: da tc ::>f thu hcarj_ng the~ United 
States Post Office Department has taken c0ntr0l of the premises, 
the license, of course, could not be issue(~. D' Annibale vs,. 
Fredon, Bulletin 13;3, Item 7. 

The ci.ction of respondent is, thcrcf•.)re, rcv(:rsed D.nd 
respondent is ordered to issue the liccrisc as applied f~r, pro­
vided, however, that appellant is presently in possession of 
the licensed prc:~rn.ises. 

Dated: November 21, 1937. 
D. FHEDEHI CK }:3UHNETT 

Commissioner 

2. APPELLATE DECISIONS --GUID~ vs. CAMP. 

EMILIO_ GUIDA, 

1\ppellant, 

-vs-

HONORABLE PERCY C1'ilVIP, Judgo 
of th~ Court af C0mmon Plo~s, 
1)f Ocoo.n County, and Issuing 
l~uthori ty, 

Hespondcnt. 
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Joseph A. Citta, Esq., Attorney for hppcll~nt. 

Herman Gerber, Esq., and Robert A. Lederer, Es~o' Attorneys for 
Obj r2ctrJr s. 

N0 appearance for respondent. 

This 2p00nl is from the dcni~l uf a nlcnary retnil con­
sum~ti0n licenso for premises located on 20th Stroot, Borough of 
Shi) B0ttom-Bo2ch Arlington. 
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The Borough is an active summer resort with a 
winter population of 350 and a summer population reaching ~nto 
the thousands. It lies across the middle of Long Beach Island -
a long narrow island off Barnegat Bay, six miles from the New 
Jersey mainland. -

The seashore along the Island is extensively used for 
bathing c:1.r1G. re er ea tional purposes. For the most part, the beach 
remains in its natural state; only at Beach Haven, a municipality 
on the Island near the Borough, is there a boardwalk. 

Appellant's premises are located on the beach front of 
the Borough. These premises consist of' a building at the shore 
and a 500-f oot fishing pier which extends over the beach into 
the water. Together with this fishing pier, appellant conducts 
an incidental candy and sandwich business at the building for 
which he seeks the present license. · 

The beach front in this vicinity is frequented by 
many resident bathers, men, women and children. The area·ex­
tending back from this part of the shoreline is concededly resi­
dential in charactero 

Nowhere along the IslanQ•s beach front, or elong the 
Beach Haven boardwalk, has any liquor rastablishment been allowed. 
Tvvice before, appellant made application to sell liquor at his 
premises, but has been denied. 

In opposition to the present application, the Borough 
Council has adopted a resolution disapproving such application 
on the ground that it is undesirable to have any liquor establish­
ment at the beach front; the Long Beach Board of Trade and the 
Beach Haven Exchange Club, civic organizations operating through­
out the Island, and over a score of residents near appellant 1 s 
premises, have expressed similar protest. Appellant himself con­
cedes that the Borough in general is opposed to the es.tablish­
ment of any liquor traffic along the beach front .. 

This municipal sentimrmt cannot be said to be unreason­
able; it was proper for Judge Camp, the local issuing authority in 
Ocean County, to respect and follow it. 

In an analogous situation, I have ruled that a local 
issuing authority may justifiably refuse a license at or near the 
boardwalk of our shore resorts. Sassinsky vs. Wav, Bulletin 129, 
Item 7, and cases thGrein cited. 

Furthermore, I have ruled that a local issuing authority 
may justifiably deny a license.for a residential and recreational 
area at or near a shore or lakefront in order to eliminate or 
minimize the danger of disturbing activityo Butler vs. Middletown, 
Township, Bulletin 210, Item 6, and cases therein cited. 

There is testimony that the three consumption and tvvo 
distribution licenses presently operating in the Borough d0 not 
adequately meet its demands during the summer season,, Even were 
it assumed that such testimony indicates a public necessity or 
convenience for the establishment of additional licensed. prmnises 
in the Borough, it does not overcome the reasonableness of 
respondent's denial to grant the present application to conduct 
a liquor establishment at the beach front adjoining a residential 
neighborhood where many residents are in protest. 

The action of respondent is, therefore, affirmed. 

Dated: November 21, 1937. 
D. FREDERICK BURNETT 

Commissioner 
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Z>. LICENSES - REi~EVVAL - ORDIN1iNCE FIXING 15 DAYS OF GHACE \vITHHJ 
WHICH APPLICATION 11UST BE FILED IN ORDER TO CONSTITUTE IT A 
HENE"v~AL, APPROVED. 

Board of Commissioners, 
City Hall, 
Bayonn.e, N. J, 

Gentlemen: 

November 23, 19b7 

I have before me your proposed ordin&nce introduced Sep­
tember 7, 1937, submitted for my D.pprov2l. I note thD.t it will 
supplement the ordinance concerning alcoholic beverages adopted 
June 2, 1936 ·with a section to be knovm as 9a, providing: 

"Applic{ltions for renewal of licenses mu.st be 
filed with the City Clerk not later than July 15th of 
the license ye,·1r for -w·hich the .rsnewr::ll. is sought, All 
applic~tions filed after said date by holders of licenses 
which bavc cxpirc~d during the previous licens0 ye:.n' shall 
be classified as ,_.,pplications for nevi lic<::nsLs o Ti 

·, 

According to Section 37 of the Control Act, my approval 
is required only of municipal regulations dc~ling with the conduct 
of licensed businesses or th0 nature and condition of licensed prem­
ises .. 

Hence, no Qpprovnl from me is necessary for th5 regulation 
to bGcome effective. 

I belicvs ths adoption of this ordinance will have n salu­
tnry effect. Thi:; decision 5.r1 Re Deighc~n, Bulletin 141, Item 2, 
illustrated a case where a licensee had unduly d~lQyed publication 
with the rcsul t that the new license v-.;rc:.s not actually issued until 
Cl.ft or tl1G old had e.xpir ed. The decision Vif,'J s t h:_t t, if ther c vvo.s no 
intent to abandon the business, the license could be tr~ated QS a 
renevv::~l. That co.se fixed no a.rbi tr2ry time limit but c.lecl1:lrGd the 
intent of the licensee to preserve and continu0 -the former business 
to be the g ovcjrning factor~ Trw liber~-11 ruling therE: l~:dd down to 
save a tardy but sincere licensee· has been repeatedly abused and in­
vok0d in many insto.ncc;s as a camouflage to cover the issuance of a 
so-called "renewal" license so as not to run foul of some municipal 
limi ta ti on of the number of new licenses - and then as soon D.s is­
sued, thG holdGr hQS transferred the licensee The result only too 
often has been that ordinances limiting the number of new licu1ses 
2ro set at naught. 

In Bergsr v, Carteret~ Bull0tin 21~, Item 9, I confined 
the operation of this principle to the license period immediately 
follovv-ing ths expiration of the old license)., All thnt vvas called 
for in that case was to ducidt:; the me.ximum time b(jyonci. w·hich ::..-~ li­
cense could not be scid to be a r0nowal. ·After a whole y0ar had gone 
by, there was no difficulty in that cass in deciding that ~ license 
issued thereafter was not (1 renewt::l of n. license issued in the 
second fiscal year preceding.. The proposGd ordin.-=mct: goes much fur­
ther, and, I think, properly so. 

If licenses are to be cut down, the way to bt.:gin is to 
begin.. My person~;.l recommundatL:m is to refuse to renew all licen­
ses the holders of which have been subjected to disciplinary pro­
ceedings and found guilty of vioLtting any part of the la~rv·, or of 
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the State rulc-;s arni regulations, or of local (_ffdinances. A 
further step i.s indicated by the ordinance submitted, whlch is, 
·in effect, a statute of limitations - the establishment of 
a period of fifteen days of grace for those seeking renewals 
within which to make their appliccti,Jns and -thereby declare 
themselves. There is, of course, n0 logi6 to any period of 
grace. When the law pr,escrj_bcs that_~. certain thing must 
be done within that time, a ~trict rule would req~irc it tu 
be performed thtm or else:; it is too late~ Hwnan nature being 
~hat it is, allowances often have to be·made for the tardy, 
the delinquent·, and those wh~J are always putting things off. 
Most of us have. thr0e hands, a right and a leftJ and a little 
behindhand. But there ought to be a.limit td this tolerance. 
Fifteen days is ample tim0 to make up one's ~ind. It is 
enough of grace. 

I am shocked to hear of the death of City Clerk 
William P. Loe. I never mot him but felt through frequent 
currespondence that I knevr him well. Th(~ pride that he took 
in the accuracy of his work wns evident. He was cooperative 
in every wav. He unJerstood what was wanted and hs did it. 
His rep~rts~were models of clarity nnd dicti0n. I feel I 
hav~ lost a personal friend~ 

Very truly yours, 

D. FR~DE:;:UCK BUrtNETT 
Cornmissi,:mer 

4. APPELLATE DECISIONS - ZAKAREW v~:. SOUTH BOUND BROOIL 

T ARl-~S ZAKAHE'iN, ) 

Appullant, ) 

-vs- ) ()N itPPE}iLi 

BOhOUGH COUNCIL OF THE ) 
BOhOUGH OF SOUTH BOUND 
BROW(, ) 

H\::spundent. ) 

) 

Edw.:u-·d J. Johnson, Esq_. 3 Attornl~Y for AppcllanL 
Grover F. Kipsey, Esq., Attorney for Rsspondent. 

BY THE COIVldISSIOHER: 

This appeal is from the d~nial of a plenary retail 
C1..)nsum~)tiun license for nrcmiscs located at L~uis Avenue and 
CG·.nal Ituo_d (.s.ls·,J l:n1._ivvn o.s Hi versicle Dri vc), RH·ough of Sl>Uth 
Bound Brook. 

On .L1eccmbcr 12, 19~33, the JJ,Jrough C:Junci1 (~~d·J~;:itccl cL 

rcs,JlutLm provid=Lng in effect, that th::; number~ ~1r )lcna:ry 
rEtlil c·: .. msumption licenses ,_;utstc:..ncling in the munici~)e.lity 
e.t any <me tim8 "shall n0t exceed'' three. Only. two arc ~li.YIN 
::iutstl."'.n9-ing. If this vve~e all, th~. )rinciples sot forth in 
t>usrl::d..Y.~r~om;:ian_y_y_s • .(lreehJld, Bulletin 68, It(;m 12)} vvoulcl 
be ~is~ositivs of this case in favor 0f 2p)ellnnt. 
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However'" irrespective of a vacancy in any formal 
quota, a local issuing authority may always deny an applica­
tion for good independent cause. Re Borough of Some-rville, 
Bulletin 110, Item 6. Tlrus, for example, although the quota 
has not been exhausted, it may validly. deny an application 
on the ground that the vicinity in which applicant proposes to 
operate contains a sufficient number of licuor establishments. 
Vicari vs. Bloomfield, Bulletin 57J Item 4; Young vs. Pennsauken, 
Bulletin 114, Item ·2;\Sadovsky vs. Millstone, Bulletin 120, 
Item 4; Levitt vs. Liberty, Bulletin 169, Item 4; ~ingelbach 
vs. North Caldwell, Bulletin 180, Item 8. 

In the instant case respondent sought to justify 
denial of the present application for the reason, as &llegeQ, 
that a ltouor establishment is m1desirable at appellant's 
premises because bf proximity to a recreational site; that 
such an establishment will add to the trouble already encountered 
at that site by the local authorities and will unduly aggravate 
traffic hazards in the area. 

South Bound. Brook is a small municipality located at 
the extreme head of a hairpin bend in the Raritan River. Run­
ning alongside the river, within the municipality, is the 
Delaware and Raritan Canal. Closely skirting this canal is 
a county highway, Canal Road (e.lso known as Riverside Drive). 
Appellant's premises are ,located on this road, directly across 
from a portion of the canai that is popularly used for summer 
bathing; this so-called "beach'' here lies some thirty feet 
off the road. 

Although no recreational facilities have been developed 
in this area (with the exception of a spring-board), nevertheless 
as many as.several hundred persons from the Borough and sur­
rounding municipalities come to this site to bathe on week-
days in the summer; on week-ends, the number is considerably 
larger. 

The Borough has experienced difficulty because of 
nude bathing in this portion of the canal at night. Respondent 
is apprehensive that "lawlessut-=:ss" may develop if a liquor 
establishment is permitted at this site. It asserts that 
additional policing will become necessary, which its budget 
is inadequate to finance. 

A local issuing authority may validly deny a license 
because of a reasonably apprehended danger of resulting dis­
turbances in a recreational area. See Kaline & Theringer vs. 
Burlington, Bulletin 188, Item 2; ConF~V vs. Pemberton, Bulletin 
191, Item 5; ]3utler vs. Middletown, Bulletin 210, Item 6. 

·Furthermore, j_t appears that the crowds that frequent 
this swimming site have created.traffic perils. The bathing 
portion of the canal is locatc~G. near the highway, with the 
result that many automobiles arc congregated in the vicinity 
and many persons are upon the road. 

A local issuing authority may validly deny a license 
b~cause of a reasonable apprehension of aggravated traffic peril. 
See Palmarozza vs. Keansburg, Bulletin 190, Item 10, and 
cases therein cited. Respondent cannot be characterized as 
arbitrary or unreasonable in concluding that a consumption 
establishment at appellant's premises will unduly imperil an 
already hazardous traffic condition. 
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Appellant contends, however, that respondent hns al­
ready granted a consumption license in a similar l.ocntion.? 
and that the present ~enial is discriminatory. Appellant has 
:Ln mind a liquor estnblisbment locate(~ near the eanal but more 
than half a r~lt.le from appellant's premises. That establL3hment 
fails to sustain appell:u1t 1 s contention.. It j_s locates in a 
··-··-.i.' nl· r:lJ. tv ·wn~1t+i.:n1:=:Dr:! -o·· V t·i-18 rr-:::.i•1•ec.;:.-tl

0 

Oil~ 1 ·1 :·,11cl t-y>~· ffl" (' p·r-oble"IlS V \.,... - .l .. tJ i._. lJ \_., -~ · .. - \..,... \..... , V "" '-.. .... V - , I.. I ..<.. • • .. • ~ .. 1.. , ..\. l ..J.. ( _, ...... ; • ,j,,. .l t 

existent in thB vicinity of appell~nt's premiseso While it is 
true tho.t the est:·1b.lishrnent is loc::i.t2(~. within a couple of hundred 
feet from the. c:~ .. n:~1.l, there is no c.Lirect. e:-:.ccessioili ty to the 
c;.1n~;.l in that c1re:~~, nnd the ne~irbJ portion of the cr~nal is 
sc:::::.rcely used for s1virrMing ~.md is separt1tecl by n lock from tln t 
portion \i:rherc :Jwin.D.1ing habitually occurs. 

The ~1ction of respondent is affirmeC:.. 

'D . . . . TC8CL: November 23, 19370 
D. FREDBEI CK i) UHNETT 

Commissioner 

5.' LOTTEHIES - HAFFIJnm OF TUh.KEYS - L .. hAFFLE Il\f A COMbINATION 
.STOHE ViHICH l:LiS J.\. LICJJOH LICENSE IS YOhl:.HDDEN EVE.t 1l THOUGH 
THE CHANCES MtE CIVEN A~JAY ONLY ·/1ITH S.i\LES OF ivrn~:1.CH1\NDISE 
OTEIEJ:t THJU~ LIC;:uos" 

Mrs. So Kavaleer, 
Kearny, N. J. 

My dear Mrs. Kav:1leer: 

l:Jovcmber 

I have your letter of the 18th ;;ind note~ that you 
hold c:~ plerwry retnil t..US tri but ion lie ens c· for your ~:;(rrabir.:.. ::cion 
store. 

I undE:~rstand that your plan is to •Jistribute 
chances on a turkey with each purchase of :1 dollaI'' s worth 
of groceric;s in your store, arn:L ()11. Thnnl:rngivj_ng Eve to 
rc::L:'fle off two turkeys. 

The scheme is a lotteryo It would, therefore, if 
h8ld on your premises, be in violation of Rule 6 of the St~tu 
Rules Concerning Conduct of Licensees, copy snclosed, and 
c~use for the revocation of your licens8. 

It woulG also be a violation for you to ~istributc 
the tickets on your premiseso All g~mbling oh licensed 
premises is prohibited. It makes no difference that the 
cho.nces vrnuld be gi ve:n ;_r;vay only with sr.les '->f rnerchanclise 
other than liquor. 

Very truly yours, 

Do FhEDEEIC~ 13UhNETT 
Commissioner 
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6. CLUB LICENSES - TO WHOiv1 ISSUABLE - iVIONOPOLY IN FAVOR OF ANY 
ONE GHOUP NOT PER:.VIISSIBLE. 

Edward DuPree, 
City Clerk, 
Paterson, N. ~T. 

My dear Mr~ DuPree: 

November 23, 1937 

I have before me your letter of the 17th; also, the copy 
of the resolution a.Ci.opted by the Board on November 15th providing_: 

IYBE IT RESOLVED that the Board of Aldermen of the 
City of Paterson, pursuant to Chapter 436 Laws of 1933, 
as amended by Chapter 85 Laws of 1934, issue a club 
license to any nationally recognized veteran organiza­
tion having a Post Chapter or Camp located in.the City 
of Paterson for a period of at least ten years. 

"The fee for said club license shall be $i50.00 
annually and said license shall run: from July 1st to 
June 30th of ,the year follovdng." 

According to Section 37 of the Control Act, my approval 
is required only of municipal regulations dealing with the conduct 
of licensed businesses and the nature and condition of licensed 
premises. The resolution is, therefore, not subject, in the first 
instance, to.my approval. See Bulletin 43, Item 2. 

I thought, nevertheless, that as a matter of courtesy, I 
should give you my thoughts on the matter, for if it were brought 
before me on appeal, I would be compelled to set it aside, and with 
it would fall all licenses issued pursuant to the illegal resolution~ 

I would approve a requirement that clubs in order to 
Qualify for club licenses shall !1ave been in existence for ten years. 
The State Rules Governing Club Licenses, Pailiphlet Rules, page ~5 
(Rule 2), provide that no license shall be issuec~ to any club unless 
it shall have been in active operation in the State of New Jersey for 
at least three years continuously immediately prior to the submis­
sion of the application. The rule recognizes that municipalities may 
impose an additional restriction in this regard if th~y wish. 
Lengthening the requisite probationary period of c:x.istence to ten 
years tends to confine club licenses to bona fide clubs. See Re Sira­
cusa, Bulletin 71, Item 1. 

I ~ould also tentatively approve, for the same reason, a 
·requirement that applicants for club licen~es be affiliated with a 
State or national organization. While I disapproved such a provision 
in Re Siracusa, supra, in view of the fact that many undesirable and 
undeserving organizations seemed to have been abls to obtain club 
licenses, I later ruled in Re Christiansen, Bulletin 10~2, Item 4, 
that I would tentatively and as an experimental matter, in order to 
tighten up the rule, allow it to be done. Candidly, I have my doubts 
as to the validity of making such affiliation a requirement. There 
arc many bona fide clubs which are wholly independent and self­
contained units, and, if club licenses arc to be given at all, are 
as much entitled to such a license as is a club which happens to be 
a chapter or a unit of some state or national association. 
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I could not, however, approve at all a regulation 
endeavoring to confine the issuance of club licenses exclusive­
ly to veterans' organizati0nso The Control Act, Section 13 (5), 
provides for the issuance of club licenses to such ~orporations, 
associations or organizations as are operated for benevolent, 
charitable, fraternal, social, religious, recreational, 
athletic or similar purposes and not for private gaino The 
Aldermen cannot m2.ke fish of one club and f'ovvl of anvther o 

If the Veterans muy have a club liquor license, so may the 
Elks, the Moose, ~nd all the orderso If club licenses are to 
be .issued, they must bs issued to all those which fo.11 within 
the statutory definition a.nd fulfill .the requirements. Re 
Siracusa, supra; He Glass, Bulletin 181, Item 2.. Licensos, tu 
be sure, are privileges, as distinguished from rights, but no 
one group may monopolize those privileges. 

I sugge~)t that the Boo.rel an:H.=md its resolution :1t 
once in accordance with the foregoing. 

At the s2 .. mc time, strike out "o.s amended by Chapter 
85 Laws of 1934fl and in its place _9 insert· .Has amended and. 
supplementec .• 11 The resolution vvill then purport to be 
enacted pursuant to Chapter 436, P.L. 1933 ~na all of the 
many supplements nnd amendments ·which have heretofore been made, 
as well as those which may bG enacted in the future. 

Very truly yours, 

Do FREDERICK BURNETT 
Commissiorn;r 

7. APPELLATE DECISIONS - SOUTH PLAINFI~LD LIQUOR hND BEVERAGE · 
STORES, INC. vs. SOUTH PLAINFIELDo 

SOUTH PLAINFIELD LIQUOR AND 
B~VERAGE STORES, INC., 

Appellant, 

-vs-

BOROUGH COUNCIL OF HIE BOHOUGH 

) 

) 

) 

) 

OF SOUTH PLAINFIELD, ) 

Respondent. ) 

) 
• • • • • • • • • • • • Q • • • 

ON APPEAL 

CONCLUSIONS 

Edward J. Santoro,· Esq., Attorney for AppGllant 

John J. Rafferty, Esq., by Philip Blacher, Esq., Attorney for 
Respondent. 

BY THE COMMISSIONER: 

The appellant is a New Jersey corporation, created an 
April 23, 1937~ Its stockholders, officers and dir~ctors consist 
of a resic.lent of Plainfield who holds 148 shares, his vvifc, Vih() 

holds one sha~e, anda~residcnt of the Borough of South Plainfield, 
vrho holds :.:me share. Shortly following its incorporation, the 
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appellant filed an application for n plenary retail ~is­
tribution license for th0 poriod expiring June 30, 1937, for 
prc:u]_scs lo ca tee:~ at l?-19 South Pln.infic;ld Avenue j_n tho Bon~mgh 
of [)outh Plain:ficlcL This application was denied by the Dorough 
Counc:i.l on the ~3.Jlc grounJ: thn.t tht; applicant had nut bocn in 
existence for five (5) y8ars as r0quircd by Section 19 of a 
Borcrugh Ordinance, regding as f6llows~ 

TY:No lieensc shall be gro.ntc~c.~ u11lc~ss nrn:J_ until 
the npplicnrrt has rcsiJed in the Doruugh of 
South Plainfiel~ continuously for a period 
of one year next prece~ing th0 date of making 
the upplic~tiJn for a license, nor shall a · 
licE.:nse be is.suocl tu any corporation or 
association that hns not been in existence for 
<:"' t l ··' i:i c.• t 1°-i ··q.-, -,- "'· :-1~··· s DI"' l

0 

~1., J... o· ·+·h --. .:1 ··1 t ..... of 1· ts c:i. .. , c .. ,_; ~ ~ 1...- J 1.... ~ J.. .l u . Li u _ t.; L- c.. t; --

1 ' . ' " " " m· 1 · f · t 0 + app lC~J. ti on -,_. x -,, 'Hk: cua l...~ lCCl lOn as uO 

residents shall n.ot ap~)ly to any person mfr' 
S "h.-1·11 ·!--1·1~-~ pci-r..; ('\{:; (\..p ,- ... ,r·l; s1'·clnce:. ·:;n-.-·11· v ·t ., ~r-1'-7" . l .tc.. .. . ..~- L,, ~ C.. ~ ..... w.. .l. -1 L-1.. ....,J .J.... ~/ -~·. .J '-' .L. c:" J... .l.-- . ,; J v c.. J 

co:rpor:1.tion or D .. ssoc:Latio.n \Jh:Lch now has :-.~.ml 
enjoys a license t0 sell nlcohJlic beverages 
in th<::~ ;Jorough of S0l1th PL::.infiol-}. 11 

Thereafter, the applicant apposled from the denial ~ut 
its npoo~l was taken too late tJ bs hoard and determined before 
the e~{fJ:Lration of the license period to -vv'h:ich the::· applic~l ti on 
related. A stipulation was entered int0 at the hearing on 
ap~eal that the Commissioner's determinntion herein shall apply 
to any further application made by the appellant for the same 
premises. 

At the he~ring, respondent advanced the preliminary 
contEmtion that the Commissioner has no authority to determine 
whether the ordinance requirement in question is valid or 
invalid. The appeal herein wns t~ken within the authority of 
Section 19 and under Section 35 the Commissioner i:::; nuthorizE:~d 
to Girect the issuance of the license sought if he finds that 
it was Hi.mproperly refused. n Nowhere in the Act is there the 
slightest suggestion that tho Commissioner may not, in the 
co1..:t.rse of an appe'-::.1, consider a.11 pertinent issues, including 
the ·validity of trw provisi.on of an o:r·dinancc~ upon \Vhich the 
Clr;)ni":il ·w·:1(, b'J<"'>-•cl If 0 ll"'r<O p01·'"''.'.:lY. V"Clr"">e a~"'-''->i--1+ +·11.1-:-.:i 0 0·1·1·1·py>l·1 l1enc•i'v(::-.i -'-'.L. ·~ c... ... :..i u.0._, ._. ._; ,_.. .. L 1Jc:.... .Ve.1. J..J.:.:>'-·-~,_v, u _o;:::: .._, " _ ·' •• ) _, 

statutory appeal would indeed be a futile gesture. See Retail 
Liquor Distributors vs. Atlantic City·, Bullet1n 99, Iti::;m 4 ·. 

Accordingly, the respondent's preliminary contention 
cDn.n.ot be sustained. 

W1:; c on11:.: then to the merj_ torious lsmw~ 
ordinance requirement thEt.t a corporate applic.qJ.{ 
for at least five years a valid one? 

J_ .. G., 13 the 
"l .. • ' oe in •·..:XJ_s..,·~ence 

A requirement that an indiviJunl applic2nt be resi~ent 
v!i thin a municip[lli ty for e, rr:;Dsona.ble stR tes pc~r1oc.l prior to sub­
mission of his o.pp.lication affords a ready mc~ms to the issuing 
authority for aEiCt:~rtain1ng whether he is a fit person tu r1cilc:. a 
license. For th1s reason such r0quirement has consistently 
been upheld. See Iamellb vs. B0rough of Rumson, Bulletin 77, 
It(::m 9; JVicHugh vs .. vJest Deptford, Bulletl.n 106 J Item 1. .;me:. it 
E1ay pos sibl;y- ~e urged. that a requirement tho. t a corporo.tc 
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applicant be in business ·within the municipality or that its 
controlling stockholders be residents therein for a reasonable 
stated period :prior to submission of th2 application, should 
be supported upon the same basis and as a means of preventing 
individuals from invoking the corporate dc:vice to clef eat 
entirely the residence policy. But see Re Borough of Bogota, 
Bulletin 106, Item 5. 

In arzy event, however, the requirement in 
respondent ts ordinance, as now ·vvorded:1 ·is not r(:;o.sonably 
calculated to aid in selecting proper licensees and would zwt, 
therefore~ come within the foregoing principles. It would 
permit the issuance of a license to a corporation in existence 
for five years, oven though it has never functioned, or 
functioned solely in a distant locality, or was ovmed by 
individuals vvho were non-residents and had r.ecently acquired 
their stock. J~t the same time, it would exclude a corporation 
which had been in business vifi thin the municipality for several 
years less than five and had all resident stockholders fully 
qualified. In its present form, the:. requirement is unreasonable, 
and cannot bs sustained. See Re Borough of Highland Park, 
Bulletin 185, Item 11; and Re City of Camden, Bulletin 186, 
Item 2. 

Since the period to which the appellant's application 
related has expirecl and no further application is pending, there 
may not be any reversal accompanied by direction to j_ssue the 
license applied for. In the event that an application is 
hereafter filed by the appellant for the same premises, the 
requirement in the ordinance that corporate applicants be ih 
existence for at least five years shall be disregarded and 
respondent shall determine whether a licEms~..: should issue in 
view of the facts then appearing, the policies then prevailing 
and the controlling principles set forth in these conclusions. 

Dated: November 23, 1937 
D. FREDERICK BUH~ETT 

Commissioner 

8. DISCIPLINARY PROCEEDINGS - CJ_JUB LICENSE - .SUNDAY SALES -
ADMINISTRATION OF LAW ·vvrTHOUT FEAR OR FAVOR. 

Mrs. Ann M. Baumgartner, Secretary, 
Municipal Board of AlcolDlic Beverage Control, 
C2"mden, New Jersey. 

Dear Mrs. Baumgartner: 

Novembur 24, 1937. 

I have staff rsport and your certification of the 
1Jroceedings before the Municipal Board ·of Alcoholic Beverage: 
Control against Loyal Order of Moose, Lodge #111 of Camden, 
charged with having sold alcohulic beverages on Sunday during 
prohibited hours. 

I note an adjudication of guilt was entered and 
that the license was suspended for a period of five days, 
November 19 to 23., 1937., 

This substantial penalty translates into action the 
heartening declaration of Commissioner s·angtinette and 
Emdorsed by IVIr .. Morrissey and Mrs. Baumgartner: "It is my 
intention to sec that the ordinance is strictly enforced in 
the future regardless of vvho the licensee may be and that · 
more severe penal ties be imposecl. n 
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On June 2, 1937, I had occasion to write to you 
in criticism of the action of the Board in com1ection with 
a suspended sentence on a "Sunday sale" violation case and 
made the following comment: 

"Nor can licensees who scrupulously close 
up shop when the law requires it, compete vii th 
those who deliberately take chances to •make 
a little money on Sunday' and then are allowed 
to get a.way with it!" 

The action of your Board in the present case is a 
complete answer to that letter. I am not concerned with 
leniency in the past but rather with strict enforcement withoµt 
fear or favor in the future. 

Keep up the good work. 

\. . 
Very truly yours, 

D. FREDERICK BURNETT 
Com.missioner 

9~ SPECIAL PERMITS ~ IMPOHTATION BY hETAILER OF ALCOHOLIC BEVEEAGES 
NOT OBTAINABLE IN NEW JEHSEY - POLICY INDICATED ·i~ITH RESPECT 
TO FUTURE APPLICATIONS FOE SUCH SPECIAL PEHMITS ~I.10 IMPORT(). 

L. Bamberger & Co., 
Newark, N. J~ 

November 23, 1937. 

N.J. Institute of Wine and 
Spirit Distributors, Inc., 
Newark, N. J. 

Gentlemen: Re: In the Matter of the Petition of 
L. Bamberger & Co. for Special 
Permit to Import. 

A petition was duly filed by L. Bamberger & Co. for 
-a special permit to import from foreign countrL:;s alcoholic 
beverages described thE~rfdn ()ll the grouncl that they v.rere not 
obtainable fr0m licensed Nevv Jersey manufacture:t·s and v1hole­
salers. Objections tu the granting of the petition were made 
by New Jersey Institute of Wine and Spirit Distributors, Inc. 
and hearing thereon was d1ily held. 

The trans.portation rules (Bulletin 39, Item 1) and 
the rules concerning conduct of licensees (Bulletin 124, It0m 4) 
prohibit r~tail licensees from purchasing alcoholic ~overages ln 
foreign countries or Statf.?S and importing th(; purchased bev6rages 
for resale ·within New Jersey. The wisdom of this restricti.Jn has 
been amply evidenced by its actual .Jperation. It has increased 
assurance that all taxes clue to the State on imported beverages 
are paid; has eliminated direct competition ~ith New Jersey ~;hole­
sa.lers by foreign dealers wlw have not paid any license fee to 
this State; and has effectuated the legislative policy. implicit 
tlrroughout the Ccintrol Act that retailers deal ~ith licensed 
manufacturers an(l wholesalers whiJ have furnished bonds to the 
State and are under strict supervision by the State Department. 
Cf. Bulletin #100, Item 9. 
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Notwithstanding the general restriction, special 
si.tuations have hereto.I' ore arisen vvhich justi.fiec: the j_ssuance 
of ~ermits authorizing individual ·importations by retailers 
subJ ect to adec)uate safeguards. 'J:hus, upon a sh~Ywing by any 
retailer that he coulc.~ not obtain the beverages he c~esired from 
any_ 1.iccmsed New Jersey wholeso.lE:r or manufacturer, the 
Conmdssioner has issued a specihl permit authorizing his direct 
imj)Ortation. See Bulletin 100, ItE~m 9. Cf. Bu.L.1etin 108, 
Itera ;J; Bullet.in 208_, Item 1. It appeared that ~;uch action 
was in the interests of the consuming public and would not, in 
a substantial sense, interfere with the policies underlying the 
gcmeral r13striction against importations by retailers. 

The New Jersey Institute of Wine and Spirit Distributors, 
Inc. is n"?parently in accord with all of the foregoing but ob­
jects to the granting of the E~plication of L. Bawberger & Co. 
on the ground that Ne·w Jerst:;y wholesalers tind manufacturers 
could, upon request;i furnj_sh the applicant VJ"ith the beverages it 
seeks to import. The record of the hearing does nut, however, 
sup~;ort th:ls contEmti·Jn. ·The ai;plicant asserts, and this is 
not substantially denied by the objector, that it has heretofore 
sent rc::presentati ves to foreign countries for tht: ~)urpos1.-J of 
making individual selections of whiskies and wines; has made 
arrangGJJ.ients with ];:>articular distilleries o.nd vineyards for their 
outputs or parts thereof and for the bottling of their products 
tmder the applic:J.nt ts labels; that no v,;holesaler ur manuf{J.cturer 
was equipped an~ prepared to r0nder to it similar and as 
complete service:.~; and that no Ylholesaler or manufacturer could 
purchnse in the .Jpen market any of tht; particula.r articles it 
seeks to import. Assuming these fa.cts, the participation 
by n wholesaler in the transaction would~be in tho nature of 
a 11 clearance n, expressly disapproved in RsJLovelty Bar _&.~ Grill 
Bulletin 119, Item 16. The pres8rrt ·application by L. Bamberger 
& Coo for a special p0rmit to import the alcoholic beverages 
described in its petition is, therefore, granted. 

Hovvcvc~r, in so far as future a;:Jplications by rctaif-ers 
for special ~erraits to import arc concerned, it is noted: (1) 
thci,t they will l:)e scrutinized with utrru.st care and 0bjc:ctors 
will be afforded complete op~ortunity to be heard in order 
that the Depm:·tmcnt may be assured that the br:.:')veragcs sought 
to be imported are not obtainable from-nny licensed Ne:w Jersey 
wlw1cs::ller or mo.nufacturur; (2) that where it ay)peaI'S that a 
1Nholesaler or manufacturer could and v~ould, U)on }~equest, huvf':; 
,;:)btained or•'·SUfJplied the beverages sought to be haported, the 
ap?lication will be donied; and (3) that for the JUrpose inter 
alia of encouraging c~irect and .bong_ fido dealings ·with res~)ect 
to im~orted beverages between retailer~ on one .hand, and wh0le­
S3.lers and manufacturers, on the; other, the )Ormit fee fixec~L 
by this Department will be increased to the end ttrat it will not, 
ir ':J nTy- (""vc···nt b -~- J ·'.~ r.• c: t. ·h::1 r1 -1-11c~ .,J-r ... ,-) +-'i" + i;,rh·1· ch 11i1··0· 1J le:~ h q ·v.:; ··0,-:-..L'>i-1 I'(l •::ia-· 0 
.. 1. L...... ....... , ' C _\: ... 0 ""-' J.J....-l.:.i. • l.J_ .... ..t .._ ..L u v_ , \ , .1.. • •• .&.C..'4.. ._. vc.;.J.. J.l.t .. \. c; 

b-T , •• "·T -, ' J ·- . h .... , .- r·• ·• - 1- > r. ,, , f' -.+ :::l"Yl -· f t··, "'.°' • •• ~- -· • 1-~ ' ."j 
;; ct 1.'JU\v ersey WuU_J..l;;.:i,_.c.l.,jl .Jr .illc...iDU ac l,Urc..i. l.. '11t: I c; 1_,CJ.l_ l~r nau 

originally orderod nnd purchased the bevoragos from him. 

Very truly :~urs, 

D • FRED EH I CK .6 UENETT 
Commiss=Loner 

By: Nathan L. Jac0bs, 
Chief De·;)uty Comrn.iss1oner 

and Coun.scl 



BULLETIN 216 SHEET 15 

10. APPELLATE DECISIONS - BRAUNSTEIN vs. BRIDGETON. 

JACOB BRAUNSTEIN, ) 

.A;tpellant, ) 

-vs-

CITY COUNCIL OF THE CITY 
OF BEIDGETON, 

Respondent. 

• • • • • • tp • • • • • • • • • 

) 

) 

\ 
) 

) 

ON APPEAL 

CONCLUSIONS 

Meehan Brothers, Esqs., by John J. Meehan, Esq., Attorneys for 
A;Jpellant 

Samuel Iredell, Esq., Attorney for Hespondent. 

·BY THE COMMISSIONEH: 

This .is an appeal from the denial of an application 
for a plenary retail consumption license for premises located 
at 47-49 South Pearl Street, Bridgeton. 

In 1935 respondent, by resolution, iwovided that 
plenary· retail consumption licenses shall be issued only for 
premises operated as hotels or restaurants and that no more 
than nine such licenses shall be outstanding at any one time. 
Since the allotted number had been issued and were then out­
standing, the appellant•s application was denied.. On appeal, 
several additional grounds for ths denial were urged but 
they need not be considered in view of the findings hereinafter 
made. 

Appellant's position is (1) that his premises are 
operated as a hotel, and (2) that it vvould be unreasonable to 
invoke the limitation to justify the denial of a license 
therefor. The premises sought to be licensed consist of a 
three-story structure, containing 16 rooms. Few of the rooms 
are completely furnished. and there is but one bath. There is 
no clerk at the premises at any time and a:;_)pGllant is there 
only a short period during each day. In the appellant's 
absence, the entrance doors to the premises are locked and the 
four persons who are living there pay rent on a weekly basis 
and have keys of their own. Although the evidence may be 
considered as indicating that the premises are operated as a 
rooming house, it falls fur shbrt from establishing the existence 
of a bona fide hotel within the accepted· meaning of that term. 
Cf. SteliD VS:-Wyckoff, Bulletin 155,-Item 12. · 

Assuming that the premises do constitute a bona fide 
hotel, nevertheless the effect of the limitation may not be 
overcome in the absence of an affirmative showing by the 
ap;Jellant that public necessity and convenience dictate the 
issuance of the license sought. See Current vs. Fredon, 
Bulletin 184, Item l~ 

11 There is rw 'must' in the Control Act which 
provido.s tho.t all hotels are cnt:itlecl as of 
right ~o a liquor license. The test is 
public necessity and convenience, not ·whether 
a given place is a hotel or not. In order to 
override a municipal limitation of licenses, 
that test must be met and passed." 
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In addition to the nirnJ consumption licenses, there 
are five distribution licenses and eight club licenses outstand­
ing in the City of Bridgeton, which has a population of 
ap,roximately 16,000 people. Four licensed places are located 
within. two bloc1rn of appellant 1 s premises; two hold consu1nption 
licenst:;s and the nearer of the tvrn is located approximately 125 
feet from the premises sought to be licensed~ In the light· 
of the foregoing, compelling (;Vii~~cnce would be requir;::~d to 
ovel'corne the prr:~sumption that the 1imi tation is rca.sonablf:: and 
to establish that an affirmative need exists for the licensing 
of 2.ppellant' s premises.. Cf. HU't_Q.h1n.son vs. jty_~of.(, Bulletin 
8,_1, Item 3 .. 

Appellant called three witnesses in an attempt to 
prove that there is an affirmative neetl for the licensing of 
his ~remises. In response to an inquiry as tu whether there 
wa_s such need, the first testified nr don't knovv hmv the 
noe(~ is, but the City could use thc--j money. n The second, in 
resr)onst.0 to a similar inquiry, testified "Well, it would c~o no 
hurt. If I had my say, I would give them all a license.TT 'J:he 
thirc: livE:s at the appellant's premises and does odd jobs f,0r 
him--he testified that he thought there was need for an 
additional license because he nused to room at the Hillcrest 
and it was always full.tr The foregoing evidence furnishes 
no substantial basis for a finding that the comrnuni ty neected 
an additional license and the .~i<t.J1Jlication w2.s tlwrefore 
properly denied. 

The action ,of responcler:.1t. is~. nfirmed. . .... -·;- ·---r' I C--:,.._,,~- / . • / }. /,'...-

. /-~--~) · te- rG_,. 1 A , -- J-t-f-~AApl I 

Dated: November 24_, 1937. Commissioner 

. ' 


