STATE OF NEwW JERSEY .
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL

744 Broad Street - .. Newark, N. J.
BULLETIN 216 o | ﬁbVEMBEﬁ 2y, 1957.
1. APPELLATE DECISIONS - AGZIGIAN vs. PEQUANNOCK
MICHARL AGZIGIAN, L )
Appellant; )
~Vs- ) ON APPEAL
TOWNSHIP COMMITTEE OF THE ) CONCLUSIONS
TOWNSHIP OF PEQUANNOCK, )

Respondent.

Weiss & Welss, Esqs., Attorneys for Appellant.
Hillery & Young, Esgs., by David Young, &rd, Esd.,
Attorneys for Respondent.

BY THE COMMISSIONER:

This is an appeal from denial of renewal of a plenary
retail consumption license for premises located on the south
side of the Newark-Pompton Turnpike near the rcilroad station,
Peguannock.

.The premises are located in a small business district
and have been licensed continuously since July 1, 1934. At some
time prior to May 1937, the United States Post Offlce Department
decided to seek new quarters for its post office which, at the
time of the hearing, was located on the Newark-Pompton Turnpike,
a short distance from appellanttis premises. On May 7, 1937, the
Post Office Department accepted appellant's bid for the use of
the premises where his licensed business 1s located, but up to
the time of hearing, appellant!s premises had not been taken
over for postal purposes. The Postmistress testified that the
Post Office had not been moved to appellant's premises because
she had not received the necessary equlpment It seems to be
clear that appellant received no rental directly from the
Government, although he accepted a Ten Dollars ( 10, OO) deposit
from the Postmistress in part payment of the rental to become due
for the month of September. At any rate, appellant was in full
possession of his licensed premises at the date of the hearing.

It further appears that appellant employed one
DeBenedetto in the month of June 1937. DeBenedetto applied to
respondent for a consumption license for the Danner property, &
business building on said Turnpike adjoining appellant's
premises. DeBenedetto's application was refused. Thereupon
appellant, on June 29, 1937, filed his application for renewal
of his license. Written objections having been filed, a hearing
was held at which thirty persons appeared and objected to the
renewal of the license after which respondent, on July 13, 1987,
rejected the application for renewal.

New Jersey Stale Library
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It appears from the testimony of the Township Commit-
tee that one of the reasons for ‘denial was becausc respondent
felt that the application was not made in good faith but solely
for the purpose of obtaining a license so that it might be
thereafter transferred to DeBenedetto for the Danner property
when, as, and if appellant completes arrangements to have the
Government remove the Post Office to the store where he now
conducts his business. Appellant frankly admitted that,if
DeBenedetto had obtained a license for the Danner building, he
would have sold his fixtures to DeBenedetto and retired from
the liguor business. He testified that he made his application
because DeBenedetto's was rejected. There is nothing in the case
which shows that appellant did not act in good faith in making
his application for renewal. The fear that he might transfer to
DeBenedetto is unfounded becausc such transfer would require
the consent of the local issuing authority in any event.

An additional reason set forth by respondent wns that
neighbors objected to renewal beccause of nolsc and disturbances
at the licensed premises. The Chief of Police testified that
on August 15, 1936 he was called to the liceénsed premises by
the proprietor because three young men were creating a disturbance.
He said that the men had been drinking heavily but had told him
they had been at Agzigian's place only o short time. He repri-
manded the men and took them home. Aside from this incident the
Chief of Police testified that he had had no complaints against
the premises. A neighbor testified that in the Spring she saw a
vwoman carried into a car in front of appellant's premises because
the woman could not walk. Neighbors also testified that on
numerous occasions about 2 A.M. in the morning patrons leaving the
licensed premiseg would shout and sing and blow automobile horns
so that the neighbors were unable to sleep. No written
complaints against the premises had ever been received by the
Township Committee. None of the neighbors ever complained to
appellant about the manner in which he was conducting his place
of business. Four patrons who resided in the Township for many
yvears and visited thec licensed premises testified that it had
always been conducted in a very orderly manner. The evidence of
the single disturbance would not be sufficient to justify the
action of respondent. Auletto vs,., Camden, Bulletin 137, Item 3,
and cases therein cited.

The question of noise 1s more difficult. There is
bound to be nolse from automobiles on principal highways, espec-
lally in a section where they must or should stop at railroad
crossings. How much of this annoyance was duc to patrons
leaving sppellantts place, and how much to traffic, is
difficult t> determine. However, the evidence in this cose was
not of such a convinecing charzcter as to justify respondent in
denying the renewal because of the noises outside appellantts
premiscs.

There is some~further testimony that renewal was
denied because of a policy adopted not to issue licenses to prem-
izes located within fifteen hundred feet of other licensad
premises. It appears that there is a licensed place located
about one thousand feet away from appellant's premises in one
direction, and anothor licensed. place located about one
thousnand feet away from appellant's premises in the opposite
direction. There is some evidence that resgspondent considered
the adoption of such policy for a period of about six months
before 1t acted upon appellant's application, but no formal
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action was taken until August 10, 1937, at which time an
ordinance was passed at first reading, the pertinent parts
cof which are as follows:

"No plenary retail consumption licensc shall
hereafter be issued within fifteen hundred
(1500) feet of each cther except as follows:-

(a) Plenary retail consumption licenses

LYY

presently outstanding may bc renewed.##rn

If the ordinance expresses the policy adopted six months
previously, then 1t appears that it was contemplated that such
ordinance should affect unly licenses thereafter issucd, but
should not affect renewals of consumption liccnses then out-
standing. Since appellant had a license at that time, it
follows that-his license is cxcepted from the fifteen hundred
feet requirement.

At the time of the hearing appellant was uperating
hig premises under an order extending his old’'license. No
volid reason appears why hls application for renewal wos
denled. If, however, since the date >f the hearing the United
States Post Office Department has token control of the premises,
the license, of course, could not be issued. D'Annibale vs,
Fredon, Bulletin 189, Item 7.

The action of respondent is, therefore, reversed and
respondent is ordered to issue the lilccnsce ag applied for, pro-
vided, however, that appellant is prescntly in possession of
the licensed premilses.

D. FREDERICX BURNETT
Dated: WNovember 21, 1937. Commissioner

2. APPELLATE DECISIONS - GUIDA vs. CAMP.

—

EMILIO. GUIDA,

Appellant,

N N

Ol wPPEAL
HONORABLE PERCY CillP, Judge )
of the Court of Common Pleas, ‘ COLICLULIUNS
of Ocean County, and lssuing )

suthority,
Hespondent.

Joseph A. Citta, Esc., Attorney for appellant.

Herman Gerber, Esg., and Robert A. Lederer, Esc., Attorneys for
' Objectors. :

No appearance for respondent.
BY THY COL:ISSIONER:
This appenl 1is from the deniel of & plenary retall con-

.
sumption licensc for premiscs located on 20th Strect, Borough of
Shin Bottom-Beach Arlington.
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The Borough is an active summer resort with a .
winter population of 350 and a summer populatlion reaching into
the thousands. It lies across the middle of Long Beach Island -
a long narrow island off Barnegat Bay, six miles from the New
Jersey mainland.

The seashore along the Island is extensively used for
bathing and recreational purposes. For the most part, the beach
remains in its natursl state; only at Beach Haven, a municipality
on the Island near the Borough, is there a boardwalk.

Appellantts premises are located on the beach front of
the Borough. These premises consist of & bullding at the shore
and a 500-foot fishing piler which extends over the beach into
the water. Together with this fishing pier, appellant conducts
an incidental candy and sandwich business at the building for
which he secks the present license,

The beach front in this vicinity 1s frequented by
many resident bathers, men, women and children. The area-ex-
tending back from this part of the shoreline is concededly resi-
dential in character.

Nowhere along the Island'!s beach front, or along the
Beach Haven boardwalk, has any liquor establishment been allowed.
Twice before, appellant made application to sell liquor at his
premises, but has been denied.

In opposition to the present application, the Borough

Council has acdopted a resolution disapproving such application
on the ground that it is undesirable to have any liquor establish-
ment at the beach front; the Long Beach Board of Trade and the

- Beach Haven Exchange Club, civic organizations operating through-
out the Island, and over a score of residents near appellant's
premises, have expressed similar protest. Appellant himself con-
cedes that the Borough in general is opposed to the establish-
ment of any liquor traffic along the beach front.

This municipal sentiment cannot be said ta be unreason-
able; it was proper for Judge Camp, the local issuing authority in
Ocean County, to respect and follow it.

In an analogous situation, I have ruled that a local
issuing authority may justifiably refuse a license at or near the
boardwalk of our shore resorts. Sassinsky vs. Way, Bulletin 129,
Item 7, and cases therein cited. .

Furthermore, I have ruled that a local issuing authority
may Jjustifiably deny a license. for a residential and recreational
area at or near a shore or lakefront in order to eliminate or
minimize the danger of disturbing activity. Butler vs. Middletown,
Township, Bulletin 210, Item 6, and cases therein cited.

There 1s testimony that the three consumption and two
distribution licenses presently operating in the Borough do not
adequately meet its demands during the summer season. BEven were
it assumed that such testimony indicates a public necessity or
convenience for the establishment of additional licensed premises
in the Borough, it does not overcome the reasonableness of
respondent's denial to grant the present application to conduct
a liquor esteblishment at the beach front adjoining a residential
neighborhood where many residents are in protest. :

The action of respondent is, therefore, affirmed.

D. FREDERICK BURNETT
Dated: November 21, 1937. Commissioner



BULLETIN 216 ~ SHERT 5

5. LICENSES - RENEWAL - ORDINANCE FIXING 15 DAYS OF GRACE WITHIH
WHICH APPLICA [ION MUST BE FILED IN ORDER TO CUNS (TTUTE IT A
KENEwAL, APPROVED,

November 23, 1907

Board of Commissioners,
City Hall, :
Bayonne, N. J,

Gentlemen:

I have before me your proposed ordinance introduced Sep-
tember 7, 1937, submitted for my approval. I note that it will
supplcment the ordinance con@efnlng alcoholic beverages adopted
June £, 1936 with a section to be gnown as 9a, providing:

"Applications for renewal of licenscs must be

filed with the City Clerk not later than July 15th of

the license year for which the renewal is gought, All

applications filed after sazid date by holders of licenses

which have expired during the previous license year shall

be classified as applications for new licenscs.”

According to Scction &7 of the Control Act, my approval

is required only of municipal r@gulctlons dealing w1th the conduct
of licensed bu51npss s or the nature and condition of licensed prem-
ises.

Hence, no approval from me 1s necessary for the regulation
to become effective.

I believe the adoption of this ordinance will have a salu-
tary effect. The decision in Re Deighan, Bulletin 141, Ttem 2,
illustrated a case where z licensee¢ had unduly deleyed publication
with the result that the new license wos not actually issued until
after the old had expired. The upolulon was thoat, if there was no
intent to zbandon the business, the license could be treated as a
renewzl. That case fixed no srbitrzry time limit but declared the
intent of the licensee to preserve and continue -the former business
to be the governing factor. The liberal ruling there lald cown to
save a tardy but sincere licensee has been repeatedly abused and in-
voked in many instances as a camouflage to cover the issuance of a
so~called "renewal" license so as not to run foul of some municipal
limitation of the number of new licenses — and then as soon &s is-
sued, the holder hos transferred the license. The result only too
often has been that ordinances limiting the number of new licenses
are set at naught.

In Berger v. Carteret, Bulletin 215, Item 9, I confined
the operation of this principle to the license period immediately
following the expiration of the old licensc. ALl thot was called
for in that case was to decide the meximum time beyond which & 1li-
cense could not be scid to be a renewal. "After a whole ycar had gone
by, there was no difficulty in that case in deciding that o license
issued thereafter was not » renewal of a license issuced in the
second fiscal year preceding. The proposed ordinance goes much fur-
ther, and, I think, properly so.

If licenses are to be cut down, the way to begin is to
begin. My personal recommendation is to refuse to rencw all licen-
ses the holders of which have been subjected to disciplinary pro-
cecedings and found gullty of violating any part of the law, or of
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the State rules and regulations, or of local ordinances. A
further step is indicated by the ordinance submitted, which 1s,
in effect, a statute of limitations - the stabllshmont of

a period of fifteen days of grace for thoss seeking renewals
within which to make thelr applicetions and thereby declare
themselves. There is, of course, no logi¢ to any period of
grace. fhen the law prescribes that 2 certain thing must

be done within that time, a strict rule would require it to
be pgrfoxmea then or else it is too latb. Human nature being
what it is, allowances often have to be made for the tardy,
the delinguent, and those who are always putting things off.
Most of us have. three hands, a rlgnt and a left, and a little
behindhand. But there cught to be a limit to this tolerance
Fifteen days is ample time to make up one's mind. It is
enough of grace. ‘

T am shocked to hear of the death of City Clerk
William P. Lee. I never mut him but felt through frequent
correspondence that I knew him well. The pride that he took
in the accuracy of his work was cvident. He was cooperative
in every way. He understood what was wanted and he did it.
His reports were models of clarity and diction. I feel T
have lost a personal friend.

Very truly yours,

D. FEEDERICK pURNETT
Commissioner

4, APPELLATE DECISIONS -~ ZAKAREW ve. SOUTH BOUND BROCK.
TARES ZAKAREW,
Appellant,

~V5- . o
’ O APPEAL

N N’ NI s’ N’ N N’

HOLOUGH COUNCIL OF THE e
BOHOUGH OF SOUTH BOUND COUCLUSLONG
BROOIC,

REegnondent.

Edward J. Johnson, Esa., Attorney for Appellant.
Grover F. Kipsecy, Esa., Attorney for Resnondent.

BY THE COMJISSIONER

This appeal is from the denial of a plenary retail
consumption licensce for premises located at Liuis Avenuc and
Cenal Road (also known as Riverside Drive), Borough of Suuth
Bound Brook.

On becember 12, 1933, the Borough Council adonted a
resolution providing in effect, that ths number of Hlenary
retail cons umhtlun llP SNSE S uut standing in the nunicipality
st any one time "shall not exceed" threc. Only two are now
sutstending. I this were all, the pjrinciples set forth in
Susnow Drug Company vs. brcthld Bulletin 68, Item 13, would
be alspositive of this case in f(vor of ‘chll nt.
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- However, irrespective of a vacancy in any formal
quota, a local issuing authority may always deny an applica-
tion for good independent cause. Re Borough of Somerville,
Bulletin 110, Item 6. Thus, for example, although the guota
has not been exhausted, 1t may validly deny an application
on the ground that the vicinity in which applicant proposes to
operate contains a sufficient number of licuor establishments.
Vicari vs. Bloomfield, Bulletin 57, Item 4; Young vs. Penngauken,
Bulletin 114, Item 2;Sadovsky vs. Millstone, Bulletin 120,
Item 4; Levitt vs. Liberty, Bulletin 169, Item 4; Lingelbach
vs, North Caldwell, Bulletin 180, Item 8.

In the instant case respondent sought to justify
denial of the present application for the reason, as alleged,
that a licuor establishment is undesirable at appellant's
premises because of proximity to a recreational site; that
such an establishment will add to the trouble already encountered
~at that site by the local authorities and will unduly aggravate
traffic hazards in the area. .

South Bound Brook is a small municipality located at
the extreme head of a hairpin bend in the Raritan River. Run-
ning alongside the river, within the municipality, is the
Delaware and Raritan Canal. Closely skirting this canal is
a county highway, Canal Road (also known as Riverside Drive).
Appellant's premises are .located on this road, directly across
from a portion of the canal that is popularly used for summer
bathing; this so-called "bcach" here lies some thirty feet
off the road.

Although no recreational facilities have been developed
in this area (with the exception of a spring-board), nevertheless
as many as several hundred persons from the Borough and sur-
rounding municipalities come to this site to bathe on week-
days in the summer; on week-ends, the number is considerably
larger. '

The Borough has experienced difficulty because of
nude bathing in this portion of the canal at night. Respondent
is apprehensive that "lawlessuess" may develop if a liguor
establishment is permitted at this site. It asserts that
additional policing will become necessary, which its budget
is inadequate to finance.

A local issuing authority may validly deny a license
because of a reasonably apprehended danger of resulting dis-
turbances in a recreational area. See Kaline & Theringer vs.
Burlington, Bulletin 188, Item 2; Conroy vs. Pemberton, Bulletin
191, Item 5; Butler vs., Middletown, Bulletin 210, Item 6.

‘Furthermore, it appears that the crowds that frequent
this swimming site have created.traffic perils. The bathing
portion of the canal is located near the highway, with the
result that many automobiles are congregated in the vicinity
and many persons are upon the road.

A local issuing authority may validly deny a license
because of a reasonable apprehension of aggravated traffic peril.
See Palmarozza vs. Keansburg, Bulletin 190, Item 10, and
cases. therein cited. Respondent cannot be characterized as
arbitrary or unreasonable in concluding that a consumption
establishment at appellant's premises will unduly imperil an
already hazardous traffic condition.
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Appellant contends, however, that respondent has al-
ready granted a consumption license in a similar iocatiomn,
and that the present denial is discriminatory. Appellant hag
in mind & liquor establishment located near the canal but more
than half a mile from appellant's premises. That establishment
fails to sustain appellant's contention. It 1s located in a
viclnity unattended by the recreational and traffic problens
existent in the vicinity of appellont's premises. While it is
true that the establishment is located within a couple of hundred
feet from the cuonnl, there is no wlrect accessiollity to the
canal in that arcas, and the nearby portion of the canal is
scorcely used for swimwing und is separated by o lock from that
portion where swimaing habitually occurs.

The action of respondent is affirmed.

D. FREDERICK pURNETT
Dated: November 2&, 1937, Commissioner

AFPFLE IN A COMBINATION
sIDDEN EVEY THOUGH

5.  LOTTERIES — RAFFLING OF TUIKEYS - A It
STORE WHICH iHab A LICUOR LICENSE IS ¥Or
THE CHANCES ARE CIVEN AWaY ONLY wITH SALES OF MEACHANDISE
OTdbEr THaN LICUOR.

November 28, 1937,

Mrs. S. Kavaleer,
Kearny, N. J.

My dear Mrs. Kavaleer:
I have your lette
gl

hold a plenary retall Jdist
store.

r of tihe 18th and note that you
ibution license for your tombin.tion

I understand that your plan is to distribute
chances on a turkey with each purchase of 2 dollar's worth
of grocerics in your store, and on Thanksgiving Hve to
raffle off two turkeys. ‘

The scheme is a lottery. It would, therefore, if
neld on your premises, be in violation of Kule 6 of the State
rules Concerning Conduct of Licensees, copy enclosed, and
cause for the rcvocation of your license.

It would also be a violation for you to cistribute
the tickets on your premises. All gambling on licensed
premises 1s prohibited. It makes no difference that the
chances would be given away only with ssles of merchandise
other than liguor.

Very truly jyours,

D. FREDERICK SURNETT
Commissioner

Jerssy State Library
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6. CLUB LICENSES - TO WHOM ISSUABLE - #MONOPOLY IN FAVOR OF ANY
ONE GROUP NOT PERMISSIBLE. ’

November 23, 1937

Edward DuPree,
City Clerk,
Paterson, N. J.

My dear ifr. DuPree: .

I have before me your letter of the 17th; also, the copy
of the resolution adopted by the Board on November 15th providing:

"BE IT RESOLVED that the Board of Aldermen of the
City of Paterson, pursuant to Chapter 426 Laws of 1933,
as amended by Chapter 85 Laws of 1934, issue a club
license to any nationally recognized veteran organiza-
tion having a Post Chapter or Camp located in the City
of Paterson for a period of at least ten years.

"The fee for said club license shall be $50.00
annually and said license shall run from July 1lst to
June 30th of the year following.™"

According to Section 37 of the Control Act, my approval
is required only of municipal regulations dealing with the conduct
of licensed businesses and the nature and condition of licensed
premises. The resolution is, therefore, not subject, in the first
instance, to my approval. See Bulletin 43, Item £.

I thought, nevertheless, that as a matter of courtesy, I
should give you my thoughts on the matter, for if it were brought
before me on appeal, I would be compelled to set it aside, and with
it would fall all licenses issued pursuant to the illegal resolution.

I would approve a requirement that clubs in order to
gualify for club licenses shall nave been in existence for ten years.
The State Rules Governing Club Licenses, Pamphlet Rules, page 25
(Rule 2), provide that no license shall be issued to any club unless
it shall have been in active operation in the State of New Jersey for
at least three years continuously immediately prior to the submis-—
sion of the application. The rule recognizes that municipalities may
impose an additional restriction in this regard if they wish.
Lengthening the requisite probationary period of existence to ten
years tends to confine club licenses to bona fide clubs. See Re Sira-
cusa, Bulletin 71, Item 1.

I would also tentatively approve, for the same reason, a
-requirement that applicants for club licenses be affiliated with a
State or national organization. While I disapproved such a provision
in Re Siracusa, supra, in view of the fact that many undesirable and
undeserving organizations seemed to have been able to obtain club
licenses, I later ruled in Re Christiansen, Bulletin 102, Item 4,
that I would tentatively and as an experimental matter, in order to
tighten up the rule, allow it to be done. Candidly, I have my doubts
ag to the validity of making such affiliation a reguirement. There
are many bona fide clubs which are wholly independent and self-
contained units, and, if club licenses are to be given at all, are
as much entitled to such a license as is a club which happens to be
a chapter or a unit of some state or national associaticn.
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I coulu not, however, approve at all a regulation
endeavoring to bonilne the 155uunca 01 club licenses exclusive-
1y to veterans! organizations. The Control Act, Section 15 (5),
provides for the issuance of club licenscs to cuch corporations,
associations or organizations as are operatec for benevolent,
charitable, fraternal, social, religious, recreational,
athletic or similar purposes and not for private gain. The
Aldermen cannot make fish of one club and fowl of anuther.

If the Veterans may have a club liquor license, so may the
Elks, the Moose, =and all the orders. If club licenses are to
be issued, they must be issued to all thuse which fall within
the stqtuborj definition and fulfill the requirements. Re
Siracusa, supra; Re Glass, Bulletin 181, Item 2. Licenses, to
be sure, are privileges, as distinguished from rights, but no
one group may monopolize those privileges.

I suggest that the Bo rd amend its resolution at
once in accordance with the foregoing.

At the same time, strike out "as amended by Chapter
85 Laws of 1934" and in its place, insert Mas amended and
supplementec." The resclution will then purport to be
enacted pursuant to Chapter 436, P.L. 1933 ond all of the
many supplements and amendments which have heretofore been maue,
as well as those which may be enacted in the future.

Very truly yours,

D. FREDERICK BURNETT
Commissioner

7. APPELLATE DECISIONS - SOUTH PLAINFIZLD LICUOR »ND BEVERAGE -
STORES, INC. vs. SOUTH PLAINFIELD.

SOUTH PLAINFIELD LIQUOR AND )
BEVERAGE STORES, INC., )
Appellant,

)

—VS— ) ON APPEAL

BOROUGH COUNCIL OF THE BOROUGH CONCLUSIONS
OF SOUTH PLAINF "LELD, )
Respondent. )
)

Edward J. Santoro, Esg., Attorney for Appellant

John J. Rafferty, Esq., by Philip Blacher, Esq., Attorney for
Respondent.

BY THE COMMISSIONER:

The appellant is a New Jersey corporation, created on
Aprll 25, 1937. 1Its stogkhulaerb, officers and dlrbvuors consist
of a r981dgnt of Plainfield who holds 148 shares, his wife, who
holds one share, anda.resident of the Borough of South Plainfield,
who holds one share. Shortly following its incorporation, the
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appellant filed an ppLLLRthQ for a plenary retail dis-
tribution Jlicensc for the period expiring June 30, 1937, for
premises located at 17-19 South Plainficld Avenue in tnu Borough
of  South Plainficld. This application was denied by the Borough

Council on the sole ground that the appllcﬂnu had noL been 1n
existence for five (5) years as required by Section 19 of a
Borough Ordinance, reading as Ffollows:

"No licensc shall be granted unless and until
the applicont has resided in the Borough of
South Plainfield continuously for a period
of one year next preceding the date of maxging
the upplic*t’&n for a license, nor shall a
license be dissued to any corporation or

sgsoclation that has not been in exdstence for
qt loast five years prior to the date of its
ppllb,tiom * % % The cualification as to

sidents shall not apply to any person nor
shmll the period of ¢xilstence apply to any
corporation or assoclation which now has =2nd
enjovs a "ic;MSf to sell alecohollc bv"‘wages
in the Zorough of South Plainfield

4
R
+

Theres Lbbi, the appllcenF appealed from the denial but
its ocppeal was tsken toc lats to be heard and determined before
the expiration of the license period to which the application
related. A stipulation was cntered Inte at the hca”ing Oll
appeal that the Commissionerts determination hercin shall apnly
to any further applicatlon mace by the appellant for the same
premises. :

At the hearing, respondent advanced the preliminary
contention that the Commissioner has no authority to detcr1¢ﬂe
wnether tThe ordinance requirement in questlor is valid or
invalid. The appeal herein was token within the authority of
Section 19 and under Section 35 the Commlss10D0“ is authorized
to direct the issuance of the license sought 1f he finds that
it was "improperly refused.”™ Nowhere 1in the Act 1s there the
slightest suggestion that the Commissioner may not, in the
course of an appeal, consider all pertinent issues, including
the validity of the provision of an ordinance upon waich the
denizl was based. If such power were absent, the comprchensive
statutory appeal would indeed be a futile gesture. See Retaill
Liguor Distributors vs. Atlantic City, Bulletin 99, Item 4.

Accordingly, the respondent's preliminary contention

We come then to the meritorious dissue i.c. i3 the
ordinance reguirement that a corporate applic:nt be in oxistenc
for at least five years a valid one?

A requirement that an individual aleJ“ﬂnu be resicent
within a municipality for 2 reasonable stated perilou prior to sub-
mission of his application affords a ready means to the issuing
authority for ascertaining whether he is = fit person to hold a
license. TFor this reason such re¢guirement has consistently
been upheld. See Iamello vs. Borough of Humson, Bulletin 77,

Ttem 9; McHugh vs. west Deptford, bulletin 106, Item 1. And it
nay possibly be urged that a reguirement that a corporate
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applicant be in business within the municipality or that its
controlling stockholders be residents therein for a reasonable
stated period prior to submission of the application, should
be supported upon the same basis and as a means of preventing
individuals from invoking the corporate device to defeat
entirely the residence policy. But see Re Borough of Bogota,
Bulletin 106, Item 5.

In any event, however, the reguirement in
respondent!s ordinance, as now worded, 1s not rcasonably
calculated to aid in selecting proper licensees and would not,
therefore, come within the foregoing principles. It would
permit the issuance of a license to a corporation in existence
for five years, cven though it has never functioned, or
functioned solely in a distant locality, or was owned by
individuals who were non-residents and had recently acquired
their stock. At the same time, 1t would exclude a corporation
which had been in business within the municipality for several
years less than five and had all resident stockholders fully
qualified. 1In its present form, the requircment is unreasonable,
and cannot be sustained. Sec Re Borough of Highland Park,
Bulletin 185, Item 11; and Re City of Camden, Bulletin 186,
Item 2.

Since the perilod to which the appellant'!s application
related has expirea and no further application is pending, there
may not be any reversal accompanied by direction to 1ssue the
license applied for. In the event that an application 1s
hereafter filed by the appellant for the same premises, the
requirement in the ordinance that corporate applicants be in
existence for at least five years shall be disregarded and
respondent shall determine whether a licensc should issue in
view of the facts then appearing, the policies then prevailing
and the controlling principles set forth in these conclusions.

D. FREDERICK BURNETT
Dated: November 25, 1987 Commissioner

8. DISCIPLINARY PROCEEDINGS - CLUB LICENSE — SUNDAY SALES -
ADMINISTRATION OF LAW WITHOUT FEAR OR FAVOR.

November 24, L837.

Mrs. Ann M. Baumgartner, Secretary,
Municipal Board of Alcoholic Beverage Control,
Camden, New Jersey.

Dear Mrs. Baumgartner:

‘ I have staff report and your certification of the
proceedings before the Municipal Board of Alcoholic Beverage
Control against Loyal Order of loose, Lodge #11ll of Camden,
charged with having sold alcoholic beverages on Sunday during
prohibited hours.

I note an adjudication of guilt was entered and
that the license was suspended for a period of five days,
November 19 to 2&, 1937,

This substantial penalty translates into action the
heartening declaration of Commissioner Sangtinette and
endorsed by Mr. Morrissey and Mrs. Baumgartner: "It is ny
intention to see that the ordinance is strictly cnforced in
the future regardless of who the licensee may be and that

more severe penalties be imposed.M"
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On June 2, 1937, I had occasion to write to you
in criticism of the action of the Board in connection with
a suspended sentence on a "Sunday sale" vielation case and
made the following comment:

"for can licensees who scrupulously close
up shop when the law requircs it, compete with
those who deliberately take chances to 'make
a little money on Sunday'! and then are allowed
to get away with itV

The action of your Board in the present case is a
complete answer to that letter. I am not concerned with
leniency in the past but rather with strict enforcement without
fear or favor in the future.

Keep up the good work.
Very truly yours,

D. FREDERICK BURWNETT
¢ Commissioner

SPECIAL PERMITS -~ IMPORTATION BY KETAILER OF ALCOHOLIC BEVERAGES
NOT OBTAINABLE IN NEW JERSEY - POLICY INDICATED wITH RESPECT
TO FUTURE APPLICATIONS FOR SUCH SPECIAL PERMITS TO IMPORT,

November 23, 193&7.

L. Bamberger & Co.,
Newark, N. J. '

N.J. Institute of Wine and
Spirit Distributors, Inc.,
Newark, N. J.

Gentlemen: Re: In the Matter of the Petition of
L. Bamberger & Co. for Special
Permit to Import.

A petition was duly filed by L. Bamberger & Co, for
a special permit to import from foreign countriss alcoholic
beverages described therein on the ground that they were not
obtainable from licensed Wew Jersey manufacturers and whole-
salers. Objections to the granting of the petition were made
by New Jersey Institute of Wine and Spirit Distributors, Inc.
and hearing thereon was duly held.

The transportation rules (Bulletin 32, Item 1) and
the rules concerning conduct of licensees (Bulletin 124, Item 4)
prohibit retail licensees from purchasing alcoholic beverages in
foreign countries or States and importing the purchased beverages
for resale within New Jersey. The wisdom of this restriction has
been amply evidenced by its actual operation. It has increased
assurance that all taxes due to the State on imported beverages
are paid; has eliminated direct competition with New Jersey whole-
selers by foreign dealers who have not paid any license fee to
this State; and has effectuated the legislative policy implicit
thiroughout the Control Act that rctailers deal with licensed
manufacturers anua wholesalers who have furnished bonds to the
State and are under strict supervision by the State Department.
Cf. Bulletin #100, Item 9.
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Notwithstanding the general restriction, special
situations have heretofore arisen which justifiec the issuance
of mermits authorizing individual importations by retallers
subject to adecuate safeguards. Thus, upon a showing by any
retailer that he could not obtain the beverages hc desired from
any liccensed New Jersey wholesaler or manufacturcr, the
Commissioner has issued a special permit authorizing his direct
importation. See Bulletin 100, Item 9. Cf. Bulletin 108,

Ttem 9; Bulletin 208, Item 1. It appeared that such actlon
was in the interests of the consuming public and would not, in
a substantial sense, interfere with the policies underlying the
general restriction against importations by retailers.

The New Jerscy Institute of VWine and Spirit Distributors,
Inc. is anparently in accord with all of the foregoing but ob-
jects to the granting of the application of L. Bauwberger & Co.
on the ground that New Jersey wholesalers and manufacturers
could, unon request, furnish the applicant with the beverages 1t
secks to import. The record of the hearing does not, however,
support this contention. -The anplicant asserts, and this is
not substantially denied by the objector, that it has heretofore
sent representatives to foreign countries for the purpose of
making individual selections of whiskiles and wines; has made
arrangements with particular distilleries and vineyards for their
outputs or parts thereof and for the bottling of their products
under the applicantts labels; that no wholesaler or manufacturer
Was eguipped anc preparcd to render to 1t similar and as
comnlete service; and that no wholesaler or menufacturer could
purchase in the open market any of the narticular articles it
seeks to import. Assuming thesc facts, the participation
by o wholesaler in the transaction would be in the naturce of
a "clearance", expressly disapproved in Re Novelty Bar & Grill
Bulletin 119, Item 16. The present application by L. Bamberger
& Cu. for a special permit to import the alcoholic beverages
described in its petition 1s, therefore, granted.

However, in so far as future applications by rctailers
for special nermits to import arc concerned, it is noted: (1)
thot they will be scrutinized with utmost care and objectors
will be afforded complete opportunity to be heard in order
that the Department may be assured that the beveragcs sought
to be imported are not obtalnable from-any licensed New Jersey
wholesaler or manufacturcr; (2) that where it appears that a
wnolesaler or manufacturer could and vwould, upon request, have
obtained orwsupplied the beverages sought to be imported, the
apnlication will be denied; and (3) that for the purpose inter
alia of encouraging direct and pona fide dealings with resnect
to dimported beverages between retallers on one hand, and whole-
salers and manufacturers, on the other, the nermit fee fixed
by tnis Department will be increased to the end that 1t will not,
in zny event, be less than the profit which would have been made
by & Hew Jersey wholesaler or manufacturer if the retaller had
originally ordercd and ourchased the beverages from him.

Very truly vours,

U, FREDERICK oUERNETT
Commissioner

ancd Counsel
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10. APPELLATE DECISIONS - BRAUNSTEIN vs. BRIDGETON.

JACOB BRAUNSTEIN,

ON APPEAL

)

Anpellant, )

-vs— )
)

CITY COUNCIL OF THE CITY CONCLUSIONS

OF BEIDGETON,

N

Respondent.

L] L} . . . . L] . L] [ L] L] L] . . .

Meehan Brothers, Esqgs., by John J. Mechan, Esq.y Attorneys for
Annellant '

Eii g

Samuel Iredell, Esqg., Attorney for Respondent.
-BY THE COMMISSIONER:

This is an appeal from the denial of an application
for a plenary retail consumption license for premises located
at 47-49 South Pearl Street, Bridgeton.

~ In 1935 respondent, by resolution, provided that
plenary retail consumption licenses shall be issued only for
premises operated as hotels or restaurants and that no more
than nine such licenses shall be outstanding at any one tine.
Since the allotted number had been issued and were then out-
standing, the anpellant's application was denied. On appeal,
several additional grounds for the denial were urged but
they need not be considered in view of the flndlngo hereinafter
made.

Appellant's position is (1) that his premises are
operated as a hotel, and (2) that it would be unreasonable to
invoke the limitation to justify the denial of a license
therefor. The premises sought to be licensed consist of a
three-story structure, containing 16 rooms. Few of the rooms
are completely furnished and there is but one bath. There is
no clerk at the premises at any time and appellant is there
only a short period during each day. In the appellant's
absence, the entrance doors to the nremises are locked and the
four persons who are living there pay rent on a weekly basis
and have keys of their own. Although the evidence may be
considered as indicating that the premises are operated as a
rooming house, it falls far short from estahllgnlnv the existence
of a bona fide hotel within the accepted meaning of that tbrm.
Cf. Steup vs. Wyckoff, Bulletin 155, Item 12.

Assuming that the premises do constitute a bona fide
hotel, nevertheless the effect of the limitation may not be
overcone in the absence of an affirmative show1ng by the
apgellant that public necessity and convenience dictate the
issuance of the license sought. See Current vs. Fredon,
Bulletin 184, Item 1=

"There 1¢ no 'Ymust! in the Control Act which
provides that all hotels are entitled as of
right to a liguor license. The test is
public necessity and convenience, not whether
a given place is a hotel or not. In order to
override a municipal limitation of licenses,
that test must be met and passed."
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In addition to the nine consumption licenses, therc
are five distribution licenses and eight club licenses outstand-
ing in the City of Bridgeton, which has a population of
apnroximately 16,000 people. Pour licensed places are located
within two blocks of appellant'!s premises; two hold consumption
licenses and the nearer of the two 1s located approximately 125
feet from the nremises sought to be licensed. In the light-
of the foregoing, compelling cvidonce would be required to
overcome the presumption that the limitation 1s reasonable and
to establish that an affirmative need exists for the licensing
of appeliant's premises. Cf. Hutchinson vs. Wyckoff, Bulletin
84, Item 3.

Appellant called three witnesses in an attempt to
prove that there is an affirmative need for the licensing of
his premises. In response to an inguiry as tou whether there
was such need, the first testified "I don't know how the
need is, but the City could use the money." The second, in
response to a similar inquiry, testified "Well, it would co no
hart. If I had my say, I would give them all a license." The
third lives at the appellant!s premises and does odd jobs for
him--he testified that he thought there was need for an
additional license because he "used to room at the Hillecrest
anG 1t was always full." The foregoing evidence furnishes
no substantial basis for a finding that the ccmmunity needed
an additional license and the application was therefore
properly denied.

The action ,of respondent 1s affirmed. ;
- ‘ ~ //)jl'-’_“
~_ fle (“(a' " % J Siirns
Dated: November 24, 1937. Commissioner
¥
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