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1. DISCIPLI}IARY PROCMDINGS - FRO!fT - IMPROPER BOOKS - I,ICENSE SUSPE:IDED f'OR

BAIA!{CE OF TB!'T WITH I,EAVE TO CQRRECT STTM 105 DAYS.'

In the Matter of DlsclpllnarY )
Froceedings agalnst \

t

, 4rrw.

t,/a Show Lounge )
20O South BroadwaY
Gloucester Clty, N.J., ) CONCLUSIONS

Holder of Plenary Retalt consurrp- I o*fun
tion Llcense c-1b (for the 197\-7,
lj.cense perlod. and Llcense C-19 )
for the igZS-26 license period)
issued by the Connon Councll- of the)
City of Gloucester C1ty. 

)
fio?"Eir-aio-rio6nEnl EsdsT,li fiafc6in rrobnanr Esq., Attornevs

for the Llcensee
David S. Pl1tzer, Ssq., Appearlng for Dlvislon
BY TITE DIRECTOR:

. The Hearer has flled the folloulng re!9rt herein:

Hs*+s..neler3
Llcensee pleads'hot gu11t/' to charges alleging thatt

in lts applieatlon for its plenary retall consunpti.on llcelse
it faile'd'to show and disclbse that: (t) Enillo DlMatteo ls the
real and beneflclal ouner of all- of the shares of stock llsteil
ln the nane of Mary D1ystrtreo; (2) Ernlllo Dl Matteo has an lnterest
in the license applied for ard the buslness conducted under
said lLeense; (3)-Enlllo DlMatteo retalned th-e profits and-
incone derlv6d iron the llcensed buslness; (tr) l?eoples Natlonal
Bank of New Jersey, John Schll-llgt and Plri1l1p .tJ. Tannenb?unr 

-Trustee. have seciriltv interests in the buslness eonducted under
the 11c6nse; (5) MarrDiMatteo prevlously had a direct interest
in the license: held 6y A1he. In-c., vhlch l.lcense nas suspendedl
such evasion and suppiessloir of the aforesald naterlal. facts
beins in violation 6i w.,r.s..q. 3321-25i (6) fron }tgr llr 1,??.3t.to dite, the licensee knowingly_aided and abetted Emilio ul}Iatteo
in the 6xercise, eontrary to-N:J.S.A. 33:1-261 g-f-t!e.rlghts
and nrlvileces 6f the lltense. in violatlon of N.J.s.A. 33zl-52;(7) rron,tpill 13, 19?3, to date, the llcensee failed to l(eep
Dror)cr booi<s of irccount for the'Ilcensed buslness, ln vlolction
br iture 36 of Sbate Regulatlon No. 20; andr (8) frorn October 3'1 t
1973. to the present. the ucensee hindereil the Dlvision investlgation
ii.to'tfre business conducted under the 3-icense, in rl:iolatlon
of Rule 35 of State Regulatlon No. 20.
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investigatlon concerning the licensee and the alleged party
1n interest. The llcensee subseque4tly stlpulated that the
testlnony of ABC Inspector H vould be corroboratlve of Cts
te stinony .

Inspector C testlfled that the lnvestlgatlon conrenced
on 0ctober.31 t 1973t with an lnitla]- Tlslt, by fnspectors C
and H, at the l-lcensed prernlses. EnlLlo DlMatteo lntroduced
hlnself as the Eanager, in charge of the operatLon of the
Llcensed prenlses.. DlMatteo stated that hls slster, Mary
DlMatteo, was the sole
and would be unable to
lnte rvierd.

Mary DlMatteo lras lnterviewed, and a staternent was
taken at the luncheonette, on No venber 2t 1973. fnspector C
testlfied that Mary DlMatteo relied on Ernillo DiMatteo for
the bulk of the ansvers, that l'lary DlMatteo apparently had
no lndependent lnformation concerning elther the aetalts of
her acquisltlon of the shares of stock of J.P.S.r Inc. or the
financlal affalrs of J.P.S.r Inc. She could not recall the
tnanner 1n which the purchase noney for her interest ln the
license was pald' the a.nount of the tnortgage s, or vho held
the nortgages. Mary DiMatteo was, at this tine, glven a l1st
of docunents and records uhich she .was requested to produce.
on Noveulber 9t 1973r at the llcensed prenlses.

' On Noverabe r 9t 1973, nelther Mary DiMatteo nor
Enilio DlMatteo appeared at the llcensed prernises; therefore,
Inspectors C and H proceeded to the luncheonette and served
lrary DlMatteo uith a subpoena, returnabLe on November 1r, 1973,
at the .Dlvlsion offlces, to produce the aforeurentloned docr:nents.

BULI,ETIN 2229

ovner and operator of a Luncheonette
appear at the lleensed prenlses for an

no

for

0n November 1\, 1973, a telephone call was recel.ved
fronr Eml11o DlMatteo, stating that llary DlMatteo woul.d be
unable to appear on fhe Novenber 15 return date, but gave
reason for her lnab111ty to appear. ?he attorney for the
llcensee nas contacted artd a neu appolntnent was scheduled
Decenber 4, 1973.

On Decenb er \, 1973, sone of the docunents vere
produced. Mr. Novack, an attorney for the licenseer stated
that the renalnder of the docunents were held by either the
]'lcenseers accountant or the lleenseels broker, T annenbaun and
Mllask.

At thls point ln the testlnony of Inspegtr6r' C, three
buslness checks fron the South Jersey Vendlng Conpany lrere
lntroduced lnto evldence; the checks were in the anounts of
$trooo., $1 00. and $900.; all payable to Eni11o DlMatteo and
endorsed by Enlllo DlMatteo. Inspector C testlfled as foll,ows:
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t'Q You raentioned his [nmitto DlMatteo]
receivlng substantial suns of noney

' fron the South Jersey Amusernent Conpanlr' is that the nane of it?
A Yes, I believe thatr s the nane.

Q And those disbursenents frorn the
Anusenent Cornpany to hln vere part of
the loans glven by the anusernent company

. to J.P.S., Inc.?

A ye s.

Q And Ls there any lndication on the recordst
or aturvhere else that you could findt
that he repai-d those moneys to J.P.St
fnc. ?

A No.rl

The signature card executed by J.P.S.r fnc.r at. the
Third National Bank of New Jersey, lndlcatlng Enllio DlMatteo
as the sole person authorlzed to slgn checks for the
corporationr- uas lntroduced into evidence. Mary DiMatteo later
te stified:

?rQ I shov you D-16 1n evldence, the bank
authorization card. Did you si-gn that
or did Enillo slgn your name for You?

A I think he signed it, I thlnk.

Q So, he slgned the authorlzatlon tq
glve hinself sole authorlty to lssue
checks for the corporatlon?

A I told trlm to.rt

Canden County Court records of unsatlsfled liens
against Enilio DlMatteo, indlvlduallyr and an unsatlsfled
F6deral tax llenr under-Internal Revenue 1avs, agalnst-Enl1io
DlMatteo, were aiso introduced lnto evidence. Enillo Dll"latteo
later testlfled:

"Q In your statement of February 22t 1971 ,
lthich is Exhibit D-23 1n evidencet' werenrt you asked by Agent H rDo you
have any idea the aJflount of moneY
involved ln these llens or Judgrnents?lrAnswer: N6, f donrt. I think erqlq$-_-
$2OrOOo. t Did you tell the agent arouno
$20, ooo. ?



A I donrt renenber.

Q Since 19?1 , have you pald off any
judgPents?

A No.rl

0n December 12, 1g?3, lnspectors C and H met F,ni11o
Dl],latteo at the. llcensed prenlses and arranged a neetlng for
January 11, 1l97r+. wlth hlsr-and the accountanf, for the llcensee;
on January 11 , 1974, Enll1o DlMatteo falled to appear and the
accor:ntant was not prepared, presentlng only those records
greviouslf prglyced. A new appointnent uas arranged for
January 23.- 1974.

0n January 23, 19?\, En11lo DlMatteo appeared at the
licensed prenlsed, without the previously subpoenaed doeuments,
and stated that the account ant vould be unable to appear due
to .ll.lness. A February 13, 19?\ appolntnent then vbs arranged.

0n February 13, 1g?\, a second subpoena vas served
upon Mary DlMatteo to produce the requested documentst which
subpoenp also lncluded a request thgt Enllio DlMatteo appe.art
at the Dlvlslon offlces, rrlt'tr Mary DlMatteo, on May 3, 197\.'

0n May 2, 1g?\, the hvlslon received a letter frorn
the attorney for the 11c6nsee, statlng that the DlMatteos wouLd
be unable to appear on May 3, 1974. A new appointnent was
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be unable to appear on May lr'1
On l"iay 7, 197\,
scheduled f or^ l'lay 8,
f,n l"iav 7. 197t+. thls

on flay 3 t 19'/+ . A nevl appol-nrmenE was
, 1974, at the ABC fleld offj-ce in Belltnavr.

0n l"iay 7, 1974, thls appolntnent was confirned by telephone
vith the attorney for the licensee, the attorney stating thatvith the attorney for the llcensee, the attorney stating
both llary DlMatteo and Fanllio DlMatteo would be present.

appeared .
testified:

0n May 8, 197\, the attorney and fu13-1o DLMatteo
Mary DllVatteo'falled to appear. Inspector c then

And what happened?

At 9z)5 a.n., Mr. Novack lattorney for
llcenseel arrLved vlth En1l1o D, and
Mr. DiMatteo stated that l"lary uould not
appear, because she couldnrt leave the
luncheonette busLness.

Dld he say anythlng else?

Yes, he sald that he had all the answers,
and he dfdnrt thlnk lt necessary for her
to be present, and he said that he hacl
given all the background lnfornation in
a statearent to Inspector II 1n the past,
and nothing has changed. tr

ltnY

A

a
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ABC Inspector,/Accountant L testifled that an.audlt
of the records of iccount for J.P.S.r Inc.r for the perlod up

ttQ When were your shares of stoek sold to
Smlth?

A January s1 Apr5.l.

Q Did you attend a settlenent?

A Not yet. . ..
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InsrrectorsCandHdeclinedtota.]reEnrl.lloDiMatteoIs
statenent "iiilJui-tne 

principal stockholdel b9ing. present .and
available to glve 6. itii"re"i. Inspector C then-testlfied that
Ernilio DiMattlo vas asked to turn over the subpoenagd. docunentst
vhj-ch docunents were apparently in a paclrage vn]-cn lln1r1o
Dil"Iatteo was carrying:

ItQ What package are you referrlng to?

A There vas a case of sorne sort vhlch qirs
supposed to have contairred business 4ecordst
thit vas reouested. and we requested
the reports -for exininatlon. I'ir. Novack
adviseb l4r. Diilatteo that lt rvould be
a waste of tinre, because they had already
been inforned that they dld not conply
wlth the subpoena.

Q And dld Mr. DiMatteo pernlt you to exanine
those records ?

A No, they departed.'l

Inspector C further testlfled that no records reflecting
receipts and disbursenents for the licensed buslnessr -for-theperiod subsequent to Decenber 31 t 1973t I,ere ever produced;
or were the 'renodellng expenses-verlfied, nor uas a conplete

record of eanbe]-]-ed checks- and the personal incone tax return
for I'tiry DiMatteo for the years 1972 and 1973 produced. Al-1 of
these r'ecords were subpoenLed, because vithout these records
the investigation could not be conpleted.

OI tr'IIg fecol.qs (Jl. ass(,)trllr, Iel u'r 'v't 5rrv' t rvr v^'v v
to Decenber 31 , 1973t reveal-ed i.ncome of $80r100--and
expenditures of 91 23r904.71 or an.excess of erpendl-lu
to Decenber 31 . 1973. reveal-ed i.ncome of $d0r1oo- ano
eipenditures-of $iz:'gol+.71 or an excess of irrpenditures in^the
;;Gi-;f- 0t-:,Boti.7TI' rnspector/Aecountant L iurther testified
that the audit revealed reither iunds nor payables on the booksthat the audit revealed rE ltner 1'uno s nor payaD
uhlch rlould account for the $l+31801+.71 deficlt.

Mary Dil"latteo, the prlneipal stockholder in J'P'S.1 Inc'
ln her testlnoiry, could not reiall fiorn r,rhon..she purchasgd,the
iir"tui oi siocri'in,r.F.s., rnc., or to r'rhon the shares of stock
were sold1 or vhen sold:
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We11, did you slgn your shareg of stock
over to Snith?

I donrt knov lf I did or not; they
handled 1t ln Tannenbaunrs offi.cet
telLlng ne what to sign.
Fat11o has the authorlty to sJ.gn your
shanes of $ock?

A Yesr I gave hln the authorlty for all
that . I

Enllio Dil":atteo l-ater testiflecl that he had signed Mary DlMatteors
name to the docunents connected vlth the purchase by llary
Dillatteo of the shares of Stock in J.P.S., Inc.'

Mary DlMatteo further testlfied that during the
approxlnately tvo-year perlod that she uas the prlnclpal stock-
holder in J.P.S., fnc.r during which ttne the license was
being operated bi her 6rotherr nelther sle nor linilio D drev
any inc6ne fron the llcensed business. This staternent was
later corroborated by the testirnony of Enillo DlMatteot
appertaining theretot Inspector C testlfiedr as fol-lows:

ilQ And you testlfled that he [nrltio Dluatteo]
told you that he took noney fron the' leeelpts of the llcensed buslnessr as

. he nebded, vas'that your phrase?

A Yes.

Q Without aecounting for thatr rlght?

A Ye".'

Q There vas nothing in the records to
show that?

A nlght."

PreLlninarlly, I observe that, 1n evaluatlng the
testlnorly and lts 1ega1'lrnpact, r.te are guided by the
firrnly establlshed prlnclple that dlsclplinary proceedings
agalnst liquor llcensees are civLl ln nature and requ_1re proof
by a preponderance of tbe bell-evable evidence on1y. Butler
o,t< Tivern w^ Divlsion of A1coho11c Beverape Control. 20 N.J.+-5t cv

pp. Dlv. 1960)i373 \19 reud v. Davi s

(App. Dlv.. 19621, not offlclally reportedr reprinted 1n
Bu].].etin 1491 r rten 1.- fn aonralsins the factual plcture presented in this
proceedlng, thb'crediblLlty of vltne-sses nust be nteighed.
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in lieu
11e ensee

PAGE 7.

Evldence, to be believed, must not only proceed fron the
nouths of credible witnesses, but must be credible in ltselft
and nust be such as cotruron experlence and observatlon of
nankind can aDDrove as probable in the clrcunstances.
Spagnirolo,v. Bonnet-r16 I'I.J. 5\6 (t!4); Gal1o v. Gallor 66 N-J.
Super. 1 (App. Dtv. t961 ).

that the case presented by the State ls based entirely
r€lc€sr assurnntlons. inpllcatlons and bale assertlons.upon inferencesr assumptlonsr inpllcatlons and bare assertlonst

without any baslcr so1ldt tangible proof.

I flnd thls contentlon to be untenable. Fron the
totaLlty of the evidence presented, the conclusion is
i-nescaoable that EnLl1o DiMatteo held an undisclosed lnterest
in the'buslness of the llcense, 1n that he was the trr.re and
beneflclal owner of the shares of stock of the-corporate
licensee heLd 1n the nane of hls sister, Mary D1y3tr1*o.

The notlvatlon for such an arrangenent certainly exlsts;
nanely, the exlstence of outstanding 11ens agalnst the assets
or Eniiio DlMatteo, lndlvidually, aid testinony lndicatlng that
the Internaf Revenue Service had previously levied upon the
personal bank aeeount of Enl1lo DlMatteo r in partial satisfaction
of such a llen.

The total lack of knovledge exhlblted by Mary DlMatteot
vj-th reference to the purchase of the shares of stockr the sale
of the shares of stock, and the financLaL affalrs of the llcensed
buslness during that lnterln periodr effeetively buttresses
thls conclusion, partlcularly when_seen 1n the eontext of the
total control eihiblted by Ea111q DlMatteo over thpse sane
activlti,es. ?he evldence established that Enlllo ljlMatteo
personally recelved monies lntended for the corporate licensee.
the conteirtlon that Enlllo DiMatteo r*as rnerely i condult for
these funds is not supported by the record.

lurthernore, reasonable inferences nay be drar.rn fron
statenents glven to Inspectors by a person holdlng an interest
Ln licensed prenisesr that such lnterest ist in truthr belng
held for another.

I.
the llcensee has submltted a wrltten statenent

of oral sunnation. It ls the contention of the

ItThe ve ry nature and characterlstlcs of
a rfrontt is concealnent and subterfuge.
Very rarely trs such proof buttressed vlth
confesslons arrd/or afflrnatlve adnl s sl-ons .
Thus the testlnonlal presentatJ.on nust be
largely clrcunstantlal anil docurnentary. t'
Sharori lodpe. Inc. v. Lalcewood, BuLletln 181+2,
ften 1.
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I conclude that the Dlvislon has
Seven, Sllgfgr by a preponderarce
a,nd reeontnend that the lleensee

charge .

BULI,ETIN 2229

establlshed the truth
of the credlble

be found guilty of

I, theref,ore, find that the lnterest of Mary DiMatteo,
as stockholder 1n the corlrorate Licensee, was held by her as
a rrfrontrr_for her brother, Enllio DiMatteo, and thus, I conclude
that the Dtvtslon has estibrtshed the truth of Charg6s One, Two,
Three and Slxr Sgggr by a preponderarce of the credlble evldence,
artd recornnrend that the llcensee be found gutlty of the
charges.

.II.
Referrlng to Charge Seven, Rule 36 of State ReguJ-atlon

No. 20 in lts pertlner,t part reads as follous:
trAl1 llcensees shall have and keep a' true book or books of aecount vherein there

sha1l be entered a recold of all nonies
recelved and a record of the source of all
monies recelved other than ln the ordlnary
course of business and whefeln there sha11
also be entered a record of all tnonles expended
fron such recelpts and the nane of the person
recelrrlng such rnonles and the purpose for
which such expendltures iJere nade....tt.
the testinony and evidence herein documented erpendltures

vhj.ch vere $l+31804.71 in excess of lncone for the period ludited,
with nel-ther'funds nor payablg accounts on the corporate books
to account for the deflclt. rherefore, the books dld not truLy
reflect the totality of the business operatlon and vere not true
books of account rr of the llcensed busLness.

of chargb
evldence,
the sald

rII.
There was substantial evldence presented to support

the concluslon that the Ij-censee, through 1ts princlpal
stockhoLder, hindered the lnvestlgatlon and, nost certalnly,
did not do everythlng ln lts polrer to facllltate the
lnvestlgation, ln vlo1atlon of Iqrle 35 of State Regulatlon No. 20,
vhich provides, 1n pertlnent part:

tt}lo llcensee shaIl, dlrectly or lndlrectly,
fal1, on denand, to produce, exhiblt or
surrender to the Dlreetor..., hls deputies,
Lnspectors or investlgators. ., r alrJr and ali
matters and thlngs vhlch the l4rector... 1s
authorLzed to investlgate, inspect or examlnel
nor shall any 11eensee, dlrectly or lndlrectly,
fal,1 to facllltate or hinder or delay, or
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cause the hlndrance or de1aY, of anY
investlgation cr inspectlon -of the licensed
businesi or of the iicensed premises" ""
The f,allure to appear for scheduled intervievs'. the

failure to produce s"Upo""5"a docurnents and record-"r go9 th9
refusal. on one oc"uiibnr to turn over docunents which had been
;;;;;;1";"un,i-""iu"uv iroduced bv the lleenseet are a1l'
furiher evldence of this attltude,

I conclude that the Dlvlslon has establlshed the
truth of c;";;;*iil;tr s@ar bv a.preponderance of the credible
;;i;;;;;, and"recoimeia-E6'trr-e li6ensee be found gul1tv of
the said charge.

rv.

In the vrlttein statement subnltted ln 11eu of oral
sr:r:unatlon. the ffcenie" "'"rs thtt the two false ansvers on the
iilU;;-;"i-i".tio" "te nerely lnnocent nlstakes or clerlca1
;;;;;;: -iilil-;;ilenl-rJ-no[" per-suaslv-e' -Rather' these, fa]-se
;;;;;; .t"-i".ifi"r evldence oi the lack of responsibllltv
for or control ooe, ir,"-aicJnse exnrulted -by the prlncipal-
iil"titoioii"-in trtis corporate llcensee andt 9s sucp? ar: --;i;i;fi;;-;r- i.i.s.ll- 33ta-ar, r,rhich readsi 1n pertlnent part:

. tt...Fraud, nl srepre sentation r false
statements, nlileadlng st at ernent s, 

. 
eva,s lons

or suppreslions of naterlal facts '!n the
securihg of a license are grounds 

- 
for

suspenslon or revocation of the license.r'

I concLude that the Dlvlslon has establlshed the truth
of Charges four ano Fiver suorar Pf ? preponderance- of ^the -
credible evldence, ""E 

r6"5ffiid tfuat the-l1censee be fo'nd
gullty of the sald charges.

The licensee has no prior adjudicated record' It is
recorunended--tfrii ttre license b'e suspended for forty-fl-ve days
;;"cil;;;;;-oner-tuo, ftree .tta Slx,ior tr^rentv davs on Charge
5enu".-ior tveity diys on Charge Eightr and for tventy days on
6i"il3"-ii"i"iiii'ri"6, ,"ri"e i tot; 6uspension of license of
one iundred and flve daYs.

Licensee pleads trnot gu-ilffrt to charges.alteging tbatt
in lts applicatlon for-its f-feniV F!a11 consunrpt-ion llcense lt
iifl"a t6'shov ana aisciose'that:- (t) Ent11o DlMatteo !9 the
*ar-""o u"neitcrat owner-or J11-or the shares of stock 11sted
1n the name of M""y Diii"itioi(el Emllto DlMatteo has an lnter€st
il til ir.iinie ippiiea ior-a,ia-Eire buslness conductsd under sald

Hearelr s Reoor
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lieense; (3) Emlllo Dil,latteo retalned the proflts and lncone
de rived frron the l1censed. buslness; (t+) Peoples Natlona]. Bank of
New Jersey, John Schllltg, and Phl1llp B. Tannenbaurn, Trustee,New Jersey, John Schllllg, and Phlillp B. Tannenbaun, Trustee,
have securiff inter€sts in the business conducted under tbe 11-
cense; (5) Mary DiMatteo prevlously had a dlrect lnterest ln thecense ;hcenie held bf A1he, Inc. 1 whtch license vas suspended; such
evasion artd supDr€sslon of the aforesald raate rlal facts belngevasion artd supprcsslon of the aforesald raate rlal facts belng
vj.oLation of N.J.s.-s,. 33:1-25i 6) fncra May 14 I 1973r to datefncn May 14 I 1973t to datet
llcensee lorowlngJy alded and abetted Enl11o DiMatteo ln the
exerclse, contriry to N.J.S.-{. 33!1-26, of the rlghts_ anq prlvt-
ieges of the 1lcense, in violation of N.J.S.-{. 33.1-52; (7) fron
Apr11 13t 1973rto date, the llcensee fatr1ed to keep pFoper books
of accor:rit for'the licdnsed buslness' 1n vlolation of Rule 36 of
State Regulation No. 2O; and, (8) fi.cra October 3'tr 1973, to the
present, the licensee hlnde re d the Division invesllgatlon lnto
ihe business conducted wrder ihe license, ln vlolation of Rule 3iof State Rsgulation No. 20.

The I{earerrs report in this mattert dated Octobet 21 t
1975t ancluded that the Dlvislon had esiablished the truth of al.l
eigh',, charges, and recomnended that the licensee be found guilty
of the charges. It rlas furthe r re conrnende d that the license be
suspended for a.total of one hundred and fl.ve days.

?he Hearerrs report tndicated that the licensee harl no
prtor adJucticated record. Thls ls not strietly correct. ,As lndl-
bated 1n-Charge Ftve, suorqr Mary DiMatteo, the prlnclpal stock-
hclder ln J.P.S. Inc. r-previous\y held the dlrect and prlnclpal
interest 1n the licenae of Alhe, Inc. e whl-ch license was suspended
for thlrty daysr.effecttve May 22t'1.972r uPon entry of a plea of
non vuLt to charges alleglng that Enlllo DiMatteo hefd an llldis-
i16sEa-Tnterest tn tbe license I and that the llcensee falled to
keep proper records of account.

Eouever 1 by reason of the fact that all of the shares of
srock, ln J.P.S. ,'In-c. , r,e re transferred, on Novernber -29, 1974, tn
Janes'Douglas Smlth, prirsuant to an aDoarently bg4g,l!!g 'atms
lengthj tiansactlon i the prlor adiudlcateil record- of l'lary DlMatteo
has-not been conslddred ln the deterninati.on of the reconmendsd
penalty 1n thls nattero

In slrullar Ilranner r the alleged violative sltuatlons
apparently have been correeted, through the transfer of the stock
to Janes Dor.iglas Smlthr and the recorunended suspens_ion ls t

one hundre d and five days as heretofore re conmendedth€refo"e. for one hltrrilt€ d and five days as heretolore re @ultl1
ln the Eearerts report dateil october 21 , 1975 and not for th€1n the Eearer
balance of the tetz of the llcense or ariy reneval ther"eof.

Conc'l uslons and Order

wrltten Exceptlons to the Hearerr s report and
Supplenental Hearerrs report were f1led by the licenseer and

ln
th€
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filed on behalf
Regulation No. 16.

wrilten answers to the said Exceptions were
of the Dlvision, pursuant to Rule 6 of State

In addltlon thereto, oral argument was had before

In the Excentions and 1n the oral argument r llcensee
arsued (a) tfrat the Hbarerrs reconnended factual flndlngs
sh5u1d not be accepted because they vere. not factualJy supported
bJ' the evldence pr-esented herein; anO (U) that the reconnended
nbnalty of one hirndred-five days-llcense suspension should be
ieduced ttto an absolute mininun".

I have carefully examined the Exceptions and oral
areurnent and flnd that th-e evidence in the record clearly -suiports the Hearert s tecornmended flndlngs-. Furthelnore,.I
fiir'a tnat sone of the allegations set forth 1n- the Exceptions
are faetually incorrect. I am persuaded t!at- the cha-rge s have
been establilfrea ty a fair preponderance of the eredible evidence.
Indeedl by substantial evid-encb.

Thereforer havlng carefully considered the entlre
record hereln. includine t[e transcript of testirnonyt the
exhiblts, the'Hearert s ieport and Supplenental Hearert s reportt
the Exce6tions thereto filed on behalf of the licenseer and
the Ansv'er to the said Exceptlons fl1ed on behalf of the Divisionl
I concur in the flndlngs and reconimendati-ons of the Hearert
except as to penalty, -nd adopt then as ny conclusions herein.

I shall norv consider the natter'of penalty i the Hearer
based his tecomnendation of one hundred-five days suspension
upon his erroneous staternent, in part, that the licensee has
nb orior record. The fact is that the licensee does have an
adjirdleated prior record by reason of the Dlvislonrs Concl-usions
anl order of'May g, 1g?2, luspending the license of Alher Inc'.r
on front charge! rlherein'Mary- DiMatieo held the shares of stock
of the corporite licensee as a front for her brotherr Emillo
Dil"iatteo. - lndeed, the failure of the licensee to set forth
this suspension in its license apPlication is the basis for
one of the charges for which the Hearer has recornrllended a
guilty finding [erein. It is, thus, disnaying- tlat the attorney
ior licenseer-in the Exceptions, rep-eat s the obviously- erroneous
and nisleading statement tfrat "ihe Hearer points out that the
license rhas no prior adjudicated recotdl. rr, whereupon he seeks
to base his argunent for reconslderation thereon.

In response to this argunent r the attorney. for- the
Di-vision argues that, in fact, the recomrnended penalty should
be lncreased, in acc5rdance with Division precedent, by addlng
an addltionai forty-flve days because of the pflor su-spenslont
nraklng a total of one hundred-fifty days. f havet hovevert
declded, in synpathetic conslderatlon of the facts and circumstances
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herein, not to lncrease the recornnended penalty, but to lnpose
a penalty of suspenslon of lleense for one hundred-flve days.

Hovever, ln vler,r of the fact that the llcensee 1n
lts Exceptlons has stated that aLl of 1ts shares of stock have
recently been transferred from Douglas Snith to Joseph Twardyl
I shall suspend the l-lcense for the balance of lts ternr and
any reneval tern thereof, wlth leave for the Llcensee or a
bona flde transferee of the Llcense to petitlon for a llftlng
of the suspenslon after one hundred-flve days, fron the
connencenent date of the.suspenslon, by establlshlpg that
Joseph Twardy.l' anX other bona !Lg!g transferee 1s pot hoJ.ding
tbe said shares of stock on behalf of any one else.

Accordlngly, 1t is, on thls 1st day of Apr11 1tl6,
ORDERD that Plenary Retall Consunptlon llcense C-1p,

issued by the Connon Council- of the Ctty of Gloucester Clty
to J.P.S.r Inc., t,/a Shov Lounge for premlses 2OO South
Broadvay, Gloucester C1ty, be and the salne 1s hereby suspended
for the balance of lts tern, vlz., nldnlght June 30, 1976r
effectlve 2:00 a.n. on lbnday, April 121 1976, and for the
tern of ar5r renet al qf sald llcense uhlch nay be granted, urlth
leave to the lLcensee or any bona flde tnansferee of the
license, or of any renewal of the sald llcense whlch nay be
grartecl, to apply to the Dlreetorr by verlfied pet1t1on, for
the llftlng of the suspenslon whenever the unlawful sltuation
has been corrected, and that the present transferee l-s ln
fact bpla flCgr ad not holdlng the sald shares of stock for

butl ln no event shal-1 the llfting
sooner than one-hundred-flve days

of the suspenslon hereln.

of said
fron the

r leonard D. Ronco
Dlrector
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2. APPEI,IATE DECISIO}€

F. lJn. LaVi-gne t

- F. WM. IAVIGNE V. ANDOVER.

Appellant;

Mayor and Council of the
Borough of Andovert

0n Appeal

c0Nctusr0Ns
AND

ORDER

Respondent. 
)

F.-wtrTianr-LavTgnel nsq.l lpperlant-r, Pro se
o.f."-""d noi"nl a!q".t ty iittu T. I'ladden, Esq.t Attorney for

Re spond ent

BY TIIE D]RSCTOR:

The Hearer has fil-ed the folloving report herelnl

Hearer I s Renort

Appellant and his family ovrn property in.the Borough
of Anriover i.rp on vhich a shopping center is oroposedt andt in
connection therewith, an aopiicition for a plenary retail
distribution license'was made to the Mayor and council_of the
Borough of Andover (hereinafter Council) for such nelJ -License.
The aipllcation r,ras denied and this appeal folloued.

The Councll, on Decernber 8, 1975, denled the applicatlon
pri-ncipa1ly because there was no ordlnance permitting-:y:l "distributj-on license; and an exlsting ordinance permittlng.the
o"" pi""""y retail c6nsurnptlon licenie. existingt specifically
oreciudes the lssuance of- a retail distribution license'
lioifi""irit; an; corrncil determined that it dld not vant such
license within its boundarie s.

An appeal de novo was heard in this Dlvisi-on pursuant
to Rule 6 oi siite RQuTfrfon uo. 15r with full.opportunity
iiforOea the parties f,o introduce evidence and to cross-
examine vj_tneises. fn 11eu of the presentation of testimonyt
aonellant Aave an oral sumrnary of the reasons advanced in
iiii o. rt of"the apoeal. Counsel for respondent rnoved. for a

;;!fi;;.i-.i--tt"-ipFn, and grounded the sarne upon the annlicable
1aw and sNalute.

In his petition of appeal and ora+ argunent at the
heari.ng appefi-nt' argues tfrat pirUtic. convenlence and necessity
Oenrana"a iicensed di;tribution-out1et. He notes that there
is one fi-censee in the connumity, the Andover Hotelt fron uhich
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the pub1lc may secure alcoho11c beverages for off-prenises
consumption; hoveverr in order to obtain thenr 1t,ls re-quired
that pltrons enter the tavern in the hote1. Appellant. believes
that inany prospective patrons vi-sit package storesin other
cornrounlties rather than visit the hotel tavern.

Addltionally, although there are less than one
t housand persons residing ln the villagel Anriover ernbraces
t r,ro souar-e nl1es. blsected by a rnajor highway. Pl-ans. are afoot
for a 'seni-or-citlzen develop-nent which vil1 increase the need
for Dackage goods.

The Counci-1 denies the contentions of appeJ-lant. In
its motion for a disnlssal of the appeal, respondent cites the
long-est abll shed 1av of this State whereln the deterninatlon
of ihat licensed premises are to be perrnitted to exist ln any
one rnunicipality ial1s within the purvi-e\', of the g-overnilg
body of that nuiriclpality. Fanr.rood v. Roccor 33 N..l . 4Q4 at
o. I+t 2 (1960). The-DireCto s function does not ertend to the
i.ieht to inslst that a runlcipality add to the nunber of 1ts
l-icense s.

The notlon of counsel for the munlclpallty shoul-d be
sranted. and I so reconnend. Prevaj-U.ng 1av vests upon the
Iocal iisuing authority the rlght to deterrnine the nunber
of licenses. if any, to exist in that municipality. See
Bumball v. Burnettr-115 N.J.L. 2r\ {1_935).and.F?ltYggd,v. .Focco;E-T:i;Eue6r.^1t8, (aff . 33 N.J. 404 (1960)) in vhlch
the court held (on 316):

trFor exanple r we conceive that the Director
has no rlght to conpel a rnunleipality -t o issue a-
licenser 6ven if th-e rnunlcip-ality has none at a1lt
or to iSsue a new one when the nunicipallty has
several but ln good faith want s no nore. "

N.J.S.A. 33:1-1 2 '.'ests in the local issuing authority
the right of determinati-on what 11censes, lf any t that authoritlr
wishes to issue, if any (vithin existing population linits).

Appellantr s argunent is without foundation. Thust
the aooellant has failed to establish that the action of the
Councii \^ras elroneous and should be reversedr as required by
Rule 6 of State Regulatlon No. 'l 5.

Accordinglyr lt 1s recomnended that the aetion of
Council be affirnedl and the appeal hereln be dlsnlssed.

Conelusions and Order

Written Exceptions to the Hearetrs report were flled
by the appelLant and urltten Answer to the said Exceptions was
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was fi_led by the respondent, pursuant to RuIe 14 of State Regulatlon
1',1O. J-)"

f have evaluated and assayed the sald Exceptiors anal flndthat they have elther been fully consldered and correctly resol-vedin the Hearerts report, or are devoid. of metlt.
Havlng carefully consldered the entire,r€cord hereln, 1n-

cludlng the trenscrlpt of the testlnony, the e*riblts, the Heaierts
reportr the Exceptlons flled thereto aird the Answer to the salcl Ex-
ceptlons, I concur ln the flncllngs and reconnenilatlpns of the Hearer
and ad.opt the4 as my concluslons herelno

Accordlngly, lt ls, on this 26th day of Aprll' 1pl6
' ORDERED that the actlon of the respondent Meyor anil Councllof the Borough- of Andover be.and the sane ls-hereby efilrned, anil the

appeal hereln be encl the sane 1s hereby dlsnlssedo

, Joseph Ho Lerner
Actlng Dlrector


