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GENEALOGICAL TABLE 
OF 

DR. CHARLES M. GRA .HAM 
Dr. Charles M. Graham, died in 

1852, leaving a will by whieh he de-

vised the premises in controven,y , to 

his grandson , Edward Ennis Graham. 

I 
l~d ward Ennis Graham is 

dead (he died without issue 
and unmarried) as alleged in 

Uharles Nl. Gral1arn, Jr . mar-
ried Helen Young. Ile died 
January 17, 1862. She died 

th4~~:rc~~ SeptemlJer, 1874. 

C. Montrose Graham, inter-
married with Cornelia Ludlo'w, 
July 12, 1847. He died in 
May, 1849. She is still living . 

I 
Robert L. Graham, living 

and unmarried, and one of the 
defendants in this suit . 

Edward Ennis Graham (clev-
isee) intermarried with Rarah 
J. Maxon, in Sept , 1853. Ile 
died. Aug. 3, 1855, intestate . 
She is still living, her present 
name is Bell, having married 
since. Bell js dead and she 
again a widow . 

Edward Ennis Graham, died 
intestate and unmarried, July 
7, 1860, being about six years 
of age at his death. 





IN CHANCERY OF NEW J}~RSEY. 

\ 
BETWEEN \ 

MARQUIS D. L. GAJN]~S, ROBERT 
L. GRAHA~r, J ·osEPU IL HILER, I 

d ul. 
Ap71fllrrnfx, 

\ 

nnd / 
ANDREW ,T. S.mn1, MELYIN S. Cox-\ 

DIT. and EmrnKD J. HALSEY, 

E:ffrutors and Trustees, d:c., et al. . 
Respondents. } 

------- ---- 1 

BRIEF OF APPELLANTSi COUNSEL. 

Both . parties claim nuder Ed ward Ennis Graham, the 
younger. 

The complainants claim under his Gmnrl [~ncle, Ed,rard 
Ennis Graham. 

1'ho defendants claim under Robert L. Graham. !tis 
cousin. 
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Edward Ennis, the younger, died seized withont a will, 
without lawfnl issue and without leaving a brother or sis-
ter of the whole blood or half blood, or the issue of such 
brother or sister, and witliout leaving a father, but leavillg 
a mother, -who is still living. 

rrhe estate descei1ded to the several persons who are of 
equal degree of consanguinity to Ed ward Ennis Graham, 
the younger, under the statute of New Jersey. 

Revision Title Descent, page 298, section 6, subject to 
the mother's life estate. 

It is claimed by the bill that at the death of the intes-
tate the . Grand Uncle was entitled to share · the estate . 
equally with the coits·in. 

The question for solution is whether the Grand Uncle 
30 took half of the estate as tenant in common with the 

cousin. 

40 

Is a Grand Uncle under . the law of descent in New J er-
sey of equal degree of consanguinity with a cousin. 

Revisio;n 298, section 6. · 

It is the law of New Jersey that in computing the de-
grees of consanguinity the mode of computation is by the 
civil law. 

Schenck vs. Vail, 9 0 .. E . . Green, 538. 
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T·he mode of computation is not questioned. rrhtl .two 
particulars -in which the civil law more essentiailly differs 
from the common and canon law are 

FntsT - By the common la,v the ancestor is the terminits 
a q'lta, bnt by the civil law the computation begins with 
the intestate. 

SECOND-The common law counts the degree of kindred 10 

accordiug to the number of persons through whom the 
claim . must be derived from him-that is-the ancestor. 
11he civil law counts up to the ancestor, and then down-
ward to the claimant. 

The mode of descent, as well by the common as the civil 
20 law, has in many material respects been modified and 

changed by statute both in this country and in England. 
In giving effect to such changes and modifications, ancient 
and well established rules have 11ot been disregard .ed or 
considered as broken down or abolished, but have been ad-
hered to, as conservative and necessary to preserve the 
principles a11d policy upon which descents are regulated. 

In the case of Taylor anll Bray, 3 Vroom, 188, the court, 
while acknowledging the existence of the civil law as the 
mode of computation, yet on the construction of the £tatute 
now under consideration, decided, that while the Grand-
father was the next of kin in that case, and by the civil 
law entitled to the inheritance, he could not prevail be-
cause thereby tho first canon of descent was violated. 

Yet there is l'.lothiug in the statute declaring that the 
mode of computation by the cii·il la,w shall be disregarded, 
if in its application it comes in conflict with any of the 
canons or established rules of descent. 

30 
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rrhere is a featiue in the case of Taylor and Bray show-
ing the caution of the coni-t in adopting the civil law m9de . 
of descent. In that case, the Chief Justice, in his opinio11, 
3 Vroom, 182, adopts it as the law of New Jene_y, but in 
7th Vroom, 415, Mr. Justjce Depue, in delivering the 
opinion of the Court of Errors and Appeals on appeal, says: 
"It is not intencted to express or intimate any opinion as 
"to the method o-f c:m1pnting ·the degrees of -consanguinity 
"under the section under cousicleratiou." 

It is a well estaLlishcd rule of descent, and as well es-
tablished as the first canon which controlled the applica-
tion of the civil law in Bray rs. rraylor, which . rnle has 
never been disregarded in ~ew tTerseyl to make the oompF-
tation ~it!.1e1: j."rom o.r to tl~e first cori1mo1i_ ance _stor. 

By the common law 1:nle, to m:il(·e the ·tirst commo1i at1-
cestor tlic frrminiu,1 a q1t(J, is imperative, and it has been 
uniformly adopted as a rule regnlati11g clescenfa in New 
Jerse~. 

By the ·table before 11s, Charles Af. Gra1w111, is 'the first 
· common .ancest'or to the intestate · and to his codsin, Robert 

L. Graham. " · 

40 Why pass the Grandfather and go to the Great-grand-
father for a common ancestor. If such is the mode of 
computation by the civil law, has it ever been adopted in 
New Jersey, or has it been subject in this respect to the 
rule of the common law ? 

It is frne, if yon go back to the (heat-grandfather and 
then compnte by the . civil law mode, yon make by that 
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count the Uncle of · equal degree of consanguinity 
with the cousin; but in so doing you break down a· well 
established and uniform ru le of the common law. 

He is not in point ~f fact as near of kin; you only make 
10 him so by an artificial rule and by violating a well estab-

lished rule regulating descents. 

Why do this? No Statute in New Jersey has declared 
that this civil law mode of computation shall be the estab-
lished mode. It has been adopted, but as has been •seen in 
its application, is subject to modification and .control adapt- 20 
iug it to tho rules which have been always recognized as 
existing in the -descent of estates. 

"In the mode of computing the degrees of consanguinity 
"the civil law, which is. generally followed in this country 
"np0n that point 1 begins with the intestate, and ascends 30 
'' from him to a common ancestor, and descends from that 
"ancestor to the next heir, reckoning a degree from each 
"person, as well in the ascendin7 as descending lines. Ac-
" cording to this rule of computation, the father of the 
"intestate stands in the first degree, his brother in the 
"second, and his brother's childr~n iu the third, or his 
"Grandfather stands in the second degree, the uncle in 
"the third, the cousins in the fourth, and so on in a series · 
-" of genoological order." 

The only difference 1s in the mode of computation in 
finding a common ancestor: Irr tbe one case the co1nrrw11; 
ancestor is the terminus a: quo- in the othe1·, the intestate 
is that terminus, but the common ancestor to whom yon 
count orfroni whom you count is the same ·. 

40 



6 

rrhe conrts of New Jersey have always made . the appli- ·· 
cation ·of the ei vil law rnle subservient to ane;ien t and well 
established rnles in conflict with it. , 

In -Den. 'l)S. Jo 'nes et al, -3 ·I-falst., 343, Chief J. Ewing 
10 .says; "This consfruction would i'n-ipugn an · :1.ncient and 

"useful rnle of the common law:" "A man that c1aimet.h 
"as heir in fee si.mple to any rium_ by descent mi.1st niak :e .- ·' 
"himself hefr to him that was last seized· of the a:cturu1 free- ··' 
"hold and inhei.·itance . . Co. Lit., 11 b. "Nothing but 
"the pbin and imperious ·requisition of a statnte ought to 
"induce a depa;i:tnre from the well kno ·wn and · safe rules 

_-\ 

20 

30 

"of ·Ll.J.e comn.1011 law." · 

It is submitted that there is no rule better established 
than that the first common ancestor is the terminus from 
which computation is to be made, in order to find the heir, 
that you then reckon downwards, and when that common 
stock is exhausted, and not till then, can you resort to an-
other common stock. 

While there are any descendants of the first common 
stock, they are the collate ·rals entitled to the inheritance. 

If, in the application of the . civil law, it conflicts with 

40 the we~l established rule . referred to, it must yield to the 
rule. 

Neither has statutory sanction; and the common law rule 
being an ancient and well established rule, "nothing, 
"(using the language of Chief J. Ewing,) but the plain 
"and imperious requisition of a statute should induce a 
"departure from it." 
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These -views· I uhdei-stand to be· in harmony with the 
r.easoning and conclusion of the Chief J nstice in the: case of 
Schenck vs. Vail, 9 0. E. Gr;, 538, and which he declared . 
had the unanimous sanction of the court, 

When he says: 
"'rl1e clear and, obvious design of the statute is to dis-

" tribute ~ho estate ~q ually among . tl~efr collaterals who 
"shall · _stand ·in the 'same degree of ~lood · to the person · io 
" dying sei~e.d. When this sixth clans~ refers to persons 
"of eq·ual degree of consanguinity, it see·ms to mean per-
" sons who shall ' occupy ' that position as a matter of fact, 
" and not by applicatio~ of an . ai;ti:ficial rule. The test · of 
" ·heir-ship is made actual i10arness of blood, and to such 
"actua} propinquity of blood a preference is given." _ 

\ . ,;·' 

20 
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40 
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Apply th1s test to this case Q,S shown on the following genealogical table: 

DR. CHARLE$ M. GRAHAM. 

1 2 
.C 

EDWARD ENNIS GRAHAM, CHARLES M. GRAHAM Common Blood. - - - - - - - - - 1, 

now dead. died in 1862. 

3 4 

Common Blo od. C. MON'l'ROSE GRAHAM EDWARD ENNIS GRAHAM, - - - -: - - - - - -
_ qied in 1849. last purchaser. 

5 I I ·6 

ROBERT L. GRAHAM, EDWARD ENNIS GRAHAM, 
1st Cousin living. person last seized. 

-



And th ns we see that the father s of No. 6 (the ?°Jzfpsfate) 
an<l of No. 5 (the first con sin) are of th e sam e common 
blood. Whereas _, No. 1 (the Grnnd U ncle) trnd No . 2 (the 
Grandfath er of No. 5 and 6) c1re of the same common : 
blood ; and so mu ch fa rt h er r emo,,ed fro m th e per .son dying 
seir,ecl (No. 6) to wj1·: one generati on in bl ood. rrhe very 
term COlll'illlgt1iuity nsed in tlie stat u te impl ies that propin-
qnity or nearne ss of blood.· is to Le consider ed in computing lO 
the degrees, and is in harmony with the langnage of Chief 
.Tnstice Beasley, above qnoted, for if propinquity or near- ,,_ 
ness of b1ood is not to be con sidered, then nuder the claim 
made in this case, a brother of Dr. Charles M. Gralrnm and 
a son of Robert L. Graham wonlil take e,1 nally property of 
which the last Edward Ennis Graham (No. 6) had died 
seized through two common ancestors or persons in which 
the common-bloocl of the ancient ancestor had been (z:iviclecl 
tw,ice in the younger ancestor. 

rrhe framers of this :Sixth section of the Statute ()f De:. 
-scent never could have intended: to so th6f<>i.1.gl1ly disregard 
the ancient and universal principle in regard to nertrness ~f 
bloo.d a:n.d~oLo.ne nearest.com men aneestm'-, as laicl-clown by· 
Chancellor Kent, in Vol. 4, (Gth Eu.,) ,near the end of sh.tr 
page 402, ,in which he ,srws: 

'~ The principle on which the rule is founded is, that cql-

20 

" htteral kind-i·ed· claimi •ng through the twarest ancestoi are 30 
"preferred to the collatera1s claiming through a common 
"an~estor ·-more ·re1note. _,.rhe claims o'f the nephew ·is · 
"through the intestate's father and of the uncle through 
"the i ntastate'aS grandfather." -

Again, at star page 406, Vol. 4 6th Ed.,) says: 
"rrhe American law of descent . does not go on tho prin-

" ciple of searching ont the first pnrchaser throngh the 
"mists of tho past generatious, except the estate be ancos- 40 
"trnl , and thou it -stop s at the last pw·cluuwr in the anccs-
" tral line. Its general object is to continue the estate in 
"the family of the intestate, and in effecting it to pay dne 
"regard to the claims of the snccessi ve branches of that 
"family, a1u( JJ1'ind,J_Jrtll,q to the loiul and prtrmnount claini 
'' ~f 1n·o1;i'.m1·ty of blood to tlte inte .•drrte. :, 



:·2d Washbmne on Re:tl Property, (2nd Eel.) page 409. sec. 
38, says: . 

. "To pro,re heir-ship in a collateral line, a party must 
·' show the descent of himself and of the person last seized 
"from some common ancestor, and the exhaustion .of all 
"tlze lines of descent which would hav~ the right to claim 

·" before h1111." 

See 2 Bhtckstone Com',s (Wen dell's Ed.) star page 226, 
iu which he says: 

"Though the common ancestors are not named in de-
" dnciug tile pedigree, yet the law :::till respects the~1 as 
"the foitntains of' inheritable bloo(l, aud therefore, in order 

,2o "to ascertain the collateral heir of John Stiles, it is first 
"necessary to recnr to his auce.::;tor in the fi:rst degree; "and 
"if. they hnve left auy other issne besides ,John, that issue 
" will be his heir. On default of such, we must ascend 
"one step higher to the ancestors in the second degree, :and 
"t,hen to those in the third, and fouxth, and ·so .·upwards 
"in in_finititrn, till some couple of a11cestors be found who 
"have other issue descendii~g from theri1 besides the decl•ased 
"in a parallel or collateral line. From these ancestors the 

49 

"heir of . Johll Stiles mnst derive his descent.. 
*· ·* * *.,.: "A kinsmim ofLtlre whol(\ blood is he that 

"is derived not only fronLthe same couple of ancestors, for 
"as every man's own blood is compounded of the blood of 
"his rc3pected ancestors, he only, is properly of tho whole 
"or entire blood with another who hath all tho same in-
" gredients in the composition of his blood that the other 
"hath." 

'Mr. Christian, in his note 35 to 2nd Blackstone's Com's, 
(Wendell's Ed.) page 225, says: 

"The editor coned ves that the trno and only way of as-
" certaining an heir-at-law in any line or branch is by the 
"repTesentrition of brothers or sisters in each genefation, 
"and that the introduction of the computations of ki1idred · 
"either by the canon or civil law into a treatise upon de'-
" scents may perplex and can never assist." * * * * 



n 
·" It is certain ' 'that a Great-gi·aridson ·-of the · fatli'er's 

~' brother will inherit before a son of the gnmdfMhe1·'~ 
.. " brotl-H:~r. Yet the latter ,is the 1iext r,ollrtterctl kiusnran ac-
·~' cor<fi1)g to both the canon and .civil law computation, ;for 
"the -former is in the fourth degree by the canon and , the 
"sixth:l>y the .µivil law, aud the _ latte1~is_jn the third .by me 
"ca11011 a11d the fifth by the civil law; bnt in the desGent of 
"real property, the former mnst be preferred." 

Grand-

father's 

Brother 

Son of 
Grand-

fatb,.er'a 
,, Brotl,:ler. 

. 

._ Person 

. dying 

seized. · 

It has n~ver been sncro·e.3ted by conrt or counsel in ·any of · 00 

our deJ1sions, that in New J erse.v a Grand Uncle inherits 
\vi th th ,e c~usin. 

10 
: I 
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Njxon's mg., (2 Ed.) title Orphans' Court, page 568, in 
a note enumerating the persons entitled to letters of ad-
ministration, says: 

"'rho next of kin are Children, Gnmdchildren, Parents, 
"Brothers, Sisters, Grandfather, Uncles, Aunts, Nephews, 
"Cousins, in tho order named." 
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rrhe counsel in their brief on the argument before the 
Vice-Chancellor saw fit to refer to 

Page 205 of 2 W end's Blackstone's Com's., 
as to the method of determining the degrees of kindred, 
and as to the common and civil law methods of computa-
tion. 

We think they would have been more enlightened upon 
the question at issue had they referred to star page 202 of 
2 Wencl. Blackstone, wherein he treats of title by descent, 
and defines consanguinity to be "vinculum JJersonarimi ab 
" eoclem clescenclentiwn, the connection or relation of per-
" sons descended from the same stock or conimon ancestor." 

10 

* * * * And after defining lineal consanguinity and 
who answers to that description, says at star page 204, 
"Collateral kindred answers to the same description. Col-

20 "lcdei·al relations agreeing with the lineal in this, that 
"they descend from the same stock or ancestor_; but dif-
" fering in this, that they do not descend one from the 
" other. Collateral kinsmen are such then, as lineally 
"spring from one ancl the same ancestor, who is the stirJ_Js 
"or root, the stirJJes, trunk; or common stock from whence 
"these relations are branched out. · As if John Stiles hath 
"two sons, who have each a numerous issue; both these 
"issue are lineally descended from J olrn Stiles as their 

30 "conwwn ancestor; and they are collateral kinsmen to each 
'' other, because tht\y are all descended from this comnwn 
"ancestor, and all have a portion of his blood in their 
"veins, which denominates them consanguineous. 

"We must be careful (he says) to remember that the 
"very being of collateral consanguinity consists in this cle-
" scent 1-_Jom one ancl the same common ancestor." 

Now,~ be "consanguineous" all must descend from 
one ancl the same common.1 ancestor. 

'l1he11 there remains but one other question to be deter- 40 

mined in this case, to wit: Who is to be that one and the 
same common ancestor? Is it Adam, Noah, Dr. Charles 
M. Graham or Charles M. Graham the second? 

For it is evident from this language that there cannot be 
two persons, one ancl the same. 

It does seem to us self evident, that under this defini-
tion, imtil all the clescencling line from Charles M. Graham 

"'flie second, is exhausted, none of the collateral clescenclants, 
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or line from Dr. Charles "M. Grn11am can l>e considered, or 
deilominated "consangitineous." 

If then, this is wbat is -understood by so eminent an 
authority as Sir Wm. Blackstone (and which we think is 
upheld by every elementary writer) to be the meaning of 
the term consanguinity, and colJateral consanguineous re]a-

10 tion, when applied to the very words of the statute of 
New Jersey, to-wit: "persons of equal degree of consan-
guinity to the person so seized." Who does it refer to? It 
can only mean first the descendants of the Grandfather 
Charles M. Graham, and if he left none, then the descend-
ants of the Great-grandfather Dr. Ulrnrles 1\1. Graham. 

20 

But on the pages following, to-wit: 206 and 207 of 2 
Wend, Black. Com's., in wbich is given the methods of 
computing degrees both by the civil and common law. 

Mr. Christian, in note 5 to star page 207, says: "The 
"difference of the computation by tho civil and canon 
"laws may be expressed shortly thus: The civilians take 
"the sum of the degrees in both lines to the conunon 
'' ancestor. The canonists take only the number in the 
"longest line. * * * * It is said (Mr. Christian con-
" tiirnes) that the canon law computation has been adopted 
"by the law ·of England, yet I do not know a single in-
" stance in which we have occasion to refer to it. But the 
"civil hws computation is of great importance in ascer-

3o "taining who are enti _tled to the administration and to 
"the distributive shares of the intestate's personal prop-
" erty. . 

And Mr. Christian here refers to page 515 of 2 Black. 
Com's. in which tho text treats of the statute of distribu-
tion, and u·nder which page appears the note cited by 
our adversaries before t.he Vice Chancellor as an authority 
to .show that Grand Uncles and Aunts and Cousins are in 
the same degree. 

4o Then at the beginning of star page 208 of 2 Wend, 
Blackstone's Com's., says: " The nature and degrees of 
"kindred, being thus in some measure explained, I shall 
"next proceed to lay down a series of rules or canons of 
"inheritance according to which estates are transmitted 
"from the ancestor to the heir." 

And to which Mr. Christian appends note No. 6 h1 the 
following language: "The student will do well to discard 
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"this explanation of the nature or degrees of kindred en-
" tirely from his recollection while reading what follows 
"upon the canons of descent which are not in the least 
"dependent upon, or illustrated by, the rules either of the 
"civil or of the canon law as to degrees of consanguimty. 
"This preliminary disquisition in fact should have pre-
.' ceded the chapter on the distribution of personal estate 
"and is entirely out of place here." 10 The counsel in their brief on the argument before the 
Vice Chancellor refer as an authority in this case to 
Thomas vs. Kitteriche, decided in 1749 and reported in 1 
Vesey Sen., 334 and 335. If they will refer to the 4th 
English Edition, published in 1818 by Belt, they will 
there find fL note in these words: 

' ' But in descents our law agrees with the canon and re-
" jects the civil law." 20 'l'his definition of consanguinity and consanguineous re-
lation, and that the lines of descendants of the first ances-
tor must be extinct before we resort to the one next higher, 
we take to be in harmony with the decision in 9 0. E. 
Green, as expressed at page 542, w:hen the court in giving 
construction to this 6th section, say: 

"The words ex vi termino1'ium excludes all those who do 
"not stand in the same degree of blood." And again, at 
page 544, say: "The provision is, that in a certain designated 30 "juncture where they are several persons all of equal degree 
" of consanguinity to the person dying seized, the said 
"lands, &c., shall descend and go to the srLid several per-
" sons of equal degree of consanguinity in equal parts. 'l'his 
"is a designatio personarimi and the persons describBd are 
"made ascertainable bv reference to the fact of their oc-
" mpying a place fo tlte same line in tlte gradation ~l de-
" scent from their mwestor." · 

40 





New Jersev State Ubrarv 
~·· " 

New J e rse J ~ourt of [r11ors & Ar reals 
JUNE TERM, 1882 

BETWEEN ) 
MARQUIS D. L GAINES, _ · 

And others, 
Appellants,\ Appeal f1:om 

AND cree overruhn,c; 
murrer. 

ANDREW J. SMITH, 
A11d others, 

Responde,nls. J 
I 

De-
De-

The following a.re the pleadings npon which tho decree 
overruling donmrror, and from which decree the appeal is 
taken. 

Bill filc·d NOY. 1, 1881, arnl is as follows: 

To the Ilonomb7e r:I1HEODORE RUNYON, Glwncellor of tl1e 
St.ate ~f _Yew Jersey. 

Hnmbly complaining show n11to yonr Honor your 
orators, Andrew J. Smith, Melvin S. Condit and }Jdmnncl 
D. Halsey, ,tll of tho Connt_,, of 11orri::;, an<l Stat'3 of New 
Jersey: 

rrhat on or abont rhc seventh Jay of July, eighteen hun-
tlro<l and sixty, one E<l.wanl :E1111is Graham. of the County 
01' Monmouth, in said State. heillg tho thir<l of that uame, 
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and being at that time an infant of the age of six years, 
departed this life intestate, seized and possessed of a cer-
tain tract of land situate in the township of Rockaway, in 
the County of Morris aforesaid, butted and bounded as 
follows: 

Beginning at the sixteenth corner of a tract of one hun-
10 drecl and twenty aud eighty-one hundredths acres, re-

turned to Lemuel Cobb on the eleventh day of July, seven-
teen hundred and ninety-nine, recorded in Book S. 12, 
page 291; from thence running on a course (first) North 
sixty-four degrees and thirty minutes East fifteen chains; 
thence (second) North twenty-two degrees East ten chains 
and sixty-five links; thence (third) South twenty-seven 
degrees East one chain and ninety links; thence (fourth) 

20 
North forty-six degrees East ten chains and seventy-links; 
thence (fifth) South seventy-six degrees East twelve chains; 
thence (sixth) North two degrees West three chains and 
eighty-two links; thence (seventh) North fifty-one degrees 
West three chains; thence ( eighth) North fifty-two degrees 
and thirty minutes East sixteen chains and twenty-fl ve 
links; thence (ninth) North fifty-six degrees West four 
chains; thence (tenth) North seventy seven degrees East 

• ten chains; thence (eleventh) North five chains; thence 
30 (twelfth) North thirty-three degrees West thirty-one chains 

and seventy links; thence (tlmteenth) South fifty-five de-
grees West seventy chains and thirty links; thence (four-
teenth) South thirty-three degrees East thirty-seven chains 
and seventy links to the place of beginning. 

40 

That said Edward Ennis Graham, the third, left him 
surviving no descendants, nor any brother or sister either 
of the whole or half blood, or the lescendants of any, hor 
a father, but left a mother, Sarah Jane Graham, who after-
wards intermarried with one Thomas Bell, jnnior, whose 
name she now bears. 'l'hat said Ed ward Ennis Grab am, 
the third, derived said land and premises by descent from 
his father, Rd ward Ennis Graham, being the second of that 
name, who died seized of the same intestate, on or about 
the third day of August, eighteen hundred and fifty-fl ve, and 
who acquired the same by devise from his ghmdfather, . 
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Doctor Charles Montrose Graham, of the city of New 
York. That the sole and only next of kindred of the said 
Edward Ennis Graham, the third, at the time of his · 
death in the year eighteen hundred and sixty, as aforesaid, 
were: (first,) one Ed ward Ennis Graham, the first of that 
name, of the city of Newbern and State of North Carolina, 
who was tho great uncle of said Edward Ennis Graham, 

10 
the third, being the son of Doctor Charles Montrose 
Graham, the testator above mentioned, and the brother of 
Charles Montrose Graham, the second; and, (second,) one 
Robert L. Graham, who was the son of Charles Montrose 
Graham, the thi'i_.d, (who was the son of Charles Montrose 
Graham, the second, and the brother of Ed ward Ennis 
Graham, the second,) and the first cousin of said Edward 
Ennis Graham, the third. 

That the said Edward Ennis Graham, the first, as great 20 

uncle, and the said Robert L. Graham, as first cousin, were 
in eq nal degree of consanguinity to said Ed ward Enuis 
Graham the third, and at the death of the latter, i;1 the 
year eighteen hundred and sixty, as aforesaid, the said 
lands above described descended to the said Robert L. 
Graham, and the said Edward Ennis Graham, the first, as 
tenants in common in equal shares, subject to the life estate 

30 
of the mother of said Edward Ennis Graham, the third, 
the said Sarah Jane Graham, now Sarah Jane Bell, in and 
to the same. 

'l'hat said Sarah Jane Bell, together with her said hus-
band, 'l'homas Bell, junior, sold and conveyed all her right 
title and interest in said premises t? one Andrew B. Cobb, 
of the County of Morris, by deed of bargain and sale, 
dated the eighth day of February, eighteen hundred and 

40 
sixty-seven, by virtue of which deed of conveyance the said 
Andrew B. Cobb became and was seized of an estate 
therein for the life of said Sarah Jane Bell. 

That the said Andrew B. Cobb departed this life on or 
about the thirty-first day of January, eighteen hundred and 
seventy-three, having first duly nrnde and published hJS 
h1st will and testament in writing in the presence of two 
witnesses, in such manner as to pass title to real estate in 



New Jorl:ley, i11 and by whieh said will he did among other 
things, devise said larn1 and premises to your orators, who 
by virtue thereof, became seized and possessed of said 
premises for the life of said Sarah Jane Bell. 

'rhat said Ed ward Ennis Graham, tho first, of Newbern, 
North Cn,rolina, departed this life on or about the eleventh 

10 day of March, eighteen hundred and sixty-four, having 
first duly made and published his last will and testament 
in writing, in the presence of two witnesses, in such man-
ner as to pass the title to real estate in New Jersey, in a_ncl 
by which will he did devise said land and premises to one 
Elizabeth McK. 0. Roberts, of Newbern, North Carolina, 
and afterwards, on the twentieth day of September, 
eighteen hundred and eighty-one, the said Elizabeth lVIcK. 

20 
C. Roberts, by deed of conveyance of that date, did grant 
aud convey all her right, title and interest in said land and 
premises to your orators. 

30 

That by the records of conveyances in the County of 
Morris, it appears tbat the said Robert L. Graham, on or 
about the twenty-fourth day of January, eighteen hundred 
and seventy-four; by deed of con reyance of that date, sold 
and conveyed nll his right, title and iuterest in said land 
and premises to one 1Harquis D. L. Gaines, of the County of 
lVIoiTis; that said Marquis D. L. G~dnes, on or about the 
tenth day of .February, eighteen hundred and seventy-four, 
by deed of conveyance of that datoJ did sell and convey to 
one Joseph H. Hiler, of said Cou11ty of _Morris, the one 
nndividecl one-third part of said land aud premises, and 
on the same day and year htRt aforesaid, the said Gaines, by 
deed of conveyance of that date, did sell and convey unto 
one Ed ward D. Ewen, of the city of New York, another 

40 equal undivided one-third part of said land and promises, 
and that the said Marquis D. L. Gaines, ou or about the six-
teenth day of Jnne, eighteen hundred and seventy-four, by 
deed (lf conveyance of that date, did sell and re-convey 
unto said Robed L. Graham, the eqnal nndi vided one-
fourth part of tho one-third part, being the one-twelfth 
part, of said land aud premises, and on tho same sixteenth 
day of June, eighteen hn11d1ed and Reventy-fonr, the said 
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Joseph H. Hiler, by deed of conveyance of like date, did 
sell and convey unto said Robert L. Graham, the equal 
undivided one-fourth part of the one-third part, being the 
one tw.e]fth part thereof. 

rl'hat the said several conveyances in this parugntph men-
tioned appear to have been made npon the basis of the Eaid 
Robert L. Graham being at first the owner of the whole of 

10 
the title to said ]and and premises, instead of an equal 
undivided one-half thereof; and what may be the effect 
and result of such conveyances upon the qnantnm of the 
estate in said land and premises held by the said Gr.ines, 
Hiler, Ewen and Robert L. Gniliam respectively, your ora-
tors are not ad vised. 

That said Ed ward D. Ewen departed this life on or abont 
tho day of , eighteen hundred and 

20 
seventy , having first duly made and published his 
last will and testament in writing, in such manner as to 
pass the title to real estate, in and by which will he did 
an thorize and empower his executors therein named to sell 
and dispose of the residue of his cstnte, incl nding bis 
right, title and interest in said lands and premirns, and out 
of the proceeds thereof to invest the sum of ton thousand 
dollars for the benefit of his Aunt Harriet Ewen during 

30 
her life, and at her death to pay and divide the said sum of 
ten thousand dollars to and among his nephews and 1iieces, 
namely: Lewis T. Ewen, A.rthur Ewen, Eugene Ewen and 
Isabella Ewen, and to divide the residue of said proceeds 
into two parts, and invest the same, and to appropriate the 
interest of the one-half thereof to the support and mainte-
nance of one William 0. Ewen duriug his life, and at his 
death to pay the said one-half part to one Lewis rr. Ewen, 

40 and to pay the interest of the other one-half part to one Aus-
tin D. Ewen dnring his ]ifetimo, and at his death to p:ty oYer 
and divide the same to and among his nephews and nieces, 
Arthur Ewen, Engene }1jwen a11d Isabella Ewen; and did 
appoint Anstin D. Ewen and Hiram B. Bh~uvelt, of the city 
of New York, executors thereof. 

rrlrnt your orators are the owners of an estate for the life 
of said Sarnh Jane Bell, in the whole of said lands alld 
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premises, and are the owners of the equal nnclivided one-
half part of the title thereof in remainder after the death 
of s~Lid Sarah Jane Bell, and the said Joseph H. Hiler, 
Robert L. Graham, Marquis D. L. Gaines, the saitl Austin 
D. Ewen and Hiram B. Blauvelt, as executors of the last w.ill 
and testament of Edward D. Ewen, the said Harriet S. 

10 Ewen, William 0. Ewen, Austin D. 1'Jwen, Lewis 'r. Ewen, 
Arthur Ewen, Eugene Ewen and Isabella Ewen, beneficia-
ries under the wills of said Edward D. Ewen, are the own-
ers of the other one equal undivided one--lrnlf part of the 
title thereto in remainder after the death of said Sarah 
Jane Bell. 

'l1hat on or about the twenty-fourth day of January, 
eighteen hundred and seventy-four, the said Marquis D. 

20 L. Gaines executed a mortgage bn the same premises to 
the said Robert L. Graham, to sectue the sum of seven 
hundred and fifty dollars, or some other sum. 

That on or about the sixteenth day of October, eighteen 
hu11clred and seventy-nine, as your orators have been in-
formed and believe, Daniel M. Lyon and William II. Lyon 
recovered a judgment against said Joseph H. Hiler in the 
Circuit Court of Morris County, for the sum of four hun-

30 dred and forty-eight dollars and t-wenty-two cents or some 
other sum, by virtue of which judgment the said Daniel 
M. Lyon and William H. Lyon claim to have some lien 
upon the said undivided share of the said Joseph H. Hiler. 

That there are large deposits of iron ore upon said prem-
ises, some veins of which were opened and worked before 
the death of said Edward Ennis Graham, the third, and 
your orators believe there are also large deposits thereon 

40 
which were not so worked, and the question how far and 
to what extent your orators as tenants for the life of said 
Sarah Jane Bell are entitled to work said veins of ore, is 
in dispute be.tween your orators and the persons above-
named who own or are interested in the one-half part 
thereof, which descended as above stated to said Robert 
L. Graham, and while it has been decided by this Court · 
that your ·orators are entitled to work all minfs and veins 
which were opened and worked before said life estate com-
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menced, yet the question still remains undecided which 
particular mines and workings were so opened, and your 
orators will be subject to many difficulties and dangers in 
prosecuting mining operations in the old workings, and 
cannot at all open or work · any new veins. 

Your orators, therefore, are desirous that a partition and 
division of said lands and premises may be made between 

10 your orators and the several persons above named, who 
now own or are interested in the said one undivided one-half 
part thereof, which descended as aforesaid from said Ed-
ward Ennis Graham, the third, to said Robert L. Graham, 
according to their several and respective interests therein; 
your orators desiring to occupy and enjoy as joint tenants 
tho· one-half-part of said land and premises in severalty, and 
not desiring any subdivision of said one half-part among 

20 themsel vcs; or in case ( as your orators believe and aver the 
fact to be) the said lands and premises cannot be divided 
among t.he owners thereof without great prejudice to their _ 
interests, then that the same may be sold and the proceeds 
thereof divided among your orators and the said other per-
sons so interested therein, according to their several and 
respccti ve interests th ere in. 

But your orators are advised that no valid or effectual 30 partition, di vision or sale of the said premises, can be ef-
fected without the aid and interposition of some compe-
tent court; and that this Honorable Court has full and 
competent jurisdiction in the premises. 

In consideration whereof, and to the end that the said 
Marquis D. L. Gaines, Robert L. Graham and Joseph H. 
Hiler, the said Austin D. Ewen and Hiram B. Blauvelt, 
executors as aforesaid, the said HmTiet S. Ewen, William 

40 0. Ewen, Austin D. Ewen, ·Lewis T. Ewen, Arthnr Ewen, 
Eugene Ewen and Isabella Ewen, and the said Daniel M. 
Lyon and William H. Lyon, may full, true, direct and 
perfect answer make, but not under oath, answer under 
oath being hereby waived, to all and singular, the charges 
and matters afores:1id, as fully and particularly, as if the 
same were hereagui n repeated, and they thereunto partic-
ularly interrogated, and that a fair partition and divi-
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sion of the above -described prem ises may Le made ac-
cording to the course and pnwtice of this Court, if the 
same be practicable and co1Jsiste11t with the rights of all the 
parties interested therein, among your orators and other 
persons, en tit1ed to shares of the sttid premises, accorcling 
to their respective rights and i-nterests therein; and in case 

10 such partition and division in fact of the said premises shall 
he found to he impracticable, or if it shonld appear that 
the same cannot be made without great prejudice to the 
owners of the said pi·emises, then that the said tract of 
land and premises may he decreed by this Honorable Court 
to he sold, and the proceeds thereof, after paying the costs 
and charges of this suit, divided among your orators and 
the several parties interested therein according to their ro-

20 spec ti ve rights, shares and interests. 
May it please your Honor to grant unto your orators the 

State's writ of subpama to be directetl to the said defend-
ants above named, commanding them and each of them, at 
a certain day and under a certain pena l ty therein to be ex 
pressed, personally to be and appear before your Honor in 
this Honorable Court, then and there to answer the prem-
ises and to stand to and abide and perform such decree 

30 
therein as to your Honor shall seem meet. 

And your orators will ever pray, &c. 

40 
A true copy. 

PI'rNEY & YOUNGBLOOD, 
SoliC'itors of Oomplt's. 

H. C. PrrNEY, 
Of Oorunsel. 

G. S. DURYEE, Clerk . 
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The following is tho Demurrer filed to the said bill. 

Demurrer filed Jan.nary , 1881. 

\ 

BETWEEN I 
ANDREW J. SMITH, 
MELVIN S. CONDIT, and 

EDMUND D. HALSEY, 
( 

MARQUIS D. ~~DG:::::::nants, (Dem,trrer. 

and others, 
Dfjenclanfs. I 

The demurrer of Marquis D. L. Gaines, Robert L. 

20 

30 

Graham, Joseph H. Hiler, Austin D. Ewen and Hiram B. 
Blauvelt, executors of Edward D. Ewen, Haniet S. Ewen, 
William 0. Ewen, Austin D. Ewen, Lewis 'r. Ewen and 
Isabella Ewen, to_ the bill of complaint of Andrew J. · 
Smith, Melvin S. Condit and Edmund D. Halsey, com-

p)ainants. 
'l'lie clefencfants, by protestation, not confessing or ac- 40 

lrnowleclging all or a,ny of the matters and things in the said 
complainants' bill mentioned to be true in such manner and 
form :.~s the same are therei 11 nncl thereby set forth iw<l ~Ll-
leged, say that they are ad vised by their cou ns<!l that the 
complainants' said bill is in snfficient, and to wliich, by tho 
rules of this Honornhle Con rt, these defendants ongh h10t to 
Le compelled to nnswor; aml for canse of demurrer thrrenn-
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to, these defenda ,nts show that it appears by the said bill, · 
and from tho facts therein stated and alleged, that the said 
complainants have no such interest or title in the said 
land and premises in the said bill particularly described, 
and of which partition is sought, to entitle them to any 
partition thereof; that the said Edward Ennis Graham, 

10 the first, as great unde of the said Edward Ennis Graham, 
the third, was not as Leing of equal degree of consan-

20 

. guinity with the said Robert L. Graham, the first cousin 
of the said Edward Ennis Graham, the third, entitled as 
tenant in common to an equal share with the said Robert 
L. Graham, of the said estate, in the said land and premises 
of which the said Edward Ennis Graham died so seized, as in 
and by the said bj]] alleged; but on the contrary, tl~ese de-
fendants aver and say, that upon the facts in the said 
bill alleged and set forth, the said land and premises in 
the said biU mentioned and of ·which partition is sought, 
upon the death of said Edward Ennis Graham, the third, 
descended to the said Robert L. Graham as the sole person 
next of consanguinity, to the said Edward Ennis Graham, 
the third. And these defendants further say, that upon 
the facts stated in the said bill, the said complainants are 
not in any nrnnner interested or concerned in the said 

30 lands and premises by reason of any title by them derived 
from or through the said Ed ward Ennis Graham, the third. 

And for further cause of demurrer, these defendants 
show that the said complainants have n·ot, by their said bill, 
shown any sufficient matter of equity to eutitle them to the 
relief sought in and by their said bill against these defen-
dants, and therefore, for the said · causes and for other 
errors, defects and imperfections in the said bill these de-

4o fendants demur thereto, and demand the judgment of this 
Court, whether they should make any answer to the said 
bill, and pray to be hence dismissed with costs. 

B. WILLIAMSON, 
8olidtor. 

t 
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STATE OF NE,v YORK } 
CITY AND CouNTY OF NEw Yo~K, 88• 

Robert L. Graham, Joseph H. Hiler, Austin D. Ewen 
and Hiram B. Blauvelt, executors, &c., of Edward D. 
Ewen, deceased, and the said Austin D. Ewen, indi-
vidually, and as the agent of Marquis D. L. Gaines, Wil-
Jiam 0. Ewen, Harriet S. Ewen, Lewis T. Ewen and Isa- 10 Lella Ewen, defendants i1amed in the foregoing demurrer, 
being severally duly sworn each for him self, or as agent, 
says that the said demurrer is not interposed for the purpose 
of delay, but in good faith. 

ROBER'r L. GRAHAM, 
JOSEPH II. HILER, 
Ausr:rm D. EWEN, 
H.B. BLAUVELT. 

Subscribed and sworn to before me, this 10th day of 20 
December, A. D., 1881. 

WILLIAM T. GRAFF, 
Notary P1.t blic, N. Y. Co. 

I have examined and perused the comphinant's bill in 
the above snit, a:1d certify t~rnt the said demurrer is well 
founded in point of Jaw. 

B. WILLIAMSON, 
Of Counsel. 

The order overrnling Demurrer was filed 

Appeal taken 

Petition and Appeal and Answer are in ordinary form. 

Petition Filed 

Answer Filed 

30 

40 
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ANDREW J. SMITH, 

And others, 
vs. 

MARQUIS D. L. GAINES, \ 
And others, l 

I 
Opinion of Van Fleet, Vice Chancellor, filed March 1, 

1882. 

ARGUED ON BILL AND DEMURRER. 
Mr. B. WILLIAMSON, for Demurrants. 
Mr. H. C. PI'I1N]j}Y and Mr. BARKER GUMMERE, 

for Complainant s. 
VAN FLEET, V. C . 

. Thi s is a suit for partition. The bill is filed by a gre_at 
uncle against a first cousin. The bill proceeds upon the 
theory that the parties to the snit were of equal degree of 
consanguinity to the person last seized of the lands sought · 

· to be divjded, and that in conseq nence of his dying intes-3-0 
tate without leaving nearer kindred, the lands, by force of 
the sixth section of our statnte directing the descent of 
real estate, descended to them as tenants in common i11 
ecprnl parts. · 

To this l>ill the defendant hm; interposed a demurrer, 
denying that the complainant stands in equal degree of 
consanguinity with him to the person last seized~ Etn·d-dai'n1-

40 ing that he alone is tho next or nearest collu,teral kindred 
of the per son last seized, and as Sl1ch is entitled to the 
whole of the inheritance. rrlie question thus raised, it 
will be perceived, is one simply involving an inquiry as to 
whether tho litigants are of equal degree of consanguinity 
to the person last seized. 

'l'h e fact that th e whole inheJ".itance mnst go to n, single 
irnl iviclnal if t-he defendant's cbim is fonud to be t rn o, wi1l 

L 
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not prevent him from succeeding to the whole; for though 
this section in its literal stmcture, makes provision only 
for inheritance by "several persons all of equal degree of 
consanguinity," and declares that they shall take "as 
tenants in common in equal parts," yet it has been con-
strued to define the right of inheritance of ~1 single indi-
vidual, as well as that of several persons or a class. 

rrhe plain design of the section has been declared to be, 10 
to give the estate to the nearest collateral kindred, if there 
be more than one survivor in that class, then to such sur-
vivors equally; if but one survivor, to that one wholly. 

Tay lor vs. Bray, 3 Vr., 188 

Nor, on the other hand, is the great uncle to be pre-
cluded from succeeding to the inheritance, because, in 

20 order to reach him, the inheritance must ascend. The 
first canon of descent declares that inheritance shall never 
lineally ascend. 

This canon, although · modified by statute so as to let in 
the father and also the mother to a limited extent, in cer-
tain designated junctures, is still in force in this State. 
Bray vs. Taylor, 7 Vr., 415. But it simply excludes lineal 
ancestors, not collateral kindred. Littleton says: "If there 

30 be father and son, and the father hath a brother that is 
uucle to the son, and the E:on purchase fand in fee simple, 
and di<:l without issue, living his father, the uncle shall 
have the land as heir to the son, and not the father, yet 
the father is nearer of blood· but it is a maxim in law that 
inheritance may lineally descend, but not lineally ascend." 

l Colee on Litt., § 3, 10 0. 

The question in dispute between the parties seems to me 
to be entirely free from the least difficulty. It has been 
authoritatively settled in this State, that the civil law 
method of computing degrees of consanguinity is the one 
that must be adopted in ascertaining who are entitled to 
take land under this section of the statute. 

Schenck vs. Vail, 9 G. E. Gr., 538. 

40 
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By this method yon count upward from either of the 
per sons related, to the common ance stor, and then down-
ward again to the other, reckoning a <legree for each person, 
both ascending and descending. 

2 Black Com,., 207. 1 Wms. on E xrs. , (6 Ani. Ed.,) 421. 
Bingham on Descent, 299. 4 Kent's Com, 412. 

10 Computed by this rule each of the claimants here is re-
lated to the person last seized in the fourth degree. 

To illustrate: 'l1o ascertain the degree of relationship of 
the propositus to his first cousin, we count from the 
propositus up to his father, one degree; then from his 
fatfier to the common ancestor, which is his grandfather, 
two; then down from his grandfather to his uncle, three; 
and from his uncle to his cousin, four. They are related 

20 in the fourth degree. 
A like computation will give the degree of consan-

guinity existing between the propositus and his great uncle. 
From the proposit-u.s up to his _father is one degree; froni 
his father up to his grandfather is two; and from his 
granq.father up to his great-grandfather, who in this com-
putation is the common ancestor, is three; and then de-
scending, from his great-grandfather to his great-uncle is 

30 four. They too are related in the fourth degree. 
Other examples showing how degrees are computed by 

the rule of the civil law will be found given in 1 Wms. on 
E xrs, (6 Am ,. Ed.,) 421, and in 3 Wms. on E xrs., 2,069, 
whern a table is given showing computations extending to 
tho sixth degree. 

Chief Justice Beasl0y, in Taylor vs. Bray, 3 Vr ., 185, 
announced as a proposition which to his mind was free 

40 from all reasonable doubt, that under this section of the 
statute, uncles and aunts would take before, and in exclu-
sion of cousins. The reason is evident-an uncle or aunt 
is related in the third degree, while a cousin stands one 
degree more remote. Mr. Christian, in note 58 to 2, 
Black Com., ( Wendell's Ed.,) 516, says: "If the next of 

. kin of an intestate are great-uncles or aunts, first cousins 
and great nephews or nieces, they all being related in the 
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fonrth degree, (by the civil law method of computation) 
will each be admitted to equal distributive share of his 
personal property." 

But this is not a question to be solved by argument or 
authorities. The rnle by which degrees of consanguinity 
are to be computed, in ascertaining upon whom the Ja-w, 
as prescribed by this section, casts the inheritance_, having 10 
been authoritatively settled and defined by the Court of 
last resort, the duty of subordinate tribunals is fully per-
formed ·when they simply make a calculation in accordance 
with such rule and pronounce judgment in conformity to 
the result thus ascertained. 

1'he demurrer is overruled with costs. 

20 
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