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New Jersey ¡^To wit.
^  a__ v 7 he State o f  N ew  Jersey to the

f  V  C h ief Justice, and other Justices o f
L.S. r our Supreme Court o f  Judicature.

* * G reetin g :

F o r as m uch as in the records and proceedings and 
also in  the g iv in g  of the ju d gm en t in a p lain t w hich 
was in our said Suprem e Court, before you, between 
John Palm ateer and A m os Palm ateer, p laintiffs and 
G eorge N . R obinson trad in g  as James B e g g s  &  C o m -20 
pany, defendant, on a w rit of error issued out of our 
said Suprem e Court, to the Judges of our In ferior 
C ou rt o f Com m on Pleas, in and for the C o u n ty  o f 
M onm outh, directed, as is said, m anifest error has in ­
tervened to the great dam age of the said John P a l­
m ateer and A m os Palm ateer, p la in tiffs, as afore­
said, as t>y th eir com plaint we are inform ed, we 
being w illin g  th at the error, if a n y  there be, should  
in due m anner be corrected, and fu ll and speedy 
ju stice be done to the parties aforesaid, in th is 3 °  
behalf, do com m and th at if ju d gm en t be there­
upon given  then you send d istin ctly  and openly, 
under yo u r seals, the records and proceedings 
and p lain t aforesaid, w ith  a ll th in gs tou ch in g  
and con cern ing the same, to our C ou rt of K rrors 
and A p p eals, before th e Judges thereof, on the 
F irs t  d ay  of A p ril, n ext, and th is w rit, and th at the 
records and proceedings aforesaid b e in g  inspected, 
we m ay cause to be fu rth er done thereupon w h at of 
r ig h t and according to law  o u g h t to be done. 40
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W I T N E S S  our C hancellor and President Judge 
of our said Court o f E rrors and A ppeals, at Trenton, 
the seventeenth day o f M arch, in the year eighteen 
hundred and ninety-seven.

H E N R Y  C. K E L S E Y ,  Clerk. 
H A W K I N S  &  D U R A N D , Attorneys.

T h e  answer of W I L L I A M  J. M A G IE , C h ief 
io  Justice, w ithin named.

T h e  record and proceedings o f the plea, whereof 
mention is w ithin named, w ith all th in gs concerning 
the same, to the Court of E rrors and A ppeals in the 
last resort, in all causes w ithin specified, at the day 
and place w ithin contained, I certify  in a certain 
schedule to this w rit annexed, as I  am w ithin 
commanded.

W I L L I A M  J. M A G IE , C hief Justice.

20

30

40



JOHN PALM ATEER 
AN D  AMOS PALM ATEER, 

P laintiffs in E rror. 
vs.

GEORGE N. ROBINSON,l
(trading as B eggs &  Co.)

Defendant in E rror.

O n  W r i t  o f  E r r o r .

i o

H A W K I N S  &  D U R A N D ,

Attorney's fo r  Plaintiff's in E rror.

H E I S L E Y  &  M O R R IS ,

Attorneys fo r  Defendant in E rror.

- ----------------  2 0

DECLARATION.
I N F E R I O R  C O U R T  O F  C O M M O N  P L E A S  

O F  M O N M O U T H  C O U N T Y .

O f the twenty-second day o f  October in the yea r  o f  
Our Lord , eighteen hundred and ninety-four.

M o n m o u t h , C o u n t y , s s .

A m os Palm ateer and John Palm ateer, the de­
fendants in this suit, were summoned to answer unto 
G eorge N . Robinson, trading as James B eggs &  Co., 3 °  
in an action of tort, and thereupon said G eorge N. 
Robinson, trading as aforesaid, b y  H eisley  &  M orris, 
his attorneys, com plain for that whereas said plaintiff 
heretofore, to w i t : on the fifth day of October, e igh ­
teen hundred and ninety-four at L o n g  Branch, to wit: 
at Freehold, aforesaid, was la w fu lly  possessed as of 
hU own property, of a certain boiler, m achinery and

goods and chattels, to w it :
O ne (i)  horizontal tubular steam boiler, 60 in. 

diameter, containing eighty-two (82) tubes each 3 in. 40
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diam eter b y  16 feet lo n g ; shell of boiler 11-32 in. th ick  
and heads o f boiler 7-16 in. th ick  of homogeneous 
open-hearth flange steel plate. M anhole in  top o f 
boiler, handhole in each head of boiler below the tubes. 
T w o lu gs  on each side of boiler. Cast-iron neck on 
top o f boiler for 4-in. pipe. N uts for feed and surface 
blow-off, and inside pipes for same. B oiler also fitted 
w ith low water detector and alarm . B oiler right-hand 
(if set in a battery w ith flush front and ailchors) oval 

10 flue plate fitted w ith damper, fig. D  sm oke connection, 
for one boiler on ly— but large enough in diameter to 
accommodate two o f same size, and extend 3 ft. be­
yond side w all to the right, said w all not to be more 
than 24 in. t h ic k ; ash door and frame, plates and 
rollers. M cC lave patent grate bars 60 in. wide b y  66- 
in. deep, and M cC lave argand steam .blower, buck- 
stays and tie rods, rear L  bar, safety valve, gau ge 
cocks, steam and water gauges, blow-off cock and 
valve, check and stop valves, 6 in. w histle and in- 

2°jecto r. A lso
O n e ( i )  5 ^  in. x  3 %  in. x  5 in. duplex 

steam pump. A lso
O ne (1) No. 6 Standard feed-water heater. A lso
O ne (1) No. 7 left-hand stationery engine, hav­

in g  cylinder 18 in. diam eter x  22 in. len gth  o f stroke; 
speeded to run about 90 revolutions per minute,-—  
w ith balanced band w heel 60 in. diameter x  24 in. face, 
automatic-stop G ardner governor, throttle valve, lu ­
bricator, oil cups and cylin d er drip valves.

3 °  M ain d riv in g belt connecting engine w ith main
shaft. O ne governor belt. P ack in g  for engine. P ack , 
in g  for pump. B elt lacing. E x h a u st pipe for heater 
to atmosphere, w ith connection to m ain building, with 
back pressure valve. M ain steam pipe from engine 
to boiler, in clu d in g stop valve. Pipe and valve for 
w histle. O u tlet left in m ain steam pipe for another 
boiler. Feed pipe .from heater to boiler, also from 
injector to boiler. Steam  pipe from pum p to injector. 
E x h a u st pipe from pump. Surface blow-off pipe with 

40 valve. Bottom  blow-off pipe with p lu g  cock. Suction
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for injector. Suction pipe from w ell to pump, w ith 
foot valve and stop valve. Suction and delivery pipe 
from pump to tank, with va lve  and strainer. Feed 
pipe from pump to heater. Surface and bottom blow- 
off pipes from heater.

A n d  bein g so possessed’the said plaintiff after­
wards to-wit: on the day and year above mentioned 
at L o n g  B ranch, to -w it: at Freehold aforesaid, casu­
ally  lost said boiler, m achinery, goods and chattels 
out of his possession and the same afterwards, to-w it: 10 
on the day and year last aforesaid at L o n g  Branch, 
to-w it: at Freehold aforesaid, came to the possession 
of the said defendants b y  finding. Y e t  .the said de­
fendants well know ing the said boiler, m achinery, 
goods and chattels to be the property of said plaintiff, 
and of the righ t to belong and appertain to him , but 
contriving and fraudulen tly intending craftily  and 
subtly to deceive and defraud the said plaintiff in  this 
behalf hath not as y e t delivered the said boiler, ma­
chinery, goods and chattels or an y or either of them, 20 
or an y part thereof to the said plaintiff, although often 
requested so to do, and have refused so to do.

Afterw ards, to-wit, on the day and year last 
aforesaid at L o n g  Branch, to-wit, at Freehold afore­
said, converted and disposed of the said boiler, ma­
chinery, goods and chattels to their own use to the 
damage o f the said plaintiff S E V E N  T H O U S A N D  
D O L L A R S , and therefore he brings h is suit, & c.

H E I S L E Y  &  M O R R IS ,
Attorneys fo r  Plaintiff. 3 °

Plea of general issue filed b y  defendants.

40



Court of Common Pleas.
SUPREME COURT ISSUES.

J A M B S  B B G G S  &  C O . ) b e f o r e

( J. Clarence Conover, P. J.
| and

J O H N  P A L M A T E E R , et al.\ Associate Judges.

Freehold, N . J., Jan u ary 9th, 1895.

Plaintiff's counsel offers in evidence the original 
contract, dated the yth day o f  June, 1893, ntade by John  
A . Palmateer and A m os Palmateer to Leopold J . 
Lipman and A lexander Taylor; “ M arked N o. 1 fo r  
identification. ’ ’

A lso offers in evidence a paper bearing date August 
3 1 st , 1893 , made by the defendants to the N ew  Jersey 
M ill  and Lum ber Company; ilM arked  N o. 2 fo r  iden- 

20 tificationP
G E O R G E  N . R O B I N S O N , called  on b eh alf of 

the plaintiff, b e in g  d u ly  sw orn testified as fo llo w s :
B y  M r . H eisley ,
Ques. Y o u  are the p lain tiff in th is case? A ns. 

Y e s  sir.
Q. W h ere  is y o u r residen ce? A .  In  B ro o k lyn .
Q . W h a t is yo u r business? A .  A  M achinist, 

en gin es and boilers.
Q. W h e re  is y o u r place of busin ess ? A .  N o. 9 

3 ° D e y  Street, N ew  Y o r k  C ity .
A .  D id  you  p erso n a lly  conduct the negotiations 

for sale o f m ach in ery, a boiler and so on, w ith the 
N ew  Jersey M ill and L u m b er C om p an y of L o n g  
Branch ? A .  In  connection w ith  m y  salesm an.

Q. I  show  yo u  a paper dated O ctober 4th, 1893. 
and a sk  i f  you know  w hose sign atu re  Jam es B eggs-—

O bjected to.
The Court. Is  there a su b scrib in g  w itness.
M r . Heisley. Y e s.
B y  the Court. W h e re  is th e su b scrib in g  w itness?40
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A .  H e  is not h e r e ; he is in  N ew  Y o rk . I  saw 

him  sig n  i t ; I do not know  w here he is in  fact.
Q. D o yo u  kn ow  w h ether he is w ith in  th e  State 

of N ew  Jersey ?
A .  I do not.
H A L C Y O N  M. C L O S E , called  on b eh alf of the 

plaintiff, b e in g  d u ly  sw orn, testified as follow s :
B y  M r . Heisley.
O. Y o u  are a m em ber of the bar of the S tate  of»  ■ io

N ew  Y o r k ?  A .  I am.
Q. D o yo u  know  a person b y  th e nam e of A . L . 

H enthorn ? A .  Y e s .
Q. W h a t is h is  business ? A .  H e  is a la w y e r; 

he was in  m y em p loy as m y  c lerk  for about e ig h t 
years ; he lives at 19 P a rk  P lace, N ew  Y o r k  C ity .

Q. Is  th at h is residen ce? A .  Y e s  s ir ;  I had an 
office in  the sam e b u ild in g  for years.

B y  M r . A rro w  smith.
Q. W h e n  you  say  th at is his residence, yo u  

mean h is place of b u sin ess?  A . H is  residence i s 20 
th e re ; h is fath er is the jan itor of th at b u ild in g .

Q. D o yon know  w hether he lives  there ? A .

No. sir.
Q. H ow  recen tly  h ave yo n  seen him  th ere ? A .

I could not say ; I have seen him  there v e ry  often.
Q. H ow  recen tly , I asked  you  ? A .  I  could not 

say ; three or fou r m onths.
Q. T h en  yon  do not know  of yo u r own know ­

ledge ; w ith in  three or four m onths.
Q. D o you kn ow  of yo u r own kn ow led ge w h ether 3 °  

he was there or n ot? A .  No. sir, I  do not.
Q. Y o u  are th e N ew  Y o r k  counsel for the p lain ­

tiff ? A .  Y e s .
Q. H a ve  you  m ade a n y  attem pt to tr y  to g e t 

him  here ? A .  N ot the least.
B r . M r . Heisley.
Q. A re  yo u  fam iliar w ith  Mr„ H en th o rn ’s s ign a­

ture ?
O bjected  to as incom petent to prove th e  hand­

w ritin g  o f th e su b scrib in g  w itness in  th is  m anner. 40
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O bjection overruled. E xception  b y  defendant.
A .  I am.
Q. Y o n  have seen him  w rite frequently ? A .  

Y es, a thousand times.
Q. I ask you  i f  you know  whose signature the 

name of A . L . H enthorn is, opposite the name James 
B eggs &  Co., on the instrum ent dated O ctober 4th, 
1893 ? A .  I t  is the signature of A . L . H enthorn, a 
form er clerk  in  m y law  office in  N ew  Y o rk  C ity .

Q. I  ask  you the same question as to the paper 
dated the 5th of December, 1893.

Sam e objection, ru lin g  and exception.
A .  M r. H en thorn ’s signature does not appear 

upon this paper. M r. B e lls  is present in  court.
H E N R Y  B. E E L L S , called on behalf of the 

plaintiff, being d u ly  sworn, testified as follow s :
M r. Heisley.
Q. W h ere  do you reside ? A .  Jersey C ity .
Q. I  show yon a paper dated the 5th o f Decem-

2°b e r , 1893, and ask  yon  if you know  whose signature 
is affixed directly under the words “ in the presence 
o f? ”  A .  I do.

Q. W hose is it ? A .  H en ry  B. E ells.
Q. A s  to whose signature were you a w itness ? 

A .  I was a witness to those signatures ; it was signed 
in James B e g g s ’ office.

Q. W ere  you a w itness to the signature N. J. 
M ill &  L um ber Co., J. Conneen president ? A .  I  was.

G E O R G E  N . R O B IN S O N , resum ed the stand.
3 °  B y  M r. Heisley.

Q. In  w hat nam e do you trade in the city  of New  
Y o r k ?  A .  U nder the name of James B eggs &  Co.

Q. W h a t is the object of you r trading that w ay? 
A .  I was a partner of the firm of M r. B eggs and M r. 
B eggs died—

W itn ess withdrawn.
T H O M A S  P. F A Y ,  called on behalf of the plain­

tiff, being d u ly  sworn, testified as follow s :
B y  M r . Heisley.

4 ° Q. Y o u  are an attorney at law  of this State ? A .
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I am.
Q. I  show you a paper dated the £th D ecem ­

ber, 1893, and ask  »f you witnessed the signature of 
that paper ? A .  T h a t is m y signature to it. «

Q. D id  you w itness it or not ? A .  Y e s  sir.
Q. I  also show you a certificate of acknow ledg­

m ent? A .  I took th at acknow ledgm ent.
Q. O f M r. Conneen’s ; is that your signature as 

a M aster in Chancery, to that certificate ? A .  Y e s  sir. iq

Q. W h at signature 'did you w itness ? A . M r. 
James Conneen’s, m y reco llectio n ; James Conneen, 
president of the N ew  Jersey M ill &  Dum ber Com pany 
brought this to m y office and asked me to w itness it 
and take his acknowledgm ent.

Q. Y o u  saw him  w rite h is nam e? A .  Y e s  sir.
Q. Y o u  did not w itness the other one? A .  N o 

sir.
B y  M r. Arrowsmith.
Q. I understand you to say that M r. Conneen ^  

brought that to your office and he signed it as presi­
dent of the N ew  Jersey M ill &  L um ber Com pany, in  
you r presence, alone ? A .  Y e s  sir.

Q. T h e n  it was not signed in N ew  Y o rk , in  the 
presence of M r. E e lls?  A .  N o sir; it was not.

Q. M r. E e lls ’s nam e appears here as a subscrib­
in g  witness to these signatures^ and I ask you this > 
m ight it not be the fact that the paper was signed by 
Mr. Conneen, not in you r presence, but that he came 
to your office and acknow ledged the signature to be 
his and got you to take his acknow ledgm ent on the

n ext sheet ?
O bjected to.
Q. W h a t is you r explanation of that? A .  M y 

recollection is that M r. Conneen brought the paper to 
m y office and signed it there and I took his acknow ­
le d g m e n t; he brought the paper in the office and 
signed it in m y presence and asked me to take his 
acknow ledgm ent and there was no one present in  the 
office, if m y m em ory serves me right, except M r. Con­
neen and m yself. 4o
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Q. Y o u  say  that is you r recollection as a m atter 
o f fact ? would you  say  that you are positive of it or 
not ?

O bjected to. Objection sustained.
Q. A re  you positive that M r. Conneen rea lly  

signed the paper in yo u r presence or is it sim ply 
your im pression? A .  M y previous answer to that is 
to the best of m y recollection. M r. Conneen signed 
the paper in m y presence and requested me to wit- 

10 ness it and take his acknowledgm ent.
G E O R G E  B. R O B IN S O N , resum ed the stand.
B y  M r. Heisley.
Q. Y o u  were about answ ering w hat you r object 

was, in trading under the name that you do ? A .  I 
was a partner of the firm of Mr. B eggs, and Mr. B eggs 
died and I continued the name ; I believe I consulted 
m y attorneys.

Q. Pursuant to these agreem ents w hich I have 
shown you, did you furnish  the m aterial, engine, 

20 boiler and so on, therein mentioned, to the N ew  
Jersey M ill &  Lum ber Co.? A .  Y e s  sir.

O. W h ere did the sale take place ? A .  In  New  
Y o rk .

Q. W h ere was the delivery of the goods ? A .  
A s per contract, Pier 4, N orth R iver.

Q. T h a t is referred to in the contract ? A .  Y e s  
sir.

Cross exam ination waived.
JO H N  P A L M A T E E R , called on behalf of the 

3 °  plaintiff, being d u ly  sworn, testified as follows :
B y  M r. Heisley.
Q. Y o u  are one of the defendants ? A .  Y e s  sir.
Q. Y o u  are in possession of the property w hich 

was form erly owned b y  the N ew  Jersey M ill &  L u m ­
ber Com pany of L o n g  Branch, are you not? A .  No 
sir.

Q. Y o u  are not in possession of it now  ? A .  N o 
sir.

Q. Is not the firm of Palm ateer Bros, in possess- 
40 ion of it ? A .  N o sir.



Q. W h o is in  possession of it ? A : In  the 

hands of a receiver.
Q. H ave you not ever been in possession of it ?

A .  N ot since it w ent into the hands of the receiver.
Q. Y o u  have exercised control over it though ?

A .  No.
Q. D id yon brin g an ejectm ent su it?  A .  I  

th in k  th ey did.
O. W h o  brought it ? A .  I suppose M r. Haw- 
»  °  io

kin s ; I  do not know.
Q. F o r whom ? A .  F or us.
Q. F or you and your brother ? A .  Y e s  sir.
Q. T o  recover the possession of this property ?

A .  Y e s  sir.
Q. D id yon ever b u y  or claim  to b u y  from  M r. 

F a y , an y interest in  this property ? A .  N ot that I 

know  of.
Q. Y o u  did not claim  an y interest in this prop­

erty b y  virtue of an y arrangem ent w ith M r. F a y  ?
A .  I  had nothing to do w ith Mr. F a y  that I  know  of. 20 

Q. Y o n  are one of the men who o rig in ally  owned 
this property, the real estate ? A .  Y e s  sir.

Q. A n d  agreed to sell it to L ipm an &  T a y lo r  ;
is that r ig h t?  A .  Y e s  sir.

Q. Do you mean to say that M r. F a y  did not 
assign an y righ t that he claim ed to have, to yon ?
A .  H e never did.

Q. O r to anyone else for yon, at your request?

A .  N o sir. •
Cross exam ination waived. ^
J A M B S  C O N N E E N , called on behalf of the 

plaintiff, being d u ly  sworn, testified as follows :
B y  M r. Heisley.
Q. Y o n  were the president of the corporation 

know n as the N ew  Jersey M ill &  L um ber Co.? A .  
Y e s  sir.

Q. W h ere  was the property that th ey owned 
located? A .  A t  the com er of Chelsea A venue, 
L o n g  Branch.

Q. D id that com pany agree to purchase of James 40



B eggs &  Co., of N ew  Y o rk , an y m achinery, a boiler 
and engine for that property? A .  Y e s  sir.

Q. W as the property w hich was purchased of 
James B eggs &  Co. placed on that property that you 
speak of, at L o n g  B ranch ? A .  Y e s  sir.

Q. W h ere was it placed on the property ? A .  
In  the engine room.

Q. In  the engine room of the m ill ? A .  Y e s  sir.
Q. W h a t did the property consist of ? A .  A n  

10 engine, boiler, hot w ater heater, pump, steam pipes 
and belts, etc.

Q. I  show you these two papers, the two agree­
m ents ; one dated the 4th of October and the other 
the 5 th of December, 1893, and call your attention 
to the list of articles in these papers and ask  you if  
you know  w hether those goods ever came into the 
possession of the m ill and lum ber com pany? A .  
T h e y  were furnished.

Q. D id th ey reach this property ? A .  Y e s  sir.
Q. Furnished to the N ew  Jersey M ill &  L um ber 

Com pany ? A .  Y es.
Q. D o you recollect at about w hat tim e ? A .  

A bout two weeks after those dates.
Q. W as this property for w hich suit was brought 

used in the m ill ? A .  Y e s  sir.
Q. F or how lon g was it used? A .  T h ree  or 

four months.
Q. W h a t kind of usage did it have ? A .  O rdi­

n ary usage. •
3°  Q. T h ere was a receiver u ltim ately appointed 

for the concern, was there not ? A .  Y e s  sir.
Q. W h en  was that, about ? A .  A bout the 5th 

of M arch last.

Q. W ere you present at the sale ? A .  Y e s  sir.
Q. T h e  sale held b y  the receiver? A .  Y e s  sir.
Q. In  w hat k in d  of condition was the property 

at that tim e ? A .  I  should say  that it was all right.
Q. D id you see it frequently ? A .  Y e s  sir.
Q. I  mean the property described in those two 

40 agreem ents ? A .  Y e s  sir.
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Q. In  good condition, was it ? A .  I should say 

so.
Q. W a s it in ru n n in g order? A .  Y e s  sir.
Q. W ere yon present at the sale when M r. M or­

ris came there and made some announcem ent ? A .  
Y e s  sir.

Q. W h a t did you hear him  say in regard to the 
ownership of this property, if an yth in g  ?

O bjected to.
Q. Do yon know  w hether the defendants, P a l- 10 

m ateer Bros., were there at the sale ? A .  Y e s  sir.
Q. W ere their attorneys there? A .  I saw them  

there ; I saw Mr. D urand there.
Q. W as he one of the attorneys of Palm ateer 

Bros.? A .  I  presum e so.
Q. Do yon know  ? A .  N o ; I do not know  

positively.
Q. Do yon know  w hether he was attending to 

Palm ateer’s business? A .  I know  that he has done 
business for them  ; but w hether he was on their b u si-20 
ness that day I do not know.

Q. Y o n  say Palm ateer Bros. wm*e there also?
A .  Y e s  sir.

Q. Both of them  ? A .  I could not say.
Q. W as one of them there? A .  Y e s  s ir ; one 

of them  was there.
Q. W ere th ey or one of them  present when M r. 

M orris made the announcem ent about w hich yon are 
te stify in g ?  A .  Y es.

Q. So that he could hear this announcem ent ? 3 °  
A .  Y e s  sir.

Q. W h a t did yon hear Mr. M orris say at that 
time, in regard to this property ?

Objected to on the ground that what he m ay 
have said cannot affect the title.

O bjection overruled. B xception  b y  defendant.
A .  T h e  substance of it was that it belonged to 

James B eggs &  Co., and anybody who bought it, 
bought it at their own risk.

Q. D id he state w hat the property was ? A .  40
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Y e s  sir.
Q. W h a t did he state the property to be ? A .  

B n gin e, boiler, pump, belts, piping, etc.
Q. D id he have an y paper in h is hand? A .  

Y e s  sir.
Q. D id he m ake an y reference to the paper ? 

A .  I t  seems to me that he read it off the paper.
Q. W h a t was the paper ? A .  I cannot tell you. 
Q. H e  read some paper in connection w ith this 

10 n otice? A .  Y e s  sir.
Cross Examination by M r. Hawkins.
Q. I  understood yon to say that the th in gs men­

tioned in these two contracts, were actu ally  delivered 
at L o n g  Branch ? A .  Y e s  sir.

Q. A n d  that th ey were placed in operation there ? 
A .  Y e s  sir, th ey  were.

Q. A n d  I  understood yon to say that th ey had 
been run for several m onths? A .  Y e s  sir.

Q. B y  yon or you r representative? A .  Y e s  sir. 
20 Q. W h a t k in d  of an engine was th is?  A .  

S lig h t valve engine.
Q. H ow  m any horse power? A .  150.
Q. H ow  large a boiler? A .  80 horse power 

boiler.
Q. D id yon see this engine and boiler placed in 

position ? A .  Y e s  sir.
Q. Y o u  were there every d ay?  A .  N ot every 

day, but about every day.
Q. W as there a representative of the com pany 

3 ° down there, Mr. L yo n s ? A .  Y e s  sir.
Q. H e  came there to superintend the p u ttin g in 

of the engine and boiler? A .  Y e s  sir.
Q. H e was sent down b y  B eggs &  Com pany ? 

A .  Y e s  sir.
Q. Y o n  say  you put this engine and boiler on 

this lum ber yard property, where the m ill is ? A .  
Y e s  sir.

Q. W h en  yon put the engine up, did you put it 
in a build ing or did yon put it up out doors ? A .  I t  

40 was put up out doors and it was bu ilt up around it
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afterwards.
Q. Y o u  put the engine up out doors and then 

you bu ilt the build ing around it?  A .  Y e s  sir.
Q. T h a t is true also of the boiler? A .  Y e s  sir. 
Q. Do you know  how deep the foundation of the

engine is ? A .  A bout five or s ix  feet.
Q. W a s not the foundation of the engine about

eight feet?
Objected to as not being cross exam ination.
A .  Between s ix  and eight feet.
Q. W h a t is the foundation made of? A .  B rick

and cement.
Q, Solid brick  m asonry ? A . Y e s  sir.
Q. A n d  the engine was laid on that foundation ?

A .  Y e s  sir.
Q. T h e  foundation extended about 18 inches

above the floor ? A .  I  should ju d ge so.
Q. T h e  engine is bolted to the foundation ? A .

Y e s  sir. . . 20
Q. Do you know  that there are ten bolts in  it ?

A . Y e s  sir.
Q. W h ere do those bolts run from the founda­

tion? A .  Down to the bottom of the foundation.
Q. How are th ey fastened on the bottom ? A .

W ith  anchors.
Q. T h a t is true of all the bolts ? A .  Y e s  sir.
Q. H ow  large in  size are the bolts? A .  A bout

an inch.
Q. T h is  engine is connected w ith a large wheel,

is it not ? A .  A  fly  wheel.
Q. A bout eight feet in  diam eter? A .  Y e s  sir. 
Q. I t  is 96 inches, is it not? A .  Y e s  sir.
Q. T h ere  is a shaft ru n n in g out of this wheel 

to the north side of the build ing ? A .  Y e s  sir.

30

Q. T h ere  is a hole in the north side of the build­

in g ?  A .  Y e s  sir.
Q. A n d  the build ing is of brick ? A . Y es  sir. 
q  A n d  the w all is 12 inches th ick  ? A .  Y e s  sir.
Q. T h e  shaft of this large w heel goes out and is 

embedded into this w all, is it not ? A . Y es  sir. 4 °
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Q. A n d  holds it there? A .  Y e s  sir.
M r. Heisley. I object on the ground that the 

sale took place in N ew  Y o rk  and the delivery of the 
goods took place in N ew  Y o rk  and it is im m aterial as 
to how the goods were placed in the m ill.

O bjection sustained.
M r : Heisley. I f  your H onor is go in g  to admit 

the line of testim ony of the defense of this kind ; if 
it is to be admitted I  would as soon have it admitted 

10 now.
The Court. I t  is not proper cross emamination.
E xception b y  defendants.
M r. Heisley. I  then move to strike out all the 

testim ony that has been given  b y  the witness.
The Court. I w ill allow it to stand as far as it 

has gone and if  you desire to re-direct, upon the testi­
m ony already in, you m ay do so.

M r. Heisley. I  move to strike out all the testi­
m ony of the w itness as to the w ay in w hich this pro- 

20 perty was affixed or attached to the freehold. I m ake 
this motion in view  of m y previous objection, that it 
was incom petent and the ru lin g  is now, that it is in­
competent to ask this witness, now, on cross exam i­
nation. N ot that it m ay not be competent for them 
to show it in defense, but th ey have asked the witness 
certain questions in reference to the attachm ent to the 
realty  and I do not w ant that testim ony to stand, for 
it is incom petent to have it here on a cross exam ina­
tion under m y previous objection sustained b y  the 

3 °  Court. I therefore move that the testim ony o f the 
w itness on this point as a cross exam ination be 
stricken from the record or else I w ill have to re­
direct on it.

The Court. I decline to strike it out at present; 
I m ay strike it out even tu ally  ; I w ant to hear what 
the other side have to say  upon the point o f the reason 
for the affixing o f this personalty to the real estate.

M r. Heisley. W ill you r honor allow  me an ex­
ception to the ru lin g  of the Court refu sin g to strike 

40 out the testim ony.
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The Court. Y es.
M r. Heisley. S ubject to that exception and pro­

test against the ru lin g of the Court, I w ill re-direct

tbe witness.
B y  M r. Heisley.
Q. «Is this property in dispute so located that it 

can be removed from the prem ises, w ithout doing ser­
ious to injury, the real estate.

O bjected to. O bjection overruled. E xception

by defendants. IO
The Court. I  w ill elim inate this now. I  w ill 

strike out so much of the testim ony— I w ill gran t the 
counsel’s motion to strike out so m uch o f the testi­
m ony as relates to the m anner in w hich this m achin­
ery was put on that foundation.

B y. M r . Heisley. T h en  I withdraw m y excep­
tion and vuestion.

M r. Arrowsmith. A n d  the Court w ill allow us 
an exception for strik in g  it out ?

The Court. Y es.
M r. Heisley. A n d  the ju ry  w ill be instructed to 

disregard that testim ony ?
The Court. Y es.
B E N J A M IN  P. M O R R IS , called on behalf of 

the plaintiff, being d u ly  sworn testified as follow s :
B y  M r. Heisley.
Q. Y o u  are an attorney at law  at L o n g  B ranch ?

A . I am.
O Y o u  are also one of the attorneys for the

. A T  30
plaintiff in this case ? A .  Yes:

Q. D id you attend the sale held b y  Mr. T erh u n e 
as receiver of the New  Jersey M ill and Lum ber Com ­
pany, held on the prem ises of the property last sum- 

'm er? A .  I did.
Q. D id you give an y notice of dny kind to the 

persons then present and the receiver, regarding the 
property in dispute in this case? A .  I  did.

Q. Do you know  the defendants ? A .  I  know  

both of them.
Q. Do you know  who their attorneys were at that 40
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tim e? A .  Y es, M essrs. H aw kin s &  Durand.
Q. Do you know  w hether at the tim e o f'yo u r 

m akin g this notice, either of the defendants or their 
attorneys were present ? A .  M r. D urand was present.

Q. Do you  know  w hether he heard the notice 
that yon  gave ? A .  Y e s  he was righ t by when the 
announcem ent was made after the sale was opened.

Q. D o yon know  w hether either of the defen­
dants were present ? A .  I  th in k  one of them was.

10 Q. W h ich  one ? A .  I am not sure, I do not 
remember, but I th in k  I  saw them  on the prem ises ; 
they m ay have both been there.

Q. W h at notice did yon give, if any, at the time

yon refer to ?
Sam e objection, ru lin g  and exception.
A . I had a copy of the notice w hich I th in k  you 

have in your hand ; it was given  to the receiver along 
in M arch.

Q. Is  that it?  (handing paper). A .  Y e s, I had 
2®this copy of the notice w ith me and I notified, after 

the receiver had begun the sale, the auctioneer had 
opened the sale and I sim ply gave form al notice to all 
purchasers.

B y  the Court.
Q. D id yon read a n yth in g  ? A .  I  read a mem­

orandum ; th is boiler, pum p, belting, etc.; I do not 
know  that I read* every item  upon the lis t but I des­
cribed the property to such an exten t that th ey all 
knew  what it w a s ; I notified them  that the title  to 

3° the property was claim ed b y  James B eggs &  Co.; 
claim ed to be the owners and while I did not w ant to 
interfere with the receiver’s sale or cast an y reflection 
upon the balance of the title, I sim ply wanted to give 
them  notice to protect the righ ts of our clients.

B y  M r. Heisley.
Q. W h a t did you say ? A .  T h a t is w hat I said; 

that is part of the lan gu age and the receiver said he 
did not claim  as receiver, the title to this property and 
Tiis sale in no w ay conflicted w ith our rights.

40 Q: D id the receiver m ake an y announcem ent in
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the presence of the attorneys of the defendant or one 
of them ? A .  H e made it  im m ediately; that he did 
not claim  this property and did not intend to sell it.

Q. In  the presence of the people assem bled there?

A . Y e s, this was in  the m ill.
Q  D id yon rem ain at the sa le?  A .  S im p ly 

made the announcem ent and then w ent away.
Q. D id you rem ain until the sale was completed?

A .  No. IO
Q. TJiis paper signed James B eggs &  Co. b y

H eisley &  M orris attorneys, b y  whom was that sign ­
ed ? A . I  signed t h a t ; I  prepared these notices and

had them served.
Q. A  demand for delivery ? A .  T h ere  were two 

sets of notices served.
Q. Do you know  where th ey are ? A .  N o ; I  

thought there was some inform ality- and we had an­
other set served ; I  th in k  the other was thrown aw ay.

Q. W h ich  one was served? A .  T h is  one here. 
Cross Examination by M r. Arrowsmith  
Q. I  understood you to say that this notice was 

given in the building, in  the m ill where the m achin­

ery w as? A • Y e s  sir.
Q. Y o n  say that you are not sure that the Pal- 

mateers were there at that tim e ? A .  I  did not see 
them ; either of them  ; M r. D urand was there.

Q. Y o u  say that M r. D urand was there as the 
counsel for the Palm ateers at that tim e ? A .  M essrs. 
H aw kin s &  D urand alw ays represented them,

Q. Do you know  w hether he was there in  th a t3 
particular m atter at that tim e? A .  M r. D urand did
not announce that he was.

Q. A n d  yon have no know ledge that he was
th e re in  that particular m atter? A .  I  talked  w ith 
him  about this case on that day and he talked w ith

me.
Q. I  ask  you w hether yon know  ? A .  I  should 

judge so from his conversation w ith  me and from his 
letters afterwards, w ritten on the same subject, w ith­

in a few days. 4 °



B y  M r . Heisley.
Q. W h a t w as the conversation from  w h ich  you  

ju d g e  th at he represented th e d efen d an t? A .  I  had 
a le n g th y  discussion w ith  M r. D u ran d  about the 
r ig h ts  of our clien t in  th is m atter and he agreed w ith 
us at th at stage o f the gam e and p ra ctica lly  consented 
to our ta k in g  out th e m ach in ery—

O bjected  to and strick en  out.
Q. I  asked  you  w h at w as the conversation o f 

10 M r. D u ran d  from  w hich  yo u  inferred  th at he was 
th ere as the representative o f P alm ateer B ros.?  A .  
I  can o n ly  answ er it in  a gen era l w ay, ta lk in g  the 
m atter over and s a y in g  w h at our c lie n t’s r ig h ts  were ; 
he w as rep resen tin g  other parties ; he was not con­
fined to one clien t and w h ile  he did not sa y  in  so 
m an y words th at he represented Palm ateer B rothers, 
bu t in  ta lk in g  about the title  to the land  and so on, 
I  ju d ged  th at he was.

Q. D o you  know  o f y o u r own know ledge, w h ether 
20 after that, M r. D u ran d  or h is  firm  w ere rep resentin g 

P alm ateer B rothers in the m atter ?
O bjected  to. O bjection  overruled.
A .  W e  w ere referred to them  b y  th e receiver 

and b y  M r. G arretson.
Q. D id  yo u  find out th at to be so ? A .  A s  th eir 

attorneys, we had som e correspondence w ith  them  on 
the subject.

M r . Hawkins. I  ask  th at th at portion of the 
testim on y w hich  relates to th e referrin g  to the re- 

3 ° c e iv e r  and M r. G arretson, be strick en  out.
S trick en  out b y  order of the Court.
Question repeated:  D o you  kn ow  of y o u r own

know ledge, w hether after that, M r. D uran d or h is 
firm were rep resen tin g P alm ateer B rothers in the 
m atter ? A .  T h e y  claim ed to be.

Q. W h o  claim ed it?  A .  H a w k in s  &  D urand, 
over th eir sign atu re. •

O bjected  to and stricken  out.
The Witness. W e ll, th ey  acted as th eir attor-

40 neys.
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The Court. T h a t  is objectionable, u n less the 

paper is produced.
M r . Heisley*. W e  have the paper here.
Q. Y o u  say  over th eir sign atu re  ? A .  Y e s  sir.
Q. In  w h at w a y  ; b y  letters or w h at ? A .  T h e y  

wrote us letters as attorneys for Palm ateer B ros, and 
at the request of Palm ateer B rothers th e y —

O bjected t o ; “ at the request of Palm ateer B ro­
th ers,”  is stricken  out.

Q. I  s im p ly  ask  you  w hether it  w as b y  letters ? 10 

A .  Y e s  sir.
Q. B y  one or m ore ? A .  S e v e r a l; th e y  wrote a 

num ber of letters.
Q. D id  you  see eith er of the attorn eys and have 

a ta lk  w ith  them  about th e m atter ? A .  I  saw  M r. 
D uran d several tim es.

Q. W h a t was yo u r conversation w ith  M r. D uran d 
regard in g  th is m atter in  con troversy ? A .  H e  said 
th e y  represented Palm ateer B rothers and I  told him  
th at we proposed to go there and tak e  the property 20 
out as our c lien t’s property and he said th at th e y  
w ould sue us for trespass if we did or w hoever took 
it out, th e y  w ould b rin g  an action a gain st them  for 
trespass.

Q. C ertain  letters are adm itted b y  M r. H aw k in s 
as b ein g  sign ed  b y  H aw k in s &  D urand. I  show  yon 
these two letters and ask  yon  if those are the letters 
th at yon  refer to ? A .  T h o se  are two of them .

M r . A rrow  smith. I  a sk  to h ave stricken  out, 
a ll th at portion of the testim on y in  reference to the 3 

notice th at was g iven  b y  M r. M orris at the m ill, upon 
the groun d th at it  is not show n th at it w as m ade in  
the presence of either of these defendants or anyone 
representin g them  at th at tim e.

The Court. I  th in k  M r. K in g s  says th at M r. 
Palm ateer was present.

M r. Arrowsm ith. B u t M r. M orris sw ears th at 
he did not see either of them  in  the m ill.

M otion denied. B xcep tio n  b y  defendants.
L E W I S  L L O Y D , called on b eh alf of the plain- 40
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tiff, b e in g  d u ly  sworn, testified as fo llo w s :
B y  M r . Heisley.
Q. Y o u  are a constable of tb is  cou n ty  ? A .  Y e s  

sir.
Q. I  show  yo u  th is paper and a sk  yon  if yon  

ever served th at on the defendants or either of them , 
and if  so, w hen did yon  serve it ? A .  I  served tw o 
notices, each notice b ein g  the same. O ne on A u g u s t  
27th and th e other on O ctober 5th.

10 g .  I  ca ll yo u r attention p a rticu la rly  to th is notice 
w h ich  yon  h ave in  yo u r hand. I  ask  yon  if yo u  ever 
served th at notice on the defendants or eith er of them  ? 
A .  I  served one ju s t  the sam e as th is, on O ctober 

5th, 1894.
Q. U pon w hom  ? A .  M r. John Palm ateer and 

A m os Palm ateer, each of them  p ersonally.
Q. D id  th e y  d eliver to yon  or eith er of them  de­

liv e r  to yon  th e possession of th is property, p u rsu an t 
to th at notice ? A .  T h e y  did not.

20 Q. D id  th e y  decline to d eliver it  to y o u ?  A .  
T h e y  did at th at t im e ; the first notice th e y  did not.

Q. O n  A u g u s t  27th, you  sa y  yon  served a sim i­

la r  noticfe ? A . Y e s  sir.
Q. W h a t did th e y  do at th at tim e ? A .  T h e y  

were w illin g  to come to some settlem ent.
B y  M r . Arrowsm itk.
Q. W h a t did th e y  sa y  ? A .  I  cannot g iv e  th e 

exact words.
B y  M r . H eisley.

3 °  Q. W e re  th e y  w illin g  to g iv e  it  up— did th e y  sa y  
w h ether th e y  w ould g iv e  it up  ? A .  T h e y  did not 
sa y  th at th e y  w ould not or th at th e y  would.

Q. D id  th e y  g iv e  it up  to yon  ? A .  T h e y  did

not.
Q. W h a t re p ly  did th e y  m ake to yon, if an y, 

w hen yo u  served th at notice on A u g u s t  2 7th ?  A .  
T h a t  th e y  w anted to come to som e settlem ent in  order 
to* p ay  Jam es B e g g s  &  Co. for h is m ach in ery th at w as 
called  for b y  th is notice.

40 0 . O n  O ctober 5th, w hen you  served the notice,
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you say  th at th ey  refused to d eliver you  the possess­
ion? A .  Y e s  sir.

Q. D id  th ey  say  a n y th in g  about th eir ow n in g 
it?  A .'  N o sir.

Q. D id  th e y  sa y  a n y th in g  about th eir h a v in g  
possession of it ? A .  N o sir.

Cross Exam ination by M r . Arrowsm ith.
Q. I  understand th at in  A u g u s t, you  first served 

notice upon both of them  ? A .  N o sir.
Q. U pon w hich  one ? A .  A m os.
Q. D id  he not. state to you  at th at tim e, th at he 

did not w ant the property at th at p rice?  A .  H e  
wanted h is law yers, H e is le y  &  M orris, to m ake a 
settlem ent ; th e y  did not w ant a n y  law suit.

Q. T h a t  w as the ta lk  at th at tim e, w h o lly  in re­
ference to a com prom ise ? A .  Y e s  sir.

Q. T h e  second tim e, you  served notice upon 
each of th em ? A .  Y e s  sir.

Q. W h e n  w as th at ? A .  O ctober 5th.
Q. W e re  th e y  both together ? A .  N o sir.
Q. W h ic h  one did you  serve first ? A .  A m os.
Q. W h a t did he say, w hen yo u  served the notice 

upon him  at th at tim e ? A .  I  cannot g iv e  his exact 

words.
Q. G iv e  the substance of w hat he said ? H e  

w anted to come to some settlem ent and refused to 
g ive  m e possession.

Q. G iv e  m e his la n g u a ge  to y o u ?  A .  I  cannot.
Q. G iv e  it as near as you  can ? A .  H e  w anted 

to p ay  M r. B eggs.
Q. D id  he say  th a t?  A .  Y e s  sir.
Q. G ive  m e w hat he said ? A .  H e  w anted to 

p ay B e g g s  &  Co.
Q. H e  said he w anted to p ay  B e g g s  &  Co. w hat ? 

A .  F o r the m achinery.
Q. T h a t  was O ctober 5 th ?  A .  Y e s  sir.
Q. D id  he say  how  m uch ? A .  N o sir.
Q. Y o u  served th is paper upon him  and then he 

turned around and said “  I  w ant to p ay  B e g g s  &  
C om pany for th is m ach in ery ? ”  A .  Y e s  sir.
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Q. Is  that a ll?  A .  I asked him  if he refused 
to give me possession of it and he said he did.

Q. W h a t about John ? A .  I asked him  the same 
question.

Q. W h a t did he say ? A .  H e refused to give me 
possession.

Q. Y o n  asked him  if he refused and he said he 
did? A .  Y e s  sir.

Q. W a s anybody present at either of those con- 
10 versations ? A .  N o sir.

B y. M r. Heisley.
Q. D id either of the defendants say to yon that 

th ey had no possession of the property or did not 
claim  to have an y righ t in it ? A .  No sir.

Q. W as there an yth in g  else said b y  the Palma- 
teers, concerning their not h avin g  the property in 
their possession ? A .  T h ere  was nothing said in re­
gard to the title of the property at all.

B y  M r. Hawkins.
Q. O r to the possession either ? A .  No sir.
B y  M r. Heisley. I offer for identification, a 

notice that was served upon Mr. Terhnne, the re­
ceiver, w hich counsel consent to acknowledge was 
served on him  on the 14th day of M arch, but do not 
admit the relevancy of it.

M arked No. 3 for identification.
H E N R Y  S. T E R H U N E , called on behalf of the 

plaintiff, being d u ly  sworn, testified as follows :
B y  M r. Heisley.

3 °  Q. Y o n  are the receiver for this corporation, the 
N ew  Jersey M ill &  Lum ber Com pany? A .  Y e s  sir.

Q. Do you remember at the tim e of the sale, of 
M r. M orris com ing there and m akin g some announce­
m ent as to this property in question ? A .  Y es  sir.

Q. D id you ever claim  this property as your pro­
perty, as the receiver ? A .  I never did.

O bjected to.
Q. A n d  th ey say that you had, you sold a ll your 

righ t and interest as receiver in the property of the 
40 N ew  Jersey M ill &  Lum ber Com pany ? A .  W e  at first
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sold all the personal property and then I  had the auc­
tioneer announce that hie was about to sell w hatever 
equity the N ew  Jersey M ill &  L um ber Com pany had 
in the real estate or balance of the property and that 
was sold.

Q. D id you say an yth in g  to M r. M orris at that 
time, or did you say publicly, in the presence of the 
per-ons attending the sale, an yth in g  about whether 
you claim ed to have an y interest as receiver in this 
particular property which constitutes the basis of this 10 

suit?
O bjected to unless it was in the presence of the 

defendants or either of them.
Q. D id you, after the reading of this notice and 

the m akin g of the statem ent by M r. M orris at this 
public sale, m ake an y statem ent in the presence of 
the persons attending* the sale as to w hether you, as 
receiver, claim ed an y interest in this property in ques­
tion, in suit ? A .  I stated publicly that we did not 
propose to sell the property w hich is now in vo lved 20 
and that I wanted all those present to d istin ctly  un­
derstand that Mr. M orris made no claim  to any other 
property, so as not to place an y  cloud on the title of 
any of the other property.

Q. Do you know  w hether either o f the defendants 
or their attorneys were present at that tim e? A .  I 

do not.
Q. B u t it was made in  the course o f the sale ?

A .  Y es.
Q. Did anybody m ake an y claim to this property 3 

except James B eggs &  Com pany, to you at an y time ?
A .  No, at no time, except through you r firm.

B y  M r. Hawkins.
Q. Y o u  put up the interest of the N ew  Jersey 

M ill &  Lum ber Com pany at auction and sold it as 
receiver. A .  Y e s  sir.

Q. Y o u  sold the interest to whom ? A .  I believe 
to Mr. Thom as J. F ay.

Q. T h is  is a certified copy o f the order of receiv­
ership, is it n ot?  A .  Y e s  sir. 4 0
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M r . H eisley. T h e re  is no question but th at he 

w as appointed receiver.
L E W I S  F . L Y O N , called on b eh alf of the p la ir- 

tiff, bein g d u ly  sw orn, testified as fo llo w s :
B y  M r .  ,H eisley .
Q. W h a t is you r bu sin ess ? A .  M echan ical e n ­

gineer.
Q. W h e re  is yo u r resid en ce? A .  307 G rove 

Street, Jersey C ity .
10 Q. H ow  lo n g  have you  been a m echanical en g i­

n eer?  A .  I served m y  time; b e g in n in g  in  1866, as a 
m ach in ist on the P e n n sy lv a n ia  R ailroad  for w h ich  I  
h ave the u su al certificate.

Q. H ow  lo n g  w ere yon  w ith  the P en n sy lv a n ia  
R ailroad  C om p an y ? A .  A b o u t two and a h a lf years; 
m y  apprenticeship was shortened by reason of h a v in g  

previous experience.
Q. W h ere  did you  go  after th at ? A .  T o  the 

D elaw are &  L a ck a w a n n a  R ailroad  C o m p a n y ; seven
20 years forem an of th eir shops.

Q. W h e re  after th at ? A .  T h e  Jersey C ity  E le c ­
tric L ig h t  C om pan y, and since then, superintendent.

Q. W h ere  after th a t?  A .  T w o  years m odel 
m aker ; four years m echanical en gin eer of the A m er­
ican M ach in ist new spaper.

Q. W h a t was yo u r d u ty  as m echanical en gin eer 
o f the new spaper ? A .  I  read m a n u scrip t; I  approved 
articles or rejected them  and was a w itness in  court
w hen I was called as an expert.

3 °  Q. W h e re  are you  em ployed now ? A . B y  Jam es

B e g g s  &  Co.
Q. H ow  lo n g  h ave you  been w ith th em ? A .  

F iv e  years la st Septem ber.
Q. H a ve  yo u  or not been called  in  various lit ig a ­

tions as an expert, on questions of m achinery and en­
gin es and boilers, th eir construction aud operation ? 

A .  Y e s  sir.
Q. H a ve  yo u  ever been called  by the U nited  

S tates G overn m en t? A .  Y e s  sir.
Q. W h e n  did you  go w ith  Jam es B e g g s  &  Co. ?40
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A .  F iv e  years ago last Septem ber.
Q. A re  yo u  fam iliar w ith  this property in  su it ?

A .  Y e s  sir.
Q. H ave  you  in  yo u r experience, bou gh t and sold 

en gin es? A .  Y e s  sir.
Q. A re  you  fam iliar w ith  the prices and valu es 

o f en gin es and boilers? A .  Y e s  sir.
Q. W h e n  did you  first see th is property in  ques­

tion? A .  In  October, 1893.
Q. W h en  have you last seen it ? A .  L a st  S a t- 10 

urday.
Q. W ere you  em ployed in  the settin g  up of th is 

m ach in ery at L o n g  B ran ch  ? A .  I  m ade the draw ­
in gs of the gen eral la y o u t and superintended its erec­
tion.

Q. W h en  did you  see it last, prior to S a tu rd a y  ?
A .  T h e  e a rly  part of Jan uary, 1894.

Q. W h a t w as the condition of th is m ach in ery, 
en gin e and boiler, w hen you  saw it la st S a tu rd a y ?
A .  I t  was a ll r i g h t ; the en gin e had been oiled in the 20 
usual w ay, w hen m ach in ery is stopped, to prevent it 
ru stin g  ; the boiler was a ll righ t.

Q. D id you exam in e it c a re fu lly ?  A , Y e s  sir.
Q. W as there a n y th in g  broken about it, th at you 

noticed ? A .  T h e  en gin e and boiler were a ll r ig h t ;
I noticed som e steam  pipes th at were s p l i t ; the head 
was gone from  one of the pum ps, done b y  th e frost.

Q. C ould  it have been done b y  a n y th in g  else 
than the frost ? A .  N o sir.

Q. W a s  there an y  ice in  the head ? A .  Yes, 3 °  
there was the ice protru d in g from the cracks in the 
pipes and from  the end of the pum p.

Q  H ad  the m achinery, the en gin e and boiler, 
deteriorated m uch b y  reason of u se?  A .  T h e  en gin e 
and boiler had not.

Q. H ad  the m ach in ery ? A .  T h e  m ach in ery  is 
the engine.

Q. Y o u  know  the property th at was placed in the 
m ill o rig in a lly , do you  not? A .  I superintended 
p u ttin g  it there. 40
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Q. W a s  th at sam e property in th ere la st Satur"

. d a y ?  A .  Y e s  sir.
Q. D id  yo u  exam in e it  w ith  th e idea of p la c in g  

a va lu e  upon the m ach in ery and o f th e property w hich  
w as placed th ere b y  yon  la st J a n u a ry ?  A .  I  m ade 
th e exam in ation  th at I  a lw ays do in  sim ilar cases if 
required to g iv e  an estim ate of the present valu ation  

or in ju ry .
Q. D id  you  form  an estim ate? A .  I  did.

10 Q. W h a t in  yo u r ju d gm en t w as th is  property in 
con troversy wTorth, as it stood there la st S atu rd ay, the 
entire p ro p e rty ; s im p ly  the property th at you  put' 
th e r e ; the p roperty th at B e g g s  &  C om p an y put there ; 
A .  I  should consider it  worth about $3,400.

Cross Exam ination by M r . Arrowsm ith.
Q. Y o n  are in  the em p loy o f B e g g s  &  C om p an y ? 

A  Y e s  sir.
Q. T h e  p la in tiff h ere?  A .  Y e s  sir.
Q. H ow  lo n g  h ave yon  been in  th eir em ploy ? 

20 A .  F iv e  years.
Q. Y o n  cam e here as an exp ert for th e purpose 

of p la c in g  a va lu e  on th is p roperty for w hich  th e y  
sue ? A .  I  cam e here to be exam ined.

Q. W h a t w as th at worth o r ig in a lly  ? A .  I  do 

not know .
Q. A s  it w as placed there ? A .  I  never saw  a 

b ill of it.
Q. I f  you  are able to te ll w hat it is worth now, 

you  are able to te ll w hat it was w orth th e n ?  A .  I 
3 °  do not consider th at the boiler and en gin e has deter­

iorated one cen t’s worth.
Q. Y o u  are an exp ert acquainted w ith  th at k in d  

of property and th eir va lu es and I  w ant to kn ow  w hat 
th at property w as w orth ? A .  I  consider th at $3,400 
was the valu ation  then  and is now  ; I  do not consider 
aside from  the pipes and the b u rstin g  of the pum p, 
th at there is an y  in ju ry  done to the m achin ery.

Q. Y o u  do not consider th at the use of an en gin e 
and boiler for three m onths, takes it out of th e cate- 

40 g o ry  of new  m ach in ery and puts it into the category



2 9

of a second-hand m ach in e? A .  T h e re  is a 150 horse 
engine reduced to h a lf the—

Q. I  ask  you  if u s in g  it for three m onths, does 
not take  it out of the category of new  m ach in ery 
and pu t it  into th at of second-hand m a ch in ery ?  A .  
Y e s  sir.

Q. W h a t is considered a deterioration o f va lu e  in  
the m arket between new  m ach in ery and a second-hand 
valu e ? A .  I  do not kn ow  of a n y  gen eral ru le  for 

that.
Q. Is  there not a ru le  in the trade th at it w ill

10

depreciate an yw h ere from 33/^; to 50 per cen t?  A .
I never had an y  gen eral ru le  ; I exam in e m a ch in ery  

and see its condition.
Q. Y o u  go there to see how  m uch it h as actu al­

ly  deteriorated b y  the use ? A .  Y e s  sir.
Q. B u t as to its m arket value, you  do not intend 

to place a n y  estim ate upon it as second-hand m ach in ­
ery as d istin gu ish ed  from  th at w h ich  is n e w ?  A .  I 
have know n boilers to be used up in  s ix  w eeks and 1 20 
have know n  them  to run  30 years and I  never place 
a valu ation  on m ach in ery w ithout e x a m in in g  it  care­

fu lly .
Q. B u t you do know , w hether or not, th ere has

been a particle of in ju ry  to en gin e and boiler, if it  has 
been in  use three m onths, th at it  w ill not b rin g  in  th e  
m arket as m uch us new  m ach in ery ?  A .  T h a t  is true.

Q. Is  not th at deterioration 3 3 ^  to 50 per cent.? 
A .  I do not know  o f a n y  gen eral ru le  ; I never heard 

of one.
Q. D o you  kn ow  a n y th in g  about the flues of th at 

bo iler? A .  Y e s  sir.
Q. D id  you  exam in e th em ? A .  Y e s  sir.
Q. D id you  exam in e th e head of the en gin e ?

A .  Y e s  sir.
Q. D id you  exam in e that ? A .  Y e s  sir.

. Q. Is  it  not a fact th at m ach in ery such .as has 
been used there is lessened in valu e, from  the tim e it 

was placed there, u n til the tim e you  made th e exam i­
n a tio n , on account of the dim inution o f the price of 40
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m a te r ia l; lias not the price of m aterial gone down in 
th e m arket ? A .  N o sir.

Q. Y o n  say  th at is not so ? A .  I  do not believe 
th at is the f a c t ; I  cannot g e t stuff a n y  cheaper.

Q. Is  not th at so, betw een the tim e th at w as p u t 
there and now  ? A .  N o. sir.

Q. H ave  not the pipes deteriorated in va lu e  ?

A .  N o sir.
Q. W o rth  ju s t  as m uch to-day as w hen it w as 

1 0 n ew ? A .  P ractica lly .
Q. I t  is w orth ju s t  as m uch in  the open m arket 

as w hen new  ? A .  No, I  w ould not say  that.
Q. Y o u  could take  the en gin e and boi.er in the 

open m arket and se ll it  and g e t as m uch as one w hich  
w as new  ? A .  N o  s i r ; I  do not say t h a t ; yon  asked  
m e the va lu e  and*I take  it as the tru e va lu e  ; I  w ould 
lik e  to q u a lify  m y  statem ent in  reference to the flues.
I  exam ined the flues and I noticed th at th e sides had 
dropped off. T h a t  is not scale. Som e persons m igh t 

20 take  th at to be iron scale, th at fa llin g  off the flues, 
but th at is not so, it was th e soot th at dropped off.

B y  M r . Heisley.
Q. W e re  you  fam iliar w ith  th e price of th is prop­

erty  in the m arket, in O ctober and N ovem ber, 1893 ? 
A  Y e s  sir.

Q. W e re  yo u  fam iliar w ith  the price d u rin g  
years previous to th a t?  A ,  Y e s  sir,

Q. H ow  did th e prices o f m ach in ery at those 
dates, com pare w ith  the prices of m ach in ery  of lik e  

3 °  q u a lity  at the present tim e ; h ig h e r or low er or the 
sam e? A .  T im e s  w ere d u ll w hen, we fu rn ish ed  th at 
m ach in ery  and I  do not see a n y  m aterial difference. 
T h e re  are som e th in g s  th at are s lig h tly  low er now, 
bu t g e n e ra lly , there is v e ry  little  difference, if any.

Q. T h e  m arket is about th e sam e ? A ,  Y e s  sir.
Q. Is  there a n y th in g  special or out of the ordi­

n a ry  in  the m ake of th is en gin e ; is it m ade b y  the* 
trade g e n e ra lly  ? A .  N o sir; it is an en gin e for w hich 
I  m ade th e specifications several years ago w hen 

40 the patterns were first made o f the en gin e, I w ent
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over it and made some ch an ges w hich w e w anted 
to put into the engines w hich  w e furnished ; I in ­
creased the w eig h t of the fly-w heel about 20 to 25 
per cent, and various portions of th e  en gin e are 
h eavier and there are im provem ents in  the valve, 
th at are p ecu liar to our en gin es.

Q. I asked you  w h ether th is was made g e n e ra lly  
•by the trade ; yo u  sa y  it is n o t ; do you  know  how 
m an y houses m ake that sort of an en gin e ? A .  N one 
but ours. 10

G E O R G E  H E A D L E Y ,  called on b eh alf of the 
plaintiff, bein g d u ly  sw orn, testified as follow s:

B y  M r . H eisley,
Q. W h a t is yo u r business ? A .  M echanical en­

g in eer
Q. H ow  lo n g  h ave you been a m echanical en g i- 

n eer? A .  A b o u t 16 years:
Q. W h ere  have you  been em p loyed  p rin cip a lly  

d u rin g  th at tim e? A .  N . B. Q u in z y ’s, Jersey C ity-
Q. W h ere  are you  em ployed n ow ? A .  In  20 

business for m y se lf in Jersey C ity .
Q. A re  yo u  fam iliar w ith  the valu es of m achin­

ery  of different k in ds ? A .  Y e s  sir.
Q. D o yo u  b u y  and se ll en gin es ? A .  Y e s  sir.
Q. A n d  b o ilers?  A .  Y e s  sir.
Q. H a ve  you  seen th is property in su it ? A .  

Y e s, last Satu rd ay.
Q. In  w hat condition did you  find th is property?

A .  T h e  en gin e and boiler w as in  v e ry  fa ir  condition, 
but I notice 1 some cracks in th e pipe, th at was caused 30 
by the frost and in  the pum p also.

Q. W h a t about the pum p ? A % O ne w as burst 
by the ice.

Q. D id you  see an y  ice in the head ? A .  Y e s  sir.
Q. D id you m ake a carefu l exam ination  o f the 

pipe, as .to iis  condition, w ith  an idea of f ix in g  in  yo u r 
m ind, an estim ate of its va lu e  ? A .  A s  far as I could, 
w ithout g o in g  over and m easu rin g  e v e ry th in g  closely.

Q. W h a t in yo u r ju d gm en t, was that property 
•worth last S a tu r d a y ?  e v e r y th in g ! A .  E v e r y t h in g ,^

\
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pipe and a ll, I  shou ld  ju d g e  about $3,000 or $ 3  ,100.
Cross Exam ination by M r . A rro w  smith.
Q. H ow  did yo u  com e to go and exam in e th is 

prop erty  ? A .  M r. R obinson  of the firm of Jam es 
B e g g s  &  C om pan y, asked  me to go.

Q. W h e n  ? L a st  S a tu rd a y  m orning.
Q. D id  yo u  know  them  prior to th at tim e ? A .  

Y e s  sir.
Q. H ow  lo n g  have you  know n him  ? A .  I have 

know n him  several years.
Q' B v e r  w ork  for him  ? A .  N o sir.
Q. N ever in  h is  em p lo y ?  A .  W e have done 

sm all odd jobs for h im  w hen th ey  h ave sent th eir men 
to Jersey  C ity .

Q. W h a t in }^our ju d gm en t was th e va lu e  of the 
boiler and en gin e and attachm ent new, if it  had been 
a ll new, w hen yo u  exam in ed  it ?  A .  I considered it 
w orth  about as m uch as w hen it was new, w ith  the 
exception  of the pum p.

Q. T h e n  y o u r valu ation  was based upon the idea 

of its b e in g  new  m ach in ery, excep t the one item  of 
th e pum p ? A .  B x c e p t a few  little  frozen pipes.

Q. H ow  m uch did y o u  take  off for th at ? A .  I 
did not not tak e  a n y th in g  off at a ll, for it w ould not 
am ount to m uch.

Q. T h e n  a lth o u gh  there is som e s lig h t depreci­
ation there, yo u r estim ate w as made up on the idea of 
new  m achinery; a new  boiler and en gin e ? A .  Y e s
s i r ; th at is it.

30
Q. W h a t is y o u r estim ate o f the va lu e  of the 

boiler ? A .  I  suppose it w ould be about from $600 to

$7°°. ,
Q. Y o u  are m a k in g  an estim ate ? A .  I  am not 

m a k in g  an estim ate at all.
Q. Y o u  have g iven  a valu ation ? A .  Y e s , but it 

w ould be an u tter im p ossib ility  to sit here and g iv e  
you  the exact va lu e  of the engine, w ithout referrin g  
to catalogues.

Q. H ow  did you  arrive at th e valuation  ? A .
4 °  S im p ly  because I  kn ow  the different horse powers.
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Q. T h e n  yo u  ou gh t to know  w hat the boiler 
w ould be worth ? A .  I suppose it w ould cost about 
from  $1,300 to $1,400 ; th at is the en gin e— I gave th e 
price of the boiler as $600 or $700.

Q. W h a t is the power of th at bo iler? A .  A b o u t 
80 horse.

Q. Y o u  su ppose; do you k n o w ?  A .  N o sir; I 
have not m easured it exa ctly .

Q. T o  get accu rately  at the estim ate o f it, you  
w ould have to know  the m easurem ents ? A .  C er- ro 
ta in ly .

Q. A n d  th at you have done b y  gu ess w o rk ?  A .  
N o I did n o t ; I  w ent over it ro u g h ly  and found about 
the size and the len g th  of it.

Q. H o w ? A .  W ith  a two foot rule.
Q. W h o  was w ith  you  ? A .  M r. L yo n s.
Q. H ow  did you  arrive at the price o f th at— b y  

the pound ? A .  N o sir ; by the gen eral practice th at 
I have had around boilers.

Q. In  w h at w ay  ; how  are prices fixed  for boilers ? 20 
A .  T h e re  is no p articu lar practice at a l l ; a m an uses 
his own ju d gm en t.

Q. N ot as to price ; there m ust be some w ay of 
fig u rin g  yo u r price ? A .  I  am in the h abit of d ealin g 
w ith  en gin es and boilers every  day.

Q. D oes it not depend on w eig h t ? A .  I t  de­
pends on the s ty le  of the boiler.

Q. W ith o u t a n y  regard  to the q u an tity  of m ate­
r ia l?  A .  Y e s , it depends on the s ty le  o f the boiler.

Q. Y o u  m ean to sa y  th at it is m ade up en tire ly  3 °  
of the sty le  as to the price ? A .  C e rta in ly  it is.

Q. T a k e  the en gin e ; w h at do you  sa y  is the fa ir 
va lu e  of the en gin e ? A .  $1,300 to $1,400.

Q. C an  you  not te ll me a n y  better than th at ?
A .  N o  sir.

Q. D id yo u  m ake the m easurem ents of th at ?
A .  N o, I  found the size of i t ; I  go t the stroke of the 
en gin e ; th at is a ll th at is n ecessary.

Q. Do yo u  know  of a n y  sales of other en gin es or 
boilers o f th is  k in d , of th at pattern  and sty le , th at 40
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h ave been m ade w ith in  a few  years ? A  Y e s  s ir  ; I 
sold one of these en gin es m y se lf, about two years ago 
and put in  and paid for another about a w eek ago.

Q. H ow  did th at com pare as to size and pattern? 
A .  A  sm aller engine, bu t the sam e style.

Q  Y o u  have been in  the business ? A .  I  am in 
the business.

Q. Is it not a fact, th at in  the business, second­
hand en gin es and boilers are w orth less in the m arket? 

10 A .  T h a t  depends on th e w ork  on them .
Q. W ith o u t a n y  regard to w hether th e y  have 

. been a ctu a lly  in ju red  or n o t ; the m ere fact th at th ey  
have been set up and run, does it  not depreciate the 
valu e of them  ? A .  No, not b y  a n y  m eans.

Q. Y o u  could go in  th e m arket and sell them  the 
sam e as a new  en gin e ? A .  W h y  certa in ly  ; I  do not 
see w h y  not.

G E O R G E  R O B IN S O N , recalled.
B y . M r . H eisley.
Q. W h a t is yo u r business ? A .  In  the en gin e 

and boiler business.
Q. W h a t business h ave you  had ? A .  I  have 

been connected w ith  th e house of Jam es B e g g s  &  Co. 
since 1879.

Q. A re  you  fam iliar w ith  the m an ufacture of en­
gines, boilers and m ach in ery?  A ,  Y e s  sir, com m er­
c ia lly ,

Q. Y o n  know  the va lu e  of them  ? A .  Y e s  sir.
Q. Y o u  freq u en tly  m ake sales ? A .  Y e s  sir.

3 °  Q . A n d  h ave since 1879 ? ^  Y e s  sir.
Q. H ave you  a large  business ? A . W e  are con­

sidered the lead in g  house in  the c ity  o f N ew  Y o rk , in 
our line.

Q. H ave yon  been fam iliar w ith  the va lu e  of 
w hat are called  second-hand en gin es and boilers ? A .  
Y e s  sir.

Q. T h is  property in question, were you  fam iliar 
w ith  it ? A . Y e s  sir.

Q. D id  you  fix  the price o f it ? A .  N ot individ- 
4 o u a lly , but before the contract was made, I w ent over
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the figures.
Q. A s  an expert, can yo u  te ll w hether the value 

of an en gin e and boiler is depreciated b y  ordin ary use, 
for the term  o f three m onths to s ix  m onths ? A .  T h a t  
depends of course upon the use it has had. A  reason­
able use— we a lw ays test our en gin es in the s h o p ; 
you m ig h t sa y  th at w as a use before th e y  leave; a 
reasonable use instead o f doing harm , does g o o d : it 
gets it down to its bearin gs ; a new  en gin e is apt to 
run hot som etim es, it takes a m onth or two to g e t  i t ro 
down to its b e a r in g ; I w ould consider it m yself, bet­
ter th an  a new engine.

Q. H a v e  you  freq u en tly  sold en gin es th at h ave 
been used for a short tim e?  A .'  Y e s  s ir ;  we have.

Q. H ow  do the prices of these en gin es com pare 
w ith  the price o f a brand new  en gin e ? A .  I t  a ll de­
pends on circum stances. T h e  attorn ey on the other 
side tries to create a difference between a new  and a 
second-hand m a r k e t; i f  you  w ent into a second-hand 
boiler store on W a te r  Street, lo o k in g  for second-hand 20 
boilers there, you  m ig h t g e t one for 25 per cent, of its 
value, but w ith a house of Jam es B e g g s  &  C om p an y’s 
reputation I  w ould se ll it  and g e t as m uch for it as i f  
it cam e r ig h t from  the shop.

Q. H a ve  you  ever done th at w ith  other en gin es ?
A .  I  do not rem em ber.

Q. C ou ld  yo u  get th at price i f  yo u  le t the p ur­
chaser know  th at it had been used for three or fou r 
m onths ? A .  Y e s , if  we sold it and said it w as a ll 
r ig h t  3°

Q. Y o u  heard the testim on y of M r. H ead ley, as 
to the va lu e  of an engine, th at it depended m ore on 
its pattern and sty le , than  its actu al s iz e ; is th at so 
or not ? A .  H e  w a s sp ea k in g  about the b o ile r ; the 
sty le  of the b o ile r ; o f course the sty le  and the design 
has more to do w ith  the boiler than  the w eig h t o f the 
m aterial, decidedly.

Q. Is  th is  boiler made b y  an y  other house th an  
the house of Jam es B e g g s  &  C om pany ? A .  T h is  
en gin e is not made b y  a n y  house ex cep tin g  our own. 40
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Q. T h e  contract price mentioned as the consider­

ation of the proposed sale in these two agreem ents, 
has that been paid ? A .  N o sir.

Q. I t  is still due ? A .  Y e s  sir ; that portion of 
it.

Q. A ccordin g to the term s of the contract, are 
any paym ents past due ? A .  A l l  of them.

Q. A n d  were th ey past due on the is t  o f Ju ly, 
1894 ? A .  Y e s  sir.

Q. W h a t would you say  about the value of the 
other property w hich you sold, being depreciated by 
three or four m onths work ? A .  I would not consider 
that th ey  were depreciated at a l l ; we would take that 
whole business righ t into our work room ; of course 
i f  the pump has been damaged b y  frost or an y of the 
pipes, we could not sell them ; we would not attem pt 
to.

Q. A re  th ey  easily  replaced? A .  I t  depends on 
the damage that is done; that is a very  sm all part of 

° t h e  contract.
Cross Examination by M r. Hawkins
Q. Did you  receive an y m oney on the contract ?

A .  Y e s  sir, there was some m oney paid.
Q. H ow  m uch was paid ? A .  I  have not got it 

in m y m in d : I  th in k  $500 or $600.
Q. W a s there not $1,000? A .  N o sir.
Q. W h en  did th ey first m ake default ? A .  T h ey  

gave us notes and I can tell b y  them.
Q. Y o u  can tell the am ount th ey defaulted in, 

3 °  too, can you not? A .  I presum e so ; there is a note 
dated October 30th, 1893. for $1,000, drawn three 
m onths after d a te ; it m ust have been about January 
3d and it was not p aid : there is another note dated 
October 30th, 1893, four m onths after date, $1,000.

Q. I  am not ask in g  you about those notes at all; 
if you  w ill ascertain how m uch is paid and let me 
know, you w ill answer m y question ? A .  I cannot 
tell from these notes how m uch has been paid, but I 
think, m y book-keeper can tell.

40 Q. W h en  was the first default made ? A .  T h e
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first default was made on the paym ent o f this note 
that was due in January, 1894.

Q. W h a t tim e in January ? A .  T h is  note is 
dated October 28th, 1893, at three m onths ; that would 
come due January 2d or 3d.

Q. W a s that note renewed? A .  I t  was not.
Q. D id you  have notes come due after th at?  A .

W e had a note due a m onth later.
Q. W h en  did you first n otify  Conneen &  Com ­

pany, that they were in default and that you proposed ro 
to claim  this property ?

O bjected to.
Q. W h at is the total consideration of these two 

contracts ? A .  A dd them to g e th e r; I do not know.
Q. $3,144.15 ? A .  I believe that is it.
Q. A n d  you say  you have had of that, how much?

A .  A bout $500, between $500 and $600; I th in k  
$2,640 is due us.

H E N R Y  B. E E L L S , recalled.
B y  M r. Heisley. 20
Q. Do you know  the amount that has been paid 

on account of these two agreem ents ? A .  I  can tell 
b y  lookin g at the first agreem ent— $651.15, is the 
total am ount that has been p a id ; the first two pay­
ments.

M r. Heisley. I  offer in evidence the two con­
tracts, one dated October 4th, 1893, and the other the 
5th of December, 1893, referring to the proposed sale 
of this property in dispute.

I also offer the contract for the sale of the real 3 °  
estate b y  Palm ateers to Eipm an &  T a y lo r  and a copy 
of the contract between Palm ateers and the M ill and 
Lum ber C o m p a n y ; the copy b y  agreem ent, to be re­
ceived as the original.

I also offer in evidence the notice o f James B eggs 
&  Com pany, signed by H eisley  &  M orris, which was 
served upon receiver T erh u n e, w hich paper is object­
ed to as to its relevancy.

I also offer in evidence the notice dated October 
3d, w hich M r. L lo yd  testified to serving on the P a l-40



3 «
m ateers and a ll the notes w h ich  were g iven  b y  the 
N ew  Jersey  M ill &  L u m b er Co. in  p aym ent of the 
prop erty  sold— the unpaid notes. A lso  the two letters 
of H a w k in s &  D urand, one dated A u g u s t  25th and 
the other N ovem ber 1st, 1894.

M r . Arrowsm ith. W e  object to the notice serv­
ed upon M r. T erh u n e, upon the grou n d  th at it is im ­
m aterial and irrelevant.

D ecision reserved.
10 P la in tiff’s rests.

R ecess.
A ir, Hawkins. I  offer in  evidence the deed o f 

A m os and John Palm ateer, to the property in ques­
tion, from  D avid  C. N e w in g  and w ife and others, 
dated the 24th of M arch, 1888, w h ich  covers the lu m ­
ber yard, the p roperty in question. I t  is recorded in 
book 431, page 45.

M arked  D efendants E x . No. 1.
W I L L I A M  H . S T A U F F E R ,  called  on b eh a lf 

20 of the defendants, b ein g  d u ly  sw orn, testified as fo l­
low s : -

B y  M r . Hawkins.
Q. W h a t is yo u r business ? • A .  Photographer.
Q. H ow  lo n g  h ave yo u  been en gaged  in  th at 

business ? A .  A b o u t 23 years.
Q. W h e re  are you  located ? A .  A sb u ry  P ark.
Q. H ow  lo n g  have you  been located there ? A .  

15 years.
Q. H a ve  yo u  been in the h abit of ta k in g  outdoor 

3 ° v ie w s?  A .  Y e s  sir.
Q. H a ve  you  tgken  out door view s for the p ur­

pose of b e in g  used in  cou rt?  A .  Y e s  sir.
Q. O n  other occasions beside th is ? A .  Y e s  sir.
Q. I  show  you  these th ree view s ; do th e y  des­

cribe the property at L o n g  B ranch, know n as the N ew  
Jersey M ill &  L u m b er C om pany, from  the various 
stand-points taken  ? A .  Y e s  sir.

Q. D oes th is  view  describe the en gin e room ? 
A .  Y e s  sir.

40 Q . T h e  en gin e room w ith  the exception o f the
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pum p? A .  Y e s  sir.
Q. D oes th is one show  the boiler room ? A .  Y e s  

sir.
• Q. A n d  th is one shows th e south side of the en­

gin e room in w h ich  the en gin e and boiler are located?
A .  Y e s  sir.

Cross exam ination  waived.
.A D A M  S M I T H , called  on b eh alf of the defend­

ant, b e in g  d u ly  sworn, testified as follow s :
B y  M r . Hawkins. 10
Q. W h a t is yo u r business ? A .  M achine hand.
Q. H ow  lo n g  h ave yo u  been en gaged  in that 

business ? A .  A b o u t n ine years.
Q. D id  you  ever w ork  for th is m ill com pan y?

A .  Y e s  sir.
Q. T h e  L o n g  B ran ch  M ill C o m p an y?  A .  Y e s  

sir.
Q. W e re  yo u  present on the occasion w hen the 

en gin e and boilers were b ein g  pu t in  ? A .  Y e s  sir.
Q. U n d er whose supervision  and in struction  w ere 20 

th ey  b ein g  p u t in  ? A .  M r. L y o n s.
Q. T h e  gen tlem an  w ho w as on the stand th is 

m orn in g ? A .  Y e s .
Q. Is  th at the gen tlem an  ? (M r. L y o n s  b ein g  re­

quested to stand up.) A .  Y e s  sir.
Q. W h o  w as he there rep resen tin g ?
O bjected  to.
Q. W h o  did he sa y  he was rep resentin g ?

A .  Jam es B e g g s  &  Co.
Q. Just state how th is en gin e and boiler was con- 3 °  

structed— in  the first place, w hen the construction be­
gan, w as there a n y  b u ild in g  there in  w hich th e y  w ere 
to be placed ? A .  T h e re  was not— the m ill w as there, 
the wooden bu ild ing.

Q. T h e  wooden b u ild in g  w hich  jo in s th is brick  
build ing, on the east, as show n on a portion of th is 
photograph w as th ere?  A .  Y e s  sir.

Q. B u t th is b rick  bu ild in g, was not th ere?  A .  
N o sir.

Q. H ow  was the en gin e pu t up ? 40
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O bj ected to.
M r . H eisley. I  object to th at on the ground of 

it  b e in g  im m aterial, as to w h at use was m ade of the 
prop erty  after it  w as delivered b y  m y  clients in N ew  
Y o r k  C ity . T h e  contract o f sale b ein g  com pleted in  
N ew  Y o r k  C ity , th e p lain tiff retained the ow nership 
of the property. I t  is not com petent for the defend­
ants to affect the title  o f the plain tiff, b y  acts of the 
defendant or an ybody else, in attach in g  them  to real 

10 estate.
(A fter a le n g th y  discussion of the question, b y  

counsel,) the C ou rt said :
T h is  elaborate argum ent, satisfies me th at the 

w hole determ ination of th is case tu rn s on the ques­
tion o f law  and you  w ant the C ou rt to pass upon that, 
w ithout a n y  previous op p ortu n ity  to exam in e the 
question as counsel have. I  cannot see w hat there is 
in  this case for the ju r y  to pass upon, except the ques­
tion o f dam ages. I  w ill m ake th is su ggestion , th at 
th is testim ony be taken  w ith the objection, reserv in g  
m y  ru lin g  upon it and if  yo u  desire y o u  can h ave the 
question of dam ages passed upon b y  the ju ry , reserv­
in g  the question o f law . T h a t  w ill g iv e  me an oppor­
tu n ity  to exam in e it w ith  the sam e detail th at counsel 
have. I can pass upon it and g iv e  m y  view s about it, 
bu t it w ill be u n satisfacto ry  to m e to do so. Y o u  can 
dispense w ith  th e ju r y  and h ave the facts found b y  
th e C ou rt or h ave the ju r y  pass upon the question of 
dam ages and reserve th e le g a l question.

3 °. M r . H awkins. I  am w illin g  to h ave th e case 
conform  to the ideas su ggested  b y  y o u r H onor and it 
seem s to me, w ith ou t regard  to w h at counsel say  in  
the case, th at y o u r  H o n o r’s su ggestion  can be carried 
out. Y o u  can reserve th e question o f law  and the 
ju r y  can pass upon the question of dam ages.

The Court. Y e s , th at is  freq u en tly  done.
M r . Hawkins. I  w ould prefer th at it should  be 

done th at w ay.
M r . H eisley. C ou n sel can read ily  appreciate 

40 w h y yo u r H on or w ould lik e  to look at the law  on the
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su bject and' it is a v ery  reasonable su ggestion  th at 
you  should be g iven  an op p ortun ity to exam in e the 
question. W e  w ant to tr y  to accom m odate ou rselves 
to the su ggestion  of yo n r H onor, but we do not w ant 
to be prejudiced in  a n y  w ay b y  the adm ission of evi­

dence. W e  are w illin g  to consent to this, th at the 
ju r y  sh all s im p ly  pass upon the question of the con­
version and the question of dam ages if any, to be 
awarded to the plaintiff, but there sh a ll be no testi­
m ony adm itted as to how  this property w as attached 1 
to the fre e h o ld ; th at fact and the effect of such  affix­
in g  to the real estate, to be determ ined b y  yo u r H onor 
afterw ards, x

The Court. I f  it  should  turn  out th at the tu rn ­
in g  point in  th is case, involved  th at v e ry  testim ony, 
we w ould not be in  position to determ ine it, I  m ean to 
say  upon a question of law.

M r . Arrowsm ith. M r. H e is le y ’s idea is th at the 
testim on y should  go in  su bject to th eir objection.

20M r . Heisley. N o, I do not mean t h a t ; I  m ean 
that the testim ony sh all not go in at all.

M r . Arrowsm ith. T h e  testim on y can be heard 
subject to y o u r H on or’s final decision as to w h ether 
it is com petent or not a n d e a n  leave the question of 
conversion and dam ages to the ju ry , reserv in g  the 
le g a l question, w h ich  yo u r H on or is obliged  to do 
an yw ay.

M r. Heisley. T h e  o n ly  point is, in  con sen tin g 
to that is I do not w an t evidence to go before th e ju r y  
w hich  perhaps m igh t prejudice them  or influence 3 

them , in  d eterm in in g the am ount of dam ages th at 
should  be awarded.

The Court. Suppose we adm it th is  testim ony 
w ith yo u r objection made and exception  allow ed and 
I can reserve m y ru lin g  upon the ad m issib ility  of it, 
for the final ch arge to the ju r y . I  sh a ll ch arge the 
ju ry  to-morrow m orn in g as to w hat the law  is. In  
other words, I  w ill adm it th is testim ony, reserv in g  m y 
final ru lin g  upon it, a fter I exam in e the question to­

n ig h t. 4 °
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M r. Close. A n d  strike it out or continue it to­
morrow m orning, before the ju ry  is charged ?

The Court. Y e s, you w ill have you r exception 
W e  can receive th is testim ony this afternoon and you 
w ill be allowed you r exception to it in case I deter­
m ine that to stand and I w ill reserve the question of 
law, so that the ju ry  m ay pass sim p ly upon the ques­
tion of fact.

M r. Arrowsmith. T h e  ju ry  can then take 
into consideration on ly  what was the value of the good 
at the tim e of the conversion.

M r. Heisley. I f  the evidence goes in and to-mor­
row m orning i f  you r H onor says to the ju ry , you 
m ust not regard the testim ony regardin g the affixing, 
at all, i f  the ju ry  is charged specifically on that 
point—

The Court. I w ill send the ju ry  out to-night,
upon the question of dam ages, reserving the other, if
you want.2o _ _

M r. Heisley. No, I  do not care to have you do 
t h a t ; then you r H onor w ill adm it this subject to our 
exception and reserve you r decision of it, u n til to­
morrow m orning ?

The Court. A ssum e that the ju r y  brin g in a 
verdict this afternoon for you r clients, the question 
would then be left to be determined b y  the Court, 
w hether under the law, the verdict should stand. Do 
you not so understand it ? I th in k  that is the more 
satisfactory w ay to let it stand. I f  m y determination 

3 °  should be against you, you w ill have an exception, 
such that you could take advantage of in a h igh er 
court.

M r. Heisley. Supposing the ju ry  render a ver­
dict of a certain amount under the admission o f this 
evidence and then you afterwards concluded that the 
ru lin g  was wrong, that the ru lin g  should be as to the 
exclusion of this evidence as to the affixing, we would 
have then to apply to the Suprem e Court to reverse 
it or have a new trial before you r Honor.

40 The Court. Y e s, one or the other.
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M r. Heisley. I would rather have it understood 
that in case your H onor concludes that the ru lin g  
should be in favor o f excludin g' the evidence} that 
there should be a new trial, if the plaintiffs want it.

The Court. I f  I exclude the evidence, th en  your 
verdict w ill stand.

M r. Close. I f  the ju ry  should brin g in a sm all 
verdict under the ru lin g  that it  should have been e x ­
cluded, the ju ry  m ight have given  us a larger verdict.

M r. Arrowsmith. T h e  award for damages, w i l l 10 
be the value of the property less the paym ent that 
has been paid upon it, w ith interest for detention.

The Court. T h a t is w hat I should charge them.
M r. Heisley. Y es, I th in k  that is -right.
M r . Close. I understand the rule to be that the 

question of affixing and fixtures, is a fact for the ju ry . 
T h e  Court cannot pass upon the question of intention; 
tffat is a fact that the ju ry  m ust find; that is the rule 
in forty states out of the forty-four; it is a question 
of fact for the ju ry  w hether it was affixed and w h a t20 
the intention was in regard to the affixing, is a ques­
tion for the ju ry .

M r  Heisley. T h e  Court admits the evidence, 
subject to our objection and exception and charge the 
ju ry  as to dam ages and if we are entitled to recover 
at all, to recover the value sued for, w ith interest.

M r. Arrowsmith. W e  say there should be a 
deduction made of the am ount that was paid, but that 
is a m atter for the Court.

M r. Heisley. O u r objection and exception a p -3°  
plies to every question, w ithout stating it.

The Court. I w ill adm it this testim ony as to 
affixing subject to your objection and exception and 
with the lega l question reserved, so that if I determine 
that it is not a defense to this action, your case would 
then stand.

Q. Y o u  say  that M r. L yo n s was there and said 
that he represented James B eggs &  Co.? A . Y es  sir.

Q. H ow  lon g was Mr. L yon s there altogether, 
off and on ? A .  H e was here at one tim e for a week ¿0
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and then  two or three tim es he w as o n ly  here a cou­
ple of days.

Q. B y  “ h ere,”  you  m ean in L o n g  B ran ch  ? A .  
Y e s  sir.

Q. A n d  you  m ean su p erin ten d in g the w ork ? 
A .  Y e s  sir.

. Q. W h e re  did he board or did he go  hom e ? A .
H e boarded at the T h ird  A ven u e  H otel in  L o n g  
B ranch.

Q. W a s  he there every  d ay or not, superintend­
in g  the erection of th is  work? A .  H e  w as there from  
about e ig h t o’clock  in  the m orning, im til noon and 
th en  w ent to h is d inner and cam e back and stayed  
u n til five o’clock  or later.

Q. H ow  was he su p erin ten d in g it; in w hat way? 
A .  H e  had a ll the details and plans and he told us 
w hat to do about it.

Q. W a s  he dissatisfied with a n y  of the w ork th at 
had been done and did he direct th at it  should  be

2,0
ch anged  in  a n y  p a rticu la r?  A .  Som etim es he did.

Q. C an  you  cite a n y  p articu lar in stan ce?  A .  
F o r instance the foundation of the en gin e was torn up 
after it  had been finished.

Q. B y  w hose direction ? A .  M r. L y o n s. *
Q. H e  w as dissatisfied w ith  the m anner in  w hich  

it w as constructed ? A .  W ith  the m aterial th at was 
used.

Q. H ow  deep does the foundation of the en gin e 
go down ? A .  A b o u t e ig h t feet.

Q. W h a t is it b u ilt o f?  A .  B ric k  and cem ent. 
Q. F o r  th e w hole e ig h t feet ? A .  Y e s  sir.
Q. H ow  h ig h  above the floor does the foundation 

p ro ject?  A .  A b o u t 18 inches.
Q. A b o u t 18 inches above the floor of the en gin e 

room ? A .  Y e s  sir.
Q. H ow  is the en gin e fastened to the foundation ? 

A .  B y  bolts.
Q. D o yo u  kn ow  how m an y ? A .  T e n  bolts 

and four to the p illa r  block.
4 °  Q. H ow  are those bolts an n exed  to the founda-
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tion ? A .  T h e y  h ave anchors.

Q. T h e y  run down th rough  the fo u n d a tio n ; 
th rou gh  the w hole e ig h t feet?  A .  Y e s  sir.

Q. A n d  then have anchor plates on the bottom  ?
A  Y e s  sir.

Q. So th at th e y  cannot p u ll o u t?  A .  Y e s  sir.
Q. W h a t do yo u  m ean b y  a p illa r block ? A . 

T h a t  is a bearin g to hold up the shaft of the fly  w heel.
Q. Is  th a t a portion th at goes in the b u ild in g—  

how does th at relate, to the en gin e or the b u ild in g  ? 10 
A .  T o  the bu ild ing.

Q. Y o u  are sp ea k in g  about th is sh a ftin g  w hich  
exten ds into the b u ild in g ?  A .  Y e s  sir, r ig h t th rou gh  
the w all.

Q. I t  goes th rough  w hat w all ? A .  T h e  outer 
w all of the bu ild in g.

Q. H ow  does it rest o n  the outer w all ? A .  B y  
a p illa r  b lock  b y  a bearing.

Q. T h e re  is a hole cu t th rough  the outer w all ?
A .  I t  w as not cut in  ; it w as m ade there.

Q. A n d  th is shaft sticks th rou gh  the w all, out 
into the open air, excep t there is a wooden door out­
side? A .  Y e s  sir.

, Q. H ow  is the shaft foundation b u ilt on th at 
w all ? A .  T h ro u g h  bolts.

Q. B olts down th rou gh  the w all ? A .  Y e s  sir.
Q. H ow  lo n g  are th e y  ? A .  B ig h t  feet.
Q. T h e  bolts w hich hold th is w all, go  e ig h t feet 

down m  the foundation of the outer w all of th e fou n ­
dation ? A .  I suppose th e y  do. 3 °

A n sw er strick en  out.
Q. Y o u  saw it constructed ? A .  I t  was con­

structed b y  the other m en ; I was r ig h t by.
Q. Y o u  m ean th at the bolts ran from the founda­

tion up to the shaft ? -A . Y e s  sir.
Q . H ow  la rg e  is th at hole ? A .  A b o u t 2 feet 6 

and 18 inches h igh .
Q. S u p p osin g  th at sh aft was taken  out of there, 

th at hole w ould be left in  the b u ild in g  ? A .  Y e s  sir.
Q. H ow  la rg e  is the w heel in diam eter ? A .  96 40
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inches.

Q. B ig h t feet? A .  Y es  sir.

Q. H ow  large is the largest door in that ro o m : 
A .  S ix  feet, e igh t inches, I think.

B y. M r. Heisley.
Q. H ave you  measured ? A .  No.
Obj ected to.
B y  M r. Hawkins.

IO Q • G ive us your best judgm ent ? A .  A bout 6
feet 8 inches.

Q. H ow  large is the largest w indow ? A .  I 
could not tell the exact measure.

Q. B ig h t feet ? A .  N ot quite.
Q. O ver five feet ? A .  T h e y  are over five.
Q. H ow  m uch over? A .  I  should ju d ge  they 

were about 6 feet 8 inches.
Q. A s  b ig  as the door ? A .  A bout that.
Q. Is there an y w ay to get that wheel out o f 

20 that room, w ithout tearing down a part of the build­
in g  ? A .  No sir.

Q. Do you  know  the size of the w ater h e a te r ; 
how m uch in diam eter ? A .  A bou t 3 feet 5 or 6.

Q. Do you know how wide the widest door in 
that room is ? A .  A bou t three feet.

Q. T h e n  that could not be gotten out w ithout 
tearing down a portion of the bu ild in g? A .  Y o u  
would have to tear down the jam b and some part o f 
the brick,

Q. T o  get out the w ater heater ? A .  Y e s  sir.
Q. W h at is this pipe ru n n in g from the engine 

out through the center w all ? A .  T h a t is a steam 
pipe.

Q. T h e  m ain steam pipe ? A .  Y es.
Q. Connecting the engine and w hat ? A .  T h e  

engine and boiler.

Q. T h a t does connect the engine and boiler ? 
A .  Y e s  sir.

Q. W h a t is this pipe ru n n in g down from the 
head of the engine and com ing up under the w ater 

4 °  chest ? A .  T h a t is the exh au st pipe.
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Q. H ow  large is this pipe ru n n in g in the boiler ¿ 
A .  S ix  inches.

Q. It would m ake a hole 6%  inches large in 
that w all ? A .  Y e s  sir.

Q. H ow  large is the exhaust pipe ru n n in g from 
the engine to the water heater? A .  Seven inches.

Q. T h is  pipe ru n n in g from the engine to the 
water heater, runs down through the floor, along 
under the floor, in a diagonal direction—

O bjected to.
Q. W here does the pipe run from, that goes un­

der the end of the en gin e? A .  It runs from the 
steam chest to the heater and there it is bolted fast.

Q. W here does it run, uuder or above the floor ? 
A .  U nder the floor.

Q. I f  you want to get at it, w hat damage, if any, 
would you  have to do to the b u ild in g? A .  T a k e  up 
a portion of the floor.

Q. H ow  m any other pipes run from the water 
heater, through the floor? A .  There is on ly  one 
under the floor, besides the steam pipe.

Q. Does not this outside pipe run through the 
floor and is not there one on the other side ? A .  One 
pipe goes outside ; that is a drip pipe.'

Q. T h a t goes through the floor? A .  Y e s  sir.
Q. Does not the pipe on the north side of the 

steam chest also run through the floor ?
M r. Heisley. I object to the counsel p u ttin g the 

question and answer in the m outh of the witness ; the 
witness did not know  an y of the pipes on the photo­
graph, until counsel showed them to him.

Q. H ow  m any other pipes are connected with 
the steam chest?

M r. Heisley. I object to the witness h avin g the 
photograph.

Q. H ow  m any other pipes run from the steam 
chest through the centre w all, if a n y ?  A .  T h ere  is 
the main steam pipe and a steam pipe to the pump 
and several feed water pipes and there are two pipes 
run n in g through the floor, one to dump the water
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from  the heater out into the sewer.
Q. T h is  w all is  a b rick  w a ll?  A .  Y e s  sir.
Q. Is  there not also an exh a u st pipe from  the 

w ater h eater? A .  Y e s  sir.
Q. Hotv la rge  is th at ? A .  Seven  inches.
Q. H ow  was the boiler pu t in  the b u ild in g ; was 

it  p u t there before the b u ild in g  was up or after ? A .  
I t  w as put there before a n y th in g  w as there, o n ly  the 
foundation was bu ilt, the foundation in the ground. 

10 Q. D o you  sa y  th at the en gin e and boiler and 
the pum p and so on, were pu t in the b u ild in g  before 
the b u ild in g  was up at a ll— put w here the b u ild in g  is 
now  and the b u ild in g  b u ilt around it ? A .  T h e  en­
g in e  and boiler w as pu t in  before a n y th in g  w as put 
up, excep t the pum p ; th at was put in afterw ards.

Q. H ow  deep down does the foundation of the 
boiler go ? A .  B etw een fou r and five feet.

Q. W h a t is the foundation of the boiler m ade 
o f?  A .  O f b rick  and cem ent.

Q. D o you  m ean to sa y  th at it goes down five 
feet below  the leve l of the floor? A .  N ot from  there 
down ; it is not quite so deep there.

Q. H ow  deep is it ? A .  A b o u t four feet there.
Q. F o u r feet from  th e bottom of the factory  ? 

A .  Y e s  sir.

Q. W h a t is there on the top of the boiler ? A .  
B rick  w o r k ; it is a ll inclosed w ith  brick.

Q. E x c e p t in  front ? A .  Y e s  sir
Q. E v e r y  side of the boiler is enclosed w ith  

3 °  brick, excep t the front ? A .  Y e s  sir.
Q. D o you  know  how th ick  the w all is ?  A .  

A b o u t 12 inches, and on top there are 8 inches.
Q. I t  run s up, how h igh , 12 inches th ic k ?  A .  

A b o u t 8 feet the h e igh t of the boiler is.
Q. A re  there a n y  bu ck-stays or a n y th in g  of th at 

sort ? A .  T h e re  are four.
Q. W h a t is a b u ck -sta y  ? A .  A  h ea vy  m ass o f 

iron to hold  the b rick  w ork together.
Q. B olted  where ? A .  B olted th ro u gh  eyes, at 

40 the top and bottom.
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Q. Point out the buck-stays on this picture of 
the boiler ? A .  T h ere  it is.

Q. T h is  iron colum n that sticks out here ? A .  
Y e s  sir.

Q. A n d ’there are four of those? A .  Y e s  sir.
Q. H ow is the boiler supported in the brick 

w ork ? A .  I t  hangs there by flanges.
Q. Boiler lu gs as th ey are called in the declara­

tion ? A .  Y es.
Q. H ow m any flanges are there ? A .  Four. 10
Q. T w o on each side ? A .  Y e s  sir.
Q. H ow  are they set in the brick work ? A  

Set on plates.
Q  In the brick w ork? A .  Y es  sir.
Q. Y o u  say the boiler is bricked in on all sides 

but the fro n t; what about the to p ?  A .  T h e  top 
is also covered with brick.

Q. T h e  top is bricked in also? A .  Y e s  sir.
Q. W h a t is there on top of the boiler, if an y­

thing, to take the sm oke out ? A .  T h ere  is a mass 20 
of iron— an iron pipe about three feet in diameter.

A .  A n d  it shows on the top of the boiler in this 
picture A .  Y e s  sir the drum.

Q. W h ere does that drum run to ? A .  It runs 
out to the chim ney.

Q. T h ro u gh  the w all of the b u ild in g? A .  Y e s  
sir.

Q. T h ere is a large sm oke stack outside of the 
bu ild in g? A .  Y es sir.

Q. Part of this engine? A .  Y e s  sir. 3 °
Q. Is there an y floor above this drum head?

A .  Y e s  sir.
Q. A n y  floor up stairs? A .  Y e s  s ir ; the floor 

in that part of the building, is about three feet h igh er 
than the other part of the floor.

Q. W h ere is the floor that ought to be there—  
cut out ? A .  It was put up there so the floor would 
not catch fire.

Q. T h e  floor is cut out ? A .  It was so construc­
ted. 40
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Q. H ow  large is that space above the drum head? 
A .  A bout io  feet square.

Q. T h a t is a break in the upper floor of the 
b u ild in g ?  A .  Y e s  sir.

Q. W h y  do you say the break is there ? A .  So 
the upper floor would not catch fire.

Q • Ho you recollect w hether or not .there were 
an y posts restin g on the brick w all in the boiler 
room, to support the upper floor? A .  S ix  or seven of 

10 them there.

Q. S ix  or seven posts ru n n in g from where ? A .  
From  the brick work of the boiler, under the floor.

Q. T h en  if the brick work of the boiler were 
taken down, w hat would become of those posts ? A .  
I suppose they would drop down.

Q. T h e  posts run from the top of the brick  work 
np to the upper floor o f the build ing ? A , U p to u n ­
der the floor, th ey support the floor.

Q. Y o u  say the foundation of the boiler goes 
20 about four feet in the ground and that it is made 

of brick and cement. W h a t is there in the foundation 
to hold the boiler in place ? A .  There are several an­
chor bolts.

Q. H ow  are they laid in the foundation ? A
T w o of them were about one foot above the floor and
the other is on top.

Q. H ow  large are those bolts ? A .  A bout one 
inch iron.

Q. H ow lon g ? A .  A bout 18 and 20 feet.
30 Q- H ow  are th ey fixed in the mason w ork?

A .  T h e y  run righ t through the centre o f the mason
work.

Q. W h at are th ey there for ? A .  T o  hold the 
brick w all together firm ly.

Q. Do you know  w hether there are an y open- 
in gs in the build ing on the south side, connecting in 
an y w ay with the boiler ? A .  T h ere  are two.

Q. A bou t how large are those openings ? A .  
A bout two feet s ix  inches by eighteen inches.

40 £?. W h at are the openings for ? A . One is
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called a back connection to clean the place ont.
Q, It has a door, to clean the boiler ont? A .

Y e s  sir.
Q % W h a t is the other for? A ,  F or a steam 

blower.
Q . W h y  were those holes left th e r e ; was that 

necessary? A . Y e s  sir.
Q . Á re  the holes that you refer to, pictured in 

these photographs ? A .  Y e s  sir,
Q. T h a t represents the south side of the b u ild -ro 

in g  ? A % Y es.
Q . T h ere is a pipe also ru n n in g through the 

roof ? A .  Y e s  sir.
Q . H ow  large is that pipe ? A ,  T w o inches.
Q . T h ere  is another pipe ru n n in g through the 

roof, is there? A .  Y e s  sir.
Q % W h a t pipe is that ? A % T h e  exhaust pipe.
Q. H ow  large is that ? A ,  Seven inches.
Q. W h at does that connect w ith ?  A .  W ith  

the heater. • 20
Q . T h e  water heater? A .  Y e s  sir.
Q. I f  that pipe was taken away, there would be 

that hole le ft in  the roof ? A .  I  suppose so.
Q. In  the engine room, where this large wheel 

revolves, is there an y floor underneath it ? A .  No 
sir.

Q. W h a t is there underneath it ? A .  N oth in g 
but sand.

Q. H ow  deep does it go  down from the floor ?
A . O n ly  about s ix  in ch es; ju st enough to clear t h e 3 °  
belt.

Q. T h is  is about two feet, is it not— where the 
wheel revolves, how deep is the pit ? A .  A bout 18 
inches or more.

Q. H ow  lon g a hole is it ? A .  A bout nine feet 
long and about three feet wide.

Q. W here is the dum m y pum p? A .  In  the 
southwest corner of the engine room.

Q. Is that connected w ith  a n yth in g  b y  pipes ?
A . Y e s  sir. 40
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Q. W ith  what ? A .  Connected \Hth pipes out 
to the well.

Q. W h a t k in d  of a foundation is that built on ? 
A .  B rick.

Q. H ow  far does it run down into the ground ? 
A .  A bout four feet.

Q. H ow  is it fastened to the foundation ? A .  
B y  means of bolts.

io  H ow  are the bolts fastened to the brick
work ? A .  B y  anchors.

Q. R u n n in g  from the bottom of the founda­
tion ? A .  Yes.

Q. U p through it and then bolted on ? A .  Y es 
sir.

Q. Y o u  say  it connects w ith the w e ll; how 
does it connect w ith the w ell outside— b y  pipes ? 
A .  Y e s  sir.

Q. H ow  large  is that pipe ? A .  A bou t 2JÍ to 3
inches.

20
Q. T h en  the pipe runs out through the side of 

the build ing ? A .  Y e s  sir.

Q. A bou t 15 feet o f it under ground ? A .  Y e s  
sir.

0 . T o  a well, and down the w ell, to the water ? 
A .  Y e s  sir.

Q. A e r  there an y  pipes connecting this dum m y 
pum p w ith an yth in g  else ? A .  T h ere is a pipe from 
the water t a n k ; that is not there an y more.

‘ 30 R u n n in £ out through the build ing on the
0 south side ? A .  Y e s  sir.

Q. H ow  large is that pipe ? A .  T h e  same, 2 ^  
inches.

Q' T h a t pipe also runs through the centre w all ? 
A .  Y e s  sir.

Q. A n d  makes a hole there about three inches 
in diam eter ? A .  Y e s  sir.

Q. Is  there an y  other pipe connected w ith the 
dum m y pum p or engine ? A .  A  steam pipe.

Q. R u n n in g  from where ? A .  From  the boiler.
40 Q. W here does it run, under or above the floor ?
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A .  It runs about 8 feet above the floor.
Q. Is there an y  other pipe connected w ith the 

dum m y pump ? A .  T h ere is an exhaust pipe.
Q. Is there a pipe connected with the hot water 

chest, from the dum m y engine ? A .  Y e s  sir.
Q. A bout how large is that pipe? A .  in.
Q. Im m ediately back of this large wall, are there 

an y holes in the w all ? A .  T h ere  are two.
Q. A bout how large are those holes ? A .  A bout 

30 inches b y  8. ro
Q. W h at are those holes there for ? A .  T o  run 

the belt through, to the main building.
Q. W ere th ey  put there after the bu ild in g was 

constructed, or made in the build ing ? A .  Made in 
the building.

Q. H ow m any pipes are there that run from the 
engine to the boiler outside of the steam pipe or to 
the water chest ? A . A bout four.

Q. Connecting the boiler w ith the water heater ?
A .  T h ere  is on ly  one in t h a t ; I thought you said g o -20 
in g  through the wall.

Cross Examination by M r. Close
Q. Y o u  are here at the request of the defendant ?

A .  Y e s  sir.
Q. A re  you paid for you r time ? A .  I didn’t get 

paid y e t ;  I don’t know  an yth in g  about that.
Q. T h ere  was a promise made to p ay you ? A .  

Y e s  sir.
Q. A re  you subpoenaed ? A .  Y e s  sir.
Q. B u t you are to get furth er pay, in addition 3 °  

to the fee given  you at the tim e the subpoena was 
served ? A .  I am supposed to get m y d a y ’s wages.

Q. W ere you present at all times, in putting in 
the foundation ? A .  Y e s  sir.

Q. D id you see the bolts go in ?  A .  Y e s  sir.
Q. D id you help put them in ? A .  No the ma­

sons done that.
Q. D id you see the bolts extended down to the 

bottom of the foundation ? A .  Y es  sir.
Q. W ho furnished them  ? A .  T h e  N ew  Jersey 40
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M ill and L um ber Com pany had to furnish  those.
Q. Is it not a fact that the N ew  Jersey M ill &  

Lum ber Com pany actu ally  fixed the engine and 
boiler and attachm ents to the foundations ? A .  Mr. 
L yon s superintended it.

Q. T h e y  paid you, did th ey n o t?  A .  T h e y  
paid me.

Q. In  what capacity did you w ork there ? A .  
M an all around ; I worked at everything.

Q. Y o u  say "the shaft went through the w all, how 
large a hole did it m a k e ; the main shaft th at was 
pointed out to you on the p ic tu re ; the shaft to the 
fly  wheel ? A .  A bout two feet 6 by 18 inches.

Q: H ow  m any brick would it take to fill up that 
hole, i f  the shaft should be taken out ? A .  I could 
not say.

Q. Y o u  went there w ith the idea and the in­
struction, to learn everyth in g  about the holes and 

2Q openings that would be left, if the m achinery should 
be moved ? A .  I  did not go there at all.

Q. N ever been on the prem ises since the build­
in g  was erected ? A .  I  was on the premises last 
September.

Q. A t  whose request did you go there ? A .  A t  
m y own request.

Q. D id you tell the defendants that you had 
been there ? A .  T h e y  have seen me there.

Q. H ow  did th ey know  that you  could tell so 
m uch about the case? A .  I  was w orking there.

Q. Since the defendants took charge of it, have 
you been there ? A .  No sir.

Q. H ow  did th ey know that you knew  so m uch ? 
A .  I got acquainted w ith them  at L o n g  Branch* in 
the m ill.

Q. D id th ey  send for you and ta lk  over the case 
with you last Septem ber ? A .  N o sir.

Q. Do you  expect to be em ployed b y  the defend­
ants after this case is over? A .  N o s ir ; I do not 
need two jobs ; one is enough.

40 Q. Do you not expect to get a better one w ith
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the defendants ? A .  N o sir.
Q. T h is  hole yon say is about 2^2 feet square?

A .  T w o feet six , by 18 inches.
Q. T h ese  other holes ; steam' pipes and water 

pipes that have been spoken of, how large are they ?
A . A ccording to the size of the pipe.

Q. Y o u  have said there were some, seven inches ?
A .  T h e  seven inch pipe did not go through the w all 
at all.

Q. W as there a larger hole, except where the fly  10 
wheel is; that would measure a foot square? A .  N ot 
unless it was on the south side of the building.

Q. I am speaking of where a n y  part of the ma­
chinery went out other than the shaft ? A .  No sir ;
I th in k  that is the same size of that back connection.

Q. T h o se  holes are already in the build ing ?
A . T h e y  were constructed there.

Q. W ou ld  it in jure the b u ild in g 'a n y  more, to 
take the m achinery out and leave the holes there 
still?  A .  Y o u  would have to close them  u p ; that 20 
is all.

Q. B u t they are open now ? A .  Y e s  sir.
Q. So it would not hurt the build ing an y  more, 

leaving them  open, would it ? A .  I do not know.
Q. T h a t was not part o f the contract you had 

with the defendants, to go there and find out about 
that matter.

Objected to. Q uestion withdrawn.
Q. T h is  hole that you say the pipe went out . 

through the roof, how large was that ? A . A  seven 3° 
inch pipe.

Q. H ow  m any sh in gle  would it take to cover 
that up ? A .  It is a gravel roof.

Q. W ould  it seriously in jure the build ing to 
cover that hole up ? A  I don’t th in k  it would in­
jure the build ing to cover up the holes an y ; it would 
improve it.

Q. In  fact it would not in jure the build ing at all 
to cover up an y  of the holes ? A .  It would n o t ; it 
would im prove a building. 40
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Q. I f  prop erly  done ? A . Y e s  sir.
Q. Y o n  have said there are supports around 

th is foundation of the floor th at w as cut out, restin g  
on the b rick  w ork ? A .  N ot w here the floor wTas cut 
out, b u t b ack  of that. -

Q. H ow  m an y supports w ere there ? A .  S ix  
or seven.

Q. H ow  far apart were th e y ?  A .  A b o u t five

feet.
10 Q. B a ch  o f them  five feet apart ? A .  N o, not 

a l l ; w herever one is n ecessary.
Q. H ow  m an y were restin g  on th e b rick  w ork ? 

A .  S ix  or seven.
Q. O n  both sides ? A .  O n ly  in  front.
Q. So if th e y  w anted to rem ove th at boiler, a ll 

th e y  w ould h ave to do, w ould be to p u t supports 
reach in g  from  the beam s down to the floor and re­
m ove th e brick  w ork and restore the b rick  w ork  and 
p u t b ack  th e s u p p o rts ; w ould not th at be a ll?  A .

2 0 1 suppose th at could be done.
Q. H ave  yo u  a n y  doubt about it ? A .  N o.
Q. Y o u  sa y  there are no doors la rg e  enough to 

get out th e boiler or en gin e ? A .  I  did not sa y  that. 
I  said there was no door la rg e  en ou gh  to g e t out the 
fly  w heel and engine. Y o u  can m ove the boiler a ll 
righ t, if  you  tear aw ay the b rick  w o r k ; you  can 
m ove it out of the b ig  door.

Q. D o yo u  know  the size o f th e boiler ? A .  
A b o u t 16 feet lon g, I  believe.

3 °  Q. D o you  k n o w  how  h ig h  it is, in clu d in g  th e 
drum  ? A .  I  h ave no idea.

Q. D o yo u  know  th at the boiler and en gin e are 
h ig h e r th an  th e fly  w heel ? A .  N o sir.

Q. D id  you  m easure them  ? A .  No.
Q. I f  th e boiler is h ig h e r th an  th e fly  w heel, 

w h y  can you  not g e t the fly  w heel out too ? A .  N o 
sir, because there is a center w a ll th rou gh  the 
b u ild in g , sep aratin g the boiler room from  the en gin e 
room.

40 Q • I f  th at boiler should  be rem oved, it w ould
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sim p ly leave a place for another boiler, w ould it not ?

A .  C erta in ly .
Q. W o u ld  the b u ild in g  be in jured  by le a v in g  a 

place to su bstitute another boiler ? A .  T h e y  w ould 
have to tear down the brick  w ork.

Q. Y e s , but the law  w ould require us to restore

it ?
O bjected  to. Q uestion  w ithdraw n.
Q. W o u ld  it in ju re  the b u ild in g  an y, to leave a 

place in there a lread y bricked  up for another en gin e ? 10 
O bjected  to as a m atter of opinion.
Q. Y o n  say  the boiler is fastened to those bolts ?

A .  N o sir, I  said the boiler la y s  on the b rick  w ork 
b y  m eans of flanges and the bu ck-stays hold the 
brick  w ork  togeth er w ith  anchor plates.

Q. C ould  not th e y  be ea sily  rem oved? A .  B y  

tearin g  aw ay th e brick  w ork.
Q. T h e  en gin e is fastened down b y  bolts ? A .  

Y e s  sir.
Q. A n d  is there a n u t on th e b o lt?  A .  Y e s . 20 
Q. A n d  could not the n u t be unscrew ed and the 

en gin e be lifted  off?  A .  I am sure it could.
Q. S o  you  w ould not destroy a n y  b rick  w ork  at 

all ? A .  C ertain  accidents m ay happen ; you  m igh t 

have to tear some down.
Q. B a rrin g  accidents, you  w ould not have to take 

an y b rick  w ork down, w ould you  ? A . Y o u  could 

lift it down, certain ly.
Q . A re  you  fam iliar w ith  the class of w ork th at 

you did th e re ?  A .  Y e s  sir. 3 °
Q. H a ve  you  done it before? A .  Y e s  sir.
Q. H a ve  yon  pu t in  boilers and en gin es and 

taken them  o u t?  A .  N o sir, th at was the first tim e. 

B y  M r . Hawkins.
Q. T h e re  w as a boiler and en gin e there for w hat 

purpose? A .  T o  gen erate steam.
O bjected  to.
Q. H ow  w as it used, in  connection w ith  w hat ?

A .  W ith  a m ou ldin g and p la n in g  shop,
Q. In  th e factory  g e n e ra lly  ? A .  Y e s  sir. 40
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Q. T o  m ake w h a t?  A .  W e  made all k in ds of 
m ill w ork.

Q. W h e re  did the m otive pow er to run  this 
factory come from  ? A .  F rom  the en gin e and boiler.

Q' T h e re  was no other en gin e and boiler on the 
prem ises ? A .  N o sir.

Q. W h a t was the large  b u ild in g  on the east of 
the engine and boiler room ? A .  T h a t  w as the m ill.

Q. W h a t k in d  of a m ill ? A . A  m ou ldin g m ill.
Q. W h a t did th e y  * m anufacture there ? A .  

Doors, blinds and sash, and a ll k in ds o f m ill w ork.
Q. H ad  th is m ill ever been ru n  b y  a n y  other 

k in d  of an en gin e and boiler, excep t th is  one ? A .  
T h e  m achines w ere run in B ro o k lyn , at one tim e.

Q. I  am ta lk in g  about the m ach in ery th ere?  
A .  N o s ir ;  it was never w orked there except b y  th is 
engine.

Q. I t  w as put there and operated b y  th is en gin e 
and boiler? A .  Y e s  sir.

Q. T h e  g e a rin g  of the factory was run b y  th is 
engine ? A .  Y e s  sir.

B y  M r . Close.

Q. W ere»you there at the tim e the N ew  Jersey 
M ill &  L u m b er C om p an y w ent in ? A .  Y e s  sir.

B y . M r . Heisley.
Q. In  order to tak e  out the boiler—
O bjected to on the grou n d  th at o n ly  one counsel 

should  exam in e the w itness.

B E N J A M IN  A L B E R T S O N , bein g  d u ly  sworn 
3 °  testified as follow s :

B y  M r . Hawkins.
Q. W h a t is yo u r business ? A .  C ontractor and 

builder.

Q. H ow  lo n g  h ave you  been en gaged  in  con­
tractin g  and b u ild in g ?  A .  15 or 20 years.

Q. H a ve  you  exam ined these prem ises in  ques­
tion ? A . Y e s  sir.

Q. H ow  recen tly  have you  exam ined it  ? A .  
Y esterday.

Q. Y o u  w ent there at whose request ? A .  A t
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M r. P alm ateer’s request.
Q. D o yo u  kn ow  about the size o f th is bu ild in g, 

in w hich th e en gin e and boiler is situated ? A .  Y e s.
Q. H ow  la rg e ?  A .  33 b y  25 feet.
Q. W h a t else has it outside ? A .  A  sm oke 

stack, s ix  feet square.
Q. D id  you  m easure the h e igh t of the boiler in ­

side as it is bricked  up n o w ? A .  Y e s  sir.
Q. H ow  h ig h  is it ? A .  10 feet 5 inches.
Q. D id  yo u  m easure how  broad it was across it ? 10 

A .  T h e  iron w ork is 8 feet 3 inches ; the b rick  w ork 
is about a foot more.

Q. H ow  lo n g  is it?  A .  T h e  boiler is 16 feet 
long.

Q. H ow  lo n g  is the boiler and b rick  w ork  com­
bin ed? A .  A b o u t 21 feet.

Q. H ow  is it situated  in  th is b u ild in g ?  A .  
B ricked  in, in  the ord in ary m anner o f se ttin g  boilers.

Q. H ow  th ick  is th e w a ll?  A .  12 inches p a rtly  
and 8 inches the balance. 20

Q. H ow  m an y sides is bricked in  ? A .  O n  both 
sides and one end, and the other end has a cast iron 
face w here the doors are.

Q. H a s it  a n y  back s ta y s?  A .  Y e s  sir.
Q. H ow  are th e y  fastened ? A .  B olted th rou gh  

and fastened to keep  the w all from  spreading.
Q. A n y th in g  e ls e ; a n y th in g  on top of the 

boiler ? A .  A  sm oke drum .
Q. H ow  la rg e  is th at ? A .  T w o  feet ten inches 

in diam eter. 3 °
Q. W h e re  does th at ru n  to? A .  T h ro u g h  the 

w all, into the sm oke stack.
The Court. Is th is m atter g o in g  to be contra­

dicted ?
M r. H eisley. N o.
The Court. W h y , then, go into it b y  other 

w itnesses ?
Q. A re  there posts from  th e b rick  w a ll to the 

beams of the floor above? A .  Y e s  sir.
Q. H ow  m an y posts ? A .  F ive . 40
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Q. A lo n g  the outside of the w all?  A . Y es.
Q. W h a t do those posts do? A .  Support the 

second floor.
M r. Heisley. W e  have not objected to an y  of 

this testim ony, but it is fair for us to know  what the 
object of the testim ony is and how it is relevant.

M r. Arrowsmith. Upon the point of show ing 
that the engine and boiler were so placed there, that 
th ey had become a fixture.

Q. I f  those five posts were taken out, what effect 
would it have on the floor above ? A .  I t  would 
weaken it.

Q. T o  what extent would it weaken it ? A .  
N oth in g h eavy could be put on the floor above.

Q. W h y  not ? A .  Because the stanchions that 
hold it up would be removed.

Q. Just above this sm oke drum, was there any 
hole left in the floor ? A .  Y e s  sir.

Q. H ow  large a hole is that ? A .  N in e feet s ix  
20 b y  ten feet s ix  inches.

Q. H ow  m any headers has it ? A .  One.
Q. Does that hole weaken or strengthen the 

floor? A .  W eakens the floor b y  being cut.
Q. T o  w hat extent ? A .  I t  is supported from 

below, now.
Q. T a k in g  for granted that those five posts were 

taken out, how would it weaken the floor? A .  So 
nothin g h eavy could be put on the floor above.
Cross Examination by M r. Heisley.

 ̂ Q. W h a t are those five posts ? A .  Studding, on 
the brick work at the side of the boiler, put under the 
beams overhead.

Q. W h at are th e y ; wooden posts? A .  Y e s  sir.
Q. T h a t boiler could be removed and those posts 

could be left there, could th ey n ot? A .  No, they 
would have to take down the w all th ey stand on, to 
remove the boiler.

Q. B u t you could put up other posts in the 
place of them, which would stand on the floor;? 

40^4. Y es.



Q. T h ere would be no difficulty about preserving 
the solidity of the b u ild in g? A .  T h e y  would have 
to be supported from below.

Q. B u t it could be done without much trouble ? 
A .  I t  could be done.

Q. Is it not a fact that the boiler and the fly  
wheel could be removed from that building, w ithout 
doing an y serious damage to the b u ild in g? A .  T h e  
w alls would have to be torn aw ay to get the property 
out of the engine room, but the boiler could be taken 
out w ithout destroying the build ing any more than 
the w all inclosing the boiler.

Q. T h e  w all inclosing the boiler, is sim p ly there 
for the purpose of retain ing the heat of the boiler ? 
A .  Y es, and to assist in the operation of the boiler.

boiler, the room would be intact as a room of th e  
building ? A .  W ith  the exception of the supports.

Q. A n d  th ey could bê  replaced? A .  Y e s  sir.
Q. T h ere would be no. great difficulty about th at?20 

A .  No.
Q. Y o u  could do i t  easily  ? A .  Y e s  sir.
Q. A n d  if the brick w ork was not disturbed and 

the boiler was taken off, there would be no harm  done 
at all ? A .  N o harm  to that part of the building.

Q. W h ere the engine is, that is fastened to rods 
running down through the foundation ? A .  Y es.

O bjected to as not being cross exam ination.
Q. W h ere the engine is fastened to the rods that 

run down through this mason w ork underneath ; could 3 

not the engine be unscrewed from * its rods and re­
moved from the building, without doing an y in ju ry  
whatever to the build ing ?

O bjected to.
Q. Could not a ll the property tjjat is in that 

m ill, be readily  removed from the m ill, ■ 'by ta k in g  out 
a few brick  b y  one of the doors, so as to m ake the 
opening a little  wider ? A .  A n y th in g  that is in the 
room could be taken out by rem oving the w all.

Q. B y  rem oving the w all n ext to the door ? 40
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A .  Y es.

Q. H ave you made m easurem ents o f the differ­
ent articles in this build ing and also m easurem ent of 
the door ? A .  Y es.

Q. H ow  m uch of the w all b y  the door would 
be required to be removed, in order to get out the 
largest piece ? A .  A bout five inches on the side ; 
the door stands close to the com er and five inches 
taken  out of the w all on one side of the door and 
the fly  w heel is 8 feet in diameter and the door 
is 6 feet 8 h igh , so you would have to take the 
difference out to get that out. T h ere would be some 
to be taken out if you did not take the engine apart.

Q. T h e  on ly  in ju ry  that would be done to the 
building, in order to remove all of this property that 
is in there, would be to take out the bricks on the 
side o f the door, five inches, and a foot and a half 
above the door ? A .  I  th in k  w ith five inches taken 
out b y  the side of the door and two feet from the top

° o f  it, i f  the th in g  was taken apart, it could be 
removed.

Q. Is  that a serious or a difficult piece of work 
to do, b y  a com petent m echanic ?

O bjected to. O bjection sustained.
Q. W h a t effect would it have upon the building, 

or its durability, i f  brick on the side of the 
door five inches wide should be removed and two feet 
above the door should be removed and then replaced 
again  ?

3 °  O bjected to.

Q . W h a t Would be the in ju ry  to the build ing if 
the brick on the side o f the door, five inches wide and 
two feet over the door were removed ? A % I do not 
know  that there would be an y  other in ju ry  than 
ta k in g  out the brick.

Q • T h a t would be all and could be repaired by 
sim p ly replacing the brick ?

O bjected to. O bjection overruled. K xception 
by defendant.

A .  I do not know  of an y  other in ju r y ; the same40
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answer as before g iven .
Q . W h a t would it cost in your judgm ent as a 

contractor, to replace the brick taken out w hich has 
just been spoken of ?

O bjected to. O bjection sustained.
B y  M r . Hawkins.
Q , I f  this w heel w h ich  is 8 feet in  diam eter was 

taken out, how  la rge  a hole w ould it leave in the floor?
A . I th in k  the hole in the floor is three feet s ix  wide 
and nine feet long. 10

Q. I f  the shaft was taken out of the build ing on 
the north side, how large a hole would be left there ?
A , T h ree feet ten and two feet four inches.

Q. In  the main w all of the build ing ? A .  Y e s  
s ir ; that is where the journal is, that carries the main 
shaft.

Q. I f  these pipes that run down from the; engine 
and steam chest were taken out, how m uch of the floor 
would it tear up ?

O bjected to. . 2<̂
A .  I  shou ld  th in k  there w ou ld  be about 1Q0 feet 

o f  flooring taken up.
Q . I f  the en g in e  were taken ofl o f  the bed, how  

far above the floor w ou ld  the bed o f the en g in e  p ro­
je c t?  A .  A b ou t 18 inches.

Q. H ow  lo n g  is this bed ? A .  I should ju d ge 
about nine feet.

Q. H ow  w ide? A .  A bout three and a h alf feet 
wide.

Q . H ow  deep is it, so far as you could see ? A .  30 
It is below the bottom of where it is excavated.

Q % Y o u  can see about four feet down, can you 
not ? A .  A bout two and a h a lf feet, you can see.

Q. I f  the engine were taken out there would be 
a pile of brick m asonry w ith ten bolts s ta n d in g  up 
there in the room ? A ,  Y e s  sir. v t rT

Q. Y o u  say  you could strengthen the floor in the 
boiler room by p uttin g up stanchions under it; would 
they not obstruct the floor in the room ? A .  T h e y  

. would. 40
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Q. I t  would practically  divide one part from the 

/ other ? A .  Y e s  sir.
Q. H ow  far apart are the stanchions ? A . T h e y  

: are not equal distance ; some 2^2 feet apart and others 
4 feet apart.

Q. T h e y  are different distances apart? A .  Y ès  
sir.

Q. T h e y  reach now, from the ceiling, down to 
the top of the w all surrounding the boiler? A . Y ës  

10 sir.
Q. B u t if the w alls were torn down, th ey would 

be obliged to reach from the ceiling, clear down to 
the floor ? A . Y es  sir.

Q. T h e y  do not obstruct the floor ndw, in  an y  
w ay ? A .  No sir.

Q. I f  the boilers were taken out, would not it 
lea ve  this large hole in the side of the Wall ; three feet 
In diameter, w here the sm oke drum goes ?

O bjected to.
2 °  A .  Y e s  sir. >

Q, H ow  m any holes are there in the side o f thé 
w all ? A .  Tw o.

Q. I f  the boiler was removed, th ey would rem ain 
there ?

Q. H ow  large are those holes? A .  O ne is I 
th in k  two feet s ix  wide and two feet h igh  and the 
other is two feet wide and about the same height.

Q. T h ere  is a pipe ru n n in g frpm the engine to 
the boiler ? A . Y es  sir.

3 °  Q. T h a t passes through w hat ? A .  T h e  center 
wall.

Q. M ade of w h at ? A .  B rick.
Q. H ow  m any other pipes are there ru n n in g from 

the w ater heater ?

M r. H'eisley. I  w ill admit that those pipes run; 
through the walls,, ju st exa ctly  as the witness Sm ith1 
stated ; I have not asked a word about it.
1, > The Court.. T h a t adm ission is on the record.

M r. Hawkins. T h a t is satisfactory, but you 1 
40 wanted to exam ine the w itness before, when I stopped
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at the suggestion of the Court.
Mr. Heisley. That was as to the effect of remov­

ing the things.
Q. To get the boiler out, what would it be neces­

sary to do ? A . Tear down the wall and then you 
could take the boiler out through the large door.

Q: It would be necessary to remove those stanch­
ions? A . Yes, they would come down with the wall.

Q. W ould it not also be necessary to disconnect 
the pipes which are now connected with the engine 10 
and the water heaters ? A . Yes sir.

Q. It would also be necessary to disconnect the 
pipes with the steam chest ? A . Yes.

By Mr. Heisley.
Q. ' In tearing down th is . wall to get the boiler, 

-you do not mean to tear down the wall.of the building, 
you mean simply to tear down the little wall that is 
put about the boiler, in order to- retain the heat ?
A. That is what I mean. *> .

Q. H e has asked you about the foundation that 20 
is left for the engine. This property is adapted to 
the use of a saw and planing mill ? A . Yes sir.

Q. If this boiler was removed and the brick 
foundation which supports it left there, it would be 
the proper thing to put another boiler on by Palma- 
teer Bros., if they wanted to continue the use of the 
property as a planing mill ? A . It would only be 
suitable for an engine of the same pattern and I never 
saw one like it before.

Q. I am speaking of the boiler ? A . You said 3 °  
engine. If yon take the boiler, you can remove it out 
6f the door after you take down the brick work 
around it. . -

Q. The foundation for the engine yoti say would 
be adapted to another engine of the same pattern as 
this ? A . Y es ; this has a peculiar frajne.

Q. And the foundation could be easily removed, 
nothing but brick? A . If it is well put up, it is pretty 
hard to remove. . ,

Q. They do remove brick, do they not, right
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along ? A . Yes.

Q. They tear down brick houses? A . Yes, but 
this is harder than a house; it looks to me as if you 
would have to use dynamite; I don’t think you could 
get it apart with a hatchet.

Q. Could not get it apart without using dyna­
mite ? A . I think it would be a very difficult matter 
to get it apart.

Q. You think it would be a difficult matter to re- 
10 move that foundation from the room? A . Yes sir.

Q. Suppose they were going to put in another 
engine in there, this foundation could be used as a 
part of the necessary foundation, could it not ? A . It 
could be if the bed plate would fit these irons that 
come up from the bottom ; it has got to be just right 
in order to fit the bed plate and if it did not fit, you 
could not bolt it fast.

Q. I f  the stanchions in the boiler room were re­
placed, they would take up no more room or as much 

20 room as the brick wall that is there now, would they? 
A . There would not be much difference ; they would 
come down instead of the brick part; they would 
come down part way and the brick wall the rest of 
the way.

Q. It would leave the boiler room with a partition 
made entirely of stanchions, instead of partly brick 
wall and partly of stanchions; is that right ? A . 
Yes sir.

JA M E S C O N N E E N , called on behklf of the de­
scend ants, being duly sworn, testified as follows :

B y Mr. Arrow smith.
Q. You are the President of the New Jersey M ill 

&  Lumber Co. ? A . Yes sir.
Q. W hich company went into possession of these 

goods made by Palmateer Brothers ? A . Y es sir.
Q. You afterwards made this contract with the 

plaintiff’s in this suit for this boiler and engine ? 
A . Yes sir.

Q. For what purpose ? A . For milling purposes. 
Q. It was placed in the building there for the40
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purpose of ru n n in g the m ill?  A .  Yes sir.

Q. Permanently ? A .  Yes sir.
Cross Examination by M r. Close
Q. Is it not a fact that about the time your com­

pany failed, you consulted counsel to see whether you 
could not lawfully remove those articles ?

Objected to.
A .  I did not.

Q. Did you not call upon Heisley &  Morris con­
cerning that matter ? A .  Not at the time of the fa il-10 
ure.

Q. W hen was it?  A .  After Mr. Pay bought 
the right to take the engine out.

Q. About what time was that ? A .  After the 
sale by the receiver.

Q. You said that you put the property in there 
with the intention of its being permanent? A .  Y es  
sir.

Q. Kxplain why in that contract, you said in any 
event it should become a permanent fixture to the 20 
property. State why your contract states it has not 
become, and yet you answer your counsel that you 
did intend it to be a permanent fixture ? A .  I meant 
when I put the engine and boiler in there, I did not 
mean to take it o u t; I did not anticipate failure.

Q. Do you mean that the parties could take it 
out ? A .  Not if I paid for it.

Q. But if you did not, you did ? A .  Yes sir.
Q. So your intention was upon condition upon 

your paying for it? A .  Yes sir. 3°
Q. So you really in fact did think that the thing 

should be in there permanently? A .  If it was paid 
for I did.

Q. And unless it was paid for, you did not in­
tend that it should remain there, did you ? A .  No* 
sir ; according to the contract.

Q. Y o u  could not go back on your cQntr&gt ?
A . No sir.

B y  M r. Arrowsmith.
Q. I understand that at the time, you put it 40*
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there expecting to pay for it?  A .  Y es sir.

Q. Y ou  did not anticipate failing then ? A .  N o  
sir ; if I had I would never have gone to the expense 
that I did.

Q. But your whole intention was to go on and 
use your property there indefinitely? A .  Yes sir.

Q. For your com pany? A .  Y es sir.
Q. A nd you expected to m ak e. your payments, 

and everything would be right? A .  Y es sir.
10 Q. Before or at the time you placed that prop­

erty in there, did you get the consent of either of the 
Palmateers’ that that should be placed there and re­
main as to them as personal property.

Objected to. Question withdrawn.
B y  M r . Close.
Q. O f course you anticipated to pay for the 

boiler and engine, but if you did not pay for it you 
did not expect it to become a permanent fixture? 
A . N o sir.

2°  It is admitted that neither o f  the contracts o f  sale 
were recorded in M onmouth county— Plaintiff's con­
tracts o f  sale.

Defendants' counsel offers in evidence the three 
photographs and the deed and rest.

J A M B S  C O N N B B N , recalled on behalf of the 
Plaintiff.

B y  M r . Close.
Q. A t the time you made this condition contract 

of sale, was the duplicate original given to you ? A .
3°  Y es sir.

Q. And of each of them ? A .  Y es sir.
Q. W here was that delivered to you ? A .  T h e  

first one, was, I  think, given to me in New Y ork  and 
the second one was mailed.

Q. Did you get a duplicate original of each one ?• 
A .  Y es sir.

G E O R G E  N . R O B IN S O N , recalled.
B y  M r . Close.
Q. Are you acquainted with a Mr. Otto, of Long

. 40 Branch ? A .  M r. Otto Vangaine.
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Q. A  truckm an  at L o n g  B ran ch  ? A . Y e s  sir.
Q. S tate  w hat transactions took place between 

you  and him , con cern in g the rem oval of th is boiler 
and en gin e and the cost o f doing it ?

O bjected to. O bjection  sustained. E xcep tio n  
b y  p la in tiff’s.

L E W I S  E. L Y O N , recalled  on beh alf o f the 
p laintiff, testified as follow s :

B y  M r . H eisley.
Q. T h e y  sa y  you  w ere there d irectin g  the erec- 10 

tion of th is m achine and b o iler?  A .  Y e s , I was.
Q. Y o u  are fam iliar w ith  how  it is attached to 

th e bu ild in g , w here the different rods run  ai d the 
pipes run and so on, are yo u  n ot? A . Y e s  sir, I 
gave  directions how it  was to be done and th e y  per­
form ed the labor ; furnished b y  the N ew  Jersey M ill 
&  L u m b er Com pany.

Q. T h e  N ew  Jersey M ill &  L u m b er C om p an y 
did the w ork at th eir own instance, but un der yo u r 
su p ervision ? A . Y e s  s ir ;  th at was the u n d erstan d -20 
in g .

Q. W h o  b u ilt the foundation for th is en gin e ? 
A .. A  m ason nam ed Bream .

Q. F o r  w hom ? A .  T h e  N ew  Jersey M ill &  
L u m b er C o m p a n y; I had the en gin e blocked up and 
th ey  b u ilt the foundation up to it.

Q. W h o  pu t in  the rods w hich  bolted the en gin e 
to the foundation ? A .  T h e  N ew  Jersey M ill &  

•Lum ber C om pany had those rods m ade b y  a b la ck ­
sm ith there, and th e y  pu t them  in  position, 3 °

Q. W ith  yo u r kn ow led ge o f the variou s connec­
tions of the m ach in ery to th e b u ild in g  and th rou gh  
th e bu ild in g , in  w hat w ay  w ould th at b u ild in g  be 
dam aged or the freehold in jured, b y  discon n ectin g 
th is property from  the freehold ?

O bjected  to. O bjection  w ithdraw n.
A .  I  can take  out the boiler w ith ou t tearin g  down the 
side w a l l ; ju s t  slip  the fron t off the bolts and rem ove 
it. T a k e  th e n u ts off the ends of the bolts and leave 
the bolts in  the m ason w ork. 40
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Q. H ow  could yo u  g e t the boiler out ? A .  T h e n  
I  can rem ove th e cover from  the top of the boiler, ju s t 
one course of b rick  and there is fou r inches space 
each side of th e boiler and b y  ra isin g  it clear of the 
brick , I  can b lo ck  it up and ro ll it  out w ithout dis­
tu rb in g  a n y  of th e side w alls.

Q. H ave  y o u  a n y  doubt of th at ? A .  N o sir ; I 
have done it and can repeat the operation. T h e re  is 

» e ig h t inches space each side of the boiler to allow  it to 
10 ro ll it  out endw ays. T h e n  I  had a la rge  door placed 

there for the purpose of p u ttin g  in another boiler if  it 
should  be required and th at boiler can come' out of 
the sam e door : there is p le n ty  of room, so n o th in g  
w ould be disturbed in  rem ovin g the sm oke connection 
from  the ch im n ey, the opening w ould be le ft there 
of course ; but there w ould be no dam age at a ll to 
th e fire room. T h e se  supports on top of th e b rick  
w a ll th at hold up the floor, w hen th e y  had it loaded 
w ith  g la ss  as th e y  did, there were no supports there 

20 before at a ll, bu t th e y  loaded it down w ith  g la ss  
and th e y  pu t those under ; th e y  w ould not be dis­
turbed in  rem ovin g the boiler. In  regard  to the 
en gin e, I  can take  the w heel out w ith ou t tea rin g  up 
th e floor, b y  p u llin g  the sh aft out, ra isin g  the w heel 
up and ro llin g  it a lon g  and ta k in g  out the door cas­
in g  and the top of the door w ithout d istu rb in g  the 
arch  at a ll there.

Q. H a ve  yo u  looked at th e doorw ay and the 
w heel, for th e purpose of fin d in g out w hether you  

3 °  could rem ove th e w heel w ith ou t in ju r y  to the door 
above? A .  Y e s  sir.

Q. Is  yo u r testim on y the resu lt of th at exam i­
nation ? A .  Y e s  sir, th at floor is s im p ly  la id  on the 
grou n d  and a strip  can be taken  up a lon g  from  the 
w heel p it b y  sim p ly  w ith d raw in g the n ails  and th e y  
could be replaced and the bottom bricks o f  the door, 
and yo u  can tak e  the en gin e out th rou gh  the sam e 
opening.

Q. W o u ld  yo u  h ave to tak e  out a n y  brick  from  
40 the side of the door ? A .  N ot for thé w heel; in re-
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m ovin g the heater, I ^ ou ld  have to take  but a h a lf a 
dozen b rick  in  addition to the door ca sin g  ; the door 
casin g  is s im p ly  put in there w ith fou r 20 p en n y 
n ails  ; th ey  could be drawn oiit and the dbbr casin g  
slipped out and a h a lf a dozen brick  taken  oüt one 
side, to allow  the circum ference of the heater to pass 
through.

Q. Y o u  sa y  h a lf  a dozen b r ic k ; do y o u  m ean 
th at lite ra lly  ? A . Y e s  sir, because we put it in  th at 
w ay ; it had to go th rou gh  the sam e op en in g and it 10 
w ill come out the sam e w ay.

Q. Y o u  heard M r. A lb ertson  speak about th at 
did you  not ? A . H e  did not say a ll the w ay up ; he 
know s the heater is round and it w ould o n ly  take a 
few  b rick  r ig h t at one point to allow  it to slip  th rough.

Q. T h e se  pipes th at th e y  speak of ru n n in g  
th rou gh  the w alls, w hat about them  ? A .  T h e y  are 
loose ; th e y  w ould not disturb an y  b rick  b y  w ith ­
d raw in g them  ; there is h a lf an in ch  space a ll around.

Q. C ou ld  th ey  be rem oved w ithout in ju r y  to the 20 
freehold ? A .  Y e s  sir ; the holes w ould be left.

Q. A n d  the holes are there n o w ; A .  Y e s  sir.
Q. W h a t other in ju ry , if  an y, w ould be done 

that you  can th in k  of b y  the rem oval of these pipes, 
for instance under the floor? A .  W h en  I  had the 
floor up to take out the w heel I  w ould have to take  up 
the floor beam s and I w ould then  tak e  up the pipes 
and replace the floor.

Q. C ou ld  th at be done w ith ou t in ju r y  to the 

freehold ? 3 °
O bjected to. *
O. H ow  m uch of th is floor w ould h ave to be 

taken  up to rem ove the pipes ? A .  I should  tak e  up 
on ly  h a lf of it across froin the w heel p it to the door.

Q % H ow  m uch w ould th at be, about how  m an y 
square feet ? A .  18 to 20 feet in  le n g th  and about 
three feet wide. T h é  pipes run  from  the heater to the 
pum p and is laid  in  a notch in the floor beam s, so 
th at can bë raised up ; raised out b y  lift in g  one floor 
board. I  did not unload the boiler ; O tto  pu t it there. aQ
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Q, D id  B e g g s  &  C om p an y have a n y th in g  to do 

w ith  it?  A .  No.
Cross Exam ination by M r . H aw kins.
Q . H ow  lo n g  w ere you  at D on g B ran ch  superin ­

ten d in g p u ttin g  up th is en gin e ? A , O ff and on ; I 
first w ent there one d ay and took m easurem ents and 
then  I  m ade m y d raw in gs and then after the stuff was 
delivered I  w as there about one consecutive w eek and 
then  one d ay and two d ays after that.

10 Q. D id you  state to M r. R obinson w here you 
were g o in g ?  A .  Y e s  sir.

Q. H e  sent yon  down there ? A .  I  w as in stru c­
ted to superintend the erection of the p lan t a ll com­
plete and report w hen it w as done.

Q. Y o u  w ere in structed  b y  B eggs &  C om pany ? 
A . Y e s  sir.

Q. T o  superintend the erection o f the en gin e 
and bo iler?  A . Y e s  sir, th e y  were to fu rn ish  a m an 
g ra tu ito u s ly  to do th at w ork and I was the indi- 

20 vidual.
Q. Y o u  said it w ould take  a strip  three feet from  

th is fly  w heel to the door of the floor and the tim bers, 
to rem ove the fly  w h e e l; yo u  wo,uld h ave to take out 
som e of th e earth  too w ould you  not ? A . N ot u n til 
yo u  got to the door.

Q. T h e  fly  w heel has a floor under it ? A .  I t  is 
about 12 in c h e s ; it is b rick  w ork  underneath the 
w h e e l; no, I w ould take th is strip  out here, there are 
no m ou ldings in  the w all, the floor was sim p ly  laid  

3 °  on the grou n d  ; it  w as pu t down in  the cheapest pos­
sible w ay, because th e y  did not wrant to in cu r a n y  
more exp en se th an  was necessary.

Q. 'I t  is a board floor lik e  a n y  floor of th at k in d  
is it not ? A .  I t  was pu t down v e ry  q u ick  and w ith 
v e ry  few  nails.

Q. T h is  pipe run s d ia go n a lly  from the en gin e to 
the heater, does it  n ot?  A . Y e s .

Q. H ow  m an y boards as appears on th at photo­
grap h  w ould you  have to take  u p ?  A .  F o u r boards; 

40 there is a trap door there.
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Q. Do you  sw ear there is a trap door there ?
A . T h e re  is a hole in  th e floor.

Q. D o you  sw ear there is a trap door betw een the 
engine and the steam  h eater? A . I w ill say  this, 
there is a board there th at you  can tak e  up.

Q. D o you  say th at there is a board th at is loose 
th ere? A . I t  was, w hen I le ft it.

Q . W h en , S atu rd ay  ? A . No, w hen I le ft the 
plant.

Q. D o you  not see if  the board is loose, yo u  could io  
not take  up pipes that ru n  d iago n ally  under the floor?
A . T h a t  is true.

Q. T h e n  it would not answ er a n y  purpose, excep t 
for th at particu lar pipe ? A . No.

Q. T h e n  you  w ould have to take  up fou r boards 
from  the en gin e to the h eater? A .  Y e s  sir.

Q. Y o u  w ould have to take up the boards for 
the w hole len g th  or break them  ? A .  N o sir; I w ould 
take th e heater off the foundation and those boards 
there were loose and th e y  are very  short; th e y  are cu t 20 
off here, on account of the exh a u st pipe and the le g  
and the drip pipe and the blow-outs, so yo u  w ould not 
have to ta k e  the boards up the w hole len gth .

Q. T h e  boards th at run  under the w ater heater, 
run back  to the back end of th is bu ild in g , can you  
not see th at ? A . No.

Q. D o you  swear th at th e y  do not run  b ack  to 
the back  end of the b u ild in g  ? A . I  sawed them  off 
in around th e exh a u st pipe.

Q. D o you  sw ear there are a n y  short boards un- 3° 
d e rth a t steam  heater and ju s t  cut out for the le g s  of 
that h eater?  A . T e l l  me w hat y o u  call a short 
board.

Q. D o you  sw ear th at those boards were not laid 
re g u la r ly  and then  nothes cut in  them  afterw ards, for 
the le g s  of the h eater?  A .  T h a t  heater was set up 
first, and the boards fitted around it.

Q. Just notches cu t out, but the board run s the 
fu 'l le n g th ?  A .  W e  took a n y  boards th at we could 
get.

4 °
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Q. Y o u  w ould h ave to take up fou r boards 

w h ether lo n g  or sh o rt?  A .  Y e s  sir.
Q. Y o u  w ould leave the b rick  foundation w here 

th e  dum m y pum p is, about fou r feet h ig h  ? A .  N o, 
about three feet;

Q. D o yo u  sw ear it is not fou r feet? A . Y e s  sir; 
I  w ill sw ear it  is not four feet.

Q. T h e re  is a hole rig h t alongside of the dum m y 
en gin e about a foot wide, is there not ? A . T h e re  is 

10 a pipe th at run  to the w ell and th at run s below the 
bottom  of the pum p foundation.

Q. T h is  brick  foundation w ould also rem ain 
there, w ould it not ? A .  Y e s , u n less taken  down.

Q. Som ebody w ould have to take  th is down ? 

A .  Y e s .
Q. T h a t  w ould be an in ju ry  to th e b u ild in g ?  

A .  N o sir.
Q. Y o u  could leave a b rick  foundation there nine 

feet lo n g  and 18 inches above th e floor and th at w ould 
20not be an in ju r y  to th e b u ild in g ?  A : In  less than 

h a lf a day, I  could take  it down to th e floor and the 
floor could be put over it.

Q. A n d  if  an ybo d y else wanted to pu t a ce llar

there, th e y  w ould h ave to d ig  it  out ? A .  Y e s  sir.
Q. A n d  if th e y  w anted a ce llar w here th e boiler 

w as taken  out, th ey  w ould h ave to take out a ll th at 
solid  m asonry ? A .  N o s i r ; there are two p arallel 
w a l ls ; those w alls ran down about three feet on an 
average, below the surface of the ground.

Q. T h is  boiler is laid  on a solid brick  founda­
tion ; I  a sk  yo u  w hether or not i f  you  took the boiler 
out, you  w ould not leave a ll th at b rick  w ork  there 
and m ason ry in  th a t  form  ? A .  I understand yo u  to 
sa y  th at it was a solid  m a s o n ry ; I  say  it is not. B e­
tw een the two extrem es o f those w alls, there is a 
bridge w all w hich  is 40 inches wide forw ard and back  
of th at it is a ll n atu ral ground; it is not solid m asonry.

Q. H ow  deep is it down ? A .  A b o u t three feet 
on an average below  the surface.

40 Q. H ow  wide ? A . T h e  average below the sur-
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face is  24 inches wide, each w all at th e base.

Q. B oth  sides and back  ? A . 24 inches each side 
and 22 feet 6 inches lo n g  and a cross w all at the back  
20 inches wide and a bridge w all 40 inches wide.

<2 . I f  yo u  took the en gin e and boiler out, here is 
a w a ll 12 feet h igh , is it  not, in the centre o f the 
bu ild in g, th at w ould have to be taken  down ? A .  Y e s  
sir.

Q . Som ebody w ould have to tak e  th at down ?
A . Y e s  sir. - to

Q. T h e se  bu ck-stays w ould have to be taken  
dow n? A .  Y e s , th e b u ck-stays are a part of the 
boiler fittin gs.

Q . I  a sk  you  i f  th e y  w ould not rem ain there, if  
b y  yo u r process, you  did not intend to ta k e  them  
down? A .  I  w ould take  them  off first, before I  m oved 
the boiler.

Q. Y o u  w ould take  off th e fron t and b ack  buck- 
stays ? A . I  w ould take  the n u ts o ff the front and 
the anchor plates. 20

Q , Y o u  w ould take  the bolts out too? A .  N o sir.
Q. Y o u  w ould take  off the bu ck-stays on the side 

of th e boiler to get the boiler o u t?  A .  Y e s .
Q. Y o u  could not g e t th e boiler out w ith ou t ta k ­

in g  those off could yo u ? A .  Y e s , I  can.
' Q. W h y  then, w ould you take  them  off? A .  B e ­

cause I  w ould w ant them  ; th e y  are part o f th e  boiler 
fixtures.

Q. Y o u  w ould w ant them  to go  w ith  th e b o iler?
A . Y e s  sir. 3 °

Q. Y o u  w ould have to ta k e  the b rick  off th e top?
A . Y e s  sir.

Q. D o you  not know  th at th e boiler is too h ig h  
to go out of the door and yo u  w ould h ave to low er it 
to get it  out o f the door ? A .  Y e s , certa in ly .

T e stim o n y  closed.
A d jou rn ed  to to-morrow.

40



Court of Common Pleas.
SUPREME COURT ISSUE.

J A M E S  B E G G S  &  C O .

10 VS.

J O H N  P A L M A T E E R , et al.

BEFORE

J. Clarence Conover, P. J.
and

Associate Judges.

Freehold, N . J., Jan u ary 10, 1895.

C H A R G E .

G e n t l e m e n  o f  t h e  Ju r y  ;— T h is  is an action o f 
trover and conversion b ro u gh t to recover th e  va lu e  of 

20 certain  m ach in ery  b e lo n g in g  to th e  p lain tiff, w hich  
cam e to the possession of the defendants and w as re­
tained b y  them , a ga in st the dem and o f the p la in tiff 
for th e d elivery  to them  o f the same.

U n d er the arrangem en t b y  w hich th e le g a l ques­
tions in volved  in  th is case h ave been reserved for the 
C o u rt’s determ ination, yo u r d u ty  w ill be confined to 
th e question o f ascerta in in g  the dam ages sustained b y  
th e plain tiff.

Y o u  w ill assum e for the purpose of th is case, th at 
3 °  the p la in tiff w ere en titled  to th is property at the tim e 

th e y  dem anded it of the defendants and th at b y  the 
refu sal to deliver it w hen demanded, there w as a 
conversion.

In  trover and conversion, the ru le  of law  is th at 
the p lain tiff is en titled  to recover th e true va lu e  of the 
goods taken  at the tim e and place of detention, to­
geth er w ith  interest thereon for th eir detention. T h is  
yo u  w ill ascertain  and determ ine and render yo u r ver­
dict accordin gly .

40 D efen dan ts’ counsel excepts to th at portion of
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the ch arge w h ich  stated th at th e ju r y  had a r ig h t to 
take  into consideration the true va lu e  of th e property 
and th at th ey  had a r ig h t to ignore the p aym en t of 
$650 w h ich  was made.

D efen dan ts’ counsel also excep ts to th at part of 
the charge, w herein the C ou rt refused to ch arge the 
second request of defendants’ counsel.

The C ou rt: T h a t  is refused otherw ise th an  as

charged.
D efen dan ts’ counsel excepts to the refu sal of th e 10 

C ou rt to ch arge th e fourth  request of defendants’ 
counsel, the C ou rt h a v in g  stated th at it was refused.

The C ou rt:  T h e  fou rth  request w as refused e x ­
cept as otherw ise charged.

M r . H aw kins. W e  are allow ed an exception?
The C ou rt:  Y e s , th at is righ t.
T h e  ju r y  returned a verdict for the p la in tiff in  

the sum  of $2,348.85, w ith  in terest from  O ctober 3d, 
1894, m a k in g  a total of $2,386.80.

C ase adjourned to Jan u ary  24th, for subm ission 20 

of briefs.
T h e  C ou rt finds on th e question o f law  reserved 

for th e p lain tiffs and directs ju d gm en t to be entered 

accordin gly.
T o  w h ich  fin d in g and decision of the C ou rt the 

counsel for th e defendants p rays an exception, w hich  
is allow ed and sign ed  and sealed accordin gly .

J. C l a r e n c e  C o n o v e r ,

A . H . H ig g in s , 30

C h a s . M o r r is ,

Judges.

40



JUDGMENT.
Monmoutjj dom pq pieag, Jaquapg Teim, 1895.

G E O R G E  N . R O B IN S O N / \
trading as I T T' t I I*leas before the

J A M E S  B E G G S  &  CO ., \ n JortJ
YS. ) I hold on the Ninth

. _ ( OM ) day of January A.D.
A M O S  P A L M A F E E R  ] ( Eighteen Hundred

j  1 rr j • j l and Ninety - Five,
and / Verdict. \ As vet of the Terra

IO JO H N  P A L M A T E E R , I J of January, 1895.

Defendants. \

Inferior Court o f  Common Pleas o f  Monmouth County 
o f  the Twenty-Second D a y o f  October, in the yea r o f  
our L ord  eighteen hundred and ninety-four. 

M o n m outh  C o u n t y — ss.
A m os Palm ateer and John Palm ateer the Defen­

dants in this suit were summoned to answer unto 
G eorge N . Robinson, trading as James B eggs &  Co., 
in  an action of tort, and thereupon the said G eorge N. 
Robinson, trading as aforesaid, b y  H eisley  &  M orris, 
his attorneys, com plains for, that whereas said plain­
tiff heretofore to w it : on the fifth day of October, 
eighteen hundred and ninety-four, at L o n g  Branch, to 
w i t : at Freehold, aforesaid was la w fu lly  possessed as 
of h is own property of a certain boiler, m achinery, 
and goods and chattels to w i t :

O ne ( i)  horizontal tubular steam boiler, 6o in. 
diameter, containing eighty-tw o (82) tubes each 3 in. 
diam eter b y  16 feet long, shell of boiler 11-32 inch 
th ick  and heads of boiler 7-16 inch th ick, of 
hom ogeneous open hearth, flange steel plate manhole, 
in top of boiler, hand hole in each head of boiler, be­
low the tubes, two legs on each side of boiler, cast 
iron neck on top of boiler for 4 in  pipe, nuts for feed 
and surface blow-off and inside pipes for same, boiler 
also fitted w ith  low water detector and chain. B oiler 
righ t hand set in  a battery w ith flush front and an­
chor, oval flue plate fitted w ith damper, F ig . D  sm oke 

40 connection for one boiler only, but large enough to
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accommodate two of same size and extend 3 feet be­
yond side w all, to the righ t, said w all not to be 
more than 24 in. thick, ash door and pane plates and 
rollers, M cClare patent grate, bars 60 in. wideband 66 
in. deep and M cClare argand steam blower. B uck- 
stays and tie rods, R each B ar, safety valve, gu age 
cocks, steam and water guages, blow-off cock and 
valve, check and stop valves, 6 in. w histle and injector, 
also one (1) 5 in .x  3 ^  in. x  5 in * duplex steam pump ■ < 
also one (1) $6 standard feed w ater heater, also one (1)
$7 left hand stationery engine, h avin g  a cylinder 18 
in. in diameter x  22 in., len gth  of stroke, speeded to 
run about 90 revolutions per m inute w ith balanced 
band w heel 96 in. diam eter x  24 in. face. A utom atic 
stock G ardner Governor T h rottle, valve, lubricator, 
oil cups, and cylinder drip valve. M ain driving belt, 
connecting engine w ith m ain shaft, one governor 
belt, p rick in g  for engine, packin g for pump, belt lac­
in g 5 exh aust pipe for heater to atmosphere w ith con­
nection to main building, w ith back pressure v a lv e 20 
main steam pipe from engine to boiler, in clu d in g stop 
valve. Pipe and valve for w histle outlet le ft in  main 
steam pipe for another boiler. Feed pipe from heater 
to boiler, also from injector to boiler. Steam  pipe 
from pum p to injector. H xhaust pipe from pum p to 
surface blow-off pipe w ith valve. Bottom  blow-off 
pipe w ith plug, cock-suction for injector, suction pipe 
from w ell to pum p w ith foot-valve and stop valve, 
suction and delivery pipe from pum p to tan k  w ith 
valve and strainer. Feed pipe from pum p to heater 3 

surface and bottom blow-off pipes from heater and 
being so possessed the said plaintiff afterwards, to 
w it : on the day and year above mentioned, at L o n g  
Branch, to w it: at Freehold aforesaid, casu ally  
lost said boiler, m achinery, goods, chattels out of his 
possession and the same afterwards to w it : on the 
day and year last aforesaid at L o n g  Branch, to wit, 
at Freehold aforesaid, came to the possession o f the 
said defendant b y  finding. Y e t  the said defendant 
w ell know ing the said boiler, m achinery, goods and 04
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chattels, to be the property of said p lain tiff and of the 
r ig h t to belon g and appertain to him , bn t con triv in g  
frau d u len tly , in ten d in g  cra ftily  and su b tly  to deceive 
and defraud th e said p lain tiff in  h is beh alf h ath  not 
as ye t delivered th e said boiler, m ach in ery, goods and 
ch attels or a n y  or eith er o f them , or a n y  part thereof, 
to the said p laintiff, a lth o u gh  often requested so to do 
and h ave refused so to do.

A fterw ards to w it, on the d ay  and year first afore- 
10 said at L o n g  B ran ch, to wit, at F reeh old  aforesaid, 

converted and disposed of th e said boiler, m ach in ery, 
goods and chattels to th eir own use to the dam age of 
said plaintiff, seven thousand dollars, and therefore he 

brin gs h is suit; & c.
H e is l e y  &  M o r r is ,

A ttorneys fo r  Plaintiff.
A n d  the said defendants, b y  H a w k in s &  D uran d, 

th eir attorneys, com e and defend th e w ron g and in ­
ju ry , w hen etc., and sa y  th at th e y  are not g u ilty  of 

20 th e said supposed grievan ces above la id  to th eir 
charge, or a n y  or eith er of them , or a n y  part thereof 

in  m anner and form  as th e said p lain tiff has above 
thereof com plained again st them  th e said defendants, 
and th is th e y  p u t th em selves upon the cou n try, & c .

T h erefore  le t there come a ju r y  thereof before the 
said C ou rt at F reeh old  aforesaid, on the first T u e sd a y  
of Jan u ary, A . D . eighteen  hundred and ninety-five, 
b y  w hom  & c., and w ho n eith er & c ., to recognize & c ., 
because as w ell & c., th e sam e d ay  is g iven  to  th e 

3 °  parties aforesaid at the sam e tim e and place at w h ich  
d ay  before the C ou rt aforesaid, at F reeh old  aforesaid, 
com e the parties aforesaid, and the ju rors of th at ju r y  
w hereof m ention is w ith in  m ade who b ein g  d u ly  su m ­
moned also come, w ho to sp eak  the tru th  of the m at­
ters w ith in  contained, b ein g  chosen, tried and sw orn 
upon th eir oaths th at th e defendants A m o s P alm ateer 
and John Palm ateer are g u ilty  of the trespasses above 
la id  to th eir ch arge  in  m anner and form  as the said 
p la in tiff h ath  above thereof com plained a gain st them  

40 and th e y  assess the dam ages of th e said p lain tiff b y
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reason of the trespasses and in ju ry  to him  com m itted, 
to two thousand three hundred and e ig h ty -six  dollars 
and e ig h ty  cents over and above his costs and charges 
by him  about h is su it in th is beh alf expended.

T h erefore  it is considered th at the said G eorge
N. R obinson, trad in g  as Jam es B e g g s  &  Co., do re­
cover a g a in st the said defendants A m os P alm ateer 
and John Palm ateer h is  said dam ages to two thousand 
three hundred and e ig h ty -s ix  dollars and e ig h ty  cents, 
and also the sum  o f fifty  dollars and th irty-th ree  10 
cents b y  th e C ou rt now  here adjudged  to th e said 
plaintiff for h is costs and ch arges by him  about his 
suit in  th is beh alf expended, w hich  dam ages, costs 
and ch arges in  the w hole am ount to two thousand 
four hundred and th irty-seven  dollars and th irteen  
cents, and the defendant in  m ercy, & c.

Judgm ent signed this n in th  day of Jan uary, A . D. 
eighteen hundred and ninety-five.

S T A T E  O F  N E W  J E R S E Y ,  )
COUNTY OF M ONM OUTH, j S S '

I, T H E O D O R E  A U M A C K , C le rk  of said C o u n ­
ty, and also C le rk  of the C ou rt of Com m on P leas o f 
said C ou n ty, (the sam e bein g a C ou rt of record,) do 
hereby certify  th at th e foregoin g copy Judgm ent is a 
true and correct copy thereof, as the sam e rem ains of 
record in m y office, in B ook 25 of Com m on P leas 
Judgm ent, page 218 of th e  n in th  d ay  of Jan u ary, A .
D. 1895.

In  W itn e ss  W h ereo f I  have hereunto set m y ^ o  
hand and affixed the seal o f said C o u n ty  and th is 
Court, th is e leven th  d ay o f N ovem ber, A . D. 1896.

T h e o . A u m a c k , Clerk.

40
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EXHIBITS.

A R T I C L E S  O E  A G R E E M E N T , m ade and en­
tered into the seventh- d ay o f Jnne, in th e y e a r  one 
thousand e ig h t hundred and ninety-three, B E T W E E N  
John P alm ateer and A m os Palm ateer, of th e B orou gh  
of A s b n ry  P a rk , in  th e C o u n ty  of M onm outh and 
S tate  of N ew  Jersey, parties of th e first part and L e o ­
pold J. L ip p m an  and A le x a n d e r  T a y lo r  of the C ity  o f 
B ro o k lyn , in  the C o u n ty  of K in g s  and S tate  of- N ew  
Y o rk , parties of th e second part, in  m anner follow ing: 

T h e  said parties of th e first part, in  consideration 
o f th e sum  of one thousand dollars to them  d u ly  paid, 
h ereby agree to se ll unto th e said parties of the sec­
ond part, A l l  th at certain  tract o f land situate, ly in g  
and b ein g  at L o n g  B ran ch , in  the T o w n sh ip  of O cean, 
C o u n ty  o f M onm outh and S tate  of N ew  Jersey.

B E G I N N I N G  at a point on the N orth  side of 
C h elsea  A v e n u e  in  th e W e st lin e  o f a tract of land  

2Q form erly  b elo n g in g  to H e n ry  V a n D y k e , deceased, 
said point b ein g  five feet and two inches W e st o f the 
W e st side of F o u rth  A v e n u e ; thence ( i)  a lon g  the 
W e s t lin e  of said V a n D y k e  tract N orth  th irty-tw o de­
grees and tw enty-five m inutes E a st (as the m agnetic 
needle pointed M arch  6th, A . D . 1888) ten  feet to the 
W e s t side of said F o u rth  A ven u e  ; thence (2) a lon g 
the W e st side thereof N orth  one degree and fifty  m in­
utes E a st one hundred and tw enty-tw o feet and two 
in ches to the S ou th  lin e  of a lot of land b elo n gin g  to 

3 ° P a trick  K e a to n ; thence (3) a lon g  said lin e  N orth  
seventy-tw o degrees and fifteen m inutes W e st seventy- 
five feet to the southw est corner of said l o t ; thence (4) 
a lon g the W e s t lin e  of said lot N orth  th irty-fou r de­
grees and fifty-five m inutes E a st one hundred and 
th irty-tw o feet and e ig h t in ches to th e W e s t side of 
said F o u rth  A ven u e; thence (5) alon g the W e s t  th ereof 
N o rth  one degree and fifty  m inutes E a st tw entytw o feet 
and s ix  inches to the S ou th  lin e of lands b elo n g in g  
to N ath an ie l W . T rou tm an ; thence (6) a lon g said lin e  

4o  and the lin e  of other lands N orth  e ig h ty-e ig h t degrees
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and forty-five m inutes W e st three hundred and four­
teen feet to th e H ast side of F ifth  A v e n u e ; thenpe (7) 
along the H ast side thereof S ou th  three degrees W e st 
two hundred and sixty-five  feet and s ix  inches to the 
easterly lin e  o f the N ew  Y o r k  and H ong B ran ch  R a il­
road C om p an y’s land; thence (8) a lo n g  said lin e  S ou th  
forty-eight degrees and th irty-five  m inutes H ast forty- 
s ix  feet and n in e inches to the N orth  side of the 
aforesaid C h elsea  A ven u e; thence (9) a lon g  th e N orth  
side thereof N orth  eigh ty-n in e degrees H ast two h u n ­
dred and seventy-nine feet to the place of begin n in g. 
B ein g the lu m b er yard  property on C h elsea  A ven u e  
and the N ew  Y o r k  and L o n g  B ran ch  R ailroad, in clu ­
ding b u ild in g  and office fixtures, ex cep tin g  safe, stove 
and clock, for th e sum  of tw elve thousand dollars, 
which the said parties o f  the second part h ereby agree 
to pay to the said parties of th e  first part, as follow s : 
one thousand dollars on the execu tio n  of th is  agree­
ment, the receipt w hereof is h ereb y acknow ledged, b y  
the parties of th e first p a r t ; three thousand dollars on 20 
the d elivery of the deed for said property on th e sev­
enth day of J u ly , 1893, an(  ̂ the balance b y  a purchase 
jnoney m ortgage on said prem ises, to be the first lien, 
payable three thousand dollars in  two years and five 
thousand dollars in three years w ith  interest at five 
per centum  per annum , payab le  sem i-annually,; said 
m ortgage to contain the u su al th ir ty  d ay interest de­
fault and insurance clauses, in su ran ce to be fifteen 
hundred dollars, and an agreem en t on the part of the 
m ortgagors and th eir le g a l representatives to p a y  a ll 3 °  
taxes and assessm ents levied  and assessed a gain st said 
prem ises, said m ortgage to be accom panied b y  the 
bond of the said L ip p m an  &  T a y lo r , b earin g  even 
date therew ith, in  the penal sum  of $16,000, w ith  sam e 
condition as m ortgage.

T h e  said parties of the first p art also h ereby 
agree to sell to the parties of the second part, and 
the said parties of th e second part agree to purchase 
from the parties of the first part, a ll th e stock  in  said  
lum ber yard  con sistin g  of lum ber, hardw are, blinds,
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m ason m aterials and a ll other stock  in  and about 
said prem ises at th e  cost price of said stock [the 
q u an tity  o f said stock  to be ascertained b y  an in ven ­
to ry  thereof to be m ade b y  two persons, each rep re­
sen tin g  one of th e parties hereto, and th e prices to be 
taken  from  th e b ills  of th e sam e of said Palm ateers] 
less th e sum  o f one hundred dollars, w h ich  sh a ll be 
paid for one-third of said price in  cash, upon th e 
com pletion of said in ven tory, and b y  th e  said L ipp- 

10 m an &  T a y lo r  g iv in g  th eir two notes payab le  to said 
Palm ateers, each for one-third o f said price payab le  
in  three m onths and s ix  m onths, w ith  le g a l interest.

T h e  said parties of th e first part fu rth er agree to 
and w ith  the parties of th e second part th at the prices 
paid for said lu m ber yard  and stock  sh a ll in clude th e 
purchase of the good w ill of the lu m b er business here­
tofore carried on b y  them , upon said prem ises, and 
th at th e y  w ill not d irectly , or in d irectly , en gage in  the 
lu m ber business w ith in  the lim its of L o n g  B ranch  

20 w ithin  five years from  th is date.
T h e  said parties o f the first p art agree th at the 

parties of the second part m ay take  possession of said 
lum ber yard , stock, & c., on the tw en tieth  d a y  of June,

i 89 3 - ,
T h e  parties o f the second part agree to p ay  th e

ta xes  levied  and assessed upon said prem ises for the 

present year.
I t  is fu rth er agreed th at said deed and bond and 

m ortgage sh all be delivered and received at th e office 
3 °  on said lu m b er yard, on the seven th  d ay o f Ju ly  n ext: 

betw een 10 a. m. and 2 p. m., w hen th e balan ce of the 
purchase m oney sh a ll be paid in  cash.

A n d  the said 'parties of the first part, on receiv in g  
such paym ent, at th e tim e and in  th e m anner above 
m entioned, sh a ll at th eir own proper cost and expense, 
execute, acknow ledge and deliver to the said parties 
of the second part, or to th eir assign s, a proper deed 
for the co n veyin g  and assu rin g  to them  the fee sim ple 
of th e  said prem ises, free from  a ll incum brances, w hich  

40 deed sh all contain a gen eral w arran ty  and the usual
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fu ll covenants.
A n d  it  is understood th at the stipulation s afore­

said are to a p p ly  to and bind th e heirs, execu tors, ad­
m inistrators and assign s of th e respective parties.

I N  W I T N E S S  W H E R E O F  the parties to these 
presents h ave hereunto set th eir hands and seals th e

day and y e a r first above w ritten.
^  Jo h n  P a l m a t e e r , 

Sealed and delivered 1 §  A m os P A L M A T E E R ,
in the presence of J L e o p o l d  L ip p m a n ,

Q  A l e x a n d e r  T a y l o r .

io

Words “ Insurance to be in 
fifteen hundred dollars,”  inter­
lined before execution.

FRANK DURAND.

A R T I C L E S  O F  A G R E E M E N T , made and en­
tered into th e th irty-first d ay  of A u g u s t, in  th e yea r 
one thousand e ig h t hundred and ninety-three, B E ­
T W E E N  John P alm ateer and A m os P alm ateer o f the 
B orough of A s b u ry  P a rk , in  th e C o u n ty  of M onm outh 
and State o f N ew  Jersey, parties of th e first part, and 20 
T h e  N ew  Jersey M ill and L u m b er C om pany, p a rty  of 

the second part, in  m anner fo llo w in g  :
T h e  said parties of th e first part in  consideration 

of the sum  of five thousand nine hundred and s ix ty - 
four and 50-100 dollars, to them  d u ly  paid, h ereb y  
agree to se ll unto th e said p a rty  of th e second part, 
A L L  th at certain  tract of land, situate, ly in g  and b e­
in g  at L o n g  B ran ch , in  th e T o w n sh ip  of O cean, 
C ou nty of M onm outh and S tate  of N ew  Jersey. B E ­
G I N N I N G  at a point on th e N orth  side of C h elsea  3 °  
A v e n u e  in  the W e s t  lin e  of a tract of land form erly  
belon gin g to H e n ry  V a n D y k e , d eceased ; said point 
bein g five feet and two in ches W e s t  of th e W e s t side 
of F o u rth  A v e n u e ; th ence (1) a lo n g  the W e s t lin e 
of said V a n D y k e  tract N o rth  th irty-tw o degrees and 
tw enty-five m in u tes E a s t  (as th e m agn etic  needle 
pointed M arch  6th, A . D ., 1888) ten  feet to th e W e s t 
side of said F o u rth  A v e n u e ; thence [2] a lon g  the 
W e st side thereof N orth  one degree and fifty  m inutes 
E a st one hun dred  and tw enty-tw o feet and two in ches 40
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to th e south lin e  of a lo t of lan d  b e lo n g in g  to P a trick  
K e a to n ; thence [3] a lon g  said lin e  N orth  seventy- 
tw o degrees a n d  fifteen m inutes W e st seventy-five 
feet to th e southw est com er of said l o t ; thence [4] 
a lon g  the W e st lin e  o f said lo t N orth  th irty-fou r de­
grees and fifty-five m inutes H ast one hundred and 
th irty-tw o feet and e ig h t inches to th e W e s t  side of 
said F o u rth  A ven u e ; thence [5] a lon g  th e W e s t side 
thereof N orth  one degree and fifty  m inutes B a s t  

10 tw enty-tw o feet and s ix  inches to the S ou th  lin e  of 
lan d s b e lo n g in g  to N ath an ie l W . T r o u tm a n ; thence 
[6] a lon g  said lin e, and the lin e of other lands N orth  
e ig h ty-e ig h t degrees and forty-five m inutes W e st three 
hundred and fourteen feet to the B a s t side of F ifth  
A v e n u e  ; thence [7] a lo n g  the B a st side thereof S ou th  
th ree degrees W e st two hundred and sixty-five  feet 
and s ix  inches to th e easterly  lin e  of the N ew  Y o r k  
and L o n g  B ran ch  R ailroad  C o m p an y ’s land  ; thence 
[8] a lo n g  said lin e  S ou th  forty-e igh t degrees and 

20 th irty-five  m inutes B a s t fo rty-six  feet and nine inches 
to the N orth  side of th e aforesaid C h elsea  A v e n u e  ; 
th ence [9] a lo n g  the N orth  side thereof N orth  e igh ty- 
n ine degrees B a st two hundred and seventy-nine feet 
to th e point or place of begin n in g. B e in g  th e sam e 
prem ises conveyed to the said A m os Palm ateer and 
John P alm ateer b y  D ew itt C. N e w in g  and others, b y  
deed dated M arch  24th, 1888, and recorded in  th e 
M onm outh C o u n ty  C le rk ’s office, in  B ook 431 of 
D eeds, p age 45, & c . S u b ject to the taxes levied  and 

3 °  assessed upon said prem ises for the year eigh teen  h u n ­
dred and ninety-three. T o g e th e r  w ith  th e stock  of 
lu m b er of th e parties of the first part, on said prem ­
ises, and th e good w ill of the busin ess heretofore car­
ried on upon said prem ises b y  them , for the sum  of 
tw en ty  thousand s ix  hundred and forty-th ree and 
44-100 dollars, w h ich  the said p a rty  of th e second 
part h ereb y agrees to p a y  to the said parties of the 
first part, as fo llo w s : five thousand n in e hundred and 
sixty-fou r dollars and fifty  cents, in  cash, upon the 

40 execution  hereof, the receipt w h ereof is' h ereb y  ac-
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know ledged ; $ i ,226.31, w ith . in terest th ereon . i n . one 
m onth from  th e date h ereof; $ 1,2 2 6 .31.w ith  interest 
thereon in  two m onths from  the d ate h e re o f; $1,226.- 
31 w ith  in terest thereon in  th ree m onths from  the 
date h ereof; and $1,000 in  s ix  m onths from  th e date 
hereof, w ith  interest on th e sum  of eleven  thousand 
dollars ; and w hen said p aym ents h ave been made the 
deed for said prem ises sh all he delivered, and the bal­
ance of said-purchase m oney sh a ll be secured b y  a 
purchase m oney m ortgage on said prem ises, bearin g  10 
even date w ith  said deed, payab le  two thousand dol­
lars in one y e a r from  the date th e re o f; three thousand 
dollars in two years from  the date thereof, and five 
thousand dollars in three years from  the date thereof, 
together w ith  in terest on the prin cipal sum  at five per 
cent, per annum , payab le  se m i-a n n u a lly ; said m ort­
gage to contain th e th irty  days in terest defau lt clause, 
and insurance clause, in  the sum  of tw enty-five h u n ­
dred dollars, and clause for paym en t o f taxes-in  use 
in the C o u n ty  of H udson. Said  m ortgage to be ac- 20 
com panied b y  the bond of said p arty  of the second 
part, in  the penal sum  of tw en ty  thousand dollars, 
with sam e condition as said m ortgage.

It is agreed th at the said deed and bond and 
m ortgage sh a ll be delivered and received at the office 
of Hawddns &  D urand, A s b u ry  P ark , on or before, 
the first d ay of M arch, 1894.
; i I t  is agreed th at the title  and possession of said 

stock o f lu m ber sh a ll pass upon the execu tio n  of th is  
agreem ent, and th at the p a rty  of the second part m ay 30 
enter into possession of said real estate upon the 
execution hereof.

T h e  parties of the first part fu rth e r covenant and 
agree to and w ith  the p a rty  of the second part, not to 
engage in the lu m ber business in  L o n g  B ran ch , for 
five years from  th e date hereof, provided a ll paym en ts 
herein m entioned are m ade b y  the p a rty  of th e second 
part. A n d  the said parties of th e first part, on receiv­
in g  such p aym ent at the tim e and in  the m anner above 
mentioned, sh a ll at th eir own proper cost and expense, ^0
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execute, ackn ow ledge and d eliver to th e said p a rty  of 
th e second part, or to its assign s, a proper deed for 
th e co n veyin g  and assu rin g  to it or them , th e fee 
sim ple of th e said prem ises, free from  a ll in cum ­
brance ; subject, how ever, to th e taxes thereon for the 
yea r 1893, w h ich  deed sh a ll contain a gen eral w ar­
ra n ty , and the u su al fu ll covenants.

A n d  it  is  understood th at the stipulation s afore­
said are to a p p ly  to and bind the heirs, executors, ad- 

*0 m inistrators and assign s o f th e respective parties.
I N  W I T N E S S  W H E R E O F  th e parties of the 

first part to these presents h ave hereunto set th eir 
hands and seals th e d ay  and y ea r first above w ritten, 
and the p arty  of the second part has caused its com­
m on seal to be hereto affixed, and these presents to 
be subscribed b y  its President, and attested b y  its 
S ecretary, done th e d ay and year first above w ritten . 

Sealed  and delivered ) (Signed) 
in  the presence of ) Jo h n  P a l m a t e e r , (s e a l ) 

20 A m os P a l m a t e e r . (s e a l )

N ew  Jersey M ill and L u m b er Co.
Ja m e s  C o n n e e n , Prest.

A tte s t :— L . J. L ip p m a n , S e c ’y . (s e a l )

T H I S  I N D E N T U R E  m ade th is 4th d ay of O c­
tober, eighteen  hundred and n in ety-three b y  and be­
tween Jam es B e g g s  &  C om p an y of the c ity  of N ew  
Y o rk , (hereinafter designated the “  V en d ors ”  parties 
o f th e first part and th e N ew  Jersey M ill &  L u m b er 

3 °  C om p an y of L o n g  B ran ch, M onm outh C o u n ty , N ew  
Jersey (hereinafter designated the “ V e n d e e ” p arty  

of th e second part.
W I T N E S S E T H , th at in  consideration of the 

sum  of one dollar and of the covenants and agree­
m ents herein  contained b ein g  fu lly  k e p t and per­
form ed, the parties hereto have m u tu a lly  and severa lly  
agreed and do h ereb y agree as follow s :

F ir s t :— T h e  V en d ors agree to se ll to the V endee, 
one (1) H orizon tal T u b u la r  Steam  B oiler, 60 in. diam- 

40 eter, con tain in g  eighty-tw o (82) tubes each 2 in . diam-
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eter b y  16 ft. lon g. S h e ll of boiler 11x3 2  in. th ick , 
and heads o f boiler 7 x 16  in. th ick , of hom ogeneous 
open-hearth flange steel plate. M anhole in  top of 
boiler, handhole in  each head of boiler below the 
tubes. T w o  lu g s  on each side of boiler. Cast-iron 
neck on top of boiler for 4 in. pipe. N u ts  for feed 
and surface blow-off, and inside pipes for same. 
Boiler w ill also be fitted w ith low  w ater dectector and 
alarm. B oiler to be a righ t-h an d (if  set in  a battery) 
with flush fron t and anchors, oval flue p late f it te d 10 
with dam per, F ig . D  sm oke connection, for one 
boiler o n ly— but la rge  en ou gh  in  diam eter to accom ­
modate two of the sam e size, and to exten d  3 ft. be­
yond side w all to the righ t, said w a ll not to be more 
than 24 in. t h ic k ; ash  door and fram e, p lates and 
rollers, M cC la ve  patent grate  bars 60 in. w ide b y  66 
in. deep, and M cC lave  A rg a n d  steam  blow er, buck- 
stays and tie  rods, rear “  L  ”  bar, safety  va lve, g a u g e  
cocks, steam  and w ater gau ges, blow-off cock and 
valve, ch eck  and stop valves, 6 in. w h istle , and in- 

jector. A lso ,
O ne (1) 5 %  in. b y  3 ^  in . b y  5 in. d u p lex  steam  

pump. A lso ,
O ne (1) No. 8 standard feed-water heater. A lso ,
O ne (1) N o. 7 left-hand station ary engine, h av­

in g  cy lin d er 18 in. diam eter b y  22 in. le n g th  of 
s tro k e ; speeded to ru n  about 90 revolutions per 
m in u te ; w ith  balanced band w heel 96 in. diam eter 
by 24 in. face, autom atic-stop G ardn er governor, 
throttle valve, lubricator, oil cups, and cy lin d er drip 3 °  
valves : F o r  th e sum  of two thousand, s ix  hundred
and fifty-one dollars and fifteen cents ($2,651.15) Pay - 
able as hereinafter p ro v id e d ; said g^oods and m achin­
ery to be delivered f. o. b. w h arf of P en n sylv a n ia  
C om pany, P ier 4, N orth  R iver, in  th e c ity  o f N ew  
Y o rk , and to be located, used and em ployed b y  the 
Vendee at T o n g  B ran ch, M onm outh C ou n ty , N ew  
Jersey. A n d  the V en d ee agrees to purchase and b u y  
said goods and m ach in ery, and to p a y  therefore the 
said sum  of two thousand, s ix  hundred and fifty-one 40
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dollars and fifteen cents ($2,651.15) at tlie times and 

in tlie manner following :

O n  the execution  and d elivery  of these presents, 
three hundred and fifty-one dollars and fifteen cents, 
($351.15) in  cash, and the balance, to w i t : the sum  of 
two thousand, th ree hundred dollars ($2,300.00), b y  
g iv in g th e ir th re e  certain  prom issory notes, a ll dated on 
the d a y  of such  d elivery  o f the said goods and m ach­
in ery , and p ayab le  at tim es and am ounts as herein- 

10 after provided.
O ne note in  th e sum  of three hundred dollars 

($300.00) p ayable one m onth after date, and to bear 
in terest at the rate o f  s ix  per cent, per annum , to the 
order of the V endors.

O ne note in  th e sum  of one thousand dollars 
($1,000.00) p ayable three m onths after date and to 
bear in terest at th e rate o f s ix  per cent, per annum , 
to th e  order of the V endors.

O ne note in  th e sum  of one thousand dollars 
20 ($x,000.00) payab le  fou r m onths after date and to bear 

in terest at th e rate o f s ix  per cent, per annum , to the 
order of the V endors.

A l l  of the above notes, or a n y  ren ew al or renew als 
thereof, to be endorsed b y  M essrs. L ip p m an , T a y lo r  
and Conneen in  th eir in d ivid u al capacity.

I t  is fu rth er agreed between the parties hereto 
th at should  the V en dee fu lly  keep and perform  a ll the 
conditions of th is contract, then the V en d ors w ill re­
new  the note for one thousand dollars ($1,000.00) 

3 °  g iven  at three m onths after date for three m onths 
longer, th is renew al to be covered b y  th e prom issory 
notes, in w ritin g, of the V endee, said note to be dated 
the sam e date as o f the m a tu rity  o f the aforesaid note 
for one thousand dollars ($1,000.00) and to run  th ree 
m onths thereafter, to bear in terest at the rate of s i x 1 
per cent: per annum , to the order of the V endors, and 
to be endorsed b y  M essrs. L ippm an , T a y lo r  and C on ­
neen, in  th eir individual capacity.

Second:— T h e  V en d ee h ereb y  agrees im m ediately 
40 upon d elivery  and receipt o f the said goods and m ach-
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inery, as aforesaid, to in su re the sam e in  a sum  not 
less than  the balance of th e purchase price then  re­
m ainin g unpaid, and have the loss, if  an y, m ade p a y ­
able to th e V en d ors in  th eir said firm nam e, and to 
deposit w ith  the V en d ors p o licy  of insurance thereon, 
w hich th e y  sh a ll retain  as collateral secu rity  for the 
paym ent of the unpaid purchase price ; otherw ise the 
Vendors m ay insure th e sam e as ow ners in  th eir own 
name, and the V en d ee w ill p ay  the prem ium  therefore 
as so m uch additional price of the said goods and 10 
m achinery.

T h ir d :— It  is fu rth er agreed between the V en dors 
and V en dee th at the title  to the above described goods 
and m ach in ery rem ains and sh all rem ain in  the V e n ­
dors, and sh all be, and be deemed to be, personal pro­
perty, n otw ith stan d in g the sam e m ay be attached or 
affixed to the re a lty  upon w hich sam e sh a ll be placed, 
until the fu ll p aym ents of the said purchase price and 
interest sh a ll have been m ade as above agreed and 
that the d elivery  b y  th e V en d ee to the V en d ors o f 20 
any prom issory note or notes or renew als thereof or 
an y com m ercial paper sh a ll not be deem ed a p aym ent 
of an y  of the aforesaid sum s, or purchase price, u n til 
said note or paper sh a ll be fu lly  paid w ith  in te re s t; 
and in  no even t sh a ll the said goods and m ach in ery 
or a n y  part thereof be, or become, or be taken  to be, 
real estate or appurtenances to real estate, notw ith­
standing the sam e m ay be fixed to real estate, or lands 
or prem ises of a n y  person or persons w hom soever 
but th at the said goods and m ach in ery  at a ll tim es 3 °  
shall be, and rem ain, personal property u n til the 
same sh a ll be fu l ly  paid for as herein  provided. A n d  
the V en d ee fu rth er agrees th at n eith er of th e said 
goods or m ach in ery or a n y  portion hereof sh a ll be 
rem oved from  the prem ises w here the sam e is placed, 
as aforesaid, w ith ou t th e consent in  w ritin g  of the 
Vendors.

F o u r th :— A n d  it is f  urther agreed th at in  case 
any default sh a ll be m ade in  the p aym en t of the said 
purchase price, or a n y  part thereof , or o f the sum  40
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m entioned in  a n y  prom issory note as aforesaid, or of 
e ith er or a n y  of them  or a n y  renew al or renew als 
thereof w ith  in terest thereon or on the days w hereon 
th e sam e or eith er or a n y  of th e said p aym ents or 
prom issory notes sh a ll be due and payable, or in  case 
of defau lt in  th e perform ance of a n y  covenant herein  
contained on th e part of th e V en d ee to be k ep t and 
perform ed, then, and in  such  case, the V en d ors m ay, 
at th eir option, retak e the said goods and m ach in ery  

10 w herever the sam e m ay be, and repossess th em selves 
of the sam e w ith ou t a n y  let or h indrance of, or b y  
th e V endee, its successors, or assign s, or its officers, 
agen ts or servants, and w ithout a n y  lia b ility  or re­
sp on sib ility  b y  the V en d ors to the V endee, or to a n y  
person or persons b y  reason of such  reta k in g , and in 
case the V en d ors so retake possession, then, and in 
th at event the V en dee sh a ll forfeit and w aive a ll 
paym ents m ade to th e V en d ors on account of said 
purchase price, w ho m ay retain  the sam e, as liquidated 

20 dam ages for such  breach of contract b y  the V en d ee ; 
or at th e V en d o rs ’ election in case of a n y  su ch  de­
fa u lt  b y  the V en dee, the V en d ors m ay declare and 
cause to becom e at once due and payab le  a ll balance 
o f purchase price then unpaid, n otw ith stan d in g a n y  
exten sion  o f tim e for such paym en t b y  m eans of 
prom issory note, or otherw ise, and m ay m aintain  an 
action, or actions, at law  or in eq u ity  for such balance 
of the purchase price w ith  in terest thereon from  the 
date o f the la st cash paym en t on account, and the 

3 °  b rin g in g  of such action sh a ll be sufficient notice of 
such election b y  th e V en dors, bu t the b rin g in g  of such 
action, or the recovery o f ju d gm en t, therein, sh a ll not 
operate as a tran sfer of the title  to the aforesaid goods 
and m ach in ery above m entioned, or a n y  part thereof, 
to the V endee, nor sh a ll it  affect th e title  and the 
status of th é said property, as person ality , as above 
provided for, bu t the title  thereof sh all rem ain in  the 
V endors, as hereinbefore, and the sam e sh a ll be per­
sonal property, o n ly  u n til fu ll  paym en t of said pur- 

40 chase price and in  case of fa ilu re  to fu lly  collect b y
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execution  or other process or w rit issued in  a n y  such  
action or upon a n y  ju d gm en t therein, th e V en dors 
m ay retake the said goods or m ach in ery and appurte­
nances, and repossess them selves of the sam e and 
retain a ll paym ents m ade by, or for th e benefit of, or 
on account of, th e V en d ee, of the said purchase price, 
as liquidated dam ages for such  breach of contract b y  
the Vendee.

I N  W I T N E S S  W H E R E O F , the parties hereto 
have hereunto set th eir hands and seals th is fo u r -10 
teenth d ay of October, in  the yea r 1893.

S ign ed , sealed and delivered 
IN  T H E  P R E S E N C E  o f  J A S . B E G G S  &  C O .
A . H . H e n t h o r n , N ew  Jersey M ill &  L u m b er Co.,

J a m e s  C o n n e e n , Prest.

S T A T E  O F  N E W  Y O R K ,

C ity  and C o u n ty  of N ew  Y o rk .

O n  th is 14th d a y  of O ctober, in  the y ea r eighteen 
hundred and ninety-three, before m e p erso n ally  cam e 20 
G eorge N , R obinson, to m e know n, and know n  to me 
to be th e in d ivid u al d oin g business under th e nam e 
dnd sty le  of Jam es B e g g s  &  C om pany, and described 
in, and who executed  the foregoin g  in stru m en t in  the 
said firm nam e, and he then to m e acknow ledged th at 
he had executed  the same.

A . L . H e n t h o r n ,

N o ta ry  P u b lic, N ew  Y o r k  Co.

S T A T E  O F  N E W  Y O R K ,

C ity  and C o u n ty  of N ew  Y o rk .

O n  th is  14th d ay  of O ctober, in  the year eighteen  
hundred and ninety-three, before m e p erso n ally  cam e 
James Conneen, to m e know n, and kn o w n  to m e to be 
the President of the N ew  Jersey M ill &  L u m b er 
Com pany, of L o n g  B ran ch , M onm outh C ou n ty , N ew  
Jersey, w ho b e in g  d u ly  sw orn b y  me, did depose and 
s a y : th at he resided at L o n g  B ran ch , N ew  Jersey, 
th at he w as the President of the N ew  Jersey M ill &  
L u m b er C om pan y, and th at he signed h is nam e 40
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thereto, as president of said com pany, b y  th e au ­
th o rity  of the Board of D irectors of said com pany.

A . L . H e n t h o r n , 

N o ta ry  P ublic, N ew  Y o r k  Co.
T H I S  A G R E E M E N T  m ade and entered into 

th is 5th  d ay of Decem ber, 1893, b y  and between James 
B e g g s  &  C om p an y o f the C ity  o f N ew  Y o rk , p a rty  of 
the first part, and the N ew  Jersey M ill &  D um ber 
C om pan y of L o n g  B ran ch, M onm outh county, N ew  

10 Jersey, p arty  of the second part.
W I T N E S S E T H :

W h ereas, the parties hereto have entered into an 
agreem ent or conditional B ill  of Sale, under date of 
O ctober 4th, 1893, w h ereby the p a rty  of the first part 
is to fu rn ish  certain  engine, boiler, etc., for w hich  the 
p a rty  of the second part is to p a y  to the p arty  of the 
first part the sum  of two thousand s ix  hundred and 
fifty-one dollars and fifteen cents, b y  g iv in g  certain 
prom issory notes in w ritin g , as therein  agreed and 

20  specified.

W h ereas, the said p a rty  of the second part is 
desirous o f p u rch asin g  from  the party  o f the first part, 
the connections and b e ltin g  for the said en gin e, boiler, 
etc., as described in  a certain  letter from the p arty  of 
the first part to the p a rty  of the second part, and dated 
D ecem ber 4th, 1893, and acceptance of the p arty  of 
the second part dated D ecem ber 5th, 1893, of said 
letter, for w hich  the p arty  of the second part agrees 
to p ay  to the p a rty  of the first part the sum  of fou r 

3 °  hundred and n in ety-three dollars, b y  the p a rty  o f the 
second part g iv in g  th eir certain  prom issory notes to 
th e p arty  of the first part, as therein described and 
specified, said notes or a n y  renew al, or renew als 
thereof, to be endorsed b y  M essrs. L ip p m an , T a y lo r  
and Conneen, in  th eir in d ivid u al capacity.

I t  is  agreed b y  and between the parties hereto, 
th at should  a n y  default be made in the paym en t o f the 
notes or renew al, or renew als thereof, and in terest 
thereon, th at such d efault sh a ll operate as provided in 

40 the conditional B ill of S a le  above referred to, and sh all
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b rin g  a ll paym ents and notes, in clu d in g  notes m en­
tioned in agreem ent dated O ctober 4tb, 1893, due im ­
m ediately upon such default, and the p a rty  of the first 
part sh a ll have th e power to act as provided in  said 
conditional B ill  o f  S a le  aforesaid, dated O ctober 4th, 

1893-

In W itness W hereof, the parties hereto have 
hereunto set th eir hands and seals th is 12th day of 
Decem ber, in  the yea r 1893.

S ign ed , sealed and delivered

IN THE PRESENCE OF J A S . B E G G S  &  C O .
H enry B. E e l e s . N ew  Jersey M ill &  L u m b er Co.

James Conneen , Prest.

T homas P. F a y ,
W itn ess  to Jam es Conneen, President 
o f the N ew  Jersey M ill &  L u m b er Co.

S T A T E  O F  N E W  Y O R K ,

C ity  and C o u n ty  of N ew  Y o rk .

O n th is 1 2th d ay of D ecem ber, in the y ea r e igh ­
teen hundred ,and ninety-three, before m e p erson ally  
came George N. R obinson, to m e know n, and know n 
to me, to be the individual doing busin ess under the 
name and sty le  of Jam es B e g g s  &  C om pan y, and des­
cribed in, and who executed  th e foregoin g in strum en t 
in the said firm  nam e, and he then  to m e ackn ow led g­
ed that he had executed the same.

A . L . H enthorn ,

20

N o ta ry  P u blic, N ew  Y o r k  Co. 3 °

S T A T E  O F  N E W  Y O R K ,

C ity  and C o u n ty  of N ew  Y o rk .

O n  th is 22d d ay of D ecem ber, in  th e y ea r e ig h ­
teen hundred and ninety-three, before m e p erso n ally  
came Jam es Conneen to m e know n, and kn ow n  to me, 
to be the President of th e N ew  Jersey M ill &  L u m ­
ber C om pany, of L o n g  B ran ch , M onm outh coun ty, 
N ew  Jersey, who b ein g  d u ly  sworn b y  me, did depose 
and say  : th at he resided at L o n g  B ran ch , th at he w as 40
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the President of the New Jersey Mill and Lumber 
Company; that he signed his name as president of 
said company by the authority of the Board of Direc- 
tors of said company,

T h o m a s  P. F a y ,

Master in Chancery of New Jersey. 
NEW  JERSEY SUPREME COURT.

10 JOHN PAEM ATEER, e t  a l . \
Plaintiffs in E rror , /

( P l e a d i n g s , E t c . 

v s - /  W r i t  o f  E r r o r .

GEORGE N. ROBINSON, i STATE ° F THE Case' 
D eft, in E rror. J

T h e  follow ing additional facts, not disclosed by 
the evidence in the printed book, are hereby certified 

20 by the court as a part of the case to w i t :
That at the time of the making of the agreement 

for sale of the personal property, described in the dec­
laration of the plaintiffs, and which agreements are 
dated October 4, 1893, and December 5, 1893, the 
New Jersey Mill & Dumber Company was in the pos­
session of the land upon which the property referred 
to, was placed as stated-in the evidence.

T h a t such possession of the said com pany was by 
virtue o f the contract made between the plaintiffs in 
error, and said m ill and lum ber com pany, providing 
for the proposed sale to said com pany b y  said Palma- 
teers of said land.

That said contract did not provide, in any way, 
for the disposition or control of any building or prop­
erty which might be placed upon said land of said 
company; but upon the said point was absolutely silent 

That said contract did not impose upon said com­
pany the duty of placing any property of any kind 
upon said land; but the Mill Company placed 

40 upon said land certain buildings to be used as a saw
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m ill and p lan in g factory, and to conduct a general 
lum ber business.

T h a t tbe m achinery and property, referred to in 
the declaration, were to be used in connection there­
with.

T h a t the said m ill com pany failed to complete its 
purchase of said land, and the plaintiffs in  error en­
tered into possession thereof, and still were in posses­
sion ; and prior to the b rin gin g  of this suit Robinson 
made a form al demand upon said Palm ateers for said 1 
property, and that said Palm ateers refused to perm it 
Robinson to take aw ay said property.

J. C L A R E N C E  C O N O V E R , P, J  
■

[ c o p y . ]

A u g . 25th, 1894.

M e s s r s . H e i s l e y  &  M o r r i s  :

G entlem en :— W e  have seen Palm ateer in  refer­
ence to the B eg g s ’ matter, and stated to them the offer 20 
made to us that th ey do not care to accept the offer, 
and that th ey w ill retain possession of the engine and 
boiler as part of their property until their righ t to 
same is determined b y  law.

v /

Y ou rs tru ly ,

H A W K I N S  &  D U R A N D .

[ c o p y . ]

A s b u r y  P a r k , N. J., Nov. 1st, 1894. 

M e s s r s . H e i s l e y  &  M o r r i s  :

Gentlem en :— In  the B eggs-P alm ateer case, 
Messrs. Palm ateer Bros, have requested us to say  that 
they w ill pay you r clients $1, £00.00 for the engine, 
boiler, and other th ings, and that if th ey  do not accept 
it, that they, you r clients, can remove them from the 
premises.

Y o u rs tru ly ,

(Sgs.) H A W K I N S  &  D U R A N D . 40
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[copy.]

M e s s r s . H e i s l y  &  M o r r i s  :

G en tlem en :— In  the B eggs-P alm ateer case, 
M essrs. Palm ateer Bros, have requested us to say th ey 
w ill p ay ytfur clients $1,500.00 for the engine, boiler, 
and other th ings, and that if th ey do not accept it, 
that they, you r clients, can remove them  from the 
premises.

Y ou rs tru ly,
10 H A W K I N S  &  D U R A N D .

Nov. 1st, 1894.

T o  J o h n P a e m a t e e r  :

W e  hereby demand of you the follow ing goods
and chattels, w hich are our property, to w i t :

O ne horizontal tubular boiler, s ix ty  inch diameter
containing eighty-tw o tubes w ith a ll the fixtures and
appurtenances thereunto belonging.

T w o lu gs  on each side of the boiler, cast iron 20 0 . ’
work, etc., connected th erew ith ; back sta y s; safety
valves ; gau ge cocks ; injectors, etc., attached to, and 
used in connection w ith said boiler.

O ne 5*4 by 3%  duplex steam pump.
O ne num ber 8 standard feed water heater.
O ne num ber 7 left hand stationary engine, hav­

in g  cylinder 18-inch diameter b y  22-inch length  of 
stroke.

T h ro ttle  valves ; lu b rica to r; oil cups, etc., con­
nected therewith. A lso  all connections and beltin g of 
the said engine, boiler, etc., and unless you deliver 
the same to us forthw ith, we shall commence legal 
proceedings of the same or the value thereof.

Dated October 3d, 1894.

(Signed) J A M E S  B E G G S  &  CO .

B y  H e i s e e y  &  M o r r i s ,

Attorneys.

T o  A m o s  P a l m a t e e r  :

40 W e  hereby demand of you  the follow in g goods
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and chattels, w hich are our property, to wit :

One horizontal tubular boiler, sixty-inch  diameter 
containing eighty-two tubes w ith all the fixtures and 
appurtenances thereunto belonging.

T w o lu gs  on each side of the boiler, cast iron 
work, etc., connected therew ith ; back stays ; safety 
valves ; gau ge cocks ; injectors, etc., attached to, and 
used in connection w ith said boiler.

O ne b y  3 ^  duplex steam pump.
One num ber 8 standard feed water heater. 10
One num ber 7 left hand stationary engine, h avin g 

cylinder 18-inch diameter b y  22-inch len gth  of stroke.
T h ro ttle  v a lv e s; lubricator; oil cups, etc., con­

nected therew ith. A lso  a ll connections and beltin g of 
the said engine, boiler, etc., and unless you deliver 
thé same to us forthw ith, we shall commence lega l 
proceedings of the same or the value thereof.

Dated October 3d, 1894.

(Signed) J A M B S  B E G G S  &  C O .
B y  H eisley & Morris,

Attorneys.

30

&

40



New. Jersey Supreme Court.

IO

G E O R G E  N . R O B I N S O N  
trad in g  as

J A M E S  B E G G S  &  C O . 
ads

J O H N  P A L M A T E E R
and

A M O S  P A L M A T E E R .

In  E rror.

O n  D is m i s s a l  and 

A ffirm ance. 

H e i s l e y  &  M o r r is , 

A ttorneys.

A s  y e t of tlie  term  of June A . D . eighteen  hundred 
and ninety-five.

W itn ess
M E R C E R  B E A S L E Y ,  E squ ire , C h ief Justice. 

B e n ja m in  F . L e e , Clerk.
20 N ew  Je r s e y  ¡>s.s.

The State o f  N ew  Jersey send to the Judge o f  
our Inferior Court o f  Common Pleas in and fo r  the 
County o f  M onm outh its w rit in these words to w it : 
New Jersey y ss.

The State o f  N ew  Jersey to our 
Judges o f  our Inferior Court o f  
Common Pleas, in and fo r  the 
County o f  M onm outh. G reeting:

3 °  F o r  as m uch as in  the record and proceedings
and also in  th e g iv in g  of ju d gm en t in  a certain plaint, 
w hich  was in  our said C ou rt o f Com m on pleas before 
you, between G eorge N . R obinson  trad in g  as Jam es 
B e g g s  and C om pany, p la in tif f ; and John Palm ateer 
and A m os Palm ateer, defendants, in an action of tort, 
m an ifest error h ath  intervened to the great dam age 
of the said John Palm ateer and A m os Palm ateer, as b y  
th eir p lain t we are inform ed, w e bein g  w illin g  th at 
the error, if  a n y  there be, should  in  due m anner be

40 c ° rrected and fu ll and speedy ju stice  done to the par
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ties aforesaid, in  th is behalf, do com m and you  th at if 
judgm ent be thereupon g iven  then you send to our 
Justices of our Suprem e C ou rt of Judicature at T r e n ­
ton, on the T w en tieth  d ay of A u g u st, eighteen  h u n ­
dred and ninety-five, d istin ctly  and openly, un der 
your seal the record and proceedings of the p lain t 
aforesaid, w ith  a ll th in gs tou ch in g  and con cern ing 
the same, togeth er w ith  th is w rit, th at the record and 
proceedings, aforesaid, b ein g  inspected we m ay fu r­
ther cause to be done thereupon for correctin g th at 10 
error, w hat of r ig h t and according to th e law  and cus­
tom of the State of N ew  Jersey o u g h t to be done.

W I T N E S S , M E R C E R  B E A S L E Y ,  E squ ire , 
C h ief Justice of said Suprem e C ou rt, at T ren to n , the 
F irst day of A u g u s t, in  the y e a r eighteen  hundred and 

ninety-five.
H A W K I N S  &  D U R A N D , A ttorn eys,

B E N J A M I N  F . L E E ,  C lerk .

[E ndorsed]
20

To the Justices o f  the Supreme Court o f  Judicature o f  
the State o f  N ew  J ersey , at Trenton.

T h e  record and proceedings of the p la in t afore­
said w ith  a ll th in gs to u ch in g  and con cern ing the 
same we send in  a schedule hereto annexed as w ith in  
we are commanded.

J. C L A R E N C E  C O N O V E R , P. J. ( e . s . )  

C H A R L E S  M O R R I S , ( l .s .)

A . A . H I G G I N S . ( l .s .)

G E O R G E  N . R O B I N S O N , \
(trading as Jam es B e g g s  &  Co.) I

VS \
} I n  T o r t  o n  V e r d i c t

J O H N  P A L M A T E E R  i

a n d  A M O S  P A L M A T E E R ,  j 
Defendants. J

Pleas before the C ou rt of Com m on P leas, hoi- 40
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den at F reehold  on the 9th day of Jan u ary, A . D .? 
eigh teen  hundred and ninety-five, as yet of the term  

of Jan u ary  1895.
In ferior C ou rt of Com m on P leas of M onm outh 

C o u n ty  of the tw enty-second d ay of O ctober in the 
yea r of our Lord, eighteen hundred and ninety-four.

Monmouth County, ¡> ss. A m os P alm ateer 
and John Palm ateer the defendants in  th is s u it  were 
sum m oned to an sw er unto G eorge N . R obinson, tra- 

T° d in g  as Jam es B e g g s  &  Co., in  an action of tort, and 
thereupon the said G eorge N . R obinson  trad in g  as 
aforesaid, b y  H e is le y  &  M orris, h is  attorn eys, com ­
plain  for th at w hereas said p lain tiff heretofore to w it, 
on the fifth d ay of O ctober, eighteen  hundred and 
ninety-four, at L o n g  B ran ch , to w it, at F reeh old  
aforesaid, was la w fu lly  possessed as of h is own prop­
e rty  of a certain  boiler, m ach in ery and goods and 
chattels to w i t :
O ne (1) H orizon tal T u b u la r  Steam  Boiler, 60 in. diam- 
eter, con tain in g eighty-tw o (82) tubes each 2 in. diam ­
eter b y  16 ft. lon g. S h e ll of boiler 11-32 in. th ick , 
and heads o f boiler 7-16 in. th ick , of hom ogeneous 

• open-hearth flange steel plate. M anhole in  top of 
boiler, handhole in  each head of boiler below the 
tubes. T w o  lu g s  on each side of boiler. Cast-iron 
n eck  on top of boiler for 4 in. pipe. N u ts  for fee4  

a,nd surface blow-off, and inside pipes for same. 
B oiler also fitted w ith low  w ater detector and 
alarm . B oiler righ t-h an d (if set in  a battery) 

3 °  w ith  flush fron t and anchors, oval flue p late fitted 
w ith  dam per, F ig . D  sm oke connection, for one 
boiler o n ly — bu t la rge  en ough  in  diam eter to accom ­
m odate two of the sam e size, and exten d  3 ft. be-, 
yond side w all to the righ t, said w all not to be m ore 
than  24 in. t h ic k ; ash  door and fram e, p lates and 
rollers, M cC la ve  patent grate  bars 60 in. w ide b y  66 
in. deep, and M cC lave  A rg a n d  steam  blower, buck- 
stays and tie  rods, rear “  L  ”  bar, safety  va lve, g a u g e  
cocks, steam  and w ater gau ges, blow-off cock  and 

40 valve, ch eck  and stop valves, 6 in. w h istle, and in



.1 0 3

jector. A lso ,
O ne ( i)  5*4 in* b y  3 %  in. b y  5 in. d u p lex  steam  

pump. A lso ,
O n e (1) N o. 6 standard feed-water beater. A lso ,
O ne (1) No. 7 left-hand station ary engine, h av­

in g  cy lin d er 18 in. diam eter b y  22 in. len g th  of 
stroke ; speeded to ru n  about 90 revolutions per 
m inute ; w ith  balanced band w heel 96 in. diam eter 
b y  24 in. face, autom atic-stop G ardn er governor, 
throttle valve, lubricator, oil cups, and cy lin d er drip 10 
valves :

M ain  d riv in g  belt, con n ectin g en gin e w ith  
m ain shaft. O ne governor belt. P a c k in g  for en gin e 
P a ck in g  for pum p. B e lt la c in g . E x h a u s t  pipe for 
heater to atm osphere, w ith  connection to m ain b u ild ­
ing, w ith  b ack  pressure valve. M ain  steam  pipe from 
engine to boiler, in c lu d in g  stop valve, pipe and va lve  
for w histle. O u tlet le ft in  m ain steam  pipe for an­
other boiler. Feed pipe from  heater to boiler, also 
from in jector to boiler. Steam  pipe from  pum p t o 20 
injector. E x h a u st pipe from  pum p. Su rface 
blow-off pipe w ith  valve. Bottom  blow-off pipe w ith  
p lu g cock. S u ction  for injector. Su ction  pipe from  
w ell to pum p, w ith  foot va lve  and stop valve. S uction  
and d elivery  pipe from  pum p to tan k, w ith  va lve  and 
strainer. F eed  pipe from  pum p to heater. S u rface  
and bottom  blow-off pipes from  heater.

A n d  b ein g  so possessed th e said p la in tiff 
afterwards, to w it, on the d ay and yea r above m en­
tioned, at L o n g  B ran ch  to w it, at F reehold , aforesaid, 3 °  
casu ally  lost said boiler, m ach in ery, goods and ch a t­
tels out of h is possession and the sam e afterw ards to 
wit, on the d a y  and year la st aforesaid, at L o n g  
Branch to wit, at F reeh old  aforesaid cam e to the 
possession o f the said defendants b y  finding. Y e t  the 
said defendants w ell k n o w in g th e said boiler, m ach­
inery, goods and chattels to be th e property of said 
plaintiff, and of the r ig h t to belon g and appertain  to 
him ,but con triv in g  and fra u d u len tly  in ten d in g c ra ftily  
and su b tly  to deceive and defraud the said p la in tiff in 40
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this behalf, h ath  not as y e t delivered the said boiler, 
m ach in ery goods and chattels or a n y  or eith er of them  
or a n y  part thereof, to the said p lain tiff a lth o u gh  often 
requested so to do, and have refused so to do.

A fterw ard s to w it, on the d ay  and y ea r last 
aforesaid at L o n g  B ran ch  to w it, at F reeh old  afore­
said, converted and disposed of the said boiler, m ach­
in ery , goods and chattels to th eir own use to th e dam ­
age of the said plain tiff, seven thousand dollars, and 

10 therefore he b rin gs h is suit, & c.
H E I S L E Y  &  M O R R I S , A t t y ’s for P l ’tf.

A n d  the said defendants, b y  H aw k in s &  D urand 
th eir A tto rn eys  com e and defend the w ro n g and in­
ju r y  w hen etc., and sa y  th at th e y  are not g u ilty  of 
the said supposed grievan ces above laid to th eir ch arge  
or a n y  or either of them  or a n y  part thereof, in m an­
n er and form  as the said p la in tiff has above th ereof 
com plained again st them , the said defendants, and of 
th is th e y  p u t them selves upon the cou n try, etc.

T h erefo re  let there come a ju r y  thereof before 
the said C ou rt at F reeh old  aforesaid, on the first T u e s ­
d ay of Jan uary, A . D. eighteen  hundred and nin ety- 
five b y  w hom  etc., and who n eith er etc., to recognize 
etc., because as w ell etc., the sam e d ay is g iven  to the 
parties aforesaid at the sam e tim e and place at w hich 
d ay before the C ou rt aforesaid, at F reeh old  aforesaid 
come the parties aforesaid and the ju ro rs o f that ju r y  
w hereof m ention is w ith in  m ade-who bein g  d u ly  sum ­
m oned also come, who to speak the tru th  of the mat- 

3 ° t e r s  within, contained be chosen tried and sworn say  
upon th eir oaths that the said defendants A m os Pal- 
m ateer and John Palm ateer are g u ilty  of the trespasses 
above laid  to th eir charge in  m anner and form  as the 
said p la in tiff hath  above thereof com plained again st 
them  and th ey  assess the dam ages o f the said p la in tiff 
b y  reason o f the tresspasses and in ju r y  to him  com­
m itted to two thousand three hundred and e ig h ty -s ix  
dollars and e ig h ty  cents over and above h is costs and 
ch arges b y  him  about h is su it in th is beh alf expended. 

40 T h erefore  it is considered th at the said G eorge N .
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R obinson trad in g  as Jam es B e g g s  &  Co. do recover 
against the said defendants A m os Palm ateer and John 
Palm ateer h is  said dam ages to two thousand three 
hundred and e ig h ty-s ix  dollars and e ig h ty  cents and 

alsothe sum  o f fifty  dollars and th irty-three cents b y  
the C ou rt now here adjudged to the said p la in tiff for h is 
costs and ch arges b y  him  about his su it in  th is behalf 
expended w hich  dam ages costs and ch arges in  th e 
whole am ount to two thousand four hundred and 
thirty-seven  dollars and thirteen  cents. A n d  th e  d e - 10 
fendants in  m ercy, etc.

Judgm ent sign ed  th is n in th  d ay o f January,
A . D . eigh teen  hundred and ninety-five.

J. C L A R E N C E  C O N O V E R , P .J
A n d  now at th is day, th e p lain tiffs in error as­

sign  the fo llow in g causes of e r r o r :
F irst:— Because the court held th at the property, 

described in the agreem ent dated O ctober 4th, 1893, 
and the property described in the supplem en tal agree­
ment, dated D ecem ber 5th, 1893, were the properties 20 
of James B e g g s  &  C om pan y, n otw ith stan d in g it  had 
been annexed to the freehold o f Palm ateer B ros., th e 

defendants.
Second :— B ecause the court held  th at the a n n ex­

in g  of the property described in  said agreem ents, or 
any portion thereof, did not destroy its personal char- 
acter, and th at it s till rem ained the p roperty o f the 
vendor.

Third :— B ecause the court (held  th at the proper­
ty, described in  said agreem ents, did not becom e a fix- 3 °  
ture, and constituted a part of the realty .

Fourth :— B ecause the court h eld  th at said a gre e­
ments preserved the personal character of the proper­
ty  described therein, and entitled  the vendors to fo l­
low it, and seize it upon default in  paym ent, even if 
annexed to the realty .

F ifth :— B ecause th e said C ou rt decided, as a 
m atter of law , th at th e p roperty described in  said 
agreem ents, did not becom e an n exed  to the freehold, 
and constituted a part of th e rea lty . 40
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Sixth :— Because the said court decided that the 

property in question belonged to the plaintiffs.
A n d  hereupon afterwards to wit, on the 

T u esd ay  of , A . D. eighteen hundred and
ninety- , the said G eorge N . Robinson trading
as Janies B eggs &  Co. b y  H eisley  &  M orris, his at­
torneys, comes into Court and says, that there is no 
error either in the record and proceedings aforesaid, or 
in g iv in g  the judgm ent aforesaid, and he prays here, 

10 that the Court here, m ay proceed to exam ine as w ell 
the record and proceedings aforesaid, as the m atters 
aforesaid assigned for error, and that the judgm ent 
aforesaid in the m atter aforesaid given, m ay in all 
th in gs be affirmed, etc.

B u t because our said Suprem e Court now here 
are not yet advised w hat judgm ent to g ive of and 
upon the premises, a day is therefore given  to the 
parties aforesaid, to wit, until the six th  day of Novem ­
ber, A , D. eighteen hundred and n inety-six to hear 

20 the judgm ent of the said Court thereupon. A t  which 
day before the said Court at Trenton come the parties 
aforesaid by th eir attorneys aforesaid, whereupon all 
and sin gu lar the prem ises being seen and b y  the Court 
now here fu lly  understood, and as w ell the record and 
proceedings aforesaid and the judgm ent in form afore­
said given  as the m atters aforesaid b y  the said John 
Palm ateer and A m os Palm ateer above for error assign­
ed being d iligen tly  exam ined and inspected and ma­
ture deliberation being thereupon had, it appears to 

3 °  our said Court now here that there is no error either 
in the record and proceedings aforesaid or in g iv in g  
the judgm ent aforesaid, and that said writ of error 
should be dismissed.

Therefore it is considered that the judgm ent 
aforesaid in form aforesaid given  be in a ll th ings 

• affirmed and stand in fu ll force aud effect, the said 
causes and matters above for error assigned in an y 
wise notw ithstanding. A n d  it is further considered 
that the said George N. Robinson trading as James 

40 B eggs &  Co. do recover against the said John Palm a
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teer and Am os Palm ateer as w ell liis dam ages afore­
said as also forty-two dollars and four cents for his 
double costs and charges w hich he hath sustained and 
expended b y  reason of the delay of execution o f the 
judgm ent aforesaid on pretense of prosecuting the said 
writ of error,- b y  our said Suprem e Court now here 
adjudged to the said G eorge N . Robinson trading as 
James B eggs &  Co. and w ith his assent according to 
the form of the statute in such case made and provi­
ded apd that the said G eorge N . Robinson trading as 10 
James B eggs &  Com pany have execution thereof.

Judgm ent signed this fifth day of Novem ber,
A  D  eighteen hundred and ninety-six.

M. B E A S L E Y , C .J . .

I, B E N J A M IN  F . L E E r C lerk  o f the Suprem e 
Court of the State of N ew  Jersey do certify that the 
foregoing is a true copy of the judgm ent entered in 
the above stated cause as the same rem ains o f record

20
in m y office.

In  testim ony whereof I  have hereto set m y hand 
and the seal o f said Court at T ren ton  th is 

( L S  } sixteenth  day of A p ril, A . D. eighteen 
\ f hundred and ninety-seven.'
* ~ v~ *  B E N J. F . L E E , Clerk,

3 °

40
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No. 58. Supreme Court, June Term, 1896.

P A L M A T E E R , E T  A L .
VS.

R O B IN S O N .

io
B e a s l e y , C .  J.

Before Beasley, C .J .; Lippincott 

and Garrison, J* J .

Conditional sale of engine, & c. It  was attached 
to real estate and the question is did it thereby become 
a fixture, & c.

T h is  case seems to have resulted le g a lly  the ver­
dict being in favor of the vendor of the chattels.

T h e  vendee held the equitable title  to the lands 
in question, and it seems to be incontrovertible that 
when the chattels were annexed to the realty  that 
neither the vendor of the chattels or the vendee had 
an y  intention o f converting them  into realty.

T h ere is no reason to believe that the vendor had 
the least intention of passing the title u n til the chat­
tels had been paid for, nor that the vendee meant to 
assum e title in him self. T h e  mere annexation would 
not per se convert the chattels into fixtures contrary 
to the intention of parties, when no person has been 
deceived by their conduct.

W h a t the effect would have been with respect to 
a stranger who w ithout know ledge of the condition of 
the annexation would be is not the question before 
this court. T h e  owner of the legal title  to the land 
has lost nothing which he h a d a  righ t to look for, 
and the purchaser took title at the receiver’s sale 
with the know ledge that the receiver did not intend to 
sell the chattels in question.

Judgm ent should be affirmed.

A  true copy, 

B E N J. F . L E E , Clerk40
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New Jersey Court of Errors and Appeals.
JO H N  P A L M A T E E R  and \ 

A M O S  P A L M A T E E R , /
Plaintiff» in Error, j 

VS. )

G E O R G E  N . R O B IN S O N , l 
T ra d in g  as B eggs &  Co. ]

Defendant in Error, j

Assignments 
of Errors.

A nd now, at this day, the plaintiffs in error as 10 
sign the follow ing causes o f e rro r:

F irst:— Because the court held that the property, 
described in the agreem ent dated October 4th, 1893, 
and the property described in the supplem ental agree­
ment, dated Decem ber 5th, 1893, were the properties 
of James B eggs &  Company, notw ithstanding it had 
been annexed to the freehold o f Palm ateer Bros.

Second:— Because the court held that the annex­
in g  of the property described in said agreem ents, or 
any portion thereof, did not destroy its personal char 20 
acter, and that it still remained the property o f the 

vendor.s
T h ird :— Because the court held that the proper­

ty, described in said agreem ents, did not become a fix­
ture, and constituted a part of the realty.

Fourth :— Because the court held that said agree­
ments preserved the personal character of the proper­
ty  described therein, and entitled the vendors to fol­
low it, and seize it upon default in paym ent, even if 

annexed to the realty.
Fifth  ...— Because the said Court decided, as a 

matter of law, that the property described in said 
agreement, did not become annexed to the freehold, 
and constituted a part of the realty.

Sixth :— Because the said court decided that the
property in question belonged to B eggs &  Com pany, 
and not to Palm ateer Bros.

Dated M arch 27, 1897.
H A W K I N S  &  D U R A N D , 

Attorney's o f  Plaintiff's in E rror. 40
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New Jersey Court of Errors and Appeals.
G E O R G E  N . R O B I N S O N

trad in g  as
J A M E S  E . B E G G S  &  C O .

Defendant in E rror. 
ads. >

J O H N  P A L M A T E E R
10 and

A M O S  P A L M A T E E R , 
Plaintiffs in E rror.

I n  E r r o r . 
J o i n d e r .

A N D  hereupon afterw ards, to w it, on the first 
T u e sd a y  of M arch, A . D. eighteen  hundred and 
ninety-seven, the said G eorge N . R obinson, trad in g  
as Jam es B e g g s  &  Co. b y  H e is le y  &  M orris, h is at­
torneys, com es into C ou rt and says, th at there is no 
error either in  the record and proceedings aforesaid, or 

20 in  g iv in g  the ju d gm en t aforesaid, and he p rays here,* 
th at the C ou rt here, m a y  proceed to exam in e as w ell 
th e record and proceedings aforesaid, as th e m atters 
aforesaid assigned for error, and th at the ju d gm en t 
aforesaid in  th e m atter aforesaid given , m a y  in  a ll 
th in g s  be affirmed, etc.

H E I S L E Y  &  M O R R I S , 
A ttorneys Plaintiffs in E rror.

W I L B U R  A . H E I S L E Y ,
O f Counsel with Defendant. 

3 0

40



New Jersey Court of Errors and Appeals.
J O H N  P A L M A T E E R  

and
A M O S  P A L M A T E E R , 

Plaintiffs in E rror. 
ads. >

G E O R G E  N . R O B I N S O N  
trad in g as

B E G G S  &  C O M P A N Y , 
Defendant in E rror.

I n  E r r o r .

B r i e f  o f  H a w k i n s  &  D u r a n d ,

Counsel fo r  Plaintiffs in E rro r .

T h is  is an action of trover, brou gh t in the M on- 20 
m outh Com m on P leas Court, b y  B e g g s  &  Co. vs. 
Palm ateers for the valu e of a steam  en gin e and boiler 
with the attachm ents.

B eggs &  Co. claim  the property b y  virtu e o f two 

agreem ents w ith  the N ew  Jersey M ill &  L u m b er Co. 
(see printed case pages 89-97) w hich  contain clauses 
of conditional sale, and th at the title  to the property 
was to rem ain in  the said B e g g s  &  Co. u n til paid for.

T h e  property was sold b y  B e g g s  &  Co. in  N ew  
Y o rk , and shipped to N ew  Jersey w ith  kn ow led ge of 3 °  
the m anner in w hich it  w as to be used and how and 
where it w as to be erected, and it was taken  to the 
prem ises then occupied b y  said N ew  Jersey M ill &  
L um ber Co. at L o n g  B ran ch  and erected on said prem ­
ises under the supervision of B e g g s  and C o ’s agent.

Said  en gin e and boiler w ere erected upon said 
prem ises in  the open air and after th eir com pletion a 
brick b u ild in g  was erected around them . T h e  build­
in g  as the evidence show s was b u ilt sp e c ia lly  for the 
engine, boiler and attachm ents and w ould be of little  40
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or no valu e  w ithout them . T h e  en gin e and boiler 
w ere erected in the m ost su bstan tia l m anner, bolted 
on solid  b rick  m asonry set m an y feet in  the ground. 
T h e  evidence shows that it w ould be im possible to re­
m ove the en gin e and boiler w ithout doing m ateriar 
in ju ry  to the b u ild in g  in  w hich  th ey  were enclosed. 
Conneen, President of the N ew  Jersey M  11 &  L um bel 
Co., w ho erected them , stated th at he intended «that 
the en gin e and boiler should  rem ain there perm a 

I 0 n e n tly  and th at th eir foundations were constructed 
accordin gly.

A t  the tim e of purchase of said en gin e and boiler 
and th eir an n exation  to said prem ises said N ew  Jersey 
M ill &  L u m b er Co. w as in  possession of the prem ises 
under an agreem ent of purchase from  the Palm ateers 
(see printed case pages 85-88) and th is agreem ent to 
purchase continued in  operation for about a y ea r th ere­
after w hen because o f the failure of said N ew  Jersey 
M ill &  L u m b er Co. to carry  out the term s o f purchase 

20 the said Palm ateers brought an action of ejectm ent 
and resum ed possession of said prem ises and the 
b u ild in g  con tain in g the said eu gin e and boiler and 
attachm ents.

A fte r  such resum ption of possession b y  the P a l­
m ateers said B e g g s  &  Co. brou gh t th is  suit.

I t  is contended b y  B e g g s  &  Co. that the en gin e 
and boiler sued for h a v in g  been sold under a condi­
tional b ill of sale and the condition not h a v in g  been 
perform ed th at the title  to the en gin e and boiler still 

3 0  rem ains in B e g g s  &  Co. the vendors.
W e  in sist for the Palm ateers, the p lain tiffs in 

error, th at th is property b y  the m anner and circum ­
stances of its erection and an n exation  to the freehold 
lost its character as p erso n alty  and becam'e a part of 
the re a lty  and th at th is transform ation, so to speak, 
took place so com pletely th at the said agreem ents be­
tw een the said B e g g s  &  Co. as vendors and the N ew  
Jersey M ill &  L u m b er Co. as purch aser th at the prop­
e rty  should  rem ain personal cannot avail as again st 

40 them  ; that w hile as between the said vendor and pur_
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ch aser the agreem ents w ould be binding, th at a differ­
en t ru le  prevails w hen the righ ts  and interest of th ird  
parties as those of the P lain tiffs in H r or in th is su it 
become involved.

W e  . sh all assum e for the purpose of th is argu ­
m ent th at the evidence establishes th at the property 
in dispute is so attached to the b u ild in g  as to m ake it 
a fixtu re and a part o f the realty.

W h a t constitutes a fix tu re ha^ been so freq u en tly  
determ ined in this S tate  th at it is un n ecessary to a d -10 
vert to the authorities.

T h e  principles of law  re la tin g  thereto are clear 
and pronounced. T h e  difficulties w hich have arisen 
have been in application of those principles to the par­
ticu lar facts o f each p articu lar case. Som etim es an 
en gin e has been declared personal property, at other 
tim es a fixture. In  those instances, how ever, in 
w hich it has been declared personal property the facts 
have almost a lw ays show n it to be portable and capa­
ble of being moved from  place to place, or th at it was 20 
evident from  a ll the facts th at it was not intended 
o r ig in a lly  to be annexed to and form  a part of the 
realty.

I f  th is property in  dispute is ord in arily  a fixture 
in law , as w e contend it is, then the question arises, 
do the agreem ents betw een B e g g s  &  Co. and the N ew  
Jersey M ill &  L u m b er Co. s till preserve th e o rig in a l 
character of the property as a ga in st us and to the m a­
terial in ju ry  of our property ?

T h e  case of F ryatt &  Campbell vs. The Sullivan  3 °  
Co., reported in 5  H ill,p . 116 , is a case e x a c tly  in 
point. T h e  plaintiffs in  th at case sued the defendants 
in trover for a steam  en gin e and two boilers.

T h e  N ew  Y o r k  M in in g  C om pan y form erly  owned 
certain real estate in  the cou n ty of S u lliv a n , upon 
w hich  th e y  had b u ild in gs and w orks for the sm eltin g  
of lead ore. T h e y  purchased the en gin e and boilers 
in question of W illia m  Jones, in  the c ity  of N ew  Y o rk , 
for $1,803.50, and Jones gave  a b ill o f  sale to the 
plaintiffs in  w hich he stated th at the p lain tiffs had 40
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given  him  th eir note at th irty  days for $603.50, and 
the C om pan y had g iven  th eir note for $1,200.00, w hich 
notes, w hen paid, w ould be in  fu ll for the property- 
O n  the sam e d ay the C om pan y executed  a w ritin g  
sta tin g  th at th e y  had hired and taken  f  r om the p lain ­
tiffs the en gin e and boilers for one m onth, to com­
m ence that day, for the sum  of $20.00, p ayable at the 
expiration  of the m onth. T h e  C om p an y prom ised to 
m ake p u n ctu al paym ent, and to quit and surrender 

10 up the property at the expiration  of said term  in as 
good state and condition as reasonable use and w ear 

thereof w ould perm it. T h e  C om pan y im m ediately 
took the en gin e and boilers to th eir w orks in S u lliv a n  
county, and affixed the sam e p erm an ently to the 
freehold, so th at th ey  could not be rem oved w ithout 
in ju ry  to the b u ild in g  in w hich  they were placed; and 
in  th at condition the en gin e and boilers have rem ained 
ever since.

T h e  plaintiffs k n ew  w hat use the C om pany made 
20of the en gin e and boilers.

In  A u g u st, 1839, the C om p an y m ortgaged th eir 
lands, with all the bu ild in gs, fixtu res and m achinery, 
to one H e n ry  Cotheal, to secure the paym ent of $20,- 
000,00. T h e  C otheals had no notice of the claim  of 
p laintiffs upon the en gin e and boilers. T h e  m ortgage 
was foreclosed and the property was purchased b y  A . 
J. Cotheal. In  January, 1842, the plaintiffs demanded 
the en gin e and boilers, and the defendants refused to 
d eliver them . T h e  court below non-suited the plain- 

A tiffs, and th ey now b rin g  error on a b ill of exceptions.
Judge Bronson, in ren dering the opinion of the 

court, said : “  T h e  non-suit was c le a rly  righ t. A  man 
cannot m aintain an action again st me by p ro vin g  that 
the person from  whom I purchased m y house w rong­
fu lly  took or converted the brick, stone, tim ber, lim e 
or other m aterials, of w hich m y house was constructed. 
N or can he enter and tear down m y house for the 
purpose of reg a in in g  th at portion of it w hich  once 
belonged to him . H is  on ly  rem edy is again st the w ro n g 

40 doer. N ow , here, the N ew  Y o rk  M in in g  C om pany
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affixed the en gin e and boilers so firm ly  to the earth 
and bu ild in g, th at th ey  c le a rly  becam e a part of the 
freehold. A fte r  h a v in g  th u s converted the property 
into real estate the C om p an y m ortgaged th e lands, 
w ith a ll the appurtenances, to the Cotheals; who had 
no notice o f the p la in tiff’s claim  ; and the defendants 
have since purchased from  A . J. Cotheal, to whom the 
property was sold, on the foreclosure o f the m ortgage. 
T h e y  c lea rly  cannot enter upon the Cotheals; or those 
c la im in g  under them , nor can a n y  action be m a in ta in -10 
ed again st them . T h e  rem edy of the p lain tiffs is 
again st those who w ro n g fu lly  converted this personal 
property into real property and then sold it.

T h is  sam e case w as afterw ard carried to the C ou rt 
of K rrors in the State  of N ew  Y o rk , and the ju d gm en t 
affirmed in 7 H ill , p . 330.

T h e  case of Voorhees, et al%. vs. M cG in n is, et al.,
4 8  N . Y ,  2 /8 } is another case e x a c tly  in point. T h a t  
was an action brou gh t to recover the possession of a 
steam  en gin e and boilers, g earin g , etc., alleged  t o 20 
have been w ro n g fu lly  severed from  the freehold, and 
rem oved b y  the defendants from  certain b u ild in gs in  
the town of C oeym ans, called  the “  K im m ey M ills .”  
T h e  plain tiff, C allan an , claim ed to be the gen eral 
owner, d eriv in g  title  th rou gh  the foreclosure of two 
m ortgages, both executed b y  P h illip  K im m ey, cover­
in g  the prem ises upon w hich said m ills  were situated. 
K im m ey  had erected on the prem ises a g r ist m ill and 
a saw m ill, situate upon the opposite sides of a sm all 

stream , and propelled b y  w ater therefrom  ; d esirin g  3 °  
to en large h is business, and w an tin g  more power, he 
concluded to erect a b u ild in g  for a steam  en gin e and 
the requisite m achinery, sh aftin g , gearin g , etc. H e  
borrowed $6,000.00 for the purpose of J. J. C allan an , 
and to secure the same, executed  h is bond and m ort­
g a g e  upon the prem ises, dated A p ril 5, 1850. A  
stron g and durable b u ild in g  w as erected, w ell adapted 
for the purpose, w ith a stack  of ch im n eys b u ilt into 
the w all into w hich the flue o f the boilers was fastened; 
said boilers and en gin e and sh a ftin g  and g ea rin g  and 40
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other m ach in ery were placed in and attached to the 
bu ild in g. In  th e w in ter o f i860 the old boilers, h av­
in g  becom e w orn out, K im m e y  made an arrangem en t 
w ith  the defendant, M cG in n is, to m ake new  boilers, 
ta k in g  the old ones in  p art p aym ent. In  A p ril, 1861, 
w h ile  the n ew  boilers w ere b ein g  bu ilt, and were in 
the shop o f M cG in n is, in  A lb a n y , w here w ere also 
portions o f th e en gin e b ein g  repaired, K im m e y  e x ­
ecuted to th e defendant, W estcott, a chattel m ortgage 

1 0 upon the boilers and en gin e  to secure $ 2,000.00. T h e  
new  boilers were then p u t in  the b u ild in g . In  1861 
K im m e y  execu ted  another real estate m ortgage, cov­

erin g  the m ill prem ises, to the plaintiff, and in O cto­
ber, 1861, he executed  a ch attel m ortgage to M cG in ­
n is to secure a balance of his account, coverin g the 
p ro p erty  m entioned in  W estco tt’s m ortgage, and also 
th e  sh a ftin g  and gearin g , etc.

Justice H u n t, in ren d erin g th e opinion of the 
court, said : “ In  relation  to the en gin e and boilers, 

20 sh a ftin g  and gearin g , it w ould seem  to be clear th at 
th e y  are a ctu a lly  and p erm an en tly  annexed  to the 
freehold; adapted to use in  th at position, and intended 
to be a perm anent accession to the freehold. K im m ey, 
who was the owner, and who erected them , had no in ­
tention of rem ovin g them . T h a t  he had no special 
in ten t to m ake them  a part o f the freehold is in h ar­
m ony w ith gen eral exp er ence. A  m an who builds a 
m ill or house for h is own use and occupation, w ith 
e v e ry th in g  u sefu l and convenient for the purpose, sel- 

3 °  dom has a n y  special in ten t th at the creation sh a ll be a 
part of the freehold, or th at the au x ilia ries  sh a ll con­
stitu te  a part o f the freehold. H e  bu i’ ds as he w ishes, 
h a v in g  no selection as to the lega l character of the 
structure, th in k in g  n oth in g, and g e n e ra lly  k n o w in g  
n oth in g, and therefore h a v in g  no special in ten t on the 
subject. I am of the opinion,”  he says, “  th at upon 
gen eral principles the boilers and engine, sh a ftin g  and 
gearin g, become a part of the rea lty , and passed to the 
p lain tiffs upon h is purchase. I t  is said that the exe- * 

40 cution b y  K im m e y  of a ch attel m ortgage upon the
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boilers aild engine, before th ey  w ere placed in  the m ill, 
w ould be sufficient to preserve th eir personal character. 
A lth o u g h  u n kn ow n  to the plaif tiff th is  fact existed  
in  the case. I t  com es to th is : A  m an em p loys a car­
penter and mason to build  a b rick  house for him  upon 
his lot, and pays them  in  fu ll the price agreed upon. 
T h e  m ason puts h is brick  in  th e w a l l ; the carpenter 
placed h is jo ists and tim bers in the proper places in 
th e  house. T h e  house is finished and occupied b y  the 
owner. I t  then appears th at the m aker of th e b rick  10 
held  a chattel m ortgage upon them , executed b y  th e 
m ason, and th at the saw yer o f the tim ber held  a chat­
te l m ortgage upon it, executed b y  the carpenter. A re  
these articles now a part of th e house, s till  h eld  upon 
the chattel m ortgages, so th at the creditors can despoil 
the house to obtain th eir possessions, or compel the 
ow ner to p ay  th eir va lu e  ? I  take it th ey  ar^ not. 
T h e ir  character as p ersonal property is changed. 
T h e y  have become a part of th e house ; th e y  are real 
e s ta te ; w ill pass under a deed o f the la n d ; m ay b e 20 
subject to m ortgage o f the land, or m ay be h eld  b y  
the ow ner of the house. T h e  rem edy of the p a rty  is 
a ga in st those who w ro n g fu lly  converted the personal 
property into real p rop erty .”

T h e  sam e principle is laid down in  th e case o f 
Southbridge Savings Banks vs. E x eter  Machine 
W orks, in 127 M ass., page 542.

T h e  defendant in  J u ly , 1877, delivered to one 
Steven s, to be used on tria l at his m achine shop, an 
E x e te r  or sectional boiler, w h ich  b y  agreem ent be- 3 °  
tween them , was to rem ain the personal property of 
the defendant u n til paid for. O n  A u g u s t  6, 1877, 
S teven s made a m ortgage to th e p la in tiff of th e m a­
chine shop and land, in c lu d in g  in  exp ress term s the 
boiler, and for fa ilu re  to com p ly w ith  the conditions 
of the m ortgage th e ’p lain tiff foreclosed the sam e, and 
claim ed to hold th e boiler b y  v irtu e  o f the m ortgage 
and foreclosure.

Justice M orton, in  ren d erin g the opinion of the 
court, s a id : “  T h e  rig h ts  of the parties in th is  case 40
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are determ ined b y  the ru les as to fixtures, w hich ap p ly  
in cases betw een the m ortgagor and the m ortgagee. 
T h e  boiler, w hich  th e p la in tiff contends was annexed 
to and becam e a part of th e realty , was placed in the 
bu ild in g, w hich  w as used as a m achine shop b y  
Steven s, the m ortgagor, for the purpose of fu rn ish in g  
m otive power for the m achin ery. Jt was firm ly 
attached to the land ; w as in connection with the 
steam  engine, sh a ftin g  and r> ach in ery  ; adapted to 

10 said m achine shop and business, and was es ential to 
the en joym en t and use of the b u ild in g  for the p ur­
pose for w hich  it was intended. It, therefore, becam e 
a part of the rea lty , and passed to the p lain tiff b y  its 
m ortgage. T h e  fact th at the sections of th e boiler 
could be rem oved w ithout d istu rb in g  the b rick  w ork, 
b y  w h ich  it was supported and incased, is im m a­
terial. T h e  boiler, as* a w hole, had become a part of 
th e  realty. A s  stated in  M cConnell vs. B lood  w hat­
ever is placed in  a b u ild in g  b y  the m ortgagor to carry 

20 out the obvious purpose for w hich  it was erected, or 
to p erm an ently  increase its va lu e  for occupation, 
becomes a part of the rea lty , a lth ou gh  not so fastened 
th at il cannot be rem oved w ithout serious in ju ry  to 
itse lf or to the building.. T h e  defendant contends 
th at the boiler did not becom e a fixtu re because it 
was delivered to Steven s to be used on trial, with the 
agreem ent th at it should rem ain the personal property 
o f  the defendant u n til it  w as paid for. Such  an 
agreem ent w ould prevent Stevens from  cla im in g it as 

3 °  a part of the re a lty . B u t where, as in  th is case, per­
sonal property is sold for the purpose of b e in g  an ­
n exed  to the realty , and it is so annexed, an agreem ent 
between the se ller and the b u y er th at it shall not be­
come a part o f the realty , but sh a ll rem ain personal 
to the seller, w ill not bind or effect a vendee or m ort­
g a g e e  w ithout notice. N otw ith stan d in g such agree­
m ent, property w ill pass to such vendee or m ortgagee 
as a part of the re a lty .”

In  the case of Richardson vs. Copeland, 6 G ra y , 
40P *g e 5 3 6 j th e court s a id : “  A  steam  en gin e set upon
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a gran ite block, and fastened down b y  a bolt, and a 
boiler set in bricks in such a m anner th at it cannot be 
removed w ithout ta k in g  down the bricks, both o f 
which were purchased and set up b y  the ow ner of the 
freehold, and were used for ru n n in g  the m ach in ery in 
an adjoin ing shop, becam e a part of the r e a l t y ; and a 
m ortgage thereof to the m anufacturer, as personal 
property, executed contem poraheously w ith  a b ill of 
sale from him , passes no title in them  as a ga in st a 
subsequent purchaser of the realty, a lth ou gh  w ith 
notice of the m ortgage.”

In the case of Pierce vs. George, 108 M ass., page 
78 , the court s a id : “ T h e  question between these 
parties is governed b y  the ru les w hich a p p ly  to the 
case of m ortgagor aiid m o rtg a g e e ; the defendant 
claim ing the contested property b y  virtu e  o f a m ort­
gage o f the real estate, and .the p la in tiff under an 
earlier conveyance from  the m ortgagor, in w hich the 
m achinery is described as personal p rop erty.”

T h e  sy lla b u s of the case is  as follow s : “  A  m o rt-20 
gage on m ach in ery in a b u ild in g  was given  in  con­
tem plation of the m ach in ery bein g annexed to the 
r e a lty ; and after it was annexed  a m ortgage w as 
given on the land and bu ild in g. H eld  th at the sec­
ond m ortgagee could hold the m ach in ery a ga in st the 
first m ortgagee.”

T h e  case of H u n t vs. The B a y State Iron Com­
pany, Q7 M ass., p . 282, seem s to be a lead in g  case on 
this subject in M assachusetts. T h a t  was a case in 
which rails for a railroad were delivered under an 3 °  
agreem ent th at th e y  should be laid  down on a specific 
part of the railroad, and continue the p roperty of the 
vendors u n til a specific price was paid for them .

T h e  court s a id : “  T h e re  can be no doubt th at 
the rails, w hen laid  upon the road bed and fastened 
there, so th at en gin es and cars could pass over them , 
would have becom e annexed to th e rea lty , and ceased 
to be personal property in  the absence of a n y  agree­
m ent ch an gin g  the ordin ary ru le  of law. T h e  le g a l 
character of the rails, w hen once laid  down, is deter- 40
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m ined b y  tbe law  to be tb at of real estate. M ort­
gagees, as w ell as a ll other parties interested, are en­
titled  to tbe benefit o f  th is ru le  of law , w hich  can be 
ta k en  from  them  on ly  b y  th eir ow n w aiver. L an d  
ow ners h a v in g  a lien  upon the location for th eir dam­
ages, and a r ig h t to take  possession for default of 
paym ent, stand in  th e sam e position as lo n g  as th eir 
r ig h t rem ains to enforce paym en t b y  en terin g  upon 

the lan d .”
10 H e says upon the question w hether the character 

of property can be changed b y  agreem ent from  rea lty  
to personalty, as again st a bona-fide purchaser, w ith ­
out n o tic e : “  T h e re  is no entire h arm on y of the au­
thorities, bu t w e regard  the better opinion as bein g  
th at such  purch aser m u st h ave notice of the agree­
m ent before he acquires title , or he w ill be entitled  to 
claim  and to hold  e v e ry th in g  w hich appears to be, aud 
b y  its ordin ary nature is, a part of th e re a lty .”

In  the case of Thompson vs. Vintony i 2 i  M ass , 
20p . 142 , the court said : “  W h e n  the new  w heel, shaft 

and headgear w ere pu t into th e m ill, a lth ou gh  th ey  
w ere to be paid for b y  F . K . V in to n  and P u rd y, who 
were then co-partners, th ey  m u st be considered as an­
n exed  b y  the m ortgagor, P u rd y. H e  was in actual 
occupation of the prem ises, and the on ly  title  w hich 
V in to n  had therein  was b y  v irtu e  of h is co-partner­
ship  w ith  him . T h is  an n exation  w as of such a char­
acter as to m ake these articles, as between m ortgagor 
and m ortgagee, a part of the freehold. I t  w as not in 

3 °  the power of the m ortgagor b y  an agreem ent made 
at th at tim e, or su bsequ en tly, w hen he leased the 
property to V in to n , to bind the m ortgagee to treat 

them  as p erson alty .”
In  the case of Ridgew ay Stove Co. vs. W a y , 1 4 1, 

M a ss.}p . 5 6 0 , the court said : “  I t  is quite clear th at 
the Su p erior C ou rt was justified  in fin d in g th at the 
prop erty  claim ed in the p la in tiff’s w rit w as annexed 
to and becam e part of the rea lty , and passed to the 
defendant b y  h is deed. T h e  p roperty claim ed con- 

^ osisted  of two portable furnaces, w ith  the pipes and



registers attached to them . T h e y  w ere p u t in as a 
part of the houses, w ere essential to the en joym en t 
and use o f them  as d w ellin g  houses, and w ere in ­
tended b y  the ow ner to be a part of the rea lty  as soon 
as th e y  were paid for. T h e  fact th at there was an 
agreem ent between th e ow ner and the p la in tiff th at 
the furnaces should  rem ain th e property of the 
p lain tiff u n til th ey  were paid for, and th at both so 
intended, is im m aterial, u n less the defendant had 
notice of such agreem ent and intentions. N o tw ith -10 
standing such an 'agreem ent, the property annexed 
to the re a lty  w ill pass to an innocent purchaser w ith ­
out notice.”

In  the case of Powers vs. D enison , 3 0  Verm ont,p. 
752, the court s a id : “ I f  one erects a b u ild in g  for his 
own use upon the land of another, by v irtu e  of a 
parole licen se from  the owner, w ith  the un derstan din g 
that the licensee is to rem ove it upon notice from  the 
owner o f the land, and the b u ild in g  is thereupon an­
nexed to the freehold so as to be a .fixture, a su b se q u e n t20 
m ortgagee, w ithout notice o f such  license, w ill, upon 
the expiration of a decree of foreclosure of h is m ort­
gage, be en titled  to the b u ild in g  as w ell as the land, 
and m ay m aintain  tresspass again st the person erect­
in g the b u ild in g  if  he rem ove it. A n d  if  one purchase 
the title  of such a m o rtgagee he w ill hold a ll the title  
to the b u ild in g  w hich the mortgage e had, and w ill not 
be affected b y  h is own know led ge th at the b u ild in g  
was erected under such a license gran ted  b y  th e ow ner 
of the la n d .”  3 °

In the case o f  Pierce vs. E m ory , 33  N  H .} page 
521 , the court said : “  T h is  is a case in  w hich  a ra il­
road bought a lot- of ra ils  on a conditional sale, the 
condition being th at the rails  were to rem ain the pro­
perty o f the vendor u n til paid for. T h e  bargain  th at 
the road m igh t tak e  the iron and la y  it in  th e track , 
and the com plainants have a r ig h t to tak e  it u p  and 
remove it if  the m oney advanced for the duties w as 
not paid w ith in  the tim e lim ited, w ould create no lien  
on the iron as aga in st th ird  persons, w ho had not 40
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received notice, and did not assent thereto, a lth ou gh  
it w ould be b in d in g  between the parties th em selves.’ 

In  the case of Dobschultz vs. H olliday, 87  III., p . 
3 7 1 , it  w as h eld  th at a steam  engine, m ach in ery and 
fixtures, attached to the soil b y  the lessee for the pur~ 
pose of h o istin g  coal, becam e a part of the freehold. 
In  th at case it  was contended th at the en gin e was per. 
sonal property, and th at hence a M echan ic’s L ie n  
could not be enforced again st it. T h e  court said : 

10 “  W h a tever m ay h ave been the private agreem ent of 
the parties, it  is clear th at the engine, w hen set up and 
attached to the rea lty , as it w as in th is case, beam e a 
part of the realty . N o doubt the parties could agree 
am ong them selves th at th e y  w ould treat the en gin e 
and other fixtu res as p ersonalty, but th eir private 
agreem ent could not ch an ge the character of the prop” 
erty, so far as th ird  parties are concerned. So here, 
the court continues, u w hen the m ach in ery was placed 
in  th e factory and becam e attached, the private agree- 

20m ent m ade between D a y  and the appellants, to ihe 
effect th at the m ach in ery should rem ain the property 
of the vendor u n til paid for, could not ch an ge the char­
acter of the property so far as the rig h t of th ird  parties 

are concerned.”
T h e  sam e principle is laid  down in py III ,p . 153, 

and in 75 III., p  3 6 5 . Justice C ra ig , in ren dering the 
opinion of the court in  the case of Fijield vs. The 
Farm ers' N ational B ank , 148 III., p . 171, after la y in g  
down the law  in the la n g u a g e  we have quoted above, 

3 °  s a id : a T h e  sam e doctrine is laid  down in M assach u - 
setts in the case of Pierce vs. George, reported in 108  
M ass., p . 78 ;  in  the State  o f M aine in the case of Par­
sons vs. Copeland, vol. 3 8 , p . 5 3 7 ;  in  the S tate  o f 
Iow a in  the case o f Ottuma W oollen M ills vs. H ow ey, 
vol. 44, p . 5 7 ; in  the State  of M ich igan  in the case of 
Tolgi vs. Palm er, vol. 42, p . 3 1 4  ;  in the State  of W is ­
consin in  the case of Taylor vs. Collins, vol. 31 , p. 123 ; 
in  the S tate  of M arylan d  in  the case of D udley vs. 
H u n t, vol. 67, p . 4 4 P

In  th e case of Tylee vs. Palm er, 42 M ich., p .3 1 4 ,40
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the court said : “  M achi e ry  sp ecia lly  adapted for use 
in connection with the realty , and put up for use, and 
actu ally  used on it, is a part of the realty , w ithout re­
gard to how the parties m ay regard it, as aga in st the 
righ ts of th ird  parties.”

In  the case of H am ilton vs. H u n n ly , yS Ind ., 
page $ 2 1 , “ A  was in possession but was not the ow ner 
of a flou rin g m ill, and was perm itted by the m an ufac­
turers o f m ach in ery to put into and an n ex to it, in 
such tem por <ry m anner as to adm it of rem oval w ith - 10 
out in ju ry  to the m ill, certain m achinery, w hich, if 
found satisfactory, after s ix ty  d a y s ’ trial, was to be­
come his property, upon g iv in g  his notes for the price 
and notice of his acceptance of the m achinery. T h e  
m ill and real estate were, at the tim e, subject to tw o 
m ortgages. A  refused to accept the m ach in ery, or to 
give h is note, as he had agreed, and w hen he quit the 
possession of the m ach in ery it rem ained in  the m ill.”  
T h e  court held that, as between the m anufacturers o f 
the m achinery and the m ortgagee, the m ach in ery was 
a part of the realty, and was subject to the m ortgage, 
and could not be taken  out or sued for b y  the m anu­
facturers.

In  the case of Row land vs. Anderson, 33  K a n ., 
page 264, the court said : “  A  fence b u ilt b y  one per­
son upon the land  of another, under a licen se o r agree­
ment th at it m igh t be rem oved at the w ill of the 
builder, becom es a fix tu re w hich  w ill pass w ith  gran t 
of the land to a bona-fide purchaser w ithout notice 
of the adverse title  to such  conveyance. T h e  le g a l 3 °  
effect of a ttach in g  an im provem ent of a perm anent 
character to land  m ay be controlled b y  the agreem ent 
of the parties, as between them selves and those who 
have know led ge of such an agreem ent, but such an 
agreem ent cannot be held  as b in d in g  upon a subse­
quent vendee w ho had not notice o f th e agreem ent 
under w h ich  the fence w as constructed.”

See also Case in Vol. 3 $ , N orthwestern R eporter
802.

T h e  Suprem e C o u rt in  con sidering th is case 40
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manifestly proceeded to a conclusion on tlie theory 
that the premises were purchased by the Palmateers 
at the sale held by the Receiver of the New Jersey 
Mill &  Lumber Co. and with the knowledge that the 
Receiver did not intend to sell the chattels in ques­
tion and that the Palmateers were not therefore in­
jured or deceived by the agreement that said engine 
and boiler and attachments should remain the prop­
erty of the vendors. Phis was not the question before 

io the court. Phe facts in the case are that the Palma­
teers had not parted with their title but came into 
possession of the premises because of the failure of 
the New Jersey Mill &  Lumber Co. to carry out their 
agreement to purchase in not paying them the pur 
chase price for said premises. Phis misconception of 
the facts n the case is very apparent from the lan­
guage of the opinion of the court (see printed case 
page 108) and raises an entirely different question 
from that offered for solution between these parties. 

20  The question presented here is what are the rights o f  
the owner o f  property where a presumptive purchaser 
contracting to buy enters into possession and makes a 
permanent annexation to the freehold , without the con­
sent o f  the owner, by attaching property acquired under 
a conditionel sale that it is to continue personal and to 
remain the property o f  the vendor to such agreement 
until paid fo r , upon retaking possession o f his property 
fo r  default, as to such property so annexed to the free­
hold ?  Under their agreement of sale, if carried out, 

3°  the Palmateers would have received a mortgage on the 
premises for a portion of the purchase money (see 
printed case page 86) which under the cases above 
cited would have enabled them to hold the engine, 
boiler and attachments in question as part of the 
realty. By the failure of the New Jersey Mill & 
Lumber Co. to carry out its contract with them they 
lost the profit on their bargain; they necessarily sus­
tained a loss and the court cannot conclude they were 
not injured. Because of such failure of their presump 

40 tive purchaser and necessary resumption of possession
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of their property they should not be left in a worse 
position as to such engine and boiler and attachments 
than they would have been if the contract had been 
completed and they have received their purchase money 
mortgage, and from our examination of the authori­
ties we find that, the same rule prevails in this class 
of cases. In the case of H unt vs. The B ay State Iron  
Co., supra, this right of the owner on resuming pos­
session because of default to hold as his property what 
has been annexed to the freehold is very c’early re- 10 
cognized and stated.

In this case the Defendant in Brror, Beggs & Co. 
permitted their property to be annexed to the freehold 
in such a substantial and permanent manner as to 
leave no doubt that under the ordinary rule of law it 
became a part of that realty, under an agreement that 
it was to remain personal and continue their property 
made with the New Jersey Mill & Lumber Co., then 
only in possession under an agreement of purchase, 
and with notice that the title of such freehold was in 
the Plaintiffs in Brror and with knowledge that in 
c se of failure of said New Jersey Mill & Lumber Co. 
to carry out their contract of purchase the Plaintiffs in 
Brror would be entitled to resume possession of the 
premises with said engine and boiler and attachments 
annexed thereto.

The Palmateers were not parties to this agreement. 
They did not consent to it. They held the legal title 
and any annexation was made subject to their superior 
right to resume possession upon default. It was not 
in the pow er o f the N ew  Jersey M ill &  Lum ber Co. by 
its agreement to bind them to treat any such annexa­
tion which under the ordinary rule became a part o f the 
realty as personalty. The legal character o f such an­
nexation is undoubtedly that o f real estate, and the 
Plaintiffs in E rror having the right to take possession 
fo r  default o f  paym ent and having enforced their right 
by entering upon the land and taking such possession 
are entitled to the benefit o f this rule o f law and to hold 
said land and prem ises with the • said annexation as 4°
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their realty against any claim o f  the said B eggs &  Co. 
under said agreement. Indeed the Suprem e C ou rt in  
d ism issin g  the w rit of error o f the P la in tiffs  in  K rror 
w hen the case was first before th at C ou rt, because de­
fe ctiv e ly  so, in  com m enting on the m erits of the case 
said, “  I f  the case is to be regarded as to the righ ts  of 
an ow ner of property con tractin g to sell it  who puts 
th is presum ptive b u y e r in possession who then  an­
n exes a n y th in g  to the land  w ithout the consent of the 

10 ow ner the better ru le  w ould seem  to be that such  an­
n exation  w ith respect to the ow ner is a fix tu re irre­
sp ectively  of the b u y er or of a n y  third  p arty  who has 
perm itted such an n exation .”  Ch. J . Beasley in Pal- 
mateer vs. B eggs &  Co.f Sup. Ct., June 7 1 , i 8 q 6 .

T h is  is, we insist, the correct ru le  to be adopted 
in  th is  case, and w e resp ectfu lly  subm it th at the the­
ory  on w hich th e  final conclusion of the Suprem e 
C ou rt is based is not supported b y  the facts, and th at 
the ju d gm en t below should  be reversed.

20 H A W K I N S  &  D U R A N D ,
Counsel fo r  P laintiff in E rror.

3 0

40
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John Palmateer etal.,
Plaintiffs in Error,

On W rit o f Error.

George N. Robinson, trading B rief o f  D efend.

This is an action in trover to recover the value of 
certain machinery, boiler, & c., w hich the defendant 
in error agreed to sell to the N. J. Mill and Lum ber 
Company, as per the agreements referred to in the 
evidence.

A ll of this personal property w as taken to Long 
Branch, and placed by the Mill and Lum ber Com ­
pany upon land w hich the com pany was in posses­
sion of by virtue of an agreement for the purchase 
thereof made by it w ith the plaintiffs in error.

It appears by the testim ony th at the real estate 
agreed to be sold by the plaintiffs in error to the 
Mill and Lum ber Com pany consisted, at the time of 
the making of the agreem ent for its sale, of some va ­
cant land upon w hich the Mill and Lum ber Company

as Beggs &  Co., 
Defendant in Error.

v.

ant in Error.
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while in possession under their agreement for pur­
chase, erected a mill and other buildings and im ­
provements. It also appears that the Mill and L um ­
ber Com pany never completed their purchase nor 
acquired title to the land, but that they subsequently 
lost possession o f it, and that the plaintiffs in error 
have, or claim  to have, possession thereof.

The agreements providing for  the sale o f  the per­
sonal property by the defendant in error to the Mill 
and Lum ber Com pany expressly provide that in no 
event shall the personal property be considered as 
realty by  reason o f it being affixed in any w ay to 
real estate, and that the ownership o f such personal 
property should remain absolutely in the defend­
ant in error until the fu ll am ount o f the purchase 
price thereof should have been paid.

It is also to be observed that the agreem ents for 
the sale o f the personal property were made in the 
City o f  New York, where it wras situated, and where 
w as the residence o f the defendant in error, the 
ow ner o f the property.

Marvin Safe C o .vs. Norton, 19 V r., 410.
Campbell vs. Roddy, 17  Stew., 244.

It also appears by the evidence and the printed 
state o f  facts agreed upon by the attorneys, that the 
Mill and Lum ber Com pany were under no obliga­
tion or duty to the plaintiffs in error, to in anywise 
im prove the real estate so agreed to be sold to them.

That after the Mill and Lum ber Company had de­
faulted in m aking the payments for  the real estate 
so to be purchased by  it, and after having made 
default in the payment o f the purchase price agreed 
to be paid for the personal property in question, the 
plaintiffs in error being, or claim ing to be, in pos­
session o f the real estate, refused to permit the de­
fendant in error, upon proper demand being made, 
to remove the personal property from  the premises. 
Thereupon this suit was instituted.

It is claimed by the plaintiffs in error that the 
personal property in question became so affixed to
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the real estate as to form  a part thereof* and that 
the defendant in error had no right to rem ove the 
same therefrom  by reason thereof.

There was a judgm ent o f the Court below  in favor 
of the defendant in error for twenty-three hundred 
and eighty-six dollars and eighty cents.

It is respectfully submitted that this personal 
property never changed its character to that o f leal 
estate. The evidence shows that the boiler was 
placed upon the ground and a small brick enclosure 
erected around it; that the engine and machinery 
and the boiler can be easily removed from  the prem ­
ises, and with but trivial in jury to the realty, and 
that such in jury could be readily remedied.

The testim ony o f Lewis F. Lyon, beginning on 
page 67 o f the printed book, is very strong on this 
point.

This witness is certainly an expert on this subject, 
as will be found by reference to his testim ony, com ­
mencing on page 24 o f the printed book.

It is submitted that independent o f any agreement 
between the parties this personal property was so 
placed upon said real estate that it w ould be de­
clared by law to be personal property and not real 
estate, and it does seem, in view  o f the circum ­
stances o f this case, that there can be no question 
as to it being personal property.

The case o f Campbell vs. Roddy, 17 Stew ., 244, is 
a case where the engine rested upon a brick founda­
tion let into the ground, about tw o feet in w idth by  
twelve feet in length and carried above ground three 
feet, held into position by bolts running through 
the brick w ork and the bed plate o f the engine, and 
by nuts screwed on top. The building was designed 
for use as an iron foundry, and the engine, & c., 
were purchased under a conditional bill o f sale or 
chattel m ortgage, which was not refiled as required 
by the statute. As against the realty m ortgagee the 
conditional sale or chattel m ortgage was held valid, 
and the Court said: “ The m ortgage was good as be­
tween the patties theteto at the tim e o f the aw*
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nexation o f the chattels, and the m ortgagee o f the 
real estate stands neither in the light o f creditors 
nor o f subsequent purchasers.”  Certainly the per­
sonal property in that case was m uch more firmly, 
affixed to the realty than was the personal property 
in the present case.

Ford v. Cobb, 20 N. Y ., page 344, follow ed in 17 
Stew., 244 :

“ Machinery annexed in a substantial manner to 
a building is not a fixture unless there is a unity o f 
title to the realty and machinery, so that a convey­
ance o f the realty would o f necessity convey the 
fixtures also.”

Globe Marble Co. vs. Quinn, 76 N. Y ., 
page 23 .

In the present case such unity o f title was abso­
lutely lacking.

In the case o f Hill vs. Sewall, 53 Penna. St., p. 
271, the plaintiff contracted with Sewall to put 
boilers in his mill in place o f w orn out old ones, to 
be paid $4 per m onth for their use and to have the 
right to remove them at pleasure, and they could be 
rem oved without other in jury than taking dow n the 
boiler wall built o f brick, and standing under a shed 
outside o f the mill, and it was held that such per­
sonal property did not becom e subject to  a prior 
m ortgage on the land and did not pass by  a sale o f 
the land on execution.

In the present case the boiler was placed upon the 
ground and a wall built around it; it did not becom e 
a part o f the mill. It was not in the mill, nor was 
it  incident to it.

The boiler could be easily detached from  the bolts 
holding it to the foundation, as disclosed by the 
testim ony; and even if  the entire wall w hich sur­
rounded the boiler had to be removed, it would 
seem that such removal would not change the per­
sonal character o f the boiler, because the wall
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acted not as a building but merely as a covering or 
protection to the boiler. But it is seen, by  the evi­
dence, that it is not necessary to take dow n the wall 
in order to remove the boiler.

“  W hether a building erected by one person on 
the land o f another, with the latter’s permission, is 
real or personal property, is a question o f fact to be 
decided according to the actual or imputed intention 
of the parties.”

Pope v. Skinkle, 16 V r., 39.

The Court below, in reaching its judgm ent, must 
have found this question o f fact in favor o f the de­
fendant in error.

If it is true that the character o f the property is 
“  to be decided according to the actual or imputed 
intention o f the parties,”  the agreem ent fo r  the sale 
of this personal property certainly must be con ­
clusive on that point (and see testim ony o f Con- 
neen, line 30, & c., p. 66 o f Printed Case;and T ifftv . 
Horton, 53 N. Y ., 37V); and it seems that if this 
construction o f the law could be modified in any 
way, it must be only as regards some third person, 
who has advanced money in the belief that the per­
sonal property form ed a part o f the real estate. No 
such condition o f  affairs existed in this case.

In the case o f Eaves vs. Estes, 10 Kan., 314, where 
E & Company built a steam engine for  the mill o f 
K, and while it was still at their shop, took a 
chattel m ortgage on it, with a stipulation o f their 
right to take possession o f the same whether it was 
affixed to the freehold or not. Held, that where the 
facts leave the Court in doubt as to whether the 
engine had, by  its attachm ent to the realty, become 
a fixture, the intention o f the parties, as evidenced 
by the chattel m ortgage, might be looked to as con ­
trolling in the determination o f the character o f the 
property, and that the Court below properly held 
that it remained personal property and subject to 
the chattel m ortgage. There was a m ortgage already 
on the real estate w hich was foreclosed. The seller
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o f the engine tried to take possession o f it and the 
delivery o f it was refused.

In Tifft vs. Horton, 53 N. Y ., 377, at page 380, 
near the foot, the Court says: “  W hile there is no. 
doubt but that the intention o f the owner o f the 
lands was that the engine and boiler should ulti­
m ately become a part o f the realty and be per­
manently affixed to it, this was subordinate to the 
prior intention expressed by the agreement. That 
fu lly shows her intention and the intention o f the 
plaintiffs, that the act o f annexing them to the free­
hold should not change or take away the character 
o f  them as chattels until the price o f them had been 
fu lly  paid. And at the foot o f page 383, it is said: 
“  Hence I conclude that the agreement o f  the owner 
o f the land with the plaintiffs, as it did duly e x ­
press their distinct purpose that these annexations 
o f boilers and engines should not m ake them a part 
o f the real estate, was sufficient to that effect w ith­
out any concurring intention o f the defendants as 
prior m ortgagees.”

“  W hen the building is but an accessory to the 
fixtures, both are rem ovable; hence, when the build­
ing is erected over an engine for its protection, both 
can be removed as trade fixtures; nor does it matter 
whether the buildings are wood or brick.”

Lawton vs. Lawton, 3 A tk ., p. 15.
Foley vs. Addenbrooke, 13 M. & W ., 

173.

A lso Brown vs. Reno Electrical, & c., 55 Fed. Rep., 
at page 233, where the Court says: “ The buildings 
were erected for the sole purpose o f protecting the 
machinery. It would seem upon sound reason that 
if  this portion o f the m achinery could be removed, 
the right to rem ove the dynam o house and the boiler 
house ought not to have been questioned.”

In Tifft vs. Horton, 53 N. Y ., at page 384, the Court 
holds “ that the fact that the personal property 
could not be removed w ithout some injury to the 
^vajls built up about them, would not debar the
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the plaintiffs from retaking their property, because 
the removal of the property would not take aw ay or 
destroy that which is essential to the support of the 
main building; nor will the in jury to the walls 
about them be great in extent or amount.

“  The law  of removal is, that it must be without 
serious injury, that is, no more injury than is neces­
sary to remove the fixtures. I f  excessive damage 
is done, the party doing it is liable to an action for 
the injury, but it does not affect his right to re­
move.”

Ew ell on Fixtures, pp. 10  and 1 1 .

But the chief case of all, and one most similar to 
the case under discussion, is the case of Handy vs. 
Dinkerhoff, 57  Cal., p. 3 . This case is almost 
identical in all respects with the present, and was 
decided in favor of the owner of the chattels.

The case of Campbell vs. Roddy, 17  Stew., p. 2 4 4 , 
is very pertinent.

“  Buildings erected with the consent of the owner 
of the land by one in possession under a parol con­
tract of sale have been held to be the personal prop­
erty of the party erecting them .”

Yates vs. Mullin, 33  Ind., 5 6 3 .

The Mill and Lumber Co. occupied towards the 
plaintiffs in error the position of tenants at will 
(see Den vs. Drake, 2  Gr., p. 5 2 3 ). ‘ ‘ A ll general 
and indefinite tenancies, whether they originate 
simply by permission, or being let into possession 
pending a treaty for a purchase, are now held to be 
tenancies.”

Also see Moore vs. Smith, 24  111., p. 5 1 2 : “  A  pur­
chaser let into possession m ay remove trade fixtures 
placed upon the premises by him at any time during 
the continuance of the contract.” Such purchaser, 
failing to make payment so as to lose the benefit of 
his purchase, is held to be a tenant from year to 
year, or at will, and therefore entitled to remove
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fixtures which he m ay have attached to the free­
hold while in possession.

See also
Dean vs. Hutchison, 13  St., 8 7 .
Foley vs. W heth, 84  Mass., 131  and 1 3 4 .
Gould vs. Thompson, 4 5  Mass., 2 2 8 .

“  A  tenant at will is not a wrongdoer, and neither 
trespass nor ejectment will lie against him, unless 
his tenancy be determined before the commence­
ment of the suit.”

Before the right of a tenant to remove fixtures is 
lost by re-entry and forfeiture by landlord, the for­
feiture must be judicially determined.

Keogh vs. Daniell, 12 W is., 1 6 3 .

W here the tenancy is uncertain in duration, as 
when it depends upon a contingency, or when the 
lessee is a tenant for life or at will, the laws allow a 
reasonable time for the removal of fixtures.

Loughran vs. Ross, 45  N. Y ., 7 9 2 .
See also

124  Mass. , 5 7 1 .
120  “  1 9 3 .
143  “  1 0 8 .

It does not appear that the plaintiffs in error ever 
had the right to re-enter into possession of the prop­
erty, and we submit that it would be manifestly un­
fair and unjust to the defendant in error if the Mill 
and Lumber Co. could surrender their rights in 
this property to Palmateer, and thereby absolutely 
deprive Robinson of his property.

In McKensie vs. McDonald (61  Miss., 459), the 
Court says: “  W e concur in the view held by the 
learned Judge below that it is not allowable by a 
subsequent agreement to convert the relation of 
vendor and vendee into that of landlord and tenant, 
so as to defeat supervening rights.” And in Loan and 
Dies. Co. vs. Drake (6 C. B., 7 9 6 ), it is said: “  A ten­
ant having mortgaged his fixtures during an un­



expired term cannot, by surrender of his lease be­
fore the end of the term, prevent the mortgagee 
from entering and removing them .”

Even if Palmateers did take possession, it did not 
affect Robinson.

Handy vs. Dinkerhoff, 57  Cal., p. 3 .

In McEntee vs. Harrison (58  N. Y .,  654), it was 
held that even if annexation of fixtures was a bar 
to an action for the recovery of the fixtures, it was 
no bar for an action for the conversion.

Rescission:

W hat right had Palmateers to retake possession 
of the property w ithout a judicial decree, and w ith­
out they tendered a deed to the Mill Company and 
gave the company an opportunity to comply?

See 71  N. Y ., 3 3 3 ; 4 4  N. Y ., 618  and 
6 9 1 ; also Cleary vs. Folger, 24  Paci 
Rep., page 280  (Cal.).

W hen the vendor claims to rescind he must in 
general offer to return the purchase money if it has 
been paid.

Longworth vs. Taylor, 1 McLean, 3 9 5 .

“  W e have before indicated that a vendee is en­
titled on a rescission to pay for lasting and beneficial 
improvements.”

Patrick vs. Roach, 21  Tex., 2 5 1 , p. 2 5 5 .

“  The right of a vendee in possession of land under 
a contract of sale to recover the full value of his im­
provements upon a rescission of the contract by the 
vendor rests upon principles of equity.”

Eberling vs. Deutcher, 12 S. W . Rep., 
205  (Tex., 1888).
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It is respectfully submitted that as between Rob­
inson and the Mill Co , the chattels absolutely re­
tained their personal character. This would be so 
if the Mill Co. owned the land, no matter how firmly 
and permanently the chattels might have been 
affixed to the realty.

It is subnutted that Palmateers could succeed to 
no more rights than the Mill Co. had.

Palm ateer agreed to sell the land to the company, 
and permitted the company to enter into possession. 
The company had the right to place any property 
which came to its possession upon the real estate; 
and it unquestionably had the right to remove it if 
it did not complete its purchase.

There is no clause in the agreement for the sale of 
the property from Palmateer to the company which 
makes it the duty of the company to improve the 
property in any way, or provides for a confiscation, 
or surrender of any property, or of any improve­
ments which they might put upon the property in 
case they failed to complete the purchase of the 
land. And even if there were, it would give the 
Palmateers no rights in the property (5 7  Cal., 3).

W e contend that there is no reason or justice in 
permitting Palmateers to appropriate the one thou­
sand dollars paid them on account of this purchase 
of the land, and all the mills and buildings placed 
upon the land by the Mill Co., and then also con­
fiscate nearly three thousand dollars’ worth of per­
sonal property of Robinson.

If Palmateers succeed to the interest of the Mill 
Co., they must also assume the Mill Co.’s liabilities. 
If they appropriate property which was in posses­
sion of the Mill Co., they must take it subject to all 
the charges and equities of the company; otherwise 
it would be possible for the Mill Co. to collude with 
Palmateer in the surrender and misappropriation of 
this personal property.

All the cases cited by the attorneys of Palmateers 
in their brief, were cases in which a third party had 
advanced money upon the faith of the property in-
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volved in the suit, either as purchasers or m ortga­
gees without notice, on property put in by owner 
of the fee, and that feature was the distinguishing 
characteristic and groundwork upon which the re­
spective decisions were based.

In this case Palmateers not only did not advance 
any money or stand in the position of purchasers, 
but they do appear as confiscators, chargeable with 
notice of the fact that this property was subject to 
prior claims. Certainly it does appear that at the 
time of the Receiver’s sale of some personal prop­
erty on the premises, and long before Palmateers 
had gained, or claimed to have gained, possession of 
the land, they knew by virtue of a public notice 
made at the Receiver’s sale, that this property in 
question was claimed by Robinson.

It does seem reasonable to say that certainly at 
any time before the date named for the delivery of 
the deed from Palmateers to the Mill and Lumber 
Co., the latter company could have torn down and 
destroyed or removed all of the buildings and fix­
tures which it had placed upon the property. And 
it does not seem to be at all unreasonable to pre­
sume that because they chose to let their property 
and improvements go to Palmateers, that they could 
by any act of their own defeat and deprive Robin­
son of the rights remaining to him by virtue of his 
agreements with the Mill Co.

If the Mill Co. did not own this personal property, 
how was it possible for them to convey or transfer 
its ownership to any other person, and especially to 
a person who paid no consideration whatever for it?

Respectfully submitted,

H eisley & Morris,
Attorneys of George N. Robinson, 

Defendant in Error.
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