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New Jersey Court of Errors and Appeals.

SAMUEL JONES',

Vs, (I n Error.

|HE PROPRIETORS OF THE MOBIUS AQUEDUCT. )

J. VANATTA'S ARGUMENT FOR APPELLANT,

InJune, 1872, proceedings- were commenced by the u Proprie-
to condemn certain lands and certain rights in and to running
later belonging to Jones. In the course of those proceedings, an
jawad was made, dated 23d August, 1S72 (p 3 to 5).
(n 13th January, -1S73, Jones served two notices on the Propri-
lors, (p S and G) The one. was notice of the presentation of a pe-
iof Appeal to the Circuit Court of Morris County, on 21st of
|Mary, 1373, (that being the first, day of the second term after
16 the award), appealing from the award,
cother notice wai. exactly like it, except it named the 28th of
mrny, 1873, as the day on which the petition would be presented

IP A °urL.  One notice was served eight days'before making the
iMpphoation, and the other one was served fifteen days before
I IEthe second application. Both applications were made pur-
r tonoticee. The one made on the 21st was continued until the
I (P12, line 20.) And then the whole matter was certified to
I uPr®me Court for its advisory opinion.

[fy the Sth section of a supplement to the charter of the Proprie-
[m aws P%® 33,) it is provided that either party may
J e rom the award “ to the next, or second term of the Court of
~ oranon Pleas of said County, by petition and notice thereof
L ,V r ihe °PPos"e Party two weeks prior to such term, or

‘whirk raHk(OSpaCe in a newspaper published at Morristown,

“Con tTh and DOCB 80 served or published shall vest in said
1 Pow” hear and determine said appeal, &c.”

j ?asupplement to the charter, approved April 3, 1872, pagtt

New Jersey State Library
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1,0G8, it is provided that “ the appeal from the award of said Gm
“ missioners shall be taken to the Circuit Court of said County, in
“ stead of the Court of Common Pleas, as provided for in said syp
« plement; and the said Court shall have power to order a sk
“Jjury,” &c.

The Court denied the prayer of the petition, and ordered the pe-
tition dismissed, with costs. The sole ground of .the judgmentwas
the fact that two weeks’ notice of the intention to present the peti
tii/ff was not served two weeks prior to thefirst day of the term.

The judgment is that the Circuit Court bad not jurisdiction of the
appeal, because toe notice was not served two weeks before the
first day of the term— (Page 12)

The petition was presented to the Court at the right termof the
Court, ard the Proprietors had fifteen days’ previous notice of the
intention to present it; but the Court held the right of appeal gone,
because the notice was not giv'en fourteen days prior to thefirst day
of the term.

I.

Thepetition of appeal teas notpresented at too late a term.

It was presented at the second term after the Commissioners wae
appointed. j

The Chief Justice, (page 15, line 18 to 20,) says : “ This aetdj
rects that the appeal shall be to the first, or second term of tta
Court, occurring after the award.”

Reference to the Sth section of the supplement of 1S62, whichi
the act- he refers to, shows that statement to be a mistake. The
language is : “ To the next or second term of the Court of Com
“ mon Pleas,” &o. The words “ after the award,” are not there.
From what event the right of appeal is to be limited, is not state
in the act. As the award is the thing appealed from, the limitation
of the right of appeal cannot be dated from any event priortote
making of the award. Nor ought the limitation of the righto g
peal to be dated from the making, or date of the award. o
of the award is required to be giveii to the land owner, nor are
Commissioners or Proprietors required to give any notice oft e *
when the award is made, or dated, or filed. Nor is there any ’
prescribed within which the award shall be filed or recorded. *
section 2, of supplement of 18G2.) As the award is to the cop
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lion, ihe Commiissioner?, of course, deliver it to this corporation, and
it may hold it away from the files and records of the Clerk's office,
for months, or years. [f the right of appeal is to be limited from
the making, or date of the award, the time for appealing may ex-
pire hefore the land owner can see the award, or know its date, or
when it was made.

There is still another reason why the limitation of the right of
appeal should not date from the date of the award. The mere
nmking and filing of the award divests no title, gives no right of
enfry to the corporation, and in no way disturbs the land owner in
the possession or use of his land. His title or possession can not
be disturbed, until “the said corporation shall pay, or tender to
“such owner or owmers . . . .  the amount of damages so
“awarded” Supplement of 1862, Section 4.

Then, until the tender is made, the land owner has no occasion to

appeal. Until then he does not know but that the corporation will
waive, or abandon the award, and until then he has suffered no
lactual injury. And from that time, and not before, I submit,
should the limitation upon his right of appeal commence to run.
: The 4th section of the supplement of 1862, as well as the con-
stitution of New Jersey, protects the land owner in the title to and
[possession of his land and the waters thereon until the compensa-
tion awarded is tendered to him, and, right after that, in the Sth
section, the right of appeal is given in these words :

“That, if either parly feel aggrieved by said assessment and
“award, such party may appeal to next or second term,” &c.
Next after what? Second term after what ?

The last antecedent act, or event, is the tender—the really injur-
ios act, to the land owner.

TkeD, the court erred in limiting Jones’ right of appeal from a
wrong period, from a period antecedent to the true one.

It does not appear by the proceedings, nor was there any proof,
that any tender was ever made, nor, if made, when it was made.

The charter gives a right of appeal. That right can not be
barred by interposing a plea of a statute of limitations, ,unless the
| party interposing such plea sustains it. Here the appeal could only

6barred by proving a tender and the time of making it, so that
the Court could see whether or not the limited time had expired
[after tender made. As there was no such proof, there was nothing
[shown to take away Jones’ right of appeal.
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But, if we date the period of limitation from the date of the
award, the appeal was presented at a proper term. It was at the
second term after the date of the award.

Case, page 15, line 20, the Chief Justice says: “ And under the
“ force of this provision no reason appears why the petition might
“ not be presented on any day during such termP A case directly
in point is Den vs. Fen, 3 Ihrts. 133.

It is then very clear that the petition was not presented at too
late a term.

II.

The notice given afforded all the benefits and advantages inten-
ded to be secured to the appellee by the notice prescribed, and was
in compliance with the spirit, meaning and and intent of the act.

The giving of a notice of an intention to present a petition of
appeal, where an appeal is a matter of right, in advance of its
presentation to the Court, is a matter of the,merest form and of m
practical value or importance. In the Court of Chancery the ap-
peal is first filed in the office of the clerk of that court, and affer-
tcards served on the solicitor of the opposite side. In the Supreme
Court, wrirs of error to this Court, which are writs of right, ae
lodged with the clerk of the court, and the first notice given to the
defendant in error, is after the record has been returned into this
Court, when he is served with a copy of the assignment of errors.!

In the Court for the trial of small causes no notice of the take
ing cf an appeal,—that it has been taken, or when it will be tried]
is required to be given, and in practice none is given.

In the Circuit and Supreme Courts-of the United States, the
citation is not issued until after the writ of error or the appeal is
lodged in the court in which rs the record to be recovered. (1
Brightley’s Digest, pages 257-8, §2.)

In all of these cases the fundamental idea is that the appeal ar
writ of error is not a new or separate suit, but an extension of an
a further step in the original suit or proceeding.

In many cases of condemnation under special charters, the pel
tion of appeal is filed with the clerk of the appellate court, an
notice of the filing given aftenvards. As, for example, Charter o
Long Branch & Sea Shore E. E. Co., Laws of 1863, page 420,
section 8; Charter of The Chester E. E. Co., Laws of 1867, paga
509, section 8; Charter of The Caldwell E. E. Co., Laws of 1S9>
page 312, section 8, and in scores of other charters.
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In many other cases, to appeal, nothing is required but to pre-
sent a petition of appeal, and no notice before, or afterwards, ex-
cept of trial, is prescribed. Examples of this will be found in the
charters next named: The Camden & Pemberton It. R. Co.r
Laws of 1854, page 148, section 8; Burlington & Mount Holly R.
It. Co., Laws of 183G, page 145, section 8; Freehold & Jamesburg
Agricultural R. R. Co., Laws of 1851, page 205, section 8 ; The
Hackensack & New York R. R. Co., Laws of 185G, page 345,
section 9; The Hoboken, Ridgefield & Paterson R. R. Co., Laws
of 180G page 413, section 9 ; The Allentown R. R. Co., Laws of
1870, page 1113, section 9 ; The Atsion & Tuckerton R. R. Co.,
Laws of 18G4, page 45G, section <3 and many more.

In all these cases, and in all cases cf appeals from the award of
Commiissioners, in condemnatory proceedings, the presentation of
the petition of appeal to the appellate Court, is the appeal and is
the thing which gives the Court jurisdiction of the Cause. Juris-
diction of the person of the appellee is another and a different
thing. N i

The petition, in this case, although filed on the first day of the
m\ was presented to the Court and the allowance of its prayer
sifed for on Tuesday of the second week of the term. This ap-
pication to the Court was in due time, as is manifest from the
reading cf the act, and the opinion of the Chief Justice. Of that
application the Proprietors had fifteen days’previous notice. Did not
that give them every right the act was intended to secure? If the
notice had been served twenty.two days before the application was
nude, the Proprietors could have had no benefit or advantage that
they did not have from the fifteen days’ notice.

Upon the motion to grant the prayer of the petition the Proprie-
tars couhbbut oppose it. Had they had no notice at all until
*ter the prayer was granted, upon a two days’ notice they could

ave moved to dismiss the petition and upon that motion they
oould have had the benefit of every thing available to them on the
~ion to grant the prayer of the petition.

DO0" Pretended that the course of practice which was pur-

Ue. deprived them of any right, or subjected them to any incon-
venience. , oy
AThe phrase: “ to such term” may be fairly construed and really

is tT "W¥yee S Prior *° Nlc M °/ presenting thepetition. That
e spirit, sense and intent of the language used. The sub-
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stance and sense of the provision is that the appellee shall have
two weeks’ notice of the time and place of the applications If such
notice is given so as to permit the application to be heard at the first
or second term, each party has the full benefit of every right accor-
ded to him by the act. In that point of view the statute wag
estrictly complied with. Its sense and substance are fully satisfied.

The terms of the Circuit Court of the County of Morris are never
less than four, and in some cases they are ten weeks in continuance.

The petition is in time if presented in the last week of the termj]
but under the construction of the Chief Justice it would go for
nothing unless notice of its presentation had been given fourteen
days before \hefirst day of the term. If the petition were present
ed in the fourth week of the term there would need about forty
days’ previous notice of its presentation to be given; and, if pre-
sented in the tenth week of the term, there would- need about
eighty days’ previous notice of its presentation to be given. Such
a construction makes the act require an absurd and ridiculous
thing to be done by an appellant. The Legislature had no such
absurd intention.

IIT. JURISDICTION.

But, say the defendants, although the notice as given impaired f
right of ours, and while it enabled us to do everything which m
could have done had it been given two weeks before the first dayd
the term, yet the appeal cannot be entertained, beoause the Cout
had no jurisdiction; its power to hear and adjudge the appeal ws
gone, and gone because the notice was not given two weeks before
the first day of the term.

In that position, 1 submit, there is manifest error.

The Circuit Courts, (Constitution, Art. VI, Section V, paragraph
2,) “in all cases within the county, except those of a criminal m
“ ture, have common law jurisdiction concurrent with the Sumene
“ Court.”

The general powers of the Court are adequate. The land was
within Morris County ; the parties resided in that county ; thepiar
proceedings had all been had there; the court was held there; to
appellants’ petition was filed in that court on the first day of the
second term. On the first day of the second week of that term the
motion was made, and of that motion the appellee had fifteen day»
previous notice. The supplement of 1862 gave an appeal to bo
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[parties. The supplement of 1872 recognized and amplified that
bight, but it took away from the Court of Common Pleas the right
to entertain or adjudge the appeal. This supplement of 1872, for
[the first time, gave jurisdiction of such appeals to the Circuit Court,
tit said:

“And the appeal from the award of said commissioners shall be
| taken to the Circuit Court of said county, instead of the Court of
[ Common Pleas, as provided for in said supplement.”*

Tbgpractice, in case of an appeal, as prescribed in the supple-
ment of 1862 relates to an appeal to the Court of Common Pleas.
[The course of practice in the preliminary stages of an appeal to the
[Grouit Court, has not been prescribed by the Legislature. The act
lof 1872 does not prescribe within what time the appeal to the Cir
pit Court shall be taken, nor what notice thereof shall be given,
[nor does it say that the parties as to these matters or other matters
lof practice, shall be governed by the directions of the act of 1S62
[relative to appeals to the Court of Common Pleas.

These words: “ As provided for in said supplement,” in the act
£f1872, refer to the Court, and not to the practice

I'The sense of the supplement of 1872 is quite manifest when we
Mer it this way :

Instead of an appeal to the Court of Common Pleas, as provided
jar in the supplement of 1862, ¢ the appeal from the award of

commissioners shall be taken to the circuit court of said county.”

This rendering clearly and fully expresses the whole scope and
[neaning of that portion of the act of 1872, heretofore quoted on
ittis page.

[If it be asked what then is to be the course of practice in the
Grait Court, in cases of such appeals, I answer by quoting the
pthsection of the Circuit Court Act, Nixon Digest, p. 130:
t The justices of the supreme court shall and may adopt and
settle uniform rules of practice in all matters not regulated by
( “or the government of said circuit courts, and the same from
time to time alter, repeal and modify as occasion may require,
provided such rules are not contrary to the provisions of this act,
jt elaws and constitution of this State, or of the United States.”
L 6 Pfactice Act, Nixon Digest, § 107, § 118, § 207. Rules of
Mrcauit Court, Nixon’s Digest, p. 1091.— Rule 18 is as follows :

“th © ma” 6rS n°k specially provided for in the foregoing rules,
j 6rules of the supreme court of this State, shall, so far as
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“ they are applicable, unless otherwise directed by statute, be the
rules of the circuit courts.”

Now here was a case in the Circuit Court in which the legisla-
ture had not prescribed what preliminary notice should be gven,
If any such.notice was necessary it was only a two days' notice, &
prescribed by the rules of the Supreme Court.

The Chief Justice assumes that the practice prescribed fn)
appeals to the Court of Common Pleas apply to appeals to the!
Circuit pourt. This, I trust, 1 have shown to be an error. Then
proceeding upon that erroneous assumption, he says : (p 18, line Ig
111t has been already said that the language of the provision in
u question is too plain to admit of discussion. The right of appeal!
“1is given, but it is limited by two conditions ; first it must be mdeto
u the first or second terms of the Court; and second a notice of
P such appeal must be given two weeks before such term.”

If these remarks be applied to an appeal to the Circuit Court, I
respectfully submit that the provision in question is not plain in the
sense in which it is put by the Chief Justice.

The right of appeal to the Circuit Court is given bytbeacto
1872, without limitation, or condition.

The limitations and conditions specified by the Chief Justice ag
not expressed in the act of 1872, and can be made applicable to m
appeal to the Circuit Court only by construction.

Now, where the appellant is before the Court, as all admit, in
due season, and the appellee has had full, reasonable notice of the
appeal, it is not necessary or proper to defeat his appeal by con
struction—and an unreasonable, inequitable, harsh, uDjust construc-

tion at that.

But, suppose the practice prescribed in the act of 1sG2 applies
to an appeal to the Circuit Court. In that ease I submit that the
Circuit Court had full and complete jurisdiction of the appea-
The subject matter, the land, the water, the damages were within
its jurisdiction.

When the appellant presented bis petition of appeal to the Court,
he was within its jurisdiction, and, beyond dispute, he was there i
due time.

To make the jurisdiction absolutely perfect, it needed only *
notice to the appellee. The sole purpose of that notice is to
him know of the appeal, so that he can be heard before anything
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L e therein t« bin prejudice. For that purpose, and for that only,
L he entitled to notice. If he gets notice so that he has a fair and
Jeagonable opportunity to be heard, before anything is done m the
Leal to his prejudice, the time and manner of giving that notice
Ire immaterial. The substantial thing is, that he have such notice

¢ to afford him a fair and reasonable opportunity to make his de-
fence, or opposition. All else is form, and in no manner essential
jtothe jurisdiction of the Appellate Court. Such opportunity the
lappellee had in this case, and that the notice was reasonable and
isufficient is demonstrated by the fact that it enabled them to' have
|every right and every opportunity of defence that could be attained
[by a notice served on every day after the award was made, until
mthe motion was made to enter the appeal.

The judiciary act of Congress, of 1789, § 22, (1 Brightley s Dig.
ipage 257, § 2—“Errors and Appeals,”) provides for writs of Error
pud Appeals in the federal courts. “Decrees and judgments incivil
I“actions in a district court . . . . may be re examined, and
I“reversed or affirmed in a Circuit Court holden, &c., . °* < *

lupon a writ of error; whereto shall be annexed and returned there-
iwith, at the day and place therein mentioned, an authenticated
hranscript of the record, an assignment of errors and prayer for
i'reversal, with a citation to the adverse party, signed by the judge,
f&e., . . . the adverse party having at least twenty days*
i‘notice. And upon a like process may final judgments and de-
screes in civil actions and suits in equity in a Circuit Court,
I'"brought there by original process, or removed there from courts
T“of the several States, or removed there by appeal from a district
{"ecourt, . . . . be re-examined and reversed or affirmed in
I" the Supreme Court, the citation being in such case signed by a
;""judge of such Circuit Court, or justice of the Supreme Court, and
I" the adverse party having at least thirty days* notice.”
I The act of Congress, of March 3, 1803, § 2, (1 Brightley’s Dig.,
1P260, § 9,) gives an appeal from final judgments and decrees of
ithe district courts of the U. S., to the Circuit Court of the U. S.,
land it further provides that “ from all final judgments, or decrees
I'" rendered, or to be rendered in any Circuit Court, or in any dis-
I trict court acting as a circuit court, in any cases of equity, of ad-
= miralty and maritime jurisdiction, and of prize or no prize, an.
I appeal, where the matter in dispute, exclusive of costs, shall ex-
1% ceed the sum or value of $2,000, shall be allowed to the Supreme.
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Court of the United States, and upon such appeal a transcript,
“ Sco., . . . . shall be transmitted to the said Supreme Court
“. and such appeals shall be subject to the same rules,
u regulations and restrictions as are prescribed in law in case of
“ writs of error.”

The citation required by these acts is not under the seal of the
Court. It is held to be simply a notioe to the other party that the
record is transferred into another Court: Cohens v Virginia, C

Wheat, 411. In this case the Court by Marshall, Chief Justice
say : u And what is the citation ? It is simply notice to the oppo-
*Isite party that the record is transferred into another Court, where
“ he may appear, or decline to appear as his judgment or indina-
“ tion may determine. As the party who has obtained a judgment
a is out of Court, and may, therefore, not know that his cause is
“ removed, common justice requires that notice of the fact should
“ be given him. But this notice is not a suit, nor has it the effect of
uprocess. 1f the party does not choose to appear he cannot he
u brought into Court, nor is his failure to appear considered as a
Hdefault. Judgment cannot be given against him for his non-appear-
“ ance, but the judgment is to be re-examined and reversed, a;
il affirmed in like manner as if the party had appeared and argued
u his cause.”

This authority shows that the notice of the intent to take the
appeal is not essential to the jurisdiction of the Court, because, if
the appellee does not appear, the appellant can go on and try his
case in the absence of the appellee.

In Cohen’s case, judgment had passed against him in the State
Court of Virginia. He brought bis writ of error to the Supreme
Court of the United States. It was objected that a state could
not be sued in the federal Court. The Chief Justice said (p 412):
“It is, then, the opinion of the Court, that the defendant who
“ removes ajudgment rendered against him by a State Court into
“ this Court, for the purpose of re-examining the question whether
“ that judgment be in violation of the constitution or laws of the
“ United States, does not commence or prosecute a suit against the
IiState, whatever may be its opinion, where the effect of the wi
“ may be to restore the party to the possession of a thing which 0

fj demands.”

lie had previously (pages 411-412) illustrated this by reference
to writs of error prosecuted against the United States. He sal
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uThe universally received opinion is, that no suit can be com.
afenced or prosecuted against the United States; that the judi*
«.;ary act does not authorize such suits. Yet, writs of error,
“accompanied with citations, have uniformly issued for the remo-
val of judgments in favor of the United States into a superior
“Court, where they have, like those in favor of an individual®
“been re-examined, and affirmed or reversed. It has never been
“suggested, that such writ of error was a suit against the United
[ States, and, therefore, not within the jurisdiction of the Appellate
“Court.” : :

On this ground, namely, that an appeal is not a suit against the
corporation which has instituted the condemnatory proceeding, it is
that the legislature has so often given an appeal without prescrib-
ing any notice to be given of an appeal, or, if requiring it, not
[requiring it to be given until after the appeal has been taken. The
appeal is a mere continuation of the original proceeding. Hence,
the notice of the appeal is not a jurisdictional fact, but only a
nmutter of practice and like all matters of practice, directory.

The Court can and does have jurisdiction of the oause, i. e.
the subject matter of the appeal, without notice to the appellee.
[The notice to him is merely a matter of fair and just practice;
just as is a notice of trial after issue joined, There the Court have
full jurisdiction of the cause, independentof the notice of trial; hut
ifthe verdict be rendered without notice of trial given to the
defendant, it will be set aside because it is unfair and unjust prac-
tice. The jurisdiction of the Court is complete and it will remedy
the wrong by vacating the verdict and ordering a new trial @fter
due notice to the defendant.

But to return to the citation in appellate proceedings in the fed.
aal courts.

That the citation is not jurisdictional is manifest from the fact
that if any defect or irregularity in that matter is not taken advan-.
tage of at an early stage of the proceedings, it is treated as waived.
This, in view of the fundamental doctrine that consent, or acqui-
escence, cannot confer jurisdiction, is decisive, McDonough vs.
ilillandcn, 3 Howard, 707,

So, where the parties were misnamed in the citation, the Court
refused to dismiss the writ of error, because the errors were merely
formal and could not have misled the party for whom it was in-
tended.  Peale vs. Ihipjcs, 8 Howard, 257.
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In Buckingham vs. McLean, 13 Howard, 150, the decree had
been made at November term, 1848. At October term, 1849, an
appeal was prayed for and granted. No citation was ever issued
At December term, 1850, the counsel of the Appellee entered a
general appearance, but the motion to dismiss the writ of errorwas
not filed until February, 1852. The Court said, p 151:

“ The object of a citation on a writ of error, or on an appeal, is
11 to give notice of the removal of the cctuse and such notice may be
“ waived by entering a general appearance by counsel. When m
“ appearance is entered, the objection that notice has not been given
uis a mere technicality and the party availing himself of it should
il at the term he appears, give notice of the motion to dismiss and
“ that his appearance is enteredfor thatpurpose?

That that part of the federal statute which prescribes the citation
is merely directory is made clear from those cases which hold that
no citation is necessary in those cases in which it appears, or the
Court can presume, that the Appellee was present in court when the
appeal was taken. Thus, in Btilley vs. Lamar, 2 Cranch, 344, m
citation had been issued. It appeared that the appeal had been
prayed, in the Court below, at the same term at which the decree
was made. It does not appear that the Appellee or his counsel,
was actually present in court when the appeal was prayed for, but
the Courtpresumed that he was present because it was done at the
same term at which the decree was made.

HudgdJcins vs. Kempt, 18 Howard, 537.

The San Pedro, 2 Wheaton, 142.

In Inncratiiy vs. Byrne, 5 Howard,-205, it was moved to dismiss
the writ of error for the want of a citation. None appeared in the
record. The Court said “ the citation ivas not necessarily a part of
“ the record, it forming no part of the proceedings below. Thepe-
u sumption is, that one was issued when the writ of error was a
I lowed, and it may be proved aliunde.”

It seems needless to remark that the Court never presumest e
existence of &urisdictional fact or circumstance.

In speaking of the provisions of the judiciary act of 1789, ( ®
same I have hereinbefore quoted) in relation to writs of error aD
appeals, Mr. P. Phillips, a veteran practitioner in the Supreme
Court of the United States, in the second edition of his work m

'

the Practice of that Court, page 51, says: ',
u The provisions of the act, though generally strictly enaC ’
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| are as to some of its features, regarded as directory merely. An ex-
L amination of the oases will show, that in much the greater number
«brought before the court,.there has been neither jjan assignment
«of errors/ nor any ‘prayer for reversal.” It has also been”the
«rule to dispense with the ‘citation,” where an appeal has been
«taken in open court during the term at which the decree was
“rendered. So, an appearanoe for a defendant in error or appellee
“has been considered as waiving the necessity for a citation, or
“curing a defective one.” See Massinae vs. Gavazoo, 6 Wallace,
359

In this case the Court said, p. 359: “ The act referred to also
“says, that all these things must be returned together at the ¢ time
[“and place mentioned in the writ,” tint is to say, on thafirst day of

the term next after the issuing of the writ. Yet we have repeat-
“edly held that if returned on any day daring the term we will hear
1“and decide the cause. It cannot, therefore be maintained, that a rig-
“id and literal fulfilment of every thing prescribed in that section, is
i“an absolute and indispensable requisite to the appellate jurisdic-
¥ tion of this Court.”

[ That the citation is not a matter of jurisdiction, but of practice,

inct literally mandatory but directory, is shown by the observations

jof Chief Justice Taney in Villdbolos vs. United Stales, 6 Howard,
page 90. That was an appeal from the Superior Court of .Last

Horida from proceedings had under an act which required an ap-

peal, if taken at all, to be taken within four months after the de-
dsion should be pronounced. An appeal was filed with the clerk

of the Court within the fjur months. That appeal should have

been returned the term of the' Supreme Court next thereafter. But

nothing further was done and no citation was taken out until several
years afterwards. The ChitT Justice said: “ Hero the entry of
“ appeal was made in the clerk’s office within four months from the

“date of the decree and, therefore, within the time limited by law.

“The citation might, upon such an entry, have been issued after the
“expiration of thefour months. But it must be issued and served

“before the term of this Court next succeeding the entry of the
| appeal.”

In many cases the Supreme Court of the United States has en-
forced the statutes and rules as to practice with considerable strict-
nees, but, notwithstanding these cases, the fact is well established,
that &citation, giving notice of appellate proceedings, is a matter
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of practice and not of jurisdiction—directory and not a literal
mandate.

The. appellee* in the Court below, did not distinguish between
an appeal and a notice of an appeal. The one is entirely distinct
and different from the other. In the case in hand the appeal, i e
the application to the Appellate Court, is admitted to have been
made within the time limited fjr an appeal. Hence the case of
Ililyer vs. Schenck, 2 McCarter, 398; Morgan vs. Edwards, 5 Hurl,
& Norm. 415-17 ; Beginavs. Middlesex, T Jurist, 30G; Barclayvs
Brown, 7 Paige, 245, and similar cases, cited by the defendant in
error, where the appeal was not presented, or demanded, in due fom
within the time limited, are not applicable to the point in dispute.

Even in cases where the appeal itself was not actually demanded,
or actually taken within the prescribed time, the courts may ad
have, where thé equitable circumstances seemed to require it
allowed an appeal subsequently taken, or demanded. The follow-
ing cases cited below, by the Appellee, show this ;

Morgan vs. Edwards, 5 Hurl. & Norm. 417.
Lacy vs. Cox, 3 Green, 470.
Dyer vs. Ludlam, 1 Harrison, 531.

Besides these there are other similar cases :

Kennedy vs. Congle, 2 Green, 82-"3.
Garrabrant vs. McCloud, 3 Green, 4C2.

In the.Court below, by the now defendant in error, it wasinsistj
ed that where the appeal was taken in time, but notice thereof wes
not served within the time prescribed by statute, the appeal must d
dismissed. (It was insisted that there is a distinction ‘ei*em
things prescribed by a rule of court and things prescribed y»
statute.) In support of these propositions were cited, inter a to,

Jackson vs. Wiseman, 5 Wend. 136.
Ex parte Ostrander, 1 Denio, 680-1.
Barclay vs. Brown, 7 Paige, 24S5. .
(In this case the appeal was not made within
time limited.)
United States vs. Curry, 6 Howard, 109.
Welch vs. Damon, 11 Gray, 383. (There a S\
peal was not taken in time.)
(The same is true of Gardner vs. Dn ~ j

Gray, 430.)



Castro vs. United States, 3 '"Wallace, 47-9.
Seymour vs. Judd, 2 Comstock, 4GS5. (Here, again,,
the appeal itself was not demanded in time.)
(On the same ground the appeal was dismissed
in Mayor vs. Schermerhorn, 1 Comstock, 423.)
(Tbe same difficulty prevented tbe appeal in
Townseni vs. Townsend, 2 Paige, 413.)
Bacon vs, Ilari, 1 Black, 38.
Young vs. Whitcomb, 46 Barbour, 615.

The judgments, in many of these cases, rest upon the presump-
tionthat the appellant had abandoned, or waived his appeal, be-
cause he had not pursued it.

Others of the cases relied on by the defendant in error were in
nmtters of small moment, in police affairs, which were required to
be summarily tried and where public policy was against thé delay
of appeals. Such were Bring vs, Estcourt, 4 Man., Gran & S. 71.
Peterbridge vs. Ash, Ibid. 74. Regina vs. Justices tf Derbyshire,
PA &E. (N. S.) 193—S53 E. C. Law. Peacock vs. The Queen,
4 J. Scott, N. S. 264 (93 E. C. L.) Stone vs. Dean, Ellis, B. &
Hiis, 96 E. C. L. (See remarks of Lord Chief Justice Campbell
fl this case.) Norris vs. Carrington, 16 Com. Bench, 10 fill E.
p L) In reBanks Appellant vs. Goodwin, 3 Best & Smith, 548
(IB3E. 0. L.) Ex parte, Johnson, Ibid, 917.

The reasons controlling police proceedings like these have no
application to cases like the one now before the Court where a cit-
znis to be permanently deprived of a part of his lands and to
bave another portion thereof permanently and'seriously incumbered
by burdensome easements.

But, in New Jersey, it is not true, in matters of practice, that
Where, by statute, a thing is required to be done on a particular
g:l‘iB cannot be done, by per*mission of the Court, at another

Thus sections 22 and 23 of the Practice Act, Nixons Dig. 724,
says : that « The spedai bail shall be filed on the return day of the
“capias ad respondendum, or on the day after.”"

If special be not put in and perfected in due time, the plaintiff
Proceed on the bail bond, or rule the sheriff to bring in the
“body of the defendant.”

It is a common and frequent practice of the Supreme Count to

«tend the time in which to put in special .bail The statute says
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the special bail shall be put in on the return day, or the day after.
The Court says the precise time is not material. Why I Becawse
a short, reasonable extension of the time deprives the plaintiff of m
right and does him no injury.

in England, orders extending time in which to put in special bail
were frequent and/common. The order was made upon the terms *of
“ putting the plaintiff in the same state as he would have been in,
“if bail had been put in in due time.” 1 7Tidd’s Prac., 249.

Again, where special bail is excepted to, the statute, Nixon’s Dig
725, § 28, prescribes that “ the defendant shall procure his bail to
“justify in eight days, exclusive, after such exception entered &
“ aforesaid, or shall add other bail who shall justify within sad|
“ eight days.” This language, in form is mandatory, and yet evay
practising lawyer knows that the established practice of the Sw
preme and Circuit Courts is to extend the time in which bail nay
justify. We have, in the main, followed the English practice. 1
Tidd’s Prac., p 272.

In the former practice in actions of ejectment, Nixon’s Dig., 736
§ 95, it was, by statute, prescribed that,

“ No plaintiff shall proceed to recover any lands or tenements
“ against a casual (jector, without ten days’ previous notice being
“given to the tenant in possession, if any there be,” &c.

Under that act, in Ben vs. Banning, 4 Udls. 254, the notice ar
nexed to the declaration warned the tenant to appear on the nin
day of September. The intent was that he should appear on e
fast Tuesday of September. The ninth day of September m
Sunday. Gen. Wall moved to amend the notice by insertingJ
words kiirst Tuesday” in place of the « ninth” In his a
service, the Sheriff testified, that “ he had notified the to®
«appear on the first Tuesday of September.” The Court, by
Ewing, Chief Justice, said : rrnjj/d

“ The doctrine of amendment is a very salutary one.

«

amendment may he made ivithout producing to tie a-vet' |

«

any injury whatever, it ought to he allowed an " , tgd
udJyUdLIlre. . . . In tbe present casethedeM «t,
“ be precluded from no defence; be will not be compt J
“ trial one moment sooner, by allowing the notice o n

“ by striking out the ‘ ninth day’ and inserting the wor
it Ttlcsday» -
It is obvious that the amendment shortened the tlme or

ance.
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I cite this to show that, in practice, the Courts of New Jersey
have treated strict compliance as to time, not material, where, a
moderate and reasonable deviation from it would cause no surprise,
or injury to the other side.

(See in this connection, Den vs. Fen, 3 Hals., 133.)

In the old practice in ejectment, if the notice to appear was not
regularly served, the plaintifl’s action was not dismissed, but a rule
was made on the defendant to show cause why the service actually
mude should not be held sufficient. Den vs. Fen, 5 Ilals, 237. *

The test of the sufficiency of the service which had been made
was ivhetlicr it had afforded to the defendant dll the substantial bene-
fits a regular service would have done. 5 Hals. 240, Fen vs. Den,-
2 Burrows, 1181.

In the act.relative to insolvent debtors, Nixon’s Digest, p 411, §2

requires the petitioning debtor, after the Court has appointed a time
to bear his application for a discharge, to ft cause notice in writing,
“at least thirty days previous thereto to be served on, or left at the
“usual place of residence of, each of his creditors, if residing within
“this State,” &c.
I In form this is mandatory. But in Ilogan vs. Hutton, Spencer,
82, several creditors resident in the State had not been served with
the prescribed notice, but it appeared that the failure to do so was
unintentional and accidental. The Court held this omission not
sufficient cause for refusing a discharge.

I might go into the statutes relating to the practice of the Court
of Chancery. If we did so it would appear that there are many
cases where strict adherence to a prescribed time is not deemed ma-
terial. There, time is not deemed material, except in those cases
where a disregard of it will deprive a party of some substantial
righf, or benefit which he cannot have but by a strict observance-
of time. A conspicuous and familiar illustration of this is found
to the rules of that Court touching specific performance. Time i&
never treated as the essence of the contract unless it is made so by
the contract, in express terms, or by necessary or irresistible im-
plication.  King vs. RucJcman, 6 C. E. G-, 599. Our courts have,
inpractice, adopted what Lord Mansfield said in Rex vs. Loxenclaley
1Burrows, 447, namely : “ There is a known distinction between
Acircumstances which are of the essence of a thing required to be
“done by an act of Parliament, and clauses merely directory. The-

Precise time in many cases, iS no+ of the essence.”



Oar cases show that Our courts treat a statutory direction as to
time as not mandatory in cases where there is no substantial ressm
why the thing to be done may not as well be done after the tee
prescribed as before, or at, the prescribed time. If doing Itina
reasonable time after the time prescribed will .cause no substantial
injury, or wrong, to the other side, the precise time is not natenal.

The test is not whether the legislature have indicated a pradse
time for doing the act, but whether the nature, or effect of the at
to be done is such as to make it necessary to be done at the predse
time indicated. If doing the same act at a reasonable time after'
wards will accomplish every beneficial result intended to be attamed
by the act, then the time named is directory, not mandatory.

The substance of the act in question, as to appeals, was thatan
appeal should be had if applied for before the end of the ssod
term, and that the appellee should have two weeks' notice of the
application to enter the appeal. If such notice was given, the ap
pellee had every right the act accorded to it. Any longer rtice
would have been senseless and useless.

Here it is established that the application to the Court was nak
to the Court within the time limited for that purpose, but the apj
pellee insists it should have had, at least, twenty-one days mtie
of the application, because the application was not made on thg
first day of the term. But the act entitles them to no more tha)
fourteen days’ notice, and any more is neither necessary, conven-
ient, or beneficial.



Then again, on the same pnge,'at line 31, &c., be says: “ When
I “ anact is authorized, or directed to be done by ,a written law, and
I "“the timeand mode of doing.such an act are declared, it must, of
I “«ecessity, joftentimes, be a question in each particular instance
I “ whether the #ime or mode so declared was so material in the jeyes
I of the jlaw .maker that hehas made either anindispensable part of
1 “ the affair.*

JLet us jpause at this point. It is admitted that, .by the letter of
Itheact, the appellantis in time if be applies, with his petition of
Tappeal, to the Appellate Court at the “ second term* lie is not,
I by the act, required to make his application on thejwsi day of the
|secondterm. There is <o reason to suppose that the intent was to
Thmit him to the first day, any .more than there is to suppose that
the intent was to limit him to theirs* hour of the first day of the
Iterm  If the application to enter the appeal is .made on the first
Way of the term, then, according to the letter of the act,.two weeks

previous notice should have been given. But suppose, as in the
lease in hand, the application to the Court is not made until ihejirst
day of the second week of the term. What length of notice must
[ke given in that ease— 14 days, or 21 days ?
J  Why ,give 21 notice ? The act says 14 days is sufficient.
TFourteen days’ notice for every practical purpose is as good, or bet-
Tter, than 21 days. Indeed, any preliminary notice is unimportant
land of no practical value. In multitudes of similar cases, the
I elegislature has dispensed with any such notice. If in many
Whereases a preliminary notice can be entirely omitted, why should
I* 2\ days’ notice ;be squired in this case ? Did the Legislature
Ifea y mean and intend, where a petition of appeal was presented
n he third week, the second term, and two weeks» notice had been
P en lts!Preseatation, to deprive the appellant of his appeal,
had not been given two weeks before the first
L' f 6\ 9 ']fﬂe@:}!}m dlh:b.tﬂ'ﬁ:]fH question
L r UPQt0 the LeSislature>when the bill was pending, every
M r ¥ m S H 1 ~charters, M S =

rsthel T * &e Pr f red by the corP°ration- The language used
ATthecorporation. Its construction is to be favor-

Muysadl T 1Z6n and t0 ,be po”iic—favorable to remedies for the

PfiS M faatlm fe|
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But, says the Chief Justice, page 18, line 9,&o0.: “Fay
“ requirement of the act must have the full effect the language
“imports, unless such interpretation of the words will lead to great
“inconvenience, injustice, or a subversion of some important dyject
“ of the act.”

Now, in the charter and supplements thereto of the defendantinl
error, there is really nothing for the protection or benefit of the
land owner but the appeal. The construction of the Chief Justice,|
based entirely upon the most thoroughly refined technicality, d&
prives him of even that right. His construction does subvert ae
of the most important objects of the act.

His interpretation, also, leads to manifest injustice, because it de
prived the plaintiff in error of. an appeal, while the granting of the
appeal would not have deprived the Proprietors of a single rigt
or privilege granted to them by their charter.

I do not regard the opportunity of depriving a citizen of bisj
property, on insufficient compensation, by force of technical bj
stractions, as a right or privilege granted by the charter.

If ever there was a case where the spirit and purpose of an afi
should dominate its verbiage, this is that case.

The Chief Justice says, page 18, line 18, &c., that the rightd
appeal is limited by two conditions. 1st, That it be made at t &
first, or second term. 2d, That notice of the appeal be given tw]
weeks before such term.

As before shown, these so called conditions are quite differen io
their nature and purpose. The one is as to the application to
Court and is jurisdictional, the other is an unimportant notice®
appellee—a mere matter of practice—in its nature and in viewo
its object merely directory. J

He says they are reasonable. 1 answer,- construed an I
reasonably and according to their purposes they are so ut 1
strued and applied as they were by the Supreme Court t ey
not 80 . GJ

The Chief Justice asks, “ On what ground can they
“ pensed with?” w o J

We do not ask to have either one dispensed warn j
the appeal at the second term. We gave two weeks Previ® J
tice of the time and place of presenting the PRFI‘0° ° Qberd
With the one condition we complied literally—with e I
complied so as to fulfill its spirit and intention, and an
purpose for which the notice was intended.
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| Moreover, had the appeal been granted, the appellee would have
erjoyed, without limitation, restriction, or diminution, every right,
icriulege and advantage it could, or would have erjoyed had the
notice of the intent to apply to enter the appeal been given two
weeks before the first day of the second term. The Chief Justice
does not show, nor can any one show, that this would not have

[been so.

THE TRUE RULE.

( In ascertaining whether a statute is mandatory or directory, the
Je rule, I submit, is stated in Cooley on Constitutional Limitations,
pp 77-78:
[ “Those directions which are not of the essence of the thing to
“be done, but which are given with a view merely to the proper,
“orderly and prompt conduct of the business and by a failure to
“obey which the rights of those interested will not be prejudiced,
“ are not commonly to be regarded as mandatory; and if the act is
i performed, but not in the time or in the precise mode indicated, it
“may still be sufficient, if that which is done accomplishes the
[“substantial purpose of the statute.”

See from page 74 to 7S, and cases cited, and especially Wheeler
iw. Chicago, 24 111, 108, and State vs. Lean, 0 TF/s., 202.

Apply this rule to the case in hand.

Here everything required was done. Admit, for the sake of the
[argument, that the notice of the application which was made on
the 28th of January, 1S73, should" have been given six days earlier.
The notice was only intended for the proper, orderly and prompt
jconduct of the appeal, and as it was given two weeks before the
|application was made, the delay of the six days could not have
idelayed the trial of the appeal a single hour and could not have
[been prejudicial to any right of the Proprietors in respect to the
iappeal, therefore, the notice was clearly sufficient and the appeal
should have been granted, irrespective and independent of the act
of 1873.

The statutory provisions in question relate to the land owner’s
remedy for being deprived of his land against his will, and, therefore,
they are to be liberally, equitably and benignly construed in pro-
jnoiion remedy. Pot. Dwarris on Stat. 231, 235, and that

sespecially so where it relates to an appeal. Pearson vs. Lovejoyv
83 Barbour, 407.
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v,

The act o f 11 March, 1873, Laws 1S73, gage 51, does apply
this casej

Jones7 petition of appeal was filed on the 2let January, 1873
On that day a motion to allow and enter the appeal was nmd
The motion was not decided, bat was continued -until the 28th of
the same month. The same, or a similar, motion was made on the
2Sth. Neither motion was granted or refilled, but the Court con i
eluded to certify the case to the Supreme Court for its advisory
opinion. The case was argued in the Supreme Court at Juwo
term, 1873, and decided at November term, 1873.

Jones’ appeal had been taken previous to the 14th of March
1873, and was then pending, undecided.

The act applies to every case of condemnation which had ben
or should be taken, where an appeal had been, or should be taken

It could not have been made to apply more clearly or distinctly
to Jones7case, except by expressly naming it.

Laws are not to be treated as retrospective unless the intent to
make them so is clearly indicated. Here that intent is expressly de
clared, but the Supreme Court’s devotion to the letter of the textis
suddenly abandoned.

Here, the complaint against the application of this act to this
case is that it disturbs a vested right. But vested right in whatij
They have no contract or conveyance from Jones, and have never
paid him one cent of consideration, for his lands or rights. 'Ther,
vested right, if ary, then, is in a etechnical informality which inmj
manner affected their substantial equities or rights. This sorto
a right is one which the Legislature is not bound to regard orre
spect. Indeed, it is no right, but an obstruction to justice a
equity, an 1it is the right and.duty of"' the Legislature to removel
Goolcy on Con. Limitations, p 370.

A retrospective law which is remedial in mere matters o Pl
tice—intended to protect substantial rights and prevent them t®
being defeated by technical verbal objections which have no oD
dation in reason or justice, is not only within the poner of the &
islature to pass, but is to be favorably and liberally construe .

Strongly in pointis Young vs. TheBantk o fAlexandra, 4 ra >
384.

Bank of Columbia vs. Oakley, 4 Wheat, 245.

Slurges vs. Crowninshicld, 4 Wheat, 200.
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McLaren vs. Pennington, 1 Paige, 107-3.

\ Cooley on. Con. Limitations, 301-2.
5 1 Kenfs Com. 455.

In Bacon vs. Callender, G Mass, 303, 303, the’ statute in ques$
Ition was passed after the commencement of the suit, and the Court
field that it regulated and governed the rights of the parties in
sthat suit. The language of the statute in that case was similar to
the language of the act in question and not more clearly retro-
active.

On the 14th of March, 1873, the Circuit Court had rendered
no judgment whatever. The Circuit Court asked the advisory
opinion of the Supreme Court, not as to whether the appellant’s
motion should have been granted, hut whether it should be (that is,
thereafter,) granted. Case p 11, 1 10.

Now, when the Supreme Court and the Circuit came to decide
that question there was no lawlrequiring two weeks’ notice. The
law then in fjrce said, in the plainest language, that in every case
!where proceedings for condemnation had been taken and an appeal
had been taken and any preliminary notice of appealing had been
[required, five days’ notice of the presentation of the appeal should
|be sufficient notice thereof.

Why should the Court disregard and disobey that very explicit
command ?

; Look at the answer given to this question by the Chief Justice,
P 20) line 15: \ ,

i€ lhat this act provides for notice in case of appeals which
[*should be taken in the future, and those which had been thereto-
|fore taken, is very clear, but this circumstance does not in
[Mhe ieast settle the question in dispute, which is whether it relates
r " nctice of appeal which had' been given beforelits enactment.
«m*Uve n0t "JUnt* a word in ibis act manifesting such a purpose.
u be entire clause relating to the notice denotes future action. In
[case of a corporation, the declaration is that five dhys? notice
~served by delivering tile same,” &c., ‘or leaving thesame a? the

Nes> be sufficient. The expression, served

[ y dlvery>or hy leaving, cannot without distinction be made to
a alrea(ty ~°ne, in their natural and confinej sense

[ .6,e™S the reverse. To give the section the force*con

[ Jj>»~ or wou™ squire to reverse the legal rule of construction,
“ requires every reasonable endeavor so to interpret the
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statutory text as to give the law a prospective and not a reio
active effect.”

Well! suppose the Chief Justice is right in holding that thet
act does not apply to notices given prior to the passage of the at?
What then ?

The 2d section of the act is in these words: “ That any and
“ every part of any public or special act contrary to the provisions
“ of this act be and the same is hereby repealed.” 3d. “ That this
“ act shall take effect immediately.”

This repealed the requirement to give two weeks’ notice con
tained in the charter of the Proprietors, and, as to the past, thee
was then no requirement to give any notice. What law was thae
which authorized the Supreme Court to say we should have gven
two weeks’ notice? None whatever. The law upon which the
Supreme Court based its judgment had been repealed three nontls
before it heard and nearly eight months before it decided the case.

In the case of The Town of- Bclvidere vs. The Warren Hail Rod
Company, 5 Vroom, 193, the Supreme Court held that wherea
statute is repealed it must be considered as though it had never
existed, except with regard to transactions passed and dosed
That judgment was affirmed in this Court, G Vroom, 584 ; Phiters
Bwarris on Statutes, p 1GO0. A

There was nothing in the act of 14 March, 1873, which save
the provision of the charter as to two weeks’ notice in pending

“«

cases. I
Therefore, if we adopt the Supreme Court’s construction, i
makes any preliminary notice unnecessary.
But, I respectfully submit that the construction of the Supreme
Couit is erroneous. .
The act in question relates to hut one subject—that is, the in
and manner of serving preliminary notices of appeal in certain
demnation eases. There is no prescription or direction as o
contents of the notice. A .
Now, in what cases were the requirements of this act as o

tice to apply ? yi
The act says in every case where “ an appeal has been, or
(/10 a J
, In every such case if it appeared to the Court that fiv ~
notice had been given, it is declared to be sufficient. ~Nd

was meant to apply to pending proceedings is demons ra
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the fact that the provisions of former acts as to notice were,* at
once, wholly repealed and no saving was made as to pending cases;
| If the Circuit Court had given judgment against the appeal
lefore the approval of the act cf 14 March, 1873, the case would
have been different. The question then would have been whether
the judgment was right ivhcn it teas given. But here the question
was what judgment should be given after the 14th March, 1873 ?

But, let us look again at the opinion of the Supreme Court. It
says: “That this act provides for notice in case of appeals
“which should be taken in the future, and those which had been
dtheretofore taken, is very clear.1

NOW the act relates only to preliminary notices of appeal and,
when it applies, as it admittedly does, to appeals taken before the
passage of the act, it, by irresistible necessity, applies to notices
givenprel}iOuS to the passage of the act.

The act was to direct and control the judgment of the Courts a3
to appeals then pending and in those cases its mandate is that a
five days' preliminary notice shall be adjudged sufficient notice in
all cases thereafter adjudged.

As to appeals taken before the passage of the act there could be
o future preliminary notice.

We are, therefore, forced to the conclusion that the act in ques-
tion applies to the notice in this case, or else that it has dis-
pensed, in this case, with the giving of any preliminary notice
whatever.

Where the practice of the Courts is changed, by statute, during
the pendency of a suit the rule is this » The rights of the parties
must remain as they then existed, but the remedy, so far as it re-
bates to thepractice of the Court and the manner of ascertaining
ahat right must be according to the new late, as far as the proceed-
pegs can be made conformable thereto without impairing the right."’
Wyiner vs. Gault, 2 Paige, 281. Very squarely and strongly in
point is The People vs. The Uerkimer Common Pleas, 4 Wend,
PIQ There, pending an appeal, the statute as to costs, which*
P 8°n f°rce when the appeal was taken, was repealed. Tue Court
held that the recovery of costs must be governed by the new law-
phe new statutes, said Marcy, Judge, ‘take up the proceedings in
| causes pending where they find them and where the statutes under
[ wiich theproceedings were commenced are repealed, the subsequent



~ proceedings «msJ be regulated by the Jleyised .Statutes"—*
weredbe new statutes.

Miller’sICase, 1 MVmn. ;Blackston$f 451,

jButler vs. Palmert 1 i/ii/i, 324.

'Kuyvs. Coodiain} 6 Ming, 582.

Here, then, it seems plain that whatever is to be said or dme
about the preliminary notice of appeal must be according to the ag |
of March, 1S73.

It can not be said that there was no appeal pending in Mach
1873. The fact is otherwise. The disputed« not as jto that, bt
as to the notice. The act of March, 1873, does not abridge, a
alter the right o( appeal—it merely relatesJo %otice thereof.

VI.

In the Supreme Court the Proprietors insisted that to entertain
the appeal would impair their vested rights.

if we stop to inquire what rights of theirs Jn jthe premises il
become vested, the proposition becomes ludicrous. They have 1p
conveyance and no agreement. They have paid no consideration
and have not had two years’ possession. Their vested right, if jl
be one, is a right to prevent justice and to deprive Jones of ib
property at less than one fifth of Its fair value. Their alleged ves-
ted right is well described and well characterized by Justice Wood-
worth in The People vs. Tibbetts, 4 Cow:m} 302. He said.

I pretence of the defendants does not merit, the name of right- h
relates to the remedy. Their proposition was this:

iulifter the award and the tim9 fjr appealing has passed, t
Iiright of each party become vested.”

This, of course, means after the time for appealing has passef),
and no appeal has been taken.

I will not discuss that kind of a.case now. That,isinotthe,GS¢
before the Court. Here an appeal was taken before the time libwte
for that purpose had expired. .d

The proposition of the counsel of the Proprietors confoun 8 J
appeal to the Court with the notice which was to be given @
intent to move to have the appeal entered. J

The cases he cited, and I suppose will cite again, J
where the time for taking,out, orriServing a writ of error,

expired before any writ was served, or taken out and t e e 1
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[writ was sought to be made good by subsequent legislation.
mOthers of his cases, on this point, were where a party had, by the
mrequisite period of possession, acquired a full, legal title to the prop*
erfy, and after that the legislature extended the length of time of
mpossession requisite to constitute title.
I But, in this case ths,appeal was in time. The act of 1S73
[divests them cf no defence, on the merits, to the appeal. A charge
Iof a few days in the length of a notice does them no harm and,
[from its very nature, must be at all times under the control of the
mlegislature and the Courts.

I No better founded is their pretence that the Act of 1873 impairs
mthe obligation of a contract. They have no contract with Jones
land never had.

I If their charter is a contract with the State it did not and could
[not contract that they should have Jones’ land without just compen-
sation first paid. It was no part of the contract with the State that
mthe Proprietors should fix the amount of the compensation. The
Inode of ascertaining that could not be granted or delegated to the
“Corporation. It was remedial and from its very nature subject to
[variation. Even in cases of contracts, while the Legislature cannot
Eeprive a party of any remedy which existed when the contract was
pade, there is no prohibition against conferring new or additional
lemedies, or enlarging or extending existing ones.

[ But the right and power of the State Legislatures to enact vali-
dating acts, making effectual acts which were ineffectual because
I eprescribed proceedings had not been pursued ,and exactly fol-
lowed, has been fully established, and is no longer an open question.

Wilkinson vs. Lcland, 2 Tilers, 025.






JSTEW JERSEY

<fourl of “mor.¥jy and Appeals.

Samuel Jones,

VS. : '_ IB
V In Error.

The Propriectors of the Mor-

ris Aqueduct.

NEW JERSEY, 66"
The State of New Jersey to
[seal.] the Judge of the Circuit Court
of the County of Morris,
Greeting :10

Forasmuch, asintherecord and proceedings, and also
in the giving of judgment of a certain petition of ap-
peals, which was in our said Circuit Court beforeyou,
between Samuel Jones, petitioner, and The Proprie-
tors of the Morris Aqueduct, from an award made by
John W Hancock, Benjamin M. Felch, and AlbertR.
Riggs, commissioners appointed by the Honorable
Vancleve Dalrimple, a Judge of our said Circuit Court,
for certain lands and waters taken from the said Sam-
uel Jones of the said The Proprietors of the Morris 20
Aqueduct, and for damages for the taking of said lands
and water, manifest error hath intervened to the great
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damage of the said Samuel Jones, asby his complaint
we are informed. W e being willing that the error, if
any there be should in due manner be corrected, and
full and speedy justice done to the parties aforesaid, in
this behalf do command you, thatifjudgmenthbe there-
upon given, then without delay you distinctly and
openly send, underyour seal, the record and proceed-
ings aforesaid, with all things concerning the same- to
our Court of Errors and Appeals* on the fourth Tues-
10day of Majrehi, in the year, eighteen hundred and sev-
enty-four, together with this writ, that the record and
proceedings aforesaid being inspected, we may further
cause to be done thereupon what of right and accord-
ingtolaw oughtto be done, « A - e nath
Witness Theodore Runyon, our,Chancellor, at Tren-
ton, the tenth day of March, eighteen hundred and

seventy-fonr.
BENRY

JACOB VANATTA, Attorney:

flm NI

u/ -*

20 Thiswrit being presented to the Court, in the term of
January, 1874, the same is ordered: to he returned,ac-

cording;.to the command thereof, >
Y. DALEIMPLE.

The answer of the Judge of the Circuit Court of the
County of Morris within named,; the record and pro-
ceedings of the action whereof mention is within made,
with all things concerning the same, I certify to the
Judges of the Courtof Errorsand Appealsof the State
of New Jersey,, within specified, at the day and place

30 within contained, in a certain schedule to this writ an-
nexed, as within I am commanded.
Y-DALRIMPLE, Judge,

A true copy::
HENRY C. KELSEY, merle.
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W e, Albert li, MIgg$r John W. fflwwmeh wmk Ben-
jamin M. Felehr €bmmimwmewsr duly appointed by
the Honorable Ymnelem BaiMwiphyoneo! the;Justice®
ofthe Supreme Court of the Stateof Mew Jersey, on
the application ofthe Proprietor» of the Morris Aque-
duct, a corporation of said State, made By petition im
writing to said Justice, now remaining before him to
assess-and ascertain the amountof damage»to be done
to thelands of Samuel Jones?by the erection and main-
anee thereon of the works* pipes,draitheand reservoirs, 10
and the diversion therefrom of the stream of water
mentioned and described in said petition,, am dtoap-
praise the value of certain lands therein described to
bq taken for n reservoir,, and to assess all damages by
Maid Jones sustained, or to be sustained, in consequence
of such takings and whatever by law we as such Com -
missioners air'e; authorized or required to assess, asin
arid by the record of our said appointmentnow remain-
ing before the said Justices, will more fully appear. ¢
And we, the said John W .Hancock and Benjamin M., 2
Felch: having first severally taken and subscribed an
oath before I' C. Rathbun, a Justiceof the Peaceofthe.
County of Morris, faithfully to execute the dutiesof
said appointment, and I, the said Albert R. Riggs* al-
leging myself conscientiously scrupulous of taking an
oath, having duly affirmed according to law before
William McMeely. Commissioner of Deeds for Morris
county, that [ would faithfully execute: the duties of
said appointment; and we having appointed Friday,
the ninth day of-August, 1812, at the. hour of nineg0'
o%lock in the forenoon, atthe hotel of. Nathan R. Duse
in Morristown,, in said county, as the time and place,
when and wherewe would meet and proceed to execute
the duties of our said appointment, and it having been
duly proven to our satisfaction by the oath of Edward
A. Muir, that two weeks” previous notice in writing
had been given to the said Samuel Jones of the time
aid place of such meeting, we, Albert RL Riggs, John
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W. Hancock and Benjamin M. Felch, the said Com -
missioners, haying met at the time and place aforesaid,
and having viewed and examined the said premisesand
in part heard the parties as well as the said proprietors
of the Morris Aqueduct, as the said Samuel Jones and
the said proprietors of the Morris Aqueduct having ex-
hibited to us a description in writing and by drawings
and maps of the land and stream of water by them,
sought to be taken and diverted, and of the use and
10 occupation of and excavations upon, thelands of said
Jones, by them sought to be made, which writings and
maps are hereto annexed and form part of this our
award, and we having then, by consent of the parties,
adjourned the further hearing of the said matter until
the twenty-first day of August aforesaid, at the Court
House in Morristown, atten o’clock in the forenoon, at
which time and place we did again meet and further
hearthe said parties, and did further adjourn /the hear-
ing ofsaid matter until the twenty-second day of An-
20 gust, at the same hour and place; and which time and
place we did again hear said parties, and did again fur-
ther adjourn the said matter for consideration until'the'
twenty-third day of August aforesaid, at the same hour
and placé, at which .time and place we did meet, and
having considered the allegations and evidence of the
said parties,do assess and appraise the value of the
lands so to be taken by the said corporation, and the
amount of damages, to be done as aforesaid, and all
damages and compensations which by law we are au-
30thorized or required to assess in favor of said Samuel
Jones, at the sum of, twelve hundred dollars, and we
. do hereby and by virtue of the said appointment and
the several acts of the Legislature com posing the char-
ter of said corporation, and in consideration of the dam -
ages and compensations so assessed and .awarded
against the said corporation, and infavor of said Samuel
Jones, award the said The Proprietors of the Morris
Aqueduct the lands, rights and privileges mentioned
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and described in tlie statement, description and maps
hereto annexed, and by them sought to be taken as
aforesaid. :

In witness whereof we have hereto' set our hands afid
seals the twenty-third day of August; eighteen hun-
dred and seventy-two.

a. R.RIGGS, [1.5.]
JOHN W. HANCOCK. ;s
BENJAMIN M.FELCH, M H

To the Proprietors> f the Morris Aqiiedudt: 10

You will please take notice, that on Tuesday, the
twenty-first day of January instant, at ten o’clock in
the forenoon, or as soon thereafter as the Court can at-
tend to the same, I will present to the Circuit Court of
the County of Morris a petition of appeal from the
award of John AY. Hancock, Benjamin M. Fetch and
Albert R, Riggs, commissioners appointed by Hon.
Vancleve Dalrim ple, one ofthe Justices of the Supreme
Court of New Jersey, to assess and ascertainthe dama-
ges to he done tomy lands and compensation tohbe paid 20
to meby said proprietors by reason and for and on ac-
count of the proposed taking and diversion of certain
streams of water from my land and the erection and
maintenance of certain works thereon, and of the taking
and use of certain of my lands for the purpose ofa rés-
ervoir by said proprietors, which lands are described
in said proceedings and are situate in the Township of
Morris, in the County of Morris, which award bears
date on the twenty-third day of August 1872, and'is
filed in the office of the Clerk of the County of Morris, 80
and that I feel aggrieved by said assessmentand award,
and intend and do appeal therefrom.

Dated January 4, 1873.
Yours, &e., SAMUEL JONES.



State of New Jersey, )

Morris County, ss. ]

George T. Werts of said county, of full age, being
duly sworn on his oath saitli, that he served atrue copy
of the within notice on Henry C. Pitney, personally,
at his office on the thirteenth day of January, 1872, and
left said copy, in possession of said Pitney.

Sworn and subscribed before I ™
me, January 21, 1872, f %EO.T‘MERTS‘

10 EDWARD D. HALSEY,

Master in Chancery of New Jersey.

To the Proprietors of the Morris Aqueduct:

You will please take notice that on Tuesday, the
twenty-eighth day of January instant, at 10 o’clock in
the forenoon, or as-soon thereafter as the court can at-
tend to the same, I will present to the Circuit Court o
the County of Morris a petition of appeal from the
award of John W . Hancock, Benjamin M. Felch and
Albert R. Riggs commissioners appointed by Hon.

20 Vancleve Dalrim ple, one of the Justices of the Suprerne
Court of New Jersey, to assess and ascertain the dam -
ages to be done to my lands and compensation to be
paid to me by said proprietors, by reason and for and
on account of the proposed taking and diversion of cer-
tain springs and streams of water from my land, and
the erection and maintenance of certain works thereon,
and of the taking and use of certain of my lands for the
purpose of a reservoirby said proprietors, which lands
are described in said proceedings and are situate in the

83 Township of Morris, in the County of Morris, which
award bears date on the twenty-third day of August,
1872, and is filed in the office of the Clerk of the County
of Morris,,and that I feel aggrieved by said assessment
and award, and intend to and do appeal therefrom.

Dated January 13, 1873.

Yours, &c., SAMUEL JONES.

A true copy of original on file,

R SPEER, Clerk.
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To the Honorable the Circuit Court of the County of
Morris :

The petition of Samuel Jones, of Morristown, in the
County of Morris, respectfully shows

That your petitioner is aggrieved by and dissatisfied
with a certain award, bearing date the 23d day of Au-
gust, 1873, made by Albert R. Riggs, John W. Han-
cock and Benjamin M. Felch, commissioners appoint-
ed by the Honorable Yancleve Dalrimple, one of the
Justices of the Supreme Court of the State of Hew
Jersey, upon the application of the proprietors of the
Morris Aqueduct, a corporation of said State, to assess
and ascertain the amountof damages to be done to the
lands of your petitioner by the erection and mainte-
nance thereon of the works, pipes, drains and reser-
voirs, and the diversion therefrom of the stream of
water mentioned and described in said petition, and to
appraise the value of certain lands therein described to
be taken for reservoirs, and to assess all damages sus-
tained and to be sustained in consequence of such tak-20
ing, and whatever by law said commissioners are au-
thorized or required to assess ; your petitioner further
shows that the following is a statement and description
of the rights and privileges sought to be acquired by
the said, The Proprietors of the Morris Aqueduct in
the farm and lands of your petitioner, situate in the
Township of Morris, in the County of Morris, to the
westward of the town of Morristown, and on both
sides of the turnpike road leading from Morristown to
Mendliam, asannexed to and referred to in said award. 30

First. The perpetual right to take and direct the
small brook which runs through said farm ata point
at or near an elm tree standing on the edge of the
same, and distant six hundred and twenty-four feet on
a course of north nine degrees east Troni a birch tree
marked with a blaze and three notches on three sides,
and which birch tree stands near said brook in a
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swamp and is a corner of lands of your petitioner and
of the taid The Proprietors ofthe Morris Aqueduct, late
Henry C. Pitney, and late Philips Phoenix, and which
elm tree and point of diversion is distant about eight
hundred and ninety three feet southerly from the turn-
pfhe bridge over said brook.. Out of the above stated
right of diversion is to be excepted and reserved to
said Samuel Jonesand his assigns, as the ownerof said
farm, the right to take and divert and use upon said

10 farm the waters of four certain springs rising near the
Jockey Hollow road, in a southerly direction from said
point of diversion, two, of said springs rising on the
lands of said Jones, and the other two on the lands of
one Tuttle, as shown on the annexed map.

Second. The right to lay down and repair, renew
and forever maintain a water pipe of six inches di-
ameter, three;feet below the surface of the ground, and
leading from the said point of diversion of said brook
in;anortherly direction across said farm to said turn-

20 pike road, and across,the same, to the lands of General
Beycre*. and- from.' thence along the turnpike to>Mor-
ristown mthe course of said,pipecommencingat of near
said, elm tree, the point of diversion aforesaid, and
running, along;, or near the bed off said'brook will be
north about six degrees and thirty minutes east, until
it reaches, tire turnpike road:at the bridge over said
brook.

Third. o erect., repair, rebuild and for ever main-
tain on said farm near said elm tree and point of diver-

80 don, a, coveredb5filter and; gate house* made tight to
hold, water, ten by sixteen feetin size,, and connected
bji water pipes with an open, reservoir, as hereinafter
stated, the location of which also appears on the map
hereto annexed.'

Fourth. To take and appropriate for a reservoir for
wafer a lot of land lying on each sidelof said brook,
and tothe southward of. said point of diversion, and
described as follows : Beginningatapointone hundred
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and seventy-five feet and six inches on a conrse ofnorth
fourteen degrees and twenty minutes east from a white
birch tfee marked on three sides with a blaze and three
notches, the twelfth corner of a tract of land described
inadeed of conveyance from Garret DeMott, Sheriff,
&c., to Samuel Jones, bearing date May 12, 1868, and
recorded in the Morris County Record of Deeds in Li-
ber F 6, folios 550, &c., also a corner of land of the
proprietors of the Morris Aqueduct, late H. C. Pitney,
and running from said point (1) north, fifty-five de-10
grees and forty-eight minutes west, fifty-eight feet;
thence (2) north, one degree and twenty-one minutes
west, two hundred and seventy-eight feet; thence (3)
south, eighty-six degrees east, one hundred and eighty-
fourfeet; thence (4) south, eight degrees west, one hun-
dred and thirty-five,feet; thence (5) south, twenty-five
degrees and thirty-five minutes west, one hundred and
seventy feet; thence (6) south, seventy-five degrees and
forty-two minutes west, forty feet to the place of bhe-
ginning, containing nine hundred and ninety-thiee 20
thousandths of an acre of land, he the same more or
less ; also che right to convey the waters of said brook
from the said land of the said The Proprietors of the
Morris Aqueduct, late H. C, Pitney, by a pipe or
covered drain by the shortest course to said reservoir
to he as shown on said map.

Fifth. The right to lay down, renew, repair and for
ever maintain underdrains two feet at leastbelow the
surface of the earth, through the wet and swampy
grounds of said farm, which lie to the southward of30
said point of diversion,including a covered drain in the
earth along and just below the face of the dam to be
erected on the land to be taken for a reservoir to catch
the leakage thereof, and convey the same into said fil-
ter, as shown on said map.

And your petitioner further shows thatin and by the
said award the said com missioners did assess and ap-
praise the value of the lands so to be taken by.the said
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corporation, and the amount of damages to be done, as
aforesaid, and all damages and compensation which by
law they are authorized or required to assess in favor
of your petitioner at the sum of twelve hundred dol-
lars, and did award to said The Proprietors of the Mor-
ris Aqueduct, the lands, rights and privileges herein-
before mentioned and described, as by reference to said
award will more fully appear. And your petitioner
further 'shows that he appeals from the said assessment

10.and award to this honorable court, and your petitioner
humbly prays this honorable court to take cognizance
of his appeal, and to award a venire for ajury to come
before this honorable court, to assess the value of the
said lands, and of the said damages to order that said
jury have aview of said premises, and to make such
orders and take and have such proceedings in the
premises as shallbe necessary to fully hear and deter-
mine the said appeal.

Dated January 21, 1873.
20 * SAMUEL JONES,
By Jacob Vanatta, his attorney, &c,
A true copy of original on file,
R. SPEER, Cleric.

The foregoing petition having been filed in the office
of the Clerk of the Circuit Court of the county of “or-
ris, on the third Tuesday of January, 1873, and on that
day, being the first day of the term, upon the notice
hereto annexed, marked Exhibit A, a motion was made
for leave to enter a rule or order of the Court pursuant

30to the prayer of the said petition, which motion was
opposed and resisted by the said The Proprietors of
the Morris Aqueduct, upon the ground that said notice
had not been served upon them two weeks before the
making of said motion. The Court did not decide the
said motion on the 28th day of January, 1873, the said
motion was renewed on behalf of the said petitioner,
and in support thereof the counsel who made the mo-
tion offered in evidence the notice hereto annexed,
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marked Exhibit B, and the acknowledgment of service
thereon written. The said last-mentioned motion was
opposed by the said The Proprietors of the Morris
Aqueduct, on the grounds that said last-mentioned no-
tice was insufficient in law, and that by reason of the
insufficiency of the said two notices and of each of
them, the petitioner’sright of appeal was lost and gone.
The Judge holding the said Circuit Court conceiving
the said case to be one of doubt and difficulty, hath
directed the foregoing case to be made and stated, and 10
he doth hereby certify the same to the Supreme Court,
to be argued at the bar of the last-named Court upon
the question whether the said motion of the said peti-
tioner can and should be granted to the end that the
said Supreme Court may give an opinion therein and
certify the same to the said Circuit Court, according
to the statute in such cases made and provided.
V.DALRIMPLE, Judge, &c.

A true copy :
BENJ; F. LEE, Cleric. 20
The Proprietors of ] n

the Morris Aqueduct, Ir

rS.
, certified from
SamuelJones. ' J Morris Circuit Court.

This cause having been argued at the last term of
this Court by the counsel of the respective parties, and
the Court having considered therein until the present
term, and being now of the opinion *that the proceed-
ings of appeal taken and instituted by the said. Samuel
Jones from the award of com missioners set forth in said 30
proceedings as certified to this Court, are defective, and
did not and do not give the said Circuit Court juris-
diction to proceed therein. It is accordingly ordered
that the Circuit Court of the County of Morris be, and
itishereby advised accordingly, and that the said pe-
tition of appeal of said Samuel Jones from said-award
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should be dismissed with costs, and no further pro-
ceedings be had thereon in said Court,

Entered Nov. 11,1878,

On motion of PITNEY & YOUNGBLOOD,
Attorneys, &ec.

[, Benjamin F. .Lee, Clerk of the Supreme Court of
the State of New Jersey, hereby, certify that the fore-
going is a true copy of an order made in the above
stated cause by said Court, and entered in the minutes

10 thereof.

In testimony whereof I have hereto set my hand
and the seal,of said Court, at Trenton,
1 sl this seventeenth day of November,
A.D. 1873.
BENJ. F. LEE, Clerk.

The Proprietors of the j
Morris Aqueduct (On petition of appeal-from
ads. i award of Commissioners.
Samuel Jones.

20 Samuel Jones, above-named, having at the January
term lastpast of this Court presented to the Court his
petition of appeal from the award of Albert R. Riggs,
John Hancock and Benjamin M. Felch, com mission-
ers, and moved the Courtto take action thereon, and
the said motion being opposed by the said proprietors
on the ground that the notice given of said appeal was
insufficient, and gave the Court no jurisdiction of the
same, and the Court having thereupon certified the
question arising thereon to the Supreme Court for its

30 advisory opinion, and now the said proprietors having
presented to the Courta certified copy of an advisory
order of the Supreme Court, that said proceedings of
appeal are defective, and did not and do not give the
Court jurisdiction therein, and directing that no fur-
ther proceedings be had thereon in this Court, and that
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the same be dismissed with costs, and the costs of the
said The Proprietors of the Morris Aqueduct, having
been duly taxed atthe sum of dollars and
cents. It is thereupon considered and ad-
judged by the Court that the said The Proprietors of
the Morris Aqueduct, recover from the said lamuel
Jones the said sum of dollars and
cents, their costs aforesaid, and that the said petition of
appeal be and the same is hereby dismissed.

A true copy :
HENRY C. KELSEY, Clerk.

OPINION.

When the words of a statute, directing the mode or
time of doing an act, are clear, the provision cannotbe
deemed merely directory, unless the literal interpreta-
tion will will lead to a result so absurd or highly in-
convenient as to demonstrate that such could not have
been the legislative iutent

A statute giving an appeal from the award of com-
missioners to the first or second term of the Circuit 20
Court after such award, required a notice of such ap
peal to be given “two weeks prior to such term”
— Held that this provision must be strictly com plied
with,

Held further that such notice was not regulated by

the supplement to Practice Act, passed 14th March,
1873.

The defendant was incorporated in 1799, for the pur-
pose of supplying the inhabitants of Morristown with
water. By a supplement passed onthe 17th of Febru- 30
ary, 1862, power was conferred to extend its works,
and provision was therein made, in case the requisite
lands and materials could not be obtained by agree-
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meat, to have the damages assessed by com missioners
dmthe usual form.

Section fifth contains the clause following, viz:
w That if either party feel aggrieved by said assess-
mentand award, such party may appeal to the next
or second term of the Court of Common Pleas of said
county by petition, and notice thereofserved upon the

mopposite party two weeks prior to such term, or pub-
lished a like space in a newspaper published at Moz-

d0ristown, which petition and notice so served and pub-
lished shall vest in said court full power to hear and
determine said appeal, &c.” By the further supple-
ment, passed 3d April, 1872, the appeal just mentioned
is directed to be made tothe Circuit Courtof the county
instead of the Court of Common Pleas.

In the present case; an assessment was made in Au-
gust, 1872, and Mr. Jones, the petitioner, appealed
therefrom to the Circuit Court of the County of Morris
atthe second term thereafter, which began on the 21st

20day of January, 4872, On that day, a motion being
made in court to entertain said appeal and award a
venire for a jury, such mothn was opposed by the
counsel of tin; proprietors of the Morris Aqueduct on
the ground that the notice of appeal required by the
supplement already referred to had not been given. It
appearing that the notice in question had been served
oh the 18th January, 1873, the Court made no adjudi-
cation, and on the '28th-of the same month the motion
was renewed. On that occasion 1t was shown that on
30 the 21st January, 1873, a second notice had been given
signifying that this motion of the 28th would be made.

The question thus presented being deemed by the
pCourt one of difficulty, was certified for the advisory
opinion of this Court.

Vamat t a—for the notion
Pit ney—oontra.
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Beasley, Chief Justice..

Whether the notice of appeal from the award of the
com missioners appointed to assess the mine ef the
land of the petitioner and his damages is sufficient is
the point in dispute. The statute in question declares
that the party aggrieved by such award may appeal
to the next or second term ofthe Court, “and that notice
thereof shall be served upon the opposite party two
weeks prior to such term.” Theappealin thisease was

made to the first day of the second term, a noticeTO

thereof of oneweek having heen given, but such course
being perceived to be erroneous, the matter was laid

over for a week ; another notice being given conform a-

bly to this adjournment, the case therefore is presented
of an appeal to a special day in term, and a notice
thereof running back two weeks prior to thattime.
But I think it very,clear that this is not a compliance
w.th the statute authorizing this proceeding. This act
directs that the appeal shall be to the first or second
term of the Court occurring after the award, and under
the force of this provision no reason appears Why the
petition might not be presented on any day during
such term. Butthe noticeofsuchappeal, with respect
to time, i.. fixed with entire certainty and precision.
The statutory provision is that it must be served on
the opposite party “two weeks prior to such term;’
that is, the term to which the appeal is addressed. It
is impossible to draw in question the meaning of this
language. The notice in the case before the Court was
two weeks prior to the date of the application, butas
it was not two weeks prior to the term at which such
application was made, it is indisputably clear that the
statute 1in this particular has not been complied with.

Upon the argument hefore the Court, an effort was
made on two grounds to avoid the effect of this clear
statutory expression. The first position taken was
that the legislative direction with respect to the time
for which notice of the appeal was to be given is not

20

30
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mandatory, but merely directory. There have been a
number of decisions which have, under special circum -
stances, held that neither the exact time nor the exact
mode prescribed by statute for the doing of acts di-
rected to be done is necessarily essential to the validity
of the transaction. Upon looking into the cases re-
ferred to, and on an examination of others standing in
the same line, I find they all rest upon the common
principle that the legislative will is to be ascertained
10not from the meaning ofthe textofthe statute alone, but
from such words interpreted in view of the general ob-
ject ofthe particular act. The adjudication are the re-
sults not of acts of interpretation, which 1s the mere
finding of the true sense of the special form of words
used, but ofacts ofconstruction, which Dr. Leiber in his
Hermeneutics hasproperly defined as ‘“the drawing of
conclusions respecting subjects that lie beyond the
direct expression of the text conclusions which are in
the fepirit, though not within the letter of the text.”
20 Logan and Political Hermeneutics, ch. 1. In the class
of cases now under consideration, the absolute meaning
of thetermsemployed have been for the mostpartclear;
but in their application to the subject matter or in view
of the paramoun %bject of the law-makers, they have
been deprived of some of their usual force and restrict-
ed in their operation. Such results have obtained be-
cause it has appeared to the Court, looking at the stat-
utory language and its effects, that it was manifest that
it would not have been the design of thosewho enacted
30the law to give the words the very power which they
inherently possess. When an act is authorized or di-
rected to be done by a written law, and the time and
modes of doinu such act are declared, 1t must of neces-
sity, oftentimes, be a question in each particular in-
stance whether the time or mode so declared was so
material in the eyes of the lawmaker that he has made
either an indispensable part of the affair. This idea is
expressed by Ld. Mansfield in the case of Hex v. Lox-
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dale, 1 Burr, 449, 1in which he says, u Thereisaknown
distinction between circumstances which are of the es-
sence of a thing required to be done by an act of Par-
liament and clauses merely directory,” what has been
made amatter of the essence of the thing, can be ascer-
tained only by judicial construction. In some cases it
is palpably clear that time or mode is essential. Thus
this Court properly maintained in M orrell v. Buckley,
Spencer 668, that the provision requiring the Clerk, on
issuing a writ of attachment, to enter in a book, to he 10
kept for that purpose, the names of the parties and the
time of issuing and sealing the writ was merely direc-
tory. The ground of thatjudgment is, that although
the duty imposed on the Clerk is expressed in clear
terms, it could not have been the design to make the
legality of the proceedings depend- on the obedience of
this officer to this mandate. The inconvenience and
unjust consequences of such a circumstance would
have been so great as to forbid the Court from conclu-
ding that such a purpose was intended in the absence 20
of express terms, or something equivalent, com pelling
to such a conclusion. Thisis anillustration ofthe plain
text being controlled by the plain spirit of the law.

The case of the City of Lowell v. Hadley, 8 Met.,
195, affords a similar illustration. The city ordinance
required the superintendent of streets to make and re-
port to the auditor of accounts of the expense incurred
in building a sidewalk  within ten days of the finish-
ing of the sidewalk,” and the result reached was that
the provision was sim ply directory. A regulation that 80
if the report of the officer was not made within the pe-
riod specified, the city should lose the expenses in-
curred by it would have been preposterous, and hence
the refusal so to interpret the general command of the
law. These cases, and many othersof a like kind, Tost
upon a sure foundation. They are examples of judi-
cial refections of the letter of the act to prevent it run-
ning into absurdity. Some of the cases seem to me to
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have been pushed to an extreme, and have decided
that circum stances were non-essentials which appear
to have been of the very essence of the particular trans-
action. But the rule being so general it is hardly sur-
prising that the results, each conclusion resting on pe-
culiar grounds, should not bhe able to give universal
satisfaction. However this may be, I am sure that the
following proposition is established by the large ma-
jority of these authorities, viz : that every requirement
of the act must have the full effect the language im-
parts, unless such interpretation of the words will lead
to great inconvenience, injustice, or a subversion of
some important object of the act.

Judging the question now considered by this test,
it is clear thatthe petitioner cannot stand on the ground
assumed by him. It has been already said that the
language of the provision in question is too plain to
admit of discussion. The right of appealis given but
it is lim ited by two conditions : first, it must be made
to the first or second term of the Court; and second, a
notice of such appeal must be given two weeks before
such term. These restrictions upon the right are rea-
sonable ; they harmonize with the general scheme of
thislaw. and they lead to no inequitable result. On
what ground can they be dispensed with 1 If the time
for notice can be disregarded, so also can the time in
which the appealis required to be made. It is obvious
thatif it should be declared thatthis provision is merely
directory, that it simply suggests a convenient mode
of proceeding, carrying with it no mandatory force, no
rule whatever exists, either as to the time of appeal-
ing or of giving notice. Such a conclusion has the ef-
fect of entirely abolishing the requirement in question;
plain language, aiming at a reasonable purpose, is not
permitted to operate at all. I find no precedent for
such a determination,iand 1t seems opposed to all ra-
tional rules of statutory construction. This first ground
should, I think, be overruled..
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A second point remaining to be considered—

A statute purporting to be a supplementto the Prac-
tice Act was passed on the 14th of March, 1878, and it
is contended that this law, having a retrospective ope-
ration, validates the notice of appeal, which has been
given in the present case.

In the learned and able brief of the counsel of the
Aqueduct Company, the broad position is taken in
converse to the position just indicated, that this stat-
ute if it has the retroactive effect®ascribed to it, 1s void 10
on the ground of its unconstitutionality. Itis insisted
that on the running out of the time limited for the ap-
peal and notice, the rights and obligations acquired or
impaired by the award of the commissioners became
vested and absolute, and that therefore they cannot be
disturbed or impaired by legislative action. Many
cases of tliP utmost weght are cited, which appear to
fully sustain this proposition. It certainly is a form id-
able suggestion, that after aright has become perfectly
and ultim ately established under the existing forms of20
law, that the law-making power can, at its pleasure,
throw the subject open to a further litigation. If this
be lawful it is obvious that it 1s difficult to say what
adjudication becomes final. To say the least, my pre-
possessions are opposed to such a theory, butthe ques-
tion is one of greatimportance and has never been in its
present form before our courts, and should not, conse-
quently, be decided except when the particular case
renders such a course necessary® Such an emergency
does not seem to me at present to exist, hecause, ac- 30
cording to my construction of the law in question, it
has not a retrospective operation with respect to the
point in controversy. The language of this act is as
follows : “ Thatin any and every case where proceed-
ings have been or shall be taken by any private corpo-
ration, authorized to exercise or use the right or power
of eminent domain, to exercise or em ploy that right or
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power to acquire.any lands, tenements, &c., an appeal
has been or shall be taken from the award of commis-
sioners, and notice is required by the charter of such
corporation to be given of the presentation of the peti-
tion orofthe making of the application to the Appel-
late Court to enter ail: appeal, five days’ notice of the
presentation of such appeal, orof the making of such
applications served upon the opposite party in case of
an individual, personally or left at his or her usual

10 place of abode, or injcase of a corporation, by deliver-
ing the same to the president, secretary or treasurer
thereof personally, or leaving the same atthe principal
office of the company, &c., shall be. sufficient notice
and sufficient service thereof,”

Thatthis act provides for notice in case of appeals
which should be taken in the future, and those which
had been theretofore taken, is very clear, but this cir-
cumstance does notin the least settle the question in
dispute, which is whether it relates to a notice of ap-

20pealwhich had been given before its enactment. IThave
not found a word in this act manifesting such a pur-
pose. The entire clause relating to the notice denotes
future action. In case of acorporation, the declaration
isp that, five days’ notice'served wuby delivering the
same, V& ¢., p orleaving the sameat the principal office,
&c., shall be sufficient. The expression, served by
delivery, or by leaving, cannot without distinction be
made tomean a thing jalready done ; in their natural
and confined sense the terms signify the reverse. To

80 giye the section the force contended for would require
to reverse the legal rule of construction, which requires
every reasonable endeavor so tointerpretthe statutory
text as to give the law a prospective and not, a retro-
active effect.

[ think .the Circuit Court should be advisedto dis-
miss thisappeal, on the ground that the notice thereof
was not given within the time prescribed by the;statute.



ASSIGNMENT OF ERRORS.

Samuel Jomes

UsS. I E
TheProprictorsof The Mor - n Error.
ris Aquehuct.
Afterwards, that is. to say on the day of April,

in the year eighteen hundred and seventy-four, in the
Court of Errors and Appeals, in the last resort in all
cases, conies the said Samuel Jones, by Jacob Yanatta,

his attorney, and says thatin the record and proceed-

ings aforesaid, and in the judgment aforesaid, there is
manifest error in this, to w it: that by the said record
it appears thatjudgment was given in the said Circuit
Courtthatthe said petition of appealof the said Samuel
Jones, presented to the said Circuit Court, be and the
same was dismissed with costs to be taxed in the said
Circuit Court and in the Supreme Court, when by the
la\v of the land the said Circuit Court should have
given judgment in favor of the said Samuel Jones, pur-
suant to the prayer of his said petition.

There is also manifest error in this, to wit: that in
and by thesaid record and proceedings it appears that
the said Circuit Court of the County of Morris was ad-
vised by the Supreme Court, by certificate, &c., that
the proceedings of appeal taken and instituted by the
sald Samueldones are defective, and did notand do not
give the said Circuit Courtjurisdiction to proceed there-
in, and that the said petition of appeal of said Samuel
Jones should be dismissed with costs, and no further
proceedings be had thereon, and that said Circuit Court
adopted and pursued said advice and gave judgment
accordingly, whereas by the law of the land the said
Circuit Court did have jurisdiction of said appeal, and
the said Supreme Court should hot have so as afcdre-
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said advised or certified to tlie said Circuit Court, nor
should the said Circuit Court have given judgment pur-
suant to said advice, but should have given judgment
for the said Samuel Jones, pursuant to the prayer of
his said petition of appeal.

Therefore, the said Samuel Jones prays that the
judgment aforesaid for the errors aforesaid and for the
errors appearing in the record and proceedings afore-
said, may be reversed, annulled, and for nothing

10 holden, and thatthe said Samuel Jones may berestored

to all things he has lost on occasion of the said judg-
ment, and that the said The Proprietors of the Morris
Aqueduct may rejoin to the said errors.
JACOB YANATTA.
Attorney of Plaintiffin Error.
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