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STATE OF NEW JERSEY 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTHOL 

744 Broad Street, 

BULLETIN NUMBER 77 June 5, 1935 

1. LICENSEES - REQUIHED COOPERATION' WITH CAl~PAIGN AGAINST DRUNKEN 
DRIVING - NOTICE 

TO MUNICIPAL ISSUING AUTHORITIES~ 

'rhe campaign of A. vV. Magee, Acting ComrnJssj_oner of 
Motor Vehicles, against drunken driving commands respect and 
cooperation. I wj_sh every motorist knew that 1443 automobile 
accidents were caused last year in New Jersey by drivers under 
the influence of liquor-o -

The automobile is here to stay but Repeal is on trial. 
If the privilege is to be continued, the intoxicat~d must keep 

. his hands off the vvheel. 

Mr. Magee does well to emphasize the popular but mis­
leading conception that one i.s not a drunken driver unl~:::ss he is 

. nsousedtt, Hpi.cklodn or Hplasteredn. J:T,or thJs is NOT the law. 
Our Court of Last Resort declared: 

tHHHti t is not esscmtialiHH~that the driver of the auto­
mobile be so intoxicated that ho cannot safely drive 
a caro -The expression - und~r the influence of in­
toxicating liquor - covers not only all the well 
known and easily recognized conditions and degrees 
of intoxication, but any abnormal, mental or phy~.ii­
cal condition YJhich is the r~rnul t of 1nd.ulging, 1.D 
.§;DX-9:.egreQ.9 in intoxicating liquors and which tends to 
deprive him of that cle~rness of intellect and control 
of h1mself which he vrnuld oth0rwise possess." 

Hi.s poster should go far in bring].ng home to every dri v­
er who drinks - this means YOUo 

He wi.lJ. sand you shortly a supply of. these posters which 
please deliver to each licon~ec, with instructions that these pos­
ters be kept p.rorninently displayed and usud as a personal text to 
those vvho brag they can "hold i tYf o 

Also call t~eir attention to tho State-wide rule: 

"No .:.lcoholic beverages sho.11 bo sold to any person 
under the age of tvmnty-onc (;21) y0a:r.'s or to any 
person a.ctunlly or appar-:Jntly intoxicated. u · 

It may b8 that you will think of othGr places whore the 
poster can be used in tho public interest to advantagso If the 
supply runs short, con tact Mr o Magee~ for wore.· He, like his pre­
decessor, is an avmv-ed foe of drunlrnn driving. 

In view of the ple:dged coop:.:::ration of Pr<:.~sident Wm. G. 
Wollhofer of the New Jersey Lieonssd Bcvo:rage Association, I do 
not think it :q.ecussary to make a regula tiori requj_ring display of 
the poster, but will do so if it appears nocessaryo 

Your service in this matter will be appreciatodo 

Dated: Jurie 1, 1935 

Cordially yours, 
Dci FREDERICK BUHNET1.r, 

Comuission8r 
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2. RULES FOR ADVERTISING NOTICE OF INTENTION - EXCEPTION IN FAVOR 
OF THOSE VttIO ADVERTISED BEFORE REVISED RULES BECAME EFFECTIVE 

Klemmer Kalteissen, Esq., 
New Brunswick, N. JD 

Dear Mro Kalteissen: 

May 31, 1935· 

I have yours of the 23rdo 

Pre$ent holders of licenses who advertised thej_r no­
tice of intention to apply for a renewal license before filing 
their respective applications with the municipal clerk will not 
be penalized for their extreme diligence; provided, however, 
that the first insertion of advertisement shall have been made 
not later than May 2, 1935. 

This ..... because the new rules were pr.omulgated on May 
1, 1935, effective immediately., 

As regards a beer license - thore is no such thing. 

Very truly yours, 
D. FREDERICK BURNETT, 

Commissioner 

3. REVOCATION PROCEEDINGS - SUSPENSION - SUSPENSION WILL NOT BE 
LIFTED WHEN LICENSEE VIOLATES DURING THE PERIOD OF SUSPENSION 

In the Matter of tho Petition l · 
of Anna Cangianelli of Caldwell 
Township, Essex County, for re­
instatement of license., 

CONCLUSIONS AND ORDER 

The Plenary Retail Consumption License of petitioner 
~as suspended by me on April 25, 1935, for failure to comply with 
the Alcoholic Beverage Tax Law, effective April 28th to the end 
of the fiscal yenr. 

The Order was served on the licensee by registered mnil 
on April 25th and the registered letter received by hor on April 
26tho 

On subs<~quent chock-up by this. DE:p3.rtment to see that 
the Order of Susponsion wns being complied with in good faith, it 
was found that alcoholic beverages vrero being sold despite the 
suspensiono On May 20th, a purchase was made on the licensod pre:c 
iscs by Investigators of this Department from James Po Cnngianelli 
husband of the licensceo He was 3.rrost0d 2.nd held in bail for 
violation of the Control Act. The licensee, having paid the 
amount due the State Tax Department, now presents this Petition 
for reinstatement of the license and prays that the suspension be 
lifted. 

Her Petition states nat the~ tj_me the license w.:J.s sus:­
pended, it was not explained to her, nor did she havo knowledge 
of the part that she could not carry on the said business of sell­
ing liquors o.nd as a result of which she was s.pprehendE.:d during 
the period of suspension carrying on said businesson 
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I vrnndor wh~tt she thought it meant whcm her Liccmse was 
suspsndodl There i.s no obligo.tion to explnin to those who ·do not 
o.sk. Her ignornnce that shG could not lawfully S8ll ·liquor while 
her license wns suspended does not cast the burden on the Depart­
ment to see that she does know. The shoe is on the other foot. 
It vre.s 0 her business to know o. t her peril what she could do o.nd 
vvhat she could not do. As WD.s so.id in Brc~y:r_}stE:i.n vs. Bri.dgeton., 
Bulletin 63, Item 9~ ~VR::..ther than lift his finger to n.scerto.in 
what he could do and whr.t he could not do, he took a clwnce o.nd 
was caught." 

The petition is denied. 

Do FREDERICK BURNETT, 
D:.1ted ~ June 1, 19:35 Commi.ssioner 

4., REVOCATION PROCEEDINGS - PUNISHMENT - DISCRETION OF ISSUING 
AUTHORITY 

5. 

Mr. George B. Conover, 
Absecon, No J. 

Denr Mr. Conover: 

May 31, 1935 

I have for consideration the petition signed by some 
350 citizens of Absecon City asking th2t I revoke the Myrtle 
Downie - Est~1 tes Casino license for violation of' the Femnle Im­
personator Rule. 

I transmitted this mci.tter to the City Council who, 
with reQsonable promptness, tried the licensee, found her guilty 
as charged and suspended her license for thirty dayso Subse­
quently they cut the suspension down to eight days on the ground, 
us resolved, that she h2d been sufficiently punished and that the 
suspension worked n hnrdshlp on hc:.~r fmnily and the employGes of 
tho Gasinoo 

While I have groat .I'espect for the opinion of repre­
sentative citizens of your community, these po ti tions ccre not 
their considered judgmEmt after hear:ing both sides, but were 
signed in advance of tho trial. There is nothing in them, there­
for·e, whi.ch in anywiso shows nn abuse of power by the City Coun­
cil. The decision was wholly within its jurisdiction" ·while the 
net punishment mny o.ppear on the surfo.ce to be incomnwnsura te wi tt 
the offence, thn t do0s not constitute .~my ground on which I mo.y 
lawfully interfere~ 

If there are any further complaints about this place 
breaking the rules concerning female impersonators, I will enter­
tain, without presently deciding, a petition praying that revoca­
tion proceedings be handled by this Department directo 

1.·. very truly your~, 
Do FREDERICK BUHNETT, 

Commissi.oner 

APPELLATE DECISIONS - BARRY VS. SPRING LAKE HEIGHTS 

JOSEPH Ea BARHY nnd HARRY ) 
BARR~, ~ARTNERS, trading } 
as Bc1.RRYY S, 

Appellnnts, · 
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-VS--

THE MAYOR AND COUNCIL OF THE 
BOROUGH OF SPRING LAKE HEIGHTS 
(MONMOUTH COUNTY), 

RE-spondent. 

ON APPEAL 
CONCLUSIONS 

SHEET #4 

Joseph lVIirne, Esq., Attorney for Appellants g 

William J. 01 Hagan, Esq., Attorney for Respondent .. 

BY THE COl~illISSIONER: 

This is an appeal from the deninl of an npplicution 
for a pleno.ry retail consumption license for premises located 
at No. 600 West Warren Avenue,· Spri.ng Lake Heights. 

Respondent contends the 2pplication was properly denied, 
for the reason, among others, th2t n sufficient number of li­
censed places are presently operating in the Borough and that the 
issuence of an additional license therein is socially undosirable .. 

The Borough of Spring Lake Heights is a rcsidenti2l and 
resort community of approximately 1200 persons.. There are now . 
six plennry retail consumption licensees operating thereino 
Three of theso licGnsed places are within a half mile of uppel­
lants r premiseso One of the Borough Councilmen testified that 
the existing licensees do not have sufficient businoss to etiable 
them to make a living, that the needs of the community are ade­
quately S8rviced by tho existing licensed places, 2nd thut tho 
issuance of an add1tion~'11 license would be social1y undesirable o 

Appellants concede that the local resident$ are adequately ser­
viced by the.existing placos nnd that they wili depend mostly on 
transient trade o There is nothing, however, to indicatt-:; tho.t 
the proper servicing of such transient trade requires an addi­
tional licensed place in Spring Lake Heights. 

In vi.ew of the foregoing, j_ t cannot be so.id thn.t appel­
lants have sust&ined the burden of proving that public necessity 
or convenience dictate the issunncc of nn additional liccnseo 
See .EY!l±h'ill vso Springfield~ J?ulletin #49 9 Item #-6; Ha.sm.~~lt vsg 
Haworth, Bullo tin #57, Item till; voo:§_ vs o Un~gn, Bulletin #73, 
Item ffl; Botfo.n vs D B;ovvcll, Bullc;tin #64~ Itt~~1 #90 

ThG Qction of respondent is affirmed. 

Dated~ June 1, 1935 
Do FHEDEEICK BURNETT, 

Couml s s loner 

6. MUNICIPAL ORDINANCES - 200 FEET RULE - 1000 FEET NIAY BE FIXED BY 
MUN ICIP i1LITY 

Hon. W. Bo Yeomans, 
Allendale, No Jo 

Deo.r Sir: 

Juno 3, 1935 

I have bofore me for consideration the proposed ordin­
ance regulating th0 SQlE of alcoholic bevcr2ges, introduced nnd 
passed on first reading on May 21, 1935q 
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Thu question as to w:frether or not licenses rn:i.y bo pro­
hibited near churches 2nd schodls 0ven though nt a gr0ator dis­
t2nce them tho statutory two hundred feet hns r~1r8:J.dy cornu bc:­
fore me. In tho conclusions ro~ Stns;io}Yi9..E, vs. Tr2:pto.n, Bulletin 
35 :1 Item 10, o.nd re~ Por si vs o Tre11.:ton, Bulletj_n 46 J Item~ 12, I 
held th~t the~ two hundred foot restriction contained in Section 
76 of tho Act expressed ti legislative policy against the licens­
ing of premises too near to churches nnd schools, tl1at it Lloroly 
stipulo.tcd the; i~linimurn requirm:1Gnts and thcLt the Lugls1c,.turo by 
doin~ so did ruJt contemplate dopriving issuing uuthoritics of 
tho right to rGfuse lic0ns8s for prcnises rcassnably considered 
by them o.s bcdng too clo~w t9 churches or schools 7 but novc:rthe-­
loss nt a greater distance thnn two hundred fcuto 

Accordi.pgly, if in the excr·ciso of sound discretion 
you deem the proper prescrib8d distance to be one thousand feet, 
I w .. mld 3.pprov.:.;. But in the in2tnnt case 9 cs the regu.latir.m is 
prosently worded, I cc.nnot. 71ihi1c~ thra distance of . ·:mcj thousand 
feet may be entirely rcCLsonablo, the \IV()rding of the ordinance 
makes it defectiveo 

Section 1 makes any sale of alcoholic beverages with­
in one thousand feet of any church building in vvhich religious 
services are held or any building used for public school pur­
poses, unlawfulo As worded it rigidly prohibits all such sales 
in spite of express statutory exempt1ons to the contrary; it 
protects only church buildings in wldch relJgious services are 
held and buildings used for public school purposes; it includes 
within its prohibitory scope sale::-; from vehicles J whJ.ch sales 
are prohibited by the Act in the first place .. 

Section 2 prohibits the ·issuance of any license to 
sell alcoholic beverages within one thousand feet of any church 
building in which religious services are held or any building 
used _for public school purposes, also in spite of express statu­
tory exceptions to the contrary.. Its effect likewise 5.s con­
fined only to church buildings and public schoolso 

The statute 1 on the other hand, in Section 76:; pro­
hibits the issuance of licenses for the sale of alcoholic bever­
ages within two hundred feet of ar1y church or public schoolhouse 
or Qri vat~ schooJ.:_b_gusg n.~t cq_nducted for _"Q_ecuniary Q;ro_fi_:t, ex­
.£.§_pting manufacturer:3, wholesalers, hotels, clubs and fra tornal 
organizations which owned or wore actually in possession of the 
licensed premises at the time the Act becnwe effective~ It fur­
ther provides for .a waive~ of the protection of the rqstriction, 
for the manner i.n vvh:ich the dist.::1.nce j_s to be measured c::.nd for 
c:m exception in favor of licensed premises vd.thin tvvo hundred 
feet of which churches or schoolhouses were:: located .'.lfter the 
issuance of thG licenseo 

Your regulations do not go fur enough; they prescribe 
the rostrictsd distance and stop at that pointo I doubt that 
it w2,s your 5.ntcntion that the OI'd] .. nance be tnconsistent with 
the statute, but its wording mnkos it repugnant thoroto and, 
therefore, susceptible of rnisconstructiono Hc:mc(j_, I suggGst, 
in order to prevent possible legal complic~tions ~rising from 
difference in language, that both Sections 1 and 2 be redrafted 
to the end that they control to the extent covered by statute. 
It may not be noc0ssary in ordar to accomplish this to rcpe~t 
in full o.11 of the sta.tutory provisions o Sufficient, pcrh[1ps, 
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to nmke the inclusion by refetence~ I offer for your consider­
ation the following, to wit~ 

i1 In accordance vvi th the torifl? _9 exceptions and provisions of 
T·An Act Concerning Alcoholic B(w0r~1.gcs' passc~d DeccmbE?r 6, 
1933, o.s amended and supplonwnted, no licenses shall bo 
issued for the sale of alcoholic beverages within one thou­
s:and fc:ot of any church or public schoolhouse or priv2te 
sehoolhouse not conductud for p0cuniary profi.t. n _, 

The ordinnnce ~1en properly rovised us indic~ted above 
vvil.l be o.pproved o 

V0ry truly yours, 
D. FREDERICK BUHNETT, 

Cornnissioncr 

7a LICENSES - CORPORATE FRONTS FOR INDIVIDUAL LICENSEES 

May 18, 1935 
De:t.r Sir~ 

Today there came to mo one, Hornnn Boge, 2pplicnnt 
for o. Plenary Rc.~to.il Co:nsu:c1ption Liconse (May ~2~)--Junc-: 30) for 
c;. combin:ition do.nee ha11 and h'..;.r situate in Longwcou Vc.lloy 
in thu s0ction knovm o.s Longwood Lo.1:-1:0, this Tovvns.hip o 

With him was Mr a Louis ]/IelnikE;r ;1 C-18, Chk Rid.go, 
N. J. who 1'.lst year applic;d for o.nd was grr:rntod LL Plun.o .. ry Re­
tnil Consumption Lic(:mso for his pl:ico of businc:.::;s o.t Hopper's 
Corirnr o.nd undor the name of Octk Hid.go Restaurant Co a, Inc. 
Whil0 h0lping fill out Uw applic-'.:'Ltion tJ.·1c; follo-vving. c-:~~me to 
lj_ght~ 

1. The F'eckral License for this po..I;ticuL1r pl.'.:.t.ee 
(No. 63455) is in tho nnmo of Oak Rid.30 Restaurant Co., Inc. 

') 111r H ·:) l ,., ·s r .., • c• -1---1 -, Ar-· :::i ' .L. , .. , J (':, ("' ' • ,.... ·t •") t s ... ., (.:\ 
00 J.~.1.r o \;;rd'--"n . oge l0 v ... 10 . b~Jrll.,, ~-'.na .d .... JSl;:> .... n l:;;Crc-

tary for said corporation. Ho is very ovid8ntly a newly created 
membor with a very vague and uncertain idea :1.s to wh::it his cor­
por::ite duties nro.. Sin.co thi;3 nc-v:.r bu5.J.ding for \Vhi.ch the o..ppli­
cation is being made has be0n but vory recently co2pleted, it 
is patent that he has just been taken into the corporation (2% 
of· stock owned by hin) for the lJUrposc of obtaj_ni.ng the .liconse. 

3o Mr. Mclnikor, ,~.s President of the! corporo.tion and 
who with c:mothor r10mb<::r of sarnc 5 Ivirs. s~~~r:::.i. Duffy, has been oper­
ating the Hopper's Corner st2nd, int0nds to run tho dance floor 
part of this new proposition wh:Llt::: Mr o Boge ho.nc.Uc:s the liquor 
SGlOSo 

~L Mr o Molrdkcr, when question(;d about h:is connuction 
with both liquor licGnses stated th2t he could, if any trouble 
was i;io.d.e about the iJ:1tter :1 resign rlis_ pr1Jsidcmcy and rucei vc 2. 

raortc~ge for his share of the stocko ThcrL is no qu0stian but 
wh:1t Mr o Melnil-rnr is the guidinc; light in the 1Nhole corporc:.tiono 

--

5 o Wb.ile Mr o Boge very ov:i.clently lntcmded to L!:'J.h:c ap~-:: 
plic2tion as an individual, and so ~dvertised, signing hiLlself 
Hernan Boge, Oak Rid~e R0staur~nt Coo, Lontwood L~kG, Onk Ridge, 
NoJo, he also ~pplied as· a cor~orntion, with the nbovc annotated ., . ' . 
COI.lp .. _lCJ."CJ.ODS o 
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None of which may nppoar ~s such to you, but to your 
humble servnnt, [.l};)fH:?ar r.~ bj_ t in vol vod tn spots and nec;dful of 
ct bit of eX})l8.ining. 

I vm ul d a p J_J r c c i Ct to c:. d c: c i s L:.m fr 1,) r.1 you .D. s r c:; gar cl s 
tho lGgn.lity 0f issuing this license .. 

Mro Eric Vo Disbrow, 
Clerk of· J offer s~m 11'.o··;Jnship, 
Oak Ridge, No Jo 

Dear Sh·: --

Very truly yaurs, 
ERIC Vo DISBROW, 

C.1urk 

June 3, 1935 

I h2.. ve y~Yur J..cttor ~)f May ldth re: the applicatL:m 
of Herrn2.n Boge for a Plt.~n'.lry Rct::.d_l C:~msUL1ptJon license for 
premises situated at Longwood La~e in your Townshipo 

You repurt thnt lVIr o Louis· Mulnik8r, whu c:~cccmpani.ed 
Mr o Boge whcm the la ttE:~r apps3.rod before you to nn:ke n.p11lica­
tion for his liconse, now holds 2 Pl2nnry Retail Consua;tion 
license for n place ')f business o.t :E-Io~)J_JCr' s Corner under tho 
naDe of Oak Hidge Rest[:~urnnt Coo 3 Inc o My r8cords sl1ow tho.t 

... 

the Township Couni ttuo issued P.l .. crn~ry Hutail Con:sun)tion li­
cense Noo 18 on July 2, 1934, to Louis Melnikcr, an indiVidual, 
for premises situated nt Hop~erYs Corner, Jefferson Township. 
The corporGte nnue, Oak Ridge Rustau:c~1nt Co., Inc o, docs not 
n1~pear. If its onission was 1:1c:ro1y your inadvertent error .in 
naking the ccrtificatJon of tha issu~n1ce of the J_icens~, it can 
be renedied by your sonding 2. corrected certific~:. tJr)n.. But if 
the corporate naoe is n8w to you Q].so, having just now been 
brought to your attention by tho ci.rcuusto.nces whi.ch ycur letter 
relates, it raises raorc serious qucstions6 

The 1~1coholj_c Bcvsrago Control Act, ln Section 23, 
prohibits both the transfer of nny license fron one person to 
another and the exercise of the rights nnd ·privileges of the 
license by anyone other than tho lice.nseeo Clu2rly, there could 
be no obj(~Cti8n to Mr .. Melrdker Y ~; holcU.ng tho lj_ecnso as D.n in-
dividual providc:d he vvore fully quallf'icd o.nd e..11 tho legal re­
quiroments were coopli8d witho But if the license was granted 
to hi1:1 as an indi viduo.l. and is now bu1ng usud by tho cori_Jora ti on, 
it is absolutely wrong and is being so usod in violation of the 
lnwo If the license 'VV-DS issued to o.n indiv1dua1, it IJC..y be ex­
orcised ~nly by th~t individunlo It cannot be exercised by a 
corporation even thoueh the individu~l is a Lentcr thereof. If 
the corporation came into existence after tho issuance of tho 
license and desired to t2ko over the 0per2tion of the business, 
the first license should have been surtendored nnd a now license 
in the name of the corpor2tion applied for. If tho individual 
application was in tho first instance a subterfuge to license 
the corporation, the np~)licuti1.Jn was defective for failure to 
dj_sclose the true ovmorship o.nd interest in the business for 
which the li.c1;~nso was applied and the fuli facts should at once 
be deternined to the and that ruvoco..tion proceedings be insti­
tutecL 
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So nuch for Mr. Melni.ker' s licc:nse ,:;. t Ho 1;pcr' s Corner. 

Now with respect to the new application for preraises 
at Longwood Lake~ 

In general, there is nothing to prevent Rn individual 
or a corporation from holding core than one retail license or 
to prevent an individual who holds a retnil license froD being 
interested in a corporation which holds another (provided. of 
course, that the applicants are otheJ;""wise fully quallfiedJ, un­
less the Township Comnittee has enacted by ordinnnce, pursuant 
to Section 37 of the Act, that no more than one retail license 
shall be granted to any person, corporation, partnership, lin-
i ted partne·rship or associat:Lon in Jefferson Township .. My re­
cords do not contain any such ordinance by your Township Comrrii t­
tee. So, if Mr. Melniker holds in his own n2Lle a retail license 
at Hopper's Corner, he would not be prevented frou being a meD­
ber of a corporation holding a ret~il license at Longwood Lakeo 
Similarly, the Oak Ridge Restaurant Coo, Inca, as~ corporation, 
could hold two retail licenses, one in ouch plnceo 

But it appears th:J.t the ??Notice of Intention" to o.pply 
for the Longwood L&ke license is defective, having advertised 
that application would be made.by Hernan Boge, an individual, 
rather than by Oak Ridge Restaurant Coa 9 Inca, a corporation. 
If so, the publication should be rejected snd required to be re­
published properly setting forth the nnoe of the 2pplicant cor­
poration, together with the names nnd residences of all officers] 
directors and stoc1iliolders us required in the RGvis0d Rules for 
Advortising VYNotice of Intent1onn, Bulletin 72, It0m 2D 

Very truly yours, 
D. FRED EH~ CK ~ UHI~~ E:TT J 

G0llJ.Ii1lSSlOD8I' 

8. LICENSEES - EMPLOYEES - RESIDENCE C~UALIFICATIONS UNDER ACT 
APPLY ONLY TO RETAIIi LICENSEES 

NON--RESIDENTS - EMPLOYMENT - NOT DISQUALIFIED EXCEPT AS TO 
RETAIL LICENSEES PROVIDED OTHERWISE QUALIFIED UNDER THE ACT 

E. Lo· Korns Co., 
Trenton, N .. J .. 

Doar Sir~ 

June 4, 19255 

As rega.rds the clerk you vdsh to enploy vvho is n resi­
dent of Pennsylvania: It is true thnt the statut0, Section 23, 
prohibits the eoploymerrt by a licensee of anyo~e ~ho would fail 
to qualify ns D. 1icensooe But Section 22 which requires resi­
dence within the State of New Jersey for nt 102st five yenrs 
applies only to applicants for retail licenseso 

It is the CoDmissionerYs ruling that you as a plenary 
vvholesJ.lo liconseo CLre not pruve:ntucl fron enploying one vrho is 
not n re~::ident of the Stute of New Jersey, provided that under 
the Alcoholic Bevers.ge Control Act he! is other·wise qual1fied. 

Very truly yours, 
Do FREDERICK BURNETT, 

CouE.d s s ion er 
By~ 

MaurJce E" Ash, 
Senior Inspector. 
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9 .. APPELLATE DECISIONS - IAMELLO VS. RUMSON 

JOSEPH IAMELLO, 

-vs-

Appellant, 

) 

) 

) 

MAYOR AND COUNCIL OF THE ) 
BOROUGH OF RUMSON (MONMOUTH 
COUNTY), ) 

Respondent. ) 

0. Q ••• 0. 0. I) 0 0 • .,,. 

On Appeal 
CONCLUSIONS 

Quinn, Parsons & Doremus, Esqs.,_ Attorneys for Appellant. 

William Ao Stevens, Esq., Attorn~y for Respondent. 

BY THE.COMMISSIONER: 

SHEET #9. 

This is an appeal from the denial of an application 
for a plenary retail consumption license for premises located at 
#107 East River Road, Rumsono 

Respondent contends that the application was properly de­
nied by virtue of its ordinance adopted on August 23, 1934 provid-
ing th_at r~no retail licens~ should be issued to a natural person un­
less -~~ -Y-~ -* he shall have been a resident _of the Borough of Rumson for 

M at least one year continuously immediately pr-ior to the submission of 
the application for any such license." ·The ordinance was approved by 
the Commissioner on April 16, 1935, subject to appeal. Bulletin #43, 
Item #12. Hence, appellant is wholly within his rights· in attacking 
the validity of the ordinance .. 

, Appellant stipulated that he is not and never has been a 
reside:q.t bf the Borough of Rumsbn, but argues that the _ordinance i.s 
invalid· becau·pe 0·ection 22. of. the Control· Act defines the qualifica­
tions of' an applicant for a license and omits any mention of 1 a resi­
dence requirement in any particular municipality and therefore, in­
voking the doctrine expressio unius est exclusio alterius, concludes 
that a·municipality may not superimpose such a requirement upon the 
statutory qualifications set forth in the Act. 

But Section 29 of the Control Act, however,. further pro­
vides that "each issuing authority by resolution first approved by 
the Commissioner may impose any condition or conditions to the issu­
ance of any license deemed necessary •and proper to accomplish the ob­
jects qf this act and secure compliance with the provisions hereof." 

And Section 21 of the Control Act provides that it shall 
be the duty of each issuing authority "to do, perform, take and adopt 
all other acts, procedures a.nd methods designed to insure the fair, 
_impartial, stringent and comprehensive administration of ·this act., rr 

And Section 74 provides: ''This act is intended t;o be 
remedial of abuses inherent in liquor traffic and shall be liberally 
cons trued." 

It wJll not do to isolate one section of the act on 
which to-base the argument of invalidity .. The several· sections must 
be read in the. light of each other, and reconc·iled, if possible, to 
produce an harmonious. whole .. 
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Approaching thG problem with this viewpoint, the argu­
ment of appellant must fail. The ordinance is not rspugnant to the 
Control Act. It does not lessen the requirements - lt strengthens 
them by adding an additional qualification. It docs not tie the 
hands of the State, for the State has committed the issuance of re­
tail licenses to the several municipali tios.. :i\Iere silence by the 
State Act on the point of local residence is not inconsistent with 
a local requirement on tli.is score. The Borough ordinance does not 
deny, as contendecl, to a class of c:i tizens, the constitutional guar­
anties of 0very citizen that, in the words of appellant's counsel, 
"theso guaranties are that every citizen of the State has the same 
right which every other citizen of the Sta to h.:rn. Among those rights 
is the right to 0stablish any business in Gny particular municipality 
without being subjected to additional restrictions which are not im­
posed upon all citizens." The learned attorneys of the appellant in 
their excellent and helpful brief hav0, at this point, fe.llcn into 
the error of treating as a right that which is only a privilegco See 
Bumbe.ll vs. Bernardsville, BullGtin #66, Item #9; Krause vs.· 'Fruehold ,_ 
Bulletin #76, Item #8. As was said in the Bumball case, supra:i 

"No one has a 'right' to a license. It is, 
at most, a privilege conferred by the state which 
the issuing authority may deny in the exercise of 
sound discretion. Meehan v. Jersey C:ity, 73 N.J.L. 
382." 

Appellant ts theory, if sound, ·would mak0 it mandatory 
for an issuing authority to issue a license to any person vvho came 
"Within the torms of the Act. In this he errs n For the Act is permis­
sive and not mandatory. It defines the persons to vvhom, 2nd the con·­
di tions under which, an issuing authority may issue a license but 
does not compel the issuance of such a license to anyone sj_mply be­
cause he is not disqualified. 

The Commissioner has often ruled heretofore that the 
mere fact that a person is not barred from receiving a liconse under 
the Control Act does not make it mandatory upon th0 issuing authority 
to gran·t his- application o On the contrary, if in tb,c exercise of a 
reasonable discretion the issuing authority determines that the grant­
ing of the application is undesirable the Commissioner has sustained 
its action in denying the application. Thus in numerous cases, where 
an applicant was not personally disqualified unde;r the Act, the de­
nial of his application was sustained on th0 ground that the munici­
pal issuing authority reasonably determined that ho was personally 
unfit to receive a license. Orofino vs. Millburn, Bulletin #45, 
Item #15; Saft vs. Union~ Bulletin rf37, It.em 118; Moss & Convery vs. 
Trenton9 Bulletin #29, Item #12; Meyer~ vso Cranford, Bulletin 7¥44, 
Item #40 Similarly the Commissioner has affirmed refusals to issue 
licenses to applicants qualified ns to person and place on the 
ground that a sufficient number of licensed premises existed in the 
vicinity and the issuance of an additional license would be socially 
undesirable. Bader vs. Camden, Bulletin #44, Item ://B; Furman vs o 

Springfield, Bulletin #49, Itein #6; Faccidomo vs. Union Beach 2 .Bulle-
. tin #55, Item #8; Clement vs. Loder 2 Bulletin tf52, Item #.5o 

An analogue is found in Stacievvicz vs. Trunton, Bulle­
tin #35, Item #10, vvhere an application for a license was deni.ed on 
the ground· that the pr8mise1s sought to be licensed were too close to 
a school ev8n though not within the prohibition contained in Sec­
tion 76. In affirming the denial of the ·application the Commissioner 
saidg 
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"Section 76 expresses a legislative policy 
against licensing premises near churches and schools. 
The 200 feet provision was ·included in the statute as 
a workable minimum requirement. 1I1he Legislature did not 
contemplate depriving issuing authorities of the right 
to decline to issue licenses for premises reasonably con­
sidered by them as being too near churches or schools 
but, nevertheless, beyond 200 foeten 

See also Persi vso Trent6n, Bulletin #46, Item #13; 
Ezzo & Carucci vso Trenton-2.. Bulletin #49, It2m #13. Cf. Barbuto 
vs. Ir en ton, Bulletin 7t56 9 Item i/=5. In the :&;~case, supra.. the 
Commissioner said~ 

ttThe first paragrnph of Section 76 creates an 
absolute prohibition ago.inst o.ny liconso being granted 
whero the premises are v1i thin 200 foct of any church or 
school (unless WB.ived as aforusaid), vvhsthcr the issuing 
authority approves of the application or not. The sec­
ond paragraph merely declares that this absolute prohibi­
tion 'shall not apply' in certain cases. It do0s not 
make it mandatory that a license shall be issued. It en­
ables, but does not require, a license to be issued where 
otherwise it would be absolutely prohibited.; It leaves 
the issuing authority freo to grant the application if, 
in proper discretion, issuance of the license i.s dt;emed 
advisable, but~ by the same token, frGe to deny if deemed 
inadvisable on 

I conclude, therefore, that a municipal issuing authority 
may exercise a reasonable discretion in the administtation in the is­
suance of licenses and may ·superimpose re2sonable conditiDns preced­
ent to the issuance of any licenses although there is no warrant 
therefor expressed in the Control ,Act in so m2ny words. 

/ 

lJve come, then, to the remaining question - whether the 
requirement that an applicant for a retail license be a resident of 
the municipality·in which the premises sought to be licensed are lo­
cated, for· a period of one year prior to the fili.ng of the applica­
tion, is reasonable. The dispensation of alcoholic beverages from 
time immemorial has been recognized as impregnated with public in­
terest. The character of the ·persons to whom the privilege of mak­
ing such·sales is entruste.d is of utmost importance - perhaps in the 
long run the most effective safeguard against abuses. An issuing 
authority is under the positive duty to insure the issuance of li­
censes only to persons of good character. It must, therefore, inves­
tigate. carefully all applicants. Any requirsment reasonably designed 
to facilitate such investigation is eminently, proper. The require­
ment that a person be a resident of the mw1icipality from which he 
seeks a license, for a period of. time, so that he may become known 
and a basis laid to judge his character .has a d.lrect and immediate 
connection with the proper administration of licenses. In Re Pis­
catavvay2 Bulletin #75, item #9, the Commissioner said: "I can see a 
good reason why a person may be required to reside in a Township for 
three years as n condition precedent to obtaining a liquor license. 
Because of his residence, opportunities would be afforded to form 
some estimate of his charactero") 

I find the ordinance is reasonableo· 

The action of the respondent is affirmed. 

Dated~ June 3J 1935 
D. · Fli:EDEIUCK- BUHNBT,T· 

- C omini's s i ori e't • · 
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10. REVOCATION PROCEEDINGS - SUSPENSION - NO JURiSDICTION IN LOCAL 
ISSUING AUTHORITY TO SUSPEND LICENSE AFTEH REVOCA'I1ION PROCEED­
INGS HAVE BEEN INSTITUTED BY THE STATE COMMISSIONER 

REVOCATION PROCEEDINGS - SUSPENSION - NO SUSPENSION MAY BE IVTADE 
UNTIL AFTER CHARGES PREFEHRED AND OPPORTUNITY FOR HEAHING 

AFFORDED 

Office of ~I1he Towns.hip Clerk 
FRANKLIN TOWNSBIP 

In The County of Somerset 
In The State of New Jersey 

June 1, 19·35 
Mr o D. Frederick Burnett, Corn:1r., 
744 Broad Sto, Newark, N. J. 

_Dear Mr •. Burnett~ 

You are hereby notified that:-

At a r.J.eeting of the Townsbj_p Co1~mi t tee of tho To"IJm­
ship of Frarilrlin, Sorn.m .. set. County, No Jo held on Jurn: 1, 1935, 
the following action was taken~ 

Motion was made, seconded and carried that the liquor 
license of Geotge Rieck, Address Kingston, No Jo, be suspended 
fron June 16, 1935 to Juno 30, 1935, incl1isive~ for, vi.olat1on 
of the Alcoholic Beverage Control Act. 

By order of Conr.littee 

John Vo Garretson, Clerk, 
Franklin Township, · 
Ro Do 6, New Brunswick, No Jo 

De2r Mro Garretson~ 

John Vo Garretson, 
Twpo Clerk 

I have-.: yours of June lsL 

The r::.:;solutj_on is invalid because: 

l - It comes too late. The. Townshl.P Cour1itteo fr.::dlcd 
for two months to put its own house in order. It 
becmJe necessary for tho StG.te to intervene. On 
May 31st, ordo:r to show cause in revocELtion pro-

. ceedings was seryed by the State Departuent on 
George Rieck. Since the Stat0 jurisdlction atL:..ched, 
there was none left in tho Townshj_p CouGittec. As 
between coordinate jurisdictions;; tho one which 
first attnchos becomes excluslvGo 

2 - No suspension may be ndjudicntod against nny licen­
see unless written chc~rges hnve been preferred 
against hiL1 and fair opportunity afforded hin to 
bo heardo I have heretofore ruled in Romeiko vs. 
Ke~rny, Bulletin 57, I torn 13,, "Even whc~re there 
seems to be no question of the truth of the charge 
upon whlch revoco.ti.on prococdings are based.., fo.ir­
ness to the licensee requires that the opportunity 
to be heard provided for by the Act be extended to 
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hir1~ Assuming that appcdlnnt had committed 
the violation charged, the pons.lty which re­
spondent could fix varies fron a uinor suspen­
sion to absolute revocation entailing the 
licensee's disqualificntion for a period of two 
(2) yearso It is conceivable that appellant 
mny have been able to present evidence of exten­
uating circumstances which would have deterred 
respondent fron ioposing the most extrene penal­
ty. The Act requires that he should have bean 
afforded an opportunity to do so. -Howevor guilty 
app0llant may have been in fact, it goes against 
the grain to revoke his license without c.aking a 
specific charge against hira and giving hiu a 
chnnce to be hoardo It is nqt due process of law." 

3. --,The respondent, George Riecl{, is entitled to a full 
and impartial heo.ringo Until his case is fully 

·heard and fair detoroination nade on the facts, 
his license cannot bo suspendod. Punishr;1ent should 
follow but nay never precede proof of guilt. 

Very truly yours, 
D. FREDERICK BURNETT, 

ColnDis s ioncn· 

11 •. REGULATIONS GOVERNING IDENTIFICATION OF STATE LICENSEES AND 
THEIR EMPLOYEES - INTERPRETATIONS 

Frederic M. Po Pearse, Esq., 
Newark, No Jo 

Dear Sir:-

I have your lstter of Ma.y 28th .. 

June 3, 1935 

The rules governing identification of State licensees 
and their employees are designed to furnish to this Department 
identification of thoso persons actually engaged in the liquor 
business (except retail) in this Sto. te o They rmst receive a 
coonon sense interpret2tion and npplication in order to effec­
tuate their purpose without undue inconvenience to those affectec 
Accordingly, the following interpretntidns of tho rules are an-
nounced by the Cormissioner: · 

(1) Where the stock of tho applic.:mt is listed for 
sale on any recognized stock exchange, questionnaires need not 
be filed for any person VJhose only comwction with the business 
of the company in this State is tho.t of _stoclilioldor .. 

(2) Whare ~ bnnker or other creditor, not residont in 
this State, lends Doney to a corporation and becoQes a director 
thoreof, but has no active intetest in the conduct of the busi­
ness and has no connection with the o.ctunl conduct of the busi­
ness in Now Jersey, such.director need not submit a question~ 
naireo 

(3) Stenographers, telephone operators, clerks, office 
boys, etc .. who do not hnndle any alcoholic bevorages and have no 
voice in the conduct of the business within this State, need 
not subnit questionnaires. 
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(4). A person whose only connection with a foreign 
corporation is as registered agent~ designated by certificate 
filed with the Secretary of State, _need not file a questionnaire~ 

On the other hand, questionnaires must be filed by 
the following persons: 

(1) All officers, either located within this State or 
actively Gngnged in the conduct of the business vvithin this 
Stnte·. 

(2) All directors; except ~s indicated aboveo 

(3) All persons occupying executive positions and 
hnving within their jurisdiction business within this Stnte 1 in­
cluding comptrollers, bookkeepers, etco 

(4) All so.lesnen engaged in business within this 
Stc:.teo 

(5) All truck drivors, helpers, etca engaged in trans-
portation within this Stato. · 

( 6) All euployees in anyvdsc engaged in the actual oan""" 
ufacture, sale, distribution, transportation, etco of alcoholic 
beverages within this Stateo 

The foregoing is not intended to be exclusive and fur­
ther situations will be dealt ~ith specifically as they arise~ 

Very truly yours, 
Do FREDERICK BURNETT.? 

Co1:1nis s ion er 
By: 

Nathnn L. Jacobs, 
Chief Deputy Conuissionor 

and Counsel 

APPELliATE DECISIONS - PARKER LIQUOR STORES VS o JERSEY 
CI'I'Y 

PARKER LIQUOR STORES, INC., ) 
a corporation of the State 
of New Jersey, ) 

Appellant, 
-vs...-

THE BOARD OF COTullJISSIONERS 
OF THE MAYOR AND ALDERMEN 
OF JERSEY CITY, 

) 

) 

) 
Respondento 

-----) 

ON APPEAL 
CONCLUSIONS 

Bennett A. Robbins, Maurice lvL Krivit, and VVilliam Rubin, Esqso, 
Attorneys for Appellant. · . 

N., Louis Paladeau, Jr., Esqo, by Joseph C. Glavin, Esq., 
Attorney for Respondent. 

BY THE COMMISSIONER: 

This is an appeal froD the denial of a.n application 
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for a plenary retail distribution license for pre2ises located 
at #724 Bergen Avenue, Jersey City, No Jo 

Respondent contended that the applicc;..tion was properly 
den~.ed because one Harold Hoffnan, who is an officer of appel­
lant corporation, is also an officer in Hoffnan House Wines & 
Liquors, Inco, holder of 8. whoJ.cso.le liquor 11cEmse, .::.nd that 
therefor<:; the issucmce o:f a retail lj_censc: to appellant would 
be a violation of Sections 23 and 40 of the Control Acto 

At 1-1 h . . t d - L.• h' • 1 . t ., ,.. ~ t d . ~~e enring, i uppenre. by ~x lJl A-~, aa e 
April 16, 1935, that Thonns J. Wolfe, Director of the Department 
of Public Safety of JE~rsey City, ·b.~:tcl recoi.nJt.:ndcd dcmial of the 
app1J.ca tion because nMy Depnrtncnt, ·upon invest1ge.tion was ad­
vised by Bo Carl ton Brown, Deputy CouLiiS~)ioner of D<~partmcnt of 
Alcoholic Beverage Control, that one of the incorporntors of the 
co1:1pnny desiring thl} rotrdl licc:nsG also held offico in a whole­
sale concern in vi olo. ti on of Sect ion #23 of the Str' .. te ABC Act o H 

By Exhibit R-2, dated April 10, 19;.s5, Deputy Brown of­
ficially certified to Lieuto Jaues B. Carey of the Departuent of 
Police, Liquor Bureau of Jersey City, in respon~e to his inquiry, 
that Harold Hoffman was Secretary and also a member of the Board 
of Directors of HoffDnn House Wines & Liquors, Inco 

This certification was not true at the time it was 
r,nde ~ for while Harold. Hoffman hud ~Jeen a Director and Secret2ry 
UP to April 1, 1935, on thnt day, pursuant to Section 31 of the 
Alcoholic Beverage Control Act, Hoffman House Wines & Liquors, 
Inco, by Phillip Hoffman, President, ond the f~ther of Harold 
Hoffncm (BxhJ. bit A.-11), ct:rtified to the St2 te Dep·~:rtr..1ent, by 
registered Dail, that Harold Hoff~an had that dQy resigned as · 
Secretary und Director nnd was no longer nssociatcd with the 
cm~1pr.my in any r;:12nnor whatsoever. 

It is apparent that Director Wolfe and the Board of 
Cornuissioncrs of Jersey City reliod 51 and h[·.d a right to roly, 
upon the erroneous but official certif icution th3t H~rold Hoff­
nb.n was an off ieer o.nd dlrsctor in the ~vholi:::sale enterprise, 
upon which express and sole ground tht:: app~_ica tion wns denied .. 
It appears that upon receipt of thnt certification no further 
inv0stigation was rnade of uppe.J..J.e .. nt, nor would E.~ny be nocoss2ry 
if the certification were true. 

The co.se is, thc:;rafore, reDt.mdc~d to respondent to coD.­
plete its investigation nnd p2ss upon tho applic~tion on its 
ner1.t s. 

Dutod~ June 4, 1935 
D. FREDERICK BURNETT, 

CouLis sj_oner 

APPELLATE DECISIONS - SPACE VSo WANTAGE 

RALPH SPACE, 
Appellant, 

-·VS·-

) 

) 

TOWNSHIP COIVlivIITTEE OF THE ) 
1rOWNSHIP OF WANTAGE (SUSSEX 
COUNTY), ) 

Respondcmt. 
) 

ON APPEAL 
CONCLUSIONS 
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Hugh Co Bnldwinj Esq~, Attorney for Appellant. 
Robert Ho Lee, Esq., Attorney for RespondGnt. 

BY THE COlliilKISSIONER: 

SHEET #16 

This is an appeal fron the denial of nn application 
for a plenary retail consuoption license for prcnises located 
.at Beer1erville, :wantage Tovmship. 

Respondent contends the application was properly 
deni~d because the precisas sought to be licensGd ·arc too close 
to a school and adjoining playground .. · 

Appellant's premises nre in a rural district~ A school 
.is .directly across the rand, set back n con$ider~ble distanceo 
The lnnd between the roo.dwo.y and tho school is usod .:i..s ·a play­
ground.. The school property, hmvovor, is not enclosed by any 
fence nor is there any gateway leading to the building. The 
actual dis to.nee.~ fror.1 the school building to appellant's premi·ses 
is about 218 feet. vn1ether, because 6f the proximity of the 
playgrou.rid, uppell2nt Y .s ·pref:liscs are vd thin tho prohibi.tion of 
Section 76 of the Control Act neod not b6 deteroined bscauso th~ 
action of respondent nust be GffirnGd f'or the reasons stated 
horeinaftor. · 

In _§.t~cJ.ewicz v ~ Trent211, Bullotj_n #·35, Ite!'.1 #10, the 
Comnissioncr held tho.t thu lssuing authority i.;:10.y properly de­
cline to issue a license for preLlisos reasohably considered by 
them as being too ne~r to churches or schools even though beyond 
200 feet, saying: 

"It m:.iy be that under ,~i proper construetion of 
Section 76 of the Control Act, no license nay bb 
issued whE~ro tho preDises sought to be liconsed are 
wi.thin 200 feet of tho school vs playground·o See 
Bulletin'#3, Iten #8. That issue n~ed not, however, 
be detE)rninod. Section· 76 exprcjsscs a lcgisl0.t.ive 
policy .against licensing prenis2s near churches 2nd 
schools~ The 200 feet provision was included in the 
statute ns o. workable nlninm:1 requirement o The Legis­
lature did not contenplate depriving issuing author­
J ties of tho righ.t to decline to ts sue licenses for 
preriisos reG.son1.bly cunsidorcd by. then ~1S boing too 
near churches or schools but, ncvortholess; beyond 
200 foeto 

HRosporidont ts detGrwination tho..t the lssu.3.nce 
of a license fdr appellant's preoises, substantially 
adjacent to a school playground, vms socin.lly un­
desirable, was justified by the ovidencc and fur­
nished reasonable cnuso for the denial of the nppli-
cutiono" · 

The action of respondent is thert~fore affirr;:mdo 

Dntod: Juno 4, 1935 


