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Notice of Appeal 1
(Filed May 28, 1929)

NEW JERSEY PREROGATIVE COURT

In the matter of the estate of On Petition for

THOMAS BROOKS, DE- vApproval of Sale
of Lands by Ad-

CEASED. ..
. ministrators c.t.a.

NOTICE OF APPEAL

JESSE P. EVERNHAM, one of the parties
to the above entitled proceedings, hereby ap-
peals from the Final Decree made in the above
entitled cause by the New Jersey Prerogative
Court on May 21, 1929, and from the whole and
every part thereof, to the Court of Errors and
Appeals in the Last Resort in All <Causes.

Dated: May 25, 1929.

HOWARD EWART,
Solicitor for and of Counsel with
Jegse P. Evernham.

I  conceive there is good cause for appeal in
the above entitled cause.

HOWARD EWART,
Of Counsel with Jesse P. Evernham.



2 Petition of Appeal
(Filed June 20, 1929)
NEW JERSEY COURT OF ERRORS AND
APPEALS

In the matter of the estate of = On Appeal
THOMAS BROOKS, DE- >irom the Prerog-

CEASED. ative Court.

PETITION OF APPEAL

20 To the Honorable, the Court of Errors and Ap-
peals in the Last Resort in all Causes:

The petition of JESSE P. EVERNHAM, ap-
pellant in the above entitled cause, respectfully
shows that:

Petitioner finds himself aggrieved by a final
decree made in the Prerogative Court by his
Honor Edwin Robert Walker, Ordinary of the
State of New Jersey, on the advice of Honorable

30 Malcolm G. Buchanan, Vice Ordinary, bearing
date May 21,1929, in a certain cause in said Pre-
rogative Court, on appeal from decree of the Or-
phan’s Court of the County of Ocean, in this re-
spect, to wit:

That the said decree adjudged and decreed
that a certain decree of the Orphan’s Court of



Petition of Appeal 3

the County of Ocean made in this matter Febru-
ary 15,1926, be reversed, and the said Orphan’s
Court directed to enter a decree disapproving
the sale of certain lands by the administrators
c. t. a. of the Estate of Thomas Brooks to Jesse

P. Evernham and confirming the sale by said ad-

ministrators to Fred T. Walters and further or-
dering that said Jesse P. Evernb am pay unto the
appellants in the Prerogative Court; namely: to
the administrators aforesaid and to said Fred T.
Walters, their costs in the Prerogative Court to
be taxed, including therein a counsel fee of Five
Hundred Dollars to the said Walters, one of the
appellants in the Prerogative Court.

And your petitioner appeals from the decree
of the Ordinary upon the grounds following;
namely:

.1*. The Prerogative Court was without juris-
diction to order and decree the appellant Jesse
P. Evernham to pay to the said Fred T. Walters,
as a part of the taxed costs in the Prerogative
Court, a counsel fee of Five Hundred Dollars or
a counsel fee in any sum whatsoever.

2. The decree of the Prerogative Court was
erroneous in that it disapproved and reversed
the order of the Orphans’ Court of Ocean Coun-
ty, made February 15, 1926, approving the sale
of certain lands by the administrators aforesaid
to Jesse P, Evernham.

3. The decree of the Prerogative Court was
erroneous in that it reversed the decree of the
Orphans’ Court of Ocean County, made on Feb-
ruary 15, 1926, and directed the said Orphans’
Court to enter a decree confirming and approv-
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4 Petition of Appeal

ing the sale of said lands, made by the adminis-
trators aforesaid, to Fred T. Walters.

4, The decree of the Prerogative Court was
erroneous in that it should have affirmed the de-
cree of the Orphans’ Court of the County of
Ocean made on February 15, 1926, approving
and confirming the sale of said lands made by
10 said administrators to Jesse P. Evernham, this
appellant. ’

Your petitioner therefore prays that the said
decree of the Ordinary may be wholly reversed,
set aside and for nothing holden ; that the order
and decree of the Orphans’ Court of the County
of Ocean made in this cause February 15, 1926,
be approved and affirmed | and that petitioner

may be given such other relief in the premises as
20 to this Court shall seem proper.

HOWARD EWART,
Solicitor for and of Counsel with Appellant.



Answer to Petition of Appeal 5
(Filed June 20, 1929)
NEW JERSEY COURT OF ERRORS AND

APPEALS

"A

In the matter of the estate of
THOMAS BROOKS, DE- ~
CEASED.

ANSWER TO PETITION OF APPEAL OF
JESSE P. EVERNHAM

The answer of Fred T. Walters, respondent to
the petition of appeal of the above named appel-
lant, Jesse P. Evernham.

This respondent, not acknowledging all or any
or the matters and things which in the said peti-
tion of appeal are contained'to be true, for an-
swer thereto, nevertheless, says and admits, that
a final decree was, on the 21st day of May, 1929,
made and entered in the Prerogative Court, in
the_cause for that purpose mentioned in the said
petition, .as is therein stated; but as to the sub-
stance and form thereof, this respondent prays
to refer thereto when the same shall be produced.
And this respondent is advised and believes, that
the said decree is agreeable to law, and he prays
that the same may be affirmed, with costs to be
adjudged to this respondent.

0 m , MERRITT LANE,
solicitor for and of counsel with FredT. Walters.
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6 Answer to Petition of Appeal
(Filed June 29,1929)

NEW JERSEY COURT OF ERRORS AND

APPEALS
‘N
In the matter of the estate of On Appeal

THOMAS BROOKS, DE- “from the Prerog-
CEASED. ative Court.

ANSWER TO PETITION OF APPEAL

The answer of Elizabeth P. Shetzline, Henry
P. Brooks, Jr., John T. Brooks, Jr., and Albert
Brooks, administrators c. t. a., d. b. n. of the es-
tate of Thomas Brooks, deceased, to the petition
of appeal of Jesse P. Evernham.

These respondents, not acknowledging all or
any of the matters which in the said petition of
appeal are contained to be true, for answer
thereto, nevertheless, say and admit that a de-
cree was, on the twenty-first day of May, 1929,
made and entered in the Prerogative Court in
the cause for that purpose mentioned in the said
petition as therein stated, but as to the substance
and form thereof, these respondents prky to re-
fer thereto when the same shall be produced.
And these respondents are advised and believe,
that the said decree is agreeable to equity, and
they pray that the same may be affirmed with
costs to be adjudged to these respondents.

JNO. D. McMULLIN,
Solicitor for and of counsel with Elizabeth
P. Shetzline, et als. respondents.



Opinion, Buchanan, Vice Ordinary
(Filed June 15, 1928)

NEW JERSEY PREROGATIVE COURT

N

In re Estate of THOMAS

Yy  Conclusions.
BROOKS, DECEASED.

ON APPEALS FROM OCEAN COUNTY

ORPHANS’ COURT

MR. MERRITT LANE, for Appellant Walters.

MR. JOHN D. McMULLIN, for Appellant Ad-
ministrators.

MR. HOWARD EWART, for Respondent Ev-

ernham.
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8 Opinion, Buchanan, Vice Ordinary

BUCHANAN, V. 0.

Thomas Brooks, a resident of Philadelphia,
died in 1906 seized of a tract of land of about one
hundred acres situate in Ocean County, New
Jersey. He left a will, duly probated in Penn-
sylvania, a copy whereof was duly filed with the
Ocean County Surrogate under our statute, to-
gether with a copy of the letters of administra-
tion c. t. a., issued by the Pennsylvania Court to
the appellant administrators on the death of the
executors named in the will.

Under the will the executors were given a
power of sale over decedent’s real estate.

On July 7th, 1925, the administrators executed
a contract for the sale of the tract to respondent
Evernham, for $19,000.00 “subject to the approv-
al of a competent court of record of New Jer-
sey.”

}(I)n September 17th, 1925, the administrators
executed a contract for the sale of the tract to
the appellant Walters for $30,000.00, “subject
to the court’s approval”’, and “contingent upon
the court’s disapproval of the prior agreement.”

Shortly thereafter the administrators filed a
petition with the Ocean County Orphans’ Court,
setting out both sales, as well as an intermediate
offer of $25,000.00, praying the disapproval of
the sale to Evernham and the approval of the
sale to Walters.

All the parties in interest being brought in, a
hearing was had, and the Orphans’ Court enter-
ed an order approving and confirming the sale to
Evernham, adjudging that the Evernham sale
price of $19,000.00 was the full and fair market
value of the lands at the date of the Evernham
contract, and disapproving the sale to Walters.
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From this order both the administrators and
Walters have appealed.

The matter came before the Orphans’ Court
under the Act of 1888, (P. L. 1888, p. 395), sup-
plementing the legislation concerning executors
and administrators, which gives to administra-
tors c. t. a. the same power and authority to sell
real estate asis given by the will to the executors
named therein but provides that

“no sale of lands made by “any such ad-
ministrator c. t. a.” shall be valid until the
terms thereof shall have been submitted to
the Orphans’ Court of the County in which
the lands proposed to be sold lie, and ap-
proved by said court.”

The Court below (as is apparent both from the
order itself and the memorandum filed) deter-
mined as matter of fact that $19,000.00 (the sale
price to Evernham) was the “full and fair mar-
ket value” of the lands in question at the date of
the Evernham contract, and further determined
as matter of law, that in view of that fact the
Court must approve and confirm the sale and
that any increase in the value of the lands subse-
quent to the date of the contract ought not to be
considered on such a hearing.

These points were the main subjects of con-
tract below, and are again in issue on this ap-
peal.

As to the question of law, forceful arguments
are put forward by both sides. It is urged by
the respondent Evernham, and it was the view
of the Orphans’ Court, that the province of that
Court on the matter sub judice was essentially
similar to the province of the Court on an appli-
cation to confirm a judicial sale; that the Court

30
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10 Opinion, Buchanan, Vice Ordinary

should confirm the sale unless facts were shown
which would justify the annulling of a judicial
sale; that no such facts were shown or attempted
to be shown in the case at bar, except inade-
quacy of price; that mere inadequacy of price
does not justify the setting .aside of a judicial
sale and does not justify the refusal of approval
of the sale by the administrators; that moreover
the facts in the present case showed no inade-
quacy of price at the time of sale but an increase
in value after the sale and before the hearing,
and that .since the price was adequate at the time
of sale the sale must be approved; that the Court
could not be justified in withholding approval
because of an increase in value (no matter how
great) subsequent to the sale; that a sale of this
land is made under power given by the testator
in his will and hence the sale is different from a
sale of lands by an administrator to pay debts,
under Section 85 of the Orphans’ Court Act,
where the power of the administrator to sell is
derived from an order of the Court.

On the other hand the appellants contend that
the power of an administrator c.t.a. to sell
lands is not derived from the testator but is giv-
en only by the State through the statute hereto-
fore quoted, just as is the case in a sale by an
administrator to pay debts; that the Court is
charged with the duty of seeing that the sale is
for the best interests of the beneficiaries of the
estate, especially where as in the instant case,
some of those beneficiaries are minors; that the
sale should not be approved unless the price is
adequate; that the sale is not a perfect sale until
approved by the Court; that the Court should
not approve the sale where it appears that a bet-
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ter price can be obtained at the time of the hear-
ing, even if that be due to increase in value sub-
sequent to the sale.

It would seem clear that a sale of the kind
subjudice is not made by the administrators
given by the testator was to named executors
under power granted by the testator: the power
and not to any one else. The administrators c.
t. a. have the power of sale only by statute,—
just as the power of an administrator to sell
lands to pay debts is given by the statute.

#The present sale therefore, if not precisely
similar in nature to a sale of lands to pay debts,
is certainly closely akin thereto,—and markedly
different from the ordinary public judicial sale.
[It is a private sale, by a fiduciary. The reasons
which lead to the rule that a public judicial sale
will not be set aside for mere inadequacy of price
(unless grossly inadequate) do not exist or ap-
nlv to sales of this kind: on the other hand the
[Court isMinterested to see that adequate prices
are obtained by administrators, and to that end
the legislature has limited the authority of the
jadministrator and provided that sales made by
[them shall not be valid and complete sales unless
[jnd until the provisions of such sale shall have

been submitted to and approved by the Orphans*
Court.

Whether the Court should approve or disap-
prove a sale submitted to it, when the price was
[fair and adequate at the time the administrator
land the purchaser agreed on it but has since be-
come 1nadequate because of a subsequent in-
crease m value prior to the hearing, is a more
piiiicult question, but one which needs not here
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12 Opinion, Buchanan, Vice Ordinary

to be decided. It does not appear that the Evern-
ham price was adequate at the time of that con-
tract.

The circumstances are peculiar. The adminis-
trators presented the Evernham sale to the
Court but did not ask its approval. They asked
its disapproval and the approval of the Walters
sale. It is Evernham, the purchaser, who asked
to have the sale to himself approved. It may
well be questioned whether Evernham had any
right to ask its approval or whether the Court
had jurisdiction to order approval in the absence
of request by the administrators. The statute is
barren of any provision giving a purchaser such
right. The statute quite evidently is not one
dealing with a question of a right to specific per-
formance of a contract of sale: the situation con-
templated by it is judicial supervision over the
acts of a fiduciary.

Assuming, however, that Evernham had such
right, it is obvious that the burden of proof was
upon him to show that the price was adequate.

He offered the testimony of eight witnesses as
to the value of the property,— Brooks, Kiefaber,
Driscoll, Then, Holman, Haag, Fischer and
Schwarz. (Brooks was a witness produced by the
administrators, but used by Evernham on cross
examination). The valuations specified by them,
as of the time preceding the sale to Evernham
range from $19,000.00,— (the Evernham price),
—to $25,000.00.

A consideration of their respective testimony
shows that not much of it is entitled to much
weight. Some were clearly without qualifica-
tion as experts; some were jointly interested
with Evernham in the purchase; some were part
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owners of a competing development tract and
were obviously endeavoring to lower the value
of the Brooks tract by comparison; a good deal
of"the testimony is confused and self contradic-
tory. Details need not be specified: they are
obvious to any one who reads the testimony. The
witnesses most worthy of consideration from a
reading of the record are Brooks, who testifies
that the property was sold in 1920 for $25,000.00,
but the sale fell through because of the death of
the purchaser and that there had been offers
“within recent times” of $22,000.00 and $25,-
000.00; and Holman, who puts the value at $21,-
000.00. He 1is st bank'president and appraising
director and his estimate would naturally be ex-
tremely conservative.

The significant thing about all this testimony,
is that it is all offered by Evernham, in an effort
to prove that $19,000 was an adequate price, and
that instead of sustaining the burden of proofin
that behalf, it is quite convincing to the effect
that the property was in fact worth considerably
more than that sum.

Moreover, the valuations made by these wit-
nesses were as of a date which they said was pri-
or to the increase in value of the property which
they testified as having occurred as the result of
the determination and public announcement by
the State Highway Commission to take over and

improve an abutting road as a state highway
route.

It is established and not contradicted that
there was an increase in value subsequent to,
and because of, that determination and an-
nouncement. It seems clear that the actual in-
crease in value occurred immediately upon the
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determination and announcement, although
there would naturally be some little lapse of time
before that increase in value would be reflected
in increased offers for the property,—for the
knowledge to spread and be duly considered by
possible purchasers, and for the latter to make
arrangements and take action. (Indeed the wit-
ness Holmamsays that immediately after that
meeting of the State Highway Commission
“there began to be a bid for property along that
line.” The date of that determination and an-
nouncement is definitely and positively fixed by
one of Evernham’s witnesses as June 18th, 1925,
nearly three weeks before the date of the Evern-
ham contract.

Consequently at the date of the Evernham
contract the property was in fact worth consid-
erably more than the values placed upon” it by
the Evernham witnesses as of a date prior to
that determination and announcement.

There would seem therefore no doubt but that
the Evernham price of $19,000.00 was not an ad-
equate price at the time of the contract, and that
the Orphans’ Court should have disapproved
that sale. Cf. Ryan v. Wilson, 64 N. J. Eq. 804,—
a case involving a sale under the 85th section of
the Orphans’ Court Act instead of under the
14th section of the Act concerning Executors
and Administrators. The language and intent
of the two statutes however is deemed analog-
ous, under the aspect of the present inquiry, in
view of the failure of proof of the allegation that
the price was adequate at the time of the sale
and became inadequate only by reason of in-
crease in value subsequent to the sale.
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Reference may be made to some contentions
on the part of Evernham which apparently were
accepted, erroneously, by the Court below. First:
that the administrators conceded that $19,000.00
was a fair price at the time of the sale. The rec-
ord shows explicitly that the administrators dis-
tinctly did not make any such admission, but
took the opposite position.

I Second: that the administrators who executed
the Evernham contract are substantially the sale
beneficiaries of the Thomas Brooks will, and are
estopped from opposing the confirmation of the
sale. It may be true that the administrators are
also the major beneficiaries, but there are sub-
stantial interests of beneficiaries, including
some minors, who did not execute nor approve
the Evernham contract. It must be remembered
that, as hereinbefore pointed out, the adminis-
trators are fiduciaries exercising a power of sale
in trust for others as well as themselves. More-
over there was no offer by Evernham (assuming
that such offer would have been of any avail) to
make up any loss to the other beneficiaries. Ap-
parently the administrators, who are non resi-
dents, did not know the pending situation as to
values, and though acting in good faith, were
over anxious to wind up the estate. It is just
such a situation which the statute was designed
to cover.

I Now as to that portion of the decree which
Asapproves the sale to Walters at $30,000.00—

m Two of Evernham’s witnesses place a valua-
tion on the property as of the date of the hear-
ing, greater than $30,000.00,—one says “around
m35,000.00”, the other says it “would be worth

20
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$40,000.00” based on other sales “some of which
I consider quite excessive.”

The hearing was on December 8th, 1925. In
the interim there may have been some sales at
excessive prices, later repented: that usually oc-
curs in real estate booms. There is no evidence
as to what such sales were, whether for acreage
or for single lots,—mnothing to indicate their
worth as as index toi the value of the Brooks
property.

Obviously, however, no one had offered more
than $30,000.00 for the Brooks property up to
December 8th, 1925; and there is no intimation
that any one has since offered any more.

Moreover there was not, nor is, any opposi-
tion to the sale at $30,000.00 from any of the ben-
eficiaries or their representatives whatever.
From the consideration which must have been
given to the matter by all of them, as an incident
to*this litigation, it must be concluded that they
all believe $30,000.00 to be an adequate price;
and they are the ones to be considered.

The decree of the Orphans’ Court will be re-
versed with direction to enter decree disapprov-
ing the sale to Evernham and confirming the
sale to Walters.
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(Filed May 22, 1929)

NEW JERSEY PREROGATIVE COURT

IN THE MATTER OF AP-
PEAL from the Order of
the Orphans’ Court of the
County of Ocean, disap-
proving a sale of lands by

: Administrators to Fred T.
Walters, and approving a
sale by them to Jesse P.
Evernham, in the Estate

\ of Thomas Brooks, De-

I ceased.

On  separate
Appeals of Eliza-
beth P. Shetzline,
et als., Adminis-
trators and Fred
T. Walters.

DECREE

B Elizabeth P. Shetzline, Henry P. Brooks, Jr.,
John T. Brooks, Jr., and Albert Brooks, Admin-
istrators with the Will annexed, de bonis non, of
mrie Estate of Thomas Brooks, Deceased, and
F red T. Walters, having filed their separate ap-
peals from an Order of the Orphans’ Court of
jjhe County of Ocean, dated February 15, 1926,
msapproving a sale of lands in Ocean County
particularly described in said Order, to Fred T.
Walters, and approving and confirming a sale of
mid lands to Jesse P. Evernham; and said Jesse
‘P Evernham having filed his answer to said pe-
nsion and the appeal having come on for final
ﬁearidlllg, and Counsel for all parties having been
eard;

10
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It is, thereupon, oh this twenty-first day of
May, nineteen hundred and twenty-nine, OR-
DERED, ADJUDGED and DECREED that the
decree of the Orphans7 Court of Ocean County
made in this matter February 15, 1926, be and
the same is hereby reversed, and the said Or-
phans’ Court is directed to enter a decree dis-
approving the sale by the Administrators of the
Estate of Thomas Brooks, as aforesaid, of the
lands in question to Jesse P. Evernham, and con-
firming the sale by said Administrators to Fred
T. Walters, at the price of Thirty Thousand
($30,000.00) Dollars;

And it is further ordered that the said Jesse
P. Evernliam do pay unto the separate appel-
lants or their proctors their costs in this court
to be taxed; in which shall be included a counsel
fee of five hundred dollars hereby allowed to the
appellant Walters (the appellant executors ask-
ing no allowance);

And it is further ordered that the record be
remitted to the Orphans’ Court of Ocean County
to proceed further thereon, according to law and

the practice of said Court.
Respectfully Advised:

MALCOLM G. BUCHANAN,

V- .
E. R. WALKER,
Ordinary.
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New dJersey Prerogative Court

Ih the Matter of the Appeal
from the Order of the Or-
phans’Court of the County
of Ocean Disapproving a
Sale of Lands by Adminis-
trators to Fred T. Walters ©
and Approving a Sale by
Them to Jesse P. Evem-
ham in the Estate of
Thomas Brooks, Deceased.j

10

PETITION OF APPEAL
20

(Filed May 7,1926.)
To the Ordinary of the State of New Jersey:

The petition of Elizabeth P. Shetzline, Henry
P, Brooks, Jr., John T. Brooks, Jr., and Albert
Brooks, respectively shows:

1. On the fifteenth day of February, 1926,
your petitioners having presented their petition
under the statute for the approval of a proposed 30
sale of lands owned by deceased made by them
to Fred T. Walters for the sum of $30,000.00 and
lor the disapproval of a previous proposed sale
made by them to Jesse P. Evernham of the same
land for $19,000.00, the Orphans’ Court of Ocean
t/ounty on that day made its order approving
the Evernham offer and disapproving the Walt-
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ers offer and directing said administrators to
convey the lands unto the said Evernham.

2. Your petitioners hereby appeal from the
following portions of the aforesaid order:

(a) From that part of said order in the re-
cital thereof which states the proposed sale to
Evernham for $19,000.00 represented the full
and fair market value of said property at the
time of making said contract in that an increase
in value in said lands occurred after July 7,1925,
and that such increase should not be considered
in determining whether or not to approve or dis-
approve said contract of sale to Evernham.

(b) That part of said order which disap-
proves the contract of sale between said adminis-
trators and Walters at $30,000.00.

(c) From that part of said order which ap-
proves the proposed sale by the administrators
to said Evernham for $19,000.00.

(d) Because said order does not disapprove
the Evernham sale and approve the Walters sale.

3. Your petitioners complain and allege that
the aforesaid order of the Orphans’ Court is er-
roneous, improper and illegal; and that your pet-
itioners are aggrieved thereby.

Dated Toms River, May 6,1926.

JNO. D. McMULLIN,
Proctor for and of Counsel with Appellants.
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NEW JERSEY PREROGATIVE COURT.

In the Matter of the Appeal
from the Order of the Or-
phans® Court of the County
of Ocean Disapproving a
Sale of Lands by Adminis- I On Petition of
trators to Fred T. Walters Appeal.
and Approving a Sale by
Them to Jesse P. Evern-
ham in the Estate of

Thomas Brooks, Deceased. .
]

ANSWER
(Filed May 22, 1926.)

The answer of Jesse P. Evernham, respondent,
!'to the petition of appeal of Elizabeth P. Shetz-
line, Henry P. Brooks, Jr., John T. Brooks, Jr.,
land Albert Brooks, appellants:
I 1. This respondent answering, admits the al-
[legations contained in the first paragraph of ap-
pellants* petition of appeal filed herein.

10

20

I 2. This respondent js advised, believes, and

mjubmits that the portions of said decree com-
Kained of by appellants are just and lawful, and
this respondent denies that the aforesaid por-
1nons of the said decree or any parts thereof are
erroneous, improper or illegal, and alleges that
Baid portions of said decree are legal, proper and
correct.

B He therefore prays that the said petition of
aenant®nay ™ dismissed with costs aga*nst ap-

HOWARD EWART,

Proctor for and of Counsel with Respondent.

30
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NEW JERSEY PREROGATIVE COURT

On Petition for

In the Matter of the Estate Approval of Sale
of Thomas Brooks, De- “of Lands by Ad-
ceased. ministrators with

; the Will Annexed.

PETITION
(Filed May 7,1926.)

To the Orphans’ Court of the County of Ocean:

The petition of Elizabeth P. Shetzline, Henry
P. Brooks, Jr., John T. Brooks, Jr., and Albert
Brooks, all of the City of Philadelphia and State
of Pennsylvania, respectfully shows that:

1. Thomas Brooks, late of the City
County of Philadelphia and State of Pennsylvan-
ia, departed this life January 31,1906, leaving a
last will and testament wherein he appointed
John T. Brooks, Harry P. Brooks and Thomas
Brooks, Jr., executors thereof which will was
duly admitted to probate by the Register of Wills
of Philadelphia County, on February 10, 1906,
and letters testamentary thereon duly issued un-
to the said John T. Brooks, Harry P. Brooks and
Thomas Brooks, Jr., by said Register.

2. On or about June 2,1919, Harry P. Brooks,
one of the executors above named died. On or
about February 9,1920, John T. Brooks, another
of said executors, died, and Thomas Brooks, Jr.,

the survivor of the original executors, died July
30, 1921.

and

3. On December 14,1921, upon petition of the

parties in interest, the Register of Wills of Phila-
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delphia County granted Letters of Administra-
tion with the will annexed unto your petitioners,
Elizabeth P. Shetzline, Henry P. Brooks, Jr.,
John T. Brooks, Jr., and Albert Brooks who duly
qualified as such administrators and have taken
upon themselves the burden of completing the
administration of the Estate of Thomas Brooks.
A duly exemplified copy of the original will of
Thomas Brooks as well as an exemplification of
the letters of administration issued to your pet-
itioners are on file in the office of the Surrogate
of Ocean County.

10

4. The said Thomas Brooks in and by his said

will vested his executors therein named with
power and authority to sell and convey any and
all of the lands of which testator died seized, in
manner and form as follows:

“I hereby authorize, empower and direct my
executors hereinafter named to make any and
all necessary, or in their judgment, proper sale,
jtransfer, trade, exchange or conveyance of any

part, parts, parcels, portion or portions or all of
Imy said estate whether real, personal or mixed,
land to make, execute and deliver to the pur-

chaser or purchasers thereof, any and all neces-
'sary deeds, indentures, conveyances, receipts or
m/quittances therefor, without any obligation on
Pie part of said purchaser or purchasers to look
bo the application of the purchase money.”

m 5 Said Thomas Brooks died seized of a cer-
Itain tract ,of land in the Township of Dover
mJceam County, New Jersey, to wit:

AU, ~ certain tract or parcel of land with
the buildings thereon erected situate in the
Township of Dover, County of Ocean and State
ot JNew dJersey, bounded and described (the

20

30
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eourses and distances being from a survey there-
of made May 1923, by Arthur C. King, C. E.) as
follows:

Beginning at a stone the third corner of acres
thirty-six and thirty-four one-hundredths re-
turned to John Rattoone and formerly belong-
ing to S. H. Shreve, also the beginning corner to
acres twenty-nine and sixty-six one-hundredths
returned to Jacob R. Hardenburgh, recorded
June 12,1817, in Book S 18, page 83, etc., also be-
ginning corner to acres six and ninety-six one-
hundredths conveyed by F. W. Brinley to Ben-
jamin L. Irons, also the beginning corner fo
acres four, more or less, conveyed by Daniel
Applegate and John Layton, November 23,1866,
recorded in Ocean County Clerk’s Office in Book
37 of Deeds, page 300, etc., and the beginning
corner of acres ninety-five, more or less, convey-
ed by Benjamin L. Irons to Samuel B. Parsons by
deed dated September 28, 1864, recorded in said
County Clerk’s Office in Book 31 of Deeds, page
259, etc., thence running (1) South fifty-six de-
grees and four minutes east eleven hundred
fifty-one and four one-hundredths feet, more or
less, to a stone on the north side of a road the
second corner of said acres ninety-five, more or
less; thence (2) along the second corner of said
acres ninety-five, more or less, south thirteen de-
grees twenty-six minutes west thirty-four hund-
red eight and nine-tenths feet to a locust post in
the line of Island Heights property and a third
corner of said acres ninety-five, more or less;
thence (3) along Island] Heights line also the
third line of said acres ninety-five, more or less,
north seventy-eight degrees forty-nine minutes
west three hundred sixty-one and sixty-eight
one-hundredths feet to a stone corner to land be-
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longing to John G. Page, later Hardy, said stone
being also the fourth corner to said acres ninety-
five, more or less; thence (4) along the fourth
line of said acres ninety-five, more or less, north
thirteen degrees twenty-six minutes east five
hundred seventy-nine and forty-nine one-hund-
redths feet to a stone in the fifth corner of said
acres ninety-five, more or less, to the northeast
corner of said John C. Page or Hardy’s lot;
thence (5) along the fifth line of said acres
ninety-five, more or less, north seventy-six de-
grees and four minutes west four hundred sev-
enty-one and nine-tenths feet to a stone the sixth
corner of said acres ninety-five, more or less, to
the northwest corner of said John C. Page or
Hardy’s lot; thence (6) along the line of John C.
Page or Hardy’s lot and partly by the line of, Is-
land Heights property being also the sixth line
of said acres ninety-five, more or less, south nine-
teen degrees twenty-seven minutes west eleven
hundred sixty and twenty-nine one-hundredths
feet to a stone near the north shore of Toms
River; thence following the shore of Toms River
the several courses and distances thereof, the
specific corners and distances being (7) north
twenty-one degrees twenty-six minutes west two
hundred thirty-six and fifty-four one-hundred-
ths feet; thence (8) north fifty-eight twelve min-
utes west two hundred ninety-nine and sixty-
four one-hundredths feet to a stone the south-
east corner of what was formerly the Shinn farm
later the Manolt farm, the eighth corner of said
acres ninety-five, more or less, also the beginning
corner of a lot conveyed by L. Shinn to Benjamin
L. Irons; thence (9) along the line of said acres
ninety-five, more or less, north nineteen degrees
eleven minutes east twenty-eight hundred
eighty-one and fifty-six one-hundredths feet to

10

20
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a stone which is the northeast corner of said
Manolt farm and the ninth corner of said acres
ninety-five, more or less, to the southeast corner
of a lot formerly belonging to Joseph Page;
thence (10) along the ninth line of said acres
ninety-five, more or less, north forty degrees
thirty-five minutes east five hundred ninety and
four-tenths feet to a stone standing south thirty-
seven degrees fifty-one minutes west ninety-two
links from a stone the tenth corner of said acres
ninety-five, more or less, said stone being the sec-
ond corner of a lot of land conveyed by Charles

M. Johnson and wife to Mary C. Acey by deed

dated July 17, 1885, and recorded in the Clerk’s
Office, in Book 159 of Deeds, page 154, etc., also
corner of acres five and eight one-thousandths
conveyed by Charles M. Johnson and wife to said
Edgene Maurioc by deed dated February 2,1889;
thence (11) along said Mary C. Acey’s line north
seventy-four degrees ten minutes west nine
hundred fifty-seven feet to a stone corner to said
acres five and eight one-thousandths; thence
(12) north fifteen degrees forty-four minutes
east four hundred eleven and eighty-four one-
hundredths feet to a stone corner to Charles M.
Johnson and also corner to land of John P.
Haines; thence (13) north eighty-three degrees
twenty-four minutes east one hundred fiftyone
and eight-tenths feet to a stone corner to land of
heirs of John Layton, deceased; thence (14)
south fifty-four degrees fifty-one minutes east
four hundred forty-five and five-tenths feet to a
stone corner to land of heirs of John Layton, de-
ceased and in the crossing line of said acres
ninety-five, more or less, thence (15) along said
crossing line north thirty degrees forty-one min-
utes east three hundred ninety-nine and twenty-
one hundredths feet to the place of beginning.
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Containing ninety-nine and twenty-two one-
hundredths acres after excepting from the lands
above described eighty-six one-hundredths of an
acre conveyed by Samuel Parsons and wife to
School District No. 32, by deed dated October 7,
1871, and recorded August 5, 1874, in Ocean
County Clerk’s Office, in Book 79 of Deeds, page
16, etc., and being all the tract or parcel of land
and premises hereinafter particularly described,
situate, lying and being in the Township of Dov-
er, in the County of Ocean and State of New Jer-
sey.
Beginning at a stone at the southeast and sec-
ond corner of a lot of acres eighteen and fifty-
three one-hundredths conveyed by Joseph John-
son to Charles M. Johnson by deed dated Febru-
ary 26,1859, recorded in Book 16 of Deeds, page
152 in Ocean County Clerk’s Office. Also the
ninth corner of a tract of acres ninety-five more
or less conveyed by Benjamin L. Irons to said
bamuel B, Parsons by deed dated September 28,
1864 recorded in Book 31 of Deeds, page 259, of
which the lot hereby conveyed is a part, thence
running as the magnetic needle pointed A. D.
1864; first, south seventy-four degrees forty-five
minutes east two hundred feet to the west side of
aroad to be opened to Toms River; second, north
liteen degrees east two hundred and forty-
?wen feet six inches along the west side of said
road to a stake; third, north seventy-four de-
grees forty-five minutes west one hundred and
our feet three inches to the fourth corner of a
ip acres one and six one-hundredths conveyed
by Charles M. Johnson and wife to Joseph Page
by deed dated March 13, 1865, and part of the
aforesaid acres eighteen and fifty-three one-
undredths; fourth, south thirty-six degrees
twenty-seven minutes west two hundred and

iq
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sixty-four feet along the fourth and last line of
said acres one and six one-hundredths and the
east line of said acres eighteen and fifty-three
one-hundredths to the beginning.

6. dJesse P. Evernham, of Toms River, New
Jersey, on or about July 6, 1925, offered your
petitioners the sum of $19,000.00 for the premis-
es hereinabove described, of which $9,000.00 was
to be paid in cash and $10,000.00 by purchase-
money mortgage payable within three years
with interest at six per cent., and he has made a
deposit of $1,900.00 on account of same; that
your petitioners entered into an agreement with
said Evernham, selling him said property subject
to the approval of a competent court of New
Jersey.

01#. On August 18, 1925, John Stahl and
George Hill, of White Plains, New York, offered
your petitioner the sum of $25,000.00 for said
premises, of which $12,500.00 was to be paid in
cash and the balance by purchase-money mort-
gage payable within three years with interest at
six per cent. As earnest of the good faith of
his offer on the last-named date, he deposited
with your petitioners $1,000.00 and was to make
a further deposit of $1,000.00 upon the signing
of an agreement. For reasons set forth in the
following paragraph, no agreement was made
between the parties and the $1,000.00 of said
Stahl and Hill has been returned to them.

6%. On September 13, 1925, Fred T. Walters,
of Trenton, New Jersey, offered your petitioners
the sum of $30,000.00 for said premises, of whichv
$15,000.00 is to be paid in cash and $15,000.00 by
purchase-money mortgage payable within one
year with interest at six per cent., and has made
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a deposit of $3,000.00 on account of the same
and your petitioners have accepted his offer sub-
ject to the prior agreement made by them with
Evernham and subject also to the approval of
the court of Evernham’s agreement and its ap-
proval of the Walters’ agreement.

7. Your petitioners after having made diligent
inquiry among persons familiar with real estate 10
in the vicinity and being advised that the sum of
$19,000.00 offered by said Jesse P. Evernham is
insufficient for the premises and that the sum of
$30,000.00 offered by the said Fred T. Walters is
a fair and full price for the premises, have ac-
cepted the latter offer subject to the approval of
the court and ask for the disapproval of the $19,-
000.00 offer made by said Evernham as insuffic-
ient.

7. Under the will of Thomas Brooks his entire
residuary estate including the premises in quest-
ion was divisible among his six children, namely,
John T. Brooks, Harry P. Brooks, Elizabeth P.
Shetzline, William D. G. Brooks, Thomas Brooks,
Jr., and George W. Brooks.

8. Harry P. Brooks died a resident of Phila-
delphia, June 2,1919, leaving a will under which
he appointed his son Henry P. Brooks, Jr., who
is also one of your petitioners herein, and Penn-
sylvania Company for Insurance on Lives and
Granting Annuities, both of whom have duly 30
qualified and are acting as such, executors and
trustees, and in and by his will he devised his
residuary estate which included his interest in
the premises in question unto his above-named
executors upon certain trusts. His will was
duly probated in the office of the Register of
Wills of Philadelphia County, at Philadelphia,

-1
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Pa., and a duly authenticated copy thereof is in
petitioners’ possession and will be produced and
proven if the court shall direct.

9. Said John T. Brooks, one of the devisees of
Thomas Brooks, died a resident of Philadelphia,
Pennsylvania, on February 9, 1920, testate of a
will duly proven in the office of the Register of
Wills of Philadelphia County, at Philadelphia,
pa.? by which he appointed his son, John T.
Brooks, Jr., who is one of your petitioners here-
in, and John W. Shisler, executors and trustees,
both of whom have duly qualified and are acting
as such. In said will John T. Brooks left his
residuary estate, including his interest in the
premises in question, unto his executors and
trustees, in trust. A duly authenticated copy of
the will of John T. Brooks is in petitioner’s poss-
ession, and will be produced and proven if the
Court shall so direct.

10. Said William D. Brooks, called in the will
of Thomas Brooks William D. G. Brooks, anoth-
er of the devisees under the will of Thomas
Brooks, died March 25,1921, a resident of Phila-
delphia, Pennsylvania, testate of a will duly
proven in the office of the Register of Wills of
Philadelphia County, at Philadelphia, Pa.,
wherein and whereby he appointed his three
daughters, namely Phoebe Ann Brooks, Ella
Dubbs Williams and Bessie Irene Miller, execu-
trices and trustees of his will. A duly authenti-
cated copy of the will of William D. G. Brooks is
In petitioner’s possession and will be produced
and proven if the Court shall so direct.

11. Thomas Brooks, Jr., the remaining of the
six devisees under the will of Thomas Brooks,
died a resident of Philadelphia on or about July
30,1921, testate of a last will duly proven in the
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office of the Register of Wills of Philadelphia
County, wherein and whereby he appointed his
son Albert Brooks, who is one of the petitioners
herein, and Provident Life Insurance and Trust
Company of Philadelphia for which Provident
Trust Company has since been substituted and
said Albert Brooks and Provident Trust Com-
pany of Philadelphia have duly qualified and are
now acting as executors and trustees under said
will. In said will Thomas Brooks, Jr., devised
his residuary estate which included his interest
in the premises in question, in trust, as will ap-
pear from said will which was duly probated in
the office of the Register of Wills of Philadelphia
County at Philadelphia, Pa., a duly authenticat-
ed copy thereof is in petitioner’s possession and
will be produced and prpven if the Court shall
so direct.

10

12. The names of all persons interested in th&u

above described lands are as follows:

Elizabeth P. Shetzline, who resides at
2227 South Broad Street, Philadelphia, Pa.

John T. Brooks, Jr., who resides at 1634
Porter Street, Philadelphia, Pa., and John
W. bhisler, who resides at 400 East North-
east Boulevard, Philadelphia, Pa., execu-
tors and trustees under the will of John T.
Brooks, deceased.

Ilenry P. Brooks, Jr., Twenty-thirc
Street and Penrose Ferry Road and Penn
sylvama Company for Insurance on Lives
ana,Yrantin& Annuities, S. W. Cor. 15tl
and Chestnut Streets, executors and trust-

ees under the will of Harry P. Brooks de-
ceased. ’

30
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Phoebe Ann Brooks, Ella Dubbs Will-
1ams and Bessie Irene Miller, who add-
resses are 125 East Ontario Street, 3667
Frankford Avenue and 3526 Jasper
Street, Philadelphia, Pa., executrices and
trustees under the will of William D. G.
Brooks, deceased.

Albert Brooks, who resides at 1122
Wakeling Street, Frankford, Philadel-
phia, Pa., and Provident Trust Company
of Philadelphia, who are the executors
and trustees under the will of Thomas
Brooks, Jr., deceased.

Georga W. Brooks, who resides at
Hunting Park Avenue and C Street, Phil-
adelphia, Pa.

All of the aforesaid persons in interest are of

20 full age and have consented to the sale to Fred

T. Walters as by their writings hereto annexed
will more fully appear.

13. Petitioners, as administrators with the
will annexed, have in their hands in the jurisdic-
tion of the domicile $65,000.00 or thereabouts and
are under bond in the jurisdiction of their ap-
pointment as such administrators in the sum of
$140,000.00. There is no property other than
the lands described in the petition belonging to
the Estate of Thomas Brooks within the State of
New dJersey.

14. Petitioners therefore submit the sale to
Jesse P. Evernham and the sale to Walters as
above recited to the Court and pray for an order
disapproving a sale to Evernham and approving
the sale to Walters and authorizing them as sub-
stitutionary administrators with the will annex-
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ed of the said Thomas Brooks, deceased, to ex-
ecute a deed of conveyance to the said Fred T.
Walters or, if nominated by him, to Arbor Terr-
ace, Inc., a corporation of the State of New Jer-
sey.

Dated at Philadelphia, Pa., September 28th, 1925.

ELIZABETH P. SHETZLINE,
HENRY P. BROOKS, JR.,
JOHN T. BROOKS, JR.,
ALBERT BROOKS,
Administrators d. b. n. c. t. a.,
Estate of Thomas Brooks, Dec’d.

State of Pennsylvania,
County of Philadelphia.

Elizabeth P. Shetzline, Henry P. Brooks, Jr.,
John T. Brooks, Jr., and Albert Brooks, being 20
duly sworn according to law on their respective
oaths depose and say that they are petitioners in
the foregoing petition named and that the mat-
ters and things contained therein are true to the
best of their respective knowledge and belief.

Deponents further say that the value of the
personal estate of Thomas Brooks, now in their
hands, does not exceed the sum of $65,000.00

ELIZABETH P. SHETZLINE,
HENRY P. BROOKS, JR.,
JOHN T. BROOKS, JR., 30
ALBERT BROOKS,
Administrators d. b. n. c. t. a.,
Estate of Thomas Brooks, Dec’d.
sworn to and subscribed before me, this 28th
days of September, A. D. 1925.
n Q HENRY C. SINEX,
LU b,J Notary Public.
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Commission Expires March 7th, 1929.
1616 Passyunk Ave.

We, the undersigned, being all the parties in-
terested in the Estate of Thomas Brooks, De-
ceased, and entitled to receive from the adminis-
trators with the will annexed of said estate, the
proceeds of the sale of land in the foregoing pet-
ition set forth, hereby disapprove and protest
against the confirmation of the sale by said ad-
ministrators to Jesse P. Evernham on the terms
set forth in the foregoing petition and we do
hereby consent to the proposed sale by said ad-
ministrators to Fred T. Walters at the price and
terms in the foregoing petition set forth, namely,
a gross price of thirty thousand dollars, and pray
the Court’s approval of said latter sale.

We do waive all notice required by the statute
or rules of the court on application to the Court
for confirmation of such latter sale.

ESTATE OF JOHN T. BROOKS, DEC’D.
JOHN T. BROOKS, JR.,
JOHN W. SHISLER,
Executors and Trustees;

ESTATE OF HENRY P. BROOKS, DEC’D.
HENRY P. BROOKS, JR.,
THE PENNSYLVANIA COMPANY,
Insurance on Lives and Granting Annuities,
FRANCES SAYRE, Vice-President,

Executors and Trustees;

ESTATE OF WM. D. G. BROOKS, DEC’D.
ELIZABETH P. SHETZLINE,
PHOEBE ANN BROOKS,
ELLA DUBBS WILLIAMS,
BESSIE IRENE MILLER,
Executrices and Trustees;
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ESTATE OF THOMAS BROOKS, JR., DEC’D.
ALBERT BROOKS,
PROVIDENT TRUST COM-
PANY OF PHILADELPHIA,
ROBERT MAYER,
Assistant Trust Officer;
GEORGE W. BROOKS,
Trustees.

State of New Jersey,
County of Ocean.

Fred G. Stanwood, being duly sworn according
to law on his oath says:

1 am now and for thirty years last past have
been in the real estate business at Island Heights
in the County of Ocean aforesaid. I have in-
spected the property described in the petition of
the substitutionary administrators of Thomas 9A
Brooks, deceased.

| am familiar with the value of the property
in the neighborhood wherein said lands are
located and in my opinion the sum of $30,000.00
1s a fair market value of said lands and should
not be sold for less at this time.

FRED G. STANWOOD,
Sw orn and subscribed to before me, this 26th
days or September, A. D. 1925.

[L-SJ JAMES H. BOGART, on
Conmrissioher of Deeds for'N.J. "0

State of New Jersey,
County of Ocean.

Oren E. Payne, being duly sworn according to
law on his oath says:
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1 am now and for fourteen years last past been

in the real estate business at Toms River, N. J.,
in the County of Ocean aforesaid. I have in-
spected the property described in the petition of
the substitutionary administrators of Thomas
Brooks, deceased.

1 am familiar with the value of the property

in the neighborhood wherein said lands are locat-
ed and in my opinion the sum of $30,000.00.
Thirty thousand dollars is a fair market value
of said lands and should not be sold for less at
this time.
0. E. PAYNE,
Sworn and subscribed to before me, this 29th
day of September, A. D. 1925.
JOS. B. WILLITS,
[L. SJ Notary Public.

Ocean County Orphan’s Court.

In the Matter of the Estate JOn Petition for
of Thomas Brooks, De- "Approval of Sale
ceased. of Lands.

ORDER OF CONTINUANCE
This matter being opened to the court by John

D. McMullin, proctor for Elizabeth P. Shetzline

and others, substitutionary administrators with
the will annexed of Thomas Brooks, Deceased,
petitioners, upon petition for the approval of the
sale of lands and disapproval of another sale
and application being made on behalf of Jesse
P. Evernham for a continuance:

It is, on this seventh day of October, 1925, Or-
dered, that the hearing upon petition be contin-
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ued until Wednesday, October 28th, 1925, at ten
A. M, in the Court House, at Toms River;

And, 1t i1s further ordered, that said Jesse P.
Evernham, if he desires to file any answer to the
petition, shall file same and serve a copy upon
the proctor for petitioner within ten days from
the date of this order.

HARRY E. NEWMAN,
Judge of Ocean County Orphans’ Court.

Ocean County Orphans’ Court.

In the Matter of the Estate
of Thomas Brooks, De-V
ceased.

PROOF OF SERVICE

State of New Jersey, 1
County of Ocean, Tss"

T. Fernley Brooks, being duly sworn on his
oath says that on the first day of October, 1925,
he served the attached notice upon dJesse P.
Evernham to whom it is addressed by delivering
to him personally a true copy thereof together
with a true copy of the petition in this cause at
Toms River, New Jersey.

T. FERNLEY BROOKS.

Sworn to and subscribed before me, this
second day of October, A. D. 1925.

NORMAN W. HARKER,
A Master in Chancery of New dJersey.

10
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Ocean County Orphan’s Court.

On Petition of

Administra tors
with the Will An-

In the Matter of the Estate nexed for Disap-

~ _proval of Sale of
0 Coefasz(?omas Brooks, De >Lands o S b

Evernham and
for Approval of
Sale of Same to
Fred T. Walters.

NOTICE OF APPLICATION FOR DIS-
APPROVAL OF THE FORMER SALE
AND APPROVAL OF THE
20 LATTER SALE

To Jesse P. Evernham, Toms River, New Jersey:
You are hereby notified that application will
be made to the Orphans’ Court of Ocean County,
at the Court House, Toms River, New Jersey, on
Wednesday, the seventh day of October, 1925, at
ten o clock in the forenoon, for an order approv-
ing the sale of the lands described in the above
referred to petition to Fred T. Walters for the
sum of $30,000.00 and disapproving the sale to
30 of said lands for $19,000.00, a copy of the
petition which will be presented to the Court up-
on such application is herewith served upon you.

JNO. D. McMULLIN,
Proctors for Petitioners.
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Ocean County Orphans' Court.

On Petition for

In the Matter of the Estate Approval of Sale
of Thomas Brooks De- Aof Lands by Ad-
ceased. ministrators with

J the Will Annexed

ANSWER AND CROSS-PETITION OF
JESSE P. EVERNHAM

The answer of Jesse P. Evernham, residing in
Toms River, New Jersey, to the petition filed in
the above entitled matter shows that:

1. Paragraphs 1 to 6 of said petition are ad-
mitted.

2. He i1s without sufficient knowledge or in-
formation of the matters alleged in paragraphs
numbered “6%” and “634” of said petition to be
able to form a belief as to their truth and there-
tore leaves petitioners to make such proof there-
of as they may be advised.

3. Paragraph 7 of said petition is denied.

4. He is without sufficient knowledge or in-
formation as to be able to form a belief as to the
rrutn of the allegations in paragraphs 7 to 12
inclusive, of said petition and therefore leaves

petitioners to make such proof thereof as they
may be advised.

P . . )
g}g%%lofsoasi%fpetiti%%%yer contained in para

Cross-Petition

showsThlt-f Cross'petition>the said Evernham

10
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1. He is a party in interest in this proceeding
in that pn July 6,1925, he entered into a written
contract with said petitioners for the sale to him
at the price of $19,000.00 of the lands and pre-
mises in said petition mentioned and described.

2. As an evidence of his good faith in the pre-
mises, he at that time paid to said petitioners the
sum of $1,900.00 on account of the agreed pur-
chase price. '

3. Said petitioners had been endeavoring for
a long time prior to July 6,1925, to sell said pre-
mises; had listed said property for sale with sev-
eral agents; had exposed said property at public
auction on more than one occasion, but had never
received, up to July 6, 1925, a bona fide bid as
high as $19,000.00.

4. The said price of $19,000.00 was, on July 6,
1925, the full value of the said premises, and was,
at that time, the best price that could have been
obtained therefor.

Wherefore, said Jesse P. Evernham prays that
said sale to him may be confirmed and that the
said petitioners may by order of this Honorable
Court be authorized and directed to execute to
him a deeed for said premises at the price and
upon the terms in said contract of July 6, 1925,
mentioned and provided.

Date Toms River, N. d., October 31,1925.

JESSE P. EVERNHAM,

State of New Jersey,
County of Ocean.

Jesse P. Evernham, of full age, being duly
sworn on his oath according to law deposes and
says that he signed the foregoing Answer and
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Cross-Petition; that he has read the same and
that the matters and things therein set forth
are true to the best of his knowledge and belief.

JESSE P. EVERNHAM,

Sworn and subscribed to before me this 31st
day of October, A. D, 1925.

PERCY CAMP, 10
[L. S.] Notary Public of New Jersey,
My commission expires November 6,1929.

In the Matter of the Estate I On Petition for m
of Thomas Brooks, De- “Approval of Sale
ceased. of Lands, Etc.

ANSWER OF ADMINISTRATORS OF
THOMAS BROOKS, DECEASED, TO
CROSS-PETITION OF JESSE P.
EVERNHAM

Elizabeth P. Shetzline, Henry P. Brooks, Jr.,
John T. Brooks, Jr., and Albert Brooks, substi-
tuted administrators, answering the cross-peti-
tion of Jesse P. Evernham, in this cause say:

1. Paragraphs 1 and 2 of said cross-petition
are admitted.
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2. Paragraph 3 is admitted excepting aver-
ment that no bona fide bid as high as $19,000.00
had been received for the property up to July 6,
1925, which averment is denied.

3. Paragraph 4 is denied.

ALBERT BROOKS,
Administrator;
JNO. D. McMULLIN,

Attorney for Petitioners.

State of Pennsylvania, \ .
County of Philadelphia, j *

Albert Brooks, being duly sworn according to
law, deposes and says that he is one of the ad-
ministrators with the will annexed of Thomas
Brooks, deceased, and that he has read the fore-
going answer and the matters and things therein
contained are true.

ALBERT BROOKS.

Sworn and subscribed to before me, this 6th
day of November, A. D. 1925.

NORMAN W. HARKER,
[L. S.] A Master in Chancery of New Jersey.



Memorandum 43

Ocean County Orphans’ Court.

On Petition for

In the Matter of the Estate Approval for Sale

of Thomas Brooks, De- “of Lands by Ad-

ceased. ministrators C. T.
A. D. B. N.

MEMORANDUM

This matter comes before the Court on the
petition of the Administrators C. T. A. D. B. N.
of the last will and testament of Thomas Brooks,
deceased, under authority of the statutes (2 C. S.
1912, pp. 2262, etc., Sections 13 and 14).

The petitioners ask to have a certain contract
between them and one Jesse P. Evernham, dated
July 7th, 1925, disapproved and a contract for
the sale of the same premises, to one, Fred T.
Walters, dated September 13,1925, approved.

It appears that said Thomas Brooks died tes-
tate in the year .... ; that his will was duly pro-
bated in the County of Philadelphia and State
of Pennsylvania; that an exemplified copy there-
of filed and recorded in the Surrogate’s Office of
the County of Ocean. The will vested in the ex-
ecutors, therein named, a power of sale of the
decedent’s real estate; the executors named in
said will are all deceased; that substituted ad-
mimstrators have from time to time been ap-
pointed and qualified to act on behalf of the es-
tate during the times covered by the present con-
troversy and that exemplified copies of their re-
spective appointment filed in the Surrogate’s of-
fice of Ocean County, prior to time covered by
the present proceedings.

10
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On July 7th, 1925, the substituted administra-
tors C. T. A., etc., entered into a contract with
Jesse P. Evernham for the sale of a parcel of a-
bout ninety-nine (99) acres of land near Island
Heights, Ocean County, for the sum of $19,000.00
to be paid; $9,000.00 cash and a ten thousand
dollar mortgage, payable in three years, interest
at six per cent., with certain release clauses.
This contract was a result of negotiations car-
ried on for some time between the administra-
tors and the purchaser. It was made subject to
the approval of a competent court of New Jer-
sey, having jurisdiction thereover. $1,900. was
paid on account of contract at date of same.

On August 18th, 1925, another contract was
made by administrators with Stahl and Hill, for
sale of same land for $25,000.00 and on Septem-
ber 13th, 1925, another for $30,000.00 to one F.
T: Walters. This contract was made subject to
disapproval of first contract.

The respondent has filed an answer and cross-
petition asking that the Evernham contract be
approved. It appears from the petition and the
testimony offered in this case that.after the ex-
ecution of the above agreement with the re-
spondent Evernham, on July 7th, 1925, the peti-
tioners on or about August 18th, 1925, received
an offer of $25,000.00 for the same property from
John Stahl and George Hill and that on or about
September 13th, 1925, a further offer was made
from one Fred T. Walters, to purchase the said
property at the price of $30,000.00; that further
negotiations led to the execution of another con-
tract for the sale of said property between the
several administrators and said Walter, for the
sum .of $30,000.00.

Since it appears that the Stahl and Hill con-
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tract has not been executed by the purchasers
and they are not parties of the present proceed-
ings, the sole question remaining to be determ-
ined is:

1.  Shall the Evernham contract be disapprov-

ed or approved by this Court, and if disapproved
shall the contract of Walters be approved?

The petitioners’ contention is that the contract
entered into between the administrators and
Evernham does not become a binding contract
until same has been confirmed by the Orphans’
Court.

The respondent Evernham contends that the
only matter of inquiry by the Court is as to the
adequacy and fairness of the price agreed to be
paid on the date of the making of the contract
and if the price is found fair, as of the date of

10

contract, and in the absence of fraud, collusion on

or error, the sale should be confirmed and ap-
proved.

I am convinced from the testimony (and in fact

it is admitted by the petitioners) that $19,000.00
was a fair price for the premises in question, as
of July 7th, 1925; that all parties acted in good
faith in making the Evernham contract on that
date.

The petitioners, Elizabeth P. Shetzline, Henry
P. Brooks, Jr., John T. Brooks, Jr., and Albert
Brooks, are each beneficiaries of the estate of
Thomas Brooks, deceased, and in fact the princi-
pal persons to profit by the disapproval of the
Evernham contract and approval of the Walters
contract.

Two witnesses were produced by the adminis-
trators, C. T. A., etc., who testified that minors

Or\
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had an interest in the estate. I find the minors
mentioned by the first witness, Robert Mayer,
Assistant Trust Officer, Provident Trust Com
pany, to be the children of John T. Brooks, dJr.,
and Albert Brooks, both of whom joined in the
contract with Evernham; that the minors men-
tioned by the other witness, a Mr. Shields, Trust
Officer in the Pennsylvania Company for In-
surance, etc., explained that the portion of
Thomas Brooks estate which went to Henry P.
Brooks, who is now deceased, goes to decedent’s
widow during her life, and at her death, one-
half to Henry P. Brooks, Jr., who is also one of
the signers, one-fourth to a daughter, and the
other fourth in trust for same daughter for her
life, with the remainder to her children. It
would seem, therefore, that those who joined in
the Evernham agreement on July 7th, 1925, and
are now asking that that agreement be disap-
proved, are substantially the sole beneficiaries of
Thomas Brooks, deceased.

With the exception of Thomas Fernley Brooks,
no witness were produced before the Court by
the petitioners to show the value of the premises
in question.

The respondent produced a number of wit
nesses among which there seemed to be no sub'
stantial disagreement that the property in quest-
ion was worth from $19,000.00 to $20,000.00 on
the date of the making of the Evernham con-
tract.

Counsel for petitioners in fact, made the state-
ment that there was no question or doubt but
that the administrators, C. T. A., etc., and Evern-
ham entered into a fair, honest contract on the
date in question, and that there was no suspicion
of fraud, error or mistake between the parties.
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The testimony discloses that for a period of at
least several years, there had been an endeavor
by the petitioners to sell the premises in quest-
ion. During which time two public sales had
been held by them in an endeavor to dispose of
the land. One of these public sales had been
held in 1923, but for some reason which did not
clearly appear, no bids had been received. That
at another public sale held in April, 1925, the
property was knocked down for the price of $15,-
000.00. This sale failed to go through because
of some error in proceedings, details of which
were not disclosed.

Soon after the date of this last-mentioned sale
negotiations between Evernham and the admin-
istrators, C. T. A., etc., through the Brooks at-
torney, were begun and culminated in the con-
tract above mentioned.

After this date two other negotiations were
indulged in, culminating in a contract dated
September 13th, 1925, between the administra-
tors, C. T. A., etc., and Fred T. Walters, for the
sale of the same land for the price of $30,000.00,
which last-mentioned contract the administra-

t0 A* etc®>are asking to have a(rl)proved
and the Evernham contract disapproved.

It is admitted that.no effort was made by the
administrators, C. T. A., etc., to have the Evern-
ham contract promptly confirmed and approved.
Ine attorney of the estate gave as a reason, that
the court was not in session during July and
August. The court was in session, however,
dunng the month of July and first half of Aug-
ust, 1925, although it was not shown that the at-
torney knew of this fact.

Petitioners’ counsel has brought to the Courts’

10
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attention the fact that he had failed to call F. T.
Walters for the purpose of proving by him his
willingness and ability to carry out and fulfill
the terms on his part of the contract between
him and the petitioners. The Court as-
sumes for the purpose of disposing of this mat-
ter, that said Walters would have so testified had
he been called.

Where a sale is conducted by an officer pur-
suant to an order of the Court, mere inadequacy
in the price bid, at a fair and regularly conduct-
ed sale, will not justify refusal to confirm the
sale, even though other persons after the sale
offer to bid more for the property. Morrise v.
Inglis, 46 N. J. Eq. 306; Bethlehem Iron Co. v.
Philadelphia and Seashore R. R., 49 N. J. Eq. 356,
and other cases therein cited.

The petitioners, however, urge that the Walt-
ers contract be approved and Evernham con-
tract disapproved, and cite as the legal authority
therefore the case of Ryan v. Wilson, 64 Eq. 797,
and Campbell v. Hough, 73 Eq. 601, at page 609.
Both of these cases are controlled by Section 85
of the Orphans Court Act (P. L. 1898, p. 715)
and in the case of Ryan v. Wilson, confirmation
was withheld because the bid reported was far
below the estimated value of the property and
the property not offered for sale in a manner,
which, in view of all the known circumstances,
seemed likely to bring the best price.

In the case of Campbell v. Hough, the Vice-
Chancellor expressed a doubt that the Orphans
Court would confirm a prior sale because $600.00
more had been offered than the contract under
consideration. The Vice-Chancellor stating,
“that such sale was affected by Section 85 of the
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Orphans’ Court Act, P: L. 1898, p. 745, which
commits the question of confirmation or reject-
ion without limitation to judicial discretion, as
construed by Ryan v. Wilson, 64 Eq. 797.”

#Respondent contends that the Court has no
right to consider the value of the property after
the day of the date of the making of the contract
and cite as their authority the case, In Re Devine
Administration, 62 Eq., page 703, etc. This last
case came to the Court on an application to an
Orphans’ Court by an administrator C* T. A.,
etc., for approval of a sale of testator’s lands,
being a case like the ,one in question, except that
approval was asked by the administrator, C. T.
A?-etc. Approval was contested by heirs-at-law,
of the testator. The proceedings were under
supplement of an act entitled, “An act concern-
ing executors and the administration of intes-
tate’s estates” (Revision 1898) (being the same
law that is herein invoked). In that case, in an
opinion by Magie, Ordinary, which was decided
on other grounds, the Court proceeded to make
this statement, “They assert that the sale was be-
low the fair market value of the land on August
5th, 1889, when the contract was made. Upon this
contention evidence of market value after that
date was not admissible, except, so far as it tend-
ed to show the value at that date. Increase of
value afterwards should have no effect in induc-
ing disapproval of the contract of sale, if it was
one proper to be made at the time.”

noted that the Courts have expressec
ulilering opinions, as to confirming by the Or-
phans Court of sales, under Section 85 of the
Orphans Court Act and under Section 14 of the

Id  “administration of intestate*
estate.- While neither of the Courts above cit-

10
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ed the reason of the distinction between the two
acts I would venture to suggest there is a distinc-
tion which this Court should take cognizance.

Section 85 of the Orphans’ Court Act is the
concluding section of several sections, providing
for the sale under certain circumstances of real
estate of which a testator or intestate died seiz-
ed. In the case of an intestate, the administra-
tor does not administer or have control of the
real estate of the intestate in an estate that is
solvent, neither does an executor have control
of the real estate unless same is given him by
the terms of the will.

Under these sections then, the representative
of the estate contemplated by Section 85 and
preceding sections of that act, has the authority
to dispose of the real estate only by virtue of an
order of Court; that the Court’s authorization
is strictly limited to the satisfying of creditors
from real estate, the title to which i1s vested in
the heirs-at-law, that the authority only pro-
ceeds to the extent of satisfying creditors of the
decedent. The court then seems primarily
charged (while handling this property vested in
others) withlthe duty of exercising the very
highest care and only allowing to be sold so much
thereof as will satisfy the creditors and pay the
expense of administration. For that reason the
officer ordered by the Court to make such sale
acts as the Court’s agent for the purpose of re-
ceiving offers and reporting same for confirma-
tion. If the sale is made in an approved regular
public manner, as above stated, the Court would
not question the mere inadequacy of price. Un-
less so inadequate as to suggest fraud. If the
sale, however, was in the nature of a private sale
the Court would feel bound to procure the high-
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est possible bid and to accept only the highest
and best price and until the Court was satisfied
it had such best terms would feel in duty bound
not to confirm a report made. This is all upon
the theory that the Court takes control and is
charged with the duty of obtaining the best
terms up till the actual confirmation.

Under Section 13 and 14 of the act concerning
“administration of intestate’s estates” a differ-
ent situation is presented. The testator does
not rely upon the assistance of the courts, but
himself named executors, clothed them with
power to sell the lands of which he died seized.
The title to the real estate for that purpose vest-
ed in the executors and their powers were only
limited by the terms of the will.

The Legislature by various acts culminating
in the supplement of 1898, page 395, clothed ad-
ministrators C. T. A., etc., In certain cases with
the same powers as to sale of real estate of the
testator that the executors originally had. Pro-
viding, however (Section 14 of said act), that no
sale made by such administrators C. T. A., etc.,
shall be valid till the terms have been submitted
to the Orphans’ Court, etc., and approved by said
court.

There is no specific direction to the Court con-
tained in this act, except to provide and direct
the administrators, C. T. A., etc., to give addi-
tional security at the Court’s discretion.

Upon the death, resignation or removal of
such executors, the beneficiaries of the estate
have the first and paramount right of naming

20
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themselves or others to continue the administra-
tion of the estate under the terms of the will.

In this case it happens that the beneficiaries
themselves are the persons named as adminis-
trators C. T. A., etc., to deal with their own pro-
perty. Administrators C. T. A., etc., whom the
Legislature had clothed with authority to dis-
pose of their own property acting in the capacity
of representatives of the estate. =~ Under such
circumstances there is not the same duty cast up-
on the Court to see that only necessary limited
amount of real estate shall be sold or that the
property brings the highest possible dollar. The
Court has the duty of providing security from
the funds derived from the sale of real estate
and certainly the duty to see that no fraud or ir-
regularity is perpetrated and that the sale was
fair as to price.

In the present case the clear and convincing
testimony indicates that the property was con-
tracted to be sold by the administrators, C. T. A.,
after two months’ negotiations between the part-
ies; that the price obtained was reasonable and
fair on the date alleged; that being free of irreg-
ularities, error or fraud and for a fair wvalue
there can be no valid objection to the sale to
Evernham being approved.

Evernham was entitled to have his contract
submitted to the Court for its approval by the
administrators, C. T. A., etc., promptly after its
execution and testimony as to increased value
after that date would be inadmissible except as
to show the actual value as of the date of the
contract.
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I will, therefore, deny the prayer of the peti-
tioners to have the Evernham contract disap-
proved and grant the prayer of the cross-peti-
tioners and approve the terms of the contract for
sale between the administrators C. T. A., etc.,
and Jesse P. Evernham for the sum of $19,000.00
and bearing date July 7th, 1925.

HARRY E. NEWMAN,
Judge.

10
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Ocean County Orphans’ Court.

On Petition for
In the Matter of the Estate Approval of Sale
of Thomas Brooks, De- “of Lands by Ad-

ceased. ministrators c. t.
. a d. b.n
J

ORDER CONFIRMING SALE

A petition having been presented to this Court
by Elizabeth P. Shetzline, Henry P. Brooks, Jr.,
John T. Brooks, Jr., and Albert Brooks, all of
the City of Philadelphia, in the state of Penn-
sylvania, administrators C. T. A. D. B. N. of the
last will and testament of Thomas Brooks, late
of Philadelphia, deceased, wherein the petition-
ing administrators submit for the consideration
of this Court two contracts for the sale of land
entered into by said petitioners, which land is
hereinafter described, the first contract entered
into between the petitioners and Jesse P. Evern-
ham, of Toms River, New Jersey, on July 7,1925,
for the sale of said land at the price of $19,000.-
00, and the second of said contracts entered into
between the petitioners and Fred T. Walters, of
Trenton, New Jersey, on September 13,1925, for
the sale of said lands to said Walters at the price
of $30,000.00, and"it appearing by said petition
that the said petitioning administrators pray for
the disapproval of said contract of sale to said
Evernham and pray for the approval of this
Court of the contract of sale to said Walters;

And it appearing that an answer and cross-
petition has been filed in this proceeding on be-
half of Jesse P. Evernham, wherein he prays
that the sale of said lands to him may be confirm-
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ed by the order of this Court and that the con-
tract of sale to said Walters may be disapproved.

And it appearing that due notice of this appli-
cation has been given to all persons interested in
said lands;

.And testimony on the issues raised by the peti-
tion and cross-petition having been submitted in
open Court, and the Court having received and
considered briefs of John D. McMullin, Esquire,
proctor for “the petitioners, and of Howard
Ewart, Esquire, proctor for said Evernham; and
this Court being satisfied from a consideration
of the evidence and the briefs submitted that the
contract of sale entered into July 7, 1925, be-
tween the said petitioners and the said Evern-
ham for the sale of said lands at the price of
$19,000.00 represented the full and fair market
value of said property at the time of making said
contract and that the said contract was free
from irregularities, fraud or error, and the
Court having found from an examination of the
evidence that a considerable increase in the value
of said lands occurred after July 7,1925, and be-
ing of the opinion that the increase in the value
of said lands subsequent to the making of said
contract on July 7, 1925, ought not to be consid-
ered in determining whether or not to approve
or disapprove of the said contract of said to
Evernham:

It is thereupon, on this fifteenth day of Febru-
ary, nineteen hundred and twenty-six, Ordered
that the aforesaid sale of lands and premises in
said petition described, to wit:

.All that certain tract or parcel of land with
the buildings thereon erected situate in the
township of Dover, County of Ocean and State

in
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of New dJersey, bounded and described (the
courses and distances being from a survey there-
of made May, 1923, by Arthur C. King, C. E.) as

follows:

Beginning at a stone the third corner of acres
thirty-six and thirty-four one-hundredths re-
turned to John Ratoone and formerly belonging
to S. H. Shreve, also the beginning corner to
acres twenty-nine and sixty-six one-hundredths
returned to Jacob R. Hardenburgh, recorded
June 12, 1817, in Book S 18, page 83, etc., also
beginning corner to acres six and ninety-six one-
hundredths conveyed by F. W. Brinley to Ben-
jamin L. Irons, also the beginning corner to
acres four, more or less, conveyed by Daniel
Applegate and John Layton, November 23,1866,
recorded in Ocean County Clerk’s Office in Book
37 of Deeds, page 300, etc., and the beginning
corner of acres ninety-five more or less, conveyed
by Benjamin L. Irons to Samuel B. Parsons by
deed dated September 28, 1864, recorded in said
County Clerk’s office in Book 31 of Deeds, page
259, et seq., thence running (1) south fifty-six
degrees and four minutes east eleven hundred
fifty-one and four one-hundredths feet, more or
less, to a stone on the north side of a road the
second corner of said acres ninety-five, more or
less; thence (2) along the second line of said
acres ninety-five, more or less, south thirteen de-
grees twenty-six minutes west thirty-four hund-
red eight and nine-tenths feet to a locust post in
the line of Island Heights property and a third
corner of said acres ninety-five, more or less;
thence (3) along Island Height line also the third
line of said acres ninety-five, more or less, north
seventy-eight degrees forty-nine minutes west
three hundred sixty-one and sixty-eight one-



Order Confirming Sale 57

hundredths feet to a stone corner to land belong-
ing to John S. Page, later Hardy, said stone be-
ing also the fourth corner to said acres ninety-
five, more or less; thence (4) along the fourth
line of said acres ninety-five, more or less, north
thirteen degrees twenty-six minutes east five
hundred seventy-nine and forty-nine one-hu|nd-
redths feet to a stone in the fifth corner of said
acres ninety-five, more or less, to the northeast
corner of saidJohn C.Page or Hardy's lot;thence
(5) along the fifth line of said acres ninety-
five, more or less, north seventy-six degrees and
four minutes west four hundred seventy-one and
nine tenths feet to a stone the sixth corner of
said acres ninety-five, more or less, to the north-
west corner of said John C. Page or Hardy's lot;
thence (6) along the line of John C. Page or
Hardy’s lot and partly by the line of Island
Heights property being also the sixth line of said
acres ninety-five, more or less, south nineteen
degrees twenty-seven minutes west eleven hund-
red sixty and twenty-nine one-hundredths feet
to a stone near the north shore of Toms River;
thence following the shore of Toms River the
several courses and distances thereof, the spe-
cific courses and distances being (7) north
twenty-one degrees twenty-six minutes west two
hundred thirty-six and fifty-four one-hundred-
ths feet; thence (8) north fifty-eight degrees
twelve minutes west two hundred ninety-nine
and sixty-four one-hundredths feet to a stone
the southeast corner of what was formerly the
ohmn farm, later the Manolt farm, the eighth
corner of said acres ninety-five, more or less,
also the beginning corner of a lot conveyed by
L bhinn to Benjamin L. Irons; thence (9) along
the line of said acres ninety-five, more or less,

10

20

on
o0



10

™

aq

58 Order Confirming Sale

north nineteen degrees eleven minutes east
twenty-eight hundred eighty-one and fifty-six
one-hundredths feet to a stone which is the
northeast corner of said Manolt farm and the
ninth corner of said acres ninety-five, more or
less, to the southeast corner of a lot formerly
belonging to Joseph Page; thence (10) along the
ninth line of said acres ninety-five, more or less,
north forty degrees thirty-five minutes east five
hundred ninety and four-tenths feet to a stone
standing south thirty-seven degrees fifty-one
minutes west ninety-two links from a stone the
tenth corner of said acres ninety-five, more or
less, said stone being the second corner of a lot
of land conveyed by Charles M. Johnson and wife
to Mary C. Acey by deed dated July 17,1885, and
recorded in the Clerk’s office in Book 159 of
Deeds, page 154, etc., also corner of acres five
and eight one-thousandths conveyed by Charles
M. Johnson and wife to said Eugene A. Maurice
by deed dated February 2, 1889; thence (11) a-
long said Mary C. Acey’s line north seventy-four
degrees ten minutes west nine hundred fifty-sev-
en feet to a stone corner to said acres five and
eight one-thousandths; thence (12) north fifteen
degrees forty-four minutes east four hundred
eleven and eighty-four one-hundredths feet to a
stone corner to Charles M. Johnson and also cor-
ner to land of John P. Haines; thence (13) north
eighty-three degrees twenty-four minutes east
one hundred fifty-one and eight-tenths feet to a
stone corner to land of heirs of John Layton, de-
ceased; thence (14) south fifty-four degrees
fifty-one minutes east four hundred forty-five
and five-tenths feet to a stone corner to land of
heirs of John Layton, deceased, and in the clos-
ing line of said acres ninety-five, more or less,
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thence (15) along said closing line north thirty
degrees forty-one minutes east three hundred
ninety-nine and twenty one-hundredths feet to
the place of beginning. Containing ninety-nine
and twenty-two one-hundredths acres after ex-
cepting from the lands above described eighty-
six one-hundredths of an acre conveyed by Sam-
uel Parsons and wife to School District No. 32 by
deed dated October 7,1871, and recorded August
5, 1874, in Ocean County Clerk’s office in Book
79 of Deeds, page 16, etc., and being all the tract
or parcel of land and premises hereinafter par-
ticularly described, situate, lying and being in
the Township of Dover in the County of Ocean
and State of New Jersey. Beginning at a stone
at the southeast and second corner of a lot of
acres eighteen and fifty-three one-hundredths
conveyed by Joseph Johnson to Charles M. John-
son by deed dated February 26, 1859, recorded
in Book 16 of Deeds, page 152, in Ocean County
Clerk’s office. Also the ninth corner of a tract
of acres ninety-five, more or less, conveyed by
Benjamin L. Irons to Samuel B. Parsons by deed
dated September 28th. 1864, recorded in Book 31
of Deeds, page 250, of which the lot hereby con-
veyed is a part, thence running as the magnetic
needle pointed A. D. 1864, first, south seventy-
four degrees forty-five minutes east two hund-
red feet to the west side of a road to be opened
to Toms River; second, north fifteen degrees
east two hundred and forty-seven feet six inches
along the west side of said road to a stake; third,
north seventy-four degrees forty-five minutes
west one hundred and four feet three inches to
the fourth corner of a lot of acres one and six
one-hundredths conveyed by Charles M. Johnson
and wife to Joseph Page by deed dated March 13,

oa
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1865, and part of the aforesaid acres eighteen
and fifty-three one-hundredths; fourth, south
thirty-six degrees twenty-seven minutes west
two hundred and sixty-four feet along the fourth
and last line of said acres one and six one-hund-
redths and the east line of said acres eighteen
and fifty-three one-hundredths to the beginning;
made by the said administrators, petitioners
herein, to Jesse P. Evernham for the sum of $19,-
000.00, be and the same is hereby approved and
confirmed, pursuant to the statute in such case
made and provided.

And it 1s further ordered that the contract of
sale made between petitioning administrators
and said Walters on September 12, 1925, be and
the same is hereby disapproved.

And the Court having examined into the a-
mount of the bond given by said petitioning ad-
ministrators, and it appearing that bond in the
sum of $140,000.00 has been given and that said
bond is sufficient to secure the proceeds of sale
of the aforesaid lands, it is Further Ordered that
no additional bond be required in connection
with the sale of the lands hereinbefore men-
tioned.

HARRY E. NEWMAN,
Judge.
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Ocean County Orphans’ Court.

In the Matter of the Estate 0 f o
of Thomas Brooks, De- s>~ conlirmation
ceased, of Sale.

J
TESTIMONY
10
(Filed May 7th, 1926.)
Toms River, N. J., December 8,1925.

Testimony before Honorable Harry E. New-
man, Judge.

Appearances—For Petitioners—John D. Mec-
Mullin and Thomas Fernley Brooks, Esqgs.

For Respondent Jesse P. Evernham—Howard
Ewart, Esq. 20

For Respondent Fred T. Walters—Alexander
Trapp, Esq.

Mr. McMullin—If the Court please, I have
associated with me Mr. Brooks, of the Phila-
delphia bar. This is the estate of Thomas
Brooks. Shall I open?

The Court— Yes.

Mr. McMullin—If the Court please, Thom- 3p
as Brooks, a resident of Philadelphia, died
m 1906 leaving a will under which he gave a
power of sale, or rather, a direction of sale,
of his real estate to his executors. Among
the assets of the estate was a tract of about
100 acres of land in this county at Island
Heights. It was an old farm. During the
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course of years the executors died and from
time to time administrators were substitut-
ed in their stead in Philadelphia, until at the
present time the representatives of Thomas
Brooks’ estate are three substituted admin-
istrators, we call them up there—four of
them; and those four are the petitioners
here. They filed their exemplification of
the will in the surrogate’s office here and al-
so of their proceedings as to their appoint-
ment and under the statute are here to-day.

Now, in July, about July 6th of this year,
these substitutionary administrators enter-
ed into an agreement of sale in the regular
form with Mr. Evernham under which they
agreed to sell this property in this county to
him for the sum of $19,000., part cash and
part mortgage, with a more or less compli-
cated release clause joined. In this agree-
ment it was provided that the agreement
was subject to the approval of a competent
court.

In August the administrators received an
offer of $25,000 for the property from anoth-
er party and they took a deposit from this
second party and were about to enter into
an agreement with him, subject to the dis-
approval of the first offer and to the approv-
al of that offer, when along came a third
man with a third offer, and they got an offer
tfm last time for $30,000., which was receiv-
ed in September.

The Court—What was the first one?

Mr. McMullin—The first one was $19,000.

The Court—The second one?
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Mr. McMullin—The second one was $25,-
000., and the third was $30,000. They took
up this third offer with both the first and the
second parties and advising them of it,
whereupon the second party withdrew, took
down his deposit and no agreement was
made, because he could not see that he would
have any possible standing at all; he was
between Scylla and Charybdis.

So we then presented our petition,
which we set forth these facts as I have told
them to your Honor, and asked the Court
for the disapproval of the first sale and for
the approval of the last sale at $30,000.
Now, I might say that I have here the offic-
ers of two of the title companies who are in-
terested in this question of the funds. You
see, every one concerned in the matter of the
original ones, practically, is dead. The
children of Thomas Brooks, who were recip-
ients of his estate, are all practically dead,
with the exception of Mrs. Shetzline and one
other son. Four out of six are dead. And
the Provident Life, of Philadelphia, is
trustee under the estate of one of the sons
and is therefore interested in this property,
and among those beneficiaries are a number
of infants; and as to another son the same
condition exists, only it is the Pennsylvania
Company for Insurance on Lives and Grant-
mg Annuities. So, ultimately, the ones in-
terested here are in quite a large measure
minors.

Now, to this petition the consent to the
prayer is—service is acknowledged by the
parties themselves and they have joined
their consent to the prayer of the petition,
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that is, by all of the beneficiaries. 1 gave
notice to both of the purchasers. The first
purchaser, Mr. Evernham, filed an answer
in which he raises the question as to the ade-
quacy of the price at the time the sale was
made. The last purchaser is here repre-
sented by Mr. Trapp, of the New Jersey bar,
and who will speak for himself.

Mr. Ewart—Does the Court desire a
statement of the position of Mr. Evernham?

The Court—Yes.

Mr. Ewart—It is this. That this proper-
ty has been on the market for years; that af-
ter negotiations running over some period
of time an agreement was finally reached
whereby Mr. Evernham agreed to buy, and
the administrators, C. T. A., of the Brooks*
estate to sell, at the price of $19,000. That
agreement was reached in June. The a-
greement with the executor was signed and
dated July 6th, I think it is.

Our position is that at that time that was
a full and fair market value of that pro-
perty. We were bound under the contract,
if the market had gone down, we would have
had to pay the $19,000. If the market went
up, that is to our advantage and not to the
advantage of the estate, and that the thing
that ought to govern this Court in the de-
cision of this issue is the fair market value
at the time this agreement was made and
not some other time. We expect to show
that there has been a very decided change
in the values of real estate very similar to
this property since that date.
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The Court—When was the contract to be
consummated, the one made first?

Mr. Ewart—On settlement, which was
supposed to take place with sixty days.

Mr. McMullin— Ninety days.

Mr. Ewart— Of course, the obligation was
binding as of the time it was signed.

The Court—And they were to get the ap-
proval of the Court?

Mr. Ewart—It was to be subject to the ap-
proval of the Court, yes. This we admit.

The Court—The duty is that the executors
or their representatives should get the high-
est price as the representatives of the
estate ?

Mr. McMullin—In other words, that the
Court is not simply a rubber stamp, but has
a volce in the matter; otherwise there would
be no necessity of the Court. If the Court
had to approve the action of the executors—

Mr. Ewart—Perhaps we can avoid this
testimony if Mr. McMullin is willing to ad-
mit that $19,000 was a fair price for the pro-
perty at the date of the contract, I see no
necessity for taking testimony.

Mr. McMullin—Nothing has been admitt-
ed as yet, has there?

Mr. Ewart—Well, if that be your position.

Mr. McMullin— No, it is absurd to say that
$19,000 was a fair price for the property
when they paid $30,000. for it.

Mr. Trapp—If your Honor please, I repre-
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sent Mr. Walters, the gentleman who made
the offer of $30,000. Owur position is rather
unique in one fact, that we had no know-
ledge of what the other people had offered
for it. We filed our petition and learned
that the first bid was $19,000, the second
$25,000 and some hundred, and we have
since learned that the agreement between
the party that bid $19,000 and our people are
practically identical in the fact that it is sub-
ject to the approval of a competent Court of
this State. And our agreement, I might
further say, is subject to the approval of this
Court accepting our $30,000 over and above
the $19,000.

Mr. McMullin—I was going to add that
the original estate left to the defendants,
children of Thomas Brooks, four of them
died. Each of them left their estate in
trust, each of those dying; so that there are
two of the original beneficiaries and four
trusts benefiting from this; each of which
four trusts is arising from the beneficiaries.
So when you trace on down I suppose there
are ultimately entitled twenty-five or thirty
individuals.

The Court—Are there substituted admin-
istrators?

Mr. McMullin—Two of them.
The Court—Who are they?

Mr. Brooks—One of them is a beneficiary
under the will and the others are beneficiar-
ies under will of their fathers, coming from
the grandfather.
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Mr. McMullin—All of them wultimately
benefited. If the Court please, there is an
answer filed here and there are certain ad-
missions in the answer, which I do not im-
agine you want us to prove. It is admitted
the death of Thomas Brooks and the grant-
ing of letters and the appointment of execu-
tors, and so forth. The second paragraph is
admitted, as to the death of the executors,
and the third paragraph, as to the substitu-
tion therefor by the Philadelphia court of
the present petitioners as administrators.
The contents of the will are admitted. The
ownership of the real estate and the cor-
rectness of the description is admitted. The
fact of the offer of Jesse P. Evernham of
$19,000 for the premises is admitted. That
1s about all. So Mr. Brooks, I think I will
call you to the stand. 70

THOMAS FERNLEY BROOKS, sworn for
petitioner.

Direct examination, by Mr. McMullin.

Q.  Mr. Brooks, what is your relation to the
estate of Thomas Brooks?

A. I am the attorney for the estate of Thomas
Brooks, Sr., estate.

Q. Have you in your possession the agreement 30

made with Jesse P. Evernham for the sale of this
property?

A. Thave. (Produces paper.)

Mr. McMullin—1I will offer the agreement
in evidence.

(Agreement .marked Exhibit PI.)
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Q. When was that agreement made?

The Court— I suppose you might read it.
Read the agreement, if it is not too long.

(Mr. McMullin reads agreement as fol-
lows) :

Agreement made the seventh day of July,
A. D. 1925, between Elizabeth P. Shetzline,
Henry P. Brooks, dJr., John T. Brooks, Jr.,
and Albert Brooks, administrator D. B. N.
C. T. A. of the estate of Thomas Brooks, de-
ceased, of the first part, and Jesse P. Evern-
ham, of Toms River, New Jersey, of the sec-
ond part, as follows, to wit: The said party
of the first part agrees to sell and convey to
the said party of the second part, who a-
grees to purchase all that certain tract of
land situate partly in the Township of Dover
and partly in the Borough of Island Heights,
Ocean County, State of New Jersey, known
as the Brooks Farm and described in ac-
cordance to a survey thereof made May,
1923, by Arthur C. King, Civil Engineer,
Toms River, N. J., containing ninety-nine
acres more or less, on the terms and condi-
tions following, wit: The said party of the
second part agrees to pay for the said pro-
perty the sum of nineteen thousand dollars,
as follows: Nineteen hundred dollars on the
signing of this agrément (which deposit
shall be forfeited to the said party of the
first part as liquidated damages in case of
the default By the said party of the second
part in the performance of the terms of this
agreement) and the balance of the purchase
money as follows: Cash, seventy-one hund-
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red dollars at the time of settlement and a
mortgage on said property for $10,000, pay-
able within three years at six per cent., with
privilege to purchaser to have released from
the lien of said mortgage parts as follows:

Tract No. 1 on plan of 33-64/100 acres up-
on payment of $7,000.

Tract No. 2 on plan of 13-86/100 acres up-
on payment of $3,000.

Tract No. 3 on plan of 4-64/100 acres upon
payment of $1,000.

Tract No. 4 on plan of 47-8/100 acres upon
payment of $5,000.

A policy of.fire insurance for $5,000.00 to
be transferred to said party of the second
part upon payment of the.premium, less the
discount named in policy.

The premises are to be conveyed free and
clear of incumbrance and easements.

The gas and electric fixtures, heaters,
ranges, etc., annexed to the said building are
included in the sale, as also any water pipe
laid on any street bounding said lot.

Possession to be given at the time of
settlement. Settlement in ninety days un-
less further time 1s required to perfect title.

Taxes, water rent, house rent and interest
on incumbrance (if any) to be apportioned
for the current term.

Gas bills, if any, to be paid by theseller.

TThe title is to be such as will be insured bv
West Jersey Title & Guaranty Company of
Camden, N. J

And the said parties hereby bind them-
selves their heirs, executors, administrators

-xa
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and assigns for the faithful performance of
the above agreement within ninety days (as
above) from the date hereof, said time to be
the essence of this agreement, unless extend-
ed by mutual consent in writing endorsed
hereon, said sale to be subject to the approv-
al of a competent Court of record of New
Jersey.

This agreement is not to be recorded or
entered of record.

In witness Whereof, the said parties have
hereunto set their hands and seals, the day
and year first above written.

Sealed and delivered in the presence of
T. FERNLEY BROOKS,
ARTHUR B. KIEFABER.

ELIZABETH P. SHETZLINE, (Seal)

HENRY P. BROOKS, JR., (Seal)
JOHN T. BROOKS, Jr., (Seal)
ALBERT BROOKS, (Seal)

Administrators, D. B. N. C. T. A., Estate
of Thomas Brooks, deceased.

JESSE P. EVERNHAM. (Seal)

Q. Did you receive the $1,900 payment called
for?

A. It passed through my hands. It was not
drawn to my order, it was drawn to the order of
the estate.

Q. Before the signing of that agreement was
the offer submitted to the parties other than
those who signed it?

A. No.

Q. After the execution of that agreement did
you have a further offer for the property?
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A. Yes.

Q. Tell the Court what that was.

A. In the early part of August, 1925, a gentle-
man by the name of Mr. Stahl and Mr. Klein
called at my house—1I have a summer home at
Island Heights— and asked about the property,
and I told them that the property had been sold
under an agreement but if they chose to make
an offer, which we would have to submit to the
Court, I would be willing to consider any offer
they chose to make. In furtherance of that, on
the 18th of August they paid me $1,000 and I
gave them a receipt.

Q. Have you the receipt there?

A. I have the receipt here. Shall I read i1t?

Q. No, I want to show it to counsel.

(Paper submitted to Mr. Ewart.)

10

Mr. Ewart—I object to the admission of g0

this paper.
The Court—On what ground, Mr. Ewart?

.Mr. Ewart—It is a self-serving declara-
tion by the witness, who says he is the attor-
ney for the petitioners of the estate. It
cannot bind us. We are not interested in
what this property was worth a month and
half after an agreement of sale was made.

The Court—I will admit it.

(Objection noted for respondent Evern-
ham as ground of appeal.)

(Paper marked Exhibit P. 2))
Mr. McMullin—Shall I read it?
The Court No, just state what it was.

20
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The Witness—Partly it is an offer of $25,-
000 for the. property.

Mr; MeMullin—W ith a little better mort-
gage terms.

Island Heights, N. J., August 18,1925.

Received from George Hill, of White
Plains, N. Y., by check for one thousand dob
lars, paid to show good faith in firm offer of
John Stahl and George Hill of twenty-five
thousand dollars for the Brooks farm of a-
bout 100 acres near Island Heights, New
Jersey. Said money is paid upon the under-
standing "that an agreement of sale will be
entered into between the administrators of
the Estate of Thomas Brooks, deceased, and
John Stahl and George Hill within ten days
from date, at which time an additional sum
of one thousand dollars shall be paid and
both amounts shall be credited on account of
purchase price of property. Said sale will
be made subject to the approval of a com-
petent Court of New Jersey having jurisdic-
tion thereover. In the event that John
Stahl and George Hill does not enter into a
binding' agreement to purchase said pro-
perty and pay the down or deposit money,
then said sum now paid shall be forfeited as
liquidated damages and not as a penalty,
and in case the agreement is made but the
sale 1s not approved by the Court, then the
entire sum paid as down or deposit money
shall be returned to John Stahl and George
Hill, and all negotiations and agreements
shall end and become null and void as if the
same has never been entered into and all
rights thereunder shall cease and determine.
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Approved

JOHN STAHL.
GEORGE HILL by JOHN C. STAHL.

T. FERNLEY BROOKS,
Attorney for Estate of Thomas Brooks,
deceased.

The Witness—In consequence of that I 10
prepared an agreement of sale between the
parties and the terms of theagreement—

Q. Is that the agreement?

(Paper shown witness.)

A. That is the agreement.
Q. Was that last agreement of which you

speak executed by Mr. Stahl?
. It was not.

Was it submitted to him? 20
It was.

Why wasn’t it executed by him?
Because he said that—

i

Mr Ewart—I object, if the Court please,
to what he said.

Mr. McMullin—I will withdraw that
question.

[byhirn?WaS Submitted to him and not executed 3Q

L4*eitSUbmitted {# t0 him and he did not ex"
Q. How long did he have it ?

bid ' Whe" linformed him that we had a higher

(Objected to)
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The Court—The question has not been

asked.
Mr. Ewart—The witness was answering
nevertheless. ..
Q. How long did he have the paper in his pos-
session?
10 Mr. Ewart—I object.

The Court—I will admit it.

(Objection noted for respondent Evern-
ham as ground of appeal.)

A. This agreement?
Q. Yes.
A. 1 don’t suppose more than a half hour.
Q. Did you get any further money from him
20 besides the $1,000 deposit?
A. No, at the time I was—
Q. No, answer the question, Mr. Brooks. Did
you subsequently return the $1,000 to him?
A T did.
Q. When did you return the $1,000?
A. The next day after he said that he would
not sign the agreement.
Q. Was it before or after the offer from Mr.
Walters was received?
A. It was after the offer had been made by
30 Mr. Walters.

Mr. McMullin—1I will ask that that agree-
ment be marked for identification.

(Agreement Exhibit A for identification.)
Q. What was the next offer you had for this
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property?
A. $30,000.
Q. When?
A. In the latter part of August.

Mr. Ewart—Isn’t there an agreement on

Q. Never mind; go ahead and answer my
question. Counsel will have a chance to ask
questions.

Mr. Ewart—If the Court please, I object
to the verbaHestimony of anything contain-
ed in the written agreement.

The Court—He merely asked him what
the time was.

Mr. Ewart—Didn’t he ask him the date?
I understood that he did.

The Court—Yes, the date.

Mr. Ewart I think that is a matter of
record.

nothe Court"“1 don,t know whether it is or

Mr. Ewart—The petition says it is.

Q. When_ wasfvyou next agreement made, the
agreement itself? me

A. On September 1st I received from—

The Court He asked you when the nt
fsnTitPent WaSmade' That is the quest«
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A. This is preliminary to the agreement, the
acceptance there of the amount of the—

The Court—Well, put that another way.

Q. Mr. Brooks, when did you get a check on
the property again?
. September 1,1925.
From whom did you get it?
From Mr. Walters.
And how much was the check?

$2,000.
And is this the receipt which you gave Mr.

Walters for that check? (Paper shown witness.)
A. That is.

10

oFroroO>

Mr. Ewart—I object to the admission, if
the Court please, because it is -signed by the
petitioners here in court and is a self-serv-

20 ing declaration.

Mr. McMullin—1It is the same situation as
the prior one.

The Court—Have you the contract?
Mr. McMullin—That is followed by the
contract.

The Court—Why don’t you offer the con-
30 tract?
Mr. McMullin—Excepting as to the date
when the matter was closed.
The Court—How much later is the con-
tract?

Mr. McMullin”-The contract is the 17th of
September.
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The Court—I will receive it. Have it
marked,

(Agreement marked Exhibit P 3.)

(The copy of the agreement is as follows):

Agreement made the seventeenth day of
September, A. D. 1925, between Elizabeth
P. Shetzline, Henry P. Brooks, Jr., John T.
Brooks, Jr., and Albert Brooks, Administra-
tors D. B. N. C. T. A. of the Estate of Thom-
as Brooks, late of the City of Philadelphia,
Penna., deceased, party of the first part, and
Fred T. Walters, of Trenton, New dJersey,
party of the second part, as follows, to wit:
The said party of the first part agrees to sell
and convey to the said party of the second
part, who agrees to purchase all that certain
tract of land with the buildings there erect-
ed, situate partly in the Township of Dover,
and partly in the Borough of Island Heights,
Ocean County and State of New Jersey, lo-
cated on the north shore of Toms River and
known as the Brooks Farm and described
according to a survey thereof made May,
1923, by Arthur C. King, Civil Engineer,
Toms River, New dJersey, and containing
ninety-nine acres, more or less, on the terms
and conditions following, to wit: The said
party of the second part agrees to pay for
the said property the sum of thirty thous-
and dollars, as follows: Three thousand dol-
lars on the signing of this agreement (which
deposit shall be forfeited to the said party of
the first part as liquidated damages in case
of the default by the said party of the second
part in the performance of the terms of this
agreement) and the balance of the purchase

iq
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money as follows: Twelve thousand dollars
at the time of settlement and the balance of
fifteen thousand dollars in the purchase
money mortgage payable within one year
from its date, at six per cent, interest, with
a release clause as follows:

Releases to be as follows:

On tract No. 1, of 33.64/100 acres, house
and river tract, $9,000.00.

On tract No. 2, of 13.86/100 acres,
$3,000.00.

On tract No. 3, of 4.64/100 acres, $1,000.00.

On tract No. 4, of 47.8/100 acres, $6,000.00.

A policy of fire insurance for $5,000.00 to
be transferred to said party of the second
part upon payment of the premium, less the
discount named in policy.

The premises are to be conveyed free and
clear of incumbrances and easements. Title
to be taken in name of said Fred T. Walters
or Arbor Terrace, Inc., of New Jersey.

Any water pipe laid on any street bound-
ing said property is included in the sale.

Possession i1s to be given at time of
settlement.

The sale 1s made subject to the approval of
a competent Court of New Jersey having
jurisdiction thereover.

Taxes, water rent, house rent and interest
on incumbrance (if any) to be apportioned
for the current term.

The title is to be such as will be insured by
the West Jersey Title and Guaranty Co., of
Camden, N. J. This agreement is not to be
recorded or filed or entered of record.

And the said parties hereby bind themsel-
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ves, their heirs, executors, administrators
and assigns for the faithful performance of
the above agreement within ninety days
from the date hereof, said time to be the es-
sence of this agreement, unless extended by
mutual consent in writing endorsed hereon.
It is understood that there are existing prior
agreements to sell above-mentioned pro-
perty, subject to the Court’s approval, and
that this agreement is contingent upon the
Court’s disapproval of said prior agree-
ments.

In witness whereof, the said parties have
hereunto set their hands and seals, the day
and year first above written.

ELIZABETH P. SHETZLINE, (SeaF

HENRY P. BROOKS, JR., * Seal’
JOHN T. BROOKS, JR., ~’ Sea
ALBERT BROOKS, (Seal

Administrators D. B. N. C. T. A. oi

Brooks, deceased

FRED T. WALTERS. (Seal)

Sealed and delivered in the presence of T.

Fernley Brooks, as to administrators. As
to Fred T. Walters, Alexander Trapp.

Q. Was this check and receipt followed bV a
— rmal agreement of sale?
A. It was.

Mr McMullin—I offer the agreement
sale, dated September 17,1925 between t

ad™Mstrat°rSof Thomas Brooks S s
and Fred T. Walters. decease

Mr. Ewart—I object to the admission of
e agreement of sale dated September 17th,
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because we are not interested in that date.
It 1s immaterial to this issue.

The Court—I will receive it.
(Agreement marked Exhibit P 4.)

Mr. McMullin—At this point may I call
the Court's attention to a paragraph there?
(Shows paper to Court.)

Mr. Trapp—Do you wish to read that into
the record?

Mr. McMullin—No, I think we had better
let Mr. Kelly put it in where it belongs, not
take the time of the Court.

Island Heights, N. J., September 1,1925.

Received from Fred T. Walters, of Tren-
ton, N. J., checks for $1,000, paid by him to
show good faith in firm offer of thirty thous-
and dollars ($30,000.00) for the Brooks
Farm of about one hundred acres at and
near Island Heights, N. J. The said money
1s paid upon the understanding that an a-
greement of sale will be entered into be-
tween the proper parties interested in said
property and said Fred T. Walters withm
twenty days from date, at which time an
addtional sum of two thousand ($2,000.00)
dollars shall be paid and both amounts shall
be credited on account of the purchase price
of said property in the event that said Fred
T. Walters receives title thereto.

Said sale will be made subject to the ap-
proval of a competent court of New Jersey
having jurisdiction thereover.



Thomas Fernley Brooks, Direct 81

It is further understood that this agree-
ment, and any sale thereunder, entered into
between the parties hereto is with the un-
derstanding that there are prior existing
agreements outstanding and that this sale is
made contingent upon the Court’s disap-
proval of said prior agreements.

In the event that said Fred T. Walters
does not enter into a binding agreement to
purchase said property and pay the down or
deposit money above mentioned, then said
sum now paid shall be forfeited as liquid-
ated damages and not as a penalty, and in
case the agreement is made but the sale is
not approved by the Court, then the entire
sum paid as down or deposit money shall be
returned to the said Fred T. Walters and
all negotiations and agreements shall end
and become null and void as if the same had
never been entered into and all rights there-
under shall cease and determine. The
terms to be as follows: one-half cash at the
time of settlement within ninety days from
date of agreement and the balance in pur-
chase-money mortgage payable within one
year from its date, with a release clause for
certain parts of the property to be mutu-
ally agreed upon.

T. FERNLEY BROOKS,
Attorney for Estate of Thomas Brooks,

Deceased.
Approved.

FRED T. WALTERS.

10
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Q. Now, Mr. Brooks, have you the certified
BiSokn?yOUr possession of the w*1l of Harry P.

Mr. McMullin This has been formally
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proved. In order to bring the parties who
are entitled to notice I set out the decease
of the original various beneficiaries. 1
don’t know whether counsel wants me to go
ahead and prove it all. You say you don’t
know anything about it and ask for proof.

Mr. Ewart—Exemplified copies of wills?
Mr. McMullin—Yes.

Mr. Ewart—I won’t offer any objection to
them. I am going to suggest that I think
an exemplified copy of the last will and test-
ament of Thomas Brooks ought to be form-
ally offered in evidence before the Court.

Mr. McMullin—Well, it is part of a for-
eign court.

Mr. Ewart—Well, there is a case appar-
ently in New Jersey which states that it is
necessary to give the Court jurisdiction.

Mr. McMullin—Shall we cumber the re-
cord with putting in this thing?

Mr. Ewart—Yes, I have no objection to
this.

Mr. McMullin—Why put it in? Why not
admit a fact like that? They all admit it.

The Court—You may do that at recess
time, if you can do all that.

Mr. Ewart—Yes, we suggest that counsel
put then in with this. I have no objection
to the admission of any of them then.
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The Court—Make the direct statement
that the parties in interest are all before the
Court and have all been properly served.
That is sufficient, isn't 1t?

Mr. McMullin—Yes. Attached to the pet-
ition are the consent of various persons, con-
sents and approvals of various persons,
wailving notice and representing the estate
of John T. Brooks, estate of Henry P.
Brooks, estate of William D. G. Brooks and
Thomas Brooks, Jr., deceased.

Q. The parties whose names are signed to that
petition, do they represent the parties in interest
in this matter?

A. They do.

GJ And you have here certified copies of the
wills of those four gentlemen whose names are
just mentioned?

A. John T. Brooks, Henry P. Brooks, dJr.,
Thomas Brooks, Jr., and William D. G. Brooks.

Cross-examination, by Mr. Ewart.

Q. You have been acting as attorney for the
petitioners in this matter up to the point where
this c%{se came before the Court, have vou not?

es.

Q. Prior to the inception of these proceedings
you have been general counsel for the estate of
the p%}itioners in this particular proceeding‘.;

es.

@ You say you live at Island Heights?

A. I have a summer home there.

Q. How much time do you spend there?

A. About three months.
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Q. How long have you been coming there?

A. Well, probably thirty some odd years.

Q. You are very familiar with this property
in question.

A. Yes.

q ! I show you what purports to be a map of a
survey by Mr. King in 1923. Is that a true de-
lineation of the property?

A. I have a map there, a blueprint.

Q. Well, that shows it too, does it not?

A. That shows it, yes.

Q. It is a correct delineation of it?

A. I won’t say how correct it is. It shows the
map. Here is the blueprint.

Mr. McMullin—Here 1is the blueprint.
That probably shows it better.

Mr. Ewart—Well, it is the same thing.

Mr. McMullin—You can use this and offer
this instead of that if you want to.

Q. You have been the man actively in charge
of this property, have you not, Mr. Brooks, for
the administrators?

A. Well, only incidentally as representing the
estate. .o

Q. Well, whether that is incidental or not it is
a fact, isn’t it?

A. No, there are other people interested, pro-
bably, besides me.

Q. T know, but you have been living down
here, haven’t you; been negotiating for the sale
of this property for some years?

A. We have had it for sale for some years,
yes.

Q. How many years?
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Well—

Twenty?

No. " omr;
Fifteen?

No, it hasn’t been that long.

Ten?

Up until the time—we lost a tenant about
three or four years ago. Well, it was Mr.
Maisch.

Q. Well—

A. When Mr. Maisch was a tenant on the
place, and last couple years he was a tenant, then
we wanted to get rid of it, at least, the estate
wanted to get rid of it.

Q. There have been for sale signs on it for a
number of years past, have there not?

A. Yes.

Q. As many as ten years past?

A- T wouldn’t say that long, but for a number
of years there has been a for sale sign on it.

Q. Are you prepared fo say it is not ten?

A. No, I won’t say it is not over ten years.

Q. You won’t say that it has not been?

A. No.

Q. Have you made various efforts to sell it
during that period of time?

A. Yes.

I You have had it in the hands of a number
of agents, have you not?

A. Personally, no.

Q. Did the estate?

A. Yes.

Q. Did you put it in the hands of any agent?

A. 1 don’t think any.

FOPO>O»

inToSverBUt* “ the hands °f Orrin Payne
A. No.
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Q. Mr. Faby, in Toms River?

A. No.

Q. Mr. Haag, of Seaside Park?

A. No.

0. Mr. Grover, of Toms River?

A. No.

Q. The deputy surrogate? Did you not ask

him to try and find a buyer for it?

A. No.

Q. How many auction sales of this property
have you held?

A. There hasn’t ever been an auction sale. It
never was sold.

Q. Well, you have held auctions, have you not,
in an endeavor to sell it?

A. Two.

Q. One in 19237

A. Yes, I think that is the year; I am not
sure about that.

Q. And one in 1925?

A. Yes.

Q. I show you what purports to be a notice of
sale over the name of Samuel T. Freeman & Co.,
auctioneers, of Philadelphia, advertising the pro-
perty for sale at auction for April 15,1925.

A. That is correct.

Q. You authorized that auction to be held?

A. T had nothing to do with the authorization.
It was the administrators ordered the sale, this
administrators’ sale, it says so. ’

Q. Well, they acted through you, didn’t they?

A. No.

Q. Aren’t you the gentleman who conducted
the negotiations?

A. No, they conducted them themselves.

Q. These various administrators, including
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Mrs. Shetzline and others, all went to Mr. Free-
man?

A. They had their representatives there,
either two or three of the men of the adminis-
trators; either Henry P. Brooks or John T.
Brooks or Albert Brooks, administrators, went
there to Freeman’s. Sometimes I was with
them and sometimes not.

Q. You attended the sale?

A. 1 was there.

Q. You were there representing the estate?

A. Yes, representing the estate.

Q. You didn’t make the original agreement
with Freeman for the sale?

A. No.

Q. This is one of the bills you used? (Paper
shown witness.)

I can’t answer that question.

Have you ever seen one like that before ?
Yes.

Very similar in appearance?

Yes.

. What kind of a sale was this held on April
15th at Freeman’s? Can you tell us the terms
of the sale?

A. No, I can’t. They are sent o