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the county board of social services within 20 days of notifi-
cation of the transfer penalty. 

1. For the purposes of this chapter, undue hardship 
shall be considered to exist when: 

i. The application of the transfer of assets provi-
sions would deprive the applicant/beneficiary of medical 
care such that his or her health or his or her life would be 
endangered. Undue hardship may also exist when appli-
cation of the transfer of assets provisions would deprive 
the individual of food, clothing, shelter, or other neces-
sities of life; and 

ii. The applicant/beneficiary can irrefutably demon-
strate the transferred assets are beyond his or her control 
and that the assets cannot be recovered. The applicant/ 
beneficiary shall demonstrate that he or she made good 
faith efforts, including exhaustion of remedies available 
at law or in equity, to recover the assets transferred. 

2. Undue hardship shall not exist when the application 
of a transfer penalty merely causes the applicant/benefici-
ary an inconvenience or restricts his or her lifestyle. 

3. In the event that a waiver of undue hardship is 
denied, neither the Department of Human Services, the De-
partment of Health and Senior Services, nor the county 
boards of social services shall have any obligation to take 
any action to assure that payment of services is provided 
during the penalty period. 

4. If the request for undue hardship consideration is de-
nied by the CBOSS, the CBOSS shall notify the applicant 
of the denial and that the applicant may request a fair hear-
ing in accordance with the provisions of N.J.A.C. 10:49-
10. 

New Rule, R.2001 d.199, effective June 18, 2001. 
See: 32 N.J.R. 202l(a), 33 N.J.R. 2195(a). 
Petition for Rulemaking. 
See: 35 N.J.R. 1456(a), 2532(b). 
Amended by R.2004 d.401, effective November 1, 2004. 
See: 36 N.J.R. 922(b), 36 N.J.R. 4982(a). 

In (m), rewrote 1, and substituted "$15,000" for "$12,000" throughout 
4. 
Amended by R.2006 d.133, effective November 6, 2006. 
See: 37 N.J.R. 3774(a), 37 N.J.R. 4505(a), 38 N.J.R. 4712(a). 

In (m)l, substituted "2005" for "2003" and substituted "$6,525" for 
"$6,050"; and deleted (p )2i. 
Petition for Rulemaking. 
See: 39 N.J.R. 2157(a), 2660(a), 4453(a). 

Law Review and Journal Commentaries 
Saving the family home. Harold L. Grodberg, 164 N.J.L.J. 1166 

(2001). 

Case Note 
Medicaid applicants' challenge to state-payback requirement for 

community spouse annuity trusts (CSATs), whereby state was required 
to be named first beneficiary of trust assets upon death of spouse 
residing in community if it had paid benefits on behalf of institutional-
ized spouse, was moot, where, upon its decision to count CSAT assets in 
determining Medicaid eligibility, state no longer imposed state-payback 
condition. Johnson v. Guhl, 357 F.3d 403. 
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10:71-4.11 Trusts 

(a) For purposes of this subchapter, effective June 18, 
2001, a trust is any legal instrument, device, or arrangement 
which is similar to a trust, in which a grantor transfers 
property to an individual or entity with fiduciary obligations 
(considered to be a trustee for purposes of this section). The 
grantor transfers the property with the intention that it be 
held, managed, or administered by the trustee for the benefit 
of the grantor or others. For the purposes of this chapter, a 
trust shall include, but not be limited to, escrow accounts, 
annuities, investment accounts, and other similar devices 
managed by an individual or entity with fiduciary obligations. 

(b) The standards set forth in this section shall apply to 
trusts without regard to: 

1. The purposes for which the trust is established; 

2. Whether the trustee(s) has discretion or exercises 
such discretion under the trust; 

3. Any restrictions on when or whether distribution can 
be made from the trust; or 

4. Any restrictions on the use of distributions from the 
trust. 

( c) Definitions, for the purposes of this section, shall be as 
follows: 

1. A grantor shall be any individual who creates a trust. 
This section shall apply only to situations in which the 
grantor is: 

1. The individual; 

ii. The individual's spouse; 

u1. A person, including a court or administrative 
body, with legal authority to act in place of, or on behalf 
of, the individual or the individual's spouse; or 

iv. A person, including a court or administrative 
body, acting at the direction or upon the request of the 
individual or the individual's spouse. 

2. A revocable trust is a trust which can, under State 
law, be revoked by the grantor. A trust, which provides that 
the trust can be only modified or terminated by a court, is 
considered to be a revocable trust, since the grantor ( or his 
or her representative) can petition the court to terminate the 
trust. Also, a trust that declares itself to be irrevocable, but 
which terminates upon conditions relating to the grantor 
during his or her lifetime, shall be, for the purposes of this 
section, considered to be revocable. For example, a trust 
may require a trustee to terminate a trust and disburse the 
funds to the grantor if the grantor leaves a nursing facility. 
Such a trust shall be considered to be revocable. 

3. An irrevocable trust is a trust which cannot, in any 
way, be revoked by the grantor. 

New Jersey State library 71-26.11 Supp. 10-15-07 
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4. A beneficiary is any individual or individuals desig-
nated in the trust instrument as benefiting in some way 
from the trust. The term "beneficiary" shall not include the 
trustee or any other individual whose benefit consists only 
of reasonable fees or payments for managing or adminis-
tering the trust. The beneficiary can be the grantor, another 
individual, or individuals, or any combination of any of 
these parties. 

5. For purposes of this chapter, a payment from a trust 
shall be any disbursal from the corpus of the trust or from 
income generated by the trust which benefits the party 
receiving it. A payment may include actual cash, as well as 
noncash or property disbursements, such as the right to use 
or occupy real property. 

( d) Individuals to whom the trust provisions apply shall 
include any individual who establishes a trust and who is an 
applicant or beneficiary of Medicaid. An individual shall be 
considered to have established a trust if any of his or her as-
sets, regardless of the amount, were used to form part or all of 
the corpus of the trust and if any of the parties described as a 
grantor in ( c) 1 above established the trust, other than by will. 

1. When the corpus of a trust includes assets of another 
person or persons not described in ( c) 1 above, as well as 
assets of the individual, the rules apply only to the portion 
of the trust attributable to the assets of the individual. Thus, 
in determining countable income and resources in the trust 
for eligibility and post-eligibility purposes, the county 
board of social services shall prorate any amounts of in-
come and resources, based on the proportion of the individ-
ual's assets in the trust to those of other persons. 

2. When the corpus of a trust includes assets of either 
an institutionalized spouse as defined in NJ.AC. 10:71-
4.7(b)3 or a community spouse, this section shall apply to 
the portion of the trust attributable to either spouse for the 
purposes of determining eligibility for the institutionalized 
spouse. 

(e) Treatment of trusts, for purposes of determining Medi-
caid eligibility, shall be dependent on the characteristics of 
the trust. The look-back period for evaluation of resource 
transfer shall be 60 months. The following are the rules for 
consideration of various kinds of trusts: 

1. In the case of a revocable trust: 

i. The entire corpus of the trust shall be counted as 
a resource available to the individual; 

ii. Any payments from the trust made to or for the 
benefit of the individual shall be counted as income 
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(unless otherwise excludable, see NJ.A.C. 10:71-5.3); 
and 

iii. Any payments from the trust which are not made 
to or for the benefit of the individual shall be considered 
assets disposed of for less than fair market value (see 
NJ.AC. 10:71-4.10). 

2. In an irrevocable trust from which payment can be 
made under the terms of the trust to or for the benefit of the 
individual from all or a portion of the trust, the following 
shall apply to that trust or that portion of the trust: 

i. Payments from income or from the corpus made 
to or for the benefit of the individual shall be treated as 
income to the individual unless otherwise excludable 
(see NJ.AC. 10:71-5.3); 

ii. Income on the corpus of the trust which could be 
paid to or for the benefit of the individual shall be 
counted as a resource available to the individual; 

iii. The portion of the corpus that could be paid to or 
for the benefit of the individual shall be treated as a re-
source available to the individual; and 

iv. Payments from income or from the corpus that 
are made, but not to or for the benefit of the individual, 
shall be treated as a transfer of assets for less than fair 
market value (see N.J.A.C. 10:71-4.10). 

3. In the case of an irrevocable trust from which pay-
ments from all or a portion of the trust cannot, under any 
circumstances, be made to or for the benefit of the individ-
ual, all of the trust, or any such portion or income thereof, 
shall be treated as a transfer of assets for less than fair 
market value (see N.J.A.C. 10:71-4.10). 

i. In treating these portions as a transfer of assets, 
the date of transfer shall be considered to be the date the 
trust was established, or, if later, the date on which the 
right of payment to the individual was foreclosed. 

ii. For transfer of assets purposes, in determining 
the value of the portion of the trust which cannot be paid 
to the individual, amounts that have been paid, for what-
ever purpose, shall not be subtracted from the value of 
the trust on the date the trust was created or, iflater, the 
date that payment to the individual was foreclosed. The 
value of the transferred amount shall be no less than the 
value on the date the trust is established or on the date 
that payment is foreclosed. If additional funds are added 
to this portion of the trust, those funds shall be treated as 
a new transfer of assets or less than fair market value. 

Next Page is 71-26.12.1 
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4. Payments made from a revocable or irrevocable 
trust to or on behalf of the individual shall include 
payments of any sort, including an amount from the 
corpus or income produced by the corpus, paid to another 
person or entity such that the individual derives some 
benefit from the payment. For example, such payments 
may include purchase of clothing or other items, such as a 
radio or television, for the individual. Such payments may 
also include payment for services the individual may 
require, or care, whether medical or personal, that the 
individual may need. Payments to maintain a home shall 

10:71-4.11 

also be considered payments for the benefit of the individ-
ual. 

i. When a payment to or for the benefit of the 
individual is made which would not be considered 
income in the eligibility process, then the payment shall 
not be counted as income to the individual under this 
section. For example, payments made on behalf of an 
individual for medical care are not counted in deter-
mining income eligibility for Medicaid, and are there-
fore not counted as income under these trust provi-
sions. 

Next Page is 71-26.13 71-26.12.1 Supp. 11-1-04 
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iii. Parents of either member of a couple who are 
claimed as dependents for tax purposes under the Inter-
nal Revenue Code as dependents by either spouse; or 

iv. A brother or sister (including half-brothers and 
half-sisters and siblings gained through adoption) of 
either member of a couple and who are claimed as 
dependents for tax purposes under the Internal Revenue 
Code. 

2. The family member deduction shall be computed as 
follows. The family member's gross income shall be sub-
tracted from $1,383. One-third of the remaining amount 
shall be the family member deduction for that family 
member. 

(h) If a physician has certified that the individual will be 
institutionalized for a temporary period only and is likely to 
return to the residence within six months of the date of 
institutionalization, a maximum of $150.00 may be deducted 
from the institutionalized individual's income for the mainte-
nance of his or her home in the community. This deduction 
shall be limited to the actual costs of such maintenance (for 
example, mortgage or rent payments, taxes, insurance, and 
other incidental costs) or $150.00, whichever is less. This de-
duction may be applied against the individual's income for no 
longer than six months. This deduction may not be applied if 
a deduction has been made for the maintenance of a commu-
nity spouse or other family member residing in that residence. 

1. This deduction must be applied to the costs of main-
taining the residence and may not be accumulated by the 
institutionalized individual. 

(i) If the institutionalized individual has health insurance 
covering himself or herself, the amount of the insurance 
premiums shall be deducted. 

1. If the premium is billed other than monthly, the 
amount of the premium shall be prorated and deducted 
accordingly. 

2. If the premium covers other individuals in addition 
to the institutionalized individual, only that portion of the 
premium attributable to the institutionalized individual 
shall be deducted. 

G) No portion of a cash reward provided to any individual 
by the Division for providing information about fraud and/or 
abuse in any program administered in whole or in part by the 
Division shall be included in the computation of income for 
financial eligibility purposes. 

New Rule, R.1991 d.32, effective January 22, 1991. 
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b). 
Amended by R.2000 d.415, effective October 16, 2000. 
See: 32 N.J.R. 2565(a), 32 N.J.R. 3844(a). 

In the introductory paragraph of ( c) and (g)2, increased dollar 
amounts from $856.00 to $1,383; and in (c)l, increased dollar amount 
from $257.00 to $414.00. 
Amended by R.2002 d.124, effective April 15, 2002. 
See: 33 N.J.R. 4188(a), 34 N.J.R. 1546(a). 

AddedG). 
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Law Review and Journal Commentaries 
Marital Status and The 60+ Crowd. Elizabeth Brody. 164 NJ.Law 39 

(Mag) (Oct. 1994). 

Case Notes 
New Jersey did not violate Medicare Catastrophic Coverage Act by 

employing "income-first" approach in determining Medicaid eligibility 
of spouse institutionalized in long-term care facility. Cleary ex rel. 
Cleary v. Waldman, 167 F.3d 801 (3rd Cir. N.J. 1999). 

Assets of institutionalized spouse may be diverted to cover commun-
ity spouse's statutory minimum needs allowance, where community 
spouse's income is insufficient to meet allowance, for purposes of 
Medicare spend down requirements; however, resources transferred to 
community spouse need not be adequate to cover shortfall. Cleary v. 
Waldman, D.N.J.1997, 959 F.Supp. 222. 

Both interest and principal of community spouse's monthly annuity 
payments constituted income for purposes of determining minimum 
monthly maintenance allowance under Medically Needy Program. J.M. 
and E.M. v. Division of Medical Assistance and Health Services, 96 
N.J.A.R.2d (DMA) 86. 

Full amount of Medicaid applicant's Social Security benefits would 
be included as "available income" and applied to his long-term care 
costs, even though applicant used portion of his benefits to satisfy pre-
existing alimony obligation. L.C. v. Division of Medical Assistance and 
Health Services, 96 N.J.A.R.2d (DMA) 73. 

Exceptional circumstances resulting in significant financial distress 
warranted an upward adjustment in community spouse maintenance 
amount. M.G. v. Division of Medical Assistance, 95 N.J.A.R.2d (DMA) 
47. 

10:71-5.8 Eligibility under life care and pay-as-you-go 
agreements 

(a) In a contractual agreement where the individual has 
transferred his available assets to the facility in exchange for 
full medical care in the institution, the institution has a legal 
responsibility to provide such care and Medicaid benefits are 
not payable for the institutional care. However, Medicaid 
eligibility may exist in the following circumstances (see also 
N.J.A.C. 10:71-5.4(a)13): 

1. When it can be determined that no enforceable con-
tract exists (for example, because the facility is financially 
unable to fulfill its responsibilities under the contract and 
all terms of the agreement are thus void), the facility has a 
legal obligation to refund to the individual any assets 
which remain from the amount assigned at the time the 
contract was signed. The individual may be eligible for 
Medicaid Only as long as all other eligibility criteria 
(including resources) are met. 

2. When a contract is not actually rescinded and the 
individual retains his or her right under the terms of the 
contract but, where his or her contract rights for care in the 
facility are not fully met, Medicaid benefits may be avail-
able for those medical expenses not being met by this 
facility if the individual meets eligibility requirements. 

3. When the contractual agreement for care in the facil-
ity does not include all of the medical care (for example, is 
limited to basic room and board), Medicaid benefits may 

71-41 Supp. 5-5-08 
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be available for those medical expenses not covered by the 
contract as long as all eligibility criteria are met. 

4. In those contractual situations above in which Medi-
caid eligibility may exist, the value of in-kind room and 
board is not considered income. 

New Rule, R.1991 d.32, effective January 22, 1991. 
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b). 

10:71-5.9 Deeming from sponsor to alien 

(a) For the purposes of determining eligibility for Medi-
caid Only for a legal alien (applying for the first time on or 
after October 1, 1980), the income and resources (see 
N.J.A.C. 10:71-4.7) of any person who sponsored the alien's 
entry into the United States will be deemed to the alien. Such 
deeming applies for a period of three years from the month of 
the alien's entry into the United States. However, deeming 
shall not apply to any alien who is: 

1. Admitted to the United States under the provisions 
of section 203 ( a )(7) of the Immigration and Nationality Act 
which were in effect prior to April 1, 1980; 

2. Admitted to the United States under the provisions 
of section 207(c)(l) of such Act which became effective 
March 31, 1980; 

3. Paroled into the United States as a refugee under 
section 212( d)( 5) of such Act; 

4. Granted political asylum by the Attorney General; 

5. Determined to be blind or disabled if such blindness 
or disability began after the date of admission into the 
United States for permanent residence; or 

6. Sponsored by an institutional sponsor such as an 
employer or a church. 

(b) In the event an alien is sponsored by a person subject to 
the deeming rules at N.J.A.C. 10:71-5.5, those rules will be 
used in lieu of the sponsor-to-alien rules. 

(c) No inquiry shall be made regarding a sponsor's finan-
cial circumstance unless the alien's own countable income 
and resources indicate potential program eligibility. 

(d) Normal income exclusions do not apply in deeming of 
a sponsor's income to an alien. Additionally, SSI benefits, 
TANF payments, as well as any other public income main-
tenance payments are not excluded in sponsor-to-alien deem-
ing. 

(e) To determine the amount of income to be deemed to an 
alien, the dollar amounts in ( e )2 and 3 below will be updated 
annually by publication of a notice of administrative changes 
in the New Jersey Register reflecting the Federal cost-of-
living adjustment to the SSI standards established pursuant to 
42 U.S.C. § 1382f. The CBOSS shall proceed as follows: 

DEPT. OF HUMAN SERVICES 

I. Determine the total gross earned (wages and net 
earnings from self employment) and gross unearned in-
come of the sponsor (and spouse if living with the spon-
sor). 

2. Subtract $637.00 for the sponsor, $956.00 for the 
sponsor if living with his or her spouse, $1,274 for the 
sponsor if his or her spouse is a cosponsor. 

3. Subtract $318.50 for any other dependent of the 
sponsor who is or could be claimed for Federal Income Tax 
purposes. 

4. The remaining amount is deemed as unearned in-
come to the alien. 

(f) In the event that a sponsor has sponsored more than 
one alien, there is no proration of deemable income among 
the sponsored aliens. The income is fully charged to each 
alien for which the sponsor has executed an affidavit of 
support. 

R.1983 d.373, effective September 6, 1983. 
See: 15 N.J.R. 999(b), 15 N.J.R. 1477(a). 
As amended on emergency basis, R.1983 d.593, effective December 19, 

1983, operative January 1, 1984. 
See: 15 N.J.R. l 733(a), 15 N.J.R. 217l(a). 

Deeming amounts increased. 
Amended by R.1984 d.566, effective November 28, 1984 (amendments 

effective January 1, 1985). 
See: 16 N.J.R. 2845(a), 16 N.J.R. 345l(a). 

Previously filed as emergency rule R.1984 d.289. 
(e): amounts of income substantially amended. 

Emergency amendment, R.1985 d.714, effective December 27, 1985 
(operative January 1, 1986, expires February 24, 1986). 

See: 18 N.J.R. 215(a). 
Amount of income in (e)2 and 3 raised. 

Readopted R.1986 d.74, effective February 24, 1986. 
See: 18 N.J.R. 215(a), 18 N.J.R. 565(a). 
Emergency amendment, R.1987 d.78, effective December 29, 1986 

(operative January 1, 1987, expires February 27, 1987). 
See: 19 N.J.R. 245(a). 

Amount of income in (e)2 and 3 raised. 
Adoption of concurrent proposal, R.1987 d.17 4, effective April 20, 

1987. 
See: 19 N.J.R. 245(a), 19 N.J.R. 646(b). 
Emergency amendment, R.1988 d.55, effective and operative January 4, 

1988 (expires March 4, 1988). 
See: 20 N.J.R. 207(a). 

Amount of income in (e)2 and 3 raised. 
Adopted concurrent proposal, R.1988 d.193, effective May 2, 1988. 
See: 20 N.J.R. 207(a), 20 N.J.R. 985(a). 

Previously filed as an Emergency Rule. 
Emergency amendment, R.1989 d.57, effective December 29, 1988 

(operative January 1, 1989, expires February 27, 1989). 
See: 21 N.J.R. 207(a). 

(e)2 and 3 raised amount to be subtracted. 
Emergency amendment expired February 27, 1989. Concurrent proposed 

amendment adopted and filed February 28, 1989, as R.1989 d.174, 
effective March 20, 1989. 

See: 21 N.J.R. 207(a), 21 N.J.R. 763(a). 
Provisions retained. 

Emergency amendment R.1990 d.55, effective December 26, 1989, 
operative January 1, 1990 (expires February 24, 1990). 

See: 22 N.J.R. 25l(a). 
Deeming computation amounts raised. 

Adopted concurrent proposal, R.1990 d.177, effective February 23, 
1990. 

See: 22 N.J.R. 25l(a), 22 N.J.R. 954(a). 
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Provisions of emergency amendment R.1990 d.55 readopted without 
change. 
Emergency amendment, R.1991 d.37, effective December 31, 1990 

(operative January 1, 1991). 
See: 23 N.J.R. 233(a). 

Increase in Medicaid Only eligibility computation amounts at (e). 
Amended by R.1991 d.32, effective January 22, 1991. 
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b). 

Section recodified from 5. 7. 
Adopted Concurrent Proposal, R.1991 d.169, effective March 1, 1991. 
See: 23 N.J.R. 233(a), 23 N.J.R. 1007(a). 

Provisions of emergency amendment R.1991 d.37 readopted without 
change. 
Emergency amendment, R.1992 d.84, effective January 22, 1992, 

operative January 1, 1992. 
See: 24 N.J.R. 65l(a). 

Increase in Medicaid Only eligibility computation amounts at (e). 
Adopted concurrent amendment, R.1992 d.191, effective April 20, 1992. 
See: 24 N.J.R. 65l(a), 24 N.J.R. 1498(b). 

Provisions of emergency amendment, R.1992 d.84, readopted without 
change. 
Amended by R.1993 d.402, effective August 16, 1993. 
See: 25 N.J.R. 1818(a), 25 N.J.R. 3786(a). 
Amended by R.1994 d.428, effective August 15, 1994. 
See: 26 N.J.R. l 754(a), 26 N.J.R. 3478(a). 
Amended by R.1996 d.46, effective January 16, 1996. 
See: 27 N.J.R. 3668(a), 27 N.J.R. 29l(a). 

Increased amounts in ( e )2 and 3. 
Amended by R.1996 d.466, effective October 7, 1996. 
See: 28 N.J.R. 2779(c), 28 N.J.R. 4480(a). 
Amended by R.2000 d.415, effective October 16, 2000. 
See: 32 N.J.R. 2565(a), 32 N.J.R. 3844(a). 

In (d), substituted "TANF" for "AFDC"; and in (e), substituted 
"CBOSS" for "CWA" in the introductory paragraph, and increased 
dollar amounts in 2 and 3. 
Amended by R.2004 d.401, effective November 1, 2004. 
See: 36 N.J.R. 922(b), 36 N.J.R. 4982(a). 

Rewrote (e). 
Amended by R.2006 d.133, effective November 6, 2006. 
See: 37 N.J.R. 3774(a), 37 N.J.R. 4505(a), 38 N.J.R. 4712(a). 

In (e)2, substituted "$579.00" for "$564.00", "$869.00" for $846.00 
and "$1158" for "$1,128"; and in (e)3, substituted "$289.50" for 
"$282.00". 

Administrative change. 
See: 40 N.J.R. 2276(a). 

SUBCHAPTER 6. CASE RECORDS AND FILES 

10:71-6.1 Purpose of case records 

10:71-6.3 

The case record is a complete record in support of the 
CBOSS's decisions and actions for each case. 

Amended by R.1995 d.651, effective December 18, 1995. 
See: 27 N.J.R. 3543(a), 27 N.J.R. 5046(a). 
Amended by R.2000 d.415, effective October 16, 2000. 
See: 32 N.J.R. 2565(a), 32 N.J.R. 3844(a). 

Substituted "CBOSS's" for "CW A's". 

10:71-6.2 Contents of the case record 

(a) The following items shall be included in the case 
record: 

1. The narrative recording; 

2. All medical reports and record of action from the 
MRT (appropriate cases); 

3. All forms related to financial eligibility; and 

4. All related correspondence, memoranda and docu-
ments except those which are required by law and regula-
tion to be maintained in some other files. 

10:71-6.3 Forms applicable to the Medicaid Only 
program 

Forms applicable to the Medicaid Only program (aged, 
blind and disabled) are listed on page 1 of Appendix A; 
sample forms follow that list. 
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