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STATE OF ·NEW JERSEY i. 

_· Department of Law and ·Public Safety . 
: DIVISION OF ·ALCOHOLIC BEVERAGE CONTROL 

.-·,: 1100 Raymond Blvd. . Newark 2, .N. J-. 
( . 

.· ·BULLE.T±itl4S9 , .. 
January 10, 1963 

. · ._.·:· ·- -
·::.1.· .• ·:·'·.· A_ .. -PP.ELL.·ATE·-··DE_CI.SI·o· N.s·:· F""ARRELL'. _:LEW. :· ' ( _·:'..;·. .1 ... ):·· ..... •· .. - . · · v·. · ENG DOD qA~-E. NO~.·.. ·. -G'_ .·.:. , :: 

.... ' ... ·.· -

· :·._ ... bas~·- No • .'!·... .. 
.. -·--=-··:JAMES' :JOS'EPH. FARRELL;. 

.:; . "t,(a_, :F'A~RE:L~-' ~- TAVER.N.'-: 

- .... ·.··. 
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. ··· ON:APPEAL· .· · 

.. ·coNCLUSIONs·,::_,. 

·:: . 

. "cor-iMow'. ... COUNCIL OF .... THE .. CITi -.. -·:-.. ,-:_J .· 
AND ORDER· .... - ·.-: ... · -~ 

. . · .. 
·._~OF .ENG~EVfOOD., . 'i · _ ... 

.... ~.. .. "~ . 

. - ' - ·~ . ; ·. · __ ,-~··Respondent.· 
. .) . '/- . - ~ ,. ::- .i. 

. : : . ; ~ ' '. :'. ' • - - • • ! .• · t· -~ -~ . 
. .-. :· .. ·. 

'~~~--~-..;;..~-~~:.. ..... ----... .... --.----..... ---·-... -... . ~·{_ ~ ~ .. 
···,_ George.:S~ .·Grabo¥~, Esq~·, Att.orney far· Appellant. 
- Le_Roy B._ H;uckin, Esq., by Georg~ _G. Te_nn~nt, Jr., Esq~,, 

:., . .- < .· .. _ . ·-- : · -" ,·Attorney for _Respoi:ident. .- · ·'. < · 
'~.··:,··~·-·.'·•··,,~ .•. ', I ,,· ,'·.-! , .•.. '~~. 

< '· ·.· : ·. ·.·•.· ..• ·· .. ·The Hearer· has filed the fOllOwing RepClrt. h~r~i~~. 
-. ..... :.:· .. - -.. "This- is a~. appeal from the action of the r~spondent>._.-. -.. 

. wh~reby on June 1:9, 1962, it suspended the appellant,.s llce~se: __ .·. 
-<'fo~. _a 'period.· or .. · eleven days, .. effective _'June ·,20 ;- ::1962,-.. :;a:_r~~:I\~ /-::'- · ·- .' · 

- .. ·fihdir;lg-.appellant .gtiil ty of a charge. alleging ~hat.· on.-:May J2:,>:. -: .. , .. ;.·· 
;..-1962,-.. 'he· sold<.an. ~lcoholic be:Verag·:e- to, a :minor. upon<~i's_·:ltd$.ri,-sed:.J,:t, __ ,_ 
: premises," in ·violation of Rul~ L of State· Regulation· No~ 20. ·.·-, ·-~, :·-_.-.· .. -
Appellant's premises are. located.at·~4 G1rand Aven:u~, Eng~ewoqd_.- -' 

': . . . .. . ~ . ' ' . ' :.. - _··.. . . . '' ' . -

:· ·;:, · .. ·.· ""'. . _ .. : .~~1.t.J~t>ri. ·the. -riling of· this a pp eat.; -.an·. o~der-.-.';,ms ·:-~~ ter.~~.:·>,:;r._;L.: 
:·by "tbe. ·n1r_ector ,on· June 21, _1962,,-·· staying_ respqnd_ent·!~:(·:·9rd·~r::·~9_r:::'<\.;:. 
::::suspension ·µnt11. :further .order herein.. R.S. -3): 1-31~·-<. · · .··.·<>·:~-'.:~>. __ 

: .,...... .. · : ~The: ai)peliant has also filed .a. p~Utio~ ,of a~~~ilf tq .. ff'..(}:Y 
.. challenge.: .. :::the .. failure or. refusal· of ·the .-respondent.· ·to-.- ac_t:·:·.-with'\'·->!\.f 
... ·r~s·pe_ct-. to~ bi~: application fo;r reneV[al. of -the_ 1992~63 :·11c:eri~e-~<<< .. '?>.· 
: __ ,Both_:actioris:. were. ·}).eard. by me at_,_~h¢· same .t~~e,;:howeye~;,_« .. PRr·:.:th,~::-::··.,,-
. purpose: of,_· procedural .. orderliness, .. both cases· will<be · con~~de~.eg >" 
':- sepB:r·a·tely~,. -"1~-e~.:, .·.the ;discfplin~ry: matter :wi~l'. :be'.· .~nowlj~-::·as __ {~,a.~~;~'>'.:· 
No~":-:.l·:and the:·· 11cense renewal matter will. be known·· as .. :case.· N«:>~".<2·~ 
Each-. case will be. considered .in' a .separa~~ Hearer' s".·Repo.rt· •. : _;.:> - · 

.: '._:,, . ./ . ·:«. :, , _-" - .: ·, •. . . : ... ·-. ·. . . . . . , . - . . . .... ·."· .. · , '. < ·- ·_. -.... : .... ·· ·.- ,'.-: _.-' :r\:<. _-,: . 
. :-·:; : .. ;·· _ .. ·. -· .. ·"A.ppellant, ·.in: bis __ peti ti'ori. of app_eal, -·alleg_es~: ·'.t.hat··.'thEf:.;;\' .,_ . 
·ac_tion·.of :the respondent ·was· ~erroneous, imprope~· .and·-.cori_tra·ry,,_./>''. :·: -:.·. 
to: ·.~he·. weight-· .or· -evldence produced· at said. hearing'/~wher'eby·::::a:_:':/ ... :.--:>'·:_ .. ,· ·: 
fLiir ·arid·: impartial. verdict of said. r·~spondent .wa~.: not, hahd'e_'(t.-.down~t: -
Appellant .·further ·s~ates ·that· the said_. action was· in'.'vi.ol.ation~'·Of .. _.:· 
N~J ·• S .A-• . 33 :.-1-24 arid the principle . and. spirit· of. said< s ta tut~·• ,_:. : . '· .. 

;., . . . . . . - . . . . . ~ . . ., . . . ' ··· .. 
~ ~·j .' , I • ~ • •• •• : .' • , ', \ ', • .'. • V , 1 0 ~ I• 'l • • ! , :: ' ' 

-.; _:· ... . ···.-: .. -··,~1.Res·pond.en.t,: in. its answer, -d~nies .~he"..··sub.~itantive· .. , ·;: .. '~· '.::' .. 
· · ·all~ga t-ion ·9f- the petition, and- de·c1ares: particu.larly :·:the;1.t ·:the . -.: ·. ~-:­
. evidence 'adduced" .. at· the: trial showed t~at. ari. a1cohol1~·:.:beyerag~ .. ~-.~'.> . 
. wa.s. pe·rmlt~e.d· t.o .. be .sold or _serve.d to· a ''minor· of .. ~he.age,',of .20_.:.-... -.··· 

_·years,.:· and·· was sufficient to( sustain the action ·t~ken,'·by';~_hEr:·.· 1·~- -.. · 

• ! . . . '1 • : ' ~ -~ . • 



PAGE 2 BULLETIN 1489 

Common Council (respondent). in suspending the license of th~ 
appell~nt o ' 

. . "The hearing. on appeal was heard de nova pursuant to 
Rule 6 of State ·Regulation No. 15~ Beforethis tribunal the 
appellan~ has been given a full,opportWJ.ity .to present 
testimony under oath and to examine and cross examine witnesses. 
Sidoroff,. et al@ v. Jersey· City and -Niebanck, Bull~.tin 1310, 
Item l; Kle!n,v. Township of North Bergen, 10 N.J. 'Super. 128 
(App .Div. 1950}. ," . 

:, · '"A· brief precursory summary of. the facts should be set 
.forth in order to set the charge into focuse· It appears f;rom 
the tes.timony that Levi ,,, ... ~,,.-, age 20, and Edward --- , age 18, 
accompanied by Charlie Williams, an adult, had left a diner 
located across the street from ~he licensed premises after they 
had c.onsumed some food and r.efus_ed to pay for it.. They entered 
appellant's licensed premises, se&ted themselves at the bar, and 
Williams then ordered three. glasses of beer. When the bartender ·· 
asked Edward ho.w old he was, Edward replied that he was 1a 
years·of age; the bartender told him that he was too young to be 
served. Before the bartender had an opportunity to inquire,..:. or· 

.Levi about his a~e (and concededly before the beer had been paid 
for, or consumed), ·several police officers entered the tavern 
in the company of the manager of the diner. The manager had 
called police headquarters to complain about the failurg"of these 
three persons·~:to pay for the food which they had consum~d several 
minutes before, and also demanded their arrest because they had 
threatened him and had also· threatened to do damage to his 
premises(> 

"One of the police officers then questioned these three· 
persons and directed them to accompany him to police headquarters·~ 
Levi res~sted this invitation both by word and action, and a 
·brief 'scUffle' ensued. He was forthwith subdued and escorted 
from the premisesco The?e three persons were arrested and . 
eventually arraigned in the munlclpal court. A criminal charge 
was also made against Flanagan, the bartender, for the sale or·. 

J alcoholic beverages to a minor. He was subsequently" tried in the 
niUnicipal court on this · charg.e and was found not guilty~ 

, ·ttAt the hearing before the respondent, two charges were 
'brought against the appellant, namely {l) for sale 1 service and 

· delivery of alcoholic. beverages on the date alleged to Edward 
· _: and (2) for sale, service and delivery of alcoholic beverages 

to Levi. It is undenied that at that hearing, the. two minors 
testified· that Levi.was served with the alcoholic beve;rages 
but that no service w~s m~de to Edward0 Accordlngly;· ·the first 
·charge involving· the allegations as to Edward was dismissed fof · 
lack of evidence. 

"However, at the nearing in the municipal court on the." 
criminal ·-charge involving Flanagan, both minors and· Williams 
repudiated their testimony before.the respondent and testified_ 
that, in fact, no alcoholic beverages. were, served to either.of 
the minors. . . . . . . 

"At the hearing on this· appeal de DQY..Q, 1 t is ·significant· 
· to note that the substance of the testimony of the· minors, and 
of Williams, is the same a·pparently testified to by them in the 
municipal courte This is emphasized at this· time becaµse a 
further recital of.the testimony will show that counsel.for the 
respondent pleaded Vsurprise', although it is e·stablished that. 
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he knew of the substance and import of their testimony in the 
prior proceedings. 

. "In support of the charge before this Di vision, the 
respondent first· ca 1 led Edward John Doyle, an officer of the 

. Englewood Police Department, who testified to the following effect: 
In response to a call for assistance by Joe Sharpe, the manager 
of the Grand Avenu~ Diner, located directly oppos~te the 
licensed premises, Doyle, in the company of Patrolman Stephen 
Alben, ·met Sharpe at the diner and, after being advised of the 
fact that three men had created a disturbance at the diner and · 
were presently in appellant's tavern, they proceeded to the 
licensed premises. Sharpe pointed out Levi, Edward and Williams, 
who were sta.nding at the bar~ Patrolman Alben then went up to 
Levi and told him that a complaint had been made against the 
three of them and direct.ad them to come to headquarters to 
•straighten,th:Js.matter out'. Levi then is purported to have 
said, 'Get the hell out of here. I'm not going anywJ;;tere until 
I finish my beero¥ Levi then shoved the officer, and· a scuffle 
ensued which lasted for a very short period of time, after which 
they were escorted from the tavern~ The ·officer estimated that 
just a few minutes had elapsed from the time they received the 
call at headquarters until they entered the licensed premises 
and the·incident occurred. 

"Stephen Alben, the other police officer, essentially 
corroborated the testimony of his fellow-officer. On cross­
fJXamina tion, he admitted that he could not answer truthfully 
whether any of the beer had ·been consumed at the bar by either 
of the minors or Williams but states that he saw Levi with a 
glass of beer in his hand and that Levi put the glass of beer 
down before he 'shoved' the officer. He also admitted that he 
did not know whether these drinks of beer were actually se_rved 
to the minors since he was not present at that time. 

"Joe Sharpe, the manager of the diner, testified that 
these three persons came into his place at about 9:30 p.m. on 
the night in question; that they were disorderly and had 
apparently been drinking; that an argument started after they 
had conslll11ed their food and they refused to pay for it. They 
then left the diner after threatening to cause him trouble, and 
he immediately telephoned the Po11ce Department for assistance. 
Within a few minutes, the police arrived and accompanied him to 
the tavern where these men had entered. He stated that he saw 
three glass~s of beer in front of these three persons but 
apparently was more concerned in picking out the three men and 
making thelr identity known to the police officers than observing 
whether or not any beer was conE!umed ... ·He could not state with any 
certainty whether or not any of the beer was consun1ed by Levi and; 
in fact, did not see any beer consumed by this minor .. 

''Respondent then produced the three persons, including 
the two minors, who were allegedly served the alcoholic beverages 
on the evening in question<!> Their testimony was in complete 
contradiction to the testimony which was presented before the 

·respondent at the hearing below. However, their testimony 
~pparently was substantially the same as testified to in the 
Municipal Court a.t the trial of Flanagan. 

"Williams testified that he entered the premise~ with 
the two minors and ordered three beers. The beers were placed 
before him and the bartender immediately asked Edward how old he 
was. When Edward told him that hE~ was 18 years of age, the 
bartender said 'I cannot serve you.v As soon as this coriversation 
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took place and before ·the bartender had an opportunity to; . , 
question Levi, the police arrived, and the incident ensued a::<. 
recited· here1na9ove ~ Williams stated that the whole incident';·"· · 
took: place in a period of two and three minutes from the time 
they entered the· premises 1.mtil the arrival of the police 
·officers;. that actually the transaction which he initia.ted with 
the bartender was not completed ·because the bartender 1ns1s~:~:ed upo1 

· examin~ng Edward's credentials regarding· his age. - · 
/. 

"Levi testifi~d that he is 20 years of. age; that he . 
accompanied Williams on this night to the tavern after they had. 
left the diner; that no beer was served to him nor did he: · · 

· consume-· any alcoholic beverages on the evening in question. 
Counsel for the respondent then .. ·pleaded 'surprise' .and sought to 
impeach Levi 1 s testimony by reading questions and ·answers f'rom · 
the. transcript taken at the· hearing below. · · 

1
,, 

·"The questions below were to the effect that Levi.had 
_ordered a drink of heer .. Levi.categorically denied that that 
was the fact and offered as his explanation that 'I was confused •. _ 
You kriow, maybe make it light on myself;- after I found out it was .. 
wrong~' He further testified that in the Municipal. Court 
:Qearing before Magist:rate Bendheim, in the case of St.ate. of 
New Jersey vG> William Flanagan, he told the truth when-he denied· 
that he purchased any alcoholic beverages or that any beverages 
were sold to him,, · .. 

"Edward,. simi~arly called by the respondent, testified· 
subs_tantially to the same effectQ> He is 18 years of age and -· -

.stated. that ~fter Williams had ordered three beers and before· 
anyone had a chance to pay for them, the bartender ques'~ioned 
bim with respect to his age~ When he informed the bartender 
that he was ,18 years old~ the bartender .refused to s-e'rve :Q.im. 
Immediately,· after this conversation, the police officers · 
arrived and the incident hereinbefore set forth ensued. - · 
Re·spondent gs cotmsel similarly. pleaded 'surprise• and .sought 
to impeach this witness's t )StL _.11y by referring to con­
tradict_ory statements made by this-witness at the hearing_ below~ 

. ' The witness admitted that he had made these s·tatements befor·e · 
thei:respondent Common Councilj but then repudiated that testimony 
in the ~unicipal Courto His testimony in the Municipal· Court· 
~a$ repeated at this hearing .. 

. . "The appellant ;J in support of its defense, produced the 
bartender, William Flanagan, who denied that he had ·served any 
beer:. whiskey or any alcoholic.beverage to Levi o:r; Edward on the 
night in .ques.tion~ . He stated that _these three· persons. entered 

' .. the prem:t~es arid Edward asked for a beer. He· immediately· 
questioned" Edward regarding his age and, when Edward toolr a -
long. ti1Ile in producing his credentials, he went to the other . 
side of· the bar to wait on other customers. - Before he returned 
to these three persons, the police officers arrived and engaged 
in a conversation with Levi and Edward. He explained the pres.ence 
of the three beers on ·the bar as having, been served a short 
time .before to several other persons who ·had left the bar to 
play table pool. · · 

"On cross examination, Flanagan was questioned rather 
closely about whether he had asked Edward for his .credentials •. 
He. reiterated his previous testimony to the effec·t that Edward 
was very slow in producing any credentia.ls and be.became im-. 
patient aµd waited on other customers. He stated categorically, 

r ~,, ( 
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however, that at no time did he serve Levi any beer or any other 
alcoholic beverages on this night or on any other night. He 
admitted that he had testified :Ln the hearing below that when -
these three persons arrived in the premises, they ordered beer 
but h~ qualified· it by stating that he immediately asked for 
proof of age. He stated that as soon as he asked for Edward's 
cre~entials, the police arrived. 

"Elvira Vaughn, testifying on behalf of.the appellant, 
·stated·· that she is a regular patron of appellant's establishmen~ 
and was present on the night in question. She saw these three 
persons, including the minor Levi, in the premises and gave her 
observation of what occurred in the following language: •Well, 
these three fellqws came in in a.~urry, one stood by the bar, the 
other two walked away to the juke pox, and one feliow started 
tapping on the bar. Mr. ~lanagan, the bartender came over, and· 
the fellow asked for something, and Mr. Flanagan asked· for age, 
and this fellow lookeQ. in his pockets •. • 

"Thereupon, she continued, wh~n Flanagan asked Edward 
his ag·e., he stat~d that he was 18 and Flanagan said 'I am sorry._ 
I can't ser·ve you.' ~mmediately after that conversation, the 
police officers arrived and the incident ensu~d as related 
hereinabove. ·she stated categorically that none or these three 
persons were served n9r did they consume ~ny alcoholic beverages 
on this night. 

"On cross examination, Miss Vaughn corroborated the 
testimony of the bartender that the glasses of beer which were 
on the bar immediately in front of these persons actually 

- belonged to several m~n who were playing pool at that time. 
She insisted that neither of these persons had any glasses in 
their bands at the time the officers arrived and that the whole 
incident took only a few minutes. 

'' 

"In this appeal de !!.Q.Y..Q.,· the evidence presented is at 
substantial variance·with that presented before the respondent 
at the original hearing. However, _the same basic legal principles 
apply in the determination of this issue. 

"The general ri.lle in these cases is that the finding must 
be based on competent legal evidence and must be grounded on a . 
reasonable certainty as to the probabilities arising from a fair 
consideration of the evidence. .32 C.J .s. Evidence, sec. -1042. 
By a preponderance of the evidence is meant evidence which is of 
greaten weight or more convincing.than that which is offered in 

. opposition. 32 C.J.S., sec. 1021 at p. 1051,, and cases therein 
·cited. Discfplinary proceedings against liquor licensees· are 
·'civil in nature and require. proof by a. preponderance or the 

believable evidence only. Butler Oak Tavern v. Division o_t , 
Alcoholic Beverage Control, 20 N. J. 373, .378 (1956); Hornauer. 
v. Division of Alcoholic Beverf!E~ Control, 40 N. J. Sup~r. 501, 
503. 

"Before commenting on the testimo_ny of the witnesses 
herein, it might be well to state this additional principle. The 
testimony, to be believed, must not only.proceed from the mouth 
of credible witnesses but must be crediple in itself,, an4 must 
be sucJ1 as common experience and observation of manltind ca11 . 
approve as probable in the circumstances. Spagnuolo v.!Jonnet, 
16 N. J. 54b; Gallo v. Ga~J.g,,. 66 N. J. Supe1'. 1. Tpe accepted 
standard of peI•suasion relating to testimony governing the '. , 
·trier of facts is that the determination must be probably founded 
tn truth. · filJs&r .. v •. Sol)n_.ijg119QQlt.l1 .. \tt~s!l-l1.*~ .... J:n.!Y..r!l.!lOeh·c:._o,,, 129 
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N. J~ t. 5oa, ;11. 

· "Bearing tbese prtnciples in mind, my evaluation of the 
testimony satisf:tes me that the proofs do not show a sale, 
delivery or ·ser~ice of alcoholic beverages to Levi by the 
licensee.. I am persuaded that this minor, together wit~ his two 
companions, entered the licensed premises in a hurry aft'er -

·creating a disturbance in the diner across the street. I find 
further that Williams ordered beer a.nd the bartender after · 
placing the order.on the .bar but before delivering the same to . 
these individuals. and accepting payment therefor, questioned _ 
the eligibility of Edward, the other minor. When Ed~ard told him 
he was la years of age, the bartender refused to complete the 

·transaction and told him that he was too young to be served. 
Before anything further happened, the evidence satisfies me that 
the police officers arrived with the manager of; the diner and 
interrupted any further proceedings with respect to the alleged 
sale and s·ervice of these. alcoholic beverages. 

"It is clear_ from the testimony of all\ the wi tnessas that 
Levi, 'Edward and Willia.ms were in the tavern £or no tnore than two 
or three minutes before they were accosted by the police officers. 
I do not believe that any sale or setvice of beer was made t~ Lsv1 

_as charged or that he consumed any alcoholic beverages._ Whether 
he might have been served with alcoholic beverages had the 
incident referred to hereinabove not occurred is a matter or 
speculation and of no moment in the determination of this issue. 

"As was pointed out; the respondent was in a much more 
difficult position in the trial of this appeal de novo than it was 
in the:proceedings at the initial hearing below. There, both minors 
and Williams testified in such manner as would apparently justify 

.a holding of(@uilt on this charge. However, all three witnesses 
categorically denied before me that there was any sale or service 
of beer to these persons, including the minors, nor was there any 
consumption of t1b.e said beer.. Counsel for the respondent then 
stated ~hat these were hosti,le '"· i.tnesses and pleaded 'surprise.' 

''There is a very· serious question as to whether or not 
the respondent should have been permitted to plead surprise and 
cross examine these witnesses in view of the fact that it was 
well aware of their testimony in the Municipal Court in the matter 
relating to the alleged sale of alcoholic beverages by Flanagan. 

·In the Municipal Court, all three t~stified to the same effect 
_as before me, arid insisted that their ~estimony was the accurate 
and truthful version. 

.. "The preva.iling rule is that· where a witness testifies 
in a manner contradictory· to a prior statement or testimony and 
where the party is •surprised' by such unexpected testimony,·it 
might neutralize the effect of such evidence by proving the self­
contra.dic tory statements of the witness to show that such state­
ments were untrustworthy. In State vf/ D'Ada~, 84 N. J. L. 386 
(E. & A. 1913), the· court quoted from Wigmore Evidence, sec. 1018, 
that the prior self-contradictions, when·admitted, are not to be 
treated as assertions having any substantive or independent 
testimonial value. S_tate y. Ra_ppise, ·et al, 3 N. J. Super. 30,. 33. 

. ''As to whether such testimony creates an impeachment, 
or merely contradiction, S'ee Lincoln Mort,g_gge Co. v. McPhillips, 
121 N. J .• L. 111~; Sta.te··v. D'AdaJQ.Q, supra; Fox v. Fo·rty-four 
Qigar Co., 90 N.o .. J. L. 483. _ 
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"The doctrine of· neutralization authorize·s · ca.nce1ia tion · 
or erasure from cas~s of JJl!..,expectedlx adverse testimony given by 
a party's. own witness~ when necessary to prevent a miscarriage of 
justice, and is .. available to both sides, although usually·resorted 
to in criminal cases by the State. State v~ Caccavale, 58 N.J. · 
Super~ 560; S.:tfi t'e v ~.J3_gx_i11g,, 89 N. J7°L.5$6 ~te v, D~ Adame_. 
SUJ2I!!~ , 

"V'Under the doctrine of.neutralization,. when a witness 
surpri~es by supplying unexpectedly adverse testimony, the . 
witness' pr1or written or oral statements may be admitted by the· 
trial court in the sound exerclse of its legal discre.tion, for 

'purpose of wiping the slate clean of the specific evidence· upon 
the point or points involved. 98 C.J.S. Witnesses, sec. 578, · p.: 540,; State v. Perillo, 18.N.J~ Sup:ero 549; Ciardella v. 
,Parker, 10 N •. J. Super. 537; ]§cker v. Eisenstodt, ·60· N. J. 
Supero 240. 

\. 

· "This rule :ib.:)predica ted upon the concomitant p~s tula te 
that the party was gehuinely surp:tised by the testimo,ny of such 
witne~s. State v. Coo~e~, 10 N0 J& 532; State V0 Caccavale, 
supra. Cf. Moomaw v. United States (c. A,, Ala~, 220 Fed. 2d 
5890 - . 

"Although I had some reservation with .respect to respondent's 
propriety in pleading ~surprise~, in view of the testimony of · 
these'"Witnesses in the prior Municipal Court proceedings, I 
permitted counsel to cross exa.m1.n·e these witnesses. However, 
the testimony of these three_ witnesses _can only be used to 
neutralize thei:r testimony, and could not be used to iFstablish 
the truth of the pending charge with reference thereVtb" State v~ 
D'Adam_§., supr~~ This means, therefore, that the slate is wiped 
clean so far as their testimony is concerned and the only . 
affirmative and probative testimony upon which the respondent 
can rely to sustain the allegation in this case is. that of the 
police officers and John Sharpe, the manager of the diner. 

-"In evaluating the testimony of Sharpe, it was manifest 
both from the testimony and from his demeanor on the stand .that 
he was interested in only one th:lng, namely; the apprep.ension of 
the three persons:\Who had created a. disturbance in his diner on 
that nighta He couJ.d not state idth any-measure of certainty. 
that any of these three persons, and especially the minor, Levi, 
were drinking or even that there was beer in front of them. As it 
appeared, he apparently made no· ·accurate observa tto·ns be.cause he .. 
was excited-and nervous and angry ... His testimony therefore with 
respect to the crit-icR.1 issue was peripheral and insubstantiale 

. nr am frank to say that I was not pursuaded'by the 
testimony.of the police offlcers with respect to their specific 
observations at the bar$ Neither of them, of coursej testified 
that they saw any actual consumption by .the minor of beer or any 
other alcoholic beverage~ Their specific recollection of'the 
transaction ;at the bar appeared to be transparent because they 
were.overwhelmingly concerned with the object for which they were 
summoned; thus their testimonlal objectivity was affected by their 
contacts .with the minor at that time.., ' ·' 

."The appellant, bn the other hand, has presented a 
believable story when the bartender·stated tha-t he refused to 
serve Edward after ascertaining his age" · He stated that at no · 
time did he serve Levi, the minor involved herein, nor did Levi 
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consume any alcohol:tc -beverage., The whole time involved was ': 
"t.:>etw.een three and fm)..r minutes' for he testified that the 
police officers.arrived immediately after he had demanded~ ,. 
verificatlon of EdwardWs age(b His testimony was supported and 
corro~orated.by Miss Vaughn, and I was impressed by her general 
demeanor, includi~g her apparent sincerity and forthrightness on 
the stand:o She i~sisted that no beer was served to any of these 

··three per.soi:is, including_. the minor, and that the· minor did not· .. 
consume any beer in the few minutes dU.ring which he was· iri and· 

,- upon .these premise·so There.fore·, I believe her .testimony was_. 
·:reasonable and· worthy of being accepted .. Hornauer v.- Division 
··or Alcoholic Bevet,Me Control}) supra0 · · · 

. · . · "I- cannot say. that -the evidence produced· by respondent 
· is of such probative force that· it has engendered that feeling 
_of reasonable probability in these circumstances. ·1oew v. . 
Borough of Union BeacJl, 56 N. o- J ~ Sup·er o 93. As Jud~e Jaine said 
in Davidson Ve .Foi:ni,c.Ql,s,,_ 3g No J ~ Super. 365, 37~ tl955J: . 

. ' - . . . 

* • & & In ~xac ting proof by the preponderance· or .. 
. . .. ·. g~eater weight· of the· evidence, the. law doe.s not 

.. ·prescr:tbe the necessary quantum of the over-
... :weight or the degree ·or excess of its superiority 
· ·in. credibili tyc. A preponderance is attained where . 

. ·:·.the evidence in ·its quality of credibility destroys . 

. ···>and overbalai;t.ces the equilibriumG I> Q' · 

-· . ·••r do riot believ_e that the responde:nt has produced such 
· proof , by' the preponderance or the greater. weight .-of the evidence_· 

and thus that its findj.ng of guilt is not supported· by a fair 
,preponderance of the believable evidence •. I- therefore recommend 
:that._the action of the ·respondent.with respect to this -c~rge be· 

; reversed,P. ~- Collazo Vo Elizabeth, Bulletin 1410, Item 1; Schwarz 
'Drug Stores,, Inc~ v., Ne~a~, Bulletin 1361, It~~ 2; Royal Castle, 
Inc. v.- Newark, Bulletin 1093, Item 2; Kurschner v. Newark, 
Bulletin ·1081, Item 3. '' . 

. · .... Written exceptions to the He~rer Is Report and written 
. argument thereon -were filed- with me by respondent ts. attorney / 
pursuant to Rule 14 of State Regulation Noa· 15~ ·Oral . . .-· 
argument was also had before me on the exceptions ~iled by the 

.. respondent o 

·• 

.. ,, '.· ·. . . Base.d ·on t.he record,. oral and written argument, .. I conclude . 
... ·that. a· prepond:erance o.f. the believable evidence. favored. the ' . 

. . respond.ant .and,, was su.fficient_ to justify. a finding :.of guilt by".··_ 
. the_. r·espondent herein&·. I so fin.d ·and shall· affirm· the action ... , .. :· 

.. 'of'. the'·_.respondent as· to the. eleven-day penalty heretofor~ · 
.•. ·1mpose~_by ~he respo_ndento· .. ··. · · · ·· .. ~ ... , 

·:. ' . ..~ - . 

. ~ ' ' ~ . 
<-, ~ • 

·· · · ·ORDERED that the eleven..,day suspension o~ .. appellant,. s · 
· lic·ense imposed by the respondent is her.eby reimposed· and. · · · 
"reinstated to commence at 8 aom. Monday, December 3, 1962, ·and .to .· 
·terminate at 8 a0m@ Friday~ December 14, 1962.. .· 

WIY .. LIAM ·HOWE' DAVIS ··· 
DIRECTOR '.· 
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2. APPELLATE DECISIONS·- FARRELL v •. ENGLEWOOD (CASE·NO. 2). 

Case No. 2 
·;JAMES JOSEPH FARRELL, 
·t/a ~ARRELL'S TAVERN, 

Appellant, 

v. 

COMMON COUNCIL OF THE CITY 
OF ENGLEWOOD, 

Respondent. 

) 

) 

) 

) 

) 

) 
)1 ______ .._.._ .... _________ , __________ ...;. __ ~----~-49-.. 

ON APPEAL 
CONCLUSa!ONS 
AND ORDER 

George S. Grabo~; E~q.~ 'Atto~ney for Appellan~. 
teRoy B. Huckin, Esq., by George G. Tennant, Jr., Esq·~, Attorney 

for Respondent • 

. BY THE DIRECTOR: 

The·Hearer has filed the following Report herein:'. 
~ 

. re "This is an appeal f:r_wom the action of the respondent , 
Common Council ·of the City of Englewood (hereinafter res:pondent) 
t-1herein i'l t failed or refused to take action on the appli·catlon 

. to :(ienew the license of the appellant theretofore granted ro·r 
premises at 34 Grand Avenue, Englewood~ ·The appeal in this 
matter was filed simUl taneously with an appeal from the :ac·tiro:z1 
~~ken by.the respondent whereby on J'Une_19, 1962, it sus:pe·nd1~d 
the 'appellant• s plenary retail. consumption license for a :period 
of eleven ·days after finding him guilty of a charge of sal·e aitd 
service ,of alcoholic beverages to a minor. The Rearer's Re:p'clr·t 
in. Case No .. 1 ·sets fo.rth the recommended determination :rever:sting 
the action of the respondent therein .. 

. "In the petition of appeal the appella~t allage:s that., 
a.lthough all of the plenary retail licenses then perrdlng befo:r'e 
res·pondent were renewed by the respondent by a resoluti·o:n duly 
passed, no ~~solution was. either pres~n~ed or pa:s:sed ·v;:i ~-~- _. . 
respect to his license. Thus the said license was perm1·tte·d 't'o 
e.xpire~.;withdut any formal action taken thereon. The :pe·t·i·tio·n 
further .alleges that no written objections~were filed -wl:th 

. tespect to. said applica tiort for renewal; the Police D-e:pa.rtme.nt., 
Fire Department and Heal th Department or respondent •a.ppr()v·ed.'• . 
the renewa.1 of appellant's li.cense; and no. hearing was held :n-or 
was any notice of hearing given appellant or intent.icin ·of · · 
respondent with respect to the s~id appl1bation to rene~~ 

"Appellant, therefore, contends that the· a..ati6n or· · · 
:respondent was i erroneous, improper, capricious and. ar bl trar:y '**'*, 

· wa.s in vidla tion of the law and spirit of the statutes of ·this · 
State in such case made and provided, and is not a fair a:nd · 
impartia.l exercise of the powers or said Respondent.* . . . 

'"The answer of the respondent essentially tlenies the 
a1.1ega tion.. charging that 1.t failed, neglected and. refused t·o pas~ 
a resolution :renewing the license of appellant; admits that it .. 
did. not introdude or pass any resolution with respect -to the S·aid 
li-cehse ;· furthe~ admits that there. were ~o written objections 
f~led ~<? the_rene~al 9r $~me_; ~i:J.d th~t theN~ ~as __ ~~!J.:Prova~·· o:f 
~~rn ~aid ~pplic~ :tion. :tJY the Polic~, F~i"e p,n~. Heal t~ Departments .• 
It- a,lso admits . that there was no hearitlg held on the charge~f n:or 
was any notice of he~ring given to the appellant, but denies th~rt 
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its action was improper, arbitr~ry, erroneous or capricious. 
\ ~ ·J .•• ' 

,, ''In separate defenses the answer sets forth that . 
respondent has riot taken any action ei th.er for or against the· 
renewal of the l·icense of appellant and that the appellant has 
nQ legal right to a renewal of his licenseo 

. "Pursuant to the filing of. . the notice of appeal an, order, 
was entered by the Director of this Division staying respondent•,s 
order, ·requiring respondent to show cause why the term of the 
license held by the appellant should not be extended pending 
the determination of the appeal, and it further order·ed that the 
term of the said license be extended pending the return of the 
order to show cause and until further order of the Director0 

"The hea1~ing on both the order to show caus·e and the 
appeal were heard concurrently, and.the same evidence was in.,. 
troduced for the determination of both issues in this Report. 
The appeal before this Division was heard fill !!QYQ., wit~ f'ull· 
opportunity for counsel to ·present testimony under oath and 
cross -examine the witnes.ses. Rule 6 of State Regulation No. 15;. 
Shapiro.v& Long ~rancl!P Bulletin 901, Item 2; Sideroff et_aJs. v. 
Jersey_City a~d Niebanck, Bulletin 1310, Item 1. 

"The burden of proof in all of these cases which involve 
discretionary matters rests upon the appellant, and he must show 
manifest error or that the local issuing·.authority clearly abused 
its discretiono Down:le v<I> Somerdale, 44 N.J. Super. 84, at S7; 
Nordcon_,,1_11£0.Vo ~taJ_~j 43 NoJo Supero 277, at 287. It is 
important to point out at the outset of :the consideration of the 
evidence herein that a renewal of a license, just as in the 
issuance of a new license, will depend upon the sound reasons 
advanced by the applicant t·o justify such action. It is well 
established that there is no inherent right to the renewal· or a 
license. Zicherman v. Driscoll, 1.33 N.J"L. 586 (Sup.Ct. 1946); 
Kleinberg v~ Harrison, Bulletin 984, Item 2; Bumball v. Burnett, 
115 N C)J .L& 254e No one has a r~.0 ht to demand a license. A 
license is::a special privilege granted to the few, denied to the 
manyo Meehan v. Jersey Cit~, 73 N.JoL. 382,· As Justice Field. 
stated in Crowley v. Christensen,, 137 U.So 86, at p. ·92: 

·w***There is no inherent right in a citizen to thus 
sell intoxicating liquors by retail ***· As it is 
a business attended_with danger to the community, 
it may, as already said, be entirely prohibited, or 
be permitted Wlder such conditions as will limit to· 
the utmost.its evils~ The manner and extend of 
regulation rest in the discretion of the governing 
authorityo***' 

"As a logical corollary, it must follow, ··as the true 
· postulate, that the appitica.nt 3 in all fairness, must be given 

a hearing in order to present hi.s case for favorable con-­
sidera tion of his application. It follows that if,.as the 
answer of the respondent indicates~ there was no hearing, then 
·the question to be cons:tdered is whether the appellant was given 
a forum for such presentation, and whether the absence of such 
forum constitutes a deprivation of his rig·hts, an abuse of 
discretion and erroneous action on the_part of respondent. 

"The fact:ual thesis developed by the evidence presented 
at this hearing is as follows:· The appellant has operated a. 
tavern in th:W·community for more than twenty years and has had, 
up until the past year, a reasonably peaceful operation. It 
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appears that some promotional schemes introduced by his 
manager during the past year, which attracted a number of young 
people to his place, precipitated several incidents requiring 
the attention arid action of the local police. The appellant did 
not or was unable to devote adequate time to the supervision and 
management of these premises, and attributed the troublesome 
activities to the overzealousn~ss of his manager. 

"On one occasion during the last licensing period he w~~ 
called ·to Police Headquarters and conferred with the Chief .of 
Police with respect to the activities at the licensed premises, 
and he promised to eliminate the •special nights' which 
apparently precipitated the complaints. He was finally charged 
on two separate daunts with sale and service of alcoholic 
beverages to two minors. A hearing was held on tho.se charges 
before.the respondent, and one of the counts was dismissed 
because of lack of evidence. However, the_ appellant was found 
guilty of the first charge by respondent and his license wa.s 
suspended for eleven days (coincidentally this brought it up to 
the end_of the licensing period). · · 

"Respondent had di~cussed this matter at an executive~ 
conference, and it was informally decided that, because this. -
conviction represented the third conviction against this appellant, 
renewal of the license was unwarranted and unjustified. They, 
therefore 1 took no action thereon~·:no:r, indeed, d.id they conduct 

·any hearing as required under R~S. 33~1-249 

"Appellant called as· his witnesses the Mayor, and 
.councilmen who serve as the local issuing authority for respondent. 
Mayor Volk testified th.at he did not participate either in the 
deliberations nor was h~ present when the decision was announced. 

"Councilman Edward s .. Brockie testified that he is: familiar 
with the appellantVs tavern because he represents the district in 
which it is located. He. predicated his decision not to act upon · 
the renewal (thus., in effect, denying renewal) ttpon the following: 
(1) that any licensee who has three convictions of liquor law · 
violations is not entitled to hold such license in that community, 
and the appellant was,.by reason of the conviction on June 19, 
thereby declared ineligible by his record; (2) that he had heard 
numerous complaints from people in the district, including parents; 
concerning the operation of the tavern; 'the police. had to be· 
called on numerous occasions to quell these disturbanceso It 
disturbed the citizens so it· disturbed me, naturally, as their· 
representative;·' that ·young people were attracted to these premises, 
and that their parents resented tl"?-is operation; (3) on the basis 
of these complaints made to him, together with this third 
conviction·, Brockie recommended to respondent that this license 
should not be renewed& Therefore~ no action was taken and, in 
effect, the application was thus denied& 

"Councilman William D. Dicknor testifi.ed that he arrived 
at his decision to vote for a suspension for eleven days and the 
further decision not to renew said license-after full corsideration 
and deliberation of all of ·the available evidence~ He explained 
that the reason for the eleven-day susp·ension was that 'we 
imposed the longest penalty we could within the life of the l~cense. 
That was what resulted in the decision on eleven days.' 'He 
explained that, while he did not think that eleven days was an 
adequate suspension, its effect woUld be in consonance with their 
determination not to renew the appellant's license. Thus there 
would be continuity between the sentence imposed and their failure 
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to take- ac·tion.- He admitted that their decision not to rene·w·, ;. 
was take~·_ on June 19; that .. 1.t was based-. in some part upon :::theP 
r;ecommendation of _.counctlman Brockie· and upon the fact that_ ·.1i!\ttre 
were three: convrc~ions against this appellant. He further· ·stated 
that :Lt· had been· t~he policy of r-esponden .. t_ for many years that,i; 
wJ:iere there were t:.hre-e: convtctions, ~-- 1-icens.e should not be ! ·"? • 
r~newed and tha_t. ~his . poli-.ey- had been -strlctly f ol):_owed. in ·th.4s 
case. :. ,'>:_.!-

·::. 

"It was th,:en d·ecio.-ed. by the respondent at the June: _19.r 
meeti'.ng: tha-t, c·ons~istent w,ith such policy, it wa.s their dete1;-_minati, 
·nqt- to· re.ne·w the l~icense-and not to take ~ny a:ffirmative ~.-c_tion on 
the applf.cation f():r .. renewa_l. - He 'was aske.d whether hi's attitude 
w1th. respect to. r·enew~:i would be changed if there were a reversal 
of~ t-hat: c:onv:tction~·-.by:: this D-ivision.. His- answer to that wa_s, .. 
tI 'think· that· 1-t w91.Jld take a cons.iderable convincihg to: make 

·m~_ chang-e my mind: •. Howeve:r, r· am not prepared tO' say what ~y fina+ 
_ d~c~is.iott:-o~ .. -the .ma.:t.ter.· w.oul~t be. o~. t!lltt- of my _cqlleag_u~s· until ·" '.·-
- such' a time as. the: recommendation of the board had been mad·e to · 
U'~ and· We had the 9ppqrtuni ty '.to, stud.y-.1 t in ·due course.--, 

"C-ouncilman Vincent K. Tibbs testified that he 
par-ticipa ted in th~ executive confe.re_rice · p,receding the publ.ic 

.·me.eting and voted ~n _favor of the sus.pension. . He was also in 
agfeement with the-· decision not to r-~hew, although he admitted 

. that. no .objections .w~re made by any person to the renewal nor 
w~re··there any obj~ctions made :t!iereto by the Poli-ce;. Health and-
Fire Departments_. - · · · · ·· 

-- "Coilllcilman_ Franklin A. Botsford .also testifie.d that he 
voted in. favor of the suspension 'but 'felt' that it was ~µnqe'sirable ' 

' to' vote affirmatively for renewal of this lieens·e until ,ah . . 
-appellate deterruin'?-tion of the suspenS:ion .wa·s made. Hdweyer ,. 
he- admi t.ted that, regardles.s of the ·ui tirna.te outcome or· the 
di:pc'iplina-ry _action by this Divis.ion, he was deterrriined to vote 
against t.enew~l _of· -the appell?-nt' s licens.e. Tpi_s wa,s based:·inot 
on:J_y -upon prt.or convictions of -th.e ·appellant b;tJ.t because. he felt 
that this tavern_ WgS ca ter.ing _to undesira'ble ~p.t-of ~towners and . 
he. ha'd heard .tha.t 'ti.hey tad be.en -selling drinks' to minors. . This 
·was;· of cour-se, only on-. the -pa-sis of what people had to:t.d him but_ 
was not based -on .ariy 1repor.ts on: the_ police blotter or as a res~t -
::o-f,'anyspecif-ic cha~ges brought against these prem~ses- · 

. . ' 

.. -·ncouncilman Kurt A. Ersle.v similarly voted for the . _ 
·el even-day_ suspension and -- agreed that. there mould. be no . renewal. -
.--His reas-ons were .based .substantially on those_ advanced by -the - _ 
: other councilmen who ~ad_ heret6for_e. testifi'ed. He was asked 
th~ following: 

'. · o Q & , Wa~. the-~e ·ever. any. -dl.scuss_.ion at all with respect. 
to whethe-r the_ man was· entitled to a hearing 
-befo~e .you.decided. to,. as. ·you say, forfeit his 
license or_refu~e to r~new? · 

Av We were. at a disadvantage be.ca·use our legal couns.el 
was also a d~fendarit·.ih .the suit~ Is that correct? 

Q-o. Just -answer- t~e.- question* 
.. ~·answer __ : the ,qu~stion. 

If_ you dqn' t know,_ qon 1 t _ 

,..- .. 

.. A.. Let me. t.e11 you .this-: We were without advice of·: 
· legal ~ounsel-- at_ thnt particular time, so we did 
not- make .any dee is ion a·s to a future· hearing. ' . 
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''Jos~ph A. Furey, the Chief of Police, called as a 
witness· on behalf of the appellant, testified ttmt he approved 
the application for renewal and saw no_present objection to such 
action. He related that there had been some difficulty with this 
tavern during the p~st year and that he had received a report from 
the Detective Bureau that they noticed some people frequenting 
this tavern 'who we know are not of the best. I won't call 
them criminals. I won't call them -- maybe tr6uble makers we 
will ca.11 tihem. Our main reason for inspecting taverns is to 
prevent trouble.' · 

"Thereafter he had a conference with the appellant and 
and appellant promised to eliminate some of the apparent causes 
for conditions in his tavern. He received a report subsequent to 
this conference from his Detective Bureau indicating that there 
had been an improvement in the licensed premiseso 

"Sergeant Albert C& Hoeger testified that much of the 
trouble at this t~vern emanated from a promotional operation 
known as 'fun night' on Thursday nights. On January 4, 1962, 
under his command, six detectives entered the premises for the 
purpose of checkine male personnel for knives, guns or any other 
violations, and on this occasion •we found several knives which 
were ·dropped to the floor.' He stated that he was unable to 
determine the ownership of these weapons but, ~in checking creden_tials 
it was nqted that a group came from Paterson and Hackensack' as · 
well as from Englewood. This routine was· followed not only in 
these premises but at every other tavern in this community. 

"The witness further testified that he attended the con­
ference in Chief Furey's office at which the warning was given to 

·the appellant regarding the lack of supervision at his tavern, and 
he has now fotmd that there has been a general improvement in the 
operations of these premisese 

''The appellan·t, testifying in his own behalf, stated that 
he has been in business for over twenty years and had had two prior 
violations -- one in 1955 for sale to minors, and one in 1957 
for sale after hours. The substance of his testimony was that the 
trouble during the past year was occasioned by the tactics of his 
manager,. whom he had hired j_n September 1961 in promoting 'f'un 
night• on Thursday nights. This manager was subsequently dis­
charged. He:related the conference that he had with Chief Furey 
at which time it was suggested that the tavern would need his 
closer supervision. Irrunediately after the conference he did more 
closely supervise the activities and stopped the objectionable 
activities, including •twisting• and the 9fun night.• 

. . 

"The appellant also testified that he is presently in­
with a pending contract for the sale of the tavern with a bona 
fide purchaser,- and that he intends to sell the licensed business 
if permitted to do so. 

. "The appellant also produced a cbaracter witnes.s who 
testified that the appellant has a very good reputation in the 
community i_n. which he resides for truth and veracity., 

"There are two dominant questions which form the central 
core of the inquiry herein and which must be determined in order 
to arrive at a final disposition he~ein. They are (1) did the 
appellant receive a hearing on his application for renewal as 
required under R.S • .3.3:1-24, and (2) do the facts as now appear 
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on this appeal .Q.e noyg_ justify the affirma.nce of tl-,le. action of · 
tne respondent$ / 

"It is hardly necessary to belabor the point that no 
hearing, as such, was granted to the appellant on his application 
for renewal of the license~ This has been testified to by the 
various councilmen who agreed that their only affirmative action 
was with respect to the disciplinary proceedings. It is clear 
that the intention of all the members of the local issuing . 
author~ty was that the license should be permitted to expire at 
the termination of the then current licensing year and that no · 
action should be taken with respect to renewal. This. automatically 
would act as a termination of this license. 

"It is also ~denied that, even at the hearing in the 
disciplinary action on June 19, 1962, appellant was not granted 
:the opportunity to present witnesses in support of his:~ 
application to renew nor, indeed, were there any objectors to 
the renewal. It is Aqually significant that all' of the other 
applications for renewal of existing licenses were acted upon at 
the J'Q.P.e 19 meeting, but there was inaction on this application. 

"There is abundant decisional authority to fortify the 
statutory injunction that an applicant is entitled to a hearing 
on its application for a renewal of a license. Florence 
Methodist Church et als. v. Florence and_ C).1.ristx_, 38 N .J. Super. 
85; Wilson v. Jersey Cit.x,, 91+ N .. J .L. 119, 122 (E. & A .. 1920); 
Miner v. ~' 87 N0J ~L ... 40, 41 (Sup.Ct. 1915). As the cou.rt 
said in Handlon ·v ~ Town of Bellev~ll.Jl, 4 N .J. 99, 105: 

•The requirement of a "hearing" has reference to the 
tradition of judicial proceedings in which evidence 
is received and weighed by the trier of the facts 
and the issue determined uninfluenced by extraneous 
considerations which might not be exceptionable in 
other fields involving purely executive action. The 
"hearing" is "the hearj.r~ of evidence and argument." 
Morgan v. United States, 298 U.S. 468, 56 S.· Ct. 906., 
80 L~ EdQ 1288 (1936); Shields v. Utah Idaho Cent. R. 
Co., 305 U.Sa 177,59&Ct"l60,83 L. Ed. 111 (1938); 
Pennsylvania R.Ro Co~ v. New Jersey-Aviation Commission 
2 N.Jo 64 (1949)~w 

As Professor Davis defined it in Davis Administrative Law (1951), 
Sec. 67, p. 239: 

''Ihe Supreme Court once declared: "A hearing in its 
very essence demands that he who, js~.~ntitled to it 
shall have the right to support his: allegations by 
argtunent however brief, and, if need be, by proof, 
however. informal." . Londoner v. Denver, __ 210 -U.S. 373·.' 
Cf. Bi Metallic Inv. Co. vf) State Board of Equalization, 
239 U.Sf) 441; see also 1 Davis, "Administrative. Law 
Treatise" (1958), Requirement of Hearing, p; 421. 

"Revoking or refusing to renew the license without giving 
the licensee a chance to be heard on t}fe issues of fact about the 
business is not fair treatment. See 1 Davis, 'Administrative Law 
Treatise', Requirement of a Trial Type Hearing, Chapter 7, p. 498; · 
70 Harvard Law Review 193, 262, 274 (1956). . . 

"I, therefore, conclude that the appellant was denied a 
full and fair hearing before the respondentc 
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"However, the appellant has now had a full opportunity 
to be _heard upon this appeal de novo, and the adjudication 
herein must be based upon the proofs as they have been adduced 
by this Division. C1!1J)~Dris£.Q11., 130 NeJ~L& 535; Florene~ 
Methoqist Church et alse v~ Florence and Phristx, supra~ · 

"It is apparent from the testimony of the.councilmen 
test~fying with respect to their decision that several, if not 

. all of them, based their determination not to renew the license, 
at least in some part, upon the. fact that their finding of guilt 
represented a third conviction and, therefore, under a long­
standing rule, they justified such action. Several of the 
councilmen testified, in addition, that they were motivated 
equally by the fact that they were made aware by complaints of 
parents and other residents, of the _community that this tavern was 
a trouble spot and was catering to minors and was generally 
undesirable. · 

"The appellant counters these contentions by advocating 
that he ha.d been opera t'ing this tavern for' over twenty years and 
in that time had had only two convictions, one of which was for ~ 
sale to a minor. He ~urther insists that, after the conference 
with the Chief of Police, the trouble dissipated and he thereafter 
operated-his place in a manner satisfactory to the police 
authorities. 

"I was impressed by the fact that Chief Furey and Serge.ant 
Hoeger both felt that there.was no substantial basis for refusing 
to renew this license. These men are in daily contact with this 
tavern as, indeed, with all the other taverns in the· community, 
and police officials are generally circumspect about approving 
such applications where there have been violations of the law and 
convictions of the Alcoholic Beverage Law. 

"The posture of this case is somewhat different today . 
from what it was at the .time of the June 19, 1962, hearing because 
I have determined that appellant was -not in fact guilty of the 
violation charged against him at that time and have so recommended 
in my Hearer's Report in Case No .. 1 (decided herewith). 

''As was indica.ted hereinabove, the appellant is anxious 
to dispose of his licensed business and in fact has a bona fide 
purchaser~ It would appear unduly inequitable and excessively 
harsh under those circumstances to deprive the appellant of his 
right to dispose of his bus~ness to another suitable licensee who 
would give more time and closer personal supervision to this 
operation. Since fairness is the touchstone in the administrative 
pro~ess, it would seem that, under these ~ircumstances, a reasonable 
opportunity shoUld bE? given to the appellant to liquidate his inve·st­
ment in the licensed premis~so The public interest would be ·best 
served thereby. 

"I, therefore, recommend that the action of the respondent 
be reversed, and that it be required to renew the appellant's 
license; but the renewal should be a modified one and subject to 
the express condition that the license of appellant is transferred 
to anotJherand suitable person within sixty {60) days of the date of 
this order. Friedland v. Newark!t Bulletin 1402, Item l; .cf. 
New Town Tavern 11 Inc. Vo Pennsauken, Bulletin 1098, Item 2; 
Florence Methodist Church et als .. y., Florence and Christy, .supra." 

Written exceptions to the Hearervs Report and written 
argument thereon were filed with me by respondent's attorney 
pursuant-to Rule 14 of State Regulation No. l5c ·Oral argument.was 
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ais·o had before me on the exceptions filed. by the r.esponden:t-~;~;-·.::::J 
. \/-!' :r: -

I have carefully consi.dered the facts and /circumst.~nc~:_$·· 
herein, incluciing. the .evidence and the Hearer's Report, and.· 
appro~e of the Hearer's recommendation that ithe respondent ·:r:::enew 
the appellant's license . on coridi tion tha't the. said license be 
transferred to another within sixty days. . · · ·; 

Accordingly, it is·,. on this 26th day of Novemb_er 1962.,., .. , 
. -

ORDERED that the action of the respondent be and-the same 
is hereby reversed but that the reversal be :a mo(lified one<· ~~ ·' 
r·equiring_ r·e·spondent to· renew appellant's li;ce.nse for· the 1962.-63 
11cens·ing· year subj_ect to the- condition that. the .license be 
. tr·ansr·erred to another and· qualified person .~wlthin ·sixty .(60) · 
·days· of . the· date of this order. · · · · · , 

~/ . ()~ ' . 

<J (} -;;f,~ ·. 
William Howe Davis · ' 

D~rector 
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