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Notlce . o,f A:ppe ,al a ,nd Grou .nds. 

Filed 1\fay 19th, 1928. 

New Jersey Supreme Court 
HUDSON CouN ·TY. 

THE NATIONAL BANK OF NORTH 

Hun,soN) AT UNION C !ITY} N. J., 
a corporation of the United 
States, 

Plaintiff, 
v. 

NATIONAI--' SURETY COMPANY} a 
corporation duly authorized to 
transact business of insurance 
in th .e State of New Jersey, 

Defendant. 

Acti ,on at La", 

To WrL .LIAM L. RAE') Esq., Attorney of Defendant, 
or to whom it may concern: 

Sir: 

PLEASE TAKE NOTICE ·, that the plaintiff in 
the ab,ove-e.ntitled cause ap 1peals to the Court of 
Errors and Appeals in the last, resort in all causes 
in New Jersey from the whole of the judgment en-
tered in this cause on the foll9wing ground, to 
wit: 

Because the Supreme Court erred in striking 
out the plaintiff's complaint and giving judgment 

10 
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for the defendant in.stead of denying the defend-
ant's motion to strike out the complaint, and 40 
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2 
Summ ,ons. 

adjudging that the plaintiff's complaint discloses 
a cause of action. 

Respectfully yours, 

ISAACS ·& GUNTHER, 
Attorneys. of Plaintiff. 

Su .lll .m :on .s .• 

Filed July 14th, 1927. 

THE STATE OF NEW JERSEY TO 
N.LL\.TIONAL S,URE ·TY CO., a •C1om-
pany duly authorized to transact the 

(Seal) business of insurance in the State of 
New Jersey: 

20 YOU ARE SUMMONED to answer the 
annexed complaint of THE NATIONAL 
BANK OF N0R.T1H HUDSON AT· UNION 
CITY) N. J., a corporation of the 
United States, in an action at law in 

the N e"r Jersey Supreme Court. And take notice 
that unless you file your ans.wer to the said com-
plaint with the Clerk of the New Jersey Supre1ne 
Court at rrrenton, within twenty days after 
serYice upon you of this writ and the annexed com-

30 plaint, the ,p,Iaintiff may proceed in the suit and 
judgn1ent maJr be entered against y•ou. 

WITNESS, William_S. Gummere, Chief Justice 
of the N e,v Jersey Supreme Court at Trenton, this 
12th day of July, in the year of our Lord Nineteen 
h.undred and twenty-seven. 

IS.A.ACS 1& GUNTHERJ 
40 Attorneys. 

EDWARD ,J. KELLErIER ., 
Ctlerk. 
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Colll .plaln .t. 
Filed July 14th, 192-7. 

NEW JER .S1EY s.UPRE ·ME . COURT, 
HUDSON COUNTY. 

THE NATIONAL BANK OF NORTH 

Hun ,soN} AT UNION ·C 1IT·Y, N. J., 
a corporation o.f the United 
.States, 

Plaintiff, 
v. 

NATIONAL SURETY COMPANY, a 
comp.any duly authorized to _ 
transact the business of insur-
ance in the State of New 
Jersey, 

Defendant. 

Action at Law 

The plai11tiff, The National Bank: of North Hud- · 
.son, at U11ion City, N. J ·., a corporation existing 
u11der and by virtue of the laws of the United 
States, having its bank:ing house and principal 
place of b,usiness in the City of Union City, in 
the Count~ of Hudson and State of New Jersey, 
says; 

1. ·T'hat at the times herein stated plaintiff was 
and still is a corporation of the United States. 

2. That at the times herein stated defendant, 
National Surety Compa11y, was and still is a cor-
poration authorized to do and transact business 
in the State of New Jersey. 
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3. T'hat prior to ·November 9th, 1916, plaintiff 
appointed Edward R. Westerburg, as its Cashier, 40 
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a ompilain t .. 

and George J. Brower, as its Assistant •C!as.hier and 

employed as one of its employees, Helen L. Gould. 

4. The said Edward R. Westerburg continued as 

s.uch Cashier of the plaintiff Institution until July 

22nd, 1926, and the said George J. Brower con-

10 tinued as said Assistant Cashier until June 19th, 

1926. 

5. On the 9th day of November, 1916, the de-

fendant did deliver over and unto the plaintiff, a 
bond number 1008027 in the sum of $100,000, 
known as a Bank:er's Blanket Bond indemnifying 

the plaintiff Institution against loss b•y the dis-
honest or negligent acts of its employees and of-

ficers, a copy of which bond is annexed hereto and 

20 ma.de a part hereof. 

4() 

6. That for considerations in the · said bond there-

in mentioned, the said plaintiff Institution did, on 

November 9th, 1916, pay to the defendant the pre-
miu1n in said bond contained and did yearly and 

annually thereafter pay the premiums until the 

said bond was cancelled on the 9th day of N ovem-

ber, 1926. 

7. That for the considerations in the said bond 

therein n1entioned the said defendant, upon 1·eceipt 

of said payment premiums by it received annually, 

did yearly bind thems·elves upon a lik:e obligation. 

8. That between the years 1921 and the 22nd day 

of July, 1926, the said Edward R 1
• Westerburg ,vas 

dishonest and in connection with his said p·osition, 

as C:ashier, stole and embezzled from plaintiff' and 

certain of its depositors upwards of $235,483.02 -, 

incl11ded in which amount is contained the monies 
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Oomp,laint. 

and bonds stolen and embezzled b,y the said George 
J. Brower and the said Helen L,. Gould from the 
said plaintiff Institution, which monies and things 
were the property of the p1aintiff Institution and 
of its said de·positorS' to whom . plaintiff was legally 
liable. 

9. The said Edward R .. Westerburg has repaid 
to the plaintiff Institution the sum of $50,000. 

10. Plaintiff has performed all the terms and 
conditions of said bond upon its part. 

11. That upon discovery by pla~ntiff of facts in-
dicating that the said losses had been sustaine 1d by 
it because of the dishonesty of its said employees 
a.nd officers, it immediately and forthwith so noti-
fied the defendant, National Surety Company, in 
writing on .July 23rd, 1926, at its office in the City 
of New York, and State of Ne,v York advisi11g said . 
defendant that t-he said defalcations aggregated the 
sum of $109,813.02 a.s. far as p1aintiff could at that 
time ascertain. 

12. On July 31st, 1926, plaintiff received from 
the defendant the sum of $100,000. 

13. s .ub,sequent to July 31st, 1926, from time to 
time, plaintiff discovered additional losses sustained 
by it by· reason of the said dishonesty of the said 
employees and officers aggregating the s11m of 
$;126.,483.02, in excess of the sum of $109,813.02 
reported to the said defendant, thus making the 
total losses as sustained by plaintiff Institution 
in the sum of $-235,483.02 ,. 

14. The plaintiff did, as it discovered from time. 
to time the additional losses so sustained by it: 
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Com,p,laint. 

notify the said defendant, National Surety Com-
pany, which said defendant is obligated to the 
plain.tiff, to pay to the said plaintiff an additional 
sum of $85,483.02 in addition to the sum of $100,000 
by it. received from the said defendant by the said 
plaintiff in accordance ,vith the te·rms and tenor of 

10 its said bond, and by reason further, that t ,he said 
b,ond and the renewal thereof constitute separate 
and distinct contracts, for which and on which de-
fendant is liable for the losseSi sustained aforesaid. 

15. Plaintiff has demanded payment on the said 
sum of $85.,483.02 from the defendant but that ,de-
fendant has refused and still refuses to pay the 
said sum . or any part thereof. 

20 P1laintiff demands as damages the sum of 

30 

$85,483.02 with interest and costs of this suit. 

ISAACS & GUNTI-IER ., 
Attorneys of Plaintiff. 

C OP Y 

NATIONAL S,UR,ETY COMP ·ANY 
Home · Office 115 Broadway New York City 

BANKER'S BLANKET BOND 

In consideration of the premium of Eight Hun-
dred Twelve and 50/100 ( $812.50) Dollars paid by 
The National Bank: of North I-Iudson, West Ho-
bok:en, N. J., hereinafter referred to as the Under-
writer, for a period of one year from the date here-
of, and of subsequent annual premiums, each pre-
1nium being based upon the total number of the 

40 Insured's officers, clerks, and other employees, em-
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Complaint. 

ployed at the Insured's offices covered hereunder 
at the beginning of the year for which such pre-
mi11m is paid ( all the officers, clerks and other em-
ployees employed at the offices covered hereunder 
during· the currency of this b.ond being hereinafter 
referred to ~s Empioyees), the u ·nderwriter hereby 
undertak :es and agrees t:o indemnify the Insured 10 
and hold it harmless from and against any loss, to 
an amount not exceeding One Hundred Thousand 
($100,000.00) Dollars of money currency, bullion, 
bonds, debentures, scrip, certificates, warrants, 
transfers, coupons, bills of exchange, promissory 
notes, checl{s or other similar securities, h.erein-
after ref erred to as P ·roperty ., in which the Insured . 
has a pecuniary interest or for which it is legally 
liable, sustained by the Insured subsequent to noon 
of the date hereof and while this bond is · in force 20 
a.nd discovered b,y the Insured subsequent to noon 
of the date hereof and prior to the ex.piration of 
twelve months after the termination of this bond .. 
a.s provided in C1ondition 11-

( A) Through any dishonest act of any of the 
Employees, wherever committed and whether co1n-
mitt.ed directly or by collusion with _ others; . 

( B) Through robbery, theft, hold-u .p, destruction 
or misplacement, while the Property is within any 30 of the Insured's offices covered hereunder, whether 

, effected with or without violence, or with or with-
out negligence on the part of any of the En1ployees; 

(C) Through robbery, hold-up or theft, b·y any 
person whomsoever, ,vhile the Property is in transit 
within t-\l1enty miles of any of the offices covered 
hereunder and in the custody of any of the em-
ployees, or through neglige11ce on the part of any 
of the Employees having custody of the Property 
while in transit as aforesaid. 40 
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The foregoing agreement is sub,ject to the follow-
ing conditions and limitations : 

1. The offices of the Insured which are covered 
hereunder are located as follows: 

Main Office--West I-Iobok:en, N. J. 

If the Insured shall give to the Underwriter no-
tice that it ,desires anv other office to be covered 

ti 

hereunder and shall give the location thereof and 
the number of officers, clerks, and other employees 
therein, then, if the Underwriter shall give its writ-
ten consent thereto, such office shall be covered here-
under from and after the receipt of such notice, 
and additional premium shall be paid; but no no-
tice to the Underwriter of an increase ,during any 
premium year in the number of Employees at any 
of the offices covered hereunder need be given and 

. no additional premium need be paid, unless such 
increase shall result from the merger or combina-
tion with the Insured of another · banking in-
stitution. 

2. This bond does not cover-

(a) Any loss directly or indirectly effected 
by means of forgery, unless the forgery be com-
mitted by, or ,vith the collu .sion of, one or more 
of the Employees. 
) (b) Any loss resulting from insurrections, 
riot, civil commotion, or military or usurped 
power, or from an earthquake, volcanic erup-
tion, or similar disturbance of nature. 

( c) Any loss resulting from the act or acts 
of any of the Directors of the Insured ot,her 
than those employed as salaried officials. 

( d) Any loss the res11lt of any loan made 
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by the Insured or by any of the Employees, 
whether authorized or unauthorized, unless 
such loan b,e made with intent on the part of 
such Employees to ,defraud the Insured. 

3. No statement 1nade by or on behalf of the In-
sured, whether contained in the application or 10 
other,vise, shall be deemed to be a warranty of any-
thing except that it is true to the best of the knowl-
edge and belief of the · p,erson . making the , stateme ,nt. 

4. The Insured shall give to the Under,vriter 
written notice of any loss hereunder as soon as pos-
sible after the Insured shall lear!l of such loss, and 
within ninety days after learning of such loss shall 
file with the Underwriter an itemized proof of 
claim duly sworn to. ., 

5. The value of any securities for the loss of 
which clain1 shall be made hereunder shall be de-
termined b.y the . average market value of such 
securities on the day precedin .g the discovery of 
such loss. If s11ch securities have no quoted 
mark:et value, their value shall be determined by 
a.greement or by arbitration. 

6. No action or proceeding shall be brought 
under this bond in regard to any loss, unless begun 
within twelve months after the Insured shall learn 
of such loss, or, in case such limitation be void 
under tl1e law of tl1e place governing the construc-
tion hereof, then within the shortest period of limi-
tation permitted b.y such law. 

7. In case of recovery, whether made by the I11-

s,ured or the Underwriter, 011 account of any loss 
l1ereunder, from any source other than insurance ·or 
suretyship, the net amou11t of such recovery less 

20 

30 

40 
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the actual costs and expenses of making same, shall 
be applied to reimburse • the Insured in full for 
s,uch loss·, and the excess, if any, shall be paid to 
the Under-,vriter, and the Insured shall execute all 
necessary papers to secure to the Underwriter the 
rights herei11 provided for. 

8. The amount of this bond shall not be reduced 
by any payment on account of any act resulting 
in a loss hereunder, except aS' to other acts com-
mitted prior to the giving by the Inst1red to the 
Underwriter of notice of Siuch loss; provide ·d, how-
ever, that in no event S:hall the Underwriter be 
liable on account of any one· loss or ser ies of losses 
caused by the acts or omissions . of any Employees 

. or combination of E1nployees, or caused by the same 
20 casualty or event, for a greater amount than that 

specified in line llJ hereof; and provided further 
that the Insured shall pay to the Underwriter, upon 

. demand, and additional premium, com.puted pro 
rat.a upon the sum so paid, from the . date of such 
notice to the end of the current premium year. 

4() 

9. If the Insured shall, in the applicat ion for this 
· bond, state its. intention to carry fidelity suretyship 
upon any of the Employees, and shall, in the com-
putation of the premium for this bond, receive 
credit for such suretyship, then, in case a los.s s.hall 
be sustained through the dishonest act of any Em-
ployee, covered, or stated to be covered, by such 
fidelity suretyship, the Underwrlter shall be liable 
l1ereunder only for that part of such loss which is 
in excess of the amount of the fidelity suretyship · 
carried or stated to be carried on such Employee. 

10. If the Insured shall hold, as indemnity 
against any loss covered hereunder, any valid and 
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enforceable security, other than the :fidelity surety-
sh ip, if any, for V\rhich credit has been given ac-
cordance witl1 the preceding section, ,the Under-
,vriter shall be liable hereunder only for which pro-
portions of such loss as the amount of this bond 
bears to the ag·greg :ate amount of this bond and 
such other security. 10 

11. This bond shall terminate._ (a) thirty days 
after the receipt by the Insured of a written notice 
from the Underwriter of its des ire to terminate this 
bond, or (b) upon the receipt b•y the Underwriter 
of a written request from the Insured to terminate 
thiSi bond. ThiS! bond shall terminate as to any 
En1ployee- (a), as soon as the Insured shall learn 
of any default hereunder committed by such Em-
ployee, or ( b) fifteen days after the receipt by the 20 
Insured of a .-,vritten notice from the Underwriter 
of its desire to terminate this bond as. to such 
Employee. 

Signed, Sealed and dated tl1e 9th day of Novem-
ber, 1916. 

Attest: 

NATIONAL SURETY COMPANY, 
FRANKLIN HAUSS, 

Resident Vice- P'resident. 

H .. HE .NNEBERGE ;R, 
Reside11t Asst. Secretary. 

Rider to be attached to and form a part of Bond 
·No. 1008027 execute(! by the National Surety Com-
pany for an indefinite perio .d com1nencing N ovem-
ber 9th, 1916, in favor of The National Bank ~ of 
North .Hudson, West Hobok ~en, N. J. 

30 

40 
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-
WHEREAS, the Insured has been carryin _g fidel-

ity suretyship listed in the schedule attached here-
to and mar k:ed "A", and 

WHER .EAS, said suretyship has, upon the iSis.u-
ance of this bond, been cancelled. 

NOW, it is. agreed that this bond shall be. con-
strued to cover any loss l1ereafter discovered, which, 
if said suretyship had not been cancelled, would 
have been recoverable thereunder, but which, as a 
result of such cancellation, is not recoverable. 

PROVIDED HOWEV 'ER, that such loss be of 
such a nature as is covered b-y this bond. 

IN WITNESS , WHER ,EOF, the Underwriter 
20 has caused this instrument to be signed by its 

officers proper for the purpose, and its corporate 
seal hereto affixed this 9th day of November, 1916. 

30 

40 

NATIONAL S,UR,ETY C:OMP ANY, · 
By FR.ANKLIN HA us.s, 
Resident Vice-P ·resident,. 

·Attest 

H. HENNE -BERGER, 
Resident Assistant Secretary. 

( Seal) 

• 

) 
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Not :ice of Motion to St ,rike· Out 
COIDiplai.nt. 

NEW JE ·RiSEY suP 1R,E,ME ,c :ouR ,T, 
HUDSON CO ·UNT ·Y. 

'rHE . NATIONAL BANK OF NORTH 
HUD ,SON_, AT UNION ·C[TY_, N. J., 
a corporation of the United 
States, 

Plaintiff, 
v. 

NATIONAL SURETY CoMPAN -Y_, a 
corporation duly authorized to 
transact business of insurance 
in the State of New Jersey, 

Defendant. 

To Messrs. ISAACS &. GUNTI -IEit, 
Attornevs for Plaintiff. t.l 

Gentlemen: 

Action at 
L:aw. 

TAKE NOTICE that on Tuesday, the 16th day 
of Aug~ust, 1927, at ten o'clock in the forenoon, 
Daylight Savings Time, at the Court House, Jersey 
City, Ne,v Jersey, I will move before Hon. Henry 
E. Aek:erson, Circuit Court Judg;e, and Supreme 
Court Commissioner to strike out complaint filed 
in the above e11titled action on the ground that it 
appears. affirn1atively on the face of the e,ollateral 
and from the copy of the bond annexed thereto that 
the ob,ligation of the defen .dant was continuous 
and single from November 9, 1916 to November 9, 
192·6, and that the defendant's maximun1 liab ,ility 
to the plaintiff for the said period w·as $100,000.00, 
"rhich said sum was paid by the defendant to the 

10 
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Ord.er Striking Ou1t Oom,plaint. 

plaintiff ,on July 31, 1926, and that thereby the de-
fendant's entire obligation was paid and satisfied. 

Respectfully yours, 

WILLIAM L. RAE, 
Attorney for Defendant. 

Order · Striking 10 1ut Co:mplain.t .. 

Filed November 9th, 1927. 

NEW JERSEY SUPR ,EME COURT, 
HUDSON COUNTY. 

THE , N.ATIONAL BANK OF NORTH 

HUD ·SON_, AT' UNION C '.ITY_, N. J., 
a corporation of the TJ11ited 
States, 

· Plain tiff, 

NATIONAL SURETY COMPANY_, a 
corporation duly authorized to 
transact business of insurance 
in the State of New Jersey, 

Defendant. 

Action at Law 

This. matter -being opened to the · court b·y Wil-
liam L. Rae on motion to strike out the complaint 

J 

in this cause, on the ground that the same does 
not set forth a legal cause of action, due notice 
of such motion havin.g been duly served upon the 
plaintiff and the said plaintiff appearing by Isaacs 
& Gunther, its attorneys, and Julius Lichtenstein 
of counsel, and the defendant appearing by Wil-

4() lia1n L. Rae, its attorney, and the court having 
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heard and considered the argument of the respec-
tive cou11sel, and it appearing that the application 
of the said clefendant should be grante :d; 

It is on thiSi 2nd day of November, 1927, 

ORDERED ·, that the complaint heretofore filed 
in the above entitled action, be and the same is 
hereby strick:en out, ,vith cos.ts on the said motion 10 
allowed to the said defendant, and that _plaintiff 
have ten days from this date in which to file an 
amended complai11t if it desireB so to do. 

Sig11ed HE ,NRY E. ACKERSON, · 
Sup. Court Commissioner. 

Rule for · Judg1n,e -n .t• Final. 

Filed May 9th, 1928. 

NEW JERSEY S-UPR ,EME COURT, 
HUDSON COUNTY. 

THE : NATtJONAL BANK OF NORTH 

1r·un ,s0N) AT UNION CilT 'Y, N. J-., 
a corporation of the United 
States, 

Plaintiff, 
v. 

NATIONAL SURETY COMPANY, a 
corporation duly authorized to 
transact business of insurance 
in the State of New Jersey, 

Defendant. 

Action at Law 

~['his matter being opened to the court by ·\!Vil-

20 

30 

li.am L. R,ae, Esq., attorney of the defe11dant in 40 
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the above entitled cause, and it appearing that on 
. the second day of November, 1927, the Honorable 
Henry E. Ackerson, sitting as S:upreme Court 
·Commissioner, on motion of the said William L. 
Rae, Esq., signed an order whereb 1y the complaint 
filed by the plaintiff in the said cause was stricken 

10 out on the ground that the same does not s:et forth 
a legal cause of action; 

And it ap·pearing that it w·as adjudged by said 
order that the said plaint iff have ten days from 
November 2, 1927, in which to file an amended com-
plaint, if it desired so to do, and it further ap -pear-
ing that the plaintiff h.as failed to file an amended 
complaint within said time or at any time; 

It is on this fifth day of May, 192,8, ORDER ,ED 
that judgment be, and the same is hereb ,y entered 

20 in favor of defendant a.nd against the plaintiff. 

30 

40 

Entered May 9, 1928. 

On n1otion of 

JAMES MINT 'URN, 
J. S. C. 

- WILL 1IAM L. RAE) Atty . 

.il true copy. -

F ''RED L. BLOODGOOD, 

Clerk. 

[47906] 



66 OCT.T.1928 

New Jersey Court of Errors and Appeals 

THE N ATION 'AL BA.NK OF N ORTII 

HunsoNJ AT UNION CITY) NEvV 

JERSEY) a corporation of the 
United States, 

Plain tiff-Appellant, 

v. 

NATIONAL S,URErrY COlV[PANYJ a 

, co1npany dt1ly organized to 
transact b·usiness in the State 
of New Jersey, 

Defe11dant-R-espo11de11t. 

Action at Law. 

State 1111.e·nt of Facts. 

This action . i8 b,rought upon a contra.ct termed a 
"Brokers Blanket Bond" ( pp. 6 to 11 of State of 
C·ase), ,vhich purports to i11demnify the plaintiff 
banl{ against loss_ by the , dishone :s.t o,r . negligent 
acts of the said ban.l{'s e1nployees and officers. 

The complai11t herein ( P 'aragraph 8) charges 
that plaintiff's cashier stole and embezzled frorr1 
p1aintiff and certain of its depositors upwards of 
$,2'35,483.02 all between the years 192'1 and the 
22nd of July, 1926, · which sum included moneyS: 
and b•onds stolen by other servants. 

Defendant having paid $100,000.00 to the plain-
tiff moved to strike out the complaint (p. 13) and 
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Henry E. Ackerson, sitting aSi Supreme Court 
Comn1issioner did, upon the hearing of the motion, 
order that. the complaint be struck: out (p ·. 14), 
upon the ground that the obligation of t 1he defend-
ant was continuous and single and that defendant's 
liability ,va.s. only $100,000.00. 

Plai11tiff's contention is. that. the original bond 
and the existing bond are separate and distinct 
obligations entitling the plaintiff b,ank to recover 
to the am.ount of each s.eparate bond for defalca-
tions occurring during the continuance thereof. 

The defendant company, however, claims that 
the fir.st bo,nd was a continuing bond in the sum, of 
$100,000.00, covering the entir ,e period of the ob-
ligation of the bond from November 9th, 1916, to 
November 9th, 19'26, and that the p,ayment to the 
ba .n.k: of the sum of $100,000.00 constituted an en-
tire liq11idation of' the Surety Company. 

POINT .ON'E. 

M,o.tion to s.trike , out , coin·plaint be-
ing in nature of g ·ene ·ral de:m,urrer 
adn1.its tr ,uth of all facts well pleaded. 

In O)Brien v. Steiger) 12·9, Atl. 484·, 101 N. J. L. 
5126., it is said: 

"A motion to strike out a complaint is. in 
) the nature of a general demurrer. A general 

dem.urrer admits t 1he truth of all the facts 
well p1eaded.'' 

To the · same effect Ma.Zone v. Brotherhood) 110 
Atl. 696, 94 N. J. L. 347. 

The oomplaint herein hav .in .g been dismissed 011 

motion to strike, it mu.st be admitted we 1SUb 1mit 
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that all allegations of thefts and emb,ezzlements 
during the different years are true, as alleged in 
tl1e complaint. 

P 'OINT TWO. 

The rule of cons .tru ,cti .on a .pplic~b ,le 
to i11sura .nce · contr ·acts is t .o be · a ,p-
plied in the con .st .1--u.cti·on o:f this bond. 

In 25 Corpus Juris at pa.ge 1089, it is. said: 

"It is well established that guaranteeing the 
fidelity of employees. and pers.ons ,holding a 
position of trust is a form- of insurance, and 
that such a contract is subject to the rules ap-
plicable to insurance contracts g_enerally and 
not to the rules applied to ordinary Bureties 
for accommodation." 

In First Nat. Ba .n,k v. Nation ,al Surrety Co., 22·s 
N. Y. 469, 127 N. E. 479, it is said: 

"Although the instrument denominates it-
self a bond, it is a contract or policy of insur-
ance. A contract guaranteeing or indemnify-
ing an employer against any breach of fidelity 
on the p·art of the employee is generally re-
garded as, and in the matter ·of interpretation 
is, a contract of ins.uranee.'' 

l 
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Insurance contracts g ·uara .nteeing 
the hone .sty of e:m.ployee -s are 1Dade 
fo ·r an ade ·q ua te conside(ra .t :io ·n . to a le .. 
co1Dplis .h t .he , pu ,rp .ose · for ' w ·hich they 
are :m.,ade·, and should, i .f a1n .biguou .s, 
be li.be •rally construe .din favor -of the 
insu.red. 

In J{ean v. Maryla /nd Casualty Co.) 221 App. 
Div. 184, 223 N. Y. Supp. 373, it ,vas held tha t 
ambiguity in ba11kers. and brokers blanket b-011d 
should be resolved against ins.urer, if constructio11 
in favor of the insured may be fairly adopted ,vith-
out giving the language a force .d or unnatural 
meariing. The reason being that such contracts are 
prepared b,y the insurance compa11y. 

Coririell v. ~oomm ,on,wealth Oa,s. Go.) 96 
N. J. L. 510 ( Court of ~rrors and Ap-
peals) . . 

"'The rule of interpretation and construc-
tion is of course funda1nental, that the mean-
in .g of the instrument ( insurance policy) must 
b•e gathered from its provisions as a w,hole, and 
that if doubt arises fron1 such perusal, the 
benefit of the doubt mu.st b-e given to the in-
sured.'' 

To the same effect 

Gans v. Columbia Ins. Go.) 99 N. J. L·. 44. 

J us.tice Kalisch said, in M ichler v. New Am ,s't.err4 · 

dam Oas. ·Go.) 139 At. 725 (not yet officially re-
ported) : 



.. 
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"Where there is an ambiguity found in a 
contract of tl1is nature ( tb.eft policy) ,suoh a 
provision should be most strongly construed in 
a sense so aS: not to w·ork: an injustice to an 
insured." 

In Am ,erican Sil/rety Co. v. Pauly ') 170 U. S. 13-3, 
42 L. Ed. 977, the court held that a bond made by 
a surety company insuring · a b-ank ag·ainst any 
fraud or dighonesty of its cashier, if susceptible 
of two constructions, one favorable to the b,ank 
and the other favorable to the insurance company, 
vvill be given a. construction most favorable to the 
bank w.hen it was prepared by the Surety Company. 
The court saying "this is a well established rule 
in the law of insurance." 

T 'he re ·ne ·wal of thi :S1 ins .ura ,nce bon _d 
by t .he pa .ym.ent of a subse 1quent a ,n-
nua :1 pre ·:miu:m ., in le :gal efi ·ect cons ,ti-
tu ,ted a sep ,araite , and distinct con-
t1~,act . for ' t ,he 1peri:od of ti1ne ,or ye ,a:r 
for w ·hich such :re ,ne ·waJ., "VV"as. p •aid . l' 'e-
g ardle .s,s ,of liability in ·cu ,rred th .e-r ·e·-
u .nde ,r in pre ·viou .s. ye :a ,rs. 

"The rule generally recognized is that a re-
newal of a :fid.uciary policy or bond constitutes 
a separate and distinct contract, for the period 
of tiine covered by such renewal, unless. it ap-
pears to be the intention of the parties:, as evi-
denced by the provisions thereof that such 

\.. 
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. policy or bond and the renewal thereof shall 
constitute one continuo11s contract." 

Aetna Casualty ,f Surety Co. v. Oo-nimerci ,al State 
Ba ,nk ,) 13 ~7 ed. 2nd, 47 4. l{.eversed 011 facts but not 
on the la,v, 19 F 'ed. 2nd, 969. 

A bond given by a surety company to a bank~ to 
assure fideiitv of its ca8hier in consideration of its 

t.l 

premiu1n paid which l{ept it in force for one year, 
but renewable fron1 year to year, is in effect a 
separate contract for eacl1 year of re11ew,al, and 
binds the surety company to inde111nify the bank: 
for losses in any one of sucl1 years., to the extent 
of the penalty nam .ed, regardless of the amount of 
any liab ility incurred thereunder i11 previous years. 

The court said: 

"It may . well be that the co11t1·act is a con-
tinuing one. Whetl1er tl1e f orrnal new contract 
is n1ade at the end of the year is not the test. 
The coal jobber who has a contract for the pur-
chase of certain of the output of a 1nine from 
month to month, or year to yea1~, has one con-
tinuing contract, but each payment of the pre-
scribed price buys an additional ton of coal. 
The continuity of the contract has no bearin _g 
except to fix the prices. So the question here 
is, what did the defendant. (bank) buy the first 
year, ,vhat did he buy the seco11d year, what 
did he buy the third year? When the first year 
ended all the future li~bility of plaintiff 
,(surety) was at a11 end, u11less and u11til a.n-
other year's premium s.hould be paicl. By the 
payment of that pre1nium and its accepta .nce 
the plaintiff said as plai11ly as if it had made 
a 11ew bond, that it in consideration for the 
pren1ium, wot1ld stand for the same insurance 
for that year as it had for the first. A11y other· 
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conclusion arises. :f'rom the false conception of 
the situation and relation of the parties.'' 

Marylan .d Oa,su,alty Co. v. Bank) 2'46 F 'ed. 
892. . 

Certiorari denied 246 U. S. 670; 62 L .. ed. 
931. 

"The contract made by the delivery and ac-
ceptance of the . policy with the rider attached 
stated in the body of it the ,d.ate of the com-
mencement of the period · within which the 
losses ins -ured against must occur or have oc .. 
curred. The policy recited that its considera-
tion was a premi11m payable in advance based 
upon an annual rate per hundred dollars of 
s11retyship. * * * That contract was. what is 
l{nown as a term policy, under which the in-
suranc :e contracted for covers only losses oc-
c11rring before the expiration of the stated 
terrn. Further action . by the parties, having 
the effect of creating a new· co.ntract, was re-
quired to -mak:e the · defendant liable • for any 
loss. or losses occurring . after January 10, 1914. 
Such further action, if tak:en, ,vould not in the 
absence of a stipulation to that effect, either 
increase or diminish the amount for which the 
insurer, under its original contract, had al-
ready become liable in consequence of losses 
incurred during the period covered b·y the con-
tract, though sucl1 losses had not been discov-
ered when the new contract was made l1aving 
the effect of ins11ring against. los.se.s occurring 
in a later period.'' 

Proctor Coal' Co. v. U. S. fi1tdelity ' C'o.) 124 
Fed. 424. 

"I think the contention of counsel for de-
fendant that these renewals are separate and 



distinct contracts. is sound. It is urged that 
certain language in the bond shows that it 1 was 
intended to qe a co11ti11uous-contract covering 
the period of the bond or of a11y · subsequent 
renewals. ~ehe langt1age referred to this : 'Make 
good and rei1nburse to tl1e e1nployer all and 
any pecuniary loss sustained by the employer, 
etc., occurri11g during the continuance of this 
bond or any renewal thereof, a11d discovered 
during said continuance or within six n1onths 
thereafter.' I a1n unable to agree with the 
arg~ument of plaintiff as to tl1e proper con-
struction to be put upon this language. I think 
it should be construed so as to read in this 
way: 'Occurring during the continuance of 
this bond or any rene:\val thereof and dis.cov-
ered during the continuance of this bond or 
during the co11ti11u.a.nce of' any rene,val.' * -r.• * 
I do not think. the languag:e is s11fficient to jus-
tify the conclusion that this was a continuous 
contract of suretyship . runni11g through the 
whole period covered by the original bond and 
the t"ro renewals." 

Cctmpbell Mille , o·o. v. U. S. Ji"id,elit'y Go., 
146 N~ Y. Supp. 92, 161 App. Div. 738. 

Held that a11 indemnity bond of $,2,500 for the 
term of a year, and the renewal certificateS' thereof, 
constituted distinct contracts, making g"11arantor 
liable for defaults n1ade durin lg their respective 
periods covered by the bo11d of the renewal up to 
the amount of $2,500 for each year. 

· U. S. Fidelity) etc :.) Go. v. Williams) 96 
~1:iss:. 10, 49 So. 7 42. 

"These bonds are separate and distinct con-
tracts, and do not constitute a continl1ing 
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bond, as contended by counsel for appellee. 
Each bond is liable for such losses, and only 
such losses, as occur during its separate life, 
which is fixed by the contract for one year each, 
a.nd discovere •d during the continuance or re-
ne,val, or within six months after the. expira-
tion of the year, but always limiting the right 
of recovery to losses which actually happen 
within the life of the particular bond." 

Other cases holding lik:e contracts to be Sieparate 
contracts for each year are : 

Da .uviers Sa1)ing Bank v. Nation .a.l Surety ' 
Go.) 166 Fed. 671; 

Florida, o ·en.t'. & Pa. R 1• R. v. Amer. Surr. 
Co.) 99 Fed. 67 4; 

Long Bros. v. U. S. F. G. Co.) 110 S. W. 
29 _(Mo.) ; 

Com ,. Ba .nk v. Am,er. Bori,d. Co.) 187 S. W. 
99 (Mo.) ; 

Haw 1ley v. U.S. F. &; G. o ·o.) 90 N. Y. Supp. 
893; Aff. 76 N. E. 1096; 

La,.dies of Mod. Mac. v. Ill. Sivr. Go.) 163 
N. W. 7 (Mich.); 

Brady v. N. W. Ins. Co.) 11 Mich. 42.5; 
Iris. Go. v. Walsh) 5.4 Ill. 164. 

The question which confronts us is what does 
tl1e clause quoted mean. 

"In consideration of the premium of Eig;ht 
Hu11dred twelve and 50/100 ( $,812.50) Dollars 
paid by The National Bank: of North Hudson, 
West Hobolren, N. J., hereinafter referred to 
as the insured, to the National Surety Com-
pany, hereinafter ref erred to as the Under-
,vri ter, for a period of one year from the date 
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hereof, and of .subsequent annual premiums, 
each premiun1 being b,ased upon the total num-
ber of the Insured's officers, clerlrs and other 
employees, employed at the Insured's offices 
covered herel1nder at the beginning of the year 
for which such pre1nium is paid ( all the offi-
cers, clerlrs and other en1ployee:s e~ployed at 
the offices covered hereunder during the cur-
rency of this bond being hereinafter referred 
to as Employees), the Underwrit .er hereby u11-
dertalres and agrees to inden1nify the Insured 
and hold it harmless fron1 and ag:ai11st1 an~y loss 
to a11 amount not excee,ding , One Hundred 
Thousand ($100,000.00) Dollars of money, cur-
rency, bullion, bonds, debentures, scr ip, certi-
ficates ., warrants, transfers, coupo11s, bills. of 
exchange, promissory notes, checks or other 
similiar securities, hereinafter ref erred to as 
Property, in which the Insured has a pecuni-
ar~y interest or for which it is leg~ally liable, 
sustained by the Insured sub ,sequent to noon 
of the date hereof and wl1ile this bond is in 
force and discovered by the Insured subsequent 
to noon of the date hereof and prior to the 
expiration of twelve months after tl1e terrnina-
tion of this bond as provided in Condition II. 

This bond shall terminate (a) thirty days 
after the receipt b-y the Insured of a written 
notice fron1 the U11der-,vriter of its desire to 
terminate this bond, . or (b) upon the receipt 
·by the Underwriter of a written request froii:t 
the Insured to terminate this bond. This bond 
shall terrr1inate as to a11y Employee- (a) as 
soon as the Insured sl1all lear11 of any default 
hereunder committed by such En1plo~yee, or 
(b) fifteen days after the rece ipt by the In-

sured of a ,vritten notice from the Underwriter 
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of its desire to terminate this bond as. to such 
err1ployee. . 

J 

Attached to this bond is a rider reading as 
follows: 

Rider to be attached to and form a part of 
bond No. 1008027 executed b·y the National 
Surety Company for an irid'.efi·nite p.eriod) com-
mencing November 9, 1916 in favor of the Na-
tional Bank: of North Hudson, vVest I-Iobok:en, 
N. J." 

Judge Ackerson i11 dismissing the plaintiff's com-
plaint apparently gave no weight to the fact that 
the above quoted clause is ambiguous. We sub1nit 
that a clause creating so much litigation and such 
different and divergent views in so many states is 
clearly ambiguous. 

It being ambiguous it should be interpreted most 
favorable to the i11s.ured as we have shown above. 

Judge Ack:erson i11 decid ing to strik :e out the 
complaint relied much on the Tennessee case of 
Fourrth and First Nat. Bari.k v. F'idelity an•d, De-
posit Go.) 281 S. W. 785•, also reported in 45 A. L. R .. 
610. It is directly contrary to the holding of Dis-
trict Judge Lindley in Aetna Casual,ty and Surety 
Co. v. Com. State B ,a,n:k) 13 Fed. 2nd, 474, which 
last 11a1ned decision we believe to be is the sounder 
rule for the construction of this contract. 

There , are, ho,vever, distinguishing features be-
tween the F'ourth and First Nat. Ba11k: cas.e 
(supra) a11d the i11stant cas.e. The contract there 
provided: 

"In consideration of the premium of Twenty-
six h{!-ndred nine and 50 /100 Dollars 
($2,609.50) paid b,y Fourth and First National 
Bank: and First S,a vings Bank: & Trust Con1 -

• 



12 

pany, as their interests may appear, Nashville, 
h,ereinafter ref erred to as the inSiured to the 
F'idelity & Deposit C:ompan .y of Maryland, 
hereinafter ref erred to as the underwriter, 
for a period of on.e year from t.h,e date h,ereof, 
a.n,d of subseqii.ent ,a,n.n,ua1 premiurri,s, each 
premium being base ·d upon the total number 
of the insured's officers, clerks and ot1her em-
ployees, employed at the insured's offices cov-
ere ,d hereunder at , the beginning of the ,year 
for which such pre1nium iB paid ( all the _offi-
cers, clerks, an .d other employees employed at 
the offices covered hereunder during the cur-
rency of this bond being hereinafter ref erred 
to as emp,loyees), the underwriter hereby 
undertak ,es and agrees to indemnify the in -
sured and hold it harmles:s fron1 and against 
any loss, to any amou -nt not exceeding Fifty 
thousand ,Dollars ($50,000.00), of money, cur-
rency, b•ullion, bonds, debentures, scrip, cer-
tificates, warrants, transfers, coupons, bills of 
exchange, promissory notes, checks, or other 
similar securities, hereinafter referred to as 
property, in w,hich the insured has. a pecuniary 
interest or for which it is legally liable, sus-
tained b,y the insure ·d sub :sequent t :o noon of 
the date hereof and while this bo,nd is in force 
and discovered by the insured subsequent to 
noon of the date hereof and prior to the ex-
piratio11 of twelve ,. months after the termina-

, tion of this bond as· provided in condition . II." 

That contract provides that the liability of the 
b,onding comp .any shall not exceed $50,000, "sub-
sequent to noo11 of the date hereof and while this 
b•ond is in fore~." S-uch cases are not applicable 
as pointed out in Mcvry1land Oas. o·o. v. Ji7irst Nat. 
Bank) 246 Fed. 892, wl1ere it is said, at pages 899, 
900: 
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"Ruli11gs made in cases involvi11g contracts 
,vhich contained stipulatio11s for rene,vals and 
such provisio11s as one stating that the named 
an1ount of insurance was to cover loSises occur-, 

ri11g during the continuance of the bond or any 
renewal tl1ereof, or one stating that the lia- . 
bility of the insurer s.hould 11ot be cumulative, 
or one stating that the liability shot1ld not be 
for more than a stated sum, whether t ihe loss 
occurred during the term of the policy or b•ond 
or a continuance thereof, or otl1er similar pro-
vision, are not applicable to the facts of tb.e 
instant case. As. above indicated, the contrac t 
n1ade by the bond with the rider attached 
made no p,rovision for a renewal or extension 
of the liability it imposed and contained no 
provision similar to those just mentioned. The 

. I 

ir1s.urer ,vas. not acting u11der ariy obligation 
i1nposed upon it by its original contract when, 
in consideratio ~n- of the payment of a pre1nium 
of $691.25, $18. 75 of · which amount . was the 
pre1niun1 for . insuring the fidelity of said 
Campbell in the sum of $7,500, it ~nsured the 
pl aintiff for another term beginning January 
10, 1914, as evidenced by its rene,val receipt 
beari11g that date and b·y a 11ew sche·dule, which 
was attached to the original bond. The period 
covered by the bond before th •e· rider was. at-
tached was three-fourt 1hs of a year. The period 
covered by the renewal receipt and the addi-
tional schedule was one year. The total 
a111ount of insurance was the same in both. 
The pre111iu1;11 stated for the three-fourth.s of 
a year ,vas in a111ount exactly three-fourths of 
the pren1iun1- charged for insurance for the 
whole year. From these facts it fairly may 
be inferred that the charge for insurance 
agair1st losses occurring after January 10, 
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1914, was exactly ,vhat it would have been if 
no contractu .al relation had existed between 
the parties prior to t ,hat date a11d the insur-
ance against losses occurring after that date 
had been evidenced b,y an entirely new i11stru-
ment. N ot.hing in the instruments evide11cing 
the new contract indicated that the amount 
of insurance for which it provided ,vas to be 
diminished or affected in any way as a result 
of the circumstance that und ,er a previously 
existing contract between t ,he parties there 
had been in force the same amount of insur-
ance against .similar losses occurring during a 
former period. The conclusion is that tl1e 
effect of the bond and rider was to insure, to 
the extent of $7,500, Campb ,e1l's fidelity during 
a period ending January 10, 1914, and that 
the contract made b·y the renewal receipt and 
the attaching of a new schedule to t ,he bo-nd 
was one for the same, but an additional 
amount of in surance against losses occurring 
during a period commencing · January 10, 
1914." 

In the Fourth & F'irst National Bank case 
(supra) the contract was what is k.nown as a "tern1 
policy" ( 246 Fed. 899) . The policy before us 
1nak:es no provision that the policy shall run until 
t ,erminated. 

The learned Judge in striking out tihe complaint 
herein compares. t ,his fidelity bond we are here try-
ing to interpret, with a life insurance policy. We 
are unable to follow the learned judge in this rea-

• s.on1ng. 
We are here concerned with lu10,ving what the 

parties in.tende(l by the terrr1s of the bond, whether 
it was a continuous bond or whether, upon the pay-
ment of the yearly premiums, a ne,v contract arose. 
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Under a life i11surance policy that situation does 
not arise. Necessarily the obligatio11 of the part 
of the insurance company to pay a.rises at the 
death of the insured. T 1here are n .o other pos.sible 
contingencies. In a bond given for possible losses 
from the dishonesty of s.erva11ts limited as to the 
amount of such liability, conditio118 may arise, just 
as they have arisen here, which affect the con-
struction of the contract. mat:erially. 

Did the parties contract that, in the e-vent of 
$100,000 being stolen tl1e first year and the yearly 
pren1iurns being thereafter paid from year to year 
a11d losses occurring duri11g those st1b-sequent years, 
there : ,vas to be 110 liability for the last thefts, be-
cause, forsooth, there had been $100,000 stolen 
duri11g the first year? We do not deny that par-
ties could so co11tract b•ut we do insist that it is 
doing violence to this language of this. contract to 
so construe it. . 

It will be ad1nitted that had we taken a ne,v 
compa11y eacl1 year we ,vould have just what we 
clai111 this contract intended to give the _b,ank:, that 
is, insurance for full $,100,000.00 for ,e·ach year's. 
defalcatio11s. But because we held on t.o tl1e origi-
nal co1npany, paying the1n annually, we must i11 

effect be penalized. This, we think, is. a very s,trong 
reaso11 for refusing to co11s.true this. contract as 
respon_dent "' ... ould have it construed. 

It s,een1s. to us that it is 1nost important to note 
that there was 110 obligation resti11g, upon the b,ank: 
to continue the bond after the , first year. N·one 
,vhatever. The bank: could, each year, under the 
bond here sued 011, chan ,ge the insura .nce com -
p,ar1ies. We sub111it. that where there was no ob,-
ligation to continue the policy that each . payment 
must necessarily have created a new contract. To 
hold that such renewal did not co11stitute a ne,v 
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contract tl1e terms should b.e clear and unequi-
vocal. 

The following language of Judge Lindley in 
Aetn ,a o ·asu -a,lty , and ffuriety 0 ,o. v. Comme r cial 
State Ba ,n,k) 13 Fed. 2nd, at page 245, is strikingly 
pertinent: 

"Here defendant paid an annual premium . 
for insuranGe. Under plaintiff's theory, if 
there were a los.s of $10,000 the fir'8t year, not 
discovered until the end of. the three years' 
period, then, though defendant had paid pre-
miums for the second and third years, it ,vould 
have no protection for those years, no insur-
ance, for the reason that the penalty of the 
bond would be completely exhausted by the 
first year's losses, and nothing would remain 
to cover losses. in the second an~ third years. 
In s.uch case, the second and third years' pre-
nuum.s would be paid b,y defendant for noth-
ing whatever. No sane man would say that 
thiSi was the intention of the ·defendant, and 
the court is most loathe to believe that it was 
the ·inte11t of plaintiff, a ,videly k:nown. insur-
ance company, dependent upon the good will 
and esteem of the public and its customers for 
its commercial welfare, so to frame its con-
tract of indemnity as to extract premiums from 
th ,e insu _red without .giving anything in return. 
Brief indeed would be its life of business pros.-
perity and public esteem, were it known that 
it would b,e guilty of such a game of "heads I 
win, tails you lose', Rather than impute to- it 
such an ab·horrent suggestion of lack of com-
mercial integrity and fair dealing, the col1rt 
prefers to find as he beli eves the facts. clearly 
in .dicat e, that each year's premium was to b-uy 
one year 's insurance of $10,000. There is: no 
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fact or circumstance warrantin .g a finding that 
the parties intended that the first year's. pre-
mium bought insurance of $10,000 but that 
the three years' premiums bought insurance of 
only $3,3331/2 per year." 

It is. respectfully submitted that the decree 
striking out the co1np1aint should be reverse _d. 

JULIUS LICIITE :NSTEIN, 
of Counsel. 

ISAACS & GUNTHER, 
Attorneys for Appellant. 

• 



PRESS OF FREMONT PAYNE., 80 Washington Street, New York City. 

[48030] 



OCT.T.1928 

New Jersey court of Errors an~ Appeals 
THE NATIONAL BANK OF NORTH 

HuosoN at Union City, a cor-
poration of the United States, 
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NATIONAL SURETY COMPANY, a 

corporation duly authorized to 
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in the State of New Jersey, 
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·BRIEF FO .R RESPON 'DENT. 

Statement of Facts. 

This . is -an appeal from an order of Henry E. 
Ackerson, Jr., sitting as S4preme Court Commis-
sioner, striking out plaintiff ''s complaint. 

The complaint sets forth that on November 9;, 
1916, the defendant issued to the plaintiff a blanket 
bond by way of protection against dishonesty on 
all the employees of the bank. The material pro-
visions of this bond as set forth in a copy of the 
bond annexed to the complaint are as follows: 

"In consideration of the premium . of Eight 
Hundred twelve and 50/100 ($812.50) Dollars 
paid by The National Bank of North Hudson, 
West Hoboken, N. , J., hereinafter referre _d to 
as the insured, to the National Surety Com~ 
pany, hereinafter ref erred · to as the Under-
writer, for a period of one year from · the 4ate 
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hereof, and of subsequent annual premiums, 
each premium being based upon the total num-
ber of the Insured 's officers, clerks and other 
employees, employed at the Insured's offices 
covering her~under at the beginning of the 
year for which such premium is p'aid (all the 
officers, clerl{s and other employees employed 
at the offices covered _ber~under , ~uri _ng · the 
currency of this bond being hereinafter re~ 
ferred to as Employees), the Underwriter here-
by undertakes and agrees to indemnify the In-
sured and hold it har1nless from - and against 
any loss to an amount not exceeding One Hun -

. dred thousand ($100,000.00) Dollars of monev, .. \· -- . . . ··- ..... 

currency, bullion, bonds, debentures, scrip~ cer-
tificates, warrants, trans£ e:rs, coupons, bills or · 
exchange, promissory notes, checks or ··other 
similar securities, hereinafter ref erred · to -,as 
Property, in: which the 'Insured has a pecuniary 
interest or for which it is legally liable, sus-
tained by the Insured · subsequent' to noon of 
tl1e date hereof and while this bond is in force 
and discovered by the Insured subsequent to 
noon of the ' date hereof and prior to the ex-
piration of twelve months after the termina-
tion of this bond as provided in Condition II. 

''This bond shall t,erminate-(a) thirty __ days 
after the receipt by -the Insured of a .writtel) 

- notice from the Underwriter of .-its desire to~ 
terminate this bond, or (b) upon · the receipt 
by the · Unde _rwriter of a written request from 
the Insured to terminate this bond. _ This bond 
shall terminate as -to any Employee- - (a) as _ 
soon as the Insured shall learn . of any default 

--_ hereunder committed by such -E-mployee, -or 
(b) fiftee _n days after the receipt by th~ In-
sured of a written Qotice from the Underwriter 

J of its desire to terminate · this bond as to such 
· -employee." -_ 

• 
1 

•· ~J • • -· ,· ! ,. -·· ·t • . , i !' . .. 

This bond was issu .ed .1 November 9, 91'6-,_ ·a:od was 
continued in force until the 9th : _day of November, 
1926, as shown by the complaint. During the cur-
ency of this b,ond -and between the years -192'1 · and 
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the 22nd day of · July, 1926, three employees of the 
plaintiff were dishonest and stole and embez .zled 
from the plaintiff, the sum of $235,483.02. The de_-
f endant was advised of the defalcations, then 

. known to aggregate upwards of $109,OOO.0O, and on,. 
July 31, 192:6, the defendant paid to the plaintiff 
the sum of $100,000.00. Thereafter and subsequent 
to July 31, 192"6,, the plaintiff discovered addjtjo11~f 
losses aggregating $126,000.00 in excess of the sum 
of $109,000.00. .One of the fraudulent employees 
of the bank repaid an additional sum of $50,000.00 
and the plaintiff demanded a further sum of $~5,-
483.00 to cover the balance of the defalcation. 

The defendant company ··takes the position that 
the preliminary bond issued on November 9', 1916, 
was a continuous bond in · the sum of $100,000.00 
running for · an indefinite period and · the obligdr's 
maximum liability for the period from Noven1ber 
9, 19il6, to November 19:, 1H2:6,, was $lQ0,000.00 1 a;nd 
that the payment. by . it to the bank of the surn o{ 
$1001,000.00 was complete liquidation of any indebt-
edness upon the part of the defendant. _ 

The plaintiff on the other hand claims that the 
original bond ran for one year and that thereafter 
in each succeeding year separate and distinct con-
tracts came into existence, and that the defendant's 
maximum liability for each year ··was $100,000.00, 
although they absolutely eliminate the clause set-
ting forth how the bond shall terminate. In other 
words they say that every year there was a termi-
nation of the bond, but still claim · to have the 
right of holding the defendant liable for embezzle-
ments occurring during any period from 1916 to 
1926, although the bond provides that the ·defend-
ant shall only be liable-subsequent to noon of 
the date hereof and while this bond is in force and 
discovered by the Insured subsequent to noon of 
the · date hereof and prior to the expiration of 
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twelve months after the termination of .this bond as 
provided in Condition II, so that in the same 
breath the plaintiff claims that a new contract 
arose each year, but that the bond was a continuing 
one so far as the provisions for discovering the 
loss within twelve months from its t~rmination. 

Plaintiff has grouped his arguments under four 
points . 

POINT ·S I, II and III . . 

In so far as the first three points raised 
by ' appellant's brief are concerned, the re-
spondent admits them as an academic prop-
osition to be a C•Orrect exposition of the law, 
merely pointing out that there is no ambigu-
ity in the undertaking of the National 
Surety Company~ 

As was set forth in the case of Fidelity D 1eposit 
Co. v. C1hampion Ice Co., 117 S,. W. Rep. 390•: 

"So that in no event and under no condition 
could the surety company be held responsible 
for a loss e~ceeding $2500 unless the plain un-
mistakable language of the contract is to be 

-disregarded. There is no ambiguity in the 
language limiting the liability nor can there 
be any doubt that it was immaterial when the 
loss occurred provided it was within the period 
covered by the terms of the bond and the con-
tinuation certificate. 

"The lower Court however took the position 
that each continuance certificate was a sep-
arate independent contract and hence the sure-

} ty comp .any _ was liable in an amount not ex-
ceeding $2:500 each year. In other words ac-
cording to this construction of the bond the 
surety company might have been required to 
pay if there had been a defalcation of $2500 
in each year. In other words according to 

. this construction of the bond the surety com-
--
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pany might have been required to pay if 'there 
had been a defalcation of $·2500 in each of 
the five years, a total of $12:,500. In our opin-
ion this is not the fair construction of the 
bond. 

"It is true that under our construction of the 
contract the surety company would not be li-
able for any embezzlement occurring during 
the periods covered by the continuation receipt 
provided the employee embezzled during the 
period of the original bond the full amount 
specified therein, but we are unable to per-
ceive how this fact can operate to make the 
surety company responsible for losses it did 
not agree to protect the employer against. It 
would do violence to the plain letter of the 
undertaking to say in the fact of the · contract 
that the · surety company was responsible in 
any sum exceeding $2500,." - · 

In the case of the Fourth & First Bank i& Trust · 
Company v. Fidelity & D'ep·osit Comp ,a.ny of Mary-
land, 281 S. W. Rep. 785, also 45 A. L .. R. 610, the 
same question of ambiguity was raised. This case 
deal _s with the identical bond as ""e are _discussing 
in the present case and , the Tennessee Supreme 
C~1urt, in disposing of the bank's contention, . said: 

. "As suggested by Mr. Justice WILLIAMS in 
Green v. Fidelity & G. Co., supra, bonds like 
this one represent progress in the business of 
indemnity insurance. They extend the time 
for discovery of loss, and remove the difficulty 
fatal to sb many cases, experienced by the 
obligee in proving when the defalcation oc-
curred and against what period or separate 
contract it should be charged. 

"A construction of the bond to avoid this 
burden upon the obligee is the strq;ngest , con-
struction we could give to it, generally speak-
ing, against the bonding company. Such a 
construction will usually favor the obligee, as 
an examination of the decided cases will dis-
close. *. * * However, in this instance we 
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__ do not think there is any grave uncertainty ir1 
the terms employed. 

"It is insisted that under the construction 
given to the bond by the chancellor, which we 
are following, the bank during the fourth year 
of the bond was paying a large premium for 
no indemnity. It is said that the defalcations 
of the three previous years in their aggregate 
exceeded $50,000.00 that the bank had .paid 
for coverage for these years, and that for the 
last year it got no protection at all for the 

-premium paid, if its total recovery was limited 
to $50,000.00. This argument ignores the feat-
ure of this bond, previously pointed out, that, 
as in a life policy, 'the whole premiums are 
balanced against the whole insurance.' In 1923 
this bond stood as indemnity for losses of the 
three past years as well as current losses .. 

"If the obligations of this bond be .consid-
ered as recurring _ ·annually, its conditions 

-should be likewise treated. If -there 'were ; dis-
tinct con tracts of indernni ty, each covering . ·a 
year, th_en each contract terminated at th~ end 
of the year, and, under the provisions of the 
bond, any loss was required to be <;liscove:r.ed 
and reported prior to · the expiration of twelve 
months after the termination of this bo~d, that 
is to say all liability · for 1H20 losses ceased at 
the end of 1921. So, according to the bank's 
own theory, the 1920 premium only purchased 
protection for losses of that year up to the end 
of 1921. The bank therefore did not, in 1920, 
pay for the protection it got in 1923 against 
the losses of the former year. - It was not pay-
ing something for nothing in the last year, 
even though it developed that the first year's 
losses absorbed the · entire penalty of the bond. 

J On the contrary in 192'.3, it was paying for past 
protection as well as current and future . pro-
tection." 
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POINT IV: 

A bond issued for an indefinite term is re-
newed by the payment of subsequent pi•e-
mium constituting only one contract and is 
a continuous ·bond covering the 'Y'hole period 
of its currency and the obligor's maxipium 
liability is the amount expressed in sa.id 
bond. 

14 R. C. L., P·aragraph 49fi·~ bears this statement: 

"Where a policy guaranteeing the fidelity 
of an employee is renewed, there is still only 
one con.tract and one penalty, the renewal cer-
tificate being a new policy · only in extending 
the indemnity provided by the original policy 
to a new period -of time, especially where the 
policy stipulates that it · shall not, if renewed 
lapse at the end of the period for which it is 
executed, but that the liability of the insurer 
shall not be cumulative.'' 

In 42 A. L. R. 834, in a note attached . to the case 
of State ex rel. Free ling v. ·New· Amsterdam Casu-
alty Co., it is said: 

"The manner in which the renewal of a bond 
insuring the fidelity of an officer or employee 
affects the limits of the indemnity depends on 
the interpretation of the terms of the bond . 
There is apparently no conflict of opinion on 
the subject as between . jurisdictions, the par-
ticular terms of the bond construed · being the 
governing factor of each decision." 

The only case in N~w Jersey which we have 
been able to discover involving a bond of this 
character is the case of Roseville Trust Co. v. Na-
tio ,nal Surety Co.; 95, N. J. L-. 138. 

In this case there was a judgment below for the 
full penalty of the bond. Cross appeals were taken 
and the Court found it unnecessary to pass upon 
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the bank's contention that the Trial Court was 
wrong in limiting the right of the obligee to the 
penalty of the bond because the Court fo'und as 
a matter of law that the bank had not made known 
to -the surety company certain conditions which 
came or should have come to the attention of the 
bank. 

The Supreme Court, however, in this case held: 

That the surety company's liability was lim-
ited to the penalty -of the bond. 

The Court of E,rrors and Appeals in discussing 
this bond says: 

"In 1912 the surety company by its writing, 
in consideration of the payment of the an .nual 
premium charge each year, continued in force 

.. the original bond, ,for ~-1? indefinite term so as 
to cover, according to its terms and condi-
tions, any of said acts or defaults by Smith 
committed after the date of the execution of 
the original bond and before its termination 
as provided therein." ; 

.· ' 

In the case of Fourth & First Bank & Trust c ·om .-
, • < • 

p,any v. Fidelity .& Dep ,osit Conip ·any · of Ma:ryla :nd, 
sup 1ra,. So cogent and powerful is the decision of 
the Tennessee Supreme Court in this case involving 
exactly the same situation . that we are quoting 
practically the whole opinion: 

The Court in its opinion held as fallows: 

"The substance of the first paragraph -of the 
bond under consideratio~, above quoted, is 
that in consideration of the pre~ium of $2',-
1609.50· for a period of one year from date and 
of subsequent annual premiums (based on th·e 
number of employees at the . beginning · of the 
year for which premium .is paid) obligor un-
dertakes to indemnify the obligee against loss 

I 

to an · amount not excee ,ding $5(),000. sustained 
by the obligee subsequent to the date · of the 
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bond and while .the bond is in force and dis-
covered by the obligee subsequent to the date 
of the bond, and prior to 12 months after ter-
mination of the bond as provided in condition 
II. Condition II provides that the obligee may 
terminate the bond upon notice and the obligor 
may terminate the bond upon 30 days' notice. 

"The consideration of the bond is the first 
annual premium of _$2,609:.50 and subsequent 
annual premiums, based on the number of em-
ployees. The obligation of the bond is to in-
demnify against loss of ·money, etc. up to $:50,-
000. T'he life of the bond, the period it covers, 
is not fixed. It is to run until terminated as 
provided in condition II. 

"The bond before us in some aspects resem-
bles a life insurance policy. A life insurance 
policy is not an assurance for a single year, 
with the privilege of renewal from year to 
year, by paying the annual premium, but it is 
an entire contract of assurance for life. Each 
premium is part consideration of the entire 
insurance for life. Knickerbocker L ,. Ins. Co. 
v. Heidel, 8 Lea. 488; New York L. Ins. Co. V'. 

StathaJI1, 9,3 U. S,. 24, 23 L. ed. 7891

, 19 Am. 
Rep. 512. 

"So this bond is written to cover an indefi-
nite period at the pleasure of the . parties. Each 
premium, the first premium and subsequent 
premiums, is part consideration of the entire 
risk. 

"Neither First Nat. Bank v. Fidelity & G. 
- Co., 110 Tenn. 10, 100 Am. St. Rep. 765, 75· S. 
-.W~ 1076, nor Green v. United States Fidelity & 

G. Co., 135 Tenn. 117, 185 S. W. 726, controls 
the case here presented. In the former case it 
was held that, owing to the particular language 
of the bond used, although the original bond 
and the renewals be treated as separate con-
tract, still there could be only one recovery of 
the maximum liability stipulated. In the lat- · 
ter case, although the original bond was ef-
fective for a fixed . period of one year, and 
there was a continuation certificate issued each 
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year, still it was held that the original bond 
and the renewals did not constitute separate 

. contracts s.o as to require the obligee to allo-
cate its losses to particular years. 

"Learned counsel for the bank presses upon 
our consideration a line of cases wherein it 
appears that indemnity bonds and renewals 
thereof were 11nder consideration. It was held 
in these cases that the bonds and the renewals 
were separate and distinct contracts. This 
was necessarily under the language used. The 
cases are Campbell Milk Co. v. U. S. Fidelity 
& ·G. Co.,. 161 App. Div. 738, 146 N. Y. Supp. 92; 
Hawley v. United States Fidelity & G. Co., 100 
App. Div. 12, 90 N. Y. Supp. 89·3·, id. 194 N. Y. 
549, 76 N. E. 1096; De Jernette v. Fidelity & 
G. C-o., 9·8 Ky. 5'58, 33 S. W. 828; L.ong Bros. 
Grocery Co. v. United States Fidelity & G. Co., 
130 Mo. App. 42:1, 110 S. W. 29'; Proctor Coal 
Co. u. United States Fidelity& G. Co. (C. ·C.), 
124 Fed. 424, 427, 430; Ladies of Modern Mac-
cabees v. Illinois Surety Co., 19'6 Mich. 27, 163 
N. W. 7; c ·omme:rcial Bank v. American Bond-
ing Co., 194 Mo. App. 224, 187 S. W. 9'91

; ~united 
States Fidelity & G. Co. u. Williams, 96-•Miss . 
10, 14, 4H So. 742. 

"In all these cases the original bond covered 
a specified period, usually one year. All the 
bonds under consideration provided for their 
extension of continuance for other years upon 
the payment of subsequent annual pr .emiums. 
'The re ·asoning of these cas ·es may be illustrated 
by the fallowing from the s.upreme ,court of 
Michigan in L,adies of Modern Maccabees v. 
Illinois S,urety Co., 196 Mich. 27, 163, N. W . 7. 
'Under the stipulations of the bond in the in-
stant case, the renewal did not automatically 
take place. The plaintiff had to apply 'for, and 
the defendant accept, a continuance of the 
obligation. Neither could compel action on 
the part of the other. When the plaintiff ap-
plied for, and the defendant accepted, the ap-
plication, both p.arties became -bound for a new 
term. 'It was a new contract; its conditions 
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were the same as the original bond, but it cov-
ered a new period, was for a new considera-
tior1, and sprang . into existence by the · affirma-
tive action , of both parties.' 

"No affirmative action was required by 
either party to the bond before us to continue 
it after the first year, or after any other year. 
The original obligation was not limited to a 
year. At the end of the first year the bond 
went on, whether the premium was paid or 
not. T'he bank became liable for the premium 
for the second . year, because it was stipulated 
that premiums were to be paid annually, and 
defendant' ·s obligation to indemnify against 
losses continued. If neit _her party availed it-
self of the right to terminate afforded _by con-
dition 11, the bond ran right along, until other 
steps were taken to escape its obligation, as by 
rescission for default in p·erformance. 

"In a policy of guaranty insurance, it was 
provided that, , upon . the expiration of the 
original term, the contract should be treated 
as renewed . in the absence of notice from 
either party. It was held, no notice be-
ing given, that the contract was continued for 
another like term and the insured was .liable 
for the premium. Solvency Mut. Guarantee 
Co. v. York, 3 Hurlst. & N. 588, 157 Eng. Re-
print, 603. S.urely then, where a policy is not 
limited to any term but on its face is to run 
until notice to terminate is given by one party 
or the other, it must be that the contract per-
sists and the respective liabilities continue up 

. to such notice. The bond contains no clause 
by which its obligation is avoided · or . sus-
pended by the failure of the obligee to pay 
an annual . premium. Such consequences re-
sult from contract. Dale v. Continental Ins. 
Co., 9-5· Tenn. 38, 31 S. W. 26-6;· Equitable : Ins . 

. C.o. v. Harvey, 98 Tenn. 6,36-, 40 s.· W.· 109'2. 
"It is, an established rule of law that a valid 

contract of life insurance is not invalidated 
and nullified ,by the nonpayment of a premium 
required to be paid, unless the . policy con tain ·s 
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: a provision to such effect. Woodfin v. Ashe-
ville Mut. Jns. Co., 51 N. C. 558; Haas · v. L. R. 
A. (N. S.) 747, 121 N. W. 996, 19 Ann. Cas. 
58; notes in 16 L~ R. A. (N. S,.) 747; 19 Ann .. 
Cas. 67; 14 R. C. L,. 975; May, Ins. 343. 

''As sugg _ested by the North Carolina court 
in Woodfin v. Asheville Mut. Ins. Co. supra, 
in a contract such as · the one before us, the 
payment of the annual premium is to be en-
forced as ·part of . the consideration, not ·as a 
condition. 

"Such being the law, ~nd such . being · the 
bond, it did · not require a new assent or af-
.firmative action of either party , to ·keep the 
contract in force, but, even on a failure ,to pay 
an . anriual p.remium, the contract ran on until 
affirn1ative . action was taken to avoid it. The 

· obligation of the bond was ·· therefore continu-
ous and single. 

"The con ·clusion we · have ·reached finds sup-
port in State ex rel. _,Freeling v. New · Amster-
dam c .asualty Co., 110 Okla. 23, 42 A. L,. R. 
82:9, 236·· P·ac. 603, construing a bond somewhat 
similar to · the one before us, in which th .e S,u-

. ,., 

preme Court of Oklahoma distinguished some 
of th~ case~ relied on herein by the bank." 

. The Court will note · that the ·case at bar is even 
stronger than the case of Fourth & Firs.t -B·ank · & ,. 

Trust Company v. Fidelity & Dep,osit c ·ompany be-
cause of the rider attached to arid forming part of 
the bond reading as fallows: 

"Rider to be attached to and form: a part 
of bond No. 1008027 executed by the National 
Surety Company _ for -an indefinite p-eriod, 

) commencing Nove~ber 9, 1916, in favor of the 
National Ban -k of North Hu·dson, West Hobo-
ken, N. J/' · -. · 

~-/,,; 

In the case of State ex rel. Free ling v.· New Am-
sterdam C1asualty C1

0., 110 Okla. 23, 42 A. L .. R. 
829, a similar bond was under discussion and a 

, • . . f' 

similar contention was made by the State of Okla-
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homa. ,_The Supre1ne C.ourt of Oklahoma in an 
opinion filed by PINKHAM, C., in deciding against 
the contention of the State, said that: 

·-

'' As we understand the contention of plain-
tiff in error, it is that the payment of the sec-
ond annual premium and the presentation of 
the claim. therefor by the surety company con-
stitutes a new, separate, and distinct co_ntract 
of insurance, and that i_t i~ entitled to recover, 
under its first cause of action, $fi,OOO and un-
der its second cause of ·action $4,983.68, mak-
ing a total of $9,983.68. __ 

"It is the theory of the defendant in error, 
which was followed by the ·trial court, that the 
said bond executed by the New Amsterdam 
Casualty · Corr1pany, in May, 1916, constituted 
and was a continuous bond, dqly in force and 

·,- ·.effect up until the ·· time of ~ the discovery of 
the embezzlement committed by Claude Ray, 
and that the annual premium paid in January, 
1917, did not constitute or make a new ·_·bond, 
but was simply the act which kept alive the 
old bond for an · additional period. In other 
words, that the issuance of receipts for the an-
nual premium did . not ·constitute .or make· a 
new _· and ·distinct contract; but was simply a 
continuation of the contract already in force. 

· "It will be observed that the only date set 
out in the bond was May 15, 19161, which was 
the date from which liability accrues. Evi-
dently this ,vas for the reason that the position 
held by Claude Ray, was that of a clerk, and 
therefore a position with no , definite terms, 
and as all the employees carried by the sched-
ule had similiar positions, it is reasonable to 
inf er that the reason for not making a definite 
date on which the bond would expire was that 
such employees had their .positions for ·no defi-

. nite time and -that the bond was intended to 
cover their entire period · of service in their 
then positions. 

"In this respect this bond is in the nature of 
a life insurance policy, in that it will not be 
kept in force indefinitely unless the · an ·nual 
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. premiums thereon are paid, and if the annual 
premium, paid il) J anQary 1917, lu~d been re-
fused, the insurance company would doubtless 
have exercised the option contained in one of 
the conditions of the bond, which stated that 
the surety could cancel the · same upon giving 
thirty days' written notice. T'hat provision of 
the bond also . gives the privilege to the em-
ployer of cancelling the same as to any of the 
employees upon giving written notice to the 
surety. · 

"It is to be further observed that the annual 
premium, paid for 1917, and the receipt or 
claim set out, refers back to the original bond, 
specifying the number thereof, to wit, No. 112, 
and then states that the amount so paid is the 
annual premium from January 15, 1917 to 
January 15, 1918. 

"There is no statement of any character that 
this premium receipt renews the old ·contract 
or ·makes a new contract with the same terms 
and conditions as the -original .contract, which 
provisions are found in many cases holding 
that a new and distinct contract of insurance 
has been made for the subsequent terms. This 
receipt does not incorporate the con .dition of 
the original bond into a new contract, but ex-
presses on its face that it is the payment of 
_the second annual premium on a certain and 
distinct bond, No. 112. 

''It will further be seen that the New Amster-
dam Casualty Company agrees to pa ·y to the 
State of Oklahoma the _ amount of any loss 
which C.Iaude Ray caused the School Land 
Department, not exceeding, however, the sum 
set opposite the name of such employee in -said 
schedule or _-in said acceptance, which was 
'$5000. 

''It is urged, with great force and by citation 
· of a number of cases, which, it is contended, 

support the contention, that the ·payment of 
the second premium and the presentation of 
the claim therefor by -the .surety company con-
stitutes a new, separate, and distinct contract 
of insurance. 
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"Am ·ong the cases cited is Florida C. & P. R. 
Co. v. American S•urety Co. 41 C. C. A. 45, 99 
Fed. 674. The court there holds that the lan-
guage of the bond involved in that case, that 
only the last insurance of the employee shall 
be in force at any one time, had some definite 
meaning, and · that such language must have 
been used to express clearly the idea that new 
contracts were to be considered as executed for 
each new period of time, and that the exe-
cution of each new contract', whether by cer-
tificate or by renewal, would make an entirely 
new contract instead of a mere continuation of 
the old. It is said in the opinion: 

" 'Such being the case, the meaning of the 
part of the contract which declares that upon 
the execution of a stipulated amount of ·risk 
or insurance in ·behalf of an employee the 
company shall not be responsible under any 
previous insurance .of said employee be-
comes clear, and is that, when a new sched-
ule of the amount of insurance in behalf of 
any employee formerly on the . schequle has 
been executed or completed, and actually ·or 
constructively accepted, the old or previous 
insurance against losses previously commit-
ted by him is at an end, and that for these 
losses the company is no longer liable. T'he 
·contract further declares that onlv the last 
insurance of the employee shall b~ in force 
at one time. These provisions are incon-
sistent with the theory that it was the inten-
tion or the idea of the parties that a continu-
ing liability for old and undiscovered losses 
in continuous provious years was being piled 
up in each ·renewed ·contract.' . 
"In De Jernette v. Fidelity & G. Co. 98 Ky. 

5-58, 33 S. W. 828, cited by plaintiff in error, 
the renewal certificate reads as follows: 

""The contract under bond No. 5-3,939 is 
hereby renewed in .accordance with the tenor 
of the bond, the guaranty to cover the period 
above named only.' 
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· ' ("It appears that in the body of the bond in 
the _ case cited there was a specific provision 
that claims could only . be made under said 
bond or any renewal thereof for acts comrr1it-
ted during its currency. The bond in that case 
covered a definite · period from January 19', 
1891 to January 19, l8 ,H2. The court construed 
the renewal certificate as the making of a new 
and distinct bond by adopting the terms and 
conditions of the original bond. 

"It may be observed that in a later Kentucky 
case, United States Fidelity & G. Co . . v. Citi-
zens Nat. Bank, 147 Kv. 285, 143 S. W. 99;7, it is ., 
held that the original bond and certificate of 
renewal constitute but one contract, and that 
but one re -covery may be had. Iri the opinion 
it is said : 

" 'Each of the certificates refers to the fact 
that they continue bond No .. 292,114, the 
number of the bond executed March 15-, 1904, 
clearly showing that _ one obligation existed 
for all these years. The bond was kept alive 
in a manner similar to an insurance policy; · 
that is, b.y the payment of annual premiums. 
Fi~st Nat. Bank v1

• Fidelity & G. Co., 110 
Ten -n. 10, 100 Am. St. Rep. 765, 75 S. W . 
1076, and Fidelity Deposit -Co. v. Champion 
-Ice Mfg. & Cold Storage Co., 133 Ky. 74, 117 
s. w. 393/ 
"A determination of the question _ as to 

whether the recovery can be had upon the 
bond in the instant case, which limited the 
company's liability to $5000 and also a recov-
ery of an additional amount by reason of the 
renewal certificate, depends upon the facts of 
the case and the language used in the contract. 
, "The cases cited by plaintiff in error, and 

others of similar import, are, we think, inap-
plicable t.o the instant case -; but aside · from 
this, the proposition submitted by -_plaintiff in 
error to the effect that the payment ·of the sec-

- ond annual premium constituted .a new, sep-
arate, and distinct contract, of insurance, is 
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not, we think, sustained by the weight of au-
thorities, including the decision of this court in 
Southern Surety Co. v. E.quitable Surety Co., 
84 Okla. 2:3, 202 Pac. 29'5. Under the rule an-
nounced in that case, there was but one con-
tract in the . instant case, and the amount 
named in the bond is the limit of the liability 
of the defendant in error. 

"In Walker on Fidelity Bonds, p. 135, it is 
said: 

"'It is now well settled that where a fidel-
ity bond is issued for one year or other 
stated period, and is thereafter periodically 
renewed or continued in force by the issu-
ance of certificates which specifically refer 
to and adopt the terms of the original in-

. ~tru:rµei:i_t, -and ... where that. instrument pro-
vides that the total liability of · the surety 
shall not exceed .the penal sum named there~ 
in, and where there are defaults occurring 
during the original terms and also during 

· more · than ··. one renewal term, in such case 
the liability of the surety is limited to the 
penalty of the original bond. The mere 
statement of the proposition would seem to 
be s·ufficient to · indicate the rule by which 
the surety's liab -ility is to be gauged, ·but a 
determined effort has been made, in a num-
ber of cases, to treat each renewal certificate 
as an independent contract, and to hold the 
surety for loss under the original bond, and 
under the renewals where loss occurred for 
such respective losses up to the penalty of 
the bond, and of each certificate. The rule 
is, ho .wever, as above indicated, that the 
surety is only liable for the penalty of the 
bond.'" 

·. : . 
Uinited States Fi,delity & G. C'o. v. Shep/ier<J.'§ 

' .. Home Lo,dge, 174 S. W. 487 (Ky.), Court held: 
"Where the plaintiff lodge was guaranteed 

by the defendant surety company against loss 
arising from defalcation of an . officer, there 
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being a series of 3 bonds, a greater part of 
the loss having taken place during the time 
covered by the second bond, while such loss 
was not discovered until that bond had been 
renewed for another period of a year and 
where the language of all the bonds was that 
they continued against loss that should 'occur 
during the continuation of said term or of any 
renewal thereof on discovery during the said 
continuation or within three months there-
after.' The contract was a continuing one and 
the recovery of the lodge upon the bond was 
not limited to the loss occurring during the 
last renewal, but included the total loss from 
the renewal of the policy up to the limit of its 
guarantee." 

United States Fidelity & G. Co. v. Citizens Na-
tional Bank, 143 S. W. 996 (Ky.) : 

An employer's indemnity bond insuring a 
bank against loss by reason of the fraud of its 
cashier stipulated that -insurer during the term 
of one year or any subsequent renewal of the 
term, would reimburse the hank for loss sus-
tained by the fraud of the cashier committed 
during the term or any renewal thereof and 
discovered during the term or ·any renewal 
thereof or within six months thereafter. E.ach 
renewal certificate continued the bond for a 
year. Held that the original bond and certifi-
cate of renewal constituted but one contract, 
and the bank could recover for any loss sus-
tained during the period of the bond and re-
newal certificates and discovered within six 
months after the expiration of the last cer-
tificate. 

Arherica 'n Bonding Co. v. Morrow ,, 96 S. W. 613 
(Ark.). The Court held: · 

"T 'he language of the ·bond is that ·selected 
and employed :by the insurer and when doubt-
ful or ambiguous must be given the strongest 
interpretation against the insurer it will rea-
sonably bear. 
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"The language of these instr _t1ments is ·not 
susceptible of any reasonable interpretation 
other than it was intended to extend the · lia-
bility over the period of the rene,val, but to 
limit the total liability for the whole period 
of the renewal contract to the amount named. 
It is expressly stipulated in the bond. There 
is no · arnbiguity about it · , · 

"S,ee also John Churcl1 Co. u. Aetna Indem~ 
nity Co., 80 S. E .. 10913 (Ga.); Pearson v. United 
States Fidelity & G. Co., 164 N. \\T. 9·1B (Minn.); 
Rankin v. United S,tates Fidelity & G. Co., 9-9 
N. E1• 314 (Ohio); Southern Surety Co. u. 
E.quitable Surety Co., 2012 Pac. 29"5 (O·kla.)." 

We have read the cases cited by appellant in 
support of its contention. All of these cases with . . . . . '- ·•. ' . · . . . . . 

the exception . of the United Sf.a'les Fidelity & . G. 
Co. v .. Citizens National :il'cl'nk, 13 Fed ·.,- 2nd 474~ 
dealt with the situation in which the original b•ond 
covered a specified period for one year. · All these 
bonds provided for the further extension or con-
tinuation for other years upon the payment of 
subsequent annual pren1iums. 

So in the case of Ma 1ryland C,asualty Co. v. First 
Nalional Ba·nk, 246 Fed. 892, cited by appellant: 

The contract was a term policy and further 
action by the parties having tl1e effect of creat-
ing a new contract, was required to 1nake the 
defendant liable for any loss or losses occur- · 
ring after January 10, 1914. 

In the case of _Proctor Coal .Co. v. Urzited Stales 
' _Fidelity & G. Co., 124 F'ed. 429, the Court said: 

"A renewal of a policy constitutes a sepa-
rate and distinct contract with the same tern1s 
and conditions as is evidenced by the . bond 
which is renewed because the renewal receipt 
recites that it is renewed in accordance · with 
the terms of the bond. This was also a term 
policy." , 
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C,amp1bell M'ilk Co. v. U. S. Fidelity Co., 1-46 
N. Y. Supp. 92, cited by appellant: 

T'his was a ter1n policy r11nning for a year 
and had · to be renewed by the afllrmative 
action of the parties. 

U. S. Fidelity C'o. v. Williams, 9'6 Miss. 10, cited 
by appellant: 

. These bonds ran for one year each, and the 
company in this case was only responsible 
for a loss discovered during the conti11uation 
of each bond or within six months after its 
expiration. Again affirmative action of the 

· parties was required to effectuate a renewal. 

In the case of Danv-ers S'a·ving 1s _Bank .v. National 
Surety c·o., 16,6 Fed. 6,71, cited ·by appellant: 

" J •• ' • 

A surety bond for an employee issued on 
an application made by the empl9yer, was 
expressly lin1ited to the term of one year 
but provided for its renewal on the payment 
of a like or agreed premium · annually, "so 
long as the em.player may wish to continue 
this 'bond and the company shall consent to 
receive such pre1nium. _ Held, that renewals 
were Ief t as a matter of future conti~act be.:. 
tween the parties, and that where new appli- . 
cations therefor ,vere required and made they 
and not the original application governed as 
to the renewal terms based thereon . 

In the case of Floridia Cent . . & P,a. R·. · R. v. 
Americian s·ijrety Co., 99 Fed. 674: 

In this cas ·e the · liability was expressly 
.limited to losses which should occur and be 
discovered during the continuance of the con-
tract and the bond contained the fallowing 

-provision .. * * · * "and it is agreed further 
that the company, upon the execution of a 
stipulated amount of risk or insurance under 
the term of this bond in behalf of any em-
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ployee, shall not thereafter be responsible to 
the employer under any previous insurance of 
said employee, it being mutually understood 
that it is the intention of this provision tl1at 
but one (the last) insurance of the employee 
shall be in force at one time, unless other-
wise provided. The bond stated no time of 
its duration but the notice of acceptance of 
each subsequent schedule stated the term of 
insurance was to be for a year. Held that a 
riew contract was made annually and on each 
renewal under the above provision the liabil-
ity of the insurer for any past and undiscov-
ered defalcation of an employee terminated. 

L,ong Bros. Grocery Co. v. U. S. Fidelity 1& G. 
Co., 110 S-. W. 29, cited by appellant: 

This was a case on a term policy running 
for a year requiring affirmative action of both 
parties to renew it. 

Judge Ac.KERSON in his opinion below quoting 
from the opinion of the Fourth & First Bank & 
T'rust C.o., sup ,ria, said: 

"The reasoning of these cases ref erring to 
cases cited 1by appellant may be illnstrate<l 
by the fallowing from the Supreme Court of 
Michigan in Ladies of Modern Maccabes v. 
Illinois Surety Co. 196 Mich. 27, 16-3 N. W. 7. 

"Under the stipulations of the bond in the 
instant case, the renewal did not automatically 
take place. The plaintiff had to apply for, 
and the defendant accept, a continuance of 
the obligation. Neither could compel action 
on the part of the other. When · the plaintiff 
applied for, and the def end ant accepted, the 
application, both parties became bound for a 
new term. It was a new contract; its condi-
tions were the same as the original bond, but 
it covered a new period, was for a new con-
sideration, -and sprang into existence by the 
affirmative action of both parties." 
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The only case cited by counsel for th~ appellant 
which directly disputes the reasoning: in the Fourth 
& First Bank & Trust Co. is the case of Aeln 1a 
C1asu 1alty & Surety Co. v. Commercial St 1°:te Ban/{. 

· This case was decided in the United States District 
C.ourt and it was reversed on the facts in 19 Fed. 
2nd 9'61, the Circuit Court of Appeals saying "we 
deem it unnecessary to pass on the question as to 
whether there was a single or triple liabifity." In 
the opinion below by Judge LINDLEY, the Court 
utterly lost sight of the fact that the policy afforded 
the bank protection for the · entire period covered 
by the policy and its renewals and that a loss oc-
curring during the first year could be recovered 
even if not discovered until several years there-
after. 

We confess we are unable to follow counsel for 
the appellant in their attempt to distinguish the 
case at bar from the Fourth & First Bank & :T'rust 
Company. Obviously the case cannot be distin-
guished because the identical bonds were under 
discussion -in both cases. 

Counsel for the appellant say in their brief, 
page 14,- .the policy before us makes no provision 
that the policy shall run t1ntil terminated& · T'his of 
course is not so. The bond being for an indefinite 
period necessarily "runs until terminated. Counsel 
for the appellant also argue that the ba11k would 
in effect be paying a premium for nothing in the 
event that $100,000. was stolen the ·first year. The 
answer to this is a very simple one. If $10·0,000. 
was stolen the first year and was discovered, the 

J 

bank would of course . terminate the policy and 
start a fresh policy. If it was not discovered within 
several years, under the bank's present theory, it 
would have Iio protection for · the loss occurring 
during the first year, because it was not discovered 
within time. 
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Counsel also argue that there was no obligation 
to continuing· the bond after the first year, but 
counsel overlook the fact that under the present 
policy the bank in order to cancel the policy would 

/ 
. have had to send to the underwriter a written re-

quest for the termination of the bond. Until it did 
so the policy went on. 

In a life insurance policy the same situation wi~_l 
apply. The assured could of course terminate the 
insurance at any time, but certainly the payment 
by him of a yearly premium as provided for in the 
policy cannot by any stretch of the imagination be 
construed as the making of a new contract. 

In this policy the whole premiums are balanced 
against the whole insurance, and this bond stood 
as indemnity for losses occurring from November 
9, 1916, up to the termination thereof and for 
twelve montl1s thereafter. 

If the court will examine the complaint it will 
appear very plainly that the bank does not separate 
th~ losses from embezzlement into y_ears, but claims 
a right to recover for any loss occurring.during th·e 
duration of the bond. With this we absolutely 
concur, except that we add thereto the phrase, up 
to the maximum liability of the bond, which in 
this case was $100·,000. 

We again assert that having paid the bank the 
sum of $100,000·. the entire liability under this bond 
was liquidated. 

It is respectfully submitted that the order striking 
out the complaint and the judgment for the de-
f end.ant entered thereon should be affirmed. 

I • 

WILLIAM L .. RAE, 
Attorney for and of Counsel 

with Respondent. 



APPEAJ, PRINTING OO., 22 THAMES ST., NEW YORK CITY 








