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NOTICE OF PUBLIC HEARING 

March 24, 1987 

The Senate Labor, Industry and Professions Committee will hold a public 

hearing on Thursday, April 9, 1987, at 10:00 A.M., in the Freeholder Meeting 

Room, Union County Administration Building, Elizabeth, on the following bills: 

S-2565 
O'.Connor 

S-2826 
Bassano 

Permits local governments to establish drug test policies 
for police and firemen. 

Recognizes employers' rights to administer drug tests and 
authorizes the Comr.1iss1oner of Health to set test standards. 

A-2850(ACS) Designated the "Preemployment and Employment Drug Testing 
Littell/ Standard Act." 
Foy 

Anyone wishing to testify should contact Dale Davis, Committee Staff, 

at 609-984-0445. 
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SEN A TE, No. 2565 

STATE OF NEW JERSEY 

INTRODUCED SEPTEMBER 18, 1986 

By Senators O'CONXOH, GHA YES and BUBBA 

Referred to Committee on Law, Public Safety and Defense 

AN ACT authoriziug drug abuse tests for county and municipal 

police officers and firefighters in the State and suppleme11ting 

Title 40A of the Kew Jersey Statutes. 

1 BE IT E::-SACTED by the Seuate aucl General Assembly of the 8tatc 

2 of Neu: Jersey: 

1 1. A11y permanent or temporary member or officer of a paid or 

2 part-paid fire departmellt and force or police department and 

3 force shall submit to drug abuse tests as required by the governing 

4 body that created tlw dqrnnment aud force. HoweYer, 110 mernher 

5 or officer shall be required to submit to a test unless the goveruin!:\· 

G body mlopt:< hy re,culutiuu a11d issues in writtell form to each mem-

7 ber or officer a drup: testing policy that: 

8 a. idei;tifies the bases or grounds on which a member or offirer 

9 may be tested; 

10 b. explains i11 detail the procedures that will he used to acquire . 

11 samples, te::t for the presence of illicit drugs, maintain the in-

12 tegrity of samples in custody, conduct confirmatory tests, and 

13 assures the confidentiality of test results; 

14 c. requires an initial screening test with an expected rate of 

15 error of less than .01 % as determined by the Commissioner of 

16 Health and utilizes a laboratory approved by the Commissio1wr 

17 of Health; 

18 d. requires confirmation tests for all positiYe results in an initial 

1!) screening: 

20 e. s1iecifies tlw concentration leveh; at which a member or oflice1· 
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21 will be deemed to have a controlled dangerous substance in his 

22 body; 

23 f. mandates that members or officers, whose initial and con-

24 firmatory te:a:t results are positive, shall be given a reasonahle op-

25 portunity to participate in a drug rehabilitation program or 

26 employee assistance program before dismissal can occur; and 

27 g. stipulates that any dispute between a member or officer and 

28 supervisory personnel over the bases or grounds for the testing, 

29 the methodology of testing, or the use of test results, shall be sub-

30 ject to arbitration. 

1 2. Drug testing policies adopted and issued under this act may, 

2 at the request of the county or municipal governing body, be sub-

3 niitted t,9 the Attorney General and the Commissioner of Health 

4 for review and approval. 

1 · 3. 'T'he Commissioner of Health shall prrmrnlgate all rnles and 

2 regulations which he deems necessary for the proper administra-

3 tion and enforcement of this act. 

1 4. This act shall take effect immediately. 

STATE1IENT 

This bill permits counties or municipalities with full-paid or 

part-paid police departn1ents or fire companies to institue drug 

abuse testing for police and fire personnel under certain conditions. 

Police officers and firefighters are required to subrn:it to drug tests 

only when the governing body of the municipality or county adopts 

and issues a policy on drug testing which contains provisions 

assuring the accuracy and confidentiality of test results and affords 

drug· abusers a reasonable opportunity to participate in a rehabil­

itation program. Disputes between a police officer or firefighter 

and supervisory personnel would be subject to arbitration. In 

addition, the bill authorizes the Commissioner of Health to deter­

mine the expected error rate for drug tests and to approve drug 

test labs involved in drug testing police and fire personnel. Finally, 

municipalities and counties would be permitted under the bill to 

submit their policies to the Attorney General and the Commissioner 

of Health for review and approval. 

LABO,R RELATIONS ,AND EMPLOYMENT 

Permits local govts. to establish drug test policies for po lie~ and 

firemen. 
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SENATE, No. 2826 

STATE OF NEW JERSEY 
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INTRODUCED DECEMBER 8, 1986 

B>· Senators BASS.A.XO, EWIXG, DiFRAXCESCO and Bl'BBA 

Referred to Committee on Labor, Industry and Professions 

AN AcT authorizing the Department of Health to estahlish uniform 

standards for the administration of drug tests in the workplace 

and the Department of Labor to regulate the use of these tests 

by employers. 

,VHEREAs, illegal drugs ha·ve become so pervasive in the workplace 

that they are used in almost every industry by blue and wbite 

collar workers alike; and 

"\VHEREAS, their presence on the job is sapping the energy, honesty, 

reliability and safety of the American labor force; and 

.. WHEREAS, the l're.-:ident\ Commissiou on Organized Crime lias 

declared that drug trafficking is the most serious problem in 

the nation today and that go--;;errn11P11t, pri,·ate companie.s and 

individuals can play a role in cmbing the demand for illegal 

drugs; and 

\VHEREAS, federal law places the responsibility on employers to 

provide their employees with a safe and healthy ,vork environ­

ment, and to produce goods free of defects likely to cause injury 

to the consumer ; and 

\VHEREAs, the Legislature finds and declares that: 

It is the public policy of this State that employers have the 

right to screen their employees and job applicants for the use 

of illegal drugs; now, therefore, 

BE IT ENACTED by the Senate and General .Assembly of the State 

of New Jersey: 

1. This act shall be known and may be cited as the '"li7orkplace 

Drug Abuse Testing Act." 
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•J ,\s used in this act: 

:1. "C'olitrollcd dan•.;crons substance" means a drug, ;:;ubstance 

or immrdiate precursor as defined in Schedules I through V of 

.\rhl'lr~ 2 of the ":::-{ew ,Jersey Controlled Dangerous Substances 

.Act," P. L. 1970, c. 226 (C. 24:21-1 et seq.); 

tj b. '' Illegal drug'' means any controlled dangerous substance, 

7 tkrcotic opiate, hallucinogr::nic or other mind-altering substance 

S which is not legally obtainable or the distribution of which is 

!) eonfrolled by law and no evidence, such as a prescription,· can be 

10 produced that it was legally obtained; 

11 c. "Drug test" includes any medical o~ chemical test which is 

12 capable of determining the presence or absence_ of detectable levels 

13 of drugs in body fluids; 

14 cl. "Employee'' means any person who supplies a service for 

15. remuneration or for any contract for hire to an employer in this 

1G State; 

17 1:>. ''Applicant" means a prospective employee ,vho has been 
. , •. ~ . 

lH made an offer of employment subject to passing a preemployment 

1:J phy;.;ico.l examinatio:i1; 

:?.O f. "Employer" means and includes any private individual :or 

:21 ur~,\n:zatir;n tliat is ;ii, :~;q1loyer ~,ucler R. S. -13 :21-10, m1y gov­

·1·1 ·Pi r1;11cntal authority fo~1t is a pubEc employer under tl18 ":-Tew 

:::3 .TPr"ey F.mployer 0 Ernr,loyee Relations Act," P. L. 1968, c. 303 

24 ( C. 34 :13A-1 et seq.), and any other individual or organization 

:25 which the Commissioner of Labor designates, hy regulation, as an 

:;6 employer under this act. 

1 3. a. Employers who plan to engage in testing their employees 

2 and job applicants for illegul drug use sliall adopt a drug testing 

3 policy and communicate this policy to all employees and job appli~ 

4 cants. 

5 b. Prior to administering a drug test upon an employee or appli-

6 cant, an employer shall request the employee or applicant to sign 

7 a consent form. 

8 c. Employers shall utilize a testing laboratory that only uses 

9 the uniform methodology and procedures approved by the Com-

10 . missioner .of Health to evaluate the contents of the sample . 

. 11 d. Testing laboratories shall use one-half of any specimen taken 

12 from an ~mployee or applicant for_ the initial screening test and 

13 preserve the unused portion of a specimen and perform an ap-

14 proved confirmation test when the intialfesf results in a positive 

15 finding. The employer shall inform the employee or applicant if 

16 the result of the drug test is positive .. An employer may suspend 
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li or teiuporarily reassign the employee pending the confirmation of 

18 the initial screening test result. 

19 e. Employers shall haYe the right to discipline an e111ployee, in 

20 accordance with company policy, when a sample provided by the 

21 employee produces a positfre test result on a_ confirmation test. 

22 - Employers shall also have the option . of providing . counseling, 

23 treatment, or rehabilitation and a leave of absence to employees. 

24 f. Employers are authorized to conduct drug testing on a 

25 random or routine basis if: 

26 (1) there are health and safety dangers; 

27 (2) there is a compelling interest for the employers to admin° 

28 ister drug tests on a random or routine basis; or 

29 (3) the drug tests are c011ducted as part of a periodic employee 

30 medical examination, in connection witli a work-ralated accident 

31 or incident, or as part of an established preemployment procedute. 

32 g. Employers shall ensure that any information concerning drug 

33 test results is not released to any person other than the employee, 

34 applicant, supervisory personnel designated by the employer, or 

35 counselors and medical· personnel in a drug abuse counseling or 

3G rehabilitation vrog1wu. 1f re(1uired to defernl its interest,; in a 

37 - le6al pi:oceeding, grieYance procedure, arbitration, or ill response 

'38 to a state or federal agency, an employer may release information 

39 0n a drug test. 

-40 h. An applicant who has a confirmed positive finding reported 

41 to an employer may be denied employment hy that employer. 

1 4. If an employer utilizes a laboratory for drug testing that is 

2 outside this State, that laboratorr shall conform to all State 

3 standards for drug testing·. 

1 5. Thrre is created an Advisory Committee on Employee Drug-

2 Testing. The committee shall consist of eight public members ap-

3 pointed by the Commissioner of Healtl1, who sllall possess expertise 

4 in drug testing. The co111111ittee shall include t,Yo forensic toxicolo-

5 gists; two medicinal chemists; two industrial physiciai:u;; and two 

6 pharmacologists. In the case of a vacancy, the connnissioner sha11 

7 appoint a replacement in the same manner as the original appoint­

s ments were made. The committee shall make a final report to the 

9 commissioner within six months followi.ng the appointment of the 

10 _ full committee, and shall dissolve upon rendering its final report. 

11 The commissioner shall sen·e as chairman of the committee. 

12 The members of the advisory committee shall limit their recom-

13 mendations to guidelines for the methodology and procedure use:1 

_14 to evaluate the content,,-; of samples and the safe keeping of rn111ple$. 
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10 The eommi;;;sionel' ;;hall he LounJ hy the recommendations of the 

16 advisory committee. 

1 6. It shall be unlawful for auy employer or hi:,; duly authorized 

:2 agent to administc•r a tlrug; test or a ~et of drug tests upon any 

3 employee· or job applicant unles;; the_ test ·and test procedures 

-1 conform with the·· prodsions of this act and the rules and regula­

.j tion,; promulgated thereunder. 

1 7. The Commissioner of Ifoaltb may adopt and from time to 

2 time supplement, alter or repeal rules and regulationR concerning 

3 guidelines, methodology and procedures for testing laboratories 

4 that conduct drui; tests for employers. Such rules and regulations 

5 shall establish standard:;; for the acquisition of samples, the hancl­

(j · ling, control, and dispMition of samples, the methodology and pro-

7 cedures used to evaluate the contents of samples, the statistical 

8 margins of error associnted with a drug test, and the personnel 

!) who may be authorized to conduct. drug tests;. The commissioner 

10 shall promulgate regulation,; pursuant to this act only in consulta-

11 tion with the Attorney General. 

1 . 8. The Commissioner of Labor 1s de:.ig-nated to administer, 

2 implement, and . enforce all provisions of this act, · except those 

a provisions which are administereJ by tlle Comnu"'siouer or Health 

-:1: pursuaht to .,;ectipus 3, 5 and 7 of this act. Any violation of the 

J provisions of this act shall be punishable by a fine of not less than 

6 $500.00 to be collected in a civil action by a summary proceeding 

7 under "the penalty enforcement law," .N. J. S. 2A. :58--1 et seq. 

1 !). This act shall take cff ect immediately but shall not become 

2 operative until the 180th day after issuance of the report of the 

3 advisory committee pursuant to section 5 of this act which shall 

4 become effective immediately. 

_STATEMENT 

This bill authorizes the Corumissioner of Health to issue regula­

tions concerning drug tests for. employees and job applicants. 

These regulations would serve as standards and guildelines for the 

acquisition of samples, the handling, control, and disposition of 

samples, the methodology and procedures used to evaluate the 

contents of samples, the statistical margins of error associated 

with a drug test, and the personnel who may be authorized to 

conduct a drug test. 

In addition, the bill requires employers, public and private, who 

. us~ ~ug -t~sts !ln. thefr employees to: 

(1) develop a drug t~sting poiicy and communicate this to all 

employees and job_ applicants; 

-<J 
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(2) utili,." \Ai u.6 """"·-'n labs which use methods approved by the 

Commissioner of Health; 

(3) condud eonnrmation tests on sample::; that produce positive 

results on initial. :c:creening tests; 

( 4) inform the employee or job applicapt of test results; and 

( 5) ensure the, confidentiality of test results, except in court 

actions, grie,·anr-e proceedings, arbihation hearings, or State or 

federal im·('_,;_,"+;,.,~,- 'r inquiries. 
' 

Further, the bill clarities the employer's rights to: 

(1) discipline employees whose specimens produce lJOsitive 

results on a confirmation test; and 

(2) test employees on a random or routine basis where there 

are lrnalth and _safety dangers, a compelling interest for the em­

ployer to test or a need to test employees as part of a medical 

exam, accident investigatfon, c:· ::-. standard preemployment pro­

cedure. 

Finally, the bill autl10ri;,.es the Comrnissioner of Labor to enforce 

all provisiolls i;ot direct!:,- relatec1 to te:ot methods and procedures. 

Recognizes employer:-' rights to administer druir tec:t,; and au­

thorizes Commissioner nf Health to :".et test standards. 



.A:.:._.._;- .. - ' . ::.:O)DIITTEE SUB81'IT"C'TE FOR 

A~~~MBL Y, No. 2850 

STATE OF NEW JERSEY 

ADOPTED XOYEMBER · 1a, 1986 

Li .t.,,.,emblymen LITTELL and FOY 

AN Ac1· establishi11g uuiform standards for preemployment and 

emplo~,uent drug testis aud making an appropriatiou. 

1 BE IT ENACTEll by the Seuate an.d General Assembly of the Sta.te 

2 of Neu; Jersey: 

1 l. This act shall be known anu ma~· be cited as the "Preemploy-

2 ment and Employment Drug Testi.11g Standards Act." 

1 2. Definitions. As· used in this act: 

2 a. "Compelling interest'' is au iutere~t that justifies the admiuia-

3 tratiou of a drug test fo1· the protection of the employ~ affected 

4 by drug use, of other employees, or of the public. 

5 b. "Conftnuation test" means a drug test that utilizes a gai, 

6 chromatography an<l mass spectrowetry methodology or au ~ually 

7 or more reliable method <lesiguated b~· the Commissioner or Healtl1 

8 and that is used, subsettueut to aIJ initial acreeuini test, to nrif~· 
9 the prt:se~tc 0r li:U l'legal drug or drug metabolite in a 181Dp1e. 

10 c. "Controlled substauce analog., means a 111bstauce that baa a 

11 chemical Etructure similar to that of a controlled daDgerou 111b-

12 stance or that was specincall~· designed · to produce an effect 1ub- · 

13 stantially similar 10 that of a controlled. clangeroua. 111batauce, but 

1-1 does not iuduJ~ a substance mauufactured or diltributed in eon-
15 formance -rith tht: provisions of an appro,·ed 11e'\\· drag applieation 

16 

17 

or an exemption for im·estigational use ...-ithiu the meoing of 

section 505 of the ":Federal F~ Dru,, and Cosmetic Act,,. 5~ Stat. 
18 1052 (21 U.S. C. § 353). ,\If .... . -• .. ,· 

, ,./: . ~ 

"''19· d. "Controlled dapge,:9us substance" means a drug,_111~·0f 't>tt'(:~ 
,. ,-,20 · 'immediate precursor as defined in Schedules I t1irougb'.-ft~~~-- :~.;-~~l ~.-; .. _ 

• -,. ,.:,".":!-O::-:C.·:':;,-•:'•;,c:·. :,.r:·.=-:_!'.~-•,:•:•• •• ;~,-.::· :/:;i~;,;;;f::;:_ ;,:: :::r_ •i~-:-_:.-.,,- ~• 

nr"r.r21 2 of the "Kew Jeraf:y Controlled Dangerou Subatancea:Act/' P. L. '!-~~··v,--,::,.· 
(u•22:·; ;1970fc. 226 (C. 24:21-1 et seq.). -.·. · ._;\}i_f t//i_ 

• T • /.: )'J(~~~~i-~/li>:'. . }P-· < 

··">/~-~-~-·t~. <- . ·-::J-.-~-· " 

,. ·· · ·,~ii~lt:t!\~1r+ 
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23 e: ''Illegal drug" means any substance, other than alcohol, that 

24 has known mind or function-altering effects on a human being and 

::.·1-2G that j .. JlC;t a prPscription or non-prescription medication and 

27 i11cludes controlled da11gerous substances and controlled substance 

28 analogs or yolatile substances which produce tl1e psychological and 

29 physiologi~al effects of a controlled dangerous substance through 

30 · deliberate inhalation. 

31 f. "Drug test" means any test administered for the purpose of 

32 
33 
34 

35 
36 
37 
38 

39 
40 
41 

42 

43 
44 

45 
46 
4i 
48 
49 

determining the presence or absence of an illegal drug in a person's 

body. 

g. "Employee" means any person who supplies a service for 

remuneration or for any contract for hir.e -to ~a prh·ate or public 

employer in this State. 

h. "Employee assistance program" means a program of tberap~·, 

counseling and rehabilitation in which medical personnel, provided 

by the employer or through referrals by the employer, counsel and 

treat persons a:ff~ted by aubstance abuse problems and eYaluatc 

their progress in recoYering from or controlling those problems. 

i. "Hi:gh-risk occupation" means any occupation wherein the per­

formance of-a ser,ice directly and immediately affeeta the securit~· 

and safety of the public and includes an~· occupation idelltified ·h~· 

the Commissioner of Labor pursuant to seetion 14 of this act. 

j. "Initial screening test" means and inf:ludes, but is not limited 
to, any immunoassay, thw layer chromatograpliy, or other type of 

drug test that is used, prior to a eonfirmation teat, to uaay a NJDple. 

-< 

--< 

-c 

L 

k. "Law enforcement officer"' means any la"" enforcement olic?er 

\\"ho is responsible for the enforeement of the criminal Ja1r1 of the 
State of New Jersey and who is authorized to e&rrr a Arearm 

--4 

50 
51 
52 
53 
54 

55 
56 

_·57 

5S 

59 

60 

61 
62 
63 
64 

65 

pursuant to N. J. S. 2C:39-6. 

1. "Medical facility" means a laboratory wherein drag teats are · 

conducted on aamples and wbieh has been a1,proTed for this purpose_ 
by the Commissioner of Health. 

m. "lledical personnel" meaus any medical _practitioner, -4. 

therapist, or eoUDBelor authorised by the C!Grn11ai._n,r of_B.ith _- . 
·/ ...... ·. '... .. 1 ;'>.1..'-~~'?--~":c", • .,!-_'!..,_ .. ,-1.•-· :· '':.., 

to administer drug tests, to test_ samples, or to ~~JJf.py;: ~:_:, · _· --4 

counseling, or m~diciJ treatment in an employM :aa;ia~~~ ~-:-'· ,_: ~>< . ~ 
gram. . . . . . _:_:.::::f ;:{t);~'.;:1:t~~;~(;(fl!:::i 

n. "Prescription or, non-prescription medication~-~ )a_~ q_/~,};;_~, ~<-
prescribed for \lie by a duly licensed phylician;: ~~\:~~eI1:!~:~f~?~ 
medical practitioner liceuaed to issue preacriptioria' ofj._:~J.M~i~,;;:;;,;;:,. · ~-~ /~ 
is authorized for general distribution and use ii1 the·~~~fYi{~t½{~ 
human diseases, ailments, or iujuries pursuant to the "F~t-~-;~'f..:~"'-'.':"'\~~ 
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Food, Drug. and Cosmetir Act," 52 Stat. 1040 (21 U. S. C. § 301 

et seq.). 

o. "P1frate employer" m('an~ and include;; any private indi­

vi.<lual or organization or non.2.·o,·ernmental entity that is an 

employer under R. S. 43 :21-19 or that the Commissioner of Labor 

designates, by regulation, as a prfrate employer for the purposes 

of this act. 

p. "Public emplo~·er" means any public entity that is a public 

emplo~·er under P. L. 1968, c. 303 (C. 34:13.A-1 et seq.}. 

q. "Sample'' 111eans a human body part or product medically or 

chemically capable of re,·ealing the presence of an illegal drug 

in· the human body. 

3. Uniform Standards for Drug Tests During Employment. 

a. _.\uy drug tE:st administered upoll an employee in this State 

. shall be in conformity .with the standards established in this section. 

other applicable pro,·isious of tlus act, an<l all applicable regula­

tiolls promulgated pursuaut to sections 14. 13 and 16 of this &<'t. 

b. Any employee required by a private or public employer to 

submit to a drug test shall be gh-eu, at least 30 da~·s prior to thr 

first drug test adminil:!tered upon the employee, a writte11 policy 

statement from the employer which contains: 

(1) A general statement describing the emplo~·er•s poli~· on em­

ployee drug use and identif,-ing hoth tl1e grouuds on "-lurh au em-_ 

ployee may be required to submit to a drug test and the actions the 

employer may take against an emplo,-ee on the basis of a posith-c 

drug test result; 

(2} An explanation of the guarantees of confidentiality pro,·ided 

by this act, tl1e employer!s policy, and any applicable collecth-e 

bargaining agreement or contract; 

(3} An. indication of the super,·isory or maua::.rerial personnel 

or consultants "·ho an emplo~-ee ma,- contact regarding a drug abuse 

problem; 

( 4) A statement ad,ising tbe employee of the existent'e of thi, 
-.?. • 

act and pro,·iding the employee '\l"ith a cop,· of the emplo,Yt:r•s_poJie,-; 

(5) An ide11ill\catif?11 of the kind of san1ples t~ be-~~uiriti'fro~ 
the employee a1i'jif tpes of <lrug tests. whether im~~•U~OB!!!!ay, 
thin layer chroJWLt~graphy, spectrometi,-, or other equall~ telial,fo · 

tes;t;methodologr ~~,l ""ill be used in an initial screening ,test; ancl 

(6) An instructi9J¼1io the emplor•e ahout the reportin,: ojlportun- · 

itie,,a for the en1Pil8~-p~) use of prescription or non-prescription 

medications. "I•' ➔•-
Thia aubsection,c~ll pot apply to an,- employee during his first 

30 days of employment. 
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3:2 c. Any employee required to suhmit to a drug test ma~- be re-

33 que:-ted by the prirnte or puhlic employer to sigu a statement 

34 ii:dicating t11at bf' has rea<l and Ul!derstands the employer's drug 

35 testing policy, but an employee's refusal to sign a statement shall 

36 not invalidate the objecth·e results of a test or bar the employer 

37 from administering the test or taking disciplinary action. proYided 

38 that the action is consistent with the terms of any applicable collec-

39 tive bargaining agreement. 

40 d. An employee shall be giYen by the prh·ate or public employer 

41 the written result oi' ali~- tlrug test performed on a sample proYided 

42 by the employee within two working day:-: of the priYate or public 

43 emplo)·er's receipt of the drug test result from. the medical facilit~-

44 which conducted the test. If the employee is unavailable, the e111-

45 ployer shall send the results to the emplo~·ee's permanent address 

46 by certifi.- : mail. 

47 e. A prh·ate or public employer shall not release to any person 

48 other than the employee, medical persouuel, superYisory personnel, 

49 or other personnel of the employer as designated by tl1e employer 

50 on a need-to-know basis any inforn1ation related to drug test result~ 

51 unless: 

52 (1) The employee has expressly granted permission for the em-

53 ployer to release such information; or 

54 (2) The information is released as material evidence upon a 

55 showing of good cause, in a filed action; 01· released, in complinnc<.' 

56 with federal and State la"·s and regulations, as part of the em-

57 ployer's defeuse in a grieYauce proceediug, arbitration or admiu-

58 istrative hearing, or federal or State inYestigation or as part of 

59 the employer's i11ten1al grieYance im·estif!ation of an employee'~ 

60 complaint. 

61 f. Every sample whirh product's a posith·e result on a confirma-

62 tion test shall be presen·ed by the medical f acilitr which conducts 

G3 the confirmatiou test for a period of !JO days during which the 

64 . employee who pro\'ided the sample shall be pem1itted by the pri,·atr 

65 or public employer to ha,·e a portion of any sampl'! taken b~· the 

66 employer assayed _b~· a confim1atio11 tht <lout- iude1>e11dently. at 

67 the employee's expe1m/. ·at a medit•nl facility ehosen b~· U1e eniploye-.: 

68 or his representath·e ancl approYed hy the Commissioner of Health 

69 pursuant to ,,1,ft~,~n, 15 of this act if: 

iO · (1) The emptoyee's chosen meclical farility HFUntes 'N!Fponsi­

il bility for thejr~~fer of the portiou of the sample anrl for tll<' 
, '.l,,}1 I,• 

72 integrity of ~f,,~ain of custod~· during the transfer: and 

i3 (2)' The ;~R}~yee's chosen medical fncility complies with all 

. -"{ 

-q 
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74 chain of custody requirelllents estahlishe<l hy this ad a1~ct hy th0 

75 Commissioner of Health through regulations. 

7G g. (1) .A public- ernplo:,er shall pro,·ide, pursuant to Title lL\ of 

, , thE< ~~c•.,.· Jersey Statntf~ and at the recommendatioll of a physician, 

78 to any employee whose sample shows the presence of au illegal 

79 drug in a confirmatio11 test a temponr:, leaYe of a.bseuce so that 

SO the employee may enter a detoxificatio11, rehabilitation, and couusel-

81 ing program, e~cept that no public employer shall be required to 

82 grant a tf'lllJlOl"ary le-an of ahsence for detoxification if n confirr.1u-

83 tion test, taken after the- employt>e has hacl a reasonaLle opportunity 

84 to he detoxified an<l rehabilitated. shows the presence of an illegu 1 

8."> drug in a rnmple proYided by the emplo:,:c·e:, _ 

86 (2) .-\ priYate emplo~·er may proYidf' to a,1)· employee whose• 

Si i:ample shows the pre1e1ence an illegal drug in a confirmation test 

88 :i tempora1y lvan- of ab::ence ~o that tl1e emplo:i,ee mny (•nter a 

8!1 detoxification, rehabilitation, or counseling- program in a<-cordanct-

90 with the employer's policy. 

91 h. E,·ery pri\"ate or public employer shall cooperate fully with 

92 tlie Department of Labor~ The Dep::irtme11t oi Healtl1, and the De-

93 partment of Law an<l Public Safety in proi:rrruus designed to educate 

94 employees about the <la11g-ers of dru~ abuse and abount public and 

95 prh·ate sen·ices a,·ailable to employees who ban a drug abuH• 

!)6 problem. 

!J7 i. Before or at the time of the administJ"ation of a drug test upo11 

98 nn employee, the prh·ate or public employer shnll inform the em­

!19 ployee to be tested of the opportunity to suhmit weJical documeuta-

1OO tion that may Yerif~- the emplo~·ee·s use of a prescription or 11011-

101 prescriptiou medication, but such \"eriiicatiou shall not preelu<l.: 

102 the aclministratio;i of the drug test. 

103 j. Prh-ate or public eruployers shall co1,1.iuc:t urug tests on liamplf'~ 

104 only tl1rough medical facilities and b~· medical ~nouuel ar,r,1·0\·e<l 

_ 105 for this purpose b~· the Commissioner or Heaitb. 
1 4. Unform Staudards for Dn1;:- Testing i11 Preemployi11f'nt. 

2 a. .Any drug test aclmlnisterecl upon a joh applitant_ iu tbi, Stat,.• 

3 shall be in conformity with the stanclards Pt-tablisbeu iu this •~tion, 

4 other applicable pro,·iEitms of tl1is act, and all applicable re~la-

5 tions promulgated pursuant t.o this act: 

6 b. Eachuapplic.-ant shall he notifie<l. 1u·j.Q~;:to the, eol1tttion of n 

7 sample fQr ,~ :,dru~ test. that the samplf' m;Jl,~ te~terl for thf' pre­

s sence of an QiUe,:tal dru~ or drugs: and,2 ,, ; 

9 c. An)· infom1ation obtaiuecl hy tbe:,pri,,·ate or finhlie emplorer 

10 through a drug test administered upon a;;j,oh,applicaut shall not 1 ... 
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11 released to nny person other than the pE>rsons authorized to reeeh·e 

12 such information pursuaJJt to subsection e. of section 3 of this act. 

1 5. Ground Rules for Drug Testing in Prh·ate Employment. 

2 a. A prh-ate employer may require an employee to submit to n 

3 drug test if the priYate employer has reasonable suspicion that 

4 the employee's joh pcrfor111ance is being or could reasonabl~· be 

5 expected to be a:ff ected by the influence of a drug pro,·ided that 

6 there is no contrary proYision in a collecth·e bargaining agreement 

7 or contract applicable to the emplo~·ee. 

8 If a confirmation test on a sample pro,·ided by the employee 

9 produces a positin rei-ult, there shall be a rebuttable presumptiou 

10 tl1at the employer had reasonable suspicion thaqhe employee"s job 

11 performance was being or could reasouahly ha,·e heen expecte<1 to 

12 ·· haYe been.affected b~· the influence of a drug. 

13 b. A prh·ate emplo~·er may also require an employee to submit 

14 to a drug test ona random or routine basis if: 

15 (1) The test ii; co11ducted as part of an employee assista:nre pro-

16 gram, as defined in subsertion h, of sertion 2 of this act, 1ponsored 

17 or authorized by the priYate emplorer; 

18 (2) The employee serves in an occupation: 

19 
. 20 

21 

22 

23 

{a} ""hich has been designated b~· the Commissioner of Labor 

as a high-risk occupation pursuant to .,ection 14 of this act and 

for which there is no collecth·e bargaininl,! agreement or con~ 

tract to the contrarr; or 

(b) for which the prh·ate emplorer has a compe.llin,r: inter-

24 est to administer a drug test upon the emploree ou a random or 

25 
26 

routine basis; 

(3) The test is eouducted as part of au im·estigation of personnel 

27 inYolnd in nn accident; 

28 (4) The test is conduet.e<l as part of an emploree medical exami-

29 nation which is pa1·t of tl1e emplo~·e1··s estahlish~l poli~- ancl \\"hicli 

30 is scheduled routinelr for all memhen or n11 emp!oynumt claHifica-

31 

32 
tiol:l or group; 

{5} The test is eonuucted in ae ... ordanee "·ith the tentll!_ ~f on 

33. applicable collectin.bargninh,g ngrt•~me11t or t'ontraet ·"·J.ith.mar 
3-1 permit the priYate empli>yt>t· to adminiFter drug teats on a rudom 
35 or routine basis. 

36 c. This section shall not prohibit a printe employer and a 

37 collecth·e bargaining representntin~;,/&ssocintion, or union from 

38 establishing in a collecth·e bar¥aininp- agrHment or t0Htraet, 

39 uegotiated under the ··Labor llanagement RelRtiont .-\ct. 19-ii .. 

40 61 Stat. 136 (2P l". S. C. § 141 et seq.), procedural guidelines that 

<:: 

" 
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41 proliib-n uu,1= tt_,,_ ~r permit drug tests on any basis as defined in 

4:: the agreemrnt or coutract for employees conred by the agreement 

43 or contract or that iueutify the practices to be used in the adminis-

44 tration of drug tests. 

43 d. An employer may take discipliuary actiou or discharge au 

4G employee who refuses to submit to a drug test pro,·ided that the 

47 disciplinary action or discharge is consistent '\\ith federal and State 

48 laws e.:: --1 ·:-- ;:-', 1" • •)n, the proYisions of this act, the employer's 

49 policy, and any applicable collecti\"e bargnining agreement or con-

50 tract. 

1 6. Ground Rules for Drug Testing in Public Employment. 

2 a. A public employer may require au e~ployee to submit to a 

3 drug test if the employer has teasouable suspicion that the em-

4 ployee's job performance is bei11g or could reasonably be expected 

5 to be affected b~- the i11flue11<:t:: of a drug pro,·ided that tl1ere is no 

G contrary proYisiou iu a collecti\"e bargaining agreement or contract 

7 applicable to the employee. 

8 If· a confirmation test 011 a sample pro,ided by the employee 

9 produces a positin result, there shall he a rebuttable presumption 

10 that the employer had reasonable suspicion that the employtt's joh 

11 performance was being or could reasonauly haYe been expected to 

12 haYe been affecte<l by the influence of a drug. 

13 b. A pub1ic emr,lo:·er may also requir(' au employee to submit 

14 to a drug test if: 

15 (1) Th., test is ~onducted as part of an employee nssistanee pro­

lG gram, as defined in subsection h. of section 2 of this act, sponsored 

li or authorized by the puhlic employer: or 

18 (2) The test is co11ducted in accordancl' with the terms of any 

l!l applicable collectiYe bargaining a:;reement or contract whit>h may 

20 permit tht· 1;u1Jlic emplo~·er to administer drug tests on auy basis 

21 as defined in the agreement or contract. 

22 c. A public employer aud 11 collecth·e 1,argaining represeutath·e, 

23 association, or union are authorize<l to establisl1 as a term or con-

24 dition of emplo:,mmt in a co11e-ctin bargaining agreement or con-

25 tract, deYeloped in compliance with the "~ew Jersey Eniployer-

26 Emploj·ee Relatio1is· Act.'' P. L. 1968, c. 303 ( C. 34 :13.\-1 et seq.). 

2i procedural guidefoi<'s that prohibit drug tests or permit drug te11ts 

28 on any basis for employees co,erfio hy the agreemeJlt or that 

29 identify the prnc-~ices to he used in the ftdr.1inistrntion of dru~ test!!. 

30 d. An employer ma~· take disdplf:nary action against or dis-

31 charge an employee who refuse~ tn submit to a drug test pro,iderl 

32 that the diseip1inar:,· action or discharge is consistent \\itli federal 
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33 and State laws and regulations, the prons1011s of ~his act, the 

34 employer's policy, and any applicable collectin bargaining agree-

35 ment or contract. 

1 7. Chain of Cu~toc!:· Protedio11. It slmll be unlawful for any 

2 person to intentionally a11d willfull~- alter, replace, or dispose of o. 

3 sample or to alter, remove, or replace the identification labels of a 

4 sample taken as part of a drug test if the act or omission was in-

5 tended to produce an incorrect drug test result. Any person who 

6 violates this section shall ue guilty of a crime of tl1e fourth degree. 

1 8. Confirmatio11 tests required. 

2 a. It sllall be unlawful for any priYate or public employer to 

3 take any di6ciplinary action agai11st an employee-.solely ou the basis 

4 of results from au initial screenil1g test. .Any such action against 

5 an employee by an employer shall be based on the results of a 

6 confirmation test. .Auy employer ,,,ho Yiolates ,this section shall be 

7 fined $250.00 for the first offense and $1,000.00 for each subsequcut 

8 offense to be collected in a ch·il action by a smumnry proceedi11~. 

9 brought by the Conwissioner of Labor pursuant to "the peualty 

10 enforcement law" (X. J. S. 2A:58-1 et seq.). HoweYer, the pro-

11 Yisions of this section shall uot pre,·ent an employer: 

12 (1) From temporarily rt-a~si;nin;.r tht- employPe to another 

13 positiou, if one is aYailable. pending the completion of a confirma-

14 tion test: or 

15 (2) From temporaril:· suspending the emplo~·ee, with or without 

16 pay, pendin~ completion of a conftrmation test pro,·ided that anr 

17 employer who temporaril)· suspends an emplo~·ee pending the com­

IS p1etiuu 0f u co:1firmation test shall reinstate the employee with 

HI full pay, benefitie, a:,•1 rights for the period of ,.:us1ic:1i-.'io11 aud ex-

20 pu11ge all refere?:cts to the iucidt-nt from th" t-u,ployt>e's 1•er.-<Junel 

21 reeoru if the en,plo~·ee·s sample produces a uegath·e result on the 

:21A confirmation test. 

22 b. For the purposes of this section. each disciplinary action taken 

::?3 against au emplo)·ee 01; the baF-is of dru,: test results without n 

24 eonnrmatiou test shall constituh• an additional aml separate and 

25 distinct off 1::nse. 4n): penalt'.'- recoYered pursuant to this section 

26 shall be paid into the Ge~;eral Fu!1d. 

1 9. Yiolations of C'onfklentiality. It shall be un)arlul for any per-

2 son to relea:;c- il!formation ohtuii,l'd tl1rou:rli a dJ"UJ? t(•st eJi.ee}lt as 

3 proYided by federal law au<l sulisection e. of section 3 of this act. 

4 An~· person who ,·iolates this section shall be goilty of a crime of 

5 the fourth degree. i11 additioli to au~- other penalties arising under 

6 federal law, rules, and regulations. 

,:) 

-c 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 

12 
13 

1 
2 

,7 
I 3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1 

2 

3 

4 

5 

6 

7 

i 
8 

,~-
9 

:, 10 

11 

12 
13 
14 

15 
16 

9 

10. -':iolations of Test Standards. 

a. It shall hr UJ!la·,rful for any person to administer or conduct 

a drug test which, in its metlior1o1ogies or procedures, Yiolates the 

rules and regulations pl'omulgaterl hy the Commissioner of Health 

pursuant to section 15 of this act. Auy person who violates this 

section shall ,be foied $:250.00 for the first offense and $1,000.00 for 

each subsequent off euse to be collected in a ciYil action by a summary 

proceeding brought by the Commissioner of Health pursuant to 

"the penalty enforcemeut law" (X. J. S. 2.A.:58-1 et seq.). 

b. For the purposes of this section, n failure to use approYed 

test methods or procedures on a single sample shall constitute an 

additional and separate aud distinct offense. A penalty reco,·ered 

for any Yiolatio11 of this section shall be paid irito'-the General Fund. 

11. This act shall not apply to: 

a. Employers a1:d employees regulated Ly the State Athletic 

Control Board pursuant to P. L. 1985, c. 83 (C. 5:tl-1) or the Kew 

Jersey Racing Commission purimant to P. L. 1940, c. 17 (C. 5:5-22 

et seq.); 

b. Professional sports organizations; 

c. Employment of railroad workers coYered by Federnl Rail­

road .Administration regulations, persons assigned to or engageJ 
in nuclear power aeti,·itifc's. ancl air transportation personnel "·ho 

are subject to medical evaluations pursuant to Federal .Axiation 

Administration regulations; 

d. Law enforcement officers, as defined in subsection k. of section 

2 of this act. 

12. a. Upon a ,·iolntiou, except de minimis Tiolations, of the pro­

,·isions of this act aHd the exhaustion of any employer-employee _ 

internal administratiYe remedies that may be aYailnble, an ag­

grieYed emp1oyee or former employee may institute a chil action . 

in a court of competent jurisdiction, within six mOJltbs . of. the 
alle~Pd Yiolntion or the exlurnstion of any internal achninistrati~e 

remedies aYailable to· the employee, for the follo~g relief whicl1 · 

may include, and which the court ma~- order: _ . 

(1) An injunction to restrain continued Tiolation of this act; : ···· 

(2) The reinstatemen.~ of the emplo~·ee to the sameposition_held 

before tlie unlawful disciplinary action or to an equiT"alent position; .. 

(3) The reinstatement of full fringe benefits and seniority rights;. 

(4) The compensation for lost u-ages, benefits and other fflDU• 
neration; 

(5) The payme,it by the employer of reasonable costs and 

attorney's fees: or 
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17 (6) ·such other remedies at law or in equity as the court may 

18 cleterruine appropriate under the circumstances. 

19 b. Any clnim made by an employee within an internal administra-

20 tiYe process aYailahle to the employee shall not affect the status 

21 of a subsequent action filed hy the en1ployeP. pursuant to this section. 

22 . c. Any employer who complies with the proYisions of this act 

23 shall be without liability fron1 all ch-il actions that mar arise from 

24 any sr.ch testing or procedure performed in compliance with this _ 

25 act. 

1 13. A court, upon notice of motion in accordance with the Rulei-

2 GoYerning the Courts of the State of New Jersey, may also order 

3 that reasonable attorney's fees and court costs be awarded to an ._ 
4 employer if the court determines that an action brought by an 

5 employee under this act was \\"ithout basis in law or fact and in 

6 bad faith. 

1 14. The Commissioner of Labor shall pron1ulgate, within 180 

2 days of the enactmeut <late of this act, rules and regulations, in 

3 accordance with the "Adruinistrath·e Procedure Actt P. L. 1968, 

4 c. 410 (C. 52:14B-1 et seq.), to: 

5 a. Determine which categories of emplo~·ees in the prh·ate sector 

6 are serving in high-risk occupations as defined in subsection i. of 

7 section 2 of this act and identify the5e categories according to tLeir 

8 title under the United States Depart111eut of Commerce Standard 

9 Occupational Classification Manual or other standard occupational _ 

10 manunls; 

11 b. Monitor employer an<l employee compliance with this &t't in 

12 the public nnd prh·ate sectors; and 

13 c. Enforce sections 3 through 9 or this act. 

1 15. The Commissioner of Health shnll promulgnte, within 180 

2 days of enactment date of this act! rules and regulations, in accor-
3 &nee with the "Administratin Procedure Act," P. L. l96S, c. flO -

4 (C. 52:14B-1 et eeq.), to: 

5 a. ApproT"e medical facilities and medical personnel wbo ma,· be 
6 used by employers to conduct or aclminister drug tests; 

7 b. Eestablish p_rocedural nud metl1odologieal standards for all 

8 teclmical aspects or' drug tests including but not limited to rules 

9 for the acquisition of samples, procedural guidelines to ensure the 

10 integrity of the chain of custody, methodological and technical 

11 standards for initial screening tests and confirmation tests, accept-

12 ability limits for the margins of error associated wit}1 particular 

13 drug tests, and \'Olume thresholds at which a drug test resuit ma~· 

14 be deemed a positi\'e test result for a specific illegal dru~. 

I 
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c. Monitor the performance ,of medical facilities and personnel 

to as~re compliance with this act and regulations promulgated 

under this section: and 

d. Enforce section 10 of this act. 

16. The Comissiouer of Personnel shall promulgate, within 180 

days of the enactment date of this act, rules and regulations, in 

accordance with the "Administrative Procedure Act," P. L. 1968, 

c. 410 (C. 52 :14B-1 et seq.), to establish a drug testing policy in 

accordance with the pronsions of sections 2, 3, 4 and 6 of this act 

for employees and job applicants of the State, except law enforce­

ment officers as defined in subsection k. of section 2 of this act. 

17. a. Tl.iei-e is created in, but not of, •the Department of Labor, 

an Ad\"isory Committee oa Emplo~·ee Drug 'resting. The committee 

shall solicit information and recommendation~ from experts in the 

field _of dru; testing. deYelop proposals and recommend guidelines 
. ' ' 

for drug test regulations, identify high-risk occupations, and per-

form other related tasks as the Commissioner of Labor and Com­

missioner of Health deeni necessary. · 

b. The committee shall cousist of 12 members, all of whom shall 

be residents of this State. On representative from each of the 

following shall be ex officio members :. the Department of Health; 

the Department of Labor: the Department of Law and Public 

Safety; and the Department of Personnel Eight members shall be 

appointed by the GoYernor and shall include: h-o representath·es 

of business trade associations; h-o representatives of organized 

labor; a representath·e of a public en1ployee association O! union; 

a representatiYe of the New Jersey State Bar Association; a repre­

sentnth-e of the New Jersey Chapter of the .;\merican Chil Liber­

ties r nion ; and one medical doctor \\"ho has expertise in the areas of 

drug abuse and drug testing and "·ho also is lieeDsed to praetice 

medicine and surge~· in this State or an expert in medicinal chem­
istry and toncology. 

e. Each appointin member shall Hn-e for a term: of one. year 

or, if he is unable to complete his term, until his mceeuor is 

appointed. Members of the committee shall sen-e without compen­

sation but shall be entitled to reimbursement for apeDlel ineurred 

in perfonnance of llieir.duties. V'acancies in the committee sball hf­

filled for the unexpired term. 

d. The Governor shall appoint a chairman of the committee within 

20 days of the enactment date of this act. 

e. The committee shall use the personnel and resources of th<! 

Department of Labor and Department of Health in performinr its 



32 duties and may request assistance from other departmeIJts and 

33 agencies of the State as the committee deems necessary. 

34 i The committee shall make a formal report to the Commissioner 

35 of LaboT and Commissioner of Health within six month of the en-

36 actment date of this act. 

1 

2 

18. foterim Arrangements. 

Prior to the adoption of rules and regulations by the Com.mis-

3 sioner of Health, the Commissioner of Labor, and the Commissioner 

4 of Personnel pursuant to sections 14 through 16 of this act, a pub-

5 

6 

lie or private emplo~·er shall notify the Commissioner of Labor 

that the employer's employees or job applicants are or ""ill be re-

7 quired to submit to drug tests. The commissioner shall use the 

8 information obtained throu.!!h thei,;e notificatiom:_ to develop re~-

9 lations for drug testing and to develop administrative practices 

10 that will permit tl1e enforcement of this act. Any private or public 

11 employn requiring employee!' or joh applicants to suhmit to a dntg-

12 test prior to the adoption of the rules and regulations shall: 

13 a. Provide each employee with a written statement of the em-

14: ployer's drug testing policy in compliance "lrlth subsection b. of 

15 section 3 of this act and each job applicant with notice as required 

16 by subsection b. of section 4 of this act. 

17 b. Conduct a confirmation test on a sample "·hich is determined 

18 to he posith·e throug-h an initial !lcreening test before any disci-

19 plinary action is taken against an employee: 

20 c. Notify an employee, within two working: days of the employer's 

21 receipt of a drug test result, after the employee's sample ~enerates 

22 a posith·e result on any drug test: and 

23 d. Provide, in public emplo~'ITlent. a temporary leave of absence, 

24, as required by paragraph (1) and .subsection (g) of section 3 of 

25 this act, for aD"y emplo~·ee whose sample produces a positive result 

26 on a confirmation test. 

1 19. There is appropriated from the General Fund to the Depart-

2 ment of Labor $40,000.00. to the Department of Health $40,000.00. 

3 and to the Department of Personnel $9,000.00 to effectuate the pur-

4 poses of sections 16 and 17 of this act. 

1 20. This act shaJl take effect immediate]~·, but sections 2 through 

2 13 shall remain inoperath-e until the 180th day after the enactment 

3 and section 17 shall expire on the 365th day ofter enactment. 

LABOR RELATIOKS AKD EMPLOYMENT 

Establishes unif orrn standards and ground rules for employee drug 

tests and makes an appropriation. 
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SENATOR RAYMOND LESNIAK (Chairman): Today's hearing 

of the Senate Labor, Industry and Professions Committee will be 

held on three specific pieces of legislation: S-2565, 

sponsored by Senator O'Connor, which permits local governments 

to establish drug test policies for police and firemen; S-2826, 

sponsored by Senator Bassano, which recognizes employers' 

rights to administer drug tests and authorizes the Commissioner 

of Health to set test standards; and A-2850 (ACS), sponsored by 

Assemblyman Littell and Assemblyman Foy, which is designated 

the "Preemployment and Employment Drug Testing Standard Act." 

Senator DiFrancesco is here from the Committee, along 

with me, and we expect the other Senators to be here throughout 

the course of today's public hearing. 

We have some 31 people who have notified the Committee 

Aide, Dale Davis, that they would 1 ike to be heard today. It 

is unlikely that we will reach all 31. We will break for lunch 

at approximately 12: 30. I expect we will have to have another 

hearing, especially since there are no representatives from the 

Department of Labor, nor the Department of Commerce, who have 

also asked to testify. Dale, I would like to request their 

testimony at our next public hearing. 

We do have representatives from the Department of 

Health, the Department of Personnel~ and the Attorney General's 

office. Normally, I would call them first; however, we have 

three emergencies: two people who have flights to catch, and 

one person who has to teach a class. We don't want any 

students at Rutgers Medical School to miss out. Is Assemblyman 

Littell here as well? (affirmative response) Bob, we have two 

people who have to catch flights. May I ask you to step aside 

just for a few moments? 

A S S E M B L Y M A N 

Whatever you want. 

SENATOR LESNIAK: 

anything to add? 

R O B E R T 

Thank you. 

1 

E. LITTELL: 

Senator, do you have 



SENATOR DiFRANCESCO: No, not really. 

SENATOR LESNIAK: Okay, let's go. Tom Fricano, from 

the Industrial Union Counci 1, AFL-CIO? 

(affirmative response) Good morning, 

San Antonio? 

Is Tom Fricano here? 

Tom. Are you going to 

THOMAS M. FR IC ANO: Wherever duty calls, Senator. 

Good morning. My name is Thomas M. Fricano. I am 
-

appearing here today on behalf of the New Jersey Industrial 

Union Council, AFL-CIO, of which I am Secretary-Treasurer, and 

Archer Cole, President, who is out of the State on a 

longstanding job assignment. 

Accompanying me is Rick Engler, Assistant to the IUC 

President. 

In addition to my rue officership, I am Assistant 

Director of Region 9 of the United Auto Workers, AFL-CIO. 

Archer Cole is also Dire·ctor of Organization for the 

International Union of Electronics and Electrical Workers. 

We have a number of copies of this, Ray, and if you 

would 1 ike us to submit it and get into quest ions, because our 

basic position, from the IUC, is that we ban the testing-- I 

would like to try to take some excerpts from it, without taking 

the time of the·total group, because I know there are a number 

who want to get on the program. 

In New Jersey, rue aff i 1 iates represent the views of 

over 200,000 industrial and public sector employees whose 

opinions have been solicited over a period of months, and whose 

unions are unanimously opposed to A-2850, the Drug Testing 

-

Bi 11, which passed the Assembly by a single vote, of course -< 

which you are all aware of. 

We of the IUC do not understand why the New Jersey 

Assembly had to rush to be number one in seeking to impose drug 

testing on our more than 3. 5 million working men and women,. 

when no other industr i a 1 state has moved as fast or as far as 

ours. 
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From the President of the United States to Congress to 

the courts, to our communities and families, to the colleges 

and schools, and to the entertainment and sports world, the 

problem of drugs has proved to be extremely complex and 
-

controversial, with no clear direction or solutions emerging. 

Yet, the New Jersey Assembly has taken on itself to 

, enact simplistic and flawed solutions ip. A-2850, which violate 

the principles of practically every union in the United States 

in regard to substance abuse. Since you have the copies, Ray, 

I am going to jump and, as I say, not try to read through this 

whole thing. 

We will turn over to such a New Jersey Senate 

Commission the report of the Commission to Examine Chemical 

Testing of Employees in the State of Maine, whose findings 

resulted in the proposed passage of legislation prohibiting 

"substance abuse testing in the workplace." 

Assembly Bill 2850 permits employers to conduct random 

and routine drug tests on the vast majority of employees who 

have never used drugs. 

Under A-2850, Article 5, random and routine testing 

can take place whenever the employer claims to have a 

"compelling interest" to make such tests and with the decision 

of wh.at constitutes a compelling interest left entirely to the 

employer. 

Random and routine testing, under A-2850, is also 

permitted in the following five circumstances: 

If the test is conducted as part of an investigation 

of employees involved in an accident, although the 

preponderance of industrial accidents have nothing to do with 

drug use; 

If the test is conducted as part of an Employee• 

Assistance Program, although practically every EAP program 

adopted by ma:p.agement and union does not , require testing, but 

stresses rehabi 1 i tat ion and employee counseling to enable the 

worker to return to the job drug free; 
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If the test is conducted as part of an employee 

medical examinatio~ required by the employer. This means that 

an employee returning to work after breaking his arm would be 

subject to drug t~sting, although such a test would be totally 

irrelevant to the injury; 

If the test involves individuals in high risk 

occupations. This will lead to endless litigation as to what 

is high risk, even though the Department of Labor is given the 

responsibility of drawing up a list of such high risk 

occuprations. Furthermore, "high risk" has been preempted by 

Federal law in transportation and nuclear industries -- and a 

little correction, if it hasn't been put in, in your copy 

and we understand that separate regulations may be issued by 

Attorney General Edwards for law enforcement personnel; and, 

If the test is conducted in accordance with the terms 

of the collective bargaining agreements which permit pr iv ate 

employers to administer random and routine drug tests, a 

provision which wil 1 give employers the opportunity, in 

negotiations with the union, to press for demands for such 

testing with no safeguards whatsoever. 

Assembly Bill 2850 would permit employers to 

discharge, at will, employees who test positive, which proves 

that its outlook is punitive, rather than corrective. 

It would deny employees in the private sector the 

right to a program of detoxification, rehabilitation, and 

counseling, which has been at the foundation of Employee 

Assistance Programs in operation in numerous industries and 

unions. 

It falls short in providing proper confidentiality 

which is the key to employee cooperation, crucial to the 

success of attacking substance abuse on the job, whether 

involving 

noteworthy 

alcohol 

that 

or drugs. In 

A-2850 excludes 

this 

our 

connection, it is 

collective bargaining 

agents from any role in assisting the individual employee in 
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the entire test procedure, to reinforce the employee in his 

need for confidentiality, as well as support. 

Jumping a couple of paragraphs, speaking about 

education, it is appropriate to note that President Reagan, 

who, with great fanfare, went before the American people on the 

problem of drugs in the United States a year ago, has submitted 

his 1988 budget to Congress with a reduction of at least $500 

million to combat drugs, including $200 million for education 

on drug abuse. 

In calling for rejection of A-2850 and the 

establishment of a Senate Study Commission, the IUC submits the 

following statement of principles: 

"It is recognized throughout the nation that to deal 

realistically and effectively with the problem of illegal drug 

use, it is necessary "t:o expend efforts and resources in the 

direction of education and rehabilitation, in order to 

discourage the use of drugs, 

users and, in the workplace, 

and gainfully employed." 

rehabi 1 i tate those who are drug 

seek to keep employees drug-free 

Any program for drug testing must be non-punitive and 

is to 'be implemented only when there is probable cause that an 

employee's job performance is being impaired by the use·of an 

illegal substance. Such a program shall involve all levels of 

management. 

Such a program shall eliminate random and routine 

testing in the workplace, which violates citizens' rights, and 

shall establish the role of collective bargaining in any drug 

testing program where union representation exists, including 

the right of unions and management to ban drug testing in favor 

of mutually agreed on Employee Assistance Programs, whose 

purpose it shall be to educate and rehabilitate and keep 

employees productive and self-supporting. 

What good does it do to enact legislation whose end 

product it is to discharge workers, to abandon employees, many 
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of them in the infancy of their work careers, leaving them 

without jobs, with destructive references, and with little 

outlook for future employment? We do not need additional 

welfare recipients and broken lives. 

We need an annr~~~h to substance abuse which will help 

solve societal prot.1.tc:w::>. We must be compassionate and 

deliberate in our solutions, and not act out of frustration, 

panic, or political pressure. ~ 

As I say, I jumped over some of those things to save 

time, Senator. We would also like to enter in, if you do not 

already have it in your possession, "The Drug Testing Debate: 

Remedy or Reaction? An Employer's Perspective," that was 

presented by Lewis L. Maltby, Vice President, Drexelbrook 

Controls, Inc., a company located in Horsham, Pennsylvania. 

This is very strong testiroony on behalf of employers, saying 

that they know there is a drug problem, just as the unions do, ~ 

but testing is not going to be the proper way to handle that 

problem. 

SENATOR LESNIAK: That wi 11 be entered i'nto the record. 

MR. FRICANO: If there are any questions myself or Mr. 

Engler could answer, we would gladly do that. 

SENATOR LESNIA?:: Tom, I just have one: Don't you 

think a program of rehabilitation a requirement of 

rehabilitation -- could serve a good purpose, from the workers' 

standpoint, the employers' standpoint, and society's 

standpoint, and that if we combine the rehabilitative program 

with a drug testing program we will all be better off? 

MR. FRICANO: Wel 1, let me say this, Senator: We, in 

the UAW particularly, and I will speak from that segment, 

rather than my IUC position at this point-- In the UAW, we put 

Employee Assistance Programs into place with many employers, 

particularly General Motocs, back in 1973, in our contracts. 

There has not been one person tested for drugs or alcohol, or, 

for that matter, anything else, in the 14 years that those 
;t,r 
··~ 

I 
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programs have been in place. We have saved tens of thousands 

of lives with that system over the years by recognizing the 

problem. If someone has a problem with alcohol or drug abuse, 

it shows up in the __ ir work record at some point or other. If it 

doesn't show up in the work record, then an employer doesn't 

have any business going after the employee in his private 

life. That is really a major part of this. 

When we spoke with Assemblyman Foy -- Rick and myself 

and Archer called, and a couple of others from CWA-- We met 

with Tom Foy a couple of months back. A very simple example 

is, I said, "If your son" -- if you have a son -'-- "happens to 

be out on Saturday night and has some marijtiana, that allegedly 

stays in his system for a week. Now, Wednesday, if there is 

nothing wrong with his job performance, but we have some random 

testing, and that shows up in his system, is he supposed to be 

fired or sent to rehabilitation because he had some marijuana 

on Saturday night?" 

I am not in favor of drugs, never have been, and have 

never used them, outside of taking an aspirin about twice a 

year, if that can b_e considered some form of drug. But, I 

think the main thing, Ray, I am trying to point out, is that we 

have never tested one person in General Motors, in Ford, in 

Chrysler, in our whole aerospace segment of the UAW, and we 

represent over one mi 11 ion workers in this country. We have 

attacked the drug problem in the proper way, by recognizing 

that some workers had a problem on the job when it surf aced 

and, if it was due to al coho 1 or drug abuse, we then applied 

the method of rehabilitation to get those workers back into a 

productive place in the work force. 

SENATOR LESNIAK: Thank you. 

At this time, I would like to welcome Vice Chairman 

Chris Jackman to the hearing, Senator O'Connor, and Senator 

Cardinale. 

Are there any questions from the members? Senator 

Cardinale? 
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SENATOR CARDINALE: With respect to the answer you 

have just given, in terms of job performance, I understand you 

would be most concerned about how it affects job performance. 

But, taking the same exa~ple you gave of that young person on a 

Saturday night who went out and had some marijuana, don't you 

think there is a societal benefit if we have deterrents 

available to us through things that happen at work, or through 

the possibility that there might be a negative impact on your 

job status if you use illegal substances? Now, you didn't talk 

about alcohol, which is legal, you talked about marijuana, 

which is illegal. 

It seems to me that we have an overall very dramatic 

societal problem in the use of various types of illegal drugs. 

It has troubled me a bit that people seem reluctant-- They are 

looking at this, I thin~, only from the point of view of, does 

it affect the job? But, it affects that person's life, doesn't 

it? 

MR. FRICANO: It sure does, and it is a societal 

problem. There is no question about that, Senator. One of the 

things you are looking at with drug testing-- It is not 

anywhere near being a decent percentage of being correct on the 

findings. You look at the improper negative findings. You 

look at numerous negative positive findings. In .the Center for 

Disease Control, which has looked into various laboratories 

which have handled drug testing, figures are available which 

show how wrong those tests are. Even if they ~ere 95% correct, 

would you like to be in the 5% that loses their jobs over an 

issue of drug testing? You really open the floodgates when 

you--

If we had a bad history in the UAW over the last 14 or 

15 years of our EAP programs, I would say, "Yes, maybe we ought 

to be looking at something different. Maybe it takes. drug 

testing. " But, it doesn't. When you have a commi tte.d · union, 

when you have an committed employer, and where ther·e isn't a 
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union if you have a committed employer-- I don't know if this 

Drexelbrook Controls out of Horsham, Pennsylvania is a union 

shop or not. But, even where there is no union, when you have 

an enlightened management, they can handle the problem of abuse. 

On January 7, I was heading back from the airport on 

Route 9 in Old Bridge, and a drunk driver shot across Route 9 

and hit me head-on. Fortunately, I had my seat belt on, or I 

might not be here to testify today. I am not in favor of 

unguided missiles being out on the highway, but the drug test, 

or any other kind of testing, would not have prevented that 

from happening to me on January 7. 

As I say, history is what you have to look at. When 

we start talking about legislation-- As I said in my 

testimony, why do we have to be first? Rick Engler has done a 

tremendous job on behalf of the rue. He has done a lot of 

research on this. We have met with a lot of other unions. We 

brought in experiences from the various employers we all deal 

with. There is nothing to indicate that by New Jersey having a 

law on the books which says we ought to now have drug testing, 

that that is going to solve society's problem, or an employer_'s 

problem. We just haven't found that to be true from all of the 

document at ion we have looked at and from al 1 of the actual 

evidence. 

Rick might want to chime in. 

R I C K E N G L E R: What was striking about the Assembly 

hearings was that, in my opinion, not one shred of scientific 

credible government or independent evidence was presented 

indicating what the epidemiology is; what the patterns of drug 

use were in society and in the workplace. There were some 

stati~tics submitted by individual corporations that were 

unverified by objective university or government research. 

What was interesting was, I think we al 1 agree with you that 
) 

drug abuse is a problem in society. The question then becomes, 

why is the workplace the focus of control? Why are workers --
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productive workers in settings where they are employed, 

necessarily the focal point? 

We do not think that employers should have the power 

to essentially provide economic capital punishment to workers 

which judges don't have in society at large. The types of 

penalties where people lose their jobs, lose their livelihoods, 

that could be imposed by a deputized, private employer, 

essentially a vigilante, that would be legitimated by this veiy ~ 

dangerous legislation, are far greater than what judges have to 

impose when sentencing. For instance, if you look at what the 

sentences are for marijuana possession, they are minimal 

compared to what an employer could do under the terms of A-2850. ,~ 

To just comment on Senator Lesniak' s question, again, 

we don't think that if you add rehabilitation to a drug testing 

program, that that is the right approach. We don't think the 

tests work, even with the confirmatory tests. If you predict 

99% accuracy, and you project out to what the 1% is according 

to the number of so-called high-risk workers that the Labor 

Department suggested, you still havE:: the possibility of 6000 

workers losing their jobs in this State, based on inaccurate 

tests of just high-risk occupations. 

SENATOR LESNIAK: How is that? If we have a 

rehabilitation program in effect, and if that 1% are, in fact, 

not using drugs, ther won't lose ½heir jobs. 

MR. ENGLER: In other words, they will have to go into 

a rehabilitation program, even if they are not using drugs. 

SENATOR LESNIAK: Well, do we have to have 100% 

accuracy before we do anything as a society? 

MR. ENGLER: Well, I would suggest that-~ 

SENATOR LESNIAK: This isn't the death penalty. 

MR. ENGLER: Right. 

SENATOR LESNIAK: And we do have the death penalty -­

right or wrong. 

MR. ENGLER: Well, losing one's job may not be the 

death penalty, but it is" a severe--
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SENATOR LESNIAK: Losing one's job can be, but we are 

not talking-- If there is a rehabilitation program-- We are 

talking about going into a rehabilitation program, when you 

ought not to have to. That is what we are talking about. 

I am just asking you, is that that great a burden, 

when you are talking about only 1% inaccuracy? 

MR. ENGLER: I think it is, just projecting it based 

on four job occupations indicated by the Department of Labor in 

their testimony before the Assembly committee as to what might 

be covered, _if you just look at those four occupations and say 

there is a 1% error rate. The other point is--

SENATOR LESNIAK: Would you balance that-- Would you 

say it is more important that those 1% be kept out of a 

rehabilitation program that they don't need, than the 99% be 

offered the opportunity for a rehabilitation program that they 

obviously need? 

MR. ENGLER: We are in favor of rehabi 1 i tat ion. If 

this Committee recommended that Employee Assistance Programs 

were made mandatory for every employer in the State, we would 

wholeheartedly support that .. We would also support a mandatory 

program for drug abuse counseling and education. We would 

support better supervisory training and the recognition of 

people whose work performance is impaired, and better 

counseling so they could get into an EAP program. We would 

wholeheartedly support that . 

. The problem is, the drug tests are unnecessary to that 

type of procedure; meaning that if supervision is doing its job 

as Torn Fricano pointed out through reference to the employer 

testimony we are submitting-- That individual would have liked 

to have been here today, exept that he is speaking on why he is 

against drug testing somewhere in Pennsylvania today. If 

management is doing its job, it can recognize when people are 

impaired. If they want to use a test -- a visual acuity -­

some type of test that is much more like a Breathalyzer, that 
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has some relationship to job performance, we can't argue with 

that. Certainly employers· have a right to expect people to be 

unimpaired on the. job. But, if employers--

SENATOR LESNIAK: Do you recognize. that there are some 

occupations where.it !- !-:-~tant to know beforehand -- before 

any outward manifestation tnat drug problems exist; that there 

are certain jobs that involve public safety, and threats to 

other workers or the public? 

MR. ENGLER: But the problem, again, is that these 

·types of tests do not indicate performance. If someone on his 

own time, in his own, you know, personal setting -- I am not 

advocating this is at a party, and there is passive 

inhalation of marijuana smoke, and then •he is tested in a 

r'outine way -- forget random way -- in a routine way, even if 

he is in a high-risk -- a so-called high-.,risk occupation 

which we challenge anyone to define in a meaningful way -- and 

it doesn't have any indication on job performance-- If a test 

is performed on an airline pilot -- and that is the example 

that is often used -- before he is about to fly, or even some 

amount of time earlier., it again doesn't indicate anything. 

We would support c1 test that . would tel 1 us -- and 

there are such tests, and protocols could be suggested by 

neurologists and other qualified medical practitioners -- if 

the pilot could fly. We ha.ve no problem with that whatsoever. 

We do have a problem with drug tests which we think do. not 

work. They are inaccurate, do not indicate work performance, 

an.d are invasive or personal privacy and people's dignity. 

SENATOR LESNIAK: Do you recognize the fact that drug 

use can affe6t job performance? 

MR. ENGLER: I don't think there is · any question about 

that. 

SENATOR LESNIAK: Okay. Do you also recognize. the 

fact that it is important in certain jobs that involve threats 

to the public or to other workers, in terms of the performance 

12 
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of those jobs, that if someone is using drugs it is possible 

that his use of drugs can endanger other people's lives? 

MR. ENGLER: Again, we · have studied the Maine 

Commission Report. The Maine Commission Report is a 90-page 

report. They have looked at that question, and with one 

exception which was nuclear power operations -- they called 

for a ban on substance abuse testing, because it doesn't work. 

SENATOR LESNIAK: With all due respect to the State of 

Maine, I think I would rather rely on the State of New Jersey's 

expertise. 

Senator Jackman? 

SENATOR JACKMAN: A question just came to my mind. 

You mentioned that marijuana shows up a couple of days -- three 

to four days later -- and may not have any effect. What would 

happen if an individual was picked up -- an employee on the 

outside was carrying cocaine, and he is arrested? Would ybu 

think the employer, before this employee was put back to work, 

would have a right to have him tested? 

MR. ENGLER: There certainly is a right, as I 

understand it, to make mandatory a referral to an Employee 

Assistance Program or a doctor to evaluate that person's health. 

MR. FRICANO: I think what we are doing, Senator 

Jackman, is taking law enforcement dealing with -- on your 

question somebody who was possibly selling cocaine on the 

outside. 

SENATOR JACKMAN: Not selling, just had it in his 

possession. 

MR. FRICANO: Maybe he just had it in his possession. 

SENATOR JACKMAN: Now, having it in your possession-­

If he was picked up and arrested for posess ion of cocaine, do. 

you think the employer wou.ld have a right to say, "I want that 

man tested before he comes back to work"? 

MR. FRICANO: No, I don't think he would. I think if 

you violate--
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SENATOR JACKMAN: You don't think he would? 

MR. FRICANO: I think if he violated the law on the 

outside, if he was caught in possession of cocaine, our law 

enforcement system would take care of that. 

SENATOR JACKMAN: No, wait, wait, wait. Is there 

anything in the law that says he can be tested by anyone in law 

enforcement for possession of cocaine? 

MR. FRICANO: No. 

SENATOR JACKMAN: No. The question I'm asking is, 

given the fact that he had cocaine in his possession, you would 

,deny the employer the right to have him tested? 

MR. FRICANO: Absolutely, why .should he? " 

SENATOR JACKMAN: Okay. I just wanted to--

MR. ENGLER: In that setting, if the· employer said, 

"You have to go to an Employee Assistance Program to have some 

kind of confirmation that you are not addicted," we think that 

is the employer's prerogative. In that context--

SENATOR JACKMAN: Now you're saying something 

different from what Mr. Fricano said. 

MR. ENGLER: No, I don't think so. In the context of 

that, in the context of a privileged doctor/patient 

confidential relationship, where a drug test is simply one 

diagnostic tool, which does not entitle the employer to the 

rights of the drug test under the principles of the American 

Occupational Medical Association, under EAP principles, as we ~ 

understand them, that becomes a diagnostic tool, like a chest 

x-ray or something like that would be. But, that information 

is not to be transmitted back to the employer. This type of 

legislation, in its current form, encourages testing ~ 

willy~nilly by all kinds of people. 

SENATOR JACKMAN: All right, stop there for a minute. 

Then, during the test by the private physician he is found to 

be addicted to cocaine. Do you still have the same feeling, -=::: 

that the company would have no right? Nobody would know other 

than the doctor himself. 
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MR. ENGLER: The doctor can say back . to the company 

that this person does, in fact, have a medical disability, or 

can give a general characteristic that the· person is not 

capable of working, which certainly corporate physicians are 

known, in their relationship to management, not to do. 

SENATOR. J~CKMAN: No wait, wait. The reason I'm 

asking is, you know my position, don't you? I think you should 

· know. I have 78,000 members in New York and New Jersey in my 

union, and I am interested in this subject matter. The reason 

I'm asking this question is because this question came up to 

me, and I want to get a reaction from you. 

If a man was in possession of cocaine and was picked 

up and locked up, and the employer then insisted that he was 

going to be tested insisted that he was going to be tested 

-- and, if· not, they were not going to hire him back-- What 

are my chances? · I've got a case right now-- I'm in 

arbitration on it, so I don't know what the outcome is going to 

be. But, in the interim--

SENATOR LESNIAK: Give it to your attorney. Are you · 

looking for free legal advice on it? (laughter) 

SENATOR JACKMAN: That's smart. You know, .that 

doesn't hurt. 

But, the serious part that I want to get clear is that 

if I went to my· own private doctor, my doctor is not going to 

_convey that information to--' 

MR. FRICANO: Let me say this, Chris; Number one, 

that employer, because someone was arrested on the outside-­

Now, if he couldn't show up for work because he was arrested, 

and they wanted to discharge him for absence withou~ reasonable 

cause, that is another thing. But they sure as heck could not 

discharge a person because he was in possession of. cocaine in 

Punxsutawney, Pennsylvania. It has nothing to do with the job 

performance at that point. 

15 



Furthermore, suppose that same employee-- Are we 

going to start writing in options A, B, C, and D? If that same 

employee had been in the employ of that company for 15 years, 

hadn't missed a d~y, and was an exemplary employee, but he got 

caught in Punxsutawney peddling cocaine, or with it just in his 

possession, what right does that employer have to even ask him 

to take a drug test for cocaine to get his job back? It has 

not a damned thing to do with job performance. 

SENATOR JACKMAN: Nothing at all? 

MR. FRICANO: Absolutely. 

SENATOR JACKMAN: Okay. 

MR. FRICANO: If he was caught in the plant with it, 

that's another thing, because being in possession of a 

~ubstance in the plant--
-
I 

I 

SENATOR JACKMAN: Well, now, if he was caught in the 

plant with it-- What is the difference? Would he be able to 

be--

<J 

MR. FRICANO: A lot, because--

SENATOR JACKMAN: No. He has it in his pocket and he 

is caught with it. Would he be tested then? 

MR. FRICANO: No, no. 

MR. ENGLER: Why test? If he has it in his pocket, 

why do you need the test? 

MR. FRICANO: Senator, the point is--

MR. ENGLER: You have discovered objective evidence of \<l 

drugs. The employer doesn't need a drug test then. 

MR. FRICANO: There is discipline for being in 

possess ion of something; 

the effects of it and for 

SENATOR JACKMAN: 

there is discipline for being under 

being caught using it. 

The opposite to that is, I got on 

board a plane about two weeks ago, and there was an individual 

on the outside with a petition. He asked a question which you 

mentioned before.: "Are you in favor of pilots being examined c::: 

-- or being tested -- before they go on a f 1 ight?" I walked 
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past. I didn't get into ariy discussion with him. But, I would 

say that the average person-- I just made an inquiry: How 

many people do you think would be in f aver of saying, "I want 

that guy tested before he flies me to California"? How many of 

the average publiri do you think would sign his or her name to 

have the pilot tested? 

MR. FRICANO: Ninety-nine point nine, because 99.9 

aren't pi lots. If they were the pi lots-- Now, if 99. 9% were 

pilots, then it would be the reverse. You would get one-tenth. 

SENATOR JACKMAN: All right, 99.9%. Now, wait--

MR. ENGLER: But, Chris, if we asked how many people 

were in favor of right-to-work laws, we might get a huge 

percentage, too. The fact of what public perception is right 

now doesn't mean that's right. We have an opportunity here in 

New Jersey to look at the situation and come out with an 

unrushed, rational position, and to try to shift -- as leaders, 

to shift public opinion on this issue. 

SENATOR JACKMAN: Rehabilitation-wise-- You are in 

favor of rehabilltation? 

MR. FRICANO: Absolutely. 

SENATOR JACKMAN: If an individual is found to have 

drugs--

MR. FRICANO: Absolutely. 

SENATOR JACKMAN: --you would advocate rehabilitation, 

and no loss of job. 

MR. FRICA.i.\JO: We spent 15 years plus prior to formal 

EAP programs, obviously, in the industries where we represent 

workers, Senator. 

SENATOR JACKMAN: Yes. 

MR. FRICANO: But the last 15 years of the formal 

programs-- We have people in this room who have been involved 

in those programs. Franny Dee (phonetic spelling), from our 

assembly plant in Linden, New Jersey--

SENATOR J.ACKMAN: Alcohol and drugs? 

17 



MR. FRICANO: --has saved hundreds of people in his 

own plant, to say nothing about the tens of thousands across 

our whole system. Not one person has been tested. 

SENATOR JACKMAN: . Okay, I gotcha. 

SENATOR LESNTZH<· T believe Senator O'Connor had a 

question. 

SENATOR O'CONNOR: Thank you, Mr. Chairman. I came in 

a little late, so excuse me if I ask a question which has , 

already been asked. But, in listening to you, Mr. Fricano, I 

initially thought that your objection, based upon the example 

you gave of the young man who uses marijuana on the weekend and 

gets tested mid-week and tests positively-- Based upon that .,, 

example, I thought your object ion was perhaps due to the fact 

that the test was done on a discriminatory basis, rather than 

there being some evidence of drug abuse. 

MR. FRICANO: That example was referring to a random 

type of testing. 

SENATOR O'CONNOR: But your objections 

across-the-board, even if tl1ere were a clear-cut-- There must 

be evidence of drug abuse before a test is administered. 

Correct? 

MR. FRICANO: 

fallible, number one. 

correct, 

Senator, 

when· you 

the Center 

look 

for 

Absolutely, because they are so 

The measure of tests that become 

at the-- As I mentioned 

Disease Control has checked 

before, 

numerous 

labs which give these tests, and the error rate, in some cases 

in some labs -- is almost 100%, be it on the negative side 

or the positive side. 

SENATOR O'CONNOR: What about the provisions in the -<1 

bills the various bills that provide for confirmatory tests, 

which can be done at a place of the employee's choosing? 

MR. FRICANO: Even the confirmatory tests-- Those are 

not 100%. There is no test that is 100%, even on a 

confirmation basis. 
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SENATOR O'CONNOR: Am I correct, though, that the real 

heart of your objection is due to the fact that tests, even if 

they are 100%, do not necessarily show that the employee is not 

doing his job? 

MR. FRICANO: Absolutely. 

MR. ENGLER: Even if you cleaned up all of the 

technical 

still do 

issues, even if you could have 100% 

not know of any study that shows 

accuracy, we 

there is a 

correlation between the amount of any drug in the blood stream, 

or in the urine, to actual job performance. That is the second 

thing in addition to the technical problems. 

SENATOR O'CONNOR: I just want to be sure I understand 

your position. Your posi~ion, Mr. Engler, is that--

MR. ENGLER: Our position. 

SENATOR O'CONNOR: All right, your association's 

position is that you do not distinguish any situations such as 

those involving public safety? 

MR. ENGLER: Well, we looked at that very carefully, 

because we looked at the high-risk definition in A-2850. Then, 

based on Department of Labor testimony as to what their 

suggestions were as to what is high risk, which were four 
.J 

occupations-- They suggested at the Assembly hearings: 

doctors, nurses, vehicle operators, and equipment operators. 

We looked up Department of Labor statistics to see how many 

people were in those job categories in New Jersey, and we found 

there were 600,000 people who would then be subject to random 

and routine testing. Those are by job categories. 

We then thought, "What does this really mean? They 

might only be a few people in a chemical plant.". I. mean, it 

would be fascinating to hear the Chemical Industry Council come 

in for the purpose of this bi 11, for they have denied that 

their industries are high risk for right-to-know struggles and 

other issues, and to• come in and suddenly say, "We are high 

risk; we have to have drug testing ·for everyone-- II On a 
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practical ba-s is, we see no way to define job categories or 

particular industries as far as what are high risk and what 

aren't. 

The basi~ point, again, is that even if you could come 

to some definition of thousands of job categories as being more 

high risk than others, that testing would not tel 1 you about 

job performance. 

I would like to just comment on one other element. If 

people are worried about safety, if people are worried about 

public heal th, we can make a hundred suggest ions -- and we've 

done it through collective bargaining with employers, through 

working for a stronger Occupational Safety and Heal th Act and 

Public Employee Occupational Safety and Health Act in this 

State -- for improving safety and health on the job, that has a 

direct impact on the public. We can talk about how there 

should be joint labor/management safety committees. We can 

talk about more capital investment in safe equipment and better 

controls and better emergency response procedures. We have 

been very active 1n that area. All we meet is employer 

resistance. And here is a situation where we are trying to 

protect public health through programs to prevent chemical 

explosions, to let the public know about what chemicals are in 

the community. All we encounter is employer opposition, by and 

large. 

Here is a situation where this drug testing issue 

represents, in a sense., a counterattack on those issues, where 

suddenly our people are being blamed for possible safety and 

health problems. We think it is the wrong emphasis. 

SENATOR LESNIAK: Rick, can we get down to the meat of 

what this Committee is faced with? The Appellate Division of 

the New Jersey Superior Court recently stated basically that 

you need a reasonable suspicion before you conduct drug 

testing. That was involving, I believe, police officers. 

Right now, as I understand it, based on that case, which is the 
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highest court so far to rule 

without-- Forget about the 

statute for a second, okay? 

in - this State, employers can, 

random and routine part of the 

Just deal with the reasonable 

suspicion part 

safeguards in 

of it. Employers can, without any of the 

this bill, test when there is reasonable 

suspicion. 

Would you have any objection -- forgetting about the 

other parts of this section -- to a bill that, since that is 

the law, would add additional safeguards for empioyees, as well 

as a mandatory rehabilitation program? 

MR. ENGLER: I think, at this point, based on our 

evaluation of the Maine report, we do not think drug testing 

works. It does not impact on job performance. 

SENATOR LESNIAK: That is not my question. 

MR. ENGLER: I understand your question. Our 

position, to be candid, has shifted somewhat after extensive 

study and examination of the Maine report. Based on the 

principle of what we think is right, right now, both in 

developing an appropriate solution to drug abuse problems 

which is not contained in this bill -- and protection of the 

dignity and rights of workers, we think what is appropriate is 

~ ban on substance abuse testing in the State of New Jersey. 

SENATOR LESNIAK: Okay. 

MR. ENGLER: If we are confronted by a political 

situation that seems otherwise down the road after there has 

been a full study, a full public debate, after scientific 

experts have testified on questions of a correlation between 

abuse -- substance abuse -- and testing and the effectiveness 

of those, we would look at that situation at that point. 

SENATOR LESNIAK: Tom, with regard to a ban, though, 

don't we run into constitutional problems in terms of arbitrary 

action, because if there is reasonable suspicion, don't you 

think an employer has the right to require a test? 
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MR. FRICANO: If there is re.asonable suspicion, the 

system allows them to take place. What is taking place-- The 

point I have been trying to make, Ray, is that--

SENATOR LESNIAK: Yeah, but not if we ban it, Torn; not 

if we ban it. 

MR. ENGLER: But, you have severability clause you can 

put in, so that if there is preemption by other Federal laws, 

those will take precedence. 

SENATOR LESNIAK: Preemption--

MR. FRICANO: We can ban it in our collective 

bargaining agreements, because we haven't· agreed to al low it to 
' . 

take place. What they do when they hire somebody has been one 

thing, okay? We couldn't stop Gerieral Motors or Ford or 

Chrysler from screening someone when he came in, because it· is 

none of our business at that point in time. It becomes our 

business in this kind of a hearing, because when they come in 

they are not members of the UAW at that point in time. 

When there is reasonable suspicion-- When they have 

that problem, that. is when we have directed them into the 

Employee Assistance Programs. If they have refused, or if they 

have gone once or twice or three times, and they have not been 

able to · correct themselves, yeah, eventually-- We don't save 

everybody. Some . people obviously do lose their jobs. But it 

wasn't because we had to recognize it by infringing on their 

rights, or saying, "Let's give them a drug test." 

If we thought drug testing would cure the world of its 

ills in this terrible drug problem we have, we would probably 

sit here and say, "Put them in tomorrow."·. Obviously, anyone 

would do that. But it is not going to do it. It has not been 

proven to do it, and it won't do iti It will just be another 

infringement on someone's rights, and it isn't going after the 

problem in the proper sense. 

SENATOR LESNIAK: Are there any other questions? 
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SENATOR CARDINALE: Yes, I would like to continue. We 

got off onto some other very interesting issues, but I want to 

continue. At one point, you mentioned--

SENATOR LESNIAK: Are you going to miss your flight? 

MR. FRICANO: Well, I'll go about two minutes. 

SENATOR CARDINALE: (continuing) --epidemiology. Do 

you have--

SENATOR LESNIAK: One last question, okay, Senator? 

SENATOR CARDINALE: Well, I wanted to pursue the 

epidemiology. Do you have any information with respect to the 

percentages of people in the groups you represent who use 

illegal substances at any whether it is for recreation, 

whether they are chemically dependent, or whatever? Do you 

have any feel for that in any of the studies you have done? 

SENATOR LESNIAK: Tom, do you want to leave because of 

your flight? 

MR. FRICANO: I' 11 spend two minutes to just get into 

that. I don't have--

SENATOR LESNIAK: Usually when we get involved with 

S~nator Cardinale it is no longer than two minutes. 

MR. FRICANO: I don't have statistics with me. I 

don't know what Rick has had through other states, but I-don't 

have any UAW statistics with me. What we have on behalf of the 

rue-- I'll ask Rick if he has that with him. 

MR. ENGLER: I don't have them with me . There is a 

range of things that have been done. Part of the problem is 

our questions about objectivity. 

SENATOR CARDINALE: You have done some of those 

studies, though? 

MR. ENGLER: Excuse me? 

SENATOR CARDINALE: Your answer seems to indicate that 

you have -- maybe somewhere else -- some of that information. 

MR. ENGLER: We will submit what we have. We are not 

convinced by it necessarily. We tried to obtain some 



information that was mentioned at the Assembly hearing. A 

figure was thrown around. I forget, I think it was around 60% 

of industrial accidents are related to substance abuse. We 

tried to get that_ study, but we couldn't get it. We find no 

documentation. It is :- ·· ' that it is a General Motors study. 

SENATOR CARDINALt: That 1s not my question. I have 

no information with respect to that. But, the prevalence-­

SENATOR LESNIAK: I told you it would be more than two 

minutes. 

SENATOR CARDINALE: Prevalence of use is what I am 

talking about. 

MR. ENGLER: Give me exactly the figures you are 

looking for, and we will make sure we get them to Senator 

Lesniak. 

SENATOR CARDIN.Ii.LE: All right. I'll tell you why I 

asked the quest ion. I have had occasion now to speak with some 

drug counselors in high schools. I arn astounded by what they 

tell me. They tell me that high school students these are 

not people in the workp)ace-- Ten percent are chemically, 

dependent. Only 20% never use illegal drugs, and the rest are 

somewhere in the range of becoming dependent or serious abuse 

or use drugs on a recreational basis. 

illegal drugs. 

We are talking about 

Now, those kinds of numbers astound me, and point out 

to me-- I am talking about Bergen County, a 1 imi ted area; 

northern Bergen County, a very limited area, where I have 

spoken to drug counselors in high schools. I see that as a 

very significant problem, and I want to know if you have done 

any kinds of similar st'J.dies with your own people? If you 

have, I would appreciate your sending them on to the Committee. 

Now, I don't want to have you miss your plane. 

MR. FRICANO: We have figures dealing with, our major 

employers. I will get those figures for you through our EAP 

people, and submit them to Senator Lesniak. 
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There is no question that it is a huge problem. No 

one is denying it is a huge problem, particularly in the 

schools. And that is where it really comes from. Maybe we 

need a law on responsible parenting, I don't know. Kids are 

not in the workplace at that point in time, but that is where 

most of it starts in the high schools and we are 

concerned about that. But, obviously, this is a whole 

different arena we are talking about here, the one about 

testing in the workplace. We need education programs. That is 

what we have talked about. There has been massive education, 

and I refer--

SENATOR CARDINALE: Just one more thing.: It occurred 

to me, when I heard those numbers, and when I saw you here, 

that there is a potential deterrent for high school kids to get 

involved. It is very difficult, once someone has established a 

1 if e style of using drugs, to rehabilitate that person. The 

rehabilitation programs of 10 days or 20 days, or something 

like that, are probably not going to be extremely effective. 

There is going to be a very low rate of success. 

Real drug rehabilitation takes year~, and maybe a 

lifetime. But if high school kids know that, "If I get into 

this kind of a life style, I am liable to be tested _when I go 

out to get a job, and I may not be able to get a job after I am 

tested. This is something that is going to be found out. It 

is not something that is going to be very private," maybe we 

can have an impact. I am not sug·gesting it would solve the 

whole problem, but I am suggesting that as one part of a 

solution, maybe it is something we ought to look at. 

MR. FRICANO: Wel 1, as I said, if there are 

responsible parties, where there is a union environment -- a 

good union, which most of us are -- and you are dealing with a 

good employer, you resolve the problem without ever having a 

drug test. Those kids who have started in the school system, 

who have learned to get their drug·s in the lot next to the 
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school building, and who have found themselves in the plants 

and factories and other work sites around the country-- We 

recognize that problem, and we have done our job to correct 

most of them who got into the system. But we never had to use 

a drug test. Where you have to stop that is through the 

education process, and Reagan's budget takes $200 million out 

of the education process. Yet, he is touting, "Let's do 

something about drug control." If we don't have the money to 

educate the kids, sure, they are going to be out there buying 

~rack. You know, that is a big part of the problem; 

Going the drug testing route is not, in our minds, 

really going to do the job a lot of people think it is. It's a 

good PR thing. A lot of people say, "Yeah, let's go ahead and 

do it. It sounds great. It is going to take care of our drug 

problem." Hogwash, it just won't. 

SENATOR LESNIAK: Thank you, Mr. Fricano. Thank you, 

Mr. Engler. 

MR. FRICANO: Thank you for the time. I appreciate 

getting on early so I could leave. 

SENATOR LESNIAK: Have a good trip. Is Mayor John 

Robertson here, from Washington Township? (affirmative -.( 

response) Mayor, come on up. The Mayor also has a flight to 

catch, or he's pi lot ing his own plane, or something. Did you 

land at Linden Airport? 

M A Y O R J O H N W. R O B E R T S O N: No. As a matter -< 

of fact, I have to drive back to Washington Township and get a 

f 1 ight from there to D. C. for a drug conference. I certainly 

appreciate the Committee's patience in allowing me to take your 

time to offer testimony here. This is certainly an issue that ~ 

has been, I guess, in the forefront of many of our minds since 

the President's announcement on August 4, 1986. As the Chief 

Executive of a very rapidly growing municipality in South 

Jersey, I recognize the need for some action, as most chief 

executives do, when it comes to the problems of drug abuse at 

the workplace and in my community. 
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On August 4, 1986, President Ronald Reagan cal led on _ 

every level of government to join a national effort to make 

drug use unacceptable behavior, and to develop plans to provide 

a drug-free workplace. The President said, "Employees who use 

illegal drugs on or off duty. tend to be less productive, less 

reliable, and prone to greater absenteeism than their fellow 

employees who do not use illegal drugs. "- The President went on 

to say that the use of illegal drugs undermines public 

confidence and makes it more difficult for other employees to 

perform their jobs effectively. 

The use of illegal drugs on or off duty can pose a 

serious heal th and safety threat to members of the public and 

to other employees. On August 5, 1986, I announced that 

Washington Township would begin a mandatory drug testing 

program for al 1 municipal employees, myself included. Why? 

Because I firmly believe that as employees of the taxpayers, we~ 

have an obligation to show the way toward achieving a drug-free 

workplace. As public ~mployees and public servants, we should 

set the example for our communities, our neighbors, and our 

children. 

I believe we are held to a higher standard. Being in 

the public sector demands public inspection, and a public 

expectation that those of us who are responsible for directing 

public funds and services to prevent and to treat drug abuse 

are not, in fact, abusing drugs ourselves. 

How do we do that? I am convinced that the only way 

this can be done is to successfully implement a drug testing 

program designed to offer the drug users a helping hand and, at 

the same time, demonstrate to the drug users .and potential 

users that drugs will not be tolerated in or out of the 

workplace. Believe me when I tell you, this has not been an 

easy task. Since the announcement of my mandatory testing 

program1 I have spent literally hundreds of hours on this 

issue. I have f·aced steel opposition, not only from my own 
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Municipal Town Council, but from the organized employee unions 

and non-union employees alike. The Town Counc i 1 has gone on 

record opposing any testing plan, and has even tried, 

unsuccessfully, tq prohibit legal expenses necessary to put a 

comprehensive plan on-line. 

I have been in and out of the Federal courts more 

times than I care to mention. I have been interviewed, 

reviewed, scrutinized, chastised, and editorialized to the 

point that I wonder if I am• standing all alone in this fight 

against the trend that I just cannot accept. 

SENATOR LESNIAK: Mayor, do you believe that everyone 

should be tested if they are public employees, regardless of 

whether there is reasonable suspicion of their drug use or not? 

MAYOR ROBERTSON: I will get to that, Senator, but-­

SENATOR LESNIAK: Let's not get to it, let's get to it 

right now. 

MAYOR ROBERTSON: Yes, I do. 

SENATOR LESNIAK: You do? Do you believe that is 

violative of the United States Constitution and the 

Constitution of the State of New Jersey? 

MAYOR ROBERTSON: No, I do not. I am happy to see 

that--

SENATOR LESNIAK: It is a clear decision of the 

Appellate Division that it is. Are you aware of that? 

MAYOR ROBERTSON: Well, Senator, I am not invo 1 ved in 

the State courts at this point. I am involved in the Federal 

court, and that issue is still as far as my plan is 

concerned -- being debated right now. 

As I started to say, I am glad to see that I am not 

standing alone, as is evidenced today. But I stand firm in my 

position that there is no acceptable excuse for drug abuse. 

That is why I am still in the U.S. District Court in Camden, 

arguing for a comprehensive, mandatory, random testing program 

for all municipal employees. 
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Maybe you have noticed that the newspapers have 

stopped editorializing against drug testing. Now they are 

merely reporting on all of the test cases that· have lost and 

the unreliability of the drug tests themselves. It seems to me 

that it is a classical case of the self-fulfilling prophecy. 

On February 3, 1987, our employee drug testing program 

began. The employees tested were a combination of volunteers 

and all of those employees who had previously signed consent 

waivers to be tested as a condition of employment with the 

township. No random testing was to be done. It was 

unfortunate that the police union officials took it upon 

themselves to disrupt the testing program and, in so doing, 

caused embarrassment, humiliation, and anxiety to the employees 

who were scheduled to be tested that day. The conduct of the 

union officials was uncalled for, insensitive, and clearly 

unprofessional, making it a very disruptive day for all of us 

who were involved. Only six people were tested. 

On February 5, 198 7, I appeared in . Federal court to 

discuss the various elements of our drug testing progrdm. The 

court has agreed that the issue is a serious and sensitive one, 

and deserves prompt judicial review. As a result of that 

meeting in Federal court, I have represented to the court that 

no further drug testi_ng would take place until such time as the 

judicial review is complete and the legal issues resolved. 

I am sure you wi 11 agree that any drug testing pl an 

must be comprehensive to be effective. It must include 

pre-employment testing; it must include annual physicals for 

all employees, with urinalysis testing included. Testing when 

there is reasonable suspicion must be in a comprehensive plan, 

and random testing, with confidentiality maintained, and 

privacy of the test and the test site as well. Initial 

screening and confirmation tests must be included; drug abuse 

education and counseling; a realistic drug testing advisory 

committee made up of the union. employees, non-union employees, 
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and those administering the tests; and an Employee Assistance 

Program. 

I believe that S-2565 is a necessary piece of 

legislation, and I support it fully. Assembly Bill 2850 is c, 

also an excellent ~~~~~ 'n addressing the needs of the 

employers and 

drug testing. 

employees a~~Ke in establishing standards for 

However, I noted with interest that the public 

employee provision of that did not allow for random testing. 

Testing does not have to be viewed as a punitive 

measure. My plan does not reflect that. I want to keep my 

employees working, but if they have a problem with drugs, I 

want to offer a helping hand. If they refuse that hand, there ·~ 

isn't much more I can do for them. 

SENATOR LESNIAK: Any questions? (no response) Thank 

you, Mayor. 

Assemblyman Littell, you are welcome to testify right 

now. However, there is a professor from the Rutgers Medical 

School who has to teach a class at 11:30. 

ASSEMBLYMAN LITTELL: Wel 1, I have to go someplace, 

too, Senator. 

SENATOR LESNIAK: Fine. 

ASSEMBLYMAN LI'Ir:E:.:..,I..,: 

agree to two. 

You asked me for two, and I 

SENATOR LESNIAK: I said you were welcome to testify. 

I just want you to understand that you are denying those 

students--

ASSEMBLYMAN LITTELL: Well, I'm sorry for that, but I 

have a tough schedule myself today. 

SENATOR JACKMAN; You're running for reelection. 

ASSEMBLYMAN LITTELL: Today is a very important day. 

SENATOR LESNIAK: It better be more important than 

those students' educatic~. 

-< 

ASSEMBLYMAN LITTELL: Good morning, Mr. Chairman and );:'. 

members of the Cammi ttee. Thank you for the opportunity to 
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appear before you today. Assemblyma:q Foy is on a legislative 

trip and unable to be here today, but I want you to know that 

this--

SENATOR LESNIAK: Where is that trip to? 

ASSEMBLYMAN LITTELL: I think it is to China someplace. 

SENATOR JACKMAN: China. He's checking the supply of 

drugs. 

ASSEMBLYMAN LITTELL: I want to tel 1 you that 

Assemblyman Foy and I have worked on this bill hand in hand and 

that this bill is, in fact, a bipartisan effort. It is 

balanced, it is fair, it is even-handed. It started out as a 

three-page bi 11 when we introduced it in June of last year. 

When we held a hearing on it, we found that there was a 

substantial amount of input from the public and, as a result of 

that, we amended the bill. We met with people publicly and 

privately to attempt to work out the language in a way that 

would satisfy both management and labor. As you know, you can 

never satisfy everybody in the legislative process. 

When we started out, I said this, and I still hold 

this to be true today: Drugs are a fact of life, and drug 

testing is a fact of life. There are no standards today. 

There is no protect ion for employees today. The ref ore, it is 

the goal and objective of this legislation to establish a 

public policy that sets standards, so that the people who are 

doing the testing know, in fact, what their requirements are 

under the law and under the rules and regulations promulgated 

under those laws, and so that the employees have protection 

that they do not now have. 

Let me say this 

attorney's comment as he 

relatidnship to this bill. 

SENATOR LESNIAK: 

Fricano, from the UAW. 

to you: 

fled· for 

He is not 

31 

Make no mistake, the 

his airplane had no 

an attorney. He's Tom 



ASSEMBLYMAN LITTELL: All right, wel 1, the 

representative who was here. His comments have no relationship 

to this bill. This bill does not mandate drug testing, as he 

said it does. This bi 11 provides standards where there are 

none, and it provides for protection where none exists. That 

is the goal and objective of the legislation we have put forth. 

If you look at this bill-- I have given you written 

testimony, but I will not attempt to read it all to you, 

because I know you have many, many people who want to testify 

here today. But, if you go down the bill, you will find out 

that we have put definitions in here: "compelling interest, 

confirmation test, controlled substance analog, controlled 

dangerous substance, illegal drug, drug test, employee, 

employee assistance, high risk." It is pretty simple to 

understand this bill. 

What we found out when we went through our hearings, 

was that there is a need to provide for protection in many 

categories. For instance, we decided that the bill should have 

in it that the labs should be regulated by the Department of 

Health, and the Department of Health concurs in that; that 

employees should be given a written notice by the employers -­

written test policies 0
-- 30 days prior to any testing. That 

doesn't exist now. There is no provision anyplace now that 

says you have to be notified 30 days in advance in writing as 

to what test will be administered regarding drug testing. 

As a matter of fact, if your boss walks in tomorrow 

morning and says, "Chrisy, go take a drug test, because I said 

so," you have two options. You can take the drug test, or pick 

up your belongings and go home. That's it; you have no rights. 

Now, the polls have told us that the public supports 

drug testing. The Eagleton Star-Ledger poll gave an 

overwhelming response to that question, when it was asked 

through their poll throughout this State. I think if you asked 
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the people in your distr"icts · whether they want to fly on a 

plane that might be piloted by someone under. the influence of 

drugs, they would tell you no. I think if you asked your 

constituents if they wanted to ride on a train, or have their 
- . 

wives and children ride on a train that is operated by an 

engineer who is under the influence of drugs, they would say 

no. I think if you and. your family were riding ·down the 

highway, and someone was driving a volatile load, like that 

load of butane that turned over and crashed and burned the 

other day, . you would want to know that that driver was not 

under the influence of drugs, wouldn't you? I think the answer 

to all of those questions has to be yes. 

I think you understand the feelings of the 

constituents we all represent. I think you know there are no 

easy questions in the legislative process in a situat,ion like 

this. Whe~ I was at a panel the other day with Senator Graves, 

he got very·· emotional about the whole thing because of a 

personal situation of his, but he said, "I ·can tel1 you this: 

We are losing this fight. " He said, "We' re losing the war 

against drugs, and we have to double our effort to win it. " 

And I think he is· right. I thin:k we have to do everything, 

whether it is this or all of the other programs we are talking 

about in the Legislature, or whether we are talking about 

having a society and a workplace that is free of drugs. That 

is the.goal and objective of this bill. 

Now, in my testimony, I address something that I wi 11 

read, because I think it is important. When we reported this 

bill out of Committee in the Assembly, I said -- and Tom Foy 

said that we would address the need for rehabilitation. It 

has not been easy to find a solu.tion to that problem. It is 

easy to talk about rehabilitation, but it is not easy to find 

it. May I read this to you, ~lease? 

As you know, there is considerable interest in 

establishing in this bill a requirement that would force any 
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employer with a drug testing policy to establish a drug 

rehabilitation program. When this bill was released by the 

Assembly Labor Committee, I promised to address the 

rehabilitation issue in follow-up legislation 

Assemblyman Foy. 

and so did 

My inquiries into this issue have shown that there are 

. many complex questions that need to be addressed before 

employers should be required to provide drug rehabilitation " 

benefits in their employee insurance packages under any 

condition. First, if we require private sector employers to 

provide rehabilitation when rehabilitation slots are not 

available, would an employer be subject to civil action if he < 

took disciplinary act ion against a drug abuser without 

providing rehabilitation, or would the employer be forced to 

employ people who are incapable of safely performing their jobs? 

SENATOR LESNIAK: I don't understand that question. 

ASSEMBLYMAN LITTELL: It's not a question. 

SENATOR LESNIAK: It's not? I don't understand the 

statement, then. What are you saying? 

ASSEMBLYMAN LITTELL: I am saying that--

SENATOR LESNIAK: I thought you said, "These are 

questions which have to be answered." 

ASSEMBLYMAN LITTELL: Yes. 

SENATOR LESNIAK: Okay. Well, I don't understand that 

question. Do you want to repeat it? 

ASSEMBLYMAN LITTELL: Okay. First, if we require 

private sector employers to provide rehabi 1 i tat ion when 

rehabilitation slots are not available--

SENATOR LESNIAK: Stop. 

ASSEMBLYMAN LITTELL: Okay. 

SENATOR LESNIAK: I don't understand that. 

ASSEMBLYMAN LITTELL: Okay. If rehabilitation slots 

are not available-- That means if there are not enough places ~ 
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in rehabilitation centers to take care of the people we are 

talking about sending there. 

SENATOR LESNIAK: Who says there are not, and why 

won't the market respond to that? Isn't there a simple-­

ASSEMBLYMAN LITTELL: I didn't say it was a fact, 

Senator; I said it had to be addressed. 

SENATOR LESNIAK: Well, I am answering that -fact, 

Assemblyman. Isn't there a simple answer to that? 

ASSEMBLYMAN LITTELL: There may be; there may be. 

Hear me out, if you would. 

SENATOR LESNIAK: I try to address every issue as you 

raise them. 

ASSEMBLYMAN LITTELL: Well, you have a copy of this. 

We can go back to it. 

SENATOR LESNIAK: No, I pref er to address every issue 

as you raise them, Assemblyman. 

ASSEMBLYMAN LITTELL: It has been estimated that there 

are approximately 150,000 people, many of whom are in the work 

force, in need of drug rehabilitation in New Jersey. Yet, 

there are · less than 9000 in-state drug rehabilitation slots 

available for this population. _ Currently, employer provided 

health insurance programs provide some benefits for employees 

with drug addiction. Many workers suffer from poly-addiction, 

and are treated for drug addiction under their employer's 

heal th coverage for alcohol addiction. Poly-addiction is the 

use of drugs and alcohol together. So-called "creative coding" 

in hospitals also brings some drug addicts under the employer's 

health insurance plan. But the sad truth is that New Jersey 

lacks sufficient drug rehabilitation slots to cover the needs 

of its work force. Drug rehabilitation, therefore, must be 

treated as a supply problem before we can realistically link 

rehabilitation to drug testing. 

Second, what will drug rehabilitation cost New 

Jersey's employers and, more importantly, will the cost be more 

than our medium-sized firms can bear?· 
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SENATOR LESNIAK: Is that a factor? 

ASSEMBLYMAN LITTELL: Is it a factor? 

SENATOR LESNIAK: Don't we have a war out there -- a 

war against drugs? 

ASSEMBLYMAN. T rrrmi:;,r r. · It is something I want to bring 

to your attention tho. L. \vs •. 21 t was a condition, which came up 

in our research. I thought that I~-

SENATOR LESNIAK: See, Assemblyman, my concern-- , 

ASSEMBLYMAN LITTELL: --owed it to you to tell you 

what we have found in our research. 

SENATOR LESNIAK: Assemblyman, my concern -- and it is 

not only with you; it is obviously with Assemblyman Foy as 

well, and· with all of the Assemb1y representatives who voted 

for this bill, regardless of their party affiliation is that 

you passed a bill on drug testing. You spent a lot of time on 

drug testing okay? but what have you done on the 

rehabilitation component? 

ASSEMBLYMAN LITTELL: 

about now. 

That is what I am telling you 

SENATOR LESNIJ\,K: What have you done on it, 
C 

Assemblyman? 

ASSEMBLYMAN LITTI::~L: I am tel 1 ing you right now what 

I have done, Senator. 

SENATOR LESNIAZ: What? 

ASSEMBLYMAN LITTELL: Just be patient. I'm getting to 

it. 

Blue Cross/Blue Shield estimates that the costs of 

alcohol rehabilitation increased fivefold between 1977 and 

1981, from $3 million for 458 clients in 1977, to $15 million 

for 17,958 clients in 1981. 

Now, let me just stop and make a point. The numbers 

might sound staggering, but it went from $6000 per client down 

to less than $900 per client. ~ 

SENATOR LESNIAK: Why? 
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ASSEMBLYMAN LITTELL: Because the supply and demand 

. process caught up with it. I wanted to point out to you that 

although the cost increased substantially, the cost per client 

went down way more, and that was during a period of very high 

inflation in this country. 

With drug rehabilitation a similar pattern of 

increasing costs may emerge. Fortunately, most large employers 

and many employers who conduct drug tests have Employee 

Assistance Programs in place. The New York Times reported on 

March 26, 1987, that over half of the Fortune 500 companies 

have EAPs for their employees. This is roughly the same number 

which have drug testing programs, according to the statistics. 

But what about the smaller employers -- companies with 100 or 

so employees who may need a very limited drug testing 

program? Where will they turn? Will they be able to absorb 

the costs of drug testing and rehabilitation insurance? I 

asked the State Department of Health to compile a list of costs 

for various kinds of drug rehabilitation services. 

to the Department's estimates: 

According 

Employee Assistance Program costs range from $22 to 

$28 per employee per year. This includes evaluation, two or 

three counseling 

and follow-up. 

problems beyond 

sessions, ref err al to treatment as necessary, 

The figure represents assistance for othfr 

drug addiction, but it does not include 

detox if icat ion or extended post-detoxification counseling and 

therapy. 
Inpatient/hospital-based care for drug rehabilitation, 

with a New Jersey DRG rate imposed, will cost roughly $6300. 

Inpatient/private psychiatric care will range from $3000 to 

$30,000. 

Outpatient counseling costs will range from $65 to $75 

per session, usually from four to ten weeks. 

Outpatient follow-up costs vary from $30 to $35 per 

session, with one ·session per week. 
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Outpatient methadone maintenance costs fall in the 

area of $65 for admission to the program and $20 per week for 

treatment. 

Simply put, drug rehabilitation can be expensive on a 

per-employee basis. It will almost certainly lead to increases 

in employer health insurance costs, increases which may be too 

much for some employers to bear without causing cutbacks in 

jobs or increases in the prices of their goods or services. 

To ensure that drug rehabilitation is available for 

al 1 workers who need and deserve it, I wi 11 when we return 

on May 18 be introducing legislation to establish a 

statewide Employee Assistance ·Program. The program would be 

administered by the Department of Heal th on a regional basis 

through hospitals or medical centers, which already exist. The 

program would provid~ evaluation, referral, and limited 

rehabilitation services for employees suffering from drug 

addiction. The services could be funded by a small increase in 

the Temp'.Jrary Disability Benefits contributions of employers 

and employees. An increase of one-eighth of 1% would generate 

more than $9 million per year for the program. State funding 

for community drug programs currently amounts to about $8 

million per year, with an additional $10 million reco.mrnended 

for Fiscal Year 1988 for increased drug enforcement, education, 

and rehabilitation. 

I think that in addition to the $9 million, we should 

consider matching whatever money is raised through that tax, by 

a matching grant from the General Fund of the State Treasury. 

Under the legislation, employers who establish their 

own EAPs, and their employees, could be exempt from 

contributions if their programs met certain standards approved 

by the Department of Health. An appropriation would be used to 

get the program under way, and user fees could be collected to 

offset sudden increases in operating costs. All employees who 

are not covered by an EAP would be eligible. Through such 
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a program, in-state rehabilitation slots would increase, and 

employer costs would be kept at a manageable level. 

solid 

In closing, 

public policy 

let me reiterate that A-2850 represents a 

for dealing with drug testing in New 

Jersey. Policy -makers in Washington and from many state 

capitals have used ti.1is bill as a backbone for drug testing 

legislation in their jurisdictions. Without doubt, it is the 

most comprehensive legislation on drug testing in the nation. 

It provides guarantees for employees and employers, and permits 

testing in accordance with uniform standards and ground rules. 

I urge you to approve this legislation, and thank you for the 

opportunity to speak here before you today. 

SENATOR LESNIAK: Assemblyman, let me commend you for 

your Employee Assistance Program plan. You would not object to 

having this bill amended to be tied into the passage of that 

legislation, I presume? 

ASSEMBLYMAN LITTELL: No, I would not. I am very 

sincere in telling you that I meant what I said. 

SENATOR LESNIAK: The only other problem I guess I 

would have is, are you going to have a resolution introduced 

for this year's budget to cover that? 

ASSEMBLYMAN LITTELL: Well, we would have to do it as 

a supplemental appropriation through the bill we introduce on 

the eighteenth. 

SENATOR LESNIAK: Okay. So, it will be tied in 

through that? 

ASSEMBLYMAN LITTELL: It will be tied in in the 

general appropriation, but it wi 11 be a supplemental. I think 

we can get the support for it, without any doubt. 

SENATOR CARDINALE: Do you have any feel for the, you 

know, with al 1 of the research you have done-- What is the 

percentage of success in the various rehabilitation programs? 

Are they getting any better? What have you been able to learn 

about that? 
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ASSEMBLYMAN LITTELL: Dr. Cardinale, I don't have any 

information like that here with me today, but I am sure we can 

provide it to you. My staff tells me that the Department of 

Heal th will be testifying later. They can probably give you 

that information. 

SENATOR CARDINALE: Thank you. 

SENATOR LESNIAK: Any other questions? 

SENATOR JACKMAN: Mr . Chai rrnan, through you, 1 et me 

compliment Mr. Littell and Torn Foy for your references. There 

is no question in my mind but that you spent a lot of time on 

this bill. I compliment you on it. Of course, there are a few 

things still out there that some people are a little shaky on, 

but I think you are going in the right direction. Hopefully, 

we are going to be able to put everything together and get the 

kind of cooperation I think is important for the efforts of 

everybody in the State. My compliments. 

ASSEMBLYMAN LITTELL: Thank you. 

SENATOR LESNIAK: I am encouraged by the Employee 

Assistance Program. I hope the business community will support 

you on that, and I expect they will. 

ASSEMBLYMAN LITTELL: I think we can work it out. We 

have had cooperation from both the labor unions and employers. 

The NJBIA is here to testify on the bill today. You can 

certainly ask them about it. I know they have some 

reservations about it, but I know they also represent companies 

which already have their own Employee Assistance Programs. If 

they are not going to be charged twice, so they don't have to 

pay for this and pay for the other one-- The reason you can't 

do it in heal th contracts is that some companies have heal th 

benefits that are paid for in full by the company, others have 

benefits which are half paid for by the company and half by the 

employee, and some don't have any at all. So, you really can't 

tie it to that. You have to tie it to some overall broad-based 

program that is available throughout the State. We already 
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have the hospitals and the health centers in place. We already 

have administration in place that can implement the programs. 

We already have poly-addiction, as I outlined in the report, 

which is the use .. of both alcohol and drugs. Some of those 

people are being treated under other programs. 

SENATOR LESNIAK: I think it is a great idea. Are 

there any other questions? (no response) Thank you, 

Assemblyman. 

ASSEMBLYMAN LITTELL: Thank you very much. 

SENATOR LESNIAK: Now, let's see if Dr. Jim Mas tr ich 

is still here. 

DR. JAMES MAST RICH: Good morning. 

SENATOR LESNIAK: Oh. I guess your students will have 

to make up their class some other time. 

DR. MASTRICH: I do have some documents I would 1 ike 

to submit to the Committee. 

SENATOR LESNIAK: Please do. 

DR. MASTRICH: The documents I am submitting-~ One is 

called "The Cost-Impact of Employee Assistance Programs," which 

I co-authored with Bern Beidel, who runs the New Jersey State 

Police Employee Assistance Program, and who is the Chairman of 

the New Jersey Occupational Advisory Committee. The other is a 

paper I presented to the National Association of Manufacturers, 

entitled "EAPs and the Wellness Concept: The Interface of EAPs 

and Drug Testing." I think you will find them both helpful. 

I think I will first just mention my credentials, so 

you will understand the basis on which I am speaking. I am a 

licensed psychologist in New Jersey. I hold certifications as 

a substance abuse counselor and as an alcoholism counselor. I 

am a member of the New Jersey Occupational Advisory Committee 

under the Division of Alcoholism, and I coordinate the Employee 

Assistance Program Services for the University of Medicine and 

Dentistry of New Jersey. 
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I was thinking originally that the impact of drug and 

alcohol ~buse on business and industry was well agreed upon and 

documented, but what I have heard so far suggests that maybe I 

need to say a couple of things about that. 

Briefly, a ,.,,.,,,.,,,.... ~f things. Thirty billion dollars 

per year has been aLtr1u~Led to lost productivity due to 

chemical dependency. That is a 300% increase since the early , 

1970s. Compared to other workers, chemically dependent 

employees show significantly more sickness absenteeism. When 

they are absent, they are absent longer. They generate more 

sickness payment costs, and there are significantly more · -cc, 

accidents on and off the job, as compared to other employees. 

This translates to increased heal th insurance costs. 

The National Institute of Alcohol Abuse and Alcohol ism 

estimated that 12% of all health expenditures are related to -<::_ 

alcohol and drugs. Thirty percent of all hospital admissions 

are people suffering from complications due to chemical 

dependency. Twenty million Americans live in a family where 

one of the members is addicted to some alcohol or drug. 

My comments from here on in focus exclusively on 

Employee Assistance Programs. It has been clear to me so far 

from what I have heard, that. there are some misconceptions and 

general information about EAPs that warrant me to perhaps give 

a brief historical perspGctive, so we have a foundation of what 

they are. 

In a nutshell, bac:~ in the '40s, due to a variety of 

circumstances, including mi 1 i tary personnel returning to the 

labor force, business and industry felt compel led to address _., 

the problem of drug abuse in the workplace. The drug of choice 

which was prevalent was alcohol. They addressed the problem by 

developing occupationsl alcoholism programs, which were the 

forerunners of Employee Assistance Programs. Companies which 

developed these programs early on were duPont and Eastman 

Kodak, for instance. 
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Briefly stated, these occupational alcoholism programs 

were helpful, but they didn't maximize their effectiveness 

because of two things: Number one, in these programs, 

supervisors were trained to diagnose employees who had an 

alcohol problem so, as a result, we had many false positives 

showing up -- people who were accused who were, in fact, · not 

alcoholics. The second problem was, the activity resembled a 

witch hunt, and many people who did have chemical dependency 

problems went underground. They learned to hide better. 

As part of the effort to improve the effectiveness of 

occupational alcoholism programs, the Employee Assistance 

Program was developed. I will briefly define what it •is. It 

is both an employee resource and a management tool. EAPs are 

prepaid, confidential assessment and referral services for 

cqmpany employees and their immediate family members. EAPs are 

not treatment; they are not treatment. They perhaps are a 

route to treatment, but they do not treat themselves. EAPs are 

free resources for employees, and are places to get help or 

assistance with any kind of a problem they may have. 

Good Employee Assistance Programs are staffed by 

experienced professionals in some mental health discipline, who 

are also specialists in the diagnosis and treatment of chemical 

dependency. I am talking about alcohol and drugs. Typical 

EAPs off er a time-1 imi ted number of sessions to either help 

solve a problem or to serve as a bridge for whatever services 

are necessary· to address the problem, be it a job problem, a 

legal problem, a medical problem, a financial problem, or a 

chemical dependency problem. 

EAPs were developed specifically to reach the 

chemically dependent employee. Where the witch hunt men ta 1 i ty 

of the old occupational alcoholism program pushed chemically 

dependent employees into hiding, the EAP more effectively 

reaches them by offering professional assistance for a broad 

brush of problems beyond drugs and al6ohol. 
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How does ari Employee Assistance Program work? Very 

simply. Let's look at the referral process. There are usually 

five main routes of getting to an EAP -- of accessing an EAP. ·sc 

one is a self referral; a person just shows up. One is a 

family referral. The third is a union steward referral-. All 

of those are generally what we would call self referrals. 

Management referral~ have to do with the next two. One is, the. 

medical department, as a result of a physical or a drug test, 

may refer an employee to an Employee Assistance Program. My 

position, and the position of many practitioners in EAPs, feel 

that if there is a drug program in existence, a positive test 

result should mandate an automatic ref err al to EAP. The last 

route of access to EAP is a supervisory or management 

referral. Supervisors are trained by Employee Assistance 

Program persorinel to refer around job performance issues. When 

supervi~ors effectively refer around job performance issues, we 

find people who are chemically dependent, and we get them to 

whatever treatment is necessary. Again, I want to emphasize 

the position that a positive drug test should entail an 

automatic referral to an Employee Assistance Program. 

Even if the employee does not present a chemical 

dependency problem -- for instance, if he came around a marital 

issue the employee assistance counselor is trained to be 

aware of chemical dependencies' problems, and intervene. 

Another way EAP reaches chemically dependent employees, is that 

he or she is forced to address the drug or alcohol problem only 

because the spouse came to the EAP for help. So, EAPs ought to 

extend to family members. 

Further, EAPs reach chemically dependent employees by 

recognizing that drugs and alcohol are not the only problems 

that negatively affect job performance. Many other life 

stressers affect work and also may lead to chemical dependency 

problems, and chemical use as a means of coping. EA.P is a 

prevention tool used to address al 1 of these 1 if e stressers. 
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There is a question, I think, that is relevant, given the bill 

in question, which is, are EAPs viable for all companies? I 

take the position that they are. Basically, there are three 

options: 

Number one, a company may choose to hire an EAP 

counselor as one of its own employees to develop their own EAP 

program. This, however, may be cost-prohibitive due to the 

size of the company. 

Number two, a company may decide to contract with an 

external provider of EAP services for an EAP program. The 

typical cost, in my experience, ranges between $18 and $28 per 

employee per year. This includes all of the counseling 

assessment referral counseling for the employee and immediate 

family members -- supervisors' training, employer orientations, 

and unlimited supervise~ consultation to the EAP to help around 

job performance issues: 

The third possibility has to do with smaller companies 

-- the question of can they afford it? A group of companies 

may opt for a consortium model Employee Assistance Program. 

Thes.e companies may share either a common geographic area, 1 ike 

an industrial park, or perhaps a common similar business or 

industry, like hotels, manufacturing, restaurants, offices, 

etc. In a consortium EAP arrangement, al 1 of the companies 

share the costs for t~e Employee Assistance Program, and 

receive the same full range of benefits that a large company 

would get, probably at a cheaper rate because they are al 1 

pooling their resources. Again, as was just mentioned by the 

Assemblyman, the prevalence of EAPs is growing. Clearly, well 

over 50% of Fortune 500 companies have them. That is 

well-documented. 

So, I told you what EAPs cost, in terms of having 

one. The next question is-- Well, if you have an EAP, you 

know you are going to end up treating people, so what does 

treatment cost? I would like to differentiate four models of 

treatment for chemically dependent employees: 
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EAPs may assess and refer chemically dependent 

employees to: 1) Typically inpatient treatment programs. 

That has been the traditional route. These programs last 28 

days, and the av~rage is between $6000 and $9000 per employee 

for those 28 days, plus the cost of detox, which could be maybe 

$1400 -- maybe up, to $1400,. The next, which is an emerging 

trend in treatment of chemically dependent employees, is called 

an intensive outpatient program. These programs allow the 

employee to stay connected with his family, stay on the job, 

yet as so6n as the person is off work, approximately four 

nights a week, attend an intensive counseling program, usually 

from about six o'clock to ten o'clock at night. It allows the 

employee who is able to maintain himself out in the community 

to still stay working and still stay with his fam_ily. These 

programs gener~lly. last between six to ten weeks of the 

intensive counseling, with some extended services afterwards. 

Their cost is between $1800 and $2500. So, obviously there is 

a need to differentiate between who needs inpatient treatment 

and who can handle intensive outpatient treatment. 

change what the cost is. 

That will 

The next is just regular outpatient psychotherapy as 

done by a social worker or a psychologist, if the given 

chemically dependent employee is capable of handling that kind 

of treatment. Usually that occurs once or twice a week, and 

wi 11 probably last for a minimum of six months, at a cost 

probably between $50 and $70 an hour. If you look at over six 

months, it adds up to about $1500. 

And the last is detox. The average cost I have 

experienced is about $1400. But, I want to emphasize that 

detox is not treatment. In the bill, it looks like it is, but 

detox is not treatment. It may be a part of treatment, but if 

we just detox people, we are just drying them out. When we 

·send them out again, we are going to see them back again. It 

is not treatment; it is part of treatment. It usually lasts 

about five days. 
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The next question is, all right, do EAPs work? Do 

EAPs work in their· assessment and referral, and does the 

treatment that people get stick? Does it work? Are they 

cost-effective? I will answer this in two parts, one to look 

at treatment success, and the other to look at, are they 

cost-effective? 

In 30 seconds, I am going to say the results of four 

siudies that took a look at chemically dependent employees 

ref erred for treatment through Employee Assistance Programs. 

These are generally the results. I will just run through them 

very quickly. After treatment -- we' re talking a year or so 

after treatment, and in some cases two years after treatment -­

there was less absenteeism, less disciplines, less grievances, 

less on-the-job accidents, less visits to medical. One study 

report showed an 80% improvement in job performance along 

several dimensions. Another study reported an 86% improvement 

in job performance. That same study also calculated costs ~­

estimated· costs to replace a chemically dependent employee, 

if he needed to be fired, or if they lost him for some reasoTu. 

It seemed to add up to approximately $2100 per employee lost, 

either by firing, or death, or leaving for whatever the reason. 

The last thing I will just mention is, there was.a 75% 

abstinence rate reported in terms of chemical use after 

treatment -- we' re talking about a year later -- and an 81 % 

satisfactory job performance rate after treatment. These 

numbers · suggest that EAPs work, and that treatment works. But 

the question is, is it worth it financially? 

So, )et' s look at cost-effectiveness. I will give you 

some very general information about a couple of other studies 

that looked at the cost benefit derived from treatment. First 

of all, all the documented success rates of treatment suggest 

that getting healthy people back on the job is, in itself, a 

cost savings. Number one, generally there is a significant 

decrease in the amount paid in Workers' Comp, and number two--
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Well, I will· cite a study. One study compared the use of 

medical benefits of chemically dependent employees and family 

members one year before treatment and five years after 

treatment. The results found that five years after treatment, 

the employee and hi~ '--~,· family had a net reduction in 

health care utilization, as compared to a control group of. 

non-chemically dependent people, and that the reduction of cost 

for the addicted employee and the family eventually was the 

same, or even less, than the normal population. We're talking 

five years after treatment. 

Some specific examples: The average monthly inpatient 

costs at a general hospital before treatment-- The alcoholic, 

the drug abuser, and his or her family had incredibly higher 

rates of inpatient costs, as opposed to the general 

population. Remember, 30% of all hospital admissions are 

chemical related. Five years later, · there was a net decrease 

in admissions. 

Taking a look at the average medical care costs per 

individual,- Again, a dramatic difference before and after 

treatment. These people used an incredible amount of money for 

medical care. 

reduction in 

After treatment, 

costs and, ir.. 

there was again a significant 

fact, family members of the 
I 

chemically dependent employee were actually using medical 

treatment less than the control group. That goes on, but that 

sort of thing -- that trend -- continues. 

A couple of othe~ things to mention in terms of 

treatment cost savings just taking a look at the use of health 

care services before and after treatment-- This comes from 

another study. Of the ir..dividuals who came to. EAPs for 

chemical dependency problems, 31 % had medical hospitalizations 

before treatment. After treatment, only 11% did. While 20% of 

them before treatment had emergency room use, only 8% did after 

treatment. · In terms of alcohol and drug dependency-related 

problems before and after treatment, 42% of the folks who came 

48 

• c 

l 
I 
l 



to Employee Assistance Programs and who were referred for 

treatment used drugs and alcohol at work before treatment, and 

only 7% afterward. We are talking about a year afterward. 

Before treatment, these people had an average of 17 days absent 

per year due to illness, while only 6-1/2 days absent after 

treatment. 

The last thing to mention in terms of problems before 

and after treatment is, there was a significant decrease in the 

number of days that the chemically dependent employee's spouse 

missed his or her work, and the children missed school, and 

that the family sought counseling. A dramatic difference after 

treatment. The conclusion here is that EAPs and treatment 

work. There is a high success rate and, as a result, there is 

an obvious humanitarian benefit to having an EAP and 

treatment. Research suggests that they are cost-effective and, 

therefore, a benefit to both the public and private employee 

and employer. 

In summary, I would 1 ike to make a couple of 

statements particular to the bill in question. Number one, it 

strikes me as curious that alcohol is not included in this bill 

as an issue. It is a huge problem, and one that we don't talk 

about. It is as if it is okay. Alcohol is a drug. It just so 

happens it is legal. It may still affect job performance, but 

it is not mentioned in this bill. 

Number two, I want to point out that Employee 

Assistance Programs are not staffed by medical personnel, as it 

says in the bill. GPs, psychiatrists--

SENATOR LESNIAK: I.' m sorry, could you please repeat 

that? 

DR. MASTRICH: Yes, sir. Employee Assistance Programs 

are not staffed by medical personnel. 

SENATOR LESNIAK: As? 

DR. MASTRICH: As? 

SENATOR LESNIAK: As it--
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DR. MASTRICH: As they currently exist. 

SENATOR LESNIAK: You said something about this bill. 

DR. MASTRICH: Yes. 

SENATOR LESNIAK: You referred to the bill. 

DR. MASTRICH: Oh, as referred to in the bill. 

MR. DAVIS (Committee Aide): He said the bill says 

they are staffed by medical personnel, and he is saying that is 

not the case. 

SENATOR LESNIAK: Where is that? (referring to the 

bill) 

MR. DAVIS: "'Employee Assistance Program' means a 

program of therapy, counseling and rehabilitation in which 

medical personnel, provided by the employer or through 

referrals by the employer, counsel and treat persons affected 

by substance abuse problems and evaluate their progress - in 

recovering from or controlling those problems." That's page 2, 

section h. 

SENATOR LESNIAK: Also, "'Medical personnel' means any 

medical practitioner, therapist, .or counselor authorized by the 

Commissioner of Health to administer," etc., etc. 

DR. MASTRICH: Let me spell out my point a little bit 

more. GPs, psychiatrists-- I am a licensed psychologist. 

Clearly, many people who are trained as I, are not necessarily 

trained or prepared to deal effectively with drug and alcohol 

issues. They do not get trained generally. 

SENATOR LESNIAK: There would/ be, I guess, a separate 

licensing procedure in the Department of Health. 

DR. MASTRICH: I will get to that as well. Generally, 

people who work in Employee Assistance Programs have mental 

heal th training; usually at least a master's in psycho logy, 

social work, or rehab counseling. Just about always, they have 

specialized training in chemical dependency issues, in the ~ 

diagnosis and treatment of chemical dependency. Often, these 

people Employee Assistance Program people hold 
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certifications as alcoholism counselors or substance abuse 

counselors. I think we need to build that in here. 

Eventually, Employee Assistance Program personnel will 

hold a certification as EAP professionals. Through the 

Association of Labor, Management, Administrators, and 

Consultants on Alcoholism, there is currently a certification 

process taking place. The first administration of a test for 

EAP certification is going to occur in May. That is the first 

standardization of people who work in EAPs, in addition to the 

drug and alcohol credentials. 

My next point in relation to the bill is, Employee 

Assistance Programs do not do treatment. Now, while there are 

some exceptions, generally EAPs do not do treatment. We do 

assessment and referral for appropriate services. 

The next is, EAPs do not do drug testing. This is 

crucial; this is absolutely crucial. It is necessary to 

separate out any drug testing from EAPs, because we need to 

eliminate the conflict between being a helpful source and being 

a source of discipline. You need to be mindful of the fact 

that, ,in my experience, and in the experience of many EAP 

professionals, the vast majority of the people we see are self 

referred; about 80% in my experience -- and we deal with about 

30,000 employees are self referred, many for chemical 

dependency problems, many because the spouse came and got them 

in to deal with their drug problem, and many because an 

employer referred them due to a job performance problem. 

SENATOR LESNIAK: Can you distinguish between the 

effectiveness of a program based on self referred or a 

mandatory referral? 

DR. MASTRICH: Yeah. Basically, there is little or no 

difference between self referrals and supervisor referrals in 

terms of the success rate. Some of the documents I gave you 

will be clear about that. 
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I want to also make the point that a positive drug 

screening, at least the first time it occurs for a given 

employee, ought to require an automatic--

SENATOR CARDINALE: . Excuse me. Let me ask you to 

clarify that last answer. I think perhaps I didn't understand 

it fully. I think you answered "supervised or self referred." 

DR. MASTRICH: Yes. 

SENATOR CARDINALE: I think the Chairman's question 

was-- Let me rephrase it. 

SENATOR LESNIAK: I think he used supervised as 

meaning mandatory, that they had to go to it for some reason or 

another. 

DR. MASTRICH: Correct. 

SENATOR CARDINALE: So, someone is tested who has been 

a secret drug user--

DR. MASTRICH: No, no, we are not talking testing 

here. The Senator asked, "Is there a difference in success 

rates between individuals who come on 

in 

their 

some 

own self 

told by referred and individuals who are way 

management to come?" 

SENATOR LESNIAK: Or in some way had to, whether it 

be-- It could be because of a drunk driving violation, or 

whatever--

DR. MASTRICH: Yeah. Oftentimes, it is some sort of-­

SENATOR LESNIAK: Maybe criminal probation. 

DR. MASTRICH: Okay. Typically, those folks do much 

worse. Those folks who are legally mandated do much worse. 

SENATOR LESNIAK: Oh, well, that was my question. 

SENATOR CARDINALE: That was his question, and I--

DR. MASTRICH: Well, I want to differentiate between 

management referral and legal mandate. There is a significant 

difference with those who come because the courts mandate it. 

Basically, they don't do as well as those who are self referred. 
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SENATOR LESNIAK: Well, what if they were mandated 

because of their employment, because they tested positive? 

DR. MASTRICH: Then they do much better than if the 

court refers them. Then there is essentially no difference 

between.them and the self referrals. 

SENATOR LESNIAK: The employment nexus rather than the 

criminal nexus makes the significant difference. 

DR. MASTRICH: Yeah, both have reasonably high success 

rates of -- you know, 75%, 80% success rates. Okay? 

SENATOR CARDINALE: Yes, thank you. 

DR. MASTRICH: Sure. The next point is that a 

positive drug screening, at least the first time someone shows 

positive -- that individual shows positive on a drug test -­

should entai 1 an automatic ref err al to EAP. I think it is 

crucial, crucial. Build it right in. We are not going to send 

people out who are going to end up being hired by someone else, 

which ties into the next -- the second and last point -- that I 

want to make. 

If we require pu0lic employers to have-- If we 

,require them if they do drug testing to have some sort of 

referral process for treatment, I suggest that the same be done 

for the private sector. There is a question of, should 

government interfere? I think it is beyond that. If 

government feels the need to regulate if you are · going to do 

drug testing, well, let's round out t.he picture. If you are 

doing drug testing -- public or private sector -- it ought to 

be done in a way that is helpful to society at large. 

SENATOR LESNIAK: Do you have any idea of the cost of 

such a program? I am not talking about the bottom 1 ine net 

cost after you net out the benefits, but the up-front costs. 

DR. MASTRICH: Of a drug testing program, or an EAP 

program? 

SENATOR LESNIAK: If, for instance, this bill were in 

effect with a mandatory referral, do you have any idea-- I did 
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some quick figures on Assemblyman Littell' s $18 million, and I 

guess we are talking about anywhere between 2000 and 6000 

people in the State of New Jersey who would be covered by an 

$18 million progr~m. 

DR. MAS TRI CH· ~~fo 7 7 I am not quite sure where I am in 

relationship to havin':l t..I.c State of New Jersey set up an 

Employee Assistance Program available for private sector 

employees. I am not saying that is good or bad. 

SENATOR LESNIAK: That wasn't the question. Do you 

have any idea about how many workers -- and we' re really only 

talking about drugs-- We all understand on this Committee that 

alcohol is probably a bigger problem, and that there are other 

problems, but we can't solve all the problems of society. This 

problem happens to be one that we feel especially with 

cocaine is growing in maqni tude and reaching our younger 

people, and we want to try to attack it on all levels. 

With regard to drug use, excluding alcohol, do you 

have any idea of how many people would be referred under such a 

program? 

DR. 

statistics 

MASTRICH: 

that are 

Well, 

tossed 

first of 

around, 

all, 

that 

the 

are 

general 

fairly 

conservative, say that 8% of the working population in the 

United States--

SENATOR LESNIAK: Eight percent? 

DR. MASTRICH: Eight to ten percent of the working 

population has some sort of chemical dependency problem. 

Typically, it is poly-addiction -- drugs and some booze. So, 

there is the number right there. You know the number of people 

in the State who are employed. 

SENATOR LESNIAK: Does that include people ,who just 

have alcohol problems? 

DR. MASTRICH: Typica.lly, you don't find those folks 

so much. These days, the alcoholic who is only an alcoholic is 
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a rare bird. Usually, at this point, he is getting to be older 

and older, because the younger the population--

SENATOR LESNIAK: . He's talking about us. (laughter) 

SENATOR JACKMAN:' What did he say? 

SENATOR LESNIAK: About 8% to 10% of the working 

population. 

SENATOR JACKMAN: Young lawyers? Who are you talking 

about? 

SENATOR LESNIAK: You can't call me a young lawyer any 

more. 

SENATOR JACKMAN: Why not? You are young. Well, I'm 

71, so you've got to be young. 

SENATOR LESNIAK: Go ahead, I'm sorry. 

DR. MASTRICH: If we're talking about 8% to 10% of the 

working population hav~ng a chemical dependency problem, what 

EAPs try to do-- Every year, a good functioning EAP tries to 

reach about 7% of the employees. Okay? That is a lot of 

folks. The numbers• I gave you earlier-- I wanted to suggest 

that EAPs can be affordable for both large and small employers, 

and that treatment does work, and that there are some real 

suggestions for return on the dollars spent. 

The last point I want to make -- wel 1, the second to 

last point; I talk a lot -- is that the bi 11 refers to the 

Advisory Cammi ttee on Employee Drug Testing. I would suggest 

that an Employee Assistance Program professional also be a 

regular member of that committee. 

Last, but not least, I think we need to remember that 

addiction is a disease. It doesn't just go away. As I read 

the bill now, if somebody in the private sector tests positive 

for drugs, and there is not encouragement as there is for the 

public sector to treat the person, well, what you fire, I might 

hire, and I might have to fire him, and somebody else will hire 

him, and we all bear the cost of that. 
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SENATOR LESNIAK: Are there any questions from the 

Cammi ttee? ( no response) Doctor, I want to thank you very 

much for testifying. It was very informative. 

The Department of Health, Dr. Jack Rutledge, Deputy 
<' 

Commissioner. 

DEPUTY COMM. JOHN H. 

morning. I would like to thank you 

testifying today. My name is Dr. Jack 

Commissioner of the Health Department 

R U T L E 

for the 

Rutledge. 

for the 

D GE: Good 

privilege of 

I am Deputy 

public health 

sector. Included in my responsibilities are: the Division of 

Narcotics and Drug Abuse, the Division of Alcoholism, and the 

Division of Occupational Environmental Health, as well as 

several others. 

I would 1 ike to commend the sponsors of the bills 

today, because it is obvious they do understand that if we are 

going to be testing, we must have some uniform standards and 

some procedures, and we must guarantee protection for the 

employees who are being tested. We have no basic objections to 

what has been proposed, but want to add some comments and 

suggestions we think might help to clarify the bill. I will be 

submitting written testimony to you summarizing these concerns 

we have. 

First of al 1 is our concern that any type of drug 

testing program should be aimed at rehabilitation, not firing, 

not retaliation, not punishing any of the employees. 

SENATOR LESNIAK: Any -- with the emphasis on the any? 

DEPUTY COMMISSIONER RUTLEDGE: Yes. Drug testing in 

the workplace, as you mentioned earlier, should be based on 

reasonable suspicion, or for cause; that is, based on the 

performance evaluation of the employee. 

SENATOR LESNIAK: What about high-risk jobs, though? 

DEPUTY COM.~ISSIONER RUTLEDGE: I don't believe that is 

addressed in this bill. That is addressed in the police and 

firemen bill. There may be some high-risk jobs that would be 

an exception to that. But, as a basic--
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SENATOR LESNIAK: It is addressed in this bill. 

DEPUTY COMMISSIONER RUTLEDGE: As a basic principle, 

our view is that any type of drug testing should be for cause. 

That means that the concept is that the worker's performance 

should be evaluated. If the performance shows there is a 

problem, such as abs2nteeism, such as any type of drunken 

driving record, etc., then it is reasonable cause to do some 

type of drug testing. 

SENATOR LESNIAK: Doctor, are you from southern -New 

Jersey? (referring to witness' southern accent) 

DEPUTY CO?/lMISSIONER RUTLEDGE: Very, although it is 

wearing off. 

The third concern we have is confidentiality. I think 

we all share this, and it is mentioned in the bill. Our 

concern is that when drug testing is taking place, the results 

of that drug testing should be very confidential. They should 

be available to the individual employee; they should be 

available to the physician at the plant. The thing that should 

be told to the supervisor of the employee is not that the 

employee was found to have a positive drug screen, but that in 

the physician's opinion, that employee is temporarily disabled, 

so that only the physician, only the Employee Assistance 

Program personnel, and the individual employee would know 

exactly what was found in the screen, what type of drug, etc. 

It is legitimate for the physician to tell the supervisor that 

the employee •is temporarily disabled, and that he recommends 

some type of Employee Assistance Plan. 

The fourth concern we have and it is addressed· in 

the bill, and we were very glad to see that -- is the signed 

consent form. Our concern is that if there is going to be any 

type of drug testing, an employee ought to know what his 

responsibility is, what the responsibilities of the employer 

are, what the protocol will be, and it must be a truly informed 

consent. I was very pleased to see that this written informed 

57 



consent is incorporated into the bill, because we think it is 

very important that an employee know what is going to be taking 

place, so he or she is not taken by surprise. 

A fifth concern: we have and it has been addressed 

numerous times today -- is that any type of drug testing, or 

any type of di sabi 1 i ty, should be tied in to an Employee 

Assistance Plan. This truly does make the reason for 

screening, rehabi 1 i tat ion. One of the things we have seen is 

that if an employee is just fired outright for any type of drug 

screening, etc., this many times is turning that employee from 

an employed working person with a possible minor drug problem, 

to a street addict. We should do anything we can in society to 

prevent that. That means that when we find someone who is in 

the early stage of a disability, we should provide the Employee 

Assistance Plan for th~m, and aim it at rehabilitation, trying 

to continue to make that person a functioning employee in 

society. 

One other concern-- See, I am being brief today. One 

other concern is the laboratory costs. The State lab does not 

guarantee any type of chain of custody, and in most of these 

cases, the chain of custody may be very important; that is, if 

there is any type of legal action brought by the employer, 

etc. So, any type of testing for this will probably have to go 

to private labs which the State currently oversees, certifies, 

etc. But, any type of drug testing program will incur the cost 

of that chain of custody, and that means guaranteeing that the 

urine that that person provides that someone saw him provide 

it, and that there was chain of custody al 1 the way to the 

lab. That can be very expensive. That is not a cost the 

Health Department will incur, obviously, but it is a societal 

cost, and one that we need to be aware of. 

That concludes my remarks. We will be having written 

remarks and some minor suggestions and amendments turned in to 

you. 
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SENATOR LESNIAK: Doctor, I would just ask you to . do 

one thing, if you can. Could you communicate and work with the 

Department of Labor and the Department of Cornm~rce to develop 

some estimates with regard to-how much the actual cost would be 

if_we instituted a mandatory Employee Assistance Program on the 

private sector, as is currently under this legislation in the 

public sector? I think we al 1 know that the cost to society 

would be a benefit, but, nevertheless, there is the initial 

outlay that someone is going to have to pay for. 

DEPUTY COMMISSIONER RUTLEDGE: I will be glad to' We 

will get back to you in writing on that. 

SENATOR LESNIAK: Thank you. Questions? 

SENATOR CARDINALE: I have a quest ion. You heard the 

testimony of the last witness. Would you concur that there is 

essentially very little difference between a self referral and 

a supervised referral in a non-criminal type of situation? 

DEPUTY COMMISSIONER RUTLEDGE: I have not personally 

seen the studies on that, and my expertise is not in that. 

From talking to the people in our program, again, I do concur, 

the worse results are those that are legally mandated. We have 

seen somewhat better results on those who are self ref erred, 

rather than supervisor or management referred, but not nearly 

the difference as between legally mandated referrals and the 

other two categories. The best we have seen have been the self 

referrals. 

SENATOR CARDINALE: What happens -- I think his figure 

was about 80% -- where the program is successful, and they 

remain drug free a year later, essentially-- What happens to 

the other 20%? Are they helped, or are they not helped at all 

by the program? 

DEPUTY COMMISSIONER RUTLEDGE: Many of them, and this 

is something we have seen in the substance abuse area-­

of them, the first time, may not be helped substantially. 

Many 

If 

nothing else, it may be a temporary relief. You know, they may 
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get off of the substance fc;r a while, but they may have to go 

back into the program subsequently. With adequate follow-up 

not just an ihitial inpatient or outpatient and nb follow-up 

but with adequate follow-up, many of them can be helped. There 

is still going. to PP :::i rn:~rcentage, though, that have the 

problem. Frequently, 1..i.'i::t"; ~:ire the ones who ultimately we see 

falling out of the workplace ~nd actually going on the streets, 

unemployment, etc. 

SENATOR CARDINALE: Thank you. 

SENATOR LESNIAK: Thank you, Doctor. 

DEPUTY COMMISSIONER RUTLEDGE: Thank 

appreciate it. 

you. I 

SENATOR LESNIAK: Sheree Rheinhardt, . Assistant 

Director, Division of Criminal Justice. 

isn't here himself. She's much better. 

I am surprised Cary 

SENATOR JACKMAN: You better believe it. 

S H E R E E · R H E I N H A R D T, E S Q. : I am not an 

Assistant Director. 

Attorney General. 

You just promoted 'me. 

SENATOR LESNIAK: Oh. 

I am a Deputy 

SENATOR JACKMAN_:. You are an Attorney General? 

SENATOR LESNIAl:: So::ne day. 

MS. RHEINHARDT: A Deputy Attorney General. 

• < 

SENATOR JACKMJ-..N: · You look better than he does, so ;,t, 

don't even worry about it. 

SENATOR LESNIAK: Yeah, but so do you look better than 

he does. Ms. Rheinhardt, you will be an Assistant Director. 

MS. RHEINHAR!::>T: Okay, I will start with Senate Bill -<-

2565. The Attorney General opposes this bill--

SENATOR. LESNIAK: Oh, do you hear that, Senator 

O'Connor? 

SENATOR O'CONNOR: I 1 I;1 listening. 

SENATOR JACKMAN: Whose bill? Is that yours? (no 

response) 
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MS. RHEINHARDT: (continuing) --because it is 

directly contrary to the guidelines which the Attorney General 

issued. 

SENATOR O'CONNOR: I'll tell you right now, I am 

willing to embrace the guidelines in that bill. 

MS. RHEINHARDT: Okay. The Attorney General is 

currently writing a legislative initiative, which he would 

like--

SENATOR JACKMAN: You're going to embrace them? 

SENATOR O'CONNOR: Yeah, you know--

SENATOR JACKMAN: You get me a little worried when you 
start embracing one another. 

MS. RHEINHARDT: He is currently drafting a 

legislative initiative, which he would like to· be introduced, 

which would implement the guidelines just follow the 

guidelines point by point, as--

SENATOR O'CONNOR: Okay. Well, we can help him out in 

that respect. 

MS. RHEINhARDT: That was the basis of his opposition 

to S-2565. It is really the same for Senate Bill 2826. It is 

also applicable to law enforcement officers and contrary to the 

guidelines in specific areas. Because he is going to be 

writing a legislative initiative, he would like to oppose that 

bill, but submit something else. Essentially, S-2826 does not 

establish any specific standards, and the guidelines do. 

· Since Assembly Bill 2850 does not directly affect law 

enforcement 

respect to 

this area 

legislative 

interests, the Attorney General is neutral with 

it. Nonetheless, he believes that regulation in 

is extremely important, to wit he is drafting a 

initiative for law enforcement offices in 

particular. We would like to work with the sponsor; however, 

to suggest certain amendments on 2850, you know, upon reading 

it, technical problems with the bill. 

That's really it. 
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SENATOR JACKMAN: Hasn't the Attorney General been in 

consultation with the sponsors of these bills before? 

MS. RHEINHARDT: I don't believe he has been in 

consul tat ion with Senator O'Connor on S-2865, or with Senator 

Bassano on S-2826. 

SENATOR JACKMAN: What about Bob Littell's bill, 

A-2850? 

MS. RHEINHARDT: With A-2850, he has worked with-­

SENATOR JACKMAN: I thought he had input into that 

bill, didn't he? 

MS. RHEINHARDT: Yes, he did, but there are still 

suggested amendments which the Attorney General would like to 

make and work with the sponsor. 

SENATOR JACKMAN: Okay, thank you. 

MS. RHEINHARDT: You're welcome. 

SENATOR JACKMAN: Are there any questions? Doctor? 

SENATOR CARDINALE: Yes. With respect to the March 

26, 1987 decision -- the Appellate Division decision which was 

referred to earlier-~ is that going to be appealed? 

MS. RHEINHARDT: I am not aware of whether that is 

going to be appealed or not. I am assuming that it wi 11 be. 

However, if you note that opinion, it cited the Attorney 

General's guidelines with approval. The standards in that 

opinion are identical to the standards set forth in the 

guidelines, which is individualized reasonable suspicion. But 

I assume that that wi 11 probably be appealed to the Supreme 

Court. But, since I am not on the case, I cannot tell you for 

certain. 

SENATOR LESNIAK: Did you resolve the differences on 

the O'Connor bill? 

SENATOR JACKMAN: 

embraced. Yeah, it's all set. 

Yeah, they are going to be 

SENATOR LESNIAK: 

support the bill? 

Will the Attorney General then 
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SENATOR O'CONNOR: He wants to draft his own 

legislative initiative. 

SENATOR LESNIAK: 

that. 

Well, we know he always wants to do 

SENATOR O'CONNOR: I told him we could help him out. 

SENATOR LESNIAK: Okay. Thank you very much. 

Do we have another department here? Oh, yes, Henry 

Maurer, Department of Personnel. 

H E N R Y M A U R E R: Good morning. My name is Henry 

Maurer. I am Legislative Liaison for the Department of 

Personnel, formerly the Department of Civil Service, for those 

who remember the name for the past 78 years. 

We previously submitted comments on A-2850, when that 

bi 11 was before the Assembly Labor Committee. The Committee 

Substitute which was subsequently released by that Committee 

did address some of the concerns we expressed. However, the 

bill which is now before your Committee remains problematic in 

one key area. That is section 3. g. ( 1) of the bill, which 

requires a public employer, but not a private employer, to 

grant a leave of absence to any employee whose samples shows 

the presence of an illegal drug. 

Now, the State of New Jersey, as well as local 

governments operating under Title llA, are authorized to grant 

leaves of absence to employees for val id reasons, including 

treatment of physical illness, mental illness, and alcohol and 

drug abuse. However, the public employer's abi 1 i ty to leave 

open a position, and the length of time that position is left 

open, are limited by the particular agency's needs to provide 

public services. 

While we understand the intent of the bill to 

emphasize treatment and rehabi 1 i tat ion, this must be balanced 

against the public employer's responsibility to maintain 

governmental functions. Further, inappropriate measures 

against employees are subject to appeal in the merit system. 
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If there is a determination to deny a leave. of absence, that 

.can be challenged by an employee. 

SENATOR LESNIAK: On what grounds? 

MR. MAURER: As an abuse of discretion. We have those 
-

appeals all the time. 

SENATOR LESNIAK: What type of discretion do you think 

the public employer should have? 

MR. MAURER: Well, I think the public employer does 

have the right to look at the past performance and disciplinary 

record of the employee. 

SENATOR LESNIAK: We are not talking about job 

performance here; we are talking about a positive test for 

drugs. 

MR. MAURER: Well, that's true, but the way the bill 

is worded right now, if you test positive for drugs-­

SENATOR LESNIAK: Yes? 

MR. MAURER: --you shall be granted a leave of absence. 

SENATOR LESNIAK: What is your objection to that? 

MR. MAURER: I'm saying that that gives more favored 

treatment to people who abuse drugs than people who have other 

problems which may need a leave of absence. 

SENATOR LESNIAK: How is that related to that person's 

job performance? 

MR. MAURER: How is what related? 

SENATOR LESNIAK: The use of drugs. Do you want to 

just'be able to fire someone? Is that what you're saying? 

MR. MAURER: No, absolutely not. 

SENATOR LESNIAK: Okay. When do you want to be able 

to fire? If their job performance-- Forget about th.eir job 

performance. They take a test; you give them a test, and they 

come up positive. 

MR. MAURER: Right. 

SENATOR LESNIAK: Under what circumsances do you want 

them to be able to be fired, related to that test? 
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MR . M.Z\URER : I don't think it would be primarily 

related to that positive test, except in a law enforcement 

setting. 

SENATOR JACKMAN: Would you go back and use 

absenteeism? (no response) 

SENATOR LESNIAK: On that basis would you not give 

them an opportunity to cure themselves? 

SENATOR JACKMAN: Would absente.eism be a part--

SENATOR LESNIAK: Wait a minute. On what basis would 

you deny a person an opportunity to get treatment that is 

absolutely necessary, and instead throw him out on the street? 

MR. MAURER: Well, we would look at-- When I say we, 

it is not really our Department; I am saying the public 

employer ..c.- the State or the county or municipal government -­

would really look at job performance, and pass disciplinary--

SENATOR LESNIAK: They could do that anytime, without 

regard to the drug test. 

with it? 

What does the drug test have to do 

MR. MAURER: Because the wording of this bill says 

that no matter what the past job performance is, if they test 

positive to a drug, then they must be given a leave of 

absence. May I give you an example, Senator? 

SENATOR LESNIAK: But, if you hadn't fired someone, or 

suspended someone, prior to that, how does the drug test affect 

that? If they didn't reach that level where you wanted to fire 

them, how would the drug test add to that? The drug test, in 

and of itself, only tells you that that person is using drugs. 

MR. MAURER: Let me give you an example. 

SENATOR LESNIAK: Okay. 

MR. MAURER: I think this might answer that. Let's 

say we have a situation in a State hospital where two employees 

assault or abuse a patient, and their conduct is such that it 

raised reasonable suspicion that there may be drug use. So, 

they are both given a drug test. Employee A tests positive; 

employee Bis negative. Employee A must, under this bill, be 

65 



given a leave of absence and rehabilitation. 

tested negative, gets disciplined up to 

discharged, depending upon other circumstances. 

Employee B, who 

or he may be 

SENATOR _LESNIAK: This does not prohibit discipline. 

This doesn't prohibit --:- ~:-~ipline. 

MR. MAURER: Well, you can't have a leave of absence 

and a discharge. I don't read it that way. 

SENATOR JACKMAN: May I ask Mr. Maurer a quest ion? 

(no response) 

SENATOR CARDINALE: Isn't it true, though, that the 

philosophy of this bill is to treat the drug addiction as a 

disease? It seems to me rather logical that if you are 

treating it as a disease, you would provide treatment, rather 

than provide discipline. Are you taking issue with that 

philosophy? 

MR. MAURER: I don't disagree with that philosophy, 

but the way the bill is worded now-- It says that if you test 

positive, you cannot go the disciplinary route, no matter what 

the other circumstances are. 

SENATOR LESNIAK: What kind of language are you 

looking for? Basically, you want to restrict it to-- If under 

the circumstances an employ~e would be subject to disciplinary 

action for his or her actions, without regard to whether or not 

he was using drugs, then he would still be subject to it. Is 

that what you're talking about? 

MR. MAURER: If yuu are asking for a preference, I 

would say--

SENATOR LESNIAK: No, no, I am not asking for a 

preference, I am asking, what do you want? 

MR. MAURER: Okay. There is language right in Senate 

Bi 11 2826, sect ion 3. of that bi 11. It talks about the opt ion 

of granting a leave of absence, rather than mandating it. 

SENATOR LESNIP..K: No, no, that would give pure 

discretion to the public employer. Is that what you want? I 
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thought you were talking about limited circumstances, where you 

had an assault case. Now you' re saying they are given an 

option in any case. What do you want? 

MR. MAURER: That is what we are seeking an 

option. No difference-­

SENATOR LESNIAK: 

policy? 

Do you think that is good public 

MR. MAURER: We are recognizing, first of all, that 

the bill does grant that option to private employers. 

SENATOR LESNIAK: As it exists 

think that is right either. Do you think 

policy? 

MR. MAURER: To give that option? 

SENATOR LESNIAK: Yes. 

before us, I 

that is good 

don't 

public 

MR. MAURER: I think it is, because there is one big 

difference in our system. 

SENATOR JACKMAN: Let me ask a question. 

SENATOR LESNIAK: You may ask, but not in the middle 

of one of my questions. 

SENATOR JACKMAN: Not in the middle of anybody's 

question. 

SENATOR LESNIAK: Go ahead. 

MR. MAURER: (continuing) There is one big difference 

in our system. 

SENATOR JACKMAN: They get a little annoyed when a guy 

comes in and-- Let me ask you a quest ion, a very simple 

question. 

MR. MAURER: May I answer Senator Lesniak? 

SENATOR JACKMAN: Let me ask you a question. 

answer anyone's question. 

SENATOR LESNIAK: I withdraw my question. 

Don't 

SENATOR JACKMAN: Do you mean to tell me that if an 

individual is found having drugs-- Let's use a hypothetical 

case, where a person has a bad record of absenteeism, and etc. 
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and etc. You don't want to give him a leave of absence because 

of his record? You want the ~ight to fire him? Why the hell 

didn't you fire him when he had the bad record, before you got 

him into the drug program? 

to do? 

MR. MAURER: Well, first of all--

SENATOR JACKMAN: Answer that. Is that what you want 

SENATOR LESNIAK: Yes; the answer is yes. 

MR. - MAURER: No. 

SENATOR JACK:MP-.N: What do you mean "no"? You just got 

done saying "yes" before. 

SENATOR LESNIAK: They want the option to do that. 

SENATOR JACK:MP-.N: You want the option to fire. 

SENATOR LESNIAK: They want the opt ion to do that. 

Okay, I don't want to hear any more. Any other questions? (no 

response) 

MR. MAURER: I must make one point. 

SENATOR JACK:MP-.N: You have as much chance of getting 

that as the man in the moon. Go back and tel 1 that to the 

Department you're working in. 

MR. MAURER: I've got to make one point: There is one 

difference in our system. It is different from many of the 

private sector employees, especially non-union ones. Employees 

in our system have a right to appeal. They have the right to 

challenge a decision by a public employer. 

SENATOR LESNIAK: Why put that burden on top of the 

drug problem? Aren't we trying to do something good, and 

doesn't everybody have to contribute to solving this problem, 

including your Department? 

MR. MAURER: Our Department is con tributing. We run 

the Employee Assistance Program for the State. 

SENATOR LESNIAK: Then, why put that burden on top of 

their drug. use? I mean, isn't that really a negative? Isn't 

that going to hurt what we are trying to accomplish? Isn't 
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that going to exacerbate the problem, iristead of help to solve 

the problem? 

SENATOR CARDINALE: · You know, with al 1 due respect, 

even to the philosophy I advanced in asking that question, drug 

use can be a disease. It can be a symptom, too. It can be a 

symptom of another kind of aberrant sort of behavior, which may 

exhibit itself in drug use, or may exhibit itself in a lot of 

behavior that we would consider to be antisocial. 

What he is asking for is really not so unreasonable, 

if you consider it that way. This may be someone you don't 

want to continue in public employment in any event, and do we 

want to lock into the statute an absolute requirement that this 

individual go through this rehabi 1 i tat i ve process, which may 

not get at the root problem at all? 

SENATOR LESNIAK: Senator, with all due respect, I 

understand what you're saying. I offered the witness an 

opportunity to provide 1 imi ted circumstances, as he did, with 

regard to the assault case, where that was a particular 

egregious occurrence. But that is not what he is asking for. 

He is asking for unlimited--

SENATOR CARDINALE: Well, let me suggest to you, 

Senator, that we could easily put language here that would say 

if there is particularly egregious conduct, in the opinion of 

the Merit Review Board--

SENATOR JACKMAN: In the opinion of whom? 

SENATOR CARDINALE: In the opinion-- We now have a 

Board, which we just established in the Legislature a very 

short time ago -- a whole new-- I think we called it the Merit 

Review Board. 

MR. MAURER: The Merit System Board. 

SENATOR CARDINALE: The Merit System Board. If, in 

the opinion of that Board, the conduct was so egregious that 

they preferred to dismiss, in that limited circumstance, they 

would have that right. 
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SENATOR LESNIAK: Obviously, if there were an 

atrocious assault situation on a handicapped child, that would 

certainly be a situation where that person--

SENATOR JACKMAN: Yeah, I'd buy that. 

SENATOR LESNIAK: ~-despite the fact that he may have 

a drug problem, ought to be dismissed, and not go back into 

that job. But that is a limited circumstance. We have to make 

sure that in order to cover that 1 imi ted circumstance, we don't J 
leave the door wide open to abuse. 

SENATOR JACKMAN: Doc, the reason I asked the 

question-- If a man ha~ a record of absenteeism, for example, 

and the company itself or the State itself -- didn't do 

anything about it, you know, made a note of it in his record, 

of course, and it continued, to a degree, and he was 

reprimanded on two or three or four occasions, and along they 

come and they find out that he is having a drug problem-- They 

feel that, automatically, plus his record, should be a 

criterion for firing. That is what I'm getting at. 

SENATOR CARDINALE: That is not my suggestion. 

SENATOR JACKMAN: No, that's his suggestion . 

. SENATOR LESNIAK: That is their suggestion. 

SENATOR JACKMAN: That's their suggestion. I think-­

SENATOR CARDINALE: But, there are some circumstances-­

SENATOR JACKMA..1\J: I would think that when a person has 

that kind of a problem, it would be more-­

SENATOR LESNIAK: You bet. 

SENATOR JACKMAN: To me, there should be more input 

from the State to try to rehabilitate that individual. 

SENATOR LESNIAK: Okay, thank you very much. 

MR. MAURER: I have written testimony, which I will 

leave with you. 

SENATOR LESNIAK: Okay. Now, pulling from the hat, we 

have Pat Witmer, New Jersey State Chamber of Commerce. If 

anyone wants to object to the order of testimony now, blame 

Dale Davis, because he set it up. 
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PATRICK J. WITMER: Thank you, Mr. Chairman and 

members of the Cammi ttee, and good afternoon. I believe I 

distributed copies of ~y testimony earlier. 

The State Chamber appreciates this opportunity to 

address legislation concerning the establishment of a uniform 

standard for the use of drug tests in New Jersey. 

It is an unfortunate fact of life that so many 

employers have found that drug testing is needed to combat the 

problem of drug abuse at the workplace. But employers have 

made this decision with the overwhelming support of the public 

and our State's work force. 

The Newark Star-Ledger reported on October 26, 1986, 

that base/d on a Star-Ledger Engleton Poll, nearly 80% of New 

Jersey's residents believed that illegal drug abuse is a very 

serious problem, and · a substantial majority f avers mandatory 

testing of all workers. Additionally, the poll showed that 

among residents currently employed, three out of four said they 

would be willing to be tested for drug use by their employer. 

These findings coincide v.tith the results of a survey 

conducted by the New Jersey State AFL/CIO. In January, 1987, 

the State AFL/CIO announced that their poll of over 1400 union 

members chosen at random across the State, indicated that more 

than two-thirds 68. 7% "support drug testing in the 

workplace if uniform testing regulations are established and 

union . workers are protected from arbitrary actions by 

employers." Eighty percent of the respondents from North 

Jersey responded favorably to this question. ·rn addition, 

about one-third of those surveyed said drug abuse is the most 

important workplace issue today. 

It is no wonder there is so much support for workplace 

drug testirig. According to the National Institute of Drug 

Abuse, employees with drugs in their systems are one-third less 

productive and three times as likely to injure themselv~s or 

another person while on the job. The Institute's estimates 
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indicate the enormity of the problem: 65 percent of those 

persons entering the full-time work force for the first time 

have experience in illegal drug use. Six million Americans use 

cocaine on a regular basis, and 23 million Americans use 

marijuana on a regula- ~~-~- The annual cost to the business 

community of drug abus8 1s '1'60 billion, $35 billion of which is 

in lost productivity. 

SENATOR LESNIAK: Do we have any figures just for New 

Jersey? 

MR. WITMER: I have not seen any, Senator. 

SENATOR LESNIAK: Is there any way we can make a 

guess, based on those nationwide figures, assuming, you know, 

that we are no different from anyone else? 

MR. WITMER: There is a poss ibi 1 i ty that it could be 

extrapolated for New Jersey. I would not be in a position to 

do that, at this moment anyway. 

SENATOR LESNIAK: We're talking big bucks, though? 

MR. WITMER: It clearly indicates that business, and 

therefore consumers, are victims of this abuse. 

SENATOR LESNIAK: It's got to be over $100 million for 

New Jersey, if it is $60 billion nationwide. 

MR, WITMER: I wou~d think so. 

SENATOR LESNIAK: Sixty billion for 50 states. We are 

certainly bigger than the average state, in terms of the number 

of people, aren't we? Over a bil 1 ion. It costs New Jersey 

businesses over a billior. dollars, right? 

MR. WITMER: I would say that is correct. 

SENATOR LESNIAK: So, you should be willing to invest 

$100 million to curb it. 

MR. WITMER: Well, I' 11 get to that in a minute, 

Senator. 

Proceeding with my testimony, the National Institute 

of Drug Abuse also found that substance abuse by employees 

harms businesses because of: 1) decreased productivity; 2) 
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increased absenteeism; 3) increased severity and occurrence of 

accidents and harmful exposures to toxic substances; 4) 

increased medical clai_ms, and 5) increased employee theft from 

companies in order to support drug and alcohol dependency. 

Some groups which oppose drug testing of any kind have 

argued that a drug test amounts to the kind of search and 

seizure prohibited by the Fourth Amendment to the 

Constitution. That amendment makes people secure in their 

persons from "unreasonable" searches and seizures from the 

government. Not only is there a clear distinction between the 

government and private business, but there is certainly nothing 

unreasonable, in our view, about the ground rules provided by 

A-2850 and S-2825 for drug testing in private employment. 

The New Jersey · State Chamber of Commerce does not 

oppose the establishment of uniform, reasonable drug testing 

standards for all workers in New Jersey. If a legislative 

standard is imposed, it should include a requirement for 

employers using drug tests to: Provide a written drug testing 

policy in advance of any testing; utilize testing techniques 

and labs approved by the Department of Health; issue a 

confirmation test after the initial screening before any 

disciplinary action is taken against an employee, and provide 

guidelines for when and under what conditions testing may occur. 

In today's world; none of those requirements are 

required in the State of New Jersey. 

The State Chamber will st_rongly oppose any standard 

for 'administering employee drug tests which interferes with the 

right of employers to strive for a productive, drug-free 

workplace. 

I have not addressed rehabilitation in my prepared 

testimony because mandatory rehabilitation is not a part of the 

bills, but I will comment on it very briefly here. Most 

members of the State Chamber and employers in the State of New 

Jersey now provide some type of rehabilitation, whether .it is 
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an EAP or some other program. It is a bottom-line decision 

because, Senator, as you pointed out, it is usually easier to 

rehabi 1 i tate a trained employee, in most cases, than it is to 

train a new employee, 

SENATOR LESNIAK: But, isn't it more than a 

bottom-line decision? Doesn't the business community have a 

responsibility to join with all elements of socfety in the 

State of New Jersey to help fight this problem? Isn't it more 

than a bottom-line decision? 

MR, WITMER: Yes, I think so. I think possibly it 

should be, but, so far, the primary reason most of these 

decisions are made-- They are bottom-line decisions. Yes, in 

most cases, we would hope that employers would care about their 

employees and would want to help them out in some 

circumstances. But, as it relates to their bottom line, that... 

is how--

SENATOR LESNIAK: Is the Chamber of Commerce willing 

to work with this Cammi ttee, with the Assembly Comrni ttee, with 

the sponsors of the bills, the Department of Commerce, the 

Department of Labor, and the Department of Health, in bringing 

together and putting forth a program of rehabilitation in the 

private sector -- a better program than currently exists under 

current law? Yoq're certainly willing to try to work with us, 

aren"t you? Will you make that commitment? 

MR. WITMER: Absolutely. We have already made that 

commitment, and we are willing to work with you toward any type 

of program. But, a major question we have -- and I will say it 

out right now is, who should be forced to pay for 

rehabilitation programs? Is it the victim of the crime? 

SENATOR LESNIAK: Who will benefit from it? 

MR. WITMER: 

and business. 
Everyone -- the consumers, the public, 

SENATOR LESNIAK: Thank you. 

MR. WITMER: At a conference in--
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SENATOR LESNIAK: We have . heard your testimony, at 

least I have. Are there any questions? (no response) '!'hank 

you very much. 

MR. WITMER: You're welcome. 

SENATOR LESNIAK: We are going to break now. We will 

be back at 1 :30. 

(RECESS} 

AFTER RECESS: 

SENATOR LESNIAK: We will now call on Robert Angelo, 

American Federation of St_ate, County, and Municipal Employees. 

R O B E R T .A N G E L 0: Yeah, I appreciate being called 

first .. 

SENATOR LESNIAK: Thank Dale Davis. 

MR. ANGELO: Thanks,· Dale. 

I really want to take the . opportunity to respond to 

one thing that was said earlier by the representative from the 

Department of Personnel. Don't think for one minute, Senato_r, 

that they .would hesitate to fire someone who was in the 

situation as described. They would not, even if this bill were 

to pass in its current form, stop the process and drug test 

somebody and send him to .rehab. 

We ·represent 10,000 people who work in State 

hospitals, and we would certainly support direct action against 

someone who was obviously guilty of such an assault. But there 

are protections built into the system for all employees. If 

one of them happens to be drug testing, I don't think the 

Department would be that concerned. I think they would just 

move and take action. 

I really was unclear as to what he was testifying to, 

but maybe we can find out from his boss. 

SENATOR LESNIAK: What is your position on this bill, 

though? 
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MR. ANGELO: We are totally opposed to it. We are 

opposed to drug testing in any form. The only circumstance 

under which we see it would have any kind of value, would be if 

an employee were in a . rehab program, · and as part of that 

program a clean urine specimen was a requirement. We could 

support it there. 

SENATOR LESNIAK: But, under current law without this 

bill, a public employer with reasonable suspicion could test 

that employee. Isn't that correct? 

MR. AN:GELO: That is why we would much rather be 

supporting a ban on drug testing. 

SENATOR LESNIAK: Okay, but we don't have a bill-- I 

don't know of any bill in place that has a sponsor that wpuld -

ban drug testing. What you're saying is, you are still opposed 

to this bill, because you want another bilL 

MR. ANGELO: That is correct. And we are opposed to 

the entire. concept of drug testing. If I may add two 

situations that we faced-- Our union is 99% public employees, 

so we ~re somewhat unique in terms of legal protect ions. I. 

think the body of, law has yet to be decided. There was an 

interesting case; as you are probabiy . aware, in the· Newark 

Narcotics Bureau. We faced the issue in two jurisdictions. 

SENATOR LESNIAK: Yeah .. I think that is an Appellate 

Division case. That is the highest court· in the State of New 

Jersey, so-far~ to have ruled on it. 

MR. ANGE;LO: I think that decision -- and. I am not an 

attorney -- was· rather restrictive in when it is permissible to 

test someone. 

SENATOR LESNIAK: Yeah, but I think this bill, other 

than the random and routine· section of it, would comply with 

that decision. 

MR. ANGELO: Well, I have not looked at it from that 

perspective. 
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Let me just say that if A-2850, in any form, after 

several amendments by· your Committee, by the ful 1 Senate, by 

the Governor's office-- We are really concerned that if the 

weakest possible bill passes, it,. will- be seized by employers as 

an opportunity to institute drug testing. 

SENATOR LESNIAK: But, they have that opportunity now. 

MR. ANGELO: But I don't think the impetus is there 

now that would be there is a bill is passed. I don't think 

people wi 11 read it carefully enough to see that "you may. " I 

think they will begin to. I think we have already seen people 

jumping on the public bandwagon mayors, for example 

trying to institute what has been found to be unconstitutional 

drug programs. 

SENATOR LESNIAK: Is there a 1983 suit pending -~ I 

just thought about that -- against--the Mayor? I wanted to ask 

him that, but I forgot. 

MR. ANGELO: Let me just pick up on one other theme. 

I know you want to get through the hearing tod~y. The State of 

New Jersey has 70, 000· employees. It al.so has an EAP. That 

EAP, which covers 70,000 employees, is staffed by only five 

full-time counselors. Our experience with the EAP in New 

Jersey has been excellent. Many people who have admitted to 

having alcohol and drug abuse problems, have been ref erred to 

the EAP, either through the union or through a supervisor. 

They have received treatment, have been rehabilitated, and, 

while we do not have exact numbers -- and I am not sure if the 

State does~- I would say from our experience, that from 90% to 

95% of the employees who returned to their jobs after 

treatment, have been successful, have stayed out of trouble, 

have proven to be productive employees. 

I think another area, and certainly what the 

Department of Personnel should be asking for today, is 

additional funding to expand that EAP program, because I think 

it can be successful for the State work force. 
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SENATOR LESNIAK: Senator Cardinale? 

SENATOR CARDINALE: Do you feel there are really no 

people who seek testing on their own, who have a drug problem? 

MR. ANGELO: I think people seek treatment and 

rehabilitation. I doy,'+- i,,.,..,"''·' if they seek testing--

SENATOR CARDI~rl~t: All right, well--

MR. ANGELO: --other than Dwight Gooden maybe. I am 

not sure. 
SENATOR CARDINALE: But he didn't do that voluntarily. 

SENATOR LESNIAK: Yes, he did. 

MR. ANGELO: Yes, he did. He asked--

SENATOR CARDINALE: No, he accepted it, but the test 

was administered at the behest of management, as I understand 

it. 
MR. ANGELO: In h.:l.s contract there was a requirement 

for testing, and he asked that that requirement be implemented, 
I think. 

SENATOR CARDINALE: Well, okay. I may be wrong about 

the detai 1 s. But, it seems to me it is much more likely that 

there may be some individuals who have not·submitted themselves 

to a program, than it is likely that there are no individuals 
who have not submitted 

in public employment. 

good public need to 

theffisGlves to a program, who are working 

It also seems to me that there may be a 

identify some of those people. Some of 
them may only be doing harm to themselves, but many of them may 
be doing har~ to others as well. I don't know-- I am trying 
to understand what it is that you are upholding, in seeking 

what seems to me to be to protect people who are really .abusing 

something which is illegal. They are not only using, but they 

are probably abusing something· that is illegal. And yet, as a 

group, you are trying to protect them from that being 

determined, thereby essentially keeping them from treatment. 
MR. ANGELO: To the contrary, I think we are 

encouraging them to seek treatment. I think an active EAP, 
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with education and so forth, will attract most of the people 

who evidence a problem. At some point in everyone's addiction, 

they seek help. And, if those services are available, and a 

person thinks he can take advantage of those services without. 

jeopardizing his job, I think he will. do it. I think the drug 

tests, besides any constitutional question, just simply do not 

work. I am not convinced from everything I have heard here 

today, and at other hearings, that these darned things are 

really accurate enough to ask someone to participate in them. 

SENATOR LESNIAK: - I think the reliability of a second . . 

test has been established. 

MR. ANGELO: To 99%, maybe. 

SENATOR LESNIAK: Yeah, that is pretty damned reliable. 

MR. ANGELO: I think the damage to someone -.... and I 

don't· care what protections are built in-- The damage ..Qf 

asking someone to submit to a drug test, in terms of personal 

abuse or harassment they can take on the job, · is such a serious 

issue that until there is some kind of an absolute-- I am not 

even sure that then I would support it, because I think that 

every management, whether it be public or private sector, has a 

very simple way to deal with under-performance or 

non-productivity; that is, discipline someone based on his 

performance for just cause. That exists now. I don't see why 

we have to have a drug test to help to determine that. 

SENATOR CARDINALE: The doctor from Rutgers 

testified. He said that sometimes these referrals come in 

through shop ·stewards. Does your organization do that? If a 

shop steward within your organization suspected that someone 

_ was using drugs, would he recommend that the person go to the 

program? 

MR. ANGELO: In fact, you may have seen-- Last week, 

we got a pilot program between AFSCME and the Department of 

Human Services, where 50 of our top leaders went to two days of 

training on how to refer fellow employees to the State EAP, how 
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to get them treatment. We are now going to take that pi lot 

program and expand it to all of the mental institutions and 

developmental centers. We will represent employees, and will, 

train an additional 500 people on how to talk to a person who 

they think might have a problem. I would suggest that 

employees tend to have first evidence on someone who is using 

or abusing drugs on the job. I think the· union is the veh.icle 

to approach that ·person, to tell him, "Look, admit your 

problem. We can help you. we will take you to the EAP 

counselor. We will protect your job. Get the help you need, 

and. come back and do . a better service, not only for the 

employer, but with a better working condition for all of the 

employees." 

People who work in those mental hospitals don't want 

to· work next to someone who is drugg.ed out. The ~ob is too 

dangerous . 

. SENATOR CARD !NALE : Let's pursue that just a little 

bit, because I really want to understand your objection .. That 

shop steward is using some kind-- He isn't just making i_t up 

out of his head. He is observing something that tells him this 

is someone he should approach and say, "Hey, there is a program 

around here, and maybe it can help you.". 

Now, it seems to me that a drug test is just another 

diagnostic tool; if you will, that can be used by . someone. 
Maybe management doing· it is what you object to. If· this were 

transposed so- that the shop steward would administer the 

test~- He is doing something with his eyes, something with his 

senses, that is tellin9 him that this person is on drugs. 

MR. · ANGELO: I · think employees know employees better 

than supervisoTs know employees. But the problem with the test 

is, if you test a person,· t.hat may just say that they smoked a 

joint of marijuana two weeks ago; not that they are drugged out 

on the job; x:iot that they are not performing. You know, there 

are too many nots that the test deals with. A Breathalyzer • is 
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an accurate test of whether or not you are impaired due to 

alcohol. Okay? That test, right at that moment, says whether 

or not you are drunk. But a drug test tests for use of even 

the mildest form of either stimulants or depressants over a 

long period of time. 

SENATOR CAR~INALE: But even the Breathalyzer was 

under very severe attack until the court in New Jersey -- it is 

still under attack in other states -- just issued a fiat, and 

said, "This is okay,"· even though we know it is not always 

okay. The Breathalyzer is not 100% accurate as a scientific 

tool. You are willing to accept that, but you are not willing 

to accept--

MR. ANGELO:. But it measures current impairment. 

SENATOR CARDINALE: --as I hear it, even a 

confirmatory test, even when that confirmatory test is not 

going to be used as a basis for firing someone, but is going to 

be used as a basis of mandating that he receive treatment. 

MR. ANGELO: That is correct, because I think even 

if it is 1%, as Senator Lesniak pointed out eai:lier -- the 

danger to that 1% of a mandatory referral to a rehabilitation 

program, when they don't even use drugs, is too dangerous. 

SENATOR CARDINALE: You also indicated that you are 

sort of trying to protect the person who smokes some marijuana 

once every two weeks. Do you think that we have a societal 

interest in preventing the smoking of marijuana once every two 

weeks? 

MR. ANGELO: Well, I don't think the union has taken a 

position on that, but I think the courts have. I think the 

criminal justice system has all but said that they're not going 

to prosecute someone who smokes one or two joints of marijuana. 

SENATOR CARDINALE: Criminally. Do we have a societal 

interest -- that isn't my quest ion -:- in preventing people, or 

in eliminating--
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MR. ANGELO: We probably do, but it's so far down the 

list of preventions that .need to be addressed, starting with 

alcohol, that I don't think it's a major concern. 

SENATOR CARDINALE: So, you think it 's okay that they 

smoke marijuana once every two weeks? 

MR. ANGELO: No, I wish - they didn't. But I think 

it's'."""-

SENATOR LESNIAK.: He said it wasn't a major concern. 

MR. ANGELO: It' s not a. major concern of mine. I 

think a lot of the prescription drugs are a lot more dangerous 

than marijuana. 

SENATOR LESNIAK: Over-the-counter drugs, too. Okay, 
.,/ 

thank· you, -Senator. 

Lester Kurtz? Is Lester here? (no response) Vincent 

Trive1li, you have your chance. 

V I N C E N T T R I V E L L I: Good afternoon, Senators. I 

don't want to repeat everything that's been said before, but 

the CWA has taken the position -- and I think the right one -­

that we are opposeq. to the use of drug testing in the 

workpla-ce, and we urge.the Senate to take up a bill that bans 

drug testing in the workplace. 

We .do this because we feel that they are inaccurate. 

We feel they show nothing about impairment, and I think that's 

absolutely clear. There isn't an expert who will tell you that 
you can give a person a test and you can tell whether he is 

under the influence of drugs and is impaired in his workplace. 

We think that's the only legitimate question that an employer 

can ask; that is,· "Can you do your job?" If you can do your 

job, then you should be left alone. If you can't do your job, 

then you can be pulled off,· disciplined, sent to an Employee 

Assistance Program, or whatever. But the drug test, if a 

person is given a drug test, gives that employer no more 

information about his ability to do the job than he or she had 
·before that. 

82 

I 
" 

-< 



I 

r 
\. 

I 

r 

And third, our objection is with regard to the· 

invasion of privacy. We feel that it's a tremendous invasion 

to be asked to pee into a cup, and beyond that, the results of 

what an employer can find out about people when they've given 

urine, such as pregnancy. or prescription medication for other 

emotional or physical problems, are the sorts of things which 
. . 

are none of the employer's business. Those are the things that 

an employer can find out about. And when we get to the 

question of whether a 1% accuracy rate is too high or too low, 

and whether sending 1% of the people to rehabilitation programs 

that they don't need is the problem, that's part of the 

problem. The other part of the problem is subjecting the 

general populace to drug tests. It would . be invading their 

rights to get at the people who have a drug problem. It would 

be easier to catch crim-inals by going through everyone's house, 

but we would say that that's too much of an invasion. We 

believe that a drug test is that sort of an invasion, and 

therefore, we shouldn't permit it. 

Also, if we say that just because you may have been 

associated with drugs sometime in the ~ast, that you're in the 

suspect clas~, and that drug use, or that drug association is 

the employer's business, because you may be less likely ·to do 

your job sometime in the future, then we feel that that's a 

slippery slope, because there are employers out there who will 

say, "Wel 1, because you' re gay, you are less 1 ikely to do your 

job in the future -- be able to do your job." Or because 
you're a Republican you're less likely to do your job. Or 

because whatever their concern is, you are less likely to do 

your job in the future, and therefore, that's the busines~ of 

the employer. We say that it is not the business of the· 

employer. If you can come to work, and you can perform your 

job, then that's the only question that the . employer has the 

right to ask about you. 
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SENATOR LESNIAK: The bi 11 says. "reasonable suspicion 

that the employee's job performance is being or could 

reasonably be expected to be affected .. ," 

MR. TRI\lELLI: And if that-- If a person has been 

unable to do the job, +-ho.,, .,..,,,11 him off the job. If you give a 

drug test, every experc w:i..i..i.. tell you, you find out no more 

information about his ability to do the job than you had before 

you gave the drug test. It tells you nothing about impairment. 

SENATOR LESNIAK: Don't you think pulling them off the 

job, and giving them a chance for rehabilitation helps everyone? 

MR. TRIVELLI: We would be totally in favor of pulling 

people off the job and referring them to an1Employee Assistance 

Program, because they could be. impaired 

marital stress, financial stress, and 

fot a lot of reasons: 
i 

stresses. You.. could refer them to 

all sorts of other 
I 

an Employee Assistance 
I 

Program so they could get their problems t;aken care of. You 

don't need to intercede with a drug test,. ~hich is invasive of 

their rights, and is inaccurate, and· tells you nothing about 
' the impairment. It makes us feel better~, because maybe we 

think we've done something about the drug problem, but if it 

doesn't answer those fundamental questions about impairment and 

ability to do the job, and you're opening up a person's private 

life, drugs or any other things emotional problems, 

pregnancy, or whatever it be -- to employers, we feel that 

that's too much of an invasion. 

If a person can't do the job, take him off the job, 

refer him to an Employee 

with the problem there. 

situation at all. 

Assistance Program, and let them deal 

The drug test !.doesn't help that 

SENATOR LESNIAK: If you ·had to : choose between the 

current law and this bill, without the-- You don't want to 

make that choice? 

84 



MR. TRIVELLI: I don't think we have to make that 

choice. I think the Legislature is elected to lead. If you 
' 

say there's no bill introduced, well then introduce a bill on 

the ban--

SENATOR LESNIAK: I'm not in favor of it. 

MR. TRIVELLI: Well, put it before the Legislature and 

let them discuss it. 

SENATOR LESNIAK: I will post a bill that's introduced 

by any Senator on this Committee immediately. 

MR. TRIVELLI: Fine. But the fact of the matter is, 

if we allow drug testing, we' re getting no more information. 

They're inaccurate. The laboratories are tremendously 

inaccurate. The CDC studies have been discussed. There is 

also . a study by the College of American Pathologists, which 

performed a nationwide blind study. They sent out 500 samples 

which were clean samples. Three hundred and fifty-eight labs 

found drugs in those samples that weren't there, us~ng first 

screens, second screens, whatever screens the laboratory used. 

They found drugs that weren't there. To submit our people to 

those sorts of odds is unthinkable. 

This 99% that people are· talking about -- and expert 

after expert will tell you-- That's u~der controlled, perfect 

circumstances. If there's an error ·by the technician, a 

temperature change, or a million different things can affect 

that 99% rate and bring it down tremendously. 

SENATOR CARDINALE:. You know, there are many med~cal 
', 

procedures where you have a general screening, and then you 

have a more particular test where you have an indication that 

you might have something going on. I don't see this as such a 

weird kind of situation where you would have a general test 

that would be administered to a wide group, and only where you 

picked up positives-- You know, I do this in my office all the 

time. We take an x-ray that goes around the patient's head, 

and that gives us, not peculiarized information, but we then go 

in and take little films. 
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MR. TRIVELLI: But that's dealing with a 

doctor/patient relationship. We're working with an employment 

relationship he:r-e. The only question that the employer has 

with regard to that person is whether he pan do the job. We 

don't feel that they have any rights--

SENATOR CARDINALE: You don't see this as a public 

health measure? 

MR. TRIVELLI: Drug testing? 

SENATOR CARDINALE: Yes. 

MR. TRIVELLI: No. I don't se~ drug testing as a 

public. health measure at all. I fe.el that rehabilitation, 

ref err a ls to an Employee Assistance Prograk, drug education 

they are public heal th measures. But subjecting people to 

inaccurate tests, which invade their rightls-- How can that be 

a public health-- How can it be a benefit to the public health? 

SENATOR CARDINALE: Well, I think; you heard me say a 
1 

little earlier, that I think we have such--• 

SENATOR LESNIAK: Who's asking the questions here? 

(laughter) 

SENATOR CARDINALE: --an epidemi~, that. l see this, 

personally, public/private ,employment, ; everywhere, as a 

potential for a disincentive 'for people tq> begin to use drugs 

right. off the bat, because they know thei* employment may, at 
1 

some point, be affected. I 
MR. TRIVELLI: lf strong drug laws saying that you' re 

1 

going to be le)cked away in jail for so many years, or whatever 

it is, is not a deterrent, then I think qoing to an employer 
I 

and having a drug test is not going to bej a deterrent either .. 

You've got to do the education. You've gotj to learn about what 

the stresses of people are, and deal with! those problems. . If 
i 

you push drug testing through, and wei think we've done 

something, we wi 11 not have done anythiing about the drug 
I 

problem. : 
I 

SENATOR LESNIAK: Well, let's un:derstand, we're not 
I 

pushing drug testing . through, if we. just J codify the current 

law. We' re not pushing drug testing througlji. . 
i 
I· 

! 

I 
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MR. TRIVELLI: If you codify current law, but that 

doesn't mean that the Legislature can't lead and say, "In this 

State, we don't believe that just because it's_ permissible 

within the Constitution we will allow it."· 

SENATOR CARDINALE: I'm not clear about something, and 

maybe we should ask Dale this question. The bill that's before 

us, I see, frankly, as something that limits drug testing 

and I think that's what the Chairman has been talking about 

to a lesser degree of--
SENATOR LESNIAK: Yes and no. 

SENATOR CARDINALE: --frequency than would be 
permissible now. 

SENATOR LESNIAK: Okay, yes and no, at least as far as 

the Appellate Divsion in the State of New Jersey, as I read the 

decision. The reasonable suspicion part of the bill does limit 

it, in that it sets certain standards which an employer has to 
follow. 

SENATOR 

adjudication. 

CARDINALE: But that's not a final 

SENATOR LESNIAK: No. However, there is another part 

of the bill the random and routine part of it -- that is 

wide open in terms of its constitutionality. 

MR. TRIVELLI: I think the problem there is that the 

private employers now have no guidelines at all. So they can 
do whatever they want. · Okay? So if you put--

SENATOR LESNIAK: Within the Constitution. 
MR. TRIVELLI: Within the Constitution. So you can 

put some kind of minimal regulations through, and that would be 

better than doing whatever they want, but it's not all the way 

to banning the test. Again, as the Senator said,. and you said, 

it hasn't been finally adjudicated yet, and the courts are 

coming up with lots of different standards for when it can be 

done and when it can't be done. 
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SENATOR LESNIAK: We anxiously awa:it that decision and· 

the Baby M decisic:m, Okay, thank you. 
' Lester· Kurtz is here, and we' 11' here from him. Go 

right ahead, Mr. Kurtz. 
L E s T E R K u R T Z: Good afternoon. I might, · at the 

outset, indicate that the New Jersey Bu~iness and Industry 
I 

Association· supports a uniform standatd for drug abuse 

testing. We favor uniform guidelines for • the taking of blood 

or urine samples, and · the methodology atjd procedure used to 
I • ·, 

evaluate the contents of samples. We suppo+t those guidelines. 
I 

SENATOR LESNIAK: Do you agree o/ith everything that 
: 

the representative from the Chamber of Comm~rce said? 

MR. KURTZ: I don't know what he . :said. I don't think 

I heard him. He didn't have a chance to say .. too much. 

SENATOR LESNIAK: Oh, I just want to make sure that 

we are not going to get too much repetitiv;e testimony, because 

we are starting to get that. 

MR. KURTZ: Mr. Witmer testified ;very briefly, and I 

did not get the gist of what t,;.e was saying.: 

SENATOR LESNIAK: But, we did .. 

MR. KURTZ: I don't believe we ~re testifying .. along 

the same line; I don't believe so. 

SENATOR LESNIAK: Okay. 

MR. KURTZ: I might point out that if business had a· 
choice with respect to drug testing-- Before us today there 

are three choices: Senator Bassano' s bill, Assemblyman 

Littell' s bill, or. no bill. Business wou~d prefer no bill as 

its first preference. 

SENATOR LESNIAK: Why is that? i 
I 

MR. KURTZ: Because we see no prpblems right now, as 

far as I know, and from as much as I I have heard from our 

members. Less than 5% of our members arel doing drug testing. 

Drug testing - is expensive. Employers 1 who have made a 
. I 

conscientious decision to do drug testing are doing it very 
I 

I 
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cautiously. Drug testing can cost $100 per employee for 

complete drug testing, so those employers who can afford it are 

doing it. Where they feel it 

own - operation, they are doing 

haphazardly or indiscriminately. 

is cost-effective within their 

it. They are not doing it 

They are being very careful 

and selective as to when they do it. 

We have heard a great deal of testimony this morning 

concerning the cost of drugs in the workplace, so I will not go 

through that, as far as my testimony is concerned. We do know 

that the use of drugs can cost lives, can reduce productivity, 

and can cause injury to the public. 

I might point out that this bill -- A-2850 -- is the 

bill business would prefer as the most practical. Bassano's 

bill is something that business, as an ultimate, would like, 

but being practical, I don't think that is going to come about 

because it is not even-handed. An analysis of Assembly Bill 

2850, as currently written, discloses a host of new employee 

benefits which offer protection to employees. They include the 

following: The employees are entitled to be covered under a 

published uniform po_licy. The employees are entitled to 

receive at least 30 days advance notice of a drug test policy. 

The employees are entitled to a confirm drug test before an 

employer can take disciplinary action. The employees are given 

the right to challenge the result of a confirmed positive drug 

test. The employees can only be required to undergo a drug 

test under limited and defined circumstances, as defined in the 

law and under an employer's policy. 

to have the results of a drug 

Employees are entitled to receive 

confirmed positive drug test. 

The employees are entitled 

test kept confidential. 

a written notice of a 

Although our Association supports A-2850 as currently 

written, we would be opposed to any law or amendment which 

would in any way restrict an employer's right and obligation to 

determine when a job applicant or an employee may be requested 
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to submit to a drug test. We feel there should be no 

limitation, beyond the standards contained ~ithin the bill, on 

an employer's selection of employees toi be tested. D"rug 

abusers ---- and I think this is important; -- do not always 

exhibit visible evide:-:-:-- - r · '"'rratic behavior. Business seeks a 

drug-free workplace to procect all workilng people and the 

public, and to increase the productivity of our economy. 
, ' 

One such amendment we are opposed to is mandatory 

health insurance benefits for drug abuse· treatment, and that 

includes rehabilitation. In a recent study -- and this was a 

study in April of '86 conducted by the Center for Urban Policy 

Research in Princeton -- it was found that tn those states with 
I 

mandated heal th benefits -- and there ar~ between 12 and l 7 

states which have this law -- there was ani increase in heal th 

care costs, without providing an equal or qffsetting benefit to 

business or society. The study showed, i;n summarizing, that 

states •with drug abuse· testing mandate~ experience higher 
I 

facility expenditures per employee, show higher insurance costs 

p~r empl9yee, and have the highest ievel of insurance 

contributions toward total costs. 

SENATOR LESNIAK: Excuse me, are ; you ref erring to a 

study?· 

MR. KURTZ : Yes . 

SENATQR LESNIAK; Do you have the rlame o·f that study? 

MR. KURTZ: Yes. I have copies for; the Committee. 

SENATOR LESNIAK: Nay we have the > copies now, please? 

(Mr. Kurtz complies with Senator Lesniak's ~equest.) 

MR .. KURTZ: I might point out I that I 
! 

excerpted those chapters dealing with drug abuse. 

was much longer. They studied alcoholism 4nd drug 

have only 

The study 

abuse. The 

study also showed that in those states tha~ have this law, the 
I 

presence of mandated benefits for drug ab~se treatment is not 
I 

significantly related to the 1evel of the d1ug abuse problem. 
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Now, the estimated cost to an employer for drug abuse 

treatment can exceed $30,000 and, in some cases, it has gone as 

high as $40,000 in some of our clinits here in the State. That 

includes five days of detoxification and 28 days of inpatient 

hospitalization. While proponents of rehabilitation indicate 

that insurance premiums for this added benefit could cost 

approximately $6 per year per employee, we do not agree with 

that figure as an ultimate cost. It might' be the going-in 

cost. I might point out that when the legislation was enacted 

in '78 mandating treatment for alcoholism, we were told that 

the cost was very small. In the several years since that law 

has been on the books, New Jersey· employers have spent nearly 

$200 million since its passage for the treatment of 

alcoholism. 

In conclusion, the corporate campaign against drugs 

may do more, however, than create a safer and more productive 

workplace. It may also begin to stem the.plague of drug use in 

the United States. As more companies require job applicants to 

prove that they are drug free, it will become increasingly 

difficult to use drugs and make a living. Thus, perhaps, the 

economic deterrent may succeed where legal deterrents have 

failed. While it is still too early to measure the success of 

corporate war against drugs, some companies already cite 

impressive results. If companies can help employees to kick 

the drug habit, the effort will pay dividends to business and 

society that cannot be measured in dollars and cents. 

Enactment of A-2850 would support an employer's efforts to 

secure a drug-free workplace, and also the President's call for 

a drug-free workplace for al 1 Americans, as part of a program 

in his national campaign against drug use. 

NJBIA submits .that because drug use by workers can 

result in shoddy, unsafe products and 

workplace, individual rights must be 

broader welfare of fellow employees, 

public. We strongly urge that you release 
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Thank you. 

SENATOR LESNIAK: Do you believe that any such program 

has to be applied equally to management ano. boards of directors 

of the companies -- and officers? 

MR. KURTZ: I think so; yes, In. most companies that 

have this program, they do that. Most responsible companies 

which have a drug testing program do r~quire all levels of 

management to take the test, I don't think they administer the 

test indiscriminately. 

SENATOR LESNIAK: This study -- IIMaridated Heal th Care 

Benefits" -- which you supplied to the Committee..;.- What was 

your conclusion based on this study? r thought you said 

something about the benefits of--

MR, KURTZ: I did say the study found that in those 

states ... - and there are either 12 or 17; I; don't know the exact 

number with mandated health benefits for drug abuse 

treatment, there was an increasa in health care costs, without -

providing an equal or offsetting benefit to: business or society, 

SENATOR LESNIAK: Okay, I don't find that--

MR, KURTZ: That is what the study-- I am just-­

SENATOR LESNIAK: Okay, I just read it. I don't find 

that "without" in here at al 1, Maybe you cjan enlighten me. 

MR. KURTZ: "Thank you. 

SENATOR LESNIAK: Toni Mullins, New Jersey School 

Boards Association? 

T O N I_ M U L L I N S: Good afternoon, and thank you for 
I 

hearing me. I am going to be very brief 1

• I am not going to 

read from my position statement, which all of you have. I want 

to cover just a couple of issues which iwere brought up this 

morning, and highlight the main issue -- the main concern we 

have. 

First of al 1, we are as concerned as everyone else 

about the drug problem in society and in the schools. We have 
I 

been working very closely with the Department of Education and 
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the·· legislators on approximately 13 or more bills dealing with 

drug abuse in the school setting. For your information, since 

it was brought up this morning--· Yes, sorry--

SENATOR LESNIAK: No, I'm sorry. I am listening, but 

I was thinking. 

MS ._ MULL INS : Oh, okay. Some of these bills dea 1 with 

the whole revamping· of the curriculum K through 12 for alcohol 

and drug abuse. A couple of the bills deal with parental 

involvement, teacher training, and stricter penalties for drug 

users in and around school environments. So, yes, the issue of 

drugs in the schools is being addressed, and, yes, parents are 

being involved, as i.s everyone else in the school system. 

Secondly, we presently have, by court decision, the 

right· to drug test under the standard of reasonable suspicion, 

students and also teachers. We may request a physical 

examination, which would include a urinalysis to· detect the 

possibility of drugs, under the same standatd of reasonable 

suspicion.. That is one of the reasons why we like this bill, 

because it does, for the public sector, address the standard of 

reasonable suspicion. 

We support the standards and procedures. We think 

these guidelines would protect us, the .employer, and also our 

employees and ·our students. It could, in effect, really help 

our employers_ from our students, -and vice versa. I know 

everyone is very concerned about the protection of our 

students, but you get into high school age, · and we have to 

protect our employers also. 

SENATOR LESNIAK: You mean employees? 

MS. MULLINS: Employees, excuse me, but· maybe 

employers, too. I don't know. But, yes, we have to protect 

all. We feel that having guidelines would assist us -- would 

give us useful guidance and would assist us in doing anything 

that would be risk taking or that would have to go into court. 

So, for those reasons, we support the.bill. 
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There are a couple of minor thirigs we are concerned 

about, but I do not need to address those n<;>w. They are in the 

position statement, The main concern we have is: Since you 

have heard testimony from those who·· do support the bill, and 

you heard Assemblyman Littell express what this bill is all j 

about, and we agree, we cannot understand why there is a 

provision that this can become a negotiable i tern; that you can 

negotiate not to drug test at all. We cannot support that. It 

would take away any of the court decisions we now have to do 

such a thing. We feel that the interest of public policy is 

far greater than having this as a negotiable item. 

We would agree to negotiating terrrts and conditions of 

drug testing, but not to having that possible effect taken away 

from us. Now, we were told over on the :Assembly side, "Oh, 

what employer -- what school board would! negotiate away its 

right to drug test?" Well, in the abstract, it seems that that 
I 

would be a very foolish thing to do. In ,reality, negotiating 

is bargaining; it is give and take. There'have already been a 

couple · of instances that PERC. reported where, . indeed, - that 
I 

right was taken away. That was surprising to the board, 
,. 

because they were offering a much higher percentage of salary 

for drug testing, and the union took a loweF percentage for not 

drug testing. 

So, you know, it is just somethfng we think. is too 

important to be taken to the negotiating table. We would 1 ike 

your consideration in that matter. 

Thank you. 

SENATOR LESNIAK: Thank you v~ry much. Raymond 

Peterson, New Jersey State Federation of Teachers? Ray, do you 

agree 100.% with Toni Mullins? 
i 

RAYMOND PETERSON: Hardly ev~r. 

SENATOR LESNIAK: I thought for sute you were going to 
l 

say that. 
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MR. PETERSON: Thank you, Mr, Chairman and members of 

the Committee. We agree with those who say that drug and 

alcohol abuse are illnesses that can, and should, be prevented, 

as well as cured. Both diseases have ruined countless lives 

and have damaged the fabric of our society, as well as the 

economy. We applaud those who have taken thoughtful steps 

toward the eradication of these diseases. 

Since the focus of this hearing is on one aspect of 

the drug problem, .let me briefly say that we believe the total 

problem must be addressed at several levels. Parenthetically, 

I would like to add that the Governor signed a package of bills 

this morning that we supported when they came out of the 

Assembly Education Committee. 

Those who profit from narcotics must be objects of 

vigorous law enforcement activity, so as to interdict the drug 

supply and imprison the suppliers. The demand for the products 

must be reduced by an expansive public education campaign in 

the schools, as well as in the news media, and those who have 

been victimized must be rehabilitated, so as to make them 

con tributing members of society, and not outcasts, derelicts, 

burglers, muggers, or worse. 

We commend the sponsors of this legislation for -their 

patience throughout the Assembly Committee hearings, and for 

their efforts to create a bill which might deal with the 

subject in a humane and sensible way. Unfortunately, the bill 

that emerged in the General Assembly is flawed, in that it does 

not deal with the victims in the best way possible. The 

legislation before you needs further amendments which will 

protect the constitutional rights -- the civil liberties -- of 

the victims and, even more important, those who are innocent 

bystanders. 

When George Orwell wrote the novel, "1984," he 

envisioned a government that could intrude into every aspect of 

a citizen's life. Thanks to Orwell, millions of Americans 
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guard against· governmental intrusions itjto our lives and 

against any erosion of the protections guai:anteed in the Bill 

of Rights. I am sure that others well-vers~d in ·constitutional 

law will raise issues here today that sl?,ould be considered · 

carefully when you ac+- ,...,.. +-1-,; s legisiation. i qrwell might -have 

written a sequel entitled, "1987," in which our heroes are 

subjected to surveillance by an all-powerftil employer. It is 

not too far-fetched when you think about it.; 
' We have a number of concerns aboµt the bill before 
I 

you, but in view of the time constraints, ;I will focus on the 

most harmful elements in the current bill~ First, the bill 
I 

grants law enforcement authority to employe*s· It would enable 
. i 

an employer to ~ast out a dragnet that wm.Hd turn up persons 

who apparently had, at some time or other:, inhaled marijuana 

smoke or took what appeared to be a narcot~c·. It would do it 

through a screening test tha.t is not always accurate. Thus, 

job ~pplicants.· could lose employment opport1ni ties, and perhaps 

their reputations, through passive inhalatitjn of someone else's 

smoke, or through false reading~ in the tefsting procedure, or 

ev~m by the consumption of rolls .with pdppy seeds on them.· 

Such pervasive power exceeds the authority that· is normally 

given to law enforcement officials,· and foti current employees, 

it would allow searches of bodily fluids, products, and parts 
' 

for such reasons as "a compel 1 ing interest," whatever that 
I 

means, and a reasonable suspicion that an erqployee is under the 
I 

influence. We should not a that bona fi~e law enforcement 

officers are held to a standard of probable! cause, , before they 

can search a suspect. ' 

i 
Another troubling aspect of this bi'l l is the punitive 

tone of it. We _ believe there sh~uld be a: strong emphasis on 

rehabilitation of the victims of drug addiction, The dread of 
f . · b .C.f • • d' · 1 • d · . iring may prove to e a su. :..c1ent 1s1nce111t1ve to · rug use 1n 

some cises, but if such usage 

indicate, it seems to us that 

• • ·1 

1s as widespr~ad as some reports 

firing the vi~tims can only serve 
I 
I 
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to create more burden? for the law enforcement authorities, 

more welfare cases, more crime, more incarcerations, more 

psychiatric care and, of course, more taxes for the rest of us. 

There are two major issues which may embrace all the 

others: First, there are the constitutional rights of all 

workers, abusers and bystanders alike. That should be a major 

consideration in any legislation that is enacted on this 

subj~ct. The other major component that needs attention is the 

recognition that drug abuse is an illness, and that the 

rehabilitation of victims should be a key element, whether the 

victims are public employees or members of the private sector. 

I am sure that others will supply you with more 

specific and precise suggestions for amendments, and I suspect 

that most of those suggestions will fall within the two major 

areas with which we are concerned, 

Thank you for your attention, I would be glad to 

answer any questions you may have. 

SENATOR LESNIAK: Thank you, Mr. Peterson. Robert 

Polakowski, New Jersey Education Association? 

ROBERT POL AKO W SK I: Thank you, Mr. Chairman. I 

believe the Com:mi ttee, through the Committee Aide, has copies 

of our position statement. I will attempt, in the interest of 

time, not to go over things that have already been covered. 

The NJEA opposes A-2850. While we appreciate what the 

sponsors have attempted to do in what they bill as an employee 

rights bill, we really feel they are trying to do too much in 

one piece of legislation. 

concerns, 

I will just enumerate some of our 

First of all, as has already been testified by the 

School Boards Association, they already have the statutory 

right to require an annual physical exam if they have 

reasonable suspicion that there is a problem, or if some other 

incident occurs. What we find, frankly, from our field people 

who deal in our labor relations with the local school boards, 
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is that EAP and a coope~ative interest in 

rehabilitation 

programs 

is what is going on, nqt demands for drug 

testing. We do not see, nor do we hear, ;public clamoring for 

·· drug testing of school employees. We see cooperative ventures, 

and we are working with those. We want thek to continue. 

For sure, there are going to be bonstitutional issues 

that are going to be raised. The courts are going to make 

determinations, at some point, at i;>robably a tremendous cost to 

organizations, unions, and the taxpayers.: I will let others 

deal with the constitutional issues. 

We feel that the confidentiality -- which we think is 
I 

a key problem to us is almost impossible in a school 

environment. Classic example: A person is requested to take a 

drug test. That test, on the initial screening, is positive. 

The bill talks about the suspension of that person, with or 

without pay, pending the confirmatory test: When the parents 

or the other people say, "Why was this person suspended?" the 

confidentiality is done. And, if that person tests negative 

with the confirmatO!='Y test, what does a· sc.nool principal 

what does a teacher say? What does th~ teacher say to the 

parents who say, . "There must have been a problem there, or why 

did they test this person? How do we know that the initial 

screening wasn't the true reading and the:y are just trying to 

mask it in some other way with this confirrr1atory test?" 

SENATOR LESNIAK: You would be sa;tisfied-- Unless the 

occupation were. one where there was extreme danger to the 

public, you would wait until the second test before hand, and 

then you wouldn't have that objection. 

MR. POLAKOWSKI: We' re saying that right now we don't 
I 

see a demand for testing of school employetps at all. 

SENATOR LESNIAK: Yes, but this bill doesn't require 
I 

testing. 

MR. POLAKOWSKI: I understand that. What we're saying 

is, we have a system now which says if a school board wants to 
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proceed with testing, it can. What we are finding is that 

school boards are working cooperatively with EAPs. 

SENATOR LESNIAK: Okay. You are happy with the system 

which currently exists? 

MR. POLAKOWSKI: Yes. 

SENATOR LESNIAK: And you don't think there is a need 

to change it? 

MR. POLAKOWSKI: That is correct. I would say that 

if the other employee groups and there are many which 

support this legislation -- police, fire -- and there have been 

any number of abuses that have been cited in the private 

sector-- If there is a need, then I would suggest -- the 

organization would suggest -- that you proceed with legislation 

for police and fire. If they want that type of legislation, by 

all means proce~d: If there are the abuses in the private 

sector, which have been enumerated at other committee hearings, 

proceed. 

With respect to the collective bargaining aspect of 

the bill, some of us attended a hearing and a conference-­

SENATOR LESNIAK: Do you agree with the School Boards 

Association? 

MR. POLAKOWSKI: No, we don't. What I say is that the 

courts already have discernment on a number of other issues, 

and PERC, in a hearing recently with the New Jersey Bar 

Association-- We have no faith, frankly, in the New Jersey 

Supreme Court, or PERC, upholding the fact that we are going to 

be able to negotiate away, or any other terms, with respect to 

drug testing. 

SENATOR LESNIAK: Even if it is in there? 

MR. POLAKOWSKI: Even if it is in there. I mean, we 

have had other· statutes that the courts have ruled were not 

going to hold up. Why should we have any faith that they will 

rule that we can negotiate away drug testing, or some other 

plan that is statutory? 
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SENATOR LESNIAK: Because it is specifically stated in 

here. I think. 

MR. POLAKOWSKI: Well, again, we thought that in the 

past, and many members of this Committee have been through 

scope of negotiations debates here b·efore. · · I think our bottom 

line recommendation is, with respect to school employees -- and 

again, we represent not only classroom teachers, but some 

22, ooo support staf :( people.-- · The . EAP programs we have, and 

the rehabilitation efforts -- many of which are new -- appear 

to be working., and we don't see a clamor . to do anything other 

than that. If and when there are serious problems with regard 

to drug t.esting of school employees, I am sure you know this 

organization will be back to you. 

SENATOR LESNIAK: Nor do you see any particular need 

for pro.tections for your members, because there aren't any 

current abuses that you are aware of. 

MR. POLAKOWSKI: . Right now I tnink we are happy with 

the situation the way it is, and this may open up more problems 

than we currently face. 

SENATOR CARDINALE:. Have you ever polled your members 

on this? 

MR. POLAKOWSKI : Pol led our members? No, we haven't . 

The only barometer I can give you is our Delegate Assembly, 

which is elected by the membership. They overwhelmingly took 

the position -- by overwhelmingly I me.an 75:% to 80% of that-- . 

. SENATOR LESNIAK: You are against I&R? 

MR. POLAKOWSKI: Yes, and we are also against drug 

testing. Their second fall..;.back position. on this issue is to 

immediately litigate. Again, that is the leadership's ~ 

perspective. 

SENATOR CARDINALE: The reason I ask that is, we have 

had some data submitted to us on polling that has been done of 

the general population. There is overwhelming support for drug 

testing in the general population. It occurs to me that with 
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all of the various employer groups that have been· here, there 

mu~t be at least a substantial number of people who are members 

of those groups who differ with the rather unified effort we 

are seeing from the leadership. 

MR. POLAKOWSKI: Well, I would say this--

SENATOR CARDINALE: Otherwise, you couldn't get those 

numbers. 

MR. POLAKOWSKI: I would say this: If the general 

public were to hear all of the testimony, particularly in the 

Assembly Labor Committee, from the pharmaceutical companies, 

with the problems related to the initial screening-- I know, 

based on what they testified, that because I use Advil for an 

inflammation problem in my knee, in an initial screening more 

than likely I would test positive. Now, put me in a classroom 

situation in Jersey City, where I taught before coming to NJEA, 

because I am an organization leader, that might be sufficient 

to try to remove me from a teaching situation. 

I am just saying to you that in a classic situation, 

if the initial screening is positive, the cost that is involved 

in that-- Fine, let the school board, or whoever, pay for it. 

If that testing is positive, and that becomes public 

information 

individual, 

in jeopardy, 

under any circumstances, the career of· that 

is probably as a classroom teacher in particular, 

whether the test ultimately comes 

negative in the confirmatory or what. 

out to be 

What do we say to the parents? What does that school 

board, under tremendous pressure, say to those parents who say, 

"I don't want my child in a classroom with a drug user? There 

was a test, and the test said that this person was using 

drugs." And, it may be totally false. Do we end up then in a 

lawsuit and long-term 1 i tigation? That person's career, even 

if I he or she tries to straighten it out, goes to court, or 

whatever, is probably ruined. There are any number of 

incidents that have occurred on other issues similar to that to 

make that point. 
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SENATOR LESNI~.K: I think you are reading the statute 

wrong, though. The bill refers· to a leave of absence with 

regard to the presence of an illegal drug in a confirmation 

test, not the original test. 

MR. POLAKOwsvT · ,-.,,.,. reading is at least in our 

discussions -- that it nas L~en on the initial screening. 

SENATOR LESNIAK: I don't think so. 

MR. POLAKOWSKI:. Suspension for initial screening. We 

are not talking about somebody being removed from his or her 

position. 

SENATOR LESNIAK: Okay, suspension for initial 

screening. 

MR. POLAKOWSKI: Right. In other words, if a person 

is suspended pending a confirmatory test, the confidentiality 

is down the drain. 

SENATOR LESNIAK: Oh yeah, I know. I agree with that 

totally. I just wanted to · find out where in the statute that 

is, so I can mark it up. All right, we'll find it. Thank you~ 

Mark Labos, Amalgamated_ Clothing and Textile Workers? 

(Mr. Labos · not present)· Roxanne McElroy,. Epilepsy Foundation 

of New Jersey? 

ROXANNE Mc ELROY: Hi. First, I would just like 

to say that I am the Director of Employment Services for the 

Epilepsy Foundation of New J·ersey. we represent the interests 

of an estimated 105,000 citizens who have .epilepsy. More than 

. half of those people have achieved ful 1 seizure control, and 

another 30% have partial control as a result of prescribed 
medication. 

Several of the leading anti-epileptic drugs have a 

barbituate base, and will yield a positive finding in even the 

simplest urinalysis. The Foundation, like everyone else, is 

concerned about the probler,1 of drug abuse in society, 

especially because drug abuse can lead to seizures, and even 

epilepsy in susceptible individuals. But we .are also concerned 
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about the adverse effect that drug testing may have on these 

individuals. Drug testing may unnecessarily and unjustifiably 

require the disclosure of.a health condition that has no impact 

on the job performance of the individual. As a result of that 

disclosure, the individual's employment status may be affected, 

as well as the privacy and employment future, because of 

inappropriate and unregulated release of confidential medical 

reco'rds. 

For example, a five-year employee of the United States 

postal system was promoted to a supervisory position. When her 

epilepsy was discovered, she was demoted for fear of not being 

able to handle additional stress. She handled the position 

with no problem for six months prior to the discovery of her 

epilepsy. Not only is disclosure of a health condition a 

problem, but results from drug tests, as we already know, may 

be unreliable, and without the appropriate confirmatory 

testing, could be subject to misinterpretation. We have gone 

through that. 

Another example is the plight of a 10-year employee of 

a major airline, who had a perfect work record. He was forced 

to submit to a random drug test as a result of an accident that 

took place during his shift, but which did not involve him at 

all. Unfortunately, the drug test revealed the presence of 

marijuana, and resulted in his termination. Through careful 

investigation by both the Epilepsy Foundation and the 

Department of the Public Advocate, we have evidence that this 

man has never used alcohol, marijuana, or any other illegal 

drug. The drug in his system was Mysoline, an anti-epileptic 

drug. Unfortunately, Mysoline may show up as marijuana or 

cocaine in some of the less expensive tests. 

So, our concerns are not based on theoretical 

possibilities, but rather on documentation of actual case 

histories. The increasing use of mandatory urine drug 

screening in the workplace is one approach to the devastating 
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problem, but it raises just as many problems as - it seeks to 

cure. There are many methods currently used, and they vary in 

reliability. 

We would like to see -- as the bill suggests -- any 

positive results confirmed whenever those results will be used 

as a basis of an employment decision. Unfortunately, not all 

employers wish to pay for the more expensive confirmation 

tests. The training and placement service exists because 

historically _ there has been a stigma attached to epilepsy, 

which has resulted in the unemployment rate being twice that of 

the national average. When surveyed,. 93% of persons with 

epilepsy · said that the number one cause. of unemployment is 

discrimination. 

We are especially concerned that pre-employment 

testing may perpetuate discrimination, without recourse. In 

New Jersey., certainly legal remedies e.xist for this kind of 

treatment; however, these remedies do not provide quick relief, 

and protracted litigation can be a serious hardship on a 

discrimination victim. It is not uncommon for these cases to 

take five years or more to mov~ through the judicial processes. 

So, people with epilepsy are faced with a difficult 

decision, first in filling· out job applications. _ !f they do 

not reveal their epilepsy on the application, and their 

condition is· discovered, they face the possibility of being 

fired for · application falsification, regardless of their 

ability. If. the employer re.quires a drug test, results may 

label that individual as a drug abuser, and inappropriately so. 

The Epilepsy Foundation strongly urges _ that if 

involuntary drug screening is going to be conducted -- and we 

are happy that the bill is moving toward this -- - provisions 

should be made to carefully regulate• such testing, and 

certainly protect the· rights of persons who are taking 

medications for legit irnate medical purpose. These prov is ions 

should include, at a minimum, protection of the confidentiality 
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of those medical records. They should prohibit employment 

discrimination in the private sector, and in the public sector, 

against persons with disabilities that are discovered as a 

result of those tests -- through Federal legislation, we hope 

· -- and by requiring that no testing be done of a job. applicant 

until only after he or she has been offered that job. They 

should protect individuals from the risk of being falsely 

identified as drug abusers by requiring in all circumstances 

that positive tests be confirmed. And, finally, that no one 

should be subjected to a drug test without probable cause that 

is directly related to the work performance. 

That is where the Foundation stands, and I would be 

happy to answer any questions: 

SENATOR LESNIAK: Thank you very much. Barbara 

McConnell, New Jersey Food Council? 

B A R B A R A M c C O N N E L L: Thank you, Mr . Chairman. 

Our trade association represents the retail, wholesale, and 

manufacturing segments of the grocery . industry. 

happy to appear. before this Committee to express 

for Assembly Bill 2850. This legislation does 

testing. It says that if you do test, you must 

I 

our 

not 

meet 

am very 

support 

requi_re 

certain 

standards and certain guidelines. We feel it is fair, it is 

firm, and that it upholds the principles of reasonable 

suspicion, arid that there is protection for ·the employee, as 

well as flexibility for the employer. 

I am not going to read my prepared testimony, because 

I know you have heard plenty of remarks today that have 

illustrated the ramifications of the expanding drug use 

throughout our society. The problem of drugs and alcohol in 

America is not just among our youth or among our star athletes, 

whom we have all been reading about recently, but also 

permeates every level of society, including corporate America. 

The grocery industry in America has focused on this 

question for several reasons: First, because of the large 
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number of trucks and drivers utilized by our members, their 

concern for public highway safety mandates careful control over 

the individuals representing our industry on the roads; and 

second, our extensive warehousing operations prompt pressing 

safety concerns because of their reliance on forklifts and 

other potentially dangerous mechanical equipment, and because 

of certain•items stored in those facilities, including aerosols 

and certain hazardous substances. 

Third, our members have experienced workplace 

accidents, employee injuries, and property damage as a result 

of workplace involvement with drugs and alcohol. And, while we 

.wish our industry were somehow spared the effects of the 

nationwide plague of drug use, we know that this has not been 

the case. The widespread use. of drugs among our youth, 

professionals, and average citizens is frightening, and when we 

consider the effects of drugs on our soc~iety from both the 

physiological, moral, and economic standpoints, I think it is 

appropriate that the Legislature and government officials are 

addressing this issue. 

By some estimates, drug abuse has been responsible for 

draining $60 billion in disposable United States income and 

exerting close to a $100 billion drag on American 

productivity. These estimates call out for a powerful, quick 

cure, and drug testing in the private sector may seem like the 

strongest medicine available. But, by itself, drug testing is 

no wonder drug. Forced testing can produce an Orwellian chill 

in the workplace, and poorly planned punitive programs risk 

wasting millions of dollars on shoddy urine labs, legal 

logjams, and wrongful dismissed settlements. 

But, by carefully recognizing some of the legal 

pitfalls to drug testing, and by adhering strongly to the 

principles of firmness and fairness for the employee and 

supporting the principle.s of reasonable suspicion, we believe 

that drug testing in the workplace can be an effective tool in 
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helping employees to kick the drug habit, provide a safer 

workplace, and protect the public at large from drug-related 

dangers. 

That is why we support A-:-2850 -- for the reasons I 

have stated earlier in my testimony. At the same time, we 

would be opposed to any proposal which would restrict an 

employer's right to determine when a job applicant or employee 

may be requested to submit to a drug test, and feel that there 

should be no limitation beyond the standards contained in this 

legislation. 

SENATOR LESNIAK: Well, you just heard the testimony 

of the representative from the Epilepsy Foundation. Didn't she 

make a lot of sense? 

MS. McCONNELL: Yes, she did; 

SENATOR LESNIAK: But there are no protections in this 

legislation to cover the cases which she brought up. 

MS. McCONNELL: I agree with you on that, yes. 

SENATOR LESNIAK: Gerry? 

SENATOR CARDINALE: No questions. 

SENATOR LESNIAK: Thank you. 

MS. 

Committee's 

McCONNELL: 

information, 

I would 

that the 

like to point out 

National Wholesale 

for the 

Grocers 

Association in Washington has just conducted a very in-depth 

study on the drug problem and the use of drug testing in the 

workplace. It has put together an outstanding model program, 

which they are recommending to the grocery industry throughout 

the country. It has become very popular. I don't know how 

much of it has been implemented among different companies at 

this juncture, but it is receiving a great deal of press 

attention and favorable consideration among companies and 

corporations within the grocery industry. 

SENATOR LESNIAK: That's an Employee Assistance 

Program. 

107 



MS. McCONNELL: It is. interesting that, especially in 

that particular segment of the wholesale industry, they. do 

recommend under their model· program an Employee Assistance 

Program, if drug testing is done. Now, as a representative of 

all segments of the .c,..-.:J !--:ustry, I can't tell you that we 

wo"uld support a drug assistance program requirement in 

legislation at this point, but I did want to share that study 

with you, and say that the wholesale industry, at least, is 

recommending it under a model program .. 

SENATOR LESNIAK: Thanks very much. Dr . Janet 

Freedman, The Committee of Interns and Residents? 

D R. J A N E T F R E E D M A N: · Thank you. I have handed 

out a written statement, and I would like to read just parts of 

it. 

I am. a physician, and I am President of The Committee 

of Interns and Residents. We are a union representing 5000 

resident physicians in New Jersey, New York, and the District 

of Columbia. Thank you for the opportunity to testify here 

today on Assembly Bill 2850. 

I will focus my comments today on screening tests, 

confirmato.ry tests, the issue of medical confidentia1i ty, and 

drug rehabi 1 i tat ion .progr an1s. 

Much has been said here today about the inaccuracy of 

drug screening tests. Assembly Bill 2850 does put limitations 

on .the use of screening tests, and such limitations ·are 

absolutely essential. I would like to emphasize, however, that 

I believe further limitation is needed. A screening test is a 

quick and relatively ine:;,cpensive method to · evaluate a large 

population in order to identify a smaYler population fqr 

further testing. A screening test, as has been said here many 

times already, is quite prone to incorrect results. There are 

many reasons for· a positive drug screening test. As you 

already know, many medications, and even f ocds, may result in 
. . 

false positives. Another major source of· lerror is laboratory 
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technique. I would like to detail from the study in the 

"Journal of the American Medical Association" -- which has been 

referred to already -- "The Crisis in Drug Testing." I have a 

copy here, if you are interested. 

This study evaluated the actual performance of 13 

laboratories which were serving methadone treatment centers. 

The CDC sent samples containing barbiturates, amphetamines, 

methadone, cocaine, and morphine to these labs. These were 

blind samples. The laboratories did not know the contents. 

The results are pretty shocking. False negatives ranged from 

30% to 100% of. samples. This means that the lab failed to 

identify a drug that was present in the sample. False 

positives were actually lower, but still up to 66% of samples 

tested. positive for substances that were not in the samples. 

Let me point out that these were ideal samples to. be 

tested. They were prepared in the CDC laboratory from filtered 

urine. There were no contaminating other particles in this 

urine. The only present items were the drugs that had been put 

in there by the CDC. Even under these circumstances, these 

labs, which were approved methadone treatment · testing labs, 

failed miserably on the screening tests. 

For these reasons, the result of a screening test done 

as either · a random test or as a scheduled routine test is 

virtually meaningless. There is no basis for even a temporary 

suspension of a worker on the basis of a positive screening 

test. 
I would now like to turn to confirmatory tests. 

Confirmatory testing is now promoted as the solution to the 

problem with screening tests. I would like to dispel the 

belief that confirmatoiy, testing is somehow infallible. I have 

heard here today the number 99% accuracy being used, and I 

doubt--

SENATOR LESNIAK: I don't know where I got that from. 

DR. FREEDMAN: Yeah, I was going to ask that. 
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SENATOR LESNIAK: I got it from somewhere. 

DR. FREEDMAN: Even if that is a humber that has been 

published, I doubt that that is an actual condition. This 

study -- the CDC study -- tested the actual lab conditions. 

Most pharmaceutical companies that make screening tests admit a 

10% to 20% failure rate, not a 66% to a· 100% failure rate, 

because they are not testing actual laboratory conditions. 

Between the bladder and the test results, many steps 

occur, and they all involve the possibility of error. There 

must be a foolproof chain of custody, which requires accurate 

collection of the sample which may mean observation of 

urination -- proper handling of the samples, proper labeling of 

the samples, proper transfer to the laboratory, proper 

technique of use · of the test, and · proper recording of the 

results. 

Let me just say that at virtually every hospital I 

haye worked in as a physician and as a student, I have seen 

errors occur in every step of lab testing. 

Let me describe the confirmatory test, the gas 

chromatography mass · spectrophotometer -- CG Mass Spec; I have 

done this test. This is how I worked my way through college -­

in an organic chemistry lab. The test is done on very smal 1 

amounts of a liquid specimen, usually just a few drops. The 

machine can give a graphic printout of the compounds present. 

It is a sensitive test; it can detect fairly small quantiti~s. 

But errors can, and do, occur. The equipment is sophisticated 

and requires frequent repair and frequent calibration with 

known samples. If the testing equipment :is dirty, either with 

grease from the fingers of the lab worker or improper cleaning 

from the last sample, the test may yield an incorrect result. 

This test requires meticulous technique in a quality laboratory. 

There is, to my knowledge, currently no method for 

certifying a laboratory's ability to do this test, or a 

screening test, for that matter. My concern is that with 
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increasing numbers of labs doing confirmatory 

quality of this testing will drop significantly. 

testing, the· 

So, like the 

screening test, the GC Mass Spec does have a place in the 

treatment of substance abuse, but, as with the screening test, 

it is subject to error, it cannot differentiate between an 

occasional user or an abuser of a drug, it cannot determine 

impairment at the time of testing, and it actually cannot 

determine the frequency or amount of drug taken. 

Let me now comment on medical confidentiality. Drug 

testing should be between a person and his or her own personal 

physician or drug treatment program. Co-workers, supervisors, 

and management have ho business knowing the results of drug 

testing. Likewise, what medications a person is taking is 

confidential between patient. a~d physician, and I think prior 

testimony eloquently addressed that. If there are medical 

contraindications to a certain job, that is the determination 

of an occupational physician,· not an. employer. A worker should 

not, under any circumstances, be forced to reveal what 

medications are being taken. 

In addition, drug testing is not a recognized part of 

an annual medical exam or of any routine medical exam. There 

is really no medical justification to include drug testing in a 

routine exam. I believe the wording of this bill currently 

implies that that is an allowable test to include in a general 
'· 

medical exam. I really don't recognize it as such, and I don't 

believe that many physicians do. 
How, then, would I approach the problem of substance 

abuse? Let me point out first -- as has been said before -­

that the employer already has the ability to dismiss or 

discipline workers for chronic lateness, poor work performance, 

disruptive behavior, etc. Secondly, there are simple and 

effective ways to evaluate impairment. Except for tests of 

alcohol in the blood, there are no tests of either urine or 

blood that can indicate impairment from drugs. They can only 
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indicate that by-products or metaboi i tes of those drugs are 

present. This does not mean impairment. 

But, most abused substances do affect the nervous 

system, and the nervous system is one of the easiest systems in 

our body to test for impairment. A simple physical exam that 

focuses on the neurological system of a~ individual can tell 

far more than any drug test can,, A physical exam can reveal 

actual impairment at the time of exam, If the interest is job 

performance or public safety, the exam is what is needed. Let 

me pick on the airline pilots again, since they were the 

example used today, I do not wish to see airline pilots tested 

for drugs, I really have no interest in that. I would like to 

see physical exams of airline pilots. I would feel secure if 

an airline pilot had a quick five- to ten-minute neurological 

exam before flying. If the airline pilot took amphetamines in 

the bathroom 15 minutes before a flight, that will not show up 

in a drug test. A quick test of the pupillary reflexes, the 

extraocular muscles of the eye, the fine motor coordination of 

the hands, the deep tendon reflexes, and a mental status exam 

for concentration and short-term memory would be far more 

reassuring to me than a drug test. 

SENATOR LESNIAK: We're missing a point here, though. 

When you test for drugs, you aren't necessarily testing for 

impairment at that time. You are testing for the potential for 

impairment at either that time, in the past, or some other time 

because of drug use. 

DR. FREEDMAN: Well, I think that what you want to 

know in the issue of public safety workers is impairment at the 

time of performing their work. 

SENATOR LESNIAK: That is not . the'. only thing you want 

to know, though, is it? 

DR. FREEDMAN: Pardon? 

SENATOR LESNIAK: That is not the : only thing you want 

to know. Certainly that is more important to know--
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DR. FREEDMAN: Right, _ that is the most important to 

know. 

SENATOR LESNIAK: ... -but isn't it also important to 

know whether if some time in the future that person may be 

impaired because of drug dependency or drug use? 

DR. FREEDMAN: I do not believe drug testing can do 

that. I really do not believe--

SENATOR LESNIAK: Why is that? 

DR. FREEDMAN: --the technology of drug testing can 

tell me if this person is a person who is susceptible to 

impairment. There is a distinction between--

SENATOR LESNIAK: Well, it can't tell you that, but 

can't it indicate that? .Isn't it more probable than not -­

than if they are not using drugs? 

DR. FREEDMAN: What can indicate that better and more 

accurately is an interview with a drug rehabilitation· worker, 

who is trained to pick up the points that indicate 

susceptibility to drug_ abuse. There is a difference between a 

user and an abuser, and not all people who use drugs are really 

susceptible- to becoming impaired by them. 

SENATOR LESNIAK: Yeah, but we are not talking about 

all. When you are talking about public safety, it is -not a 

question of all. It is a question of protecting the public. 

So, if we let a few people operate airplanes -- for instance -­

who are subject to impairment_, then we are endangering the 

public. 

DR. FREEDMAN: If every airplane pilot had a 

neurological exam before his flight -- and I don't believe that 

would be difficult to do, because all flights ·take off from 

airports and all pilots are in airports, as are the air traffic 

controllers, who you could get at the same time -- that would 

really guarantee that all pilots were not impaired at the time 

of their flying. 
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SENATOR CARDINALE: What about. all of the bus 

drivers? What about all of the school bus drivers? What about 

all of the people who drive tra.ins? 

DR. FREEDMAN: Once again, let me emphasize--

SENATOR CARD:::.-_:..::-. What about the people who do the 

switching of the signals on the trains? I mean, you can't 

subject each and every one-- I understand what you are saying, 

that there are better ways to test. Really, that is the bottom 

line. 

DR. FREEDMAN: It is not only that there are better 

ways to test. I really do not believe that drug testing gives 

us. any information. I really do not beli~ve that. it has a 

limited· use, wh.ich I would discuss in the· continued treatment 

of someone already identified as an abu1ser, just like in 

Alcoholics Anonymous. The treatment for alcohol abuse is total 

abstinence; the treatment for drug abuse is total abstinence. 

And drug testing· is used in treatment programs, as one of the 

ways to ensure that there is total abstinence. 

SENATOR LESNIAK: Okay. 

DR. FREEDMAN: As a prior identification method, I do 

not believe that drug screening is the way ;to do it. I do not 

believe it is accurate enough. I believe it is sort of a cheap 

excuse for doing protection of the public. It is really not 

going to result in. what we wane it to result 1 in. 
SENATOR CARDINALE: I think you are making a 

distinction between occasional use showing • up in some of the 

screenings, 

identified. 

as _ opposed to chemical dependency. being 

I think we are co.ncerned about something a little 

more than that. I think as a public policy:question here, what 

we are dealing with is-- I don't . want: .. someone who uses 

marijuana ---- personally -- once a week or once a month to drive 

a bus that my school kids are going to be on. And I think the 

public shares that opinion. 
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Now, they may not be impaired. Maybe of 100 people 

you identify that way, 98 are never going to drive a bus 

impaired. But. I think it is worth the safety factor to keep 

the other two out. I think· that is where-- Am I wrong in 

drawing that distinction with your statement? 

DR. FREEDMAN: Let me return to the CDC test, because 

there has been a 1ot of talk today about false positives and 

innocent people being accused. Let me point out that in these 

labs, up to 100% of samples were false negatives, meaning that 

samples with morphine, methadone, cocaine, codeine, and 

amphetamines came out negative. 

SENATOR CARDINALE: Were those general run, or were 

those prepared.samples? 

DR. FREEDMAN: These were prepared by the CDC. 

were sent as blind samples in with other samples. 

SENATOR CARDINALE: Right. In your general run-- . 

DR. FREEDMAN: One-hundred percent false negatives. 

They 

SENATOR CARDINALE: --what is going to be the 

percentag:e of false negativ.es? 

DRi FREEDMAN: This. These were run through a lab. 

SENATOR. CARDINALE: No, no. I understand that those 

were run through your general run, but those were 

particularized sarnples·that were sort of:...- The lab was sort of 

set up, becauJe: the 1 ikel ihood of error with respect to those 
. ' . _,/ 

particular sampi,'es -~ as I understand it --: was' very high. In 

the general ru:q-:.;;. 
"J. y·. 

DR. FREEDMAN: 
,;:,;;;, 

I'm sorry. These are the labs that are 

doing these te'.$tings. 
;"-;;,) ·,,, 

SENAtOR CARDINALE: 
samples--··. 

·!i,,/· '' 

DR. F.REEDMAN: Yes? 
? 

SENATOR CARDINALE: 

percentage of~false positives? 
-~, 

No, no. In the general run of 

--what is going to be the 

DR. FREEDMAN: Of false positives? 

115 



there. 

SENATOR LESNIAK: Not that particular-­

DR. FREEDMAN: I can't say. 

SENATOR CARDINALE: You ran a controlled ·experiment· 

DR. FREEDMAN: I can only go by studies. 

SENATOR CARDINALE: Well, someone, has been doing some 

studies and someone has been doing some testing. 

DR. FREEDMAN: Yes. 

SENATOR CARDINALE: And they take a second test-­

DR. FREEDMAN: A confirmatory testi 

SENATOR CARDINALE: A confirmatory test, Now, what 

percentage of the initial tests are .confirmed as positives? 

DR. FREEDMAN: I don't know. 

SENATOR CARDINALE: You don It know? Okay' I think 

that would be a more valid-- Maybe we can get that information 

if we don't have it. Do you understand the question, Dale? 

MR. DAVIS (Committee Aide}: I don't know of anyone 

who has run them in past problems. 

DR. FREEDMAN:· I understand the (Nestion, but I don't 

know those numbers. I don't know those numbers. I just know 

numbers that have been quoted by the manufacturers of the tests 

as to what they feel the· sort of built-in· error of the tests 

is, and then I know studies like this, which show what the sort 

of in-use ever rates are. As far as if I sent 1000 samples to 

a lab what percentage would be positive/negative·, this I do not 

kriow. 

SENATOR CARDINALE: These are relatively new tests, 

all of them, and the labs doing them a~e certainly not as 

experienced as people doing normal se~ological kinds of 

examinations, are they? 

DR. FREEDMAN: Well, that's true. This study, 

although I _know you have objections to its :use,· took labs that 

have been functioning since 1973 or 1975. The tests were done 

in 1985, so these were labs with 10 years' e~perience. 
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SENATOR CARDINALE: Ten years' experience. However, 

what you were doing, again, was testing for something that you 

already knew. You knew that their methodology was going to 

pick up certain things that you added to the sample and give 

you a false reading. And you put those certain things into the 
\ 

sample -- if I am understanding correctly what you did -- and, 

the ref ore, you got the error you expected to get. That is why 

I said you set them up, because you knew that their 

methodology, in fact, was going to have errors with certain 

substances. 

DR. FREEDMAN: These are the same substances that the 

public is looking to test. They did not send these and ask.the 

lab, "Is there insulin in this test, or is there digitalis in 

this test?" These were tox screenings for these drugs only, 

and they failed to identify them, or they identified them when 

they weren't there. In other wo~ds, although this was a test, 

not a general run, it was a test for exactly what the general 

run is. 

SENATOR CARDINALE: No, I understand all of ·that. 

DR. FREEDMAN: In· other words, they didn't send.,;,.-

SENATOR CARDINALE: You know, you may take a different 

view toward it than I do, but I think we both understand what 

was done. 

other--

SENATOR LESNIAK: Okay. 

DR. FREEDMAN: All right. 

SENATOR LESNIAK: I think we all do. Are there any 

SENATOR CARDINALE: Are you going to leave us a copy 

of that test? 

DR. FREEDMAN: This test? I can give you this copy, 

sure. 

SENATOR LESNIAK: Please. 

DR. FREEDMAN: Al 1 right, the pi lots. 

make a few summary comments about drug treatment, 
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the testimony before me has been quite thorough. My belief is 

that drug testing plays a role -- as I ex~lained a few minutes 

: ago -- in the drug rehabilitation program, and that testing is 

not a mode to identify drug abusers; I dent if ication of 

inappropriate• behavior, as· described in · some parts of this 

bill, is an appropriate use .for refer!ral to the Employee 

Assistance Program, and that Employee Assistance Program can 

identify if substance abuse or chemical d~pendency is the root 

of the difficulty with the worker, or if it is another . \ 

problem. As we have heard, family_, economic, psychiatric 

illness, etc. can all cause the s_ame behavioral problems which 

some people may lump into chemical depende~cy. 

SENATOR CARDINALE: Would you fee,l more comfortable if 

the confirmatory testing included a neurological exam? 

DR. FREEDMAN: I tbink the testing itself should be 

done under the guis~ of trained personnel in an Employee 

Assistance Program. The referral to th~ Employee Assistance 

Program should be step one; screening tests should not· be step 

one. If there is concern about a worker, · he should be _ref~rred 

to the Employee·Assistance Program, where:trained personnel can 

make the determination of what the impairment is and what the 

treatment should be. It should not occut in the hands of the 

supervisor of that worker, but in the Employee Assistance 

Program. 

SENATOR CARDINALE: You seem. to be making the same 
distinction that someone else. made earlier".'"-

SENATOR LESNIAK: She is making gc;md sense. 

SENATOR CARDINALE~ _.;..that your objection is to the 

method by which we are identifying• the p~rson who is going to 

be referred to the program. 

DR. FREEDMAN: That·is at least p~rt of the objection. 

SENATOR CARDINALE: You don't mind it being done by 

observation, but you do mind it being done 1 by a chemical test. 
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DR. FREEDMAN: The chemical test, done in a random 

way# or as a routine test-- You' re correct, I do object to 

that. 

SENATOR CARD I NALE : If the test were more accurate--

If we had a test, if it was developed tomorrow, you would still 

object to it? 

DR. FREEDMAN: I would still object to it. 

SENATOR LESNIAK: I'm sorry. You said that you would 

object to a test done in a random or a routine manner. 

DR. FREEDMAN: Yes. 

SENATOR LESNIAK: Okay, but part of this bill, as a 

matter of fact, a major part of this bill~ deals with 

reasonable suspicion that an employee--: 

DR. FREEDMAN: Again, reasonable suspicion to trigger 

a referral to an Employee Assistance Program. 

SENATOR LESNIAK: Where then the test would or would 

not occur. 

DR. FREEDMAN: Right, where testing would be 

determined to be appropriate or inappropriate; where treatment 
. . ' 

of various sorts would be appropriate or inappropriate. 

SENATOR LESNIAK: Thank you very much. Ed Marton, 

American Civil Liberties Union? 

ED MARTON: Good afternoon. 

SENATOR LESNIAK: By the way, I really want to try to 

give everyone an opportunity to be heard today. We are going 

to try to break at three o'clock. So, in the interest of 

brevity and non-cumulative in repetition, I would ask everyone 

to try to point out the highlights of their testimony. 

MR. MARTON: You must have heard me testify before, 

Senator. 

SENATOR LESNIAK: Are you submitting a book? 

MR. MARTON: No. I was going to begin my comments by 

saying that a lot of what I was going to say has been stated 

already, and I will not repeat what has been said before -- not 
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intentionally. anyway. I will highlight, just briefly, some of 

our main objections. Obviously, we object very strongly to not 

only A-2850, but to all three bills that are on the agenda 

today. I may include, by the way, the Attorney General's awful 

guidelines, because I understand from the main sponsor this 

morning that he is going to amend his proposal to encompass the 

Attorney General's suggested guidelines. 

Primarily, our objection to all of the bills is that 

they legitimize an illegitimate, illicit, and illegal practice, 

namely urine testing. We believe that that violates the 

constitutional right of privacy by suggest~ng to someone that 

· he or she must supply bodily fluid to either. secure a job or to 

keep a job. 

Assembly Bill 2850 is very poorly w:ri tten and, in 

fact, it does just the opposite of what its title suggests and 
what Assemblymen Littell and Foy have suggested the bill does. 

The bill is entitled the "Preemployment and Employment Drug 

Testing Standards Act." It might more accurately be entitled 

the "Lab Technicians' Full Employment Act," because really lab 

technicians and labor lawyers are the only two groups in the 

State that will benefit by this bill. Everyone else--

SENATOR LESNIAK: Is Littell a leftist? I know Foy is 

a labor lawyer, but--

MR. MARTON: No, he isn't. He is into propane gas, as 

a matter of fact. 

These bills are bad, re.ally, for employers as well as 

employees. The one bill suggests that random urine testing 

would be disallowed; that tbere would be standards set. Then 

it goes on to list at least four exceptions, which are so wide 

that really everyone -- every employer certainly in the State 

-- could fall under one or under all four 6f those categories. 

I might draw a ridiculous analogy to suggesit that if we had an 

Equal Rights Amendment before this Cammi ttee, and it said "You 

may not discriminate on the basis of sex," E;'.!tc., etc., and then 
I 
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in small print at the end of the bill, it said, "However, this 

bill does not apply to women," you would c-ertainly not come 

here and call that a pro-women piece of legislation. That is 

really what this bill does, because it says: "You may not 

randomly urine test, 1m 1 oc,c you feel a compelling interest to 

randomly urine test.' r 1.;.1 ~zier, ''You may not randomly urine 

test, unless you can negotiate a random urine testing program 

with the union." 

Well, first of all, about 82% of our work force are 

not members of a union, and very few of those who are, are in 

unions where they have been able to negotiate a urine testing 

ban as part of a labor contract. I also don't know of any 

other law in this State, certainly not dealing with labor, 

where we say that we will not, as the government's 

protection-- It is up to the unions to decide the law; it is 

up to the unions to negotiate protections. Examples I would 

use would be things like race discrimination, child labor, 

sweatshops. We don't say those things are bann,ed unless the 

union negotiates for them. ~e say they are banned, and they 

are banned. If you can form a union, more power ·to you. If 

your union can negotiate additional protections, all power to 

the union. But we do net suggest that these are laws only and 

if the union decides to negotiate otherwise. 

The other problem is, we can change the words "random 

urine testing." We can change the word "random" now to 

"routine," because rather than-- You may not again do urine 

testing, but if you want to routinely urine test employees as 

part of an annual or routine physical, you may do that. To me, 

there is no distinction between random and routine. 

Another problem is, you may not do random urine 

testing unless you are in a high risk occupation. Attorney 

General Meese, two weeks ago, was asked, "What is a high risk 

occupation?" And he said, "Well, you know, like 

school teachers." So, there is some dispute as to what a high 

risk occupation is or isn't. I would submit--
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SENATOR LESNIAK: Meese saiq. that? 

MR. MARTON: Meese said that. You act surprised. 

But, even if--

SENATOR CARD I NALE : I have heard school teachers say 

that. 

MR. MARTON: Even if we agreed on high risk 

occupations, I would submit to you that we cannot make a 

distinction between people's rights based on the occupation 

they have. As was clearly testified to better than I can by 

the doctor who preceded me, the test is not an impairment 

test. It is a test for presence, It really doesn't help the 

public to know that two weeks ago an airline pilot smoked a 

joint, or what the bus driver did last week on her vacation . 

. SENATOR LESNIAK: We do make distinctions in 

constitutional protections based on certain status. 
a.;...-

There is 

MR. MARTON: 

reasonableness. 

Yeah, there has to be a degree of 

SENATOR LESNIAK: Right. 

MR. MARTON: I am suggesting that there is no 

reasonableness in this testing. I do not have any objection, 

for example, . to saying that to be a fire fighter you have to 

pass a physical exam, but not to be a clerk typist. Or, to be 

a policeman, you may not own a liquor license. I certainly do 

not agree to saying it is reasonable that a clerk in the 

Seven-Eleven must have the same. So, I don't argue that there 

can be distinctions made in the law. I am just suggesting that 

there has to be a reasonable standard, and that this is not one 

of them. 

One of the other major problems I have with the 

legislation -- and this covers all ·three,. I might add -- is 

that the bill is not limited to urine testing. In fact, in 

section 2. q. , it talks about "human body part or product." 

That would authorize, for example, blood sqreening and, indeed, 
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in the first two or three revisions of 2850, it specifically 

said, "hair -analysis, Breathalyzer, blood screening, and urine 

testing. 11 I don't really think that is what this Legislature 

wants to get involved with. 

I am also suggesting that this bill, if it is adopted, 

would be illegal. 

SENATOR LESNIAK: Does this bill cover newspaper 

reporters, by the way? 

MR. MARTON: It ought to, really. I can't think of a 

higher risk occupation. 

SENATOR LESNIAK: I can think of one right now who 

probably could use the test. 

MR. MARTON: I am also suggesting that this bill, if 

adopted in this form, would violate both. the Federal 

Rehabilitation Act of 1973, as well as existing New Jersey 

civil rights statute.s, which preclude and, indeed, ban 

discrimination on the basis of a handicap, becaus~ those laws 

have clearly been indicated to show that drug dependency and 

alcoho_l · dependency are considered handic.aps. You cannot . fire 

someone, or not hire him, or discriminate in any other way 

against him, as a result of him being drug dependent. And, of 

course, that leads• to another irony, in that _the people who 

will be hurt, are the people who are not covered by those laws, 

namely the casual user of things like marijuana. So, the 

heroin addict, for example, will enjoy the protections of those 

State and Federal laws, but the casual user of some of the 
recreational drugs, if you will, will not be equally protected. 

SENATOR LESNIAK: Federal and State laws protect 

people who are drug addicts from being terminated or suspended 

from their employment? 

MR. MARTON: That is correct. If you are my employer, 

for example, and you say, 11 I understand you are in a methadone 

program,• and you' re fired," I can file a discrimination 

complaint and probably be successful against you. 



SENATOR LESNIAK: Do you have any c~se law on that? I 
' would be interested in seeing it. 

MR. MARTON: I can supply that very easily, yeah. 

SENATOR LESNIAK: I think we should ask -the Division 

on Civil Rights to--

MR. MARTON: I was just going to say you ought to ask 

the Division on Civil Rights.. They handle mimerous complaints. 

SENATOR LESNIAK: We will ask the: Division. on Civil 

Rights to testify at our next hearing~ along with the 

Department of.Labor and the Department of Commerce. 

MR. MARTON: l think if you ask the Division on Civil 

Rights whether or not drug and alcohol dependency is considered 

a handicap and, therefore, is covered by th~ir statute, I think 

they.will answer yes. 

SENATOR LESNIAK: Well, by their statute is one, thing, 

because we c?-n change a State statute. Where it is covered.by 

Federal law, we would be preempted from -- or Federal and State 

constitutional protections -- it would be a major concern. 

MR. MARTON: Well, again, I am sug9e~ting specifically 

.the 1973 Federal Rehabilitation Act. 

Again, I am editing as I go, becau!se I do not want to 

repeat what has already been said. The other problem with the 

bi 11 is that it creates a 180-day interim, period. Different 

sections of this bi 11 are enacted at different times. The .part 

of the bill that allows an employer to te~t an employee goes 

into effect, and then 180 days later, 'the part about an 

employee suing for damages as a 'result O·f 'a violation of the 
' 

statute goes into effect. I· would suggesit to you that that 
: 

180-day interim period during which the employer may violate 

the .law--

SENATOR LESNIAK: 

that provision? 

I wonder what· iobbyist won out on 

MR. MARTON: I . would suggest to 1 you that that is 

nothing more than a free fire zone on emplmyees, and that that 

certainly ought to be amended. 
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- I would draw an analogy to a lie detector. In 1967, 

this Legislature passed a statute that you may not conduct, or 

even request, that an employee take a 1 ie detector test, for 

various accuracy and privacy reasons. I think they were good 

reasons in 1967. They remain good reasons, and that is why you 

still have a ban on it. I am suggesting to you that for those 

-same accuracy and privacy reasons, you · ought to ban urine 

testing. As has been testified to earlier, it really doesn't 

give the employer any information that he or she needs to 

know. Even if you are going to suggest that you need a· 

reasonable suspicion standard, the results of the tests, even 

if 100% accurate, won't give you anything more than a 

reasonable suspicion. So why do we want to give people a test 

when we have reasonable suspicion to find out whether or not we 

have reasonable suspicion seems irrelevant, to say the least. 

At the very least, my suggestion is that the 

Legislature introduce a one-year moratorium, because of the 

fact that this Committee, and certainly the Assembly Labor 

Committee and, indeed, every member of t_he Legislature and the 

Governor are grappling with this issue. There has been no 

resolution of the problem at this point. 

Also, there are a good number of cases in the State 

one or two of which were mentioned earlier-- All of them, by 

the way, are ACLU cases, and all of them, I am proud to say, 

have been successful in winning, either early on or on appeal. 

All of them are being appealed, however continue to be 

appealed -- and we _really don't have any precedent-setting 

decisions from, say, the State Supreme Court. So, certainly 

while the courts are still dealing with the issue, and while 

the Legislature is still dealing with the issue of standards 

and restrictions, my suggestion is that we not allow any more 

employees to be hurt by random urine testing, and that we pass 

a one-year moratorium banning urine testing. 
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I might conclude one point by si\mply saying that I 

agree with my friend Lester Kurtz. Givein a 

A-2850 and no bill, I would prefer no bill. 

choice between 

This bill is so 

bad, that all it does is codify the vulnetableness that- every 

employee is under right now. Indeed, this. is no panacea for 

employers either. This is. not just a pro-employee or pro-union 

position, ·because the employers~ of couI!se, would have to 

anticipate the expense of · screening and :confirmatory tests, 

poli~y and test result notices, and confidential record 
' 

keeping, not to mention the various litigation that this bill 

would invite, which is also going to be e~ensive, because of . I 
phrases like "compelling · interest 11 and "higli risk occupation, 

reasonable suspicion, need-to-know basis," These are all 

· phrases which I suggest to you cry out for judicial 

inte:i::pretation. 
Thank you.· 

SENATOR CARDINALE: Just to try to ident;ify the 

position of your organization a little bit imore~ if we got over 

the hurdle of the accuracy of the test, and we could determine . . 

that someone was an occasional user of COC<1!,ine or marijuana OT 

some other illegal substance, would it be your position that we 

should not be allowed to deny them the right to drive a school 

bus? 

MR. MARTON: Well, the issue of 'the accuracy of the 
test is a debatable one, and I think you have heard sufficient 
enough evidence that .they are not as--

SENATOR LESNIAK: This is assuming ;arguendo. 
' 

MR. ·MARTON: That's my prelude, buti.,...-

SENATOR CARDINALE.: I want to get1 that issue out of 

the way and deal with the other issue. 

MR. MARTON: --assuming, for convefsation's sake, that 

they were 100% accurate, we would still o)Ppose them. We are 

not sug9esting they are unconstitutional ,-- unconstitutional 

invasions of privacy -- because they are : inaccurate. We are 
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sugge.sting that the method itself is an unconstitutional 

violation, specifically, of Fourth Amendment protections 

and seizure, certainly in the against unreasonable search 

public sector. 
SENATOR CARD:'"""'"' ·a~· But, that is not my question. My 

question is: Should we be able to identify those persons who 

are occasional users of some controlled dangerous substance? 

MR. MARTON: No. 

SENATOR LESNIAK: That answers your question, Senator 

Cardinale. 

SENATOR CARDINALE: Yes, but I didn't ask it yet. 

MR; MARTON: Oh. 

SENATOR <;:ARDINALE: Were we able to do this -- okay? 

-- were we able to identify the occasional user of a controlled 

dangerous substance, would vour organization oppose denying 

those individuals the right to drive a school bus? 

MR. MARTON: Well, certainly we would, because-­

SENATOR CARDINALE: You've answered it. 

MR. MARTON: Establishing that someone might be an 

occasional user of a recreational drug, as opposed to a harder 

drug, really would not indicate whether that person was capable 

of driving. a bus or flying 

power plant. 

SENATOR CARDINALE: 

SENATOR LESNIAK: 

a plane or working in a nuclear 

It is a difference in policy. 

Okay, thank you very much. Ray 

Flood, Trustee of the Association of Criminal Defense Lawyers 

in New Jersey? 

R A Y M O N D F. F L O O D, E S Q. : I· wi 11 try to be 

brief so we can give a few of the other speakers a chance to 

speak this afternoon. My name is Ray Flood. I am a Trustee 

with the Association of Criminal Defense Lawyers in New 

Jersey. This is an organization that consists of approximately 

350 lawyers who specialize in the practice of criminal law. We 

are located from Cape May to Berg\en County. Many of the 

127 

I 
I 



\ 

members of this Association were former prosecutors prior to 

specializing in criminal law. Myself, for instance-- I was in 

the Bergen County Prosecutor's off ice for six years, where I 

was the First Assistant Prosecutor in the '70s. Prior to that, 

I was in the Marine Corps as a Judge Advocate, where I served 

as a prosecutor and a military judge for a couple of years. 

At a recent meeting of our Board of Trustees,· we 

passed a resolution opposing Assembly· Bill 2850. Our 

opposition basically centers around some of the arguments that 

the other speakers have already advanced -- the invasion of 

privacy and the Fourth Amendment issue and the unreliability of 

the test, which I think has been addressed very adequately by 

Dr. Freedman. 

With respect to the invasion of privacy issue, let me 

say that we think there are serious Fourth and Fifth Amendment 

problems with this, and that we find it offensive. and 

unreasonable to give an employer, you know, the rights he would 

have in this bill to require individuals, the vast majority of 

whom do not· use drugs on an occasional or regular basis, to 

give a urine sample. I would just emphasize that if you are 

going to obtain a urine sample that is accurate, where a person 

isn't going to go in and beat the test, they have to be 

carefully observed in the giving of the sample. 

So, we find it offensive that men and women would be 

required to have someone observe them giving the sample. I 

think we would only be kidding ourselves to think that 

employers would be hiring medical pers?nnel to be the observers 

or the collectors of these samples. I don't think in the real 

world that we are going to have doctors or nurses present to 

obtain the samples. 

The additional reasons we are opposed to this are 

because of the unreliability--

SENATOR LESNIAK: Do you mean that someone is going to 

carry around with them a pure urine sample in the event they 

are asked to be tested? 
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MR. FLOOD: Well, I think--

SENATOR LESNIAK: I guess someone would. 

MR. FLOOD: --in the real world, if you talk to some 

of the criminal defense attoraeys--

SENATOR LESNIAK: You could start a business. 

MR. FLOOD: --some individuals who know they are going 

to be· tested will make an effort to bring in someone else's 

urine. So, if you are going to try to prevent that from 

happening, you are going to have a situation where you have to 

carefully observe someone giving the urine sample. 

SENATOR LESNIAK: We know and we are concerned about 

the fact that there are going to be "X" amount of people who 

are going to try to beat the system, but that doesn't 

necessarily mean observation. Certainly we could preclude 

that, couldn't we? 

MR. F°LOOD: Perhaps that is something that should be 

addressed -- whether or not.there would be observation of the-­

SENATOR LESNIAK: . By the way, this Cornmi ttee is not 

stuck with this bi 11. We are free to make any amendments and 

deal with it in any way, shape, or form we want. 

MR. FLOOD: Moving on to the reliability--

SENATOR CARDINALE: On that point, you said you were 

in the service. Didn't you take a physical exam when you-­

MR. FLOOD : Yes . 

SENATOR CARDINALE: Didn't you give a urine sample? 

MR. FLOOD: Yes, and I can tell you, having--

SENATOR CARDINALE: Hasn't that been done-- I know it 

was done when I took that, probably a few years earlier than 

you did, and I am sure it has been done for many, many years by 

the Federal government. Has that ever been tested? 

MR. FLOOD: I think the service is a different 

category of people. Let me just say that there have been 

instances of unreliability, you know, where I think the drug 

testing from any service was done down in Fort Benning, 
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Georgia, where the urine samples could have involved a chain of 

custody with as many as 10 or 12 individua. s by the time the 

urine sample actually got down to the labo4atory th_ey have at 

Fort Benning in Georgia. I just say that tre history of drug 

testing, especially if you talk to indlividuals who have 

specialized in criminal law, is-- You just · see many examples 

of unreliability. 

SENATOR LESNIAK: Do -you think we could have those 

Marines tested for libido level? ( laugh-ter) \ 

MR.· FLOOD: Let me-- You know, it ' s+--
• • I • • 

SENATOR CARDINALE: Wait a m1nute; wait a minute. 

This bill.is talking about a two-step testing\procedure. 

MR. FLOOD: That is correct. ! 
. I 

SEi'lATOR CARDINALE: So, you' re doi:h.g a screening 

which is what you did in the service-- I 
MR. FLOOD: Right. I 

SENATOR CARDINALE: --and I think j when you came up 

with certain results in a normal, routine I Selective Service 

physical, t_hey did confirmatory tests of one I or anothe~ type ~o 
determine if those ·results were read, at 1. least in certain 

instances. You are speaking from a degree \of expertise. ·Why 

do you object. __ to that kind of a two-step prbcess, which seems 

to be, and which people have reported as bJ
1
ing, you know, far 

more accurate than the one-step process? · i 
I 

MR. FLOOD:_ I think the percentages] you get as to the 

accuracy-.... Those are percentages if the testing is done under 

ideal conditions. · · l 
._ SENATOR CARDINALE: Do you think t e second test is 

going to be done under less than ideal conditions? 

MR. FLOOD: I think the possibility[· definitely exists 
• I 

that it can be. Any time you have the-- j 

SENATOR CARDINALE: Then, you are 4ot happy with the 

right to challenge w~ich is conta~ned withinjthis bill, so th~t 

there is really a third level available to someone who has hit 
positive twice. . - \ - ·. . 
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MR. FLOOD: There is a right to challenge, but I 

suggest to you that in the real world, that when an employer 

gets his laboratory saying the test is positive, he will not 

accept a negative from another laboratory the employee 

chooses. He can attack with, "How do we know that the chain of 

custody is valid there? How do we know you didn't know someone 

in that particular laboratory?" and any other arguments he can 

make as to why he will not accept the employee's test. 

SENATOR CARDINALE: So, you are going to have a 

question of fact, which may be adjudicated in some mutual forum 

at some point in time. 

MR. FLOOD: Perhaps. 

SENATOR CARDINALE: But isn't that what our whole 

system revolves 

certain things 

around? You go into court and try to prove 

not to be factual generally, that the 

prosecution is trying to prove factual. 

· MR. FLOOD: That is correct. Let me just make a few 

other comments. 

We know that contact with Sudafed, a substance you can 

get over the counter for the treatment of colds and allergies, 

can test false positive for amphetamines. We know that cough 

medicine, such as Dextrose, can test false positive for 

morphine. We know that Amoxicillin, a prescription for 

antibiotics, can test false positive for cocaine. We know that 

urine testing does not tell you when the drugs were used or 

what quantity of drugs was used. 

I will give you just one brief personal example of a 

case I was involved in last year in Bergen County, where 

Senator Cardinale comes from. I represented a young guy who 

was arrested for the possess ion of a . smal 1 amount of cocaine. 

I got him on a probationary period, where he would report once, 

sometimes twice a week, down at the Probation Department to 

give a urine sample. He tested negative in 21 samples. In the 

twenty-second test, he tested positive. He had nine additional 
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tests after the twenty-second test where ~e tested negative. 

By the time the last test had been given, ithey had gotten the 
I . 

results back from the twenty-second test, apd they told him he 

was· going to be terminated from the program' for first-time drug 
I 

offenders. He swore up and down in my off ice that he had not 

taken any cocaine since he was placed on probation, and I 
I 

believed him. 

We then 

urine samples of 

remind you that 

I 

conducted a hearing to se~ why they tested the 

people on this program ib Bergen County. I 
I 

this is a program where1 we supposedly have 
I 

experts involved; where we have people who ; are involved in law 

enforcement, and· with more training and background, I submit, 
I 

than would be involved if you had testing pursuant to this 

Assembly bill, In addition, there must h4ve been about seven I 

or eight people invo1 ved in the chain df custody, It was 

determined that this particular urine sarnp,le was tested at the 

Bergen Pines laboratory sometime between ; midnight and seven 
I 

o'clock in the morning. The person who Wias doing the testing 

at Bergen Pines last year held down a· fitll-time position at 
I 

MedPath during the day, and when she f inilshed there, she went 
I 

home, cooked dinner, put her children to sleep, and then went 

to Bergen Pines at night to participate itj conducting the drug 
I 

tests. 

Now, I don't know if that is in~icative of what goes 

on in other laboratories, but I would make this suggestion to 
i 

this Committee: Shou1dn' t there be an exh1austive study of what 

the present conditions are in the laboratories in this State 
. I 

with respect to drug testing? Shouldn't ~ou conduct this study 

and be able to report that this is the s:i tuation in terms of 

whether or not we think: l) these laboratories, at the 

present time, can perform the tests in a 

2) what is likely to happen in terms 

I 
d~pendable manner; and 

I 

of their dependability 

and accuracy if we now, you know, 

perhaps even in excess of a million, 

going to have their urine tested? 

increase by thousands, 
I , 

pot~nt1al people who are · 
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SENATOR LESNI.:n.K: Does this bill increase testing? 

MR. FLOOD: I think the message that will go out to 

employers:--- I think employers will embrace this bill, and I 

think, at least in the initial period after it is enacted, 

there will be a vast ;~~~ 0 ~~ 0 in the number of tests. 

SENATOR LES:N.J.i-J\.: .. hy? They can do the- same testing 

-- eliminate the random and routi~e part of . this bill. They 

can do that now, without any of the protections in this bill. 

MR. FLOOD: I am primarily looking at the random-­

SENATOR LESNIAK: At least based on the Appellate 

Division, assuming the Appellate Division is upheld. How would 

this increase testing at all? 

MR. FLOOD: I think with respect to the · random and 

routine part of it-~ I think that is where you are going to 

have the testing. 

SENATOR LESNIAK: That's the big problem. 

MR. FLOOD: I say to this Committee: Go along with 

the moratorium. Wait for: the Supreme Court to rule on the 

issues with respect to the reasonable suspicion. Why doesn't 

this Committee do some independent research? Perhaps this 

Cammi ttee could conduct a test, sending control led samples to 

various laboratories throughout the State. 

SENATOR LESNIAK: How about Dick Codey? (laughter) 

MR. FLOOD: Something as Senator Codey did.. Perhaps 

in cooperation with Dr. Freedman and her committee, some 

efforts could be made where you could then have this data, and 

then make a judgment, because what you are talking abo.ut is . 

something that can affect the lives and the families of 

thousands and thousands of people in this State. I suggest--

SENATOR LESNIAK: We'll get Bob Missick (phonetic 

spelling) from The Star-Ledger to provide a sample, so we can 

guarantee a positive--

MR. FLOOD: I don't want to speak any longer. I have 

taken enough time, and I want to give a few other speakers an 

opportunity. Thank you. 
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SENATOR LESNIAK: Good suggestion . 

much. Jon Bauer, Legal Action Center? Jo , 
I 

Thank you very 

I am starting to 

get very silly, so please-- · I 

J O N B A U E R, E S Q.: No problfm· Thank you, Mr. 

Chairman. I am a . staff attorney with the · L[egal Action Center, 

which is a public interest law firm that has been specializing 

for more than a·• decade .in issues involv[ing alcoholism and 
I 

sub.stance abuse. The Center works in New J$!rsey, New York, and 
I 

in other states to address the issues r[aised by workplace 
I . 

substance abuse. We represent former alqoholics · and former 
. I 

drug abusers who encounter discrimination tn employment based 

on their past histories. We also provide ~egal assistance and 

advice to drug and alcohol treatment progrt.1 ms and to Employee 
Assistance Programs. , 

. . 

· Since the issue was raised just a little while back, I 

would like to talk for a minute about t~e relevance of the 

Federal Rehabilitation Act and the New JersTy Civil R~ghts Law 

to drug testing. , It was correctly pointed out that the Federal 

Rehabilitation Act does treat alcoholism land drug abuse as 

handicaps. The Federal law prohibits disctjimination solely on· · 

the basis of handicap. But, at the samel time, the Federal 
I 

Rehabilitation Act makes it clear that tf persons have an 

alcohol or drug abuse problem that is int I rfering with their 

job performance, fhey c~n be disciplined on the basis of their 
job performance problems. 

So, under the Federal Rehabili ation Act, taking 

action against an employee solely because o, a substance abuse 

problem is questionable, and perhaps i l legJ1. However, taking 

action based on deficiencies in job perfo mance is perfectly 

legitimate. 

The New Jersey Civil Rights has not been 

definitively interpreted yet, but the Lega Action Center has 

gotten a ruling from the State's Civil Rights Division that 

alcoholism is a protected handicap under t e New Jersey Civil 
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Rights Law, which also prohibits discrimination based on 

handicap. In. that case, we were representing ·a person who was 

an active alcoholic, who had no problems on the job until he 

told his employer · he was checking himself into treatment for 

his alcohol problem. Then the employee got fired. The New 

Jersey Civil Rights Division said, "Discriminating on the basis 

of the person's alcoholism, when there is no job performan_ce 

problem, violates the law." That case is now before the New 

Jersey Supreme Court. It may very wel 1 be that the New Jersey 

Civil Rights Law will also be interpreted to prohibit 

discrimination based on a drug abuse problem, unless there are 

problems with a person's job performance. 

SENATOR CARDINALE: Are you saying that the bus 

driver, who I keep using as an example -- that we could not 

prevent that person from being a bus driver until he got into 

an accident? 

MR. BAUER: It wouldn't necessarily require an 

accident. There . could be many other signs of a job-related 

problem -- absenteeism, observations of erratic behavior by a 

supervisor any of the things that would ordinarily lead 

someone to be referred to an Employee Assistance Program. 

SENATOR CARDINALE: If we discovered that a bus driver 

was an occasional user of a controlled dangerous substance, 

under that Civil Rights Act of New Jersey, that pets on' s job 

would be protected? Is that what you told me? 

SENATOR LESNIAK: They are only protected if they are 

addicted, because it then becomes a handicap. 

MR. BAUER: If they have a substance abuse problem and 

that is the sole basis for discipline. 

SENATOR CARDINALE: Oh, so if a person is an 

occasional user, we can fire them--

SENATOR LESNIAK: Right -- well, not necessarily. 

SENATOR CARDINALE: --but if he is a habitual user, we 

can't. Is that what you're telling me? 
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MR, BAUER: Well, I have to say thefe. are many--

SENATOR CARDINALE: I am not an att
1
orney, Jon. 

MR. BAUER: --ambiguities in the law. Some of these 
I 

issues have yet to be worked out. I 

SENATOR LESNIAK: But that is correct. You don't have 
I 

the protections, possibly, under the New 1Jersey Civil Rights 

Act and the Federal Rehabilitation Act. 
i . 

SENATOR CARDINALE: Dale -- just c/-s an aside would 

you draft something to change that? (laugh~er) 

SENATOR LESNIAK: You want the 09casional user to be 

protected, too? 

SENATOR CARDINALE: Yeah, I think1 we ought to be able 

to take them out of doing jobs where public :safety is impacted. 

SENATOR .LESNIAK: You want the occasional user to be 

protected as well. Is that correct? 

SENATOR CARDINALE: No, no. 

MR. BAUER: Senator Cardinale, YiOUr concern may be 

unwarranted, because under the New Jersey Civil Rights Law, 

like the Rehabilitation Ac::, if the basis1 for the employer's 

action and concern is an impact on job safety, it is highly 

doubtful whether that person would be protected. But, if it is 

a case like the one I just mentioned, Jhere someone has an 

alcohol problem or a drug problem, who has 1 been doing fine and 

only gets disciplined when he voluntarily lgoes into treatment, 

those people are clearly protected under the law, and I think 

they should be. I 

SENATOR CARDINALE: And I happen to agree with you if 

they have sought out treatment. But I ce1rtainly do not agree 
I 

with you if it happens to be discovered through a testing 

process such as we are talking about here,! where they have not 

sought treatment. I 

SENATOR LESNIAK: Well, be that as 1 it may--

MR. BAUER: I . k. I am going to sip over much of my 

testimony, because much of what I was going to say about 
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privacy rights, and about accuracy concerns, has already been 

well-covered by previous witnesses. I would like to say that 

the Legal Action Center believes that drug testing in 

employment can ·only be justified when there is a prior, 

well-grounded suspicion that a particular individual is 

impaired by drugs or using , them on the job. With respect to 

the discrimination laws we have just been talking about, I 

would like to point out that requiring drug testing on that 

basis on the basis of a well~grounded suspicion of 

impairment on the job -- would pose no problems under the 

discrimination laws. 

We feel that the drug testing bill that was recently 

passed by the Assembly permits testing in both the private and 

public sectors iI) far too many circumstances. The Fourth 

Amendment has been interpreted by courts to prohibit public 

employers from engaging in testing, unless the employer has, at 

a minimum, a reasonable . suspicion that is based on specific 

objective facts and reasonable inferences drawn from those 

facts, that a particular person is impaired by, or using drugs 

on the job. 

The Assembly bill goes beyond this constitutional 

limitation by permitting testing in the public sector not only 

when the employer has a reasonable suspicion that an employee's 

job performance is being affected by drug use, but also 

whenever performance -- and I quote from the bill "could 

reasonably be expected to be affected by the influence of the 

drug." I find it hard to fathom what that means 

"Performance could reasonably be expected to be affected by the 

influence of the drug." I think that phrase is so broad and 

big, that it could be used to justify testing just about any 

public employee. That, I believe, would be unconstitutional. 

The bill also violates the Constitution by providing 

that if a public employee's sample produces a confirmed 

positive test result, it will be presumed that the employer had 
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reasonable suspicion to test in the first 1·p1ace. In Fourth 

Amendment cases, courts have consistently ljl.eld that a search 

cannot be justified by its results, There h~s to be reasonable 

suspicion at the outset. 

SENATOR LESNIAK: You're absolutely 1right. 

MR. BAUER: The Assembly bill also gives private 

employers virtually unfettered discretion t© require employees 

or applicants to submit to drug tests. The~e is some language 

in the bill that sounds like it is· restrictiive, but it really 

isn't. For reasons which previous witnesses have explained, if 

the bill, as it stands, is passed, a private employer can 

require someone to take a test whenever the private employer 

wants to, I 

No-w:, while the Fourth Amendment stlrictly applies only 

to governmental 

regulating drug 

action, we believe that any legislation 

testing should hold phblic and private 
I 

employers to the .same standard. The Fourth Amendment reflects 

values that ate fundamental to all persoils in our society, 

regardless of whether they work in the publit or private sector. 

Finally, I would like to point out that the Assembly 
. I 

bill; as it now stands, does not go far enbugh in encouraging 
' . I 

One of the bill's good features is its requirement treatment. 
• I 

that public employers provide a temporary leave of 
I 

absence to 

an employee with a substance abuse problem, so that the 
I 

employee can obtain treatment. That requirement of a treatment 

option should apply to the private sector 1 as well. Allowing 
I 

employees who successfully overcome a substance abuse problem 

to return to work provides the best incent1ve for drug abusers 
. I 

to confront their problems and get treatment. 
I 

The written testimony that haf previously been 

submitted to the Committee includes sample legislation that the 
I 

Legal Action Center has prepared on the dru~ testing issue, and 

I would like to urge you to consider some o1 our suggestions as 

an alternative to some of the provisions in 1the Assembly bill. 
I 

Thank you. 
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SENATOR LESNIAK: Just one quick question: Under 

current law, private employers, unless they are in a highly 

regulated area of employment by the government, can test their 

employees even in the absence of reasonable suspicion? 

MR. BAUER: ,,-q . .,.,, ,_ ~,... correct. What we are suggesting 

is that the legislation e:'\.1,,and that protection to the private 

sector, as well as to the public sector. 

SENATOR LESNIAK: No, no, no. Current law would allow 

private employers to test the current one -- even in the 

absence of reasonable suspicion. 

MR. BAUER: That is correct, al though there may be 

restrictions on what an employer can do with the results. If 

the test is inaccurate, someone may be able to sue for 

defamation, but, by and large, there is no r.estriction. What I 

was trying to point out was, the bill, as currently drafted, 

does not really change that. 

SENATOR LESNIAK: Doesn't really change .it, right. 

Okay. Thank you. Jack Sabatino and Jack Arseneault, Robinson, 

Wayne, and others? 

MR. DAVIS: I shortened it. 

J A C K ARSENEAULT, E S Q.: We wil 1 try to be 

rea 1 quick. Jack Sabatino w il 1 pass out what our testimony was 

supposed to be, plus an addendum. 

By way of introd~ction, we 

attorneys. We work here in New Jersey. 

are both 

We· have 

private 

both been 

fortunate enough to be co-counsel on some of the most -- on 

some of the major urine test cases in the district. We were 

plaintiff's counsel in the Capua vs. City of Plainfield case, 

where we represented 18 fire fighters and, more importantly, I 

think for this Committee, we were class counsel in a Federal 

class action lawsuit in 1983, where we represented every inmate 

in the State of New Jersey in overturning the standards by the 

Department of Corrections. I think that is what we can add to 

this Committee that no one else has added up to this point; 
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that is ·to point out to you what standards ~ere established for 

inmates in the State of New Jersey. 

As the state of the law is right qow, it is my opinion 

that an inmate in the State of New Jersey has better protection 

against · random urine testing than a ; person in private 

employment. The Denike opinion, which has ~een attached to our 

statement, I think wi 11 set forth the standards, and out of 
I 

brevity, I will just skip over it. 

SENATOR LESNIAK: That is not surp~ising. 

MR. ARSENEAULT: It was surprising to me, Senator, 
I 

when I first realized it, I'll tell you tha~. 
I 

We are here to kind of portray ? middle-of-the-,-road 

approach. I am sure you have the Chambeit of Commerce people 
! 

saying, ''We should be able to test .at_ any time." I am sure you 

have Ed Marton saying, "There should be n~ test." We live in 

the real world, too. We are both ciiil libertarians by 

ideological philosophy; however, we recogn~:ze that drug testing 

is here. The middle-of-the-road approach we .are attempting to 
. ! 

put forward today is the fact that there has to be an 
I .• 

individualized reasonable suspicion acr;oss-the-board. No 

exceptions. That standard has been carve:d out by the courts 

over 200 years of constitutional history. I It is a standard 

that has weathered the times. It has weiathered the test of 
I 

times in Fourth Amendment law, and we conitend -- at least in 

terms of the State of New Jersey right nowi -- that that is the 

standard that should be applied across-the-foard. 

Now, th-treasonable suspicion st~ndard we define as a 

reasonable belief, based upon objective fadts that a particular 

employee has been impaired while in the p~rformance of his job 

functions because of the effects of : illegally .. ingested 

substances. The business about compelling:interest, high risk, 

are loopholes that are going to make peopl~ like Jack Sabatino 

and I very wealthy, because you are invit/ing litigation. You 

. are inviting questions; you are inviting attacks. It is not 
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going to accomplish the purpose that I believe this Committee 

is attempting to accomplish by this kind of legislation. 

This is truly an issue of justice, which is why we 

kind of got involved and asked the Association of Criminal 

Defense Lawyers of New Jersey to get involved. This is an 

issue of justice, of treating people fairly, This system of 

justice we have in this country is founded on the proposition 

that you let nine gui 1 ty people go free to protect the one 

innocent person. That same kind of philosophical application 

is appropriate here. 

SENATOR LESNIAK: Well, what if that-- I am thinking 

in terms of that one innocent person going out and killing 350 

people in an airplane. 

MR. ARSENEAULT: It is still the same standard. The 

same constitutional rights apply to Charles Manson as apply to 

my 70-year-old mother. Essentially, I know the argument is the 

airline pilot. Do you trample over the rights to use 

Senator Cardinale' s example -- of the 1000 other bus drivers, 

.who have no basis to be tested whatsoever a two-level 

privacy violation? The degradation of the observation of the 

urine voiding itself, and then the privacy violation of what is 

found in the urine. What if that bus driver is on mental 

health drugs, which have been controlling manic-depressiveness 

for 15 years, and has no other symptoms, no sign, does an 

effective job? What right does an employer -7" be it State or 

private -- have to find that out about him? What if he is 

diabetic? What if a woman is pregnant? 

SENATOR CARDINALE: I think you ought to ask the 

people who were killed on that Conrail train; I really do. 

MR. ARSENEAULT: Senator, believe me, I understand. I 

am not here to take a radical position either to the left or to 

the right. I am here to say-- You're right, it was a 

tragedy. You' re right, it could have been prevented. But, do 

you know what else? We could prevent a great deal of crime in 
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this country if we threw out the Fift.h Ame dment; if we would 

compel people to testify against themselves. Ollie North could 

have solved the Iran Contra. affair if we pull.ed·. away ·his Fifth 
• • . I .· • 

Amendment rights, and said, "You have to tel+ us." That 1s the 

analysis. What we are saying is, we· recbgnize ~here is an 

argument to be made on both sides of. this! position, but 200 

years of consti tut:ional law, formed by our ~ourt~, have already 

set up the standard for .us. That stan1ard is reasonable 

suspicion tied to the individual, not tied[ to a status as to 

color of hair, color of eyes, job performancr, color of skin -­

whether or not you, individually, have de~o1strated some series . 
of facts that would lead someone to believe -- not probable 

cause, much. less -- that you are somehow im~ai.red. That is the 
standard we advocate today; _[_ 

SENATOR LESNIAK: .That . standard wpuld apply to both 

public and private employees.· / 

MR. ARSENEAULT: Across-the-board -1 equal protection. 

SENATOR ;LESNIAK: · Pespite the fact that private 

employees have greater protectio_ns-- I me-In, public employees 

have greater protections than private emp oyees, and private 

employers do not have to have reasonable suspicion to test 
under current law .. 

J A C K S A B A T I N o, E s Q.: Senator, ·as a matter of 

policy, rather than a matter of constitution~l law, we are here 
to support and urg·e the Senate, and later on the Assembly, to 

pass legislation to give some protection to private employees, 
I 

who do not have . it constitutionally now. ' That part of the 

legislation we encourage. 

The only thing I might add is--

SENATOR LESNIAK: So, this bill isn tall bad. 

MR. SABATINO: No, that's right, Judge. 

used. to being in court. 
Sorry., I'm 

SENATOR LESNIAK: Oh, no, not for long, long time --
hopefully never. 
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MR. SABATINO: Just by way of analogy, the only thing 

I can suggest is that-- The analogy to the polygraph is a good 

one. You have an emerging technology here, which could create 

a vast amount of harm to innocent persons. One analogy I have 

also thought of is, if people have private diaries they 

collect, where they write down everything they have done on 

their vacation, or during the weekend, we do not allow the 

State, we do not allow outsiders to demand to read those 

diaries, because they might reveal that they were engaged in 

unlawful activity, that they might have been arrested for a 

traffic violation, that they might have done something illegal 

in the child custody area. The point is, we allow peo:9le 

certain domain of privacy, even though if we intruded that, we 

could .pqssibly get a benefit and avoid some Conrail 

collisions. There are other independent ways to get that same 

information without trampling rights. 

Teamsters 

SENATOR LESNIAK: Okay. Thank you very much. 

MR. ARSENEAULT: Thank you. 

SENATOR LESNIAK: Walter Blusewicz I think 

Local 877? You would think I would be able to 

pronounce your last name. 

WALTER J. BL USE WI CZ: That was close, Senator. 

Good afternoon. My name is Walter Blusewicz. I am 

Recording Secretary--

SENATOR LESNIAK: No, I pronounced it right. 

MR. BLUSEWICZ: --and Membership Assistance Cammi ttee 

Chairman for our local of approximately 1000 people. It is a 

pleasure to be here. 

SENATOR LESNIAK: We are going to ask you to summarize 

your testimony at this point in time, if we may. 

MR. BLUSEWICZ: All right. You have a copy of my 

testimony. Basically, I came here to testify that as a result 

of A-2850, a drug testing program has been instituted at the 

refinery as of March 1. I will get to the reason why--
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I 

SENATOR LESNIAK: As a· result of 
1 
a bill that hasn't 

even been released from Senate Committee? I 

time, 

MR. BLUSEWICZ: That is correct, s 1ir. 
I 

our local has taken Exxon bef or-e ithe 

At the present 

NLRB. We are 

awaiting the outcome of that case. But~ in the grievance 

procedure -- the third step -- the refinery 1 manager said-- We 

have a management clause in our contract, w~ere they can put in 

policies that are reasonable and necessary. We asked the 

refinery manager why this policy was necessary? Before his 

employee relations spokesman could come to: his aid, he said, 

"Pending legislation." There is a copy of the policy along 

with my testimony. 
I 

One of the things I wanted to po~nt out ·is, they use 

reasonable suspicion for the basis of a te~t, This is defined 

as being seen as an unfit condition, Exicuse me, I 

nervous. This is the first time I 

SENATOR LESNIAK: That ' s 

I • 

have ever
1 

done th1 s . 

okay. R~lax, please, 

Cardinale is not that bad. i 

am very 

Gerry 

SENATOR CARDINALE: You know, the/ first time I sat in 

a chair like that and testified before a le
1
gislative committee, 

I was very nervous, too. I am sure the safue thing happened to 

Ray. We're very human. 
I 

MR. BLUSEWICZ: Well, then, you knqw my feeling. 

What they use as a definition of meing unfit are mood 

6hanges, excessive absenteeism, lateness, ~nattentiveness. The 
I 

definition is so broad, that,it is basicall~ random testing. 

SENATOR LESNIAK: Walter, the problem, though, as we 

see it, is that under current law, Exxon-- 1 I have no idea what 
I . 

protections your contract may give you, ~ecause I don't know 

your contract, but absent the contract protections, .there is 

nothing to preclude Exxon from any random 1 or routine testing, 
I 

even without reasonable suspicion. 
1 

MR. BLUSEWICZ: Yes, but, Senatqr, the difference I 

see, is that I know and our bargaining comrni ttee knows, the 
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people in that yard. 

at the bargaining 

I think it should be up to us to sit down 

table sit across the table from the 

company, and have them prove to us something that we know is 

not needed in our yard. 

SENATOR LESK~ .. n. • understand that, but what I am 

saying right now is, if we don't pass any law -- if we pass no 

law -- · then Exxon will be able to give random and routine 

tests, unless precluded by your bargaining agreement. A lot of 

workers out there do not have a collective bargaining agreement 

to give them any protections. 

MR. BLUSEWICZ: A good argument for unionism. It is 

against the right to work, too. 

SENATOR LESNIAK: Sure it is; sure it is. 

MR. BLUSEWICZ: I understand that, Senator, but I can 

only quote and state on my specific case. 

in the field of drug testing. I have 

I am not an expert 

been in the labor 

movement for about 15 years, and everything that we have ever 

had --'- any benefit we have had to get from an employer, we had 

to f.ight for tooth and nai 1. It seems to me that the private 

employers are jumping on this left and right. I feel they are 

going to use it just to ter~inqte people. 

SENATOR CARDINALE: Is that really what you are afraid 

of? I was about to ask you what you are really afraid of. Are 

you afraid that this will be abused in such a way that people 

will be harassed? Is that what you are really getting at? 

MR. BLUSEWICZ: Yes. I think they could be harassed 

by unscrupulous supervisors to perform a job unsafely to get it 

done expeditiously. I think the ultimate goal of some 

employers would be just to ter:uinate a "troublemaker." 

SENATOR CARDINALE: Now, if, in fact, the initial 

screening -- and I think we have all heard that the initial 

screening is inaccurate, and possibly can even be 

manipulated-- But the secondary testing, if it is done well, 

is only going to identify people who really have a problem. 
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Then, under this bill, those people aren' ti even going to be 

terminated, They are going to go forward ii) a program that is 

going to help them. Why would you want to I substitute what we 

have today-- Or, · why would you not want to substitute what 
. I 

this bill provides, which is that a person cannot be 

terminated; that if they are in trouble, thJy will be treated; 

and that there is at least a second step of r!eliable testing? 

MR, BLUSEWICZ: We have that prdtection right now 

under the Federal Rehabilitation Act of 1974! and the New Jersey 

civil handicap laws. 

SENATOR CARDINALE: Well, I think1 that is a little 
I 

questionable. That is a little fuzzy from 
1

the things we have 

heard here today, 

MR. BLUSEWICZ: In any of the cas~s I 

arbitration ...;,._ I have been involved before in 

brought before 

arbitration 

they have been protected. ! 

SENATOR LESNIAK: Is there an Employee Assistance 

Program in effect at Exxon? 

MR. BLUSEWICZ: Yes, there is. w13 fought very · hard 

for that for over 10 years, We got it ab
1

out two years ago. 

This drug test thing is going to send it right down the tubes, 
I 

I think, 

SENATOR CARDINALE: How 

advantage of it? (no response) 

many 
I 
people 
I 

have taken 

SENATOR LESNIAK: Would you have arty objection if drug 

testing were part of the Employee AssistancetProgram? 

MR. BLUSEWICZ: It is. 

SENATOR LESNIAK: It is? 

MR. BLUSEWICZ: As part 

hospitalization. 

of 
I 

rehabilitation 
I 

after 

SENATOR CARDINALE: How many peoJ1e in your company 

have taken advantage of that? 

MR. BLUSEWICZ: Out of the 1000, Within the last five 

years, approximately eight. 
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SENATOR LESNIAK: Eight? 

MR. BLUSEWICZ: We do not see a problem in our yard. 

I am a little suspicious about all the statistics that have 

come out; you know, the percentage of people using drugs, and 

this and that. I truly wonder how many of those people are 

employed. I think those figures might be inflated by the 

unemployed, or whatever. 

SENATOR LESNIAK: Okay. Thank you very much. Nancy 

Miller, employee assistance professional? 

NANCY MILLER: Thank you very much. I am a member 

of the New Jersey Occupational Advisory Cornmi ttee, which was 

developed by the New Jersey Department of Health's Division of 

Alcoholism. I am testifying today because I must disagree with 

the spirit of the law -- A-2850 -- because you are not dealing 

with spirits. Public safety and security cannot be used as a 

reason for this bill in its current form, because of the 

omission of alcohol from the drug test. An employee under the 

influence of alcohol can be as great, if not a greater risk to 

safety as employees using other mood altering substances. The 

legal or illegal status of the drug has nothing to do with its 

potential danger to the workplace. 

Further, conclusive research has shown that alcohol is 

the gateway drug in our culture, and almost 100% of people who 

use illegal substances began their use with legal beverage 

alcohol. If you want illegal drugs out of the workplace, you 

must al so deal with legal drugs in a consistent manner. The 

current double standard about alcohol use is directly 

responsible for the current proliferation of illegal substances 

in our society, which has now naturally permeated the workplace. 

My concern about drug testing, in general in the 

workplace, is also that it permeates a double standard of 

high-status people asking vulnerable low-status people to be 

exposed. I happen to have a case of a gentleman who was asked 

by his foreman -- who was drunk -- to help him do a job. He 
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helped him; the foreman dropped a piece of iequiprnent, and he is 

now permanently unable to use his left arm; I submit that the 

current status of this bill would no~ have offered any 

protection for this gentleman in that workplace, 
I 

I further believe that the way ithis bill is worded 

sends a message to employees and employers that. the martini 

lunch and a beer in the lunch pail are most appropriate, and if 

you have yourself in trouble with marijuana 1 and cocaine, switch 
I 

to something legal, which we have seen doctors help women do, 

transferring from alcohol to tranquillizers, for many years. I 

might also submit that the current resea~ch on the two most 

· abused categories of substances in this country are, number 

one, legal beverage alcohol, and number two, prescription 

drugs. 

at the 

' 

That this bill addresses neither of those problems, and 

same time purports to be a public interest, safety, 
I 

general welfare issue, to me, does not fit .. 

I further wish to address severail. comments that were 

brought up today regarding costs, It was !mentioned earlier by 

a Chamber of Commerc_e representative about. the incredible costs 

of rehabilitation. I submit that if you have not received the 

study, "The Cost Impact of Employee A~sistance Programs -

October, 1985," that was put together by our Occupational 

Advisory Committee, submitted by the Divisd.on of Alcoholism, it 

will show that a five-year study of ethic~l EAP programs, and 

in union shops, where there is labor and management 
I 

participation-- You will see that the cos:ts, over five years, 

go down with EAP and rehabilitation. Obviiously, if you start a 

program and many people go into treatment ~n a hurry, the costs 

will go up, but over time, there is a i reduction in costs. 

Furthermore, the application of Employee Assistance Programs --
, 

which I wi 11 not get into in detai 1, 'because I think Mr. 

Mastrich covered it -- offers another are~ where this bill, I 

think, interferes. The principle of an Employee Assistance 
I 

Program is not only to help people who are1 currently in trouble 
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with alcohol or drugs, but to offer education for preven~ion. 

My experience as an Employee Assistance Counselor for the past 

six years, has been that in those companies and those unions 

which have instituted programs, the cultural acceptance of 

abusive drug use goes down, when they know that safe, ethical 

help is available, and when good ethical literature is 

presented. 

I have been amazed that you repeatedly have commented 

on the public's view of drug testing. I have been teaching 

employee assistance courses to the public, shop stewarts, 

supervisors, employees, with the goal of helping them ref er -­

formally or informally -- to EAP programs, since 1981. I can 

document many people, some of whom .are still in our 

Legislature, who do not think that alcohol is a drug. So, I 

really think that falling back on public knowledge for a drug 

abuse bill-will not fly. 

Furthermore, I have talked to many corporate people 

and union people, and some of the companies have expressed a· 

concern to me that if this bill becomes- law, they will be 

forced by public pressure to institute drug testing, when they 

believe their current methods of EAP, good personnel practice, 

. and good management are operating sllfficiently. If you want to 

know the impact of a law, look at the situation with alcohol. 

It is legal, and the most abused substance we have. If you 

pass this law, you will definitely, automatically encourage 

drug testing. 

I might also mention that many companies are making 

decisions on drug testing today because it hit the Fortune 500 

report in "Forbes," and because it is in The New York Times, 

and I heard a labor relations executive say to me, "Well, if 

IBM is doing it, we better." So, I think we have to also be 

very much aware of the media coverage that is. going on. This 

is a popular, quick fix for people who have problems with their 

fixes. I think this is the same kind of reaction -- this law, 
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this bill -- that we are trying to struggle 1ith wi_th employees 
who think they can deal with stress with a qutck fix. 

· I might further add that there is donclusive evidence . . I . 

to show that the factor that causes people· toi use mood alterers 
I 

in the first place is stress and anxiety. ~nitial research is 

indicating that the presence of random dtug testing in a 
. I 

workplace does serious damage to morale, in,creases stress for 
.• • I 

management as we1i as labor, often discou!rages the norm.al, 
I 

proper management documentation of impairmetit, because of the 
I 

fear of the fallout from the humiliating tesiing procedure, and 

even discourages self referrals and EAPs, 9ecause the overall 

trust in the company is affected.. i 
I 

If EAPs can surf ace imp8:ired worl~ers, as they have 

proven to do, why : institute procedures to ~r i v-e them further 

underground_, which· seems to be the problem ithis bill intended 

to. address in the. first place? I submit £!or those companies 

which feel a compelling interest to drug t4st, that they have 

Employee Assistanc.e ·Programs, and God forbi~ this bill should 

pass. Anyone doing· drug. testing sp.ould: have to have an 
I 

operating ethical EAP prior to the admission !of-tests. 
I 

Thank you for your time. I 
. , I 

Mr, Harold Gibson, 

Director, Departmeht of Public Affairs and ~afety for the City 

SENATOR LESNIAK: Thank you. 

i 
of Plainfield? I 

I 
• I • HAROLD GIBSON: Mr. Chairman, first ,of all, thank 

you for the opportunity to appear befo[re the. Cammi ttee. 

Understanding the ,time frame under· which we/ are working, I will 

be approximately three minutes or less. 
1

, 

SENATOR LESNIAK: . Thank you. 

MR. GIBSON: One of the first ·thi~gs to deal with is 
. ' I 

the fact that A-2.850 has within ·it· at leaslt one area that our 

city administration -- through Mayor Tayltjr -- would oppose. 
I 

That is· the portion which deals with an imI?ediate disciplinary 

action upon an in1itial testing phase. I :believe strongly in 
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the confirmatory process as being part of anything that should 

be considered in a piece of legislation. First of all, the 

confirmatory process is necessary to, in fact, indicate the 

presence of a substance. 

But, I wou] ~ 1 ; 'Ire, to go to S-2565, which is more 

closely related.to the ar&o in which my responsibility falls, 

and one in which we have had some actual experience, as opposed 

to information provided through studies. The City of 

Plainfield -- as most people in this room are probably aware 

conducted a drug testing of its pol ice and fire personnel in 

May, 1986. Two-hundred, forty-four people were tested, of 

which 18 -- through the confirmatory process -- were deemed to 

have positive signs of controlled dangerous substances in their 

systems. 

Now, whereas I would argue to strongly support 

anyone's constitutional rights, we ought to at least understand 

that the Constitution is not etched in stone. If it were, it 

would not have been necessary to amend it 22 times. 

SENATOR LESNIAK: Yeah, but we can't amend that 

Constitution. 

MR. GIBSON: Absolutely. I am only bringing that out 

as a factor to be dealt •,,;i tl-1 as it relates to what is and what 

is not constitutional. It is something that is determined by 

the sitting Supreme Court at a given period of time in our 

history. The Supreme Court at one time, for instance, allowed 

me to be three-fifths of a person -- okay? -- and I think that 

should be understood. We ought to think in terms of what it 

means for public safety personnel to use drugs. The ultimate 

decision of the Legislature js either to accept drug addicts in 

the fire and police departme~ts of the State, or reject them. 

That is really what the legislation is going to have to be 

about. 

The argument about job performance-- Unfortunately, 

in our society, pol ice are in the "buddy system." They most 
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often have partners. It is virtually a, "I' 1_1 lie and you 

swear to it" team. I don't care how anybody looks at that 

statement; it is the truth. You have to deal with the fact 

that if people who are carrying firearms are permitted to have 

mind-altering drugs in their systems, our system is doomed to 

failure. We can ignore it today in 1987. Ten years hence, 

when perhaps none of us are sitting in pos~tions of authority, 

we will recognize that had we done something in 1987, we .would 

not be dealing in 1997 with the kind of problem I see happening. 

The reasonable suspicion thing-- Who determines 

reasonable suspicion? Can a captain in a polic.e department 

look at a police officer and determine whether he is or is not 

under the influence. of drugs? Two days ago, an off-duty police 

officer in a town in New Jersey had a cocaine party, and shot 

an individual at that party. How often does that have to 

happen before we stop looking at the cloak of the Constitution 

on drug testing, because that city is going to pay dearly. I 

think it is the liability we face for not testing that becomes 

the critical issue. 

SENATOR LESNIAK: Well, right now, though, the highest 

judicial decision· in New Jersey is the Appellate Division. 

They have said that you can't test unless there is reasonable 

suspicion. We can't do anything about that without changing 

the Constitution of the State of New Jersey. 

SENATOR CARDINALE: We can do that, too. 

SENATOR LESNIAK: That we can do. 

MR. GIBSON: It is understood, Senator, that we cannot 

do anything about· it without changing the Constitution. That 

is why-- Without going into my prepared remarks, you will see 

in there that I strongly suggest that there is, in fact, a 

compelling interest strong enough for such an interpretation of 

the Constitution to be made, whether it loe the State or the 

Federal Constitution. I believe we are going to get to that 

point. Unfortunately, in this country, until something 
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disastrous happens to someone of importance or significance, we 

do not make too many changes. 

SENATOR LESNIAK: I presume the Newark case is going 

to be appealed to the Supreme.Court. 

MR. GIBSON: I am not certain whether Newark can 

afford. it, because I know we couldn't afford to take ours to 

the Supreme Court. But, what we are looking at is, ·again, 

whether or not-- First of all, drug testing is not the only 

answer to the drug abuse pr_oblem in the workplace. We should 

be looking at education and supply reduction as a part of the 

focus. But I believe drug testing of public safety personnel 

is an absolute necessity. That is why we support S-2565, 

because without it, there is absolutely no way--

, SENATOR LESNIAK: Yeah, but-- Oh, okay, you support 

that part of the bill . that deals with routine and random 

testing. 

MR. GIBSON: Yes, we certainly do. 

time frame, and I will stop right here, 

Again, I know the 

because I think my 

basic· position, _ and the po~ition of our administrat;ion, is 

well-known. 

SENATOR LESNIAK: Your. written testimony will be 

-entered into the record as well. Thank you very much. Thomas 

Nowelsky, Deputy Chief of Police, Township of Union? Has he 

left us? 

MR. DAVIS: We have his testimony. 

SENATOR LESNIAK: We have his testimony, and it will 

be entered into the record. Has anyone else signed up to 

testify? Is there anyone else here to testify? 

K E V I N M A R A: I am not going to keep you long. I 

appreciate being able to say something here today. 

My name is Kevin Mara. I work for Public Service 

Electric and Gas, although I am not representing them. I am a 

member of the union there, and I am a delegate to the Mercer 

County Central Labor Council. 
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We ~re truly worried. Drugs are rampant in our 

society, No one wants to grow up to be a drug abuser nor work 

with one, but these problems exist, One wonders, if we can put 

man in space, can we .not overcome the drug problem? We . are 

worried that the .energies expended to combat drug abuse are 

being used with reckless abandon, 

The employee ,is again used as the• first line of 

defense, We support mandatory education not mandatory 

testing for educating the employee will 

far-reaching effects than disciplining, and many 

false accusations. As we have been educated 

testimony-- Public opinion would be so drug prone 

all the facts that· were presented here today. 

have more 

times with 

today with 

if they· had 

When one 

witnesses the testimony the Department 

administration of Washington Township, 

today--

of Personnel and the 

who testified here 

SENATOR LESNIAK: I don't think-- Well, from my 

perspective, I do·not give bad testimony much credence. 

MR. MARA: Okay. There are unfounded reasons for 
. 

mandatory drug testing: I think the use- of drugs is worse than 

I first thought. The words "bottom line" are used, instead of 

compassion. Senator, · you pointed out that some jobs are high 

risk for testing before performing on the job, and several jobs 

are deemed critical for drug testing, , yet one that was 

overlooked was the job of the legislator. Can you imagine the 

Senate peeing in a bottle, so to speak, before a session, for 

what job has more high risk results than mc;1king laws, with some 

of the bills that get through? Drug testing prior to a session 

may have shown some positive results. 

SENATOR LESNIAK: Are you referting to the current 

bills before the Committee? 

MR, MARA: Does this bill really r~strict drug testing? 

Many of the common concerns we have, have been 

mentioned already, so I will conclude. We are· worried that 
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under the guise of fighting drug abuse, employee rights are 

going to be raked. Just where are our priorities? Assembly 

Bill 2850 was truly written in haste. Now, it is this 

Committee's responsibility to slow things down. With the 

performance of this Committee that I have seen so far today, I 

feel a little more at ease. 

Thank you. 

SENATOR LESNIAK: Thank you very much. 

SENATOR CARDINALE: May I ask a question? 

SENATOR LESNIAK: Sure, 

SENATOR CARDINALE: You work for Public Service? 

MR. MARA: Yes. 

SENATOR CARDINALE: What procedures are currently 

being followed by Public Service with respect to people who are 

monitoring nuclear plants? 

MR. MARA: Well, right at this point, it is a matter 

that was taken up with a different union. I am with the OPIU 

professional employees' union. They have, at this point, taken 

employees on their way to work and· told them, "Okay, come on, 

you are going to take a drug test," and they have to submit to 

it. We are fighting in negotiations right at this point. 

SENATOR CARDINALE: So, they have the right and they 

do, in fact, randomly test the operators of the nuclear plants? 

MR. MARA: They have used the right to test, and 

electrical workers and linemen. 

SENATOR CARDINALE: Would you like to see this 

continued? Is that the position you are taking? You would not 

like them to randomly test the operators of nuclear plants? 

MR. MARA: Not when probable cause based on job 

performance--

SENATOR CARDINALE: I am talking about randomly 

testing the operators of the nuclear plants. 

MR. MARA: No, no, I would not like to see random 

testing. 
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SENATOR CARDINALE: You don't want to see random 

. testing? 
MR. MARA: No.' 
SENATOR CARDINALE: You want to see.something in their 

job performance fail, and then test them? 

testing. 

MR·. MARA:, Some sort of job perfo;rmance to lead to 

SENATOR LESNIAK:. A burn-down -- a melt-down. 
SENATOR CARDINALE: Thank you. · 
SENATOR LESNIAK: Okay i thank you . very much. Thank 

you, everybody. There will be another public hearing in the 

future. 

(HEARING CONCLUDED) 
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