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1. APPELLATE D?CISIONS = JAMES A;“DECKER V. RARITAN (MONMOUTH .

-COUNTY)

'i  iDECKERiY§iﬁARITAN (MONMOUTH,§,¥£‘

| COUNTYo
JAWES A.'

oN. APPEAL
'CONCLUSIONS, =~
 AND ORDER '

aﬁf1ﬁ£fqeiiaibeckéfg S

ownohip Committee ofu~ e,Township of Raritan, SR
Since the issues: herein are interrelated and involve
Jof law and fact they haverbeenvconsolidated for.fg;

itensee: with‘Marcella Decker,'f,-h ;
Arthur H,v Decker fOI‘ the R

James?Decker ?trédihg as West End Tavern.i The resolution sets
forth that, whereas the applicdtion for the renewal of the said
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. license was filed by James Decker and thereafter by Marcella
Decker,; Administratrix, and whereas the objection to such issuance
was filed on behalf of Marcella Decker, Administratrix, application
of James Decker for renewal in his individual name. be and the same
was thereby denied. ‘

The petition further alleges that the action of the
respondent was erroneous in that the interest of Arthur H. Decker
(deceased) in the aforesaid license ceased upon ‘his death and no
formal application for renewal was requested. It further asserts:
that the administratrix had no vested right in the said license
and that the appellant James Decker had sbdle legal and equitable
rights in said license. Thus he advocates that the action of
reSpondent was "arbitrary, capricious and an abuse of discretion
in refusing to allow his renewal application." He therefore .
prays that the action of the respondent be reversed and that it be
ordered to issue a renewal license to him individuallya

Marcella Decker, Administratrix of the Estate of Arthur
‘H., Decker, also filed a petition of appeal wherein she states
that the license was extended to the estate and to her as admin-
istratrix thereofs that she did on July 6, 1964 file an applica-.
tion for renewal of the license as administratrix but that James
Decker refused to join with her in the joint application for such
license. The respondent thereupon denied her application for
renewal as adminidtratrix.

She asserts that the action of the respondent was erroneous
in that she was entitled to renewal of the license upon the
refusal of James Decker to join with her, and that the action of
"~ the respondent in denying such renewal was "arbitrary, capricilous
and an abuse of discretion." She similarly urges that the action
of respondent be reversed and that it be ordered to issue a renewal
of the said license to her. ,

The premises in question are located at Highway 36 near :
theRintersection of Laurel Avenue, West Keansburg, in the Township.
of Raritan. ' AR .

‘ No answers were filed by respondent to either of the | f
.petitiona of appeal.. , . A A R

' These were appeals de novo, with full. oppovtunity for
counsel to be heard, to present evldence under oath and cross
examine W:i.tn.esses,y pursuant to Rule 6 of State Regulation No. 15.;

L The appellant James Decker appeared g;g se at this
- plenary de nove hearing, the attorney who appeared and filed the
- petition of appeal having been discharged by him prior to. the~

- heaming. Marcella Decker was represented by counsel C

- The record developed at this hearin reflects the following'
established factsy Arthur Decker (deceased) was the original
licensee for this tavern, having first obtalned his license - ,
in 1946 or 1947. In 1951 he incorporated his brother (the appellant
James Decker) as an equal partner in this business, and thereafter

~ they operated the business as co-licensees. Arthur Decker died on
©.August 16, 1963, and his wife (the appellant Marcella) became the
adminiotratrix of his estate. ©She testified that her brother-in-
.. law James refused to permit her to participate in the business and
- he managed the business by himself.

: Upon application to the respondent, the license was
extended to James Decker and Marcella Decker as adminiqtratrix of
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" the estate. ‘However, at the time of renewal James refused to

permit his sister-in-law to join in an application and made a

- .renewal application ta respondent In his individual name.

Thereafter Marcella Decker, as administratrix, also filed
an application in her capacity as adminstratrix of the estate,
and sought renewal of the license to her, setting forth in such
application that her brother-in-law refused to join in her
application and, therefore, the license should be issued to her.
Accordingly the respondent denied both applications for renewal.

At the plenary hearing before me James Decker insisted
that he did not join as an applicant with his sister-in=law for

- the issuance of this license, and would not do so "unless the
‘law adjudicates she has equity [then]} I would accept her.®

Marcella Decker testified that she has been willing and
is presently willing to amend her application to include James
Decker as a Joint applicant, and has only applied in the manner
above indicated because of his refusal to join in such application.

- It was further developed that there is presently an action in the

New Jersey Superior Court (Chancery Division) for an adjudiéation

- of the equities of these parties and for an accounting. At the

same time an order was entered in that court restraining James

Decker from transferring the license,

R.8. 33:1-26 provides in part that:

#In case of death ... of the licensee, or if for any
other reason whatsoever the operation of the business
covered by the license shall devolve by operation of law

. upon a person other than the dlcensee, the director or

" other issuing authority may, in his or its discretion,
extend sald license for a limited time, not exceeding its

- term, to the executor, administrator, trustee, receiver
or other person upon whom the same has devolved by '

. operation of law as aforesaid. Under rno circumstances,
however, shall a license, or rights thereunder, be deemed
property, subject to inheritance, sale, pledge, lien, levy,

- attachment, execution, selzure for debts, or any other
. . transfer or disposition whatsoever, except to the extent
' expressly provided by this chapter.®

In accordance with the provisions of that section the

... . respondent extended the license to include the names of James

-’ Decker and Marcella Decker as Administratrix of the Estate of

~ . Arthur Decker, deceased. It is well established and aziomatic
. that, under thess circumstances, both appellants have an equal
'w*-right to the license and neither is entitied to the license to’
‘- the exclusion of the other in the absence of a waiver or consent
j{“~of the other partya

As the. former Commissioner Burmett stated in Re Nordheim,

;tf;e_:,,__Bulletin 310, Item 7:

v 'It ma y be that the partnership being terminatedg
each partner planq to continue the business for the next. -
“year each in his own name and to apply for the successive
- license, However, the license may be granted only to the
- ‘one having the right to lmmediate and exclusive possession
of the premises now licensed. Should each have an equal
right to possession, then neither may obtain the license.
.The municipal limitation of the number of licenses is not
_to be augmented because of partnership friction. The
. license cannot be halved,. If the partners can't agree,
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then both will have to go without.

#(2) You ask whether, 'if one partner refuses to
operate with other partner', can such other partner
continue to conduct the business under their partner-
ship license.

"If the partnership remains in existence and con- !
tinues to own the business, and all that happens is that
the partners are on the touts! or in combative mood, it
is lmmaterial, so far as this Department is concerned,
how they arrange between themselves as to who shall -manage
the business. Either partner may, under the partnership
license, manage the business so long as he is doing so
pursuant to the partnership. Their internal fights must
be settlied between themselves or in the courts. .

“However, if the partner who irefuses to operate? is
actually withdrawing from the business, the remaining
partner may continue to conduct that business under the
original license even though now conducting it for
himself, but he must immediately notify the municipal
clerk of his partneris withdrawal so that an endorsement to
such effect may be made on the license (which thereupon
stands in his name alone) and so that adequate notation may
be entered in the municipal clerk'!s records. Sce

- Re Baumgartner, Bulletin 165, Item 10. At renewal time,
he may rensw the license as though it had been in his name
throughout "

Under the facts of this case I am persuaded that the
“actlon of the respondent was erroneous indenying both applications.
What the respondent should have done, in the absence of dis-
qualifying factors involved with respect to either applicant;
was to have moulded these two applications as though they were .
one application and to have renewed the license to both applicants.

: " Obviously, so far as the position of James Decker is
--concerned, it 1s clearly untenable. It is not the duty or .
obligation, nor within the province of the issuing authority, to
adjudicate the equitable rights of the partners herein under their
partnership agreement, That 1s a matterfor judicial determination
. in the courts. As the court stated in Mannion v. Greenbrook Hotel,
-Inc., 138 N.J. Bq. 518: ,

"The legislative policy is limitatlonal but it was
not. intended to abominate all the contractual or legal .
‘obligations of such licensees in anywise related to the
business of selling liquor." - B

N The position of the appellant James Decker presupposes a
false hypothesis that the license 1s property in which the issuing
authority may require the administratrix of the estate to transfer

- her interest therein to the surviv1ng partner. Takacs v. Horvath,
3 N, J Super. 433. .

- I therefore conclude that both appellants had a right to
- renewal of this license as co-licensees, and that the respondent,
-~ in the absence of any stated substantial reason for denying the
' same, should be directed to renew the license to both appellants,
- If James Decker refuses to continue as a co-licensee herein, his
remedy 1s clear. He may express such intention in writing to the
-respondent, advising it of such intention,:.and request that hls name
be omitted from the license and the said license be issued solsly
- to Marcella Decker as Administratrix of the Estate of Arthur Decker,
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- Notwlthstandlng James Decker’s expression at the hearing on appeal

that he would refuse to join in the application for renewal, 1
believe the Director is without authority to cancel his interest
therein. Circumspect action is indicated especlally where he 1is
not represented by counsel., The proper procedure should be that
such expression be made by him, in writing, directly to the
respondent

It 1s therefore recommonded that an order be entered
reversing the actlon of the respondent with respect to both
applications and directing that a renewal license be issued to
James Decker and Marcella Decker as Administratrix of the Estate

. of Arthur H. Decker, as co-licensees,

Conclusions and Order.

‘Pursuant to Rule 14 of State Regulation No. 15, written
exceptions to the Hearer's Report were flled with me by appellant
James A. Decker. In the exceptions it is contended, in effect,
that, while Rule 2 of State Regulation No. 5 calls for application
for extension of license to be made in the form of a petition, no
"petition" was made by appellant Marcella Decker, Administratrix;
that, while Rule 8 of State Regulation No. 5 calls for endorsement of
extension on the face of the license certificate, no endorsement of
the extension herein was made on the face of the 1963 64 license
certificate; that, "contrary to R.S. 33:1-26, the administratrix
still deems the license to be property and demands to be my partner
in the license ...;" and that the application of the administratrix
for a 1964&65 license was filed after the 1963 64 license ‘had
expired. A _

No form of “petition" is prescribed in Rule 2 of State
Regulation No. 5. Respondent Committeets extension-granting
resolution of June 19, 1964 sets forth clearly that the adminis-
tratrix had made "application" for the extension, and the
application was 1egally sufficlent. 4 o

: , Strictly, of course, pursuant to Rule 8 of State
Regulation No. 5, endorsement of the extension should have been
made on the face of the 1963-64 license (and also on the license
stub -- Rule 9, State Regulation No. 5). It is not, however,

the ministerial act of endorsement which grants an extension but
the issuing authority's resolution (heére the resolution of June 19,

1964)

Quoted in the Hearer's Report are the here pertinent
provisions of R,8. 33:1-26, a careful reading of which will serve
to bring out appellant Decker‘s misunderstanding concerning the
alleged misunderstanding on the part of the administratrix with

- respect to her deeming the license to be property Ycontrary to -

R.S. 33:1-26," The quoted language of that sefttion negatives the
tproperty" concept as to a license but then continues with a pro-~
scription of Yany other transfer or disposition (of a license

whatsoever, except to_ the extent expressly provided by this chapter®

(underscoring added). The extent so expressly provided is by
person~to-person transfer (R.8, 33:1-26, Paragraph 4) or by eX-
tension of license (R.S. 33:1- 26 Paragraph 4§

The application of the administratrix for a 1964~ 65 license

ijas filed well before the deadline date (here July 31, 1964) pro-
vided by law -~ in R.S. 33:1-12.13 and R.S, 33:1-96,

After careful consideration of the record herein, including

"the transcript of the testimony, the exhibits, the arguments of
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- couneel and of appellant James A. Decker, and the Hearer's
“Report and written exceptions thereto, I concur in the conclu~
sions and recommendation of the Hearer and adopt them as my
-~ conclusions herein. '

No new application for the 1964-65 license and no new
publication of Notices thereof will be required.

Accordingly, it is, on this 8th day of June 1965,

ORDERED Ehat the action of respondent Township Committee
with respect to both 1964—65 applications 1s hereby reversed; and
it is further ‘

_ ORDERED that the respondent Township Committee issue a
1964-65 plenary retail consumption license in the names of James
A. Decker and Marcella Decker, Administratrix of the Estate of
Arthur H. Decker, deceased; and it is further :

, ORDERED ‘that my Conclusions and Order herein are subject
to the outcome of the action pending in the Superior Court
‘(Chancery Division). . ,

'JOSEPH P, LORDI
DIRECTOR

2. APPELLATE DECISIONS - REED v. SOUTH TOMS RIVER and STOP-INN, INC.

' EDWINA S, REED,
Appellant , '
ppes Aty ON APPEAL
v. CONGCLUSIONS
AND ORDER

' MAYOR and BOROUGH CGUNGIL of the
BOROUGH of SOUTH TOMS RIVER, and
STOP-INN, INC.,

Respondents.v'
Appellant, Pro se. | ' ' '
No appearance for Reopondent Mayor ‘and Borough Council L
James ¥, McGovern, Jr., Esq., Attorney for ReSpondent Stop~Inn, Inc.

BY THE DIRECTOR-' o . .
| The Hearer has filed the following Report herein°ﬁeflr'

Hearer's Report

Appellant appeals from the action of respondent Mayor and .
Borough Council whereby on February 8, 1965 it approved a place-to-
place transfer of respondent licensee's plenary retalil consumption
“license from premises on Flint Road to premises 380 Dover Road,
~South Toms River.- ‘Four of the Council members voted in favor of the
: transfer, two voted to deny, and the Mayor did not vote in the o

L Appellant contendo in her petition of appeal that the action'
of. respondent Mayor and Council in granting the transfer in question
ipwas erroneous on the following grounds-'wv" o PR S :

"a. The locality being a place in the center of homes
and stores where small children congregate and pass
through on. errands.-,' - :
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"b. Ve are gquesticning the legality of this license
renewal as it was not adverticed locally twice
before renewal,

We, We were not glven an open hearing when the trans fer
“was granted by Borough Council in February, 1965."

Appellant testified that in the shopping'ceﬁter wherein
the proposed premises is located there are a number of stores, viz.,
"confectionery, barber shop, hardware, and bakery, and dry cleaner;"

- that there are "about 900 homes surrounding the shopping center;"

that children visit the stores and, because of the location of the
proposed premises, additional traffic problems will be created;
that appellant resides "about three blocks down" from the proposed
site and that the nearest liquor outlet to the premises in question
is approximately 6,000 feet distant.

Henry Reilly, residing "within five hundred feet" of the
proposed premises, testified that he was apprehensive that the
operation of respondent llcensee's establishment "might possibly
create a public nuisance in the area being it is primarily
residential;" that "it can create quite a traffic situation" and
parking facilitles are insufficient; and that, because there igs
"just a part-time police department, it is volunteer", in case of
disturbance it would be difficult to contact the members of said
department. Mr, Reilly agreed that the State Police was available
to render assistance if any untoward trouble arose.

Two other witnesses residing a distance away from the
site of the proposed premises in substance corroborated appellant's

testimony.

Appellant and some of the other witnesses were in sub-
stantial agreement that there would be no objection to a plenary
retall distribution license in the shopping center because of the
earlier closing hour for such type of license.

It will be unnecessary to consider grounds npn and "en"

-set forth in the petition of appeal. In so far as "b" is con-

- cerned, no appeal -has been taken to renewal of the current license
for the former premises. As to "c", since the appeal was heazd
- de novo, full opportunity was afforded counsel and others to
‘present testimony under oath and to examine and cross examine

witnesses. '‘Rule 6 of State Regulation No. 15; Rokay Wines &
Liguors, Inc. v. Passaic, Bulletin 1198, Item 1, Appellant's

-assertion, unsubstantiated by proof, that a liguor outlet at the

proposed site will create a traffic and parking hazard in the

.area’ is ineffectiwe., .

The question whether a licensed premises shall ‘be permitted

iin a particular section of the municipality is a matter confided to
- the sound discretion of the local issuilng authority. Carriell

v. Newark et als., Bulletin 1043, Item 2., On appeal the burden
of showing that the municipal issuing authority abused its dis-

~cretion rests with appellant. YVide, Rule 6 of State Regulation
" No. 15. The Director's functlon on appeal is not to substitute

his opinion for that of the issulng authority but, rather, to
determine whether cause exists for its opinilon and, if so, to
affirm irrespective of his personal views. DeStefano et als. v,
Jersey City et al., Bulletin 1289, Item 4, and cases cited therein.

: The ‘holder of a plenary retail consumption license may,
of his own volition, close the licensed premises earlier than the

" ¢losing hour set forth in a local ordinance with reference thereto.
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However, a municipal issuing authority has no power to impose a
discriminatory closing hour in individual cases. In Cesar v.
Irenton, Bulletin 951, Item 2, former Director Cavicchia held,

when considering a simllar uondition imposed by a respondent, that:

‘"our State Alcoholic Beverage Law (in R.S. 33:1-40)
empowers the governing body of each municipality to
limit, by ordinance, the hours between which the sale
of alccholic beverages at retail may be made. It
would seem clear that the intendment of the statutory
authorization in this regard in R.S. 33:1-40 (taken
together with R.S. 33:1-94) is that a given munici-
pality’s hours for the sale of alcoholic beverages may
be fixed by ordinance only and not by a speclal con-
dition under R.S. 33:1-32. It has long been held that
munlcipal hours of sale and closing must be uniform
with respect to all licensees of the same class.

(8ee Re Grillo, Bulletin 253, Item 4; Re Harrington,
Bulletin 118, Item 13; Re Lamson, Bulletin 118,

Item 6; Re Wenzel Bulletin 19, Item 7.)"

I am satisfied that in all respects proper consideration
was glven by respondent Mayor and Council before action was taken
on the application for transfer. There has been no evidence :
presented herein to indicate that there was an abuse of discretion
or improper motivation on the part of any of the members of said
respondent. General objections to the issuance of a license in a (f
business area, filed by residents of slde streets which are
residential in character, are not in themselves a sufficient
reason for denylng the transfer of a license., Brummer v. North
Arlington, Bulletin 426, Item 11; Pistilli v. Bernardsville,
Bulletin 1030, Item 2.

After careful examination of the evidence, I recommend
that the actlon of respondent Mayor and Borough Council in
granting the transfer of the license in question to the pro-
poséd site be affirmed, and that the appeal herein be dismissed.

Conclusions and Order

No excéptions to the Hearer's Report were filed within
the time limited by Rule 14 of State Regulation No. 15.

Having carefully considered the entire record herein,
including the testimony taken, the Hearer's Report and the
recommendatlions therein, I concur in the findings and conclusions
of the Hearer and adopt them as my concluslons herein. Hence I
shall enter an order as recommended.

. Accordingly, it i1s, on this 9th day of June 1965,

ORDERED that the‘actioﬁ of respondent Mayor and Borough
Council be and the same 1s hereby affirmed, and that the appeal
herein be and the same is hereby dismissed.

JOSEPH P, LORDI
DIRECTOR
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3 N RECAPTTULATION OF ACTIVITY BY QUARTERLY PERIODS FROM JULY 1, 196k THROUGH JUNE 30, 1965
dst Quarter 2nd Quarter - 3rd Quarter Yth Quarter:
July Auva. Sept. Oct.Noy.Dec. Jen.Feb.Mar. Apr.“ay June -
?R!;ESIS: b ¢ )
otal mumber of persons arrested . 1 8 8
glcﬁ?cees and employees ‘gs gg Io ug
cotlepgers , . . ' 8
SETZURES: 2 a 3 H
Motor vehicles - cars , 1 2 - 5
- trucks : : - - i 3
Stills - over 50 gallons 1 2 1 2
- 50 gallens or under.. .2 2 ) 1
Algohol - gallons ‘ : 16.105. , 287.80 36.041 70.497
Hesh - gallons 300 1,331 1,165 252
Distilled nleoholic beverages - gallons . 364..990 62.40 . 121.051 - 24.241
Breved ot arashotic b 1 s 2002 218 19501
everages « gallons ‘ o .5352 27.85 . 15.511
REF'I;AILlLICEN‘QEES;f 4 o g 33 % 1.93 53
remises inspecte ' 1,91 2,0 . 2,032
Prenises vhere alcoholic beverages were gauged ’5 1: 5; 1’6% 1:6%6
Bottles gauged . 18,513 24,180 24,213 21,765
Premises where violations were found 172 168 181 197
Violations Found 1Y | 219 240 240
Unqualified employees 9l 83 8 1
Appllcaflon copy not availéble : 33 25 39 58
738 sign not posted : 51 32 22 23
Otwer mercantile business ' 13 16 i8 19
Disposal permit necessary g 12 14 1y
Prohibited signs il 6 7 7
Inproper beer taps _ . 2 - 2 -
Other violations 28 k5 70 58
STATE LICENSEES: : '
Premises inspected 56 28 35 69
l.icense applications invesilgafed 38 27 18 Sk
CEIPLAINT Ss -
Complaints assigned For invesiigafnon o 1,012 l 113 l »065 1,157
Investigations completed 983 oy7 1,401
Investigations pending . (163) 1235 sh) _ 214
LABORATORY s ) )
‘ Analyses made : 460 298 . 295 480
Refills From licensed. premnses - bottles 142 13 119 156
- Bottles from unlicensed premises 86 33 50 6l
IDENTIFICATIONs .
Criminal fingerprint identifications made - - 26 13 20 3%
Persons fingerpr Inted for non-criminal purposes - 1,119 759 - 760 1,355
Ident.contacts made w/other enforcement agencies 690 521 466 890
MV identifications via N.J.State Police teletype 2 5 I 3
DISCIPLINARY PROCEEDINGS: - ) B
Cases trensmitted to municipalufies 28 29 .22
“Violations involved N - 59 28 32 28
Sale during prohibi fed hours . 26 16 15 13
Sale to minors ' 9 10 11 11
Failure to close preme dure-proh. hours .3 - 5 I
Single instance of other vrolaflons . e 2. 3 . - -
Cases instituted at Division e Ty 48 (O i+
- Violations involved S o 87 18 9% . 88
Sale during prohibited hours o 8 12 14 . "1y
- Possessing liquor not truly labeled 1, 8 15 LR
Sale fo.minors et 8 ) [T 12 . [
. Permitting lottery activity on premises L6 P 10 - E,“
- Pernitting bookmaki on premises : o ,z - L -
Sales below filed pr ‘ ) 2 10 .-
Beverage Tax Law: non-compliance R - 2 9 -
. . Fraud in epplication . : L2 3 5 5
"~ Fallure to close prem. dur. prohibifed hours RS S 4 -3 3
Conducting business as a nvisance w2 1 - S U 5
Hindering lrwestigation - - -2 '3 S 1
Unqualified employees _ 1. S o 2
Fraud and front ‘ K 1. | 1 o
Permi tting immoral aciivify on- premlses .2 - 2. c2
permitting hostess activity on. premises 2 1 1 2.
Pernitiing gambllng on premises .- 2 .2 P O .
Permitting Foul language on premises - 1 -2 -1 .2
- possessing pinball machine on premises 2 1 i N
. Retaller-fo-retailer sales . e 3 RS -2
" Substituting alc, bev. o*her than ordered 1 2. - S -
i~ Unauthorized trensportation = R 2 - = e
‘W) sale to Infoxicated persons- - L. e - 2
i Single. Insrance oF ofher vlolaflons oL < 8. - 7. 'Y

BULLETIN 1628
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. Total

265
146
19

-
-t

OIS FOUVIIU] ON OV O~ Ol 00 000

o *lncludea 1hrea cancellafion proceedinqs - llcenses lmprovlden+1y Issued to- licensees, and stockholdcr, convicted

e i ‘ ) : oi .orimes . involving moral 1urpliude and non-residenf sfockholder. L
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DISCIFLINARY PROCEEDINGS {CONTIMUED)
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I1st Quarter 2nd Quarter 3rd Quarter Lth Quarter

July Aug.Sept. Qct.Nov.Dec. Jan.Feb.Mar. Apr.Hay June Jotal

- Cases brought by municipalities on own initiative

and reported to Division

Violations involved
Sales to minors
Pernitting brawl etc. on premises
Sale during prohibited hours

Fallure to close prem. dur. prohibited hours 1

Conducting business as a nulsance

Permitting minors on premises unaccomp. by
parents or guardians (local reg.)

Hindering investigation

Permitting lottery activity on premises

Permitting bookmaking on premises

Failure to afford view into premises during

prohibited hours

Permitting immoral activity on premises
"Employing persons w/o indent. cards (local reg.)

Act of violence

Employing female bartender (local reg.)
Employee working while intoxicated

Unqualified employeces

Single instance of other violations

HEARINGS HELD AT DIVISION: .
Total number of hearings held
Appeals
Disciglinary proceedings
Eligibllity
Seizures
Tex revocations . :
Applications for license
Hrder to show cause
STATE LICENSES AND PERMITS ISSUED:
Total number issued ,
Licenses
Solicitors! permits
Employment 1
Disposal "
Secial affalr permits
Wine pernits
Miscellaneous "
Transit insignie
Transit certificates

OFFICE OF AMUSEMENT GAMES CONTROL:
l.icenses issved
Premises inspected

Premises where violations were Found

Nusber of violations found
Enforcement files established
Disciplinary proceedings instituted
Violations involved
Charge In excess of 25¢
Operating controlled geme
Redemption of prize for money
Operating unlicensed geme
Non-registered emplayee

. Dateds July 15, 1965

0§18 s s

70 69 65
9y 9 Th
1 . 28 33
8 : 10 11
y ; 3
3 ) 6
2 - -5
6 - 2
4 i -
- . h i
1 - -
3. - -
2 1 1
1 -. 1
2 - -.
- 2 -
- 2 -
3 '} 3
106 125 119
5 2 b
% 1 20
2 5 i
3 2: 8
2 2 2
5515 3,063 22,280
xsz ' mg 2,861
9
705 556 3,617
170 208 165
1,236 3,087 1,307
893 15
571 362 -
Tyl 554 12,270
56 iz2 1,29
99 C272 270
- - 325
- - 89
- - 128
55 i3 83
i - i
1 - 3
- - 1
1 - -
- - i
- - 1
JOSEPH P, LORDI

Directof of Alcoholic Beverage Control
Commissioner of Amusement Gemes Control

10
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o DISCIPLINARY PROCEEDINGS - SALE TO MINORS - LICENS E'SUSPENDED
FOR 20 DAYS., - '

In the Matter of Disciplinary .
Proceedings agalnst

)
| )
MARY RIPER

t/a "Pleasant Valley Inn" )
w/s Delsea Drive, north of Franklinville ' , ‘
Franklin Township (Gloucester County) ) CONCLUSIONS
PO Franklinville, N. J. : i AND ORDER

Holder of Plenary Retail Consumption )

License C-3, issued by the Township

Committee of the Township of Franklin, )

transferred during the pendency of these

proceedings to )
)

. EDWARD & STELLA KEEGAN
for the same premises. o )

W O G e S B 0 T B ST G G S S B 2 T S Wy SR I W D € - A G WTH W ST G T M €5 D R U G S P S aD - .

Frank M. Lario, Esq., Attorney for licensee Mary Riper.
Edward F. Ambrose, Esq., Appearing for Division of Alcoholic
Beverage Control.

BY THE DIHECTOR- ‘
The Hearer has filed ‘the following Report herein:

Hearer's Report

o Licensee (Mary Riper, hereinafter the licenseeQ pleaded"‘_
.not guilty to: the following charge~ o

"On Sunday, October 18, 1964, you sold, served and
delivered and allowed, permitted and suffered the
sale, service and delivery of alcoholic beverages,
directly or indirectly, to persons under the age
of twenty-one (21) years, viz., Richard ---, age
17 and David ---, age 17, and allowed, permitted
and suffered ‘the consumption of alcoholic beverages
by such persons in and upon your licensed premises;
'in violation of Rule 1 of State Regulation No. 20."

The Division sought to establish the charge by offering o
the testimony of the minors David - and Richard —— in addition .
to the testimony of Agent L. : L :

The testimony indicated that David and Hichard hitched a
ride from a stranger in Glassboro at about 11:40 p.m. Saturday, . - ..
‘October 17, 1964. (David testified he was 17 years of age on that -
date, and was born on February 28, 1947), and were let off in .';r '
front of another licensed premises in Franklin at about 11:50 p.m. . -
Davld entered these premises along and, upon being refused a .- .
drink, he made his exit and he and Richard walked to the Riper
licen"ed premiees.; David entered the Riper premises on Sunday,
October 18, 196/, shortly after midnight, ordered a beer from a°
male bartender, received the beer-and consumed it. After. ordering,
receiving and consuming another beer, he shot a game of pool and’
then went outside and rejoined Richard.  After talking about
fifteen minutes, both mirors entered the licenced premises (which
was rather crowded) at about 12: 45 a.m. and. ordered ~were served
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- and consumed about fifteen beers each Richard also consuming
"a couple of shots." Both made their exit at 4 a.m.

David testified that there were two bartenders on duty;
that no one questioned him as to his age; he was not requested to
make any wriltten representation as to his age, and he heard no
one question Richard as to hles age. He further testified that he
could not identify anyone in the hearing room as being one of the
bartenders that night. On cross examination David furnished a
detailed -description of the interior of the licensed premises and -
its contents, and stated that the bartender who served him the
firéth;ime he went in ‘had blond hair, the other bartender had
dar r.

Richard testified that he was born on September 8, 1947*
was seventeen years of age on October 18, 1964, and corroborated
‘the story related by David which culminatéd in the entry of both
minors in the licensed premises at about 12:45 a.m. on October 18,
1964. Both minors ordered, were served and consumed beers, and
neither was questloned as to age. Richard estimated he drank
about twenty beers and about four whiskeys; that both left at
closing time (4 a.m,) and that, upon leaving, he was inebriated.
An exhaustive and most searching cross examination by the attorney
for the licensee failed to produce any material inconsistencies in
the testimony of the two minors relating to the charge.

Richard testified on cross examination that in November
196/, he visited the licensed premises in the company of Division
Agents 1. and H and identified Edward Keegan as the tall man with
the crew cut as the bartender who served the minors, and Fred
Tecklenburg as. the other bartender on duty, both of whom were in
the hearing room., Keegan has 1ight colored hair, - :

. Agent L testified that, in the course of investlgating the
charge against.the licensee, he visited the licensed premises on
four occasions -- on November 10 and 20, 1964, and on two
occaslons prior ‘thereto. . On November 10 1964, Agents 1 and H
drove David to the licensed premises to attempt to make identifi-
cation of the premises. Agent L testified that two or three
days prior thereto he visited the ‘licensed premises and spoke
with the licensee; he had asked the licensee who her employees
vere; upon being: adv1ced he asked the licensee as to when it
'would be convenient for her to arrange for a meeting with them;
that, upon arriving at the licensed premises on November 10, he
spoke with the 1icensee and arrangements were made to see the
bartenders. in the kitchen; that, after the bartenders Edward
Keegan and Fred Tecklenburg entered the kitchen, the agent had
David and Agent H.come into. the kitchen; at that time the-
licensee and‘ the two bartenders were informed as to the purpose of
the visit and ‘asked them as to who was tending bar on early Sunday
morning OCtober 18; he was told that they were the two that were

. tending bar on that date; that David did not identify either Keegan

.-or Tecklenburg as the bartender who served the minors on the night
in question; however, in the presence of the licensee;, David
stated that this was. the tavern he was in.

On November 20 1964, Rlchard directed the same Division
agents to the licensed premises after arrangements had besen made
to meet with the two bartenders Keegan and Tecklenburg. Richard
identified the licensed premises after the group passed several
‘other taverns on Delsea Drive In TFranklinville. The agents and
Richard met with the licensee, Keegan, Tecklenburg.and Keegan's
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‘mother (latér identified as Mrs. Stella M. Keegan). Richard
stated that the licensed premisss was the tavern in question and
Keegan was the bartender who then served the alcoholic beverages

"~ on October 18. Both Keegan and his mother denied he (Keegan)

was there that night. Agent L further testifiled that he there-
upon saild to the licensee, "'Well, when I first came to you, it
might have been the 6th, 7th or Bth of November, and 1 asked
you for your employees you gave me Keegan's name and Fred's name,!
and she said to me, 'Well, at. that time they were the only two
I could think of, and they were the names 1 gave you', but she
said he wasn't working at that time there." On cross examination
Agent L confirmed that both Davlid and Richard directed ths agents
to the tavern operated by the licensee; David did not identify
the bartenders; Richard did idéntify Keegan as the bartender who
served them; that when Richard made the identification, first
the licensee, then Mrs. Stella M., Keegan, and -then Edward Keegan
denied that he was on duty on October 18, 1964, maintaining he
had had an operation on his shoulder. I+ was also brought out
on cross-texamination that Richard describzsd the bartender who
served him as being tall, thin, crew haircut, about twenty-two
or twenty-three yesars of age. '

' - In her defense the licensee called upon Edwerd‘Keegan,A
Albert E. Kuhs, Fred Tecklenburg and Stella M. Keegan,

: o Keegan testified that he was employed by the licensee
as a bartender since April or May of 1961; that he was on the
pltching staff of the Philadelphia National League baseball clubj;
that he sustained an injury to his right shoulder; entersd the
Jefferson Hospital in Philadelphla on September 3, 1964; was
confinsd at the hospital for ten to eleven days; tried to work onme
Tuesday afternoon about two to four weeks after release from hospital;
his arm hurt, he 'quit after about an hour, and he did not return té
work at the 1icensed premises until.the 28th or 30th of October.
He stated he was not in the licensed premises on October 18, 1964,
and therefore could not and did not serve alcoholic bevcrages to
‘David and Richard. On cross examinstion he was asked, "Was there -
any bartender who worked in this tavern either on October 18 or
at any other time other than yourself who had a description similar
to that given by this young man?" Keegan responded, "No, sir."
Keegan testified that he was six feet three inches tall weighed
about 170 pounds on October,18, and was twenty~five years of age.
"His hair was blond and crew cut _ :

, Albert E. Xuhs testified that he worked as a bartender
, at the licensed premises every week-end including Friday, Saturday
~and Sunday evenings, until closing at four o'clock in the morning,
. commencing Friday, September 4, 1964 to October 25; that he was so
employed on Saturday evening October 17 to Sunday October 18 at
" 4 a.m.; that he never saw the minors David and Richard until he.
‘met them in the hearing room; he did not see them in the licensed -
premises; that Fred Tecklenburg was the other bartender during
that period, and Edward Keegan did not perform any bartendlng
while he was SO employed.

: R Fred Tecklenburg, employed as a bartender by the 1icenqee,
testified that he was so employed on the date in question and denied
| seeing either David or Richard on that date. _

* Mrs. Stella M.. Keegan (a sieter of the licensee and mother
of Edward Keegan) testified that she helps her sister manage the
place; her son was not engaged as a bartender due to physical

- incapaclty from early September to late October 1964; she was
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) in the licensed premises Saturday evening October 17th until
-~ closing time, and that David and Richard were not in the licensed
premises on that occasion.

, Due to the sharp conflict in the testimony presented by
the Division and by the licensee, I have set forth in detaill a
large quantum of the material and vital testimony adduced herein
so that we may develop a proper perspectiye of factual issues
involved in this proceeding..

At the outset it should be indicated that we are dealing
here with a purely: disciplinary action, and such action is civil
in nature, and.not criminal.. In re Schneider, 12 N.J. Super. 449
(App.Div. 1951) Thus the proof must be supported by a fair
preponderance -of the credible evidence. Butler Oak Tavern V. -
Divislon of Alcoholic Beverage Control, 20 N.J. 373 (1956).

_ . Since this is strictly a factual situation, the credibility
of witnesses must be weighed. Evidence, to be- believed, ‘must not
only proceed from the mouths' of credible witnesses, but must be
credible in itself, and must be such as common experience and
observation of mankind can approve as probable in the circumstances.

Spagnuolo v. Bornet, 16 N.J. 546 (1954 Gallo v, Gallo, 66 N.J.
Super. 1 (App Div. 1961)° .

I have bad an. opportunity to observe the demeanor of v
the witnesses ‘as ‘they testified and; in view of the conflict in -
the testimony, I have made a careful analysis and evaluation of (:

~ thelr testimony,a>~ﬁ-r S . » :

Although I strongly deplore the conduct of both minors
" on the date in- question, none - the less I am imperatively persuaded
~that their version had a substantial ring of truth with respect to-
the alleged purchaseés and consumption of the alcoholic beverages o
upon the licensed premiseso ‘ S

: I reject the arguments advanced by the licensee?s attorney
in his memorandum and reply memorandum., As to the argument that

 the age of the minors was not established, it has long been = .
held that testimony by . the minor himself is legally sufficient to
establish his dge.  Briefly. sumarized, the balance of the arguments
1s directed to' the theory that the Division has. failed to prove the :

'charge by a: fair preponderance of the evidence.- . , o

7

. ' I am" impressed by the fact that both minors unequivocally S
- identified the licensed premises. One minor made positive identifi-
- cation of the bartender who.served them. - Assuming (for the purpose
. of argument only) .that both minors had failed to identify the SR
particular employee making the sale or service, it has long been -~ .-
established that the failure to identify the particular employee -
‘making the sale or service of alcohollc.beverages to a minor is
not fatal in.disciplinary proceedings, provided it be ‘established .
that the minor purchased, had. served to him or was permitted to -
consume an alcoholic beverage in the licensed premises. Re Kurinsky
and Ancel, Bulletin 1100, Item 7; Re Dante, Bulletin 771, Item 9;
Ott's Incorgorated v. Division of Alcoholic Beverage Control
“App.Div.), decided March 29, 1962, not officially reported
reprinted in Bulletin 1444, Item l ‘ , , ,

I have carefully noted the demeanor of the minors and
carefully examined the entire record herein, and I falled to
‘detect any -semblance of improper motivatlon on their part.
Additionully, a searching cross examination by the licensee's
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attorney failed to reveal improper motivation on the part of the
minors.‘ ‘ - : T . , 5, ‘

, While a- finding of guilt should not begmade where the
evidence 1is in serious conflict and ‘equally as consistent: with .
innocense as with guilt, nevertheless a categorical denial by the
licensee and his witnesses should not be permitted to dvercome

"~ ‘clear and logical- evidence to the contrary., I am:of the opinion
~ that affair evalt -0 1y leads -to the: o
,conc]usion that th erates in f‘avor~

The - ense : ' of suspan31o fo] license prior to
'the violation alleged herei ﬁalbeit the:license was suspended (for
undisclosed interésts of Edward and Stella Keegan. in the license)
for the balance of its’ term, ‘effective April 29, 1965; with leave
to apply for 1ifting of: ‘the suspension upon proof ;of ‘corredtion
of the unlawful situation after twenty daYs from* its ‘commencement.
Re Riper, Bulletin 1618, I 1 further ‘reécomnend that the

license bm suspended fo ‘twenty days. Re Liebert; Bulletin 1453,
Item 3. . ' UL PR

gConclusions and Order ‘@e-fiﬁft

: Written exceptions to the Hearer's Report and argument
thereto were filed by the licensee's attorney pursuant to Rule 6
of State Regulation NO; : T SV S

Licensee's atto_ney es’, in “his second exception that
the Hearer erred in-refusing: to. ‘allow him to.examine the minors
as to their condition: of;sobriety and abiIity ‘to-remember what
transpired. following th -r“allegeddeparture from the licensed :
premises.A The transcri Indicates that-on cross’ examination both

Bk ,ondition ‘of - aobriety. ‘Further,
the record plainly indioateS'that the 1icensee was. accorded ample
1atitude in cross“examining the minors as to subsequent acts.

I am- informed 5? agstaff member that licensee's attorney was
.afforded full opportunity to examine the: transcript during  the.
‘normal working hours' of the. Division and; ‘as a: matter of fact,

he did avail himself of such opportunity.<,%u,-~«

I find- that the matters contained in-the other exceptions '_
“had been considered in detail by the Hearer in his report and they
~are without merit.%~A . _ : ‘

‘ Consequentlyg having considered the entire record herein,.
-including the exceptions ‘filed, I comecur in'the findings and
conclusions of the Hearer and adopt them as. my conclus1on herein.»

s Division records indicate that” the suspension of license
‘for the balance of its:‘term as: mentioned:in the Hearer's report .
(Re_Riper, supra) has. been lifted effective May 19, 1965 by
. supplemental order dated June 7, 1965, Re Riper - Keegan,
.gBulletin 1627, Ttem 7. ’

Accordingly, it is, on. this lOth day of June 1965,
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'w{sg““"V OPDERED that Plenary Retail Consumption License C- 3, :
“1ssued by the Township Committee of the Township of Franklin to
Mary Riper, t/a "Pleasant Valley Inn", for premises w/s Delsea
- Drive, north of Franklinville, Franklin Township (Gloucester
County), and transferred to Edward & Stella Keegan for the same
- premises durlng the pendency of these proceedings, be and the
same Is hereby suspended for the balance of 1ts term, viz., until
midnight June 30, 1965, commencing at 4 a.m. Thursday, June 17, 1965;
and it 1is further '

. - ORDERED that any renewal 1icen%e that may be granted
shall be and the same is hereby suSpended until 4 a.m, Wednesday,

- July 7, 1965.

JOSEPH P, LORDI
DIRECTOR

5. STATE LICENSES = NEW APPLICATION FILED,

Flagstaff Iiquor Co.
536 Fayette Street

Perth Amboy, N. J, |
’ Applica%ion filed August 6 1965 for place—to-place transafer

of Plenary Wholesale License W=22 tg include additional spac@.

J se” ﬁ'f):,

irector

New J@vsey Sta%@ Lilorary



