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BY THE DI'RE”TORe } ,
The Hearer has flled the . folloW1ng report herein°»'

Hearer'is Report

This appeal addresses itself to the' actlon of the Tre-~
spondent Board of Commissioners of the City of Wildwood (herein-
after Board) whereby on October 24, 1967 it granted a person-to=
person and place=~to-place transfer of a plenary retall consump-

 tion license from: Syl=-Fran Ass001ates Inc, to Liquor Mart, a New
Jersey Corp., and from premises. '3201=03=05" New ‘Jersey Avenue to.
premises to be constructed at 4116-18-20 New Jersey Avenue,
Wildwood, for the period expiring June 30, 19680

The adopted resolution reads as followss

“WHEREAS9 application was filed with this
Authority for the transfer of Plenary Retal Con-
sumption License: C=43 from Syl-Fran Agsociates,
Inc., 3201=03«05 New" Jersey Ave., Wildwood, N.J. to
Liquor Mart, a New Jersey Corp. for: premises to be
constructed 4116-18-20 New Jersey Ave.; Wildwood,
N, J99 and

"WHEREAS, the application was in good formg was
accompanied %y the proper fee and all other proofs
requlred by law, and

"WHEREAS, three lette?s and petitions opp051ng
transfer were filed with the Clerky.and public
hearing was held on October 19, 13'f§ and

: "WHEREAS the Issuing Ahthorlt thas giveaeonm
sideration to all comments obgeetgene and circume
stances regarding the application'zand in its dis=-
eretion has determined that there is need and .
necessity for such license to be transferred.’
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"NOW THEREFORE, BE IT RESOLVED,; by the Alco=
holic Beverage License Issuing Authorlty of the

- City of Wildwood; in the County of Cape Mag§ Nedo

that Plenary Retall Consumption License C-
transferred to Liquor Mart, A New Jersey Corpe for.
premises 4116=18-20 New. Jersey Ave.y Wildwood,; N.Je
The effective date of transfer being October 2k,
1967, subject to completion-of-premises and is-
suance of a certificate of occupancy by the
Building Inspector.®

The petition of appeal challenges the said action for

reasons which ‘may be briefly summarized as followss

(1) . The site to which the license was transferred
is within 20C feet of a churchj thus the said
transfer violates the pertlnent law and
statutes

{(2) There is no need or necessity for said transfer
since the area is sufficiently serviced by
other licensesy

(3) The transfer would result in "deterioration
of what is now a residential neighborhood;®
would result in an increase in crime and
juvenile delinquencys and it would also re=-
duce property valuess

(%) The Board failed to "adhere to the proper

' order of proof™ at the hearing before it
At that hearing the appellants produced
seventeen witnesses who testified against
the transfer, whereas no witnesses were pro-
duced on behalf of Liquor Mart;

{5) The municipal Clerk "has an interest in the
license owned by respondent, Liquor Mart
and therefore should have disqualified him-
self from receiving obaectlons concernlng
this license."

" Separate answers were filed by both the Board and Liquor

Mart in which they deny the substantive allegations of the petition.

Both- answers further assert that the appellant Vexpressly admitted

before the City Commission that the location of the license was not
within two hundred feet of a house of worship, and admitted that
the transfer was not in violation of the appropriate restriction
with respect thereto," A statement of reasons’ for the grant of the

transfer, in further elaboration of-the said resolution whlch was
:offered in ev:n.d.ence9 reads as follows:

®Tp addition to the fact that the application.
by Liquor Mart was in good form accompanied by
the proper fee and other proofs. required by law,

‘other reasons for approving the transfer were
~that the premises were within the. same zone of

Highway and automotive Commercial designated as
C-4 of the revised Zoning Ordinance of the Citys
that the area to which transfer yas sought was a
new business street recently taken over as a part
of the County Road system by the. Board of Chosen
Freeholders of Cape May County, mewly paved, well -
1ighted and carrying a complete traffic 31gna1
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.‘system and in the Master Plan of the City9 will
be' considered as a major business street in .
the community; that there was public need and
'necessity to have 'such licensed premises which
it is represented, will carry on the busgness of
 sale of alcoholic beverages in orlglnal conm;a:‘
tainers for off premises consumption, the nearest
~such other exclusively package goods ‘store belng
© seven {7) .city blocks to the South. Moreover,.
"~ under the proposed Urban Redevelopment Program
‘ ;Acontempleted by the City, the present license 8
-~ one of approximately 18 others in the area to be Y
. - rsweveloped, which number is to be reduced when
-~ the Urban Redevelopment program is completed over
& five year period. In reducing the number of .
. ‘licenses, those to be cut out will ‘have to be-. ;”_fc;k
. either transferred out of the’ area or pur-. . *f*w“*'”
chased by the City and retired. In anticlpat_on ,
. of this development and the reasons aforestated9
5 wfﬁit was deemed, in the discretion of the local -
© . issuing authorlty9 in the best interest of the
7 "City and the area to which this Iicense was. ,,4,;-~ :
. sought to be transferred, to approve the appllnfxl el
: ".g{catlon and grant the trensfero" ‘-; P S R P

B The ‘appeal was heard de novo pursuant to Rule 6 of Statejfﬁ7
: Regulation No..15; with full opportunlty for the partles to pree
sent evidenee and to crossnexamlne witnesseso' :4p31“ _

' ’ Two threshold issues were raised by the appellan
_.flrst w1th respect to the conduct of the hearing held before’ th
Board and second as to the statutory requlrement prohlbltlng
transfere W1thin éOO feet of a church or schools R L

, A pellants obaected to the order of proof of the testl-';~*

‘mony offered before the Board, It appears that the Mayor dlrected Hf
the witnesses for the appellants testify before the quuor Mart =
presented 1ts casea o ST

.“

: The manner and order of receiving ev1dence before a o
local Board is a matter entrusted to the local. issuing: authorlty
so long as it comports. with fairness and the right to be. heard,’
It is quite evident that the Board gave full breadth to this .
principle: and permitted all the witnesses who desired to. express
their views, Liquor Mart did not call any witnesses, and its.
position was advocated by its attorner No pregudlce is obv1ously
'manlfested by this procedure, and the Board ultimately arrived at
its determination at the conclus1on of an extended public hearing. -
Hav1ng given the objectors the opportunity to present.such obe = -
jections, the Board has observed the traditional safeguard ‘against .-
arbitrary action or what Chief Justice Hughes has termed "the rudlm =
mentary safeguards of fair play.® Morgan v. UsS., 298 U.S. 468,
56 S, Cte 906 (1936). In any event, appellants have not . been e:A

: preaudlced since the action of the Board was subject to full s
review at this plenary de nove hearing. Cino . Driscoll., 150 S
NoJe.Le 535 (Sup. Ct, 19??)9 Neiden Bar and Grill v, Munlolpal Bd@?‘,-
ete., of Newark, 40 N.J. Super. 24 (App. Div. 1956); c¢f. Egsex Couiy
etc., Stores. Aqe’n v, Newark, etc., Beve Contas 6# N, J@ Supera 3tk

. .In my consideration of this matter I’ have ‘examined the f"”_
- entire record including the testimony adduced: before the Board3 R
-as well as the testlmony taken at this plenary hearlngg i
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The record also clearly indicates that the premises %0
"which this license was transferred is more than two hundred feet
from the nearest church; and this is indeed admitted by the ap-
pellants. Accordingly, appellants® contention with respect
thereto is unsupportable and must be regectede-

I :

The crucial assault on the action of the Board is S
rooted on the thesis that it was not based upon con51derations SR
of the public interest., We pause here to observe that this issue B
was rather emotiocnal, which particularly aroused the parishioners -
.of the Asbury A.M.E, "Church as well as some neighborhood reszdentss
Six witnesses gave sworn testimony before the Board and fourteen
other witnesses who were not sworn offered - brief statementss In_
addition, several of these witnesses also testified before mes

The testlmony of Reve William J. Faulkner seems to est_'ﬁff°’

press the primary objections and may be summarized as followss - = .
He objects to the grant of this transfer because the proposed site
would be within a block-and-a=half of a public school and many

of the students who go to the school would pass the corner where

the store is located., The transfer would also "work against a :
religious program of the church itself® which is located dlagonally
across the street from where the entrance of the ligquor store would
be. Further, there have been several instances where drunken drivers
caused assaults on local residentss It was his feeling that there j“"
was no need for another liquor store since this neighborhood al-.
ready had "nine saloons or ligquor dispensaries." He pointed out -
that there weére fifty-two liquor licenses in the City of Wildwood -
to serve 5,000 citizens, although he admitted’ that the population .
of this nommuni'ty increases to over 100,000 during the summertlme@_ju.u‘
He noted that, before the Board took ac%ion on this application, -
Mr. Baker (the City Clerk) visited him at his home and urged him-.

. to support the application on the ground that it would increase the
value of real estate. He informed Baker that he could not do so
and would oppose such action, He expressed the apprehension tha%
although the applicant stated that he intended to operate a package
store under its broad package privilege and did not contemplate L

- operating a bar or a night club, Liquor Mart might, in the fore-‘;,,i’

" seeable i‘uf:ureg expand this operation to 1nclude a bar oT night
-club, ‘ : .

, On cross examination this Wltness agreed that the site in B
questlon is zoned "commerciali" that the street has recently been -
repaved, and that there are now very bright lights on New Jersey ... .-
Avenue. The witness also admitted that he is: basically opposed FRS
to "1iquor9 period,” ~ _y~_hzfo

Rev. Edward E. Burkman Sr. supplemented the: testimony
of Rev., Faulkner to the effect that the trustees of his church
were unanimously opposed to this transfer. because, in addition
to the aforementioned reasoms, this transfer would interfere with
‘the efforts of the people of Wlldwood to W1ift themselves culturallys"Yi
morally and spiritually to a higher planes" that their views -~
should be respected,

Frank H. Foster (a motel owner). alsq objected to thls
transfer ‘because he was fearful that people who purchased whlskey

would throw . their empty bottles inthe street, It was his expermf“;;:-;j

ience during the past year that people purchaged whiskey in the =~
outlets in hi's area and would stand outside o? the stores and d?ink, o
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Walter 7. Cottman Jre (a recreation superv1sor at the
Woodbine Mental Retarded Instltutlon), who worked as a special =
patrolman during the summer months, objected to this transfer be- -
cause he felt- -that, with the addition of this outlet at this lo-
cation,. people will have further opportunity to buy more llquorm->

. Edward Baker (the City Clerk) testified that he- is.a
ma jor shareholder of New Homes Construction Company which owns . -
the site to which this license was transferred. He submitted =~
building plans and specifications to show that the building to bei'
constructed on this site will house his own real estate office as -
well as several other commercial enterprises. - He does not have
any interest or .conniection, financially or otherW1se3 with Liquor - -
Mart. His wife who is an experienced operator, is a. ninety-

~eight per cent, stockholder thereof, and is in full control of 1ts:- .
operatlon, T o _ , T R

. : Questloned about his activ1ties as a Clty Clerk 1n so S
far as they related to the proceedings before the Board, he stated .
that he designates his Deputy Clerk to sit in at hear1n§=at whlcht'[
applications for liquor licenses are entertained, His Deputy - ..
Clerk was actually present and so engaged at the time of the pubmz;“c
lic hearing, but Baker was present at the meeting of October 24, - ..
1967, when %he resolution granting the application was passed. j~~i
He did not partlclpate in any of the discussions, and his acts were
ministerial as Tequired by law, Finally he added that the license.

of Liquor Mart is his wife's license, "her money and her llcense"f.'xu

aﬁd "hgr full. intent and purpose" is to operate it "as a. 1iquor
store. Av,u’-___ o o , = R

B : Respondent called several neighborhood re51dents' L S
includlng madjoining property owner, who testified that they have o

no objection to the location of this license at the new: sites” Theyzu~
also corroborated the earlier testimony that the site is in‘a grow- . -

ing commercial area and, :as Earl Calloway, an: experienced realtcr
stated, "the current- trend in Wildwood through its urban renewal
program has created much moving of the business area and the = =~
spreading’ of business along the main arterles." He noted that New
‘Jersey Avenue is a commercial artery which contains, near the site9
such businesses as a "miniatufe golf range course ... a motel", a
drive-in ice cream store, hardware store, Further, there has not
been any new home constructlon on New Jersey Avenue in the last
five yearse ek » .

Edward Baker was recalled by the respondent to. add the :
follow1ng 51gniflcant testimony. The site from which this license
was transferred.is in a so-called urban renewal development area.
In that area there are presently fourteen liquov licenses. = Eight

~of these, according to the plan, will remain where they are it
they are a component part of a motel or restaurant. The others
would have to be relocated outside of the urban renewal area to
othcr locatlons in the municipality@ ' o

Mollv Baker (pre51dent of quuor Mart) testlfled thab' :
she had had experlence as-.an’ operator of a paclage liquor store
and intends.to be in active management of this business.. She. felt .
that there- wasineed for a-liquor store at! the contemplated site’.
because lt w‘ a: gﬂoWlng b“31ness area on a m*ln thoroughlalc@

: Mayor”Ralph G, James arblculated tha réasons whloh,moilwl
--vated hls vote in favor of the gald transfer. . He explained that :
New Jersey. Ayetiue had been improved because xt was being developgd-
as one of the lcadlng thoroughfares in that mnnieipallty it hne -

nov become a. county road ¥We had in mlnd thmt Lhe thy sheuld
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" receive’ upwards to‘bn million dollars woﬁh of ratables on this 3 S
- street within the next five, ten years." The street was. widened, A
well illuminated,. and isthe most modern street in South Jersey =~ '

today." The- former location of this -lic¢ense, he continued, was

- ‘about five blocks from the new location, in a proposed:urban:
~ renewal .area which contained about fifteen licenses, Some of

,,,,,

" nate a lot of problems in the future*“ that further in so: far aSvaf:rj,

- the economy is concerned, the relocation of this 1icense1ould ‘be K- <
asset to this streets o™ pointed out that the closest package .~ . -

- liquor store was about. eight blocks from the new site and, in his.. ..
opinion% the transfer would ‘serve the best 1nterests of the LA

~ communi - = _ L g

o With reSpect to his con51deration of the application~u
;he in51sted that, while he knew that the Clerk was the principal'

'stockholder of the corporation which owned the site, the applica
" tion merely stated that a corporation was the holder of the li=.
._cense. Further, he did not discuss this matter with Baker at:any
 time prior to his vote on the transfer. ‘He concluded by saying’
“..that it was ‘his understanding that this license'would be operate
g:solely as a package liquor store and not as a bar or a night clu

R ~Im considering the facts and circumstances herein and
ffthe contentions raised in the pleadings, it would ‘be helpful to.
- restate the basic principles applicable thereto. - No onehas a .=
- right to the lssuance, renewal or transfer of a 1icense to sell:

alcoholic beveragese Zicherman v, Driscoll, 133 N.J.L. 586. (Sup

- Ctes 1946); Biscamp v, Teaneck, 5 N.J.. Super. 172. (App. Div, 1949

The decision as to whether or not a license shill be issued rests;

. ‘within the sound discretion of the local issuihg authority in
. the first instance, However, its action is subject: to appeal -
.to the- Director of the. Division of Alcoholic Beverage Control,
. 0n such appeal the Director conducts a de novo: hearing and makes
. “the. necessary factual and legal determinations on the record be=:
. fore him, Under the settled practice the -Director abides by ‘the
“ municipality's grant or denial of the application so-long as: i
exercise of judgment and. discretion was reasonable., Fanwood Y
:_ﬁRocco, 33 NeJe hoh, DD k1h 15.;-- S

:g“‘ L The question in every ‘case 1s whether a. reasonable man,;xyq;;"'
e acting reasonably, could have reached the administrative agency R
.decision under review, from. the;evidence found:-in the entire .. " . -
.i’record, .including the ’inferences to be drawn therefrom, Coolex's,“‘

- ete, foundat‘on for Chilgren« Inc, vy Legalized Games. 2] =

¢ n, 76 N.de. Supers 140 -(App. D _A._Jnv‘ :
/ denied 40 N.Ji 212 196;),4? ol H
-;;561, 563 (App. Div.1965)s"

CAy ' In Ward_ Vo Sgott, 16 WeT 16 (195M)y a Supreme Court
;'decision of an appeal from a zoning . ordinance, cited in Fanwood w
- Roceo, ' 59 N.J. Super. 306, 322, the following general prlnciples
‘fiwere stated.,~ N | p ,

X "Local officials who‘ .thoroughly familiar
- with their community $ chara¢terisgics and - L
- interests and are the proper. representatives of
its people, are undoubtedly the begist. equipped
-to pass initially on such application .... And B
their determinations- shouldnot be approached RS
" with a general feeling of susp
Justice Holmes hcs properly adm
_sal distrust creates. universal i
" Graham v: United States 231 U,
’S._Ct. 148, 151 58 Lo Ed, 319,
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In, the Fanwood case, supra, it was staped at p. 321:

"The Legislature has entrusted to the munici-
pal issuing authority the right and charged it with
the duty to issue licenses (R S. 33 1-24% and place-
to-place transfer thereof '[0]n application made
therefor setting forth the same matters and things
with reference to the premises to which a transfer
of license is sought as are required to be set forth
in connection with an orlglnal application for
license, as to said premises.! N,J.S.A, 33:1=26,
As we have seen, and as respondent admits, the
action of the 1ocal board may not be reversed by
the Director unless he finds "the act of the board
was clearly agalnst the logic and effect of the
- presented factse® Hudson Beérgen County Retail
Liquor Stores Ass'n, Inc., V. Board of Com'rs. of
City of Hobokeng supra, 139 N¢J.L., at page 511."

- As Mr, Justlce Jacobs pointed out in Fanwood Ve Rocco,
33 N.Je 404, M1l

»WAlthough New Jersey's system of liquor control :
contemplates that the municipality shall have the
original power to pass on an application for a
tavern or package store license or the transfer
thereof, the municipality's action is broadly
subgect to appeal to the Director ofthe Division
of Alcoholic Beverage Control. The Director con-

- duets a de novo hearing of the appeal and makes
the necessary factual and legal determination on
~the record before him ¢... Under his settled '
practice, the Director abides by ! the municipality's
grant or denial of the application so long as its’
exer01se of judgment and discretlon‘was reasonable,”

: Thus, the Director must determine whether or not the
Board properly and reasonably exercised its discretion in approve
ing Liquor Mart's application for the said transfer, Discretion
must be based on right . Judgmen't9 governed by reason fair and suit-
able in the circumstances. 75 C.J.S. 634, and cases therein cited,
As the court pointed out in.Blanck v. Magnolia 38 N.J. 484,491:

“The test in the establishment and isseznce of
liquor licenses is whether the public good
requires it."

My examination and assessment of the entire record per-
suade me that the Board acted reasonably in the public interest in
granting Liquor Mart®s application. The Board took into consider-
ation the fact that the transfer was to be made to a site in a
newly developed and developing commercial areaj that the proposed
urban renewal area had too many licenses, some. of waich Il to be
transferred in the best interests of the community to other areas;
and that the proposed site was a suitable site for such transfer,
The Mayor pointed out that the City could benefit from the develop=
ment of this area through increased ratables and that there were
no other similar package liquor stores within eight blocks from
that site, The Board further took into considerationthe unquest.
"ioned good character of the officers of Liquor Marts

I was impressed with the 31ncerity and conviction of wite
nesses who testified on behalf of the appellants, particularly of
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the ministers who testified that they were opposed generally to
the dispensing of liquor in any form. While such expressions give
sustenance to their religious and moral beliefs, they are quite
irrelevant to the determination on this appeale

Another critical objection is grounded in the appre«
.hension that the Liquor Mart, despite its present representation
and intention to operate a package liquor store, will in the
future expand its operation to include a bar ané perhaps even a
night club, Such expansion would, of course, involve the
potential of loud noises during the night and nuisances often
occasioned by cuch operations., It must be assumed, however, tht
this facility will be operated in accordance with %he present
representation and understanding. It must be further assumed
that Liquor Mart will conduct its premises in = orderly manners

A well=ordered management of a package liquor store on
this commercial artery is, in my opinion, not likely toc attract
drunkards, create noises or promote the objectionable conditions
to which the appellants?® witnesses have alluded, I ammindful par=-
ticularly of the fact that such facility, under the law, is
required to discontime sales at 10 p.ms and on Sundagps, so that
there would be a minimal interference, if any, with the church
activitiese.

There has been no affirmative showing that the estabe-
lishment of this facility at the new site would reduce property
valuess the contrary, the feeling of the Board was that the intro-
duction of this facllity, together with other commercial units,
would substantially increase the ratables and in other respects
serve the public interests., I might add that the contention that
this facility would increase crime and juvenile delinguency in
this area is wholly without foundation and is palpably absurd.

v Petitions were introduced into evidence on behalf of
the appellants at this plenary de novo hearing which contained a
list of objectors to the said transfer. Petitions are always
influential and persuasive. However, the mere counting of noses
cannot serve as a substitute for the con51dered determination of the
Board in fulfilling its obligation and responsibility in its
designated capacity. Petitions are given weight after proper dis=-
count for self-interest and the often irresponsible way in which
petitions are signed as friendly accommodation, without any con-
sidered thought of contents or of argument on %he other side,
Dunster V. Bernards Bulletin 99, Item 13 Cunningham and Drew Ve
“Nernon et al., 1letin 1737, Tiem 2e In this connection it is
significant to note that the petition contalnea the following
paragraph. ,

"1, That the location of a retail liquor
store in the block above mentioned would be in
violation of the letter and spirit our City
Ordinance s Which forbids the lo- :
cation of such a dispensary within 200 feet of
an establlshed house of divine worship. The
Asbury AM,E. Church is located at¢ross the
street, on premises running 100 feet South from
the 8.,E. corner of New Jersey and, Young's
Avenue e¢oeo™

This is an obvious misstatement since the said church is more than
two hundred feet distant from the site. Thus the effect of the
petition is diluted by such misstatement since it is impossible to
ascertain how many of the petitioners signed the same upon such
misrepresentation.
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/ I therefore conclude under all of the facts herein tht
the action of the Board was not clearly against the logic and effeéct
of the presented facts. Hudson Bergen, &c., Assn. Ve Hoboken, '
135 NoJ.L. 502, Indeed, in my opinion the Board understood its full
responsibility and acted circumspectly ahd in the reasonable exer=
cise of its discretion in said action,' S

¢ ITT

-Finally, appellants contend that "The Municipal Clerk of
the City of Wildwood, Edward Baker, has an interest in the license
owned by respcn?-nt, Liquor Mart, and therefore he should have dis-
qualified himself from receiving objections concerning this license,"
In the memorandum submitted in summation, coumnsel for the appellants
argues, additionally, that, since the Clerk has a major interest
in the stock of the corporation which is the record owner of the
land on which this license was sought to be located and "in the
license itself", there was a conflict of interest which requires
a_reversal of the action of the Board., The record, however,
clearly establishes that Baker has no interest in the corporate
licensee although he is a major stockholder in the corporation
which owns the sites

The general rule is that municipal officials are fiduci-
aries and trustees of the public interest and they must demonstrate
not only in fact but also in deed an exclusive loyalty to the com-
munity they serve and a judgment in municipal matters which is
unfettered by anything which might redound to theilr interest as
individuals. Driscoll v. Burlington=Bristol Bridge Co. 10 N.Jo
Super. 545, 567 (Ch. Div. 1950), modified 8 N,J, 433, %h-75 (1952),

, The question of self-interest on the part of municipal
officials was fully explored, and an analysis of the cases was set
forth at length in LaRue v, East Brunswick et al., 68 N.J. Super.

435, 448 (App. Div. 1961), LaBue examined prior cases in which the
temptation to act in prejudiced fashion was so6. strong that, even in
-the absence of proof of actual prejudice, the legislative actions were
set aside as a matter of principle. ,Thus, in Ames v, Montclair, 97
NeJs Bys 6C (Ch. 1925), a sale of board of education to the son of
one of “the board . members was held unenforceable in equity. In
Pyatt v, Mavor and Council of Dunellen, 9 N.J. 548 (1952), zoning
ordinances were set aside where deciding council votes were cast by
employees of company principally benefiting by the enactments,
In Aldom v, Rogseland, 42 N.J. Super. 495 (App. Div. 1956), a zoning
ordinance was held wvoidable due to the participation in its passage
by a councilman whose employer stood to benefit therefrom, And in
Griggs ve Princeton Borough, 33 N.J. 207 (1960), the borough
council's designation of area owned in large par% by Princeton |
- University (as principal stock and bondholder of municipal improve-
ment corporation) as "blighted area™ was held invalid where two of
the voting councilmen were professors at the university,

Said the court (68 N.J. Super. at p.ih9)s

"These holdings merely reflect a judicial
understanding of human natures faced with the
opportunity to further his own interests, or
with a sharply drawn conflict between his own
interests and the public welfare, an individual
may, if continually tempted, at some point be
swayed, to the detriment of the Public co.o™
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The court in LaRue held that, absent a showing of fraud,
personal interest or corruption, an au%horized legislative enact~
ment by a properly empowered municipal body is not subject to
attack merely on the ground that the motlve of the governing body
was questlonable.

As was decided in Aldom v, Borough of Roseland, pra,
the question will always be whether the circumstances could

reasonably be interpreted to show such direct interest as would
cause him to depart from his sworn duty. No comparable temptation
as. delineated in the above cases exists in this matter,

There is no contention herein that members of the Board
galned either directly or indirectly from their action herein,
Appellants merely advocate that the Clerk stood in a position

 to influence them because of hlS relationship as a Clerk and thus
they were disqualified,'

In support of this thesis appellants cite the case of
Scott v, Town of Bloomfield, 9% N.J. Super. 592, where the court
voided the action of a Town Council in granting a lease of muni-
cipal lands to a boys club on the ground that the clerk (as well
as the Mayor) was a director of the boys club and attended a
conference meeting of the Town Council in October, and spoke at a
meeting in November 1965, at which "at all times" he urged the
grant of a lease to the said club. The court there drew on his
own experience as a former municipal attorney and councilman in
observing that a clerk is called upon by the members of a govern-
ing body which in most cases result in a spirit of camaraderie,
The court stated that the clerk's "position of interest and his
presence and actions tainted the action of the Town Council because
of the conflicting interest of the Municipal Clerk.," It should
be noted that this was a decision in the Superior Court, Law
Division, by a County Court Judge temporarlly a531gnede

I do not consider that Scott is comparable to or disw
positive of the situation sub judice. Here the Clerk was acting
in his ministerial capacityj received objections in that capacity,
and performed the duties lawfully assigned to him under State
Regulation Nos 6. Unlike Scott, he did not part1c1pate in any of
the deliberations nor did he express any point of view or try to
influence the members of the Board, Indeed, Mayor James testified
that he never discussed this matter with the*Clerk prior to the
vote on this application., (Commissioner Maxwell, who cast the
other vote in favor of the grant of the said application, did not
testlfy at the appeal hearing since he was hospltallzed° he has
since become deceased,) ,

Furthermore, the Clerk is not in a p051t1on to influence
the Board; he is an employee of the City. He has no vote and
there is no affirmative evidence to show that he asserted any
kind of influence, or that he acted in a manner other than re-
gquired under the mandate of his office.

: Finally, it is significant to note that the decision to
transfer was by a split vote (two to one) which would indicate
quite clearly that the Board acted unblasedly in accordance with
its conscience and without any improper motivatione Hence this
contention is unmeritorious,

Arter reviewing the entire record and the argument of
counsel as presented in the memoranda submitted, in summation, I
conclude that the appellants have failed to sustain the burden of
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establishing that the action of the Board was erroneous, un-
reasonable or an abuse of its discretion., Rule 6 of State
Regulation No. 156

For the reasons aforesaid, it is recommended that
an order be entered affirming the action of the Board and
dismissing the appeale.

\.J

_ Conclusions and Order

No exceptions were taken to the Hearer's report purs
suant to Rule 14 of State Regulation No. 15

Having carefully considered the entire record hereln,
including the transcript of the testimony, the exhibits, the
written memoranda of counsel in summation, and the Hearer's
report, I concur in the findings and conciu31ons of the Hearer
and adopt his recommendations :

Accordingly, it is, on this 1kth dayof Mg, 1968,
ORDERED that the action of respondent Board of Com-

missioners of the City of Wildwood be and the same is hereby
affirmed and tht the appeal be and the sme is hereby dismissed.

JOSEPH M. KEEGAN
DIRECTCR
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2. SEIZURE - FORFEITURE PROCEEDINGS = SPEAKEASY ON FISHING BOAT,
AND AT MARINA - CLAIM OF OWNER REJECTED - SUMS DEPOSITED ON
STIPULATIONS REPRESENTING RETAIL VALUE OF PERSONAL PROPERTY,
AND SEIZED ALCOHOLIC BEVERAGES AND CASH ORDERED FORFEITED.

,No. 11,947 )
In the Matter of the Seizure
on August 13, 1967 of a quantity
of alcoholic beverages, $23.03
in cashy, and a fishing boat,
"Sea Cloud“ at the Blvalve

. Marina, Shell Road Extension,

- Bivalvey, Commercial Township
County of Cunberland and Sta%e
of New Jersey,

On Hearing
CONCLUSIONS

and

No. 11 y948

In the Matter of the Seizure

on August 13, 1967 of a uantlty

of alcoholic beverages, $28.92

in cash, various fixtures,

furnlshlngs, equipment and food=

stuffs in a two-story %rame

building, Bivalve Marina, Shell

Road Exten51on, Bivalve, Commercial
. Townshipy; County of Cumberland and
-~State of New Jersey,

and

ORDER

- Edward C, Batemen, Pro Se. o IRy
© I, Edward Amada, ﬁsq.g Appearing for the Dlvision.of Alcoholic:;ijia
E Beverage Control Ll

'BY THE DIRECTOR:

The Hearer has filed the follow1ng Report herein. ST

Hearer’s Report

These two matters are interrelated, 1nvolve the same’ per-

sons and the same claimant, and will be the subject of a single: .

‘Hearer's report. These matters came on for hearing pursuant to the

- provisions of R.S. 33:1=-66 and State Regulation No. 28, and, further,

- . pursuant to two stipulations, each dated November 17 o 1967, 51gned

;- by Edward C, Bateman, to detérmine whether 41 bottles of beer, 24

"7 bottles of soda and %23 03 in cash, seized on August 13, 1967 on

- a fishing boat known and designated as "Sea Cloud" at the Bivalve
Marina, Shell Road Extension, Bivalve, Commercial Township, New -~
Jersey (Case No. 11,947) and L6 bottles of alconolic beverages,

: one juke box, one refrigerator, one coca-cola Vending machlne,

. one pepsi cooler, various furniture, fixtures, foodstuffs and
miscellaneous personal property and $28.92 in cesh seized on .
August 13, 1967 in a two-story frame building- a; the Bivalve Merlna,

- Shell Roaé Extension, Bivalve, Commercial TOWDphlp, New Jersey 4
(Case No. 11,948), all of which were set forth in inventories here-
~ inafter referred to, attached hereto and marked Schedule "A"™ and

- "B", constitute unlawal property and should be forfeited; and

-Hfurther to determine whether the sums of $1, 000,00 and $2OO 06 S

: dep031ted under protest by Edward C, Bateman, under stipulations,”

- with the Director, representing the appraiseé Petail value of the

~WSea Cloud" and the retall value of a pool table, set forth sepa=
rately in the aforesaid stipulation, should be forfeited or
returned to him
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The seizures were made by ABC agents because of alleged
unlawful sales of alcoholic beverages on the said fishing boat,.
and at a speakeasy conducted in the above~described two-story
frame building, At the’'said hearing, Edward C., Bateman appeared
bro se and sought return of the sums, deposited under the said
stipulations, and the balance of the personal property seized,

The file of this Division was admitted into evidence with
the consent of the said claimant and contained the affidavit of
mailing, affidavit-of publication, the inventories, the original
stipula ions? the copies of the cash receiptsy the chemist's
report, the "marked" money and the record of the "marked"™ bills,
all of which'are part of the file, The said Division file,
which contains the reports of the ABC agents and other documents
established the followings At about 8:30 on August 13, 1967, two
ABC agents proceeded tc the Bivalve Marina, where they observed
the "Sea Cloud", a 55 foot wooden fishing boat docked at thesaid
Marina. Discussing arrangements with Bateman for a fishing party,
they were advised by Bateman that he could accommodate two more

arties and that the fare was $8.00 per person. Upon paying
%16.00 to a third party who acted as a collector, they boarded the.
boate.

V]
e

The party on the boat consisted of eight males and one
female, in addition to the two agents. ©Shortly after leaving the
docky, the agents observed some of the male members consuming beer,
The beer was taken from a wooden box filled with ice, : ,

The agents then asked Bateman who owned the beer and
Bateman said, "Just take 1 and pay Captain Ed." . Thereupon, the
agents helpeé themselves to the beer on three separate occasions
and paid Bateman for them with a "marked" $1.00 bill on each
occasions The price charged for each bottle was 35¢. -

During the course of the fishing trip, the agents ob-
served Bateman serving bottles of beer to thefo%her‘passengers and -
accepting payment from them, which he placed in a cigar box lo-
cated in the pilot house of the boats At about 2:30 P M,y the-
boat returned to the dock, following which the agents asked Bateman

" for two bottles of beer, Bateman handed them the two bottles
removed the caps and accepted payment of a "marked" $1,00 bili
which he similarly placed im a cigar box and r< turned change %o
the agentse - '

' Emerging from the boat, the passengers, folloed by the
ABC agents, went to the Bivalve Marina by means o% a side stair-
case, and they approached the screen door which was opened by
means of -a buzzer by a male, later identified as Edward Cox. Cox,
who acted as bartender at these premises, served beer to the \
patrons and to the agentsj the agents paid for their purchases with.
“magrked" moneye. : : -

Bateman was present during the course of these trans-
actions, and assisted Cox in selling beer to approximately 30 Y
patronse '

Bateman then left the premises for a few minutes and
upon returning announced, "The police are here! and requested that
the patrons remove their money from the bar. Cox came from be-
hind the bar, discarded his apron, and forthwith removed the
monies from a cigar box underneath the bar and put it in his _

ocket., Upon confrontation, Cox emptied his pockets and a "marked"
%5600 bill which had previously been given to 'him by one of “the
agents, was found in his possession. An examination of the box
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- revealed another $1.00 bill which Cox had apparently overlooked.;

, Immediately thereaftery, the agents returned to the "Sea
Cloud", seized the property and found the metal box containing the
. $1.00 bills in the pilot house of the boat together with other
~monies, totalling $28.92, -
£ ‘
Bateman was thereupon arrested and charged Wlth the
sale and possession of alcoholic beverages contrary to R.S. 33:1=2
and in violation of R.S. 33:1-50., Cox was also arrested, charged
with the sale of alcoholic beverages without a license in viola=
tion of R.S. 33:1=2. They were released in bail for arraignment
in the Commercial Township Municipal Courts

" Bateman thereafter obtained release of the boat ane a
- pool table by depositing with the Director under the aforementioned
stipulations the sums as set forth hereinabove,. ‘

Samples of the contents of several bottles of beer taken
in these places were analyzed by the Division chemist who estab=
lished that they were alcoholic beverage: fit for beverage pur-
poses with an alcoholic content volume of 5,92%, . '

The records of this Division do not disclaseiany license
or permit authorizing the sale of alcoholic beverages to Bateman
or Cox or for the premises where the violations took place. The
seized alcoholic beverages are illicit because they were intended
for sale without a license., R.S. 33:1=1(i)s Such illicit alco=-
holic beverages, the personal property and the commingled cash as .
set forth in Sehedule "A" and "B" herein consfltute unlawful property
and are subject to forfeiture,: R.S. 33: 1 23 ReS. 33:31~663 Seizure
Case No, 11,860, Bulletin 1749, Item 53 S 1zure c No, 11,90 y
Bulletin 1779, Ltem 6. ‘

Edward C. Bateman, testifying in support of his claim
for the return of the monies deposited underiithe aforementioned
stipulation and the balance of the personal prOperty stated that
he felt that the $1,000.00 placed on deposit'should %e returned
-to him because he was in debt, and this money would enable him to -
pay off an existing loan.

: With respect to the pool table, he admitted that he
deposited his own money "...to protect the man that owned it", He
explained that the pool table was owned by a Foames Perry who lived
in Millville but he did not know his exact addresse. Furtherg he

. ‘admits that he informed Perry that the tble ‘had been seized and

- that he had deposited money under a stipulat101 for its return..

~.'Perry did not appear at this hearlng or enter a claim for the return
of the said property. ‘

_ It is significant, however, that Bateman did not deny the.
unlawful possession and sale of alcoholic bevexages as hereinabove
~delineated and alleged,

In the absence of such denial or any evidence to estab-
lish good faith or unknowing violation of the-provisions of the
applicable statute, it must be inevitably concluded that, under
the proofs herein, the said alcocholic beverages are i1licit be-
cause they were intended for sale without a license. The alcoholic
beverages, the personal property and the commingled cash as set
»forth in Schedule BAM gnd "BM" constitute unlawful property,

, Ag¢cordingly, it is recommended that the claim of Edward C
Pateman for the return of the said property 1n both matters be
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rejected; that the claimant's application for te return of the
deposits as set forth hereinabove,; ke denied; and that an Order be
entered forfeiting the said deposits posted with the Dimctor under
the aforementioned stipulations signed by Batemanj and that the
balance of the personal property, alcoholic beverages and cash
be similarly forfeited. Seizure Case No. 11,909, supra; Seizure
g§s§ ggn 11,164, Bulletin 1565, Item 5; R.S. 33:1=2; R.S.

o § & : .

Conclusions and Order

No exceptions were taken to the Hearerfs‘report-pursunt
to Rule & of State Regulation No. 28,

After carefully considering the facts and circumstances
recited in the Hearer's report, I concur in the recommended con-
clusions, and adopt them as my conclusions herein. :

Agcordingly, it is on this 15th day of Mgy 1968

. DETERMINED and ORDERED that the sum of $1,000,00 deposited
by Edward C., Bateman in Seizure Case No, 11,947, representing the -
appraised retail value of a fishing boat known and designated as
"Sea Cloud" which was returned to the said Edward C., Bateman, and
the sum of $200,00 in Seizure Case No, 11,948, representing the
appraised retail value of certain fixtures, furnishings, food-
stuffs and miscellaneous personal property, which were returned to
the said Edward C. Bateman; both of which sums were paid under
protest to the Director of the Division of Alcoholic Beverage .
Control, under two stipulations, as hereinabove set forth, be and
the same are hereby forfeited in accordance with the provisions
of R.S, 33:1=66, to be accounted for in accordance with lawj and
it is further '

‘ DETERMINED and ORDERED that the sum of $E »Bas set
forth in Schedule "A" (as to Seizure Case No. 11,9 %) and the sum
of $28.,92 as set forth in Schedule "BY (as to Seizure Case Noo
11,947), be and the same are hereby forfeited; and it is further

DETERMINED and ORDERED that the balance of the personal-
property, including the alcoholic beverages referred to in Schedules
A and B, attached hereto, constitute unlawful property in accord=-
ance with the provisions of R.S, 33:1-66, and shall be retained for
the use of hospitals and State, county and municipal institutions
or destroyed, in whole or in part, at the direction of the Director
of the Division of Alcoholic Beverage Controles

JOSEPH M: KEEGAN
DIRECTOR

SCHIEDULE "A®

-1 « fishing boat known and designated as "Sea Cloud®
41 ~ bottles of beer - o
24 = bottles of soda

$23,03 ~ cash

SCHEDULE "BY

t

Yhé « bottles of alcoholic beveragesy
1 juke boxs 1 refrigerwcory
1 coca cola vending machines
1 Pepsi coolers miscellaneous
furniture and fixtures and miscellaneous
versonal propertys; bottles of sodas.
$28.,92 - cash
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3. DISCIPLINARY PROCEEDINGS - SALE TO MINORS = LICENSE SUQPENDED
FOR 15 DAYS, LESS 5 FOR PLEA.

Holder of Plenary Retail Consumptlon

License C=9 issued by the Township

Committee of - the Townshlp of Deptford

Licensee, by G.A. Walker, Vlce-Pre51dent “Pro se

Walter H. Cleaver, Esq., Appearing for Division of Alcoholic
. Beverage ‘Control

In the Matter of D1sciplinary )
Proceedings against ' )

" BRADLEY LANES, INC. ' CONCLUSI ONS
. t/a._Americana ' Lanes )

- 309 N, Delsea Drive and
Deptford, New Jersey )
ORDER .

)
)

BY THE DIRECTOR‘

A Llceneee pleads non. vult to a charge alleglng that on
March 22, 1968, it sold drinks of beer to two minors, ages 18
and 20, 1n vioiatlon of Rule 1 of State Regulation No, 20.

Absent prior. record, the llcense wi]l be suspended
for fifteen days, with remission of five:days for the plea
entered, leaving a net suspen51on of ten days. Re Maione,
Bulletln 1682, Item 6o . o @‘

Accordingly, it is, on this 21st day of May, 1968

‘ ORDERED that Plenary Retall Consumption License 0-9
1ssued by the- Townshlp Committee of the Township of Deptford %o
Bradley Lanes, Inc., t/a Americana:Lanes, for premises 309 N,
Delsea Drive, Deptford, be and the same is. ‘hereby suSpended
for ten (10) ‘days, -commencing at 2:00 a.m, Tuesday, May: 28,
1968, and termlnaélng at 2:00 a.m. Friday, June 74.1968,

JOSEPH M. KEEGAN
* DIRECTOR

%, STATE LICENSES - NEW APPLICATIONS FILED, _ >

South Jersey Distributors Inc.

- 313~15-17 N. Tennessee Avenue

Atlantic City, Ne Je =
Application filed July: 26, 1968 for person-to-person transfer
of Limited Vholesale License WL-1 and Additional Warehouse
License AW-45 covering premises at 301 New York Avenue (rear) &
303 New York Avenue (rear), North Wildwood, New Jersey, from
A, Louis Schlesinger, t/a éouth Jersey Dlstrﬁbutorso-

Chester Helman,

t/a Pinebel?d Beverage Co,

2305 Highway #9, Howell Township

PO Lakewood, New Jersey
Application filed July 29, 1968 for person»ﬁprperson and place-
to-place transfer of State Beverage Distributor's License SBD~-30
from Louis Cohen, Inc., Route 130 ‘E. Windsorj Twp., N. J,

I/ﬁv\
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