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1. APPELLATE DECISIONS - VASQO@ AND HUF Pﬂy Vo SPBIVGFIFLD TO’N&HI
‘WILLIAM VASSOS and CHARLES - ) - -

MURPHY, t/a GOLDEN MOON CAFE, j‘
Appellants,

‘ ~-Vs- ON APPEAL
o CONCLUSIONS. AND ORDER

TOWNSHIP COMMITTEE OF THE ' -

TOWNSHIP OF SPRINGFIE LD

Busponucnt o S N\

James M. DdVlS, JI., Eso., Attorncy for. Appxll%ntb.
No appedrance -on behalf of Bespon ent.

BY THE FOM’ISSIO“

; This is an appeal from Lﬂb allngea denial of an aDDllCdthﬂ for
rénewal of a DLenary retail consumption lJCLﬂSL for premises located

- at N/W corner of honmouth hOad and State 1ghway Zb, Township of

Spangflfld.,‘ .

Upon tnﬂ'flllng of thls appeol an order WaS entered herein on
June 50, 1947, extending the term of the prior license under the pro—
visions of R. S. &d:1-2k. : : ‘ o .

Tﬂe evidence- hproln discloses that appellants complied with all
the - statutory'brerequlsjtes ﬂecessary to the renewal of thelir license,.
On Juns 18; 1947 the application for rencwal was considered at a
mehtlng of respondent rrlovmsm.p Comuittee. At saild meeting no action-
was taxen to greant or Qeny the application for renewsl ana, so far as
appears, no action uoon the appllCStlon has been taﬂon blnCv that/
time., :

- Respondent has given no'reas ons for refuscl to renew the llcense,
has- fllLQ no answer herein, and dida not appwar at the hearing. Under
these cwrcumstances its action must be deemed drbltrdry ano unreason-—
able. Jensen v, Nanasqudn, Bulletin 87 Ttem 9. In view of the
foregoing, th9 actloﬂ of resoondent musb be reversed.

ccoralngly, it is, on thS 4pnd day of Sgptvmbur 1947,

ORDERED. that the action. of respondentfbe and the same is hereby

‘reversed, and respondent is ordered to issue a renewal of appellantst!

license.

5

L R . BRWIN B. HOCK

o o - : : ) Commissioner.

'
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T S e n | | . )
P APPELLATE'DECISIONS ~ SMITH v. SPRINGFIELD TOWNSHIP. .

- “CONSTANCE SMITE, - )
i o Appellant, ) :
e o - . ~ ON APPEAL
o ) ~ CONCLUSIONS AND ORDER
 TOWNSHIP COMMITTEE OF TIE - : L
. TOWNSHIP OF SPRINGFIELD ) S
(Burllngton County), )

Hcspondent. . I o o o
.James M. Davis,; Jr., Lsc., Attorney for. AnpeWLant
No appearance on behalf of lcuponaent . , CoL

BY T%E_COMMISQIONER: o

. This is an appeal from the alleged denial of an apnljcation for
-renewal of a- planﬂry retsil consumption license. for premises located
. on the East side of Pemberton PO&Q, Townsnlp of SUrlngfleld
. Upon the filing of this upbeal‘cn'oraer was Pntereg her in 6n
,June £7; 1947, ﬂx*en01ng the term of the prior llcenﬁe under the pro-
visionS‘of R. S. 1~;m,, : ‘ : f
The ev1abnce Herein discloses that appellant complied with all |
the statutory prerequisites necesdary to the renewal of her license.
On June 18, 1947 the application for renewal was considered at a, :
meeting of respondent Township Committee, . A motion to grant the
renewal was made, but not secondeq, - -nu no quthuf aCulon wa:s tampn
upon/the ap0¢1catlon. ' o - .

‘Respondent has glvcn no redasons for refussl to renew the license,
‘has fllea no answer herein, and did not appzar at the hOaring; Under
. these circumstances its action must be deemed arbitrary and . unreason-
xaole; Jensen v. Manasquan, Bulletin 87, Item 9. In view of the
N\ fore going, the action oi re sponubnt must be reversed.

Accordingly, it is, on thig Z&nd day of September, 1947,

ORDERED that the action of rvspohdent be and the ssme is hereby
s reversed, and- resoon jent 1s orderca to issue & renewal of. aoopl1ant'
license. .

o
.

\

o o . BRWIN B. HOCK
i ‘ © Commissioner. -
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3.

_ HOURS OF SALE - EFFECT OF C. 97, P, L. 1946, AMENDING R,S.l:l-£.5 - -
DAYLIGHT SAVING TIME EFFECTIVE THROUGHQUT THE STATE FROM LAST,
SUNDAY IN APRIL UNTIL LAST SUNDAY IN SEPTHISER.

Under New Jersey law (Revised Statutes, 1:1-243) the standard of
time in the State is Fastegn Standard Plne except from the last Sunday
in April until the last Sunday in September, in each.year, when the
standard of time is Fastern Dayllght Saving Time which 1s one hour in
advance of Eastern Stsndard Time,

The 1aw is stateowxde ln 1%3 application and is blnalng on all
municipalities,

This yearts Daylight Saving Time pegiocd is alimost over, From
midnight Saturday, Septembey S£7th, snd $hroughout the seven-month
Eastern Stendard Time period, the time will be one hour behind the _
present Daylight Saving Time., Te Lllustrate: As of midnight Saturday,
September &£7th, clocks are to be turned back one hour. If the regu--
lations of "Munlcipallty X" reguire closing between the hours of

£:00 a.m. and 7:00 a.m., that mun1c1pality’s licensed premises must be
closea when the changed clocketime recches £:00 a.i, dDO remain closed -
until the changed clocie-timge reaches 73 00 a,m.

In some other states the change to Standard Time w1ll take place
at 2:00 a.m, on the morning of Sunday, September &£8th. Similarly, in
some New Jeysey mun1c1oal;tifs, there gre ordinances or resolutions
or executive proclamations which lndicate that the change to Standard
Time 1s to take place, in tie particular mynicipality, at 2:00 a.m.
on the morning of Sunday, September £8th, Bu% regdrdless of such
ordinances, resolutions or proclamctxans, the ehange back to Eastern

- Standard Time will be legally effec¢8ive in all New Jersey municipal-

ities not at £:00 a.m. on the morning of Sunday, September 28th but at

‘midnight Saturdgx, September T¢h,

ERWIN B. HOCK
Commissiener.

Dated: September 24, 194?,
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4. APPELLAIn DLCISIONS - WILLIAﬂq Ef AL -ﬁTLANlIC nIGHLANDQ AND
Lin5 . o s HOFFMANN., - _
BAY SHORE TAVELN A““OCTATTON V. AiLANTIC
HIGHLANDS: 4ND. HOFFNANN. . C

b

N I : ~ , .' e :,: T * : : . : . e ~’« ,
ROY E. WILLIAmS, JR, ‘and Do wi ;;j B
DONALD N. CORREAL, - . . | :l wgniis. o+ A i

Appellantsj
P o-vs— o

)
)
BOROUGH COUNCIL OF THE BOROUGH ‘OF | ),
ATLANTIC HIGHEANDE and ANNA-Se --.‘)*
HOFFHMANN , - t/a SHANNON DHAPMACZ? el et
B o Regnonaents S ON ADPEAL _
___________________ ... . .4.0 F )l
‘BAY SHORm TAVERV AS&OCIATION ‘>"v:%3 ONCLUSION AND ORDER

L)

)

)

)

- Appellunt

BOROUGH COUNCIL OF THW DOEOUGﬁ oﬁ
ATLANTIC HIGHLANDS and ANNA S.. ° .
HOFFWMANN, t/a’ SHANNON PHAHJ‘CY,‘,éx

Elm@r O Goodw1n, Esq.ﬁ Attorney for AppelLantS Roy E° w1lllans, Jr.
. and Donald N. Correal. N
William C. Egan, EsG., "Kttorney” for Anpellant bay Shorc Tavern L
o Associlatiént & - R
~John J. Plllbbury, Esq., Attorney for Respondent Borough Council., | -
Rosanlo Se Wazzola, Foc,, Attorney for Respondent Anna S. Hoffmann.

- BY THE COMMISS IONPR

These appeals were filed from the issuancé: by responaent Borouvh
- Council of = plenary retail distribution license for the 1946-47
fiscal year to réspondent Anna §. Hoffwann for premises at 98 First
Avenue,LAtlantlc Highlands.
: The license in questlon was grantné on May 14, 1347 ‘and hence the
'prOVlSlonS of P. L. 1347, c. 24 @o not apply. ‘

Appellants allege in substance that the action of the Borough
Counclil was erroneous because (a) in November 1944 the Borough
Council-of Atlantic Highlands determined by resolution that there
were at that time sufficient licenses outstanding, and (b) said
license was granted without regard for the pardmount issue of public
necessity and convenience and the action of respondent issuing
authority constituted an abuse of discretion. Additional grounds of -
appeal were set forth by appellant Bay Shore Tavern Association but,
since no proof was presented on appeal as to these aaaltlonal grounos,

- they will not be congldeLeQ hereln. : :

As to (a)s . It appears that on November 10, 1944, respondent-
Borough Council denied & plehary retail QlStTlDUulOH license to one
Raymond Lemberg upon the ground that "there (was) a sufficient number
of licensed premises in the Borough'. Willisms et al. v. Atlantic
Highlands and Rich, Bulletin 700, Item 1. It appears from the
evidence herein, howevur, that none of the six members who now con-
‘stitute the Borough Council was a member -of the Borough Council on
November 10, 1944, _ , -

¥
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The pollcy enuncila tea by -the former governing body i1s not binding
upon the opresent number. Cf. Northend tQVan'Inc. v. Northvale and
Pu ne, Bulletin 45%, Item 5. Cleerly, the resolution of November
ldéd was without legel force or efinct for, since July 1, 1337,
municipal governing bodies have been empowered to enact HUﬂOLlCF]

llm¢ﬁwthH_r65ulathHS by ordinahce only. R. S. 33:1- 40 : '

As to (b): Prior to May 14, 1947, two pl@nary retail distribu-
tion licenses had been issued in Atlantic Highlands -- one to Jacob
Lemberg for premises at 75 Pirst Avenue and the other to Jerry R.
Rich for premises on Avenue "AW, in a different section of the
Borough., Prior to May 14, 1947 there had also been issued in the
Borough twelve plenary rbtall consunption licenses, three of which
were located on First Avenue within two . ‘blocks of respondent
Hoffmannt's preaises. The population of the Borough, according to the
1940 Federal census, was 2,835. [The question to 'be decided herein is
whether or not the lssuance of a third plen&fy retail distribution-
license for the prenlses owned by respondent Hoffmann constituted an
abuse of the discretionary pow r conferred on the respondent Borough
Council by the provisions of R. 8. &&:1-19 and R. S, uuai—g4 :

The evidence shows that the Borough of Atlantlc Hleh1undq is a
sumder resort wherein the population during the. summer season 1s
increased to more than ,000; that the section of Flrst AVQnue

whercon the licenses referred to herein ur“'lOCQt@u is a businsss

section; and that approximately 5,000 persons who Lebldr, during the
summer months in Atlantic Highlands and surrounding communities shop
in this business section. Respondent Holfmann testified unat:she
conducts a large drug store and that many of her patrons are women
who would not carc to visit a tavern, The license considered herein
was granted by the unanimous vote of the five Councilmen who attended
the aceting held on May 14, 1w47, Three of thegse Councilmen testi-
fied at the hearing herein that they felt that there was need for an
additional plenary retail distribution license on First Averue
because it was the shopping. center and because of the "buying
population' which one Councilinan described as "three times our local
population”. .

In Williams et al, v. Atlantic Highlands and Richard, Bulletin
700, Iteu &, the Commissioner found, upon tie evidence then pre-
sented, that the Borough Council had abused its discretion in lssuilrng
an adailtional plenary retall consumption license to Andrew Richard.

Reviewing that cese I find, in addition to the difference as to loca-’
~tion of the premises there and here involved, that the license was
-granted to Richard by a four-to-two vote and two of the four Councll-

men wno voted to grant bﬂat license had, only a few months previously,
voted to adopt the resolution of Novomour 1944, [Their reasons,
stated on the appeal, for changing their opinion were not convincing.
Hence, the decision in the Richard case does not necessarily preclude
a dlff@rent result on the evidence presented DBy the present members
of the Council in the case now before me. I conclude from all the

evidence herein that the appellants have not sustained the burden of
~showing that respondent Borough Council abused its discretion in

issuing an additional plenary retdil distribution license to respon-
dent Anna S, Hoffwann. Cf. XKoven et 2l. v. Poumpton Lakes and Kleln,
Bulletin 76&, Item 8. - - - a

Accordingly, it 135 on-ﬁh*q ©oth day f Sepfbﬂbery 19&7

Oth? D that the actlon of. TeSpOﬂubnt borough Coun011 be cnd the

same is hereby affirm ed, and the appeals herein be and the same are

hereéby dismissed.
‘ : -~ ERWIN B. HOCK
Commissioner.




N
=

© ROY E. 'WILLiAMb;‘Jﬁdfandv Sy
. DONALD N. CORREAL, PR
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APPELLATE DbCISLONS - WILLIAMS Ei AL V. ATLANTIC hIGhLAPDo AND
4 :  'PRAASCH. :
BAY‘QHOEE TAV TGN ASSOCIATION v.. ATLANTIC
ﬂIGﬂIAVLS AND PHAASLH :

Appellants,"T?";"f:i_i o

'v—vs~ y

BOBOUGH .COUNCIL OF THE BOROUCH

 OF ATLANTIC -HIGHLANDS and

FRED PRAASCu, t/a PIER HOLEL;

Responaentq ON APPEAL ’

"CONCLU TONS AND"ORDERL

._......_..-....__.._.

BAX SHORE TAVLRN ASDOCIATIOK
Appeli nt

(A
I-
-1
[
1.
o ) . -

Resoonucnts )f_.b

and Donala u Corlbdi.

_Wlillcm C Egan, Esq., Attorney for Apﬁﬂllant Bay Shorc Ta vurn

Association. = - |

;John m. Plllsbury, Esc., Attorney for Responapnt BOTOUgh Coun01l. \
= Q’Edwara F. JUSAa, Esq., Attorney for nesoonagnt Freu Praa50ﬂ

- BY THE COMMISSIONEE

These appnals were filed from the issuance by responaent Borough
Council of a plenary retall consumption license.for .the 1946-47

fiscal year -to respondent Fred Praasch for premises at 40 First

Avenue and part of &8 First Avenue, Atlantic dighlands. The license

‘in questlon was.- issued upon the following conditions. wn;ch were a
‘approved by thw State Comm1951oner on June lO 1947:

' e
' "Lw. Said llcense shall pblmlt only th“ opgrutlon of a serv1ce
- bar and shall’ prohibit. the use or sa.lp of alcopollc bcver—

ages from a public bar, ..

"e.. No alcoholic. beverages shall be sold or ‘served except +o
»;patrons se&teq at Laol&s upon the llcmnseq premleeo "‘

Tnb license in’ Questloh was; grantea on May Lé, 1947 and~hence;v

'tle prov151oqs of 'P.L. l J4T7, C. 94 do, n0u apD]j

Appellants allege 1n suhstunce that t“v actlon of Borounh CounCLI
wes erroneous. becayse. (a) in- Jovembur 1244 the Borough Council of
Atlantic Highlands determined by resdolution that there were at that
time sufficient licenses outstanding; (b) the number of existing
licenses on May 14, 1947 was. far in excess of the number required by
public necessity-and convenience and tna actlon of respondent issuing

‘ autuorlty constituted an abuse of discretion; (c) the Borough Council

denied  a similar uppllCathﬂ for the same premises on March &1, 1947
(a) the chenoe@ is - not a res;uent of tﬂC State of Wew Jerscy.~
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. As to (a): It appearg that none of the six members who now con-—
stLtute the BorouOh Coun01l was a menber of Borough Council in
NOmebEP 1944, . o Lo e

‘Deviation from a Do1lcy epunc1atea by a former gOVzrnlmg DOOJ sz
not neoessarlly arbitrary or unreasonable. "On the contrary, the ,
general rule of law is that.no goverring body may tie the hands of its
successors ‘in matters 1nvolv1ng the exercise of discretion.” o
Northend Tavern Inc. v. Northvale and Payne, Bulletin 49%; Item S, '
Clearly, a numerical limitation resolution adopted after July 1, 1937
could have no legal force or effect for, since that date ‘nunicipal
governlng bodies hdve uaa ‘authori ty to enact such llMltathn by
ordinance only. H. D, S&31- ZLO

i

!

'As t0 (b): vprior to L‘“ 14, 1947, twelve plensry retzll consump-
tion licenses had been issued in the Borough of Ablantl Highlands.
Three of these licenses hbd been issued for preuises located on First
Avenue vithin dePOAlm tely 300 feet of the Pler Hotﬂi. However, =
this section of First. Avcnup constitutes the shopping district of <the
Borough, and the evidence shows that the "buylng population®, includ-
_1ng thogc coming from’ surrounalng comaunities, 1s approximately 2,000
during the. sunmer season.and approylmatx¢y tqwce'times the suamer
popalatlon of the Borough.- lert“st1mon3 incdicates that there are
fifteen rooms on the second floor and a dining room accommodating

100 people on the first floor of the Pier Hotel. Coun01lu n- Goode
testified as follow5° ' ' : L

"I felt that we would be neealng a good restaurant in the town;~
there was not a good restaurant, there wers many lunehrooms
but there isn't a 'good restsurant in the town. The nearest
one 1s the Log Cabln, which is approximately two miles any
®*%%] believe there is a placé in the town for a good res
taurant with a service bar, but,thbre isnt't any roow for
another tap-room," ' T ‘

Councilman Dauster tcstlflea as 1ollow fi

"There are only small res taurantu where you m1ﬁht get bite -
to eat. %% With the boat lines comlub 1own, hundreds of ‘
people coming thﬂre, they haven!t anywhere to eat, *%% The |
.only other  place is the Log F oin, a mile and a nalf away.
*%% So we def LnLtely need a otel ana & goou Pabtﬁuluﬂt n

Councilman Larnes, who votcu in fuvor of granting the licen V;
did not testify at the hearing. Councilman Curry, who voted w1th_
Councilinan Stocuton ageinst the granting of the license, testified
that he voted to deny the licensé because he felt that the. applicant
could not operate & hotel successfully because of the terins of his,
lease., However, it appears that the applicant had been engaged in
the hotel and restaurant business for more. than twenty-five years in
the state of New York, Considering all tihe evidence, and particularly
the conditions imposed upon the license, I find Luat appellant has not
sustained the burden of proof. in showing. that the Borough Council’
abused its discretion in‘issuins the lic;nsc to respondent Praasch. .
As to (c):- Tt appbaT“ that a 31m¢lar application by Charmar

Realty Corp., for the same premWSbS, haé been denied by the Borough
‘Council on March.&l, 1947. - However, the. evidence establishes that
this application. was aenlea because the premises were being renovated
~and were not then in a fit condition to be.used as licenged perLOCS,
and’ algo because the applicant represented that it intended to- 1ngta11.g
a twvnty four-foot bar which was apoargntly to be open to ths . publlC.
The denial of the appklcaplon on March 3lst did not, under the circum-

stances, prcclude the Borough Council from reaching 2 01ffe=cnt re Oult
upon the ts submltted at its meeting neld on May. l4th. :

/
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samé 1s hereby affirmed, and. the appeals
- hereby dismissed. N '

FEEN

A?AGE_S R

R BULLETIN 778

RN

As to (a) Respondent Praascn LPStlfled that he focnnrly re 51dea'

in Nem York City but that he became a reside snt of Néw Jersey on -
April 1&, 1947; that hé now resides with his wife (who is the only’
other member of his famlly) at the Pier Hotel and that he intends to
reside permanéntly in New Jersey.. .No substantial evidence was intro- -
duced to contradict this testimony. I conciude that JOpondent
Praasch’ satlofleq the Stats residence rrculrem nt of RUS° Sel- 85

Unaer al' tne 01rcumctancos, I shall affJIm the action of responu
dent ﬁorougn CounCLl S : ‘ S

Accoralngly, it. 1q, on thn aSth aﬁy of bept mber, 1847,

ORDERED that‘the action of reSpondL i Borohﬂh Council ‘be and the
k erein be and the same are

"

o DR CBRWIN B. HOCK
L o T Comu muSlOﬂbr

I

6. APPELLATE DECISTONS — BAY SHORE TAVERN AssociATLON‘v,:HIGHLANDs'AND
o L o CIROALO. ~ % < T

BAY SHORE TAVERN AS éOFIA“TOﬂg.»-

) o o
Appellant, ) |
S ey 0N APPEAL
'BOKOUGH COUNCIL OF TERE BOROUGH R ”hCLU TONG A4D ORDER
' OF HIGHLANDS, and JEAN CIROALO, ) . |
-t/a SEASIDE HOTEL, ~ N ’

’ Respondents

- = 1

William C. Egan, Esq., Athfna& for ADD€7laﬂE
John i. Pillsbury, Esd., Attorney for Respondent Borough Counc 1.
anarg\F Jusua, Est., Aftorne3 for. Beghonwenu Jgan Clrouloa

i

BX Tdb COMMTSS IONEER: - - ".* j

Tnls appegl was. filed i“om tu~ Issuance, by respondent. Bordough
Council, of a plendry retail COﬂoUMOthH license for the 1946-47

’

,fiscel year to respondent Jean Ciroalo for premises at $6 Fifth Street,’

Borough of hlghlanq

- The 11cpnge in cuugtlon was. gr twd On\Apfll cl, 134 , and hence
tne orovJ.s:Lonu of pﬂuptvr 94, P L. 3%7 Xe) ot anply« - ' o

Appellant all@ges in- oUbbtuan that the Actlon df‘BOrough Council
Was -erroneous because (a) said license was grénted and is sued wilthout

regaerd for-the paramounL issug of public necessity and co venience and -

the action of respondsnt 1ssu1ng authority COHStlLUtbG qn ‘abuse of .
‘discretion; and (b) it had, n December £0, 1946, denieéd a license to
the same individual ro“*onaenb IO the‘same l;consoa OWleses.

. As to (a) I+.Qppears thet, at the time: th llcen: as issued to
lresponaent Clroalo, no ordinamce Limiting the number of llveases was:
in effect and-th2t a resolut ion of the Borough' Council adopted on
~June 1%, 1939, which purported to limit:the- ‘number: of »nlenary retall
‘consumption licenses to flftb@h,'ﬁ&“ without légal validity.

Cf. Highlands Tavern Owner's Assn. V.. J
756, Item 6. At the time the license was issued to rbSponuent Ciroalo,
twenty-s eveh‘blbnary retail consumotﬂon licenses were dlready in

ex1stvnbe 1n thw Borouwb of llgnlcna The te stimo. ny \

Iighlands and Corcoran, Bull@tln'

:
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lIldJ‘Cth 6s tha t tkle pcziunarleiltj"‘oulatlon of the Borou&h
is- between 2,000 ana'u,OOO but thet the sumimer popul tion is
estimated to be nearly 15, OOO ‘The éstimate of the- summer popula tion
,appearg to be exaggera teu. The appellant rests 1ts case. upo tne S
number of licenses outst meing and the fact theg a prior - ppllcatlon
for a similar license had beer dénled in D@ccmb'r 1946. .

¢

L/

On behalf of respondents, Councilman Ra st testified thwt tl
wmewbers of the borouéh Council were in favor of issuing liecnses for
hotels and that they were setisfied that responuent Ciroalo eperated
-a gggg fide hotel." Jeam Ciroalo testifiecd that the building fo
which shs obtalnbd license contains a.-ground floor and- three upper
¢loors, that her restaur nt is located on the ground floor and that-
~ the upper floors contain tn¢rty ~-five rooms, twenty-five of which
rooms are rented out to guests. Sle testified further that tuw hotel
can accommodate approx1mut-ly'tﬁlrl)—Plvm guests; that it has '
reatdurant anc bar, ‘and that she intends to 00@“ﬂ+e throughout the
entire year, ‘Seaslde Hotel is located in close proximity to the .
sach, and the nmarest llCPnSCu liotel 1is LOCdtQQ about, one half mile
away . . :

As to (b) Councilman’ Rast testif sq that a prior appllcatlon
- filed 03 resnondent Ciroalo Was dbnluu becsuse of the lack of parsing |
‘facilities at the premises. e further tOSLlL‘GQ that, after the *
application for the present license was filed on March 18, 1847,
members of the Borough Council inspected: tau_orcmL ses and found that
a large parzing) lot had been. built in the reer of the hotel. Couh—
CLIran Fast further testified that, bvbudSL the parking problem hac .
thus been solved, the members of Lut Borough Coun01l uccldeu to grantw
the nreg ent dppllcatlon. : ,
My duty on ‘an app sal of this character is not to substitute my _
Judgment for that of the 1ssu1ng authority, but to examine tn! record
for the purpose of ascertaining if the-local issulng author ty abused
its discretionary power After considering all the PVidCHCL in this
case, [ cannot say that the appcllant has sustalnﬂa the burden of-
proof in Sshowing that respondent Borough Council abused its discre-
tlonary power in issuing a Dlendry rctall COﬂsumptlon ¢1cenge to
osponuunt Jean Cirozle. S o

ﬂenc~ tne actﬂon 01 rasponqent BorougnuCouHCLl w1ll L@ afflrmca.

Accordlnoly, 1t 10, on thls 5th day oi Sentcmuer, 1947

N~

ORDERED -that the action of tﬂb reswoncent Borough Counvll be and
the same is hereby afilrmeu, and thk appeal umrnln be anu the  same is
heraby ulsml sed ' : :

ERWIN B, HOCK
Commissioner.

-
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7. APPE LLATE DEﬂIQIONb - BAV:”IORE?TAVERMHASSOCiATION_?.'HIGHLANDS:
‘ (AND- ORMOAD. - \ |

{

. BAY udORW TAVERN AQSQLIATION f."a)‘ R /
- o © Appellant, y s ,
e  m; . . ON APPEAL .
S T - ) CONCTUSLOND AND ORDEE
- BOKOUGH -COUNCIL OF THE BOROUGH - . e
OF HIGHLANDS, and FRANCIS R. .. ) T
OFSIOND, t/4 ROYY'S BAR AND GRILL, ) :

Respono nt
Wllllam C gan, ESG., Attolney for Aopclant
John . ‘Dlllsouﬂy, Esg., Attornsy for Réspondent Borough Ccun011
Ben3am1n Gruber, Eso., Attor ey for,ﬂcqgonaﬂnt Francis R.. Ormond.

\_'

BX THE COMMISSIONER:  ~  ° ~ .

This is an appeal from thc 1csuancv, by respondent Borough
Council, of a plenary retail cons umpulon license for the 1546-47-
fiscal’yeﬂr to respondent Francis R. UPAOHC for Dremlscs at 18 Beach
. Boulevard, Borough of hluﬂloﬂubo - o ,

J Apperant allegce in uubstance that the actﬂon of the. Borough
. Council wasg erroneous. bec usv,(a) sald license was gfanteu and
“igsued without regdru for. the paramount issuz of public necessity
and conveniehce and the actlon of ressgpondcnt. issuing autﬂOTltj con—
stituted an abuse of discr@tion, and (b) prior to,. and at the time
of, said issuance and granting ‘there were aaple licenses. in the
communltJ anG in. tnc nélgqborhuoa of the pPCM¢S“S for which said
‘license was qrantca or issued LO tOuv caro of coqmunlty and aﬂlghoor—
hooa naeds.,ja‘ - ) '
Appﬂi ant is a non~1nccrporﬂteh_”vsociation‘coasiSting of ligquor
lic @nsebs, all of whose premisps, with one exceptlon, are locatca in
- Middlesex County. Appﬂrentlv some ‘steps had been tagen -to. incor-.
porate appellant assoclation but it appears that the incorporation
was never .completed because ‘the CefthlCdtc of incorporation was not
filed with the uecrrtﬁrg of State as required by R. 8. 14:8-4. I .
fing that appellant is eligible -to. file the within appeal. Hudson
BergenA“ounty Reta1¢ Iiguor Stores v. Hoboken et al., 135 h.J L. 502.
. , Drlof to May 1%, 1947 (thn adte upon which the' Ormond license
“was érant 2d), tmcnuv eight plenary retall ConbUMOthﬂ llcmnses were
already in existence in th¢ Borough of dlghluﬂOSa The Leotlmony
indicates that the permanent population of the Borough is between
2,000 and 3,000, -but that the summer population is estimated to be
. “nearly 15,000. The estimate appears to be exaggerated. From these
figures 1t is apparent that, prior to thw ;Ssudnc# of the license 'in
question, thare was.onc plLﬂa“& retsil consumption license for
appr031mately LmCh one hundrea of the permupsnu population. .Even if
‘due .allowance is maue for the increase in the summer population, the
‘issuance of any plenary retall consuuption licenses in excess of
" twenty-eight would appear to be excessive and an abuse of  the 4
dlscretlonary pomer conferraa unon “the lOCal L 'suing authority by
‘R. S. 1-19, R, S Ouew-éé , ‘ . . _ i

. The tbstlmony her ein dis closvs that, at its meeting held on
May 1%, 1947, the Borough Council .issued four dQQltlonal plenary:
retail concumptlon iicensecg including the license issued to respon-
‘dent Ormond. Councilitan Rast testified that "the general feeling
‘was that we should give them all a license, %%+ There were a humared
"~ people around the room,_all of theuw wanted to give 1 llenSG to \
thbs veterans, feeling how they fought in this war. It ueemg quite

T . N v . - I
. . o X . R /
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apparwnt from this testimony that the members of the Borough Council
did not give any consideration to the question of publlc need for
additional plenary retail consumption llcpnses in the community at
the time theése fou additional llcenses were grdntﬂa, "

Tt also appears from the testimony thaet the license issued to

1rcsoonaﬂnt Ormond .covers the first floor of the bullding at 18 Beach
~ Boulevard, and that on another part of the same property boats are
.rented to fishermen. Apparently the llccnﬁce'ﬁ business caters

principally to the needs of the fishermen. The surrounding area
appears to be developed as a residentizl section, with bungalows’
nearby. At least four plenary retail consumptlon licenses have been
1ssupd for premises within a few blOCWb of the pr emises operated by
5pondpﬂt Ormond., : :

The issuance of an additional license .for Ormond!s premises
appears to be unnecessary, especially in view of the fact that a
number of plenary retall consumption licenses have been issued near
his premises.  .From all the. evicence, I conclude that respondent
Borough Council abused its discretion in issuing the license to

:respondent Ormond. The action of respondent Borough Council in

issuing a plenary retall consumption license to respondcnt Ormond
for "the 1946-47 fiscal year w1ll therefore, be reversed and the
license held by respondent Ormond for the .present fiscal year will

- be cancelled. The cancellation of the present license is based upon
‘the fact that P.L. 1947, c. 94 prohibited the issuance of a new

license on July 1, ldd7 and hence the only theory upon’ whieh the

legality of the-: present license could be sustalned would be upon tne

ground that it was a renewal of the license 1ssued for the 1€ CAG-477
licensing period. Since the original license is belng set asice,
the TeﬂGWdl license must be cancellea. '

Accoralnvly, 1t 1s, .on this £5th aay of Cjf&;p‘l:,mbe,r, 1347

- ORDERED. that. thn action of reSponaont Borough Coun011 in issu-
ing a plenary retdil consumption license for the 1946-47 fiscal year

‘;to respondent Francls R. Ormond t/a Roxyls Bar and Grill, for prem-
ises at 18 Beach Boulevara Borougn of Higl lands; be and the same is

herooy rever ed; dnd 1t is furtﬂor»'

: ORDERED . that thg llcenso issued to rusnonuent Ormona for the,
lJﬂ7 48 fiscal year be and the same is aer@by cancelled, GLfGCflV&
at 3 5:00 .a.m. September 29, 1947 L :

ERWIN B. HOCK
Commissioner.
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8. APPELLATE DECISIONS - BAY SHORE TAVERN ASSOCIATION v. HIGHLANDS
' - R AND ‘BRUSH. R

BAY SHORE TAVERN ASSOCIATION,

_ Appellant, )' _ ‘ _
Cews- o ON APPEAL
: ) bONLLUuIONS AND ORDEP
. BOROUGH COUNCIL OF THE BOHOUGh S .,
OF HIGHLANDS, and EDWARD R. ) ]
Bqusn, L/a VICTORY HOUSE, Y ;
Resnondents ‘5

Wllll wn Co Egan, Esq., Attorney for Appellant. “ o ’ o

John M. Pillsbury, EsG., Attorney for Respondent Borough Counc1l ’
' G1u11ano & GlUllanO, Esgs., by James R. Gluliano, Esq., S
- : : Attorneys for. Resnondenu Fdwara R. Brush '

BY THF COMMISSION )

Tals is an’ apop al from tha issuance by respondent Borough Counc1l
of a plenary retail consumption license for the 1946-47 fiscal yeer
to-respondent Edward R. Bruuh for premise at 231 Bay Avenue, Borough

: of nghlana%. : ‘

s/
'

Appellant allbges in substance that the- actlon of the Borough
Council was erroneous because (a) said license was granted,and issued
- without regard for the paramount issue of public necessity and con-
venience and the action of res ponaaat 1ssu1ng authority constituted -
~an abuse of alscret¢on, and (b) prior to, and at the time of, said
1ssuance and ‘granting, there were amp¢v licenses in the communlty
‘and 'in the neighborhood- of the premises for which said license was
granted or issued to take care of commnunity and neighborhood needs.

Appellant is & non-incorporated association consisting of liquor
licensees, all of whose premises, with.one exception, are loecated in’
Middlesex County. Apparently some steps had been taxen to incorpor-
ate appellant association but it appears that the Jncorporatlon was

- never compieted because  the cerflflcate of incorporation was not
filed with the Secretary of State as recuired by R.S. 14:2-4, I find
that appellant is eligible to file the within appeal. . Hudson Bergen
County Retall Liguor Stores v, uODPKen et al., 155 N. J L. 50z.

Prior to. May 1r 13!7 (the ‘date upon which the Brush license was
granted), twenty- blghu plmqary retail consumptlon Llicenses were
already. in existence in the Borecugh of 1gh ands. Tne testlmony
indicates that the permanent popukatlon of the Borougn is between
2,000 and 4,000, but that the summer population is cstlmated to be
nedrly 15, OOO Tge estimate ppbdrs to be exaggerated. Trom these.
figures lt is apparent that, prior to the issuance of the license in
qu@stlon, there was one plenary rctail consumption license for approx-
imately each one hundred of the pQTMWnJHt population. Bven if due
‘allowance is made for the increase in the summer wopulatlon, the:
issuance of any plenary retail .consumption licenses in excess of

v twenty- elght would appear to be excessive and an abuse of the discre-
tionary power conferred upon tnﬂ lOCJl lssuing authority by R. S.
$5:1-19, R. 8. 05 1-24

[ ' i
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The testimony herszin dlscloscs that, at its meeting held ol
May li, 1947, the Borough Council issued four additional plenary
retail consumption licenses including the license lssuec to respon-
dent Brush.  Councilman Rast tgstified that v"the general feeling was
that we should give thew all a license, ¢ There were a hundred
people around ths room; all of thszwm wanted to gle a license to these
veterans, feeling how .they found in this war." It seems quite appar—
ent frowm this tcstjmony that the members of thc Borough Council did
not give any consideration to the question of UUDLIC need for addi-
tionel plenary retail consumption licenses in the coqmunlty at the
time these four additional licenses were granted.

It also appears from thée testimony that the license issued to
respondent Bfush covers the first floor of & three-story frame
building loceted at 231 Bay Avenue, between Cedar Street and vValley
Avenue.. Respondent Brush tegtlfl”d that he operates a tavern with
restaurant facilities on the first floor, and that the upper floors
of the building are operated as a rooming house contalnlng accommno-
Gations for sixteen guests, in auultlon to living oudrtsrs occupied
by himself and his fqnlly. -

‘At the time the license was issued to TC°DOﬂdeDt Brusih, there
were already three premises licensed for consumption in tnc immediate
ncighborhood -~ one upon the same side of Bay Avenue between Cedar -
Street and Valley Avenue and two upon the opposite side of Bay Avenue
between Cedar utreet and Valle> Avenue.

The issuance ol an adultlonul llcvnub for Bfuonis premises apoears,
to be unnecessary, GSDeClallj in view of the det that three plenary
retail consumption licenses had pTcVLOUSLJ been issued for premises
on Bay Avenue between Cedar Street and Vall*y Avenue. ‘

The action of respondent in issulng a plenary retall congum>tion
license to respondent Brush for the 1v46-47 fiscal year will, there-
fore, be reversed and the license held by respondent Brush for the.
present fiscal year will.be cancelled. The cancellation of thes pres-—
ent license is based upon the fact that P. L. 1947, c. 94 prohibited
the issuance of a new license on July 1, 1947, and hence the only
theory upon which the legality of the present license could be
sustained would be upon the ground that it was a renewal of the
license issued for the 1946-47 licensing period. Since the original
llcwnpv is being set aside, the renewal license must be cancelled.

ACCordingly, it ié, on this 25th &ay of Sept@mber, 1947,

ORDEERE D that the action of respondent Borough Council in issuing
a plenary,retqll consumption license for the 1946-47 fiscal yﬁaf to
respondent Edward R. Brush, t/a Victory House, for premises at 251 Bay
AVHnuL, Borough of nghlanqs, be and the same is hereby reversed; and
it 1is furtne '

ORDERED that the license issued to respondent Brush for the lod7-
48 fiscal year be and the same 1s hereby cancelled, n‘foctun at 6 00
a.m. September 29, 1947.

‘ERWIN 5. BOCH
Commissioner.
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9, APPFLLATE DECISIONS - BAY SHORE TAVERN ASSOCTATION v. HIGALANDS

| AND SHITH.
‘BAY SHORE TAVERN AS OCIATION

)
Appellant ' ) -
- -vs- - _ON APPEAL
BOROUGH. COUNCIL OF THE.BOROUGH . CONCLUSIONS AND ORDER
. OF AICHLANDS, and JOSEPHINE N

SMITH, t/a SMITH'S BAf Aﬂb GRILL
' Respondonts ')

Wllllam C Epan, ESQ,, Attorngy for Apprllant.
John . Pillsbury, Esq., Attorney for Respondent Borough Coun01l

>‘Ben3am1q Gruoor, Esq,, AttOany Por Fesoondcnt Jos ephlne. mith..

«
BY THE COMMIQSIOWFB, '
- Tais is an aooeal froo tﬂb lSSUaﬂC‘ by reSpon‘ ent Borough Council
~of a. plenary r€t81J conuumotlon license for the 1946-47 fiscal year
to respon&ent Joscphlne bmlth for premlceu at £14 Bay AVenuc, Borough
of nghlands. ' ' : ,

Aooollant alleges im suﬁotan 2 that ths uctlon of the Borougn
Council was erroneous because (a) said license was granted and issued
without rmgaxd for the paramount issue of puollc necessity and con-
‘venience -and the action of res ondent 1ssu1ng auuhorlty constituted
an abuse of discretion, .and (b) prior to, ‘a4nd at the time of, sald.
‘issuance ahd granting, there were amplf licenses 1in the communlty and

-1n the nelgnbthooo Ol “the pram1sus Ffor which said license was granted

or issued to ta&e care of communi ty aﬂU ﬂ“ngDOThOOd noeds°

Appellant 1s ellglble to fLLe tn hlbhln appeal. hudson Bersen
County Retajl Liquor ;¢ tores v. Hoboxen et 8ley 155 Nedo L« 504° ’

Prior %o iay 1%, 1947 (unc date uoon v1lch th Smith’ llcenoe was
grantbd), twenty 1gnt plenary -retall consumption licenses were

‘already in existence in the Borough of. Highlands.. The tostlmonf

indicates that the permanent populatlon of the Borouén ‘is between
2,000 and 3,000, but that the summer. population is estimated to be
neafly 15, OOO The estimate app@ars to be Lyaov"ratco,' From these
figures. 1t is apparent that, prior to the issuance of the license in -
question, there wags onec pltﬂaTV retail consumption licensc for approx-
~imately each one hundred of the permanent population. - Even if due
“allowance is'made for the incredse in ‘the summer populatlon, the

- issuance of any plendry retail consulotlon ‘licenses in excess of

twcnty-bl cht would appear to D“'PXC“SHlVQ -and -an abuse of the dls—
crbtlonary power conferred upon ‘the local’ lssu1ng authorluy by R. . 8.
S l -1la, B, S. 33:1l-&4
i - .
The testlmony herein uloLlOpr tnat at its weeting Held on
 May- 12, 1947, the Borough Council issued four additiohnal plenary

‘retail conqumptwon licenses incéluding the licénse issued to respon-

‘dent Smith, Councilmen Rast testifiecd that "the general feeling was
that we should give them all a license. %% There were a hundred:
people around tne room; all of. them wanted to give a llcvnse to these
veterans, f&bllng How they fougbtln this war." It scems quite appar-
ent from this testimony thut the members of the Borough Council did
not give any con51dor tion to the guestion of public need for addi-
‘tional plenary retsil consumption licenses in the community at the
_tlﬂb tnCSu four adaﬂtlonal llccn es were granted.

It also appedrs from tno tustlmony that, at the time the llcenSt

"~ was issued to respond cnt Smith, there were two taverns upon the same’

side of Bay' Avenue in close prox1m1ty to, and one tavern upon the
opposite side of Bay Av;nvr’alﬁost dlrwctly OpDOSlte, tho smlth
premises, '

[

"
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Tue issuance of an additional license for. SMLth'S pr@mlseb

" appears to be unnecessary, especially in view of the fact that three

- plenary retail consumption licenses had already been issued for

- premises in close Droximity to the premises occupied by‘resp0ﬁdent~

" 8mith. From all the evidence I. f;nu that respondent Borough Council
abused, its discretion in 'issuing.a licenss to respondent Smith. - The
action of rc%ponaent Borough: Coun01l in issuing a plenary retail
consumption license to respondent Smith for the 1946-47 fiscal .ye .
will, therefore, be reversed and the license held by respondent Smlth
for the present fiscal year will be cancelled. The cancellation of
the 9resent license is based upon the fact thut P.L. 1947, c. 94
prohibited the issuance of a new license on July 1, 1247, and hence
the only theory upon which the legality of the prooenu llcenseucould
be sustained would be upon the ground that it was a renewal of 'the
license igsued for the 1346-47 licensing period. Since the original
licgnse is belng set as ldL, the renewal license must be cancelled. .

Accordingly, it is, oh”this £5th day of September;>1347;

o ORDERED that. the action of respondent Borough.Coun01l in 1osu1ng
a plenary'retail consumption llcense for the 1946-47 fiscal year to
- espondent Josephine Smith, t/a Swith's Bar and Grill, for premises
,,dt <14 Bay Avenue, Borough of dzgﬂlangs, be and the same 1s here by
TGvaco 5 ano it 15 further - - :

ORDLRTD that the license 1°suca to responucnt %mltn for tﬂ‘/ld47—
48 fisczl year be and the same 1s hereby: canccllc y, effective at -
&:00 "a.m, September =9 1947 *

T | ~ . ERWIN‘B@_HOCK
L : Commissioner,

10. APPELLATE DECISIONS - BAY SHORE TAVERN ASSOCIATION v. HIGHLANDS
o AND RYAN. ~

BAY SHORE TAVERN ASSOCIATION,

)
- Appellant, ) y
-Vs~ , - ON APPEKL S
N . ! - N . . 1 { o
~ BOROUGH COUNCIL OF THE BOROUGH ‘CONCLUSTONS AND ORDER
\OF :IGALANDS, and HUBERT RYAN, - '

\t/d RXAN'O : .
Respondents »){

Willidﬂ C Egan E dos Attornby for AoseLlant . : '
John i PLllsbury, Esq., Attorney for Respondent Borough COUQCLL
Behgamin Gruber, Esg., Attorney for Respondent Hubert Ryan.

BY THE COMMISSIONEE:

This is an appeal from the ilssuance by rvuoomaunt 5orougn Coun01l
of a plenary retail consumption license for the 1846-47 fiscal year
to responuent Hubcrt Ryun for pr emlses at 163 Bay Avenue, Borough of
Highlands. : - o

L Appellanu alleges in subst nce thet the actlon of resnondent
lssuing suthority constituted an abuse of dlbcretlon,

At the hearing scheduled to be held herein, respondent Hubert
- Ryan did not appear. The evidence discloses that, prior to May 12,
1947 (the date upon which the Ryan licerse was granted) twenty- elght
- plenary retail consumption licenses were already in ex1stence in the
Borough of Hig hlanus,'€1x of which had becmn issued for OfbmlSCS on
'Bay Avenue 1n olos ﬁOXLmlty to Ryan's premises.

R

. )

.
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The attorney for respoadent Ryan has adavi
is not interested in continulng ag a licuor 1
client has not made application for rencwal o
present flscal year.

ed me that his client
see and that his
license for the

For the reasons set forth in Bay Shore Tavern Assn. v. Highlands
and Smith (decided herewith), the action of respondent Borough
Council will be reversed. :

Accordingly, it is, on this &5th day of September, 1947,

ORDERED that the sction of respondent Borough Council in issuing
a plenary retall consumotion license for the 19486-47 fiscal year to
respondent Hubert Ryan, t/s “Jmﬂ‘u, for wnremises 163 Bay Avenue,
Borough of HLglluHQuy be and the same 1u hﬂrbe rgvcr°3ﬂ

ERWIN B, HOCE
Comuilssioner.

11. STATE LICENSES - NEW APPLICATION FILED.

Michael and Adam Yunger
T/a Tasty Bottling Co.
928 Franzlin St. and 1&31 Cheauwbers St.

Trenton, N, J. =
Application filed September 50, 1u47 for transfer of State
Beverage Distributor's License 8b5D-z7 from ilichael Yunger,
t/a Tasty Bottling Co, :

// bé/u %,/f%ﬂfl

Commissioner.

o Joreey State bieny



