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1. APPELLATE DECISIONS VASSOS JrnD MDHPI-IS~ Vo SPRINGFIELD TOWrtSHIP .. 

-WILLIAJ.\II VASSOS apd. CHA.RLEf) 
MURPHY _9 t/ a GOLDEN M,OON CAFE, 

Appellants·, 

') 

) 

. '._. 

) 

) -

ON .Jl:PPEAL 
CONCLOSIONS-AND ORDER 

TOWNSHIP· COI~1MITTEE OF THE 
TOWNSHIP OF SPRINGFI~LD 
(Bur ling ton County) :; , , 

Respor1uent 

.) 

) 

-'.}. 
JamE::s l\1. Davis, :Jr .. , · Es·q o ,_ Attorney for. Afjpellants o 

No appearance on behalf of Res1:1ondent. 

BY THE -COTuILv1ISSIONEE: 
. \ 

, This is an appeal from, th0, alleged deni-al of an ·application for 
renewal of a plenary. retail eonsumption lj.censc for premises locate{l.· 
at N/W cdrner of Monmouth Hoad and State Highway 39; Township of 
S·pr.ingfield :., · 

' ' 

Upon the· filing.of this appeal an order was entered herein on 
June oO~ 1947, extending· the term of the prior. license under -~he ,pro-· 
visions of R~ s. 33:1-2~. · 

. I 
ThE; evidy,nce · her$in discloses tho.t appellants, complied. with all 

the· statutor~r ":prerequisites l1;_ecessary to the- :cenewal of their license~. 
On June_ 19~ 1847.the applLcation for renewal was considered~~ a 
meeting of respondent Tovmship cormrd ttee. · At said _me'eting no actiqn -
was ta1_\:.en to grari t or deny· the'·. applica ~ion for renewo.l and, sq {a1~ as , / 
appears,_ no· action upon the application hc;.i.s been ta.Ken_sincG tJJB.t ,. 
time., · · · · 

.Respond~nt: has given no~reasons for refusal to renew the license, 
has, filed no B.nsvver herein; ·and d1G. not ,appear at the:: hearing. ·Under 
these circumstances". its action must be_ dee!:r1ed arbitrary and unreason­
able. Jensen Vo.Manasquan* .Bulletin 87, Item ~e In vie~ of the 
foregoing, the action of respondent must be reversecL. 

... ~ ... c~ordingly., it i.s, on this 2~:Jnd day of September, 19s~7, 

OHDERED- that the action- of resp..onden t, be and the same i~3 hereby 
·reverse~, ·and respondent is ordered to issue a renew~l of appellants• 
license., 

\ ' EHWIN B. HOCK 
Commissloner. 
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APPELLATE .DECISIONS - __ SMITH· if o ~~PRINGFIELD !fOWNSHIP o 

Appellant., 

-vs-

) 

) 

) 

) 

ON APPEA~ .. 

TOWNSHIP CO.MIJIITTEE -OF THE 
TOWNSHIP ~F SPRINGFIELD' 
(Bqr~ingtoh C0unty), · 

Rc_s.ponden t. 

·CONCLUSIONS AND ORDER 

)· 

- - - - - - - - - - ·~ - - - - -) 
.James M.-Davis,_Jro~ Est., Attorn~y f6~. Appel~anto 
~o app~arance· oh behalf of Re~p6ndento 

BY THE COM1~USSIONER: ,., 

( 

This i~ an appeal from the al1eged ~cnial ~f ap application for 
· · renevva.l of a ·.plenary retc:;il · co1isumption· license. for premises located 
·on the Eas~ side.of Pemberton Road, .Township of Springfield~ · 

.· Upon the filing of this appeal· an' order was ent~fed hereiri 6n. 
1 
Jline 27; 1947, ·extending the ter1n o_f t.hr~ prior li~ense '·under· the ·pro-
visions· of R. s; ·33~1-~~20 . . 

Th~ evidcnC'e he.rein .·discloses "that appellant complied ·with all 
the, statutory prerequisites :µece.ssary to ·the renewal of' her licenseo 
On June 18, 1947 the applic~ti6n fdr.renew&l was considered at·~ · 
meetJ.ng of respondent ·Townsh~lp Gommi tt·~.:e., .. A motion to t;rant the 
renevval vva,s ·made, but not seconded, ·a.ml' no .fur~theJ?: action was taken. 
u1)0.n 1the _appli·cationo · · · · ~ ' 

-RespondGn t ·has given no rt?EtS011~3 for refus-El to ren,ew. the license, 
. ha$ fi~ed no answer ·her8in, &rid di('.i: not c:~pp;Jar at the hear1ing ~ Under 

, :these circumsta.nces 'its action must be deemE~d arbitrary a.nd .. unreason­
a.b.le ~ Jensen v. · 1~Ianasc.:~·an 9 · Bullet:Ln 87, I tern 9 o In view" of th~e 

·foregoing," the _1action of resp.onclent must be reversed .. 
, . ··-..... 

Accordingly, it is, on this 2~~nd day. of September, 1947.ll 

ORDERED that the action of respondent be -and the sa.me is hereby 
.'reversed, and· responderit is ordere.d to issue a renewal of. appel).a:t1t' s 

license. · · 

./ . REWIN B. HOCK 
Corrimissioner· .. -

•I 
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3. HOURS OF SALE - EFFECT 01 ~. 97, P., L. 1846, AMENDING H.S.l:l-800 
DAYLIGHT SAVING TIME EfFECTIVE THROUGHOUT THE _STATE FROM LASJ;, 
SUNDAY IN AP1\IL lrnXIL LAST ·SUNDAY ULSF;PTEMBEHo 

. Under• New J~rsey· law (Revise<i- Statut~s, l:l-2.3) the $tandard of 
time in the State is Easteg-n ~tancJ•rd Time e·xc€pt from the la,st Sunday 
in April until the last'Sun.dai in St}f)t~mber, in eac.h,year,·whenthe 
standard of ti~e is Eastern D~Yl~ght Saving Time which is one hour in 
advance of Eastern St~ndard Time~ · 

. . 

The law is state~wide in~its ap,l1cation snd is binding on ~11 
municipali ti0s. · · 

This year •s Daylight Saving 'lime pei~-~d. is ·almost over. From 
midnight Saturday, Septem"ber ~'1th, awl throughout the seven~rnonth 
Eastern Sta;ndard T1me periQd• \he t1me will be one hour behind _the 
present Daylight Saving Time. TQ illustrate: As of midnight Sa_turday, 
Septembr2r ~7th, clocKs are to ~e turned .bacli: one hour.. If. the regu- -
la tions or "Municipality· X" r~qui'rE; closing be·twe?n the. _ho_urs of 
2:00 ·a.-m. and 7:00 aom., that im.micip~lityts l~censed !premises must be , 
closed when the chan~ed clocK•time reach~s 2;0Q. a~rn• and rem:.::.in closed 
until the chang~d cloc~~:~irij~ .. r'eaches 7;00 a.ru. _ · -

In some other states thij c);lange to £'andar6. ·11me will ta1rn place 
at 8: 00 a .1n-. on the morning of Sunday t S€ptember ~8th. . Similarly, in 
some Ne\v Jersey municipal~ ties. there are -ordinances or resolutions 
or executive proclamations which incii.cste that th€ change· to, Standard 
Time is to take place, 1n the partieular municipality, at 2:00 a.m. 
on the morning of Sund~, S~pte~b~r ~~th~ BUt r€gardless of such 
ordiha.nces, resolutions or proclamat~ons, the cbangebael-~ to Eastern 
Standard Time will b~ legeill:r ef!e~'1vt:: in all New J~rsey, rilunicipal­
i ties not at 2: 00 a.nr. on the morn1ng Qf ~unday i) SepttHnber 2.8th b_ut at 

. midnight Sa turd~, .s.eptemqer ~i1Sb.a, · 

Dated: September 24, l~4T. 

ERWIN B. HOCK 
CormnissiQner. 
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4. 
' J ~ . -~ • ·~ ~. \'. • ~ - ,. 

APPEL.LATE DECISIONS.-. WI-L-LIA!\16 ... ET AL~· -Y-~ ;:fTLANTIC- HIGHLANDS AND·. 
• • __ ,.. ... , .. ~-·" J ... ; . • ;,,~ NOFfMiHJN.. · .- · . 
BAY SHORE TAVELN ASSOCIATION Vo ATLANTIC 

HI0HLAWDS ·.#.ND .. .HOFF'I~ANN-.... .~~ .. '.. 
' • .. ;. ;; fr, ... ..,."' .... :.'•. ,. .· . , l: 

' •" .• fl, "Ji,~ ". , ~· .. " . ' !' 

ROY E. VVILLIAMS., -JH." ·and. . •, .. . -: } -,' ;: .... ;.:.~.-· ,,_· .. -.. 

D~NALD N. CORREA.1, · .. ·:, .· .. ,') < ·: ,: , ~ ... , ' . • . 
-vs-.· 

Appellants,; > ) n , .. 

BOHOUGH COUNCIL OF THE BOROUGH 'OF I ) 
ATLANTIC HIGHLANDS. and· ANNA .. g~ .· -.~ · .. ) .··. " · ·;"· ; 
HOFFlvIAN~J ; .·. t I a s HANl:JO N" PJIAEMA CY ~t ·- ,i.;; . ' ~. ,. ~- t). .': ; ·,L .. , r 

• •t f 

, <" 

4' ','' 

. . . . ,, ... 

, · • '·Respond~~f~.,;.,:J : ~w ·~··:: · .. ON APPEAL 
- - - - - - - - - - ~ - - -·- -)· . . CON~LUSI.ONs··ANb ORDER 

'BAY. SHORE TAVERN_ AS80CIATI0ij-y. - r". 1
;. • ·,.·:. •· • · ·. 

•, . ,, . 
. ~ Appellant;.· .. :'.:.·,,) •,.(< .. 

I. 
I!'' . 

••. • ·~·. J . ) ' '. . '. 
--vs-

BOROUGH COUNCIL o:F"~:. fHE 'Bo1WTJGB'. of· . ) 
ATLANTIC ·HIGHLANDS "arid ANNA S: :.. ... . _, .. 
HO.FF11ilANN,. t/a .·SHANNON. PH~RMACY, :· .J.', .,. .::.::. ·: 

. ' . . ' . ' . ' ... ,. .~· ~· . 

' ~::. Re~pon'i:ierit~ · .:·:" ~ )' ~ ~. · ~ . .'· ·.· 
t ':• I ' .J< *• , I 1 0 \ ~.• • I,, ; p J' f • .. ,, •, 

• I 
f 

- - - - - - ~\- - - - - - - ~ -
Eln1er 0; Goodwin, Esq.,_;\_· .. A tto:i:·ne~.~·~s?,!'. ,.Appei}~~~t.s.: R9Y · K~ Williams,· .Jr. .. 

. . and.Don~ld.N. Corrqalo 
William c. E~an,·E~q., 1 Etto~ney·~fd~·Appeii~ri~ Bay ~hore.Tayern ~ 

· .. · . · Association~ ::·" - ··.. ·. ·: · - · .. .,? • · ~. " · • 

·:John JYI. PillsbD;ry, Esq.,· Attorrn~y for Respondent Borough Councilo 
·Rosario S. Mazzola, E~q !', ·.Attorney for Respondent Anna S •. Hoffmann. 

{ 

BY THE COMMISSIOtiER: . 

. These appeals ,were filed from the lssuance ··by :i:espondent Borough· 
Council of a plenary retail distr:lbution license. for the 1946-47 
·fiscal year to respondent Anna S. Hoffmann for premises at ~)8 First 
Avenue, -Atlantic Highlands~ . 

,,. ' 

TJ;le license. in question was granted on ·May 14, 1947., ·and hence ·the 
· provisions qf P. L. 1947, c. ~4 cto not appl7 o 

·Appellants ~llege in substance that the action of 'the Borough 
Council. was ~r~oneous be6ause (a) in November 1844 the Borotigh 
Couhcil~of Atlantic Highlands determined -by resolution ·that there 
w~re at that- time sufficient licenses outstanding, and (b) said 
;License was granted vvi thout regard for the .. Paramount issue of public 
ne·cessi ty and convenie:µce anct the action of resjJondent is~uing 
authority constituted an abuse of discretiono· Adc:titional grounds of· 
appeal were set forth by appellant _I?ay Shore Tay\:::rn Association- but, 
·Since ·no proof was presented 011 appeal as to tnese additional grounds, 

-· they w'i~l· not be considered here~n. ' 

· · As to (a):· It appears that on November 10, 1944, respondent -
Borough Council, denied a plei1ary retail distribution license . to one 
Haymond Lemberg ·upon the ground that "there. (was) a sufficient number 
of licensed premises in the Borough". JVill:Larns _E?t al. · v .. Atlantic 
Highlands and Rich 2 Bulletin. '(00, Iten{ L. It appe~.rs· from the · 
pvidence h~rein, however, that none of the six members.who now con-
, s ti tu te. the Borough Council 'das a 1nember -of. the Borough Council on 
November 10,. 19440 ,. 

t ,. ~ 

,, 
'~ 

(, 
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The policy enunciated by -the former·governing body is not binding 
upon tlH-.; present numpsr. Cf.· ··Northend Tavern Inc. v. Nortl--rv2.L~ and 
Pc:;,zpe., Bulletin 4S3, Item 5. Clee.riy, the. resolution of November --
1044 was without l~gal force or effect for, since July 1, 1937, 
municipal goverrting bcidies have been empowered to enact ~umericnl 
limitation regulations by orciina:hce only.. R. s .. 33~1-40" 

1 

As to (b):. Prior to May 14, 1947, tTuo plenary retail distribu­
tion li.c,::;nses had bE:en J.ssued in Atlantic· Highlands -- one to Jacob 
Lemb(-'...;rg for premises at 75 Fi~st Avenue and· tilt:;; other to tTerry R" 
Rich .for premises on Avenue "AH, in a diffe~·en t $ection of the 
Borougho Prior to May 1'1, 1947 there had also be.en -issued Jn the 
Borough twelve plenary retail consuillption licenses, thfee of which 
were located on Fir.st Avenue w~L thin two .blocks of ·resoond'ent 
Hoffmannts preillises~ The population of .the Borough, ;ccording to the 
1940 FederE:.l censu.s, was 2 9 335. .The ques tio1i to 'bo dec.ided herei~n is 
whether or not the issuc.1nc~) of a third plenary retaj.l · d'istri pution · 
lice·w3e for the .prernises owned by re;Jporn5.er1t Hoffmann coristi tuted an 
abuse of the discretionary pov1er conferred. on the respondent Borough 
Council by the provisions of R. Sp 33:1-19·and n; S@ 33:1-240 

The evidence shows that the Borough of Atlantic Highlands is a 
sumnier resort ~vherein the population during· the· su..mmcr season is 
increased to more than Z,000; that thE; section of Fi"rst Avenue 
·whereon the licenses referred to herein ars~located is a· business 
sec ti on; and that approximately S, 000 persons who reside during· the 
s.ummer months in Atlantic· Highlands and surrounding communities shop 
in this business sectiono Respondent Hoffmann.testified that.she 
cond1].cts a large d.rug store arid tl:"J,at inany of her patrons· a.i-·e ·vvs:rn1en 
who woi1ld not care to visit a taverno The license considered herein 
vva s gr anted by the · unanimou.s vote ·of· the fi v'e Counci.lmen who at tended 
the meeting held, on May 14, ).8470 Three·of these Councilmen test~-:­
fied at the hearing herein that they felt that there was· 11e·e.c. for a.n 
additional plenary retail distribution licen·se on First Avei1ue 
because it was the shopping. center and because of. the nbuying · 
populationYJ which one Councilman described as nthree times ·ou.r loc2 .. 1 
population" .. 

In Williacis et il; ~o Atlantic Highlands-and Richard, Bulletin 
·700·, Ite1j ~-, the c·ornmissionot' found, upon the evidence then -pre­
sented, that the Borough Council had abused its discretion in issuirtg 
an·add~~ional plenary retail consumption license to Andrew Richard.· 
Heviewing that case I f"ind, 1n -addition to the difference as to· loca-· 

. tion of the premise$ -ther·e ai1d here involved. 3 that the license was 
·' .granted to Richard qy· a four-to-:-two vote c:md two of the four council-

men v:1ho vot!2d .to grant that l"icensc had, only a few months ·previously, 
voted to a_dopt the resolution of November 1044. ,Their reasons J 

stated on the appeal, for chang.ing their opinion vi/ere not convincing~ 
Hence,· the decision in, the· Richard case cloes not. necessarily preclude 
a different re.sul t on the evidence presented by the pres(:?nt members 
of ths ·Council in the case now before me. I con cl ud8 from .all . the 
·evidence herein that.the appellants have not sustained the burden of 
.showing that respondent Borough Council abused its disdretion in 
issuing an additional plenary retail distribution license to.· _respon­
dent Am1a S .,_ Hoffmann. Cf o Koven et al o v., £.ornpton Lalrns and Klein..2... 
Bulletin 763,.'Item 8., 

. Accordingly,. it is;._ on this 25~h day of Septmnber; .1947, 

OHDERED that the action of, respondent Borough.. Council be and the· 
same is ~ereby affirmed,· and the appe~ls' herein be &nd the same a~e · 
her~by,dismissedo· 

ERV!IN B. HOCK 
Commissioner;; 
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5. - .APPELLATE ·DECISIONS· ~ l_llJlLLIAMS- . ET ~.t. v. ATLANTI"C HIGHLANDS AND 
. . : I 'PHAASC}L. 

-- 'BAY.. SHOEE TAVEE:N ASSOCIATION Vo- _:A'TLAN'rIG 
·. , ·"HIGHLANDS ".ANP PFU\.ASCH~ 

ROY Eo WILLIAI~S , .. -Jit •.. -.and 
DONALD N.. CQ.~HEliL, 

· Appellants, 
, I ~. ' 

-vs·- .; 
.. 

__ BOROUGH.COUNCIL OF THE BOROUdH -0 
OF ATLANTIC ~HIGHLANDS and 
FRED PRAAS:CH;_. - t/a PIER HOTE'L, _) 

. I . 

ON .APPEAL :J~s~o~d~n~s~ -~): 
BAY SHOREi TAVE!\~. ASSOCIATION, ')_ 

I CONCLUSIONS AND ORDER. 

Appellant,, 

/ •. • '1 -vs-
.,-

BOROUGH COUNCIL -OF. THE BOEOUGH -
. OF ATLANTIC HIGHLANDS and -FRED 

PRAASCH,: t/a PIER H6TEL, -

- }': . 

) 

} J .. 

- .) Resnondeh ts ) -· · __ , 
' ' . J: ' . - \" -- ' 

,· .· 

- I 

El1~e~ -o'-.:-~ G;odwfri~: .Es·;.~ --A tt.o;n~y_-}br Ap.pellants Roy E o · -Wi-Ili~rns, - Jr. 
' _ ._ - - 'andDona1dN •. Corr2alo' · - __ 

William-:c~ 'Egan, Esqo, Attorney fo.r Appella'nt.Ba.y Shore Tav_ern 
- · · Association~ . . · 
,\f9hn ~~. Pill_sbur_y_, · Esc1 ~, At ~qrney f-or ·Respondent ·Boro·ugh CDun~il ~ l __ , 

·Edward F. __ Jus~<a, Esq.; At_torney for Hespondent_ ;Fred ·pra·ascho- -
,• .. 

BY THE COMMISSIONEHi 
'\ •, 

These appeals were ·filed from the issuance by respondent Borough 
C<.?uncil of _a plenary retail consumption lic~ms? .. for. the 194_6'---47 
.fisc~l year --to' respond·ent· ·Fred Praas·ch for premises at· 40 ·First · 
Ave~ue and part of ~38 F_irst Av-enµe·, Atlantic Highlands. The l_icense 
in q,uesti_on_ was- issued upon the :follovdng conditions. "Vvhich we.re 

. a;pproved -by -~he .state Corrunissio:ner. on Jmie 10, _1947: 
" , ·. . ' , .: I . - • . 

. · ni...- · Said J,ic:elfse -shall· pernd t·_-only the -·oper~tion of a .ser:vice{: 
:bar and sl1a11· prol1ibi_t_.the tl°se or s·a1e: of alcohol·ic· hever--.. ;. 

·ages -from a public ba_r ·~· '.-.- · 
1 

n2 .. _-· No alcoholic. bev,::;rages shall be sold or -served except to 
-_-patrons s·eated at tables _upon the licensed pre1:rJ:is~s .. n_-_ 

The_ ltcerise.- -inJ que;st~on was,· gr,~nted- on May 14·, 194;7, .a~ci'-hence .: 
the provision~ oY·P.L. 1847, ci. 94 do_not.applyo 

Appellants all@ge in- substance th0.t thE~ ·action of .Bo'rough Coun-cil 
was er.roneous. becavse. (a) in_--Noveii1be:r J,·JiJ:4:- the- Bd-rou[~h· Co\n1cil 'of -­
Atlantic Hi-ghlands determined by resblution that there were, at -that 
time suffi-cient licenses 6utst2ind.ing; (b) the nwnb~T of .existing 
licenses ·on lV):ay 14, 194'7 wa~- fa:t· -~n ·excesf_; ·of" the- number required by\ 
public necessity-· ?-nd ·convenience 8;n0. Fhe action of resp~ndent issuing 
authority constituted an · ahus·e ·of dis.erst.tori;· ( c_) the Bo1!,ough Co.uncil 
~enied· a simil~r applic~tion fot the s~me prerni~es bn March 31, 1947; 

. (d) the- licensee· is not -a r-esicient of t:he state o:f Nev~ Jor·sey .... · 



BULLETIN\ -778 ; PAG~ .7. 

i' 
. ·. , As to '(a):.:' It appear~,s _:tha.t none of· the six members. w110 now .. con-

stitute the Bor6ugh Council·~as a member Of Borough Council.iri 
r~ove:111tJer. 194L:l.. {' 

· Devi a ti on from a policy.- enu:hcia ted. by a f.ormer govet·ning body is.· 
not rn~c·ess.arily arbitrary or. unreasonable~ non the co11-trary, the·· _ .. 
genE;Tal .. rule of law is that/no govei'ning body. may· tie, the· hands of _t ts , 
suc.cessors ·in matters involvj_ng th~; exercise of discretiono n 
Nq_r_th_~mcl .Tavern Irtco· Vo N·orthV§tle 8.nd Payne.!. Bullf,3tin 493; Itein. 5~ -- __ 

. Clearly, a. nume:r,ica1· lirai tation resolutio:q_ ·adopted afteT· Juli 1, 1937 
could have no legal force _or effect for, sinc1~ that date, .municipal 

.. 

·\.· 

·- governing bodies have had .a.uthority ·to enact such liJni ta.tions by 
o rdir1anc e · only • Ro Ho 33 ~ 1-40. · 

. As to (b): PriQr to May 14J 1947 ,. twelve ~?.lem:.ry reb::,il consump:.... 
tiorJ li-c~::ns0s had been issued in the BorougJ1 of Atlantic High+aridso". 
Three of th$§e licens~s had b9en i~sue6 for prs~ises located bn First· 
Avenue ~ithin approximatBly 300 feet of the r1er Hot~lo Howevsr, . . 
this s'ection of First. Avenu.c constitutes the· shopping district of '.the 
BorouE;h, and the evidence shm1ls that the n buying populationn, 1nc~ud-

- ing those corning from ·sur_r6unding coITll.cmtdties., i~s appro1d.mately .. 'C:J,000 
during the. summer seasqri .. and approxima tcly three times the f3Unirner · 
population· o:f the Borough. - The, tes.tj..mon;y inc:aca tes trra t therp. are 
fifteen rooms on th~ second ·flo6r and a dining room.accommodating 
100 people on the fir-st floor of t'he Pier H,otei ~ Councilman· Goode 

·testified ~s follows: 

"I felt' that we- woutd b(~ needing a good restaurant in th(; town; - . I 

there _was not a good restaurant, there wer·? many llinehroorns 
but there isntt a ·good rest2.~ur.::~nt j_n the tovmo The nQarcst 
.one is the Log Cabin, which is approximately twci mile~ away. 
-~HH~I believe there i~) a place· in the town for a goo¢ res-
taurant with a service bar, bu:t there isY:t' t any roorn for 
another tap-roo!JL, n · 

Councilman Daust~r testified as follows: 

111rhere are only small ~·cstaurants wh<~n-·e' you might get a bi t.2' . 
to eat. ->HH~ With. ·the boat· lln~;s coming 'down, hundreds .of 
people coming· thers,. th2y hayen•t .. anyvvt1er13· _to eato ~~HH~ T1H~ 
.only _other, place _is the Log Cabin, a mile anc~ a half away o 

-)~3H', S_o we . defin:ttely need a P,otel and ;;~ go~~i restaurant .. n 

Councilrncm Bai;nes, vvho voteQ. ii1_fa-vor."of granting the 1-iccms-'~;· 
did riot testify at the hearingo Councilman curry, who voted with .· 
Councilwah StocK:ton agr.::.ins t the granting of the li.cense, tes tif J_ed 
that he· votec1 to dehy -the· license ·bee_ause he felt that ·the. applicant 
could. not operate. D. hotel. SUCCE:.SSfUl.ly because o·f the :terins- Of his, 
lease. However, it appears that .the applicant l}ad been engaged in 
the h9tel and restaurant business for more .. : than twenty-five yeE1.·rs in 
the State of New. York~ Consideririg ·all the eyidence, and particularly 
the condi ti_ons imposed upon thb ·licenseJ I 'find· that appellant has· no~ 
sustained the burden. of proof in showing. tha.'-t the .Borough .Council' · · 
abused its disdr~tion in is~uirig the licen$e to respon4ent_~r~asch~ 

'• 

As to (c)~ It appears that a similar application by Charmar 
Heal ty Corp,.!) _for .. ttie same ·prem:tses, had bf'.:: en denied by _the Borough 

· Co-iincil on March. 31, · .1~{±7 .... ·However, the. -evidence estab1i$hes that · 
this applicatlon w.as ·denied because the premises. vvere being· renovated 
and were not then hi a fit condition to be 1 used as l-tc.en$ed _pr,emises ,· _. 
and· also. because the_ applicant represented that it in'tend$d to- ins.:ta11 
a twenty-four"""7foot bar whic.h was apparently to be open 'to tlE _.]J.ublic • 
. ThE: a·erlia,l of the appli-cation on ·];far.ch 31st did not, u_:pder the cir~-purn­
stances, preclude the Borough Coun~il f~om.r~aching a diffe~ent.rBsult 
upon th(-: f"~"J-Gts," submitted at its mct~ting .held on May ·.l~th~ . ... · · 

' I 

.' ~' \ 
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.. As to (d)_: R.es.ponrlent Praasch testified:,. ttmt he fo1.;merly resided 
in New York.City but that he b~came a ~B~ident of N~w.Jersey 1on ,· 
-A'prll 12, 1947; 'tha.t he now resides .with his wi_fe (v\Jho is the only. 
other member· of hi.s family) ·at. the Pier Hotel and that he- intends to 
r~side permanently h1·New Jers·ey., ... \No ·substantial evidence was. intro.-· 
duced to contradict this- testimony .... I corn;};;;:J¢le. that respondent;. · 
Pra~sch:sati~tied·the Stats.residence requirement of.R.~S., 33:l-25~ 

. , 

Under all the ci.rcumst.ances, I shall ?-ff1rrn. the ·action of res·pon-
dent Borough Councilo· ' · 

Accordingly, it.is, on th1s 25th day· of Septeniber, 1847, 
-~ 

ORDERED .that, the act.ion of re.spo~od~~1t ·.Boro·'Llgh Council ·be and the 
sam0 is _her~by arri~med, and. the appeals lwreib be and the same are 

• here by d:;Lsmf.s s ed. · 

- I 

r 

\.· 

.. • .1 

ERWIN . B. HO.C~"( ·. 
Gormn1s.sioner ~· 

·, 

$. APPELLAT~ 'DECI.SIQNS .-. BAY -SHOR.F~ TAVETIN ASSOCIATION ·v.,; HIGHLLNDS ~-ND 
. CihOALo.· 

' ' 

BAY SHORE TAVERN.ASSOCIATIONi- ) 

Appellant{, ) 

-vs- . ,· 

'. BOHOUSH COUNCIL. ·oF THE'. BOEOOGH 
, OF HIGH.LAN.OS, 'and JEAN CIEOALO, 
ti . en 1' 0 IDE 0 0T.EL. . · . ,, a _u.tt.;l-i.1.) . / 1 . .J. • .9 - . ' 

\ 
j 

") 
Respondents ' 

- ~ _1_ - - - -.-) 

.. ON APPEAL 
CONCLUSimrn Al}!D 'QRDEH 

Wi'lliam C. EganJ· Esq", Attorney for· Appellant.: . 
Jar.in NL. Pillsbury, E"sq., Attorney. for Re spm1dun t Bbrough council'.. 
EG.warq.. p .. 'Jus .. {a., Esci .. , Attorney for R.espond~nt· Jea~1 Ciroalo.; 

. . I 

BY THE .COMiVlISSIONER: 

This .appeal ,was, ~ileci from tlre
1 
i'ssuance, ·by respondent-.. Borough 

. Gou,ncil, of a. ple:ri&ry retail conSlUilption license for the +946-47 ,,. 
~fiscc:~l ye-ar to re:spondf.:mt Je·c:,m "Ciroo.lo for premiSE-)S at '26 Fifth street/ 
Borough·of. Highlan6so · · · 

, :.: 

·The 1icehs.e ·in qw2stion was. grani/2d' on~ April 21, 1~1"47, and henqe ·. 
ti:e provistons.- of- Gha.ptcr 9t:J: 5 P .. L. 1~·±7 (j_o not apply .. ~· · · 

' 
· Appellant allege.s· in· subs:tanc.e. that the ~1c·tion o"f ·Borough Council 

was -=err:oneous bec~1use · (.a) said. licens(~ y~·as granted and 'is !:iued without 
regard for" the. paramount Jssuc'. of lJublic 11(-:cessi ty 2.riQ." .con\renience and · 
the· ac:tion> ·or respond.ent -.issuing authority .. constituted a.·n ·abuse of . · .·. 

·discretion, and· (b) ·· it :riad..9 ·on December 20.; .tS1'LI6, d'E:foi.ed -~-- -li·cense· to 
the s·ame ·individual respondent for; the· s~.lll() licensed prem~ses . 

. ·.:·. I' , .· , , , .. . , • . '· . . .- . ' .. 

, As to· . .(a):· .'It. a.ppear? th2.t, at· tl:k: time· ·the .license vims ·i.ssued to 
'respori'Ctent Ciroalo1 - no ·ordinai1ce 1.ii1li ting .the' ·nurnber· of ·11ce.i1ses> was· 
in effect and"· thc'.'t a resolution of. tl11:;- Borough· Counc·il ad.opt~?d ·on ·. 

· - June 12, __ 1939, which purpor.teci to lii11i"t- '·the .:11,ui11b;2r· of :!lenary retail , 
· · consumption licens~.es t.o· fifteen,, was· without 1e·g,11 validity·. . , · . 
:er o Highlands .Tavern Owner's Assn.: v-~. Highlands. ~did· Cor·cora .. ·n; Bulletin · 
1.756,. Item 6 o . At the. time thE:? 1ice.nse. 'vVciS i"S"sued to respondent. Ciroq.lo, 
twenty-seve_ti, "pler1ary .. retcl.il consurn.p'tioJ) licenses 'V:ier,e a1·ready in 
existence in the Borough of Highia~d.s ~ · 1.r h "-~ - t· e· ·5 t i·m o .. n y · 

I ' 

{ 

'\_r' 



\ -

\ .. ' 
\ 

i rr di c a t es t h:a: ·t t l1, e perm a· n e n t -, populcition o{ the Bo:rough. 
~s ·botvveen· 2,000 and 3,-000, hµt that the sum:iler population. i_s _ . 
e·stLnated to be nearly 15,000. '.The estimate of the-sUl1m1c~i" population 

. appear§ to be exaggerated.. The 8.ppellant· .rests its· cas~. upon. tne . -
numb81,.; of licenses outst~·~nding arid the '{act th~ a prior -application 
t:_o·r a similar license had beeri denied in Dec.ember 19.1±6 o _ • . · 

On b~ha .. lf· 'o:f respond.en ts, Councilman Hast testified ·that the 
.::.nei;1bers ·of the fforough Council werE:! in favor of issu:Lng ·lie,3ns_cs fot" 
hotel.s and. that they ·h'.ere se:~.tisfieci tho. t r.esp6nd._ent Ciroalo e:p 1:.n-·a ted· 

. a ,bona fide. hotel. : Jean Ciroalo tt~s tifi.;ed · tha»t the· bui'lding for 
whJ,ch she obtained c-.. license contains_. .a.-ground floor· a:t1ci three upper 
floprs; that her r~staurant is locc:,\ted on t11e- ground -floor &nc~ that. 
the Upper floors contain thirty-f.fve ·roonis, tT//Cn ty-fi VC of \'Ihich 
rooms are ~ented out to gu.ests. ·she testified· further that th;~ .hotel 
can accommoq~ato approx:Lrnately · thirty-fi vo guests.·; that it .. has a 
res·taur[m t .. and b.:Ar, ·and. that she intE:nds to, opere,~.te throughout the 
ent'irz~ year.,·· ·seasJde Hotel· is io·cated. in close pt'ox"imity to .the . _ 
b<Jach, and the neai'est licen$ed hotel is located about. one-half mile 
avmy .. 

As 
1
to (b)'.:: · Couric.ilman~ Rast ·testffieo. ·that a pr1.or applicatt~n _ 

filed by res?ond~fit Ciroalo was d0nidd becatise of the lac~ of par~ing 
facilities a~ the·~remises~ Be furtb~r· testified that~ afteD the · 
application for the present license· wa.s f-tled on· ,l\/Ie.rc1~ 18!1 19L17:,· 
members of the .Borough. Council ins_pectL~ci · thia 1')remi~>es ·and found that 
a lar_ge p2.I'Eillg)-10t had been.built 'in· the re·EXr Of the hotel"· COUll- · 
cilman Rast·further· testifie~ ·that, because _the .Parking problem ha& ~ 
thus been solvE"~d., the members of the Borough Council·. c1e-cided to gra,nt .. -
the present·application~ · · · · · · · 

' I . . __,._ . . 

rviy duty on :an appeal' of tliis character is nof to s·ubsti tute my . 
judgment for ·that' of· the issuing .authority, but to· examine tlT<:;;· rf.;cord -
for the.purpose of ascertaining if ths,local i~suing.aritho~ity abus~d 
its discretionary power. .After considering all the 1-2vidence. in this 
case,_ I cannot say that. the app2llant has· sustained the burden o.'(-
·proof in shovving that respondE:nt Borough Council· abused its ·di.scre­
tionary -}iov~er 1n 'i's suing a plenary retaii consumpti~n license to " . 
respondent Jean Ciroaloo · · · · 

Hence the acli6n ot r~~~6hdent.Boroughbdo~nci1 ~ill .be affirmed. 

Accordi1~g1y, . i~ is,· on thfs 25th dc.-{y o.f Septem9er, 1947~ 

ORDERED. -that the. action 0f·, the respo.nC.ent Borough .Co1:1nci.1 be_ and 
the same is hereby affirmed,, a.nd_ the appcc:il h:ercii1 be~p.nd t.hc-same is· 
h8reby dismi-ssedo' · · 

-", '' 

. ( 

. . . 

Efl.WIN B:.- HOCK 
Comm:L s'.si on~r ... 

'. ..: .. 

/ I-, 

1. 
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7 o APPELLATE DECISIONS ~· BA:{ :"sH_QRE ~-'11AVERN· ASSOCIATION V. ·r-nGHLANDS 
AND- OHMOlll). 

·.)' 
'/ 

Appellant, ·) 

-vs'- ... ) '',' 

BOliOUGH ·COUNCIL OF THE. BOROUGH 
_ .: OF HI(1HLAND6i and FRANCIS R·. ) 

omvIOND:.?' t/a B~XY- ·ts ·BAH AND GRILL','_) ' 

· " _ . Re sponci cnt s ,.: . . : _ 
- - - - - - ..... : :_ '-. ·-:- _: ' - .- - ' -:-- ' ~ -" } ' 

/ 

( \ ' 

ON APPEAL 
CONCLUS-IONS AND ORDEE 

'\ 

'' 

\11Ji,111am ·¢·. Egan,' Esq.,; .Attorn·ey 'for Appellant. .. ; - . . 
Jolin- M. · Pi11$bury', "Esq,,·, Attorney: Tor Respondent Borough Council •. 
Benj,q.mi:ri .Gr.uber J Esq~,~ Attorney :for·_ Hesponcient Francis Ro . Ormond ... 

' •.! ' \ 
• I 

· This is an _appeal .from the ·-i-SsD:a'nce, by respondent ·Borough· 
Council, ·of ·a ·plenary ·retail ·conslin~ption l.icei1~e .·for the 1546-47 

. fiscal' year' to r;e;sponderit Fra:ncJ"s R. ·0L11011c~ for p.reLli,se_s at 18 .Beach 
.. Boulevar,d', /Hot'ough of Hit$l·:llands.,. . . - . 

. Appel1ant'_ allegCs .. _i11 subst'ance that the action of tll.e,· Borough 
C'ouncil was eri~bneous _ .bi3C2'.US'8. (a) S::=dc~ li_c·ens2 · vvas g.i·anted a:nd 

:issued ~ithopt ~egar~ for the paramount issu& of p~blic hecesSity 
and convenience ·::frid the· actto'.r1 ·of reE:iponli.cnt. i$.~iuing authority. con-: 
sti·tuted an a:bus·e of discr~.;t:ionJ ?nd .. (.b) prior· ·to,, and at the time 
o'f, said i:SSti?,nce and granting, 1 there V•i\~r('..:. ample licenses. in the 

_ · comrnun:iJ;,y·" ancr in. the he;ighborh6od of tht~ pi,,erniscs for wh:Lch said . 
·license \va·s g.ranted or ts sued to 'ta1:e _car·e ·o:f corr1rnupi ty and tieighb.,o~-
.hood need-s.. ; . · · · .· · · · -

· ._ Appella;nt "is, a non-incor..porated association: cons~s.tlng- of liquor 
licei1Se-es,". all_ Of whose. .. pre~~1lS.C::-i ~. Vvi·th . .one GXCGpti.on, a:t;'e. ioca.yed i~ 
Middl'esex County.. ·Apparently· isoine"'sV:.~ps ha.a· been ta~'~f.n -.t9: i.nco~-. 
por"a te appellant association ·but it appear;:i that the in.corporation 
was neyer .. cornplet~d; ... be~ause ·:·~he certi.ficate of incorpo~ation .was. 21ot 
filed w~~h- the Secr.ctary· Qf State as· ~·equired by R~ So 14:2-4~· I . 

· fina that _app 1ella.nt is eligtble to. fi].e the within appeal o Hudson 
Bergen .County Retatl liquor St.qres · v~ Hoboken· l-Yt al., 135 N .J .L. · 502 .. 

. -'. .,P~ior>. ~o May, l?~~ i94rl (th~ da t~ "upon which ·ti1e'. Ofmqnd lfcr;::nsc 
·was .gra.ntecl}; t.we:pty-e~ght plcn&ry retail consui11ptio11 licenses. were 
al.ready in existence in the Borough of Higblands.. :The testimony · 
indicates that the p·ern1anent ·p0pulation of, the Borough is bet~v·een 
2; 000 and 3, 000,, bu.t that the summer population is· es tirnated to be 

- nearly 15,000-.. The es:timate. appears to be exaggerated. From these 
'figures it i_,s- ap'parent' t~1at·, prio1~ _to tl11;,.. issue.nee of the license 'in 
ques tiqn, tb:2re w0s, on.0 plc:na.ry ret'c_.;.il cons·mnption lician~-.;e for . 
approximately each.·one hm_1clreci of. the. per11mnent r)opulation.· . Even· if 

·due .allowance· is made for the lncrease ii~1 the surrilnc~r population, the 
. issuance ·of any pl~~nary retail COnSUlilDtion licenS8S in excess of 
' twenty-eight would appear to bQ __ ex.c,cssi v:-:; ~:,_nd c:.~n abuse of' ,the ,' 

· - di$cret_ionary power conferred upon· th~ local is\$uing ·authority by 
' I R .. ·s 172; 'Z T l' C· Cl rz r-;. -, 'c " .' 

. l. • ui-J: ..... - _ i.J, Ro 0" 00: .,L-~4.,. . · 

. The testirilony. herein d:isclo.ses thatJ at. its- meeting· hE::ld on 
:.May-l2, 1947, the· Borough Council.issued four ·additional plenary· . 

. retail consurr~ption ·licenses ilicludint: t11:~ license· .is sued to re.span-
, den.t· Orrnondo Counciln1an Ha$t· t6stffied "that nth.-;;; genera.1 fseling 
was tha t.·we $hould give thein all ·a license;~ ~HH~· There were a hm1dred 

· - _p\~ople· arourid the r·ooni; _all .of thelil .wanted to gi've a licens(~ t_o \ 
thes.e . veterans' feeling . how they fought in this w--ar,. n ! It $881TIS quite 

. . . . . . . ., I 
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appar.: .. m.t from this. t~stimony that the members of the ·Borough .Co~cj.1 
did not give. any consideratiori 'to the question of public: need for 
additional plenary retail consumption licenses in the cqmnmnity at 
the time these fou,r addi tiona:J,. 1i9ens~s .. yvere grante.d .. - · 

. It also appears from the testi~ony that _the license iss~ed to 
· r.esponden t Ormond'. covers the first floor of the building· at 18 Beach 
·Boulevard; and that on another part of the same property boats are 

·. rent·ed to '"fishermen~ Apparently- the licensee J s business caters 
principally to· the needs of the fishermen .. · ·The surrounct.J.ng ar~a . 
appears to.·be developed as a residential .section, with bungalows· 
nearby. At le?-st four pl.erie:1ry tetail ·consurni5tion licenses have been. 
issued for pr.ernises within a few blocKs Of the premises operated by 
respondent Ormond.. · · 

The issuance of an additiorial license for Ormondts premises 
appears to he unneces_$ary, especially in view of the fact tha·t a.· 
number of plenary retail c,onsumlJtion license·s have been issued near 
his premiseso · .From all the. evicience, I co11.clude that respondent 
Borough Qouncil abused ~ts discretion in 1$suing the license to 
,respondent Ormond. The action of respon.dent Boroug.q. .counci.l :Ln 
:Lssuing a pl 12nary retail consumption licenst-; to respondent Ormond 
for -.. the 1_946--47 fiscal year will, therefore, be r<:_-:;versed .and the· 
·licens'e held by respondent Ormond for th12 ,prqsent fiscal year ·w~l.l 

. be cancell~d.. The cc;tncella ti.on of the present license is ·based upon 
· the fact that P .L. 1947, c •. 94 -prohibited t11e issuance -of. a ne-w 
.license· on July 1,. l9t;J:7, and hence the only theory upon- whieh the· 

. legality of. the· present license- could be sustained would be upon the 
groun4 that it was a renewal of tho licetise issued f9r the 1946-47 
licensing period. ·since the original lic~n~e is· being set aside, 
thb renewal license must be cancelled • 

. Accordingly, .. t t .,is_, .on this 25th day of Se-pt~~mber J 1947j · 
. ' . , ' 

ORDERED. that.the·action of respond<~mt.Borough coun.cil ·in issu-
. ing a plenary re.tail consumption license for the 1946-4'7 fiscal year 
·to respondent.Francis R .. Ormond, t/a Roxy's Bar and Grill,· for prem­
. ises at 18 Beach Boulevard, Borough of Higf?.land.sj be Efod ·the S,ame. is 
hereby r.eve~--sed; _and it is further_ · · 

ORDERED that the license· is-sued to re snondent ·Ormond for the . 
1~47-48 fi_scal year be and the same is . .hert?bY cance1l·ed, effective 
at 3:00 .aom. Sep~ember 29,. 1947· .. 

ERWIN.Bo HOCK 
Commiss'ioneru 
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8. APPELLATE~ DECISIONS, -- -BAY S.HORE TAVEHN ASSOCIATION v o HIGHLANDS 
A1'JD ''BRUSH. 

BAY SHORE TAVERN ASSOCIATION, 

App.ell.ant, 

'-vs--

, BOROUGH COUNCIL· OF THE BOROUGH 
QF HIGHLANDS~ .and EDvVARD R~ 
_BRUSH~ t/a VICTORY HOUSE, 

·Respondents 

) I 

) 
\ ,' r-

- ' ) 

)-

ON APPEAL 
CONCLUSION'S AND O:HDER · 

- - - - - - - -) 
Wiliiam C~- Egan, E~q., ~ttorney fo~- Appellant. _ 
John lVL. Pill.sbury :;. · Esc1.o; Attorney for Responde_nt- Borough council .. · 
Giulian.a &_Giuliano, Esqs .. _, by James ·n. Giuliano, Esq., 

· ·.Attorneys for. Respondent·-'Edward R .. Brush. 

BY THE co~~!iISSIONER: 

•I 

, Thj_s is an appe~l from the issual'1ce by responqent _Borough_ Council 
of a- plenary reta._il consumption license ·for the 1946~47 fiscal· y~2.r· -' 
to -respond.ent Edv1J~rd R .. Brus:h for premises at 2·3r Bay,· Av-enue, Borough· 
of Highland-s.. · · · · . / 

Appellant·2lleges in subst~nce that the·action.6f t~e Bororigh 
Council w~s erroneous· because (a) said license was grant~d 1 and iss~ed 
without r~gard for t~e par~mount issue.of public necessity and con­
venience and the .action of respondent issuing authorJ.ty .constituted 
an abuse of discretion, and (b) p~ior to, and at the- time of, said ·, 
issuance and -granting,. there were ari1ple licenses in the ·community 
and 'in the neighborhood,-·of th~2 premises for vv11ich said lic.ense vvas 
granted_ or .issued to take care· of commlmi-ty and neighborhood needs. 

I -

_Appeilant is o_ non-:--i~corpbrated ~ssociation consisting ·o-f liquor-· 
1-icensees,, all .-of whose premises, with-one excepti·on, a·re located -1n·. 
Middlesex County.. Apparently some step's had been ta.:ien to ineor·por~ 
ate app~llant associatidn but it appears that the inGo~poration was 
never completed _becauJe . the .certif:Lca te -of- j_ncorpora tion was r10-t 
filed wi tb the se:cret~i_ry C>f state as required by R".S'o 14: 2"'.""4-~- . I 'find 
-that .'apt)ellant is eltg-Lble to file the within appeal •. Hudson Be!_gen 
County Retai_l Liquor St.qres V-, Hoboken e~ alo 2 _ 195 N oJ~L. 502., 

' . ' ' ( 

· - Pr_ior _to_ May 18 . .? 1~)47 (the 'da t.e upon which the Brush license 'vvas 
granted),· twenty.-:-eight plenary retail conswnption .licenses ·were -
alreaciy, in exlstence in th2 Borough of Hig,hlands. The testimony 
indicates.that the permanent population or·th8 Borough-is.between 
-2,000 and 3,ooo, but that the summer population is estima~ea to be 
nearly 15,000~ The ~stimate ippears to be_ exaggerated.· From the·se_ 
figures it i's apparent that~ prior ·to tl1e. issuance of .the licens~ in 
question, there was one pl12nary rcta:Ll consumption license for approx­
imately each one .hundrt;d of· th•.:: permanent population,. Evei1 if ·due · 

.a,llowance is made for·the increase in the summer pop-qlation:i· the· 
issuanc«J Of E\DY plenary retail \.consumption- licenses in f)XCe·ss of 

' twenty-eight would appear to be (:;xcessi ve e.nci an abuse of· th<j discre­
tionary pow~3r conferred upon the Iocal issuing author~ty ·by R. s .. 
2~ 1 l~ ~ r uo;~-- 8, Ro D~ 33:1-~4~ 

. \ 



... . 
,• ,, 

•• 

BULLETIN 778 PAGE lo~ 

The testimony her·:::in discloses that, at its meet;i.ng held ori 
May 12, 1947, the Borough Council issued fout additional plenary 
retail consumption licenses including the license issliecL to respon­
dent Brush" ,Councilman Hast t~.stified that nthe general fec1ing was 
that we sho\1ld give them all a licE.mse ~ -~HH~ There were a· hundred 
people around the room; all of tlE:m vvanted to give a lh:!~nse to these 
veterans, feeling how.they found in this war.n It seems quite appar­
ent from. this tcs·timony that the members of_ the Borough Cou.ncil did 
not give any consideration to the question of public need for add.i­
tionc.l plenary retail consumption licensE;s j_n the cormnu11i ty at the 
tim.'e these four addi tionc.l licenses weri:2 granted . 

It also appears from th0 testimdny that the license issued to_ 
res~ondent Brush covers the first floor of a three-story fr2me_ 
building located at 231 Bay Av~nue, between Cedar Street and Valley 
Avenue •. 'Respondent ·Bru;3h testified that he· operates a tavern vdth 
restaurant faciliti~s on the first floo~, and that.the upp~r floors 
of the building are op~rated as a rooming house containing accommo~ 
dations for sixteen guests, in addition to living ~uarters occupied 
by himself ~nd his family. 

·At the time the licen;rn was issued to· respondent Brush 3 tlH3re 
were already three premises licensed for consumption in the immediate 
neighborhoo~ -~ one upon tbe sacie side of Bay A~enue between cedar 
Street and Valley Avenue and two upon the opposite side of Be.y Avenue 
between Cedar Street and Valle¥ Avenue~ 

T11e issuance of an additional ·license for Brushi s premises appears 
to be unnecessary, especially in view of the fact that three plenary 
retail consumption licens12s. had previously bcc:n issusd for premises 
on Bay Avenue between Cedar Strost and Valley Avenue. 

The action of respondent in issuing a plenary·retail consumption 
license to respondent Brush for the l8t16-4? fiscal year will, there­
fore, be reversed and the license held by respondent Brush ·for the. 
~resent fiscal year will,be cancelled. The· cancellation of the pres­
ent license is based upon the fact that P. Lo 1947, cg 94 prbhibited 
the issuance of a new license on July ,1, 1947, and. hence ti1e 'only 
theory upon which the legality of the presm1t license could be 
sustained would be unon the ground that it was·a renewal of the 
license issued for the 1946-4:7 li.censing per"i.od. Since tho original 
licens2 is being -set aside·, the renevv&l license: must bCJ c·ancelled o 

A~cordingly, it is, on this 25th day of September, 1947, 

ORDERED that the actiori oi responden~ B6rough douncil in. issµing 
a plen2"ry .retail· consumption licE:mse for ths 19·8:6-4.7 fiscal y·2ar to 
respondent Ed~ard R~ Brush, t/a Victory .. H6use, fo~ premises ~t 231 ~ay 
Av·~nue, Borough of Highlands, be and th_e same is hereby reversed; and 
it is further · · 

ORDERED that th2 lict0nse issued to respondent Brush for ths 1047-
48 fiscal year be~ and the SE1.me is hereby cancelled, effective at 3: 00 
<Lm .. · iSepb2mber 2S, 1847 .. , 

·; ' 

EmvIN B. HOCK 
1Commiss.foner .. 
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APPELLATE .DECISIONS·-.;._ BAY SHORE Ti-WEHN ASSOCIATION V'o HIGHLANDS 

AND S~ITH. , 

·BAY SHOHE TAVEHN A~SOClATIO.N, 

Appellant, 
- ) 

I,) 
-vs-

BOROUGH.COUNCIL OF THE-BOROUGH 
.~ \ 

,,-1 

.ON A.PPEAL 
.CONCLUSIONS AND ORDER 

, o
8

F
11

.HT. H~GHLt1~NDS8 , aTµd JBOS~PHINEG. _
11

. ) . 
1 : , . 1a .. MI H1S Art AND rRl · , 

Respond i:;n-t;: s ) 
- - ·- - ·- - ---·~ -~ 

·Wilrliam C .. 'Egc;in, Esq .. ·; Attorney for Appellant. 
John M. Pillsbury, Esq .. ,· Attorney for Responderit Borough Councilo 

; ',.Benj_ami.n Gru~erj Esqo., Attornr:::y for R.es.pondent Joirnphi_ne SinJ.th •. · 
-5. ' • ' 

BY THE' COMMISSIONER~ 

. or' 
to 
of 

\ 

This" is an appeal' from ttie ·issuance by respondent B.orough Council 
a. plenary ret~il consumption licE:nse for t:qe 1846~·L17 fisca_l year 
re_spond.ent Josephine Smith f.or prerrrises qt 214 Bay Avenue, Borough 
Hi.g])land,s" 

Appellaht alleges.in·substan.ce that the action· or the Borough 
Co~ncll was_. erro.neous because (a) said· license was granted and issued 
without regard. for- the pµramount issue of public necessity and con..:. 

· ven;i_ence anc,l ~he/ _ac~ion of respond<~nt -i"s.su~n~ aut~1or.i t~ cons ti tu~ed . 
an abuse of dis cretior1, ·and ( h) pn.or to, ·anci. at l~.ne time of, said, . 

. issuance ahd granting.? there vvere' arnple licr.-:mses ,in the ccirnmimi ty_ and. 
· in the neig.hborhood .of the ·premis.es -for: v1hich said license was gi·anted. 
-or issue.d to take. care.· .~f cornmuni ty .and neignbo.rhood. need.so 

Appellant is eligible to" f:Lle the wi t~1in appeal. Hu:dson Berg_e.ri'. · 
County Reta11 Liquor Sto'res v ;· Hobo~~en et __ §:h~:.135 Ifo J .. L ~ 5~2-., · 

. . . - ' . 

· Prior· tq· Lfoy. ·1~,, ·_ 1947 (the. date upon wl~ich th2 · Srr~i th. +ic.ense was . -
· g~C?.nted) ,.·· . .twenty-eight plenury; .. retail consur{1ption l'ic~ns·es vv'i3r'2 · 
_ already in existence in the. Borough of. Bighlands .,. ·The _testimony 

indicateB· that the pernia-hent ·population of 'the· ·Borougl.1 is between 
2 ,_ QOO ·and 3, 000, but that ·the.· summer:. p0:puia ti on is ~s t~i11at·ec1' to~ be 
nearly' 15,000 •. The· 0stimate .appears to" be exa'gg.eratedo. From the~rn 
figures it i$ apparent that.;. p1-sior to the· issuance of the li\!ense in 
question, there w:is or1c plenary- -retall consumption license for approx­
imately each· one hundr .. ed of the .pe-;r·manent popula tiono · Eyen if due 

· allowance ·is ··made for th(~ increa.se. i'n the surrim8r population-.., : the 
is.suance of atiy plen~ry ·retail eo~i'51m11ption -·llc.ense's in (;;xcess q_'f 

.·.tw?.n.·ty'--E)ight' would appear to 'pe: e±cessiv'(2 _.anq.' -<..~n .. abuse of the dis-
. cretionary·. pm·j·e1" conferred upon· ~th(j local. l ssuing. authority by .R ... S .. 
3 3 .: 1 ~ l .a , \ _ R o S ·o 3 3 : J. - 8<1i: o 1 

: • 

. ·. - . . . -· I , -, . . , .. ' . . 

The testimony her'E:in disclos 1~s that, t1t i.ts ·rne~ting hel:d. on.· 
. M~y- 18, 1947~ tht_Boroug~ Coundil issu~d four ~dditiorial· plenary . 
re~ail. consumption licenses 'includi.ng -the li·C€~11se Ts sued to ·:respon·-

. dent Smith.. Councilman Rast testified t.i1a.t. nthe .gene1~al feeling vvas 
.that we should g i v-e the:i.1~ all a lice:q.sc.. -:HH~ Therf2 VirGre a hundred· · 
people around the room; ·all of ~hem.wanted to.give a license. tci these 
veterans,.feeling·how thr-jy f~ughtin this war.TY .It seems quite appar­
e:r;-1t from thj_s tes tir11ony tha~ tb.; members of the Borough council did 
not give -any considera tiori to the question. of public~ need· for addi­
tional pll-mary retail consur11ption licenses in the community at _the 
.time-thes~ four additional licenses were granted: 

•-, • I ' ' ' 

. / . . . ' 

. It· also appears from the testil-nony. that 3 a.t the time th0 liceD_se 
was issued to respondent Smith, there were two tavt:rns upon the same' 
side· of B.ay1 Avenue in close prox~rµi ty to, . c:i.nd one taver:r;i upon the. 
pppo~lte side of ~~y Av~nue almo~t- dirBctly qppos~tei the Smith 
pre111i.se9~ , 
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· The issuance of an addi tioJ.1L=~l license for Smith 1s preniises 
appears ,to _be. unpecessary, esp·ecially in :view· of. the fact that_ tr+ree 
plsnary retail consumption licenses had already been iss.updi for 
pr_erh.1ses in. close proximity to the prerv.ises oc~cupi.ed. by respondent -

- Srni th. From all the evidence I- find that respondent _Borough· -council 
abuse(~~. its d1scret':lon in ·iss_uj.ng ~c:;. license to. r:espond.ept Smi tho · The 
actiO'n of-re·spondent Borough Cpuncil in.issuing a plenary retail , 
consumption ·,license to responden:t Smith for the ·1946-4:7 f1scal..year · 
will, fher(;f<:?r(:~, _be reversed and ths license .held by rest)ondent Smith 

.... f·br the: prese_nt fiscal year wil-1 bt:: cancelled .. - The cancellation of 
the p17esent license is based upon the fac·t that P .. L .. 1947, c. 9'4 

; prohibi te(l ·the i-ssuance of a new·· license on July l'~ 184:7, and hence 
the _-only theory· upon -which the legality of the pres·ent license, could 
l?e S\J.S taihed -~Jmuld .be upon the ground. that ·it was a renewal of 'the · 
license is-su·ed for the 1946-LJ:? lic-ensing· period. .Sincf-j·_the or'iginal 
licE1nse is being set aside,. the 'renewal license must be -cancelh:d. , 

,'• 

'" Accordingli, it· is, on· tl:"ii s 25th day of September, .. 1'04'7, 

ORDERED that. the Etc ti on o-f respondent Borough. Council in issui,ng 
a plenary· retail consumption license ·for the. 1946-:-47 -fiscal year to 
respondent Jtosephine. Smith, t/a Sr~1ith's Bar and Grill, for pre'rnises 
at 214 Bay Av,2nue, B9rough of Hi.ghlands, be and _thE? s~me is hereby 
reve:r~·sed; and it· is f"t?.rther · , 

ORDERED that 1the license i$SU.ed to respondent Smith for the' 1947...: 
48 fisc.?.l year be 'and the same, -is hereby' cancel.led!; effective. at r. 

3: 00 ·a om ... Sep_tember 2c0, -1947 o. 

f_ EliV!IN B,. HOCK 
_commissioner o 

10~ 
\ 

APPELLATE DECISlONS. - BAY SHORE TAVEHN ASSOCIATION v. HIGHLANDS 
' I AND HYAN. 

· ·BAY SHORE TAVEHN ASSOCIATION, 

Appellant, 

-vs-

BOROUGH _COUNCIL OF THE BOROUGH 
. ,OF illGHLANDS ;1 and HUBERT EYAN J 

t/ ,. _-o~-A·11.110 
. d !·:.y_ llJ u JI 

-) 

-) 

) 

) 

Re.spondents · )- · 
-· - - -- - - -1 - ~ - ' - - - ·- - - -

ON APPEAL 
'CONCLUSIONS AND ORDEE 

William C. Egan, Esq o-, Attorney· for Appellant.. / 
John l\!l,. P_illsbury, ·Esq.·, Attorney· for RiJSJ;:kmdent Borough Council~ 
Be:njamin Gruber,. Esqo, -A~torney for Respondent Hubert R,ymL 

BY,, TEE COlVliVIISSIONEh: '-

This is an appeal from the issuance1 by responqerit- Borough_.Co1incil ·,. 
Qf a plenary re_tai=!. consumption license for. ths 1946~t17 fiscal year . 
to respondent .Hube:st Ry-an for pr.em1ses at 160 Bay Avenue, Borough of 
Highlands o • · · · · 

. Appellant alleg~s in substance that ~h~ actio~ of respondent 
issuin~g c;.ut'hority constituted an abu~e of disct·e.ti,on ... , 

At the h~aring scheduled to ·be held hereip, res~ondent Htiber~ 
Ryn4 _di6.not appear; The evidence discloses that; prior to May 12,­
~947 ·(the_ date tipqn, whi.ch· th~ Ry an licerise ~vas granted), twenty-e~ght · 
plenary retail consumption licenses were- already in exf stence in the 
Borough of Highlands, six of which had be O.ff issued for .premises on 
Bay Avenue in ~lose piioximi ty to Hy an 1 s p1\emises. · · 

- t: ' 
. , I 
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The a tto.rney for respondent Hy an .has ac:;.visecl me ttlat his clhmt 
is not interested in continuing as a licuor licensee and that his 
cli2nt has not made application f6r ren~~al of his license for the 
preseht fiscal year. 

For the reasons set forth in Ba;;L Shore Ta~e_rn Assn. v. Highlarnis 
_§;nd S~i th (c_0cided herevvi th), the action of respondent Borough 
Council will be reversed. 

Accordingl:y-, it_ is, on thj_s i25th day of bepternber, 1947 J 

ORDERED that the action of respondent Borough Cciuncil in issuin~ 
a plenary retail ·consumption licensE for t.he 1~:.lil6-4:7 fisc&l year to 
respondent Hubert EyanJ t/a Hyant s, fo:c premises 163 Bay Avenue, 
Borough of Highlanc)_sJ be and. thE; sarrv~ is hereby r(3ver~ed. 

EHV!IN D. HOCK 
ComiJi~;sion0r. 

11. STATE LICENSES - NEW APPLIChTiON FILED. 

Micha.el and Adam Yungbr 
T/a Tasty Bottling Co .. 
938 Fr0.n:::lin St. and 13~Sl Chambers SL 
Tr en ton:; No Jo 

Application filed September -~O, 1~47 for transfer of State 
Beverage Distributor Ts L:Lcense S.GD-S7 from ~\hchasl Yunger, 
t/a Tasty Bottling Co~ 

r<
""t' • I -~:> Ir / / 

. /\ - '/. ··f..... •/1 , / t t <. · I { f' '·u ,, l - . r.:·. <::. ~\,. 

Commissioner .. · 


