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Summons.

Tag STATE oF NEW JERSEY TO LuDWIc Bmow:

You are summoNED to answer the an-
nexed complaint of Catharine O’Brien
(L.S.) in an action at law in the Supreme

Court wherein said Catharine O’Brien
demands of you possession of a tract of land with
the appurtenances situate in the Townships of

Branchburg and Hillsborough, in the County of

Somerset, and particularly described in said

complaint. And take notice that unless you file

your answer to said complaint with the Clerk of

the Supreme Court, at Trenton, within twenty 20

days after service upon you of this writ and of

the annexed complaint, judgment will be entered

against you and you will be turned out of posses-

sion of said land.

Wirsess, Honorable Thomas J. Brogan, Chief
Justice of the Supreme Court, at Trenton, this
12th day of April, Nineteen Hundred and Thirty-
seven.
Frep L. Broobeoop, 2
Clerk.

Hgerr & Hrars,
Attorneys.
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Complaint.

NEW JERSEY SUPREME COURT,

Somerser CoUuNTy.

CarEARINE O’BRIEN,
Plaintiff,
vs. Action at Law.
Complaint.
Lupwie Brrow,
Defendant.

Couxnt ONE.

The plaintiff, residing in the Township of
Branchburg, County of Somerset and State of
New Jerscy, demands of Ludwig Bilow, the de-
fendant herein, possession of premises situate in
the Townships of Branchburg and Hillsborough,
County of Somerset and State of New Jersey,
described as follows: Beginning at a large tree
now or formerly on the east bank of Neshanic
Brook near where said brook intersects the South
Branch River; thence running along the east bank
of said brook to the place where it intersects
the south bank of the South Branch River; thence
in an easterly direction along the south bank
of the South Branch River to a point therein
marking the dividing line between the farm now
owned by the defendant and the farm now owned
by the Township of Hillshorough, known as the
Poor Farm; thence at right angles across the
South Branch River to the north bank thercof and
the lands of the plaintiff; thence in a westerly
direction along the northerly bank of the South
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Complaint.

Branch River to a point approximately seventy-
two fect easterly from the northeast corner of
the bridge crossing said South Branch River on
the road leading to Montgomery; thence in a
southerly direction in line with the east bank of
Neshanic Brook across the South Branch River
to the point or place of beginning; and also the
sum of Five hundred ($500) dollars for mesne
profits and damages.

The plaintiff says that her right to possession
and her title to the lands claimed vested at the
expiration of thirty years actual uninterrupted
possession in herself and her other direct prede-
cessors and/or occupiers of the title through whom
she claims, which date fixed on or hefore May 30,
1935, and which right has continued since then
until the present time, and that the defendant
wrongfully deprives her of the possession thereof
and has continued so to do sinee on or about the
15th day of June, 1935, when the defendant wrong-
fully and wilfully removed the plaintiff’s fence
around the aforesaid property, or a portion
thereof, and claimed right to possession of the
same himself, to the plaintiff’s damage in the
amount of Five hundred ($500) dollars.

Count Two.

The plaintiff complains of the defendant in tort
and says that the defendant, his agents or serv-
ants, on or about the 15th day of June, 1935, broke
and entered the close of the plaintiff in the Town-
ship of Branchburg and in the Township of
Hillsborough, both in the County of Somerset.and
State of New Jersey, and then and there did take
down a certain fence, being a wire fence, which
fence belonged to the plaintiff and thereby caused
the plaintiff great and considerable damage and
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Demand for Bill of Particulars.

wrong and required her to spend a considerable
sum of money in caring for cattle, or feneing in
cattle, feeding upon the property of the plaintiff,
all of which was to the plaintiff’s damage in the
amount of Five hundred ($500) dollars.
The plaintiff demands damages on this count in
10 the sum of Five hundred ($500) dollars, together
with costs.
Counr THrER.

The plaintiff repeats the allegations in count
two and makes them a part of this count.

The defendant, his agents or servants, after
committing the trespass alleged in count two took
and carried away the fence which was then valued
at approximately Twenty-five ($25) dollars.

20 The plaintiff demands damages, therefore, on
this count in the sum of Twenty-five ($25) dollars
together with costs, and also the sum of Five
hundred ($500) dollars mesne profits and damages.

Herr & Hears,
Attorneys for Plaintiff.

(Service acknowledged.)

30

Demand for Bill of Particulars.
[Same Trrie.]
To Catherine O’Brien, plaintiff, and Herr &
Heath, Esquires, Attorneys for the Plaintiff :

Prease make Norice that Ludwig Bilow, the de-
fendant in the above entitled cause, demands
within ten days from the date of service hereof, a
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Demand for Bill of Particulars.

bill of particulars of the plaintiff’s claim as set
forth in her complaint, as follows:

1. State whether title is claimed in plaintiff by
virtue of a Statute, and if so, please state the
chapter, section and year of said statute.

2. State whether the alleged possession of
plaintiff and her other direct predecessors and/or
occupiers of the title through whom she claims
was permissive or hostile, (a) in its inception, (b)
in its continuance.

3. If sald possession was permissive state by
whom, and to whom, said permission was given,
and when given, and the nature of said per-
mission.

4. State with particularity the items and
amounts of damage claimed under Count One of
the Complaint.

5. State whether title of plaintiff claimed in
Jount Two is founded upon the same basis as in
Jount One, and if not state upon what basis it is

founded.

6. State with particularity the items and
amounts of damage claimed under Count Two.

McDoxover & McDoNoucH,
Attorneys for Defendant.

(Service acknowledged.)
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Bill of Particulars.
[Sane Tirve.]

The plaintiff, answering the demand for bill of
particulars requested by the defendant, says:

1. Title will be claimed by whatever right the
plaintiff may prove by the facts alleged in the
complaint.

2. The answer to this question is a matter of
defense and not a proper subject of demand for
particulars.

3. See above.

4. The damage consists in the loss of the use
of the premises which it is alleged the plaintiff
was entitled to oceupy together with the expenses
and costs which the plaintiff was required to spend
to prevent the cattle, either owned by the plain-
tiff or pastured on her meadow, from wandering
away from the pasture and/or trespassing on
others and caring for the cattle and fencing them
in, and such other loss as may be proved at trial,
together with any punitive damages which may
be awarded.

5. The plaintiff will claim title by whatever
right, title or interest she may be able to prove
under the allegations in the complaint.

6. See answer to question 4.

Herr & HeaTH,
Attorneys for Plaintiff.

(Service acknowledged.)




Amended Answer to Demand for Bill of
Particulars.

[Same Trrie. |

The plaintiff, answering the demand for bill of
particulars requested by the defendant, says that:

1. The title is claimed by the plaintiff by vir-
tue of Chapter 188 of the Laws of 1922, and all
acts of which said law is an amendment and all
supplements thereto; said original act being en-
titled ‘“An Act for the limitation of suits respect-
ing titles to land’’ (Revision of 1877, page 598).

2. Plaintiff’s possession has been actually from
its inception and during its continuance.

3. Refused.

4. The damage consists in the loss of the use
of the premises which it is alleged the plaintiff
was entitled to occupy, together with the expenses
and costs which the plaintiff was required to spend
to prevent the cattle, either owned by the plaintiff
or pastured on her meadow, from wandering
away from the pasture and/or trespassing on
others and caring for the cattle and fencing them
in, and such other loss as may be proved at trial,
together with any punitive damages which may be
awarded.

5. The title claimed in Count Two is the same
as in Count One.

6. Sce answer to question 4.

Herr & Hparm, -
Attorneys for Plaintiff.

(Service acknowledged.)
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Notice of Motion.
(Filed June 7, 1937.)

[Same Trrre.]

To Catherine O’Brien, Plamiiff, and Herr &
Heath, Esquires, Attorneys for Plaintiff :

Prpase Take Norice that we shall apply to the
Honorable Rulif V. Lawrence, Judge of the Cir-
cuit Court of the County of Somerset, sitting as
onc of the Commissioners of the New Jersey Su-
preme Court, at his chambers in the court house
in Freehold, in the County of Monmouth and State
of New Jersey, on Saturday, the 29th day of May,
1937, at the hour of ten o’clock, daylight saving
time, in the forenoon, or as soon thereafter as
counsel can be heard, on an order to strike out

the complaint filed by you in the above stated
cause of action, for the following reasons:

1. That said complaint fails to state a lawful
right of possession in the plaintiff to the lands de-
seribed in the complaint and for this and other
reasons does not disclose a cause of action.

2. That said complaint lacks certainty in that
the complaint fails to state with certainty whether
it is alleged that the defendant deprived the plain-
tiff of the possession of the whole or a portion of
the premises described in the complaint, and if a
portion, fails to deseribe said portion with cer-
tainty and as a result thereof defendant will be
embarrassed and hindered in his answer.

3. For misjoinder of causes of action in that
the causes of action set forth in count two and
count three of the complaint are not the proper
subjects of joinder with an action for recovery
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Order.

of lands as set forth in count one of the com-
plaint.

And we shall apply for an order to strike out
counts two and three of the complaint filed by you
as superfluous in that the damages claimed in said
counts are dependent upon the right to possession
of the lands claimed in count one and are action-
able, if at all, as damages under count one and in
their present state will only serve to confuse, em-
barrass and hinder the defendant in his answer.

Dated—May 20th, 1937.

McDoxouver & McDoNoucH,
Attorneys of Defendant.

(Service acknowledged.)

Order.
(Filed June 7, 1987.)

[SamE Trrre.]

This matter coming on to be heard on motion
of counsel for defendant to strike the complaint
and in the presence of counsel for plaintiff; and
the Court having read and considered the com-
plaint and heard and considered the argument of
respective counsel; and being of the opinion that
the following course of procedure should be taken:
that the defendant shall plead the gencral issue
and serve a demand for hill of particulars of the
complaint upon the plaintiff, or her attorneys, and
in the event that the bill of particulars served in
pursuance of said demand, taken with the com-
plaint, should fail to properly state a cause of

40
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Order.

action that the defendant shall then be at liberty
to again move to strike the complaint, and in the
event that the complaint, taken with the bill of
particulars, shall properly state a cause of action,
but being of such nature as to warrant a different
plea than the general issue, or as to warrant a
counterclaim, then the defendant shall be at lib-
erty to change his plea and/or file a counterclaim
to the above entitled cause of action,

It is, therefore, on this 5th day of June 1937,
Orperep that the present motion to strike the com-
plaint be and the same is hereby denied; and that
the defendant may now file a plea to the general
issue and serve a demand for bill of particulars
of the complaint upon the plaintiff, and in the
event that the bill of particulars served in pursu-
ance of said demand, taken with the complaint,
shall fail to properly state a cause of action, that
the defendant shall then be at liberty to again
move to strike the complaint, and in the event
that the complaint, taken with the bill of particu-
lars, served in pursnance of such demand shall be
of such a nature that the defendant desires to file
a different plea and/or a counterclaim, then and
in that event the defendant in the above cause
shall be at liberty to file a different plea and/or a
counterclaim.

Ruvir V. LAWRENCE,

C.C.J,asS.C.C.
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Answer.
(Filed June 22, 1937.)

[Same TrTiE.]

The defendant, Ludwig Bilow, appears and de-
fends this action and says that he is not guilty of
the injury whereof the said Catherine O’Brien
hath complained in her declaration, nor of any
part thereof.

McDoxover & McDovouesw,
Attorneys for Defendant.

(Service acknowledged.)

Demand for Bill of Particulars.
[SamEe TrtrE.]

To Catherine O’Brien, plaintiff, and Herr &
Heath, Esquires, Attorneys for Plaintiff :

Prease Take vorice that Ludwig Bilow, the de-
fendant in the above entitled cause, demands
within twenty days from the date of service hereof
a bill of particulars of the plaintiff’s elaim and
title as set forth in her complaint pursuant to the
following :

1. State whether the land claimed is cultivated
land, and if cultivated state the manner of culti-
vation of the same.

2. State whether the alleged possession’ of
plaintiff and her other direct predecessors and/or
occupiers of the title through whom she claims,
was permissive or hostile and adversary, (a) in
its ineeption, (b) in its continuance.
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Demand for Bill of Particulars.

3. If it is claimed that the possession was hos-
tile and adversary, state the nature of the posses-
sion and the use of which the same was put by the
plaintiff and her other direct predecessors and/or
occupiers of the title and state whether possession
claimed was exclusive of defendant and his prede-
cessors.

4. TIf said possession was permissive state by
whom, and to whom said permission was given,
and when given, and the nature of said per-
mission.

5. State whether or not it is claimed that priv-
ity of title to the premises claimed exists between
the plaintiff and her other direct predecessors
and/or occupiers of the title through whom she
claims. Tf the answer is yes please state with
particularity the deed or other instrument of title
establishing such privity and annex hereto an
abstract of the same giving the book and page of
the recording of the same.

6. State in whom the record title to the prem-
ises claimed and the land adjoining the same on
the north is now vested and if vested in another
person or persons and the plaintiff please state
whether or not such other person or persons will
agree to be joined as a party plaintiff to this
action. ;

7. Please annex an abstract of such documen-
tary evidence of title as the plaintiff may intend
to give in evidence on the trial and if any of such
documents may by law be recorded please state
where they are recorded and the book and page
of recording, and if not recorded then annex
copies of such documentary evidence with the
name or names of the subseribing witness or wit-
nesses, if any.
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Answers to Demand for Bill of Particulars.

8. State with particularity the items and
amount claimed for each item of damage claimed
in the complaint.

9. State whether it is claimed that defendant
hath deprived the plaintiff of a whole or a portion
of the premises claimed and if a portion describe
with particularity the portion of which it is
claimed defendant deprived the plaintiff of pos-
session.

10. State whether or not it is claimed defendant
is in possession of the premises claimed and if it is
claimed that defendant is in possession please
state the nature of defendant’s possession and the
use to which the same is now being put by the
defendant.

McDoxouver & McDoxovew,
Attorneys for Defendant.

(Service acknowledged.)

Answers to Demand for Bill of Particulars.
[Same Tirie.]

To Ludwig Bilow, defendant, and McDonough &
McDonough, Esquires, Attorneys for De-
fendant :

The plaintiff, answering the demand for bill of

particulars propounded by the defendant, says
that:

1. Cultivated land used for meadow.purposes.
2. (a) Adverse. (b) Adverse.
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Answers to Demand for Bill of Particulars.

3. The premises have always been used for
cultivated purposes and possession has been ex-
clusive.

g &

5. Yes. Warranty deed from George G. Bro-
kaw and Frances A. Brokaw, his wife, to John
O’Brien and Catharine O’Brien, his wife, dated
September 25, 1907 and recorded in the Somer-
set County Clerk’s Office in Book G No. 11 of
Deeds, page 473. Proof of death of John O’Brien.

6. Within defendant’s knowledge.

7. (1) Warranty deed from George G. Brokaw
and Frances A. Brokaw, his wife, to John O’Brien
and Catharine O’Brien, his wife, recorded in Book
G No. 11 of Deeds for Somerset County, page
473. (2) Warranty deed from Alexander B.
Brokaw and Julia C., his wife, to George G.
Brokaw, recorded in Book C No. 11 of Deeds for
Somerset County, page 401. (3) Warranty deed
from Lemirah Suydam to Alexander B. Brokaw
and (teorge (+. Brokaw, recorded in Book L. No.
10 of Deeds for Somerset County, page 198.

8. This is a continual damage and the plaintiff
is unable to set the exact amount which will be
claimed at the time of trial.

9. The whole.

10. This is within the knowledge of the defend-
ant.

Herr & Hears,
Attorneys for Plaintiff.

(Service acknowledged.)
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Notice of Motion.
(Filed October 13, 1937.)

[Same Trrie.]

To Catherine O’Brien, plaintiff, and Herr &
Heath, Esquires, Attorneys for Plaintiff :

Prease raxe ~orice that we shall apply to the
Honorable Rulif V. Lawrence, Judge of the Cir-
cuit Court of the County of Somerset, sitting as
one of the Commissioners of the New Jersey Su-
preme Court, at his chambers in the court house
in Freehold, in the County of Monmouth and

" State of New Jersey, on Saturday, the second
day of October, 1937, at the hour of ten o’clock
in the forenoon, or as soon thereafter as counsel
can be heard, for an order to strike out the com-
plaint filed by you in the above stated cause of
action for the following reasons:

1. That said complaint taken together with the
bill of particulars served upon defendant by
plaintiff in accordance with the order of the Court
of June 5th, 1937, fails to state a lawful right of
possession in the plaintiff to the lands described
in the complaint.

2. That said complaint taken together with the
bill of particulars served upon defendant by plain-
tiff in accordance with the order of the Court of
June 5th, 1937, fails to allege that defendant is in
possession of the premises claimed and in that
respect fails to disclose a cause of action.

3. That the claim of privity set forth in the
bill of particulars served in pursuance of the
aforesaid order is sham and untrue in fact in that
none of the instruments under which privity is
claimed cover the premises claimed in this action.

McDoxouver & McDoxoveas,
Attorneys for Defendant.

(Service acknowledged.)
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Opinion.

NEW JERSEY SUPREME COURT,

SomEerser CounTy.

CaraeriNe O’Briex,
Plaintiff,
vs.

Lupwic Birow,
Defendant.

Action at Law. In Ejectment. On defendant’s
motion to strike complaint as sham.

For the motion, McDoxover & McDoNovem
(Cwartes A. Rem, Jr.).

Opposed, Herr & Hearn (W. Eppy Hears).

Lawrencg, C. C. J.:

This is an ejectment suit. A count in the com-
plaint also sounds in trespass to land. Plaintiff
seeks to establish her right, by adverse possession
for over thirty years, pursuant to P. L. 1922, p.
315, Chap. 188 (Cum. Sup. Comp. Stats., p. 1816)
to land partly meadow and in part the bed of a
stream known as South Branch River, in the
Township of Branchburg, Somerset County, be-
tween the southerly boundary of a farm property
owned and occupied by her, and to which she ac-
quired title (with her husband, who has since
died) on September 25, 1907, and the northerly
line of land of defendant. The paper title of
neither of the parties, it appears, actually in-
cludes the locus in quo, although defendant con-




17
Opinion.

cedes that by implication each owns to the center
of the stream. Plaintiff claims, however, that for
over thirty years she and her predecessors in title
maintained a fence on the south side of the river
along defendant’s north line, with an enclosure
on the east and west, within which they were
accustomed to water cattle and to use for other
purposes, as appurtenant to the property, in
carrying on their farming operations, which use
had been open, notorious, continuous and in hos-
tile manner to those owning the farm to which
defendant now has title. When the latter pur-
chased, he is alleged to have torn down the fence
and, denying plaintiff’s right to continue to use
the disputed area, precipitated the present litiga-
tion.

Defendant now moves to strike the complaint as
sham on the ground that in the bill of particulars
served by plaintifl she sets forth her title deed to
her property and those of her predecessors which
clearly disclose that the southerly boundary line
runs only to the northerly side of the stream and
does not extend across it to the south side, which
is the northerly line of defendant’s land. For this
reason it was urged on the argument of the mo-
tion that plaintiff shows no title, express or im-
plied, to the locus in quo and could not have ac-
quired it by adverse possession as alleged, since
she is not permitted to tack on the possession of
prior owners of her property and the use of locus
i quo as appurtenant thereto and so enable her
to take advantage of the statute; this upon the
theory that the continuity of the use was broken
at the time of each conveyance, with reversion to
the original grantor. The right of user, therefore,
it was argued, never became appurtenant to
plaintiff’s land. Tt was also urged that the com-
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plaint taken with the bill of particulars failed to
disclose plaintiff’s possession of the disputed area
or a lawful right to it.

The argument suggests a misconception of the
rule relating to title acquired by adverse posses-
sion. In Spottiswoode v. Morris and Essex Rail-
road Co., 61 N. J. L., 322; 40 Atl, 505; aff. 63
N. J. L., 667; 44 Atl., 1100, it was said: ‘‘The
plaintiff made title under G. From time to time
the first fences were erected there was an adverse
possession on the part of G. and those who suc-
ceeded to his title down to 1891, upwards of fifty-
five years’’, and it was held that title by adverse
possession was acquired through G. and those
who succeeded to his estate, and that such title
vested in the plaintiff. See also Gordon w.
Lumberville Delaware Bridge Co., 108 N. J. L.,
261; 158 Atl., 388; and Miller v. Penna-Reading
Seashore Lines, Inc., 117 N. J. L., 152, 155; 187
Atl., 332. The statute itself provides that (except-
ing as to woodlands or uncultivated tracts—
plaintiff’s bill of particulars states that the
meadow portion of the locus in quo was used in
the customary way in connection with the farm)
possession for a period of thirty ycars uninter-
ruptedly continued by occupancy, descent, con-
veyance or otherwise, in whatever way or manner
it might have commenced or have been continued,
shall vest a full and competent right and title in
every actual possessor or occupier of lands, tene-
ments or other real estate, and shall be a good
and sufficient bar to all claims that may be made,
or actions commenced, by any person or persons
whatsoever, for the recovery of any such lands,
tenements or other real estate. While plaintiff
rests her case on the statute to which reference is
made, it may be that the statute barring entry by
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Order Denying Motion to Strike.

any one other than the person who has acquired
title by twenty years adverse possession might
also have been invoked, for it is to be observed
that plaintiff claims title to the land within the
boundaries described, including the bed of the
stream, and not a mere easement.

In the circumstances, it is not perceived that
there is anything in the bill of particulars sup-
porting the argument that the complaint is sham,
nor, indeed, that it is frivolous. The title deeds
themselves merely indicate plaintiff’s ownership
of the property—and of her predecessors—adja-
cent to the locus in quo. They have no other sig-
nificance, it would seem. The other grounds ad-
vanced on the argument have been considered and
found without substance. The motion to strike
the complaint will be denied.

In disposing of the motion, which was submit-
ted to me as a supreme court commissioner, it is
to be said that the case is at issue and on the cal-
endar for trial at the present term of the Somer-
set County Circuit Court, with the result that the
motion properly should have come before me as
judge of that court on the reservation in defend-
ant’s answer to move to strike the complaint at or
before trial. As no point was made of it on the
argument, I have considered it as before me as
such judge. g

Order Denying Motion to Strike.

[Same TiTLE. ]

This matter coming on to be heard on the ninth
day of October, 1937, in the presence of Herr &
Heath, Hsquires, attorneys for the plaintiff, and
in the presence of McDonough & MeDonough, HEs-
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Postea.

quires, attorneys for the defendant, on notice of
motion to strike the complaint filed in the above
entitled cause, which motion was made after the
filing of answer in the above entitled cause in ac-
cordance with the right reserved to the defend-
ant so to do by the Order of this court under date
of June 5th, 1937, as by reference to said Order
will particularly appear, and the court being of
the opinion that said motion should be denied;

It is, thereupon, on this 20th day of November,
1937, Orperep that said motion be denied; nunc
pro tunc as of October 13, 1937.

Rurr V. LawreNon,
Judge.
Let the above Order be filed as of time.

Rurir V. LAwWRENCE,
Judge.

Postea.
[Same Trrre.]

This case was tried before the Honorable New-
ton H. Porter, Circuit Court Judge, with a jury
at the Somerset Circuit on October 26th and 27th,
1937.

The jury rendered a general verdict of guilty
and for One dollar damages against the defend-
ant and in favor of the plaintiff, and the jury
being polled at the demand of the attorney for the
defendant they each individually rendered a gen-
eral verdict of guilty and for One dollar damages
against the defendant and in favor of the plain-
tiff.

Newron H. Porter,
Judge.
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Judgment.

‘Whereupon it is adjudged that the plaintiff
Catherine O’Brien do recover of the said defend-
ant Ludwig Bilow the possession of the premises
mentioned and deseribed in the complaint, together
with the sum of One dollar damages, together with
her costs which have been taxed at the sum of
Seventy-three dollars and eighty-two cents.

Damages $1.00.

Costs $73.82.

Judgment entered and signed November 8, 1937.

Tmomas J. Broean,
Chief Justice.

Notice of Appeal.
(Filed April 4, 1938.)

[Same TrirrE.]

To Catherine O’Brien, Plawntiff, Herr & Heath,
Esquires, her Attorneys, or to Whom it May
Concern:

Taxe Norrce that Ludwig Bilow, defendant, ap-
peals from the Order of June 5th, 1937, of the
above entitled Court in this cause, which Order
denied the defendant’s motion to strike the com-
plaint in this cause; and that said defendant ap-
peals from the Order of November 20th, 1937, of
the above entitled Court, which said Order denicd
defendant’s motion to strike the complaint in the
above entitled cause nunc pro tunc as of October
13th, 1937, and that said defendant appeals from
the whole of the judgment entered in this cause
in the above entitled Court to the Court of Errors
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Grounds of Appeal.

and Appeals of New Jersey in the Last Resort in
All Causes.

Dated: March 23rd, 1938.

MoDoxover & McDoNoueH,
Attorneys for the Defendant.

(Service acknowledged.)

Grounds of Appeal.
(Filed May 5, 1938.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

CarurriNe O’Briex, Action at Law.
Plaintiff-Respondent, (In Ejectment.)
On Appeal
vS. from the
New Jersey
Supreme Court.
Lupwic Birow,

Defendant-Appellant. G’X‘;‘;‘c‘;f’f

To Herr & Heath, Esqs., Attorneys for Plaintiff-
Respondent.

Sirs:

The above named defendant-appellant, Ludwig
Bilow, assigns the following grounds of appeal
from the judgment of the New Jersey Supreme
Jourt in the above cause:
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(1) The Circuit Court Judge sitting as a Su-
preme Court Commissioner erred in his order of
June 5th, 1937, in which he denied the defendant’s
motion to strike the complaint, in that:

(a) The complaint was founded on Section
one of ‘“An act for the limitation of suits
respecting title to lands”’ (Revision of 1877,
page 598 as amended by Chapter 188, P. L.
1922) which statute has no application to the
state of facts set forth in the complaint.

(b) The tract deseribed in the complaint
appears on the face of the complaint to be an
uncultivated tract and therefore it is not
within the purview of the statute.

(e) The complaint failed to show adverse
possession on the part of the plaintiff.

(d) The complaint failed to show that the
defendant was in possession of the premises
claimed in the complaint.

(e) The complaint failed to allege privity
between plaintiff and prior oceupants of the
premises described in the complaint.

(f) The complaint lacked certainty in that
it does not state with certainty whether plain-
tiff was deprived of the possession of the
whole or of a portion of the premises de-
seribed in the complaint.

(g) And for divers other reasons the said
complaint failed to show a caunsc of action.

(h) The Supreme Court Commissioner
erred in said order in compelling the defend-
ant to plead to a defective complaint and
erred by compelling the defendant to demand
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a bill of particulars which were to become a
part of the complaint and by compelling the
defendant to plead to the complaint before
the service of the said bill of particulars
which were to become a part of the complaint,
all of which was contrary to the practice of
the court and greatly prejudicial to the de-
fendant.

(2) The learned trial judge erred in his order
of November 20th, 1937, which order denied nunc
pro tunc as of October 13th, 1937, the motion of
defendant to strike the complaint in that said com-
plaint taken together with the bill of particulars
served in pursuance of the order of the Supreme
Court Commissioner of June 5th, 1937:

(a) Failed to disclose a cause of action be-
cause the statute on which the same is founded
has no application to the period of possession
claimed therein;

(b) Failed to disclose a cause of action be-
cause it does not show that defendant is in
possession of the premises claimed ;

(¢) Failed to disclose a cause of action be-
cause the premises described therein appear
on the face of the complaint to be unculti-
vated;

(d) That said complaint taken together
with said bill of particulars is sham insofar
as it alleges privity between the plaintiff and
the prior occupants of the premises deseribed
in the complaint because none of the instru-
ments under which privity is claimed covered
the said premises;

(e) And for divers other reasons the court
erred in denying said motion.
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(3) Because at the trial the court, over the
objection of the defendant, permitted the witness
John O’Brien to testify to a conversation with two
men said by him to be taking down a fence (Tran-
seript, pages 13 to 15 inclusive).

(4) Because at the trial the court, over the 1q
objection of the defendant, permitted the witness
John O’Brien to answer the following question:

““Q. Now, for what purpose was the land
adjacent to the fence; from the fence to north-
erly used?’’ (Transeript, page 16).

(5) Because at the trial the court, over the
objection of the defendant, permitted the witness
John O’Brien to testify to the usage to which the
pasture on the northerly side of the river was put 20
and, specifically, to answer the following question:

““Q. And kept in condition for that pur-
pose?’”’ (Transeript, page 17).

(6) Because at the trial the court, upon the
objection of the plaintiff, refused to permit the
witness George G. Brokaw to answer the follow-
ing question propounded by the defendant:

Q. You didn’t intend to convey or pass on  3(
to O’Brien the property over to the south
bank?”’ (Transcript, page 27).

(7) Because at the trial the courf, upon the
objection of the plaintiff, refused to permit the
witness George (. Brokaw to answer the follow-
ing question propounded by defendant:

““Q. Did your father ever make any claim
to the land lying on the north bank?’’ (Tran-
seript, page 27).

40
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(8) The learned trial judge erred in refusing to
grant the non-suit on a motion made therefor by
the defendant at the close of the plaintiff’s case
in that:

(a) The statute on which the plaintiff re-
lies has no application to the period of pos-
10 session claimed.

(b) There was no testimony of adverse
possession.

(¢) There was no testimony of possession.

(d) There was no testimony that plaintiff
was deprived of possession.

(e) There was no testimony that defendant
was in possession of the premises claimed.

20 (£) There was no testimony of privity be-
tween plaintiff and prior occupants of the
premises claimed.

(g) The tract claimed was an uncultivated
tract and hence not within the purview of the
statute.

(h) No possession for the statutory period
was shown.

(i) And for divers other reasons the court
30 erred in denying said motion.

(9) Because at the trial the court, upon the
objection of the plaintiff, refused to permit the
witness John Covert to answer the following ques-
tion propounded by the defendant;

“Q. And did Mr. O’Brien at any time
while you were on what is now the Bilow
farm make any claim of title to the land be-
tween the north bank of the river and the

40 south bank of the river?”’ (Transcript, page
46).
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(10) Because at the trial the court refused to
permit the witness John Covert, upon the objec-
tion of the plaintiff, to answer the following ques-
tion propounded by the defendant:

““Q. Did they pay for that gravel?”’
(Transeript, page 50).

(11) Because at the trial the court struck out
the testimony of the witness John Covert relat-
ing to gravel taken from the river (Pages 50 and
51 of the Transeript).

(12) Because at the trial the court permitted
the witness John Covert, over the objeetion of
the defendant, to answer the following question
propounded by the plaintiff:

““Q. So that the new boundary line was
established by putting the fence on the south
gide?”’, and the following question asked at
the same time as the last mentioned question

. “‘He told you that didn’t he?’’ (Transeript,
page 56).

(13) Because at the trial the court, upon the
objection of the plaintiff, refused to permit the
witness John Covert to answer the following ques-
tion propounded by defendant:

““Q. Mr. Covert, was the intention of
building that fence to waive your father’s
title to the land on the bank?’’ (Transeript,
page 57).

(14) Because at the trial the court propounded
the following question to the witness George G.
Brokaw over the objection of defendant:
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“The court: No, it hasn’t anything to do
with farms. This is a water line fence usually
acts as the boundary between properties.
Does it or doesn’t it?”’ (Transcript, page
63).

(15) Because at the trial the court permitted
the witness Ludwig Bilow, over the objection of
the defendant, to answer the following question
propounded by the plaintiff:

““Q. And the fence running along here?’’
(Transeript, page 75).

(16) Because at the trial the court, over the
objection of the defendant, permitted the witness

Ludwig Bilow to answer the following question
propounded by the plaintiff and to answer the
line of questions following the same which will be
found on pages 76, 77 and 78 of the Transeript.

“‘Q. But so far as having a fence up there
is concerned, if Mr. O’Brien will put it up
it’s perfectly all right with you, isn’t it?”’

(17) Because at the frial the court, upon the
objection of the plaintiff, refused to permit the
witness John O’Brien to answer the following
question propounded by the defendant:

““Q. As a matter of fact, didn’t Mr. Bilow
about a year ago this time meet you on the
bridge, in November and offer to let you put
a fence on part of his property and didn’t
you as the result of that discontinue a suit
then pending against him?’’ (Transeript,
page 89).




29
Grounds of Appeal.

(18) Becausc at the close of the testimony the
court refused, on the motion of defendant, to
direct a verdict in favor of the defendant on the
following grounds :

(a) The statute on which the plaintiff re-
lies has no application to the period of pos-
session claimed.

(b) There was mno testimony of adverse
possession.

(¢) There was no testimony of possession.

(d) There was no testimony that plaintiff
was deprived of possession.

(e) There was no testimony that defendant
was in possession of the premises claimed.

(f) There was no testimony of privity be-
tween plaintiff and prior occupants of the
premises claimed.

(g) The premises claimed was an unculti-
vated tract and hence not within the purview
of the statute.

(h) No possession for the statutory period
was shown.

(i) And for divers other reasons the court
erred in denying said motion.

(19) Because the learned trial court denied the
request of the defendant to charge the jury as
requested in the second request :

¢“Plaintiff in her complaint states that the
thirty years unbroken adverse possession
accrued on or before May 30, 1935. Since
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plaintiff’s testimony admits that she herself
did not adversely possess the premises
claimed for thirty years prior to that date,
she must, in order to maintain this action show
that those before her and through whom she
claims possessed the premises adversely and
continuously for a sufficient number of years
to make up the thirty year period to May 30,
1935. In addition to that she must show that
those whose possession she relies on to make
up the thirty year period, intended to acquire
title by adverse possession and have passed
on, one to the other and finally to her the
rights which they were acquiring; in other
words she must show privity between the
several occupants of the premises claimed. Tf
no privity is found to exist between the succes-
sive occupants, and the last occupant has not
held adversely for the full statutory period
of thirty years, the bar is not complete, as the
law presumes that the land returns to the true
owner at each change of possession, when
there is mno privity between the several
occupants.’’

(20) Because the learned trial court denied the

request of the defendant to charge the jury as
requested in the third request:

“You must also determine whether the
premises claimed are of the type specified in
the statute on which this action is based. That
statute expressly excepts uncultivated tracts.
It is for you to determine whether the prem-
ises in question are uncultivated. If you find
as a fact that they are uncultivated then the
plaintiff’s case fails, and your verdict should

Rt}

be ‘not guilty’.
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(21) Because the learned trial court charged the
jury ““and the south side of the river is the north-
erly boundary of the defendant’s land’’ (Tran-
seript, page 93).

(22) Because the learned trial court charged the
jury ““In other words the river is not included in
their deed. And you are not concerned with
whether or not, by implication, the ownership may
go to the center line of that stream. But the dis-
pute here is witly respect to a strip of land along
the river on the Bilow side of the river, between
it and a fence that admittedly was there for some
time. And the plaintiff says that for over thirty
years she was in possession of that disputed strip
of land, that she occupied it adversely to the title
owner and that ocecupancy has been open, notori-
ous, actual, continued, visible, distinct and hostile
to the title owner for all of those years’’ (Tran-
seript, pages 93 and 94).

(23) Because the learned trial judge charged
the jury ¢‘She says by one of her witness