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Summons. 

THE STATE OF Nmv JRnSBY -ro Lunwrn BrLow: 

y OU ARE S"CMMONF.D to answer the an-
nexed complaint of Catharine O'Brien 

(L. S.) in an action at law in the Supreme 
Court wlierein said Cntharine O'Brien 

demands of you possession of a tract of land with 
the appurtenances situate in the Townships of 
Branchburg and Hillsborough, in th e County of 
Somerset, and partic u larly described in said 
complaint. And take notice that unl ess you file 
your answer Lo said complaint with the Clerk of 
the Supl'emc Court, at r:l1nmton, -within twenty 
days after service upon you of this writ and of 
the annexed complaint, judgment will be entered 
against you arn.l you will be turned out of posses-
sion of said land. 

WITNESS, Honorable r11homas J. Brogan, Chief 
Justice of the Supreme Court, at Trenton, this 
12th day of April, Nineteen Hundred and Thi rty -
seven. 

HEnn & HEATH, 
Attorneys. 

FnED L. BL-OODGOOD, 

Clerk. 
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Complaint. 

NEW JERSEY SUPR]!}ME COURT, 

So:r.rnnsET COUNTY. 

CATHAR IK E O'BRIEN, 

P laint iff, 
vs. 

Lunwro BILow, 
Defendant. 

Cou:-1T ONE. 

Action at Law. 

Complaint. 

20 'rhe plaint iff, residing in the Townsh ip of 
Branchburg, County of Somerset and State of 
).Tew Jersey, demands of Ludwig Bilow, the de-
fendan t herein, posses sion of premise s situate in 
tl1e 1:I.1ownshiµs of Branchbu rg and Hillsboro ugh, 
County of Somerset and Stat e of New Jersey, 
describecl as follows: Tieglnning at a large tree 
no,v or formerly on the ea st bank uf Neshanic 
Brook near where said b1·ook inte r sects the South 
Branch River; thence runIUng along th e eas t bank • 

30 of sa id brook to the place whel"e it int ersects 
the south bank of the Sou th Branch River; th ence 
in an eas terly d.i rec ii on along the soui h bank 
of th e South Branch River to a point ther ein 
marking the dividing line between the farm now 
owned by the defendant and th e .farm now owned 
by the Township of Hill sborou gh , known as the 
Poor Farm; thence at right nng-les acro ss the 
South Branch Ri ver to the north bank thereof and 
the lands of the plaintiff; t..he11eo in n westerly 

40 direction along the northerly bank of the South 



Complaint. 

Brauch Hiver to a point approxima tely seventy -
two fee t easte rly from the northeast corner of 
th e bridge erossing sai d South Branch River on 
th e road leadi ng -to :Montgomery; thence in a 
southedy direet ion in line with the east bank of 
Neshanic Brook acrm:is the Sout h Branch River 
to the point or plar.e of beginning; and al so tho 10 
sum of Five hund re d ($500) dollar s for mr.sne 
profit s and damages . 

The pla inti ff says that her right to po ssession 
and her title to the lan ds claimed ves ted at th e 
expir ation of thir ty year s actual uni ntenupt ed 
possess ion in herself and her other dire c.t prcde -
cessori:; and / or occupier~ or U1e title through whom 
she claims , which date fixed. on or before May 30, 
1935, and which rigl1t has conti 1med sin ce then 
until the pr esent time , and that th e defendant 20 
wrongfully Ueprives her of the posses sion thereof 
aud has eonti nucd Ro to do sinec on or about th e 
15th day of June, l!J35, when the defendant wrong -
fully and wilf ully removed the plaintiff's fence 
around the afo r esaid proper ty, or a portio n 
thenwf, and claim ed right to possessio n of the 
sn.me him self, to the plaintiff's damag e in the 
amou nt of F ive hundred ($500) dolla rs . 

CocN T Two. 30 
The plainti ff complains of the defenda nt in tort 

a nd says Urni tlte de femla ut, ltis agent s or serv -
a nts, on or a bout the 15th day of Jun e, 1935, broke 
and entered th e close of th e plaintiff in th e Town -
ship of Branchb ur g and in the To wm:ihip of 
Hillsboroug h, Loth in the Coun ty of Homerset .and 
Rtatc of Kew ."Jersey, and then and there did take 
down a cer tain fence, being a wire fe:rice, which 
fence belonged to the pla inti ff and thereby causo<l 
the plaintiff great and considerable damag·c and 40 
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Demand for Bill of Pa.-ticula,·s. 

wrong and required her to spend a considerable 
sum of money in caring for catt le, or fencing in 
cattle, feeding upon the property of the plaint iff, 
all ·of which was to the plaintiff's damage in the 
amount of Five hundred ($500) dollars. 

The plaintiff demands damages on thi s count in 
the sum of Five hurnlrcd ($500) dollars, together 
,vith costs. 

CouNT TrrREE. 

The plai ntiff repeats Ute allegat ions in count 
two and makes them a part of this count. 

The defendant, llis agents or servants, after 
committing the trespass alleged in count two took 
and carr ied away the fence which was then va lued 
at approximately Twenty-five ($25) dollars. 

The plaintiff demand s damages, therefo re, on 
this count in the sum of Twenty -five ($25) clolla1·s 
toget her with costs, and also the sum of Five 
hundred ($500) dollar s mesne profits and damages. 

HERR & HEA'l'.1:1, 
Attorneys for Plaintiff. 

(Service aclmowledged.) 

Demand for Bill of Particulars. 

[.S.<ME TITLE. l 

To Catherine O'Brien, plaintiff, and Herr & 
Heath, Esquires, Attorneys for the Plaintiff: 

PLEASE TAKE NO'l'IC'E t.hat Ludwig Bilow, the de-
fendant in the above entitled cause, Ueman<ls 
within tm, days from the date of service her eof, a 
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Demand for Bill of Particulars. 

bill of particulars of the plaintiff's claim as set 
forth in her compla int, as follows: 

1. State whether title is claimed in plaintiff by 
virtue of a Statute, and if so, please state the 
chapter, section and year of said statute. 

2. State whether the alleged possession of 
plaintiff and heL· other direct predecessors and/or 
occupiers of the title through whom she claims 
was permissive or hostile, (a) in it s inception, (b) 
in its continuance. 

3. If said possess ion was permissive state by 
whom, and to whom, sa id permission was given, 
and when given, and the nature of said per-

10 

mission. 20 

4. State with particularity the items and 
amounts of damage claimed under Count One of 
the Complaint. 

5. State ,vhether title of plaintiff claimed in 
Count T,vo is founded upon the same basis as in 
Connt One, and if not state upon what basis it is 
founded. 

6. State with particularity the items and 30 
amounts of damage claimed under Count 'l'wo. 

:M:cDoNouaH & MoDoNouoH, 
Attorneys for Defendant . 

(Service acknowledged.) 

40 



Bill of Particulars. 

[SAME TITLE.] 

The pla intiff, answering the demand for bill of 
particu lars requested by the defendant, snys : 

10 1. Title will be claimed by whatever ri ght the 

20 

30 

40 

plaintiff may prove by the facts alleged in the 
complaint. 

2. 'l'hc answer to this question is a matter of 
defense and 11ot a proper subj ect of demand for 
particulars. 

3. See above. 

4. The damage consists in the loss of the m;e 
of the premises which it is alleged the plaintiff 
was enti tled to occupy toget her wHh the expe nses 
all(l costs which the plaintiff was required to spend 
to prevent the cattle, either ow11ed by the plain-
tiff or pastured on her meadow, from wnnd er ing 
away from the pasture and/or trespassing on 
othe rs and caring for th e cattle and fencing them 
in, and such other loss as may be proved at tr ial, 
together with any punit.ive Uamagcs which may 
be awarded. 

5. The plaintiff will claim title by whatever 
r ight, iiile or intere st she may be able to prove 
under the allegations in the complaint. 

6. See answer to question 4. 

TT ERR & HEATH, 

Attorneys for Plaintiff. 

(Service aclrnowledged .) 



Amended Answer to Demand for Bill of 
Particulars. 

[SAME TITLE.] 

The plaintiff, an swering the demand for bill of 
particulars requested by the defendant, says that: 

1. Th e title is claimed by the plaintiff by vir-
tue of Chapter 188 of the Laws of 1922, and all 
acts of which sald Jaw is an amendment and a11 
supp lement s thereto; said original act being en-
titled "An Act for the limitation of suits respect-
ing t itl es to lan<l" (Rev ision of 1877, page 598). 

2. P laintiff's possession has been actually from 
it s inception and dur ing it s continuance. 

3. Refused . 

4. The damage consists in the loss of the use 
of tho promises which it is alleged the plaintiff 
was entitled to occupy, together with the expenses 
and costs which the plaintiff was required to spend 
to prevent the cattle, eit her owned by the plaintiff 
or pastured on her meadow, from wandering 
away fro111 the pasture and /o r trespa ssing on 
others and carin g for the cattle and fencing them 
in1 and such othe1· los s as may be proved at trial, 
together with any punitive damages which may be 
awarded. 

5. The title claimed in Count Two is the same 
as in Count One. 

6. See answer to question 4. 

HERR & lliATII, 
Attorneys for P.laintiff . 

(Service acknowledged.) 
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Notice of Motion , 

(Filed Jun e 7, 1937.) 

[ SAME TITLE. l 

1'n Catherine O'Bri en, Plaint·iff', arul Herr & 
Heath, Esquires, Attorneys for l'l ain tiff : 

Pr.EASE TA.KE NOTICE that we shaH apply to the 
Ho11orable R ulif V. Lawrence, .Judge of the Cir-
cuit Court of the County of Somerset, sittin g as 
one of the Commissioners of the New Jersey Su-
preme Cour t , at his cl1ambers in the court house 
in Free hold, in tbe County of Monmoulh and State 
of New Jersey, on Satu rd ay, the 29th day of :May, 
1937, at the hour of ten o'c lock, daylight saving 
time, in the for enoon, or as soon thereafter as 
counsel can be heard, on an order to strike out 
the complaint filed by you in the above sta ted 
cause of action, for the following reasons : 

1. That sa id complaint fai ls to state a lawful 
r ight of possession in the plai ntiff to the lands de-
scrib ed in the complaint aud for this and other 
reasons does not disclose a cause of action. 

2. That said complaint lacks certa inty in that 
the complaint fails to state with certainty whether 

30 it is alleged that the defendant deprived the plain-
tiff of the possession of the whole or a portion of 
the pr emises described in the complaint , and if a 
portion, fai ls to describe sai d portion with cer-
ta inty and as a result thereof defendant will be 
emba rra ssed and hindered in his answe r . 

3. For misjoind er of causes of action in that 
the causes of action set forth in count two and 
count thre e of the complaint are not the proper 

40 subjects of joinder with an action for recover y 



Order. 

of lands as set forth in count one of the com-
plniTit . 

And we sha ll appl y for an orde r to strike out 
counts two and th rc0, of the complain t filed l>y you 
as superfluous in tha t tbe dama g·es claimed in said 
counts am depe nd ent upon tbc righ t to possession 
of the lands claimed in coun t one and arc al\Lion- 10 
able, if at all, as damag es under coun t one and in 
their present state will only serve to confm:ie, em-
barrass and hind er the defendan t in h i!:l answer. 

Dated-i\f uy 20th , 1937. 

:M cDo~ouoH & 1IcDo~oucn, 
Attorneys of Defendan t . 

(Serv ice aclmowledge<l.) 

Order. 
(F iled J une 7, 1937.) 

[ S.rnE TITL E. J 

This matte r coming on to be heard on motion 
of eoun !-el for defendant to stri ke tho complaint 
and in the presence of coun sel for pla intiff; nnd 
the Court havi ng read and considered the com-
plaint and hea rd and cons idered the a rgument of 
respective counsel; and being of the opinion that 
the following course of pro cedur e should be taken : 
t hat. the defondant shall plead the genera l issue 
and serve a dema nd for bill of particulars 'of the 
comp la int upon the plain t iff, or lier att.orueys, and 
in tlie event tha t th e bill of pa rticular s sr.,·ved in 
pursuance of said demand , tak en with the com-
plaint, should fa il to prope rly st ate a ca use of 

20 

30 

40 
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Order. 

act ion that the defendan t shall then he at liberty 
to again move to strike the complaint, and in the 
event \hat the complaint, taken with \he bill of 
particmln rs, shall pr operly st at e a cn11Rc of n,ction, 
but being of such nature as to warrant a different 
plea tlrnn the general issue, or as to warra nt a 

10 connte rcla im, then th e defendant shall be at lib~ 
erty to chang'r, his p]ea and / or file a counterc laim 
to the above entitled cau se of action, 

It is, therefore , on this ot h day of Jun e 1937, 
OR DERED th at the pre sent motion to st ri ke the com-
pla int be and the same is he reby den ieU; and t.1lat 
the defend ant may now file a plea to the general 
issue and serv e a demand for bill of parii. culars 
of the complain t up on the plaintiff, and in the 
event that the bill of particu lars served in pur su-

20 nncr. of sald demand , taken with tho complaint, 
sha ll fai l to properly state a cause of actio n , that 
l11e Jefendant shall then be at liberty to again 
move to str ike the complaint, and in the event 
tha t the complaint, taken with the bill of pa rt icu-
lars, served in pursua nce of such dema nd shall be 
of such a na ture th at the defendant desires to file 
a differ ent p1ea and / or a counterclaim, then and 
iu that event the defendant in the above cause 
slrn.11 be at liber ty to file a different plea and / or a 

30 count erclaim . 

40 

R-C"LIF V. LAWRK KCE, 

C. C. J., as S. C. C. 
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Answer. 
(Filed June 22, 1937.) 

'lhe clefonclant, Ludwig Bil.ow, appears and rlc-
fem]::; Lhis act ion and says tha t he is not gui lty of 
the injnry whr.rr.of the said Catherine O'Brien 10 
hath complained in her declaration, nor of any 
part thereof. 

McDo~ouG H & 1\'fcDo:-:rouGrr, 
Attorneys for Defendant. 

(Serv ice acknow ledged.) 

Demand for Bill of Particulars. 

[ SAME TITLE. l 

To CathrJrfne O'Rrien, plaintiff, and TT err & 
Heath, Esquires, Attor neys for Plaintiff: 

PLEASE TAKE NOTICE that Lud,vig Bilow, the de-
fendant in the above entitled cause. demands 
within twenty days from the date of 8er~ice hereof 
a bill of pnrtfonlars of th e plaintiff'8 claim nnd 

20 

title as set forth in her complaint pursuant to the 30 
following: , 

1. State whether the land claimed is cultivated 
land, and if cul tivated state the manner of cult i-
vation of the same. 

2. State whether the alleged possession of 
pln.intiff an<l her ofhcr ilircct prc<lcccRsors nn-d/or 
occupiers of the title through whom she claims, 
was pol'missive or hostile and adversary, (a) in 
its incept.ion, (h) in itR continuance. 40 
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Demamd for Bill of Particulars. 

3. If it is claimed that the possession was hos-
tile and adversary, state the nature of the posses-
:::;ion and the use of which the same was put by the 
plaintiff and her other direct precleeessors and/or 
occupiers of the title and state wh0,ther possession 
claimed was exclusive of defendant and his predc-

10 ccssors. 

4. If said possession was pe rmi ssive state by 
whom, and to whom said permission was given, 
and when given, and the nature of sa id per-
mission. 

5. State whether or not it is claimed that pr iv-
ity of title to the premises claimed exists between 
the plaintiff and her other direct predecessors 
and/or occupiers of the title through whom she 

20 claims. If the answer is yes please state with 
particularity the deed or other instrument of title 
establ ishing such priv:ity a11d annex hereto an 
abstract of the same giving the book and page of 
th e recording of the same. 

30 

40 

6. State in whom the record title to the prem -
ises claimed and the land nil.joining the same on 
the north is now vested and if vested in another 
person or persons and the plaintiff please state 
whether or not such other person or perso ns will 
agree to be joined as a party p]ai.ntiIT to this 
actio11. 

7. P lease annex an abstract of such documen-
tary evidence of title as the plaint iff may intend 
to give in evidence on the trial and if any of such 
documents may by law be recorded please state 
where they are r ecorded ancl the book and page 
of recording, and if not recorded then annex 
copies of such documentary evidence with the 
name or names of the sub8cribing witness or ,vit-
nesses, if any. 
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Answers to Demand for Bill of Particulars. 

8. State with par ticularity the items and 
amount claimed for each it em of damage claimed 
in the compla int . 

9. State whether it is claimed that defendant 
hath deprived the plaintiff of a whole or a portion 
of the premises cla imed and if a portion describe 
with particularity the portion of which it is 
claimed defendant deprived the plaintiff of pos -
session . 

10. Sta te whether or not it is claimed defendant 
is in possession of th e premises claimed and if it is 
claimed that defendant is in possession pl ease 
state the nature of defendant's possess ion and the 
use to which the same is now being put by the 
defendant. 

McDoNouaH & :McDoNouaH, 
Att orn eys for Defendant. 

(Service acknowledged.) 

Answers to Demand for Bill of Particulars . 

[ SAME TITLE.] 

.To Ludwig Bilow , defendant, and McDonough Ji; 
11cDon,otigh, EDq-iiires, Attorneys for De-
fendant : 

The p la intiff, answerin g the demand for bill of 
particulars propounded by the defenda nt , _says 
that: 

1. Cultiv at ed laud used for meadow 'purposes. 

2. (a) Adverse. (b) Adverse. 

20 

30 

40 
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An$wers to Demand for Bill of Particulars. 

3. The premises have always been used for 
cultivated purpo ses and possess ion bas been ex-
clusive. 

4. -

5. Yes. Warranty deed from George G. Bro-
10 kaw and Frances A. Brokaw, bis wife, to John 

O'Brien and Catharine O'Tirien, his wife, dated 
September 25, 1907 and recorded in the Somer-
set County Clerk 's Office in Book G No. 11 of 
Deed8, page 473. Proo f of <lea.th of J"ohn O'Brien. 

6. Wit hin defendant's knowledge. 

7. (1) Warranty deed from George 0. Brokaw 
and }'ranees A. Brokaw, bis wife, to John 0'.Brieu 
and Catharine O'Br ien, b is wife, recorded in Book 

20 G No. 11 of Deeds for Somerset County, page 
473. (2) Warranty deed from Alexander B. 
Brokaw and Julia C., his wife, to George G. 
Brokaw, recorded in Book O No. 11 of Deeds for 
Somerset County, pag e 401. (3) Warranty deed 
frorn Lemi rah Suydam to Alexander .B . .Brokaw 
and George G. Brokaw, rccoTded in Book L No. 
10 of Deeds for Somerset County, page 198. 

8. Thi s i::; a continual Uamag·e and the plaintiff 
is unable to set the exact nmount which will be 

30 claimed at the time of trial. 

40 

9. The whole. 
10. This is within the knowledge of the defend-

ant . 
HERR & HEATH} 

Attorneys for PlaintiiT. 

(Service acknowledged.) 
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Notice of Motion. 
(Filed October 13, 1937.) 

[ S.&. MF, TITLE. ] 

To Catherine O'Brien, plaintiff, and Herr cC 
Heath, b'sqwires, Attorneys _for Pla,intiff: 

PLEASE TAKE NOTICE that we shall app ly to the 
Honorable Ru lif V. La-,:i,rrr,ncc, ,Judge of the Cir-
cuit Court of the County of Somerset, sitti ng us 
one of the Commissioners of the New Jersey Su-
premo Court, at hiR chambers in the court l10use 
in Fr eel1old, in the County of "\fonrnonth nnd 
State of New Jersey, on Sat urday, the second 
Ua.y of Odobe r , 1937, ai the LouL· of leu o 'clock 
in the forenoon, or as soon thereafter as counse l 
can be heard, for an order to st rik e out the com-
plaint filed by you in the above stated cause of 
action for the following reaso ns: 

1. That said ~ornpla i11t taken tugetlier \vith the 
bill of pnrtie11lars served upo11 defe11dant by 
Plaintiff in accordance with the order of th e Court 
of June 5th, 1907, fails to sta te a lawful righ t or 
possession in the pla int iff to the lan ds described 
in the complaint. 

10 

20 

2. rrlmt sa id complaint taken together with the 
bill of par ticulars serv ed upon defendant by pla in• 
tiff in accordance virith the order of the Court of 30 
June 5th, 1937, fa ils to allege ilmt defemla ut i!-3 in 
possessio n of the prem iHes cla imerl nnrl in that 
l'espcc t fa ils to di sclose a cause of actio11. 

3. Th at the claim of pr ivily set forth in the 
bill of par ticulars served in pursuan ce o.f t11c 
afores aid orrler ii::: sham anrl untrue in fact in' that 
none of the instrumen t s under which ,privity is 
claimed cover the premises claimed in this action. 

McDoNOUG-H & }foDoNou<n:r, 
At torneys for Defendant. 

( Service acknowledged .) 

40 
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Opinion. 

NEW JERSEY SUPRE}fE COURT, 

SmrnRSET CouNTY. 

10 CATHERINE O'BmEN, 

20 

30 

40 

Plaintiff, 
vs. 

Lunwrn B.rLOw, 
Defendant. 

Action at Law. In Ejectment. On defendant's 
motion to slrike complaint as sham. 

For tlie motion , McDoNOUGH & McDmrnuGH 
(CTTAHLES A. REID, JR.). 

Opposed, Hmm & HEATH (\V. Enuy HEATH). 

LAWRENCE, C. C. J.: 
This is an cjectmen t suit. A count in the com-

plaint also sounds in trespass to land. Plaintiff 
seeks to establish her right , hy adverse possession 
for over th irty years, pursuant to P. L. 1.922, p. 
315, Chap . 188 ( Cum. Sup. Comp. Stats., p. 1816) 
to land partly meadow and in part the· bed of a 
stream known as South Branch River, in th~ 
r:eo,vnship of B1·anchburg, Somerset County, be-
tween the southerly boundary of a farm property 
owned and occupied by her, and to which she ac-
quired ti tle ( with her busbnnd, who has since 
<lic<l) on September 25, 1907, and the northerly 
line of land of defendant. The paper title of 
neither of the parties, it appears, actually in-
cludes the locu,s in quo, a1thougb defendant con-
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Opinion. 

cedes that by implication each ovms to the center 
of the stream . Plaintiff claims, however, that for 
over thi1·ty years she and her predecessors in title 
maintained a fence on the south side of the river 
along defendant's no1·th line, with an enclosure 
on the east and west, ,vithin which they were 
ucc1rntomcd to water cattle and to use for other 10 
purposes, as appurtenant to the property, in 
carrying on their farming operation::;, which use 
Lad been open, not orious, cont inuous and in hos-
tile manner to those owning the farm to which 
defendant now has t itle. When the latter pur-
e-based , he is al1cged to ha ve torn down the fe nce 
and, denying plaintifl''s righ t to continue to use 
the disputed area, precipitated the present litiga-
tion. 

Defendant now moves to strike the comp1ain t as 20 
sham on the ground that in the bill of particulars 
served by pla intiff she sets forth her title deed to 
her property and those of her predecessors which 
clearly disclose that the southerly boundary line 
runs only to the northerly si<lc of the stream and 
does not extend across it to the sout h side, which 
is the northe rl y line of defendant's land. i'or thi s 
reason .it was urged on the argument of the mo-
tion that plaintiff shows no ti tle, express or im-
plied, to the loous in q·uo and could not lrnve nc- 30 
quired i i by adverse possess ion as alleged, since 
she is not permitted to tack on the possession of 
pr ior owners of he r propert y and the use of locus 
in quo as appurtenant thereto and so enable her 
to take advan tag e of the statute; this upon the 
theory tha t the conti nuity of t.he use was ~roken 
at tl10 time of each conveyance, with reversion to 
th e original gra nlor. r11he tight of uset, therefore, 
it was argued, never b~eame appurtenant to 
plaintiff's land. It was also urged that the com- 40 
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plaint taken with th e bill of particulars failed to 
disclose pla intiff's possession of ibe disputed ar ea 
or a lawfu l rig ht to it. 

rrhe argume nt suggests a rnh:iconcept ion of the 
rule relating to title acquir ed by adverse posses-
sion. In Spottiswoode v. Morris and Essex Rail-

10 road Co., 61 N. J . L. , 322; 40 All., 505; aff . 63 
N. J. L., 667; 44 At!. , 1100, it was sa id: " The 
plaintiff made title under G. From lime to time 
the first fences were erected U1erc wos an adverse 
possession on the part of G. and those who suc-
ceeded to his title down to 1891, upwa rd s of fifty. 
five years", and it wa s held thai titl e by adver se 
possession was acquired tl1rough G. and th ose 
who succeeded to his estate, and that such title 
veste d in the plaintiff . See also Gordon v. 

20 Lumb erv ille Delaware Bridge Co., 108 N. J. L., 
261; 158 At!., 388; and Miller v. Penna-Reading 
Seashore Lines, Inc., l.17 N. J. L., 152, 155; 187 
At!., 332. The stat ute itself provi<les tha t (except -
ing as to woodla nds or uncultivated tracts -
plaintiff's bill of particular s states th at the 
meado w portion of the locus in quo was used in 
the customary way in connection with the farm) 
possession for a period of thirt y yen.rs uninter-
ruptedly continued by occupancy, descent, con-

30 veya nce or otherwise, in whatever way or manner 
it might hav e commenced or have been continued, 
shall ves t a fu ll and competent right ,md ti tle in 
every actual possessor or occup ier of lauds, tene-
ments or other re al est.ate, and shall be a good 
and sufficient bar to all claim s that may be made, 
or actions commenc ed, by any perso n or persons 
what soever, for the recover y of any such land s, 
tenem ents or other r eal estate. Whil e pla intiff 
rests her case on the statu te to which reference is 

40 made, it may be that the statute barring entry by 
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any ouc other than the per son who ha~ acquired 
title by twenty years adverse possessio n might 
also have been invoked, for it is to be observed 
ihai p laintiff claims tit le lo the land wit hin the 
boundaries described, includi ng tho bed of \he 
stream, nnd not n mere easement. 

In the circumstances, it is not perceived that 10 
th ere is anythi ng in the bill of particulars sup -
porting the argument that the cornpla 'int .is sham, 
nor, ind eed, that it is frivolous. rrhe tit le deeds 
themselves merely indicate plaintiff's owners hip 
of the p t·opert y-a nd of heT predecessors - adja -
cent to the locus in quo. They have no othe1· sig -
nifica11cc, it would seem. The othe r gro und s a d-
vanced on the argume nt ha ve been conside1·ed and 
found without subsiauee. The motion to stri ke 
t he complaint will be denied. 20 

In disposing o-f the motion, v,1hich was submit -
ted io me as a sup rem e court commissioner, it is 
to be said that the case is at issue and on the cal-
endar for trial at the presen t term of the Somer -
set County Circ uit Court, with the result that the 
moLiou proper ly shou ld have come before me as 
jndge of that cour t on the reservati on in defend -
ant's answer to move to str ike the compla int at or 
before tria l. As no point was made of it on ihe 
argument, I hav e considered it as before me us 30 
suc h ju<lge . 

. 
Order Denying Motion to Strike. 

[SAM~ TITLE.] 

This matter coming on to be hear<l on the ninth 
day of October, 1937, in the presen ce ·of Herr & 
I-fonth, Es<]nircR, attorneys for the plaintiff, and 
in the prnsence of McDonough & McDonough, Es- 40 
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quires , at tor neys for the defendant , on not ice of 
mot ion to strike iL.c comp laint fi.J.cd in the above 
entitled cause, which motio n ,vas made after th e 
fili11g of answer in the abov e cmtitlod r,ausr: in ac-
eordance with the right r eserv ed to the defend-
ant so to do by the Order of this court under date 

10 of Ju ne 5th, 1937, as by reference to said Onler 
will particularly appear, anU the eourt being of 
the opinion tha t said motion i=;houl<l. be <lenicd; 

20 

30 

40 

It is, thereu pon, on this 20th day of November, 
1937, ORDERE D tha t sa id motion be denied; nunc 
vro tune as of October 13, 1937. 

RUJ.Tl' V. I JAWRfiNC"F., 

Judge. 

Let the above Order be filed as of time. 

RuLIF V. LAWRENCE, 
,Judge. 

Postea, 

[ Sum TrTLE.] 

This case was trie d befor e the Honorable New-
ion H. Porter, Cfrcuit Court ,] udgc, with a jury 
nt. the Somernct Circuit on October 26th and 2-7th, 
1937. 

The jury rendered a gene ral verdict of gu ilty 
aud for One dollar damagcE. againi:;t th e defend-
ant and in favor of the pla int iff, aud th e jury 
h~ing polled at the deman d of the n.ttorncy fo1· the 
defen dan t they each individually rendered a gen-
era l verd ict of guil ty and for One dollar damag es 
agains t the defendant and in favor of the plain-
tiff. 

~EWTON H. PonT111n, 
Judge. 
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Judgment. 

Whereupon it is adjudged that th e plaintiff 
Catherine O'Brien do reeover of the said defend-
ant Ludwig Rilow the possessio n of thr, premises 
mentioned and descr ibed in the complain t, together 
with the sum of One dollar damages , together with 
her costs which have been taxed at the sum of 10 
Seventy-three dollars and eigh ty- two cents. 

Damages $1.00. 
Costs $73.82. 
Judgment entered and signed November 8, 1937. 

'l 'IIOMAS J. BROGAN, 

Chief Justice. 

Notice of Appeal. 
(Filed April 4, 1938.) 

[Snrn TITLE.] 

To Catherine O'Brien, Plaintiff, Herr & Heath, 
b'squ,ires, her Attorneys, or to YV ho111, it May 
Concern: 

~PAJrn :JoTICE that Ludwig Bilow, defendant, ap-

20 

pea ls from the Order of J unc 5th, 1937, of the 30 
above entitled Court in thi s cause, which O1'der 
denied the defendant's motion to strike the com-
plaint in tL.is cansc; and that said defendant ap-
peals from the Orde r of November 20th, 1937, of 
the above enti tled Cour t , which sa id Order denied 
defendant's motion t..o stri ke the complaintjn the 
above entit led cause nunc pro tune as of October 
13th, 1937, and that said defendant appeals from 
the whole of the ju dg1nen.t entered in this cause 
in the above entitled Cour t to the Cour t of Errors 40 
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and Appeals of New J'erscy in the Last Resort in 
All Causes. 

Dated: March 23rd, 1938. 

McDoNOUOH & McDONOUGH, 
A ttorncys for the Defendant. 

(Service aclrnowledged.) 

Grounds of Appeal. 
(Filed May 5, 1938.) 

NEW JERSEY COURT OF ERRORS A;ifD 
20 APPEALS. 

30 

40 

CA'T'HEmNE O 'B nrnN, 
Plaintiff-Respondent, 

vs. 

Luow1G BrLow , 
Defendant-Appellant. 

Act ion at Law. 
(In Ejeclment.) 

011 Appeal 
from the 

New Jersey 
Supreme Court. 

Grounds of 
Appeal. 

Toller,- & Heath, Esqs., Attorn eys for Plaintijf-
Respondent. 

Birs: 
T,he above named defendant-appellant, Ludw ig 

Bilo,v~, ass igns the following grounds of appeal 
from the j udgmen t of the Nl!w ,I ersey Supreme 
Court in the above cause: 
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Grounds of Appeal. 

(1) Th e Circuit Court Judge sitting as a Su-
preme Cour t Commissioner erred. in his order of 
June 5th, 1937, in which he denied the defendant's 
motion to strike the complaint, in that : 

(a) The complaint was founded on Section 
one of "An act for the limitation of suits 
respecting ti tle to land:;;" (Revision of 1877, 
page 598 as amended by Chapter 188, P. L. 
1922) Which statute has no application to the 
sta te of facts set for th in the complaint. 

(b) The trac t described in the complain t 
appears on the face of the complaint to be an 
uncultivated tract aud therefore it is not 
within the pur view of the statute. 

(c) The complaint failed to show adverse 
possession on the pa,rt of the plaintiff. 

(d) The complaint failed to show tha t the 
defendant wa s in possession of the premiMs 
claimed in the complai11t. 

(c) The complaint failed lo allege privily 
between plain tiff and prior occupants of the 
premises described in the complaint . 

(f) The complaint lacked cer tain ty in that 

10 

20 

it docs not state \vith certainty whether plain- 30 
tiff was deprived of tho posscsSion of the 
whole or of a portion of the premises de-
scribed in the complaint. 

(g) And for divers other reasons the said 
complaint failed to show a cause of action. 

(h) The Supreme Court CommisSioner 
en·crl in said order in compelling the defend-
ant to plcarl to a defective complaint and 
erre<l by compelling the defendant to demand 40 
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a bill of particulars which were to become a 
part of the complaint and by compelling the 
defendant to plead to the complaint before 
the service of the said bill of particulars 
which ,vere tu become a part of the complaiut, 
all of which was contrary to the pract ice of 

10 the court and greatly prejudicial to the de-
fendant. 

20 

(2) The learned trial judge erred in his order 
of Novembm· 20th, 1937, which order denied n,u.ne 
pro t'll,nc as of October 13th, l!J37, Lhe motion of 
defendant to strike the compla int in that sa id com-
plaint taken togethe r with the bill of part ieulars 
senrcd in pursuance of the order of the Supreme 
Court Commissioner of June 5th, 1937: 

(a) Failed to disclose a cau f-e of action Le-
cause the statute on ,vbich the same h; founded 
has no application to the period of possession 
claimed therein; 

(b) Failed to disclos e a cause of action be-
cause it does not show that defendant is in 
possession of the premises c1aime<l; 

( c) Failed to disclose a cause of action be-
cause the premises described therein appear 

30 on the face of the complaint to be unculti-
vated; 

(d) That said complaint taken together 
with said bil1 of particula rs is sham insofar 
as it alleges privity between the plaintiff and 
the prior occupants of the premises described 
in the complaint because none of the instru-
ments nnder which privity is claimed covered 
the said premises; 

40 (e) And for divers other reasons the court 
erred in denying said motion. 
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(3) Because at tho trial the court, over the 
objec t ion of the defell dan t, permitted the witness 
John O'Brien to test ify to a conversatio n with hvo 
men said by him to be taki ng down a fence (Tran-
suript, pages 13 to 15 in clusive). 

( 4) Boonnse at the tr ial th e cour t, over the 10 
objecti.on of the defendant, perm it ted the witness 
John O'Brien to answer the following question: 

"Q. Now, for what purp ose was the land 
adjacent to the feuce; fr om the fence to north-
er ly userl1" (Tra nscri pt , page 16). 

(5) Because at the tri al th e court, over the 
objeution of the dcfc n<lant., pe rmitted the witness 
John O'Brien to testify to the u sage to which the 
pastu re on the ·norther ly side of the river was put 20 
aud, spcci.fically, to amnver th e fol lowing question: 

"Q. And kept in condi tion .for that pur -
poscf11 (1l1ra nscript, page 17). 

(G) Because at the tr ial the cour t, upon the 
objection of the pla intiff, re fm;cd to permi t the 
witncs,::; George G. Bro kaw to answer the follow-
ing question propounded by the defendant: 

"Q. You didn't intend to convey or pass on 30 
to O'Br ien the property over to' U10 south 
bank?" ('r ranscr ipt, page 27). 

(7) Because at the tria l the court, upou the 
objection of the plai nt iff, ref used to pcrmi t the 
witness George G. Br okaw to ans 1Ner the follow-
ing question p1'opounded by defendant: 

"Q. Did your fa t]wr ever make· any claim 
to the land lying on the nort h bank 1'' ( Tran -
script, page 27) . 40 
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(8) The learn ed tri al judge erred in refusing to 
grant the non-suit on a motion made therefor by 
the defendant at the close of the plaintiff's case 
in that: 

(a) The sta tute on which the plaintiff re-
lics has no appl ication io the period of pos-

10 sess ion claimed. 
( b) There was no testimony of adverse 

possession. 
( c) There was no test imony of possession. 
(d) The re was no tesUmony that plaintiff 

was deprived of possess ion. 
( c) There was no testimony that defendant 

was in possession of the premises 1 claimed. 
20 (f) There was no testimony of privily be-

tween plaintiff and pr ior occupan t s of the 
premises claimed. 

(g) The tract claimr,d was an uncultivated 
tract and hence not \\rithin the purview of the 
statute. 

(h) No possession for the statutory period 
was shown. 

(i ) And for divers other reasons ihe court 
30 erred in denying said motion. 

40 

(9) Because at \he t rial the court, upon the 
objec t ion of the plaint iff, refu sed to permit the 
witness John Cover t to answe r the following ques-
tion propounded by the defendant; 

(jQ. And did Mr. O'B ri en nt any time 
while you ,vere on what is now the Bilow 
farm make any claim of title to the lnnd be-
tw een the north bank of the river and the 
south bank of th e river?" (Transcript, page 
46 ). 

I 
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(10) Because at the trial the cour t refused to 
ponn.it {.he witness J ohu Covert, upon the ol.ijce-
tion of the plaintiff, to arnnvcr the followin g qnes -
ti on propounded by the defendant: 

"Q. Did they pay for that gravel?" 
(Transcript, page 50). 

(11) Because at the trial the court struck out 
the test imony of the witness John Coved relai-
iug to grnve l take n from the river (Pages 50 nnd 
51 of the Transcript). 

(12) Because at the tr ial the court permitted 
the wiLnei:;!:i John Covert, over the objection of 
t he defenrlant, to answer the follmving question 
p ropounded by the plaintiff: 

"Q. So that the new boundary line wa8 
r.stablishr.d by putt ing the fonee on the south 
sidcF', and the follo,v.ing question asked at 
the same time as tho last mentioned question 

· "He told you that didn't he?" Cl1ranscript, 
page 56). 

(13) Because at the trial the court, np011 tbe 
objection of the plaintiff, 1·efused to permit the 
,:vitne~s John Covert to answer the following ques-
. lion propounded by defendant: 

"Q. Mr . Cover t, was th e intention of 
bui lding tha t fence to waive your fat he r's 
title to th e land on the bank !" (Transcrivt, 
page 57). 

(14) Beca use nt the trial the court. propounded 
the following qur-stion to the witries~ George G. 
Tirokaw over the objection of defendant: 

10 

20 

30 

40 
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"The court: No, it hasn't nuything to do 
with farms. rrhis is a water line fence usually 
acts as the boundary between properties. 
Does it or doesn!t it?" (Transcript , page 
63). 

10 (15) Because at the tria l the court perm itted 

20 

the witness Ludwi g Tiilow, over the objection of 
the defendant, to answer the following quest ion 
prop ounded by the plaintiff: 

" Q. And the fence run ning along here!" 
(Tra nscri pt , page 75). 

(16) Because at ihe trial the court, over the 
objection of Uie defendant, pe rmitted the ,vitn ess 
Ludwig Bi low to answer the following questi on 
propounded by the pla intiff and to answer the 
line of questions following the same which will be 
found on pages 76, 77 and 78 of t he Tran scr ipt. 

"Q . But Ro far as havh1g n. fr.nee up there 
is concerned, if Mr. O'Br ien ,vi11 put it up 
it's perfectly all righ t with you , isn 't it ?" 

(17) Because at the trial the court, upon the 
objection of the plaint iff, refn f;cd t.o permi t the 

30 witness .John O'Tirien to answer the following 
que stion propound ed by the defendant : 

40 

"Q. As a ma tter of fa ct , did n't }f r. Bilow 
abou t a year ago thi s tim e mP-et yon on the 
hrid gc, in K ovcmber and offer to let you put 
a fence on part of his p r operty and didn't 
you as the re sult of tha t discontin ue a suit 
then pending against him T'' (Transcript, 
page 89). 
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(18) Became nt tho close of the testimony the 
cour t refused, on the motion of defendant, to 
direct a verdict in fav or of the defendant on the 
following grounds : 

(a) The statute on which tlie pla inti ff ,·e-
Ues has no application to the period of pos-
sessio n claimed. 

( b) ~rhe1·e wa s no tes timony of adverse 
possess ion. 

(c) 11here was no test imony of possess ion . 

(<l) 'l'he re wa s no testimony tha ( pla intiff 
wai::; depr ived of poss ession. 

(e) Th ere was no tes tim ony th at defern.lan t 

]O 

was in possessio n of the premises claimed. 20 

(f) There was no tes ti mony of priv ity be-
hveen plaintiff nnd prior occupants of the 
premises claimed. 

(g') The premises claimed was an unculti -
vated tract and henee not within th e purview 
uf the statute . 

(h) No possessio n for the statutory per iod 
was shO\\•·n. 

( i) And for divers other r easons the r,onrt 
erred in denying sa id motion. 

( l9) Because the learned t rial. court denied t.he 
request of the defe ndant to charge th e jur y as 
requcs led iu the second request: 

"P la intiff in her complaint states that the 
thirty yea rs unLrolrnn advers e po s8ess ion 

30 

acc rued on or befor8 May 30, 1935. Since 40 

" 

!I 
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plaintiff 's te stimony adrn i is tha t she herself 
did not adversely possess the premises 
claimed for thirty yea r s prior to that date, 
she must, in order to maintain thi s action show 
that those befor e her and throug h ,vhom she 
claims possessed the pTemi.ses adversely and 

10 continu ously for a sufficient number of yearn 
t o make up the thi rty year period to May 30, 
1935. In addi tion to that she must show tha t 
those whose posses sion she relies on to make 
up the thirty yea r period, int ende d to acquire 
t itle by adverse possession and have passed 
on, one to the othe r and finally to her the 
rights which they were acqu ir ing i in other 
wor ds she mus t show privity between the 
several occupants of the preruiscF. claimed. Tf 

20 no privity is found to exist between the succes• 
sive occupants, an<l the last occupant bas not 
held adversely for the full sLututory period 
of thirty year s, the bar is not complete, as the 
lmv presumes that the land returns to the true 
owner at each change of possessio n, when 
there is no privit y betwe en the several 
occup ants .' ' 

(20) Because t.he learned t r ia l court denied the 
30 request of the defendant to charge the jury as 

requested in the thir d r equest: 

40 

"Yo u must also determine whethe r the 
prem iseR r.laimed are of the type specified in 
the statute on which thi s action is based. That 
statute expressly excepts uncultivated t racts. 
It is for you to determine whether the prem • 
ises in question are uucu1tivat ed . 1f you find 
as a fact that they are uncultivated then the 
plain tiff' s case fail s, and your verJict should 
be 'no t guilty' ." 
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(21) Because the learn ed trial court charged the 
j ury "and the south side of the r iver is the north-
erly boundary of the defendan t's land" (Tran-
script, page 93). 

(22) Because ilLe learne d trial court charged the 
ju ry "In other wor<ls the r iver is not included in 10 
their deed . ~A..nd you are not concerned with 
whether or not, by implication, the owncrnhip may 
go to the center line of that stream . But the dis-
pute here is with{ respect to a st rip of land along-
the river on the Bilow side of the river, between 
it and a fence that aJ.miiiedly was there for some 
time. And the plaintiff says that for over thirty 
years she was in possession of that disputed st r ip 
of l,rnd, tha t she occupied it adversely to the title 
owner and that occupan cy ha s been open, notori - 20 
ous, actua l, continued, visib]e, disti.nct and hostile 
to the title owner for all of tho se years" (Tran -
scri pt , pages 93 and 94). 

(23) Because the learned trial jud ge charged 
the jury '' She sayR hy one of her witnesses that 
that feucc was there over for ty -one years ngo and 
waR conti nuou sly there since, and how much 
l ong-er she doesn't know " ('rranscript, page 94) . 

(24) Because the lea rned trial court charged 
the j ury "And she says tha t tha t fen ce was main -
tained equally by 1·he two owners; that it was down 
at titu c8 because of the water conditi ons, fr eshets 
or ice in the r iver carry ing it down, but that it 
substa nti ally had been the re dur ing this period of 
yea rs under the conditions that she claims" 
(Transc ript, page 94). 

(25) Because tlJe lear ned tria l court charged 
th e jury "And she says that that situation ob-

30 

40 
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tained until ihe 15th o~ Jun e, 1935, at which time 
Mr. Bilow became the ownr.r of t.he farm across 
tho river, and he caused that fence to be remov ed, 
and tha t as the re sult thereof the cattle pastured 
on the O'Br ien farm wander ed out across the 
Tiver " (Transcript, page 94). 

(26) Recanse the learn ed tr ial court charged 
th e jury "S ince then there has been no fence 
there, I tak e it, and so she, Mrs . O'Brie n, comes 
here, through her witne sses, to ask th at she be 
awarded the possess ion in this sui t of tha t dis~ 
pu ted land, tha t :Mr. Bil ow now has possess ion of 
and claims as his, because her deed cover s i t; hi s 
deed going to that fence and not to the edge of 
the r iver, and she says she is entitl ed to it becaus e 

20 what had begun wrongfull y originally, has, Le-
cause of the laps e of years, rip ened in a right and 
that because she has Lad the possess ion of this 
property fo1· this period of years is now the 
owner of itn (Transcript, page 95). 

(27) Because the learned tria l court charged 
the jury "Now, of cour se, Mr. Mar cuR may have 
been there as a tenant and .Mr. Tiilow may st ill 
hav e had men the re doin g work" (Tra nscript , 

30 page 97). 

40 

(28) Tiecause the learned t ria l jud ge chargecl 
the j ury " But can thel'e be a ny qunRtion thnt thl..s 
is cult ivat ed land T It is a farm URP-<l fo r farming 
purposes; and ju st becau se a river flows thro ugh it 
Uoesu 't take it out of the class of cult ivated land 
and Ro T say to you as a matter of law that this 
is the kind of land that tl,e Statute contemplated. 
It is cultivated. laud" (Trnnscript, page 102). 
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(29) Because the learned trial court c.barged 
the jury "\Vlicrc proprietors of adjoining lantl, 
such as Uic O'B rien property and the Bi1ow prop-
erty or thci I' predecessors in title, as the caRc may 
be, agreed between themselves on the boundary 
line or the fence and <lid not put it exactly where 
the deeds call fo r it, they ar e holding it adversely, 10 
each agaim;t the other, ,\'1th respect to any lands 
that ar e enclosed in tha t fence or othcr,,rise. That 
is quite different from a license or permission to 
use land. Of course, if a person gives permi ssion 
to anotli~r to use, there would be no wrongful pos-
sci:;sion in that eveuL There would be no wTong -
ful taking in the first instance. I repeat, if they 
agreed to divirle the course of the borrler line 
between their land, tba i gives neither any pennis-
sion or use, but on the quest ion of the sig-nificall(.:e 20 
of tl)e fence if there was ever one there or whether 
it was \here and the fact that they divided the 
course hr-tween them does not defeat tl1e rmming 
of the Statute with which we are concerned" 
(Transcript, pag ·cs 102 and 103). 

(30) Because the learned \rial court refused at 
the request of the jury to have the stenographer 
read the testimuuy of the witness John Covert . 

(31) Because the learned trial court ins tructed 
Ute ju ry in answer to a question by juro r No. 3 "Is 
tlicre any d iag ram belonging to eith er party" and 
the statement mad e by a juror "Vle don' t uncler-
stand bow·mauy cha ins or links~" instructed the 
jury as follows : 

"The court: No, I <lon't either. B~t that 
isn't the poi11t. The point is with 1·espcct to 
the disputed property. I told you tliat in my 

30 

40 
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charge; that which lays betw een the fence and 
the rive r. You ar e not concerned whether 
four chains and sevent een links or seventeen 
chains and four links. It i s the dispui eJ 
property; no question about what it is. Yon 
don't. need to know the extent of the area of 

10 it . It won 't help you in your determinat ion of 
wha t they are ent itl ed to or not . It may be a 
squal'e mile or a square inch, it docs n 't make 
any differ ence in the p resent atio n of th e case 
whether it is a large area or a small area". 

20 

(32) Because th e ju dgment is contrary to law. 

(3:1) Because th e verdict is contrary to the 
weight of the eviden ce. 

(34) Because ilierc was no evid ence to suppor t 
the verdi ct of the ju ry . 

(35) Beca use the cour t had no ju risdietion over 
the case. 

"\fcDoNoUG H & McDONO UGH, 
Attorneys for defcn daut-ap JJellant. 

CHAR .LES A. RErn, ,Jn., 
30 Of Counsel. 

(Se rvice acknowledged.) 
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Notice of Argument. 

1'0 Herr & Heath, Esquires, Attorneys of Plain,.. 
tifl -Responde1il, Or To Whom It May Con-
cern: 

Sirs: 

Pleas~ take notice of argument of the appeal in 
this cause, before the ::Jew J erscy Court of Errors 
and Appeals, to be held at the State House Annex, 
in the City of Trenton, on the Third Tuesday of 
Odober next, at eleven o'clock in the forenoon, or 
as soon thereafter as the said court can attend to 
the same. 

Bat below: 

Yours respect.fully, 

J\foDoNOUGH & :MaDoNouan , 
Attorneys of Defendant -Appellant. 

On the Motions to Strike, Lawrence, C. 0. ,J. 
.At the trial, Porter, C. C. J. 

(Service acknowledged.) 
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Testimony. 

NEW JERSEY SUPRF.MF. UOUJ:\'1', 

So:r.rnRSET CouNJ'Y. 

CATIIEnINE O'BnrnN , 
1 0 Plai ntiff , 

20 

30 

40 

vs. 

L UDWIG BILOW , 

Defen dant. 

Action at Law. 

Somerville , N. J., October 26, 1D37. 
Before: 

HoN. NEWTO:N H. PuRTER, Judge, an d a jury. 

Appearances: 
H.1rnn & H EATH, 'F.sqs., for th e Pla intiff. 
MuDo~o u mr & McDONOUG H , F.sqs., by 

OrrAnLEs A. HEm, J It., Esq., for the 
Defendant. · 

A j ury being found satisfactory were duly 
sworn. 

Thereupon Mr. Heat h open ed to the jury in 
beha lf of the plaint iff. 

~L1hercupon Mr. Reid opened to the jury in 
behalf of the defendant. 

CrrAnLES AGANS, sworn on beha lf of t.he plaintiiI, 
test ified as follows: · 

Direct examination by 1l1r. Herr: 

Q. Mr. Ag ans, where do you reside1 A. Now! 
Q. Yes . A. N eshanic. 
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Charles Aga:ris, for Plaintiff-Direct. 

Q. And ·where did you reside in :1.897! A. I was 
on the Towns h ip farm. 

Q. And ·where was the Township farm located 
at that time! A. Alongside of Mr. Covert 's farm. 

Q. On the down stream side of the farm 1 A. 
Yes. 

Q. And did it immediately join the farm of Mr. 
Covert Y A. Yes . 

Q. And when you speak of :Jtr. Covert 1s farm, 
you mean the farm now owned by the defe ndant 
in this case? A. Yes. 

Q. Was there a fence be hvecn the Cover t farm 
running approximately pa r alle l with the rived 
A. Yes, on the south side. 

Q. And ,vhcre did that fence run from and to? 
A. It adjoi n ed lhe lin e of the rrownship farm and 
ran up the river. 

Q . .And did it run up the river toward the road? 
A. Yes, toward the br idge. 

The Court: What is the name of \hat 
river f 

The \IVitnoss: One iR the Raritan and the 
other what empties in tho Rar itan is the 
Ncs ha11i.c. 

10 

20 

Q. vVhat did the fence do when it r eached the 30 
Neshanic Rived A. Stoppe d there as far as I 
know ; didn't cross the N eshan ie. , 

Q. Tt stopped a\ the entrance to the Neshanic 
River? A. Yes. 

Q. Now, h ow did it ru11 along the Rarita n 
Rived A. Ran along into the bank on tho graile. 

Q. Ahon t how many feet from it1 A. I would 
not say. I seen tho fence v,,·as there and tha t 's all 
there was to it for rne. 

Q. "\Vhen diU you fin:it see the fence ,,,as there1 40 
A. I first saw it work ing on the Township farm. 

Q. And what year was that! A. 1897, 
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Charles Agans, for Plaintiff-Direct. 

Q. And bow long did you continue there7 A. 
Twelve years. 

Q. So you were there from 1897 up to 1909. 
Now, did you have occasion io go hy on the road~ 
way adjacen t ! A. Oh yes, qu ite often. I had to 
water my cows down there at the river the first 

10 year I was there. I could see the fence. 
Q. I am speaking now of the time su·bscqucnt to 

your removal from the '11ownship farm. Did you 
go back to that vicini ty again1 A. Yes, on the 
farm right below it; on Judge Schenck's farm. 

Q. How long were you there ? A. One year. 
Q. That was during t.he yea r 1910 ! A. Yes. 
Q. And what did yon not ice about the fence 

during that year? A. We mowed the meadow 
what adjoined up th ere that fall. 'l'hc fence was 

20 there then. 
Q. The same as it was when you were them in 

18971 A. Yes; after that I don't k11ow. 
Q. I show you a picture marked P-1 for iden-

tification and a sk you io look at it. Do you recog-
nize the fence as there in ihc pictul'e f A. Y cs. 

Q. And is that the fence you have been describ-
ing to the jury? A. As far as I know, same fence, 
to the best of my knowledge. 

Q. And the body of water that shows in the left 
30 center of the picture, what's the name of that 

river t The main body of water? A. That's the 
Raritan River. 

40 

Q. And what's the other stream shown entering 
it! A. K eshanic. 

Q. And the road is; or would be at the bottom of 
the picture if it were shown; is tha t correct? A. 
Yes, sir. 

The Court: Which river is that! (Indi-
cating.) 



39 

Charles AgG/fls, for Pla·irdiff-Direet. 

The Witness: That 's the N eshanic and 
that's the Raritan. (Indicating.) 

1\f r. Herr: I offer the picture . 
The Court: Let it be received. 

(Marked as l,Jxhibit P -1.) 

Q. K o-i.v, during these years, :Mr. Agans, whose 
cattle occupied the space between the fence and 
the river, the Raritan Rived A. O 'Drien's, ,vhen 
I was there . 

Q. And who had the O 'Brien farm tha t time f 
.1:.\. \Vhy, his fa ther when I lived there. 

Q. "\Vhen you first moved there and prior to 
that , was \Villiamson on the farm 9 A. He was 
there, but I don't remember. 

Q. But v.rhoever had it, their cattle ,vas up be-
hvee n the fence and the river'] A . I i:mppose, yes. 

Q. Did you have a talk with the then o,vne1· of 
the farm on the fence side of the river? A. With 
Mr. Covert! 

Q. Y cs. A. I did. 
Q. And did you talk with him about the fence! 

A. I asked him what it. ,vas there for. 

Mr. Reid: I object. 
The Court : That is Mr . Covert! 

10 

20 

Mr. Herr: He is a pre<leeessor in title of 30 
the defendant. 

Mr. Reid: There is no testimony that the 
defendant was pr esent. 

The Court: Objed ion sustained. 
J\{r. Herr: This is a case ,vhere title of 

real estate is involved in which the Teal 
record of demands made by predecessor in 
title comes into play. I am no-w asking this 
witness for a conversation beh\;ecn hi~ and 
the predecessor in title of the defendant. 40 
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Cha·rles Ag ans, for Plaintiff-Direct. 

The Court: Have you any ruling on that 
point¥ Can you give me any caseT I don't 
know that the ruling is any different in a 
case involvin g tit1e to prop erty than it ls in 
any other. 

Cl1hcrcupon variou s cases were handed 
to the Court.) 

The Court: IT ave you seen thi s case? 
~fr. Reid: I assume that is a case cover-

ing the rule of pos scfision. 
The Court: Thi s is a case Justice DcPue, 

a similar case, where be ruled as I have 
ju st ru led, and ,Justice De Pue point s out 
that it is erron eous. Th at is good enough 
law for me. 

20 Afr. Reid: I think, if you,• Honor please, 
we are losing sig'ht of the fact th.is j~ not a 
boundary dispute. 

'l'he Court: That isn't a boundary dis-
pute either, I don't think. Let me point out 
the paragra ph that is app licable to thi s situ-
ation. It seems to me this is directly in 
point and it seems to rela x the rulo . 

Mr. Reid: Th e fa cts in this case, if your 
Honor plea se, would indfoate that th e metes 

30 and bounds contained in the deed were vaii-
able, subject to such interp reta tion that 
parole evidence as to where they were wouJd 
l)c admissible. 

The Court: I am familiar wit h the ex-
ception to your rule. I understand you can 
go back to show declaration about a line, 
where a monument was or a lin e. This ,vas 
not based on wlicr e 11 line ran . Thi s was a 
case based on adv erse pussei:;sion. I sup-

40 pose ,vhat he is seeking to show is a state-
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Clwrles .Agams, for Plaintiff - Direct. 

ment made by 1fr: Covert; for that reason I 
don ' t think it app lies. I wi.11 allo,v it and 
that case is authority for it as I read it. 

:Mr. 1-foid: Ji]xception. 
The Cour t: You may now ask it, :Mr. 

Herr. 

Q. You had a conversation ,vith Mr. Covert 
abou t the fence! A. Yes, I spoke to him about it. 

Q. And what did Mr. Covert say to you 1 

Mr. Heid: Object again unless the date 
can be :fixed. 

Mr. Herr: Yes, I will be very happy to 
do that. 

Q. \1-'ilat date was it, approximately, as near 

10 

as you can remember , .Mr. Agans1 A. VVell, it was 20 
the first year I was there . 

rrhc Uonr t : VVhcrc, Judge Schenck's or 
the To,vnsh ip farm. 

rrhe \Vitness : Tmvnship farm. 

Q. That would be 18971 

Mr. Reid: Is Mr. Covert no,v alive1 
The "\Vitncss: l don't think he is. 
Mr. Reid: T object to it again on the 30 

ground he is not m,""ailab le to r efute any 
testimony. It 's objectionable ~s a conver-
sation v,,ith a deceased person. 

The Court: I will allow it . 
Mr. Reid: .HJxecption. 
The Court : "\\71rnt was the conversation ? 
The Witness: ViThat I asked him 1 
The Court: Yes. 
r_rhc .\Vitncss: I asked him, how come he 

had that fence there. He said it ,vas on ac- 40 



20 

30 

40 

42 

Charles .Agans, for Plaintiff-Cross. 

count of keeping his neighbors' cows from 
coming up on the field, meadow. I said, you 
arc heading yours off getti ng water 1 No, 
he said , they go up in there in the Neshanic 
R.iver and drink. rrhat's all I ]mow about 
the fence . 

Q. \Vlrnt time did yo u move on the r11ownship 
farm ; what month of the year! A. The first day 
of Ap ril. I had moved in :March on account of 
the other man went away five da ys before the 
first. 

Q. And the fence shown in the pict ur e was 
there on \he first da y of April in 1897 and to your 
kl10wledgc for twelve yea rs 1 A. Yes. 

~fr . Herr: That 's a11. 

Cross examina t-ion by NI r. R eid: 

Q. Mr. Ag an s, you testified on direct examina-
t ion that John O'Brien's father was owner of th e 
farm on the other side when you first went there ? 
A. Yes, sir . 

Q. You are sur e about that, a re you 7 A. Yes, 
sir, he wasn't married then when I first went ther e. 

Q. ·when you fir st moved the re in 1897 ! A. 
Yes. 

Q. You are just as sure of that as you are of 
the rest of your testimony t 

}fr . Herr: I object to that. 
The Court: I will allow it. 

Q. Are you just as sure about that fact as you 
are of all the rema inder of your testimonyT A. 
Yes, sir . 

lvlr. Reid : No further quest ions. 

(Witness excused.) 
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John O'Brien, _for PlaintifJ- Dfrect. 

JOHN O'BHIE:Y, sworn on behalf of the plaintiff, 
testifies as follows: 

Direct examination by Mr. Herr: 
Q. Mr. 0 'Brien, you are the son of the plain-

tiff: in this action T A. I am. 
Q. 1'nere do you live! A. ~eshanic Station. 
Q. Arc you acquainted with the location of this 

property that's in dispute t A. Yes, sir. 
Q. 1iVhat direction does the Raritan River flow 

at that point¥ A. From west to east. 
Q. East and west! A. East and west. 
Q. Which side of the river is your mot her's 

property on I A. On the north side. 
Q. On which side is the defendant's! A. On 

the south side. 

The Court: Of the road! 
The Vritness: Yes. 

Q. Your mother's property is on what side! 
A. North side. 

Q. Does your property touch the N eshanic 
River other than at a point where tbis pro perty 
is in dispute! A. No. 

Q. And how about the defendant's property ! 
A. It's on the other side of the river. 

10 

20 

Q. Does it run for some distance along his prop - 30 
erty 1 A. The rived 

Q. Yes, the Neshanic River? A .. Yes, runs all 
the way along. 

Q. When did your mother acquire this prop-
erty! A. In 1907. 

Q. Was the fence there when she purchased it! 
A. Yes. 

Q. And who did sbe purchase it from! A. 
From George Brokaw . 

Q. Was your father living at that time! A. 40 
Yes. 
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J ohn. O'Br ien, for Plaintiff-D-irect. 

Q. He ha s since died ! A. Y cs. 
Q. And which George Brok aw did she purcbnse 

the property from 1 A. George G. Bro kaw of 
Nesban ic. 

Q. Were you with your parents at the time of 
th e purchasei A. I was at the lawyer's office 

10 when it wa s settled, yes. When be first made the 
down pay ment, I wasn't. 

20 

Q. ,vhen did you fir st see the fence in question! 
A. Why, I imagine about October 1st of 1907. 

Q. And to your knowledge, how long did that 
fence contin ue in that particular location 7 

Mr. Reid: I object. 
The Cour t : On what ground 1 
Mr. R eid: I don't thi nk that question is 

explicit . Do you mean subsequent to Octo-
ber 1st! 

!fr. Herr: I withdraw the question . 

Q. I show you a p ictur e marked P- 1 and ask 
you to examine it and tell me wh ether or not you 
were fam.iUar with the fence shown in that pic-
turc T A. I am. 

Q. And was that fence there at the time your 
folks moved on th e far m ~ A. Yes, sir. 

Q . .And has it been th ere ever since? A. Y cs, 
30 sir . 

Q. Did you have any troubl e about the fence 
from the time you moved there in 1907 to date ! 
A. No, sir , not until it was taken down. 

Q. And when was it tak en dow11 t A. June 15, 
1935, I think. 

Q. And ,vho was the owner of the property on 
the souther ly side of the str eam at that t ime! A. 
I unders tand Mr. llilow. 

Q. Now, as the result of the fence being taken 
40 down, what occurred? A. You mean, how did I 

find out it was down ! 
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John O'Brien, for Plaintiff-Direct, 

Q. Yes. A. \'Vhy, Mr. Bergen called me up and 
told me my cows were up there, so I got one of 
tho boys and we ,vent on up and found out the 
co,vs were there . I couldn 't unders tand how the 
cows got there. So I said, I suppose there is one 
of the wires broke. 

The Court: Who do you mean, up there? 
The ,,iitnc8s: At Mr. Bergen's place . 

Q. Where is the Bergen place in connection 
with the defendant's farm! A. That's the nex t 
farm to Mr. Bilow's farm now. 

Q. Next farm south! A. Yes, on the south. 
\Vell , we got the cows together and we drove them 
down the road and I went ahead and got over the 
river and opened the bars and as I opened the 
bars T seen two men on th e other side of the river 
taking the wire fence down. So I drove the cows 
in a nU. I turned the car around and went back over 
the bridge and took my shoes and stockings off 
and went over the river. 

Q. Over v,rbich river? A. Over the Ncshanic 
River. 

Q. That put you on whose farm l A. Mr. 
Bilow's. 

Q. That's the defendant! A. Yes. I walked up 

10 

20 

to him an<l said you are taking our fence down. 30 
\Vhat are you taking my fence down fod 

Mr. Reid: I object. 
rrhe Court: I wi11 allow it. 
Mr. Reid: Exception. 
The Court: Go ahead. 
Mr. Reid: Object again unless , it ls 

shown who the conversation was vrith. 
The Court: Two men who were working 

there taking the fence down. 4.0 
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J ohn O'B-r·ien, for Plaintiff - Direct. 

Mr. Reid: Who are they! 
The Court: I don't know, you may cross 

examine him at the propel' time. Maybe 
you will find out and maybe you won't, I 
don't know. 

10 A. (Continued) So they said, our boss told us to 
take the fence down. He doesn't want it here. He 
wants to make a park. I said, that's my piece of 
wir e. He said , you get the hell off of the place or 
ther e will be trouble. One had an axe in bis hand 
anrl the other had a bar, so rat her than have 
trouble I walked off the pla ce and came down and 
saw Mr . Heath. 
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Q. Now, who had been main tai ning that fence? 
A. Well, for th e last six-five or six years back 
I put the whole fence up because he had no cows 
there a t all. 

Q. 'l1her e were no cows of the defendant's¥ A. 
No, not on the Covert side and J put the whole 
fence up all ihc way from the N eshan ic Broo k or 
River, all ihe way <low11 to the poor house. 

Q. '!.'hat wonld have been from the years 1929 
to 19351 A. Yes. He only put half of it up until 
six yea r s before. 

Q. From the time you moved to the farm in 
1907 and 1929, who put up the fence! A. Be-
tween the two of us. Both of us put the fence up . 

Q. That is the man that tllen owned the defend-
ant's far m l A. And myself. 

Q. An d you people put up half and half! A. 
Yes . 

Q. And that is the cust om among fa rmers to 
mainta in fences half an<l ha lf! 

}fr. Heid: I object. 
The Court: Strike it out. 



47 

John O'Brie n, for Plaintiff-Dfrcct. 

Q. Do you lrnow the custom among farmers 
about maintaining fences T 

1fr. Reid: I object. 
The Court: Sustain ed, I don't think we 

are concerned with the custom. You mean 
it was siX years ago from no,v that you put 
it all up ? 

The Witness: No, six years from the 
time this man took the fence down. Differ-
ent ones have had it, they didn't have any 
cows there and I put the whole fence up. 

Q. But you did from the period of 1907 to 1929 
maintain half of the fen ce? A. Yes. 

Q. Ko,v, for what pur pose was the land adja-
cent to the fence; from the fence to northerly 
used ! 

Mr. Reid: I object to that. This , of 
course , mu st be confined to the description 
contained in the complaint which runs bc-
hfecn to th e two banks. N O-\v, if the fence 
has been put i11 above the bank, we are not 
concerned and that last is not an issue. r.rhc 
description lead s along ihe bank. 

lvfr. Herr: No , we don't go above the 
bank. "\Ve j ust embrace th e bank. 

Jvf r. Reid: I believe the , question was 
dealing with the Jand between the fence and 
the Lank. 

1'[r. H er r: Yes, ther e is a bank tha t ru ns 
from the fence down to the bank. 

'11he Court: I will allow it. 
J\fr. Reid: 1£xception . 
Mr. H err : Head the question. 

A. For cows, pasture. 
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Q. And on the northerl y side of the river was 
there a pasturel A. Yes. 

Q. And how big a pasture ! A. It was eighteen 
acres. 

Q. From the period when your parents took 
possession of the farm up to 1935 what was that 

10 pasture used for to your know ledge! A. l~or pas -
ture of cows. 
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Q. And kept in condit ion for thai purpose! 

Mr. Reid: I object to that as immater ial. 
That doesn't involve the line in dispute. 

The Court: I think it docs. 'J'ha t is what 
they are talking about. 

Mr. Reid: They are talk ing abo ut the 
meadow on the north side of the river. 

The Court: It only shows the reason for 
it. I think there is no objection to that. 

Mr . Iwid : Exception. 

A. The woods were cut. 

The Court : "What's the answer? 
The Witness: I gave my answer. 
The Court: You shook your head. 

Q. You cut the wood! A. Yes. 
Q. And during the period for grazing this par-

ticular bank and the adjacent pasture were used 
generally by your cows T A. Yes, and boaJ.·ders. 
We took in boarders too. 

Q. You sometimes put boarder cows in there ! 
A. Yes . 

Q. For that purpose you used the entire 
meadow, including the port ion enclosed in this 
fence 1 A . Yes . 

Q. And tha t 's the portion described in the com-
plaint in this ease l A. Yes. 

i\fr. Herr: Take the witness. 



John O'Brien, _for PlainhfJ--Cross-Re-direct. 

Cross examination by 1l1 r. Reid: 
Q. In your conversa tion ·with these two men 

you mentioned, Mr. O'Br ien, as I understand it, 
you told them they were your posts and wire 1 A. 
Yes. 

Q. And you had put them up there! A. Yes. 
Q. And then you testified on direct examination 

pr ior to that, that tha t fence contained in that pic -
tur e marked Exh ibit P-1 was there from the t ime 
you went on the prop erty and continually until 
Bilow took it down? A. That 's impossible be-
cam:ic the posts rot and the wires break. The trees 
are up ther e with wires in them also. 

Q. The .fence was not up there at all times 7 A. 
o, because }fr. Covert 's end ,vas down more tha n 

my end. He was on the lower c-md of it. 
Q. ~A. . .nd when you re ceived thjs complaint from 

Mr. Bergen, you testified you had a conversation 
with Mr. Bergen T A. I did . 

Q. And didn't you, in answer to his demand to 
keep your cows home say, that's Bilow'R fence 
and it 's his duty to maintain it 1 A. Say that 
agai n ~ 

Q. Did n't you answer the Be rge n demand tha t 
you keep your cows home say to Bergen that that 
fen ce belonged to the man on the oth er sid e of 
the river and it 's hi s duty to keep it up1 A. No, 
sir. 

Q. You deny ill A. Yes. 

Mr. Reid: That's all. 

Re-dfrect examination by il1r. Herr: 
Q. Mr . Reid asked you about the same fence be-

ing th ere continuously. A. Yes. 
Q. Naturally you had to renew i t! A. Yes. 

10 
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John O'Brien , for Plaintiff- R e-cross. 

Mr. Reid : I object as leailing. 
The Court: Objection susta ined. 

Q. But was the line of the fence theTe continu-
ously l A. Yes. 

1fr. Reid: Objected to as leading. 
10 'l'hc Court: He has alr eady said that, as 

20 
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I understand it, in his direct examinat ion. 
Mr. Herr : That 's all. 

Re-cross examina tion by il:lr. R eid: 
Q. As a matter of fact, that fence was down 

at times 1 A . That end to ward Mr. Covert's, yes, 
because tha t river overflowed. 

Q. But the other end always kept up! A. 
Never went out the upper end and there's tree s 
along there th at were tacked to the wire, ::\fr. 
Covert didn't have trees and the wires stayed 
there. 

Q. That picture you hav e her e shows a stake 
fence, doesn't it ? A. Yes, just a stake fence . 

Q. Now, you are tell ing me about a wire fence 
on trees ! A . That's Mr. Covert's end of it; here 
ar e the trCes down here. (Indicating.) 

Q. ·wh en you say that's hi s end of i t; do you 
mean bis fenceT A. Re alwa ys put tha t in here. 
(Indicating .) 

Q. He put it up! A. Yes, unti l he got off the 
plac e and after he got oJI the place I had to put 
th e whole fence up for over five or six years. 

Q. But previous to that you put that fence up ! 
A. No, he put one end of it up and 1 put the 
other end of it up. 

Q. But you ne ver at any time continuously for 
thirty years maintained the entire fence, did you T 
A. Yes, about five or six years. 
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John O'Brien, for Plaintiff-Re-direct. 
George G. Brokaw, for Plaintiff-Direct. 

Q. For five or six ycars1 A. Yes. 
Q. But not for thirty! A. Not for thirty, no. 

Mr. Reid : That's all. 

Further re-dfrect examination by Mr. Herr: 
Q. \.Vho was on the poor farm when you moved 

there T A. Mr. Agans. 
Q. And how long did he continue on the poor 

farm? A. I think he ,vas there three years, if I 
am not mistaken . 

.Mr. Herr: That's all. 

(Witness excused.) 

GEORGE G. Bnor{Aw, sworn on behalf of the plain-
tiff, testifies as follows: 

Direct exa·rnina.ti.on by }J,fr. Her r: 
Q. Mr. Brokaw, where do you reside ? A. 

Nesh anic Sta t ion. 
Q. Are you acquainted with the property here 

in di sputel A. I was thirty years ago; I <lon't 

10 

20 

remember much about it. 30 
Q. Did you own the so-called O'Brien farm 

thirty years ago.? A. I owned all that land up 
the river, all the way from the mill. 

Q. At the time you owned the O'Brien farm, 
you owned the farm to the south I A. To the 
south? 

Q. Y cs. A. Why, the poor house farm was over 
the.re and Covert's and Berg ·en's, I think. Bergen 
didn't live· there that time. }Jone-of them did as 
far as that goes. 40 
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George G. Brok aw, for Plai,,tiff-Dircct. 

Q. Did the Covert farm lmrncrliatcly join your 
farm T A. Well, the river was between it. 

Q. And where did the fence run! 

llir. Reid: I abject ta that unless he spec-
ifies as to what fence. 

10 A. I can't tell. 

20 

30 

40 

The Court: He says he mm 't tell. 
1\fr. Reid: Withdraw my objection. 
The Witnes s : I never had any bother 

there with any fence. I pastured cattle 
there. 

Q. Do yon remember where the fence was 1 .A.. 
I remember a fence was there. Stakes with a 
couple barbed-wire but I can't tell where it 
started or where it stopped. 

Q. Sec if that can refresh your memory . Ta ke 
a look at P-1, please~ A. Yes, thai fence shows 
there. 

Q. ~ow, is that the way the fe11ce was! A. I 
won't say; I don't know ; but a fence was there. 
I don't see why they would change it. 

Mr. Reid: I move the last part be 
stricken out. 

The Court: Strike it out. 

Q. Whe re did you get the farm, 1\fr. n rokaw! 
A. I bought it of a lady down in South Jersey, 
I think by the name of Suydam . She was mort-
gagee, I think twenty-eight hundTed dollars, if 
I am right. 

Q. Now, did you buy it fr~ru her or did you buy 
it from your father1 A. Oh, no, my father and 
I bought it together. 

Q. And how long did you ha Ye it! A. To-
gether? 
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George G. Brokaw, for Plaintiff-Direct. 

Q. Y cs. A. Up till he got sick of it; I forget 
ho,v long it was now; a year or hrn; eighteen 
months. 

Q. Now, did you have your attention called to 
this line fence back in 1935? Did you have your 
mind called to that fence back in 1935 ! A. What 
do you mean? 10 

Q. I mean, were you ta lked to at that time about 
this particular fence? A. By who ? 

Q. VVell, by anyone ? A. I can't say. 
Q. You know your signature when you see it, 

would you, Mr. Brokaw1 A. Yes. 

Mr . Reid: I object to any intent of im-
peaching this witness. 

The Court: He isn't impeaching him yet. 

A. Yes, that's my signature, sure. 20 
Q. You were asked about the property in '35, 

weren't you? A. I don't remember; I don't 
know. 

Q. VVhat is your knowledge of that fence from 
the time you owned the farm, Mr. Urokmv , up to 
1935! 

1vf r. Reid: I object, if your Honor please; 
he already testified as to his knowledge. 

The Coul't: I will allow it. 

A. The fence over the river we1;e two barbed wires. 
A stake fence, as I remember it; that 's thirty 
years ago. 

Q. VVell, just refresh your memory, 1fr. 
Brokaw, by reading the last part of that; the last 
paragraph¥ 

Mr. Reid: May I see that! 
The Court: Yes, just & minute, Mr. 

Brokaw. Lei Counsel see it. 
(1fr. Reid reads the docnment.) 

30 

40 



10 

20 

30 

54. 

George G. Brokaw, for Plaintiff-Direct. 

Mr. R.eid : May I have your Honor's in-
dulg·ence for a couple of minutes~ 

The Court: Yes. 
Mr. Reid: I obje el to nny refer ence to 

it on th e grou nd hi s tc Rtimony at this point 
1is that he does11 't rem emb'er signin g .i.'t. 
And on th e furth er grou nd ihat it is an 
attem pt to imp each th e pla intiff 's witness. 

The Court : l thin k not. Thi s is an at-
tempt to refre sh the witness ' mind about an 
affidavit he made. 

Mr. Herr: That is correct . 
Mr. Reid: TTe testified he doesn't remem-

ber maki ng the affidavit. 
The CouTt : He may chang e hi s mind 

when he has Tead it. 
:Mr. Re id: I ass ume he is now going to 

read it to himself. 
The Court: Of course. Don't read it out 

loud. Read it and sec whether that re -
freshes yo ur reco llection about having 
made that affidavit and th e conte nts of it, 
having in mind th e paragraph Counsel 
poin ted out to you. 

Tho Witness: That' s paragraph number 
four! 

The Court : I don' t know. I neve r saw 
it. 

:Mr. He rr: Tha t's correct, Mr. Brokaw. 

A. Well , I couldn' t have read that over very good. 
I have no recollection of tha t . I have got to iell 
the t ruth about it ; I have no r ecollection of it . 

The Court: That doesn't r efre sh your 
recollect ion, is tha t it Y 

The \i\T-itness : Mr. O'Br.ien may have sub-
40 mitted to me--
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George G. BrokauJ, for Plaintiff-Cross. 

<l Read the rest of it; read the full page l A . 
No, I don't remember. 

The Court: All right. 
lYir. I-Ier-r: Take the witness. 

Cross examination by J1r. Reid: 
Q. Mr. Brokaw, you testified you were owner 

jusL prior to O'Brien of the present O'Brien 
far m? A. Yes. 

Q. Did you ever make any claim of any land 
beyond the north bank of the river! A. No, I 
never did. 
· Q. You never made any claim of the premises 

now in dispute lying between the banks f A. 
Never did. 

Q. And you didn't intend to convey or pass on 
to O'Brien any land lying out there, did you'1 A. 
What's that? 

Q. You didn't intend to convey or pass on to 
O'Br ien the property over to the south bank? 

Mr. Hen: That's objected to. 
The Court: Sustained. 

10 

20 

Q. VVasn't there , Mr. Brokaw, a conveyance 
from your father to you? A. I think so. ·v,.,re 
owned it together and I th ink you will see it shows 30 
on record. 

Q. So there was a deed from your father and 
mother to you? A. I think there was. 

Q. 1Nere you on the farm ,vhen your father 
was ther e; both there at the same time? A. No, 
we didn't live continually there. ~'c lived on up 
the road a couple of miles. 

Q. Did your fa ther ever make any clilim to the 
Jand lying on the north bank 1 

40 
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I[ar old O'Brien, for Plai ntilf-Direct . 

Mr. Herr: I object . 
The Court: Objection sustained . 
Mr. Reid: E xception . That 's all. 
(Witness excused.) 

HAROLD O'BRIEN, sworn on behalf of the plain-
tiff, test ifies as follow s : 

Dfr ect exam ,i1wt-ion by J1r . H err: 

Q. Mr. O'Brien , you a.re the grandso n of the 
plain tiff ? A. I am his son. 

The Court: The plaint iff is Catherine 
O'Brien ; is that your grandmother T 

20 The Wit ness : Right . 

30 

40 

Q. Do you live on this farm! A. I do. 
Q. An d have lived on it how long ! A. Twenty -

five years. 
Q. Docs your father operat e it 1 A. He has. 
Q. How old are you! A. Twcniy -five. 

The Court: You '"·ere born there, were 
you? 

The Witnes s : Right . 

Q. How far back do you remembel' this parti cu-
lar fence! 

Mr. Reid: I object to tha t; he ha sn't yet 
testified J,e remembers i t, as a matte1· of 
fact. Leadin g que stion . 

The Cour t : All rig·l1t; I will allow it. 
(To the witne ss) : Do you remember the 
fene<el 

The Witness: Yes, I do. 



57 

Harold O'Brien, for Plainti ff-Dir ect. 

The Court: And for how long can you 
recall itJ For how many years~ 

The Witness: Oh, as long as I rememb er 
back I can remember there alway s being a 
fence there. 

Q. How many years would that be ! A. About 
seventeen years . 

Q. And yon as a boy, I suppose, had the duty 
of driving catt le down there and routin g them out 
again't A. That's righ t. 

Q. And the land adja cent to the fence and fr om 
the fence northe rly over across the river was mrnd 
for what purpose? A. For pasturing cows. 

Q. Now, when was the fence tak en do,vn T A. 
J nne 15, 1935. 

Q. Do you know who took it down ! A. Well, 
I seen i\vO men. :M:y Dad wen t over there; that' s 
the time I was over here when I brought the cows 
back to om property. 

Q. And ha s the fence been up from Jun e, 1935 
to the present t ime9 A. No, it hasn't . 

Q. And have you been depriv ed of (he use of 
the river Lhere for your cattle? A. Yes. 

Q. "\Vbnt provision did you make to take care 
of ,vatering cattle1 A. We had to build our own 
fence on our side of the river. 

Q. Au el then approximately how much time did 
yo u spend in that ! A. Well, it took a\ least a 
couple of days . 

Q. And two or three wire fen ce1 A. Two in one 
place and th ree in ano ther. 

Q. And it is strung to trees or to posts 1 A. 
Both. 

Q. And about how man y post s? A. Iii th e 
longest stretch there was about ten posts and th e 
shor test one five or six. 

10 
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Harold O'Brien, for Plavntiff-Direct. 

Q. Now, did you purchase these posts or cut 
them on the farm? .A. VY ell, w~ purcha8ed some 
and cut some on the farm . 

Q. And do you know the value of those that 
you purchase d 1 A. No, I don't. 

Q. Do you know the value of those you cut on 
10 the farm~ A. No, I don't. 

20 

30 

Q. What was the reasonab le value of the labor 
in the erecting the fence, if you knowi 

Mr . Reid: I object. 
r_rhe Court: If he knows, I will allow him 

to answer . 
Mr . Reid: Exception. 

A . I was working for my Dad in the pr inting shop 
and I was gett ing thirty dollars a week, so what -
ever my time was wor th ; ought to pay a dollar 
an hour at least anyway . 

)..fr. Reid: I move, if your Hono r please, 
that be st ricken. I don't suppose there's 
any duty to hire a printe r. 

Mr. Herr : A son. 
The Court: Strike it out. 

Q. What ,vas wages in that vicin ity for farm 
lrnnds per clayt A. ~rhree and a half a day. 

Q. And you were two days l A. Yes. 
Q. One man or two 1 A. Two. 

Mr. Herr: That's al l. 
The Cour t : You mean it took two men, 

two days! 
~Phc Witness : I had my brother with me 

and he is a man. 
The Court: You nnd your brother are 

two men t 
40 Th e Wit ness : Right. 
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Harold O'Brien, for Plaintiff-Gross. 

The CourL And it took you two days I 
'l'he Witness : Practically two days. 
The Court: Cross examine. 

Cross exa1ninnl-ion by .1.lfr. Reid: 

Q. I shO\V yo u a picture, Harold, is that your 
fathe r's farm over here or your mother's farm T 10 
A. Riglit . 

Q. It is looking from the bridge up the rived 
A. Yes. 

Q. And this fence tliat you cross is a couple 
of wires strung along here¥ A. rrhat's right. 

Q. There's a stake stuck in the bankl A. Yes. 
Q. And another stake stuck here1 (Ind icati ng.) 

A. Yes. 
Q. Stakes and trees! A. Yes. 
Q. How long does that go beyond here! (In- 20 

dicating.) A. Goes down as far as that tree. 
Q. '!'hat's one stretch of it ; that's about half 

the length of your property; less than half the 
length of your property ! A. Yes. 

(l And with the exception of these stakes stuck 
in the bank here they are ordinary wooden stakes T 
A. Some are wooden, yes. 

Q. And with the exceptio n of these two stakes 
all that fence is a couple of strands of wire tacked 
to trees! A. In that one place where I showed 30 
you, two wires there. 

Q. And a couple of stakes1 A . There's more 
than a couple of stakes. When this picture was 
taken, if I can recall it, it was when low water, 
just before this hard freshet had take n some of the 
stakes oui, as you can sec. 

Q. ·when did you build this fence! A. ,Right 
after this fence was taken down to :1-Ir. Bilow's 
property. 

Q. And you have maintained it ever since I A. 40 
Yes. 
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Harold O'Brien, for Plaintiff-Cross. 

Q. VVas after this picture was taken in October, 
1935! A. It should show the fence . 

Q. Is that correct1 A. ~L1hc freshet washed the 
posts out and fence. l put that fence up three 
times. 

The Court: If the photograph is correct 
10 it portrayed it at the t ime. 

20 

The \Vitn ess : I don't know \vhat time it 
was ta ken. 

The Court: Jf that phoiogrnph was taken 
in October jt would be ihc correct represen-
tat ion of ,vbat it showed that time1 

The Witness: Not neccf-lsarily. 
The Court: Why ! 
The VVitness: There had been a freshet 

there, as I can see. 

Q. Let me make that clear to you . October a 
year ago; just about a year this time. 

The Court: That would be 1936. 

Q. 1936; supposing that picture : wore 1:nken at 
that time, \vould that be a correct picture 1 A. 
Yes, ii would. 

Q. Well, do you see any fonce there! Can you 
sec a fence1 A. r1rhcr c's a few stakes there I 

30 can see and I can see the wir e. l can't see any 
stakes; I thought it was a stake there; the r e's no 
stakes there. 

40 

Q. The way you see the wire there is the way 
yo u built the fenceT A. It's the way it was left 
from the water. 

Q. So it's jm;t a matter of a couple of wires 
stru ng between trees f A. No, as T to1d you, there 
were stakes in there righ t in the midU.lc of the 
!5trcam and high water seemed to cut the wiLe. 
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Harold O'Brien, for Plaintiff-Re-direct . 

Q. But the fence was never at any time in the 
mid<lle of the stream ! A. It 's in the middle but 
not the deepest part. 

Q. Didn't you just tell me you stuck tbe stakes 
in the bank j A. No, I couldn 't stick the stakes 
in that bank. 

Q. Where did you put them ! A. Right below 10 
the bank in the water. That's the reason it took 
us so long to get stakes in there. You practically 
need a pile drivei· to drive them in. You can't 
put a fence on the side of a bank. 

Q. And how long did you say that took you! 
. A. Two days. 

Mr. Reid: Mark that for identification. 

(Marked D-1 for identification.) 

Mr. Reid: That's all. 

Re-direct cxaniination by Jlfr. Herr: 
Q. )fow, at this point in the river when you have 

a freshet what's the form and the speed of the 
river ? A. It heads its course and speeds right 
where that fence is. Neshanic Brook comes right 
do,vn in tlwre. It immediately cuts the bank away 
every time we have it. 

20 

The Court: That's the Raritan there! 30 
(Indicating.) 

The \'Vitness: This is the Raritan River 
and the Neshanic shows right in that bank. 

The Court: ArC you sure that was the 
Raritan? 

rrhc '' 7itness: Right. 
The Court: I thought it was South 

Branch. 
The \Vitn ess: That's right. 
The Court: Which is it! 40 
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Harold O'Brien, for Plaintiff - Re -cross. 
Charles W illirvmson, for Plaintiff - Direct. 

rriie \Vitness: lt 's Rari tan River but it's 
the South Branch. 

Re-cross exatnination by 111r. Reid: 
Q. Harold, ,vhose cows now dr ink out of the 

river T , You have constructed your fence in such 
a way iha t they can dr ink 1 A. Yes , ibey can 
just get water. 

Mr. Rei d : 'l'hat 's a!L 

()\f itn ess excused. ) 
The Court : We will adjourn unti l one-

thirty. 

AFTER RECESS. 

CHARLES "'\VrLLIAMSOK, swor n on hchalf of th e 
plainti ff, tes tifies as follows: 

l)irect exami nation by Mr . Herr: 

Q. }.fr. Wi lliamson , are you acquainted with the 
p1·cmiscs in dispute here T A. 1 am. 

Q. Speak up so I can hear. A. T nm. 
30 Q. And did you ever occupy or work on either 

fanu l A . I did, on the O'Brien farm. 
Q. Arnl when did yo u work on the O'B r ien 

fa rm t A. We ll, I thin k it waR poss ibly '96-'98 . 
Q. '96 to '98? A. As far as I can remember. 
Q. )fow, I show you P-1 and a::ik you to examine 

it, looking particu lar ly at the fence that r an along 
the river. V\Tas that fence or one similar thereto 
at that location ? A. There was, very simila r to 
that . 

40 Q. Th at three years you worked there! A. 
Yes . 
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Charles TJl,tll'tamson, for Plaint iff -Cro ss. 

Q. Now, di<l the co-,vs fro m th e O'Brien farm 
cross the rive r there to the opp osite bank whe re 
the fence is 1 J.\. Th ey did. 

Q. And th at took place dur ing the whole three 
yea r s you were there 1 A. It did . 

Mr. Herr: That's all. 
The Court: Cross examin e. 

Cross exarnination by lv.Ir. Reid: 
Q. \Vho owned the O 'Brie n far m hchvce n the 

years 1896 to 1898! A. Mr s. Cornelius William-
son. 

The Court: Related to you l 
The Vlitness: Distant. She was a widow. 

I ran the farm. 
The Court: That's all. 

(Wi tness excused.) 

Mr. Herr: Will Counsel ag ree with me 
to stipulate in the record the change in title, 
and I will ask Mr. Heath wl10 is familiar 
wi th the title to do that with :Mr. Reid. 

)fr. R eid : I am willing to stipulate that 
John O'Brien and Catherine O'Brien, hi s 
wife, received t itl e to the farm on the north 
bank of U1e South Bra11eh River by deed 
from George G. Brokaw and :F'ranc e8 A. 
Brokaw , his. wife, dat ed Septembe r 25, 1907, 
and r ecorded September 26, 1907 in Book 
G-11, of Deeds for Somerset County, page 
473. An d that George G-. Brokaw , one of 
the grantors in the first mentioned deed 
receiv ed Lhc afores aid farm from A lex B . 
Brokaw and ~Tulia C. Brok aw, his w.lfe, by 
deed dated March 30, 1907 and recorded 
Ap ril 1, 1907 in Book C-11, page 40 and that 
Alex B. Bro kaw, one of the granton; named 
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Colloquy of Cou1'sel. 

in the last mentioned deed received the 
aforesaid farm from Lemirah Suydam by 
deed dated Apri l 1, 1005 and record ed Apri l 
3, 1905 in Book L-10 of Deeds for Somer-
set County, page 198. 

I understa nd the stipulation also pro-
10 vidcs-relieves me of proYing title to the 

farm on the south bank! 

20 

30 

40 

The Court : Do you want to stipulate 
that! 

Mr. Heath : We don't care anything 
about that except your client owns it, I 
suppose. 

Mr. Reid : Yes . 
Mr. Hea th : The stipulation is satisfac -

tory as far as it goes . Unfortunately, I 
haven't at this morµent the search here. I 
wanted to trace the title back to the time 
which has been testified to, 1897, I think; 
and can we stipulate that the predecessors 
in title of those mentioned in the deeds 
were the lawful owners of the trnct to the 
bank in the same manner as these people 
were! 

Mr. Reid: I don't care to go in anything 
further than 1900. They are claiming thirty 
years to March 20, 1935. I don't sec the 
necessity of it, also the Bi1l of Particu-
lars which I demanded Um.it!:; their docu-
mentary title to Lhcse three deeds and I 
don 't care to go any further back. 

'rhc Court: All righ t. 
]\fr . Heath : We rest. 
The Court: I understand you ]rnve some 

motions before you put in your case. 
J\fr. Reid: Yes. 
The Court: 'rhe jury will ret ire. 
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Motion for Non-Suit. 

(1'hereupon the jury retired to the jury 
room.) 

The Court: You may state your mo-
tions, Mr. Heid. 

Mr. Reid: The motion at this time, if 
your Honor please, is for a non-suit on th e 
gro und that the plaint iff has not pl'esentecl 
a cause of action. Counse1 in his opening 
stated tlrnt this action was based on an act 
concerning ]imita tion of suits r especting 
titles to land , particu larly the second which 
provides that thirty years actual posses-
sion of any land shall; -and so forth. 
That act, if your Honor please, was passed 
in 1922. It was approved March 11, 1922 
and took effect immediately. There wns 
no provi sion made in that act for a reason-
able time in which to bring actio11 that may 
be filed by the fact it took effect immedi-
ate ly. I submit to the Court the Statute 
and interpretation 8hould apply, and it 
shoulcl be given an interpretation which 
would render it valid and that it has no 
effect unti l thirty years after its pa88age. 

(Argument.) 

10 

20 

The Court: I feel I would deny the mo- 30 
tion on the ground of the uncon stitutional-
ity of the act and let him have his re<lress 
on appeal on that proposition . I don 't con-
ceive it my duty to declar e acts unconst itu-
tiona l. 

Mr. Reid: I haven't said that the act is 
unconstitutional. I said your Honor should 
give it a constitutional interpretation. 

The Court: It means the sam0 thing. 

(Further argumellt.) 40 
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John Covert, for Def endant-Direct. 

The Comt: I shall deny the mot ion, and 
you may have an exception . 

Mr . Re id: I ask au exception . 

JoRN CovERT, sworn on behalf of the defe ndan t , 
testifies as follows: 

Direct exani.in.ation by lrlr. R eid : 

Q. Mr. Covert, are you familiar with the farm 
now occupied by Ludwig Bilowi A. Yes. 

Q. And 1mde r what circwnstances did you be-
come fami liar with that farm I A. I lived there 
from 1895 to 1910. 

Q. Your fa ther was the owner, wasn't be t A. 
20 'l1hat's right. 

Q. During that time, Mr. Covert, did you ob-
serve the condition perta ining along the water 
front of that prope r ty ! A. Yes. 

Q. 1Vith pa rti cular reference to a fence! A. I 
built the fence; I he lped build it. 

Q. And ,vhere was that fence T A. There was 
half on the nort herly sicle of t he South Bra nch 
R iver and the other half was on the south side. 

Q .. A .. nd was there a stringe r across the river? 
30 A. There was a fence across the river . 

40 

Q. So i t was half Oll the south side and half on 
the north side! A. Yes. 

Q. Did that condition continue or was there a 
change made~ A. There wa s a change made later 
by mutual agreement with Mr. 0 'Br ien. 

Mr. Herr : I object. 
The Court : Sti-ike it out. 

Q. There was a change made i A. Yes. 
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John Covert, for Defendant---Direct. 

Q. Now, will you tell the Court and ,Jury-at 
that time, Mr. Covert, was thore any othc-r water 
011 your property besides the rlver ·J \Vas th ere 
a lake on yo ur property? A. There wa s ,vhat we 
call a pool in the middle of the meadow, yes. 

Q. Sort of a dead lake! A. Yes. 
Q. A.ml ditl yo u use that fur the watering of cut~ 10 

t lcl A. Yes. 
Q. Will you tell the Court and jury whnt con-

di tion occasioned the change in tha t fence 1 

:\:fr. Herr : I objed. 
Th e Court: I will allow tha t . He may 

a nswer. 

A. Tb e reason, becau se the fence across th e river 
would wash out with e.very shower and then th ey 
would have to robu ild i, to keep the cows from 20 
coming through and so they decided to build the 
fence on one side of the river so thev wouldn't 
have to put the fence across the river~ 

Q. An d do you know whether or not they de-
cided lo build il on one siUc of the river through 
tho result of an agreement? A. That was a mu-
tual agreement. 

Q. VV.,.hat was the agrc-ement! A. Simply for 
:Mr. O'Brien to come across and bui ld th e 
fence-- 30 

Tho Court: Between whom and when ? 
Don 't g'ive us ·your conclusion. 

Mr. Herr ; I would like to know whether 
th at's th e wi tness' conclus ion or stat ement 
made by Mr . O'Brle11. 

Th e Court: Exactly what I am t ry ing to 
find out from him when you interru ptetl -rne, 
(Tu the ,vitness.) H·ow do you kupw about 
nny ag-rcemon t; were you thcre 1 

The Witness: I talked with my father. 40 
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Jolvn Covert, _for Defendant - Direct. 

The Court: You were no t present when 
any agreemen t was made f 

'l1he Witnes s : No. 
The Court: Obje ction susta ined. 

Q. Your father was .<lireet owner--

10 The Com t : 'l'hen you get back to the 
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question we hn,d thi s morning. 
Mr. Herr: 'fhis is a different question. 

Let's see what it is. 
'rhe Court: You may go ahead. 

Q. And what did your father tell you concern -
ing this fence l 

Mr. Herr: That's obj ected to upon this 
ground; that question is only admiss ible 
where the ans\ver forthcoming is in deroga-
tion of the tit le of the person mak ing the 
answer. Now th en, if he intends this answer 
to be in derogation of his own title, I with-
draw my objection . 

The Court: H e doesn 't, evident ly . 
}Ir. Herr: Th en l press my objection be-

cause it docsn 't come within the except ion 
of the rule . 

The Court: J will allow it. (To the wit-
ness) : What did your father tell you about 
this! 

:Mr. Herr: 'l'ha t, of cour se, wil l open th e 
door to bring in what ou1· predct;cssors 
state d. 

The Court: We will cro ss tha t b ridge 
when we come to it . (To the witness): 
What did your fath er teU you l 

The Witness: I asked him-this perhaps 
happened after I left home- I asked my 
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father how it was Mr. 0 'Brien was build-
ing the fence on that side of the river; why, 
he said, it stopped us from havin g to keep 
the fence up acr oss the river. 

The Court: When was that? 
The Witness : I left home 1910. 
The Court: \'Then was this conversation T JO 
The Witness : I can't tell the exact da te. 
The Court : \Vhen ,vas the fence built in 

the mam1er in which you have described T 
Can you give us tha t! 

The Witness : Not the exact date. 
'fhc Court : You have taken your excep-

tion, Mr. Herr T 
Mr. Herr: I want to call yoU!' Honor 's 

atte ntion to the law--
The Court : Now, don't argue any wore 20 

because I am not going to change my ruling. 
Mr . Herr : T want to point out the dif-

ference between the two. You may be quite 
right about it. I understand you. 

The Court: Can you tell me when that 
fence was built 1 

The Witness : I can't te ll you the exact 
date . 

The Court: Well , approximately. 
The Witness: Approximately 1910. 30 

Q. And did :\fr . O'Br ien at any tim e while you 
were on what i s now the Bi lo,,, farm mnke anj 
claim of tit.le to th e land between the north bank 
of the riv er and the south bank of the river! 

Mr . Herr: Tha t question is objected to. 
The Court: Susta ined. It'~ immllterin l 

and irrelevant, I take it. 
Mr . Reid: Your Hono r fails to sec the 

open and notoriou·s possession under the 40 
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John Covert, for Defendant - Direct . 

claim 0£ title. No,v, the idea being he went 
in there aggress ively and that he was claim -
ing· ti tl e. I think under that theory th e 
ques t ion is pr oper . 

'r he Court: I thin k not. Next question. 
llfr. Reid : Exception . 

Q. During the time that you ,vm·e on the fa rm 
was there anything to prevent your co,v·s from 
goi ng down in to the cr eek and consequen tly into 
the rive r ? 

:\fr . Herr: T object tmless the cree k is 
spec ified. 

The Court: Well, of course. 
Mr. Reid: Wha t is known as the Nesha nic 

Cr eek. 
20 Mr . Heat h: Obj ected to . 

30 

40 

Th e Court : I thought you are ta lking 
aho11t the South Bra nch! 

Mr . Reid: In th e descr iption conta in ed in 
thi s comp lai nt it refe r s lo a ereek. 

The Court: All right, ho rnay ans,ver . 

A. No. 

The Cour t: Do you know, af ter this fence 
,·ms built as you have descr ibed ii , as far 
as you k11ow, was there ever any change in 
that situat ion 1 'l' l.tat was the questio n you 
t ri ed io put and I thin k 1 put it a li ttle dif-
ferent. 

:Mr . Reid : I am not sure I beard it. 
The Cour t: Well, never mind; he dicln 't 

understa nd i t . Next question . 

Q. We re th er e any ti mes, _\fr. Cover t, that that 
fence wa s not ther e; when it wa.s down 1 A . Yes , 
in the win te r t ime the ice storms would come an d 
wa sh the fence down every win ter . 
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Q. 80 it wasn't there all the time ? A. No. 
Q. Vv ... ere you ever prevented by }fr. 0 'Brien 

or by :},fr. Brokaw or any of the predecessors in 
title to the farm on the north bank from going· out 
into the river yourself? A. No. 

Q. You were never refused the rig ht to go upon 
ihat property! A . No. 10 

Q. And you actua lly helped to maintain the 
fence yourself! A. Yes. 

The Court: All of this was before 1910, 
I take it. 

The Witness: I left the farm 1910. 
The Court: You have had no acquain -

tancesh ip with it from then on 1 
The Witness: No. 

Q. Do you, :Mr. Covert, recognize that picture 
(showing h.im D-1 for Identification)? A. Well, 
it looks just like the river. I can't identify it on 
any particular picture. 

Q. Can you identify the sr.cne in that picture 7 
Do you know wlrnt river it is? 

Mr. Herr: Evidently if he can't identify 
the picture, he can't identify the scene in it. 

The Court: It is another way of asking 
him the same question. 

A. I never saw the picture before . 

The Court: What is depicted in the pic-
ture 1 

The \Vitness: It's a picture of the river. 
The Court: What river! 
rrhe Witness: (No response). 
'rhe Court: He doesn't knO"\v. 
Mr. Reid: Cross examine. 

20 

30 

40 



10 

20 

72 

John Covert, for Defendant-Cross-Direc t. 

Cros8 examination by 1l1r. Ilerr: 

Q. }fr . Covert, I understand you to say a 
change in the fence was made in 19101 A. I said 
I didn 't know the exact dat e. I sai.d app roxima te. 

Q. Now, ta ke a look at this picture? A . P ic-
tures all look alike io me. 

}fr . Reid : I would like to ask th is wit -
ness one more question, it is very impor-
ta nt . 

The Court: All right . 

Fu-rt her dirP-ct CXflhnination , by Jf r. Reid: 
Q. Mr. Covert, was there any gravel taken out 

of that r iverJ A. Yes. 
Q. By whom 1 A. By the Brnnchburg Town-

ship. 
Q. Did they pay for the grave l I A. Yes . 

Mr. Herr : That's objected to; Bra nch-
bur g· 'rown ship has nothing to do with this 
issue. 

Th e Court: I suppose it is evidence of 
pos session; I wi ll allow it. 

Q. Who look the gravel out! 

30 'l'he Court: Branchburg Township . You 

40 

mean the individual¥ 
Mr. Reid : I didn't realize we had com-

pleted the answer. 

Q. lt was the road men of Branchburg Town-
ship! A. Yes. 

Q. Did they pay for that gravel! 

Mr. Herr: Objected to. 
The Court: Objection susta ined. 
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Q. Who <lid they pay? A. Paid rny father. 

Mr . Reid, That's all. 

Cross 'exami-na.tion by 1lfr. Herr: 

Q. Now, were you present when the Township 
paid fo r the gravel'? .A.. No. 10 

Q. All you know is what. you h eard your father 
tell you ? A. I heard the conversation. 

Q. All you know is wha t your father told you l 
A. Yes. 

Mr. Herr : I move tha t be str icken. 
The Court: He said the conversat ion; 

what conversation rlo you mean· J 
The \Vitness: VVhat conversa tion would 

be in a family? 
The Conrt: I Oon 1t lrnuw . .T wasn't there. 20 

Strike it out. Next question. 

Q. I nndr,rsta.nd the eonvenmtio n- -

The Court : The gravel is out. 

Q. How old are you'/ A. Fifty. 
Q. \Vhen ,verc you born 1 A. 1887. 
Q. What month 1 A. September. 
Q. What dale! A . Firs t day. 
Q. Now, what is the first you remember about 30 

the forrnc down along the rive d A. It would 
probably be approximately '98, perhaps. 

Q. Now,_ then, I want to show you a picture 
mar ked P -·1. K ow, take a look at the picture, will 
you please'? K mv, first point to the stretch of the 
Raritan River, the bridge being at the bottom of 
the pictur0, th0 picture being taken from the 
bridge. A. Yes. 

Q. Sec this fence line along down here (indicat-
ing) l A. Yes. 40 
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Q. When did you first see t he fc11ce alon g there 
like that! A . After I left hom e I saw it, after 
1910. 

Q. Well, suppose I shonld tell yon !hut that pie-
hue was taken in 1908 f A. It may be. 

Q. Well, then, you are not too su re about when 
10 you first saw the fence th ere ? A. I told th e Judge 

approximately 1910. 
Q. "\\.1110 owned the O'Bri en farm wheu th e fcnr,r, 

wfls changed 1 A. 0 'Brlen- you mean when it 
was put on the sou th side of ih e rived 

Q. Yee. A. O'Brie n. 
Q. Now, t her e can 't be any mistak e in your 

mind about that , can Lller ef A . No. 
<l The fence was changed dur ing the O 'Brie n 

owner ship of the pr ope rt y? .A.. Yes . 
20 Q. That is certai n and defini te, isn' t it! A. T 

,vonld say so, yes. 
Q. Did you hear Mr. Willi amson test ify ! A . No. 
Q. That that fenc e was approximat.ely as it 

appears in tha t picture "in 18!)7 J A. )fo, I didn't 
hear him. 

Q. Did you hear Mr. Ag an s testi fy he wm; on 
the poor farm from 1897 to 1909 ; that. th e fence 
was there like tha t dur ing all th at period ! A. 
There was a fence on Lhat si.de of the river. 

30 Q. Oh, there was! A . Y cs, ha lf on each side 

40 

of th e riv e1·. 
Q. I see. We ll, the r iver nm s ca st and west , 

iloeim 't it T A. Y cs. 
Q. Now, was the fen ce on th e upstr eam side, on 

your side of the river or th e ilowns tr eam 7 A . On 
the dovrnstream . 

Q. YVell, this picture seems to show pretty 
clearly the upstream sirlc, domm 't it ? A. I don't 
know. 



75 

John Covert, for Defendant - Cross. 

Q. Well, take a look at it. You see Nesha nic 
Creek corning in there 1 A. Yes. 

Q. rrhat shows the fence right up to your prop-
erty line? A. Yes. 

Q. That's the upside! A . Yes. 
(l rr1rnt's the side you say the fence belonged 

over on O' Br ien 's'? A. Yes. 10 
Q. K ow, Mr. Covert, you lef t the fa.rm when 1 

A. 1910. 
Q. And the fence hadn't been changed when you 

left, had it! A. I would not say. 
Q. Well, no,v, think a moment about the testi-

mony of Mr. Agans who was there from approxi-
mately '97 to approximately '09? A. That 's right. 

Q. And Mr . VVilliamson who worked on the 
farm for thre e years, approximately '96 on? A. 
Yes. 20 

Q. And who say the fence was conti nuous down 
th e south side of the river and always has been 
to their mind 1 A. Y cs. 

Q. NO\v, you still say part of the fen ce was on 
the north side and part on the south sidef A. Yes. 

Q. 'rhat 's rather difficult to keep the fence over 
the river when the wate r cuts up, isn't it? A. Yes. 

Q. And it's hard to keep a fence in a river? A. 
Hard to keep the fence crossing the river, yes. 

Q. And the K eshanic Creek is rather deep, isn't 30 
it! A. No. . 

Q. At the poi11t ,1,,·here the fence ends f A. No, 
it's shallow. 

Q. Did you ever go swimming tlwre ? A. It's 
shallow, I know that, because I waded across and 
put the fence across there also. 

Q. Was the re a fence across the N eshanlc and 
this fence continued across the ::feshanic River? 
A. The f ence was across the N cshanic --

40 
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Q. Answer my question. This fence shown in 
the pho togr aph continued right across the Ne~ 
slrnn ic R iver to th e hi ghway? A. I know nothi ng 
about tha t fence. 

Q. You said you wad ed across th ere. Did you 
wade acro ss there 1 A. Y cs. 

10 Q. And did you wade across up by the fence'/ 
A. Yes. 

Q. Well, then, th er e was a fence there I A. 
There was. 

Q. And was that a con tinuatio n of the fence that 
was put up , you say , in 1910 1 A. I don't know 
whethe r i t was a continuat ion or it or not. 

Q. Well, the p 1wpose of it was to keep your cows 
from getting out in the Rari tan River i tha t was 
the purpose 1 A . Yes . 

20 Q. And to th e best of you,· Jniowlcdge you knew 
back for ty-five years a( that time it was put there 
for that p ur p ose! A. No. 

Q. We ll, when wa s it put there! A. I said ap -
prox ima tely 1910. 

Q. And before (ha( they were kept out fro m 
going down her e by a criss-cross hnlf wny down 1 
A. Yes . 

Q. Now, the r e was a deau lake there in \he field! 
A. Yes. 

30 Q. Where the cows got water! A. Yes. 

40 

Q. There was the N eshan ic Hivcr that bound 
t he field! A. Yes. 

Q. Now, you were not prese n t when t.he fence 
was changcrl J A. No . 

Q. Or if the whole of it was put on the south 
side of the river, were you f A. No. 

Q. nut your father did tel1 you that they made 
that change in the boundary line so to keep from 
putti ng the fence aeross 1 A. Yes. 
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Q. Now, there isn 't any question about that, is 
there i A. No. 

Q. So that the new boundary lino wa s estab -
lished by putting the fence on the so11th side I 

Mr. Reid: Objected to. 

Q. He to ld you that, did n' t he ! 10 
Mr. Reid: Objected to. 
Th e Court: I will allow tha t, wha t he 

told you. 
Mr. Reid : He is using ihe words "boun-

dary line ''. 
The Court: \Vcll, the fence, whatever it 

was. 

A. It was agreed to build the fence on the south 20 
side of the river. 

Q. Yes, and the purpose of bui lding the fence 
was io .fix the line between you two parties and 
keep his cows out of your place and keep your 
cows out of bis ! A. 'l'hat 's what they built the 
fence for. 

Mr. Herr: That's all. 

Re-dfrect examination by 1VIr . R eid : 

Q. Mr. Cover t , was the intention of builcling 
thai fence to waive your father's title to the land 
on t he bank ! 

Mr . Herr: Objected to. 
':l1he Court: Sustained. 
}/11;, Reid : If your Honor plea se, I think 

it's pertinent, the last question . -
The Cour t: l think not. You may ask 

J1im what was said but not this witness ' con. 

30 

elusion or surmise \vbat the intention was. 40 



10 

20 

78 

Charles Gusta/sun , for Defendant -Dir ect. 

Q. But your father <lid he tell you that the pur -
pose of tha t fence wa R to prevent the intermin-
gling of cattle? 

Mr . Herr: Objected to . 
The Court: He already answere d that; 

to keep the cattle ,vherc they belonged for 
both sides, as I understa nd it. (To the wit-
ness) That's a s you understand it, was it? 

The Witne ss : Y cs. 
The Court: Keep your res pective cat tle 

from straying ? 
The Wi tness: Yes. 
11r. Reid : Tha t's all. 

(Wit ness excused.) 

CHAU.LES G-usTAFSuN, sworn on behalf of th e 
defend ant, tm::tifies as follow s : 

Direct examincition by J.H r. lleid: 

Q. 1\lr. G-ustafaun, wha t do yon du for a living·¥ 
A. Vil'ork for it ; what else wonld you do T 

Q. Wha t do you work at! A. Fanning . 
(l And where do you farrrd A. My own place. 

BO Q. Di<l y ou ever do any fa rm ing 011 the farm 

40 

owned by Mr . Cover t'! .A.. Yes, I fa rmed on shai·cs 
fol' him foT th ree yeal'S . 

The Court: AnU when were tho se th ree 
yearnl 

'l'he VVitness: I don' t know; I don't re-
member; that 's twelve or fifteen yea r s ago. 

The Court: "\Vhich far m was tha t, th e 
Cover t farm T 

The VVitness: Yes. 
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Q. And at tho li me that you farmed (hat prop -
erty, were you familiar wit h th e fence down hy 
the river ? A. Yes, it was down there after I 
stopped fann ing. 

Q. And \vherc was it? 

'l,he Court: He is not asking you where 
iL was af ter you left ; he is asking you 
while you were ther eT 

The Witness: I had to fix it , half and ha lf 
O'Brie n' s fence, half , and the fence was 
there. 

Q. "7ha t side of the riv er was the fence on 
th en ? A. On wha t side of th e river! 

Q. Yes, on your side ! A. Yes, over on 
Covert 's side. 

Q. You fixed half and O'Brien fixed half ! A. 
Yes . 

Q. Was that fen ce ther e all the tim e! A. No, 
part of the time it was down . 

Q. Pa rt of the time it was dO"wn? A. Yes. 

Mr . Reid: Cross examine. 

Cross examination by Mr. Herr: 
Q. "\:Vhcncvcr ice storms came down the rive r it 

10 

20 

look the fence down '! A. It went down i:;cvcra l 30 
Limes before that . 

Q. It went dowll when high water was on ! A. 
Yes, <low11, sur e. No, .it_ didn't go down so much 
then. When the ice went down, i t went dow11 the1·c. 

Q. It went down somet imes too 1 A. It was 
down. 

Q. Beg pardo n j A. Yes, it ,vas <lown ·every 
once in n while. The cows knoekerl it down. 

Q. And th en you came ·out and put it up again ? 
A. Yes . 40 
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Direct. 

Q. That happens on a farm quite often! A. 
Yes, sometimes it does. 

Q. The pasture gets dry and cows began to 
want grass 1 A. Sometimes they do. 

Q. You can't fix the years you were at the farm, 
10 can you1 A. No, I don't know, I can't tell you. 

20 

'l'he Court: He already said tha t. 

Q. You maintained half of that fence the same 
as he maintained half of the fence, the other ad-
jacent property owner! A. WeJl, I kept half of 
it and O'Brien kept the other half. 

Q. That's the way it went aJl the way around 
the farm! A. Yes. 

Mr. Herr: That's all. 

(Witness excused .) 

GEona.E C. BROKAW, recalled by -the defense: 

Direct examination by ~llr. Reid: 

Q. Mr. Brokaw, you live in Neshanict A. Yes. 
Q. Retired! A. Yes. 

30 Q. Do you have any interest in this case at all! 
A. Not at all, no. 

Q. You testified this morning for Mr. Heath 
that you formerly owned the farm now owned 
by Mr. O'Brien ? A. Yes. 

Q. And you conveyed it to him T A. Yes. 
Q. Now, during the time that you held that 

farm, did you ever make any claim to the land 
lying between the north and south banks of the 
rived A. I answered that before, no; I had no 

40 claim. 
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Cross. 

Q. Then when you conveyed to O 'Rr ie11, did you 
give them anyt hing that you didn't put in your 
deed! A. No. 

Q. A 11d your deed m u to the north side! A. 
Why, as you say, to the low water mark, I sup -
p~L 10 

Q. Aud you dldn 't by any other mean ~ convey 
to O'Bri en the land laying between the north and 
south ban ks! A. No. 

Q. Or pretend to convey it to them ! A. :So. 
Q. Did you represe nt to them tha t you had any 

claim to jU A. I don't understand you. 
Q. Mr. Brokaw, as you testified this morning, 

there was a conveyance from your father to you Y 
A. Yes . 

Q. Did your father or your mother to your 20 
knowledge make any claim of owners hip of the 
Jand laying between the nor th and south bank s? 
A. No. 

Q. Did they convey or pr etend to convey the 
land between the nor th and south banks to you '/ 
A. No. 

:Mr. Reid : Cross examine. 

Cross exaniinat,ion by llfr . Herr: 
Q. What's the line fence ! A. I ~!ways und er- 30 

stood it was the low water mark. 
Q. Now, Liste n, I will ask the question. A. I 

am going to answer you too . 

Mr. Reid : I obj ect to the quest ion as 
improper cross examina tion. 

The Witness: I said I am not inte1~e8ted. 
Now, what differ ence docs it make- -

l\f r. Herr : Or whether you made any 
claim or not . 40 
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Cross. 

The Witness: I have got two miles along 
there. 

The Court: He asked you wha t th e line 
fence was irresp ective of high water, low 
water or any water. "What is the ]ine fence ? 

10 The Witnes s : I hav e always und erst ood 
the low water mar k. 

The Court: Suppo se there is no wate r 
anyw her e aro und 1 

The "''' itnes s : Then there would be no 
ri ver . 

'l1he Court: He isn 't asking you about the 
r iver. Tie is ask ing you about the lin e f ence 
irres pective of the r iver or lake. 

The Witne ss : We always hui ld--
20 The Cour t: I didn't ask you that. I 

30 

asked you to dcfiirn what the line fence is. 
\Vhat is a lin e fence ns you und erstand it? 

The \' Titn oss: The line between two 
neighbors. 

Q. Does i t usually mark the boundar y line be-
tween the neighbors9 A. "\.Veil, it's a straight 
line, a turn and you de.fine the fence . 

Q. I didn't a sk you that. 

.Mr. Reid: I object to this; what differ -
ence does i i make what he usuall y did . 

Q. You are a farmer ! 

The Court: )Jo, it ha sn 't anyth ing to do 
with farm s. This is a watci- line fence 
usuall y acts as the boundary between prop -
erties. Does i i or doesn't it? 

The \.Vitncss : Yes, it certa inly U.ocs. 
40 Mr. Reid: I object. 



83 

George C. Brokaw, for Defendant (Recalled)-
Cross. 

The Court: I will allow it. 1l1he answer 
is, it certainly docs. 

Q. There isn't any question abbut that in your 
mind, is there, George? A. Ko, I own quifo some 
land up there and that's where that's always been. 

Q. And you have ahvays known what the line 
fence was f A. Ye:::;. 

Q. An<l you knew in ,June of 1935 what the line 
fence was, didn't you? A. I don't know why I 
should answer that; I don't know . 

Mr. Rei.cl: I object as improper. He has 
testified the fact taking place between 1905 
and 1907. 

The Court: I will allow it. 

Q. You knew in 1907 when you owned this place 
,vlwt the line fence wm;1 A. \'Thy, certain ly. 

Q. II ow old are you, George 1 A. Old...._ enough 
to be your father. 

The Court: }fr . Brokaw, please, Mr. 
Herr; don't call him by his first name. 

(~. Mr. Brokaw, ho-,v old are you ? A. I don't 
have to tell you that. 

The Court: Would you rath .er not! 
The \Vitness : That's a personal q ues-

tion. 
The Court : "\Vonld you rather not? 
The \Vitness: Rather not. 
The Court: All right, I sustain you. 

Q. You knew ln 1907 what the line fer:ce was 
didn't you ? A. Vl ell, I knew fully a's much then 
as I do no,v. I am forgetful now. 

10 

20 

30 

40 
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George C. Brokaw, for Defendant (Recalled)-
Cross. 

Q. Yes, that's what I thoug-I1t. ~ow, you sig·ned 
an affidavit in 1935 with respect to tho line fence 
betwe en these propertie s. 

Mr. Reid: I object to that. 
The Court: I will allow it. 
Mr. Heid: Exception. 
The Court: \'\That is the auswcrf Repeat 

the quest ion. 

Q. (Quest ion read) A. My signature was there 
but I had forgotten it, that'• all. This slippe d me. 

Q. Well, 1'.Ir. Brokaw, when you affixed your 
signat ure T A. I affixed my signature. I am not 
goi ng t.o perjure myself. 

Q. ~ow, when you affixed your signature to t]1at 
20 uffiU.avit in 1935 you were committing a perjury, 

,vere you? A. I don't know about that. I sa id 
I didn't remernbe e, aml off-bnnd, sny, yes. 

Q. Yes, now, I am refreshing your memory. 
Now, there's no question about this bci11g your 
sig·nature ? A. Kot i11 Llie leai:;t. 

Q. And there 'i:; no questi011 but what you sigued 
is thus: "And ha s been a fence betweell lhc prop-
erty for at least thirty years without interrup-
tion." That's over your ~ignature? A. Right. I 

30 am not going to read it again. 
Q. WeU, did you sign that! A. Yes. 
Q. And you read it before you signed it I A. 

No. 
Q. Well, now, M:r. Tirokaw, are you accustomed 

to sign affidavit s without knowing wl1at is in it? 
A. V\Tell, if there's any money involved, probab ly 
not. 

Q. \Vhere no money is involved, nren 't you a 
man of principle that dor.sn 't sign his name to 

40 th ings- A. Just as much as yon are. 
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Geo1·y, C. Brokaw, for Defenda,nt (Recalled)-
Cross. 

Q. Without knowing what he is signing ? A. 
That's my i:;ignature, yes. 

Q. You did read the affidavit, <lidn 't you 1 A. 
Yei:;. 

Q. J\ nd you were present when ilie affidavit was 
dictated lo Uie stenographer, weren't you? A. I ] 0 
wou 'L say about th at. 

Q . .And the affidavit that you signed, it was that 
this particular fe nce was a line fence, wasn't it1 
A. I never thought it was a line fen ce. 

Q. But you signed an affidavit in '35 to that 
cffect1 A. The line fence was on the river. This 
crossed the river . 

Q. Answer my ques tion , plca:.e. You signed the 
affidavit to that effect in '35! A. You got the affi-
davit here, haven't you? 

Q. Did you sign it or didn't you7 A. "\Veil, 
there's my !=!ignnture. 

Q. 'l1hcn you did sign it? A. There's rny signa -
ture. 

Q. Now, you furt her stat e that "during ihe 
thirty years of my personal knowledge the owners 
of tllc so-called O'Brien farm have had use and 
occupancy of the full width of the South Branch 
Rive r to a fence," didn't you 1 A. I don't reca ll 
that; I don't know. 

Q. Well, you signed it, didn't you, Gcorge'l 
Now, listen. You sig ned iU 

Mr. Reid: I object. 
The Court: Sustained. 
Mr. Reid: It fa irreleva nt . He doesn't 

deny signing it at all. 

Q. Now, as a matter of fact, George-. -

The Court: Mr. Brokaw, please . 

20 

30 

40 
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William Bergen, for Defendant-Direct. 

Q. -pardon me; Mr. Brokaw- -
The Witness: I don't care . 
r11hc Court: I know, hu t T do, and the 

record mus t not hav e "George" in it. 
Mr. Herr: Your Honor is perfec tly cor-

rect. 
10 The Court: I think so. 

Q. ftfr. Brokaw, Mr . Opie, a notary, r ead that 
affidavit to you 1 A. I don't know. 

Q. Now, <lo yo u remember tel.Ling Mr . O'Rrien 
at the iime iltat his par ent s purclrn sed this farm 
th at that partic ula r fence was tho boundary line 1 
A. Across th e r iver1 

Q. Yes . A. I never told h im that, because I 
know it isn't. 

20 Q. ·} Ir. Brokaw , is your memory any bette r no,•,r 

30 

40 

than it was in 19351 ... A.._. No, I don 't think it is . 

:\fr. Herr: That's all. 

(Witness excused.) 

W rLLlAM BERGEN", s"rorn on behalf of tlie defend-
ant, test ifies as follows: 

Dir ect exaniination by 11:fr. Reid: 
Q. } fr. Rer gen, you live on Clover Hill Road, 

K eshanic ! A . Yes. 
Q. And a neighbo r of O'Brie n 's and Ri low's 1 

A. ,veu, 1fr . Bilow then Mr. O'Rrien. Th ere's 
a piece in hr.tween . 

Q. And you are a farmer yo urself? A. Yes. 
Q. Did you in the sprin g of 19:Jf> have a con-

versation with this man here, Jo hn O'Br ien, with 
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William Bergen, for Defendant-Cross. 

rela ti on to the t r espass of cows from his land 
upon yours T A. I did . 

Q. And did you demand that he keep them 
home1 

The Court: Don't lead the ,vitness. 

A., Yes. 
Q. Wha t was the conversation! A. I had the 

cows shut up and I told him if he wanted them 
back he would have to fix his fence. 

Q. What did he say ! A. He said it wasn't his 
fence; that i.t was Mr. Bilow's fence and go right 
over and see him about it . 

Mr. Reid: Cross examine. 

Cross examination by 1f1r. Herr: 
Q. No\v, Mr . Bergen, how long have you known 

Mr. Bilow? A . Mr. Bilowl 
Q. Yes. A. '35-'37 - about two years, little over. 
Q. Does bis property abut to yours? A. Yes. 
Q. And the O'Brien doesn'U A. No, sir. 
Q. So that you are the next door neighbor of 

Mr. Bilow 's1 A. r11bat's right. 
Q. Now, didn't you tell Mr. O'Brien that be 

might just as well forget about this fence be-
cause Bilow was a wealthy man and he was going 
to have the fence down whether or not?- A. When 
was this! 

Q. Whell you were tal king to Mr. O'Brien! A. 
Ko. 

Q. Well, when did you te ll Mr. O'Br ien that! 
A. When Mr . O'Brien was g·oing over and see 
him about the fence, he said it was :Mr. Bi-low 's 
fence . I said, I don't believe he wants any fence 
along tbc river. YVell, I says, he will put it 'up 
there or put a fence up there because it belongs 
to him. 

10 
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William Berge n, for Defendant -Cr oss. 

Q. You went on to tell him that Bilow was a 
wealthy man? A. Well, I suppose I may have. 

Q. Yes, and you iold him he might just as 
well give up his contest T A. We1l, I don't know 
that J did tell him that, did I! 

Q. Well, I am asking you. A. ,,r ell, when yon 
10 ar e arguing you say l:lome thin gs i=1ometimes you 

don't remember. Unless you jot them down like 
when hem in Court. 

Q. Now, he didn 't tell you whet her it was half 
of the fence that was up to Tiilow to keep up ! A. 
\Vcll, I knew whose fen ce it was because I was 
over there. 

Q. That doesn't answer the question . He didn 't 
tell you it was Bil ow 's half of the fence l A. The 
way he talked to me, i t was Hilow '.s fence, the 

20 whole thing . 
Q. At th at particular time Bilow had taken the 

fence down? A. No. It was ice that had taken 
part of the fence out. 'l.'bcy hadn't fixed the fence 
from the spring. 

Q. I unde1·stood the convers ation wa s in June. 
A. Yes, and they hadn 't put either fence up. 

Q. Well, what time did !bey turn catt le out ! 
A. That doesn't make any difference, and 1fr. 
0 'B rien just let s them run. 

30 Q. All winter1 A. Come up sometime thi s win-
ter and you will see them out there . 

The Court : Don 't make a speech. Ju st 
answer the que sti on. 

A. (Continued) Well, I told you the fence was 
down. 

The Court: You have answered it 

Q. As a matter of fact, you are inclined to talk; 
40 now, do you really remember what you sawt A. 

Well, I don't jot it down like some peop le do. 
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lVilliam Bergen, for Defendant -Re- direct. 
Ludwig Bilow, Defendant-Direct. 

Q. It would take an awful lot of writing, 
would n' t it9 A. (::-;ro response). 

Mr. Herr: Tha t 's all. 

Re -direct exa·rninati.on by JJr. Reid: 

Q. Mr. Bergen , you testified that you were the 
next door ne ighbo r to }fr. Bilow. Are you related 
to Mr. 0'Tiricn9 A. Ko, sir. 

Q. Do you have any interest in this case at all? 
A. No, sir. 

}fr. Reid: r:L1hat 's all. 

(Witness excused.) 

Lunwrn B1Low, sworn on his own beha lf as de-
fendant, testifies as follows: 

Direct exami?iation by J.11r. Reid: 

Q. :1fr. Bilow, you are the defendant in this 
case! A. Yes, sir. 

Q. And you occupy the farm on the south bank 
of the rive d A. Y cs, sir. 

10 

20 

Q. Did you on June 15, 1935, tear down a fence! 30 
A . .:-Jo, I haven 't seen a fence there. 

Q. Did anybody before you tear down a fence 
on that river! A . Not that I know of. 

Q. Did you ever tell anybody to tear down a 
fence along that river? A. No, sir. 

Q. Did you ever auihoriz;e by any other means 
any person to tear down a fence along that river 1 
A. No, sir. 

Q. Were you actua lly in possess ion of th at farm 
on ,June 15? A. No, I don't think we were . 40 

I 

I 

I 
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Ludwig Bilow, Defendant - Direct , 

The Court: ,flll1e, 1935 1 
}fr. Reid: 1935. 
The Court: You under stooil that, June 

15, 1935, were you aetually in possession of 
the farm1 

The ,,ritncss: Well, I think, I am not 
10 sure, but I think we closed the deed, we 

closeu the deed on the 8th or 10th of June. 

Q. But did you go into posscss i011 r ight away? 
A. Kc\ sir. 

Q. Did you go on the land ! A. ~o , sir. 
Q. How much la ter did you go 011 the Janel I A. 

\Vell , I have been about two or three times there, 
and then I lrnd a trip prepared to go to Em·ope, 
so I didn't have much t ime to be on the farm. 

20 Q. Diel you have two men there! A No, sir. 

30 

Q. At any time ! A. Ko, sir. 
Q. Did you prior to the time of the purchasing 

of the farm make an inspection of it , Did you 
,valk arou nd it bcforr. you bought it? A. Well, I 
did walk around, yes. I walked around before I 
purchased the place. 

Q. What month was that! A. Oh, that was the 
early part of :May. 

The Court: Of 1935 1 
The Witness: Yes, sir. 

Q. Did you have anyone with you ! A. I did 
have Mr. Doherty. 

Q. And did you walk along the water front ! 
A. And Mr. 1farcus. 

Q. And you walked along the water front ? A. 
That's right. 

Q. Was there any fence along the south bank? 
A. I haven 't seen any. 

40 Q. Well, you looked. If there was one there 
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L-ndwig Bilo-u;, Defendwnt -Cross. 

would you have seen it 1 A . If there was one I 
would have seen it, and ask about-

Q. And }ir . Doherty '\Yas the man with you 1 A. 
That's ri.g·ht. 

Q. Have you at any time prevented 1vir. O'Brien 
from watering his cows in the river¥ ~!\.. No, siT. 

Q. Did you ever instruc t anybody to prevent 10 
that? A. \Vell, I wasn't there so T didn't foll any-
body. 

Q. As a matter of fad , there's nothing there to 
prevent? A. No. 

Q. It's open tenitory7 A. It's open territory 
is Tight. 

}fr . Reid: Cross examine. 

Cross exa·in-ination hy Mr Herr : 

Q. Now, 1'Ir. Bilow , if this fence belongs on the 
south side of the river you don't object to hav ing 
it there, do you? A. No, if I needed a fence, T 
would put a fence up myself . 

Q. Sure; and if- will you look at that photo-
graph marked P-1, please. See the Raritan River 
there and the Neshanic River coming out there! 
A. Yes. 

Q. A ncl th e fe nce running along here? 

!\fr. Reid, I object to that, if your Honor 
please , to questioning· on this photograph 
which I beli'eve was testified to as taken 
some time back. 

The Court: Yes, I unders tand , T will 
allow it. 

J\fr. He id: Excep tion. 

A. Yes, I d.idn ' l see anything like that. 
Q. l apprceiafo that , brit you can sec the fence 

20 

30 

there in the picture! A. Yes. 40 

I 
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L11,dwig Bilou:, Def endant- Cross. 

Q. Now, ,vould you object to having tha t fence 
bac k up the r e now? A. No, sir. 

Q. You would not object ! A. I would obj ect to 
it. 

Q. It 's per fectly all ri ght to put it there! 

'r hc Court: No, he said he would object. 

A. If I have cat tle I would put a fence there my-
self to stop my cattle to walk on anybody'R prop-
erty; as long as I haven 't got ru1ything there I 
don't see why I should go to work and put a fence 
there for the r eason I have tha t River, the way 
I was told and the way our clcecl shows that the 
Tiver is supposed to be the boundar y line. 

Q. But so far as having a fence up there is con-
cenied, if J\fr. O'Brien will put it up it's perfectly 
all r ight with you, isn 't it? A. No, sir. 

Mr. Re id: I object to this line of ques-
tions. 

The Court: Ho has ans wered it twic e. 
Le t it stan d. 

Mr. Re id: Except ion. 

Q. Why do you object to a fcnc,, up there if 
Mr . 0 'Br ien will put it up f ..A.. 'rbe reason, if we 
come down and walk aro und, why shou ld we climb 
through a fence t 

Q. And do you want to use n.11 the grou nd be-
tween the -fence and the r iver 1 A. That isn't the 
idea. We don't want to use any, we want to use 
all our ground we got. 

Q. Yes, how many ar.r0s do yon hnve thcrc 1 A. 
The way I unde r stand, it is seventy-two and three-
quarters acres, if I am rigl ,t. 

Q. Yes, and this fence is quite aways from your 
hous0-, ·isn' t it? A. \Vhat fence are you ta lking 
about ! 
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Ludwig Bilow, Defendant - Cross. 

Q. That shows in the picture there1 A. Yes, 
it's down on the river. 

Q. And then it\; the northerly boundary line, 
approximately the boundary line of your prop-
erty ? A. Yes. 

1fr. Reid: I object. 

(l Arni the only reason you don't want the 
fence there is. you would have to fall over it to 
get to see the creek. A. I don't sec there's a 
fence needed unless I have cattle. 

Q. But that's the only objectio n you ,vould have 
to a fence'! A. If I have cattle I ,vould ,vant to 
see that they get ,vat.er. If I am shutting off the 
water, ,vhat good is it. Ha\·ing water and yet 
c.an 't drink it 7 

Q. There's plenty of wafa:~r in the N cshanie 
(ircck9 A. Yes, I understand, but-if ,ve p;o to 
work and put a fence there and I come down with 
my cattle and the cattle need a drink, what will 
I do! 

Q. Now, you just said a moment ago that you 
would like to have a fence there if you put cattle 
in there. A. Yes, T put up my own fence . 

Q. Now, you say you don't want a fence there 
if you put cattle in there because they couldn't 
get to the river. Tell us the true reason why you 
don't want a fence there? A. T don't wa.nt a fonr,e 
there as long as I haven't got any cattle. I can 
do as I please on my property. 

Q. rnrnt 's really the reaRon y011 don 'f ,vant a 
fence there becauRe you consider it your property? 
A. Yes, I paid for it. 

Q. And that's the sole reason, isn't itr A. 
'!'bat's right . 

Q. Your men \vore working on the farm the 
middle of .Tune, 19351 A.-Didn't have anybody 
worki11g there . 

lO 
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James E. Doherty, for Defendant-D-irect. 

Q. No one working there T A. Ko, sir. 
Q. \ i\7110 wa s on the farm when you purchm:;cd 

it7 A. Marc us was on the farm when T purc ha find 
the farm off of him. 

Q. Yes, and :Marcus told you your line ran to 
the river, didn 't he1 A. Marcus told me the line 

10 ran right on-now, wait, let me think fo r a min-
ute; to the lower part of the river. He said the 
river belonged io the Stale and he tmid the line 
runs in as far as the lower part of the wn.ter . 
'llha t's the way I understood. That's the way I 
under stood this fellow Marcus. 

Q. How far towa rd the ri ver do you undcr E.t.and 
that your l ine ran ! A. 'l'o the edge of the water . 

Q. And that was both at the easterly part of 
the river and at the westerly en<l '? A. rrhat 's 

20 right. 

30 

40 

Q. Now, Mr. Covert ha s testified that the fence 
was put up on your property al the easte rly side 
but you didn't understand tha t? A. No, I didn't 
know any thing abou t that. 

Q. \Vere you in Court this moruing1 A. Yes, 
I was here. 

Mr. Herr: That's all. 

C'Nitn css excused.) 

.JA:\1Es E. DoHERTY, swo r n on behalf of the de-
fendant , testifies as follow s : 

Dir~r:t examinn tion by Mr. Reid: 
Q. Mr. Doherty , you nre a member of th e Bar 

of the State of New York ! A. I am . 
Q. Practic ing attorney~ A. Yes. 
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James E. Doherty, _fo,t· Defenda.nt-D-irect. 

Q. Diel you have occasion to visit the farm now 
owned by Mr. Bilow ! A. I did. 

Q. When wai:; the first t intc you visited it! A. 
F irst t.ime wns vr.ry ear ly i11 the rnonth of May. 
I wonkl sny it was sometime hctw ren th e 1st and 
5th of May. 

Q. What :year! A. 1935. 10 
(~. And <li<l you at that time together with Mr. 

Tiilow walk around the proper ty? A. :Ko, not a.t 
that time. Vfo drove around. We drove aro und 
ac ro1:>s the bridge there and we got off ju i:;t befo re 
we got to the bridg e; there 's a bend of land there 
where the creek comes thr ough and joins the 
river. The11 we )ouked at the Jaud in tl1at loca-
tion n.ncl it wa s al l wet la nd the re and then wr. 
got in the auto mobile again and we came along, 
c.lrove along somewhere, we got ar ound to the 20 
front ngnin . 

Q. Yon got into tho farm? A. We didn 't go 
into the fa rm. 

Q. Yon didn't that day? A. No. 
Q. Did yon subsequen tly to that ! A. Yes, the 

17th of May, 1935. 
Q. 1'ow, with refe rence to that da y, <lid you 

exam ine the propP.rty along the wntcr front9 A. 
Yes. 

Q. An d was the re a fence along the south ban.Id 30 
A. Th ere wa::; not. 

Q. Did yon walk all along the sonth hank 1 A. 
From a t ree where a fence separa ted the poor 
farm , I believe U,at 's the easterly end of the pr op~ 
ert y, from there n.ll tlrn way nlong to t.he creek 
and along the bank of tho creek too. 

Q. Aud ilid you see any fenc e at any point 
along there! A. Along the creek there. ,vas some 
wire but not a fence. There was a st r and of wirr. 
and a br-oken sta ke. 40 

' 

I 
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James E. Doherty, for Defendmit - Dfrect. 

The Court: Wha t do you mean by creek, 
the smaller of the two streams? 

The \Vitne ss: Yes, sir. 
The Court: There were two streams 

there? 
The Wit ness: Yes, that's right. 

Q. Do you recogn ize th at picture ! A. \Vell , I 
don 't re cognize this so well because it seems to 
have been taken when the water ,vas mur.h lo,ver 
than when I saw it. I don't recall seeing this in 
her e, this land. 

Q. \.V ell, N eshanic Creek com mi out near the 
bridge, does i t not ? A. That's right. 

Q. Just slightly east of the bridge! A. That's 
right. 

20 Q. And when you speak of a strand of wire 

30 

40 

along the creek, you mean that creek that empties 
out into the South Branch River at that poi nt! 
A. That's righ t. That is pr etty - I would say 
probably sixty feet in from the river, ther e were 
two tre es; one t ree had a piece of residue wire 
sticking out about that far. (In dicating.) 

The Court: A foot! 
The Witness: Approximat ely a foot on 

one side and probably seven and a half or 
eight feet on the othe r . The bar k of the 
tree had gr own at lr,ast thre e-quarte rs of 
an inch around that piece of wire. On the 
next t ree to the west of tha t th ere was per-
haps twelve or fourteen fee t of wire that 
had been wound up and was hanging · on a 
sta ple that had been driven jn the tr ee and 
tha t wire or residue of wire was han ging 
on that about twelve or fourteen fee t long. 
The bark of that tree had grown completely 
over that wire; and there was another tree 
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James E. Doherty, _for D efendant---Gross~ 

still to the west of that which had the marks 
of ,vhere something had been around the 
tree, and that's the only evidence there was 
of anything being up there at all on the 
bank of the large river. 

Mr. Reid: I offer this pi.cturnj I under-
stand Counsel does not object to it, 10 

(Photograph marked D-1.) 

Mr. Reid: Cross examine. 

Cross exurnination. by J.1{r. Herr: 

Q. Mr. l>oherty 1 you say you eircle<l all around 
the farm I A. Yes. 

Q. At ·what date was this! A. 17th of il1ay, 
1935. 

(J. Yon covered every fence on the farm ? A. 20 
We walked first from the house down the path-
way that led down to the river, to where they 
divide<l the patll\vay. From th at we weut-made 
by cows. \Vcll, . there ,verc wagon paths there. 
I presume it could have been made by a number 
of things, wagons and cows or whatever went 
down that way. We then turned here to the east 
and we noticed that the Boy Scouts had a camp 
up in the woods there with a wooden stairway 
coming parl way down, not all the way to the 80 
boLiom. We also noticed that they had a float; 
the float wa!; mndc of two hoilers with some ap -
paratus fastened across them and they were quite 
close to this tree , ext reme · easterly end. Then 
we walked down along th e river aml down near 
the bridge there was quite a gravel pit whore a 
lot of gravel had been take n out of and there was 
a lot of wood around ihere also, and then we 
started up along the creek bank and that was full 
of weeds and then we turned and came back then "1,0 
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.!arnes E. Doherty: fo-r Defendant- Cross. 

a little ·way, and then we ,vcmt throu gh a place 
that seems to have been a water way at one time 
or a lake or somet hing of that sort. And we went 
O\,.Cr then , over to th e next farm and followed 
up along the side of that farm until we came to a 
lit tle bit of a creek near tho front of t he prope rty. 
There is sort of a glen there, qui te a bit of woods 
there and a little creek, ju st a brook or whatever 
you migl1t call it. Ver y ~low st ream t\vi11kling 
throug h the re which seemed to go in fron t of the 
property ·to inside of th e road and ihen pass w1der 
a bridge leading fr om the roadwa y in. 'rhcn ,;e 
went back to the roadway, we d icb1 't go all the 
way over to wha t I thi nk is th e poor far m; I think 
tha t 's wl1at th ey call i t ; we ditln ' t go all thr way 
over the re. \Ve went back to the )10use and th en 
from the Tc we could see th e fence . The fence isn't 
very far; the fence to the east ontl of the poor 
farm is not very far; it ':; on ly n matter, I i.vould 
say, about six tu eight feet in back from this road 
leading down to the river. 

Q. What type of fence is that! A. 'l'hat's a 
,vi.re fence. 

Q. Barbed wire! A. Bn rbed wire. 
Q. Kow, Mr. Doherty, how man y tim es have you 

been on this farm since you were th er e in May, 
l!J351 A. Twice. 

Q. Aud when were these times 1 A. I was there 
in Kovember of 1935 when Afr. Bilow came back 
f rom Europe; he came back, I think, th e 20th of 
October, 1935, and w~nt up the re th e following 
week and the next time I was up ihere wa s yes-
terday. 

Q. You ,vent over ihe wires and trees yeste rday, 
didn't you f A. l\~ o, sir; I did not. 

Q. You didn't go near it? A. I ilid go down to 
the river, yes. 
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James E. Doherty , f or Defendant-R e-direct. 

Q. Now, you as a lawyer knew tha t ,vire on a 
line of trees there might easily indica te to one 
the trac t boundary '? A. No, sir; not where there 
is a natural boundary within fifty feet. 

Q. But it indicated to you thel'e had been a 
fence there~ A. It indicated there had been a 
wire there ; one wire at least. 10 

Q. You didn 't think it could be used to cover 
all our propert y1 A. \Yell , it might have been at 
that. 

Q. How fal' back from the water was it! A. 
About sixty feet. 

Q . .And i t might have been used to eover all our 
property1 A. Yes, the wire goes up quite high. 

Re -direct exarnination by Mr. Reid: 
Q. Did you on your first visit to the farm draw 

up a contract for the sale of tha t fa rm to Mr. 
Bilow1 A. Not the fil'st visit. On the 17th of 
May, 1935, the second visit, the first time I was 
actually on the farm. 

Q. And was any provision made in that agree -
ment for the time of taking possession by the 
buYer T 

Mr. Herr: Objected to . 
Mr. Reid: I withdraw the question. 

Q. Do you have the ag-reement 1 ~A..::. I have it 
right hel'e. 

Mr. Herr: I may probab ly admit it if you 
will allO\v me to look at it. 

(Mr. Herr looks at the agreement.) 

Mr . Herr: I will admit it fol' what it is 
worth. 

20 
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John O '1/rien, for Plaintiff ( Recalled )- Dirnct. 

Mr . Heid: I ask it be marked. 

(Marked as 1"xhibit D-2.) 

Q. VVi.11 you read t he part in that agreeme nt 
perta ining- to the taking of possession by the 
buyer 1 A. It was µrov ided by tlte instrument 
that tit le will close on or before June 14, 1935. 
Mr . :\fare.us ha d a child attending school and they 
didn't ,vant to have difficulty ·with the child and 
he wauted to remain in possession nntil .June 30th, 
so we made th is agree ment on the back of the 
origina l contract of purc hase. If t itl e closed be-
fore June 30th, 1935, the purcha ser will ren t the 
house on sai d p remises to the seller for the pe riod 
from the date of closi ng to June 30th, 1935 for 
the sum of one dollar. · Date<l May 17th, 1935, 
signed by Samuel Marcus and Ludw ig Il ilow. 

Mr . Reid : That's all. 
~tr. Herr: No q_ucsti.ons. 
Mr. Reid: Defense rests. 

IN RF.BUTT AL. 

JOHN O'BRIEN'", re-call ed : 

D·i.rect exarn:inati.on by 111r. Hen·: 

Q. Mr. O'Brien, d id you te ll Mr. Bergen when 
you went over for you T cows ihat it was 1\fr. 
Bilow's fence thai was down 1 A. No, I didn't 
know the fence was really down. I didn't know 
what part vrns down or ~ytl1ing about it. When 
I got over there Mr. Bergen Rnirl your fence is 
down, and you may aR well leave it down because 
this man has got mon ey to fight it, and you may 
as well leave it down, don't bother with it. 
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.John O'Brie n, for Plaintiff (Recalled)-Cross. 

Q. And at the time your parents purchased the 
farm in 1907, did Mr. George Brokaw point out 
the boundary along the river? A. He did, because 
we came from the south and d-idn 't know where 
the property was really and then I had gotten 
the deed and read it over and on the other side 
of the river was a fence that he told me that my 10 
half was that end toward the poor fence and Mr. 
Covert 's end was on this, the lower end. 

Q. The right end ! A. Yes. 
Q. And did the fence as he pointed it out to 

you extend as approximate ly shown in that picw 
turc! A. Approximately has been there ever 
since we have been here. 

Mr. Herr: 'l'hat's all. 

Cross examination by JJ1r. Reid: 

Q. And your deed runs to the edge of the river! 
A. Yes, it calls to the edge of the river. 

Q. Didn't you ask him to include in his COilw 
veyancc the land between the north and south 
banks of the river ! A. No. 

Q. Did you go to Mr. Bilow to find out ! A. 
I didn't know him. 

Q. You knew where the house was! A. I didn't. 
I went over to his men and they told me to get 
the hell off the place. 

Q. Did you ask them who owned itf A. Yes, 
and they told me, a man in Long Island who knows 
men who come down here~-

Q. Did you ever go up to that house to sec if 
Mr. Bilow was there ! A. They told me he wasn't 
there, he is in Long Island. 

Q. As a matter of fact , didn't Mr. Bilow about 
a year ago this time meet you on the bridge, in 
November and offer to let you put a fence on part 

20 

30 

40 
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J olvn O'Brien, for Plwint-iff ( Recalled ) -R e-direct . 

of his property and didn't you as the result of 
that discont inue a. suit then pending against him 1 

Mr . Herr: I object. 
The Court: Objection sus tained. 
Mr. Reid: Exception . 
}fr. Re id: 'l'hat's all. 

Re-direct examination by Afr. 1Ierr: 

Q. Now, the day following the day you went 
for your cows, did you talk to the man who sold 
the farm to Mr. Bilowl A. I came down here to 
Somerville and met Mr. 1fa reus and asked Mr. 
Marcus if he knew who got his farm. He told me, 
yes, there's a man named Bilow in Long I sland 
who took possession of it three weeks before and 

20 that's where I got his address from . 

30 

40 

Mr. Herr : 'l1hat's aU. 
(Witness excused .) 
Mr. Herr: We rest. 

(Deed dated September 25, 1D07, marked 
as Exh ibi t D-3.) 

(Deed dated March 30, 1907, marked as 
Exh ibi t D-4.) 

(Deed dated April 1, 1905, ma rked as 
Exhibit D-5.) 

The Court: We will adjourn un til to-
morrow morning at ten o'clock. 

(T hereupon the Court ad journed unt il 
October 27, 1937 at ten o'clock in the fore-
noon .) 
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1l1olion for Direction of Verdict. 

Somerville, N. J., October 27, 1937. 

TRIAL RESUMED. 

Mr. Reid: If your Honor please, the mo-
tion at this time is for a direction of ver- 10 
diet on the grounds set forth previous ly 
in my motion for a non-suit, which I repeat 
categ·orically. 

The Court: You don't need to repeat 
them. 

(Argument on the motion.) 

The Court: I will deny your motion and 
you may have an exception. 

Mr. Reid: Exception, please. 20 
:Mr. Heath: I wonder if we can admit 

without calling Mr. Crater and bring the 
deeds back up here to th is deed from 
Samuel Marcus and Lena Marc us to Lud-
wig Bilow dated May 31, 1935, recorded 
June 1, 193ti, Book number 27, page 385? 
VVe agreed last night that the deed was to 
go in, a certified copy. 

The Court: The record is apparent as to 
when the defendant got title. 30 

Mr. Heath: Except the testimony is that 
it was the 8th or 10th of June. 

':l1he Court: If I am correct, Mr . Doherty 
did say the deed was to be passed about 
the 14th of June and posse ssion was had 
on the 30th, that the tenant moved out on 
the 30th of June as he wanted to keep ,his 
children there at school. 

Mr. Heath: Appare ntly he got the deed 
ahead of that time. 40 
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::.fr. Reid: I have no objection to the fact . 
As a matt er of fact the title closed May 
31st . 

:Mr. Heath: 1:Phat's all. 
There is some test imony by the defend -

ant he didn't have possess ion that time and 
10 his men didn't tear down the fence. 

20 

30 

40 

The Court: Yes, that is r ight. All right. 
You may proceed to address the jury . 

Ther eup on Mr . Reid addressed the jury 
in behalf of the defenda nt . 

Thereupon Mr . He at h addressed the jur y 
in behalf of the plainti JI. 

Thereupon the Court charged the jury as 
follows: 



Charge of the Court. 

PORTER, J., Ladies and gentlemen of the jury, 
th is case that you have hcen called upon to fry iR 
onr. known in the law as an ejcctment suit and 
it has to do with the possession of land, and ihe 
pla intiff is Cather ine O' Bri en and ihe defenJant 
is Luclwig Bilow, and they admittedly are th e 10 
ownr-rR of adjoining farms in this county out at 
Neshanic. And the farm of the plaintiff , accord-
ing to ihe Uescl' ipi ion in the deed, run s only to 
the nortl1 f'li<le of the rlver and doe s not exte nd 
across it to the south side, and the south side of 
th e river is the northe rly bourn.lary of the defend-
ant's land. In other woTfh:;, the r iver is not in-
cluded in their deed . And you are not concerned 
with whether or not , by implicat ion , the O\Vllership 
ma y go to the cente r line of tha t stream . Rut the 20 
disp ute here is ·with respect to a strip of land 
along th e river on the Bilow side of the river, 
between it and a fence that adinittcdly wa s the re 
for some time. And the plainti ff says that for 
over thi r ty years she was in possess ion of that 
cfo•3puted str ip of land, that she occupied it ad -
vcrsflly to th e t itl e ow11cr , and that tha t occupancy 
has been open, notorious, actual, cont inued, visible, 
distiue t and hosti le to the t itle owner for all of 
those yea.rs. She says by one of her witnesses 30 
that that fence was t here over fort y-one years 
ag o and was continuo usly there since, anU how 
much longe r she does n 't know. And she says 
that tJrnt fence was ma intained equally by the two 
owners; tha t it was do,vn at t imes because of 
the water condi t ions , freshets or ice in th e riv er 
carry ing it down, but that it substantially - had 
been there du ring this per iod of years under the 
comiitio11s Urnt !::lhe da ims . And she says that 
tha t situat ion obta i11ed un t il the 15th of June, 40 
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1935, at which t ime Mr . Bilow became the owner 
of the farm across the river, and he caused that 
fence to be removed, and that as the result thereof 
the catt le pastured on the O'Brien farm wandered 
out across the river. Because of that fact the 
attent ion of Mr. O 'Brien, the son of the owner, 

10 was called to the fact that the fence no longer 
wa s there. He was obliged, with his son, to go 
and get the cattle and ascertain what had caused 
the escape of the cattle and found this situation 
and he says that he found two men ther e demolish-
ing the fence on that day and he \vaded across 
th e stream, and told you just the situation he 
found and of having a conversation with them, 
at which time he was told the boss had ordered it 
down, and ordered him away in forcible and 

20 boisterous language . Hince then there has been 
no fence the'.re, I take it, and so she, Mrs. 0 'Brien, 
comes here, through her witnesses, to ask that 
she be awarded the possession in this suit of that 
disputed land, that Mr. Biluw no,v ha s possession 
of and claims as his , because her deed covers it; 
his deed going to that fence and not to the edge 
of the river, and she says ::;he is entitled to it be-
cause what had been wrongfully originally, has, 
because of the lapse of years, ripened in a right 

30 and that because she has had the possession of 
this pr operty for this period of years is now the 
owner of it. 

Mr. Bilow denies that there was a fence there 
,vhen he became the owner of this property and 
denies that thcTe had been for a considerable ti me 
before that, an d he also denies, therefore , that he 
removed any fence because he obviously could not 
remove ,vhat was not there, and he and Mr. 
Doherty, a N e,v Yor k attoniey who ,vas repre-

40 senting him apparently at the time, looked at this 
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place and both of Lhem say that in May, Mr. 
Doherty at least sayR in May, accompanied by 
}fr. Tiilow, l'Ode arou nd the place and then later 
in May, I think perh aps th e 17ll,~ I have for -
gottc11 the dat e- he and }fr . Bil ow and some one 
else, Mr. Man.:us, l think, the t hem owner walked 
abont the place and observe d the boundar ies and 10 
tho conditions and Mr . Doh er ty says there was 
no fence there. rrhcrc wer e some evirlcnccs of 
fcnecs hn.ving been thCTe, ·wire stra nds, particles 
of it, where it ha d been attached to t rees the ba rk 
having grown over th e wire or str ands of who 
as the ease may be, I think in one in sta nce the 
bark was said to have been three-quarte r s of an 
inch lh iuk. Mr. .Bilow says tha t he orde red no 
one to tnke down the fence. He had no two men 
working there; he knows nothing about that mat- 20 
ter because he says, while he had t it le to the prop-
erty before the 13th of J un e, as a ma tter of fact 
he didn't take possession of it; tha t Mr. Marc us 
had some ch.ildren who were in school and he 
didn't wish them to be incommod ed by hav ing 
to change schools before the school year was over, 
and so he agreecl when he boug·ht. the proper ty, 
in writing, that Mr. :Marcus was to stay there at 
a nomina l rent as a tenant unti l the 30th of J une. 

:Kow, of course, Yt:r. Marc us may have been 30 
there as a leuant aud Mr. Bil ow may , st ill have 
lrnd men ther e doing w01·k, but at any rate, t hat 
is }1r. Bilow's test imony about this matter, that 
he did not have any one tiier e doing work, that 
he did not bave the fence demol ished, that he did 
not engage these men, if any were there, and 
furtliermore as far af:i he kriu\vs there was no 
fence there to be demolisb ed. 

That raises ques tions of fact and yOu are the 
fact finders and on the question of fa ct and on the 40 
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q1rnstion of the testimony thnt has been adduced 
before you Counsel have taken considerable time 
Lo argue and to review the testimony and they 
lrnve both in my judgment done it very thor-
ough ly and ve ry completely and that re lieves me 
from the necessity, it seems to me, of further go-

10 lng over the testimony other than I have already 
done in giving you, as I understand it, the salient 
position of the two sides. In what I have said, 
however, if I have misquoted the testimony in 
any particular, of course you must disregard such 
errors and depend on your recollection of what 
the testim011y was. Likewise if Counse l may have 
misquoted the testim ony in any particu lar , you 
will clisreganl their er ror s, depen din g on the tes-
t imony as you reca ll it, considering it all and 

20 drawing from it such inferences as might prop-
erly be drawn from it in order that you may de-
cide the issue here as to whether or not it be true, 
as Mrs. O'Brien alleges, that she acquired the title 
to this dis puted land by the possession of it, the 
dominion over it adversely, continuously, dis-
tinctly, noto riou sly, visibly fo r over thirty years. 
lf she has satisfied you to that effect by the pre-
ponderance of the evidence, she is entitled to a 
ve rdic t which will be a verdict for possession and 

30 nominal damages that she has suffered by the 
deprivation of the property by Mr. Bilow, if you 
fin<l he has actua lly depr ived her of what was 
hers. J say a nominal sum, which might be a 
dollar or six cents or any other nominal amount 
tha t you might find. She does not sue and docs 
11ot ask for anything but that. You are not con-
cerned with the ,visdom of the Jaw. You are not 
concerned with the Court's ruling s on the ques: 
tions of laws during the progress of th is tria l. 

4!0 You are not concerned with the motions that have 
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been made on behal f of the defendant, which 
were made out of your presence; sufficeth to say 
that the Court has decided that there is thi s ques-
tion of fact and that makes neccssal'y the sub-
mission of th e case to you for your determina-
ti011 because that's your £unction and your sole 
fun ction as fact finder s, to find th e facts . The 10 
Court has no fu nction with respect to facts but 
only with respect to the law, and the Judg e is 
the Jud ge of ihe law and you will tak e what the 
Court says about the law to be corr ect. 

The Statute of thi s Sta te provides, insofar as 
i t is applicab le to thi s case, "that thir ty yea rs' 
actual possess ion of any la nd, tenements or othe r 
real estate , except ing woodlands or uncultivated 
trac ts, unint errupte dly contin ued by occupancy, 
descent, conveyance or otherwise i in ,vhaiever 20 
,•my or manner such possession may have com-
menced or hav e heen continu ed, shall ves t a full 
and com])lete Tight and tit.le in every actua l pos-
sesso r or occup ier of such land s and shall be a 
sufficient bar to all claims that may be made, or 
actions commenced by any person or pe l'sons 
whaisocvcr, for the recovery of any such lands, 
teneme nts or other real esta te . ' ' That is the law 
and und er U1ai law Mrs. O'B ri en says tha t she is 
entitled to the possess ion of this land because it is 30 
hers by right of adverse ly holding it for over a 
period of lhi rty yea r s. 'l1he Courts have construed 
this Stat ute to mean that they must have obta ined 
the possession adverse ly to the ow11er and where 
tlw Statute says, as T have read it, "That they 
must have obtained the possession in whatever 
way or manne r such possession may have ~om-
mr.nccd ", that means, and the decision s of our 
Court s have all been, tlrnt i t mean s there must 
have beou a wrongful taking in the firs t place. It 40 
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must have been adv erse to the original owner, and 
so 1\frs. 0 'Brien says ihat she had obtained it 
originally adversely to the lawful owner, she and 
those who owned it before her, bui the conti nuity 
of possession is there for over the thirty years 
provided by the Statute by what we call privily 
of passing from one to the other. 

The defendant says ihere is no such situat ion 
and no such privity and that raises a question 
also whether under the testimony of Mr. Brokaw, 
from whom the O'Briens obtained the property, 
there was a break or not in that privity or con-
tinuity . Paraphrasing the Statute, as was done by 
Mr. Justice Bodine in one of ihe decisions ren -
dered by the Court of Errors and Appeals in thi s 
State, he used this lan guage : '' Actual possession, 
uninterruptedly continued thirty years, is that 
which the legislature has said vests title to lands, 
other than woodlands or uncultivat ed tracts". 
~Tow, of course woodland nnd uncultivated tracts 
are excepted from ihe provision of this Statute 
and the period of time which the law provides that 
the squatter may obtain title to those kinds of 
lands is sixty years. But can there be nny ques-
tion that this is cultivated land I Tt is a farm used 
for farming purposes; and just because a river 
flows through it doesn't take it out of the class of 
cultivated land and so I say to you as a matter 
of law tha t this is the kind of land that th e Stat-
ule contemplated. It is cultivated land. Where 
proprietors of adjoining land, such as the O'Brien 
property and the Bilow property or their prede-
cessors in title, as th e case may be, agree between 
themselves on the boundary line or th e fence and 
did not put it exactly "rhcrc the deeds call for it, 
they are holding it adversely, each aga inst the 
other, with respect to any lands that are enclosed 

I 
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ln that fence or otherwise. rr1hat is quite different 
from a 1ieense or permissio n to use land. Of 
course, if a person gives permission t.o another to 
use, there would be no wrongf ul possession in that 
event. 'l,J1cre would be no ·wrongful taking in tho 
fir st insta nce. I repeat, if they agreed to divide 
the course of the border line between their land, 10 
that gives neither any permission or use, but on 
the qu esti on of the signi ficance of the fence if 
there was ever one there or whether it was there 
and the fact that they divided the course betwee n 
them does not defeat the run ning of the Statute 
with which we a re concer ned. 

'rh is is an impor tant case and i t isn't a ques-
ti on of tl 10 va lue, intr insic value or the conven-
ience or otherwise of either party of hav ing accei;:,s 
io, the riv~r. However, they have the right, both 20 
of them, to as k you, as they arc dolllg in this case, 
to set tle thi s controversy; to say what the facts 
are. rl10 say who does, as a matter of fact uncler 
the Jaw ns 1 have expla iue d lt to you, have t he 
right of possess iou to that disputed land, and that 
is all you arc concer ned with . You must not he 
swayed by cons iderations of sympathy or how you 
wonld prefe r to decide it if you wer e left to your 
o,vn preference, I.mt unde r the law, as I have cx-
plaine<l j t io you, and the fact s as tl 1ey hav e been 30 
rec ited here, you must come to a verdict. Wh ether 
.Mr. 1:Wow is guilt y or not of ta king possess ion of 
pro perty that belongs to 1\f rs . O 'B rien ; whcilicr 
Mrs. 0 'Brien bas the ri ght of pos sess ion of that 
hrn<l; whe1'he1· she has establ ished her ri ght by the 
test imony without fear and wit l,out favor. You 
must answe L" that ques t ion, and when yo n have 
done that you have performed your dutr and that 
i1, a ll you are asked to do in thls case . You may 
re ti 1·c and the clerk will r eceive _your verdict. -¾O 
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Thereupon the jury re t ires. 
Afier sorne delibera tion the jury r etur ned to the 

Court Room and received fur ther instructions 
from the Court. 

'l1hc Court: :i\1:embers of the ju ry, I have re-
ceived a note from you ,vhich reads as follows : 

10 '' Can we have .Mr. Covert 's test imony please.'' I 
am sorr y to sa y that I camiot hate the stenog -
raph er read that to you at this t ime, nor do I 
think it shoukl be necessary for the reason that 
aR I tricrl t o tell yon, wh en I gave the case t o you 
fo r your deliberation, it is your job t.o remember 
·what the testimony was and moreover, the respec-
tive· attorneys took a consiU.erable time to review 
th e t e:-;timony, and I think that it was not only 

20 
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t horo ughly bu t very ,vell done. Tho upper Cou r ts 
have frowned upon picking out one witness' tes-
timony an<l rea<ling it or refe r ring to it to a· juTy 
in a situation of this kind hPcnnse it over empha-
sizes that one piece of testimony or that one 
·witness ·whereas you must take all of the tes t i-
mony a::; a whole, not just t ake one bi t of it. 
Therefore it has not been my practice over any 
of the years that I have been a Tria l Judge to 
per mit the jury after they have deliberated to 
have certa in testimony read to them or have their 
rccolfoct.ion re fr eshed by jus t having one wit ness' 
testimony read. The only prop er way, in my 
judgment, ·would be to have the court repor ter 
read all 0f t he testimony from beginning to end 
and that T am not allowing' him to do. You don't 
ask for t ha t ) and if you did, you would not get it. 
So I am very sorr y under the circumstances that 
l canno t) for the r easons I have indicated, accede 
to your request. Remember th e testimony as best 
you can. There are twelve of yon; reconsider it, 
rem~rnbcr what Mr. Covert said as best you can. 
You may now r eti r e. · 
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Exceptions. 

Juror No. 3: ls there any diagram belonging to 
either party! 

The Court : Not that I ever heard of or suw. 
A Jnl'Or: 'rVe don't understand how many 

chains or links --
The Court: Ko, I don't either. But that isn't 

the point. Tbe point is with respect to the dis- 10 
pul ed property. I told you that in my charge; 
that which lays Letween the fence and the river. 
You are not concer ned whether four chains and 
1::cvcutcc11 link s or seventeen chains and four link s. 
Tt is the disputed property; no question about 
what it is. You Uon 't need to know the extent of 
the area of it. It won't help you in your deter• 
111ination of what they are entitled to or not. It 
may be a squ aTc mile or a square inch, it doesn't 
make any diiTercnce in the presentation of the 20 
case whether it. is a large area or a small area. 
You may retire. 

Thereupon the jury retired. 

ExcEPTIONS. 

Mr. Reld: I take an exception, if your Hon.or 
please, to the charge as given a11d to the refusal 
,to charge requests in paragraph two, and para - 30 
graph three of the r equests to charge-, which I 
assume is in the record. 

The Cour t : Let it be noted. Any exceptions l\fr. 
Herr, or .Mr. Heath, 

Mr. TTerr: I take exception to that part of your 
Honor's charge wherein your Honor stated sub-
stantia lly w11at had begun originally lrns because 
of the lapse of years, ripened in a right. J:!}xccp-
tion to that. 

And I take an exception to the failure to charge 40 
each request. 
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The Court: Let it be noted. 
Mr. Reid: I want to make an exception on the 

r'Ccord to your Honor's statement thU.t the land 
in dii:;pute, is the land between the fence and the 
r iver on the ground that the complaint clearly 
embraces the only land described in the complaint 

10 is the land between the banks of the river. 

20 

30 

40 

rrhe Court: All right; let it be noted. 

REQUESTS TO CHARGE. 

The plaintiff respectfully requests the Court tu 
charge the jury as follows: 

l. Tf the jury should find from the evidence 
that the person who was t}rn form er owner of the 
defendant's property by their acts in locati ng the . 
line ha d fixed it definitely, and so induced the 
plaintiff and those from whom they derived their 
title to act upon such erroneous locat ion , the de-
fendant iR bound by such locat ion, and is by his ac-
quiescence and the acquiescenee of his predeces-
sors in title 110"\V precluded from disputing the 
boundary line so fixed , if the a~quiescence was for 
a period of mor e than hventy years. 

7 New J er soy Miscellaneous, page 642, 
Suprnm e Court, Keilt vs. Lozier. 

2. Where proprietors of adjoining lands agree 
upon, fix, and cstahlish a boundary line between 
their respective tracts, and each occupies up to 
the boundary line, possession is mutually adverse 
to each other, and , if continued for the length of 
time prescribed by the statute of limitations, will 
ripen into a perfect tit1e. 

2 Corpus Juris, page 137. 
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3. The very ground of title by adverse enjoin-
ment is that the party against ,vhom it is set up 
has so long permitted the adverse enjoinrncnt, and 
failed to vindicate his rights, that the presump-
tion of a grant is raised. The possession is ad-
verse if it is open, visible, exclusive with the 
apparent intention of claimi.r1g ownership. 10 

14 Nev.' Jersey Law. 

The defendant respectfully requests your Honor 
to charge: 

1. Plaintiff bases her title to the premises 
claimed by virtue of thirty years' unbroken ad-
verse possession. The possession must he Rhown 
to be a hostile possession. If you find that the 
possession during that period or any pa.rt of that 
period ,vas by pet·mission, them the p]ainti:ff bas 
failed to show such possession as v,rould create a 
title in her to the premises claimed , for possession 
by permission could not ripen into title. 

2. Plaintiff in her complaint states that the 
thirty years' unbroken adverse possession accrued 
on or before 1-fay 30, 1935. Since plaintiff's testi-
mony admits that she herself did not adversely 
possess the premises claimed for thirty yeaTS 
prior to that date, she must, in order to maintain 
this action show that those before her and through 
whom she claims possessed the premises adversely 
and continuously for a sufficient number of years 
to make up the thirty year period to May 30, 1935. 
In addition to that she must sho-w that those whose 
possession she re1ies on to make up the thfrty 
year period, intended to acquire title by adverse 
possession and have passed on, one to the other 
and finally to her the rights which they were ac-

20 
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40 
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Exhibit P-1. 

(Photostat of River and Fence.) 

(Opposite 11:w"') 

Exhibit D-1. 

(Photostat of Two Streams of Water.) 

( Opposite IE'r) 
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Exhibit D-2. 
Agreement, dated May 17, 1935. 

rrHIS AaHEEMEKT made this 17th day of May 
1935 Between Samue l Marcus and Lena :Marcus, 
his wife, both resid ing at Hillsborough Township, 
New Jersey, hereinafter known as the Sellers and 
Ludwig Tiilow re siding at No. 109-46 Van Wyck 
Blvd., Riclunond H ill, ~ew York, hereinafter 
known as the Purcha ser. 

'rhe Sellers hereby ag ree to sell and convey to 
the Pm·chaser and the Purchaser ]1ereby agreeR to 
purchase from the Seller, all .l;hai certain, farm, 
tract or parce l of land with the hnil<lings and 
improvements thereon erected, situate, lying and 
being in the Tow11ship of Hillsborough, in the 
County of Somerset and State of New ,Jersey and 
more particularly bounded and describcrl as fol-
Io,vs: 

Beginning at a stake stm1ding in the middle of 
the public road leading from Neshanic to Clover 
Hill, also the corner of the Hillsbornugh Town-
ship Farm; thence runnin g along the li~e of said 
farm, north 13¼ 0 , west, 33 chains nnd 8 links to 
the southerly bank of the South Branch River; 
thence along said bank of sni<l rive r the courses 
and distances thereof to N eshanic Creek and 

30 cross ing said Creek to a stone or stake on the 
westerly side thereof near the hank and also near 
the bank of Uie said river; thence running on the 
weste rly sjde of said cree k, south , 64°, west, four 
(4) chain s and 60 links to a stake Ol' stone corner 
of the second tract sold to .John D. Hageman; 
thence along said Hageman 's farm, south, 12½ 0 

east , 33 chains to a stake in the middle of the 
aforesaid road; thenc e along the middle of said 
road (1) north, 82° east, 25 links (2) north 88° 

40 east 4 chains (3) south 83' east, 5 chains (4) 
north 87½ 0 east 6 chains (5) south 86½ 0 east, 7 
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chains and 68 links tu the place of beg·inning. Con-
taini ng· 73.8!) acres more or lcRs. 

Bei ng the same premises conveyed to Rasco 
Stock Farms, Inc . by deed of Isidore Bass and 
wife' recordecl in the Clerk's office of Somerset 
Connty on ,July 12, 1928 in Book of Deeds H21 on 
pag'es 148 etc. and subsequently convr.ycd hy 10 
Basco Stock Farms, Inc. to Samuel Marcus by 
deed dated May 31, 1932 and recorded in the 
County Clerk's office of Somerset Connty on .June 
15, 1932 in Book R.-22 of Deeds at page 434. 

rrogethe r with all rights of way, if any , to the 
neareRt pnh lie higlnvay . 

The purchase pr ice is Seve nty-three Hundred 
($7300.00) Dollars , payable as follows : 

Pivc Hundred ($J00.00) Dollars, by check sub-
ject to collection , on the sig-nillg of this contract., 20 
the r eceip t whereof is hereby acknowledged. 

Sixty -eight Hund re d ($6800.00) Dollars in cash 
or good certified chrck on the delivery of the 
Deed as hereina fter provided . 

The sale includes one (1) fractor-Fordson , one 
(1) Ha rrow with th ree (3) sections , with two (2) 
additional sections unconnected; one (1) double 
plough; 4 chicken feeders, all second hand lumber 
out::ddc on the ground; one heifer , all second hand 

w 
The rent. received by Mr. :Marcus from Sarah 

Benf er for one crcip for year 1935 amounting to 
$73.00 is to remain th e property of Mr. Marcus 
and no adjustment is to be made. 

The sa le does not include 4 barn doors and 
such lumber and pipes as are in the compartment 
in the wagon barn. 

The Deed shall be a full covenant and wananty 
<leed duly c::u:lrnowle<lgecl and suffieient for reeord-
ing, conveying said premises free and clear Of 40 
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all encumbrances of every natur e and sha ll be de-
liver ed wi thout expense to the Purchaser and shall 
include such Revenue sta mp s as may be neces-
snry 'rax cs for calendar year to be apport ioned. 

The Deed shall be delivered at tbe home of the 
parties of the first part on or befo re June 14, 1935 

10 at 11.30 A.M. 

20 

The covenants and cond itions her ein contain ed 
are binding on the part ies hereto and th eir re-
spect ive heirs and ass igns. 

The deposit made hcrcu mle r s11all cons titute a 
lien on sa id premises but such lien shall no i con-
tin ue afte r defaul t of th e purcllnser. 

IN \\ 7ITNEss WHEREOF the pa rti eR hereto have 
hereun to set their re spe ctive hands and seal s the 
day and yea r fir st above written. 

SAMUEL 1L\RCUS 

Luowru BLLow 

If title closes before June 30, 1935 the Pur -
chase r ,vill re nt the hou se on said pr emise~ to the 
Sellers for the per iod from date of closing to 
June 30, 1935 for the sum of One dollar . 

30 May 1'7, 1935. 

40 

SAMUEL MAl:I.CUS 

Luowrn Bn,0w 
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Deed, dated May 17, 1935. 

G-EOltOE G. BROK,\ W and FnANCES 

A., his wife 

to 

Jo HN O'BnrnN and CATHARINE, 

his wife. 

'!'HIS I"1DE NTURE , made the Twenty-fift h 
day of September in the year of Onr Lord One 
'l1bousan cl Nine Hundred and Seven 

Between George G. Brokaw and Frances A. 

10 

nrokaw, his wife, of th e 'rown ship of Branchburg 20 
in the Count y of Somerset an d State of New 
Jers ey of the Fi r st Part, 

And John O'Brien and Catharine O'Brien, his 
wife of the City of Jerse y City in the County of 
Hudson and State of New Jersey of the Second 
Part , 

WITKF.SSF.TTT, that the said pa rty of the first 
pa ri, for and in considerat ion of Forty -five Hun-
dred Dollars , lawful money of the "Gnitcd States 
of America, to them in hand well and tru ly paid 30 
by the sa id party of the second part, ·at or before 
ilte sealing and delivery of th ese presents, th e re-
ceipt whereof is hereby acknowledged, and the 
sa id par ty of the fir st part, the r ewith fully satis-
fied, contented and paid, have given, granted, bar-
gained, sold, aliened, released, cnfeoffcd, con-
veyed and con.firmed, and by these presc .nts do 
give , grant, bargain, sell, al ien, rel ease , enfeoff, 
convey and confirm to tbc said party of the second 
part, and to their heirs find a ssigns forever, 40 
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All th ose two tracts or parce ls of lan<l and 
premises, heee inafter particul a rly described, situ -
ate, lying arnl being in the Town ships of Branch -
burg and H illsbo rough in the County of Somerse t 
and State of New Jersey. 

First 'rract being in Branchburg Township. 
}0 Beg inning at an iron pin in tho Sou th line of 

Hie South Branch Ra ilroad Co. lm1ds and center 
of P ublic Road leading from Montgomery to Fair 
View School Ho nse, also in Northe rly line of 
Publ ic R.oa<l kiad ing from Nesha ni c Stnt ion to 
Three Brid ges. Thence with South er ly line of 
sa id Rail road and No rt.herl y line or la st men-
t ioned Pub lic Road . (1) South ~ixty -1tine df!grecs 
fifteen minutes East, fou r teen chain s and nine 
links; (2) South seventy degrees five minutes East 

20 two ehains and eighty -seven linlrn to corner of 
farm of Louis TT. Sch enck; thence with hi s line on 
VVesterly side of di tch Sou th twe lve degrees forty-
five minutes \Vest eleven chains and seventy th r ee 
links to stake East side of VVillow tree, thence 
Korth cighty-seve11 degTees fifteen minutes ~'"est 
two chains for ty links to stake c1ose by a willow 
tree ; thence So uth five degr ees forty-five minutes 
West six ehains mid r-ighty-five links to a large 
birch tr ee (scarred) st andi ng on Nort h si<l.e of 

30 tl1c South B ranch of t.he Raritan Rive r ; the nce up 
tltc said River the sever al cour ses an d distances 
to the midd le of tbe No rth abutmen t of the Bridge 
over said Rive r an<l in ceuier of t lrn Public Road 
lead ing from 11ontgome ry to Fair View School 
Hou se; thence in midd le of said Road North 
twenty- two degrees fifty -five minutes East, 
twenty-two chains anrl fifty-nine links to place of 
h1:g inni11g. Containing thirty-six au<l. forty -three 
one hundredt h s acreH more or less (br ing a part 

40 of the same premi ses conveyed to said George G. 



125 

Exhibit D-3. 

Brokaw by Deed recorded u1 County Clerks Office 
in Book 0. No. 11 of Deeds pages 401. 

Second Tract situated in Hillsborough Town-
ship. 

Beginning at the lo-,vest inside end of the East 
·wing wall on the South side of the River Bridge 
(at Black Point) over the South Branch of the 10 
Rar itan River on Easterly side of the public road 
leading from Montgomery to Fairview School 
House. Thence on the Upland or top of Bank on 
South side of said River and meadow the six fol-
lowing courses (1) North seventy-two ilcgrccs 
fifty minutes \Vest nine chains and twenty -eight 
links to stone (to be set) (2) Nort h seven ty de-
grees fifty-five minutes \Vest three chains and 
thirty-five links to small elm ten feet South of 
large white oak tree (3) North fifty-one degrees 20 
twenty minutes Vlest six chains and five links to 
young Hickory twelve and one half feet from 
large }iaplc tree. ( 4) North sixty-four degrees 
"\Vest four chains and sixty-three links to small 
elm tree. (5) Korth fifty-eight degrees th irty 
minutes \'Vest four chains and fifty-three links to 
crntched elm tree. (6) North fifty -six degrees 
forty-five minutes \Vest one chain and seventy -
four links to South side of large elm tree being 
the last tree along meadow. Thence \vith other 30 
lands of party of the first part South fifty -nine 
degrees fifteen minutes \Vest six e-hains and nine -
ty-one links to stone (to be set) in line of Charles 
Duncan's (formerly Mcilheney's) lands; thence 
with said Duncan's line South thirteen degrees 
thirty minu tes East twenty-five chains and forty-
eigl1t links to center of before mentioned road; 
thence in said road the six following courses (1) 
North fifty-njne degrees twenty-five minutes East 
nine chains and nine links; (2) North fifty -seven 40 

I 

I 

I 

I 
I 
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degrees fo rt y minutes East three chains and five 
Jinks; (3) North fifty -seven degrees forty- five 
minutes F,ast f our chains and sixty-five link~; (4) 
Nor th sixty-one degrees for ty-five min utes East 
five chains an<l seven ty-five links; (5 ) North sixty-
one <l.egrces fifteen minutes East three chains and 

10 thirty-eight lfoks; (6) Nort h sixty-one degrees 
thirty minutes East four chains nnrl seventeen 
links to a pos t standing on Easter ly side of the 
pu hlic road, thence :-forth forty degrees thirty 
minutes E ast thi rty-five links to place of be-
g inning. Contai ning forty-two acres and ni ne 
tenths of an acre more or less 42.910 A. 

'rhe above descr iptio ns a re taken from a ~mrvey 
of said premises made hy Ga rrctson and Peter C. 
S. Hageman Sept. 12, 1907. The above tracts are 

)!0 a part of the first two tracts conveyed to George 
G. Brokaw by Alex B. Brokaw and wife by deed 
dated Marc h 30, 1907 and recorded in Book C. No. 
11 on page 401 &c, of deeds for said County. 

Toget her with all and singn Jar the hous es, 
build ings, tr ees, ways , waters, profits, pr ivileges, 
ancl advantages, with the appurtenances to the 
same belongi ng or in anywise apperta ining. 

Also all the estate, right, t itle, interest, prop-
erty, claim and demand whatsoever, of the said 

30 party of the first part , of , in and to the same, and 
of, in and to every part and pa rce l thereof. 

~ro have and to hold, all and singu lar the ahove 
descr ibed lan d and premises, with the appu r te-
nances, unto the said party of tJ1e second pa r t, 
the ir heirs and ass igns, to the only proper use, 
benefit and behoof of the said party of the second 
part, th eir hP-ir s and ass igns forever. 

And the said George G. Tirokaw doth for him-
self, his he ir s, executors and admi.:nii-;;trators cove-

40 na nt and gr an t to and with the said party of the 
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second part, their heirs and assigns, tlrni he the 
said George G. J3rokaw is the t rue, lawful nnd 
rig-ht O\vner of all and singular th e above de-
sm·ibed land and premises , and of every part and 
parcel thereof , with the appurtenance s thereunto 
belongin g ; and tha t the said land and pr emises, 
or any part thereof, at the time of the sealing and 10 
delivery of these presents, are not encumb er ed 
by any mortgage, judgm ent , or limitation, or by 
any encumbra nce whatsoever, by which the title 
of the said party of th e second part, hereby made 
or intended to be made, for the above descrihcd 
land and prnmi ses, can or may be chan ged, 
charged, alte red, or def eated in any way whatso-
ever . 

And also, that the said party of the first part 
now have good right , full power and lawful 20 
authority, to grant, bargain, sell and convey the 
said land and premises in man ner aforesa id. 

And al so, that the said George G. Brokaw will 
wnrrant, secure, and forever def end the sa id land 
and premises unto the said John O 'Bri en, an d 
Catl 1arine O'Brien, their heir s and nssigns , for-
ever, agains t th e lawful claims and deman ds of aJl 
and every person or perso ns, freely and clearly 
freed and discharged of and fro m all manner of 
encumb rance whatsoever. 30 

I N \.VITNESS WHEHEOF, the sa id party of the first 
pa rt have heTeuuto set their hands and seals the 
day and yea r first above written. 

0EonGE G. BROKAW (S~AL) 

FRANCES A . BROuw - (SEAL) 

Sigued, Sca led and Delivered 1 
in the presence of } 

Lours H. SCHENCK 

40 

I 

I 



10 

20 

30 

40 

128 

E xhibit D-3. 

STA'T'F. OF NEw JEH SEY} ss .: 
CouNTY 01,· So:irnnsET 5 

B E IT HE;IE.M.llEHED, tha i on this rrwcnt y fifth day 
of September in the year of Our Lord One Thou-
sand Nine Hundred and Seven before me, the 
subsc riber, a Master in Cha ncery of Kew ~Tcrsey, 
personally ap pear ed George G. Brokaw and 
11.,rances A. Brokaw, hi s wife, who, I am satisfi ed 
are the grantors mentioned in the with in Ind en-
ture, and to whom l first made known the conte nt s 
th ere of, and thereupo n they acknowle<lge<l that 
they signed, scale d and delivered Ute snme as 
Uieir volunta ry act and deed, fo r the uses and 
purpo ses therein expr essed. 

And the said Franc es A. Brokaw being by me 
p riva tely examined, separat e and apart from her 
husband, acknowledged that she signed, scaled 
and delivered th e same as her voluntary act and 
deed, Freely, ,vithout any fear, thr eats or comp ul-
s ion of her said hu sband. 

Lours H . ScHE::-rcK, 

STATE OF ~Ew ,TEnSEY ( 
O01::NTY oF S m.rnRsET 5 ss .: 

M. C. C. of N. J. 

I, \VALTF.R K. CRATER, Clerk of sai d County, 
uo T!F,RF.n v CERTIFY ihc fo regoing to be a t ru e and 
con ect copy of a certai n DEED #5434 g iven by 
George G. Bro kaw and }..,ranees A., his wife, to 
John O'Tir ien and Cathar ine, his wife, dated Sep-
tember 25th, 1907 as the same is recorded in my 
office on Septcm ber 26th, 1907 at 11.20 A. M. in 
Book of Deeds Ko. G 11 on page 473. 

IN WrT KF.SS 1VHEREO.J<', l have hereunto se t my 
hand and affixed the sea l of sa id County 

[SEAL] \his 8th day of October, l 937. · 

WAL'T'ER K. CRATER, 

County Clerk. 
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Deed, dated March 30, 1907. 

ALEXANDER B. BROKAW an<l ,TULIA 

C., his wife 
to 

GEORGE G. BROKA\V. 

THIS lNDEN'fUTilc, made the thirtieth day of 
March, in the year of our Lord One Thousa nd 
>Tine Hundred and seven 

Behveen Alexander B. Broka,·v and ,Julia C. 
Brokaw, his wife, of the To,vnship of Branchburg 
in the County of Somerse t and State of New J er-
sey, of the first part; 

And George G. Brokaw, of the Townsh ip of 
Branchburg in the County of Somerset and State 
of New Jersey of the second part. 

\V1TNESSE'I'H, that thr said party of the :first 
part, fo r and in consideration of One dollar and 
other good and valuable consideration, lawful 
money of the United States of America, to them 
in hand well and trnly paid by the said party of 
the second part, at or bef ore the seali ng and de-
-livery of these prese nt s, the receipt whereo f is 
hereby acknowledged, and the said JJarty of the 
first part being therewith fully satisfied, contented 
and pai d, have given, granted, bargained, sold, 
aliene d, released, enfooffed, conveyed and con-
firmed, and by these presents do give, grant, bar-
ga i11, sell, alien, release, enfeoff, convey and con-
firm unto the said party of the second part, and 
to his heirs and assigns, forever. 

All the r ight, title and interest of the parties of 
the first part, bei.ng the undivided ½ inter est in 
and to all those tracts or parnels of land an d prem-
ises, hereinafter particularly described, situate, 
lying and bcine£ in the Townships of Branchburg 

! 
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and Hillsborough in the County of Somerset and 
Slate of New Jersey. 

r:rLc fir;;t tract being in the Township of Ilills -
horough and beginn ing at a point in the Souther ly 
side of the south branch of the Hari tan River at 
the mouth of the Neshanic River and runn iT1g up 

10 the said south branc h of the Raritan River on the 
Sout herly edge thereof the several courses thereof 
to a stake a corner of the formerly McTlhaney 
fann ;.thence by said farm South fourteen degrees 
East forty four chains anu sixty- five links to a 
stone in the road leading from Montgomery to 
Neshanic Stat ion a corner to lands of J. Hage-
man; thence by his lands (1) North fifty eight and 
three quarter degree s Ea st, nine chains and nine 
links to a stake; thenc e (2) )forLh fifty seven and 

20 one half degrees East, three chains nnd five links 
lo a sta ke; (3) North fifty seven and three quar -
ter degrees East, f our chains and sixty -five links 
to a stake (4) Nor th sixty one and one half de-
grees East, five chains and seventy five links to a 
stake; (5) North sixty three degrees East three 
cha ins and thirty eight links to a stone; (6) North 
sixty six degrees East, five chains twenty links to 
the beginning. Containing sixty and thirty one 
hundredth acres more or less. 

30 The second tract being in tlie Township of 
Branchburg, on the North side of the river, Be-
ginning at an iron pin in the Southerly line of 
the South Branc h Railroad Company in the 
middle of the road leading from N esha nic Station 
to 11ontgomery being a corner to lands of Theo-
dore G. Case, and running by hi s lands (1) South 
six nnd one quarter degree s West, one chain to a 
stake on the Easterly sirle of sa id roa d ; (2) South 
twenty one and one quarter degrees ,,rest, eight 

40 chains aud fifty links to a slone; (3) South eigh ty 
one and one quarter degrees West, th,·ee chains 
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and forty-nine links to a the Northerly edge of a 
marked white oak tree; (4) West eleven chains 
and twenty six links to an ash tree (at 27 and 
10.12 are stones); (5) Nor th eighty two degrees 
\Vest, six chai ns and five links to a stone (.at 6.00 
is walnut in line); (6) South twenty five and three 
quarter degrees West, three chains and fifteen 10 
links to a stone (7) South sixty-s ix and a half 
degrees East three chains eighty two links to 
stake (8) South eleven and one half degrees West 
two chai ns and forty links to a sta ke standing in 
!he Northerly edge of the South Branch of the 
Raritan River; thence do\1,1n the edge of said r iver 
the several courses thereof to a birch tr ee a 
corner to lands of John G. Schenck; thence by his 
lands (1) Nort h six degrees East, six chains and 
eighty five links to a willow; (2) South eighty 20 
eight degrees East two chains and fo1:ty links to 
a willow on the Westerly side of a ditch; (3) 
N ortb eleven and three quarter degrees East, 
eleven chains and seventy three link s to tho line 
of lands of the aforesaid South Branc h Ra ilroad; 
thence by their lands North seventy two and one 
half degrees VVest, two chains and eighty two 
links to a stake; the nce N ortb sixty nine and three 
quarter degrees \Vest fourteen chains and nine 
links to the place of Beginning. Containing fifty 30 
four and four one hundredth acres m'ore or less. 

Being the same two tra cts conveyed to Alex-
ander B . Brokaw and George G. Brokaw by deed 
of Lemirah Suydam, dated April 1, 1905 and re-
corded in lhe Somerset County Clerk's Office in 
Book L No. 10 of deeds , on pages 198 etc. 

'rhc third tract being in the Townsliip of 
Branchburg, beginn ing at an iron stake in the 
line of lands of South Branch Railroad, being in 
the midd1e of the road leading from Montgomery 40 
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to "Fairv iew Sehool Hon se", a corne r to ln.ndR 
o.f \Villiamso n 's far m, and running by lan ds of 
sa id ra ilroad (1) Nort h sixty -nin e and¾ degrees, 
·west thirt y-thr ee chai us and foriy -lhre e links, to 
an ir on Rtake, a corn er to land of George Hall; 
thence, by Ha ll 's line (2) South thir ty eig-ht and 
½ degrees \Vest six chains and seventy -eight 
links to a stake; thence (3) Sou th forty th ree aml 
¼ degrees "\Vest one chain and eight y links to the 
Nor ther ly edge of South br anch of the Raritan 
River ; thence (4) down ihe Northe rly si<le of sai d 
River, the several cour ses ther eof, to the cor ner 
of land s of the Wi lliamson farm; thence (1) by 
sai d far m Nor th eleven and ½ degrees East, hvo 
chain s and forty links to a stak e; (2 ) Ko rth six ty-
six a nd ½ degrees West tJnee cha ins and ~ight.y-
two links to a stone; (3) North twenty-five and 
¾ degl'ees East, th ree chains and lifLeen links to 
n stone; ( 4) Routh eighty hvo degrees East, six 
cha ins and five links to an ash tree (at .05 is \Val-
nut in lilrn); (5) E as t eleven chains and twenty -
six links to th e Nort h edge of a whi te oak tree 
(at 1.14 is st one ) ; (6) Korth, cigJ1ty -one and ¼ 
degrr,r,s Fias t, three chains and forty -nin e links to 
a stone on the Eas terly side of afol'esaid road; 
(7) North, twenty -one and 1/:1: O.egrees East, eight 
chain::; and fifty links to a ::;tak e; (8) Kort h , six 
and ¼ degreei;i E as t , one cha in to th e place of 
beginning; contain in g forty -nine and twent v-five 
lnw <lrc<lU1s ( 49.25) acres, 111orc or less. · 

Reing f:he fiam e premises c011veyed to the said 
Alexand er B. Broka w and George G. Brokaw by 
deed of Lew .is C. Pitte nger and wife, dated March 
9th, 1906 and recorded in Somcnict County Clerk' s 
office in Book S. No. 10 of Deeds on pages 397 etc. 

Together ,vith all and sing·ulat' the lwm;es> 
huild ings, tr ee~, ways, waters , profit s, pr iv ileges, 
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and advantages, ,vith the appurtenan ces to the 
same belonging or in anywise appertaining. 

Also, all the estate, r ight, title, interei:;t, pL'Op-
ert y, claim and demand ,vhatsoever, of the i:;aid 
party of the first part, of, in and to th e ~amc, nnd 
of, in nnd to every part and parcel th ereof. 

To have and to hold , all and singular the above lo' 
described land and premise s, with tlw ap µur tc-
nances, unto the said party of the second part, hit:; 
heirs and ass igns, to the only pr oper use, benefit 
and behoof of the said pa r ty of the second par t , 
his heirs and ass ign s foreve r. 

And t.hc sai d Alexander B. Bro kaw and .Jnlia 
C. Bro kaw do for themselves, their he ir s; execu-
tors ruul a dminis trator covenan t and ag ree to and 
with the said part y of the sei;oud par t, his heirs 
and aRsigns, that he the said Alcx:mcfor B. Brokaw 20 
is the true, Ia,vful and right o,vncr of all and 
sl.ngula r the above described land and premises, 
n.nrl of every part and parcel thereof, with the 
appurtenances thereunto belonging; and that the 
said land and premises, or any par t th ereof, at 
the time of the sea ling and Uelive1·y of theoe pres -
cmts, nre not encumbered hy any mortgage, judg -
ment, or limitation, or by any encurnbra.ncc what -
soever, by whi ch the title of the said party of the 
second part , hereby made or intendeU Lo Ue made , 30 
for the ahove desc r ibed land a ncl premises, <Jan or 
may be change d, · charged, alte red or dcfenterl in 
any way whatsoever. 

And al so tliai the said pal'!y of the first pa rt 
now ]1avr. good rig ht., full power and lawfu l au-
th01·ity to gra n t, barga.ini sell and convey the said 
land anc.l. prem ise s in manner aforesaid. 

Ancl il.lso, that he the said Alexan<l.er B . Broka-w 
will \Varrant, secure, and forever dcfcmrl thr. Rnicl 
larnl and premises unto the sa id George G. 40 
Tirolrnw, his heirs and assigns, forever, ag'ains t 

I 

I 

I 

' 
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the lawful claims and demands of all and every 
person or persons, free ly and clearly freed and 
disc harged of and from all ma nn er of enemn -
hrnncc ·whatsoever. 

IN VVui-Ess \VHEREOF, tho said party of tho first 
pn rt have hereunto set their hands and seals th e 
day and year firs t above written. 

Alex B . BrokMv 
Julia C. Brokaw 

Signed, Sea led and Delivered ( 
in the pre sence of J 

Nelson Y. Du ngan 

(Sea l) 
(Sea l) 

State of Kew J ersev ) 
20 County of Somerset 5 ss. 

BE IT REMEMBERED tha t on thi s thirtieth day of 
March i11 the vear of our Lord Ono Thousand 
Nine Hu ndred ~ mid seven, hcforc me the suli-
scr lber, a. l\{aster in Chanc ery of Now ,Jersey, per-
sonally appeared .Alexa nder B. Bro kaw and J ulia 
0. Brokaw, his wife , who, I am satisfied, are the 
gra ntors ment ioned in th o within i.11de11ture, to 
whom I first made known the contents tlrnrcof, 

30 a11d there upon th ey acknowledged that they 
signed, sea led and <lcliver ed the i::arne as their 
volun tar y act and deed, for th e uses and pul'poses 
there in exp res sed. 

And the sai d .Tulia C. Br okaw being by IUe pri-
va tely examined, separate nnd apart from he r 
hu sband, further acknow ledged that she signed, 
sea led and delive re d the same as hel' volun tary 
act and deed, Fl'ccly, with out nny fear, thr oats or 
compulsion of her said husband. 

4_Q. Nelson Y. Dungan 
M. C. C. of N. J . 
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STA'l'.I:!: 01,' ~TEW ;JEil.SE Y ] ss . 
CoTTNTv OF 801.,rnnsET S · 

I, \V AL·1·1::u K . C HAT.KR, Clerk of said Coun Ly, Do 
Hereby Oerl'ify the foregoing to be a tr ue and eor-
rect copy of n certa in Dncn #47fifi given by Alex- 10 
and er B. Brokaw and Julia C., his wife to George 
G. Brokaw dated March 30th, 1907 as the sa ,~e 
ii=i recorded in my office on April 1st, 1907 at 2.00 
P. M. i11 Rook of Deeds i\o. C 11 on page 401. 

IN ,v rrr~F.ss W nBuRoF, I have here unto set my 
hand and affixed th e seal of said County 

[ SJ;AL) this 8th day of October, 1937. 

w ALTER K. C RATER, 

County Clerk. 20 

30 

40 
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Deed, dated April 1, 1905. 

L E .l\:11RAH s UY DA.M 

to 

ALRXAKnFJn B. Bn.oKA\\', et al. 

THIS INDENTT:RE, mad e the first day of 
April, in the year of our Lord One Thou san d Nine 
Hu ndred and five 

.Between Lc mira h Suydam, widow, of the Bor-
ough of Cranb ury in the County of Midd lesex and 
Stale of New J er sey party o.f ihe 1lrsi pa r t; 

And Alcx11nrhff B. Brokaw anrl George G. 
Brokaw of the Borough of Neshanic in the County 
of Somerset aml Sla te of New Jersey party of the 
second pa rt . 

VYnKEss.KrH, tha t th e said party of the first 
part, for and in consideration of Twenty eight 
hundred doll ars ($2800.00) lawful money of the 
United States of America, to her in hand well and 
tmly paid by the saicl par ty of U,e second part, 
nt or before the scal ing and rlclivcry of t.hcsc 
presents the receipt whereof is hereby aC'knowl-
edge d, and the said party of the first par( being 
therewi th fully satisfied, contented and paicl1 have 
g iven, granted, ba rga ined, sold, n.liencd, re leased, 
enfeo ffed , conveyed and confirmed , and by these 
presents U.o give, grant, barga.iu, i:;ell, alien, rc-
lcnf.c, cnfeoff, convey and confirm unto the said 
party of the second part, and to her heirs and 
assigns forever. 

All those cer tain ti-acts or pnl'cc ls of land mid 
premises, here inaft er par ticular ly deser ibed, situ-
ate, lying and being in the Townsh iv of Hi llsbor-
ough & Branchb urg in the County of Somerset 
and State of New Jersey . 
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Beginning at a point on the Southerly side of 
the South branch of the Raritan Hivcr 11! the 
mouth of the Kesbanic River and running up the 
said South branch of the Raritan Rive1· on the 
Southerly edge thereof the several courses the reof 
to a stake a corner of the formerly Mc1lhaney 
farm; thence by said farm Son th fourteen degrees 10 
East forty four chains and sixty five links io a 
stone in the road leading from ::\,fontgomcry to 
Neshan ic Station a corner Lo land s of .J. Hage-
man; the nce by his lands (J) North fifty eight 
and three quarter degrees East, nine chains and 
nine links to a stake ; thence (2) ~orth fifty ~even 
and one half degrees East, three chains and five 
links to a stake; ( 3) North fifty seven and three 
quarter degrees East, four ehains and sLxty .five 
link s to a stake ; ( 4) North sixty one and one half 20 
degrees East, five cha ins and seventy five links to 
a stake; (G) Korth sixty- three degrees East three 
chains aTid thirty eight links to a stone; (6) North 
sixty six deg rees Ea st, Jive chains and twenty 
links to the begiru1ing. Containing sixty and 
thirty one hundredth acres more or less. 

Second Tract in Branchburg Township, North 
side of said river: 

BegUming at an iron pin in the Southerly line 
of the South Branch Rai lroad Company in \he 30 
middle of the road leading from K eshanic Station 
to Montgome1·y being a corne r to 1::mrls of Theo-
dore G. Case, and runn ing by bis lands (1) South 
8ix and one quarter degrees West, one cha in to n 
sta.ke on the Easterly side of said road; (2) South 
twenty one and one quarter degrees \Vest, eight 
chains and fifty links to a stone; (3) South eighty 
one and one quarter degrees YVest,. three chain s 
and forty nine link s Lo a the Norther ly edge of a 
mark c<l white onk tree;- (4) 1\Test eleven drnins 40 
and twenty six links to an ash tree (a\ 27 and 
l.0.12 are stones); (5) North eighty two degrees 
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West, six chains and five links to a stone (at 6.00 
is walnut in line); (6) South twenty five and three 
quarter degrees We::-;t three chains and fifteen 
links to a stone (7) South 66½ degrees East 3 ch 
82 lir1ks to stake (8) South eleven and one hnlf 
degrees ,, 1est two chains and foriy links to a stake 
standing in the Northerly edge of the South 
Brauch of the Raritan River; thence down the 
edge of said river the severa l courses thereof to a 
birch tree a corner to lands of John G. Schenck 
thence by his land s (1) North six degrees East, 
six: chains and eighty five links to a willow; (2) 
South eighty eight degrees East two chains and 
forty links to a willow on the \-Vcsterly side of a 
ditch; (3) North eleven and three quarter degrees 
East, eleven chains and seventy ihree links to the 
line of lands of the aforesaid South Brai1ch Rail-
1·oad; thence by their 1ands Korth seventy iwo 
and one half degrees West, two chains and eighty 
two links to a sta ke; thence North sixty nine and 
three quarter degrees West fourteen cha ins and 
nine link s to the place of Begi nnin g. Containing 
fifty four and four one hundTedth acres more or 
less . Be ing the same premises conveyed to Wil-
lard Richards by deed of Mary M. Williamson, 
ct als, dated the 27th day of November 1899 and 
recorded in Somerset County Clerks office in Book 
C. No. 9 of Deeds page 262, and being the same 
premises conveyed to the said Lemirah Suydam 
by deed of Calvin D. M:c}Iurtry, Sheriff of Somer-
set County, by deed dated October 27, 1904 and 
l'Ccorded in said Clerk's office in Book I No. 10 
page 411. 

'l'ogctheT with all and singular the tenements, 
hcreditaments and appurtenancos thereunto be-
longing, or in anyw ise appertaining, and the re-
version and reversions, remainder and 1·emain-
ders, rents, issues and profits thereof. 
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And also, all the estate, right, title, interest, 
property, possession, claim and demand whatso -
ever, as well in law as in equity of the sa id party 
of the first part, of, in and to th e above described 
premises, and every part and parcel thereof, with 
the appurtenances. 

To have and io hold, all and singular, the above 
mentioned premises, together with the appu rt e-
nance s, unto the said party of the second part, 
their heirs and assigns, to their own proper use, 
benefit and bchoof forever . 

.And the said Lemirah Suydam, for her self, her 
hci rs, executors and administrators, does cove-
nant, grant and agree to and with the snid party 
of the second part, their heirs and assig ns, that 
the said Lemirah Suydam at the time of the seal-
ing and delivery of these presents, was lawfully 
seized in of a good, absolute, and :indefeasible 
estate of inheritance in fee simple, of and in all 
and singular the above granted, bargained and 
described premises, with the appurtenances and 
had good right, full power and lawful au tho rity 
lo gran t, bargain, sell and convey the same in 
manner and form aforesaid . 

And that the said party of the seconrl part, their 
heirs and assigns, shall and may at all times here-
aft er, peaceably and quiet ly have, hold, use, 
occupy, possess and enjoy the 'above granted 
premises, and every part and parcel thereof, with 
the appurtenances, without any let, suit , trouble , 
molesta ti on, eviction or disturbance of the said 
party of the first part, her heirs or a1=;signs, or of 
any other person or persons lawfully claiming or 
to claim the same. 

And that the same now are free, clear, dis-
charged and unencumbered of and from aU .for-
mer and other gTants, titles, charge:-;;, estates, 
judg1nents , taxes, assessments and incumbrances 
of what na ture and kind soever. 
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And also, that the said part y of the first part, 
nnd her hcirn, and all and every oth er pe r son or 
pc rs onf. whomsoever, lawfully or equi ta bly <leriv -
ing any estate, r igh t, titl e, or int el'est, of, ln or to 
the hereinbefore granted premi ses, by, fr om, under 
or in trust for them, shall an<.1 will aL any Lime 
or t imes here,.after, upon the re as onable request , 
and at the proper costs and char ges in the law, of 
the said vart y of ihe second part , their heir s and 
ass igns, make, do, and execute, or cause or p ro-
cure to he made, done or execute d, all and every 
such fur ther and oth er lawful and reasonable 
acls, coJ1veyances an d a i:;surances in Uie law for 
the bette r and more effectually ve stin g n.ncl' con-
firming the IU'emises here by intended to be 
grante d, ill' and to the said pa rt y of the second 
pnr t, their hei r s and assi gns forever, .as hy the 
sa id party of the second part , their heirs or a s-
signs, or counsel learned in the law, shall be r ea-
sonably advised or required. 

And tlrn said Lcmirah Suydam, hor heir s, the 
above described .and hereby grant ed and re leased 
premises, and every part and par cel th ereof, with 
th e appurt enaneeH, unio th e said par ty of the sec-
ond par t, their heirs and assig ns, ag airn;;t the said 
par iy of the fir st part , a nd their heir s, and agai nst 
a ll arnl every IJe rson ot· per son whornsoeve r la,v-
f ully cla imin g or to <'.la irn the sam e, Rhnll and will 
'\Var rant and by these present s forever defend. 

I N "\.Vn N:mss \\ ! IIEnEoF , th e said part y of the fir st 
par t has heTcm1to set his hand and seal the da y 
and ye ar fir st above writt en . 

Lemira b Suydam (Seal) 

Signed, Sealed and Delivered 7 
in the presence of r 

rl\vcnty seven words int erlined J 
Theo. B. Booraem 
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State of New Jersey, / 
County of Middlesex \ ss. 

BE I'l' JtEJvlEMB .t<a>,ED, that on thi s first day of 
April, in the year of our Lord One Thousand Niue 
Hundred and five, before me the subscriber, A 
'!\{aster i.n Chancery of ~ew Jersey per sonally 
appeared Lemirah Suydam who I am satisfied is 
the grautor mentioned in the within Instrument, 
to whom I first made lmown the contents thereof, 
and there upon she acknowledged that she signed, 
sealed and delivered t.he same as her volun tar y 
net and deed, for the uses and purpose s therein 
expressed . 

Theo. B. Booraem, 
M. C. C. of N. J. 20 

STATE OF NEW JERSEY l ss 
OouN·1·y oF SoM.1:::-RSET • 

T, ,,r ALTER K. CRATER, Clerk of said County, Do 
Her eby Certify the foregoing lo be a true and 
conecL copy of a certain DEED #1789 given by 
Lemirah Suydam to Alexander B. Brokaw and 
George G. Br.okaw date d Apri l 1st, 1905 as the 
same is recorded in my office on April 3rd, 190G 
at 3.30 l'.Jf. in Rook of Deeds No. L-10 on page 
198. 

IN i.:VITNESS WHEKEO¥, I have hereunto set my 
l1ru1d and affixed t he seal of Rn.id County 

r SF.AT;! this 8th day of October, 1937. 

YV ALTER K. CRATEU, 

C~unty Cleric 
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J}etu 31 ersep 'l:ourt of l!Errors anll ~ppeals 

CATITETITNE O'BurnN, 

Plaintiff-Respondent, 

vs. 

LUDWIG BILOW, 

Defendant-Appellant. 

Action at Law. 
(InEjectment .) 

On Appeal from 
New Jersey 

Supreme Court. 

BRIEF OF DEFENDANT-APPELLANT. 

Defendant -appella nt , Ludwig Bitow respect-
fully shows unto your Honors: 

Statement of Facts. 

Counsel for defe ndant-appellant ha s prepared 
as 11 rrn rt of this brief, for the convenience of the 
Court, a sketch of the premises in question. '11his 
docs not purport to be an engineer's survey, but 
merely n sketch of the premises in question and 
its surroundings so that the Court ma y bavc n 
clear picture of the situation. 

'!'hi s action involves the ownership of the area 
covered by the waters of the south branch of the 
Raritan River as shown in the sketch and in Ex-
hibit P -1 (S. C., p. 119) and Exh ibit D-1 (S. C., 
p. 119). The plaintiff is the owner of a farm 
abutting on the north bank of said river, as -shown 
in the sketch, said north bank also b9ing the left 
sicle of the photographs ( S. C., p. 119). The farm 
of the defendant is on the south side of the river 
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and may be seen on the sketch and on tlle right 
side of the photographs P-1 arnl D-1 (S. U., p. 
119). '!.'he photo P-1 shows the rive r at high 
water, and the photo D-1, the same river at low 
water. 'l'he stream emerging inio tho river at the 
lower right- hand corner of both photographs is 
the Noshanic Ureek. Plaintiff's title deed, Ex-
hihlt D-3 (S . C., p. 123) of which the first tract, 
only, a.ITects the farm abutting the north bank, 
ru ns only to the north bank of the 1·iver as by 
reference to said deed will appear, and no claim 
is ma<le by U1e plaint iff that her deed covers 
the premises in dispute, the premises iu dispute 
being the premi ses lying between ihe north and 
south banks of the Raritan River. 

Plaintiff sued in cjectment claim ing Ll.Ue to the 
land betwee n the north and south bank of the 
river by virtue of possession under Chapter 188 
l'. L . 1922 (now 2 :25-1, R S., 1937), as by ref -
erence to the language of her complain t (S. 0., 
p. 3) and by Paragraph 1 of amended Bill of 
Partieulars (S. C., p. 7) will appear . 

( Opposite @") 

c, 
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Defendant demanded a Bill of Particulars (S. 
C., p. 4) and recei ve<l the Bill of l'arLieulars aud 
A.mended Bill of Partic ula rs (S. C., pp. 6 and 7) 
and subsequently move d to st r ike out the com-
plaint filed (S. C., pp. 8 arnl 9) befo re the late, 
Hon. R 11lif V. La wre-ncP-, Circu it Court Judge, 
sit ting as Sup reme Cour t Commissioner, which 
motion resulted in ihe Or<ler (S. C., p. 9) Count s 
'l'wo an<l rrhree of the Oomplai11t wm '!:l abando ned 
at the motion. 

In accor dance \vith said last-mentioned Order, 
defendant filecl Answer (S. C., p . 11) and de-
rnanrlerl a Bill of Particular s (S. C., p . 11) and 
received Answ·ers thereto (S. C., p. 13) and hav-
.ing receivetl same, again moved to strike said 
r.omplai nt (S. C., p. 15) which last mot.ion r e-
sulted in the opinion (S. C., p. 16) and Order 
Denying Lhe ~IoLion (S. C., p. 19). 

r11ria l wafl then hacl before Hon. Kmvton II. 
Porter and a ju ry and resulted in a verdict and 
judgme nt i11 favor of lJlaint i.II. 

J:l'rom th e two Orde r s denying the motions to 
st rike and from the whole of the j udgment entered 
in this cause, defe nda nt appea ls (Notice of .Ap-
peal, H. C., p. 21) alleging the Grounds for .A.p~ 
peal appearing at pages 22 to 34 of the State of 
tho Case . 

POINT I. 

The learned Circuit Court Judge sitting as a 
Supreme Cour t Commissione r erred in his order 
of June 5th, 1937 ( S. C., p . 9), in wh.ich he denied 
the defendant's motio n to strik e the complaint, in 
that : 

(a) 'r he complai nt was foun ded on Sedio n one 
of "An act fu r tl.tc lim itation of !.nits respec ting 
title to land s" (R evision of 1877, p. 598 as 
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amended by Chapter 188, P. L. 1922, now 2 :25-1, 
R. S., 1937), which statute has no applica tion to 
ihe slate of facts set forth in the compla int. Sai<l 
statute as amended reads as follo,vs: 

"1. rl1hir ty years' actual possess ion of any 
lane.ls, tenements, or other real estate, except-
ing woodlands or uncultiva ted tracts and that 
sixty years' actual poi:rnession of any ·"vood-
land s or uncultivated tract s, uninterruptedly 
continued by occupancy, descent, conveyaHce 
or otherwise, in wha tever way or manne r such 
possession might l.Javc commenced, or ha ve 
been conti nued, shall vest a full and complete 
right and title in every actual pos8cssor or 
occupier of such lands, tcncme11ts, or other 
r eal estate, and shaU be a gooU and sufficient 
bnr to all claims that may be made, or ac-
tions commenced by any persou or persons 
whatsoeve r , for the r ecovery of any such 
lands, tenements, or other real estate." Ap-
proved March 11, 1933, and took effect im-
mediately. 

Defendant res pectfu lly submits that this siaiute 
was not intended to apply presently. 

To give the stat ute such an interpretation 
\vould be to impute to the legis lature an int enti on 
to contravene the provisions of Art. 1, Sec. X 
of the U. S. Constitution prohibiting a state from 
pai:;sing a law impairing the obligation of con-
tracts. r11he act ta kes effect immediately upon 
the date of its passage and provid es no reason-
able time for the bringing of actions, either by 
express provis ion or by interva l between its 
passage and effective date. Th e omission of such 
a provision and the inclusion of one making the 
act iillmediately effective clearly shows au ini end-
ment of the legislature that the act shou ld be 
prospective only an<l. not retrospective, for no 
proieciion was provided aga inst ibe hardship iliai 
would resuli from the latte r intention. 
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On the day the act was p:u:;scd dcfondant or his 
predecessor in tit le had the right to feel_ that tho 
poS,scssion of plain tiff or her preU.eeessor s could 
not r ipen into tit le until af ter sixty years of pos-
session, and yet ,verc the retrospective construc -
t ion to be give n the act, and thirty years posses -
sion had acerncd to the date of its passage, de-
fendan t would be immed iat ely depr ived of his 
title, withou t any oppor tunity wha tsoever to re-
cover. Cer tainly an act whir,h was intended to 
secure titles could not so be used to deprive one 
ma n of his title and confer it upon another, 
eRpccially where he had a r ight to rely upo n exist -
ing lmv. 

Lieberman in his ,vork on "New Jersey Ab-
stracts and Tit les", referring to the act in ques -
t ion, says that: 

,,rrhe statute, ho,vever, was enacted in 
1922. Before that time the sl.atutorv bar fell 
only after sixty years of similar p0ssesslon. 
Perso n s whose rigltts had already been in 
c.xisicnce for more than thirty years at the 
tim e the statute ,vas paRsed could not be 
denied their rig h ts unde r the sixty year limi -
tation and the statute could not con stitution-
ally be enforeed agaimit them. Hence, in 
order to include rights posi:;e1::H::ied by any such 
penwns in his abstract the searcher today 
mu st trace his chain over the six ty year 
period. 

When the 1922 statute, however, is in ex-
istence thirty years it will be necessary for 
the searcher to search only thirty years, si11ce 
by that time all former rights under the 
sixty year statute will have been barred." 

And see 12 Corp . • Tr. 959, TiLle Con stitut ional 
Law, Sec . 499. 

"But so long as a reasonable ti.me is al -
lowed afte r tJrn pa;:;;:-;agc of the ad to prevent 
its consequences, the legis lature may shorten 
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the time required by 1aw for obtaining tille 
by adverse possession." Citing Lawson vs. 
Dens on, 74 Ark. 302, 86. S. W. 6Gl; McAuliff 
vs. Pa-rkcr, 10 Wash. 141, 38 Pac. 744. 

And Sec. 750 of the same Title. 

'' An act sho rt ening· the period of limita-
tions applying both to pnst and future con-
trac ts i s not uuconstitntional , where it pro-
vides for amply time for bringiug actions on 
past contracts before such actions shall be 
barred. But ·where it reduces the time for 
bringing suit to such an extent as to be un -
reasonable, and a fortiori where no oppor-
tunity is left for an action to be brought, it 
is unconstitutiona l as impairing the ohliga -
tioil of con tracts.'' Citing lYilkin.son vs. 
Lemassina, 51 N. J . L. 61, following JJorris 
v. Carter, 46 N. J. L. 260. 

Endl ich in his freatise on the interpretation of 
Statutes , Section 273, page 367, says that: 

"Every statute, it has been snid, which 
takes a,vay ·or impairs vested rights acquired 
under existing laws, or creates a new obliga-
tion, or imposes a new duty, or attac hes a 
ne,v disabili ty in respect of transactions or 
considerations alrendy past, must be pre-
sumed, out of respect to the legislatu re , to be 
intended not to have a retrospective opera-
tion . On the contrary, it was said in a recent 
case in England, pri11u1, .facie the general rule 
of construing acts of Parl iam.ent is that they 
are prospect ive, and rig11ts are not to be in-
terfered with milef,s there are ex.press words 
to that effect. And this requisite of express 
<leclaration, positive expression, and the l ike, 
has been repcatcdl? insisted upon in decision s 
in this country; and it has been stated, tha t 
howe ver broad and g·ene1·al in it~ terms, a 
sta t ute is not to he r,ons trued as interfering 
with existing contracts, rights of action, or 
snits, unless the intention that it shall so 
operate is expressly declared. So far as rights 

II 
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I, 
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and obligations r estin g UtJOll cont ra cts are 
concerned, constitutional prov isions int er-
pose, in An1erica, in sup erab le obs ta cles to 
legis lative impairment or destr uction of the 
same , and sim ilar provi sions in some of the 
states protect r ights of prop erty and of ac-
tion . Beyond that, whil st th e rule above 
state d is probabl y -too i:;tri ct nnd narro w, 
whatever ihe Jcgislative po wer upon the sub-
ject may be, au intention to subvert rights of 
p roperty , vest ed rights, should never be im-
puted to a statute unless inrlicnted in such 
terms, ha ving regard to all legitimate means 
of in te rpr etati on, as admit of no doubt, but 
show a clear desig n to effect that partic ular 
and speci fic purpose. General ter ms which 
may, but must not of necessity, app ly nnd 
which the legislature has not particu larly 
applied to the case, and consequently implied 
or const ru ctive repea ls, cannot effect it. " 

(b) The tract described in the complain t 
appears on the fac e of the comp laint to be an un-
cultivated tract and therefore it is nol within the 
purview of lbe statute. Ref erence to the complain t 
(S. 0., p. 2) disclose s that the description runs 
from bnnk to bank and embrnces the prnmises 
lying between the north and south banks of the 
south br anch of the Raritan River. rlhe pr emises , 
of course, arc river bottom. 

The stat ut e in so -far ns it is effective in thirty 
years expressly excepts woodlands or uncultivated 
tracts. Certa inly ri ver bottom cannot be sa id lo 
be cultivated . The intentio n of tbe legis lature 
here is clear . It is to create a shorter pe riod for 
land s that might be visibly and openly possesse d 
by cult iva tion or building, etc . You cannot culti-
vate th e botto m of the river. You cannot tell that 
it is possessed by looking at it . It is uncultivated 
wiil 1in the meaning of the act. 

(c) The complaint failed lo show adverse pos-
sess ion on the part of th e plaintiff. 



Refc1·ence to the complaint dhwloses that: 

"rr1he pl ainti ff say s that h er right to pos-
RC~Rion and her title to th e lands clnimed 
ves tecl a t the expi rat ion of thir ty years actua l 
uninterru pted possessio n in herse lf and her 
ot.he 1· dir ect pred8cessors and /or occupiers of 
the title through whom she claims.'' 

There is no st atement tha t the possess ion was 
hostile . This is an essent -ial element under the 
statute as it haR hccn con st r ued nnd wa.R inten<l.ed. 

ln t.hc case o.f Content vs. Dalton, ·121 N. J. Fiq., 
3Dl, lDO At!. 328, the question of whether tl ,e pos-
sess ion under Cliaptc r 188 P . L . 1922, p. 315, 
whic h is th e Act involve d in tl1iR case must. he 
ndveTse was directly in fasue, and the Court held 
page 402, 

"a consider ati on of the an thor itjes in this and 
other ju risd ictions clearl y indicate::; that the 
possess ion requisite to a per fect t itle under 
this net mns t bf! adver se.' ' 

A nil a t page 403: 

"It ,vo11ld sl1ock the sense of ri gh t wltich 
must be fe lt. eq uall y by legis latures and 
judg·es, if a po sses sion which was pe r missive 
11,ncl en t ir ely consisten t ·with the title of an-
otlJCr shou ld silently bar that title." 

.By rcai,:On of this r uling on the mo tion the de-
fendant was fo r ced to go before the j nry without 
any allegation in the complaint of adverse posses -
sion, a 11d ju fa ct no testimony of adve ri::e po::;ses-
f.:ion was given a t the tr ial and yet a vcrdiet re -
sulted in favor of the pl aint iff. 

( d) The compl aint fail ed to show that the de-
fen dant w aR in posses sion of the premlscs cla imccl 
in the complain t. 

I 

i 

I 

I 

i 
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The complaint (S. C., p. 3) merely alleges that 
the defc11cl11ut ''wrongfully and willfully removed 
the plaintiff's fence around the aforesaid prop-
erty, or a portion thereof and claimed right to 
possession of the same him_self". The complaint 
does not allege tha t defendant is in posses::;ion 
hut merely alleges that he claims a right to pos-
session and even as to that clai m is uncertain as 
to whether the defendant claims the whole or a 
portion thereof. This action ,vas founded in 
Ejcctment ·which is to recover possossi011. The 
facts in the complain t might have shown a proper 
case fo r a Bill to Quiet Title in the Court of Chan-
cery but was lacki ng' in the essential element of a 
complaint in Eject~ent. And sinec it was uncer-
tain as to whether the whole or /1 part was claimed, 
the defendant could not properly answer, for he 
could not know exactly ,vhat he was accused of 
taking or claiming. 

( c) The complaint failed to allege privity be-
tween plaintiff and prior occupants of the prem-
ises described in the complaint. 

"If no privity Las been found to exist be-
tween th e successful disseisors, and the la st 
occupant bas not held adversely for the full 
statutory period (aR was the case in the pr es-
ent ins tance), the bar is not complete, as the 
lav,' presumes t.liat the land returns to the true 
owner at eacb change of possession, when 
there is no privity between the several occu-
pants.'' 

J. B. Streets, .Tr. Co. vs. Fredrickson, 91 
N. W. 692, 694, 11 N . D. 300. 

"The general rule is tha t possession can-
not be tacked to make out title hy pr escrip-
tion where the deed nndor which tlrn la st occu-
pant claims title does not indude the lan d in 
dispute. It must clearly appear that the par-
t icular premism; were embraced in the deed or 
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tra rnsfer in wha ievcT fon n ii may have been 
made." 2 Corpus Ju r is, Tit le, Advers e P os-
sess ion, p. 98, Sec. 96G, citin~, Fede ral, Cali-
for nia, Tilinois, Colorado , Lonii:dana, Michi-
gan , Missouri, Neb raska, New York, ~ . 
Car olina and "\Visconsin decisions, an d Fell & 
Co. vs . Pmnrnylvanin R ailr oad Co. (N. ,J.), 29 
At !., p . G3. 

And in the ease of ·Murray vs. Pannac-i, 64 ~ - ,T. 
lDq., 147, affirmed by the Court of Jl1rr ors and 
App eals in G7 N. J . E q., p. 724, where complai n-
ant claimed title to land between high and low 
water mark by adver se p ossess ion of l.wn; clf an d 
prior occupants of the t it le. 1,he Court did not 
pe rmit the tacking· of possessi on becau se the deed 
into her carried a· descripti on to high water mark 
only and bencc the r e vrns no priv i ty . 

Thi s last is iu line with the presen t set of fac ts. 
An d in the case of Co!ga.n vs. Pellens, ~- J. Sup . 

Ot ., ! 8 N . ,/. L . 27, the Court held that pr ivi ly 
mu st be show,,. 

"Pr ivi ty is necessary in order th at the suc-
cess ive pOssessions niay be connected ,vith 
caeh otller. In the a bsence of such privity , a 
new and dist in ct dissei~iu is made by each 
diss0izor . As soon as the forme r a0dve r se 
holde r quits possess ion · the true owner, by 
vir tue of hi.s lega l ti tle, is aga in insta ntl y 
seized of possess ion of the prem ises by oper -
ation o( law , a nU tl 1creby t.l1~ continui ty of 
the possession between the adverse claiman ts 
is broken. " 2 Corp us J n ris, Title , A cl vers e 
Poi,se:-;;i,ion, p . 85, Sec. 69 B, cit ing Sawyer V ii . 
Ke nda ll , 10 Cush. (}fass .) 241, and U .S., Ala ., 
Cal ifornia, Georg-ii-1, Trniia nn, Maryla nd, Mis-
souri, Ar i:oona., J.Iiune::ota, Te nnessee a m.1 
Texas decis ions. 

Since tl1e complaint showed that the p laint iff, 
hers elf, Lael not occupied the premises claimed for 
a pe r iod of thir ty ycai's prio r to :M:ay 30, 1935, it 
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was necessary to allege that those before her and 
through ,vhom she claoin1s, occupied it and con-
veyed it to her. 

(f) The complaint lacked certainty in that it 
J.ocs not state wlth certainty whether plaintiff was 
dep r ived of the possession of the whole or of a 
portion of the premises described in .the complaint. 

This question has already been argued urnler 
Paragraph ( <l) of this point. 

(g) Paragraph (g) of the first Ground of 
Appeal is not argued. 

(h) The Supreme Court Commissioner erred 
in said order in compelling the defendant to plead 
to a defective complaint and erred by compelling 
the defendant to demancl a bill of particulars 
which ,vere to become a part of the complaint and 
by comp elling the defendant to plead to the com-
plaint before the service of the said bill of par-
ticulars which were to become a part of the com-
plaint (Order, S. C., pp . 9 and 10). 

The order marked a departure from the estab-
lished practise of the Court. Under the Order, 
the Rill of Particulars was to cure the defects in 
the Complaint, but under the same Order, the 
defendant was oblig ed to plead to the compla int 
before it showed a cause of action. The defend-
ant had a rig·ht to have a defective complaint 
stricken ,vhen it did not disclose a cause of action, 
and it provoked confusion and ,vas prejudicial to 
him to compel him to pleaJ. to a complaint ,vhich 
did not disclose a cause of action. 
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POINT II. 

Appe llant respectfully submits that the learned 
trial ju<lge erred in his order of November 20, 
1037, which order denied nu,nc pro time as of Oeto-
ber 13, 1937, the motion of defendant -appellant to 
strike the complaint, in that said complaint taken 
together with the Bill of Particulars served in 
pur suance of the order of ihe Supreme Court 
Commiss ioner of June 5, 1937 : 

(a) Failed to disclose a cause of action becousP. 
the statute on which the same i.s fournl ed has no 
application to the period of possession claimed 
therein. 

PlaintiJT respectfully subm its that the statute, 
chapter 188, P. L. 1922, was not intended to apply 
present ly, for the reasons set forth under para-
graph (a) under Point One of this brief. 

(b) That said complaint taken together with 
said Bill of Part icula r s failed to di sclose a cnusc 
of action beca use it does not show that defendant 
is in µoss.cssion of the premises claimed. 

The cornphcint (S. C., p. 3) merely alleges tha l 
tile defendant '' wrongfully and willfully r emoved 
the plaintiff's fence around the aforesa id prop-
ert y, or a portion ther eof and claime<l right to 
possession of the same himself". rr'he complaint 
<loes not allege that defendant is in possessio n 
but merely alleges that he claims a right to pos-
session and even as to that claim is rutcertain as 
to whether the defendant claims the whole or a 
portion thereof . 

Un der Item 10 of th e Bill of Particulars served 
in pursuance of the order of th e Supreme Court 
Commissioner of ,June 5, 1937, ,vhich item is found 
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on page 13 of the State of Case, defendant de-
manded : 

"10. State whether or 11ot it is claimed 
defendant is in possession of the premises 
claimed , and, if it is claimed that defendant 
is in possession, please state the nature of 
defendant's possession and the use to which 
the same is now being put by the defendant." 

And in answer to ::mid demand the plaintiff 
replied: 

"10. This is within the lrnmvlcdge of the 
defendant.'' 

The complaint is framed in ejectment which 
must be to r ecover the possession of prop erty, so 
that the allegation that someone else is in pos-
session is an essen ti al allegation in such com-
plaint. 

The complaint did not show a case within the 
jurisdiction of this court, but rather disclosed a 
cause which should be brought on a Bili to Quiet 
Title in the Court of Chancery. 

The action is not one to quiet title but to recover 
possession and to obtain a judgment of ouster. It 
was prejudicial to the defendant to permit this 
cause to go to trial without such an alleg·ation as 
may be seen from what happened at the trial. 
There cannot be found in any portion of the testi-
mony produced by the plaintiff that defendant ,vas 
in possession of the premises claimed . Plaintiff 
depnrted entirely in th e trial from her action in 
ejcctme nt and throughout the testimony sought to 
confuse the imme by producing testimony as to 
locatio n of boundaries which might have been the 
basis of a Bill lo Quiet Title in the Court of Chan -
cery, but was not pertinent to this issue, all of 
wl1ich produce d a misconception of the entire case 
in the minds of the court and the jury and r e-
sulted in an errolleous verdict for the plaintiff. 
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(c) Tl1e complaint taken together with said Bill 
of Particulars failed to disclose a cause of action 
because the premises described therein appear on 
the face of the complaint to be uncultivated. 

Regardless of what statement might be made 
i11 the Bill of Particu lars it is apparent from read-
ing of th0 descr iption contained in the complaint 
that the premises claimed lay between the North 
and South banks of the river, premises which is 
clearly river bottom and certainly could not be 
cult ivated. The fact that river bottom is not 
within the purview of the statute in question is 
shown under Paragraph (b) of Po int One of this 
br ief. 

(d) That said complaint taken together with 
said Bill of Particulars is sham in so far as it 
all eges privily between the plaintiff and the prior 
occupants of the .farm on north bank of the river, 
because none of the instruments under which priv -
ily is claimed cover the premises lying between 
the north and south banks 0£ the river and claimed 
in the complaint. 

At the original motion to strike the complaint 
in this cause the defendant objected Lo Lhe com-
plaint on the ground of the lack of an allegat ion 
of privity between plaintiff and her other direct 
predecessors and / or occupiers of the title through 
whom she claims, whose possession she desires to 
tack to hers to make up the thirty-year period 
accruing on or before May 30, 1935. This defect 
was to be cured by the furnishing of a Bill of 
Particulars . 

In the plaintiff's Bill of Particulars (S. C., p . 
14, Item 5) she alleges as privity three deeds,.one 
a warranty deed from George G. Brokaw, and 
Frances A. Brokaw, his wife, to John O'Brien 
and Catha rine O'Brien, his wife, recorded in Book 
G-11 of deeds of Somerset County, p. 473. Ref-
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erence to a cert ified copy of said deed furnished 
on the motion to strike and later put in evidence 
at the trial (Exh . D-3, S. C., p. 123) discloses that 
tLe deed contains two tracts, the second tract 
being ent irely removed from the premises in dis-
pute . rrhe .first tract discloses premises on the 
north side of the ri ver . Reference to the descr ip-
tion running 

"to a large birch tree (scaned) standing on 
the north side of the south branch of the 
Raritan River; thence up the said river the 
several coun~es and distances to ihc middle 
of the nort h abutment of the bridge of said 
river." 

The descr ipt ion clearly limits the conveyance 
to the north ban k of the ri ver. The premises in 
dispute as described in tlw complaint cover the 
land lying between the nor th and souih bank of 
the river. 

The sec011d deed mentioned in the Bill of Par-
ticulars is a deed from Alexander B. Brokaw and 
Julia C. Broka w, hi s wife, to George G. Brokaw, 
1·ccon.led in Book C-11 of deeds for Somerset 
County at page 401 referenee to a certified copy 
of said deed furnished ou the motion to strike and 
later put in evidence at. the trial as Exhibit D-4 
(S. C., p. 129) discloses three tracts, tracts one 
and t hree being entirely removed from the prem-
ises in dispute. 

'l1he second tract is specifica lly described in said 
deed as follows (S. C., p. 130) : 

"The second trac t : Being in the township 
of Branchburg on the north side of the river", 

And reference to the metes and bounds con-
tained in the descript ion discloses the title run-
ning 
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"Sout h 11½ 0 West 2-chains and 40 linlrn 
to a stake standing in th e 11orthcdy r,dge of 
t he son th br anch of t.he Rar it an River; thence 
down t lLc edge of the said river the severa l 
eour scs the re of to a birch tr ee and cor ner t o 
lands of John G. Schenck ;'' 

The description clearly limi ts the conveya nce to 
the nort h edge of the South TI1·1rnch of the Rn.ritan 
Rive r . 

The third deed mentioned in the Bill of Par-
t.icula1·s, a cer tified copy of which was furn ished 
011 the motio n to str ike and late r put in evidence 
as ExhibiL D-5 a L the tr ial ( S. C., p , 136) is a deed 
from Lemir ah Suy dan to Alexan der B. Bro kaw 
and George G. Brokaw, recorded in Ilook L-10 of 
Deeds for Somerse t. County, page 198. Refe rence 
to t his deed discloses two tracts, the .fir st tr act 
being removed from the pre mises 111 dispute . 

The second t r act conta ined in said deed is de-
scribed as ( S. C.1 p . 137) '' Second tract: I n 
Tiranc hburg rrmv11sl1ip nor th siclo of sa id l'iver.n 
A re fer ence to tho metes and bounds contained in 
sa id <lcscr iption di.scloses the titl e run nin g 

" to a sta ke sta nding 1n the nort.hm·ly edge of 
thr. sout h br anch of tho Rar itan R iver; thence 
dow11 tl1e edge of said ri ver tl1e seve ral 
courses ther eof to a birc h tree and corner to 
lan ds of John G. Schenck." 

The desc ription clear ly limit's the conveyance 
to the north edge of th e sout h br anch of ihe Ra ri -
ta n R iver . 

The tr acts to which attent ion is called in the 
three deeds mentioncLl desc ribe ihc pla intiff'8 
farm 0 11 the north ban k of the river and the period 
covered by all thr ee deeds is neccssUry to make 
Llp the tl1irty year per iod claim ed in the complaint . 
That th e8e deeds do not establi sh auy pr ivi ty be-
twee n th e par ties ther eto as to the pr emises lying 

I 
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I 
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betwee 11 the nor th and sout h banks or ihe r iver 
as claimed in the complaint is appal'ent. Since 
the deeds did not convey the prem ises in di~pute, 
it reverte d to the ti-ue owner on each chm1ge of 
possess ion. 

'~l.1lw law on this que st ion of privi ty has been 
fnlly set out under ParagTa ph (e) of P oir1t One 
of this br ief . 

POINT III. 

Because at the tria l the court, over the objec-
tion of the defend ant, permitted the witnet>S John 
0 'Br ien to test ifv to a conversation wit h two men 
sa id by him to b; tak ing down a fence (S. C., pp. 
45 and 46). 

Defe ndant -appellan t r espectfully su bmits that 
the court erred in· admitt ing this testimony since 
there was no evidence to establish an age rwy be-
tween the men alleged to have taken part in the 
conversat ion and the defendant. 

POINT IV. 

Beca use at the t ri al th e court over th e objectio n 
of the defen dant, permitted the witness John 
0 'Brien to answer the following quest ion: 

"Q . Now, fo r what purpose was the laud 
adjacent to the fen ce; from the fence to 
northerly used !" (S. C., p. 47). 

Refer ence to the complai nt (S. C., p. 2) shows 
thnt th e desc rip tion of the prcmi8es claim ed 
therein runs frorr.1 ba nk to hank, covering the river 
only and not any land that might li e on the oppo-
f-iitc shor e from plainti:ff's property and between 
the bank on the opposite shorr, and the fe nce 
ailegedly on the defendant's land . Keep ing in 
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mind that the plaint iff's farm is on the north bank 
and the defendant's on t he sonth bank antl that 
the puL'pose of this act was the claim of O'Wncr~ 
sh ip, hy plaintiff across io the south bank and not 
beyond, any test imony as to the use of land be~ 
\ween the south bank and the fence allegedly 
south of the south bank ,vas irre levant n.nd imma 4 

terial. 'rhis strip of land is the small strip of 
land between the fence and the r iver as shown on 
(he right side of the photo, Ex. P -1 (S. U., p. 119). 
That i t was prejud icial may be seen by the errors 
complained of in the subsequent grounds of ap 4 

peal. 1J.1he question raised a misconccptio11 in the 
mind of the court as to the premises in dispute, a 
misconcept ion which continued throughout the 
tria l despite the objections of the defendant, as 
will be seen in subsequent trial rulings complained 
of and the charge to the j ury, the re fusal to clrnrge 
as requested, and tlrn actua l instruction by the 
court to the jury (S . C., p . 113) that the disputed 
property is that "whic h lies between the fence 
and the river ." rrhis question was the beginning 
of a depa rtu re fr om the issue at trial and pro-
voked furt her err ors ,vhich act uall y resu lted in an 
erroneous verdict for Uie p1aint iff. 

POINT V . 

.Because at the trial the Court, over the objec-
tion of the defend ant, permitte<l .the witness John 
0 'B rien to testify to the usage to wLich the pas-
ture on the norther ly side of tlie i-ivcr was put 
arn.l, specifically to answer t1le following question: 

"Q . And kept in condition for that pur-
pose!" (S. U., p . 48.) 

The pasture on the northerly · side of the rive r 
was also outside of tbe promises claimed in the 
complain t aud any tes timony as to its use was 

: 

I 

I 
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irreleva1Lt and immateria l and served only to fur -
ther coufnse an already hope lessly confused issue 
and was tJ1ercby prejudicia l to the defendant. 

POINT VI. 

Because at the trial the Court, upon the objec-
tion of the plaintiff, refused to permit the witness 
George G. Brokaw to ans\ver the following ques -
tion propoun<led by the defendant on cross exam-
ination (S. C., p. 55): 

'' Q. You didn't intend to convey or pass 
on to O'Br ien the property over to the south 
bank1" 

This question ,vas a proper one as going to the 
matter of pr ivity. The witness was the grantor of 
plaint iff and it was essentia l that it be known 
whether or not the plaint iff's grantor intended to 
convey the premises in dispute to the plaint iff 
since his deed did not cover it and since tbere must 
be a transfer in some form in order ihat the pe-
ri ods of possess ion may be tacked. The law on 
thjs question is fully sei fort h under Paragraph 
(e) of Point One of this br ief. 

POINT VII. 

Because at the tria l the court, upon the objec-
tion of the plaintiff, refused to permit the witness 
George G. Brokaw to answe r the following ques-
tion propounded by defendant on cross examina-
tion: 

"Q. Did your father ever make any claim 
to the land lying on ihe south bankl" (S. C., 
pp. 55 and 56). 

'rh is ,vas also essential to the p r·oof of pr ivity 
since the period of possession claimed by the wit-
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ness 's father was necessary to make up the thirty 
year period claimed by the plaintiff. "\Vitness's 
father was the grantor .in Exhibit D-4 (S. C., p. 
129). It was therefore certainly material, as to 
whether or not the witness's father claimed the 
premises in dispute. (The stenographer's tran-
script says north bank which is a typographical 
error and should be the south bank.) 

POINT VIII. 

The learned trial judge erred in refusing to 
grant the non-suit on a motion made therefore 
by the defendant at the close of the plaintiff's 
case in that: 

(a) the statute on which the plaintiff relies has 
no application to the period of possession claimed. 
This point is fully argued under Paragraph (a) 
of Point One of this brief and Paragraph (a) of 
Point Two of this brief. 

(b) There was no testimony of adverse pos-
session . 

The plaintiff's first witness was Charles Agans 
whm:;e testimony is found on pages 3G to 42 of the 
State of Case. All that can be found from his 
testimony is that he remembers the fence on the 
defendant's side of the river, that is, the south 
side, which he believes is the same fence shown 
on the right side of the Exhibit P-1 (S. C., p . 119). 
His only testimony as to use was as to cattle using 
the space between the fence and the bank imme-
diately below it. There is nothing at all that can 
be drawn from his testimony to show adverse 
possession or in fact any possession on the part 
of the pla iutiff. The thirty year pei·lod accruing 
May 30, 1935 commenced in May of 1905. This 
witness left the vicinity in 1909, and according 
to the testimony of John O'Brien (S. C., p. 43), 

I 
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the plaintiff came to the vicinity in 1907. So that 
all that can be derived from Mr. Agan 's tes ti-
mony is that there ,vas a fence on the :::iouth side 
of the river for two years of the period claimed . 
There is no tcs ti mo11y of an enclosure of the prem-
ise::; descr ibed in the complaint or of posscssion 
of any sort. The testimony of this witness as to 
a conversation with J\fr. -Covert, a predecessor in 
Litle of the defendant, which conversat ion is to 
be found at the bottom of page 41 and top of page 
42 of the Staie of Caf:e shows that the fence was 
put there for mutual conven ience to keep the 
plaintiff's CO\\,'S from coming np on the Cover t's 
meadow which is now th e defen dant' s and which 
was then Mr. Covert's and which did not inter-
fere with :Mr. Covert's cows getting water because 
they drank in the )J°eshanic River which is the 
stream shown emerging into the South Branch of 
the Raritan River at the lower right hand corner 
of the Exhibit P-1 (S. C., p. lW). So that all that 
can be derived from this testimony is that there 
was a cattle fence on the defendant's side 0£ the 
river. 

'l1hc plaint iff 's next witnesR was her son, J olm 
0 'nrien whose testimony is found on pages 43 
to 51 of the State of Case. He testified (p . 43) 
ihat his motl1er's property was on the north side 
of the river and ihe Jefendant's on the south side 
and that they acquir ed the property in 1907, which 
is noi far enough back to make up the thirty year 
period accrui ng in 1935, as claimed in the com-
plaint; and that ther e was a -fence on the defend-
ant's side of ll 1c river, and that two men took it 
clowu in 1935, and that for the lasi five or six years 
(p. 46) the witness put the whole fence up, and 
that for some time before that he put half of it 
up, and that from the time between rno7 and 1929 
he put up half the fence and the ownel' of the 
farm on the defendant's side put up the other half. 
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On cross examination the witness adnritted that 
the fence was not up conti nuously but was up and 
dow11 (pp. 49 and 50) and that he only maintained 
the fence for about five or six years . Certa inly 
there is nothing in thi s testimony to show posses-
sion of any sort and certain ly not adverse pos-
sessio n. It simpl y indi cates, if anything, that the re 
was a fence on the defendant's side of the ri ver 
maintained equall y by the owner of the defend-
ant.'~ farm and plaintiff for mutu al convenience 
in preve nt ing cat tle from straying. There is no 
testimony of an enclosur e of the premises claimed 
which is the land between the nort h an d south 
bank of the river. It ind icates that the fence is 
beyond the south bank and does not even touch 
upon the prem ises in disp ute. There is no testi-
mony that it is a boundary fence . There is noth-
ing to show an exclusive possession or any show-
ing that the cattle belonging to the owner of the 
farm on the south side of the river now owned by 
defe ndant could not use the riv er by going out 
throu gh the Neshan ic Creek in to the riv er. 

The pla int iff's next witness was George G. 
Brokaw whose testimony is found at pages 51 to 
55 of the State of Case who testified that there 
was a fence but that he cloesn 't know where it 
began or where it muled (p. 52L and on cross ex-
amination (S. C., p. 55) that he neve r made any 
claim of any land beyond the north bank of the 
r iver and that he never made -any claim of the 
premises now in dispute lying between the banks 
of the river. The witness also testified tlrn.t be was 
the predecessor in title of the plaintiff, and of 
cour se it was necessary to show tliai he claimed 
the land in di spute an d occupied it in order to 
make up the thir ty year per iod accru ing in 1935. 
Th ere is nothing · in the te8timony of this witness 
to show posse8sion at all and · certai nly not ad -
verse possession and his testimo ny denying· that 
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he ever mad e any claim to th e river complete ly 
defeats the th irty year period of possessiou 
cla imed by the plaintiff. 

The plaiuiiff's nex t vlitn ess was Harold 
O'Brien, a grandson of the plaintiff, whose tes ti-
mony may be found on page s 56 to 62 of th e State 
of Case. He testifies that he remembers a f ence 
(p. 57) and that it was taken down in 1935 by 
two men and that as a re sult of it being taken 
do\vn "V\7-e had to build our own fence on our 
side of the river" (p . 57), and the rcl:5t of bis tes -
timony up to cross examination is merely an at-
tempt to establish damage. r.rhe cross examina -
tion deals solelv with the fence "we b uilt on our 
sicle of the r iv~r " after the fence on the south 
side had been taken down. There is nothing at 
all in h is testimony to show possession and cer-
tainly no t adverse po ssess ion . All that H does 
show is tha t af te r th e fence on defendant's side 
was taken dow11, the plaintiiT built her own fenee 
on her own side of the river, that i 1:> the north 
side . 

Th e plaintiff's next wi tness was Charles 
,vi lliamson who testified that there was a fence in 
the years 1896 to 1898 and t ha t tl,e cows crossed 
the river. His tes timony related to a pe riod be-
fol'e the period of po ssess ion claim ed and ind i-
cates no possession and certai11ly no adverse pos-
sess ion . 

(c) Th ere wa s no tes timon y of possession. Th e 
testimony of all of the plaintiff's witnesses has 
been analyzed und er Paragraph (b) herei n aud at 
no point sb owetl any possession for the thirty 
year pe riod claimed, no exclu sive po.:rncssion and 
no adverse possession. 

( d ) There was no testimony that plaintiff ,va s 
deprived of possession. Since thi s wa s an actio n 
in ejectment, such testimony \vas 11ecessa.ry . The 
action is to rccoveT possession and must be prndi-
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cated on the theory th at the plaintiff is out of 
possession. The test imony showed that if th e 
plaintiff had a ease at all it would be in the Court 
of Chancery 011 a Bill To Quiet Tille . All that 
can be found from the testimony of any of the 
plai nt iff 's witnesses which is ana lyzed unde r 
Paragraph (b ) herein is that plaintiff's cows can 
still go across the frver and that if the re is any 
damage as the r esult of the fence on the defend-
an t's side being taken clown, it would be to defend-
ant, by rea son of plaintiff's cows wandering upon 
his land. 

( e) Th ere was no testimony that defe ndant was 
in possession of the premi ses claimed. Here again, 
thi s being an act ion in ejcctrne nt brought to put 
th e defe ndant out of possession it must be shown 
that he was in possession. The premises claimed 
is Urn river ly ing betw een the north and south 
bank . Th e testimony of all of the plaintiff's wit-
nesses is analyzed under Paragraph (b) herein 
and there is no showing that anyone is in posses-
sion of the river. 

(f) There was no testimony of privily between 
plaintiff and hel' prede cessors in iiUe. 

'l1he law on this quest ion is fully covere d under 
Pam gra ph ( e) of Point One of this br ief and the 
te stimony of all of the pla in tiff's witnesses is anu-
lyz.ed under Paragra ph (b) of Point Eigh t. In 
fact the testimony of plainti.fT's direct predecessor 
in titl e an d on whom she must rely to make up the 
thir ty yea r periotl shows (George G. Bro kaw , p. 
55) that he never made any clai m beyond tl1e 
north bank of the r iver which is tho bank on the 
plainti ff 's side of the river and never made any 
claim of the premises now in dispute lying betw een 
the banks. rrhis is fatal to pla inti ff's case. 

(g) The tract claimed is an uncul tivated tract 
and hence not within· the purview of the statute. 
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'!'he tract is the river lying between the north and 
south bank as may be seen by reference to the 
description conta ined in the complaint (p. 2) and 
there is nothing in the testimony to show that it 
is any different. The law and argument on this 
question is discussed under Paragraph (b) of 
Point One of this brief. 

(h) No possession for the statutory period was 
shown. 

'l1hc testimony of all of the plaintiff's witnesses 
is analyzed under Paragraph (b) of Point E ight 
and shows no possession at all, no adverse pos-
sessio n and certain ly no possession for the thir ty 
yea r period prior to 1fay 1935 as clai med in the 
complaint. 

Defendant respectfull y submit s that the entire 
case of lhe pla intiff was fatally defective in show-
ing a cause of action that there was no evide nce 
to warrant the case going to t]1e jury and as may 
be seen by the grounds of appeal hereinafter 
argued did go to the jury on a misconception of 
what was in dispute and resulted in an erroneous 
verdict for the plaintiff. 

POINT IX. 

Because at the trial the court, upon the objec-
tion of the plaintiff, refused to permit the witness, 
John Covert, to answer the following question 
propounded by the defendant: 

"Q. And did Mr. O'Rrien at any while you 
were on what is now the Bilow farm make any 
claim of title to the land between the north 
bank of the river and the south bank of the 
river?" (S. C., p. 69). 

This question was material in view of the fact 
that the pla intiff was claiming und er adverse pos-
session and that all of the testimony to this po int 
indicated possession if at all by perm ission. 
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POINT X. 

Because at the tr ial the court refused to permit 
the ,vitncss , .John Covert, upon tho object ion of 
the plaintiff, to answer the following question pro-
pounded by the defendant: 

"Q. Did they pay for tha t gravel!" ,(S. 
c., p . 72). 

The test imony prior to thi s point (S. C., p. 72) • 
was U1at gravel was taken out of the river lied by 
the towm;bip of Branchbm·g during the period of 
possess ion claimed by the plaint iff. Tes t imony 
as to who was pai d for the gravel was clearly 
evidentia l as to who own ed or was in poRscssion of 
the bed of th e r iver, which is in dispute and there -
fore was material, and its denial was prejudicial 
to the defendan l. 

POINT XI. 

Because at the trial the court struck out the 
testimony of the ,vitness ,Jol111 Covert, re lating · to 
grave l taken from the river (S . U., p . 73). This 
testimony was material as shown under Point Ten 
of Lhi8 brief and the striking of it was prejudicial 
to the defendant. 

POINT XU. 

Beca use at t he tr ial the court permitted the 
witness, Jo lm Covert, over the object ion of the de-
fendant to a.nswe.r the following question pro -
pounded by the plaintiff: 

"Q . So that the new boundary line was es-
tabli8he U by puttin g the fence on the 8outh 
side?" 

And the following question asked at the same 
time as ihe last mentioned question: 

II 

II 
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"Q. He told you that, <lidn'i he!" (S. C., 
p. 77). 

The word "boundary line " wns an attempt by 
counsel to testify in the form of asking a question. 
']~his case vrns not at issue on the question o.f boun-
dary line, since the fence '\vas entirely removed 
from the premi8cs in dispute, lying beyond and 
south of the south bank of the river. This was 
clearly an attempt to confuse the issue and did 
result in confusion and a misconception in the 
rniud of the court and jur y as to the premises in 
dispute as may be seen throu ghout the tt·ial and 
the ground s of appeal argued herein. 

POINT XIII. 

Because at the trial the court, upon Urn objec-
tion of the plaintiff, refused to permit the wit-
ness, John Covert to answer the following ques-
tion propounded by defendant: 

"Q . Mr. Covert, ,vas the intention o:f builu.-
ing that fence to waive your father's title to 
the land on th e bank 'l" ( S. C., p. 77). 

Every indication in the testimony to this point 
was that the fence was simply a cattle fence for 
mutun.1 convenience, and the plaintiff was seeking 
to show her right by virtue of the existence of 
the fence over upon the defendant's land. }'or 
this r eason the question was mate ria l and its de-
nial was prejudic ial to the defendant. 

POINT XIV. 

Because at the trial the court propounded the 
foUowing question to the witucss George G. 
Broka w over the objection of the defendant : 
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"Q. The Court: ~o, it hasn 't anything to 
do wi th farms. Th is is a wa ter line fence, 
usually acts as a boundary between farms. 
Does i t or doesn' t it!" (S. C., p. 82) . 

There was no testimony whatsoev er in th e case 
ihaL the fenc e ,vas a wat er line fence. All of the 
Le1Stimo11y to this point showed. that th e fence Wai:! 
beyond the south bank of the river on the defend-
ant's side of the river and did not tou ch upon or 
have any counediun ,vith the premisco in d ispu te 
wJ1ich lay between the nort h and south hanks of 
the river. The stat emen t by the court shows a 
misconcep tion in the mind of th e cour t, provok ed 
by the deliberate at tempt of the plaintiff to con-
fuse the issue and the att empt to rest her case 
upon a boundaTy dispute in stead of adve r se pos• 
i,;e1:H5ion of ihe river bed as claimed in th e com-
plnint, whieh statement pro duced a rniseonccpiion 
of the issue in tho minds of the jury, resulting 
in an er ron eous verdict £or the plaintiff and was 
thereby preju<licial to the defendant. 

POINT XV. 

Point fifteen, covering ground of appea l number 
fifteen is aba ndoned. 

POINT XV .I. 

Beea1rne at the trial l.he coul't, over the objec-
tion of the defen dant , permitted the witness 
Ludwig Bilow to answer the following que stion 
propou uded by the pla in tiff and to answer the line 
of que stio ns follo,ving the same whieh will be 
found on pages 92 and 9:1 of the Stat 'r. of Cnsc: 

"Q. But so far as havi ng a fcnrn:i np there 
is concc rned 1 if )fr. O'Brien will put it up it's 
perfectly all right with you, isn't it ?" 

I 

I 
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This question and the line of que stions follow~ 
ing it arn dearly irrel evant and immaterial ancl 
were inte nded to prejudice the jury towards the 
<lofendant by showing or attempting to show that 
he had no reason for not wanting the fence on bis 
own property. H hall nothing to do wiLh the 
premises in dispute. 

POINT XVII. 

necause at the trial the cour t, upon the objec-
tion of the plaintilir refused io p ermit the witnm;s 
.J;ohu O 'Brien to answer the followi ng que stion 
pr opounded by the defendant: 

': Q. As a matter of fact, didn 't Mr. Bil ow 
about a yea r ago thi s time meet you on the 
bridge, in ~ovember an<l offer io let you put 
a fence on part of hi s pro pert y and didn't 
von aR the result of that discontinue a suit 
ihen pencling against him 1 '' ( S. C., pp. 101 
,md 102). 

This testimony was material to counteract the 
testimony erroneously admitted as cla imed under 
Point Sixteen of this brief and should als o hav~ 
1.H.:ien aclmittcd as cviclential of what the plaintiff' s 
claim ,vas the year before the t r ial, to show that 
she had no intention at all of claiming title to the 
lan<l. in <lispute but only wa.nte<l a fcne c to he 
11sed as a cattle fcnr.c. 

POINT XVIII. 

Because at the close of the tes timon y the court 
rcfuscrl, on the motion of defencliu1t, to dir ect a 
verdict in favor of the defendant on the follO'\ving 
grounds: 

(a) The statute on which the pla intiff re lies has 
no application to the period of possessio11 claimed. 
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This questio n lias been fully argued unde l' Para-
grap h (a ) of Point One of this brief. 

(b ) There was no testimony of adverse pos -
session. Testimony of all of the plai ntiff's ,,.,-it-
n0sses on this point has hecn fully analyzed und er 
Pa ra graph (b) of Po int Eight of this brie f and 
as ha s beeH shown showed no possession at all 
and certai nly no adverse posse ssion. Tt mere ly 
indicate d, if anything, that there was a fence back 
beyond the sout h bank and on the defendant's land 
which as may be seen from the testimony and the 
sketch and the photograph s did not t ouch upon 
or have anything to do with the premi ses in dis -
pute. The defen se test imony in respect to this 
fence is entirely consistent with the pla inti ff's 
testimony regarding it and is not contradicted at 
ru1y po int. rrhe defense testimony show ing how 
the fence came to be upon the defendant's side of 
the river is fully explained in the testimo ny o-f 
the witness John Covert who~e t estimony may be 
found at page s 66 to 78 of the Stat e of Case. He 
testified (p. 66) that he was the son of a former 
owner of the defendant's farm and thnt up until 
the time he lefi the farm, which he says was ap-
proximately 1910 (p. 66), the fence was built 
half on one side of the r iver-that is half on the 
sout h bank, and half on the other side or the 
nor th ban k, with a stringer run ning acro ss the 
river as shown in the sketch in this Brief, and 
tha t (p . 67) that arra ngement was · not practical 
because the st ringers acro ss the riv er would wash 
out with every shower and would have to be re-
built t.o keep the cows from coming throu gh the 
r iver and t hat this was the reason (pp. 68 and 69), 
that his father permitted O'Brien to l?_nild bis 
half of the fence upon the defendant's side of the 
riv er. 'This he says (p. 67) did not inconvenie nce 
his fat her because his father had a lak e on his side 
of Uw river where his cows could get water. Thi s 

I 

I 
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testimony ,vhich is uncontr ad icted and is entirely 
consistent with anything at all that might be 
drawn from the plaintiff's testimony is that the 
use of the river by the O'Brien cattle was by 
permission and was certainly not adverse. The 
fence was simply a cattle fence for mu tua l con-
venience and actually maintained equally by the 
owners of the two farms. 

( c) TheTe was no testimony of possession. 
The testimony of the plain tiff's ·witnesses on this 
point has been fn lly analyzed under Paragraph 
(c) of Point Eight of this brief nor can there be 
found anything in the defendant's Ntsc to show 
possession on the part of the plaintiff. 

( d) There was no testimony that plaintiff was 
deprived of possession. The testimony of the 
p laintiff's witnesses on this poin t has been fully 
analyzed under Paragraph ( d) of Point Eight of 
this brief. All that possibly can he found from 
the testimony of the plaintiff's witnesses and from 
the defense testimony is that the river ii:. now open 
so that anyone might us e it and that if there is 
anything at all to prevent the plaintiff from using 
it , it is the fence ,vbich she herself, through her 
son and grandson, built on her own side of the 
river, and even that, according to the testimony of 
Harold O'Brien, did not prevent the cows from 
drinking in the river. 

(e) There was no testimony that defendant was 
in possession of the premises c1aimed. The tes -
timony of the plaintiff's witnesses in this rcspcct 
has been fully set out and analyzed under Para-
graph ( e) of Point Eight of this brief, and no-
where in the defense testimony can be found any-
thing to cure this defect. This adion was one in 
ejectment to obtain a judgment of onst<~r so that 
it must be shmvn that the defendant is in posses-
sion of the disputed premises. It is not a bill to 
quiet title. 
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(f) There was no testimony of privit.y between 
plaintiff and prior oecupants of the premises 
claimed. 

r11he testimony of plaintiff's witnesses on this 
point has been fully analyz:etl under Paragraph 
(f') of l)oint Eight of thiR brief and the lmv on 
this question has been fully arg·ued under Para-
graph (e) of Point One of this brief. There is 
nothing in the defense test imony to cure this tle-
fect. In fact the defen.~e witness, George G. 
Brokaw, whose tes timony may be found at pages 
80 to 8G of tho State of Case, testified that he was 
the grantor of the plaint iff and who testifi ed at 
pages 80 and 81 that he never made any claim to 
the premises in dispute, that he didn't include it 
in his deed to the plaintiff, and that. he didn't by 
any other means convey it to the plaintiff and that 
he received his farm on the north bank from his 
father , that his father never mad e any claim to 
the premises in dispute and did not convey or pre-
tend to convey the premises .in dispute to him. 
Si nee the perioU covered by his title and his 
father 's title was necessary to make up the thirty 
year period accruing in May of 1935, the plain-
tiff's case wholly fai]ed to show the statutory 
period and was in this respect fatal. 

(g) The premises claimed was an uncultivated 
tract and hence not ,vithin the purvie,v of the 
statute. 

This question has been fully argued under 
Paragraph (b) of Point One, Paragraph (c) of 
Point rrwo, and Paragraph (g) of Point Eight of 
this brief. 

(h) No possession for the statutory periQd was 
shown. 

The testimony of the plaintiff'.::;. witnesses in 
this respect has been full y analyzed under Para-
graph (h) of Point Eig·ht of this brief. The 
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plaintiff's witness, Charles Agans connected the 
fence with the advent of O'Brien which O'Brien 
testified wa s in 1907 and the testimony of all wit-
nesses agree s that the fence was up and down 
during that period so that even if it could be sa id 
that the fence has anything Lo Uo with the pr emises 
jn dispute, which in fact it has not, s ince it docs 
not touch upon the premises in dispute an d cer -
tainl y does not enclose it, there was no showing 
of a fence for a per iod of thirt y years prior to 
1935 nor any showin g by the testimony of any 
witness of possession in any other form.-

':1.1hc case at th e time of ihc motions for a direc-
tion of a verdict, being entirely lacking in th e 
showin g of the stat utory requisites a motion 
should have been dir ected in favo r of the defend -
ant . That it was not so dir ecie<l, appellant re-
spectf u.Jly submi ts was the result of a misconcep-
tion produc ed in the mind of the court as to the 
premises in <lispute, a misconception which was 
prnduced by the delibera te attempt of the plain -
tiff to confuse the issue. Ily maso n of the failure 
io direct in favor of the defendant th e case \\.-ent 
to the jury on a misconception of what was in dis-
pute and resulted in an erroneous verdiet .for the 
plaint iff and was thereby prejudicial to the de-
fe ndant . 

POINT XIX. 

Because t.hc learn ed tria l judge denied th e re-
quest of the defen dant to charge • the jur y as re-
quested in the second request (S . 0., p. 115) as 
follows : 

"2 . Plaintiff in her complaint stat es that 
the thirty year s' un brokeH adve rse posses-
sion accrued on or before }.fay 30, 1935. Since 
plaintiff 's testimony ad mit s that she her self 
did not adversely possess the premises 
claimed for thirty years prior to that date, 
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she must, in order to maintain th is actio n 
show that those before her and through 
whom she claims possessed the premises ad-
versely and cont inuously for a suffici011t ll"1m-
b0r of years to make up the thirty year 
period to May 30, 1935. ln add i tion to that 
she must show that those whose possess ion 
she relics on to maier up tl1e thirty year pe-
riod, intended to acqui re tiile by adverse pos-
session and have passed on, one to the other 
and fu1ally to her the rights which they were 
acquiring; in other wo1·ds slic must show pri-
vily between the several occupants of the 
pr emises claimed. If no privi ty is found to 
exist between the success ive occupants, and 
the last oce.npant has not held adversely for 
the full statutory p eri od of thirty years, the 
ba1· is not complete, as the law presumes that 
the land returns to th e true owner at each 
change of poi:;session, when t here is no pri-
vity between the several occupants." 

'rI1is request involved instructions on the quc8-
tion of privity between the several occupants . 
The law on this questio n is fully covered under 
Paragraph ( e ) of P oint One of this brief. '.rhe 
fai lure so to charge was prejudicia l because, as 
shown under Paragraph (f) of Point. 1"ight of this 
brief there ·was no testimony of privity between 
the several occupants and as a matter of fnct the 
plaintiff's witness, George Brokaw, her direct 
predece sso r in title, denied that he ever made any 
claim to the premises jn disput e. Desp ite the 
testimo ny of the plaintiff's own witnesses and the 
entire lack in the pla int iiT's case of any sl1owing 
of privity so as tu make up the thirty year period 
claimed in the complaint the jury erroneously 
found for the plaintiff which they should not have 
clone had the trial court charged them as re-
quested. 
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POINT XX. 

Because the learned trial court denied the re -
q_ucst of the def endant to charge the jury as re-
quested in the third req uest (S. C., p. 116) as fol-
lows: 

"3. You must also determine whet her the 
pr emises claimed are of th e type speciTied in 
tho sta tute on which this action is based. That 
sta tu te express ly excepts uncultivated tracts . 
H is .foL' you to determ ine whether the prem-
ises in question are uncultivated. If you find 
as a fac t that they are uncultivated then the 
plaintiff's case fai ls, and your ver dict should 
be 'not guilty' ". 

In the case of Miller vs. Penn-Reading Sea-
•hore vines, Inc., 117 "' · J. L. 152 at pa.ge 155 (Er-
rors and Appea ls, 1936) the court held that it is 
for the jury to determ ine whether the lOCU,S in quo 
was culti vate d or uncultivated. 

rrhe premises clescribed in the complaint arc 
the premi ses lying betwe en ihe north and south 
bank of the river and arc clearly r iver bottom 
which certainly could not be sa id to ~e cul\iva ted 
and while defendant cont end s that tl1e premises 
arc not cultivated and that the re shou ld have 
been a non-suit or a direction of a verdict in favor 
of the defendant on this ground, that at least, 
tha t having been denied the defenda nt, the que s-
tion of determin ing whet her or not in fact it was 
culti va ted should have been lef t to the j ury. The 
status of titl es borderin g upon streams of water 
would be in a hope less state of conf usion if a per-
son on one side o-f the siream could acquire title 
across to the other side simpl y because over a 
thirty year per iod his cows wandered int o the 
stream and sometimes across to the other side to 
gci water. This is certain ly far different from 
plowing ground or cutting wood in such a fas h-
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ion that any one could sec that the premises were 
being possessed. 

POINT XXI. 

Because the learned trial judge charged the 
jury, 

'' And the south side of the river is the 
northerly boundary of the defendant's land" 
(S. C., p. 105). 

There .iS no evidence in the case to show that 
fact . 'l1hc charging of that fact complet ely denied 
the title of the defendant to the midd le of the 
stream and is therefor e prejudicial to the de-
f cndant. 

POINT XXII. 

Because the learned trial judge charged tho 
jury, 

"In other words the rive r is not included 
in their deed. A.nd you are not concerned 
with ,vhether or not by implication, the own-
ership may go to tho central line of that 
stream. But the dispute here is with respect 
to a strip of land along the river 011 the Tiilow 
side of the river, behvee n it and a fence that 
admittedly was there for some time. And th e 
plaintiff Says that for over thirty years she 
was in possession of tha t disputed strip of 
land, that she occupied it adversely to the 
title owner and tha t occupancy has been open, 
notorious, actual, conti nued, visible, distinct 
and hosti le to the title owner for all of those 
years " (S. C., p. 105). 

This charge is palpably erroneous and_ the re-
sult of a misconception produced in the mind of 
the court as sho,vn heretofore in thi:S brief. The 
matter of whether or not the title of plaintiff and 
defendant ran to the middle of the stream was di-
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1·ectly in issue and th e dispute here is not "wi th 
respect to a strip of land alon g the river on the 
Bi lo\\,. side of the river, between it and a fence that 
admitte dly was there ' for some time." rrhe fence 
thot the court was speakin g of bere is the f ence 
that is shown on the righ t side of th e picture Ex -
hibi t P- 1 (S. C. 119) aud the land along th e river 
which the court is speaking of he r e is the small 
strip of land shown in the photogr aph between 
U1aL fenee and the bank. This strip of land was 
not in cfo,pute at all as by Tefc1·01wc to the com-
plaint it will be seen that the di spu te was as to the 
premises ]:ying between the nol'ill and south bank 
of the riv er Ute sha <led a rea tibown in the ske tch 
and nothing else. The instruct. ion in thiR rns pcct 
coupled with the further instr uct ion complained 
of under Point 31 of this brie f is fatal and h ighly 
prejudicia l to the defe ndant, the jury l1eiug acl-
viscd by the cour t that th e dispul:e wa s as to a 
piece of land that ·was not include<l in the com-
plaint and resu lt ed in an er roneous verdict for 
the plaintiff; and this instruction Io llowud by th0, 
la ter instruction covere d und er Po int Bl of this 
brief which was made after the ju r y had ret ired 
an<l returned seeking ins tr uctions could not have 
ber.n cur ed by any gen eral i11strud ion in the origi-
nal char ge of the court. 

Nowhere in the pla in t iff 's case can be found any 
evid ence that 

" Ji1or over i.hir ty year s she was in posses-
sion of that dispu ted str ip of land, th at she 
occupie d it adver sely to th e tit le owner and 
that occupan cy ha s been open , notori ous, ac-
tua l, continu ed , visible, distinct and hostile 
to the titl e owner for all of thn::,e yearR." 

Th e charge then in th is respect was pr ej udic ial 
as not only referring to the ,vrong prorni ~c~ but 
as sta ting that the plaintiff sa id somethin g that 
di.cl no t appear in the evidence at all. 



39 

POINT XXIII. 

Because at the t rial the learn ed trial judge 
chargeu the jury , 

'' She says bv one of her witnesses tha t 
tha t fence {vas {here over fort y-one years ago 
and was continuously ther e since, and how 
much longer she doe sn't know'' (S. C., p. 105, 
at 1. 30). 

Nowhere in the testi mony of the plaintiff's wit-
ucsses can be found such a statement or anythi ng 
aki n to such a sta tement and this charge amo,rnted 
to an absolute instruction to the jw·y in favor of 
lhc p lain tiff and was thereby prejudicia l. 

POINT XXIV. 

Beca use the learned trial court charged the 
ju ry, 

"And she says that that fence was main -
ta ined equa lly by the two owners; that i t was 
down at times because of the water cond i-
tions, freshets or ice in the river carry ing it 
down, but that it substantially had been there 
during this period of years under the condi-
tions that she claims " (S. C., p. 105, at 1. 33). 

Here agai n th ere can be found no such state-
ment or any tes timon y from which such state ment 
might he found in the plaintiff 's c_ase and the 
charging in this -respect amoun ted to an in struc-
t.ion in favo r of the plainti ff and highly prej udicial 
to the defenda nt . 

POINT XXV. 

Beca use the lcarneJ t r ial j udge _charged the 
jury, 

"Au d she savs that tha t situa t ion obtai ned 
until the fifteenth of June, 1935 at which \ime 
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Mr. Bi low became the owner of the farm 
across the river, and he caused that fence to 
l.m removed and that as a result thereof the 
cattle pastured on the O'Brien farm wandered 
out across the river" (S. C., p. 105, l. 39, an<l 
p. 106 to I. 8). 

Here again, there can be found in the plain-
tiff's case no such statement or auything from 
which said stat ement might be drawn and the in-
struct ion in th is respect amounted to an instruc-
tion in favor of the plaintiff and was hig hly preju-
dicial to the defendant. 

POINT XXVI. 

Because the learned trial judge charged the 
jury, 

"Since then there has been no fence there, 
I take it, and so she, Mrs. O'Brien, comes 
here, through her witnesses, to ask that she 
be awarded the possession in thi8 suit of that 
disputed land, that ::'.\fr. Bi low now has pos-
session of arnl claims fLR hiR, her-au,8(', her deed 
co1;ers -it; his deed going to that fence a.nd 
not lo the edge nf the rivM, and she says that 
she is entitled to it because what had been 
begun ,vrongfully originally, has, because of 
the lapse of years, ripened in a right m1d that 
because she has had possession of this prop-
erty for th is period of years is now the owner 
of it" (S. C., p. 106, at. I. 20). 

'J.'hcrc was no evidence in any part of the plai n-
tiff's case that Bilow was in possession ancl the 
court again erred in speak ing of disputed land 
when what was actually in dispute was river bot-
tom. 

This instruction states that her deed covers it, 
meaning the plaintiff' s dee<l, where as a matter 
of fad no such claim is made hy the plaintiff and 
in fact her deed F.xhibit D-3, first !met runs to the 



41 

north bank of the rive r only. Such an instruction 
wa s fatal and amounted to a disposition of the 
case for certainly if her deed covered the premises 
in dispute, which the testimony shows that it did 
not and which she her self never claimed there 
would be no <lispute and ls in this respect highl y 
prejudicial to the defendant. 

'fhe instruction further states that his deed, re-
fening to the defendant went to the fence only 
and not to the edge of the river. There was cer-
tainly no evidence of that fact, ihc defendant's 
deed not bell1g in evidence and here aga in the 
court was under the misconception that it was the 
land between the fence and the river that was in 
dispute lnsteacl of the land lying between the 
north and south bank of the river as claimed in 
the complaint. An instruction that the defend-
ant's deed ran to the fence only amounted to a 
d_isposition of the case for .if that were so there 
could be no dispute for the jury to decide. This 
instruction amounted to an absolute in stru ction 
in favor of the plaintiff and was therefore erro-
neous and highly prejudicial to the defendant. 

The balance of the instruction complained of 
under thfa point is erroneous and prejudicial bc-
cam:;c it is agnin spea king of the wrong premises 
and there was no evidence that the p laintiff pos-
sessed ii for a period of thirty years adversely. 

POINT XXVII. 

Because the learned tr.ial judge charged the 
jury, 

"Now, of cours e, 1\fr. }illarcus may have 
been there as a tenant and Mr . Tiilow may 
st ill have l1ad men there doing work'' ( S. C.1 

p. 107, I. 30). 

In this insi ruciion the court of course was re-
ferring to the Exhibit D-2 which was the contract 
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for sale betwee n the defenda11t nnd his granter 
Samuel :Marcus which was produced in evidence to 
show that the defendant was 1101, in possess ion of 
the farm on th e south bank at the time wheu the 
plaintiff claimed the fence was taken down. There 
is no evidence of such a fact in the testimony and 
nothing to just ify such an inference and the in -
structio n was therefore er.roncous and prejud icia l 
to the defenda nt as au indication by the court to 
the j ury that the plaintiff was in possession even 
though under the terms of his contract he was not 
to be in possession on the date in question. 

POINT XXVIII. 

Because the learned trial judge charged the 
jury, 

"But can there be any question that this is 
cultivated land T It is a fann used for farm -
ing purposes; and just because a river flows 
thro ugh it doesn't take it out of the class of 
culti va ted land and so I say to you as a mat-
ter of law that this is the kind of land tha t 
the Statu te contemplated . It is cultivaleu 
lan d " (S. C., p. 110, 1. 27). 

Herc agai n the in struction was prompted by a 
mi~conccption in the mind of the court as to what 
premises were in dis puie, the court apparent ly 
siill being under the impress ion ilia.t. the land in 
di:-putc was the small strip of land hciween the 
fence shown 0 11 the r ight side of the photog raph 
of Exhibit P-1 (S. C., p. 119) and the south ban k 
shown on the right side of the same photog raph, 
whereas .in fact the prem ises i 11 dispuie, a.1:> refer-
ence to the de.scription contained in the compla int 
will appear was the premises l)etwoen the nort h 
and south bank of the r iver the shaded area in the 
sketch, which is clearly river botton.1 and which 
Uefenda nt, in his mot ion for a non-suit and Jatcr 
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for a directiuu of a vcrdir.t, maintained, as a mat-
ter of law and fa.ct, was m1cultivated. Th e com·t 
having denied these motions the defendant re-
spectfully sub mits that at. least ibe question of 
·whether or not it was cultivated should have been 
lef t to the jury unde r the case of 1\IiUer vs. Penna -
Reading Seashore Lines, Inc., 117 N. J. L . 152 at 
page 155, as argued herein under Point 20. The 
charge in this respect was fatal and amonntcd to 
an insh'nct.i.on in favor of th o plaintiff and was 
high ly prejud icial to the defendant. 

POINT XXIX. 

Because at the tr ial the learned trial court 
charg·ed the j ury, 

"Where proprietors of adjoining land, such 
as the O'Brien proper iy and th e Bilow prop-
erty or their predecessors in tit le, as- the case 
may be, agreed between themselves on the 
boundary line or the fence and did not put it 
exact ly ,vhcre the deeds called for, they are 
holding it adversely, each against th0 other, 
with respect io any lands that arc cncioscd in 
that fence or othenvise. That is quite differ-
cmt from a license 01· per·mission to use land. 
Of course, if a person gives yermissiun to an -
other to use, there would be no wrongful tak-
ing in the first instance. T repeat, - if they 
agreed to divide ihc course of iJie border liue 
betwe en the ir land, that givcR neither any 
permission or use, bu t 0 11 the ques tion of t.be 
signifi cance of the fence if there was ever one 
there or whether it was thcTe and t he fact 
that thev divided the course between tbern 
does nof defeat the rlllilli ng of ibe statute 
with which we are concerned" (S. C., p. 110, 
I. 33, to p. 111, I. 16). 

It must be remembcTcd ln this ca1,c that the 
action was predicate d on adverse possession of 
the premises lying between the :qorth and south 

II 

I 
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banks of the riv er as shown in thP. shaded area 
in the ske tch , ,\. .. hich covers th e premises desc ribed 
in the complai nt . It did not run to the fence which, 
as has been shown throughou t the testimony, lay 
beyond the south bank. Thi s case did not come 
into court as a boun dary di spute and the pla intiff 
did not claim to th e fence. Certa inly if she pre di-
cated he r cas e on a boundary dispute claiming tlie 
fence to be the boundary , Rhe would have claimed 
to it and not st op at the south bank as she did 
in her compla int . Th ere is no evidence at all in 
the case to show that the partie s agreed on the 
boundar y line , or by ag reement, or by mista ke or 
by any other means set a boundary lin e oLhcr 
than wha t is found in the deeds . Tho r ive r , of 
cour se, is the natura l boundary betwee n far ms 
abuttiug on it. All of tbe te st imony simply indi-
cates that the fenc e was put on the de fendant 's 
sid e of the river for mutua l conve11icncc because 
if they put it enti rely on the plain tiff 's side, then 
the pla intiff '8 cmvs couldn 't get into the rive r to 
drink and if they put it ha lf on lhe plaintiff 's side 
and ha lf on the defendant's side \vith a str inger 
ac.ross th e r iver, then the hig·h wate r would carry 
out the str inger. The testimo ny shows that for 
thei:;e reasons the owner of the defen<l.ant's fa rm 
was willing to have the fence built. on his side of 
the river whicl1 prot ected hi s prope rt y wi thout th e 
troub le of cons tan tly r ebui lding the fence across 
th e r iver and which di d not prevent his cattle 
from dr in kin g beca use he had a lake on l1i s side 
of th e river and al so had th e use of the K eshanic 
Creek . 

Th e port ion of the charge was aga in the r esult 
of the misconception produc e<l in the mind of the 
cour t as to what was in di spute . Cer tainly the 
buildin g of a cattle fence on the defendant' s side 
of th e river by permi ssion and for mutual con~ 
venieucc could not establis h adverse possession in 
the plaintiff. 
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POINT XXX. 

Because the learned tr ial court refused at the 
request of the jury to have the 8tenographcr read 
the test imony of the witness John Covert. 

It is appa rent fro m the whole case, that the 
witness John Covert is the only living witness to 
explain how the fence came to be on the defend-
ant's si<le of ihc rive r and for how long a per iod 
it was there, and how it was built, half on one 
side of the river and half on the other until ap-
proximately 1910, and for this rea son the j ury 
should have had the benefit of having this testi -
mony read to them when they reque ste<l it. His 
testimo ny was the only testimony in the case which 
could clarify a hopelessly confused issue. 

POINT XXXI. 

Because the learned tria l judge in::.tructed the 
jury in answe r to a quest ion by Juror 3, "ls the re 
any diag ram belonging to eit her party T" and the 
statement made by the J uro r, ' ' We don't, under ~ 
stand how ma ny chains or links -" , instructed 
the jury ns follows (S . C., p. 113), 

"The Court: )Jo, I don't either. Bui that 
isn't the point. The point is with respect 
to the disputed property, I told you that in 
my charge; that which lays between the fence 
ctnd the river . You are not concerned 
whether 4 chains and 17 links or 17 chains 
aml 4 links . It is the disp utecl property; no 
ques t ion about what it is. You don't need 
to know the extent of the area of it. It won't 
help you in your determ inatio n of what they 
are entitled to or not. It may be a square 
mile or a square inch, it docsn 't ·make any 
difference in the presentation of the case 
whether it is a large area or· a sma ll area." 

Th is instr uction is fa tal. It shows aga in that 
the court was under a misconcept ion of what was 

I 
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in dispute. Ile again r efers to the small strip of 
land on the defend ant's side of the r iver lying be-
tween the south bank and the fence as shown on 
the sketch and on the photograph. It amounted to 
an abso lut e instructio n_ to the jury that that was 
what was in dispute when in fact the complai11t 
shows that the dispute was as to the premi .ses lying 
between the north and south bank of the r iver as 
shown in the shaded area on the !:iketch. 

Up to the time tha t llrntruct ion was g iven the 
jury had been out for a long period of time and 
came back and reque sted th e instruction and hav-
ing l'Oceived th is in str ucti on coruplaine<l of r et ired 
and came back in a very shor t t ime with a ve rdict 
of "G uilt y and $ 1.00 damage-" . Thi s inst ru ction 
is pal pably err oneous and highly prejuclici al to 
the defendant amJ. pro<luced an erroneous verd ict. 

Conclusion . 

The defendan t-app ellant respectfully submits 
tha t upon a considera tion of tho ent ir e case, llie~e 
things are certain: 

1. That the plaintiff relied on the stat ute set 
fort h in Paragra ph (a) of Po int One of this Brie f. 
That under tha t stat ute as it was cons t rued in 
Content v. Dallon, 121 N. ,J. Eq. 391, eitcd in Para-
graph (c) of Poi nt One, she had to show thirty 
years of hostile possess ion. That any possession 
show11 was permissive and for mut ual conve n-
ience. rl1hat the fence was on defen dant's side of 
the river because the old fence arrangeme nt ex-
tending across the river as shown 011 the sketch 
was impractica l. That the fence was nothing but 
a cattle fence. 

2. That slle had no possession for thirty years 
because she came there in 1907 \vhich is not th irt y 
years prior to May, 1985. That she had to re ly 
on the possession of her pred ecessors in titl e to 
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her farm on the Nor th Bank. Tha t her immediate 
prcdecessoT in tit le , George H. Brokaw, never 
claimed the premfrcR jn dispute, recognized the 
North Bnn k as the Southerly boundary of his 
property, did not convey the premises in dispute 
to her, by Uescrip t ion in the der.d or by rrny other 
means . An d Urnt. his father, the p r erkces ,Fior next 
removed from him, never cla imed the prem ises 
in dispute and did not convey it to him either by 
deed or by any othe r mean s. That the <lccds 
themselves show TIO tramifer of the pi-emises in 
dispute. 

3. That the premises actu ally in dispute as may 
be seen fro m the description in the complaint , is 
the premises lying betwee n the Kort h a.nd South 
b:.mlrn of the River , as Rh°'vn -in the sha ded area 
on the sketch. That the premi ses do not even 
touch upon the alleged fence shown on the right 
side of the sketch, and on the r ight side of l,xhibit 
P -1. 

4. That early in the trial a misconception was 
prn<lnced ln the mind of the· eonrt, that the p1·em-
ises in dispute ,v~as not tha t which lay beh1,.een 
the North and South Banks as described in the 
compla int, but ,vas the narrow strip of land be-
tween t.he Soutb hank and the alleged fence (the 
South bank and alleged fence being shown on the 
r igbL side of the sketch and the Exhib it P-1), a 
misconception wlllch pr evai led throughout the 
tria l cansing the t ria l rulings complained of and 
re su lt ing in the ae.tual and positive instr uct ion to 
the j uQ; that the pTemif:es in dispute was "that 
which lays between the fence and the river". 

5. That in the tria l, the plain tiff departed from 
her claim of a<l verse possession and Sought to 
show a confus ion of boun<lari.es by cont inued ref ~ 
erenco to the fence which did not even hound, 
touch upon, or encloSe the disputed prem ises . 

I 

1 

I 

I 
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That she so confused the Court that the Court 
was led to inst ru ct the ju ry that ihe plaintiff's 
deed cover ed the premises in disp ut e and that 
she claimed it because "her deed cover s it " (S. 
C., p. 106, l. 25) and that the defendant's cleecl ran 
only "to that fence and noi to ihc edge of the 
riv er" (S. C., p . 106, 1. 26) , Whereas the pl ain • 
tiff admitted and her deed Exhibit D-3, Firsi 
Tract (S . C., p. 124) shows that the North bank 
was the South erly boundal' y of her property, and 
the complaint showe<l she was not cla iming unde r 
a deed, but by possession. 

6. That the r ivcT is the natural and the tru e 
bow1dary between plaintiff and defendant, and 
that the plainti ff ha s not been deprived of the use 
of the river. 

That ihesc sa lient points stan din g alone, lead 
incRcapably to the conclusion, ihai the judgment 
is contr ary to law, that the verdict is contrary to 
the weight of evidence, that th ere w·as no evi-
dence to support the verdict of th e jury, a11d t hat 
the cour t was without j url s<lict iori. 

By virtue of the errors complained of the de-
fendant, who bought and paid for a farm on a 
river, has lost access to the river, the very thing 
which gives his property value; and defendant-
appellant respectfully submits that the judgme'lt 
of the Court below should be set aside and for 
nothing holden. 

Respectfully submitted, 

~fcDoNouoH & :McDoNouau, 
Attorneys for Defe ndant -Appe llant. 

C HARLES A. Rb:ID, J H., 
Of Counsel with Defendant-Appellant. 
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New llerse!! QJ:ourt of lErrors untl Appeals 

CATHE.RINE O'BRIEN, j 
Plaintiff'-Respondent. Action at Law 

(In Bjectment) 

vs. On Appeal from 
New Jersey 

LUDWIG ll!LO\V, Supreme Court 

Defendant-.llppellant. l 
BRIEF OF ,PLAINTIFF-APPELLEE 

Pla intiff-Appellee, Catherine O'Brien respecttu'lly 
shows unto ycur Honors: 

Statement of Facts 

This was an ·action of ejectment. 
The premises were described as follows: 
Beginning al a large tree now or fo~erly on Lhe east 

bank of Ncshanic Brook near where the said brook inter-
sects the South Branch River; thence running along the 
east bank of said brook to the place where it intersecls 
the south bank of the South Branch River; thence in an 
easterly direction along the south bank of the South Branch 
River to a poin t therein marking the dividing line between 
the farm now owned by the defendant and the farm now 
owned by the Township of Hillsborough, known as the 
Poor Farm; thence at right angles across the South ~ranch 
River to the north bank thereof and the lands of the plain-
tiff ; thence in a westerly direction along the nofthcrly 
bank of the South Branch River to a point approximately 
seventy-two feet easterly from the northeast Corner of the 
bridge crossing said South BraTlch River on lhe road lead-
ing to Montgomery; thence in a southerly dircclion in I 
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line with eas.t bank of Neshani c Brook across the .South 
Branc h River to the point or place of beginning. 
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Highway 
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Brid ge Highway 
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The above sketch is presented for the convenience ot 
the court in tracing the description. Plaintiff's evidence 
shows continuous possession of the disputed land from 
1897 to the time of the alleged trespass in 1935. 

The pictures (Ex. P-1 and Ex. D-1 S. C. p. 119) give a 
view of the premises in dispute. Each p icture is taken 
from the h ridge looking down stream in an Easterly dir-
ection, lh e land to the left or North of Lhe stream is plr.in-
tiff's property. The land .to the right or South of the stream 
embraces the land in dispute and defendant's property. 

The steep bank on the north side made it difficult for the 
~lainti ft to fence so that his caU!e could ge.t water from 
the river an d the grad ual sloping bank on the south side 
r;:c1C.e il difficult to maintain any fence placed near the 
water's edge &t low water. 

The Ncshanic Creek runs along the westerly side oi 
defen dant's pasture land and iu addition thereto he had a 
lake in his pasture from which his cattle were watered. 
(S, C. p. 67 at I. I - 10 inc.) 

Both sides admit that the fe:1ce was placed on the south 
side of the river for ~he ccnve nience of the parties and 
Lo mark their boundary line. Defendant claims the change 
Vi <,s m,.d :.: in i 9 10 and has no~ ycl ripeued iulo a title and 
says th ;:it prior to tha t time only half of the fence was 
.:n the south sid~ of the river and supports this testimony 
by a single w:Lness, John Covert, a son o l the defendant's 
prede cessor in tit le. Plaintiff says tha't the fence has been 
on the south side of the river since IS97 and supporls 
that asser tion by two di3interested witnesses, Charles Will~ 
ian1son aild Charles Agans. 

The fence arrangemen t was to the advantage of both 
formers and no question would have arisen had not the 
farm to the soulh been purchased by defendant, who was 
from the city. He prizes free access to the river for scenic 
and sport purposes and is not concerned about the advan-
tageous use of the land in question for agricu'iture purposes. 
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POINT I. 

This point is argued at length not because it is essenlial 
to this case but because the Court may want to settle the 
law applica Lle lo limitation s as applied to real estate. 

THE CASE MAY BE l)J::Cil)l:D ENllRELY ON H,E 
LAW AND THE FALJS SJAJEU JN 1-'0!Nl XXJX. 

Plaintiff based his right to the land in question upon 
.Section One of "An Act for the limit,ation of suits respect~ 
ine,· tit le to lands", Chapler 188 Public Laws of 1922 , now 
'( itle 2, Chapter 25, .Section I of the Revised Sla.tu tcs, 
fully set out in appendix A. 

Mr. Justice Case in Content v. Dalton, 122 Eq. 425. at 
pages 433,434,435, 436 asd 437, gives a learned historical 
anaylsis of the section and it is herein set out in Appendix 
B. 

Oefcnda nt~appellan l says that the cited Ac t does not 
app ly because of two reasons: 

First:- "The Act takes effect immediately upon the date 
of its passage and provides no reasonable time for the 
bringing of actiom, either by express provisions or by in-
terval between its passage and effective date." 

.Second:~ "'lhe act should be prospective only and not 
retrospective. 

Neither contention is applicable for the reasons herein-
after set out. 

If Lhc Act is prospective only then no action could be 
brought under it until 195Z. Titles heretofore settled under 
it where the Constitutional question was not raised would 
be unsetlled. 

In 1930 the Courl of Errors and Appeals, (Conway vs. 
Daly, 106 N. J. L. 207,) established title 'to land in Atlantic 
City upon the theory that the owner had occupied it since 
1896 and that under the act now before the court thirty 
years possession gave title. The constitutionality of the 
act was apparently not raised. 

This decision has been cited with approval in other 
cases. Miller vs. Pennsylvania Readin g SeaShore Line. 
117 Eq. 152; Gordon vs. Lumberville, Delaware Bridge. 
108 N. J. L. 261; Content 'lS. Dalton, 121 Eq. 391, affirm-



ed 122 Eq. 425, but in the affirmation the constitutionality 
question did not arise, 

Tha t tit les should not be thus held in suspense is ap-
parent, Lhat many Lilies would be in suspense is apparent 
from the fact {hat the cited statute repeals the former slal-
utes. 

Plainti ff's adverse possession commenced in 1897 and, 
therefore, malured in 1927 or five years after the enact-
ment of the statute-in question. Our courts have consistent-
ly held Lhal where a party has amp'le time after the short-
ening of a statute of limitation to assert his right he can-
not complain. 

Mr. Ju stice Heber speaking for the Court of Errors and 
Appea ls in Lapp vs. Belvedere. 116 N. J. L. 563 held that 
there must be a material and substantial impairment of an 
existing remedy to make the change unconstitutional. 

In 1933 the Legislat ure shortened the time to bring de-
ficiency jud gments after foreclosure from six mont•hs to 
three months. This chan ge in I-imitation has consistently 
been held to be constitutional. Wootoon vs. Pollock, 116 
E.q. 490, reversed on other grounds, 119 E.q. 128; Union 
Coun<y Building and Loan Ass'n vs. Weltchek, I 75Atl. 
625 , aud a collection of cases in an opinion of Judge 
Smith, Wmter vs. Tippett, 179 At!. 476; 13 Misc. 497. 

·1he rule is well stated, Sec. 445 Vol. 12 Amer. Juris. 
S.:id section is set out in full in Appendix C. 

fhe Court of Errors and Appeals, I 89 All- 38 I, unani-
mously affirmed the opinion of Judge Lawrence in Johnson 
vs. Asbury Park Press, 184 At.J. 518; 12 Misc. 282. In 
that case the libel was published March 7th, 193·4, at 
which time -the limitat ion, lf any, for bringing an action 
was six years. Within thirty-seven days thereaft er the legis-
lature passed an act limiting the time to one year. The 
act took effect immediately. Judge Lawrence held that 
notwithstand ing the fact that the new Act did not give 
any time for bringing of actions then in existence the 
plaintiff actually had ten months before the bar of the 
statut e and this was ample time and, therefore, the statute 
applied. 

II 



In the case before the court the defendent or his pre• 
ll.ccessor in Litle had from 1922 lo 1927 and this would 
certainly seem lo be a reasonable Lime for him- to assert 
lus right and that the st,atute should Lherelore apply in Lhe 
mstant case. And the statute although it does not expressly 
so state should apply to existing titles. Amer . .State Kepolts 
06 p. 6Y:S, Merchants' National Bank vs. Braithwaite (/ 
North Uakota, '.J)tl); 

'"Limitations---.Shortening Time \Vithin Which to Bring 
Actions ---"lhe time within which to bring action may 
be lessened by :.tatute, as to existing causes of action, 
provided the swtor has still a reasonable time, aiter the 
law is passed, in which to commence his suit, and, upon 
the failure of the stalule lo lix such Lime, the court is 
to decide what is a reasonab le time, which is to be com-
puted from the day when such law was passed, and not 
fmm the time it took effect." 
'·Action-.'3hortening lime \Vi-thin WJ-iich To Commence. 
--It is not essential to the validiLy of a law shortening 
the time within which actions may be brought that it 
sh.:-.ll, as to existing causes of action, fix a certain time 
after its enactment within which such actions must bti 
enforced, provided the time actually left in which to 
sue is not unreasonable." 

Americ-1.n Decisions 99 p. 68, Mecklem vs. Bl-ake (22 
Wisconsin 495) ; 

"Statutes Providing that Ten Years' Adverse Possess• 
ion Under Tax lJeed shall bar Litle of original owner 
applies to such possession commencing before the pass-
age of the statute, if a reasonable portion of the term 
remained afler its passage in which l;e might have com~ 
menccd suit; otherwise former limiiation of twenty 
years applies. 
See American Sta te Reports 72 p. B78, Relyea vs. Toma• 

hawk Paper and Pulp Co. (102 Wioconsin, 301). U. S. 
Sup. Court, 3 Peters p. 679. 7 L. Edition, p. 278, at page 
287, 

'"Though the effect of such a law is to render the prior 
deed fraudulent and void against a· subsequent pur-
chaser, it is not a law impairing the obligations of con-



tracts; such, too, is the power to pass acts of "limitations, 
and their eftect. Reasons of sound policy have led lo 
the general adoption of· laws of both descriptions, and' 
their validity cannot be questioned. The time and man-
ner ot their operation, the exceplions to them, and the 
acts from which the time limited sh~ll begin to run, 
will generally depend on the sound discretion of the 
Legislature, according to the nature of the tilies, the 
situa tion of the country, and the emergency which leads 
to their enactment." 
(6) Judge Lawrence in his opinion preliminary trial 

(S. C. 16 al J. JO--J4 inc; S. C. 18 at l. l5-l6) deter-
mined that the l,ocus in qito was cultivated land, and Judge 
Po iter in his charge to the jury (S. C. 110 at 1. 34) 
charged that it was cullivated land. The defendant having 
raised it previous to trial and the court having so deter-
mined it, and the proof being uncontradicted showi'Ilg 
it have been used in dairy farm operations there could 
be no dispute and the court properly so charged. 

(c) The complaint follows the form attached to the 
rules of the Supreme Court and in addition to that the 
defendant in answer to Bill of Particulars (S. C. p. 13 
c.t I . ~O) asc~rlain ed that the use was adverse. 

(d ) T he complaint follows the form attached to the 
rules of the Sup reme Court and there is no merit to de-
fendant's suggestion that the bill should have been to quiet 
title. 

(e) Pbiu tiff's testimony shovls that the adverse poss-
ession was continuous from 1897 lo 1935 and this disposes 
of defendant's contention of lack of privity. 

The ejcctment act, (Rev. Statutes II, Ch. 51 at p. 25-28) 
expressly provides for a Bill of Particulars and limiting of 
the evidence of title to matters contained in the BiH of 
Particulars. The defendant suffered no harm through the 
ruling of the Supreme Court Commissioner. 

Wait's Actions and Defenses, Volume 8, Chapter 18, 
page .570, Limitations, Statute of: 
·•Section J. Right to enact, repeal or change statutes of 
limitations. The right of the state to prescribe a time within 
which existing rights shall be prosecuted, and the means 



by and conditions on which they may be continued in 
force, is substantially unquestioned; and it is elementary 
that the Stale may establish, alter, lengthen or shorten 
the period of prescription of existing rights, provided that 
a resonable time be given in future for complying with 
the statute. Vance vs. Vance, 108 U 5. 514; Terry v. 
Anderson, 95 U. S. 628; Dyer vs. Gill, 32 Ark, 41 U; Kosh-
konong vs. Burton, l 04 U. S 668; Pearsall vs. Kenan, 
79 N. C. 47.l. The right to defeat a just debt by the stat-
ute of limitations is not a vested right such as will be beyond 
the power of- the legislature to take away by a repeal of 
the statute. 'I he statute merely bars the remedY On the 
contract and does not extinguish the obligation, and when 
the bar is removed by a repeal of the statute the contract 
may be enforced. Campbell v. Holt, 115 U.S. 620. There 
is a distinction between the effect of statutes of limitations 
in vesting rights to real and personal property and their 
operation as a defense to contract ~. Id.; Jones v. Jones 
18 Ala. 248. In respect to land, the lapse of time limited 
by the statute of limitations not only bars the remedy but 
it extinguishes the right and vests a perfect title in the 
adverse holder. Bicknell v. Comstock, 113 U. S. 149; 
Dickerson v. Colgrove, 100 U.S. 583; ante p. 505." 

The constitutionality of the Act has been here argued 
at length because it is felt there should be a positive deH 
cision settling the questions raised. It is, however, not necH 
essary to the determination of the Act as shown in Point 
XXIX. 

POINT II 

The questions raised under this point were raised in 
substance and disposed of in Point I. 

As to the Question of possession the statute Title 2, 
Chapter 51, Section 14 reads as follows and completely 
answers defendant's argument: 

"Admission of possession by answer. The defendant 's 
answer in an action of ejectmen t shall be an admission 
for the purposes of the aclion, that he was in ·possession 
of the premises for which he defends or that he claimed 
title thereto at the time of the com'mcncement of the 
action.'' 

I 
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POINT Ill 

It is submitted that the testimony objected to should be 
pointed out with more defini teness; assuming that it app-
lies to State of the Case page 45 at Jines 29 to 40, the ob-
jection came too late, being af ter the answer had been 
rece ived . As:mmi ng tha t it app lies to lines 10 Lo 17, page 
46 , it was admissable because it was a statement by men 
ac tually destroying a line fence and was made by 
men apparen tly in charge of the premises. 

POINT IV 

In making this point the defendant assumes th at the 
level of water -in the river was constant at all times. The 
photographs (.S. C. p. 119) clearly show the difference 
in the river at high water and low water; fur,thermore, 
it is pointed out by Jud ge Lawrence in his opinion .. to 
land partly meadow and in parl the bed of a stream known 
as South Branch River" (S. C. p. 16 at 1. 31-32). Jud ge 
Lawrence understood the situation, Judge Porter under-
stood, the jury understood, and the question was perfectly 
proper, iLs purpose being to prove the use of the land be-
tween the fence and the water level, Whatever that water 
level might be. 

POINT V 

The answer to Point Five is a reiteration to the am,wer 
to Point Four. It might be further pointed out that the 
Rmitan River runs for a considerable distance through 
3omcrset County and the residents of the county are fam-
iliar with the fact that the flow of water in the river is 
not constant and the jury might have taken judici,al 
notice of that fact. 

POINT VI 

This objection is faulty in that it does not point out the 
line in which the objectionable testimony is found and 
the examination of the full page reveals that the defen-
dant took no exception to the court's ruling and the 
question, therefore, is not subject to review here. 
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POINT VII 

Admitting for the purpose of argument that the State 
of Case is wrong, defendant suffered no inju ry because 
he asked the same question: 

"Q. Now, during the time that you held that farm. 
did you ever make any claim to the land lying between 
the north and south banks of the river? 

A. I answered that before, no; I had no claim." (S. 
C. p. 80 at I. 36) 

POINT VIII 

Parag raph (a) of this Point was fully argued under 
Point One. Paragraphs (d and e) were fully answered in 
Poin t Two. Paragraph (g) has been heretofor e disposed 
of under Point One and Point Four . Pa ragraph (h) 
is a reiteration of (c). Para graph (c) is a reiterat ion 
of Pa rag raph (b). Plaintiff will quote the testimony re-
filling de f-end ant's cla im in par agra ph s (b) and (c) and 
will proceed Lo quote testimony refut ing his testimony under 
paragraph (f): 

Tes timony of plaintiff ' s witne ss Charles Agans (S. C. p. 
37 at I. 1-40 inc.) 

"Q. And where did you reside in I 897t 
A. l was on the Townsh ip farm. 

Q. And where was the Township farm located at 
that Lime? A. Alongside of Mr- Covert's farm. 

Q'. On the down strea m side of the farm? 
A. Yes. 

Q. And did it immed iate ly jo in the fa rm of Mr. 
CovCrt? A. Yes. 

Q. And when you spea k of Mr. Covert's farm, you 
mean the fa rm now owned by the de fendant in this 
case? A. Yes. 

Q. Was there ·a fence between the Covert farm runnin g 
approx imately parallel with the river? A. Yes, on the 
south -side. 

Q. And where did tha t fence run from and to? A. It 
adjoined the line of the Town ship farm and rau. up 
the river. 

I 
I 
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Q. And did il run up the river toward the road) A. 
Yes, toward the bridge. 

The Court: What is the name of that river) 
The Witness: One is the Raritan and the other what 

empties in the Raritan is the Neshanic. 

Q. What did the fence do when it reached the Nesh-
anic River? A. Stopped there as far as I know; didn't 
cross the Ncshanic. 

Q. It stopped a"t the entrance to the Neshanic River? 
A. Yes. 
Q. Now, how did it run along the Raritan River? A. 

Han alc.,ng into the bank on the grade 

Q. About how many feet from it? A. I would not 
say. l seen the fence was there and that's all there was 
to it for me. 

Q. When did you first see the fence was there? A. 
first saw it working on the Township farm. 

Q. And what year was that? A. 1897. 

Q. And how long did you continue there? A. Twelv e 
years. 

Q. So you were there from 1897 up to 1909. Now, 
did you hn.ve occasion to go by on the roadway ad-
jacent? A Oh yes, quite often. I had to water my cows 
down there at the river the first year I was there. I could 
see the fence. 

Q. I am speaking now of the time subsequent to your 
removal from the Township farm. Did you go back to 
that vicinity again? A Yes, on the farm right below it; 
on Judge Schenck's farm. 

Q. How long were you there~ A. One year. 
Q. That was during the year 1910? A. Yes. 

Q. And what did you notice about the fence during 
that year? A. We mowed the meadow what adjoined 
up there that fall. Th e fence was there then. 

Q. The same as it was when you were there in 1897) 
A. Yes; after that I don't know." (S. C. p. 37 and S. 
C. p. 38 I. 1-22 inc.) 
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"(J. Now, during these years, Mr. Agans, whose 
cattle occupied the space between the fence and the 
river, the Karitan l{iver? A. O'Brien's, when I was 
there." (S. C. p, jlJ at I. IOA4 inc.) 

''Q. But whoever had it, their cattle was up bctwccu 
the fence and the river? A. I suppose, yes-

Q. Did you have a talk with the then owner ot the 
farm on the fence side of the river? A. With Mr. Covert? 
Q. Yes. A. I did." (S. C. p. 39 at I. 20-30 inc.) 

"Q. What date was it, approximately, as near a5 you 
can remember, Mr. Agans? A. Well, it was the first year 
I was there-" (S. C. p. 41 at 1. 19•21 inc.) 

... !'he Witness: 1 asked him, how come he had that 
fence there. He said it was on account of keeping his 
neighbor's cows from coming up on the field, meadow. 
I said, you are heading yours off getting water? No, he 
sa id, they go up in there in the Neshanic River and 
drink. That 's all J know about Lhe fence," (S. C. p. 41 
at 1. 39 and 40; S. C. p. 42 at 1. 1-9 inc.) 

"Q. And the fence shown in the picture was there 
on the first day of April in 1897 and to your knowledge 
for twelve years? A. Yes," (5. C. p. 42 at I. 16-18 inc.) 

This shows conclusively that the fence was at the loca-
tion shown in the picture from 1897 to about 1910 and 
that it was used for the purpose of keeping the caltlc on 
the plaintiff's farm, from eJ)lering upon the farm of Vhe 
defendant. It cle'arly placed the Locus in quo at the use 
and disposal of the p'laintiff. 

Te.s'limony of pl'ai1_1'lift's witness John O'Brien is as 
follows: 

"Q. When did your mother acquire this property? 
A In 1907. Q. Was the fence there when she purchased 
it? A. Yes." (S. C. p. 43 at 1. 34-37 inc.) 

"Q. When did you first sec the fence in question? 
A Why, J imagine about October 1st of 1907." (S. 
C. p. 44 at I. 12 aad 13.) 

"Q. I show you· a picture marked P-1 and ask you 
lo examine it and tell me whether or not you are fam-
iliar with the fence shown in that picturd A. I am. 
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Q. And was tha t fence there at the time your folks 
moved on the farm? A Yes sir. Q. And has it been there 
ever since? A. Yes sir. Q. Did you have any trouble 
about the fence from the time you moved. there in 
1907 to date? A. No sir, not until it was taken down. 
Q. And when was it taken down? A. June 15, 1915, I 
think." (S. C. p . 44 at I. 22-35.) 

.. Q. Now, who had been maintaining that fence? 
A. Well, for the last six~livc or six years back I put the 
whole fence up because he had no cows there at all. 

Q.There were no cows of the defendant's? A No, not 
on the Covert side and I put the who le fence up a ll the 
way from the Neshanic Brook or River, all the way 
down to the poor house. 

Q. That would have been from the years 1929 to 
1935? A. Yes, He only put half of it up until six years 
before. 

Q. From the time you moved to the farm in 1907 
and 1919, who put up the fence? A Between the two 
of us. Both of us put the tence up. 

Q. That is the man that then owned the defendant 's 
farm? A. And myseff. 

Q. And you peopl e put up half and halO A Yes." 
(S. C. p. 46 at I. 18-35.) 

"Q. You sometimes put boarder cows in there? A Yes. 
Q. for tha t the purpose you used the entire meadow, 

including the portion enclosed in this fence? A. Yes. 
Q. And that's the portion described in the comp laint 

in this casd A Yes:· (.S. C. p. 48 at I. JJ-41 inc.) 
"Q. Who was on the poor farm when you moved 

there? A. Mr. Agans. 
Q. And how long did he continue on the poor farm? 

A. I think he was there three years, if I am not mis-
taken," (S, C. p, 51 at I. 11-15 inc.) 
This testimony shows conc\ui,ive ly that the fence was 

up when his parents purc hased the property; that he went 
into immedio.te possession and use of the locus in quo and 
he continued to occupy it exclusively until the defendant 
took the fence down in 1935. It shows that the farm wa1:1 
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purchased in 1907 and the testimony of Mr. Agans is, 
that from his knowledge, the fence was there from about 
1897 to about 1910 and that the locus in quo was used by 
the plaintiff or his predecessors in t-itle. This dearly estab-
lishes thei r adverse occupation for a period of approxi -
mately thirty years. 

Harold O'Brien, a witness called by th.e plaintifl-, on 
direct examina tion testified as follows: 

'The Court: And for how long can you reca ll it? For 
how many years? 

"the Witness: Oh, as long as I remember back l can 
remember there always being a fence there." 

Q. How many years would that be? A. About seven-
teen years. 

Q. And you as a boy, I suppose, had the duly of drivi ng 
cattle down there and routing the'm out again?/\. Th a t's 
right. 

Q. And Lh1: land adjacent to the fence and from the 
fence northerly over across the river was used for whal 
purpose) A. For pasturing cows. 

Q. Now, when was the fence taken down) A June 15, 
1935." (S. C. p. 57 at I. l-19 ;n,.) 

"Q. And has the fence been up from June, 1935 to 
the present time) A. No, it hasn't. 

Q. And have you been deprived of the use of the 
river there for your cattle) A. Yes." 
(S. C. p. 57 at I. 24-28 inc. 

This testimony clear ly shows possession, use and occu -
pa tion in the plaintiff. 

Mr. Charles Williamson testified as follows: 
Q. And did you ever occupy or work on eit her farm? 

A I did, on the O'Brien farm. 
Q. And when did you work on the O'Brien farm f A. 

\Veil, l think it was possibly '96-'98. 
Q. '96 to '98? A As far as l can remember. 
Q. Now, I show you P-1 and ask you tq examine 

it, looking particularly at the fence that ran along the 
river. \Vas that fence or one similar· thereto a t that 
location? A. There was, very similar to that. 

I 

I 
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Q. That three years you worked Lhere? A. Yes. 
(S. C. p. 62 at I. 3U-4U inc.) 

Now, did the cows from the O'Brien farm cross the 
river there to the opposite bank where the fence is? 
A ·they did. 

Q. And that took place during the whole thre e years 
you were there~ A. it did. 
(S. C. p. 63 at I. 1-B inc.) 
f his testimony clearly shows that for the three years 

from '96 to '98 the cows from the O'Brien farm occupied 
the locus in quo . 

;v,r. John Cover t, a witness called on behalf of the de-
fendant, stated that until 1910 the fence was ma intained 
one half on one side ot the river and then on the other. 
He testified as follows : 

Q, Mr- Covert, are you familiar with the farm now 
occupied by Ludwig Bi!ow. A. Yes. 

Q. And under what circumstance s did you become 
fami liar with that farm. A. I lived there from 1895 to 
1910. 

Q. Your father was the owner, wasn't he? A. That's 
right. 

Q. During that time, Mr. Coverl, did you observe 
the condit ion pe rtaini ng along the water front of that 
proper ty. A. Yes. 

Q. With particular refer ence to a fence? A. l built 
the fence; I help ed build it. 
(S. C. p. 66 at I. IZ-25 inc.) 

Q. Will you tell the Court and Jury what condition 
occasioned the change in that fence? A. The reason, 
because the fence acro ss the river would wash out with 
every shower and then they would ha.ve to rebuild it to 
keep the cows from coming through and so they decided 
to build the fence on one side of the river so they 

wouldn't have to put the fence across the r iver -

Q. And do you know whet her or not they decided to 
build it on one side o f the river through the result of 
an agree ment ? A. That was a mutual agreement. 
(S. C. p. 6 at I. IZ & 13, li>-27 inc.) 
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Q. What did your father tell you? The Witness: I 
asked him - this perhaps happened a fter I left home - I 
asked my falher how it was Mr. O'Br ien was building 
Lhc fence on Lha t side of Lhe river; why, he said. it 
stopped us from having to keep the fence up ncross 
the river. 

The Court: \Vhen was that? 
The Witness: I left home 1910. 
·1·he Court: When was this conversation? 

The Witness : I can "t tell the exact date-
1 he Court: When was Lhe fence bu.ill in the manner 

in which you have described. Can you give us that? 

The Witness: Not the exact date. 
1 he Court: Well, appro ximate ly? 
The Witness : Approx imatel y 19IO. 

(S. C. p. 68 al I. 36-40 inc . ; p. 69 al I . 1-15 inc.; at 
I. 29 & 30) 

Un cross examination in speaking of the change in the 
fence in 1910, he says as follows: 

Q. But your fathe r did tell you that they made that 
change in the boundary line so to keep from puttin g 
the fence across. A Y cs. 

Q. N°""'·, there isn't any questio n about that, is the re} 
A. No. 
(S. C. p. 76 at I. 38-40 inc.; p. 77 at I. 1 & 2) 

Q. Y cs, and the purpose of building the fence was lo 
fix the line between you two pa rties and keep his cows 
oul of your place and keep your cows out of his? A. 
That's what they built the fence for. 
(5. C. p. 77 at I. 22-26 inc.) 
It is dear £rom the testimony of this witness that his 

father told him a fence had bee n put in the position con~ 
tended for by lhc plaint iff to fix the boundaries l>ctwecn 
the propert ies. He fixes the date as 1910 and this is in dir~ 
ect contradic tion to the testimony of Mr. O'Br ien, Mr. 
Williamson and Mr. Agans . 

Mr. Charles Gustafsun, witness on hehalf of 'the defen~ 
dant, test ified that he worked the defendant's far m on shares 
some IL or 15 years ago, at page 79 he says: 
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Q. What side of the river was the fence on then~ A. 
On what side-of the river? 

Q. Yes, on your side? A Yes, over on Covert's side. 
Q. You fix half and O'Brien fixed half? A. Yes. 

(S. C. p. 79 •t I. 12-21 inc.) 
Q. You maintained half of that fence the same as 

he maintained half of the fence, the other adjacent 
property owner? A. Well, l kept half of it and O'Brien 
kept the other half. 

Q. lhat's the way it went all the way around the 
farm. A. Yes. (,S. C. p. 80 at I. 12~18 inc.) 

It is apparent from this man's testimony that both the 
defendant and the plaintiff maintained one half of the 
fence and of course, it was so maintained because it is 
the custom among adjacent farmers for each lo maintain 
one half of the fence , 

Mr. George C. Brokaw, called by the defendant, on 
cross examination testified as follows: 

The Court: What is a line fence as you understand it? 
The Witness: The line between two neighbors. 
Q- Does it usually mark the boundary line between 

the neighbors? A. Well, it's a straight line, a turn and 
you dchne a fence. 

!he Court: No, it hasn't anything to do with farms. 
This is a water line fence usually acts as the boundary 
between properties. Does it or doesn'l it. 

fhe Witness: Yes, it certainly does. 
(S. C. P· 82 at I. 22-27 and 33-39 inc.) 

Q. There isn't any question about that in your mind. 
is there, George) A No. I own quite some land up there 
and that's where that's always been. 

Q. And you have always known what the line fence 
was? A. Yes. 

Q. You knew in 1907 when you owned this place what 
the line fence was? A. Why, certain ly. 
(S. C. p. 83 at I. 3-11 inc; 21 & 22) 

Q. And there's no quesl•ion but what you signed is 
thus: "And has been a fence belween the property for at 
least thirty years without interrupt ion." That's over 
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your signature? A Right, l am not going Lo read it 
again. (.S. C. p. 84 at I. 26-30 me.) 

Q. Then you did sign it? A. There's my signature. 
Q. Now, you further state thal "during the thirty 

years ot my personal knowledge the owners ot the so-
called O'Brien farm have had use and occupancy ol 
the full width of the South Branch River to a fence, " 
did1;·l yo u ? A I don' ,t recall that; I don't know. 
(S. C. p. e5 at I. 23-30 inc.) 

'lhe testimony of Mr. Brokaw clearly shows that he had 
exec uted an affidavit in 1935 stating that the fence in ques-
tion including the Locus in quo with the property of tiltt 
plaintift was considered the line l:ence and had been so 
considered for thir ty years previous to 1935. This substan t-
iates the testimony of the plaintift's witness and Lhc Le:;Li-
mony of lhe defendant's witness, Mr. Covert, Lhal it wa;; 
considered the line fence between the parties. 

Mr. John O'Brien in rebuttal at page IOI testified as 
lollows: 

Q. And at Lhc time your pare nts pu rchased the farm 
in 1907, did Mr. Ceorge Brokaw poin t out the boun-
dary along the river? A He did, because we came from 
the south and didn't know where the property was really 
and then l had gotten the deed and read it over 
and on the other side O'f the river was a fence that 
he told me that my half was that end toward the poor 
fence and Mr. Covert"s end was on this, the lower end. 

Q. The right end? A. Yes. 
Q . And did the fence as he pointed it out Lo you 

extend as approximately shown in that picture? A. Ap-
proximately has been there ever since we ~ave been here. 
In Davock vs. Nealon (58 N. J. L. p. 2 1) the court dis-

cusses in de tail the law regardin g privily of estates and 
tacking of successive possess-ions. The law is wel! slated 
in the syllabus as follows: 

"I . fhe adverse possessions of successive occupants, be-
tween whom a privity of estate exists, ca n b~ tacked 
so as to make a continuous Lwcnty years adverse 
possession. 



20 

L Where one encloses and possesses more land than is 
covered by the descrip tion in his deed, and sells to 
another by the sa,'fle description, who enters inLo 
possession or all the land enclosed, the successive 
possesi-ions can be tacked."' (.58 N. J. L. p. 21) 

f he evidence by which this is substa ntial is found in the 
testimony of Mr . Agan s and Mr. WiHiamson as to the erect-
ion of the orig ina l fence and particularly in the testi-
mony of Mr. O'Brien (S . C. p. 101 at 1. 1-18 inc.) 

POINT IX. 

!'his question was properly excluded. The witness was 
not an owner of the ad jacent property and in addition the 
c;uestion ca lls for the witn ess' conclusion. 

POINT X. 

1 here is no merit to this point for the very next question 
involv ing identica lly the same thing was answered on page 
73 at line I oI the State of the Case "Q Who did they 
p ay? A. P aid my fath er." 

POINT XI. 

·1 Lcrc is no merit lo this point as it was conversation 
bcttvecn th,~ wilne~s and his father and, of course, was not 
bind ing or adm issab le as against the plainl ill . It was pure ly 
a self-serving conversation. 

POINT XII. 

There is no merit to this point and it is not properly 
before the court , no reference being given as to the .State 
of the Case as to the first question, •and no exception being 
taken to the court's ruling on either question. 

POINT XIII. 

fhere is no exception taken to the ruling o·f the court 
on this poin t and, in addition, the witness was not owner 
of the property and could not state wha t were the inten-
tions of his father. 
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POJNT XIV. 

Thcr::. is no meril in lhis point; counsel took no excep• 
tion lo the court's ruling and, in addition, it was an im~ 
proper question. The witness was evasive, was attemp ling 
to contradict an affidav it he had made in 1935 and was 
doin g ev~ry Lhing in his power to evade direct questions. 

POINT XVI. 

This objec tion is not weil taken. The answer had been 
made prev ious lo the object ion and in addition the Cour: 
says: ''!-le has 2.nswcrcd it twice. Let it stand." (S. C. p. 
92 at I. 24). 

POINT XVII. 

T his question propou nded here has no thing whatever 
to do w ith the d ispu te in question and is irrevel a nt a11d 
immateria l. 

POINT XVIII. 

This is a reit era tion of Poin t I- It is not reargued here . 

POINT XIX. 

·1 his request to charge is not the law so far as the foll~ 
owin g part thereo r is con ce rned "In addition to that sh e 
musl show lhal lhose whose possess ion she relie.~ on t.o 
make up the th irty year period, intended to acquire ti tle 
by adve rse posse%ion and have passed on". This is nol 
the law. The law only requires lhat the ir claim sha ll be 
adverse. The y need have no intention of holding land 
for the purpose of mak ing Lille , for inslanCe, it is suff ic ien l 
if they Lclicve they own it or if they hold it open ly and 
notor iously as the ir own. T he cour t covered the matter on 
page I 10 of the St ate of the Case at lines I to 23 inclu sive . 

POJNT XX. 

T hi.~ point is without merit because the defendant, 
hy molions hefore t rial, had Judge Lawrence determine and 
decide whcLhc:r or not the lands were cu llivat ed or unc u lt~ 

' 



22 

ivatc d, and in addition there to, the testimony was uncon• 
tradicted, tha t the land was pastur e land, was used each 
year in the past ure of cattle, was fenced in, was adjace nt to 
a public highway, and dur ing the pasture season was in 
dai ly use. 

1 her e are several cas es holding that nor mally it is for 
the j ury lo determine, but in none of these cases did the 
Plaiut iff cause the cour t to determine it previous to tria l. 
In none of these cases was Lhe evidence uncontrad icted as 
to the land being cultivated. 

The de fend ant again contends that the lands in question 
arc ent irely river bollom. He entirely overlooks the finding 
ot J udge Lawre nce a t the beginning of the case "to land 
partly meadow and in part the bed of the stream". The 
past ure land being on the oppo site side o f lhe slream, it, 
o f necessi ty, carr ies the river with it. And Jud ge Porte r 
in his cha rge to the jury , sta tes that the real dispute is 
"with respec t to a strip o f land along the river on the Bilow 
side of the river, between ii and a fence that adm iuedl y 
was there for some time". II is hard to understa nd why 
the de fendant ~ersists in his opinion that the flow of the 
Rar itan river is constant and that noth,ing is embra ced 
•.V:thi;1 the desc ription given in the comp laint except the 
river bottom . 

POINT XXI. 

There is no exception taken to this pa rt of the cha rge; 
furthe rmore , Exhibit D-2 of the State of the Case, page 
110, at line 28 reads as follows: "Th ence along said bank 
of said river the courses and distances the reof to Neshanic 
Creek" . fhe court was perfccl ly right in its cha rge. 

POINT XXU. 

Herc again ther e is no substant iation at any point in 
the State of the Case for counsel's argument. It was app-
arent in the last course above that the defendant's deed 
ran to the Southerly bank of the South Branch river and 
the deed of the defend ant (Ex. D-3 .S. C. p, 124 al I. 28) 
"Lo a large birch tree (scarred) stand ing on North side of 
the South Bra nch of the Rar itan River; thenc e up the 
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said River the several courses and distances to the middle 
of the North abutme nt of the Bridge" . The court's charge 
was perfectly correc t ; it sta ted the issue clear ly; it slated 
it as it had been de lenn ined and defenda nt 's cri ticism is 
enti rely unwarranted . 

POINT XXIII. 

Uefenda nt took no exception to this part of the charge 
and it is not properly before the court for determination 
It is true that no single witness 1estified that the fence had 
been there for forty~one years, but it is true that one wit~ 
ncss test ified that it was there in the year 1896 and !or 
three years afterwards, and that another witnes s testified 
that it was thtre horn 1897 and for twelve ycnrs ahcrwnrds, 
and that another witness testified that ii was ther.::! from 
1907 to date, making in all a perwd of forty-one years. 
The· court expressly called the jury's attention lo lhe fae1 
Iha! the jury was to be the judge of the facts rega rdles:; 
of whal the courl or counsel might say. (S. C. p. 107 at 
I . 39) .. That raises questio ns of fact and you are the fact 
finders" and a l page 108 of the Sta le of the Case at line 
11 "I n what I have said, however, if I have misquoted the 
testimony in any part icular, of course you must disregard 
such errors and depen d on your recollection of what the 
testimony was. Likewise if Counsel may have misquoted 
the testimony in any par ticular, you will disregard their 
errors, depending on the testimony as you reca ll it··. 

POINT XXIV. 

The re is no exception taken lo this part of the cha rge 
and it is not properly before the court and. in addition 
thereto. there is ample evidence to support this state-
ment of the jury's function. Point XXIII applies here. 

POINT XXV. 

The plain tiff reiterates his answer to Point XXIV. 

POINT XXVI. 
There is an erro r in the Court"s ch·arge here where the 

Court says ''because her deed covers it, his deed going 
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to that fence and not to the edge of the river" probably 
what the court intended to say was " that her deed should 
go to that fence and not to the edge of the river". Be that 
as it may, there is no exception to this part of the charge 
and it is not properly before the Court and if the Court 
was wrong the error was rectiricd liy tha t part of the 
Court's charge mentioned in Point XXIII. 

POINT xxvn. 
This is not properly before the trial courl, it not havin~ 

l:wen exct>.µted to, and in addition there seems to be ample 
iu the testimony to justify the sta tement of the court. 

POINT XXVIII. 

There is no exception taken to this par t of the char ge 
and it is not prop er ly before the Cour t. h might be well, 
however, to point out that the misconcept ion as to what 
was in dispute was not the misconception in lhc mind of 
either Judge Lawrence or Jud ge Porter nor of the jury 
but the misconception seems to persist solely in the mind 
of the defendant although he himself had the matter de~ 
cided previous to the trial. 

POINT XXIX. 

1 h:s p,ul of Lhc charge which the defendant charges 
Lo b~ incoaect, correctly stated the law and it disposes of 
the entire case. 7 N. J. Misc p. 642 Walter 8. Keih, et al, 
appeilan1s vs. Annie D. Lozier. et al, respondents, decided 
July 3, 191.9, betore Chief- Ju stice Gunmere and Justice 
Parker, 

"If the jury should 6nd from the evidence that the 
persons who by these deeds were the former owners ol 
the plaintiffs' property by their acts in localing the line 
had fixed ii de6nitcly, and so induced the defendants 
and those from whom they derived their litie 10 act 
upon such erroneous localion, the plaintiffs are bound 
by such location , and are, by their acquiescence and 
the acquiescence of their predecessors in title, now pre~ 
eluded from disputing the boundary line so fixed, even 
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though the acqu iescence was for a pe riod less than 
twenty years . In our view, this instruct ion was legally 
unobjectionable," 

"Where proprie tors of adjoining lands agree upo n, 
fix, and establis h a boundary line" between their re-

spective tracts, and each occupies up to the bounda ry 
line, their possession is mutually adv erse Lo each other , 
and, if continued for the lengt h of time prescribed by 
the statu lc of limitations , will ripen into a perfect title." 
(2 C. J. 137.) 

In Wait's Actions and L>efenses, Vol. 7, Ch. XVI, p. 257, 
"Wnere adjo ining land-owne rs agree upon a line dividing 
their land s, and enter into possession and occupy according 
to such line, they w:11 be concluded from a fterward dis-
patin g such line as the l r m: one; and the rule is the s11.me 
where parties, for a period of twenty years, acquiesce in 
such a line," (H ubb'ard v. Stearns, 86 Ill. 35). 

The defendant's own witness, John Covert, under cross 
examin at ion testified as follows: 

"Q. But your father did tell you that they made that 
change in the boundary line so to keep from pulling the 
fence across? A. Yes." (S. C. p. 76 at I. 37-40 inc.) 

"Q. Now, there isn't any question about that , is there? 
A. No. 

Q . .So that the new boundary line was estab lished by 
putt ing the fence on the south side? A. It was agreed to 
build the fence on the south side of the river. 

Q. Yes, and the purpose of lmilding the fence was to 
fix the line between you b.vo parties and keep his cows 
out of your place and keep your cows out of his? A. 
That's what they built the fence for." 
(S. C. p . 77 at 1. 1-6 inc . and I. 20-25 inc.) 

Charles Gustaf-sun who farmed the defendant's p lace 
for thre e years, Lwelve or fifteen year s ago says: 

On Direct Examinat ion: 
"Q. Wha t side of the river was the fence 011 Lhen? 

A On what side of the river? 
Q. Yes, on your side? A. Yes, over on Covert' s side . 
Q. You fixed half and O'Brien fixed half? A Yes." 

(S. C. p . 79 at I. 15-Z\ inc.) 
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And on Cross Examination: 
"Q. You maintained half of that fence the same as 

he maintained half of the fence, the other adjacent 
property owner? A. We'll, I kept half of it and O'Brien 
kept the other half. 

Q. That's the way it went all the way around the 
farm?A. Yes," 
(S, C. p. 80 al 1. 12-18 inc.) 

And Lhc defendant's witness, George C. Broka\v stated: 
"Q. And there's no question buf what you signed 

is thus: "And has been a fence between the property 
for at least thirty years wiLhoul in'lerruplion." That's 
over your signalurc? A. Right. I am not going lo read 
iL again." (S. C. p. 84 at l. 26-30 inc.) 

"Q. 'lhen you did sign it? A. There's my signature. 

Q. Now, you further state that "during ~he thirty 
years of my personal knowledge the owners of the so-
called O'Brien farm have had use and occupancy of 
the hdl width of the South Branch River to a fence," 
didn't you? A. l don't recali that; I don't know. 

Q. Well, you signed it, didn't you, George? Now, !is~ 
ten. You signed it? 

~.k H.eid: It is irrelevant. He doesn't deny signing it 
at all." 
(S. C. p. 85 at 1. 22~32 inc- and 35 and 36.) 

Direct examination of John O'Brien: 
"Q. And at the time your parents purchased the farm 

in 1907. did Mr. George Brokaw point out the boundary 
along the r:vcr? A. He did, because we came from the 
south and didn't know where the property was really 
and then l had gotten the deed and read it over and 
on the other side of the river was a fence that he told 
me that my half was that end toward the poor fence 
and Mr. Covert's end was on this, the lower end. 

Q. 'lhe right end? A. Yes. 

Q. And did the fence as he pointed it out to you 
extend as approximately shown in that picture? A. App~ 
roximately has been there ever since we have been here.'· 
(S. C. p. IDI at I. 1-16 inc.) 
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The foregoing evidence clear ly demo nstrates thal Lhe 
predecessors in Lille of plainti ff- and defend anl established 
the fence as the boundary line between the two properties. 
It is cle:ar under the slated law that this placed the tit le 
of the Locus in quo in the pla,int iff and his prede cessors 
in title. h is furthe r clear that this constituted adverse 
possession. Under the law us staled at the beginn ing of 
this point and ·as stated by this cour t in Lehigh Valley 
Railroad Co. vs. Mc Farland (43 L. 605) the plaintiff 
has a perfect title .. 

POINT XXX. 

It is submitt ed that the practice followed by the court 
here is t.he cor rect prac tice. In addi tion, there is no excep-
tion lo this cha rge. 

POINT XXXI. 

There is no exce ption taken to this part of the charg e 
and in ad<liliun thereto the court was perfect ly corr ect. 
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CONCLUSION 

The plaintiff-respondent respectfu lly submits: 

The evidence clearl y discloses two things: 

F1rsl : Thal plaintifl and defendant's predecessors in 
title fixed the line between them and being so flxed it 
cnnnot be changed. 

Second: The testimony is clear and convincing that 
plaintiff and his predecessors in title have been in possess~ 
ion of the Locus in- quo since 1897 and that possession 
had ripened into a right at the cimc that defendant look the 
fence down in 1935. 

The Sratu le of 1922 is app licable. The defendant or 
his pr~decessors in title had fom 192:L to 1927 (when 
the thirty year period matured) or a period of 6.ve ye·ars 
in which to perfect their title. This was a reasonable time, 
therefore, the Statute of 1922 was appl icable. 

1 he Locus in quo was clearly described and ii was 
unders;tood both ·in the motions before trial and during 
the L1ial exactly what was the Lorns in quo. It was 
pointed cul in the pictures (S. C. p. 119) and w:as clearly 
presented to lhe jury. T'he defendant cannot now defeat 
the oction by claiming Lhat the word "b ank " is the equiv~ 
alent of ··vmter's edge" and thereby place the Locus in 
quo entirely under water. 

It is respectfully submitted that the record shows no 
teversible error and that the judgment of the court below 
should be offirmed. 

Respectfully submitted, 
HERR & HEAIH 

Attorneys for Plaintitf~Respondent 

Ryman Herr, 
Of Counsel with P1ointiff~Respondent. 
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APPENDIX A 

CHAPTrn 188, P. L. 1922. 

An Acl lo amend an act entitled .. An act for the limita" 
lion of suits respecting titles to land" (Revision ol 
1877, page 598). 

BE. 1T ENACTED by Lhe Senate and General Assembly 
or the State ot New Jersey : 

I. Section one of the act to which this is an amend-
ment is hereby amended to read as follows: 

I. Thirty ye.'.l.rs' act ual possessio n of any land s, tene-
ments, or other real estate, excepting woodlands or uu-
cull ivatt..-d trac ts and that isixty years' actual possessio n 
of any woodla nds or unculti vated tracts unint errupted ly 
con•linued by occupancy, desce nt, conveya nce or other-
wise, in whatever way or manner such possession mighl 
have commenced, or have been continued, shall vest a 
full and complete right and title in every actual possessor 
or occup ier of such lands, tenemen ts, or oth er rea l estate, 
and shall be a good and sufficient bar to all claims that 
may be made, or actions commenced by any person or 
persons whatsoever, for the recovery of any such lands, 
tenem ents, or other real esta te. 

2 . All acts and parts of acts inconsistent with Lhis act 
are hereby repealed. 

3'. This act shall ta ke effect immediately. 
Approved March I 1, 1922. 
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In Content vs. Dalton (122 N. J. &i. 425 (433) . 
The 1787 statute may be belter understood if viewed in 

the light o~ earlier legislation. At the 1727-1728 session, in 
the first of George II, the provin cia l assembly passed an act 
entit led "An act for the limitation or actions, and for avoid-
ing suits in law" (Kinsey 211), which, a lthough apparently 
passed Febru ·ary l 0th , 1728 is usually referred to as the 
statute of 1727. 1t provides: 

"For Quieting Mens Estates, and avoiding of Suits, Be 
it Enacted by the Governor. Council and General Assembly 
of this Province, and it is hereby Enacted by the Authority 
of the same. That a ll the Stat utes now in Force in that 
Part of Grea t Britain called England, conce rning the Limi-
la lion of Actions real and personal, shall, and are hereby 
declared. to be in Force in this Pr ovince from t-'he Publica-
tion hereo f, as fully and effeclually as if every of them 
were herein a·t Length repeated and Enacted, any Law, 
Usage, or Custom to Lhe contrary in any wise notwith-
standing," 

Allinson prints the same sta tute at page 72 and as a 
footnote gives the material parts of the stat utes of E.ngland 
wh'.ch are "mea nt and intended" by the 1727 statute . Four 
sets of sta tutes arc there set out. Of these, the second, 
which is the thir ty first of Elizabeth, chapler V, and the 
fourth, which is the fourth and fifth Anne, chapter XVI. 
a re not per tinent. The first is the thirt y-second of Henry 
VIII, chapter [I , passed in 1541. which provides inter alia 
a sixty year limitation upon makin g title or claim to lands 
and tenements. In section 8 it provides that if any person or 
persons be "now wibhin the age of twenty-one year.;" or 
handicapped by other 1l'amed disability he shall have six 
years after he "shall accomp lish the age of one and twenty 
years ." &c., to bring action; and in sections 9 and JO it 
provides further relief, upon conditions, for persons under 

certain disabilities. The third. the twenty-first of James I, 
chapter XVI, relotes, in parl, to the writ of formedon, an 
ancient writ in the nature of a writ of right provided for 
those interested in an estate tail who were likely to be 
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defeated of their right by a disconti nuance of the estate 
tail (Bouvie r 's Law DicLionary), and has, for the bene-
fit ot persons under disabil ity, a saving clause so strikingly 
like that in section 2 of our 1787 statute that we here set 
it out: 

"Thal if any Person or Persons Lhat is or sha ll be en-
titled to such Writ or Writs, or that hath or shal! have 
such Right or Title of Entry, be or shall be at the Time 
of the said Right or Title first descended, accrued. come 
or f-allen, within lhe Age of one and twenty Years, F emr.-
Covett, Non Compos Mentis , imprisone d , or beyond the 
Srns; that then such Person and Persons, and his and 
their Heir and Heirs, shall or may notwithstanding the 
said twenty Yea rs be expired, bring his Action, or make 
his En try, as he mighl have done before this Act; so as 
such Person i nd Persons, or his or th eir Heir and Heirs, 
shall within ten Years next after his and their full Age, 
Discov ertur e, coming of sound Mind, Enlargement out oi 
P rison, or coming into this Rea lm, or Death, take Benefit 
of and sue for th i.he same, and a l no Time after the said 
Ten Years." 

Sections l, 2 and 5 of the 1787 slalule (section 1 of 
which, as amended in 1922, appellan t relies upon, supra) 
arc as follows: Lhey are given as they appear at pages 81 
and 82 of Paterson, except tha t we have ita licized the word 
"times" in the two instances where it CJccurs: 

"1. He it enacted hy the Counci l and General Assembly 
of this state, and il is hereby enacted by the authority of 
Lhe sarnc, Tha t sixty yea rs actu al possession of any lands , 
tenement s or other real estate, unin terrupted ly con tinued 
by occu pancy , descent, conveyance or otherwise, in whatd 
ever way or manne r such possession might have commen• 
ced or have been continued, shall vest a full and com~ 
p!ete. right and Lilk in every actual possessor or occupier 
o f such lands, tenements or other rea l estate, a11d shall 
be a good and sufficien t bar to all claims thaL_ may be 
made or ac tions commenced by any person or persons 
whatever, for the recovery of any such lands, tenements 
or other real eslalc. 



32 

APPENDIX B 

"IL And be it further enaclcd, That thirty years actual 
possession of any lands, tenements or other real estate, 
uninterruptedly continued as aforesaid, wherever such poss~ 
ession commenced, or is founded upon a proprietary right, 
duly laid thereon, and recorded in the surveyor-general's 
office of the division in which such location was made, or 
in the secretary's office, agreeably to law, or wherever 
such possession was obtained by a fair bona fide pur-
chase of such lands, tenements or other real estate, of 
any person or persons whatever in possession, and sup-
posed to have a legal right and title thereto, or of the agent 
or agents of such person or persons, shall be a good and 
sufficient bar to all prior locations, rights, titles, convey-
ances or claims whatever, not followed by actual poss-
ession as aforesaid, and shall vest an absolute right and 
title in the actual possessor and occupier • of all such 
lands, tenements or other real estate. Provided always, 
That if any person or persons, having a right or title to 
lands, tenements or other real estate, shall. at the time ot 
the said right or title first descended or accrued, be withi!1 
the age of twenty-one years, fcmc covert, non compos, 
imi:r:soned, or without the United States of America, then 
such person or persons, and his and their heir and heirs, 
m;:,,y, notwithdanding the afores'aid times are expired, be 
entitled to his or their action for the same, so as such per-
son or persons, or his or their heirs, commence or sue forth 
his or their action within five years after his or their full 
age, discoverture. coming of sound mind, enlargement out 
of prison, or coming within any of the United States, and 
at no time after. And provided also, That any citizen or 
citizens of this or any other of the United States, and his 
or their heirs, having right or title to any lands, tenements 
or other real estate within this state, Jllay notwithstanding 
the aforesaid times are expired, commence his or their 
action for such lands, tenements or Other real estate, at any 
time within five years next after the passing this act, and 
not afterwards. -

··v. And be it further enacted. That so much of the act, 
entitled, 'An act for the limitation of actions, and for avoid8 

ing of suils,' and such and so many of the statutes in Eng-
land, now in force in this state, as are affected by and 
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repugnant to this act, be, and the same are hereby re• 
pealed, made void and of no effect." 

The similarity between the quoted portion of twenty-
lirst James l and the provisos in section 2 of the 1787 
sta tutes suggest thet one was the model for Lhe other; 
this, even if 1t be, as sl:ated in Den, ex dem. Johnson v. 
Morris, 7 N. J. Law :;.6, 11, that our colonial courts held 
tlrn.t the twenly•year limitation of twenty-first James l was 
not within the purview of the act of 1727. These provisos, 
it will be noted, were comp lete sentences separa te and di~-
tinc:t horn the conlexl. The logic of Lhem is as pertinent .to 
Lhe fmL .section of the statute as to the second; we thin]; 
more so Although the sentences appear m the second sec-
tion and are ,vitho ut a sep arate paragraph marking, each 
contains the words "the aforesaid Limcs"-in the plurai - -
and there are no .. Limes" anlececlent to that expression 
except the Lime of sixty years mentioned in the first sec~ 
Lion and the time of thirty years mentioned in the second 
section. All of which carries the implicat ion that , notwith~ 
standing the paragrap h formation, the provisos were in~ 
tended to apply to the first sec tion equally with the second; 
particuiarly so si,1ce otherwise there were no saving clauses 
whatsoever as to the first section. The same ~entence con~ 
struction was preser ved thro ugh the various compilations 
down to and in l:lm. Dig. 314 . Bul beginning with the 1847 
Revision, page 652 (although this stat ut e was not revised) 
the printers have change d the punctuation. Periods have 
been reµlaced by semi~colons and capital letters by those 
from the lower case, ,v-ith the resu lt that Lhc previsos now 
appear to be merged with, and physically ,a part of, the 
sentence which relates, in section 2, to the original thirty~ 
year limitation alone. 3 Comp. Stat. p. j 172. It has been 
said by our co urts that nei ther o[ these sections conflicts 
with or modifies the other (Spottiswoode v. Morris and Es-
sex Railroad Co., supra ; Model Plan Agency v. Diamond, 
supra), but these rema rks were not, we thi nk, essential to 
the reasoning: which led to the conclusions, were n.ol made 
with respec t to Lhc classes whic h we have been discussing, 
and in any cvrnt do not alter the historical setting. 

: 
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The indications are that those who passed the statute 
in 1787 intended to give a time beyond the date of enact-
ment within which all persons subjected to limitation in 
their rights ·of action might bring suit and, fu-rther, an 
opportunity for those who were then or should thereafter 
be under a disability to bring action within a reasonab le 
time afler the removal of the disability. Mr. Justi~e Elmer 
remarked in the Pinckney Case, supra, that the stat ute. 
being an act for the limitation of suits respecting title to 
laud, should be interpreted to harmonize with the pro-
visions of other acts for the same pupose, and Vice-Chan-
cellor Green in Hall v. Otterson, 52 N. J. Eq. 522 (at p. 
533); affirmed, 53 N. J. Eq. 695, in the applie-ation _of 
that principle and with citation of the Pinckney ·case held 
that under the lwenty~year statute, 1877 Revision, page 
597, sections 16, 17 (3 Comp. Stat. p. 3169). the limitation 
did not run against a rema inderman until the_ death of the 
life tenant. 
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12 Am. Jm. 69, 
''445. Statutes of Limitation .• An existing law of limit• 

ations is not considered as being a part of the contract. 
Hence, lhe Legislature may enact a statute which limits 
the time wilhin which actions may be brought to enforce 
demands where Lhere was previously no period of limita• 
tion or · which shortens the existing time of limitation, and 
such a law may operate, upon existing contrac ts without 
necessari ly being invalid as impairing their ob!igalions. 
'fhe Legislature by enactment may suspe nd the operation 
of a statute of limilations as to contracts in existence at 
the time of the passage of the act or may control the stat• 
ule o f limitati ons, if it does not thereby lake away lhe 
remedy to enforce existing contrac ts. Such statutes re-
late only to the remedy and the enforcement of rights and, 
as a genera ! rule, control future procedure in reference to 
previously existing causes of action, where they contain 
no language clearly limiting their application to causes of 
action arising in the future . It is within the power of the 
legislature to shorten the period of limitation, leaving al-
ways a reason able time within which to invoke a remedy 
for a breach of contract, or to prolong the period of limi~ 
tation, where the right to ple·ad it has not accrued. If, 
howe ver, the period fixed by a statute of !imitations is 
unreasonably shor t and is designed to defeat the remedy 
upon pre-existing conlracls, which is par t of their obli-
gation, the stalule is void. A statute which declares that 
a period already elapsed should bar an action upon a con-
tract is however, an arbitrary destruct ion of contractua l 
rights and, therefor e, uncon stitutional, as would also be a 
ste.tute which practically denied a party the right lo sue 
period of limitations, without leaving a reasonable time 
thereafter in which to bri ng the action. The question as 
to what shall be considered a reasonable time within 
which an existing right must be asserted aher a new stat~ 
ute of !imitations is enacted before the statute will bar the 
right is for the determin ation of the legislature, and is in no 
sense a jud icia l question. Unless the time allow~d is so 
manif est ly insufficient that it becomes a denial of jus tice, 
the court will not interfere with the legislative discretion." 

See also note I 08 A. L R. 896 

' 




