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Nmu dlerafij $upr?m? Court

He n r y  K o c h , trading as 
H. K o ch  & Co.,

Plaintiff

vs- \ Action at Law.

St e f a n o  Cos tel lo  and 
Do me n ic o  Bo t t i ,

Defendants.
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Notice of Appeal and Grounds

To Mr . W m . Gr e e n f ie l d ,
Attorney for Appellees:

T a k e  No t ic e , that the appellants, Stefano Costello 
and Domenico Botti, appeals to the Court of Errors 
and Appeals in the last resort in all causes in New 
Jersey from the whole of the judgment entered in 
this cause on the following grounds:

1. Because the Court refused to non-suit the plain-
tiff, although a non-suit should have been granted.

2 . Because the trial judge, upon the trial of said0
cause, directed a verdict in favor o f plaintiff and 
against the defendants over the objection of said de-
fendants, whereas said trial judge should have directed 
a verdict in favor o f defendants.

3 . Because the trial judge, upon the trial of said 
cause, directed a verdict in favor o f plaintiff and

20
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Notice of Appeal.

against the defendants over the objection of said de-
fendants, whereas said trial judge should have sub-
mitted the case to the jury for its verdict.

4* Because the judgment rendered in the above 
cause, at the aforesaid Court, in favor of the plain-
tiff and against the defendants, was contrary to law.

5 . Because the evidence in the trial of the said 
cause, did not warrant a judgment in favor of the 
plaintiff and against the defendants.

10 6 . Because the evidence adduced in the trial of
the above cause warranted a judgment in favor of 
the defendants and against the plaintiff.

7 . Because the verdict was contrary to the weight 
o f the evidence.

ISADORE K l e NERT,

Attorney of Appellant.

20
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Summons.

E s s e x  C o u n t y , s s .

T H E  S T A T E  O F N E W  J E R S E Y  T O

S t e f a n o  C o s t e l l o  a n d  D o m e n i c o  . 

B q t t i :

Y o u  A r e  S u m m o n e d  to answer the 
annexed complaint of Henry Koch, 
trading as H. Koch & Co., in an ac-
tion at law in the New Jersey Supreme

10
Court.

A n d  T a k e  N o t i c e  that unless you file your answer 
to said complaint with the Clerk of the Supreme 
Court, at Trenton, within T w e n t y  days after the ser-
vice upon you of this writ and the annexed complaint, 
the plaintiff may proceed in the suit and judgment 
may be entered against you.

Witness: W i l l i a m  S. G u m  m e r e , Chief Justice of 
the Supreme Court, at Trenton, this Twenty-fifth 20 
Day of March, Nineteen Hundred and Eighteen.

W m . G r e e n f i e l d , E n o c h  L. J o h n s o n ,

Attorney o f Plaintiff. Clerk.

30
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Complaint.

N E W  J E R S E Y  S U P R E M E  C O U R T . 

E s s e x  C o u n t y  C i r c u i t .

H e n r y  K o c h , t r a d i n g  a s  \

H. K o c h  & Co., 1
P lain tiffJ

vs. \ Action at Law.
S t e f a n o  C o s t e l l o  a n d  (

IQ D o m e n i c o  B o t t i , \

Defendants. J

Complaint

The plaintiff, residing in the City of Newark, in 
the County o f Essex and State o f N ew  Jersey, com-
plains:

1. That on or about September f , 1 9 1 5 , the said 
Stefano Costello was taken into custody on a Capias

2° A d  Satisfaciendum, issued out o f the District Court 
o f the City o f Passaic, County o f Passaic and State 
o f N ew  Jersey, against him, at the suit o f the plain-
tiff herein, in an action upon contract, in which judg-
ment was entered against the said defendant, Stefano 
Costello, et al., for the sum of $500  damages, besides 
taxed costs o f suit, and he, the said Stefano Costello, 
was delivered to Am os H. Radcliffe, then Sheriff of 
the County o f Passaic, and was then and there'con-
fined in the custody of the said Sheriff.

30 % #
2 . That the said Stefano Costello did then and 

there, on December 2 , 1 9 1 5 , petition the Court of 
Common Pleas o f the County o f Passaic, to be re-
leased as an insolvent debtor, and after hearing was 
had thereon, the said Stefano Costello was refused a



Complaint.

discharge and was then and there on ihe said 2d day 
of December, 1 9 1 5 , remanded to jail and was then 
and there surrendered to the custody of the Sheriff 
o f the County of Passaic.

3 . That thereafter, on December 2 , 1 9 1 5 , the said 
Stefano Costello, being in the custody o f W illiam  B. v 
Burpo, then Sheriff o f the County o f Passaic, did 
make and deliver to the said Sheriff, a bond condi-
tioned for him, the said Stefano Costello to appear 
and petition the Passaic County Court o f Common 
Pleas, to be discharged as an Insolvent Debtor, and 
that the Honorable Abram  S. Klenert, Judge o f the 
said Court, did thereafter on petition o f the said 
Stefano Costello, fix and appoint the 2 7 th day of 
January, 1 9 1 6 , at ten o’clock in the forenoon, at the 
County Court House of the County of Passaic, as 
the time and place o f the said hearing, what could be 
alleged against the discharge of the said Stefano Cos-
tello, as an Insolvent Debtor, and that the said hear-
ing was continued to February 10 th, 1 9 1 6 .

4 . That on the 10 th day of February, 1 9 1 6 , a 
hearing was had thereon, and after hearing and ex-
amination of the said Stefano Costello, a discharge 
was refused by the Honorable Abram  S. Klenert, then 
presiding Judge of the said Court, and the said Stefano 
Costello was again remanded to the County Jail, there 
to remain until discharged by the order o f the said 
Court.

5 . That thereafter, on or about the 1 5 th day of 
February, 1 9 1 6 , the said Stefano Costello did then 
and there deliver a bond executed by the said Stefano 
Costello and Domenico Botti, in the penal sum of 
$ 1 ,1 2 1 .00 , o f which bond a true copy is hereto an-

nexed and made part o f this Complaint, conditioned.
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Complaint.

that if  the said Stefano Costello shall appear before 
the next term of Court o f Common Pleas to be held 
at Paterson, on the Fourth Tuesday o f April, 1 9 1 6 , 
and shall in all things remaining, fully and honestly 
comply with all requirements of the Insolvent Laws 
o f this State, and shall appear in person before the 
Court according to law, and if refused a discharge, 
surrender himself immediately thereafter to the 
Sheriff or Keeper o f the jail o f the County o f Pas-

10 saic, and there to remain until discharged by due 
course o f law, then the said obligation to be void, 
otherwise to remain in full force and virtue.

6 . That the said Stefano Costello did not appear 
on the said Fourth Tuesday of April, 1 9 1 6 , being the 
next term o f Court o f the Passaic County Court of 
Common Pleas, after the date o f the execution of the 
said bond, o f which bond a true copy is hereto an-
nexed and made part hereof, as aforesaid, and that

2q  the said Stefano Costello did not petition the said 
Court for his discharge under the Insolvent Laws and 
did not comply, fully and honestly, with all the re- 

quirements o f the Insolvent Law s o f this State, but 
made default thereof.

7 . A nd this plaintiff further avers that the said 
judgment has not been paid by the said Stefano Cos-
tello or any other person or persons for him or in 

his behalf, but that the same still remains unsatisfied, 
although this plaintiff has demanded payment thereof,

OA .
011 which payment was refused.

8 . That the full amount o f the said judgment, to 
wit: the sum of $500 , with all costs and interest to 
the date hereof, is still due and owing to this plain-
tiff.
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Complaint. -

9 . And the plaintiff further avers, that by reason 
o± the breach of the conditions o f the said bond, the 
plaintitf is entitled to judgment against the said 
Stefano Costello and Domenico Botti, in the sum of 
$500 , with all costs and interest thereon, to the date 
of entry o f judgment, the said bond being entered 
into by the said Stefano Costello and Domenico Botti 
jointly and severally, each in the whole sum.

1 0 . That the said defendants did not appear be-
fore the next term of the Court o f Common Pleas 10 
of the County of Passaic, after the making and entry
of the said bond, and have failed and neglected to 
make application for the discharge of the said 
Stefano Costello, as an insolvent debtor, according to 
the requirements o f the Insolvent Law s o f this State, 
and the said Stefano Costello has failed and neglected 
to surrender himself to the Sheriff or Keeper o f the 
jail o f Passaic County, as required in the said bond.

1 1 . B y reason of all o f the aforesaid premises the 
plaintiff saith that he has sustained damages, and w ill 20 

claim judgment against the defendants for the sum
of $560 .1 1 , with all interest-and costs to the day and 
date o f entry o f judgment.

W m . Q r e e n f i e l d ,

Attorney o f Plaintiff.

30
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Bond.

K n o w  A l l  M e n  B y  T h e s e  P r e s e n t s , th a t  w e , 

S t e f a n o  C o s t e l l o  a n d  D o m e n i c o  B o t t i , o f  th e  C i t y  

o f  P a s s a ic ,  in  th e  C o u n t y  o f  P a s s a ic  a n d  S t a t e  o i  

N e w  J e r s e y , a r e  h e ld  a n d  f ir m ly  b o u n d  u n to  H e n r y  

K o c h ,  t r a d in g  a n d  d o in g  b u s in e s s  u n d e r  th e  fir m  n a m e  

o f  H . K o c h  &  C o .,  o f  th e  C i t y  o f  N e w a r k ,  C o u n t y  o f  

E s s e x  a n d  S t a t e  o f  N e w  J e r s e y , in  th e  su m  o f  E le v e n  

H u n d r e d  a n d  T w e n t y - o n e  D o l la r s  ( $ 1 , 1 2 1 ) ,  l a w f u l  

m o n e y  o f .  the* U n it e d  S t a t e s  o f  A m e r ic a ,  to  b e  p a id  to  

10 th e  s a id  H e n r y  K o c h ,  t r a d in g  a s  H . K o c h  &  C o .,  h is  

e x e c u to r s ,  a d m in is t r a t o r s  o r  a s s ig n s . T o  w h ic h  p a y - ,  

m e n t  w e ll  a n d  t r u ly  to  b e  m a d e , w e  b in d  o u r s e lv e s ,  

a n d  e a c h  o f  u s  f o r  h im s e lf  in  th e  w h o le , o u r  a n d  e a c h  

o f  o u r  h e ir s , e x e c u t o r s  a n d  a d m in is tr a to r s ,  jo i n t ly  

a n d  s e v e r a l ly ,  f i r m ly  b y  th e s e  p re se n ts .

S e a le d  w it h  o u r  s e a ls  a n d  d a te d  th e  F i f t e e n t h  D a y  

o f  F e b r u a r y ,  N in e te e n  H u n d r e d  a n d  S ix t e e n .

T h e  C o n d i t i o n  o f  th e  a b o v e  o b lig a t io n  is  su c h , 

th a t  w h e r e a s  th e  s a id  S t e f a n o  C o s t e l lo  m a d e  a p p lic a -  

20 t io n  to  th e  C o u r t  o f  C o m m o n  P le a s  o f  P a s s a ic  C o u n t y  

to  b e  d is c h a r g e d , p u r s u a n t  to  th ir te e n th  s e c t io n  o f  th e  

a c t, e n t it le d  “ A n  A c t  f o r  th e  r e l ie f  o f  p e r s o n s  im p r is -

o n e d  o n  c iv il  p r o c e s s ,”  a n d  W h e r e a s , o n  th e  1 0 th  d a y  

o f  F e b r u a r y ,  1 9 1 6 ,  th e  s a id  S t e f a n o  C o s t e l lo  w a s  r e -

m a n d e d  to  th e  P a s s a ic  C o u n t y  j a i l  u p o n  th e  C o u r t  

n o t  b e in g  - s a t is fie d  w i t h  th e  t r u t h  a n d  h o n e s t y  o f  th e  

d e c la r a t io n  o f  th e  c o n fe s s io n  o f  th e  s a id  S t e f a n o  C o s -

te llo , n o r  w it h  th e  t r u t h  a n d  fa ir n e s s  o f  th e  a c c o u n t  

a n d  in v e n t o r y  e x h ib ite d  in  th is  c a u se .
30

N o w ,  T h e r e f o r e , i f  th e  s a id  S t e f a n o  C o s t e l lo  s h a ll 

a p p e a r  b e f o r e  th e  n e x t  C o u r t  o f  C o m m o n  P le a s  to  be 

h o ld e n  a t  P a t e r s o n ,  o n  th e  F o u r t h  T u e s d a y  o f  A p r i l ,  

i q  1 6 , s h a ll in  a ll  t h in g s  r e m a in in g , f u l l y  a n d  h o n e s t ly
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Bond.

comply with all requirements o f the Insolvent Law s 
of this State, and shall appear before the Court ac-
cording to law, and if  refused a discharge, surrender 
himself immediately thereafter to the Sheriff or 
Keeper o f the jail o f the County of Passaic, and 
thereto remain until discharged by due course o f 
law, then this obligation to be void, otherwise to re-
main in full force and virtue.

Signed, Sealed and
Delivered in the C o s t e l l o , S t e f a n o . (L . S .) 
presence o f  D o m e n i c o  B o t t i . (L . S .)

H a r r y  L. S c h o e n .

10

S t a t e  o f  N e w  J e r s e y , 

C o u n t y  o f  P a s s a i c .
s s .

D o m e n i c o  B o t t i , being duly sworn on his oath 
according to law, deposes and says, that he is the 
surety named in the foregoing bond; that he is a free-
holder and resident o f the County of Passaic and is 
worth the sum o f Five Thousand Dollars ($ 5 ,0 0 0 ) 
in real estate situate in the City o f Passaic, County 
and State aforesaid, over and above all his debts and 
liabilities, and such property exempt by law.

20

Sw orn to and sub-
scribed before me 
this 1 5th day of 

v February, 1 9 1 6 .

D o m e n i c o  B o t t i . 30

H a r r y  L. S c h o e n ,

Attorney-at-Law o f N . J.
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Affidavit o f Merits.

Affidavit of Merits

S t a t e  o f  N e w  J e r s e y ,

C o u n t y  o f  P a s s a i c .

S t e f a n o  C o s t e l l o  and D o m e n i c o  B o t t i , the de-
fendants in the foregoing answer mentioned, being 
duly sworn according to law, on their oath say that 
the foregoing answer is not intended for the pur- 

j q  pose of delay, and that they verily believe that the 
said defendants have a just and legal defense to the 
action on the merits o f the case.

Sworn and s u b -
scribed before me 
at Paterson, the 
1 4 th day of April,
1 9 1 9 .

2Q ISADO RE K L E N E R T ,

Master in Chancery of N. J.

S t e f a n o  C o s t e l l o . 

D o m e n i c o  B o t t i .

30
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Answer.

N E W  J E R S E Y  S U P R E M E  C O U R T . 

E s s e x  C o u n t y  C i r c u i t .

H e n r y  K o c h , trading as \
H . K o c h  & Co., I

P la in tiff]

vs* . I Action at Law.

S t e f a n o  C o s t e l l o  and V
D o m e n i c o  B o t t i , |

D efendants.'

Answer

Defendant, S t e f a n o  C o s t e l l o .

1. He admits the first paragraph.
2 . He admits the second paragraph.
3 . He admits the third paragraph.
4 . He admits the fourth paragraph.

,5 . He admits the fifth paragraph.
6 . H e denies the sixth paragraph and says that 

he did appear on the said Fourth Tuesday of April, 
1 9 1 6 , being the next term of the Court o f the Pas-
saic County Common Pleas after the date o f the exe-
cution o f the said bond and that he did petition the 
said Court for his discharge under the Insolvent Law s 
and did comply fully and honestly with all the re-
quirements o f the Insolvent Law s o f this State.

7 . He admits the seventh paragraph.
8 . He admits the eighth paragraph.
9 . He denies the ninth paragraph.
1 0 . He denies the tenth paragraph, and says that 

he did appear before the next term of the Court of
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Answer.

the Common Pleas of Passaic County, after the en-
tering and making of the said bond, and that he did 
make application for his discharge as an insolvent 
debtor, according to the requirements of the Insol-
vent Laws of this State.

1 1 . He denies the eleventh paragraph.

ISADORE K l EN ERT,

Attorney of Defendant.

20

30



Hmu Imey Supreme (üourt

Before H on. Nelson Y . Dungan, Judge and a Jury.

Isadore Klenert, Esq., for defendant.

M r. Greenfield opens for the plaintiff. 

M r. Klenert opens for the defendant

Mr. Klenert.— In order to have it on the 
record, I think, from the plaintiff’s opening, I 
am entitled to a non-suit.

The Court.— I cannot grant your motion to 
non-suit on the opening.

Mr. Klenert.— Then I will reserve my mo-
tion until a little later on.

St e f a n o  Cos tel lo  and 
Do me n ic o  Bo t t i ,

He n r y  K o c h , trading as 
H. K och  & Co.,

vs.

Defendants.

Plaintiff,

10

Testimony

William Greenfield, Esq., for plaintiff. 20



T  estimony.

Mr. Greenfield.— If the court please, the 
pleading admits that the judgment was not 
paid and still remains unpaid, therefore, it will 
not be necessary to prove that part.

I now desire to offer, if  the court please, a 
complete certified copy of the record of the 
Passaic County Court of Common Pleas, in 
the matter o f Stefano Costello, Insolvent 
Debtor. The certification is up to and in-
clusive of March 20 , 1 9 1 8 .

Mr. Klenert.— I have no objection provided 
the record shows the proceeding that took 
place in the Court o f Common Pleas, in the 
County of Passaic, on M ay 18 th, 1 9 1 6 . I 
suppose it ought to go on record just as the 
proceedings appear on this certified record.

The Court.— A re not these matters set out 
in your complaint?

Mr. Greenfield.— Yes, they are. I offer 
this' in evidence.

Mr. Klenert.— I think Mr. Greenfield is 
mistaken. I do not think the proceedings are 
set out in the complaint.

The Court.— 4  suppose he might state a 
synopsis o f the chain of events.

Said paper marked Exhibit P -i.

Mr. Klenert.— The execution o f  the bond is 
admitted, in the pleading. The certified record 
shows the execution of the bond. The last 
proceeding, if  the Court please, is an order 
dated on the 10th day of February, 1 9 1 6 ,
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T  estimony.

signed by Abram  Klenert, Presiding Judge, 
remanding the defendant, Stefano Costello, to 
jail, “ to prison and there to remain until dis-
charged by order o f this Court.”— Signed 
“ Abram  Klenert, P. J The case is upon a 
bond based in the sum o f $1 , 1 2 1 — “ K now  
ye all men by these presents that we, Stefano 
Costello and Domenico Botti, o f  the City of 
Passaic, in the County of Passaic and State 
o f N ew  Jersey, are held and firmly bound 10 
unto H enry Koch, trading and doing business 
under the firm name of H. Koch & Co., o f 
the C ity o f Newark, County o f Essex and 
State o f N ew  Jersey, in the sum o f $ 1 ,1 2 1 , 
law ful money o f the United States o f 
Am erica, to be paid to the said H enry Koch, 
trading as H. K och & Co., his executors, ad-
ministrators or assigns. T o  which payment 
well and truly to be made we bind ourselves, 
and each o f us for himself, in the whole, our 20 
and each o f our heirs, executors and adminis-
trators, jointly, and severally, firmly by these 
presents” — pursuant to the 1 3 th section. Then 
it'goes on further, “ W hereas, on the 10 th day 
o f February, 1 9 1 6 , the said Stefano Costello 
was remanded to the Passaic County Jail upon 
the Court not being satisfied with the truth 
and honesty o f the declaration o f the confes-
sion o f said Stefano Costello, nor with the 
truth and fairness o f the account and inven- 30 
tory exhibited in this cause, now, therefore, 
i f  the said Stefano Costello shall appear be-
fore the next Court o f Common Pleas to be 
holden at Paterson, on the Fourth Tuesday of
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T  estimony.

Motion for Non-Suit.

April, 1 9 1 6 , shall in all things remaining, fully 
and honestly comply with all requirements of 
the Insolvent Law s of this State and shall ap-
pear before the Court according to law, and 
if refused a discharge, surrender himself im-
mediately thereafter to the Sheriff or Keeper 
o f the jail of the County of Passaic, and there 
to remain until discharged by due course of 
law .” That is the last point. The next pro-
ceeding shows that there was an application 
made in the court at Paterson, M ay 1 8 , 1 9 1 6 , 
“ In the matter o f the application of Stefano 
Costello to be discharged as an insolvent 
debtor.” “ Mr. W illiam  Greenfield, attorney, 
appearing for creditors. Mr. H arry Schoen, 
attorney, appearing for applicant. A t  this 
time Mr. W illiam  Greenfield, attorney, asks 
for an order on clerk to deliver bond to credi-

20 tors. Motion opposed by Mr. H arry Schoen, 
attorney. This motion is denied.” That is 
the last proceeding. I f  the Court please, we 
rest.

( P l a i n t i f f  R e s t s . )

Motion for Non-Suit
Mr. Klenert.— Now, if the Court please, I 

desire to move for a non-suit. I think the 
plaintiff has failed to make out his case. I 
cannot see where the defendants, or either of 
them, have failed to comply with the condi-
tions o f the bqnd. The suit is brought on this 
bond.
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Motion fo r  Non-Suit.

Mr. Greenfield.— Has it been discharged?

Mr. Klenert.— W h y ask me that?

The Court.— I think we may assume that 
the certified record o f the court shows all pro-
ceedings.

Mr. Klenert.— That is the trouble. It does 
not show. Y o u r Honor knows that everything 
that is done in the Court o f Common Pleas is * 
not entered on the record. It says that ap- 10 
plication is made there by Mr. Greenfield. 
There is nothing said as to why it is made.

Mr. Greenfield.— (A fte r  argum ent).— The 
trouble was this. Judge Klenert approved 
the bond.

Mr. Klenert.— Now, you are going to de-
cide on the record, too ?

Mr. Greenfield.— The court approved the 
bond under section 1 3 . 20

The Court.— W hat is this which I have be-
fore me?

Mr. Greenfield.— Possibly the judge ap-
proved the wrong bond.

The Court.— Then I will say to you the 
same as I did to Mr. Klenert, this bond is not 
the bond that ought to have been given. 
(A fte r  consulting book.) W ell, while the 
1 3 th section is not mentioned in this case, it 30 
seems to relate to a proceeding similar to the 
proceeding mentioned in the 1 3 th section.
The case holds just what the sylabus indicates.
The motion for a non-suit will be denied.
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William B. Burpo.— Direct.

Defendant’s counsel prays an exception to 
this ruling of the court.

Exception noted as ground of appeal.

Mr. Klenert.— Another point I desire to 
raise at this time is that this bond is of no 
validity. The plaintiff cannot recover on this 
bond.

The Court— Have you reserved that ques-
tion of law in your answer?

Mr. Greenfield.— No, sir.

The Court.— There is no such issue raised 
in the pleadings, Mr. Klenert.

Evidence of Defendants

W IL L IA M  B. B U R P O , sworn in behalf o f de-
fendant.

Direct Examination by Mr. Klenert.

Q. Mr. Burpo, where do you live? A . City of 
Paterson.

Q. W ere you Sheriff o f the County of Passaic in 
— when was your term, Sheriff? A . From  1 9 1 5  

to November, 1 9 1 8 .
Q. A nd as such Sheriff, did you receive from  the 

defendant in this case, Costello, the bond, under the 
Insolvent Debtors A ct? This particular bond that is 
in question?
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William B. Burpo.— Direct.

Mr. Greenfield.— I object. The record 
speaks for itself.

The Court.— I think so.

Q. Do you remember the 18 th o f M ay, 1 9 1 6 ?

Mr. Greenfield.— I object. The record 
speaks for itself.

The Court.— Objection overruled.

Q. Do you remember that time and that year? 
A . I d o .

Q. W ere you present in co u rt/at the Court of 
Common Pleas, at Passaic County, on the 18 th day 
o f May, 1 9 1 6 ? A . I was.

Q. W ere you Sheriff at that time? A . I was.
Q. Can you say whether or not on that day you 

saw the defendant, Stefano Costello, in court, before 
Judge Klenert?

10

Mr. Greenfield.— I object to that as imma-
terial, whether he saw him. The record 
speaks for itself, what proceedings were had. 
This is an attempt to contradict the record of 
a court o f record.

Mr. Klenert.— I think if your Honor please, 
in the case o f Koch, the same plaintiff, 
against this same witness, argued before the 
Supreme Court, this same question arose. He 
at that time said he had the right to offer in 
evidence anything the Court of Common 
Pleas said. The question arose is the prose-
cution o f one of the witnesses, Mr. Cunning-
ham.
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William B. Burpo.— Direct.

The Court.— Y o u  say this was decided by 
the Supreme Court?

Mr. Klenert.— Yes, sir.

Mr. Greenfield.— But not on that question.

The Court.— (A fte r  argum ent).— Do you 
desire to say anything further?

Mr. Greenfield.— Yes, sir. The trouble is, 
counsel does not distinguish between this case 
at bar and the case tried before Judge Adams 
without a jury. It was not on the question 
of this bond. It was a question of escape and 
nothing else. N ow  we are suing on the bond 
and we have the right to rely on what the 
record shows.

The Court.— The court would not permit 
the contradiction of the record. But what do 

20 you say as to the suggestion that if  there are
things upon which the record is silent ? That 
may be receivable in evidence?

Mr. Greenfield.— Then I say that it is not 
to be proven by this man. Then he is not a 
proper witness.

The Court.— W ho is?

Mr. Greenfield.— The clerk o f the court, 
30 who keeps the records. I say no one can come

along and attempt to contradict where we 
produce a record.

The Court.— I am inclined to permit the 
testimony.



21

William B. Burpo.— Direct.

Plaintiff’s counsel prays an exception and 
same is allowed.

Q. Now , Mr. Burpo, I understood you to say that 
rou were present at the Court of Common Pleas, Pas-

saic County, before Judge Klenert, M ay 1 8 , 1 9 1 6 ?
A . I was.

Mr. Greenjield.— I object to that, M ay 1 8 th.
The bond required him on the Fourth Tues- 
day o f April— not on M ay 1 8 th.

The Court.— I think there is nothing objec-
tionable in this question.

Mr. Klenert.— I intend to show that on that 
date there was nothing done by all the parties.
I intend to show that by consent o f counsel 
and the court, the matter went over until M ay 
1 8 th, 1 9 1 6 , as the record shows, on that day.

20
The Court.— W ith the promise to show that, 

you may proceed. I f  it is not proven, o f 
course all this will be- stricken out.

Q. Did you see Stefano Costello, on M ay 1 8 ,
1 9 1 6 , in the Court o f Common Pleas, when you were 
there, that day ? A . I did.

Q. Did you see that day, in Court, Mr. Greenfield ?

Mr. Greenfield.— I admit I was there on 
that day. 30

Q. Did you see Mr. Greenfield in court that day,
Mr. Burpo? A . I did.

Q. And you saw Mr. Costello, did you? A . I 

did. •



Harry L. Schoen.— Direct.

Q. Did you see Mr. Botti there, the bondsman for 
Mr. Costello? A. Yes, sir.

0- Did you see Mr. Schoen there that time, the 
counsel? The former counsel? A. Yes,

Q. Did you see Mr. Costello’s brother, Frank Cos-
tello, there? A. I don’t know.

Q. You were there on the Fourth Tuesday in 
April, 1 9 1 6 , in Court? A. Yes, I must have been 
there some time that day. That was the opening day 
in Court. I don’t remember anything about this case.

Q. You don’t remember anything about, this case 
at that time? A. (N o response).

Mr. Klenert.— That is all.

( Cross Examination waived.)

H A R R Y  L. SC H O E N , sworn in behalf of de-
fendant.

Direct Examination by Mr. Klenert.

Q. Where do you live, Mr. Schoen? A . Pat-
erson, New Jersey.

Q. H ow long have you been living in Paterson? 
A. A ll my life.

O. Born there? A. Yes, sir.
Q. W hat is your business ? A . Lawyer.
Q. Where do you practice? A. Paterson.
Q. How long have you practiced in Paterson? 

A. Six and a half years.
Q. W here is your office? A. Paterson.
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Harry L. Schoen.— Direct.

Q. D o you know Stefano Costello? A. Yes 
sir. 9

Q. One of the defendants in this case ? A.
Yes, sir.

Q. Do you know Mr. Domenico Bofti, his bonds-
man? A. Yes, sir.

Q. Do you know Frank Costello, his brother?
A. Yes, sir.

Q. Do you know Mr. Fulfaro, who is in court 
here? A . Yes, sir. ' . .

Q. W ere you counsel for Stefano Costello, one 
o f the defendants in this case? A . Yes, sir.

Q. Some time in February, 1 9 1 6 ? A . Yes, sir 
at the time of the other application.

Q- Can you tell us if  you were present in court on 
the Fourth Tuesday in April, 1 9 1 6 , with Mr. Stefano 
Costello, the defendant in this case? A . I was 
there on the Fourth Tuesday o f A pril; Mr. Costello 
was there with his brother; Mr. Botti, and a man 
named Mr. Fulfaro, and a friend o f his who kept a 20 
grocery store in Passaic, at that time.

Q. W as Mr. Greenfield there? A . I believe he 
was.

Q. Can you tell us what took place there at that 
time? A . To the best o f my recollection, which 
is not clear to me at this time, but I believe the case 
was called.

Q- (By the Court). Now, do not guess about 
this? A. No, I am not. I am trying to say as fair 30 
as my recollection will recall. The matter was called 
and set down for a hearing and the court set it dur-
ing the month o f May. I do not remember, now, 
what the day was, the following month, 1 9 1 6 .
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Harry L. Schoen.— Direct.

Q. (By Mr. K lenert). W hat did you do with 
Mr. Costello, your client? A . I told Mr. Costello 
that the matter had been laid off------

Mr. Greenfield.— I object.

The Court.— Objection sustained.

Q. W hat did you do after that ? A . I tele-
phoned to Mr. Fulfard, in Passaic, a few days before 

10 the hearing and stated that he should be present.
Q. I don’t care what you told him; but after 

your telephone conversation, what? A . The hear-
ing w as several days after that.

Q. W hat was said, as near as you can------ . A.

I wouldn’t want to state.
Q. W hat happened on the day in M ay ? A . Mr. 

Greenfield made an application.
Q. W ho was there at that time, in court, with 

you? A . Mr. Costello and his brother, Frank.
20

- Q. (By the Court). W hat day do you speak of 
now? A . The day in May, 1 9 1 6 . Mr. Costello 

and his brother, Frank, and the bondsman, Mr. Botti, 
Mr. Fulfaro, and Mr. Greenfield appeared for the 

plaintiff and made an application to the court.

Q. (By Mr. K lenert). W ho did? A . Mr. 
Greenfield made an application to the court to have 
the bond turned over to the plaintiff, if  I remember 

30 rightly, and the motion was denied. Then the court, 
I believe, stated that it would be set down for another 
day or the matter would be laid off indefinitely, or 
something o f that kind. The matter was never 

moved from  that time until the present time.
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Harry L. Schoen.— Cross.

Q- In your recollection was there any day set by 
the court subsequent to that ? A . N o, I cannot re-
call any other day. I was never notified.

Q. I mean that day in court? A . N o ; I am 
quite sure there was not.

Cross Examination by Mr. Greenfield.

Q. Mr. Schoen, you are in the office o f Mr. Klen- 10 
ert? A . . No, sir.

Q. W here is your office? A . Citizen’s Trust 
Building, 14 0  M arket Street, Paterson, N ew  Jersey.

Q. H ow  long has it been there? A . Since Sep-
tember, 1 9 1 6 .

* Q. A nd in M ay, 1 9 1 6 , your office was in the same 
building, on the same floor with Judge Klenert?
A . Yes, sir; the same building.

Q. Mr. Schoen, are you sure I was there on the 20 
Fourth Tuesday in A pril? A . A s I said be-
fore-^— .

Q. (B y the Court). The question is, are you 
sure? A . No, I would never be sure. I wouldn’t 
answer any question that way.

Q. Suppose I should prove to you that I was not 
in court that day ? A . I thought you were there 
on account o f a day being set for a further time.

Q. W as there any notice, after the bond was filed, 30 
upon any of the creditors, fixing a day? A . No, 
sir; not by me.

Q. Y o u  are not answering the question. Did you 
serve any notice upon any o f the creditors, or upon
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Harry L. Schoen.— Cross.

any of the creditor’s attorneys for the date of May 
18 th?

Mr. K l e n e r t . object.

A . No, sir.

Mr. Klenert.— I object on the ground that 
it is irrelevant and immaterial.

The Court.— -The question may be answered.

Witness.— No, sir.

Q. Did you notify any of the creditors immedi-
ately, or shortly, or any time after the bond was filed?

Mr. Klenert.— I object.

Q. A  bond was filed, and Stefano Costello re-
leased from jail?

Mr. Klenert.— I object to that as imma-
terial. Under the conditions of that bond, as 
this bond reads, under section 1 3 , it did not 
require the defendant to notify any of the 
creditors.

The Court.— The question may be answered.

Q. (Continuing). Did you? A. No, sir.
Q. Did you take any proceedings at all outside of 

the filing of the bond, and getting the defendant, Cos-
tello, out of jail? A. I appeared in court.

Q. Did you? A . Yes.
Q. W hat ? A. I appeared in court in further-

ance of the bond.
Q. Where is Mr. Costello now? A. In New 

Y ork City.
Q. Is he here? A. W e expect him here.
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Harry L. Schoen.— Cross.

Q. Don’t you know that you have not known for 
the past two years where this man is ? A . I don’t
know.

Q. Where did you see him last ? A . I have not 
seen him for some time.

Q. For how long? A. I don’t know; I am not 
in a position to answer that.

Q. You received notice of the application that—  
that on M ay 18 th I would move to have the County 
Clerk deliver the bond to me? A . I wouldn’t 10 
answer that.

Q. You appeared in opposition to that motion?
A. I appeared on M ay 18th, yes, sir; but it seems to 
me the Court set a day on the opening day of the 
Court, as I stated before.

Q. You are sure you didn’t acknowledge service 
on it? A. I may have; I don’t know.

Q. Have you taken any action to this date to any 
of the terms of the bond since you filed the bond ?
A. I have done nothing because------ . 20

The Court.— You are an attorney. You 
know that upon cross examination the attor-
ney is entitled to a direct answer, and that 
you should not volunteer anything.

Witness.— Yes, sir.

Mr. Greenfield.-— M ay I ask that Mr. Schoen 
be here tomorrow ’morning.

30
Q. {By the Court). Do you expect to be here to-

morrow morning, Mr. Schoen? A . No, I do not.

The Court.— Then you had better ask it 
now.
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10

Salvatore Fulfaro.— Direct.

Mr. Greenfield.— I wanted to get a docu-
ment, if  the court please.

The Court.— I will not ask Mr. Schoen to 
return tomorrow morning, because you are 
not prepared to ask the question.

Mr. Greenfield.— V ery well, if  he does not 
want to return.

Adjourned to Friday, March 7 th, 1 9 1 9 , at ten 
o’clock A . M.

20 S E C  O  N D D A Y .

F r id a y , M a r c h  7 t h , 1919 . 

Met pursuant to adjournment.

Counsel as before stated present.

S A L V A T O R E  F U L F A R O , sworn in behalf o f 

30 defendant.

Direct Examination by Mr. Klenert.

Q. Mr. Fulfaro, where do you live? A . I live 
39  Park Place.
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Salvatore Fulfaro.— Direct.

Q. W here ? A . Passaic.
y .  H ow  long have you lived in Passaic? A. 

Thirteen years.
Q. W hat is your business? A . W ell, at the 

present time it is life  insurance business.
Q. W hat insurance company do you represent?

A. Colonial. ,
Q. H ow  long have you been with them? # A . 

Three years.
Q. Prior to that what had been your business? JO 

A . Before, a grocery store I had.
Q. Do you know the defendant, Stefano Cos-

tello? A . Yes, sir.

Q. Do you know his brother, Frank Costello?
A . Yes.

Q. Do you know Mr. Botti, one o f the defendants 
in this case and bondsman? A . Yes, sir.

Q. H ow  long have you known Mr. Stefano Cos-
tello? A; I know Mr. Costello about twelve years.

Q. H ow  long have you known Mr. Botti? A . 20 
The same.

Q. A re you any, relation of this gentleman ? A.
No, sir.

Q. Do you remember being in the Court o f Com-
mon Pleas o f Passaic County on the Fourth Tuesday 
in April, 1 9 1 6 ? A . Yes.

Q. W ill you tell the court and ju ry  who you were 
there with? A . Yes, sir. On the 1 4 th o f April,
1 9 1 6 , I was in the court, we, the two Costello broth-
ers, and Mr. Botti. B efore going into court I was 30 
in tHe law yer’s office.

Q. W ho was the law yer? A . Mr. Schoen. I 
was in the court and Mr. Schoen told me the court is 
adjourned.



30

Salvatore Fulfaro.— Direct.

Mr. Greenjield.— I object to what Mr: 
Schoen told this witness.

The Court.— Don’t tell what anybody said 
to you.

Q. W here, if any place, did you meet before go-
ing to court on that day, on the 1 4 th o f April? 
A. *In Mr. Schoen’s office.

Q. W ho was present at the time, in his office?
10 A . Mr. Botti, the two brothers Costello, and me.

Q. W here did you go? A . T o  the Court 
House.

Q. W ith Mr. Schoen? A . Yes.
Q. Did you sit in the Court House ? A . Yes.
Q. In the court room? A . Yes.
Q. W hat court room? A . On the criminal 

court.
Q. W ho was sitting, do you remember, at that 

time? W hat judge? A . Klenert.

Q. (By the Court). W ho? A . B y name of 
Klenert.

Q. (By Mr. K lenert). W hat time of day was it, 
do you remember? A . I think the time was half-
past nine, I think.

Q. Could you tell us what took place there at that 
time, after you were there? H ow  long did you re-
main? A . I stayed there about half an hour.

Q. A n  hour? A . Yes.
30 Q. A ll o f you? A . Yes.

Q. W hat happened? A . A fte r  come the law-
yer and said to me------•.

Mr. Greenfield.—-I object to what the law -
yer said.
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Salvatore Fulfaro.— Direct— Cross.

Q. A fte r  what the lawyer had said to you what 
did you and Mr. Costello, and the rest o f you do?
A. I go home because the lawyer say------ .

Q. Don t tell us what he said. Did you go home ?
A . Yes.

Q. D id Mr. Costello go home?. A . Yes.

Q. Do you remember at any time after the Fourth 
Tuesday here in April, 1 9 1 6 , that you were in the 
same court with Mr. Stefano Costello, his brother,
Mr. Botti and his lawyer? A . Yes, on the 18 th ^  
of May.

Q. W hat year? A . 1 9 1 6 .
Q. W hat time of the day did you folks go there?

A . A t the same time.

Q. A t the same time? A . Yes.
Q. H ow long did you remain there, a l l 'o f  you?

A . About an hour or an hour and a half.

Q. W as there anything done after you got there?
W hat happened after you remained there an hour 20 
and a half? A . The case was adjourned. The 
lawyer said when he was ready with the case he 
would let me know.

v Mr. Greenjield.— I object.

Cross Examination by Mr. Greenfield.

Q. Mr. Fulfaro, what date was the Fourth Tues-
day o f April, 1 9 1 6 ? A . The fourteenth o f April.

Q. Y ou  are sure it was the fourteenth day of 
A pril? A . Yes, sir.
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Salvatore Fulfaro.— Re-Direct.
Domenico Botti.— Direct.

Q. That is the time you were there ? Do you re-
member that it was the fourteenth day o f A pril? 
A . (N o  response).

Mr. Greenfield.— That is all.

Re-Direct Examination by Mr. Klenert.

10
Q. Now, are you sure, or are you guessing? 

A . W ell, that is three years ago.
Q. Counsel asked you to give the date. A . I 

remember the last time, on the 18 th o f May.
Q. No. He asked you about the Fourth Tuesday 

o? April. A re you sure that is the date, the 14 th of 
April, or are you just guessing at it? A . W ell, I 
think so.

20

D O M E N IC O  B O T T I, sworn in behalf o f defend-
ant.

Direct Examination by Mr. Klenert.

Q, Mr. Botti, you are one of the defendants in 
this case?

Mr. Greenfield.— I admit he is one o f the 
30 defendants and he signed the bond.

Q. W here do you live?

Mr. Greenfield.— I admit that he lives in 
Passaic.



r

33

Domenico Botti.— Direct.

Q. W here do you live? A . I live, 4 0 7  H arri-
son Street.

Q. Passaic? A . Passaic.
Q. H ow  long have you lived in Passaic? A . 

Eight years.

.Q. Do you know Mr. Stefano Costello? A . I 
do.

Q. H ow  long have you known him? A . W ell, 
four or five years.

Q. A re you any relation o f his? A . No, sir. 10

Q. A n y connection by marriage, or anything of 
that kind? A . No, just a friend; only a few 
years, a friend o f mine.

Q. Do you remember, in December, 1 9 1 5 , when 
you first went on the bond for Mr. Costello, who was 
arrested at that time for debt? A . Yes, sir.

Q. Y ou  do? A . Yes, sir,

Q. Do you remember some time in February,
1 9 1 6 , that he was again arrested, in this same case, 
and you went on the bond again? A . Yes, sir. 20

The Court.— I think he was only on. one 
bond.

Q. Do you understand? Y o u  say you were only 
on this bond? A . Yes, sir.

Q. This bond that was given some time in Feb-
ruary, 1 9 1 6 ? A . Yes, sir.

Q. Do you remember being in the court on April 
2 4 , 1 9 1 6 , or on the Fourth Tuesday o f April, rather, 30 
in Paterson, with Mr. Costello? A . Yes, sir.

Q. W ho was with you that day ? A . Mr. Cos-
tello, Mr. Fulfaro, and a brother o f Costello.

Q. W ho else? A . And a lawyer.
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Domenico Botti.— Direct.

Q. W hat lawyer? A . I forget his name, what 

is the nam e; I don’t know.
y. The gentleman who was here yesterday ? A. 

Yes, sir.
Q. Before you went in court that morning, where 

had you been? W here did you go? A . W ent to 

the Court House.
y.  I don’t hear you. I mean that morning. Be-

fore you went to the Court House, on April 2 4 th, 
10 1 9 1 6 , where did you go— before you went to the

court, you, Mr. Costello and his brother. A . I go 
to the office o f the lawyer before I went to court.

y.  W here did you go, after you went to the law-
yer’s office? A . I go home.

y.  No. A fte r  you went to the law yer’s office in 
the morning— what time did you get there in the 
morning, in A pril? A . H alf-past eight or nine 

o’clock.
O. A fte r  you went to the law yer’s office, where 

20 did you go with the lawyer ? A . Go in the court, 
y.  In Paterson? A . Yes. 
y.  W as Mr. Costello with you? A . Yes. 
y.  And his brother? A . And his brother.
O. And F ulfaro? A . And Fulfaro. 
y.  H ow  long did you stay in the court? A . A n 

hour and a half. I don’t know how long I sat.
y.  Then did you go away after that? A . A fter 

that I go home right away because I got business, to 
attend to my business.

30 y. Y o u  remember being in court, with Mr. Cos-
tello and his brother, any time besides A pril? A. 

Yes.
y.  W hen? A. I think it is the 18 th o f May. 

y.  The same year? A. The 18 th o f May.
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Domenico Botti.— Cross.

Q. In the same court? A . In the same court, 
y .  The same judge? A . The same judge.
Q. H ow  long did you stay there? A . W ell, I 

cannot tell you that.
Q. W ell, about? A . About.

Cross Examination by Mr. Greenfield.

Q. There were lots o f other people in court, 10

weren’t there ? A . Sure, there were a lot.
Q. W hat day o f the week was M ay 18 th? A .

Well, I don’t know the day.
Q. D on’t know that ? W hat day was it in April 

that you were in court? W hat date? A . I didn’t 
keep track o f that, at the time I go by the law yer; I 
go down there; I don’t keep track o f that.

Q. W here is Mr. Stefano Costello now? A . 
Down there now. (Indicating.)

Q. W here is he living? A . In N ew  Y ork, 20 
now.

Q. H ow  long has he been living in N ew  Y o rk ?
A . I don’t know that— two years— I don’t know how 
long.

Q. Doesn’t he live there about three years? A .
(N o  response).

Q. He moved aw ay at night with all his goods, 
didn’t he?

Mr. Klenert.— I object to that as not cross- 
examination.

30

Objection sustained.
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Frank Costello.— Direct.

F R A N K  C O S T E L L O  sworn in behalf of defend-

ant.

Direct Examination by Mr. Klenert.

Q. Mr. Costello, are you a brother of Stefano 
Costello, the defendant in this case? A . I am, sir.

Q. Y ou  are the man who owed the money to 

Botti? A . Yes, sir.
10 Q. W here do you live? A . Live N ew  Y o rk  

at the present time.
Q. A re you married? A . Yes.
Q. W ith your fam ily? A . Yes.
Q. W here is your brother living now? A . In 

New York.
Q. ' H ow old a man is he? A. Steve is about 

forty-eight or forty-nine.
Q. A  married man? A . Yes, sir; very much.
Q. H ow  many children? A . Three.

20 Q. W hat does he do in N ew  Y o rk ? A . A t the 
present time, through the Charity Society there he 
got a job at the dock there somewheres, doing duty 
for the incoming soldiers, as I understand; I never 
was at his place of business, where he works.

Mr. Greenfield.— I object. W hat is the use 
o f getting the history of his fam ily?

The Court.— It will be stricken out.
30 Q- W as your brother living in Passaic in 1 9 1 5 ? 

A. I believe he was. .

Q. (By the Court). Do you know? A. Yes, 

he was.
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Frank Costello.— Direct.

O. {By Mr. K lenert). Did he have a business 
in Passaic? A . Yes, sir.

Q. W hat kind o f business? A . Macaroni.
Q. Do you remember the Fourth Tuesday of 

April, 1 9 1 6 ? Being at------

Mr. Greenfield.— I object.

The Court.- -̂Ob')Q.QXior\ sustained. This is 
an important thing and that is very leading.

Q. Do you remember being in Paterson some time 
in April, 1 9 1 6 ? A . I do, yes, sir.

Q. On what occasion did you go there? A . I 
was in Providence at the time, and heard tiiat my 
brother was in trouble. I took a run down and went 
over to a lawyer, and in the presence— before I get 
Mr. Botti, Mr. F ulfaro with me and we went over 
and seen the lawyer.

Q. W hat time in the morning djd you go to the 
lawyer, in April, 1 9 1 6 ? A . I was early in Pas- 
saic, but we didn’t go to Paterson until nine o’clock 
or half-past nine.

Q. W ho was at the law yer’s office that morning 
at nine o’clock. A . I, my brother, Mr. Fulfaro 
and Mr. Botti.

0 . W here did you go, at what place, after the law -
yer? A . W e went to court.

Q. W hat court ?, A . The Court House. I 
don’t remember what Court House. 30

Q. But you went to the Court House? A . W e 
went to the Court House, yes, sir.

Q. H ow  long did you folks remain in court that 
morning? A . I think it was about an hour.
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'Frank Costello.— Direct— Cross.

Q. W hat made you leave after the hour? A. 
Because, from the instructions from the law yer; it 
was the case that was dismissed.

y.  Y ou were told you were dismissed. A . Y es; 
we were told that we were dismissed.

Q. Do you remember being in that same Court 
House with your brother, Mr. Botti and Mr. Fulfaro? 
A . I had a notice with the lawyer when I was in 
Providence, to come down.

10 . . .  
y.  No. I say, do you remember being in this

same Court House, after A pril? A . Yes, sir;
sometime in May.

Q. W hat time in the morning? A . About
half-past nine.

y .  How long did you remain there with your 
brother and the gentlemen you mentioned ? A . W e 
remained there a little w h ile; then we were told to 
go home.

20 Q. W ho told you to go home ? A . The lawyer.

Cross Examination by Mr. Greenfield.

Q. When, in April, were you in the Court House 
in Paterson? A . Sometime in the early part of 
April, sir.

y . The i oth ? A . I make no statement be-
cause I am not sure.

y.  The 1 5 th? A . No, not the 1 5 th; it was be- 
30 fore the middle, before the 1 5 th.*

y.  Y o u  are sure of that? A . Yes. 

y.  H ow  do you know it was before the 1 5 th of 
A pril? Because you remember the day that you left 
Providence, is that right? A . No, I do not.
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Frank Costello.— Cross.

Mr. Klenert.— I object to the question; it 
is misleading; the question is not a fair ques-
tion. ,

The Court.— Objection overruled. This is 
cross examination.

Witness.— l i  you want me to remember I 
will answer it.

The Court.— Tell us how you remember. 10

Witness.-~-Because we get paid twice a 
month in our business, and I was not paid.

Q. Y ou  were not paid the first part o f the month"
A . No. I didn’t get paid until the 1 5 th. I was 
short o f money. That is w hy I remember so well.

Q. {By Mr. Greenfield). A re you sure that it 
was before the 1 5 th because you were not paid? Is 
that right? A . Because I had to go and borrow 
money to go down there, to make my trip, yes, sir.

Q. W hen was it, in May, that you were over 
there? W as that before the 1 5 th, too? A . No, 
sir.

Q. W hen ? A . It was a day or two after I 
got paid.

Q. W hen did you get paid, in M ay? A . The 
1 5 th.

Q. W hat day o f the week was it? A . W hat 
day o f the week? I don’t remember. ^

Q. W asn’t it on Sunday? A . N o ; we don’t 
pay on Sunday.

Q. Is your brother Stefano here? A . Yes.
Q. In court? A . Yes.

<
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Frank Costello.— Cross— Re-Direct.

Q. W here does- he live? A . 502 East S ix -

teenth Street.
Q. N ew  Y o rk ? A . New Y ork, yes,, sir. 

y .  H ow long has he been living there? A . He 
has been living there for the past year.

, VQ- W here did he live before? A. 252  Avenue

A , just around the corner.

y . In New Y o rk ? A . Yes, in N ew  York.

0 . H ow long did he live there? A . F or two

years.
y . Y ou  are sure of that? A . Yes, sir.

Q. W here did he live before? A . In Passaic.

Q. W ere you there when he lived over in Passaic?

A. I was not, no, sir.

Q. H ow long have you lived in Providence ? A .

The last time I lived in Providence was in 1 9 1 6 .

Q- W here do you live now ? A . Living in

New Y o rk  City, sir.
2Q Q. H ow  long have you been living in N ew  Y o rk? 

A . A  year and a half.
Q. W hen did you move from Providence? A . I 

moved in Providence.
O. From  Providence? A . I moved from  Provi-

dence in the Fall o f 1 9 1 6 , when I went to Pittsburgh.

Re-Direct Examination by Mr. Klcnert.

Q. W ho are you employed by? A . I was em- 
30 ployed by the Narragansett Hotel Company, in Provi-

dence, managed by Mr. Fletcher.
Q. W hat are you doing at the present time? 

A . Head waiter, at the present time, at the M ar-
seilles, 10 3 rd Street and Broadway.
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S t e f a n o C o s t ell o. — Di r e ct.

S T E F A N O  C O S T E L L Q , d ef e n d a n t, s w o r n i n hi s 
o w n b e h alf.

D i r e c t E x a mi n a ti o n b y M r. Kl e n e r t.

Q.   Y o u a r e o n e o f t h e d ef e n d a n t s i n t hi s c a s e ?

M r. G r e e nfi el d. — I will a d mit t h a t h e i s, o n e 

o f t h e d ef e n d a n t s, t h e p ri n ci p al o n e.

Q.  D o y o u r e m e m b e r b ei n g a r r e s t e d s o m eti m e i n  1 0 

F e b r u a r y, 1 9 1 6 ?  A .  W h e n y o u b ri n g m e t o j ail ?

Q.  Y e s.  A .  Y e s.  ,

Q.  M r. B o tti w e n t o n y o u r b ail, di d n’t h e, y o u r 

b o n d, t o c o m e i n c o u rt, i n A p ril, 1 9 1 6 ? I s t h a t ri g h t ?
A .  Y e s.

Q. Y o u w e r e i n c o u rt, i n A p ril, 1 9 1 6 ? A . W ell,

I g o t o t h e l a w y e r; t h e l a w y e r c all e d m e o n t h e 1 8 t h 

o f A p ril, 1 9 1 6 .

Q. D o y o u r e m e m b e r a b o u t w h e n it w a s i n A p ril ?
A . A b o u t t h e 1 5 t h o r 1 6 t h o f A p ril.

Q- Y o u a r e n ot s u r e ?  A .  S u r e.

Q. Y o u a r e n o t s u r e j u s t t h e d a y ?  A. N o ; I
c a n n ot- — j u s t a b o u t t h e 1 6 t h, I t hi n k.

Q. C o ul d it b e a f e w d a y s l a t e r ?

M r. G r e e nfi el d. — I o bj e ct.

T h e C o u r t < — O bj e c ti o n s u st ai n e d.

Q.  B u t y o u w e r e t h e r e, w e r e y o u, i n t h e c o u r t ? 3 0 

W h o w a s wit h y o u ?  A .  M e, m y b r o t h e r, M r. F ul - 

f a r o a n d M r. B o tti.

Q. A n d t h e l a w y e r ?  A . A n d t h e l a w y e r, y e s, 
si r.
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Stefano Costello.— Direct.

O. W ho notified you, if anyone, to be in court«v '
that day? A. W ho?

y. W ho told you to go there that day ? A. He 
had come, Mr. Fulfaro come, and called me up to 
the lawyer, Mr. Schoen, the skinny fellow.

Q. They sent for you? A . Yes, sir; they sent

for the court.
Q. They sent for you? A. Yes, sir; they sent 

for the court.
10 Q. You went to the court? A - Yes.

y. How long did you stay there? A. About
two hours or an hour and a half.

Q. And you went home? A . Yes, sir, after he

was go home.
Q. Did you go after, some other time? A. Yes, 

the next month, March.
Q. May, you mean? A. May.
Q. Not March, May? A. No, May.
Q. W ho was with you that time, in M ay ? A. Me, 

20 my brother, Mr. Fulfaro, Mr. Botti.
Q. How long did you stay there that day. A.

About an hour.
Q. Then you went home? A. Yes.
Q. W ho told you to go home? A . W hat?
Q. Y ou told you to go home? A. The lawyer. 
Q. Had you been arrested before, February,

1 9 1 6 ?

Mr. Greenfield.— I object to that as imma- 
30 terial. W e are not concerned with anything

previous.

The Court.— But this is your witness.

(Question withdrawn.)
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Stefano Costello.— Cross— Re-Direct.

Q< How much do you owe Mr. Koch or the Koch 
Company ?

Mr. Greenfield.— I object.

The Court.— Objection sustained.

Mr. Klenert.— The bond is for double the 
amount.

'Mr. Greenfield.— W e will release the bond 10 
when they pay us the principal.

Cross Examination by Mr. Greenfield.

Q. Where do you live, Mr. Costello? • A. 502 
East Sixteenth Street, New York.

Q. How long have you been living there? A. 
About two years.

Q. Three years? A. Tw o years. 2«
Q. Where did you live before? A. 16  Henry 

Street, Passaic, New Jersey.

Re-Direct Examination by Mr. Klenert.

Q. How long did you live in Passaic ? A. About 
twelve years.

Q. W hat was your business in Passaic at the time 
that you contracted this debt? A . Macaroni busi-
ness. 30

( D e f e n d a n t  R e s t s .)
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Motion for Direction in Favor 
of Plaintiff.

Mr. Greenfield.— I move to overrule the de-
fense and ask the court to direct a verdict in 
this case. Taking the testimony, if  your 
Honor please, at best we must reply upon t^e 
bond. The bond says we must comply with 
the Insolvency Law  under section 13  o f the 
Insolvency Act.

The Court.— Is that what the bond says?

Mr. Greenfield.— Yes, sir.

The Court.— (A fte r  argument).-— M y view 
is that the argument on behalf of the defend-
ant proceeds from  the erroneous assumption 
that the proceedings and bond in this case were 
given under proceedings described in detail in 
the 1 3 th section o f the Insolvent Debtors’ Act.

It is true that this bond says, in the recital, 
that “ The condition of the above obligation is 
such that whereas the above Stefano Costello 
made application to the Court o f Common 
Pleas of Passaic County to be discharged, pur-
suant to the 1 3 th section of the act entitled 
'A n A ct for the Relief o f Persons in Prison.’ ” 
That seems to relate to the second proceeding.' 
That this bond, however, was not given under 
that section, appears by the determination of 
the Supreme Court in K och vs. Burpo, re-
ported in 9 1  N. J. L., at page 1 1 6 ; and it fur-
ther appears by a reading of the 1 3 th section 
o f the act itself and by a reading o f Section 
1 7 -B, which is the section under which, ac-
cording to the determination o f the Supreme 
Court, this bond was given. The purpose o f
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Motion for Direction in Favor 
o f Plaintiff.

this section, 1 7 -B, was to give the debtor not 
only a second but a third and any number of 

chances to relieve himself from  imprison-
ment and from the debt itself, by doing cer-
tain things.

In this case all that the defendant did was 
to file a bond to be discharged from  custody, 
which effected his discharge from  custody, and 
then did absolutely nothing, unless he did ap- 
pear in court on thé return day or on the day 
fixed in the bond. In answer to direct ques-

tions by counsel one or two o f the witnesses 
say they did appear on the Fourth Tuesday of 

A pril; but he himself has said that it was the 

fifteenth or sixteenth of April, and his brother 

has fixed very definitely a time before the 
fifteenth of April, so definitely that there 

would seem to be no reasonable probability o f 20 

their being a mistake about it. The Fourth 
Tuesday in A pril was certainly after the fif-
teenth day o f April.

But I think that makes no difference. The 
appearance contemplated by this bond and by 
the act is not a  mere going to court and sitting 

there. Something is required besides merely 
appearing in court. He has done nothing; he 

has not appeared and fully and honestly com- 39 

plied with the Insolvent Law s of this State.
That being.the view o f the Court, the motion 

for the direction of a verdict in behalf o f the 
plaintiff, for the amount o f the plaintiff’s debt,
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Direction o f Verdict for Plaintiff.

which is $6 8 3 .1 4 , will be granted and the jury 
is directed to render their verdict for that 
amount, and an exception to that ruling on 
behalf of the defendant, as ground of appeal 
will be noted in the minutes.

10

(Verdict rendered accordingly.)

Exception noted as ground of appeal.

N e l s o n  Y . D u n g a n ,
Judge.

[ s e a l ]

20

1

30
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EXHIBIT P-1
PASSAIC COUNTY COURT OF COMMON

PLEAS.

In the matter of St e f a n o  Co s t e l l o , as an insolvent 
debtor.

Petition ^

To His H o n o r , A b r a m K l e n e r t ,
J u d g e  o f  t h e  C o u r t  o f  C o m m o n  P l e a s .

The petition of S t e f a n o  Co s t e l l o , of the City of 
Passaic, County of Passaic and State of New Jersey, 
respectfully shows:

That your petitioner, on the first day of Septem-
ber, 1915, was arrested by Domenick De Muro, Ser- 
geant-at-Arms of the District Court of the City of 20 
Passaic, aforesaid, upon a body execution issued 
against him, at the suit of Henry Koch, trading un-
der the firm name of H. Koch and Company, in an 
action on contract, by the District Court of the City 
of Passaic, and is now in the custody of Amos H. 
Radcliffe, Sheriff of Passaic County; And your peti-
tioner being so arrested and in custody, did make out 
and deliver to the said Sheriff an inventory, under 
oath, and did give bond to the said Henry Koch with 
sufficient security, pursuant to the second section of 0̂ 
an act entitled: “An Act for the relief of persons im-
prisoned on civil process,” and is willing to deliver 
up to his creditors all his estate, both real and p e r -

sonal, toward the payment of said creditors; and your
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petitioner shows that the following is a just and true 
account of all his real and personal estate, a full and 
true inventory of all his deeds, bonds, notes, books 
of account, vouchers and securities whatsoever to-
gether also with a list of all his creditors with monies
due and owing to each of them, to the best of his 
knowledge, to wit:

INVENTORY.
6 Wooden Chairs .. 
I Kitchen Table . .

$ !-95

Dishes, Cooking Utensils, etc 
1 Brass Bed, Bedding & Coverings, etc. 
1 Iron Bed, Bedding & Coverings, etc. 
I Dark Suit of Clothes .
1 Nickel Watch . . .

1 .UU
6.00

20.00
10.00
5.00

1 Gold-plated Chain .. 
4 Shirts .. .

1 .UU
1.00

3 Pair Socks . . . .
2.00

•25
1 Pair Shoes . . .
1 Hat . . . . .

-¿.uo

2 Caps . . .
1.00

Collars, Cuffs, etc.
1.00
1.00

$  53-20

LIST OF CREDITORS.
H. Koch & Co., Newark..................
Van Iderstine & Howling, Passaic.......
David Kleckner, Brooklyn
Levine & Sons, Passaic...................
The Herrman Company, Paterson. 
Littner Oil Company, Guttenberg, N. J,

$560.11

3-57
3-50
8.09

IJ7.00

14.OO
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Parodi Erminio & Co., New Y ork  . . . .  95-02
Platt & Washburn Refining Company . .  14 .65

JVL Sobo, Paterson ................................  30.60
New Jersey Flour Company, Passaic . . 210.00

$956.54

Your petitioner, therefore, prays for the benefit of 
the insolvent laws of this State and- that the Court 
will name the time and place at which they will at- 10 

tend, to hear what can be alleged for or against his 
liberation, according to the form of the statute in 
such case made and provided.

St e f a n o  Coste ll o .

P A S S A IC  C O U N T Y  C O U R T  O F  CO M M O N  

P L E A S .

In the matter of the application of St e f a n o  Cos-
te l l o , as an insolvent debtor.

20

Order

The petition of Stefano Costello, insolvent debtor, 
having been presented to the Court of Common 
Pleas, of the County of Passaic, according to the 
form of the statute in such case made and provided 
for the benefit o f the insolvent laws of this State: 30

It is, on this n t h  day of October, 1 9 1 5 ,. directed 
and ordered that the 2d day of December, next, at 
ten o’clock in the forenoon or as soon thereafter as 
the court *can attend to the same, at the Court House,
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in the City of Paterson, be the time and place ap-
pointed at which the creditors o f the said Stefano 
Costello shall attend to hear what may be alleged for 
or against his liberation.

A bra m K l e n e r t , 
Judge.

P A S S A I C  C O U N T Y  C O U R T  O F  C O M M O N
P L E A S .

In the matter of St e f a n o  Co s te ll o , Insolvent 
Debtor.

Order Dismissing Petition and 
Remanding the Petitioner

It appearing to the Court that Stefano Costello, 
having presented a petition under an act entitled: “ A n  

A ct for the relief of persons imprisoned on civil 
process,” and the Court having granted an order 
fixing and appointing as the Second day of Decem-
ber, 1 9 1 5 , at ten o’clock, in the forenoon, at the Pas-
saic County Court House, in the City o f Paterson, 
County o f Passaic, State o f N ew  Jersey, to hear and 
determine what can be alleged for or against his 
liberation, the said Stefano Costello, under the In-
solvent Law s o f the State o f N ew  Jersey:

A nd the said petitioner, having appeared before 
this Court on the day and date fixed and appointed 
by this Court, and the said petitioner having been 
sworn in his own behalf and having been examined 
by George H. Dalrymple, Attorney for said petitioner, 
and in the presence o f W illiam  Greenfield, Esquire. 
Attorney for H enry Koch, trading,as H. K och & Co.,
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one o f the creditors o f the said petitioner, at whose 
suit the said petitioner having been arrested under 
civil process by virtue o f an order granted by W . Car-
rington Cabel,. Judge o f the District Court o f the 
City o f Passaic, in the State o f N ew  Jersey:

A nd it further appearing to this Court that the said 
petitioner has not complied with his petition, and the 
act for the relief o f the persons imprisoned under 
civil process, and the several supplements thereto and 
amendments thereof:

It is, therefore, on this Second day of December, 
I9 I 5» on motion o f W illiam  Greenfield, Esquire, o f 
counsel for H enry Koch, trading as H. K och & Co., 

Or d er ed  and A d jud ge d  that the said petition of the 
said Stefano Costello be and is hereby dismissed, and 
that his discharge be and is hereby refused, and that 
the said petitioner, Stefano Costello, is hereby re-
manded to prison and there to remain until discharged 
by order o f this C ourt/ .

Let the above rule be entered in the minutes.

A bram  K l e n e r t ,
P. J.

K n ow  A l l  Me n  by  T h e s e  Pr e s e n t s , That we, 
St e f a n o  Cos te ll o  and George H. Dalrymple, o f 
the City o f Passaic, County o f Passaic and State o f 
N ew  Jersey, are held and firmly bound unto He n r y  
K o c h , trading under the firm name o f H. K och & Co.,

SOo f the City o f Newark, in the County o f Essex and 
State o f N ew  Jersey, in the penal sum of E l e v e n  
H undred  a n d  T w e n t y -O n e  ($1,121.00) Do l l ar s , 
law ful money o f the United States o f America, to be 
paid to the said He n r y  K o c h , trading under the firm
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name o f H. K och  & Co., his executors, administra-
tors or assigns. T o  which payment well and truly 
to be made we bind ourselves, and each of us for him-
self, in the whole, our and each of our heirs, execu-
tors and administrators, jointly and severally, firmly 
by these presents.

Se a l e d -with our seals, and dated the second day 
o f December, in the year o f O ur Lord One Thou-
sand Nine Hundred and Fifteen.

10 The condition of this bond is such that whereas 
the above bounden St e f a n o  Cos tell o  is now under 
arrest and in custody o f W i l l ia m B. Bu rfo , Sheriff 

o f Passaic County, by virtue o f a certain execution 
issued against him by W . Ca r r in g t o n  Ca b e l , Judge 
of the District Court o f the City o f Passaic, in the 
County o f Passaic, at the suit o f the above named 
He n r y  Ko c .h , and is taken in execution o f the sum 
of F iv e  H undr ed  Si x t y  Dol lar s  a n d  E l e v e n  
Ce n t s  ($ 560 .1 1 ) and has been committed to the 
County Jail o f the County aforesaid. .And, whereas, 

the said St e f a n o  Cos tell o  hath made out and deliv-

ered to the said W i l l ia m B. Burp o , Sheriff aforesaid, 

an inventory, under oath, pursuant to the second sec-

tion o f the act entitled, “ A n A ct for the relief o f 

persons imprisoned on civil process,” and the several 

supplements thereto and amendments thereof.

Now , therefore, if  the said St e f a n o  Co s te ll o  
shall appear before the next Court o f Common Pleas

30 to be holden in the County aforesaid, and petition 
said Court for the benefit o f the Insolvent Law s of 

this State and shall in all things comply with the re-

quirements o f said insolvent laws and shall appear in 
person at every subsequent Court until he shall be
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duly discharged as an insolvent debtor; and if re-
fused a • discharge, surrender himself immediately 
thereafter to the Sheriff or Keeper o f the Jail o f said 
County, there to remain until discharged by due 
course o f law, then this obligation to be void, other-
wise to remain in full force.

Signed, Sealed and 
Delivered in the 
Presence of

St e f a n o  Ca s t e l l a  (L.S.) 
Geo r g e  H. Da l r y mpl e

(L .S .)

St a t e  of  N ew  Jerse y , 
Co u n t y  o f  Pa s s a ic .

Be  It  Re me mb e r e d  that on this Second day of 
December, 1 9 1 5 , before me, the subscriber, person-
ally appeared St e f a n o  Co s te ll o  and George H. D al-
rymple, who, I am satisfied, are the persons named 
in and who executed the within bond, and I, having 
first made known to them the contents thereof, they 
did severally acknowledge that they signed, sealed 
and delivered the same as their voluntary act and 
deed for the uses and purposes therein expressed.

Ch a r l e s  K . Ba r t o n , 
Attorney-at-Law o f N . J.

St a t e  o f  N ew  Jer se y , 
Co u n t y  of  Pa s s a ic . ss.

Ge o r g e  H. Da l r y mpl e , being duly sworn on his 
oath, says that he is the surety in the within named 
bond, that he is a freeholder in the County o f Pas-
saic, and has property subject to execution worth the
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sum o f Eleven Hundred and Twenty-one ($ 1 ,1 2 1 .0 0 ) 
Dollars over and above all just liabilities.

Sworn a n d  sub-
scribed to before 
me this 2 d day o f 
December, 1 9 1 5 .

Ge o r g e  H. D a l r y m p l e

(L .S .)

C h a r l e s  K . B a r t o n ,
^  Attorney-at-Law o f N . J.

W i l l i a m  B. B u r p o ,
Sheriff o f Passaic County.

S t e f a n o  C o s t e l l o , who is now held in custody 
by you upon a process o f execution, issued in ah ac-
tion on contract in the District Court o f the City o f 
Passaic, in the County o f Passaic, at the suit o f  
H e n r y  K o c h , trading as H. K o c h  & Co., makes out 
and delivers to you the following true and perfect in-
ventory, under oath, o f all the goods and chattels, 
rights, credits, lands, tenements, hereditaments and
real estate, to wit:

IN V E N T O R Y .

6  W ooden C h a ir s ........................................  $ 1.9 5

1 Kitchen Table ..............................    1.0 0

Dishes, Cooking Utensils, etc......................  6.00

1 Brass Bed, Bedding and Coverings, etc. 20.00 

1 Iron Bed, Bedding and Coverings, etc. 10 .0 0

1 D ark Suit o f Clothes................................  5.00

1 Nickel W a t c h ............................................  1.0 0

1 Gold-plated C h a in ...................................  1 .0 0

4  Shirts . .  ............................................. ; , . .  2.00

3 Pairs o f Socks . . .  ...... .............................  .2 5
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i Pair o f Shoes . . . , ......................... 2.00

1 H at  .................. ............. .. 1.0 0

2 Caps    ....................................................... 1.0 0

Collars, Cuffs, etc........................ .. 1.0 0

T o t a l ........................................ .... $53.20

A nd the said S t e f a n o  C o s t e l l o  herewith tenders 
to you a bond given to the said plaintiff, with suffi-
cient security, being a freeholder and resident o f the jq  
County o f Passaic, in double the sum for which he 
was taken in execution, and he demands his discharge 
according to the statute in such case made and pro-
vided.

S t e f a n o  C o s t e l l o ,
Debtor.

Dated, December 2 nd, 1 9 1 5 .

S t a t e  of  N e w  Je r s e y , )
Co u n t y  of  Pa s s a i c . V 20

S t e f a n o  C o s t e l l o , the above named, being duly 
sworn, upon his oath, according to law, deposes and 
saith;

That the foregoing is a true and perfect inventory 
o f all his goods, chattels, rights, credits, lands, tene-
ments and hereditaments.

Sworn a n d  sub- 1 

scribed to before 
me this 2 nd day 
of D e c e m b e r ,  

I9I5-

. S t e f a n o  Co s t e l l o . 30

C h a r l e s  K . B a r t o n ,
Attorney-at-Law o f N . J.
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P A S S A I C  C O U N T Y  C O U R T  O F  C O M M O N

P L E A S .

In the matter of St e f a n o  Co s t e l l o , an Insolvent 
Debtor.

Petition

T o  H is H o n o r ,, A b r a m  K l e n e r t ,
10 Judge o f the Court o f Common Pleas.

The petition o f S t e f a n o  C o s t e l l o , o f the City o f 

Passaic, County o f  Passaic and: State o f N ew  Jer-
sey, respectfully shows:

Y o u r petitioner, on the first day of September, 

1 9 1 5 , was arrested by Domenick De Muro, Sergeant- 

at-Arm s o f the District Court o f the City o f Passaic, 
upon a body execution issued out o f said Court 

20 against him, at the suit o f  H enry Koch, trading un-
der the firm name o f H. K och & Co., in an action on 

contract by the D istrict Court o f the City o f Passaic, 
and is now in the custody o f W illiam  B. Burpo, 

Sheriff o f the County o f Passaic; and your peti-
tioner being so arrested and in custody o f said 
Sheriff, did make out and deliver to said Sheriff an 
inventory, under oath, and did give bond to the said 
H enry Koch, trading under the firm name of H. 

K och & Co., with sufficient security, pursuant to the 
- second section o f an act entitled, “ A n  A ct for the 

relief o f persons imprisoned on civil process,”  and is 
willing to deliver up to his creditors all his estate, 
both real and personal, toward the payment o f said 
creditors; and your petitioner shows that the follow-
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ing is a just and true account Qf all his real and per-
sonal estate, a full and true inventory o f all his prop-
erty, vouchers and securities whatsoever, together 
with a list of all his creditors with monies due and 
owing to each of them, to the best o f his knowledge, 

to wit:

IN V E N T O R Y .

6 W ooden C h a ir s .......................... ........... $ J-95
i Kitchen Table  ................................  1-0°
Dishes, Cooking Utensils, etc...................  6.00

1 Brass Bed, Bedding & Coverings, etc. 20.00

1 Iron Bed, Bedding & Coverings, etc. 10.00

1 D ark Suit o f C lo th e s ............... 5-°°
1 Nickel W atch ..............................   i.oo
1 Gold-plated C h a in ............... ........  1.00

4  Shirts .................................y .................  2-°°
3 Pairs o f Socks ...................................... -25
1 Pair o f Shoes ........................................  2.00

1 H at ......................   1.0 0

2 Caps ....................................   1.0 0

Collars, Cuffs, etc. ................. .................... 1.00

10

20

T o t a l ..................................................  $  53-2°

L IS T  O F  C R E D IT O R S .

H. Koch & Co., Newark, N. J ............... $5 6 0 .1 1

V an  Iderstine & H owling, Passaic, N. J. 3 .5 7  

David Kleckner, Brooklyn, N. Y . . . .  . 3 .5 0

Levine & Sons, Passaic, N. J...................  8.09

The Herrman Company, Paterson, N. J 17 .0 0  

Littauer Oil Company, Guttenberg, N. J. 14 .0 0  

Parodi Erminio & Co., N ew  Y ork, N. Y . 9 5 0 2
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Platt & W ashburn .Refining Co., N ew
York, N. Y ........................................... 14 .6 5

M. Sobo, Paterson, N. J. .........................  30.60

N ew  Jersey Flour Co., Passaic, N. J. . . 2 10 .0 0

T o t a l ..................................................  $ 9 5 6 .5 4

Y o u r petitioner, therefore, prays for the benefit o f 
the Insolvent Law s o f this State and that the Court 

10 will name the time and place at which they will at-
tend, to hear what can be alleged for or against his 
liberation, according to the form  o f the statute in 
such case made and provided.

S t e f a n o  C o s t e l l o .

S t a t e  o f  N e w  J e r s e y ,

C o u n t y  o f  P a s s a i c .

2Q S t e f a n o  C o s t e l l o , o f  f u l l  a g e ,  b e i n g  d u l y  s w o r n  

_ o n  h i s  o a t h ,  a c c o r d i n g  t o  l a w ,  s a i t h  t h a t  h e  is  t h e  p e t i -

t i o n e r  n a m e d  in  t h e  a b o v e  p e t i t i o n ;  t h a t  t h e  m a t t e r s  

a n d  t h i n g s  t h e r e in  s e t  f o r t h  a r e  t r u e  t o  t h e  b e s t  o f  h is  

k n o w l e d g e  a n d  b e l i e f .

Sworn to and sub-
scribed before me 
this 8th day of 
December, 1 9 1 5 .

S t e f a n o  C o s t e l l o

30 S a m u e l  H i l f m a n ,

Master in Chancery o f N . J.
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P A S S A I C  C O U N T Y  C O U R T  O F  C O M M O N
P L E A S .

In the matter o f the application of S t e f a n o  C o s t e l l o , 
an insolvent debtor.

Order

The petition o f S t e f a n o  C o s t e l l o , an insolvent 
debtor, having been presented to the Court o f Common jq  
P leas o f the County of Passaic, according to the form  
o f the statute in such case, made and provided for the 
benefit o f the insolvent laws of this State:

It is on this Tenth day o f December, 1 9 1 5 , directed 
and ordered that the 2 7 th day o f January, next, at ten 
o’clock in the forenoon, or as soon thereafter as the 
court can attend to the same, at the Court House in 
the City o f Paterson, be the time and place appointed 
at which the creditors o f the said Stefano Costello 
shall attend to hear what may be alleged for or against 
his liberation. 20

A b r a m  K l e n e r t ,
Judge.

P A S S A I C  C O U N T Y  C O U R T  O F  C O M M O N
P L E A S .

In the matter o f S t e f a n o  C o s t e l l o , to be discharged 
as an insolvent debtor.

Notice 30

T o  W h o m  I t  M a y  C o n c e r n :
Y o u  are hereby notified that I have presented a peti-

tion to the Court o f Common Pleas o f the County of 
Passaic* according to the form  of the statute in such
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ca se , m a d e  a n d  p r o v id e d  f o r  th e  b e n e fit o f  th e  in -

s o lv e n t  la w s  o f  th is  S t a t e ;  a n d  th e  sa id  c o u r t  h a s  a p -

p o in te d  T h u r s d a y ,  J a n u a r y  2 7 th , 1 9 1 6 , a t  th e  h o u r  o f  

te n  o ’c lo c k  in  th e  fo r e n o o n , a t  th e  C o u r t  H o u s e  o f  

P a te r s o n , N e w  J e r s e y , a s  th e  tim e  a n d  p la c e  a t  w h ic h  

it  w i l l  a tte n d , to  h e a r  w h a t  ca n  b e a lle g e d  f o r  o r  
a g a in s t  m y  lib e ra tio n .

G e o r g e  W . D o g g r e l l ,  o f  fu l l  a g e , b e in g  d u ly  s w o r n  

a c c o r d in g  to  la w , o n  h is  o a th , s a y s  th a t  h e is  b o o k -

k e e p e r  o f  th e  N e w s  P u b lis h in g  C o m p a n y , th a t  a  n o tice , 

o f  w h ic h  th e  a n n e x e d  is  a  tr u e  c o p y , w a s  p u b lish e d  in  

th e  Passaic Daily News, a  p u b lic  n e w s p a p e r , p r in te d , 

p u b lish e d  a n d  c ir c u la te d  a t P a s s a ic , in  sa id  C o u n ty , o n  

th e  fo l lo w in g  d a te s :  D e c e m b e r  16 , 23 a n d  30, 1 9 1 5 ,  
a n d  J a n u a r y  6 , 1 9 1 6 .

S u b s c r i b e d  a n d  

s w o r n  to  b e fo r e

S t e f a n o  C o s t e l l o .

IX) D a te d , D e c e m b e r  10 th , 1 9 1 5 .

m e th is  6 th  d a y  o f  

J a n u a r y , 1 9 1 6 , a t 

P a s s a i c ,  N e w  
J e rse y .

G e o r g e  W . D o g g r e l l

30
J a m e s  T . B a r k e r ,

Notary Public o f New Jersey.
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P A S S A I C  C O U N T Y  C O U R T  O F  C O M M O N

P L E A S .

I n  th e  m a tte r  o f  S t e f a n o  C o s t e l l o , a n  in s o lv e n t  
d e b to r.

Notice
T o  D a v i d  K l e c k n e r ,

4 6  M o n tr o s e  S tr e e t , B r o o k ly n , N . Y .

Y o u  a re  h e r e b y  n o tifie d  th a t  I  h a v e  p re se n te d  a  

p e tit io n  to  th e  C o u r t  o f  C o m m o n  P le a s  o f  th e  C o u n t y  

o f  P a s s a ic , a c c o r d in g  to  th e  fo r m  o f  th e  s ta tu te  in 

su c h  ca se , m a d e  a n d  p r o v id e d  f o r  th e  b e n e fit o f  th e  

in s o lv e n t  la w s  o f  th is  S ta te  a n d  th e  sa id  C o u r t  h a s  

a p p o in te d  T h u r s d a y ,  J a n u a r y  2 7 th , 1 9 1 6 , a t  th e  h o u r  

o f  te n  o ’c lo c k  in  th e  fo r e n o o n , a t  th e  C o u r t  H o u s e  o f  

P a te r s o n , N e w  J e r s e y , a s  th e  tim e  a n d  p la c e  a t w h ic h  

it  w il l  a tte n d , to  h e a r  w h a t  ca n  b e a lle g e d  f o r  o r  
a g a in s t  m y  lib e ra tio n .

S t e f a n o  C o s t e l l o . 
D a v i d  K l e c k n e r .

D a te d , D e c e m b e r  10 th , 1 9 1 5 .

P A S S A I C  C O U N T Y  C O U R T  O F  C O M M O N

P L E A S .

In  th e  m a tte r  o f  S t e f a n o  C o s t e l l o , a n  in s o lv e n t  
d e b to r.

Notice
T o  V a n  Id e r s t i n e  &  H o w l i n g ,

1 7 3  M a in  A v e n u e , P a s s a ic , N . J.

Y o u  a r e  h e r e b y  n o tifie d  th a t  I  h a v e  p re se n te d  a  

p e tit io n  to  th e  C o u r t  o f  C o m m o n  P le a s  o f  th e  C o u n t y  

o f  P a s s a ic , a c c o r d in g  to  th e  fo r m  o f  th e  s ta tu te  in
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such case, made and provided for the benefit of the 
insolvent laws of this State; and the said Court has 
appointed Thursday, January 2 7 th, 1 9 1 6 , at the hour 
of ten o’clock in the forenoon at the Court House of 
Paterson, New Jersey, as the time and place at which 
it will attend, to hear what can be alleged for or 
against my liberation.

St e f a n o  Co s t e l l o . 

Dated, December 10th, 1 9 1 5 .

P A S S A IC  C O U N T Y  C O U R T  O F  CO M M O N
P L E A S .

In the matter of St e f a n o  Co s t e l l o , an insolvent 
debtor.

Notice
To T h e  He r r ma n  Co mpa n y ,

2 3 7  Ellison Street, Paterson, N. J.
You are hereby notified that I have presented a 

petition to the Court of Common Pleas of the County 
of Passaic, according to the form of the statute in 
such case, made and provided for the benefit of the 
insolvent laws of this State; and the said Court has 
appointed Thursday, January 2 7 th, 1 9 1 6 , at the hour 
of ten o’clock in the forenoon at the Court House of 
Paterson, New Jersey, as the time and place at which 
it will attend, to hear what can be alleged for or 
against my liberation.

St e f a n o  Cost ello  

Dated, December 10 th, 1 9 1 5 .
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P A S S A I C  C O U N T Y  C O U R T O F C O M M O N

P L E A S .

I n t h e m att e r o f S t e f a n o  Co s t e l l o , a n i n s ol v e nt 
d e bt o r.

N oti c e
T o H. K o c h  & C o.,

4 0  W i c kliff St r e et, N e w a r k, N. J.

Y o u a r e h e r e b y n otifi e d t h at I h a v e p r e s e nt e d a 

p etiti o n t o t h e C o u rt o f C o m m o n Pl e a s o f t h e C o u n t y 

o f P a s s ai c, a c c o r di n g t o t h e f o r m o f t h e st at ut e i n 

s u c h c a s e, m a d e a n d p r o vi d e d f o r t h e b e n efit o f t h e 

i n s ol v e nt l a w s o f t hi s S t a t e ; a n d t h e s ai d C o u rt h a s 

a p p oi nt e d T h u r s d a y, J a n u a r y 2 7 t h, 1 9 1 6 , at t h e h o u r 

o f t e n o’ cl o c k i n t h e f o r e n o o n, at t h e C o u rt H o u s e o f 

P at e r s o n, N e w J e r s e y, a s t h e ti m e a n d ol a c e at w hi c h 

it will att e n d, t o h e a r w h at c a n b e all e g e d f o r o r 
a g ai n st m y li b e r ati o n.

S t e f a n o  Co s t e l l o . 

D at e d, D e c e m b e r 1 0 t h, 1 9 1 5 .

P A S S A I C  C O U N T Y  C O U R T O F C O M M O N

P L E A S .

I n t h e m att e r o f S t e f a n o  Co s t e l l o , a n i n s ol v e nt 
d e bt o r.

N oti c e

T o P a r o d i  E r m i n i o  & Co m p a n y ,

1 6 1  P e r r y ■ St r e et, N e w Y o r k Cit y.

Y o u a r e h e r e b y n otifi e d t h at I h a v e p r e s e nt e d a 

p etiti o n t o t h e C o u rt o f C o m m o n Pl e a s o f t h e C o u n t y 

o f P a s s ai c, a c c o r di n g t o t h e f o r m o f t h e st at ut e i n 

s u c h c a s e, m a d e a n d p r o vi d e d f o r t h e b e n efit o f t h e 

i n s ol v e nt l a w s o f t hi s S t at e ; a n d t h e s ai d C o u rt h a s 

a p p oi nt e d T h u r s d a y, J a n u a r y 2 7 t h. i q i 6, at t h e h o u r
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of ten o’clock in the forenoon, at the Court. House o f 
Paterson, New Jersey, as the time and place at which 
it will attend, to hear what can be alleged for or 
against my liberation.

St e f a n o  Co st el lo  

Dated, December ioth, 1 9 1 5 .

10 P A S S A IC  C O U N T Y  C O U R T  O F  CO M M O N
P L E A S .

In the matter of St e f a n o  Co s t e l l o , an insolvent 
debtor.

Notice
To N e w  Jer se y  F l o u r  Co mpa n y ,

369  Harrison Street, Passaic, N. J.

You are hereby notified that I have presented a 
20 petition to the Court o f Common Pleas of the County 

of Passaic, according to the form of the statute in 
such case, made and provided for the benefit of the 
insolvent laws of this State; and the said Court has 
appointed Thursday, January 2 7 th, 1 9 1 6 , at the hour 
of ten o’clock in the forenoon at the Court House o f 
Paterson, N ew Jersey, as the time and place at which 
it will attend, to hear what can be alleged for or 
against my liberation.

St e f a n o  Co s t e l l o . 

Dated, December 10 th, 1 9 1 5 .
30
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P A S S A I C  C O U N T Y  C O U R T  O F  C O M M O N

P L E A S .

In the matter of St e f a n o  Co s t e l l o , an insolvent 
debtor.

Inventory and Account

To A bram  K l e n e r t ,

Judge o f the Court o f Common Pleas o f the 10 
County o f Passaic.

A  just and true account o f all the estate o f Stefano 
Costello, both real and personal, either in possession, 
reversion or remainder, together with a just and true 
inventory o f all his deeds, bonds, notes, books of 
account, vouchers, and specialties. W hatsoever, with 
the sums due thereon, as near as may be, and a list o f 
all his creditors, with the amount o f debts due to 
them and owing, to w it: 20

A C C O U N T  O F  P R O P E R T Y .

6  W ooden C h a ir s ............... ............. ............. $ 1 .9 5

1 Kitchen T a b le .........................     j.oo
Dishes, Cooking Utensils, E tc........... .. 6.00

1 Brass Bed, Bedding, and Coverings. . . . 20.00 

1 Iron Bed, Bedding and C o v e rin g s.... . . 10.00

1 Dark Suit o f Clothes........... ............. .. 5.00

1 Nickel W atch ....................... .................... .. . j qq

1 Gold-plated C h a in ....................................... 1.00

4  S h ir t s ............................... . . .'........ ............... 2.00

3 Pair o f Socks. .  ................ , . . . ............ .. ,25

1 Pair o f Shoes................................ .. 2.0 0

30
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1 H a t ........................................... .. i.o o
2 C a p s .................................................................  i.o o
Collars, Cuffs, etc............. ................................  i.o o

T o ta l.................................. .....................  $53-20

L IS T  O F  C R E D IT O R S .

H. Koch & Co., N ewark, N. J....................$5 6 0 .1 1

V an  Iderstine & Howling, Passaic, N. J. 3-5?
10 David Kleckner, Brooklyn, N. Y ........... .. 3 -5°

Levine & Sons, Passaic, N. J ......................  8.09
The Herrman Co., Paterson, N. J.............  17 .0 0

Littuer Oil Co., Guttenburg, N. J .............  14 .0 0

Parodi Erminio & Co., N ew  Y ork, N. Y . 95-°2 
Platt & W ashburn Refining Co., N. Y . . . 1 4 6 5

M. Sobo, Paterson, N. J . ......................... 3 0 .60

N. J. Flour Co., Passaic, N . J .................. 2 10 .0 0

T o ta l...................................................... $9 5 6 .5 4

20 St e f a n o  Co s t e l l o .

St a t e  of  N ew  Je r s e y , 1 
Co u n t y  o f  P as sai c .

St e f a n o  Co s t e l l o , being duly sworn, upon his 
oath, according to law, saith that the foregoing is a 
true inventory of his estate, real and personal, and a 
true list of his creditors and the amount of their re-
spective claims, according to the best of his knowledge.

30
Sworn to and sub-

scribed before me 
this 8th day of 
December, 1 9 1 5 -

St e f a n o  Co s t e l l o .

Sa mu e l  H i l f m a n ,
Master in Chancery o f  TV. /.
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P A S S A I C  C O U N T Y  C O U R T  O F  C O M M O N

P L E A S .

In the matter of St e f a n o  Cos te ll o , an insolvent 
debtor.

Notice

T o A . L e v in e  & Sons ,
2 6  First Street, Passaic, N. J.

Y o u  are hereby notified that I have presented a 
petition to the Court o f Common Pleas o f the County 
o f Passaic, according to the form  of the statute in 
such case, made and provided for the benefit o f the 
insolvent laws o f this State; and the said Court has 
appointed Thursday, January 2 7 th, 1 9 1 6 , at the hour 
o f ten o’clock in the forenoon, at the Court House o f 
Paterson, N ew  Jersey, as the time and place at which 
it will attend, to hear what can be alleged for or 
against my liberation.

St e f a n o  Co s t e l l o . 

Dated, December 10 th, 1 9 1 5 .

P A S S A I C  C O U N T Y  C O U R T  O F  C O M M O N
P L E A S .

In re application o f St e f a n o  Cos te ll o , an insolvent 
debtor.

St a t e  of  N ew  Jer se y , ]
Co u n t y  o f  Pa s s a ic .

Ja me s  A. Gr e e n , being duly sworn, according to 
law, upon his oath, says that he is employed as clerk
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in the office of George H. Dalrymple, the A ttorney 
for the petitioner in the above entitled matter, and 
that on the 2 3 d day of December, 1 9 1 5 , in the City 
o f Passaic, he served upon A . Levine & Sons a notice, 
o f which a true copy is hereto annexed, by giving the 
same to a clerk employed in their office at 26  F irst 
Street, making known to her the contents thereof.

And that on the 14 th day o f December, 1 9 1 5 , he 
deposited in the Post Office at Passaic, a letter ad-
dressed to the following persons and corporations:

Littauer Oil Co., Old Ferry Road, Guttenburg,
N. J.

Platt & W ashburn Refining Co., 1 1  Broadway, 
N ew  Y o rk  City.

M. Sobo, 9 6 -9 8  Paterson Street, Paterson, N. J.

with postage prepaid thereon, each letter containing a 
notice to the creditors o f Stefano Costello, the peti-
tioner in the above cause, the form  of which is the 
same as the copy hereto annexed with the addition o f 
the name of the party addressed.

Sworn to and sub-
scribed before me 
this 20th day of 
January, 1 9 1 6 .

Ja me s  A . Gr e e n .

N ic h o l a s  O. Be e r y ,
Notary Public o f N . J.

A t a Court o f Common Pleas, holden at Paterson, 
in and for the County of Passaic, o f the Term  of Janu-
ary, A . D. Nineteen Hundred and Sixteen, the follow -
ing proceedings were had, to w it :
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Thursday, January 2 7 th, 1 9 1 6 .

The Court Met,
Present,

H o n . A br a m K l e n e r t ,
Pa ssa ic  Co mmo n  P l e a s .

N o, 1 7 3 9

In the matter of the application of St e f a n o  Co st e l l o , 
an insolvent debtor.

This matter is continued until February 10 th, 1 9 1 6 .

Thursday, February 10 th, 1 9 1 6 .

The Court Met,
Present,

H o n . A b r a m  K l e n e r t .

No. 1 7 3 9

20

In the matter o f the application o f St e f a n o  Co st el l o , 
an insolvent debtor.

M r. George H . Dalrymple, Attorney, appearing for 
Applicant.

M r. W illiam  Greenfield, Attorney, opposed to dis-
charge.

H earing moved by Mr. George H. Dalrymple, 30 
Attorney.

Evidence sworn on behalf o f the Applicant: Stefano 
Costello.

Frank Romano sworn as Interpreter.
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Mr. George H. Dalrymple, Attorney, rests.

A t this time Mr. William Greenfield, Attorney* asks 
that application be dismissed. Motion to dismiss is 
granted and application for discharge is denied.

P A S S A IC  C O U N T Y  C O U R T  O F  CO M M O N
P L E A S .

id In the matter of St e f a n o  Co s t e l l ò , insolvent debtor.

Order Dismissing Petition and Remanding 
the Petitioner

It appearing to the C ourt that Stef ano Costello hav-
ing presented his second petition on the Second day o f  
December, Nineteen Hundred and Fifteen, under an 
act entitled: “ A n  act for the relief of persons impris-
oned on civil process,” and the court having granted an 
Order fixing arid appointing the Twenty-seventh day 
of January; Nineteen Hundred and Sixteen, at ten 
o’clock in the forenoon, at thé Passaic County Court 
House, in the City of Paterson, County of Passaic, 
State of New Jersey, to hear and determine what can 
be alleged for or against his liberation, the said Stefano 
Costello, under the insolvent laws of the State of New 
Jersey;

And the said cause having been adjourned to the 
Tenth day of February, Nineteen Hundred and Six-
teen, with the consent of the respective counsel in the 

30 above cause at the hour of ten o’clock in the forenoon 
at the Passaic County Court House, in the City of 
Paterson, County of Passaic, and State aforesaid ;

And the said petitioner appeared before this Court 
on the adjourned day and date, and the petitioner 
having been sworn in his own behalf and having been
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examined by George H. Dalrymple, Esquire, Attorney 
for the said petitioner, and cross-examined by William 
Greenfield, Esquire, Attorney for Henry Koch, trading 
as H. Koch & Co., one of the creditors of the said peti-
tioner at whose suit the said petitioner having been 
arrested under civil process by virtue o f an Order 
granted by W . Carrington Gabel, Esquire, Judge o f the 
District Court of the City of Passaic, in the State of 
New Jersey;

And it further appearing to this Court that the said 
petitioner has not complied with his petition and the 
act for the relief o f the persons imprisoned under civil 
process, and the several supplements thereto and 
amendments thereof, and that he has not made out a 
true, perfect and complete inventory o f all of his assets 
and liabilities, and that he has fraudently removed 
goods and chattels from the State of New Jersey and 
from within the jurisdiction of this Court, and that he 
has fraudently concealed the assets outstanding, ac-
counts, books and papers;

It is, therefore, on this Tenth day of February, 
Nineteen Hundred and Sixteen, on motion of William 
Greenfield, Esquire, o f counsel for Henry Koch, trad-
ing as H. Koch & Co., Or d e r e d  and A dj u d g e d  that 
the said petition of Stefano Costello be and is hereby 
dismissed, with costs to be taxed, and that his dis-
charge be and is hereby refused, and that the said peti-
tioner, Stefano Costello, is hereby remanded to prison 
and there to remain -until discharged by order of this 
court.

A b r a m K l e n e r t ,
P. h

(Let the above rule be entered in the minutes.)
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K n o w  A l l  M e n  By  T h e s e  Pr e s e n t s , That we, 
St e f a n o  Co s t e l l o  and D o me n i c o  Bo t t i , of the C ity  
o f Passaic, in the County o f Passaic and State o f N ew  
Jersey, are held and firmly bound unto H enry Koch, 
trading and doing business under the firm name of H . 
Koch & Co., o f the City o f Newark, County o f E ssex 
and State o f N ew  Jersey, in the sum of Eleven H un-
dred and Twenty-one Dollars ($ 1 ,1 2 1 ) law ful money 
of the United States o f America, to be paid to the said 
H enry Koch, trading as H. Koch & Co., his executors, 
administrators or assigns. T o  which payment well and 
truly to be made, we bind ourselves, and each of us for 
himself in the whole, our and each of our heirs, execu-
tors and administrators, jointly and severally, firmly 
by these presents.

Sealed with our seals, and dated the Fifteenth day o f  
February, Nineteen Hundred and Sixteen.

9q T h e  Co n d i t i o n  of the above obligation is such that 
whereas the above Stefano. Costello made application 
to the Court o f Common Pleas o f Passaic County to 
be discharged, pursuant to thirteenth section o f the 
act, entitled: “ A n  act for the,relief o f  persons impris-
oned on civil process,”  and W h e r e a s , on the 10 th 
day of February,* 1 9 1 6 , the said Stefano Costello was 
remanded to the Passaic County jail upon the Court 
not being satisfied with the truth and honesty o f the 
declaration o f the confession o f said Stefano Costello, 

3Q nor with the truth and fairness o f the account and in-
ventory exhibited in this cause. '

N ow , T h e r e f o r e , if  the said Stefano Costello shall 
appear before the next Court o f Common Pleas to b# 
holden at Paterson, on the Fourth Tuesday of A pril,
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1 9 1 6 , shall in all things remaining, fully and honestly 
comply with all requirements o f the insolvent laws of 
this State, and shall appear before the Court according 
to law, and if  refused a discharge, surrender himself 
immediately thereafter to the Sheriff or Keeper o f the 
Jail o f the County o f Passaic, and thereto remain until 
discharged by due course o f law, then this obligation 
to be void, otherwise to remain in full force and virtue.

Signed, sealed and

delivered in the Ca s t e l l a , St e f a n o . (L .S .)
presence of Do me n ic o  Bo t t i. (L .S .)

Har ry  L. Sc h o e n .

St a t e  of  N ew  Jer se y , )
Co u n t y  o f  Pa s s a ic . ) ss'

Do me n ic o  Bo t t i, being duly sworn, on his oath, 
according to law, deposes and says that he is the surety 
named in the foregoing bond; that he is a freeholder 
and resident o f the County o f Passaic, and is worth 
the sum o f over Five Thousand Dollars ($5 ,0 0 0 ), in 
real estate situate in the City o f Passaic, County and 
State aforesaid, over and above all his debts and lia-
bilities, and such property exempt by law.

Sw orn to and sub-
scribed before me 
this 1 5 th day o f 
February, 1 9 1 6 .

Do me n ic o  Bo t t i.

Harr y  L. Sc h o e n ,
Attorney-at-Law o f  TV-. /.
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A t a Court of Common Pleas, holden at Paterson, 
in and for the County of Passaic, of the term of April, 
A. D., Nineteen Hundred and Sixteen, the following 
proceedings were had, to wit:

Thursday, M ay 18 , 1 9 1 6 .

The Court Met,
Present,

10 Ho n . A br a m K l e n e r t ,
Pass aic  Com mon  Pl e a s .

No. 17 3 9

In the matter of the application of St e f a n o  Costel lo , 
to be discharged as an insolvent debtor.

Mr. William Greenfield, Attorney, appearing for 
Creditors.

Mr. H arry Schoen appearing for Applicant.

A t this time Mr. W illiam Greenfield, Attorney, asks 
for an order on Clerk to deliver bond to creditors.

Motion opposed by Mr. Harry Schoen, Attorney.

This motion is denied.

30
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St a t e  o f  N e w  Jer se y , )
Co u n t y  of  Pa s s a ic . i ss;

I, Jo h n  J; S l a t e r , Clerk o f the County of Passaic, 
and also Clerk o f the Court o f Common Pleas, in and 
for said. County, Do Here by  Ce r t if y , That the fore-
going is a true copy o f the Petition, filed October Nine-
teenth, A . D., Nineteen Hundred and Fifteen; Order, 
filed and entered October Nineteenth, A . D., Nineteen 
Hundred and F ifteen; Order Dismissing Petition and 
Remanding Petitioner, filed and entered December 10 

Third, A . D., Nineteen Hundred and Fifteen; Bond 
Inventory, and Affidavit with Endorsement thereon,’ 
filed December Fourth, A . D. Nineteen Hundred and 
F ifte e n ; Petition, Inventory, List o f Creditors and 
Affidavit filed December Tenth, A . D., Nineteen Hun-
dred and F ifteen; Order filed and entered December 
Tenth, A . D., Nineteen Hundred and Fifteen; P roof 
o f Publication, Seven Notices, Inventory arid Account 
and Affidavit filed January Twenty-first, A . D., Nine- i 
teen Hundred and Sixteen; Minutes o f the Court o f 20 

Common Pleas entered January Twenty-seventh,
A . D., Nineteen Hundred and Sixteen; Minutes o f the 
Court o f Common Pleas entered February Tenth,
A . D., Nineteen Hundred and S ixteen ; Order Dismiss-
ing Petition and Remanding Petitioner filed and en-
tered February Fourteenth, A . D., Nineteen Hundred 
and Sixteen; Bond, with Endorsements thereon filed 
February Seventeenth, A . D., Nineteen Hundred and 
Sixteen; and Minutes o f the Court o f Common Pleas $  
entered M ay Eighteenth, A . D., Nineteen Hundred 30 

and Sixteen; In the matter o f Stefano Castella, Ste- 
fano Castello, or Stefano Costello, as an Insolvent 
Debtor, as the same is taken from  and compared with 
the record now remaining in mv Office.
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I n  T e s t im o n y  W hereof , I have here-
unto set my hand and affixed the seal of the 

[s e a l ] said Court and County, at Paterson, this 
Twentieth day of March, A . D., Nineteen 
Hundred and Eighteen.

J o h n  J. S l a t e r ,
Clerk.



The Essex Press, Printers, Newark, N. J.

New Jersey Court of Errors and Appeals

He n r y  K o c h , trading as H. K o ch  & Co.,
P laintiff-R espondent,

vs.

S te fa n o  Co st e l lo  and Domen ico  B o t ti ,
D efendm its-A ppellants.

BRIEF FOR PLAINTIFF-RESPONDENT.

Facts.

This is an appeal from a judgment recovered by the plaintiff, 
in the New Jersey Supreme Court, Essex County Circuit, in an 
action instituted against the defendants, to recover on a certain 
bond given by the defendants, Stefano Costello, as principal, and 
Domenico Botti, as surety, for the use and benefit of the plain-
tiff, in the insolvency proceedings then pending in the Passaic 
County Court of Common Pleas, which bond was in the penal 
sum of $1,121. Judgment was recovered by the direction of the 
Court for the sum of $683, which included all interest and costs 
accrued to the date of said judgment.

The said bond was given under the following circumstances: 
Stefano Costello was arrested on a capias issued out of the Dis-
trict Court of the City of Passaic, on a certain judgment recov-
ered by the plaintiff against the said Stefano Costello, on May 
26, 1915, for the sum of $500 damages and costs, and by virtue 
of the said capias he was delivered to the Sheriff of the County 
of Passaic, and thereafter he entered into an insolvency bond 
(see Bond Exhibit P. 1, p. 14 E of the printed state of the 
case). He then filed his inventory and petitioned to be dis-
charged as an insolvent debtor. An order was made by the 
Court fixing the second day of December, 1915, at the Court 
House of Passaic County, as the time and place for hearing. On 
that day the creditors appeared and objected to the debtor’s 
discharge, and thereafter the Court made an order dismissing 
the petition and remanding the debtor to prison (see order on 
p. 14 D, Exhibit P. 1, of the printed state of the ease). The 
defendant, Stefano Costello, then entered into a second bond 
with the same terms and conditions, and again petitioned the

A ction  at Law.

On A p p ea l from  
New Jersey  
Suprem e Court.
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C o u rt fo r  h is d isch arge. A n d  the C o u rt then fixed  an d  a p -
poin ted  the 27th d a y  o f J a n u a ry , 1916, a t the sa id  P a s s a ic  C o u n ty  
C o u rt o f  Com m on P le a s , as th e  tim e and p lace  fo r  the h earin g. 
T h e  d ebtor served  due n otice upon the cred ito rs, o f the tim e 
and p lace o f h earin g, and the cred ito rs  ap p e ared  and a g a in  
ob jected  to his d isch arge. A f t e r  the h e a rin g  in  open court, a 
second o rd er w as en tered  d ism issin g  the second p etition  and re -
m an d in g th e debtor to ja i l  (see o rd er on p. 14  X , E x h ib it  P . 1. 
o f  the p rin te d  sta te  o f the ca se ). A f t e r  the debtor rem ain ed  in 
ja i l  u n til the 15th  d a y  o f F e b ru a ry , 1916, he then  en tered  into 
a th ird  bond (see p. 14  Z, E x h ib it  P . 1, o f the p rin te d  sta te  o f 
the ca se), w hich  bond w as ad ju d icated  to be a  p ro p e r  bond b y  
our S u p rem e C o u rt (see case o f K o c h  v. B u r p o , 91 X . J . L ., p. 
116 , and on w hich bond the p resen t su it w as in stitu te d  and ju d g -
m ent reco vered  b y  the p la in tiff.

POINT ONE.

T h e p la in t if f ’s com plaint in  th is  su it a lleges b reach  o f the 
fo llo w in g  condition  o f the bond:

“ T h a t i f  the said  S te fa n o  C ostello  shall a p p e ar b efo re  
the n ext C o u rt o f Com m on P le a s  to  be holden a t  P aterso n , 
on the fo u rth  T u e sd a y  o f A p r il, 1916, and sh all in  a ll 
th in gs rem ain in g, fu l ly  and h o n estly  com p ly  w ith  a ll re -
quirem en ts o f the in so lven t la w s o f th is S ta te , and shall 
a p p e ar b e fo re  the C o u rt accord in g  to law , and i f  re fu se d  
a  d isch arge, su rren d er h im self im m ed iately  th e re a fte r  to 
the S h e r iff  or K e e p e r  o f the J a il  o f the C o u n ty  o f P a s -
saic, and th ere to rem ain  u n til d isch arged  b y  due course 
o f  law , then th is ob ligation  to be void , o th erw ise to rem ain  
in  fu ll fo rce  and v ir tu e .”

A lm o st the p recise  lan gu age  o f the in so lven cy  la w s o f th is 
S tate . T h e defen d an t in  a n sw erin g  the com plaint (see pp. 5, 6 , 
7 o f the p rin ted  state  o f the ca se), denies the a lleg atio n s 
set fo rth  in  the com plaint, and a v e rs  th at he d id  com p ly w ith  
the in so lven cy  la w s o f th is S ta te ; th a t he did  a p p e a r and p e ti-
tion  the C o u rt fo r  h is d isch arge u n d er the in so lven cy  law s, in 
accord ance w ith  the req uirem en ts and condition  o f the bond, in  
th at he did  fu lly  and h o n estly  com p ly w ith  a ll the req uirem en ts 
o f the in so lven cy  law s o f th is  S ta te . T h a t bein g  the issue ‘b efo re  
the C o u rt, and the o n ly  issu e ra ised , the burden w as upon the 
p la in tiff  to estab lish  the fa ct, w h eth er or not th ere w as a breach  
o f the condition  o f the bond, and w h eth er or not the in solven t
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d ebtor d id  a p p e a r b e fo re  the C o u rt and did  p etition  fo r  his d is-
ch arge  in  accord ance w ith  the term s and con d ition  o f  the bond 
in  question.

T h e p la in tiff  o ffered  in  evidence the en tire  reco rd  (certified) 
o f the P a s s a ic  C o u n ty  C o u rt o f Com m on P le a s  fro m  the v e r y  
in ception  o f the in so lven cy  p roceed in gs o f the sa id  S te fa n o  C o s-
tello , to the date o f the tr ia l o f th is  su it (see reco rd  m arked  
E x h ib it  P . 1 , pp. 14 A  to 15 D  in c lu siv e). U p on  exam in ation  o f 
the record, now here does it  a p p e a r th at the debtor p etition ed  the 
C o u rt to be d isch arged  as an in so lven t debtor un der his la st 
bond, on w hich  ju d gm en t w as reco vered  b y  the d irection  o f the 
T r ia l  C o u rt (see p. 44 o f the p rin ted  state  o f the ca se), fo r  the 
v e r y  reason  th at the defen d an t did not com p ly w ith  the term s 
o f the bond. In  ad d ition  to the record, counsel fo r  the defen d an t, 
one L a w y e r  Schoen, w ho rep resen ted  the a lleged  in solven t debtor 
in  the in so lven cy  proceed in gs, testified  as fo llo w s (see p. 25 o f 
the p rin ted  sta te  o f the case, fo lio  30 ):

“ Q W as there wny n otice, after  the bond was filed , 
upon any o f the creditors, fixing a d a y f A  N o, sir, not 
by me.

Q Y o u  are not answ ering the question. D id  you serve  
any notice upon any o f  the creditors or upon any o f  the  
cred ito r ’ s attorneys fo r  the date o f  M ay 18 th ? A  N o, s ir .”

A g a in , on p a g e  26:

“ Q D id  yo u  n o tify  a n y  o f the cred ito rs  im m ed iately  o r  
sh o rtly , or a t a n y  tim e a fte r  the bond w as filed? A  No, 
s i r .”

On p a g e  27, fo lio  2 0 :

“ Q H ave you taken any action to this date to any o f  the 
term s o f the bond since you filed the sam e?  A  I  have  
done n oth in g. ”

A s  to the bond in  question, req u irin g  th at the sa id  S te fa n o  
C ostello  should a p p e a r nnd p etition  the sa id  C o u rt a t the n ext 
term  th ereof, w hich w a s  on th e fo u rth  T u e sd a y  o f A p r il, 1916, 
th ere is  no question  but th at the d efen d an t fa ile d  to do so and 
th at th e y  h ave done n oth in g to the p resen t d ate, is  a m a tter o f 
reco rd  o f the C o u rt and as a p p e ars  b y  the fa c ts  testified  to b y  
the in solven t d e b to r ’s own counsel. C an  it  be sa id  th at the 
cred ito r has no rig h ts  at a ll or th at the cred ito r can be d efeated  
b y  a n y  such schem es or m an oeuvres on the p a rt  o f  the d efen -
dan ts, who, w hen su it is  in stituted , hold th at th ere is  no lia b ility
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on a  bond, p re p a re d  and filed b y  th e ir  own counsel, on the m ere 
fa c t  th a t the p h ra seo lo g y  o f the bond m ay not be in  the p recise  

la n g u a g e  o f the statu te?
T h a t, that is  not n ecessary is  a w ell established  'principle o f  

law, in  onr own cou rts and in  other courts.

S ee case o f
M cE a chron  et al. v. Inhabitan ts o f the T ow nship  o f N ew  

P ro v id en ce, 25 N. J . L ., p. 528.
“ T h a t a  bond is  v a lid  though not s tr ic tly  in  accordance 

w ith  the statu te , as lon g as a  su b stan tia l com pliance w ith  
the sta tu te  and conditions intended b y  the p a rtie s  is  m an i-

f e s t .”

See case o f
P o s e  v. W m n, 5 1  T e x a s, p. 545.

B u t the d efen d an ts cla im  th at th e y  h ave  a p p eared  in  cou rt 
on the fo u rth  T u e sd a y  o f A p r il, 1916. W h a t p ro o f h ave  th ey  
prod uced? N o reco rd  o f  a n y  cou rt p roceed in gs o f a n y  kind, i f  
such ap p earan ce w a s m a d e ; no reco rd  o f a n y  p etition  p re s e n te d ; 
no ap p licatio n  to fix  and ap poin t a d a y  fo r  the h e a r in g ; no notice  
to the cred itors  as  req u ired  b y  Section  2 o f the In so lv en cy  A c t. 
I f  th e y  h ave  ap peared , as testified  to b y  the d efen d an t and his 
host o f  w itn esses, th at th e y  w ere  in  court, th at th ey  w e re  s ittin g  
th e re ; fo r  w h a t p urp ose did  th ey  go  th ere? D id  th e y  go  th ere 
to exam ine the su rrou n d in gs o f the cou rt, p o ssib ly  to adm ire the 
ju d g e  in  h is  ju d ic ia l robe, or to  adm ire the d ecoration s o f the 
in te rio r  o f the cou rt? A ssu m in g  th at th e y  did  a p p e ar in  cou rt 
on th a t d ay, b y  com ing into  court, su re ly  the ap p earan ce con-
tem p lated  b y  the bond in  q u estion  and b y  the a c t req u ires som e-
th in g  m ore than the m ere com ing into cou rt and s ittin g  th ere to 
w atch  the p roceed in gs.

A n d  i f  th e y  h ave fa ile d  to a p p e ar and p etitio n  the C o u rt fo r  
the d e b to r ’s d isch arge  and fa ile d  to n o tify  the cred ito rs  o f the 
tim e and p lace  fixed fo r  the h earin g, th ere w as a b reach  o f the 
conditions o f the bond, and the p la in tiff  is  en titled  to  recover.

S ee
H a u ser &  S o n  v. R ayon, 73 N. J . L ., p . 274.
G lynn  v. K e lly , 1 1  N. J . L ., p. 10.
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POINT TWO.

B u t  counsel fo r  the defen d an ts contends th at th ey  can escape 
lia b ility  on the th eo ry  th at it  w as a w ro n g  bond, th at the bond 
w as g iv en  un der Section  13 o f the in so lven cy  la w s, as the bond 
read s, and th e re fo re  the cred ito r h a v in g  fa ile d  to file an u n d er-
tak in g, the bond becam e void . H o w  the d efen d an ts can  escap e 
lia b ility  on th a t th e o ry  counsel is a t a  loss to know , but assu m -
in g  fo r  the sake o f the argum en t, th at the bond w as g iv e n  under 
Section  13, w as the d éfen d an t d isch arged  becau se the cre d ito r  
fa ile d  to file h is u n d ertak in g  to p a y  fo r  the d e b to r ’s b o ard ? No. 
No such o rd er w as en tered  b y  the ju d g e s  o f the C o u rt o f  C om -
m on P le a s , but the debtor w as d isch arged  because he g a v e  a 
p ro p e r bond, w hich  w as ad ju d icated  v a lid  b y  our S u p rem e C o u rt 
in  the case o f

K o c h  v. B u rp o , 91 N. J . L ., p. 116.

N ow , i f  he w as d isch arged  because he g a v e  the bond and not 
because the cred ito r fa ile d  to file h is u n d ertak in g, and su re ly  the 
cred ito r is  not obliged  to file h is u n d ertak in g  w h en ever a  new  
bond is filed, a re  th ere  no other d u ties incum bent upon the in -
so lven t debtor in  ad d ition  to the filin g  o f the bond and g e ttin g  
his d isch arge  from  ja il?  I f  w e take S ection  13, w e m ust 
rea d  th at section  in con jun ction  w ith  Section  14, o f  the In so l-
v e n cy  A c t, C om piled  S ta tu tes, V o l. 2 , p. 2829, w herein  it  re -
q u ires th a t the in solven t debtor should w ith in  th ir ty  d ays a fte r  
h is d isch arge file h is d eclaration , and th a t w ith in  * tw e n ty  d ays 
th e re a fte r  the cred ito r is  to file h is p lea. A s  th ere  w as no 
d eclaratio n  filed b y  the debtor in th is case, su re ly  the cred itor 
w as not obliged to file h is p lea  b e fo re  the d ebtor filed his d e c la ra -
tion. T h e bond req u ired  him  to com p ly  w ith  the in so lven cy  law s 
o f th is S ta te . H e has not com plied  w ith  S ection  2  o f  the act, 
and i f  w e contend th at th is bond w as g iv e n  under Section  13, the 
in solven t debtor has not com plied w ith  th a t either, as he has not 
filed his d eclaration .

POINT TH REE.

T h e n ext question  is, does it  lie  in the m outh o f the su rety , 
a fte r  he h as rece ived  the con sid eration  o f the bond, n am elv  the 
p r is o n e r ’s d isch a rg e  fro m  ja il, to sa y  th at he cannot be held  
liab le  on the bond because the bond is  in  the w ro n g  fo rm ? T h e 
contention o f counsel fo r  the p la in tiff  is, th a t he cannot do so. 
I t  does not lie  in the m outh o f the d efen d an t to s a y :  “ Y e s  it
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is  tru e  th at w e h a ve  sign ed  the bond, and our p urp ose and object 
h a v in g  been accom plished, b y  g e ttin g  the m an out o f ja il, un der 
ce rta in  conditions, th a t the p riso n er w ill com p ly  w ith  the in -
so lven t law s o f the S ta te  o f N ew  J e rse y , and though the debtor 
h as fa ile d  to com p ly w ith  the term s o f the bond, the su re ty  is  
not liab le  because the bond w as not in  the p ro p e r fo r m .”  T h e 
fa lla c y  o f a n y  such contention is too ap p aren t, and it  w o u ld -b e 
ra th e r  an a ffro n t on the p a rt  o f counsel to cite an y  a u th o rities  
on a n y  such q u estion  as that.

In  C orp u s J u r is , V o l. 9, S ection  39, a t p ag e  24, it  s a y s :
“ E x c e p t w h ere the statute , e ith er e x p re s s ly  or im p lied ly , 

d eclares a ll bonds v o id  w hich do not s tr ic t ly  com ply 
w ith  the req uirem en ts th erein  p rescrib ed , such bonds are 
good. A  bond need not be in  th e exact w o rd s o f the 
statute , and the fa c t  th at it  s lig h tly  v a r ie s  fro m  the fo rm  
p rescrib ed  w ill not in v a lid a te  it, p ro v id ed  it  includes sub-
sta n tia lly  a ll th a t the sta tu te  req uires. T h u s, a bond in -
tended to  be g iv en  p u rsu an t to the req uirem en ts o f a 
statu te  is  not in v a lid  because o f the v a ria n ce  fro m  the 
s ta tu to ry  req uirem en ts as to the p a r t ie s .”

S ee case o f
M ayor o f the C ity  o f N ew  Y o rk  v. Goldm an, 26 N. E . 

R ep., p ag e  456.

A n d  in  C orp u s J u r is , V o l. 9, p ag e  26, it  is  sa id :
“ W h ere  a  bond contains the con d ition s p rescrib ed  b y  

statute , and also  contains conditions in  excess to those 
so req uired , i f  the excess can be sep a ra ted  fro m  the 
au th orized  p ortion  w ith ou t d e stro y in g  the la tte r , it  m ay 
be re je cte d  as su rp lu sage  and the rest o f  the bond held 
v a lid , in  the absence o f a s ta tu to ry  p ro v isio n  e x p re ss ly  or 
b y  im p lication  m akin g  it  v o id .”

N ow here does our In so lv en cy  A c t  m ake a n y  bond void , i f  it  
does not s tr ic t ly  com p ly w ith  the act or a n y  p a r t  th ereof. T h e 
bond w as g iv e n  upon the exp ress condition  th a t i f  the in solven t 
debtor should fa i l  to com p ly  w ith  the in so lven cy  la w s o f th is 
S ta te , then the sa id  defen d an ts should p a y  unto the said  H . 
K o ch  & Co. a  certa in  sum  o f m oney th erein  m entioned. T he 
in solven t debtor did  fa i l  to com p ly w ith  the conditions o f th is 
p a rtic u la r  bond, in  th at he did not p etition  the C o u rt fo r  h is 
d isch arge, i f  th is bond is  un der Section  2 o f the act. A n d  i f  it 
is  u n d er Section  13, he fa ile d  to file h is d eclaration  and did not
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attem p t to proceed  th ereun d er, and the cred ito r w a s n ot obliged  
to file a n y  u n d ertak in g.

T h a t the d efen d an t is  estopped fro m  q u estion in g  his ow n bond 
is  w ell estab lish ed  in  the case o f

H u n t  v. A lle n , 26 N. J . L ., p a g e  553.

H e rece ived  the co n sid eratio n  o f the bond in  the re le a se  o f the 
p riso n er, and th e re fo re  he cannot now  a tta ck  it, n or does it  lie  
m  h is m outh to s a y  th at the bond is  vo id , and the p la in tiff  can-
not reco ve r fo r  the b reach  th ereof.

I t  is, th ere fo re , re s p e ctfu lly  subm itted th at on the fa c ts  as set 
out in  the opinion b y  the learn ed  T r ia l  J u d g e  in  the above en-
titled  cause o f action  (as a p p e ars  on p ag e  4 4  o f  the p rin te d  sta te  
o f the case) and on the a u th o rities  above cited, th e ju d gm en t 
should be affirm ed w ith  costs.

R e sp e c tfu lly  subm itted,• v

W I L L I A M  G R E E N F I E L D , 
A tto rn e y  fo r  and o f C ou n sel w ith  P la in tiff  -R espondent.
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anò Appeals

H e n r y  K o c h , trading as 
H. K o c h  & Co.,

Plaintiff-Appellee,

vs. Action at Law.

S t e f a n o  Co s t e l l o  and 
Do me n ic o  Bo t t i ,

Defendants-Appellants.

Brief for Defendants-Appellants

T h i s  is an action instituted by the plaintiff, to re-
cover against the defendants, Stefano Costello and 
Domenico Botti, his surety, the sum o f $56 0 .50  on a 
certain bond made by the defendants, Stefano Cos-
tello and Domenico Botti, to the plaintiff, H enry 
Koch, trading as H. K och & Co., which bond was in 
the sum of $ 1 ,1 2 1 .00 , and was given pursuant to 
Section 13  o f the A ct entitled, “ A n  A ct for the relief 
o f persons imprisoned on civil process,”  G. S., p. 
2 ,8 2 9  ( see c°Py bond printed case, p; 8  and 9 ).

FACTS
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On the 2 6 th day o f May, 1 9 1 5 , the plaintiff re-
covered a judgment against one of the defendants, 
Stefano Costello, for the sum of $500 .00 , in the Dis-
trict Court o f the City o f Passaic. . Execution was 
issued and returned unsatisfied, on September 1 st, 
1 9 1 5 , by virtue of an order on the ground of fraud, 
granted by the Judge of the District Court o f the City 
o f Passaic. The said Stefano Costello was then and 
there taken into custody, for want o f sufficient goods 
and chattels to satisfy said judgment, and was de-
livered to the Sheriff o f the County o f Passaic. That 
thereafter, the said Stefano Costello gave a bond and 
petitioned the Court o f Common Pleas o f the County 
of Passaic, in accordance with Section 2 -3 -Ô-7-8  un-
der the act entitled, “ A n  A ct for the relief o f prison-
ers imprisoned under civil process.” That by virtue 
o f an order signed by the Honorable Abram  Klenert, 
on December 2 n 1 9 1 5 , the said petition was dismissed 
and the defendant, Stefano Costello, was remanded to 
jail.

That on the same day, December 2 , 1 9 1 5 , the said 
Stefano Costello filed a second bond and again peti-
tioned the Court o f Common Pleas o f the County of 
Passaic, in accordance with Section 2 -3 -6 -7 S  under 
the said act, entitled “A n  A ct for the relief o f per-
sons imprisoned under civil process,”  and the Court 
fixed and appointed January 2 7 , 1 9 1 6 , to hear and 
determine’ what could be alleged for or against the 
liberatiofi-bf the said Stefano Costello, under the 
Insolvency Law s of the State o f N ew  Jersey, and the 
said causé was adjourned to February 10 , 1 9 1 6 , with 
the consent o f all parties; that the said Stefano Cos-
tello, petitioner, again appeared for the second time, 
before the Court o f Common Pleas o f the County of 
Passaic, in his efforts to be discharged from  imprison-
ment under the said act entitled “ A n  A ct for the re-
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lief o f persons imprisoned under civil process,”  in 
accordance with Section 2-y6-y-S  o f the said act, 
Compiled Statutes Vol. II, page 2 ,8 2 4 . A fte r  the 
hearing the Court denied his application and dis-
missed the second petition and remanded the said 
Stefano Costello to prison.

The defendant, Stefano Costello, remained in jail 
until on or about February 1 6 , 1 9 1 6 , on which day 
he filed a third bond, the surety in said bond being 
the defendant, Domenico Botti, and thereafter, the 
said Stefano Costello, was released from  said im-
prisonment.

This bond, however, through mistake or otherwise, 
was not given in accordance with Section 2 ~3 -6~7 and 
8 o f the said act, G. S. Vol. II, p. 2 ,8 2 4 , nor did the 
defendant proceed as required by law under the 
above-mentioned section, and in the same manner as 
in the two previous applications, i. e., by entering 
into bond, delivering to the officer making the arrest 
a true and perfect inventory, under oath, o f all his 
goods and chattels, etc., and give a bond to the plain-
tiff, etc., as required by Section 2 o f the said act; but, 
on the contrary, the defendant merely gave a bond 
pursuant to Section 13  o f said act, G. S., p. 2 ,8 2 4 , 
etc.

The conditions o f which bond reads as follows:
<(T h e  Co n d it io n  of the above obligation is such, 

that whereas the said Stefano Costello made appli-
cation to the Court o f Common Pleas o f Passaic 
County to be discharged pursuant to thirteenth sec-
tion o f the act, entitled “ A n  A ct fo r  the relief o f per-
sons imprisoned on civil process ”  and W h e r e a s  on 
the 10 th day o f February, 1 9 1 6 , the said Stefano 
Costello was remanded to the Passaic County Jail 
upon the Court not being satisfied with the truth and 
honesty o f the declaration o f the confession o f the
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said Stefano Costello, nor with the truth and fairness 
of the account and inventory exhibited in this cause.

Now , T he re fo re , if the said Stefano Costello, shall 
appear before the next Court of Common Pleas to 
be holden at Paterson, on the Fourth Tuesday of 
April, 1 9 1 6 , shall in all things remaining . fully and 
honestly comply with all requirements of the Insol-
vent Laws of this State, and shall appear before the 
Court according to law, and if refused a discharge, 
surrender himself immediately thereafter to the - 
Sheriff or Keeper of the Jail of the County of Passaic, 
and thereto remain until discharged by the course of 
law, then this obligation to be void, otherwise to re-
main in full force and virtue.

Signed, Sealed and
Delivered in the Co ste ll o , St e f a n o . (L .S .)
p re se n c e  o f-. Domen ico  Bo t t i. ( L . S . )

Ha r r y  L. Sc h o e n .

(See copy of bond printed case, p. 8 and 9 .)

Point One
1 . Because the - Court refused to non-suit the

plaintiff, although a non-suit should have been 
granted. .....  _

2 . Becausë at the close of plaintiff’s case no evi-
dence had been submitted by the plaiptiff to prove 
the allegations set. forth in the complaint, L e., no evi-
dence was submitted, to-prove that the defendants had 
failed to comply Ayith the conditions of said bond so 
entered into by them. (See printed case, p. 16 -18 .)

3 . A t the close of plaintiff’s case it was apparent 
that the wrong bond had been entered into by de-
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fendants and accepted by the plaintiff, i. e., said bond 
was given and accepted under and pursuant to Sec-
tion 13  of the Insolvent Debtors’ Act, G. S., p. 2 ,8 28 ,* 
whereas a bond should have been given pursuant to 
Section 2 of the Insolvent Debtors’ Act, G. S., p. 
2 ,8 2 4 ,— (see state of case, p. 1 7 ) — and the de-
fendant should have proceeded under said section in 
the same manner as in his two preceding applica-
tions.

The condition of the bond under Section 2 pro-
vides that the defendant will appear before the next 
Court of Common Pleas to be holden in the County 
o f Passaic and petition said Court for the benefit of 
the Insolvent Laws of this State; and that said de-
fendant will in all things comply with the require-
ments of the said Insolvent Laws, etc.

The condition of the bond, under Section 13  o f the 
act, however, provides that the debtor shall in all 
things remaining fully and honestly comply with the 
Insolvent Laws of this State and shall appear before 
the Court according to law, etc.

Under a bond given under Section 2 o f the act it 
was incumbent upon the debtor to appear before the 
next Court of Common Pleas and petition said Court 
for the benefit of the Insolvent Laws. But under a 
bond given in this case under Section 1 3 , it required 
the debtor to appear before the next Court o f Com-
mon Pleas and in all things remaining fully and hon-
estly comply with the requirements of said act.

When defendant’s discharge was denied under the 
second application, in his third application he should 
have proceeded as in previous applications, i. e., Sec-
tion 2 o f the act, and given a bond pursuant to said 
section. Instead, however, he made no application 
for his discharge, but gave a bond under Section 13  

of the act.
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So that at the close of the plaintiff's case there was 
no evidence from which the Court or Jury could infer 
•that the defendant had. violated the condition of said 
bond given in this case, insomuch as the bond pro-
vided that the defendant shall in all things remaining 
fully and honestly comply with the requirements of 
said act.

Defendant was not required to petition said Court 
under Section 13  of the act, nor does the bond re-
quire defendant to petition said Court, etc.

Before the bond, given by defendant under Section 
13  of - the act, became effective,' it became and was 
the duty of the creditor, if not being satisfied with the 
truth and honesty of the declaration of the debtor, 
etc., as mentioned in said section, to offer and under-
take to the Court , to prove by the first day of next 
term that such debtor has concealed his assets, etc. 
(See copy of Section 13  on page 2 ,828 .) This the 
creditor failed to do.

The following is a copy of Section 13  of the In-
solvent Debtors’ Act, page 2 ,8 2 8 :

“ That if the creditor or creditors at whose suit such 
debtor is,, imprisoned, or any other creditor shall not 
be satisfied with the truth and honesty of the declara-
tion and confession of such debtor, nor with the 
truth and fairness of the account and inventory, so as 
aforesaid to be exhibited, and such creditor or credi-
tors shall offer and undertake to the Court to prove 
by the first day of the next term, that such debtor 
has concealed and secreted some part of his estate, 
and has not fairly, fully and honestly, delivered up 
to the use and benefit of his creditors the whole of 
his estate, real and personal, it shall and may be law-
ful for the .Court to remand such debtor to prison, 
and direct such debtor and the said creditor or credi-
tors so dissatisfied, as aforesaid, to appear before the
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Court on the first day of the next term; provided, 
that such creditor or creditors so dissatisfied, shall 
and do agree by writing under his or their hands, to 
allow and pay any sum that the court may direct, not 
exceeding two dollars per weëk, to and for the sup-
port of such debtor, to be paid to the debtor or left 
with the jailer at such time and in such sum as the 
creditor or creditors may choose; provided, the said 
allowance be not withheld for a space longer than 
one week at any one time ; and on failure of payment 
of such weekly sum, such debtor shall, on ap-

plication to the Court, or any ,three judges thereof, 
be forthwith by order as aforesaid, discharge; pro-
vided also, that if  such creditor or creditors so dis-
satisfied, shall prove that such debtor hath concealed 
and kept back any part of his ¿state, he or they shall 
be reimbursed the expense of supporting such debtor 
out of the estate of such debtor; provided further, 
mat such debtor who shall be remanded to prison 
under this section, is hereby authorized to execute and 
deliver to the Sheriff or Keeper of the Jail of the 

County a bond with one or more sufficient securities, 
freeholders and resident in the County, in double thé 
sum for which such debtor1 Was arrested or held in 
custody, or taken in execution, to any of the credi-
tors who shall undertake, as in this section is men-
tioned, conditioned, that such debtor shall in all 
things remaining, fully and honestly comply with the 
requirements of the Insolvent Laws of this State, and 
shall appear before the court according to law and if 

refused a discharge, surrender himself immediately 
thereafter to the Sheriff or Keeper o f the Jail o f the 
County, there to remain until discharged by due 
course of law.”
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It is apparent from  the reading of the foregoing 
section that before the bond given under Section 13  

of said act became effective it was the duty o f the 
creditor at whose suit such debtor was imprisoned 
(that is to say in case such creditor shall not be satis-
fied with the truth and honesty o f the declaration and 
confession o f such debtor, etc.) to offer and under-
take to the Court to prove by the first day of the next 
term that such debtor has concealed and secreted 
some part of his estate, etc.

In this the creditor failed.
The point made is that it was a condition precedent 

on the part o f the creditor to carry out certain pro-
visions of said section before the said bond became 
effective.

Point Two

Because the trial judge,, upon the trial o f said 
cause, directed a verdict in favor o f plaintiff and 
against the defendants over the objection of said de-
fendants, whereas said trial judge should have 
directed a verdict in favor o f defendants.

The reasons stated in Point One would apply to 

Point Tw o.

Point Three

Because the trial judge, upon the trial o f said 
cause, directed a verdict in favor o f plaintiff and 
against the defendants over the objection o f said de-
fendants, whereas said trial judge should have sub-
mitted the case to the ju ry  for its verdict.
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A t the close o f defendants’ case, it was a question 
o f fact for the ju ry  to decide whether or not the de-
fendant had complied with the condition o f said bond 
by appearing before the next Court o f Common Pleas, 
as mentioned in the said bond. The plaintiff alleged 
in his complaint that the said defendant did not ap-
pear on the said Fourth Tuesday o f April, 1 9 1 6 , 
after the date o f the execution o f said bond, but 
failed to offer any evidence to sustain this allega-
tion. *1

F or the defendant the following witnesses, to wit: 
W illiam  B. Burpo, H arry L. Schoen, Salvatore Ful- 
faro, Domenico Botti, Frank Costello, and the de-
fendant himself, testified that the defendant did ap-
pear on the opening day o f the term as mentioned in 
said bond.

The case should have been submitted to the jury.
I respectfully submit the verdict rendered in this 

cause should be set aside and a new trial granted.

ISA D O R E  K l E N E R T ,

Attorney fo r  Defendants-Appellants.
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