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PRE-FTLED TPOR INTRODUCTION IN TIHI 1974 SKSSION

By Assemblyman BARBOUR

AN Aer concerning the professional conduet and practice of

pharmacists and amending R. S, 45:14 12,

Be 1r mNAcTED by the Senate and General Assembly of the State
of New Jersey:

1. R. S. 45:14--12 is amended to read as follows:

45:14-12. The board may refuse an application for examination
or may suspend or revoke the certificate of a registered pharmacist
or a registered assistant pharmacist for any of the following.
auses: When the applieation or registration is shown to have heen
obtained by misrepresentation or fraudulent means or when the
applicant or registrant is guilty of chronie or persistent inebriety,
or has been adjudged guilty of violating any State or Ifederal law
or any law of the Distriet of Columbia or of any tervitory of the
United States relating to the practice of pharmacy, or relating to
the disvensing of drugs, or has been convieted of a erime involving
moral turpitude, or has impersonated an applicant for registration
before the board or has been convieted of knowingly, intentionally
or fraudulently adulterating or causing to be adulterated drugs,
chemicals or medicinal preparations or has sold or caused to be
sold adulterated drugs, chemicals or medicinal preparations
knowing, or having reason to know, that same were adulterated,
or has procured or attempted to procure registration for another
by misrepresentation or fraudulent means, and the board shall
refuse an application for cxamination or suspend or revoke the
certificate of a registered pharmacist or a registered assistant
pharmacist when the applicant or registrant is shown to he addicted
to the use of narcotic drugs, or has been convicted of violating any
law of this or any other state or of the United States velating to
narcotic drugs or has been adjudicated an incompetent, or is shown

EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the above bill
is not d and is i ded to be itted in the law.
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to have any abnormal physical or mental condition which threatens
the safely of persons to whom said applicant or registrant might
sell or dispense preseriptions, drugs, chemicals, medieinal prepara-
tions or devices or for whom he might manufacture, prepare or
package, or supervise the manufacturing, preparation or packaging
of i)rescriptions, drugs, chemicals, medicinal preparations or de-
vices. In addition, the board may refuse an application for exami-
naticn or may suspend or revoke the certificate of a registered
pharmacist or a registered assistant pharmacist upon proof satis-
factory to the board that such registered pharmacist or such
registered assistant pharmacist is guilty of grossly unprofessional
conduct and the following acts are hereby declared to constitute
grossly unprofessional conduct for the purpose of {his act:

a. Paying rebates or entering into an agreecment for payment
of rebates to any physician, dentist or other person for the recom-
mending of the services of any person.

b. The providing or causing to be provided to a physician, dentist,
veterinarian or other persons authorized to preseribe, preseription
blanks or forms bearing the pharmacist’s or pharmacy’s name,
address or other means of identification.

¢. [The promotion, direct or indirect, by any means, in any form
and through any media of the prices for prescription drugs and
narcotics or fees or for services relating thereto or any reference
to the price of said drugs or prescriptions whether specifically or
as a percentile of prevailing prices or by the use of the terms ‘‘cut
rate,”’ ‘‘discount,”’ ‘‘bargain’’ or terms of similar conmnotation;
but this shall not include the term nonprofit if such term is used
by a nonprofit entity; and this paragraph shall not be construed
or apply to have any effect with respect to sales made by pharma-
cists or pharmacies directly to physicians, dentists, veterinarians
or other persons authorized to presecribe, or to hospitals, nursing
homes, governmental agencies, or other institutions licensed under
Title 30 of the Revised Statutes, as amended or to the advertising
or issuance of trading stamps and similar devices in connection
with the sale of said prescription drugs and narcotics.] The use
of the terms ‘‘cut rate,’”’ ‘‘discount,”’ ‘‘bargain,”’ or terms of
simiar commotation in commection with the promotion, direct or
indirect, by any means, in any form or through any media, of the
prices for prescription drugs and narcotics or fees or for services
relating thereto.

d. The claiming of professional superiority in the compounding

or filling of prescriptions or in any manner implying professional
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superiority which may reduce public confidence in the ability,
character or integrily of other pharmacists.

e. IMostering the interest of one group of patients at the expense
of another which compromises the quality or extent of professional
services or facilities made available.

f. The distribution of premiums or rebates of any kind whatever
in connection with the sale of drugs and medications provided,
however, that trading stamps and similar devices shall not be
considered to be rebates for the purposes of this chapter and pro-
vided further that discounts, premiums and rebates may be pro-
vided in connection with the sale of drugs and medications to any
person who is 62 years of age or older. Before a certificate shall
be refused, suspended or revoked, the accused person shall be fur-
nished with a copy of the complaint and given a hearing before the
board. Any person whose certificate is so suspended or revoked
shall be deemed an unregistered person during the period of such
suspension or revocation, and as such shall be subjeet to the penal-
ties preseribed in this chapter, but such person may, at the discre-
tion of the board, have his certificate reinstated at any time without
an examination, upon application to the board. Any person to
whom a certificate shall be denied by the board or whose certificate
shall be suspended or revoked by the board shall have the right to
review such action by appeal to the Appellate Division of the
Superior Court in lien of prerogative writ.

9. This act shall take effect immediately.
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INTRODUCED FEBRUARY 15, 1974

By Assemblyman YATES

Referrec to Committec on Commerce, Industry and Professions

AN Acr requiring the Board of Pharmacy to compile a schedule of
the 100 most frequently used prescription drugs, requiring every
pharmacy and drug store to post a list of such preseription drugs
together with their current retail price, and supplementing chap-
ter 14 of Title 45 of the Revised Statutes.

BE »1 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. The Board of Pharmacy shall compile a printed schedule of
the 100 most frequently used prescription drugs or medicines or
combinations or mixtures thereof, and shall distribute such
schedule to all registered pharmacists within the State.

2. Every pharmaey, drug store or drug depariment selling pre-
scriptibn drugs or medicines or combinations or mixtures thereof
at retail, shall post a list of the 100 most frequently used preserip-
tion drugs or medicines or combinations or mixtures thereof,
distributed by the Board of Pharmacy, in a prominent location in
a pubiic part of such pharmacy, drug store, or drug department.
Included on said list shall be the current retail prices charged by
said pharmacy or drug store for each item.

3. Any person who violates this act shall be fined not less than
$100.00 nor more than $1,000.00 for each offense; to be sued for and
recovered by, and in the name of the Board of Pharmacy in a civil
action in any court of competent jurisdiction. Proceedings shall
be pursuant to the ‘‘Penalty Enforcement Law?’’ (N. J. S. 2A.:58-1
et seq.).

4. This act shall take effect 90 days after enactment.

STATEMENT
The purpose of this bill is to require the Board of Pharmacy
to compile a printed schedule of the 100 most frequently used



preseriplion drugs or medicines and distribute such schedule to
all registered pharmacists in the State. Kvery pharmacy and drug
store is required to post such list of the 100 most frequently used
preseription drugs or medicine together swith the current retail
prices charged by said pharmaey or drug store in a prominent

location in the pharmacy, drug store or drug department.
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INTRODUCED APRIL 10, 1975
1 s By Assemblymen NEWMAN and DOYLE

Reterred to Commitlee on Commercee, Industry and Professions
, )

AN Acr coneerning the praetice of optometry and amending R S,

45:12-11.

‘ 1 Be 11 gnacrep by the Senate and General Assembly of 1he State
: 2 of New Jersey:

’ 1 1. R. S. 45:12-11 is amended to read as follows:

‘ 2 45:12-11. The board shall have the power, and it is hereby made
3 its duty to refuse to grant, to revoke or to saspend for a speeified
i 4 time, to be determined in the diseretion of the board, any license {o

O practice optometry in the State of New Jersey for any of the
6 following causes:
7 a. Loaning, selling, or fraudulently obtaining any optomctry

8 diplomna, license, record, or certificate, or aiding or abetting therein.

h. Gross incompetence.

! ’ 10 ¢. The obtaining of any fee by fraud or misrepresentation or the
: 11 practice of deceplion or frand upon any patient or patients.

. 12 d. Chronie and persistent inebriety, or the habitual use of
13 narcotics.
‘ 14 ¢. Affliction with a contagious or infectious disease which, in the
i 15 opinion of the board, renders practice of optometry by the licensee
g ‘ 16 or applicant for license dangerous to the public health.
a : 17 f. Conviction of a erime involving moral turpilude; or where any
! 18 licensce or applicant for a license has pleaded non vult contendere
{

19 or non vult to any indictment, information, allegation or complaint,
20 alleging the commission of a erime involving moral turpitude, or
21 where any licensee or applicant for a license presents to the board
: 22 any diploma, license or certificate that shall have been obtained,
’ 23 signed, or issued unlawfully or under fraudulent representation.

24 The record of convietion or the entry of such a plea in any court

25 of Lthis State or any other State or inany of the courts of the United

i EXPLANATION—Matter enclosed in hold-faced brackets J[Ihus] in the above bill

is mot d and is i ded to be i in the law.
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States or any foreign country, shall be sufficient wavrrant for the
revoeation or suspension of a license.

g. Conviclion in a court of competent jurisdiction of a high mis-
demeanor.,

h. False, fraudulent or misleading advertising of the practice of
oplometry or of any art, =kill, knowledge, method of treatment or
practice pertaining thereto.

[Advertising of the practice of optometry or of any art, skill,
knowledge, method of freatment or practice pertaining thereto or
ophthalmic materials, fees, prices, the charges for services or
ophthalivic materials, the character or durability of services or
ophthalmie materials or advertising to perform optometric services
or with reference to providing glasses, speetacles, contact lenses,
frames, mountings, lenses or prisms free of chavge or on eredit ov
installments or anvthing of similar import to the foregoing, by
means of civeular, handbills, card, letler, sign, poster, pictures,
representations of eyes or eveglasses, advertising matehes, mirrvors
or other articles or by advertisement in newspapers, books,
magazines or other publications or by projection by means of light,
electronies, erier, radio broadeasting, lelevision or by use of an
advertising solicitor or publicity agent or any other advertising
media; provided, however, that anyy .lny person licensed under
the provisions of this chapter may issue appointment cards or
professional cards to his patients.[, when the information thercon
is limited to matter pertaining to the time and place of appoint-
ment and that permitted on the professional card, or may display
the name of the licensee on the premises where he is engaged in the
practice of his profession upon the windows or doors thereof and
by door plates, or name or office dircetory when the information is
limited to that of the professional card. For the purposes of this
section a professional card shall contain only the name, title, pro-
fession, degrees, address, telephone number, office hours of the
licensed optometrist, and the words ‘“eves examined,’”’ “‘eye exam-
inations,”” or ‘‘hours for the examination of eyes.”” The foregoing
is not] Nothing herein is to be construed as prohibiting the publica-
tion by an optometrist of his professional ecard in regularly
published newspapers [provided his said card and advertisement
does not contain any inforniation other than that permitted in the
definition of the professional card as is found in this seetion].

i. Announcing his name in any city, commercial, telephone or
other public direclory, or directories in public or office buildingx

using display or boldface type or type that is in any way dissimilar
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in size, shape, or color to that used for other practitioners of the
healing arts in the same dircetory.

No optometrist shall cause or permit himself to be listed in a
telephone direetory under any name other than the nune in which
he is registered with the board as the holdev of a valid, unrevoked,
active license to practice optometry in this State.

No optometrist shall cause or permit any listing of any

(1) inactive, retired, removed or deceased oplometrist or any
other ocutlar practitioner, except that, for a period of nol.more than
2 years from the date of succeession to the praclice of another
optometrist, an optometrist may use a telephone listing of such
optometrist together with the words ‘‘succeeded by,” ‘‘succeed-
ing’’ or ‘““successor to.”’

(2) any trade name or corporate name, or the name of any per-
son, lirm, corporation; partnership or association not licensed to
practice optometry under the provisions of chapter 12 of Title 45
of the Revised Statules of New Jersey in which additional listing
the wddress or telephone nmmber is the same as that of the said
optometrist.

The tisting of an optometrist in a {elephone directory shall con-
tain only the name, title, the word ““optometrist,”” degrees, address
or addresses; office hours and telephone number or numbers of the
licensed oplometrist, including, if desired, the words ““if no answer,
call o

Ay optometrist listed in the classified section of any direetory
shall be listed only under the classification entitled ‘‘Optometrists,”’
at the address or addresses for whiel he holds a valid, unrevoked,
active license to practice optometry in this State.

L[j. Displaying any speetacles, eyeglasses, eyeglass or spectacle
frames or mountings, goggles, lenses, prisms, spectacle or eyeglass
cases, ophthalmic material of any kind, optometric instranments,; or
optical tools or machinery, or any merchandise material, or adver-
tising of a commercial nature in office windows or reception rooms
or in display cases outside of the offices, where the display of such
merchandise, material or advertising would make it visible from
the street.] (Deleted by amendment.)

k. Displaying his licenses, diplomas, or certificates in such a
manner that they may be seen from the outside of the office.

1. Using the title doctor or its abbreviation without further
qualifying this title or abbreviation with the word optometrist.

m. Use by an optometrist of the words ““clinic,”” “‘infirmary,”

“Tospital,”® “school,”” ““college,’” “‘university,”” or ‘‘institute” in
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English or any other language in connection with any place where
optometry may be practiced or demonstrated: provided, however,
that nothing in this section shall prevent an optometrie clinie,
approved by the board, from being conducted on a nonprotit hasis
by a school or college of optometry or an association of registered
optomet ists.

n. The continuance of an optometrist in the employ of, or acting
as an assistant to any person, firm or corporation, either dircetly or
indireetly, after he has knowledge that such person, firm or corpora-
tion is violating the laws of New Jersey concerning the practice of
optometry.

0. Any conduct which is of a character likely to deceive or de-
fraud the publiec.

p. Soliciting in person or through an agent or agents for the

purpose of selling ophthalmie materials or optometrie services or

H employing what are known as “chasers,”” ““steerers,” or ““solici-

tors,” to obtain business.

Eq. The issuanee of appointment eards ov the display of the name
of the licensee on the premises where he is engaged in the practice
of his profession when the information goes beyond that permitted
by a professional card.] (Deleted by amendment.)

r. The display of the name and title of the licensee, or other in-
formation in lettering larger than 4 inches in height for street-level
offices, or larger than 6 inches in height for office above street-level,
and in no event shall there be more than three such displays, and
the illumination of said name and title exeept during office hours;
the use of colored or neoun lights, eveglasses or eye signs, whether
painted, neon, decalecomania, or any other either in the form of
eves or struetures resembling eves, eveglass frames, eveglasses or
spectacles, whether lighted or not.

s. Any violation of rule or regnlation daly promulgated hy the
board hereunder or of any provision of thix chapter.

t. No optometrist shall eause or permit the use of his name, pro-
fession or professional title by or in conjunction with any associa-
tion, company, corporation, or nonlicensed person, in any advertis-
ing of any manner.

[u. Practicing optometry in any retail or commercial store or
office not exelusively devoted to the practice of optometry or other
health care professions where materials or merchandise are dis-
played pertaining to a business or commercial undertaking not
hearing any relation to the practice of optometry or other health

care professions; providing, however, that any optometrist practic-
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ing ia premises of this type prior to January I, 1963, shall be per-
mitted to continue in his present location; but when and if any
optometrist, who is a lessee or an employee of a lessee, vacates such
premises 1o other optometrist shall he permitted to praclice ia
said vacated premiscs. Practicing optometry under a false or
assumed name, or upon a salary, commission, or any other basis
of compensation, while directly or indirectly employed by or
associated or connected as an optometrist with any person, associa-
tion or corporation other than one who possesses n valid unrovoked
certificade of registration as an optometrist or a physician licensed
in and for the State of New Jersey and who has an actual fegal
residence within the StateJ (Deleted by amendment.)

v. Prior to preseribing for or providing eyveglasses or spectacles
a comnlete minimum examination shall be made of the patient to
determine the correct lenses necessary for such a patient. The
requircments of sueh minimum examination shall be defined by
rule or regulation of the New Jersey State Board of Oplometrists.

w. Any person licensed as an optometrist who vielates seetion
45:12-11 (i), (h), (m), [(q),} or (r) of this chapter shall, at the
diserction of the board, be subject to a penalty of $50.00 for the

2 first offense and $200.00 for each subsequent offense in licu of the

suspension or revoeation, of his Tieense,

x. Any person who has been guilty of gross malpractice or gross
negleet in the practice ol oplometry which has endangered the
health or life of any person,

Procecdings for the revoeation of a certificate or suspension of
the right to practice shall be hegun by filing with the board a
written charge or charges against the accused. These charges may
be prefevred by any person or the board may on its own motion
direet its seeretary to prefer the charges.

2. This act shall take cffeet immediately.

STATEMENT
This bill will allow optometrists to advertise and to practice
oplometry in a retail or commerecial store or office, which praectices
were previously proseribed by statute. Without in any way limit-
ing the standard of health care and proteetion for the publie, the
legislation will have the effect of benefiting the consumer by per-
nitting imove informed and less expensive choices with respeet

to the purchase of eyeglasses and like produets.
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By Assemblymen DOYLIG and NITWMAN
Referred to Committee ou Commeree, Indastry and Professions

AN Act to amend “*An aet providing for the rvegulation of the
practice of ophthahuice dispensing; anthorizing the issuance of
certifieates to registered qualified ophthalmie dispensers and
ophthalmic technicians; creating an  examining hoard to
determine their respecetive qualifications and conferring powers
and duties thereupon: and providing for penalties for violations
of the provisions hereof, and supplementing the ** Department
of Law and Public Safety Aet of 1948, approved Octoher 15,
1948 (P. L. 1948, ¢. 439),” approved June 18, 1952 (P, I.. 19532,
c. 536).

Be 11 wnacTeD by the Senate and (eneral Assembly of the State
of Ne.w Jersey:

1. Secetion 17 of I’. L. 1932, c. 336 (('. 52:17B-41.17) is amended
to read as follows:

17. 1t shall be lawful tor an ophthalmie dispenser ov ophthalmie
teehnician to advertise[; provided, that no motion shall he made,
either directly or indirectly by any meaus whatsoever, of a dis-
count, any definite or indefinite price or credit terms on corrective
ophthalmic lenses, frames, complete preseription or corrective
glasses; and] providedl, that soch Lopbthalmic dispenser or
ophthalmic technician does not advertise in any manner that]
advertising would not tend to mislead or deceive the publie
or Lthat would] in any manner diseredit others in the eye care
field. An ophthalmic dispenser or ophthalmic teclmician shall
have the right with cach individual patient to rccommend an
ophthalmologist or optometrist.

It shall be unlawiul to advertisc or employ displays in such a
manner as to suggest, infer or indicate that persons licensed under

EXPLANATION—Matter enclosed in bold-faced brackets [thus} in the above bill
is not d and is i ded to be itted in the law.
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this act are qualified to give professioanl adviee concerning eye
care.

[t shall be unlawful for any ophthalmic dispenser or ophthalmie
technician {o use the word “*licensed™ or any ol ifs synonyms,

It shall be unlawful for any ophthalmice dispenser or ophthalinie
technician or employee or agent thercol or any other person on
theiv behalf to offer to pay a rebate or commission in any form
whatsoever to any ophthalmologist, refractionist, or optometrist
i return for referring patients to anyone licensed under this aet.

2. This acet shall take effeet immediately.

STATEMENT
This bill will allow ophthalmic dispensers and technicians to
advertise, which advertising was previously proscribed by statute.
It will have the effect ot allowing the consumer to shop compara-
tively for lenses, frames, preseription or correetive glasses and
therehy make more informed and less expensive choices with

respeet to sueh produets,
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INTRODUCKD APRIL 10, 1975
By Assemblyman YATES
Referred to Committee on Commeree, Industry and Professions

AN Acr permitling the advertising of vetail prices of preseription
drugs and rvequiring that retail prices be posted for certain
corammonly dispensed preseription drugs and amending R. S.
45:14-12.

Be 11 ENactE by the Senate and General dssembly of the Stale
of New Jersey:

1. R. S. 45:14-12 is amended to read as follows:

45:14-12. The board may refuse an application for examination
or may suspend or revoke the certificate of a registered pharmacist
or a registered assistant pharmacist for any of the following
anses: When the application or registration is shown to have been
obained by misrepresentation or fraudulent means or when the
applicant or registrant ix guilty of chronie or persistent incbriety,
or-has been adjudged gnilly of violating any State or Federal law
or any law of the Distriet of Columbia or of any territory of the
United States relating to the practice of pharmacy, or relating to
the dispensing of drugs, or has heen convicted of a erime involving
moral turpitude, or has impersonated an applicant for registration
before the board or has been convieted of knowingly, intentionally
or fraudulently adulterating or eausing to be adulterated drugs,
chemicals or medicinal preparations or has sold or caused to be
sold adulterated drugs, chemicals or medicinal preparations know-
ing, or having reason to know, that same were adulterated, or has
proecured or attempted to procure registration for another by mis-
representation or frandulent means, and the hoard shall vefuse an
applieation for examination or suspend or revoke the certifieate
of a registered pharmacist or a registered assistant pharmacist
when the applicant or registrant is shown to be addicted to the use

of narcotic drugs, or has heen convieted of violating any law of

EXPLANAT(ON—Matter enclosed in bold-faced brackets [thusl in the above bill
is not d and is i ded to be itted in the law.
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thix or any other state or of the United States velating to narveotic
drngs or has been adjudicated an incompetent, or ix shown to have
any abanormal physical or mental condition which threatens the
safety-of persons to whom said applicant or registrant might «cll
or dispense preseriptions, drugs, ehemiecals, wedicinal prepavations
or deviees or for whom he might manufacture, prepave or package,
or supervise {he manufacturing, preparation or packaging of
preseriptions, drugs, chemieals, medicinal prepavations or deviees.
In eddifion, the board may refuxe an application for examination
or may suspend or revoke the certificate of a registered pharmacist
or a registered assistant pharmacist upon proof satizfactory to the
board that such registered pharmacist or such registered assistant
pharmacist is gnilly of grossly unprofessional conduet and the
following acts are herehy declared to constifute grossly unprofes-
sional conduet for the purpose of this act.

a. Paying rebates or entering into an agreement for payment of
rebates to any physician, dentist or other person for the recom-
mer.ding of the services of any person.

b. The providing or causing to be provided to a physician, dentist,
veterinarian or other persons authorized to preseribe, preseription
blanks or forms hearing the pharmacist’s or pharmaey’s name,
address or other means of identitication.

c. [The promotion, direet or indireet, hy any means, in any form
and {hrough any media of the prices for preseription dengs and
naveoties or fees or for services relating thereto or any reference
{o the price of aid drags or preserviptions whether speeifieally or as
a percentile of prevailing prices or by the nse of the ferms “enl
rale,”” “discount,”” “hargain™ or {ermy of similar connotation,
bul this shall not include the term nonprofit if such term is nsed by
a nonprofit entity; and this paragraph shall not he construed or
apply to have any effect with respect to sales made by pharmacists
or pharmaecies dircetly to physicians, dentists, veterinarians or
other persons authorized to preseribe, or to hospitals, nursing
homes, governmental agencies, or other institutions licensed under
Title 30 of the Revised Statutes, as amended or to the advertising
or issuanece of trading stamps and similar devices in eounection
with the sale of said prescription drugs and narecoties.} (Deleted
by amendment.)

d. The elaiming of professional superiority in the compounding
or filling of preseriptions or in any manner implying professoinal
superiority which may rednee public confidence in the ability,

character or infegrity of other pharmacists.
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o Trostering the interest of one group of patients at the expense
of another which compromises the quality or extent of professional
services or facilities made available.

f. The distribution of premiums or rebates of any kind whatever
in conncetion with the sale of drugs and medieations provided,
however, that trading stamps and similar deviees shall not he
considered to be rebates for the purposes of this chapter and
provided further that discounts, premiums and rvebates may be
provided in conneetion with the sale of drugs and medieations {o
any person who is 62 years of age or older. Before a certificate
shall be refused, suspended or revoked, the aceused person shall
be furnished with a copy of the complaint and given a hearing
before the hoard. Any person whose certificate is so suspended or
revoked shall be deemed an unregistered person during the period
of such suspension or revocation, and as such shall be subjeet to
the penalties preseribed in this chapter, but such person may, at
the diseretion of the board, have his certificate reinstated at any
time without an examination, upon application to the board. Any
person to whom a certificate shall be denied by the board or whose
certificaie shall be suspended or revoked by the board shall have
the right to review such action by appeal to the Appellate Division
of tLe Superior Court in lieu of prerogative writ.

2. This act shall take etfect immediately.

STATEMENT

This WIL will permit the advertising of the vetail prices of pre-
seription drugs and  will require the posting in o particular
pharmacy of the prices of certain commonly dispensed preseription
drugs. It will have the effect of granting the consumer the
opportunity to comparison shop for prescription drugs and therehy
make more informed and less expensive decisions with respeet to
the purchase of such drugs. Such advertising and posting was

previously proseribed by statute.
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ASSEMBLYMAN BYRON M. BAER (Chairman): The hearing
will come to order. This is the second day of a public
hearing of the Assembly Commerce, Industry and Professions
Committee on Assembly bills 736, 1228, 3263, 3264, and
3273.

Our first witness today will be Mr. Robert J. Hart.

Welcome, sir.

ROBERT J. HA R T: Thank you, sir. I will
read a prepared statement that was drafted by the State
Board of Examiners of Ophthalmic Dispensers and Ophthalmic
Technicians of New Jersey. I have distributed copies

of the statement to committee members together with copies
of the current statute regarding standards and tolerances
for eyeglasses in the State of New Jersey. (Reading)

The Act providing for the regulation of the
practice of ophthalmic dispensing became law in 1952
containing a provision that an ophthalmic dispenser or
ophthalmic technician may not advertise price. This
provision, in the Board's experience, has acted effectively
to safeguard the public against the deceptive practice
of bait and switch advertising.

Our concern with Assembly bill 3264 is solely with
regard to the protection of the eyeglass wearing public.
Assuming that the Consumer Fraud Act is strong
enough, and assuming that the continued prohibition
against advertising that would tend to mislead or deceive
the public is a sufficient safeguard against potential
offenses such as bait and switch advertising and mis-
representation of quality of lenses and frames, there is
still an area in which the consumer can be, and must be,
protected by iaw. That is the area of accuracy of the
fabrication of the lenses to the prescription and the
correct fitting of the eyeglasses to the specific person
for whom the eyeglasses were prescribed.

In September 1974, the Board's rule outlining



the minimum standards which all corrective eyewear
dispensed in the State of New Jersey must meet became
part of the Administrative Code. These minimum
standards and tolerances are consistent with those
adopted by the New Jersey Division of Health Assistance
and Services for Medicaid and are derived from the
standards developed by the American National Standards
Institute, a national organization from all areas of
the eye care field, which include ophthalmologists,
optometrists, opticians, manufacturers, and wholesalers.
It is also our understanding that the Federal Drug
Administration, although it has not formally adopted
the ANSI standards, recognizes them as guidelines in
the eye care profession.

It is the position of the Board that it is essential
to the public good that the requirement that all corrective
eyewear meet the minimum standards and tolerances as
adopted by the Board be incorporated into Assembly bill
3264. 1In this way, the consuming public can be assured
that the eyewear it has purchased, at the price
advertised, is made to prescription as written by the
refractionist or examiner and at no time is fabricated
or dispensed below the minimum standards and tolerances
that insure correct eyewear. (End of statement.)

I ask that the legislators present read the proposed
amendment as submitted by the New Jersey Society of
Dispensing Opticians and Technicians. Mr. Carl Baumann,
President of that organization, was here until 5:00 last
night, and he submitted a statement and the proposed
amendment. I would like to have his statement included
in the record. (See page 2 X.)

The admeridment would be added after line 25, page
2, section 1. It reads: "It shall be unlawful for an
ophthalmic dispenser or ophthalmic technician to sell

eyeglasses which do not conform to minimum standards and



tolerances as established by the Board of Ophthalmic
Dispensers and Technicians."

ASSEMBLYMAN BAER: As you read that, it differed
in two places from the amendment submitted by Mr. Baumann.
You substituted the word "sell" for "provide," and you
omitted the word "any" before "minimum standards."

MR. HART: Yes, that's correct. We wish to make
those two changes.

I would like to also express my oObservations of
the hearing that I sat through yesterday. I spent some
time between 5:00 last night and 2:00 this morning trying
to get some of my thoughts together. I will read the
statement I prepared and will have copies made for the
committee. (Reading)

I just read a prepared statement as the Secretary
of the State Board of Ophthalmic Dispensers and Ophthalmic
Technicians of New Jersey. From the testimony I have
heard from Dr. Papier, President of the New Jersey
Optometric Association, and Mr. Katz, the legislative
lobbyist for the Association of Optometrists and
Opticians of New Jersey, who, I believe, stated that
he represents 200 licensed opticians of New Jersey and
no optometrists, I have begun to wonder if the consuming
public is of any interest to either group.

If the Legislature is really interested in pro-
tecting the public's health and welfare, then, to me,
both bills 3263 and 3264 should be scrapped, and a
completely new bill should be considered.

Dr. Papier, who represents the New Jersey
Optometric Association, expounded on the professionalism
of the optometrists in New Jersey, how important a
16 point exam is, and how the optometrists check for
glaucoma, tumors, and other diseases of the eye to
prevent blindness and give the consuming public the

benefit of their expertise and judgment - and the end



result is still a pair of eyeglasses at a fee somewhere
between $25 and 335 for a pair of single vision glasses.
This is composed of $13 for a fitting or a professional
fee plus the actual cost of materials plus the $20 or $21
examination fee.

Mr. Katz, speaking for the Association of
Optometrists and Opticians, did not mention any
particular fee for a pair of single vision, bifocal,
trifocal, or any other kind of glasses, and I don't
particularly care what fees any of the groups charge,
whether they are optometrists, highway-type opticians,
guild opticians, or just plain old-fashioned
opticians. My only concern is for the accuracy of the
glasses made.

I do know that, if we really want to protect the
consumer, then a bill should be written that would
establish a State Board of Examiners, one that states
that "a refractionist shall examine eyes and provide
the necessary prescription that would be best for the
consumer. "

It should be a bill putting some teeth
into the State Board of Ophthalmic Dispensers and
Ophthalmic Technicians, insuring the public's right to
excellence in eye care, giving the Board the power to
adopt minimum standards and tolerances as part of the
statute and not as a rule, containing a continuing
education and requalification program and upgrading
the qualificatiors for licensure, providing for public
as well as government members in larger numbers,
establishing a hearing officer to remove the stigma
from the Board of being both judge and jury, and
including a provision for establishment licensing.

The present State Board of Examiners of
Ophthalmic Dispensers and Ophthalmic Technicians has

adopted standards and tolerances that have been



recommended as well within the attainable goals of what
a pair of glasses should be. These standards and
tolerances have been accepted by the State Board of
Medical Examiners and the State Board of Optometrists
as being well within attainable prescription goals.
Yet, a member of the Association of Optometrists and
Opticians has filed a suit in Superior Court, County

of Bergen, Docket #A-546-74, to challenge these
standards and tolerances and to throw them out as being
unattainable goals. Hence, on the one hand, we have a
group that comes before this legislative body and
states that they are going to protect consumers and give
them cheaper glasses through advertising; and, on the
other hand, a member of that same group files a suit
against the State Board to throw out standards and
tolerances as being unattainable. If we honestly and
truly want to give the eyeglass wearing public the

best possible kind of eye examinations and the best
possible pair of glasses, made correctly regardless of
the cost, then, to me, a solution could and should be
simple.

Establish a State Board of Refractionists or
Examiners, which would consist of M.D.s, ophthalmologists,
and optometrists, and a State Board of Dispensing
Opticians and Technicians with policing and enforcing
powers. I am making these statements because I honestly
feel that, if the object of these hearings is to protect
and help the health of the eyeglass wearing public, this
is the only answer. Give the opticians and optometrists
their price advertising provided that you also give the
consuming public a law that is going to give them a pair
of eyeglasses that is made correctly, regardless of the
cost. No longer should the practice of an examiner also
being the provider of the prescribed eyewear be tolerated.

The consuming public should and must be protected. The



examiner should only examine, and the optician should
only be the provider.

I wish to thank you, ladies and gentlemen of
the committee, for giving me this opportunity to express
my own personal views on this so-important proposed
legislation. (End of statement.)

ASSEMBLYMAN BAER: Thank you very much for your
testimony. I want to thank you particularly for the
effort you put into preparing your statement at such
late hours.

MR. HART: I have been a part of the eye care
field, and my family has been part of the eye care
field for four generations. I feel that such an
important piece of legislation deserves my efforts.

ASSEMBLYMAN BAER: Why do you feel that it is
important for the minimum standards to be adopted by
statute as opposed to regulation? Are you concerned
with their permarence, or are you concerned with their
holding up under the legal challenge that you spoke of?

MR. HART: It is much easier for us to attack
a rule that's been set than a statute. The Board had
been enforcing the standards and tolerances, but, in
view of the present court action, I feel that it should
be protected by a statute rather than a rule.

ASSEMBLYMAN BAER: I am not unsympathetic to your
desire to have standards hold up, but, particularly when
you talk about highly detailed standards, it is often
felt that it is more feasible to do that by regulations.
Standards change; a Board can respond more readily to
that. Technologies change; a Board can respond more
readily to that. The Board has the expertise in terms
of really understanding what the standards mean. The
Legislature, even where committed to the principle of
standards, often lacks the knowledge to really know

whether or not those standards are as they should be.



So why, in this case, do you think it should be done by
statute?

MR. HART: The minimum standards and tolerances
that have been prepared were prepared through a great
deal of time and effort over a period of two years by
members of the State Society and Board members. All
recommendations were considered, and the result is
what you see kefore you. The important parts are those that
refer to the refractive powers, cylinder axis, and
location of optical center, both vertical and
horizontal. These three important factors would not
change regardléss of advanced technology. The doctor,
the optometrist, or the ophthalmologist, medical eye
doctor, writes a prescription which, by law, the
optician must fill accurately. He must fill it
accurately with regard to the power, the cylinder axis,
within the tolerances acceptable, and the location of
the optical center, both horizontally and vertically.
These would not change regardless of advanced
technology. (See page 1 X.)

ASSEMBLYMAN BAER: I can understand that. As I
look at this, I notice that some of these standards
are not applicable to contact lenses.

MR. HAKT: By law, an optician—---

ASSEMBLYMAN BAER: Do you have other standards
that relate to them? ,

MR. HART: By law, an optician cannot fit contact
lenses in New Jersey.

ASSEMBLYMAN BAER: I see.

MR. HART: These have to be fitted by an
optometrist or ophthalmologist.

ASSEMBLYMAN BAER: I would like to ask you two
other questions on this point. Is there any challenge
as to the present enabling statute under which these

standards have been issued? I am talking about a



challenge insofar as the intent of that being clear
in authorizing the Board to issue such standards.

In other words, is there any problem here that could
be corrected or avoided by any further clarification
of that authority, or is that unmistakably clear?

I realize that you are not going to state at a public
hearing any possible vulnerability that you feel
exists in this, but is there any need to address the
statutes themselves to strengthen your authority?

MR. HART: The Board always operated with the
impression that a pair of glasses was made within
tolerances and standards by the individual opticians
who had set their own standards and tolerances. Some
would be much more effective than what the Board has
implemented, and others got to the point where there
just weren't any standards and tolerances. So the
Board, through consumer complaints brought before it,
had to take the action that minimum standards and
tolerances should be drawn up and that a pair of
glasses should be expected to fall within the standards
and tolerances «f the Board.

The Board, in the past three years, has been
faced with more and more consumer complaints which
came down to the following: the refractive powers
being too far off of the written prescription, the
axis being too far off of the written prescription,
and the pupillary measurements being too far off to
be acceptable. This is why the Board made minimum
standards and tolerances proposals.

ASSEMBLYMAN BAER: You have made a number of points
that I don't want to pursue at this hearing but that are
very valuable in terms of protecting the public, that is,
continuing education, strengthening qualifications for
licensure, public members on the Board, and the separation

of powers in terms of the hearing officer. If there is



any more detailed material on your recommendations along
those lines, I would appreciate your providing it.

MR. HART: I will be glad to get whatever I can
for you.

The Board has been working with a government
member who has been invaluable. We have also had a
public member, but we have had problems keeping public
members because of the "no pay" stipulation regarding
people serving on the Board.

ASSEMBLYMAN BAER: I understand. When you submit
this more detailed information, would you also cover
the point that you raised insofar as the division of
activities between the examiner and the provider? Where
do you think the weaknesses are in terms of the enforcing
and policing powers?

MR. HART: The Board, of course, has been operating
with the enforcement bureau, and we really have not had
too much difficulty in getting an inspection if we or-
dered one. T think it should be at the discretion of
the Board to have investigators walk into any optical
establishment in the State of New Jersey, go to the
drawer containing the finished work waiting to be
picked up by the consumers, and have the power to
inspect and examine any number of glasses.

ASSEMBLYMAN BAER: Can you do it now, or do
you have to make an appointment?

MR. HART: We cannot do it at this point. On
notice from the Board, the inspecting division can walk
in, on a consumer complaint, and ask for records that
might be available. They have a little difficulty, I
understand, insofar as subpeona powers are concerned.
Some of £hese things should be worked out much better.

ASSEMBLYMAN BAER: I would also appreciate it if
you could submit to us any further details as to the

powers that should be granted, including your own



proposals or detailed proposals of others.

Are there any questions? Assemblywoman Curran.

ASSEMBLYWOMAN CURRAN: Why can't you do these
kinds of things? 1Is it the overall set-up of Consumer
Protection?

MR. HART: The Board's powers are different than
Mrs. Annich's Division. By statute, we are fairly
limited as to what type of investigation we can call
for.

ASSEMBLYWOMAN CURRAN: I'm not trying to
embarrass you. I just want to make sure I have my
thinking right in regard to Consumer Protection. Your
Board's powers are limited, but, because your Board
operates under Consumer Protection, isn't it its
function to refer anything to them?

MR. HART: We have to refer or request.

ASSEMBLYWOMAN CURRAN: But, if you request it,

I believe that the Division is set up right now so---

MR. HART: We will get it very quickly. I feel
that there should be a separate force, attached to the
Board, of opticians that would be able to walk into
any optical establishment in the State and look at the
finished products that are awaiting the consumer. If
the glasses were not up to standards and tolerances, they
could not be dispensed. |

ASSEMBLYWOMAN CURRAN: Practically speaking, no
matter who has what powers under the law, there really
isn't anyone across the street who knows what eyeglasses
should look like when they're finished.

MR. HART: Yes, that is part of the problem. Most
of the people in the inspecting division of Consumer
Affairs would not be able to walk in, pick up a pair
of glasses, and tell whether the refractive power was
correct, whether the axis was correct, or whether the

centers were correct. I think this is why it should be
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enforced by experienced people.

ASSEMBLYWOMAN CURRAN: Thank you.

ASSEMBLYMAN BAER: Mr. Rys.

ASSEMBLYMAN RYS: You mentioned ANSI in your
statement. What does that stand for?

MR. HART: American National Standards Institute.

ASSEMBLYMAN RYS: Did ANSI prepare the standards
contained on the sheet you distributed to us?

MR. HART: Those are a combination of ANSI
standards, Board recommendations, and proposals
that were set forth at public hearings, but they are
very close to national ANSI standards.

ASSEMBLYMAN RYS: Could you possibly give me
the filing date of the case in Bergen County against
your Board?

MR. HART: I'm sorry; there's no date on my
copy of the case.

ASSEMBLYMAN BAER: Mrs. Curran.

ASSEMBLYWOMAN CURRAN: I apologize for not
being able to be here earlier. On the record, but
unofficially, I can understand your purpose in saying
that you could not support advertising without these
kinds of standards. Again, unofficially,
have you talked with any of the optometrists about
what their attitudes might be in regard to this bill
if these amendments are included?

MR. HART: ©No, I haven't spoken to any
optometrists. Optometrists and opticians don't have
too much of a social relationship.

ASSEMBLYWOMAN CURRAN: I just wondered if they
had any thoughts on it.

MR. HART: I haven't spoken to anyone at this
point, especially in the optometric field.

ASSEMBLYMAN BAER: I want to explore one other

area with you for a moment. I certainly don't want to
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relate this to any particular individual, but are

the appointees, the public appointees, to the Board
generally persons who have extensive technical
knowledge and practical knowledge of what is happening
in the field?

MR. HART: Yes, sir. Up until two years ago,

I believe, the statute stated that the members to the
Board would be appointed by the Governor from a list
supplied by State Societies. "I think that was

changed two years ago so that appointments were made
by the Governor. There are five optician members on
the Board, plus the government member, plus the public
member.

ASSEMBLYMAN BAER: My question was about the
public member onrly.

MR. HART: The public member has had no
experience in the optical field.

ASSEMBLYMAN BAER: Is the public member sometimes
less effective as a member of that Board because of his
lack of technical knowledge, and is it possible to find
public members who have that knowledge and yet do not
come from the same professional working field so that
there can be no question as to their representing the
same viewpoint? Is there a feasibility, for instance,
for making stronger appointments from persons who come
from the academic field and have a great deal of knowledge
in these areas or from other fields where this knowledge
would exist; that is, where there would be a high degree
of knowledge but not the same experience in previous
occupational connections that might lead to the same
perspective or cause the public to question whether
or not there is a different viewpoint?

MR. HART: With my limited experience with the
public member cf our Board, it really shouldn't make

any difference if you get a dedicated, qualified person
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who wants to serve on the Board. I feel that they
have been a big help and advantage. The government
member whom we have on our Board is a member of the
Department of Health. He has had no experience
whatsoever in the eye care field, and, yet, his help
and guidance tc the Board have been immeasurable. If
:E. a person wants to serve on the Board, I don't think
- his educational background is as important as his
common sense.

ASSEMBLYMAN BAER: Thank you very much. We
appreciate your taking the time to prepare your
statements and to come here to testify.

MR. HART: Thank you, sir.

ASSEMBLYMAN BAER: The next witness will be
Dr. Richard Appel of the New Jersey Society of

Optometry.

RICHARD S. A PPEL: I am Dr. Richard
Appel. I practice optometry in Eatontown, New Jersey.
I graduated from optometry school in Philadelphia in
: 1970, and I worked in New York for a little over a
year. Then I opened my practice in Eatontown about
two and a half years ago. With me is my group's
attorney, Bruce Fadem. I am the Chairman of the Board
of Directors of my Society, and I am here to represent
them. _
In regard to A-3263, we are in favor of
Section U which your committee introduced a few weeks
ago. We are very strongly in favor of it because of
i the abuses that will be allowed to occur if optometrists
are allowed to ke employed by opticians. The amendment
. basically continues making it illegal for opticians or

other lay people to employ optometrists. Optometrists

are professionals; we have a high code of ethics:; we
are primarily interested in the public welfare and the

public interest. Opticians are lay people. Their
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interest is primarily monetary. They are out to make
as much money as they possibly can. If it is made
legal for optometrists to be employed by opticians,
the optometrists will be used by the opticians for

the opticians' goal of making more money. The expense
will be at the public interest.

I worked in New York for about a year, as I
said, and, in New York, it is legal for optometrists
to be employed by opticians, by lay people. In New
York I was in contact with many optometrists who were
employed by opticians. I became aware of the abuses
that occur there simply because the optometrist
has to answer to his boss. In New York the time that
a doctor can spend with a patient is limited by the
optician's desires. The optician, of course, would
like to make as much money as possible. Consequently,
the optometrist is a very high-cost employee, and he
has to utilize the optometrist to his best interest.

If the optician desires to keep the optometrist as
busy as possible, it prevents the optometrist from
spending as much time as he would like with certain
patients. Some patients are routine; they don't
require a great deal of time for a complete examination.
Others, however, do require extra time, for example,
elderly patients and those with individual problems.
You have to spend this time with them. In New York
it is very difficult to do that if the optometrist
is employed, because his object 1is to produce as
much as he can for his employer. Otherwise, he may
lose his job.

The fee schedule is also dictated to the
optometrist. The optometrist is working in an
establishment. He goes in in the morning, he knows
how many people he is going to see, as many as

possible, and the fee is dictated to him. The fee
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is usually kept very low to stimulate business; it's
used as a leader. The low fee will bring people in.
They think, "Oh, it's terrific." They go through the
examination, and the object is to sell the eyeglasses.
This is what happens.

Another problem is that, in certain instances,
the prescription can be dictated to the optometrist.
The optometrist comes up with a certain prescription.
In talking about what happens in New York, many
opticians advertise very fast service, one hour
service, same day service, etc. If they happen to
be out of stock of a certain lens that the patient
needs, rather than lose the sale, the optometrist may
be forced to change his prescription. Let me give
you a little background: You examine a patient. The
patient needs a certain prescription to give him the
best visual efficiency he can have, to see the best,
and to be the most comfortable he can. The majority
of patients do rot have to wear that prescription.
You can give prescriptions a little bit stronger or
a little bit weaker, and they will be able to wear them.
The problem is that they will not be able to perform
as efficiently as they could if they were given the
exact prescriptions. If the optician is advertising
fast service and they are out of stock of the lenses
when the patient comes in, rather than lose the sale,
the optician may go to the optometrist and say, "We
have to change the prescription, or we'll lose the
sale." Or, the optician may change the prescription
on his own and give the patient something that is
convenient for him but detrimental to the patient.

Another problem that occurs in New York, and
would occur in New Jersey if this were allowed to happen,
is the desire of the optometrist to actually sell

eyeglasses, to push them upon the patients. Are you
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familiar with what a "spiff" is? Let's say that the
optician is overstocked with a certain frame, and he
wants to push the frame because he got a terrific
buy, and he wants to sell a lot of frames. He'll say
to the optometrist, "If you sell this frame to a
patient, we'll give you a dollar. If you sell another
one, we won't give you anything." The optometrist,
being an employee, is going to go out and--- It's sad
but, if his livelihood depends on his selling one
frame rather than another, he will be induced to do it.
If the optometrist is employed by the optician
and it's a large corporation, there may be profit-
sharing involved also. The optometrist may be given
a piece of the action. That means that, if a patient comes
in who needs no change in prescription or no glasses,
he may sell a pair of glasses to the patient telling
him, "Yes, there is a change," or "Yes, you need

glasses; go outside and pick out a nice frame,"

even
though the patient may not need a change or may not
need glasses, simply because of the motive of profit-
sharing or because, as I said before, he'll profit
from selling a certain frame.

Another problem that would evolve, and that I
feel is extremely serious, involves certain patients
such as diabetics. If, during the examination, I come
across a diabetic patient who is not aware of the
condition, I tell the patient to see a medical doctor.

Let me digress for a moment. My group, New
Jersey Society of Optometry, consists of non-dispensing
optometrists. We do not sell glasses. We simply
examine the eyes, and many of us fit contact lenses.

We have no interest at all in the sale of glasses. We
make no profit from it in any way, shape, or form. Our
only source of income is derived from examinations and

from fitting contact lenses if we do that.
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Now, in view of that, if a patient comes into
my office and, during the examination, I see that he
is diabetic, I will not prescribe glasses until the
diabetes is brought under control. 1In a diabetic, as
the blood sugaf fluctuates, the vision and prescription
needed will also fluctuate. Therefore, if I prescribe
a pair of glasses now, and he sees an M. D. and has
the diabetes brought under control, he will need a
different prescription in the future. Therefore, I
tell him, "Go see your physician, have the diabetes
brought under control, and then I will prescribe
glasses."

If an optometrist is employed by an optician,
his interest is selling glasses. His interest is not
the patient's welfare. The optometrist will be
hindered from actually giving the patient the best care
he can. 1In a case like this, he will be selling the
patient a pair of glasses, the patient will then go to
a physician and have his blood sugar brought under
control, and then he will have to come back in and
buy a second pair of glasses or a third pair depending
upon how severe the diabetes is and how difficult it
is to bring it under control.

As an employee, the optometrist will want to keep
his job. It will be in his best interest to do what he
can to make his employer wealthy, because if he makes
money for his employer, obviously his employer will
keep him. If he doesn't do the optician's bidding, he
can lose his job.

As an independent optometrist in my own practice,
my reputation is at stake. When a patient comes to me,
I want to do the best I possibly can for him. An
employed optometrist who works for an optician will just
be putting his time in. His reputation isn't at stake.

He will do what he has to do according to the law, but
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the quality of care will be lost in this situation.
He is not going to be doing the best he can for the
patient. He 1is going to be doing the best he can to
keep his job and to satisfy his employer. Who is
going to lose out? The patient.

I would like to make an analogy: If it were
legal for a physician to be employed by a lay person,
the situation would be the same. The lay person would
be interested in the utilizing the M.D.'s time as
best he could to produce as much money for himself as
possible. He would dictate to the physician how much
time he could spend with patients. Certain patients
need much more time than others insofar as the
examination is concerned. He would also dictate the
fee structure. The doctor's hands would be tied. He
would be, again, an employee, and he would be limited
in what he could do. He would do what he could, of
course. However, if his time were limited, his hands
would be tied. If he saw something that he wanted to
pursue but his time was up with that patient, what
could he do?

The same thing would apply to an attorney. If
an attorney were employed by a paralegal and his time
had to be utilized in a certain fashion to make as much
money as possible for his employer, the same situation
would occur.

The optometrist would not perform to his
maximum. He would be more concerned with keeping his
job, and, if he was making money on "spiffs" or profit-
sharing, this would shade his performance also.

I would like to bring up one other point: I
think what we are doing here is good. However, I feel
that we are taking a piecemeal approach to the situation.
The optometric code, which I hold here, was mostly

promulgated ir the early 1950s. A lot has occurred
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since then, and a lot of the rules are outdated. In
1950, paralegal, paramedic, and paraoptometric were
terms that were unheard of. Today an optometrist in
New Jersey has to do a complete minimum examination
of 16 points, a fact which I am sure you are aware of.
Some of these points don't have to be done by the
optometrist. Tnere are certain machines which nurses
use 1in schools and which a qualified lay person can be
taught to use. This could save time for the optometrist.
The patient would still be getting the good, quality
care that he is entitled to and deserves; however, it
would reduce the time that the optometrist would have
to spend with the patient. Consequently, he could
reduce his fees. He would be spending less time and
therefore would not have to charge as much. The care would
be as good, if not better, because these machines can
be used by lay persons if instructed properly. They
can do certain tests as well as, if not better than,
the optometrist by using these machines. Again, the
patient will benefit from this. If fees can be reduced
because of the use of machines, I think it should be
done. This book does not mention optometric assistants.
This book is outdated. Many of the laws are good and
should be continued. However, there are some which are
hindering the patients, the public, from getting the
kind of care they can get at a price which is as low as
possible. They are also hindering optometrists from
performing as well as they can in the public interest.
As a representative of my group, I feel that it
would be wise for the committee to consider having a
subcommittee to review the book, the entire code, and
see if there are possibly other things that should be
changed to help the public. If this is the case, I am
here to offer to you any help I can. We will do whatever
we can to help make this book more up-to-date so the

public can be better served.
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ASSEMBLYMAN BAER: Thank you, Dr. Appel. Are
there any questions? Mrs. Curran.

ASSEMBLYWOMAN CURRAN: One of the problems
that the legal profession has with using paralegals is
that there is a great deal of concern that, although many
lawyers are using paralegals, they are charging for them.
Is there any indication that because paraoptometrics are
used---

' MR. FADEM: They are not used.

ASSEMBLYWOMAN CURRAN: They are not used?

MR. FADEM: Presently, under the law, the 16 points
can only be performed by a licensed optometrist. A simple
test for color blindness---

ASSEMBLYWOMAN CURRAN: A licensed optometrist or
a nurse in school.

MR. FADEM: No. Absolutely not.

ASSEMBLYWOMAN CURRAN: Dr. Appel, I thought you
said that these machines were used by nurses in schools.

DR. APPEL: They are used as screening devises
only. They check the children out. If a child seems
to be having a problem, they will refer him to an
optometrist or ophthalmologist.

ASSEMBLYWOMAN CURRAN: They are used only as
screening devises then?

DR. APPEL: Yes.

ASSEMBLYWOMAN CURRAN: The position of your
group, then, is that, obviously, if someone else is
able to use these machines, costs definitely would
be reduced, is that correct?

DR. APPEL: They definitely would be.

ASSEMBLYWOMAN CURRAN: Is there any basis for
saying that they definitely would be reduced? Can you
cite another State where this program is in effect and
has resulted in reduced costs?

DR. APPEL: I really don't know if there are any

20



States with such a program.

ASSEMBLYWOMAN CURRAN: You mentioned the
possibility of an optometrist writing a prescription
for certain lenses that were not in stock, so the
prescription would be changed. Is it illegal in
New York for the optician to change the prescription?

DR. APPEL: I don't think it is, but that
abuse does occur.

ASSEMBLYWOMAN CURRAN: I just wondered if it
is illegal.

DR. APPEL: To my knowledge, no.

MR. FADEM: It is my understanding that only
an optometrist can render a prescription for optometric
purposes in New York.

ASSEMBLYWOMAN CURRAN: Then we can assume it is
illegal even though the practice does go on, and it is
the enforcement that is the problem.

MR. FADEM: Yes.

ASSEMBLYWOMAN CURRAN: I am thinking of the whole
question of reviewing the Board and the enforcement
procedures.

MR. FADEM: There is an economic advantage in being able
to go to your employee and say, "It would be easier to sell a
pair of glasses with a minute change in this prescription."

| ASSEMBLYWOMAN CURRAN: That's a different point,
£hough. The doctor mentioned two things:. They go back
to the optometrist and ask him to change it, and
sometimes they change it on their own. I wanted to
clarify whether that was legal.

Your testimony was very interesting, doctor.
You'll have to forgive us; we are not experts in your
field. We hear from one group that the non-dispensing
optometrists are the bad guys., and, from another, we
hear that the dispensing optometrists are the bad guys.
We are trying to sort everybody out. Tell me briefly
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why you are a non-dispensing optometrist when you
do dispense contacts.

DR. APPEL: I don't understand the question.

ASSEMBLYWOMAN CURRAN: Why are you called a
non-dispensing optometrist when you do prescribe and,
I assume, dispense contact lenses? I don't actually
see the difference between contacts and glasses from
a professional viewpoint.

DR. APPEL: Monetarily, there is a large
difference, because the vast majority of my patients
and, to my knowledge, the vast majority of all the
optometric patients in the country get glasses. Let's
say that the gross income of the average optometrist
is $10,000 a year. He may make $1000 a year by
dispensing contact lenses. This is a very small part
of the optometric practice - extremely small.

ASSEMBLYWOMAN CURRAN: Alright, now, let's take
an optometrist, dispensing or non-dispensing, who
makes $10,000 a year from examination fees, to begin
with.

DR. APPEL: O.K.

ASSEMBLYWOMAN CURRAN: Then we have some
optometrists who also make, let's say, another $10,000
a year for providing the glasses. Is that fair?

DR. APPEL: O.K.

ASSEMBLYWOMAN CURRAN: Then there's another
group, your group---

DR. APPEL: No. You have to add contacts.

ASSEMBLYWOMAN CURRAN: Alright. Add another
$1000 for contacts. Then there's your group which
makes, say, $10,000 for examinations and another $1000
for dispensing contacts, is that right?

DR. APPEL: On the average, assuming that
everything is equalized.

ASSEMBLYWOMAN CURRAN: Then that's basically

22



all we're talking about insofar as optometrists are
concerned. Are these the only categories?

DR. APPEL: In New Jersey.

MR. FADEM: There are also ophthalmologists,
M.D.s that prescribe glasses.

ASSEMBLYWOMAN CURRAN: That's a very small
group, isn't it?:

MR. FADEM: Yes.

ASSEMBLYWOMAN CURRAN: When you examine someone
and you realize that they need something to correct
their vision, wnat would be the difference between pre-
scribing glasses and prescribing contacts? I always
thought that anybody who had glasses could also get
contacts.

DR. APPEL: False.

ASSEMBLYWOMAN CURRAN: That's what I want to
clarify. I am sure that some people cannot wear
contacts, but what is the difference?

DR. APPEL: There 1is a large percentage that
cannot. ‘

ASSEMBLYWOMAN CURRAN: The difference, basically,
then is just the number of prescriptions for contact
lenses?

DR. APPEL: Some patients come to me or call and
ask to be fitted for contact lenses. I will set up
a separate appointment to fit them for contacts. The
vast majority of my patients are simple, routine
examinations where I write a prescription for glasses,
and that is it. I hand it to them, and they take the
prescription wherever they want and have it filled,
and they bring the glasses back so I can check them out
and make sure that they were made properly. Contact
lenses consist of a very, very small percentage of my
practice. Very few people wear contact lenses compared

to glasses.
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ASSEMBLYWOMAN CURRAN: But you do order these
little lenses--

DR. APPEL: Right.

ASSEMBLYWOMAN CURRAN: --and sell them to your
patients.

DR. APPEL: I sell my services insofar as my
fitting them, my following up on the examination, my
teaching them how to take care of the lenses, etc.

ASSEMBLYWOMAN CURRAN: I don't mean to belabor
the point, but I think that a lot of us are more in
the dark than you professionals realize. Is it more
expensive for an average person, not someone with a
severe eye disease, to have glasses or contacts?

DR. APPEL: Contacts are more expensive.

ASSEMBLYWOMAN CURRAN: Contacts are definitely
more expensive?

DR. APPEL: OCh, sure. They also have to be
replaced. Contacts do not last forever. Soft lenses
last maybe nine months to a year if you're lucky, and
they are very expensive.

ASSEMBLYMAN BAER: Mr. Rys.

ASSEMBLYMAN RYS: Dr. Appel, why would a
degreed person, an optometrist, work for an optician?

DR. APPEL: Possibly because he cannot make it
on his own. It is expensive to open a practice. The
cost of the equipment is prohibitive.

ASSEMBLYMAN RYS: Wouldn't it be better for him
to work for another optometrist?

DR. APPEL: Yes, if he can get a job working for

another optometrist. It's easier to say than to do because,

in New Jersey, there are very few optometrists who need

associates.
ASSEMBLYMAN RYS: Don't you think it's degrading

for a degreed man to work for an optician?
DR. APPEL: 1I'll buy that.
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ASSEMBLYMAN RYS: I know you had the experience
of working in New York. Can you compare working in
New York with New Jersey?

DR. APPEL: In New York, broadly speaking,
anything goes. We have a 16 point examination in
New Jersey. In New York they joke about "four and
seven out the door." One test is an objective test
by the optometrist to determine what the prescription
is. The second test is simply to come up with a
prescription, and they're out the door. 2Zip, zip,
and they're gone. The examination may take two minutes.
Many abuses occur in New York. That is the main reason
I came to New Jersey.

ASSEMBLYMAN RYS: Have you or any of your
patients ever referred the charges you made today to
the Board of Examiners?

DR. APPEL: Insofar as the things that occurred
in New York?

ASSEMBLYMAN RYS: No, I'm talking about New Jersey.

DR. APPEL: I don't understand the question.

ASSEMBLYMAN RYS: Have your charges been brought
to the attention of the Board of Examiners?

DR. APPEL: Those occurred in New York.

ASSEMBLYMAN RYS: Have you reported anything
about complaints to the Board of Examiners?

DR. APPEL: 1In New Jersey, no.

I would like to get back to one point. Assembly-
woman Curran, you brought up the point about dispensing
and non-dispensing optometrists. The optometrist who
is selling glasses in this State has an interest in sell-
ing glasses. This is what I was driving at. I, because
I don't sell glasses, have no such interest. If a patient
comes in, and I examine him, and I come up with no
prescription, I'm thrilled. If there is no change, I
couldn't care less. My income is not dependent upon
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my selling a pair of glasses, and this is the way I
want it to continue.

ASSEMBLYWOMAN CURRAN: Are you aware, doctor,
of any agreements, informal or otherwise, between
non-dispensing optometrists and any opticians?

DR. APPEL: In New Jersey?

ASSEMBLYWOMAN CURRAN: Yes.

DR. APPEL: No, I'm not aware of any. Are you
talking about kickbacks and things like that?

ASSEMBLYWOMAN CURRAN: Yes.

DR. APPEL: I'm not aware of any.

ASSEMBLYWOMAN CURRAN: Have you ever heard of
any reports of things of this nature?

DR. APPEL: No, I haven't.

ASSEMBLYWOMAN CURRAN: I am definitely not
talking about you personally.

MR. FADEM: i might reiterate what Dr. Appel
said earlier. His only interest is in giving an
accurate prescription after an examination. He doesn't
cére if the patient needs glasses or not. A non-
dispensing optometrist is in that posture. A dispensing
optometrist, as was brought out yesterday by a witness,
makes $20 for the exam, and he also makes another $20
if he prescribes a pair of glasses which are fitted
in his office. Dr. Appel is not in that latter category.
His only interest is in making an accurate prescription.
That might be a finer distinction between the two groups
in New Jersey as they exist. That distinction would be
greatly worn down if Section U were deleted and
opticians were allowed to employ. Then the opticians
would have a great economic interest in the practice
of optometry in the State of New Jersey.

ASSEMBLYMAN BAER: Do I understand from your
testimony that, when you provide a patient with contact

lenses, you provide those to the patient at cost?
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DR. APPEL: No. Number one, I have to order
lenses, and I have to check them out to make sure
they are made to my specifications. If they are not
made to my specifications, they have to be done over.

ASSEMBLYMAN BAER: I am not talking about the
time you spend in serving the patient. I am talking
about the cost of your service. I got the impression
fromvyour testimony that you don't make anything on
the lenses themselves, that you pass them along at
cost, and that what you charge is for your time and
service. Is that correct?

DR. APPEL: There is a markup on my contact
lenses.

ASSEMBLYMAN BAER: There is a markup?

DR. APPEL: Right. However, the vast majority
of my patients have insurance. Once I have examined
them and fit them with contacts, if they lose
a lens or need to have them replaced, it is normally
done through the insurance. I make my examination
fee to refit them to make sure the lenses are proper,
but that is it. As I said, the vast majority of my
patients are covered by insurance.

MR. FADEM: That's for a second set of lenses.

ASSEMBLYMAN BAER: I understand.

Do you concur with the proposition mentioned
by the previous witness in terms of the desirability
of the complete separation between prescribing and
providing? You may make a distinction between contact
lenses and regular lenses if you wish, but do you
agree with this concept?

DR. APPEL: When you bring a commodity, something
to be sold, into a situation, there is an interest in
selling that item, and I would like to see it
separated. That is why I don't sell glasses - simply
to keep the economic interest away from the interest

in giving the patient the best care.
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ASSEMBLYMAN BAER: Do you feel that that
separation should be made at all levels in this field?

DR. APPEL: Yes.

ASSEMBLYMAN BAER: Do you feel that it would
be ultimately desirable to have that separation apply
to contact lenses also?

DR. APPEL: If this were the accepted
standard, yes, by all means.

ASSEMBLYMAN BAER: In reference to the comments
that you made about the inadequacies of the code -
you cited an example of perhaps using paraoptometrics -
is the problem the inadequacy of the statutory latitude
that the Board has? Do they not have the authority to
make the changes that you wish, or is the problem that
the Board, for whatever reason, has failed to address
these problems and has perhaps a different view of the
matter than you do?

DR. APPEL: I feel that these laws that were
mostly promulgated many years ago don't fit the
situation today.

ASSEMBLYMAN BAER: Was that code that you were
describing promulgated by regulations?

MR. FADEM: It is statutory, sir. Once an
area is designated as a profession, I believe it
comes under the sole control of the Legislature to
determine who can practice within that group.

ASSEMBLYMAN BAER: What you are referring to, then,
is statutorily limited, and it is not within the authority
of the Board to adjust it, is that correct? I had the
impression that the 16 point examination was something
that was adopted by regulations. That isn't the case?

MR. FADEM: That happens to be an administrative
rule.

ASSEMBLYMAN BAER: If it was adopted by regulation,

isn't who carries it out also a matter that is---
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MR. FADEM: There is a limitation on who is
allowed to practice optometry in the State of New
Jersey.

ASSEMBLYMAN BAER: I see. That examination,
then, has to be done by law, is that correct?

MR. FADEM: That's correct.

ASSEMBLYMAN BAER: Is that viewpoint also the
viewpoint of the Board? ‘

MR. FADEM: I don't know, sir.

DR. APPEL: 1It's not specified in the rule book.

ASSEMBLYMAN BAER: Perhaps I should ask the
Board--

MR. FADEM: We cannot speak for the Board at this
point.

ASSEMBLYMAN BAER: --whether there is an
objection to that or whether, in fact, it is a
statutory limitation.

DR. APPEL: I would like things like this to
be spelled out. I would like specific rules, laws,
governing these things so that, whenever something
comes up, I don't have to go to the Board for its
ruling. |

ASSEMBLYMAN BAER: Reference was made, I believe
by Assemblywoman Curran, to what the situation is in
other States and whether or not a program such as you’
propose is in effect in other States. You indicated
that you don't know. Mr. Fadem, could you provide
that information to us? ‘

MR. FADEM: I would be happy to do that.

ASSEMBLYWOMAN CURRAN: Maybe you could get a
paralegal to look it up. (Laughter)

ASSEMBLYMAN BAER: Do you feel that some of the
problems that you described concerning optometristé
being employed by lay persons have parallels where

optometrists are employed in institutional situations?
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DR. APPEL: In that situation, they do not
profit from selling glasses. I have no experience
with institutional situations. I cannot say that I
can draw a parallel, because, in an institution, the
optometrist is not going to benefit from selling
something. I would assume that the optometrist is
much more concerned with the patients' welfare.

He gets a salary whether he produces more or not.

ASSEMBLYMAN BAER: Thank you. Are there any
other questions? Mr. Rys.

ASSEMBLYMAN RYS: Dr. Appel, are you a member
of the New Jersey Society of Optometry?

DR. APPEL: I am the Chairman of the Board of
Directors.

ASSEMBLYMAN RYS: How many people do you
represent?

DR. APPEL: Approximately 25.

MR. FADEM: The Society is limited to licensed
professionals in the State of New Jersey.

ASSEMBLYMAN RYS: What is the business address
of this organization?

MR. FADEM: The principle place of business

is registered with the Secretary of State. It is
Dr. Appel's office, Wall Street and Route 35,

Eatontown, New Jarsey.
DR. APPEL: There is a list of members attached
to the statement I distributed. (See page 4 X.)
ASSEMBLYMAN BAER: Thank you, gentlemen. We
appreciate your being here to testify today.

The next witness will be Pasquale Gervasi.
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PASQUALE GERVASTI: Before I speak, Mr.
Chairman, I wish to call to your attention that the material
that I have here has been forwarded to all the members of
this Committee so that they could prepare themselves for
any questions they may wish to ask me. Unfortunately, you
never got this because it was mailed to the State House.
But I did forward a copy of all the materiél to Mr. Capalbo
in reference to this. You will find this material when

you hit the mail box at the State House. What you have
before you is the article, "The Community Pharmacist -
Health Sentinel on the Home Front," which is a composite of
all the material that you see here before you.

My name is Pasquale Gervasi and I ém a Registered
Pharmacist of New Jersey. My home address is 115 South
Kingham Road, South Orange, New Jersey. Following my
doctor's advice, I am no longer engaged in practicing my
profession as I had been for over forty years.

I wish to thank you for this opportunity to present
my views concerning Bills A 736, A 1228, and A 3273.

With your permission, I would like to digress from
my script to say that although I disagree very much with
Mr. Givens' testimony yesterday, there was one sentence
with which I am in thorough agreement:; that was when he
said, the people need all the help that they can get.
Please,believe me, that is the reason I am here because
I do believe that people need all the help they can get.

Now I will go to my script. When almost 350 years
ago, Thomas Adams wrote in his works that "Prevention is
so much better than healing," he was then proclaiming
what is presently the aim of every participant in the health
field today.

The bills we are considering today, if enacted, will
in fact not only block the attainment of that goal, but
also indeed make possible the cure that is worse than the

disease. With the following, we hope to establish that
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the advertising and required posting of prescription
drug prices are not cure-alls for the ailments that

we are trying to eliminate, but actually would be a com-
ponent part of those ills.

A drug - is a drug - is a drug. Used properly and
with care it helps us to live, helps to preserve our
health. Abused and misused, it can, and it does, destroy
us physically, mentally, morally. Drugs are not Roman
candles intended to delight us, but sticks of dynamite
with a delayed fuse instead: for, when least expected,
they explode.

At no time in the history of our country has this
error in Jjudgment in the evaluation of drugs been so starkly
revealed as that which was committed by the majority of
the members of the 1928 United States Supreme Court in
ruling for Liggett in Liggett v. Baldridge. They failed
to take heed of the prophetic views of Justices Holmes
and Brandeis who had dissented with the Court's majority
ruling when they declared, and I quote, in part: "The
selling of drugs and poisons calls for knowledge in a high
degree."

By ignoring this especial caution, a caution that
must be exercised with all drugs, not only prescription
drugs, we are witnessing now that this horrendous decision
has, excepting for the narcotics peddler, contributed more
to the catastrophic drug problems plaguing us today
than any other single factor. Because this Court had
catergorized prescription drugs in the retail field as
common run-of-the-mill merchandise, they rammed open a
"sesame" for the huckstering of medicinals that out-hawks
those that are spieled for foodstuffs, wearing apparel,
heavy merchandise and household wares, nourishing an
undue liberty with drugs which today is so patently
displayed by the enormous number of young addicts we are

trying so desperately to rehabilitate, and a drug-oriented
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society which indulges excessively in the unwarranted
use of drugs.

Through this onerous decision, the 1928 United States
Supreme Court must be regarded as one of the major partici-
pants that helped conceive these crises which presently
threaten not only vital pharmaceutical services, but also
through the abuse and misuse of drugs still spawns another,
crime.

The 1928 majority decree was termed, "A derelict in
the sea of law," on December 5, 1973, by Mr. Justice
Douglas, when it was unanimously overruled by the present
United State Supreme Court.

However, this corrective ruling notwithstahding,
we are here today struggling to prevent the enactment of
bills that would compound again that tragic mistake by
the highest court in our land. This circumstance, in
itself, testified to the malignant, brainwashing influence
that that error has cast upon many who have lived most, if
not all of their lives, under its shadow.

We pass laws to halt a suicidal plunge due to a
reckless use of drugs and then encounter mandates that
qualify them. An outstanding example of a paradoxical
situation that has developed is the advertising proposals
for prescription drugs by various federal agencies while
other federal and authoritative sources condemn the same
practice for drugs that are not as potent, that is, the
over-the-counter drugs.

This failure, by responsible leaders in or out of
government, to recognize drugs as potent products to
the extent that they should be is a major element that
hinders our efforts for a more effective and comprehensive
delivery of pharmaceutical services.

Nevertheless, in spite of the deprecation to which

community pharmacists are perennially subjected by powerful
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monied interest, there is none so geared to equal the
health protecting, personalized pharmaccutical services
that the community pharmacist is in a position to give.

Any bit of gimmickry that will gut the community
pharmacy is employed. But now a potent medium, not a
gimmick, that more than ever is currently being used
against it, is the Legislatures. Through them will be
attempted the enactment of laws which they hope will help
decimate this institution, or,.failing in that, to stall
or defeat any proposal that would aid it.

Influenced in no small part by the 1928 United
State Supreme Court ruling, we find now arrayed with the
giant conglomerates, sincere, will-meaning individuals
and organizations who have been successfully swayed to
generally question the motivations, principles and
veracity of the community pharmacist. This altruistically-
motivated support, because of the trust it commands, is
more dangerous to the public's well-being than if it had
been selfishly inspired. It is like putting gasoline into
a fire extinguisher unintentionally.

It is our responsibility to insure that the decisions
we make today do not prove detrimental to our children of
tomorrow. A careless and mindless behavior is a luxury
none can afford, for we are at a crucial stage in our
medical history when health care affecting generations
after us will soon be enacted.

We must recognize that the immediate accessibility
of services which is unique to the community pharmacy is
made possible simply because it is there close by. and
that the added benefits and portection it provides belong
primarily, as does any other health service, to the people,
not to thelr respective practioners, the drug and chemical
companies, insurance companies, drug chains, supermarkets
and conglomerates.

In 1963, Dr. Frances O. Kelsey, heroine of the
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thalidomide case, reported that, "There is no such thing as
a safe drug."

Vital statistical material compiled years before
and after her Warning verify it convincingly, conclusively.
But firm, demonstrative acceptance of her expertise never
materialized. What we have instead is a vociferous clamor-
ing that incites demands for the passage of laws that
advocate the unwise publicity and advertising of prescription
drugs. We are béing submerged by a line of reasoning so
impregnated with a distorted sense of values that it
heedlessly rejects all thedeadly evidence made known to
us for financial rewards that are illusionary at best. It
is a mass hysteria if allowed to proceed unchecked and will
surely pave to oblivion those very roads that our youth
now tragically pursue. And it will enact too the axiom,
"Familiarity breeds contempt"; only with drugs, not contempt
is bred, but death and despair."

To dispel ahy’thoughts you may entertain that perhaps
my statementswere unduly harsh or unwarranted, I submit
for your study a paper which I believe authoritatively
substantiates them. It is titled, "The Community Pharmacist -
Health Sentinel on the Home Front," from which a condensed
version was published in the American Journal of
Public Health, August, 1974.

If T may digress once again, Mr. Chairman, I

wish to quote from today's Ledger in reference to Mr.
Givens' statement regarding those of us who object to
the advertising and to the posting of prescription drugs:
"Against those who claim there are horrible consequences
arising from simply telling the truth.'. . ." I am telling
the truth. I have evidence before me to prove to you
that there were hearings held on the advertising of over-
the-counter drugs before the committee of Gaylord Nelson
and also on crime in our schools before a Select Committee

on Crime before Congressman Claude Pepper.
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Also, quoting in part from that article in the
Star Ledger, with reference to Acting Director of the
State Division of Consumer Affairs, Virginia Long Annich,
"She did raise eyebrows with the results of a survey done

by her office that revealed wide disparities in the cost

of drugs."

This led me to read this other answer to that -
question if it had been posed to me - I say, if it
had been posed to me. I am now reading it: In response

to a question that may have been asked in reference to
the wide variation in prescription pricing, there are
a number of valid explanations for this deplorable circum-
stance. However, I shall comment upon the two which I
believe are 90 percent accountable for it.
First, corporate greed on the part of many of
our drug manufacturers, supermarkets, chain drug and
conglomerate operations, and due also to a small number of N
individuals who are struggling for their very existence
because of the jungle warfare in the marketplace. .
Second, and definitely not the least of the two,
is the faulty decision with which we were blessed back
in 1928 by the United States Supreme Court. It was
circus impresario Barnum who in all his wisdom coined,
"There is a sucker born every minute."” I don't know the
name of the side-show philosopher who sagely added, "with
two scheming cookies right beside him, ready, willing
and able to take him over." But I do know that loss leaders
are operational gimmicks and come-ons that aptly fit these
worldly observations to a tear-jerking tee.
There is absolutely no room for ploys such as .
these in the dispensing of prescription drugs. This
is a peddling of potent medicinals as though they are
bits and pieces of common innocucus substances. With
the implementation of that onerous decree, there occurred

a metamorphic change in the retailing segment of pharmacy
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that inexorably forced practically every community pharmacist
to ape the bargain-day sales operatiorms if they were to
survive. Big ticket promotions so submerged life and
health-preserving pharmaceutical services in the public
consciousness that these protective measures were litter-
ally and factually put on the open-market chopping block.
Public awareness of them has been so decimated that the
climate now appears to be sufficiently ripened to make
numbered automatons of us all, serviced by robotistic pharmacists.

Other evidence of the disastrous aftermath that has
been caused by the 1928 ruling is vividly confirmed by
the testimony given on the advertising of proprietary
medicines in 1971 before a United States Subcommittee chaired
by Senator Gaylord Nelson and a 1973 report on Drugs in
Our Schools from testimony presented to the United States
Health Select Committee on Crime chaired by Con7ressman
Claude Pepper.

Now add to these reports, please, the many, many
millions of dollars that have been fruitlessly allocated
in our sad attempts to restore to sound mind and to sound
body those who have been struck down because of the
promiscuous use of drugs. Double the sum. You have now
the approximate total if those who advocate thé enactment
of these bills succeed. Why, we ask, is there such a
wide variance in the pricing of a prescription? There would
be no need for that query if we would but view the loss-
leading of drugs as the despicable tactic it has been
proven to be. It would be totally unrealistic for me to
assert that there are conniving charlatons in other
professions and trades and not acknowledge that they are
also with us in pharmacy.

Our job then is to exterminate those causes that
enable this breed to flourish and grow and not to furnish

the fertilizer that it wantonly seeks.
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In closing, I would say, you will be obliged to
evaluate the pros and cons that all of those concerned
about these bills have been permitted to spout. To
plunge deeply into this torrential flood and determine
whether what has been poured is expressed also by a com-
passionate tear. - or a crocodile's.

Thank you.

ASSEMBLYMAN BAER: Thank you very much.

Any questions?

ASSEMBLYMAN RYS: I don't have any questions,
but I just wanted to congratulate Mr. Gervasi upon his
testimony and the patience he exhibited. I know he spent
all day listening to everyone else. I welcome his testi-
mony and appreciate it very much.

MR. GERVASI: Thank you very much, Assemblyman Rys.

ASSEMBLYMAN BAER: I share those sentiments and
appreciate your public mindedness in coming here and
preparing all this information. And I appreciate the
fact that you are not a new-comer to the field.

MR. GESER: Mr. Baer, may I ask that the fact be
added to the record that Mr. Gervasi also testified
before the Legislative Committee in 1963 on subjects also
relating to the overuse of drugs.

ASSEMBLYMAN BAER: Very good. Was any of that
related to advertising legislation?

MR. GESER: Well, at that time, we were attempting
to persuade the Legislature to control the sale of
over-the-counter drugs which we had identified even long
before as a problem, and Mr. Gervasi was one of the key
witnesses with substantial evidentiary proof.

MR. GERVASI: Mr. Chairman, may I also add, all
the pertinent information that you see has been forwarded -
to you and I shall be happy to add to it. I really hope
that you will go through it with a fine-toothed comb and

I will be happy to answer any questions that you may
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call upon me to answer at any future time. (See page 9 X.)
ASSEMBLYMAN BAER: Thank you very much.

The next witness is Mr. Robert Wunderle.

ROBERT WUNDERL E: Chairman Baer and
Assemblyman Rys, I thank you for the opportunity to be
able to appear here today.

I have a statement I would like to submit for the
record, but bécause much of the information in the state-
ment has been previously covered by other witnesses, I
would like to excerpt from my formal statement in terms
of verbal presentation.

ASSEMBLYMAN BAER: Very good. We appreciate the
testimony and we appreciate the excerpts.

MR. WUNDERLE: I am Robert E. Wunderle, Economist
and Vice President of Public Affairs for the Pathmark
Division of Supermarkets General Corporation. Pathmark
is the largest dispenser of prescriptions in the New York
metropoiitan area. We operate 82 pharmacies in super-
markets and free-standing drug stores.

Pathmark strongly urges the adoption of legislation
which would permit the advertising of prescription prices
as well as legislation that would require the posting of
prescription prices in pharmacies. To that end, we
endorse A-3273 as proposed, and A-1228 with minor mod-
ification.

The basis for our support for these bills is
quite simple; that is, the consumer's right to know.

The regulatory prohibition against advertising
prescription prices exacts an unconscionable toll on the
American public.

In July 1974, Pathmark introduced a senior citizens
health plan, which,among other benefits, provided a
10 percent discount on prescription drugs for senior

citizens. The existing regulation did not permit us to
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advertise the fact that senior citizens could get a

10 percent discount on prescriptions from Pathmark. In-
stead, we were relegated to using the saccharine phrase-
ology of "we offer a discount to senior citizens; ask
our pharmacist for details."

Interestingly, Subsection (f) of Revised Statutes
45:14-12 permits extending discounts to senior citizens,
but subsection (c) of that same regulation prohibits
public disclosure of the amount of the discount.

Additionally, the New Jersey Medicaid Plan has
critical financial problems and is considering a "co-
payment" provision which would require medicaid recipients
to pay 50 cents for prescriptions that heretofore cost
them nothing. Pathmark cannot advertise that a medicaid
prescription filled at one of our pharmacies costs the
state less than the amount permitted under the law.
Pathmark charges medicaid our '"current retail price"
which, 75 percent of the time, is below the $2.05 professional
fee plus the wholesale cost as permitted by medicaid
regulations.

Pathmark makes telephone disclosures of the price
of various prescriptions, yet we are prohibited by the
existing law from advertising that fact as well as listing
phone numbers to call. Not only are we prohibited from
advertising prices, but We are prohibited from encourag-
ing consumers to shop for price.

As for arguments made against prescription advertising,
I think our views very closely parallel that of Commissioner
Annich. Therefore, I will not repeat them here.

To argue that advertising prescription drugs will
encourage supermarkets and discount department stores to
use prescription departments as loss leaders is to exhibit
a gross misunderstanding of the margin structure in
mass merchandise stores. Whereas an independent drug

store may look at a 100 percent margin as standard and
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a 200 percent margin as exceptional, supermarkets look
at a 20 percent margin as standard and a 35 percent margin
as exceptional.

Pathmark's interest in the prescription advertising
and prescription price posting is not new. On September
6, 1972 Pathmark filed lawsuits in New York, New Jersey,
and Connecticut seeking rulings that these states' legal
prohibitions against the advertising of prescription prices
were invalid. The results of our efforts were (1) a
"consent order" in New Jersey to permit price posting,

(2) a discontinuance in Connecticut after that state
adopted a voluntary prescription posting statute, and

(3) a termination of the litigation process since New

York State adorted a mandatory prescription price posting
statute. After incurring legal fees in excess of $125,000,
Pathmark decided not to continue any of the lawsuits, and
thus we stopped short of our ultimate goal.

In the deliberations over the consideration of
permitting prescfiption price advertising and mandatory
price posting, we do not have to rely on theoretical
speculation on the probable effects of changes in the
regulations. Currently, prescription advertising is
permitted in 22 states. The most recent state to permit
prescription advertising was Connecticut where the
bill went into effect on May 12th, I believe.

Do not consumers in New Jersey have the same right
to know the relative cost of prescriptions from various
pharmacies? Your efforts can make the rights of New Jersey
consumers a reality.

For the foregoing reasons,we urge your favorable
approval of A-3273 as proposed. In addition, we urge
your approval of A-1228, amended however to stipulate a
minimum size for the in-store sign'without restricting its

maximum size.
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I would like to make a couple of other comments
based on previous testimony.

One, was an issue on the selection that is carried
in chain pharmacies versus that carried in "neighborhood"
pharmacies, the statement that chain pharmacies and
particularly in supermarkets carry only 40 percent of the
items which account for 65 percent of the volume. That
is false. Our selection in any given market is equal,
if not greater than, competitive stores with equal volume.

The second item on advertising cost and what it is
likely to be for us as well as for independent pharmacies:
I think it is totally a false issue because when we are
talking about exorbitant and high advertising costs, we
are talking about advertising to stimulate and create
demand. Prescription price advertising is not intended
to stimulate demand for any product:; it is intended merely
to post and note price.

Another item is: We do not use prescriptions as loss
leaders. There is a very Jjustifiable reason why independent
sharmacies and neighborhood pharmacies have higher prices.
They have higher operating costs. They offer many more
services than we do. Our cost of the product, as was
borne out by the gentleman from the Pharmaceutical Assoc-
iation is lower because of the quantities that we can buy in

and because of the limited services we offer.

Another item: Some of the testimony this morning
seemed to indicate that people are viewing the advent of
advertising prescription prices with all the anticipation
of the Four Horéemen of the Apocalypse and that we are
going to have monopolies and we are going to have an anti-
competitive market structure. I think the fact is that,
number one, consumers are simply not just price shoppers.
It is not a question of will Pathmark's or any other chain
pharmacy's prices drive independents out of business.

The question is: Doesn't the public have the right to
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know how much they are paying for that additional
service that is provided by a neighborhood pharmacy?

The other point is: We do indeed have anti-trust
laws to prevent the monopoly from occurring which we are
told is going to occur. It is not a question of the
monopoly occurring overnight. Currently, chain pharmacies
in New Jersey are outnumbered approximately four to one
by independent neighborhood pharmacies. So we are not
going to have a monopoly overnight. And if anti-competitive
practices develop, there are federal laws, I believe, and
certainly State laws to take care of any anti-trust
problems that could conceivably result.

I think the last item I would like to address is
the suggestion that was made that perhaps a commission
be established to look into a peer-group review or some-
thing like that of unconscionable prices. I personally
feel that that suggestion is a diversionary tactic to
delay action on the proposals that are before us. I
really don't feel in the final analysis that any court or
the Legislature of this State is going to agree to a
structure which, in effect, allows and licenses independent
price-fixing.

Thank you.

(Mr. Wunderle's complete statement can be found
beginning on page 22 X.)

ASSEMBLYMAN BAER: Thank you very much.

Do you have a question, Mr. Rys?

ASSEMBLYMAN RYS: Yes, if I may. With regard to
the amendment you have suggested to 1228 in your
statement, there is a little confusion in my mind. Can
you describe that more fully? |

MR. WUNDERLE: If I recall correctly, under 1228,
the proposal says that pharmaecies be required to post

prescription prices in stores.
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ASSEMBLYMAN RYS: No, we are talking about signs -
minimum size.

MR. WUNDERLE: There is no stipulation in the proposal
in terms of what the size of the signs should be or what
the source of the signs should be. Our concern is that
the Pharmacy Board may decide that an 8 1/2 by 11 sign
with pica type is more than adequate. We think that
would totally defeat the purpose of 1228. Therefore, we
would suggest that 1228 be amended to state that the sign
can be no smaller than whatever size you would propose,
and no restriction be put on its maximum size. I believe
the one that we use in New Jersey is 15 square feet.

ASSEMBLYMAN BAER: I wanted to ask a little further
amplification on this point that you have referred to so
far as the variety of selection.

I wasn't following the exact point on the sheet as
you were reading it, so I haven't examined your precise
wording. How did you describe it again?

MR. WUNDERLE: I said that our selection, the
selection of prescription drugs that we offer, in any
given market area is equal to if not greater than the
selection in competitive stores of equal volume.

ASSEMBLYMAN BAER: What do you mean by competitive
stores of equal volume?

MR. WUNDERLE: For example, if we have a store in
Newark and there is another pharmacy across the street,

I can tell you with very high assurance that we will have
the same selection in our store that that pharmacy across
the street will have if he writes approximately the same
number of prescriptions per week that we do. The selection
that we have in that store may be far different than the
selection we would have in a Philadelphia store.

ASSEMBLYMAN BAER: Let me ask you this: You are

talking about stores of equal volume. I am not sure
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whether that means that you are saying that other stores
that have high volume also have smaller amounts and that
your selection is no smaller than that of other high-
volume stores or whether you are saying that your selection
is no smaller than that of stores that have lower volume
too and you are setting this high volume store as a
maximum; and you are sugdgesting that stores up to that
volume,whether it is less or up to that size, have no less
selection than you.

MR. WUNDERLE: Let me greatly simplify the state-
ment. I am not playing on words in terms of one of
our pharmacies versus another chain pharmacy that does a
tremendous number of prescriptions. What I am saying is
that we offer as great a selection as any other pharmacy
in a direct competitive basis, whether that pharmacy be
a chain pharmacy or an independent pharmacy.

ASSEMBLYMAN BAER: I see. How would one measure the
selection that a given store would offer? What objective
measures are there to determine this?

MR. WUNDERLE: One of the easiest ways would be to count
the number of items. What is our indication? Did we run
a survey? No, we didn't. Our indication of this is that
we know, for example, in different towns physicians will
have a tendency to prescribe one drug in favor of another.
There is a certain mix that physicians in one town may
favor over a mix in another town.

We know, for example, that when a prescription comes
to us, if we don't have that product in stock in the store,
we go through exactly the same process that an independent
pharmacy does. We tell the bearer of the prescription
that we do not have it in stock, if we do not have it in
stock, and we will get the product for her and it may
take x number of days to get it. If she says, "Forget it:
no, I don't want it," then we don't get it. If she says,

"Please get it," then we will proceed to get it. If we
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have a second request for that same product and the woman
still says, "No, I don't want it because it is going to

take two days to get it," we go out and stock that product
because if we have had two requests in a row, we can
assume that there will be a third.

The other thing we know is that our pharmacists --
We employ more than a hundred pharmacists. They went to
pharmacy school. They grew up in the same neighborhoods
as many of the pharmacists that work in independent
stores. They talk to each other. Then know what the
relative selections are. We know from the products
that are asked for in our stores, the products that we
don't have and have to order that are beyond our current
stocking in a given situation, and we also know by talk-
ing to pharmacists who work for independent neighborhood
pharmacies.

ASSEMBLYMAN BAER: You are familiar with the
arguments so far as the contrast in services ---

MR. WUNDERLE: Certainly.

ASSEMBLYMAN BAER: (Continuing) --- and the concern
that has been expressed as to whether stores providing
these services would be less able to do that, whether
these services would dwindle in competition.

You indicated that your lower prices were partly
due to not as full services. What are the services that
you do not provide that have the largest impact in terms
of your savings?

MR. WUNDERLE: Let me put that in perspective. Our
lower prices are due to perhaps our buying power, number
one; number two, our economies of operation ---

ASSEMBLYMAN BAER: That is not what I am asking.

MR. WUNDERLE: I know that, but I am putting this
back in perspective. I am not saying that our primary
cost advantage is because of lack of services.

ASSEMBLYMAN BAER: I realize there are other things
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that enable you to do this.
MR. WUNDERLE: Well, those are the main ones.

I think the most obvious one is delivery. We don't
deliver. We don't pick up prescriptions; we don't deliver
prescriptions.

ASSEMBLYMAN BAER: If, in the balance, legislation
were to permit advertising, but require you to provide
some of these services - let's say delivery and let's
say a guaranteed breadth of selection - would you favor
such legislation? I know it is hard to say precisely
without seeing it. But what would be your feeling about
such legislation?

MR. WUNDERLE: It is hard to say precisely since
I don't know what the nature of the proposal would be. I
would say any competitive constraint that is put on across
the industry we could live with as well as other competitors,
because what in effect it is is a tax on the cost of oper-
ation where someone says that a service is for the "public
good," therefore, you must perform this, and it is going
to cost you more. It affects our competitors the same
as it affects us.

ASSEMBLYMAN BAER: You are dealing with half of my
question, which is: How would you feel if you had to provide
some of these additional services? But what I am asking
you is, if legislation were to also permit advertising
and require you to provide these services, would you be
inclined to favor that legislation in the balance of the
two?

MR. WUNDERLE: I doubt it. The reason that I
doubt it is that we don't offer those services right now
because we feel there is a very significant part of the
public, a very significant segment of consumers, who
don't want those services nor do they want to pay the over-

head for carrying those services.
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ASSEMBLYMAN BAER: Well, for instance, delivery could
be an additional charge. It doesn't necessarily have to
be carried at the expense of those who don't wish delivery.

MR. WUNDERLE: That makes an assumption of the volume
of deliveries that a particular store makes. In other
words, you find out at the end of the year if the number
of deliveries you made covers the cost of renting your
car and the salary of the man to drive your delivery car.
So,in coming up with your rate structure, you are going to
have to prorate that on the first prescription you fill.

ASSEMBLYMAN BAER: I understand. I have no more
questions.

ASSEMBLYPERSON CURRAN: Mr. Wunderle, what about
the service involved in calling doctors and discussing
prescriptions?

MR. WUNDERLE: Certainly we do that.

ASSEMBLYPERSON CURRAN: You do it, but do you do it
with any frequency or any regularity? Is there any established
standard on it?

MR. WUNDERLE: One thing has to be cleared up. You
talk about professionalism of pharmacists. I think our
pharmacists are equally as professional as any other
pharmacists and they have good reason to be far more
professional, if’there is such a term as being far more
professional. The Pharmacy Board would not like to hear
that. The reason is that their Jjob is only to dispense
prescriptions. They are not the advertising managers of
the store. They don't order Kleenex, tobacoo, radios, and
kodak film. They don't stock. They don't manage labor.
They don't handle the sanitation. Their job is solely
and simply to dispense prescriptions and fill prescriptions
and check their accuracy. So we perform the same professional
service and call doctors with the same regularity as any
independent pharmacist does.

ASSEMBLYPERSON CURRAN: That is interesting: the

whole question of professionalism is interesting. I can
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appreciate certainly your expertise here today. You, though,
are not a pharmacist.

MR. WUNDERLE: No.

ASSEMBLYPERSON CURRAN: Who is in charge of pharmacists
for Pathmark?

MR. WUNDERLE: The Vice President of our Drug Division
is a pharmacist. The gentleman in charge of pharmacy
operations is a pharmacist. Our Field Supervisors are all
pharmacists. So from the top all the way down to the
man who fills the prescription, each man has a pharmacy
degree.

ASSEMBLYPERSON CURRAN: Are any of those men here
today? ‘

MR. WUNDERLE: No, they are not.

ASSEMBLYPERSON CURRAN: I am just interested in why
Pathmark would make the obvious distinction of sending
someone in public affairs rather than a pharmacist.

MR. WUNDERLE: It is their job to supervise pharmacists
and my Jjob to come to meetings.

ASSEMBLYPERSON CURRAN: I can appreciate that.

MR. WUNDERLE: The Field Supervisor was here with
me yesterday.

ASSEMBLYPERSON CURRAN: Okay. That's a valid
reason.

MR. WUNDERLE: And he will be returning here at
two o'clock looking for me and I hope someone will tell
him that I have already been on and left. He had to go
to some stores this morning and he will be back this
afternoon, seriously.

ASSEMBLYPERSON CURRAN: Do you know officially or
unofficially whether Pathmark has any quota system?

MR. WUNDERLE: Quota system?

ASSEMBLYPERSON CURRAN: I am trying to get all the
facts we keep hearing in the halls out on the table and
down on the record. Do you know officially or unofficially
whether Pathmark has any quota system for their pharmacists?
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ASSEMBLYMAN BAER: Quota on what?

ASSEMBLYPERSON CURRAN: Prescriptions - per day or
per hour.

MR. WUNDERLE: Categorically, no. It is a ludicrous
concept that you have a quota system since we don't go
out and stimulate the demand for prescriptions. If we
could go out and make people sick and make sure that those
sick people bring their prescriptions to the store, then
it is reasonable to have a quota system. Since we don't
generate the demand for prescriptions, we can't expect
a quota in terms of filling them for any given time.

ASSEMBLYPERSON CURRAN: I can appreciate the fact
that you certainly are not using part of your advertising
budget for some sort of germ warfare to make people in
the area sick. But let us give some credence to the
fact that you wouldn't build a store unless you thought
there would be people in that area who were hungry. I
know you don't make them hungry either. But you'assume
there are hungry people and they are going to want x
amount of food. I would assume that you would look at
your records, being an economist, and decide where it
would be feasible to put a pharmacy and where it wouldn't.
I would assume there would be areas where you might decide
not to do this.

Given that idea, if you somehow in regard to these
statistics estimated - and I realize it is only an
estimate - that perhaps you would have a possible market
of, say, 500 prescriptions a day, just because of the
number of people who go in and out of that store, I would
think then you would have to translate this into man
hours in regard to how many prescriptions a man could
adequately fill in that time. I was wondering in that
regard if there is any quota.

MR. WUNDERLE: No. As any gentleman here can

tell you, when you open up a store, you put in your
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initial staffing of people and you then adjust your staff-
ing. If there is too much work for your initial staffing,
you bring in more people. If there is too little work
for your initial staffing, you lay people off.

ASSEMBLYPERSON CURRAN: To get around the issue the
other way, would you know about how many prescriptions an
hour the average pharmacist in your averadge pharmacy would
fille

MR. WUNDERLE: No.

ASSEMBLYPERSON CURRAN: Do you think there are
any statistics on that?

MR. WUNDERLE: Are there statistics?

ASSEMBLYPERSON CURRAN: What I am saying is: I can
appreciate you may not have the figure at hand. But are
there statistics in your marketing operations ---

MR. WUNDERLE: I would assume there are those
statistics. I would assume we have them.

ASSEMBLYPERSON CURRAN: If you do, we would appreciate,
I think, copies of anything like that that you might have
because this is one area, about which we hear an enormous
amount of complaints.

MR. WUNDERLE: May I ask: What is the nature of
the complaint?

ASSEMBLYPERSON CURRAN: The nature of the complaint
would be that a man is, let's say, required to fill 15
prescriptions an hour or 20 prescriptions an hour as
opposed to a community pharmacy where he may perhaps,
basically because of the delivery of services, be able
better to adjust his time.

MR. WUNDERLE: I would like to very seriously
challenge the entire i d ea that he is required to
fill x number per hour. Once again, we don't stimulate
the demand for the prescriptions.

ASSEMBLYPERSON CURRAN: I can understand that.

MR. WUNDERLE: So, therefore, how can we require

him to do that? We have to have a pharmacist on duty when
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the pharmacy is open. We can't control the number of
prescriptions that come in.

ASSEMBLYPERSON CURRAN: I am sure that is true.

MR. WUNDERLE: As I say, if the data is available,
which I would assume that it is, I will supply it to the
Committee; it will be no problem at all. I would like
to further add that this man does nothing, literally noth-
ing, aside from filling prescriptions.

ASSEMBLYPERSON CURRAN: I am sure that is true.

MR. WUNDERLE: If the comparison was between one
of our pharmacists who fills x number of prescriptions
and the independent pharmacist who does x number, our
man doesn't do the things that that independent pharmacist
does either, such as, check on his labor, check on his
sanitation, etc.

ASSEMBLYPERSON CURRAN: That is why we are trying
to get something for a basis of comparison.

MR. WUNDERLE: I would just like to make that clear.

ASSEMBLYPERSON CURRAN: I can appreciate that, but
we are just trying to get something for a basis of
comparison and I think that would help all of us.

ASSEMBLYMAN BAER: I don't want to overly focus on
this thing that Mrs. Curran has been talking about. I
guess, as I see it, the question would be: What are the
pressures on a person who is working as a full-time pharmacist
in a supermarket operation, let's say, with more than
enough work to do? What are the pressures in terms of
productivity to begin with? Secondly, are, in fact,
the pressures of productivity in this type of operation
any greater than the pressures of productivity that
presumably also are present in other types of operations?
I am interested in your view on that.

MR. WUNDERLE: I personally would argue the
pressures on productivity ---

ASSEMBLYMAN BAER: There is no profit-making
operation in which there aren't some pressures of productivity.
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MR. WUNDERLE: That is a very good point and one I
would like to reflect on. I would say that there are
far fewer pressures on productivity from the standpoint of
the individual pharmacist in our store than in an independ-
ent store. The pharmacist in our store is a salaried
worker. He does not have to worry about the financial
health of Pathmark or that pharmacy department to maintain
his job or his salary. He is there to dispense prescriptions
and he also is represented by a union. So it is not the
sort of thing where a big corporation is telling this
man to go out and drum up prescriptions or whatever. The
man is there as a service, represented by a union. His
pressures are to perform his job with the professionalism
which he is hired for, and he receives a salary for that.

ASSEMBLYMAN BAER: By the way, what union repre-
sents the pharmacists?

MR. WUNDERLE: I can get you the name of that.
I don't know that.

ASSEMBLYMAN BAER: I would suggest, Mrs. Curran,
if you were to communicate with the union, you would get
a response that you could feel would be a pretty arm's
length response on this matter.

ASSEMBLYPERSON CURRAN: That is a good point. I
would like to ask --- and I apologize.

ASSEMBLYMAN BAER: Don't apologize.

ASSEMBLYPERSON CURRAN: I had to go out to accept a
call. I know you were talking about inventory when I
came back in the room. I don't want to belabor the question
if you feel it has already been adequately covered in
the testimony.

ASSEMBLYMAN BAER: We went into it.

ASSEMBLYPERSON CURRAN: Completely?

ASSEMBLYMAN BAER: I don't know how completely, but
we went into it.

ASSEMBLYMAN RYS: I have one question: Isn't it
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a fact that the percentage of discounts that you reccive
from major drug companies generates prescription business
in your stores? It is a pretty rough question, isn't it?

MR. WUNDERLE: No. I think it is a back-door
question.

ASSEMBLYMAN RYS: No, it isn't.

MR. WUNDERLE: The prices that we offer generate
more prescriptions. One of the very significant reasons
why we have the prices that we offer is because of the
guantities that we buy in. But to say that
the discounts that we get from manufacturers for quantity
purchases generates more people coming into our store,
there could be the implication there that we are saving
a little out of that ourselves too.

ASSEMBLYMAN RYS: I have no doubt of that. But
I assume a good business organization when they are
receiving discounts will lower their prices.

MR. WUNDERLE: Yes, sir. Based on that assumption,
yes, sir.

ASSEMBLYMAN RYS: I had one other question. I
was going to bring in the situation of the whole story,
but I will skip that.

MR. WUNDERLE: The loss leading?

ASSEMBLYMAN RYS: Yes, but I will skip that.

MR. WUNDERLE: I would be happy to address it.

ASSEMBLYMAN RYS: No. I think you answered the
question I had.

ASSEMBLYMAN BAER: I want to thank you for coming here
and testifying today and also for waiting through yesterday.
Your testimony gives us additional perspective on this
whole matter.

The next witness will be Mr. Kritz.

NORMAN KRIT Z: My name is Norman Kritz,
President of the Camden-Gloucester County Pharmaceutical
Society. For three years,I was the pharmaceutical

consultant to the Camden County Methadone Clinic. I now
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teach a course in respect for drugs in the Cherry Hill
School system and at St. Joseph's High School in Camden.
It is officially accepted by the Camden Diocese. It is
recommended by the New Jersey Department of Education. It
has also been accepted as a model program by HEW, Health,
Education and Welfare, at the federal level.

I have been invited by the federal government toa conference
to help develop a national policy for primary drug abuse
protection, which I will attend next week at New Haven,
Connecticut.

I would now like to make a statement taken from
one of the many articles in my presentation, all of
which I hope will be entered in the official records.

The article is a reprint from the New England Journal of
Medicine in reference to advertising.

Television, a most powerful communication medium,
should be used as an integral part of a plan designed
to deliver better health care. You might say I represent
all consumers from birth to death. I represent the future
of the health of this state and nation.

Because of my deep concern and due to the fact
that I teach a course in respect for drugs in three
high schools in Camden Cdunty, the Attorney General,

Mr. William Hyland, has asked me to comment on Assembly
Bill A 1228. The comments may cover other bills on

price posting and advertising of prescriptions. I cannot
separate my statements.

First of all, I want to say that I am unequivocally
in favor of lowering the prices of all pharmaceuticals.

In this inflationary world in which we must exist, there

is no question that the consumer is bearing an over-loading
burden. However, many questions appear in my mind as

to effect and cause. Just what effect would there be

and what caused it? We live in a drug-oriented society.
Will the A's beat the B's? Will Sominex produce that
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much-needed sleep? Is Compox the panacea for all tension-
ridden persons? Try it; you'll like it. These are
the ploys of Madison Avenue. They have made drugs household
words. You talk about drugs like you talk about potatoes,
hamburgers, charcoal brickets. Send your son down to
the store to pick up some Coca Cola and while you are
there, get some Contact. Yes, get Contact for your cold,
but what about your high blood pressure, your glaucoma,
your heart disease? You cured your cold, but the rest
of you ended up in the hospital. Sominex, Compoz - how
did they affect your glaucoma? Did you hallucinate
from them? Alka-Seltzer - did the aspirin in it perforate
your gut? Did it neutralize your gout medicine? Did it
make your blood thinner because of the Coumadin you
were taking and cause you to hemorrhage?

These products I mentioned are the "simple" every-day
"harmless" home remedies. But what about the legend
drugs? Yes, what about the rest of the dangerous drugs
that require prescriptions? It is ironic. Today we have
ten million alcoholics in the country. How many developed
before the ban on advertising? Today we have fifty, maybe
one hundred million smokers, who knows. But all of a sudden
there is no more advertising allowed. How many times in
our lives must we see that lock put on the empty barn?
How long will it take before our children equate com-
modities with advertised drugs? How long will it take
before our children lose all respect for prescriptions when
they see ads: "Darvon Comp 65 ($3.99 for 50); Valium
5 mg. ($7.19 for 100): and our special of the week, 100
Quaalude, 300 mg., for only $7.95 -- this week only.
Save now for next week it goes back up to $9.50."

Just how dangerous can these drugs be if they are
so freely advertised and promoted? Must we add to a
world of smoking, drinking and pill-popping? Where is

our love of mankind? Does everything covering health and
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life, itself, have a price?

New Jersey is the only state in this country with
mandatory patient profile record-keeping. Last month,
at 12 Midnight on a Tuesday night, I was attending a
seminar on arteriosclerosis. This mandatory education
is a requirement in this State to maintain my license.

So I learned you cannot mix Atromid S with Coumadin.

But what about you, Mr. Bear? Suppose you bought your
Atromid S two blocks away from me and saval a dollar, but
you get your Coumadin from me, and you saved another
dollar. You are lucky. You saved two dollars and you
didn't even have to drive five or ten miles. So you saved
on gas too. But you were too embarrassed to tell me about
the Atromid S you take. So on your epitaph it will read:
"Byron M. Baer - he saved two dollars and bled to death."

How can I be sure when I dispense a prescription if
my patients are running from one price to another? As
members of the Assembly, your job is to protect and repre-
sent the people of the State of New Jersey. My job is to
deliver the best pharmaceutical care I can. You have
to let me protect my patients. You cannot take that
away from them.

In direct rebuttal to Mrs. Annich, when she spoke
about patient profile-keeping, I would like to add for
the record a researched article by Philadelphia Magazine,
August, 1974, entitled, "Bitter Pill:"

(Reading) "Living in New Jersey is better for
your health. No one appreciates that more than Mike
Spiduro, a Cherry Hill bartender who suffered a heart
attack in 1972. Spiduro's cardiologist prescribed Coumadin,
a potent blood thinner. For bursitis pain, his internist
prescribed an aspirin compound. If Spiduro had lived in
Philadelphia, or anywhere other than the Garden State,
the interaction of the two drugs might have killed him.
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"Coumadin and aspirin can cause serious hemorrhage.
Cherry Hill pharmacist Norman J. Kritz kept this from
happening to Spiduro because he is required by New Jersey
law to keep up-to-date patient patient profile records on
the medical history of all prescription customers. When
Spiduro arrived to have the prescription for bursitis
filled, Kritz pulled out his profile record and knew
immediately that he was taking Coumadin.

"Last October, New Jersey became the first state
to require pharmacists to maintain profile records. In
an era when three medical problems usually mean a trio of
specialists, it requires time and expertise to spot
potentially dangerous combinations. Only your pharmacist
knows for sure. In Pennsylvania, the pharmacist knows,
'only on his own initiative,' according to Arnon Lear,
executive director of the Pennsylvania Pharmaceutical
Association. There is no Pennsylvania law requiring
pharmacies to maintain patient profiles, although increas-
ing numbers of them are doing so on their own.

"If Pennsylvania is to have a mandatory profile
system, the decision has to come from the Pennsylvania State
Board of Pharmacy, whose chairman is Dr. Sol Turnoff.

'The question,' says Turnoff, 'is whether the profiles do
what they are supposed to do.' Turnoff told us the question
has been under study for some two years, but he expressed

the feeling that maintaining patient profiles might take

too much of druggists' time. His concern seems very

touching, until you remember that Turnoff is supposed to

be looking after the welfare of the public, not the druggists.

"Turnoff may be a hard man to convince. His own
daughter was hospitalized not long ago when drug inter-
action caused her blood pressure to drop suddenly. Her
pharmacist had not been required to record the drugs nor

the circumstances."
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I might add that Miss Susan Davidoff, Supervisor of
the Camden County Methadone Clinic, has written a letter
in direct opposition to prescription price posting or
advertising since she feels that it would only lead to
more drug abuse. I would like to read that letter now:
(Reading)

"Dear Mr. Kritz:

"Working in the field of drug abuse for three years,
the last two being spent as the Clinic Supervisor of the
Camden County Drug Abuse Clinic, I consider it imperative
that I respond to the question of whether or not the
legislators should permit the advertising and pricing of
legend drugs.

"I do not represent the pharmaceutical companies, cut-
rate pharmacies, the advertising industry or 'script doctors'
but rather the expertise of professionals dealing with
the drug abuse problem in our society today. As such, I
am most emphatically against the advertising of barbiturates,
amphetamines, psychotropics and analgesics. The possible
ramifications of advertising these types of drugs is
increased drug activity.

"How can we hope to instill in people reverence and
respect for the power of these drugs, curative as well as
destructive, if we allow advertising to promote them as
if they were supermarket specials.

"Once only a small subculture of drug users were
familiar with these products; with advertising, this will
no longer be true.

"Will there be limits on the content of the
advertising? Or will they eventually follow the example
of patent medicines, encouraging self-diagnosis and self-
medication? Will doctors merély be the waiters and
waitresses standing by for orders from the public that
wants to take advantage of a special mind-altering drug

or drugs?
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"We have set limits on the advertising of cigarettes
and whiskey, legal nonprescription drugs, in the hopes
that it will discourage use. It is rather paradoxical
that we would consider opening a yet unopened Pandora's
box in the case of prescription drugs and their advertise-
ment.

"Sincerely yours, Susan Davidoff, MSW Clinic
Supervisor." ’

That is my statement. Thank you. (See page 20 X.)

ASSEMBLYMAN BAER: Are there any questions?

ASSEMBLYMAN RYS: I have one question pertaining
to the writer of the last letter, Susan Davidoff. Is
she with the State of New Jersey?

MR. KRITZ: Yes, she is.

(Discussion off the record.)

ASSEMBLYPERSON CURRAN: I think that was a very
good statement. I am glad that Mr. Kritz took the
time to come up and talk to us about this today because
I think this is another dimension to the whole question
of advertising which is certainly as valid as the other
questions, but perhaps in a way not as practical. So
it is not something we hear as frequently and I appreciate
it very much.

ASSEMBLYMAN BAER: I would like to ask a question.
In terms of the drug interactions that you review with
the patient'profile method, how many combinations of
drug interactions are there that can have fatal consequences?
Would you have a rough idea?

MR. KRITZ: How many?

ASSEMBLYMAN BAER: Yes.

MR. KRITZ: Let me take you through a patient
profile and you can see from my questioning what the
possible ramifications could be.

ASSEMBLYMAN BAER: I am trying to get ---

MR. KRITZ: A figure?
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ASSEMBLYMAN BAER: Yes.

MR. KRITZ: Aspirin could be fatal to any person
who is taking a blood thinner, any person who has an ulcer.

ASSEMBLYMAN BAER: You have already referred to that.
I am asking how many combinations are there that can have
fatal consequences?

MR. KRITZ: Thousands. Here is a booklet on drug
interactions as utilized by the Philadelphia College of
Pharmacy. You have my own interaction report which I
have given you. How often does it occur in the daily
practice of pharmacy in my pharmacy? I don't think there
is a day that goes by where we don't pick up a drug inter-
action or reaction - not a day.

ASSEMBLYMAN BAER: Of a fatal nature?

MR. KRITZ: That could be fatal, yes - mainly because
we feel that any prescription is guilty until proven innocent.
The mere fact that the physician wrote it does not give
me leave to fill it. I have to be assured in my own mind
that that patient can take it and I have to know what his
medical background is, his medical history, and what the
dosage is. So, before I fill it, I have to go through a
complete regimen with that patient. '

ASSEMBLYMAN BAER: How adequate is this book?

MR. KRITZ: That is one of many that we keep at our
pharmacy. It is considered by the Dean of Pharmacy at
the Philadelphia College of Pharmacy to be the book of
choice for drug interaction.

ASSEMBLYMAN BAER: So this would contain most of
the drugs to which you would look for that type of inter-
action, except for new products coming out.

MR. KRITZ: That is right. There is also a book
that was recently published by Eric Martin, called
"Hazards of Medication," a $29 job, a lot more money
than that one, which covers many more interactions. And

his opening statement in that book is that last year alone
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there were 1,500,000 entrances into hospitals as a direct
result of either drug reaction or interaction - 1,500,000.

ASSEMBLYMAN BAER: And some of them occur with
patients that are already in hospitals also.

MR. KRITZ: That is correct.

ASSEMBLYMAN BAER: This is, "Drug Interactions: Clinical
Significance of Drugs, Drug Interactions and Drug Effects, and '
Clinical Laboratory Results," Phillip D. Hanston, Assistant
Professor of Clinical Pharmacy, published by Lee and
Febiger, 1971, Philadelphia.

Could you give me some idea as to what the cost on
the average is to a pharmacist per prescription to main-
tain the patient profile system?

MR. KRITZ: I have never figured out the cost,
mainly because I have been keeping patient profiles since
1957, long before it became mandatory. It doesn't enter
into my costs.

ASSEMBLYMAN BAER: Where would you suggest I get
that information because obviously there is time and
effort expended, and I am interested.

MR. KRITZ: I imagine Mr. Geser could possibly provide
that figure. Cost factors have never played a major role
in my area. I spend 20 to 25 hours a week teachiﬂg in
drug abuse and my pharmacist does an awful lot of work for
me.

ASSEMBLYMAN BAER: Could you refer this to Mr. Geser
and see if he could give us that information?

MR. GESER: Before I do that, since you have called
on me, I would like to point out, if I can, that the drug
interaction that Norman mentioned, dealing with Aspirin
and Coumadin, is the kind of thing that the Pathmark
testimony glossed over because it is not the kind of
things required by the regulation. The regulation relates
to prescription drugs only. The fact that many pharmacists,

such as Norman Kritz, can pick up and prevent the interaction
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between a drug which requires a prescription sale and a
drug which does not require a prescription is over and
above the very minimum that the regulation requires and
it is the kind of thing that the Pathmark testimony just
completely glossed over and, frankly, ignored, by their
choice, I think.

The direct answer to your question is: We had one
of our people who operates three or four pharmacies look
into what it costs per prescription and it was his estimate
at that time - that was in 1973 or thereabouts when the
regulations went into effect - that it costs less than
ten cents per prescription to do it properly.

ASSEMBLYMAN BAER: I see.

MR. KRITZ: Excuse me, Mr. Baer. I might like to
add something Mr. Geser left out. I think the fact I
can pick that up whereas a Pathmark pharmacist couldn't
is because I have direct contact with the patient.

A pharmacist in my pharmaéy must deal with that
patient when he presents that prescription. It is not
just handed out, collected for, and good-bye. He is told
how to use it, when to use it, what possible ramifications
could occur if he takes it with food or without food.
Should he take it in the sun out of the sun - with milk,
without milk? All these things must be entered into
and explained to the patient before that prescription is
delivered; otherwise, we will not deliver a prescription.

ASSEMBLYMAN BAER: What occurs to me,and the reason
for some of these questions, is that obviously many
persons that buy prescription drugs and non-prescription
drugs today, do not all buy them from the same location.
To the extent to which people do, this system has value.
To the extent to which they do not, it works to a lesser
degree. If it does have value, it seems to me, one of

the questions to address is: How can it work more efficiently?
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I don't think the way to make it work more efficiently
is to try to force people to be confined to a single
pharmacy. I think we also have to explore other pos-
sibilities, such as, labelling where one drug creates
a problem, particularly with a whole spectrum of other
drugs. Maybe that is the one that should be labelled.
I don't know whether this is practical, but it is
certainly something I would like to see explored. I
think we also have to consider the possibility as to

whether there is any way, with the use of sophisticated

data-processing resources that are available today, we can
correlate information coming from different pharmacies.

I think if this patient profile system is a val-
uable one and an important one for protecting health,
that these are questions that can have a far more fundamental
effect in terms of protecting people's health thén the
question of advertising, itself. If this is true, there
should be concern about the percentage of patients who
don't always buy drugs at the same store.

Without getting into the other questions on advertis-
ing, for the moment, which also are very profound questions,
I think, since you have focussed on this patient profile
question and its importance, it is very hard to look at
it without looking at these aspects I mentioned, in view
of the fact you point out that it sometimes is a life and
death matter. Even if that is rare and even if most of
the interactions are more a matter of discomfort or temporary
distress of some degree, I am very interested to know what
thought has been given to exploring these other means that
I have mentioned and perhaps others that I have never even

thought of as a means of making this more effective.
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MR. KRITZ: 1In the area of drug abuse, which
is mainly where I work, this past Wednesday I met with
members of the Medical Society and Osteopathic Society,
Methadone Clinic and the Attorney General's Office,
in reference to feeding information into one central
area of all patients and physicians who are writing
controlled-type medication.

If you remember in Miss Davidoff's letter, she
mentioned the word "script" doctor. Do you know what
script doctor refers to?

ASSEMBLYMAN BAER: May I interrupt you for
a moment.

(Discussion off the Record)

MR. KRITZ: There will be a central area where all
this information will be fed. This is designed to stop
the script doctor, the guy who is writing prescriptions
for the user-abuser - I say user and abuser because there
are many adults who are not considered drug abusers
who go to a doctor, tell him what they want, pay the
fee, and, without an examination, come out with that
prescription. The narcotic addict is such a person
also. This is designed to correlate all that material
and feed this material back to an enforcement agency.

So in just the drug abuse area, yes, we are attempt-
ing to do that.

As for the patient profile, Mr. Paul Braverman will
speak this afternoon in depth on that, so I have just
been informed. As I said, my main area of expertise is
in drug abuse.

MR. GESER: He will speak on profile records in
an electronic data-process system that is being developed
for the Newark Medicaid Waver Program.

ASSEMBLYMAN BAER: We will get into that this

afternoon. I have no further questions.
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MR. KRITZ: Thank you very much.
ASSEMBLYMAN BAER: I want to thank you very much
for your testimony. It has been very helpful.

We will recess now and return in an hour.

(Recess for Lunch)

66



AFTERNOON SESSION
ASSEMBLYMAN BAER: The afternoon session of

the Commerce, Industry and Professions Committee public
hearing will come to order. We have five witnesses
scheduled to speak this afternoon, Mr. Braverman, Mr.
Miskiv, Mr. Nawrocki, Mr. Brockman, and Mr. Feldman.

If anyone else wishes to testify before the committee,
please give your name to our committee aide. The first

witness will be Mr. Braverman.

PAUL BRAVERMAN: Thank you, Mr. Chairman.

I am a practicing community pharmacist in the City of
Newark. I am the President-elect of the Essex County
Pharmaceutical Society and Secretary-Treasurer of the
Newark Metropolitan Pharmacy Foundation. In the latter
capacity, I have been at work over the past two and a
half years with the State of New Jersey, the federal
government, and the City of Newark in trying to

implement a program of delivery of health care services
in the City of Newark. It formerly was known as the
Newark Medicaid Waiver Plan and the Newark Comprehensive
Health Services Plan. It now, I believe, is officially
known as the New Jersey Health Services Plan, Incorporated,
a nonprofit corporation which is about to enter into a
contract with the Department of Institutions and Agencies
to provide health care services to the medically

indigent in Newark and, potentially, to form an HMO to
service 350,000 out of Newark's 385,000 people.

In the two and a half years that I have attended
meetings of this organization and have met with
representatives of the federal, state, and local
governments, the federal government, through representatives
of the Health, Education and Welfare Committee, has insisted
on one thing: that the pharmacists of Newark who would be
providing the service for this health care delivery

program provide complete pharmaceutical services and that



a contract be entered into so that there would be a
manner of enforcing this provision of services. One
of the prime aspects of delivery of pharmaceutical
services insisted upon by them is that cach of us
maintain, in some form, drug profile records of each
patient connected with our particular pharmacy.

At the time we discussed with them that many
of the stores have a manual system whereby, when a
prescription comes into the store, through handwriting,
we enter the prescription onto a drug profile card
similar to this one. (Displays card.) This one has
a carbon copy. I give the patient a receipt, and I
have the carbon copy.

In order to more fully provide a program that would
best serve the needs of the people of the City of Newark,
and to try to obtain better cost benefits, we have been
examining the possibility of computerizing the entire
system for the City of Newark. There are, of course,
both legal and medical problems attendant with the use
of computers. We have contacted, in Hackensack, Bergen
County, an organization known as Electronic Accounting
Systems Incorporated which is prepared at this time to
endeavor to provide such a system for the plan. But,
at this moment, we use a manual system.

You gentlemen are now looking at an
anonymous patient's card. On the left-hand side of the
card there is the word "Idiosyncrasies." You will find
under that that it was reported that both patients, the
husband and wife, have colitis. You will find that in
February of 1974, Dr. Kline, who is an internist,
was treating this patient with a product called
Azulfidine, and we were providing a product called
Cortenema for the wife. If you will look at the bottom
of the card, you will find that there was a prescription

from a Dr. Merritt calling for Thymol to be dissolved in



a liquid. On that day., the wife not only brought me
that prescription, but also one for a drug called
Synthroid. I did not fill that prescription for her,
because, on checking that drug, I found that the drug
can cause diarrhea. In a patient who has colitis,
diarrhea is the worst thing that can happen. I
immediately called the dermatologist, Dr. Merritt,
who called me back at 5 o'clock in the afternoon. I
informed the doctor of my findings, and he agreed that
this drug should not have been prescribed. I called
the patient and explained that she would not be able
to receive that tablet. She asked, "Why?" and I
explained why. She told me that earlier in the summer
she had had another prescription for the same drug,
and, since she thought it was a simple, inexpensive
little thing, she took it to the Pathmark store that
lies between her home and the doctor's office. The
doctor's office is in Livingston, and she lives in
the Ivy Hills section of Newark. In between, in
South Orange, there is a Pathmark supermarket that
has a pharmacy department. She had the prescription
filled there, she took it, and the pharmacist did not
ask her anything, according to this woman.

In addition, I have a record here of one of
the problems that I have encountered, and I think this
is what I fear most. You can see that I have marked
this record in red. That means, "Watch out." The patients
readily mix  doctors and medication. They
reported that they had no allergies, and then I received
a prescription for an allergy. This came about because
this woman, who is from India, went to an obstetrician-
gynocologist with a rash that appeared on her upper
left arm and then went to an endocrinologist in
Livingston for a prescription because she was infertile,

and she wanted to have a baby. She came in with a



prescription for a cortisone drug and a prescription
for fertility. I refused to fill both prescriptions
and contacted both doctors. The endocrinologist
immediately told me, "Do not fill that prescription
until the other medication has been used and another
week has elapsed." When I questioned the husband,
he said to me, "We notified both doctors, and both
doctors were aware of it." When I spoke to the
endocrinologist, he informed me that they were not
aware of the situation.

I have here another profile card for a man
who had a heart attack. Starting in July of 1974 and
continuing to May 21, 1975, we were giving this man
medication for his hypertension and heart attack. His
wife came into the store and asked us for a bottle of
Neo-Synephrine 1% solution drops, because he had a
stuffed nose. We did not give it to her but immediately
called their physician who is located in the Ivy Hills
section and notified him of her request. The physician
said, "Do not give that patient the 1% Neo-Synephrine.
Give her a bottle o f 1%% Neo-Synephrine." If you
look at a bottle o f 1%% Neo-Synephrine, you will find
that it is marked for children.

I would like to tell you a true story. I think you
will all remember that last September there was the
Muhammad Ali-George Foreman fight in Zaire. 1In
Maplewood there is a young man, a sound technician, who
was going to be sent to Zaire to cover the fight. 1In
the beginning of September, I was called by Dr. W who
asked me, "What is the name of the drug used in malaria?
It's on the tip of my tongue, but I just cannot think of
it." I asked, "Is Aralen the one you're thinking of?"
"That's it," he said, "Mr. X is going to Zaire for the
Ali-Foreman fight. Give him enough medication. Thank
you." With that, he hung up.



I checked a number of books, Facts and Comparisons,
U. S. Dispensatory, the package insert that comes with
the preparation, and a number of other sources but could
not find the necessary information. Who was I to call
to get that information? Who in the Essex County area
possessed it? I decided to try the College of Medicine
and Dentistry. When the operator asked to whom I wished
to speak, I did not know who would have the information,
so I asked to speak to the Dean. Dr. Wilson, the
Assistant Dean, answered the phone call, and I told
him about my problem. He replied that, unfortunately,
he was not a parasitologist, nor was anyone at the
College of Medicine. He offered two alternatives:
The School of Public Health Service at Columbia
University had received grants for public health work
in tropical Africa, and at Cornell Medical School was
one of America's leading parasitologists. After
thanking Dr. Wilson, I called Cornell Medical School
to speak to the doctor. He was out of the city. I |
asked for his associate and was informed that he had
left the hospital but could be reached at his priVate
office. I called and spoke to him and told him my
story. Very graciously I was told the latest information
on the use of this drug for malaria and was able to give
to the patient the prescription. After two intermittant
hours of making phone calls and explaining the situation,
I was in the position of being able to properly fill the
prescription. I priced the prescription at the cost
of the medication plus my professional fee plus $1 for
phone calls I had made. My question is this: What
should I really have charged? If this had been a
third party prescription through one of the insurance
carriers or through the Department of Institutions and
Agencies, Medicaid, who would have paid for my professional
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I have some other examples here, and each one
indicates a similar situation that has occurred. I
wish I could have been here this morning, but I spent
two hours this morning on this alone in my community
pharmacy. I would, therefore, like to earnestly
recommend that, before we go into some of the things
that have been proposed, we carefully weigh all of the
things that might logically follow when people get
prescriptions from a number of sources and no one has
any idea of what they are taking or what the inter-
action might be.

ASSEMBLYMAN BAER: The example that you gave
interests me, because it certainly shows a very
commendable and conscientious effort. I am not sure
if you are suggesting that all low-volume
pharmacies woﬁld produce such an effort, that this type
of effort comes from some local pharmacies but not all,
that there is, in fact, a major difference between
types of pharmacy operations as you see it, that all
pharmacies should be required to make this type of
effort., that standards regulating this should be
enforced, or that pharmacies that don't do this should
be put out of business. Could vyou explain a little
more fully what your thinking is in regard to this example
and why it is relevant to us today?

MR. BRAVERMAN: My thinking is that, number one,
a pharmacist is a professional and that, as a
professional, it is his obligation to perform in the
best possible manner for the benefit of those whom he
serves. Unfortunately, I cannot speak for all
pharmacists. By the same token, I doubt if there is
a lawyer who could speak for all lawyers or a doctor
who could speak for all doctors. To quote that old
cliche, "There are bad apples in every barrel." However,

where there is a situation where the pharmacist has no




contact with the public---

Let me go to something else for a moment. In our
store, we have had students and interns at work, and our
arrangement has been very amicable. They have gone to
work, and they have come back to visit. Next week I am
going to participate in the Rutgers conference, and one
of my former interns is coming in. She was a student
and intern at the store, and she is going to relieve me. One
of my former interns works in a high-volume operation. We have
asked him, "How does it work? What chance do you have
to meet the public? Can you perform all the things
that we taught you and insisted upon when you worked for
us?" He said, "No." He is under such tremendous pressure
to turn out, he does not get to meet the public. There is
a clerk who receives the prescription from the patient,
and, if the clerk has enough knowledge, she will ask the
patient if there are any allergies and if there are any
idiosyncrasies in the family. Then she will hand the
prescription to the pharmacist, and he will tell her
how long it will take. He told us of one incident where,
at about 9:00 in the evening, a woman handed him an
antibotic prescription for a child---

ASSEMBLYMAN BAER: Excuse me, sir. You are giving
me more examples, and I was really trying to get to the
thrust of what you were trying to say. When you give
these examples of contrasting treatment, I don't know
if you are trying to suggest that certain types of
operations should be put out of business. If they are
not operating properly, it would seem to me that it is
not a question of advertising. I don't see how advertising
would be the key to that. If they are not operating
properly, perhaps we have to address the question of
standards so that a certain level of performance is
required, and the extra effort will be given when

circumstances warrant it. Perhaps there need to be



standards to define that type of thing. But I don't
see how that relates directly to the subject matter
of the bills.

MR. BRAVERMAN: I agree with what you are saying
in regard to the level of standards being raised. Ad-
vertising is not going to raise the level of care of the
health and welfare of the citizens of New Jersey when
the professional knowledge is completely lost to the
patient. I would hope that, as a profession, we could
do it by ourselves through our own efforts. But, if it
cannot be done, then I am forced to agree that it may
be necessary for regulations to be introduced that will
enforce it.

ASSEMBLYMAN BAER: Enforce higher standards?

MR. BRAVERMAN: Yes.

ASSEMBLYMAN BAER: In terms of higher standards,
could you supply us with material that would suggest
the content of such standards? I realize that your
testimony today has been primarily to portray contrasting
situations insofar as treatment is concerned. To go
into a detailed discussion on the specifics of the
standards themselves might take up a great deal of time.
I am sure that you also realize that it is not an easy
task to develop standards that will help solve the
problems. If you can provide us with that information,
it would be most welcome.

MR. BRAVERMAN: I have made a notation to contact
our attorney, and we will submit to you the same material
that we submitted to the New Jersey Health Services Plan
for the Medicaid Waiver Project that is to be introduced
into Newark.

ASSEMBLYMAN BAER: Let me ask you a couple of
questions in another area, because I am fascinated by
your explorations into a centralized system relating to

patient profiles. I think you heard my comments about



that carlier.

MR. BRAVERMAN: Unfortunately, I did not; I was
at work this morning.

ASSEMBLYMAN BAER: It seems to me that, if the
system does have value - and there have been some very
forceful statements and examples given as to its value -
it is important that it be expanded to cover
most of the medication that patients purchase. Since
patients, or clients, purchase from many different
sources, the effectiveness of the system is limited.
That effectiveness can only be diminished or improved
to a marginal degree based on the impact of having
advertising or not having advertising and the effect
of that on the dispersal of buying patterns. With a
centralized system, such as you have been exploring,
the system would, of course, be many times more
effective than at present. My first gquestion concerns
the economics of it and whether your work up td this
point has indicated that such a centralized system can
be handled economically or anywhere near the cost of
the present system.

MR. BRAVERMAN: At the present moment, with the
present technology that exists, it cannot be done.
However, Scientific American magazine of this month
has a picture of a microcomputer on the cover. It's
2 x 2% inches.

ASSEMBLYMAN BAER: I subscribe to it.

MR. BRAVERMAN: Then you saw the cover. I don't
know whether or not you read the article.

ASSEMBLYMAN BAER: I read it.

MR. BRAVERMAN: I agree with the man. We don't
know what is going to come out of it, and the odds are
that it is about five years hence. At present, as
he said in the article, the Bell System is using it
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Citicard program. But, up to this time, we have
been examining this whole thing only in relation to
a closed system, the Newark Medicaid Waiver Project.
The other program that does exist was on Dan Rather's
CBS program covering the drug interaction story. He
went out to San Joaquin, Stockton, California, and
he spoke to Dr. Talley, who is the head of the program,
the San Joaquin Foﬁndation for Medical Care. Their
system is strictly after the fact. If you saw that
program, you saw that they had a peer review committee
at work, but they were examining the situation after
it had taken place. We are trying, in conjunction
with this organization in Hackensack, to devise a
system that might be viable at this point. The difficulty
is ingetting the money. We think we are going to have
to go to the federal government to come up with a
$2 million or $3 million grant for the hardware in
order to introduce the program. We have a problem.
The federal government says that it is going to give
matching grants to New Jersey. As Commissioner Klein
stated at the Board of Trustees meeting of Newark
Medicaid Waiver, we have a budget crunch in New Jersey,
and we are not sure that the Newark Medicaid Waiver
Project is going to be able to take off. So we're not
sure how we are going to be able to proceed with HEW.

ASSEMBLYMAN BAER: I have one last question on
this. I would, of course, appreciate receiving any
further information you can send me on this.

MR. BRAVERMAN: On the computerized system?

ASSEMBLYMAN BAER: Yes. I assume that there must
also be companies exploring the commercial possibilities
of this. Is the main cost limitation based on the
hardware, or is there an inevitability of it costing
more because of the cost of the communications system

to tie it together? If this were tied together, for
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instance, on Bell lines used by every pharmacist to
tie into a central computer, would the cost of that
communications system be such that it would represent
a problem even if the hardware were very inexpensive?

MR. BRAVERMAN: Let me explain something further
about this computer system. We are trying to interest
the federal government in it; therefore, we are not just
going to have a computer hardware terminal, CRT, in
every pharmacy participating in the program. There
will also be one in every participating physician's
office, and every hospital emergency room will have
one. The idea of that is this: If, at 3:00 in the
morning, somebody shows up at an emergency room with-
out a medical history, and if that person is unconscious,
it can be determined if he has a medical problem. I
have had that situation with one of my patients.
Fortunately, the man was wearing a bracelet that said,
"I am a diabetic." The intern who received him in the
emergency room thought, "I have an alcoholic on my
hands," because the man was unconscious. This is why
we are trying to make as complete a system as possible.
In addition, the federal governmént says that Newark
is a demonstration project, and they need facts and
figures at the end of it. So we are trying to encompass
all of it in the program.

We also have another problem: the legal aspects
of the situation. Here we are thinking, "How are we
going to proceed?" Number one, in no case will we
use a person's social security number, because too much
information is now in computer memory banks under
social security numbers. There is already a lot of
talk about a baby getting a social security number
before he gets a name. Therefore, we are trying to
figure out some way of getting the information into

the computer while at the same time protecting an
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individual's right of privacy.

Part of the problem is that, when a doctor
sees a patient, how is he to know if the prescription
he wrote was ever filled? We are trying to incorporate
all this into one system so that he will know if the
prescription was filled and if the patient responded
to the medication. Then the government can push a
separate series of buttons to receive all the
statistics: demographic, mobidity, mortality, etc.
But they will get this without identification of the
individuals. If the City of Newark wants to have an
ongoing study - the Newark Department of Health is
supposed to be overseeing it - wants to get
statistics, wants to know if the patients in the
area are being treated, and wants to know what they
are finding in the area, they will be able to go in
without locating individuals and without locating
the doctors who are seeing them.

But, at this moment, the only thing I can do
is make this profile card as complete as possible.
That is the reason I have this one card in red. I
call these "problem patients." They are Indians, and
I think they have difficulty in understanding the
language. I think perhaps I speak too fast for them
to understand what I am driving at.

ASSEMBLYMAN BAER: Thank you, Mr. Braverman.
Before you leave today, would you have a copy made of
this patient profile card for the committee's reference?
Are there any other guestions? Mr. Rys.

ASSEMBLYMAN RYS: If you had this centralized
computer system, what would you do with John Doe's
prescriptions, and how would it help people coming
into your city from Virginia, California, etc.?

MR. BRAVERMAN: Because the computerized program

would be limited, we would have to go through the process
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we use at the present time for those coming in. We
complete a record by asking: Who is the prescription
for? What is that person's age? Are you visiting
someone here? Are you aware of any medical problems?
We are watching with interest the Canadian government
which has started a program in Saskatchewan and hopes
to put it into a nationwide system. We may find our
answer in Canada.

ASSEMBLYMAN RYS: I think they're talking
about fingerprinting, aren't they?

MR. BRAVERMAN: No, computer programming
across the whole country, but they are starting in
one province.

ASSEMBLYMAN RYS: But they are talking about
names, and most likely they will bring in fingerprints.
We'd have a problem with that.

MR. BRAVERMAN: That would be a problem.

ASSEMBLYMAN RYS: That's what I'm trying to
bring out.

MR. BRAVERMAN: We may go to voiceprints.

ASSEMBLYMAN RUANE: What's wrong with using
social security numbers?

MR. BRAVERMAN: There are too many records
on file already under individuals' social security
numbers. For example, let's say that an individual
caught gonorrhea and was treated for it. Should this
be a part of his other records? Should it be a part
of his work record? Should it be a part of his voting
record? We think this should be an extraneous matter.

ASSEMBLYMAN RYS: In other words, you don't
want his medical history to be available to anyone else.

MR. BRAVERMAN: Right.

ASSEMBLYMAN BAER: Are there any other questions?

(No questions.)

I want to thank you for your testimony, Mr. Braverman.
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It was extremely interesting and valuable. We would
appreciate receiving any supplemental materials you
may wish to submit.

MR. BRAVERMAN: I attended a two-day seminar
in Boston sponsored by the Association of Law and
Medicine. I met one of the men from San Joaquin,
Dr. Tally's assistant. The interesting thing was
that, when they found out that I was a pharmacist
from New Jersey, they wanted to speak to me about
our profile cards, because we are the only State in
the Union that has this system. Dr. Harrington,
from San Joaquin, wanted to know what we had, because
their system is after the fact.

ASSEMBLYMAN BAER: Thank you again.

Dr. Bernard Miskiv.

BERNARD MISKTIUWV: Good afternoon, Mr.
Chairman and distinguished members of the Assembly '
Committee on Commerce, Industry and Professions. My
name is Dr. Bernard Miskiv and I am currently an active
New Jersey licensed optometrist who is in private
practice in Cherry Hill.

Just to depart from my prepared remarks for
a short statement, I have been present through just
about all of this hearing the past two days. It seems
with every argument, pro and con, I have heard the
statement how things may be - how things might turn
out - what may or may not happen regarding both the
pharmacy and optometry bills. The information I am
going to present is how things are currently taking
place in the State of New Jersey, how the optometry
laws are being covertly circumvented, how the statutes
are being broken and, as of the present time, are not
being enforced.

Reading from my statement, from approximately

August to December 1973, I practiced optometry in
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a "covert" commercial environment at two locations:
Eatontown and Trenton, New Jersey.

While in Eatontown, I worked for an optometrist
who leased space from a large commercial chain optical
company. The managing optician offered me a position
in one of his stores in the Trenton area -- largely
because of :che very fine job I was doing for them in
Eatontown -- as he put it to me. While in Trenton, I
was in a lesscr-leasee arrangement that extended well
beyond what many in this room would consider such an
arrangement to be. In fact, as time went on, I was
made to feel that I was owned by the optician next door.
In actuality - he was really my godfather.

My lease, which was very similar to the one
Dr. Appel huas, stated that I was merely renting space
and equipment for the sum of $200 a month to practice
my profession. When in actuality, I owed my very live-
lihood to the lay person next door. I ask each and every
member of this Committee, especially the attorneys here
present, how nan you strive to help the public and pro-
tect the consumer, when every professional act you perform
has a lay person looking over your shoulder trying to
see how he can turn it into a quick-money-making proposition?
Is this a mere tenant-landlord arrangement?

The very nature of the provision in the current
law that Asseirbly Bill 3263 will delete is presently
being violated and circumvented. I know - I was there.
To wit:

1. Hours: The lease stated that I had to be
there all hours the store was opened.

2. Flow of patients: They were sent from next
door and could be cut off at any time. In my particular
case, they were.

3. Fees: I was told not to charge more than $12

for an examination. When I defied this and raised my
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fees to $20, my lease was cancelled by the optician.
The reason I was given was that in their opinion I was
not now practicing optometry the way they, the chain
optician, tbought it should be practiced.

4., Prascriptions: While working in Eatontown,

I was instructed to prescribe optical appliances to

every patient whether needed or not. When I complained
about this, I was told that "the optician wanted every
patient to receive an Rx." Subsequently, I found out
that the reason for this was that the dispensing optician
received a bonﬁs for the sale of two pairs of glasses

in lieu of bifocals, sun-glasses, tints and other optical
appliances. This practice was so flagrant that even my
prescriptions ware changed by the optician to conform

to the power of lenses that were in stock. As an example,
my Rx - and I should note without any communication by
any person contacting me to see if there was any way it
could be changed and my okay - would either be increased
or decreased siightly, or even greatly, in order to
fabricate the glasses within one hour, as advertised.
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