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- 1. APPELLATE DFCIUIONU - ulLVER SANDS MOTEL V. POINT PLEASANT o
BLACH L , ‘ e o
bllver Sands Motel, N ) | o
. ‘ Appellant )

. S _— On Appeal

.- .Mayor and Borough Council of

. the Borough of P01nt Pleasant ) - ;CONCLUoION and ORDhR

_Beach

Respondent.

~ Pindar, McElroy, Connell & Foley, Eses., by W1lliam T MeElroy, .

.-+ . Esq., and William J. Kearney, Esg.,.-Attorneys for Appellant
"Robert-H. Doherty, Jr,, Esqg., Attorney. for Respondent . . . ,bw.
'Samuel M Morris, Esq s Attorney for ObJectors o .

'fiﬁay THE DIRECTOR.

The Hearer haS flled the follow1nd Report herein.g:,

Hearer's Report

S - This- aopeal challenges the actlon of reSpondent ﬂayor
~,“'and Council ‘of .the Borough of Point Pleasant Beach (hereinafter’.
7 Couneil) whereby on April 20, 1964, by a vote of three-to- two of
- the members present, 1t denied appellant'!s aptllcatlon fora. =
plenary retail consumptlon license for the period expiring June
30 1964, for premises located at 1201-1205 Ocean Avenue, Point

Pleasant Beach.

The resolution denying the said application does not

set forth any reason for such deniel. 1In appeals from the issu-
‘,.ance or denial of liquor licenses. by mun101pal issuing authorltles,
- it has. been repeatedly counselled . that, in all falrness, theissu-.'
~ing. ‘authority should state the .reasons for its’ decision put. that:
. such failure is not fatal where the reasons are set forth: 1nrre—”,
’ 1snondent'~ ‘answer or fully developed at - the’ appeal hearlnb. :F
.Wines & Licuors, Inc. V. ‘SSdlC, Bulletln 1198, Ttem 1. cfo o o
Fanwood v. Rocco, 33"N.J. 404. ~The reasons for denlal were,devel—ﬁ
oped-at.this olenary appeal de novo. Cf Spr:ne Manor, Inc.ov. o
'Vewerk Bulletln 1319, Item bv : : ’

u"~,-~ The petltlon of appeal reflects ‘the - follow1na plcture
ﬁwhlch 1s suoporteo by testimony offered on.this ‘appealt Appellant
‘the. operator of & flfty two-room motel, filed an application for &
plencry retail consumption license pursuant to the exception pro--.
vision contained in R.S. 33:1- l¢.20 and municipal ordinance adoptea
‘May 14, 1957, relating to hotels. - It fullv complled with the- ﬂ
~ statutory prerequisites. Upon the receipt by respondent of. ob-
. jections thereto, a full public hearing was held thereon, aiter nhlch,
‘;the ald applloatlon was denled : L ‘ o :

v In its petltion of appeal appcllant asserts that suchf 7
action was erroneous for reasons which may be summarized as follows:
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5fajl;'Council acted in an "arbitrary, capricilous and un-

. - reasonable’ manner" and disregarded the relevant evi—
. dence presented, but based its determination on
fastors which were "immaterial and 1”re1evant to the

issue in question." ‘

2. Counc1l failed to assign formal reasons for den1a1
' of the appllcatlon.

3. One of the coun01lmen refused to disqualify himself
- . although ineligible to vote because of interest in
the subgect matter.

4. Two of the councilmen based their vote on a mistaken
~ conception of the law, rather than qn-the evidence.’

Durinw the hearing and in the memorandum submltted by
counsel for: appellant in summation, the additional point was ad-
vanced that the vote of Council was based upon political consid-
erations, rather than on the evidence. This seems to be em-
braced by the statement in the petition that Council's determina-
‘tion was based on factors "immaterial and 1rrelevant" to the

issue.

_ The answer of respondent generally denles ‘the allega-

e_tions of the petition and asserts that its action was based upon

' M"gll the factors presented to it at a regular hearlng, and was.
within its sound discretlon," : , g

- | Since this was a plenary de novo hearlng on appesal,
full opportunity was afforded to present testimony and cross-
examine witnesses, in accordance with Rule 6 of State Regulatlon ‘

'No. 15

RV  The ba51c issue to be determined 1n ‘this case is
»whether or not the Council properly exercised its discretion in -

- denying appellant's application for said license. Conversely,

.1t must be determined whether or not there was an unreasonable

" exercise of its discretion and thus an abuse of its discretion.
Simply stated, discretion must be reasonable; conversely, abuse
of discretion is equated with unreasonableness. "Reasonable" is
defined as "being in agreement with right thinking or right judg-
ment; not absurd." Webster's (3rd Edition) New International
Dictionary. - "Reasonable" has also been defined as "governed by

" reason", "sensible"; also "fair", "equitable", "fair-minded" snd

"suitable in the circumstances." 75 C.J.S. 634, and cases therein-
“cited. What is "reasonable"™ must, of course; be determined ac-
ﬂ{cording to the context and 01rcumstances of each particular case.

As the court p01nted out in Bivona v. Hock et al.,

45 N J Super9‘118 121°

ﬁ{ﬁ...the Leglslature has not sought to delegate unlimited

t;a'dlscretion' to these agencies; but rather has spelled

- out a system within the principles of which the agencies
-~ shall act. Accordingly, the courts must measure the
propriety of the administrative action by the authority
. -granted, and may not merely surrender the subject matter
- to the agencies on the premise: that theirs is a discre-
- tion exercisable on the basis of any and all factors .
-which pertain to the political issue of prohibition.":
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The issuance of a liauor license is not an 1nherent or’
automatic right.- If denied on reasonable grounds, such action
will be affirmed. Richmon, Inc. v. Trenton, Bulletin 1560, Item
‘A. On the other hand, where it appears that the denial was arbi--
~trary or unreasonable, the action will be reversed Tompkins v.
Seaside Heights, Bulletin 1398, Item 1. ' '

i

In Fanwood V. Rocco, supra, it was held, at p. 4l4:

‘ "Although New Jersey's system of liquor control
contemplates that the municipality shall have the
original power to pass on an application for a tavern
or package store license or the transfer thereof, the
municipality's action is broadly subject to appeal to
the Director of the Division of Alcoholic Beverage
Control. The Director conducts a de novo hearing of
" the appeal and makes the necessary factual and legal
‘determinations on the record before him.... Under-his o
. settled practice, the Director abides by the munici- , o
. pality's grant or denial of the application so long as
‘its exercise of judghént. and discretion was reasonable."

‘ ‘ In addltion, in Blanck v. Magnolia, 38 N. I, 484, it
is stated that "the test in the establishment and issusnce of

liquor licenses is whether the public good requires it." Thus it
must first be determined whether there was a need and necessity

.. for such license, i.e., the best interests of the public re-

.'iquired it.
I

. Ty In support of its contention that tnere was a need and
“:'nece331ty for the lic ense applied for, appellant produced as its
‘primary witness. Andrew DeBenedictis (president of the corporate
‘applicant). . He testified that the motel, as originally purchased
in 1959, had eighteen units. The )‘.‘ol].ow1ntT year an adjoining
motel was purchased, additional units have been constructed, and
- this motel today has a total of fifty-two units. It contains a
restaurant and swimming pool, is an attractive structure, and is
located on a street on wvhich in the immediate vicinity are lo-
cated four smaller motels. QOceen Avenue is a street containing
numerous guest houses, real estate sand commercial structures 2nd
other business enterprises. On tle opposite corner is Bradshaw's
Beach, a public beach which rents lockers on a daily basis to

transients,'

The witness also testified that Point Pleascnt Seech

is a resort community which has a population of about 5,000 during
the winter months. Tourism is its primary industry, and its popu-
~lation increases about ten times during the summer months. The
nearest consumption license is located about three blocks from
.appellant's motel, at a facility known as the Hoffman Beach House.
- DeBenedictis stated that the motel cost total of $360,000, of
 _which he paid cash in the amount of §100,000, the bdldnce being
covered by mortgages. He further_cteted that thils licens: was
needed in order to accommodate patrons of his motel who seek
first-class accommodations and who would not patronize the facili-
-ty unless they were zble to obtain alcoholic beverages.

Harold Hayes (chairman of the local Board of JcJuetment
‘and ‘a4 director of the Point Pleasant Chember of Commerce) testified
" that he has. been in the insurance business in Point Pleasant Beach
- for twenty-five years. He has also built, bought and sold numerous
“hungalows: and apartments on Ocean Avenue in this Borough. It was
" his opinion that there is @ need for the license at the premises
in question and he expressed his feeling in the following language:
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... I believe thut our area needs at least one or two

“more places where folks can get a cocktail before dlnner,

and I know that on my vacation, and I think some of you

folks on your vacations have probably. traveled in other -
‘coumunities, where cocktails are available before- dinner, -
and I.think we only have one establishment in Point s
Pleasant Beach where a cocktail cen be obtained before dinner.
And I also think that 1t is in an areg»th 2t will not harm

: anyone e o e

;He furtner stated that the pdrtlcular area has undergone a Qubstan—‘.*
tial commercial transition’ during the past ten years and that Ocean .
-Avenue is a commer01al avenue with numerous motels, stores and .
other. businesses.’  He enumerated them: a restaurant, a bathing ,
-pav1lllon, summer cottages, motels, a warehouse, rooming houses, a

~miniature golf course, an amueement area, a 1aundry, parking lots,

' and so forth. . A

.On Cross examination he expressed his- opinlon that the
summer cottages are commercial enterprises because they are rented
to tourists for seasonal occupancy. He admitted that this area was
zoned as B-residential. As chairman of the Zoning Board of bdjust-
ment, he felt that, although this street had not been rezoned,
OCean Avenue had grown 1nto a commercial area. He explained that -

/hile properties in the rear of commercial places may be entirely
residential, "that does not mean that these commercial streets
‘cannot be used for commercial purvoses and I have always felt

~ that Ocean Avenue is the same thing. It should be used for
" commercial ourposes, even though the areas behind it may be

reoldentlal

' nthony Ve upe7Zan (2 neighhoring twenty—room motel
operator) supported appellant and felt there was & genuine need
in the community for a licuor. licénse at this locatlon. He felt '
it would be an;asaet to the community.

Rev. Justinian Schellberg (Lssistant Pastor of St.
Peter!'s Church in the Borough), testifying in his own behalf
and as a representative of his psrish, spoke enthusiasticelly in
support of appellant's application. Hc wtmteo "I think it would
be & great asset to the communitj £5 & representative of the
parish-I speak on the part of «11 the prieste in the ¢ rish now,
and I think it would be & great zsset to the community, It's
- Very. well run. The person who 1s running it, or the people run-
. .ning it are, I belleve - asseéts to the community." He en-
“- dorsed- the opinions of ‘the prior witnesses that. the community
.needed this type of facility- becquse there were "very few
places. where someone can go in and get a meal at a restaurant
* ‘and have maybe- & cocktail or-a gldss of.beer ...." He em-
" .phasized that Dellenedictis Wdo'o person of the hlgheSt’char—-
;acter and was an cctlve anC vuluqble member of civic and church .

}"‘orﬁenlzatlons.g

RPN 1here were 1ntroouceo 1nto ev1donce, with the consent
~of counsel, letters from residents, including one from the presi-
“dent of the- ‘Junior Chamber of Comumerce,. 1n‘eupport of the said
ﬂaopllcatlon. Kl so admitted were petitions signed by residents
of "the community, both 1nl upport oi and in OpDOSlthH to the

fsaid aoplloatlon.

oo .0on beh lf of the Councll several witnesses were called
”"ﬁuho teotified in oppésitionto issuance -of the license. Rudolph
~spader. - (a reondent of the mneighborhood who owns two . pﬁPCel of
'end in the gener SJaroa) b sed hlS nrimury obj ctlon to the
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.granting of the application on his allegation that there were in-
sufficient parking facilities. He also stated that a considerable
amount of noise emanated from the motel and the motel pool which .
might be increased if a liquor license were granted. He added
that there might be some devaluation of property in the event of
favorable actlon thereon.

4\

On cross examination he admitted that no one had raised
the objection of parking at the hearing before Council and further
acknowledged that the parking which he personally objected to may
"have been.contributed to by other residents and transients who use
the public beach. With respect to property values he admitted
that property in and about the area of the motel had increased in
value from $6,000 to $6,800 for a single lot and hé was willing to
pay that increased amount if such lots were available.

Katherine Gleason testified that she prepared a petitlon,r
.submitted at the hearing, in opposition to this application. She
felt there was a tendency to develop commercial areas to the detri-
ment of res1dent1al portlons of the communlty

_ "It was stipulated at this time that several other w1t-
nesses who were present would testify essentially that, in their
opinion, there was no need or necessity for such license and that
it would be a detriment to the neighborhood in which they lived.

Having set forth a summary of the testimony of the wit-
nesses, I shall now summarize the testimony at this appeal of the
three councilmen who appeared. Councilman Wall testified in sup-
port of his affirmative vote; Councilmen Zezula and Kronenwetter
sought to explain their votes in opposition. Councilmen Cherry
and Stikeleather did not testify. .

Councilman Wall, who voted for the grant of this
‘application, set forth hlS reasons for so votinv as follows:
",..My reason was to attract a better type ratable to Point
~Pleasant Beach we had to consider these motels in the respect
that they're, and this is my exact words, I believe that they're
our industry. We're a resort town. They're an industry. Ve
need the ratables, and to attract the better ratables, I couldn't
see how anybody could attract large sums of money in this town
without being considered with the liquor license. It would be
one of the necessary requirements for these large ratables.%

He also stated that he was satisfied that the granting of this
license would be legal in every respect; he had been assured of

that by Council's attorney.

, Wall further testified that Councilman Cherry stated
at the meeting that he voted against the grant because one of the
objectors at the said hearing asserted that she had not been served
with notice of an application for a special permit in 1961. This
‘was his only assigned reason for so Voting.

Councilman Zezula, who voted against the application,
stated that the principal motive for his vote was that he saw no
. reason for the introduction of a liquor license into a residential
-area. It was zoned B-residential and is characteristically resi-
dential. On cross examination he was asked whether, in his opin-
‘ion, -the influx of motels and other commercial establishments had
any influence upon the character of the area, to which he an-
swered, V"I don't consider a motel far from being a residence. I
mean that's what the purpose of the motel is."
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’ Councilman Kronenwetter testified that his- vote to deny
the application was based on the fact that thls area was zoned

" ‘residential. He felt that the area in which the motel was situ-

- ated should have been rezoned "fifty years ago" but, since it had

not: been rezoned, he was bound by the present zoning restrictions.

He admitted that he voted to deny for that specific reason, although

~it was explained to him by the borough attorney that the motel

S was. not disqualified from obtaining a license merely because it

;Lwas in a B—residential zone. _

RERE There has never been any question w1th respect to the .
ffpersonal qualifications of appellant's officers, especially that
“of its president DeBenedictis. This was expressed by witnesses
 for both appellant and respondent. I am convinced that he has

~ established a large reservoir of good will in the community, and
"I was particularly impressed in this regard with the testimony

of Reverend Schellberg who expressed the highest confidence in
the integrity of DeBenedictis. .

I am further persuaded from the evidence that Ocean
y»Avenue, on which the motel is situated, is a .commercial artery.

. In addition to the commercial enterprises which were testified to, .
‘the other motels and summer cottages are clearly commercial in '
character. It is true, as Councilman Gleason stated, that motels
-‘are places in which people reside. - However, a distinction must
‘logically be drawn between a motel catering to transients or a
cottage -that is commercially rented to seasonal tenants; and a

house that is clearly residential in character, occupied by residents.
‘A motel, by definition, is a commercial structure catering to
automobile tourists. That Ocean Avenue .is commercial in character
-has been affirmed by the chairman of the local Zoning Board and

'~ even by Councilman Kronenwetter who had voted in opposition to

. this application.

4 . Therefore it must be concluded, and I find as a fact
j_that the neighborhood is mixed residential and that the fa01lity
‘in question is located on a commercial artery.

B In considering the reasonableness or unreasonableness
of the action of Council, there are -several other practical -
factors that must be identified. The Borough of Point Pleasant-
;Beach is a summer resort and tourism is its major industry. As
-in-many other such communities in New Jersey, ‘that industry
-~hag benefited from. the. general population explosion in the-
»State. Such population increase has resulted in an increase
.+in-the summer population of the Borough of at least four or

;- five times-its normal winter population. ' There is testimony

?}that within a five-mile radius this industry caters to at least
~_one hundred thousand people.,' _

(f- Within this context it follows that modern facilities

-=”to service this increased population are desirable and necessary.
"Conversely, the lack of up-to-date facilities would deter . =

~ people from coming to this community and, ‘instead,  they would: -
< patronize modern facilities which may be prov1ded in other commun- -

}fities.-“

B Appellant . has sought to prOVide this ty)e of fac1lity.
‘. The.motel in its present form cost $360,000 and contains a modern
‘. restaurant and swimming pool. There: has been testimony to the -
~effect.that, espe01ally in a resort communityy a’ restaurant. which
fdoes not provide ulcoholic beveragcs cannot and w1ll not attract
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“the more desirable patronage. There is also testimony to the effect
that most of the diners at this restaurant will be patrons of the
‘motel itself and that the licensed facility will be operated in a

- respectable manner. If it is not, there are always available :
disciplinary proceedings to suspend or revoke the license.

It should also be observed that the motel already
,exists, and many of the objections with respect to parking, noise
and possible property depreciation are objections raised to the
operation of the motel and restaurant. Whether or not the license
1s ultimately granted will have no effect upon the continued oper-
ation of the present premises. I conceive, therefore, that those
objections are insubstantial where they relate merely to the
introduction of a liquor license to the present operation.

With respect to parking, there has been no satisfac-
tory showing that a greater parking problem will be created by
the granting of a liquor license. In fact, some of the ob-
Jections raised with respect to parking were clearly due to the.
" unlawful and: improper parking on the part of local residents and

' patrons of the public beach nearby. In any event, issuance of

this license will, of course, be subject to compliance with muni-
=cipal regulations as they relate to parking.

S ‘On the subject of property values, there has been no
-affirmative showing  that property would be devalued. 'On the

. ..contrary, téestimony of one of the Council's witnesses suggests o

.~ that general. property values in this area have escalated .s0 that
this argument is more fan01ful than- real. :

o “One. additional point to be considered is that petitions
yhave been filed with the Council favoring and opposing the appli-
cation in question. Petitions are, of course, influential and
persuasive. However, the counting of noses cannot serve as a
substitute for the considered determination of the local issuing
authority. in fulfilling its obligation and responsibility in its
designated capacity. Petitions are given weight after proper dis-
count for self-interest and the often irresponsible way petitions
are signed as friendly accommodation without considered thought of
the contents or of - arguments on the other side. The weight to be
- given'a petition must, in large measure, depend on what it . states,
" ‘who signs-it, and how it accords with the policy and common sense
-.of. the off101als responsible for the administration of the law and
“whose duty and privilege it is to hear both sides. Dunster V.

,TlBernards Bulletin 99, Item l

?;‘ T I therefore conclude, on the basis of the testimony,‘
‘ that there is a reasonable need- for the issuance. of this license

. and- ‘that the denial of the said application was against the logic
~and ‘sum of the presented facts. Cf. Hudson-Bergen County Retail

Liquor- Stores Assn. v. Hoboken, 135 N.J.L. 502 511

I There is one additional matter projected by appellant
~;and fortified by testimony, which buttresses the conclusion

" “that the Council's action was unreasonable. In support of its
_-petition of appeal appellant asserts that certain councilmen voted
;funder a mistake in law in denying its application. In further-

- ance of this charge the evidence shows that, although Councillman
Kronenwetter was advised by the borough attorney that the appli-
cant was not disqualified under the exdsting zoning ordinance
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‘from obtaining a liquor license under the special provisions of
_the statute relating to hotels containing fifty rooms or more, he
nevertheless felt bound by the ordinance because the total area
was zoned as a B-residential zone. Kronenwetter stated that he
personally felt the whole beach front should be rezoned "but right
now it isn't changed, and I don't think -- since 1941 somebody
should nave done something before I got on Council." He was then
asked the following question: ,

nQ The reason here was, as you say, you played a .
- lot of ball and you go by. the regulations and -
‘because this is classed as residential, that's
" the reason why you denied the application?

A Absolutely.M"

' It seems abundantly clear that Kronenwetter voted in
disregard of the specific advice given to him by the borough at-
torney with respect to the applicable zoning law as it relates to
this application. Of course, he was not obligated, as a council-
man, to accept the advice of the Council's attorney as to the
applicability of the zoning ordinance. The construction of such
zoning ordinance is not properly before this tribunal. Lubliner
v. Paterson, 59 N.J. Super. 419 (Appg Div. 1960), afftd 33 N.J.

428 (1960).

I am”sat1sfied that he understood, as explained to him
by the borough attorney, . that the existing zoning ordinance per-
mitted the Council to grant appellant's application if it so
desired, i.e., that it was not disqualified from doing so by

.reason of the fact that the motel was located in a B-residential
zone. Kronenwetter nevertheless insisted that he was "stubborn-

" 1y" determined to.abide by what he conceived to be the rules
with respect to such zone in voting for denial of said applica-

- tion.. By so voting it-is evident that he failed to take into

- consideration the paramount issue of the needs and the best in- -

“terests. of the community. Such action was inconsistent with right

S Judgment and is unreasonable. I.find that he misconceived and :
‘misconstrued the zoning law as it applied to this motel. As

.- 'stated above, it was not his function, any more than- it is the. .

“:function of. the Director. of this Division on appeal, to 1nterpret

_ zoning laws. As Lubliner pointed out, that is within the province -

Ziof the Zoning Board and, by appeal, the appropriate law courts. R

y Cherry's reason for voting to deny, as set forth here~--»
;1nabove (1f in fact that was his reaoon), is clearly irrelevant. ' -
I also find that the basis upon which Zezula voted to deny: the R
';applicatlon is- unrealistlc, arbitrary and unreasonable. " '

< .. On the queotlon of reasonableness I find, .in view of the :
fact that this facility is located in a mixed residentlal and com-:' .
mercial area, that Kronenwetter's misconception and miscons truction
‘of -the applicable law amounts to an unreasonable determination on his
part, - I am therefore persuaded that the majority action in denying
aonelldnt's appllcatlon was arbltrary and unreasonable. .

; Appellant has raised additicnal objectlons to the actlon
jof ‘the Council, hamely, (1) that political consideration influ- ‘
jenced its de01s1on and (2) Councilman Kronenwetter had a disqualify-
. +ing interest. However, .in view of my findings with respect to the

- issue, as hereinabove set forth, which are dispositive of the
fmatter hereln, 1t is unnecessary to consider these allegations.

f* T therefore ‘recommend that an order be entered rever51ng
4 the Coun01l's action and directing the issuance by respondent of

~ the appropriate license for the current licensing period, upon. -
filing of a new application for the 1964-65 license year by -
appellant and compliance with all procedural requlrementss See -
R.8. 33:1-38, which provides in pertlnent part~ S
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""The commissioner (director) is hereby authorized to ,"fng*

7a_ order the other issuing authority to issue a license.

~when and if, after a heéaring on the appeal of an C ]
~-applicant. therefor, the commissioner (director) shallf R
decide that a license was. improperly refused... B

“w. ‘ Conclusions and Order o

Pursuant to Rule 14 of State Regulation No. 15, Writ- RS

ten exceptions to the Hearer's Report and written argument in
~support thereof were filed by the attorney for respondent, and
answers to the said exceptions were filed by the attorneys for

appellant. I also. heard oral argument in furtherance of the ex- -
,'ceptions and the answers thereto. e

The Hearer concluded'“on the- basis of the testimony, '

i,that there is a reasonable need for the issuance of this license
‘and that the denial of the said application was against the logic.

and sum of the presented facts." Cf. Hudson Bergen County Retail
Liguor Stores Assn. v. Hoboken, 135 N.J.L. 502. Counsel for re-.
spondent argues that the Director is.not bound by the recommenda-

- tions of the Hearer and that he should not disturb the action of

fis N J Super. 118:

Qrgg;...the issue is,vnot whether a discretionary power'dth;pp
- has been improperly exercised but rather whether in o

the governing body in the absence of an abuse of discretion. The

‘argument continmes that the common interest of the general pub-’
lic should be the guidepost in issuing and renewing licenses,

””citing Zicherman v. 1, 133 N.J.L. 536 (Sup.Ct. 1946).

I am fully in accord With the contention that” the "

i Director is not bound by the recommendations of. the Hearer and, -~
“in fact, under Rule 1/ of State Regulation No. 15, the Directorlw;~-‘

- may adopt, modify or reject a Hearer's report. However, it is - =~
“important to restate the function of the Director in matters of -

appeal . from the action of a local issuing authority. This is a o -

" plenary appeal. de novo, and the power of the Director is not :
entirely appellate in nature but, rather, it is concurrent with

the municipality. The Director conducts his own independent -

»fihearing and makes his. own finding of fact. If he should find. .~
“:that the“action of..the municipality was erroneous or un- S
,;;reasonable, the ‘action will be reversed. Tompkins .v. Seaside" g
JiHeights, ‘Bulletin 1398, Item 1; cf. Harty v. Delaware, Bulletin -
22, Item 5 (denial of. issuance = reversed), Drozdowski Vo -
'gSayreville, Bulletin 746 Item 5..;;,. B I RN ,j

As the court pointed out 1n Bivona v. Hock et al.,
:ylfthe exercise of the power respecting transfers, R. S. 33

- 1-26, authority existed in the local body to. refuse a .-
“transfer of a license for the reason upon which the re-

l’flﬁfusal was: based "

:ﬂfThe court further p01nted out that°

_;.. the Levislature has not sought to delegate unlimited s
f}discretion' to- these agencies, but rather has" spelled out ﬂpﬁ
.a system within the principles of which the agencies shall_,’
+act. Accordinaly, the courts must measure the propriety

U of ‘the administrative action by the authority granted, and S

i’may not merely surrender the subject matter to the agencieSvf

'““.on the premise that theirs is a discretion exercisable on
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the basis of any and all factors which pertain to the poli-
tical issue of prohibition." _

To put it another way: The Director must make his own
independent examination of the totality of circumstances and all -
of the facts contained in the record before arriving at his in-
dependent judgment. He abides by the action of the municipality
where he finds its exercise of judgment and discretion was rea-
sonable. Fanwood v. Rocco, 33 N.J. 404 (1960). If he finds, on
the other hand, that the local issuing authority made an errone- -
ous judgment and therefore acted unreasonably, he must reverse:
and it makes no difference whether such erroneous action was made

in good falth,

It must be emphasized that the Director possesses the
final agency review of the action of the local board relating to
liquor licenses. Neiden Bar and Grill, Inc. v. Newark, 40
N.J. Super. 24. (App.Div. 1956), cited in Blanck Ve Magnolla,

38 N Js 484 (1962). :

: The Hearer's report thoroughly examined the factors

which led to the conclusion that the action of respondent was
- unreasonable and erroneous. I am particularly mindful of the

- fact that a vote of three-to-two carried the day. I am also
persuaded, and subscribe to the view of the Hearer, that "It

- seems abundantly clear that Kronenwetter voted in disregard of

- the specific advice given to him by the borough attorney with

- respect to the applicable zoning law as it relates to this ap-

"~ plication" and, further, "I am satisfied that he (Kronenwetter)

- understood, as explained to him by the borough attorney, that

the existing zoning ordinance permitted the Council to grant
appellant'!s application if it so desired, i.e., that it was

not disqualified from doing so by reason of the fact that the
motel was located in a B-residential zone. Kronenwetter never-
theless-insisted that he was 'stubbornly! determined to abide
by what he conceived to be the rules with respect to such zone
in voting for denial of said application. By so voting it is
evident that he failed to take into consideration the paramount
- 1ssue of the needs and the best interest of the community. ' Such
action was inconsistent with right judgment and is unreasonable.
I find that he misconceived and misconstrued the zoning law as
.1t applied to this motel. As stated above, it was not his func-
' tion, any more than it is the function of the Director of this
_,Div1s1on on appeal to interpret zoning laws."

- - Counsel further suggested that, in view of the fact
_that Councilman Cherry did not appear to testify on this appeal
‘de novo, the matter should be remanded to respondent for its

;jifurther consideration and in order to afford Councilman Cherry
" the additional opportunity to set forth his reasons for voting

f"fito deny this application.

My examination of the record discloses that, at the
appeal. hearing, Councilman Wall (who voted for the grant of the
‘application) testified that, when this matter was originally
heard by respondent Council, Cherry stated that he voted against
the grant because, according to the Hearer'!s report, "one of the
objectors at the said hearing asserted that she had not been
'served with notice of an application for a special permit in
1961. - This was his only assigned reazson for so voting."
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No reason was given for the absence of Councilman
Cherry at this plenary hearing. Nor did respondent produce any
witness to challenge the accuracy of Councilman Wall's testimony
with respect thereto. Wall was competent to so testify and, in
the absence of a challenge to, or rebuttal of, this testimony I
must assume that Cherry's assigned reason was the only one which -
motivated his -negative vote. Clearly, again, such reason was a -
non seguitur, would not reflect & reasonable exercise of his
discretion, and was arbitrary. I therefore conclude that both
Kronenwetter and Cherry voted arbitrarily and unreasonably
against the grant of this application.

Where the facts are such that, in the interests of
Justice, a remand to the issuing authority for its further con- -
sideration is warranted, the Director has unhesitatingly directed
such action. Thus, in Colonial Hotel Company v. Cape May, Bul- -
letin 1479, Item 1, there were appeals from the actions of the
City of Cape May, whlch revoked appellant's license on the ground
that inadequate notice was given to respondent of a change of
corporate officers as set forth in its original application, as
required by R.S5. 33:1-34. Respondent thereupon refused to con-
sider appellant's application for renewal. Upon appeal, the
Director modified the penalty of revocation to suspension of
license for fifteen days for the offense charged.

In view of such action, the matter was remanded to
respondent to consider the renewal application at & hearing
where the issues of public convenience and necessity, the best
interests of the community, the fitness of the applicant and
other pertinent matters may be resolved.

" This case may be properly distinguished from the
matter sub judice. Whereas, in Colonial, no consideration of
the matter of renewal, and no inquiry was made of the factors
as set forth hereinabove, a hearing was held in the instant.
case, and reasons were set forth by the members of the respond-
ent for their action.

It would appear to be manifestly unfair to appellant
to remand this matter to respondent for a restatement by the
members of thelr reasons, since the same reasons were presented
both at the hearing below and at the plenary de novo hearing on
appeal. The suggested course would in effect, , give them another
"bite at the apple' and would be entirely gratultous. -

Therefore,‘since fairness is the touchstone of the ad-
ministrative process, no meaningful or useful purpose could be
served by the remand of this matter to respondent.

Counsel for respondent further takes exception to the .
Hearer's finding with respect to public need, and argues that
there is no public need or necessity for the issuance of this
license because the community is adequately provided for by
various types of liquor licenses. Counsel maintains that, where ‘
the local issuing authority declines to license operation of any
* taverns or package stores in a municipal business center, it
is improper for the Director to reverse such denial "merely
because the Director, in his opinlon, felt that the operation
of a package store in the business area would not be detrimental
to the community", citing Fanwood v. Rocco, supra.
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- In this connection it should be p01nted out that the o
measure based: upon population is specifically not applicable in
~ the matter sub judice. The Borough of Point'Pleasant Beach ‘
~has adopted a certain policy consistent with R.S. 33:1-12.20,
, permitting municipalities to pass ordinances making hotel
liquor licenses an exception to the limitation rule. This.
‘municipality has passed such an ordinance. This ordinance pro— '
vides for the existence of such licenses and also provides for -
the construction of hotels and motels which will meet the re-
~ quirements -of the hotel liquor license ordinance. It should be
- understood that appellant doés not seek to have respondent adopt
" a new policy but,. rather, to implement the policy which they .
‘have already established and have implemented through the estab-v‘n

lishment. of at least one other hotel liquor license. ‘Municipal I

»policies, in order to be valid, must be uniformly applied or they

are of no moment on ‘appeal. Jgnsllwng_hramm Bulletin 71,. |
~ Item 12.

. If the present application were one for an additional

plenary retail. consumption license for use by a tavern or night
club, the populational argument would be persuasive. ‘As the o
eourt pointed out 1n Brush V. Hock 137 N.J. L. 257, 260 (Sup Ct.A o

1948) ¢ s S

e "The Commissioner found that the Borough Council were
. 'in favor of issuing licenses for hotels and that they .
~ were satisfied that Ciroalo operated a bona fide hotel, 3
- and that the nearest licensed hotel was " located . approxi-
L mately one-half mile distant. A review of the evidence
~below reveals that the petitioners here did not conduct
-, bona fide hotels, and, therefore, the Ciroalo determina-
“ul,tion is not applicableg" ' , o L

L It is of course, unarguable that con51derations of the
,y?private interests of the applicant must be subordinated to the -
;. vpublic interest.. Hence, in Hosts, Inc. v. Point Pleasant Beach,
" Bulletin.732, Item 2, where the sole proof in support of an ap-
©~ peal from'denial of an application for the issuance of a liquor
- license. ‘to a hotel ‘was from the testimony of an officer of the
-7 corporate appellant ‘which demonstrated that such issuance would
.~ serve.lits. private interests, the Director . affirmed the action of
.. ithe respondent in arriving at his conclusion that public need :
;tl'and convenience were not served,a‘ . ,

S However, in the matter sub judice there was consider-
ble evidence adduced ‘in. addition to the testimony of appel-
‘ant's officer in’ support of 'its position. The Hearer's report.
élineated and detailed’ such’ documentation; . .They include the
< faet that. appellant's facility is presently operating as a :
?ﬂmotel, is located on the main artery of this municipality which =
S ¥ clearly commercial although technically not so zoned; is sur- s
‘rounded by many and varied commercial enterprises. I am im- = -
.~ “pressed with' the: testimony of Hayes (the chairman of the local
‘Board of Adjustment and an officer of .the Chamber of Commerce),
as well as ‘that of Rev. ochellberg, representing ministers of
‘his: parish that this' license would serve a public convenience, -
Rt o ‘have: noted that other business. 1nterests, including other 1i-'«
';densees, have ‘endorsed: such-issuance; -and, finally, Councilman“ﬁg
all has realistically articulated the facts of economic life i)f
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in" this area which motivated his vote in support of this appli—;T

‘cation. Buch cumulative evidence convineingly argues that the
.best interests of the public would be served by the issuance of
~this license. _ , , o

e I therefore find that there. is no substance to re- e
‘Zspondent's argument that the present facilities fully meet the o
‘.spublic needs and convenience. RN

: ‘ I have carefully examined the entire record herein
'?including the transcript of the testimony, the exhibits, the S
~articulate memoranda in summation by both counsel for the appel-

" lant and the respondent, the Hearer's report, the written excepe;;pi'i,

~tions filed thereto and the answers. to the said ‘exceptions: I
“.concur. in- the. findings and conclusions of the Hearer and adopt
- them as my conclusions hereino Hence I shall enter an order .
;eas recommended. - _ . -

Accordingly, it is, on this 20th day of May 1965, B

e ORDERED that the action of the respondent be re- .

versed and’ respondent be ordered to: issue the license to the

. appellant in accordanoe with the application filed by the'
‘appellant _ _ _

JOSEPH P, LORDI, o
I DIRECTOR
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2. DISCIPLINARY PROCEEDINGS - SALE 0 » MINOR - CHARGB NOLLE i»;~fifut

In the Matter of Disciplinary ,“)f;
Proceedings against , _‘.ﬁfr;;:"’
Joe's Corp., Inc.;,l IR ‘
“t/a Lancers Lounge S) s E ‘
9-11 Lehigh ‘Avenue : ‘ ol L T e
Gloucester Clty, New Jersey ) . ... .CONCLUSIONS
A e .AND ORDER
';ﬂHolder of Plenary Retail Consump—iﬁ)* IR
. tion License C-3l, issued by the @ -
'Mayor and Common Council of the )
*TCity of Gloucester Clty § fxfj__ﬁ

‘QMichael Melissas, Esq., Attorney for Licensee. - o o
;,Edward F Ambrose, Esq., Appearing for the Div1sion of Alcoholic
o _ ) Beverage Control.--

UBY THE DIRECTOR

o .“ Charge was preferred against the 1icensee alleging that*,ﬁ
j,on Aprll 8, 1965, it sold a mixed drink of an alcoholic beverage & .
~to a minor, age 18 in violation of Rule 1 of State Regulation '

A;~ At the hearing herein, the attorney for the Division
ﬁmoved for a nolle pros of the charge because of refusal of the

. minor, -an- essential witness, a resident of Pennsylvania, volun-
“tarily to appear and testify at the hearing, his attendance ,
:;(because of his non—residence) not being compellable by subpoena.;

" .Good cause appearing, I shall grant the motion.

hi?iAccordingly, it is, on this 18th day of May, 1965,

LT ORDERED that the charge herein be and the same is
_fqhereby nolle prossed. L oo

i

JOSEPH P LOFDI
“DIRECTOR
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,13.‘ DIqCIPLINAPY PROCFEDING& - SALE IN. VIOLATIOV OF CTATE i
.- REGULATION NO. 38 -~ PRIOR 'SIMILAR RECORD .- LICENSE EERE
'-; °USPLND£D FOR 30 DAYS, LESS 5 FOR PLEA. ' -~

szn the Metter of Disciplinary 'h“ w)?jtfli. T R
A'Proceedings against o IR 5';‘f R S
“fTHarry B. Quinn e ER T

" t/a Town Cafe. AN .::;»"aa.a‘g;:'”‘“ . .
C 21591 Mein - Street: ‘4“ Lo CONCLU IONSA
g%'ﬁRahway, NeW'Jersey ,_*‘['gfﬂfﬂ):,f’g. AND ORDFR ;

i}Holder of Plenary Retail Consumption )‘

“'License:C-=24, issued -by the Munic1pal;._v'
Board- of Alcoholic Beverage Control )
.of the City of Rathy

) Feinberg and Feinberg, Esqs. by Joseph M. Feinberg, qu.,_i
TR . Attorneys for Licenseem , A
vadw rd F. ‘Ambrose, Esq., Appearing for the’ D1v151on of
- Alconolic Beverage Contrel.. = .

| rBY THE DIRECTOR

. T Licensee pleads non vult to a cnarge alleging that on
,Aprll 28 and May 2, 1965, he sold a pint bottle of wiis skey for
~off-premises consumption during prohibited hours on eecn date,
,1n v1olat10n of Rule 1 of Stete chuldtion No. 38.

Licensee naS a prev1ous record of suspenSion of licence,
the municipal issuing authority. for ten ddys effective pugust l
60 for 31milar v1olation.‘ o s : SRR

.;49

:wThe prior record of suspen51on of license for 51milar
g,iolstion occurring within the past five years considered, the
flicense ‘will be: suspended for thirty days, klth remission of five"
“days for. tne plea entered, leaving a net suspension of tmenty iive
‘day: ~>Re Ma001occa, Bulletin 1578, Item 7. " :

Accordingly, 1t is, on’ this 2hth day of Mey, 1965,

,ORDERED that Plenary Beteil Consumption License C-24, . i
“issued by the- Wunicipal Board of Alcoholic Beverage Control of the.
“Gity. of Rahway to Herry B. Quinn, t/a Town Cafe, for premises .Tef
21591 Main Street, Rahway, -be and the seme is hereby suspended for
fftwenty~five '(25).days, commencing at 2:00 a.m. Monday, May 31,
1965, ‘and terminating at 2 OO g.m. Friday, June 45, 1965,

e JOSEPH P. LORDI
S DIRECTOR

R 1N
BN
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4. DISCIPLINARY. PROCSEDINGS - ALCOHOLIC BEVERAGES NOT TRULY
~ LABELED- PRIOR SIMILAR RECORD = LICENSE SUSPENDED FOR- 35
DAYS, LESS 5 FOR PLEA. . | - |

‘In ‘the matter of D1s01p11nary 54057
Proceedings against AR
Novelty Inn, A Corporation ]? o
-t/a-Novelty Inn - = . )
-1536 Irving - Street SRR CONCLUSIOVS
Rahway, N. Ja, L o ) AND ORDFR
'Holder of Plenary Retail Consumption )
License C-10, issued by the Municipal. = .
‘Board of Alcoholic Beverage Control . g)f‘
of the Clty of- Rahyay. s )

'"Stanley H. Needell, Esq., Attorney. for Licensee S
Morton B. Zemel Esq i Appeering for Division of Alcoholic
N S Beverage Control '

BY THE DIRECTOR.

: Licensee pleads non vult to a charge alleglng that on -
. March 18, 1965, it possessed alcoholic beverages in five bottles
- bearing 1abels which did not truly describe their contents, in
violatlon of Rule 27 of State Reguldtlon No. 20. . ,

o Llcensee has a previous record of suspen51on of iicense

: :by the Director for sixty-five days effective July 30, 1962, for .. .-
- similar violation and possession of 1ndecent matter. Re Noveltx o
'V.Inn, Bulletln 1473, Item 3. ' ‘ IR

:; The llcense w1ll be suspended for twenty five days (Re
. Vllla Robatto, Inc., Bulletin 1605, Item 6), to which will be-

. ~added ten days. by reason of the record of suspension. of license o
~.for similar violation within the past five years (cf. Re Hittner & -
..Hodes, Bulletin 1420, Item 6), or a total of thirty-five days, with
~remission of five days for tne plea entered, leav1ng a net sus- R
:tpen81on of tnlrty days. : ‘

Accordlngly, it is, on . tnls l9th day of May 1965,

R ORDERED ‘that Plenary Retall Consumptlon Llcense C- lO
~1ssued by the Municipsl Board of Alcoholic Beverage Control: of

‘fﬂFtae City of Rahway -to.Novelty Inn, A Corporation, t/a Noxelty Inh,t{f”

ngor premises 1536 Irv1ng Street; Rahwdy, ‘be ‘and. the szme is hereby - -
suspended for thirty (30) ‘days, commenCLng at 2 a.m. Vednesday,
,Way z6 1965, and termlnatlng dt 2 a.m. Frlday, June ‘5, 1965.

JOSEPH P. LORDI _
, DIRECTOR

e STATE LICENSES - NEW APPLICATIONS FILED,
IyJHolly Distributors, Inc._~{tg=
-~-36 'East  South Avenue- j’y,” _
;{fMount Holly, New Jersey ‘ ‘
o Application filed July 20, 1965 for
. person-to-person transfer of State - . -
- ‘v Beverage Distrivutoris License SBD-83 - =
;from Lilian K Bohlen, t/a Holly Distributorse‘;-

New Jersey Stafe Libregy - f”"“"*’*( pé«‘*&‘“li“s ¢l b

O
/f‘j 4 Fﬁp Mrector:



