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Summons. 

SUMMONS. 

Essex County Circuit Court 
The State of New Jersey to Louis 

Rothstein and Rothstein 's Inc., a cor- 1 o 
(L. s.) poration, 

You ARE HEREBY SuMMONED to an-
swer the complaint of Rothstein 's a 

corporation, Max Weintraub and Elias Rosen-
berg, in an action at law in the Essex County 
Circuit Court. And take notice that unless you 
file your answer to said complaint with the Clerk 
of the Essex County Circuit Court, at Newark, 
within twenty days after the service upon you 
of this writ, and the annexed complaint, the 
plaintiffs may proceed in the suit, and judgment 20 

may be entered against you. 

WrTNEss, NELSON Y. DuNGAN, Judge of our 
Circuit Court, at Newark, this 10th day of No-
vember, 1924. 

ABRAHAM HENIG, 
Attorney. 

JOHN H. SCOTT, 
Clerk. 
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Complaint. 

COMPLAINT. 

ESSEX COUNTY CIRCUIT COURT. 

RoTHSTEIN 's, a corporation, MAx 
WEINTRAUB and ELIAS RosEN -
BERG, 

Plaintiffs, 

vs. 
Louis RoTHS.TEIN and RoTH-

STEIN 's, INc., a corporation, 
Defendants. 

Action 
at Law. 

Complaint. 

The plaintiffs, Rothstein 's, a corporation of the 
State of New Jersey, having its principal office in 
the City of Newark, County of Essex and State of 
New J·ersey, and Max Weintraub and Elias 
Rosenberg, residing in the Borough of Brooklyn, 
County of Kings and State of New York, say 
that: 

FIRST COUNT. 

1. That heretofore and on or about the 21st 
day of January, 1924, the defendant, Rothsteins 

30 Inc., a corporation of the State of New Jersey, 
and the plaintiffs, Max Weintaub and Elias 
Rosenberg, entered into an agreement for the 
sale and purchase of the department store busi-
ness then being conducted by the said Roth-
steins Inc., at No. 413-419 Springfield avenue, 
Newark, New Jersey, a copy of which agreement 
is annexed hereto and made part hereof. 

2. That previous to the making of the said 
agreement, the said Rothsteins Inc., was rep-

40 resented in the negotiations for the said sale, by 
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Complaint. 

Louis Rothstein, who at that time, was the presi-
dent of the said Rothsteins Inc. 

3. That at the time of the making of the said 
agreement, it was contemplated between all of 
the parties that a corporation would be formed by 
the plaintiffs, Max Weintraub and Elias Rosen-

10 berg, under the name of "Rothstein 's" and that 
the conveyance of the stock of merchandise etc., 
contemplated, would be made under the terms 
and provisions of the said agreement, · to the cor-
poration so to be formed; and said agreement 
was made to the knowledge of defendants for the 
benefit of said corporation so to be formed. 

4. That the said plaintiffs, Max Weintraub 
and Elias Rosenberg did cause a corporation to 
be formed, to wit, plaintiff under the name of 2 0 
Rothstein 's, and the bill of sale and lease sub-
sequently executed by the defendants, was made 
to the said plaintiff corporation. 

5. That the said defendant, Louis Rothstein, 
acting for and on behalf of the defendant, Roth-
steins Inc., did at the time of the making of 
the said agreement and previous thereto, falsely, 
fraudulently and deceitfully state and represent 
to the plaintiffs, that the business heretofore con-
ducted by the said corporation of Rothsteins 30 
Inc., was a profitable business; that it had done 
a total of $350,000.00 worth of business during 
the past year, which amount included the sales of 
a basement which was rented out for the monti1 
of December for toys, and for which defendants 
received a 10% net return of the gross sales; that 
the business had earned during the then pasi 
three years, above all expense, a net return of 
8% per year on the total gross business. 

40 
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6. Plaintiffs, Max Weintraub and Elias Rosen-
berg, believing the statements and representations 
made to them by the said Louis Rothstein, to be 
true the said defendants knowing that they, the 

' plaintiffs, believing the representations and each 
of them, to be true, and intending that they 

10 should believe them and each of them, and rely 
thereon, and plaintiffs, Max Weintraub and Elias 
Rosenberg, relying on the truth of said state-
ments and each of them, entered into the agree-
ment for the sale and purchase of the said busi-
ness on the terms and conditions contained in the 
agreement annexed hereto and made part hereof, 
and for the benefit of the plaintiff, Rothstein 's. 

7. The representations · as aforesaid, made 
by the said Louis Rothstein, and each of them, 

2 0 were false and untrue; in that the business here-
tofore conducted by the said corporation of Roth-
steins, Inc., was not a profitable business, and that 
the said business had not earned during the past 
three years, over and above all expenses, a net 
return of 8 % per year on the total gross busi-
ness, and that the said business had not earned 
over and above all expenses, a net return of 8% 
on the total gross business of $350,000.00, during 
the past year. 

30 
Plaintiffs say that they have been damaged by 

the false and fraudulent representations of the 
said defendants made as aforesaid, and there·-
fore demand of the defendants the sum of $100,-
000.00 damages. 

SECOND COUNT. 

1. Plaintiffs repeat the statements contained 
in paragraphs 1, 2, 3, and 4 of the first count 

40 as therein fully set forth. 
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2. That in accordance with the terms and pro-
visions of the said agreement, the defendant, 
Rothsteins Inc., was to execute to the plaintiff, 
a bill of sale for the said business, free and clear 
of all debts of whatever kind or nature. 

3. That at the time that the defendant, Roth- 10 
steins Inc., was conducting the said business, it 
had made a practice of issuing to its customers 
certain stamps commonly called '' trade stamps'' 
which were redeemable at the office of the de-
fendant, Rothsteins Inc., at the rate of $2.50 for 
each filled book of said stamps in the possession 
of the said customers. 

4. That the said Rothsteins Inc., had widely 
advertised the said scheme of issuing the said 
stamps to its customers, and it was a necessary 20 
part of the business of the defendant, Rothsteins 
Inc., to issue stamps to the customers who made 
purchases in the said store, and it was necessary 
that said stamps he redeemed in order to retain 
the good will of the said business transferred by 
the defendant in accordance with the agreement 
and constituted a debt of the business. 

5. r11hat after the taking of the possession of 
the said business by the plaintiffs herein, it was 
found that the said Roth steins Inc., had issued a 
large number of stamps to the said customers, 
which had not been redeemed by the said Roth-
steins Inc., but which were brought in for redemp-
tion to the plaiutiffs herein, and they being a 
liability of the said business, the plaintiffs herein 
did redeem the said stamps at the rate of $2.50 
per book. 

That by reasou of the f oregojng, the plaintiffs 
had paid out and expended, rind will be compelled 

30 
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to pay out and expend large sums of money, the 
actual amount of which cannot be ascertained at 
the present time. 

Plaintiffs say _that they have been damaged 
by reason of the foregoing, and therefore de-

10 mand of the defendants, the sum of $10,000.00 
damages. 

ABRAHAM HENIG, 
Attorney. 

THIS AGREEMENT, made this, Twenty-first day of 
January, 1924, between Rothsteins, · Inc., a cor-
poration of the State of New Jersey, with its 
principal office in the City of Newark, County 

20 
of Essex and State of New Jersey, part of the 
first part, and Elias Rosenberg and Max Wein-
traub, of the Borough of Brooklyn, County of 
I(ings and State of New York, parties of the 
second part ; W ITNESSETH : 

WHEREAS the party of the first part 1s de-
sirous of · selling, and the parties of the second 
part are desirous of purchasing the business 
now conducted by party of the first part at 
413-417 Springfield avenue, Newark, N. J., it i~ 

30 hereby agreed between the parties: 

40 

1. . rrhat the price of the merchandise is fixed 
at $117,500, with the proviso that if the parties 
cannot agree on the price fixed for the . various 
it_{:ms of- merchandise, that so far as said items 
are concerned each shall select an arbitrator who 
shall be a merchandise man, who in turn shall 
select a third arbitrator, also to be a merchan-
dise man, and the decision of any two shall be 
binding on both parties hereto, and if the net 
price after agreement and arbitration, if neces-

7 
Complaint. 

sary, shall be less than $117,500, party of the 
first part shall reduce the price by whatever the 
figure may be, or if the price shall be greater 
parties of the second part are to pay any such 
excess. 

2. That the price of the fixtures is hereby 
agreed upon as $25,000. 

3. That all insurance, gas and electric bills 
are to be adjusted as of January 1, 1924. ' 

4. That the sale shall take effect as of J anu-
ary 1, 1924, and all moneys collected by party of 
the first part since that date are to be turned 
o:er to the parties of the second part, less run-
ning expenses, and all bills for merchandise pur-
chased since January 1, 1924, are to be assumed 
and paid by the parties of the second part. 

5. r_rhat party of the first part, as a part of 
the consideration of the sale, agrees to procure a 
lease from Louis Rothstein and Dora Rothstein 
his wife, owners of the premises at 413-417 
Springfield avenue, Newark, N. J., leasing to the 
parties of the second part the building for a 

,. term of t\;venty -one years from January 1, 1924, 
for the annual rent of $12,000 net, which means 
that parties of the second part are to pay all 
taxes and assessments assessed against said 
premises, all insurance premiums, all water rates, 
m~ke and pay for all repairs to the building, it 
being the intention of this agreement that the 
owners of the premises are to receive $12,000 per 
year net as rental. 

6. Parties of the second part agree to insure 
the building and pay the premiums therefore to 
th~ extent of $80,000, and that the plate glass in 
said building is to be insured to its true value, by · 
and at the expenRe of the parties of the second 
pnrL 

10 
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7. Parties of the second part also agree to 
insure the stock and fixtures in said store for the 
term of three years for eighty per cent. of the 
value. 

8. It is understood and agreed that the bill 
of sale for the merchandise and fixtures will be 

1 O delivered by the party of the first part to a cor-
poration about to be formed by the parties of the 
second part, and that the payment for the said 
merchandise and fixtures will be made by the 
said corporation to the said party of the first 
party as follows: 

20 

30 

$5,000 in cash upon the signing of this 
agreement, the receipt whereof is hereby ac-
knowledged. 

$70,000 on the Twenty-fifth day of J anu-
ary, 1924, at the office of Charles B. Clancy, 
810 Broad St., Newark, N. J., between the 
hours of 10 and 12 in the forenoon. 

The balance of said purchase price by the 
said corporation executing and delivering to 
the party of the first part its promissory 
notes each in the sum of $2,000, the first note 
payable on April 1, 1924, and subsequent 
notes payable monthly thereafter until the 
Thirty-first day of December, 1926 when the 
entire balance remaining due shall be paid. 
Said notes are to be made by the said cor-
poration so to be formed and to be en-
dorsed personally by the parties of the 
second part hereto and their wives, and to 
bear interest at the rate of 6% per annum. 

9. That the lease to be executed, as herein 
provided, shall contain a clause that the owner of 
the building shall not be responsible for any ac-

40 cidents occurred on or about the premises, and 
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that they shall comply with all municipal re-
quirements. 

10. That the lease to be executed as herein 
pro~i~ed, shall contain the foregoing' clauses in 
addition to the clauses contained in the Chisholm 
Revised Gilsey Lease No. 99. 

11._ That parties of the second part shall have IO 
the nght to use the name '' Rothstein, Inc.,'' and 
t~at Louis Rothstein and Dora Rothstein, his 
wife, who are the majority stockholders of Roth-
steins, In~., agree t~at they will not engage in 
the same line of business for a period of twenty-
one years within a radius of one-half mile from 
the present location. 

12: It is understood and agreed between the 
parties hereto that parties of the second part 
are about to form a corporation and that this 20 
agreement may be assigned to said corporation 
and _all of the terms herein mentioned are to b~ 
earned out by said corporation. 

13. That in the event of an arbitration being 
necessary each of the parties hereto are to bear 
one-half of the expense. 

. 14. That the notes to be given as herein pro-
vided are to be held in escrow by Charles B. 
Clancy, 810 Broad St., Newark, N. J., in the 
eve~t o~ an arbitration being necessary, until the 

30 

arbitration is completed, which shall be not later 
than February 1, 1924. 

15. That Elias Rosenberg and Max Wein-
trau~ are to become sureties on the lease herein 
mentioned to be given to the corporation. 

16. In the event that the said parties of the 
second part hereto shall fail to carry out the 
terms of _this agreement on January 25, 1924, 
the deposit of $5,000 herein mentioned is to be 40 
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retained by the party of the first part and this 
contract cancelled. 

17. That the lease shall contain an exception 
to the clause which prohibits the subletting or as-
signing of the lease -without the written cons-ent of 
the landlord to this effect, namely, that the parties 

10 of the second part hereto shall have the right to 
sublet or assign the lease without relieving them-
selves of liability, after January 1, 1927, without 
the written consent of the owner, provided that 
the sublessee or assignee shall be engaged in a 
similar business and deal in the same class of 
merchandise to be purchased from reputable 
jobbers and manufacturers. 

IN WITNESS WHEREOF, the said party of the 
first part has caused these presents to be signed 

20 by its president, and the said parties of t~e 
second part have hereunto set their hands and 
seals the day and year first above written. 

30 

ROTHSTEINS, INC., 

By 

Signed, sealed and delivered in the 
presence of 

President. 

Served the within summons and complaint Nov. 
12, 1924, upon the within named defendants per-
sonally upon Louis Rothstein, president of Roth-
stein, Inc., a corporation, at his usual place of 
abode, No. 676 Stuyvesant Ave., Irvington, N. J. 

11 

Answ er. 

ANSWER. 
Filed December 10, 1924. 

ESSEX COUNTY CIRCUIT COURT. 

ROTHSTEIN 's, a corporation, MAx 
W EINTRA uB and ELIAS RosEN -
BERG, 

Plaintiff's, 

vs. 
Lours RoTHSTEIN and RoTH-

STEINS INc., a corporation, 
Defendants. 

Action 
at Law. 

Answer. 

The defendants, Louis Rothstein, residing in 
the City of Newark, State of New Jersey and 
Rothsteins, Inc., a corporation of the State of 
New Jersey, answer to the plaintiffs' complaint: 

1. They admit paragraph one of the first 
count. 

2. They admit paragraph two of the first 
count. 

3. They admit paragraph three of the first 
count. 

4. They admit paragraph four of the first 
count. 

5. They deny paragraph five of the first count. 
6. They deny the allegations as set forth in 

p?,ragraph six of the first count and say that no 
representations were made other than those con-
tained in the written agreement. 

10 

20 

30 

7. They deny the allegations as set forth in 
paragraph seven of the first count and say that 40 
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no repre,sentations were made other than those 
contained in the written agreement. 

Defendants deny that plaintiffs are entitled to 
any damages whatever. 

SECOND COUNT. 

1. They admit paragraph one. 

2. They deny paragraph two. 

3. They admit paragraph three. 

4. They deny paragraph four. 

5. They deny paragraph five. 

They deny that the plaintiffs are entitled to 
any damages whatever on this count. 

FIRST SEPARATE DEFENSE. 

Defendants, Louis Rothstein and Rothsteins, 
Inc., will move at the trial to strike out the first 
count of the complaint because it discloses no 
cause of action ais a written contract was entered 
into between the parties to this action which 
embodies all of the terms and conditions of the 
sale. 

COUNTER-CLAIM. 

By way of counterclaim, defendant Louis Roth-
stein, says: 

1. At the time of the sale of the business of 
Rothsteins, Inc., to defendants, he sold and de-
livered to them twelve hundred and nineteen pads 
of trading stamps, each pad containing five 
thousand stamps, to the value of twelve dollars 
and fifty cents for each pad. 

13 
if_teply. 

Defendant, Louis Rothstein, demands as dam-
ages on this counter-claim, the sum of fifteen 
thousand, two hundred and thirty-seven dollars 
and fifty cents, together with costs of suit. 

CHAS. B. CLANCY, 
Attorney for Defendants. 

REPLY. 
Filed December 30, 1924. 

ESSEX COUNTY CIRCUIT COUR1\ 

RoTHSTEIN's, a corporation, MAx 
WEINTRAUB and ELIAS RosEN -
BERG, 

Plaintiff's, 

vs. 
Louis ROTHSTEIN and RoTH-

STEINS lNc., a corporation, 
Defendants. 

Action 
at Law. 

Reply. 

10 

20 

The plaintiffs for their reply herein, respect-
fully say: 3 o 

1. They deny the allegations contained in 
paragraph 1 of the counter-claim of the defend-
ants' answer. 

ABRAHAM HENIG, 
Attorney for Plaintiffs. 

40 
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JUDGMENT. 

ESSEX COUNTY CIRCUIT COURT. 

37046 

RoTHSTEIN 's, a corporation, MAx 10 WEINTRAUB and ELIAS RosEN -

20 

BERG, 
Plaintiffs, 

vs. 

Louis RoTHSTEIN and RoTH-
STEINS INc., a corporation, 

Defendants. 

Action 
at Law. 

Non-suit costs . . . . . . . . . $84.96 
After Verdict Judgment Entered 

November 12, 1926. 
Damage ................ $25,000.00 
Costs . . . . . . . . . . . . . . . . . . . 114.40 

Total ................... $25,114.40 

Abraham Henig, by Merritt Lane, 
Atty. of Pltf' ,s. 

Judgment on non-suit in the above-entitled 
3 O action was rendered on the twelfth day of No-

vember, A. D. nineteen hundred and twenty-six, 
in favor of the plaintiff Rothstein 's, a corporation 
and against the defendants Louis Rothstein and 
Rothsteins, Inc., for eighty-four dollars and 
ninety-six cents costs of suit. 

40 

Judgment after verdict in the above-entitled 
action wa:s rendered on the twelfth day of No-
vember, A. D. nineteen hundred and twenty-six, 
in favor of the plaintiffs Max Weintraub and 

15 

Judgment. 

Elias Rosenberg and against the defendants 
Louis Rothstein and Rothstein 's, Inc., for the 
sum of twenty-five thousand dollars ($25,000) 
damage and one hundred fourteen dollars and 
forty cents, costs of ,suit. 

Judgment entered and signed November 12, 10 1926. 

WILLIAMS. GUMMERE, 
Judge, 

JOHN H. SCOTT, 
Clerk. 

Book 101, page 590 . . 

20 
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lVIax T;JT eintraub, direct. 

ESSEX COUNTY CIRCUIT COURT. 

Monday, November 8, 1926. 

RoTHSTEIN 's, INc., et al., 

vs. 
Lours RoTHSTEIN, et al. 

Action 
at Law. 

Before Hon. William A. Smith, J., and a Jury. 

For the plaintiffs appears Abraham Henig (by 
Merritt Lane). 

For the defendants appears Charles B. Clancy 
(by Alfred F. Skinner). 

2 o ( A jury is called and sworn.) 

Mr. Lane opens for the plaintiffs. 
Mr. Skinner opens for the defendants. 

MAX WEINTRAUB, sworn in behalf of the 
plaintiffs. 

Direct examina.tion by Mr. Lane. 

Q Mr. Weintraub, where do you live f A 
3 O 978 East 24th street, Brooklyn. 

Q Do you know Mr. Rothstein f A Yes, . sir. 
Q When did you first come in contact with 

him t A Some time in January, 1924. 
Q Wheref · A At his store, 415 Springfield 

avenue. 
Q Who were present 1 A Mr. Rothstein, 

Mr. Rosenberg and myself. 
Q Was there a conversation between you at 

40 the time f A Yes, sir. 

17 
Max Tifl ein.fraub, direct. 

Q What was the subject matter 1 A Mr. 
Rosenberg told Mr. Rothstein that the other 
gentleman that he had with him last year could 
not come in as a partner with him, and that 
he brought me over for that; and Mr. Roth-
stein told me the story of the business. 

10 Q, Did he mention the name of the other 
gentleman 1 A Mr. Rosenberg said Mr. Wool-
wick. 

Q Go on and tell us what was said. A Mr. 
Rothstein said, '' Mr. Weintraub, take a look 
around the store,'' and I went upstairs and 
downstairs and looked around and I came back 
to his office. He asked me what I thought of 
it. I said I thought it was a very neatly kept 
store. He asked me where I was located in 20 
business. I was in the haberdashery and cloth-
ing business in Brooklyn. He said it would be 
very wonderful for me and Mr. Rosenberg, in-
asmuch as I knew the haberdashery and clothing 
business I would be able to take care of these 
departments wonderfully. I asked him what the 
business was for the past year. He said, $350,-
000. I asked him what his expenses were. He 
said $76,000 and that it had shown him a net 
profit of eight to ten per cent. on the gross 3 0 
in business, $28,000. He said two young men 
like Mr. Rosenberg and n1yself, being young, and 
he being sick, probably could make more money 
than he has made in those past three years. 

Q And did he say anything with respect to 
what business he had done from 19211 A 1921 
he said he did a business close to $400,000-$393,-
000 but said in that year he didn't make more 
money because he had some n1an managing and 
he had to pay out a larger expense. 40 
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By the Court. 

18 

Q More money than whatf A Than the 
years 1922 and 1923. 

By Mr. Lane. 

10 Q At that time was anything said with 
respect to trading stamps 1, A Yes, he said, 
'' Did you notice the signs 'Stamps' on the sec-
ond floor 1 '' I said I did. He said, '' I am going 
to tell you all about it; about the moving pic-
ture business.'' He did tell me at that time 
about the moving picture stamp company; how 
they had organized and were issuing trading 
stamps; that he had them solely. He said the 
moving picture stamp company had gone into 
bankruptcy and, so as not to lose money, he had 

20 this company deposit money in some certain bank 
that they would have enough money left to 
redeem the outstanding stamps; that he didn't 
lose any money on this transaction. He went 
on to tell us again he was very sick and that 
two young active men like us could take these 
stamps and make a big business of it, and sell 
them to the other stores in the neighborhood 
that they would have to c01ne to Rothstein's 
to redeem them, and we would have more custo-

3o mers come into the store, but through his sick-
ness he could not do anything. 

Q Was any agreement reached at that time 1 
A No, we asked him what he wants for the 
store. He said '' One hundred cents on the dollar 
for inventory and $25,000 for the fixtures;'' He 
said $75,000 cash and the rest on terms, to buy 
the store. 

Q Did you have a subsequent meeting 1 A 
40 About two days afterwards. 
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Q vVho were present? A Mr. Rosenberg, 
Mr. Rothstein and myself. 

Q What took place at that meeting? A We 
told him that we thought the proposition over, 
and things looked logical and we asked him to 
show us a book of records ; he showed us a 
green, long book. It showed $343,000. The 1 O 
$7000 he said he got it by renting out his base-
ment for the holidays for the sale of toys and 
that the toy department made $7000 and that the 
toy department was charged ten per cent. on the 
gross and that gave him $7000. That is what 
his store averaged-between eight and ten per 
cent. on his gross business. 

Q What color vvas this book he showed you? 
A Green. 

Q I show you a green book and ask you 2 o 
whether this is the green book or not. A This 
is not the book because the other book didn't 
have so many figures. 

l\1r. Lane: I ask that it be marked for 
identification. 

(The saine is marked Ex. P. 1 for identi-
fication.) 

Mr. Lane: I call for the production of 
the green book. 30 

Mr. Skinner: Just to make clear possible 
confusion we have a subpoena duces tecum 
which calls upon us to produce a certain 
green book; green is crossed out and black 
written in. We don't want to have any con-
fusion as to color. 

Mr. Lane: I think you will find there is a 
green book and a black book we asked you 
to produce. It is the green book we are 
asking for no,v. 40 
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The Court: This green book is offered 
for identification and is not the green book 
they want and you are called upon to pro-
duce a green book. H.ave you any green 
book you intend to produce~ 

Mr. Skinner: No, sir. I would like to 
have the records show that this book is pro-
duced by the plaintiff. 

By Mr. Lane. 

Q Did you and Mr. Rothstein go over this 
book that he showed you~ A We did. 

Q Did you go over the expenses that were 
shown in that book~ A We did. 

Q Where did you leave that book~ A That 

20 
was left with Mr. Rothstein. 

Q Have you ever after that time seen that 
of expenses that you saw~ A Never. 

Mr. Skinner: One page~ 

Q How many pages were there that showed 
expenses 1 A One page. 

By the Court. 

30 Q What did it show~ A The various ex-
penses for the year 1923, a total of $76,000 and 
a few hundred. 

By Mr. Lane. 

Q Have you ever seen that page since1 A 
No, sir. 

Q Where did you get this book that is 
marked Exhibit P. 1 for identification~ A That 
book I noticed two days after we took possession 

40 of the store and I went up to the office prepared 
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to look over the various expenses of the store 
so that I could familiarize myself with the ex-
penses of the various departments and see what 
the payroll was in order to reduce it if possible. 
I asked Miss Feldman, the bookkeeper at that 
time, and I asked for that book; she opened that 
book. I said, '' That is not the book.'' I looked 10 
for it and I saw a page was carefully cut out. 
I asked Miss Feldman, "Where is the page with 
expenses-1" She said, "It must have been cut 
out by Mr. Rothstein but I have another black 
book here which will show you the expenses of 
1923 and other expenses. 

By the Court. 

Q vV as this after the closing~ A We closed 
on a Friday and I believe I went to the office on 2 0 
:Monday. We had an office downstairs and she 
was upstairs. 

By Mr. Lane. 

Q Did you see the black book 1 A Yes, sir. 
Q vVha t did that show~ A $98,000. And I 

said to Miss Feldman, '' Are you sure that is the 
correct expenses for the year 19231 '' She said, 
"Yes," I said, "My God! something has been 
wrong here. $76,000 was represented to me as 
the expenses. I certainly must have been cheated 
according to this." And then I left the office. 

Q Will you look at this green book and point 
to the place where the page should be. 

The Court: Ask him where he got this 
book. 

30 

Q This green book was given to you at that 
time by Miss Feldman 1 A Yes, at the office. 4 o 
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By the Court. 
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Q That is the one marked for identification? 
A Yes, sir. 

Mr. Skinner : If it is to be used why 
shouldn't it be offered in evidence. 

Mr. Lane: I offer it in evidence. 
(The book previously marked P. 1 for 

identification is received in evidence and 
marked Exhibit P. 1.) 

Mr. Skinner: I understand it is a book 
found by this man after he took over the 
business. 

Mr. Lane: Yes. 
Witness: This is the page (indicating). 

Q That is preceding the page where the 
week-end sales, 1923, January? Is that right? 
A Yes, sir-I beg your pardon, this was not the 
page, it was carefully cut smooth. Thjs is 
ragged-this is the page (indicating), preceed-
ing "bought in 1924." 

Q Is your recollection as to what was in the 
green book, other than these expenses, sufficiently 
accurate or distinct for you to say that this 

30 green book, Exhibit P. 1, was. or was not the book 
that was shown to you by Mr. Rothstein or in 
your statement that it was not based upon the 
fact that it does not contain the sheet showing 
the expenses. A The book shown to me by Mr. 
Rothstein, showing expenses for 1923, expenses 
$76,000, I never saw again. 

Q How is this book different from the one 
you saw? A The other one is a book like this, 
but it didn't have so many pages for the years 

40 1924, 1923 and so forth, and for this business for 
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the year 1923, $76,000, expenses for the year 
1923. 

Q May you be mistaken in your recollection, 
· and may it not be that this is the book with the 
page cut out? A It might be the book with the 
1Page cut out. 

Q Was the green book that you saw an old 
book or a new book? A A newer book than 
this. 

Q So that your recollection is that this is 
not the book at all. A This is not the book; 
it did not have so much writing in for all those 
various years. 

10 

Q Let us go back to the conversation you 
were having with Mr. Rothstein. Was any-
thing said at that time with respect to trading 
stamps-at the second meeting? A Yes, sir. 20 

Q ':l1ell us what was said. A I:Ie said that-
I asked him how he keeps track of these trading 
stamps outstanding. He said there is a girl in the 
office by the name of Miss Foster who carries a 
book and that has various trading stamps. There 
is a certain number go to the upper office every 
morning and what she delivers hack next morn-
ing shows what wa's given out that day. They 
know just how many stamps they redeem by 
knowing the number of stamps going up. He 30 
said, ''You wHl find at the end of the year, or 
January, tl1e outstanding nun1ber of trading 
stamps is between two and three hundred-
never more-because the biggest an10unt of busi-
ness conducted in this store, and he showed me 
the October and N oven1ber months, is during 
the last part of the year, and you ,vill find after 
you have been here a while, you will see the 
same faces every day and the people buying this 
merchandise usuu11y make their heaviest pur- 40 
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chases during November and December and they 
redeem these books. After December, there is 
rarely more than two hundred or three hunclred 
dollars outstanding. $200 or $300 is not im-
portant don't bother your head about it. I said, 
"I won't bother my head about it, as you say, 

10 in a proposition of this kind.'' 

20 

Q· Were any terms discussed at that time 0? 
A Yes, sir, he said, "Mr. Weintraub, I want 
$75,000 in cash and $2000 notes.'' I offered him 
$50,000 cash and $1500 per month. I-Ie said, "I 
will not take any such offer when the store makes 
for me between $28,000 and $30,000 net profit per 
year. I want only $2000 per month-$24,000 
per year. The store is making $28,000. All you 
have to pay me is $24,000 per year. You will 
only be paying me out of the profits of the busi-
ness. If you have $75,000 in cash to put in, you 
will be on the sarne footing as I have been, pay-
ing the bills every first of the month, you will 
not have to have any money or go to any banks, 
only out of the profits of the business. 

Q Was there anything said as to the salary 
drawn bv him 1 A He showed me he draws 
$150 a ;eek, that was included in the $76,000 
on the expense sheet. 

30 Q Did you finally reach any agreement at 
that conference 1 A No, we reached no agree-
ment. 

Q When did you next see him f A We told 
him we would like to look over the stock and see 
how he made his inventory. We made an ap-
pointment for two days afterwards. He said he 
wanted us to come at night so no one would 
know the store was going to be sold. 

Q Who were present at the next meetingf 
A Mr. Rothstein, Mr. Rosenberg, Mr. Apfel-

40 baum, the agent; his son, and myself. 
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Q Whose son 1 A Mr. Murray Apfelbaum 's 
son. 

Q What took place then 1 A I went over to 
the haberdashery side and the clothing side and 
compared sheets. Mr. Rothstein said, "Wein-
traub, what do you think of the stock1" I said, 
'' A lot of articles I may be able to duplicate 1 O 
for less than your cost price but that doesn't 
make any <lifforP1we." He said, "I am selling 
a profitable business, not for auction.'' He 
opened a book of cost prices and selling prices. 
He said, "Figure it out for yourself." Every 
item of shirts had a ticket of cost price and sell-
ing price. The cost price was in a code. ''You 
will find my general mark is between thirty and 
forty per cent. Take thirty pm· cent. off $350,-
000 and you will find what I told you is net. $76,- 20 
000 is the expenses and the difference between 
them is $28,000 or $29,000, making between eight 
and ten per cent. net." Mr. Rosenberg looked 
over his department and we told him that while 
the prices could be duplicated for less yet, we 
were , buying a profitable business. We argued 
and tried to buy for less. He got mad at us and 
took off his shoe and his sock. He said, '' If it 
wasn't for my sickness-if I stand on my feet for 
one day I have to be in bed after that." That 30 
impressed me that he was selling not for the fact 
of making any money but he could not attend to 
his business. 

Q What was the basis used in figuring 1 A 
From his cost price. 

Q What wa·s said about the fixtures? A 
$25,000. 

Q vVhat kind of fixtures were they? A He 
told us these fixtures had come part from Rothen-
berg's that went out of business on Fourteenth 
street before. 40 
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Q How long beforef A Two years ago or 
three years ago. He said he had purchased them 
second-handed. 

Q How was the price of the fixture -s fixed? A 
$25,000. 

Q How was it fixed 1 At cost or what 1 A At 
lO cost because he had just prior to that purchased 

some registers, and they were carried at cost 
Q You say he got $25,000 for his :fixtures, 1s 

that right 1 A Yes, sir. 
Q He got $25,000 from you for his :fixtures? 

A Yes, sir. 
Q What was the actual amount that he go! 1 

A $25,000 for his fixtures and $117,500 for his 
inventory stock which he showed us. 

Q Wasn't there something about Mr. Apfel-
20 baum's cutting his ,commission? A I only heard 

recently he cut hi•s commision about $5,000. They 
stepped aside that night to talk it over. I don't 
know what it was. 

30 

Q Did you reach any agreement at that time 1 
A We told him we were considering the matter 
and we would think it over. 

Q When did you meet him again 1 A We 
again went Saturday morning to Mr. Apfel-

'd "M baum 's office and we s·a1 , urray-

Mr. Skinner: The following Saturday1 

Q The following Saturday1 A Yes, of that 
same week. And we asked him, "Murray, why 
don't you help us put it through?'' He said, ''You 
know what Mr. Rothstein said. He wants $75,-
000 in cash and $2,000 per month.'' He said, '' I 
will call Mr. Rothstein up to my office and let us 
see whether he won't take any le'Ss.'' He called 

40 Mr. Rothstein on the telephone and asked him 
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to come down. In about fifteen minutes Mr. 
Rothstein came down to the office of Mr. Apfel-
baum and we again started to discuss the price. 
He said, '' Forget $50,000 cash and $1,500 in 
notes. If you fellows have $75,000 in cash and 
put it into this business, you will always be 
flushed with money and pay out of the profits of 1 O 
the business.'' He said, '' You don't want my 
money, you want me to get out of here.'' He 
said, '' The business is making $28,000 net per 
year. Why can't you pay me $2,000 per month? 
You want to get me out of here as quickly as you 
can.'' After discussion with Mr. Rosenberg, we 
agreed to pay _him $2,000 per month. 

Q Did you reach an agreement on that oc-
casion? A We told him that we would consider 
the $2,000 per month. Mr. Apfelbaum said, 20 
"Weintraub-

Mr. Skinner: Was this afterward reduced 
to writingf 

Mr. Lane: Yes. 
The Witness: I said we didn't reach an 

agreement. I said, "We probably will take 
it.'' Mr. Apfelbaum suggested that we put 
up a deposit. I said I would rather put a 
deposit up with my attorney. Mr. Apfel- 30 
baum said there is another gentleman coming 
out at two o'clock who will give $100,000. 
He said, "If you don't put a deposit up you 
will probably lose it," and he said, "Nir. 
Rothstein, isn't that so P" He said, "Yes." 
He said, '' I prefer you and ~fr. Rosenberg 
and I have investigated you in Brooklyn." 
He said, '' I would rather sell the store to 
you and have you as my tenants.'' 

40 
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Q What happened? A We left. I should 
think it was Monday when we received a call 
from Mr. Rothstein. We finally got in touch 
with Mr. Henig and we finally went up to the 
office of Mr. Clancy and drew the agreement. 

Q Did you draw the agreement In Mr. 
10 Clancy's office? A Yes, sir. 

Q I show you an agreement dated the 21st 
day of January, 1924, and ask you whether that 
is the agreement. A That is the agreement. 

Mr. Lane: I offer it. 
(The same is received In evidence and 

marked P. 2.) 

Q Did you sign this agreement that day? 
20 A Yes, sir. At that time we signed, he said, 

"If you fellows-" 

Mr. Skinner: I object. 
The Court: If it bears on the question 

of fraud, I will allow it. 
Witness: He said, '' If you fellows want 

to get it back, I won't give you back a penny 
of the $5000 that we put up as a deposit." 

Mr. Skinner: The agreement provides 
3o for that. 

40 

Witness: I don't think so maybe I am 
wrong, but that is what he said. 

By Mr. Lane. 
Q When was the transaction closed 0? A On 

a Friday of that week. 
Q Did you receive a bill of sale? A Yes, . sir. 
Q Is that it (indicating)? A Yes, sir. 

29 

Mr. Lane: I offer it. 
( The same is received In evidence and 

marked Exhibit P. 3.) 
Mr. Skinner: Subject to corrections, 1s 

that agreed. 
Mr. Lane: Yes, sir . . 
Mr. Lane: With respect to this bill of 

sale, if the court, please, I do not want to 
read either of these documents to the jury, 
but I do want to direct the attention of the 
court and the jury to the fact that in the 
schedule which is the things conveyed, there 
is included the entire stock of merchandise 
and fixtures together with the good will 
of the business. Judge Skinner said no good 
will was transferred. 

Q After the transaction was closed, you have 
already told us so I won't have you repeat that 
about your conversation with Miss Feldman 
about the black book and all that. After you had 
had your talk with Miss Feldman did you see 
Mr. Rothstejn? A Yes, sir. 

Q Where? A In the lower office. 
Q Who were present? A Mr. Rosenberg, 

Mr. Rothstein, and myself. 

10 

20 

Q What was said? A I said to Mr. Roth- 30 
stein, when you sold us this proposition you told 
me and showed me a book of expenses $76,000 
for the year 1923, and I went up to the office 
and asked Miss Feldman and she showed me a 
book showing $98,000. '' Ile said, '' \Vhere did 
you see that book ·?'' I said, '' J\1iss Feldn1an 
showed it to me.'' lie said, '' I thought all 
the books were rerr10ved by Puder & Puder. '' 
I said, '' She said this book was kept for her 
personal use and she kept that book.'' I said 4o 
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to him, '' There is something wrong here.'' He 
said, '' Listen Weintraub, don't mind anything 
about the books.'' I-Ie said, '' That is for gov-
ernment purposes.'' He said, ''You are too 
young to understand these things. Never mind 
what you saw." He said, "Get down to business 

10 and you will see that you will make more money 
than I could.'' He wrote $350,000 on a piece of 
paper and $28,000 profit and he said, '' Forget 
about the books and get down to business.'' I 
said, "It doesn't sound any too good for me. 
I don't know whether it is so or not." I said, 
'' Mr. Rothstein, I really believe you cheated Mr. 
Rosenberg and myself." I said, "We will run 
this business practically on the same lines and 
within a period of five months in comparison 

2 0 with the expenses you had and ours we will be 
in a pretty good position to see whether your ex-
penses were $76,000 as represented to me or 
$98,000 as they actually were.'' He just didn't 
say anything just '' All right'' and went away. 

Q What did you discover with respect to the 
trading stamp situation? A There was one 
other meeting I had about the trading stamp 
situation-

Q Did you have another meeting with Mr. 
30 Rothstein about this other thing you have been 

testifying about? A Yes, about the discount on 
the merchandise. vV e paid hi1n cost price on 
his inventory, not less the discount. The dis-
count he got. 

Q When did you have that conversation °? 
. A About one day later. 

Mr. Skinner: After he had closed? 
Witness: After we closed. 

40 Q Where? A At the office upstairs. 
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Q Who were present? A Mr. Rosenberg, 
Mr. Rothstein, and myselfc 

Q What occurred? A I said, '' Mr. Roth-
stein, do you know that you have received-JI 
had looked through the various bills. and knew 
from my own business in Brooklyn that the bills 
were discounted from two to eight per cent. I 
said, ''You collected discounts every month. I 
think we are entitled to that." He said, "I don't 
think you are. At any rate, I am going to call 
up n1y brother-in-law Mr. Spitz in Paterson'' 
and he called him up and had some conversa-
tion with him in our presence. He said, '' All 
right. I will give you $2500. '' I said, $2500 is 
not enough. That is a little less than two per 
cent." I said, "You have been making between 
two and eight per cent. He left with $2500. 
The next day he said, "I wouldn't give you five 
cents. I have seen my attorney, Mr. Clancy, 
and I won't give you a nickel.'' I said, ''You 
already show yourself a man who wants every-
thing.'' He said, ''I · don't care a darn about 
you.'' I spoke to Mr. Rosenberg about it-

Q vVhen did you have a conversation with 
Mr. Rothstein about the stan1ps 1 A That was 
during the month of February. 

10 

20 

30 Q What had happened with respect to the 
stan1p situation 1 A I looked through the 
books and Miss Feldman showed me that the 
trading stamps for some $400 odd were redeemed 
for January, 1924. I said, '' Miss Feldman, there 
must be a lot of stamps outstanding.'' She 
said, '' Oh, yes. They come in that way every 
year.'' I said to Mr. Rothstein, "You said to me 
that the outstanding stamps was between $200 
and $300 and not to bother about it.'' I said, 
"It is January, and we paid $400 and here we 

40 
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have to redeem all these trading stamps you 
have benefited by. We know nothing about 
them." I said, "Haven't you any heart f" He 
said, ''Don't bother me, I don't want to know 
anything about it." 

Q I show you a book and ask you whether 
10 that is a trading stamp book issued by the old 

corporation, during Mr. Rothstein's manage-
ment of the business, but which you redeemed 
afterward. A It is. 

20 

Mr. Lane: I offer it in evidence. 
Mr. Skinner: I object to the admission in 

evidence of this book. Apparently it is 
offered in evidence without proof that it is 
a book of stamps redeemed by the plain-
tiff after closing. There is no proof as to 
when the stan1ps were issued; they may have 
been issued by the plaintiffs thernselves after 
they bought the business. I can't see that 
on the plaintiff's own story that this is 
admissible. 

Mr. Lane: The witness has testified it 
was issued prior to his going into the store 
and was redeemed after. 

The Court: Yes, but it is hearsay evi-
30 dence. 

40 

Q How do you know that that book which 
I have shown you, or the stamps in that book, 
were issued prior to your going into the store f 
A We saw immediately that we were absolutely 
cheated in this trading stamp affair, and I said 
to l\1r. Rosenberg, "We will have to sue Mr. 
Rothstein in this transaction, and in order to 
show how many trading stamps we have been re-
deeming, let us change the color of the stamps 
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from the printing company which he didn't want 
to tell us, but which we found out later.'' I 
ordered them blue. We were issuing blue stamps, 
not any more red ones. Any red ones we were to 
redeem were issued by the old corporation. 

Q And this other book I show you which con-
tains blue stamps, were they issued by you f 
A · That is the same stamp which was issued by 
us. 

Cross examination by Mr. Skinner. 

( Cross exainination on the question of trading 
stamps.) 

Q You say under oath you issued no stamps 
of the kind Rothstein had been issuing but 
changed the color and issued an entirely new 
lot f A We changed the color. 

Q Didn't you issue any of the old color 1 
A Maybe for two weeks. 

Q Didn't you issue them for several months f 
A No, sir. 

Q Didn't you issue them the entire month of 
January f A January, yes, because we had no 
control of the store. 

Q Don't you know it was turned over to 
you as of January 1st and the agreement called 
for him to do that f A Yes. 

Q I-Ie ran it for you f A To January 25th. 
Q And he accounted to you for everything f 

A Yes. 
Q And he accounted for the redemption of the 

starr1ps 0? A I don't know anything about the 
redemption of the stan1ps f 

Q Did he in that account show the redemption 
of trading stamps f A I didn't pay attention to 
that. 

10 

20 

30 

40 
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By the C O'u,rt. 
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Q You are asked if you don't know that that 
was included in the accounting? A Whether 
these ola books were in the account? 

10 By Mr. Skinrner. 
Q Whether there was included in the account 

for January's business expenditures made by 
him for the redemption of trading stamps-that 
kind he had been issuing? A I don't think so. 

·Q But you said you didn't pay any attention. 
. A No, because the accountants were straighten-
ing the books and we relied on Puder & Puder. 
We had that much confidence in Puder & Puder 
to take care of us. 

Q You mean you relied on Puder & Puder 
20 to do anything more than report to you what 

the expenditures were? A Exactly. 

30 

Q But you didn't rely on them to find out 
whether you had been cheated? A I knew noth-
ing about how these stamps were going to come . 
Ill. 

Q Haven't you been telling us how they 
were coming in? A Yes. 

By the Court. 
Q You admit red stamps were issued in 

January? A Yes. 

The Court: Then, Mr. Lane, you haven't 
proved it. You have got to show that it 
was issued by the defendant. 

Mr. Lane: I won't press it at this time. 

By Mr. Lane. 
Q What was the next thing that occurred with 

40 reference to anything that you discovered as to 
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the business which Mr. Rothstein bad done? 
A That was some time in May, 1924. Mr. 
Rothstein came into the store and said, '' Did you 
receive any accounts here from my accountants, 
Puder & Puder? '' I said, '' I didn't.'' He said, 
'' You know very well you did, because they were 
mailed here by Puder & Puder." I said, "I 1 O 
didn't see them." I said, "But I know by this 
time you have cheated us.'' Miss Feldman told 
me he spoke to her about these various reports. 
He said they were mailed by mistake, but these 
were reports we had already in our possession . 
They were addressed to Rothstein 's, Inc. We 
saw the actual profit he made in 1923, and I knew 
I was not handed a square deal. 

By the Court. 

Q As I understand, you kept the reports you 
received from Puder & Puder? A Yes, sir. 

By Mr. Lane. 

Q I show you a report of accounts from 
Puder & Puder and ask you whether that is 
the report you received in the mail addressed 
to Rothstein 's, Inc? A This is the report. 

Mr. Lane: I offer it. 
Objected to. 
Mr. Lane: I won't press it at this time. 

I ask that they be marked for identification. 
(The same is marked Exhibit P.4 for iden-

tification.) 

Q Did you take this report up with Mr. 
Rothstein up at any time? Did you tell him you 
had it? A I didn't tell him I had it. 

20 

30 
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Q Did he ever come to you and ask you 
about it again? A He was in a few days after-
ward and asked, "Have you found it?" I said I 
didn't know anything about it. 

Q What did he say? A He said, '' I know 
you have it here, somewhere, and you don't want 

10 to give it up." I said, "I don't know what you 
mean, and I haven't got it.'' 

Q· What happened next? A June 1st was 
a Sunday he came in on Monday morning, the 
second, about 9 :30, and he brings in a check made 
out to himself for $1000 for rent. I said, "Where 
did you get that?'' He said Miss Feldman made 
it out for him. I said, "I can't give you the 
rent now, but I will give it to you in a few 
days." He said, "All right." I said I would 

20 give it to him. He said he would come in for it. 
The reason I didn't want to give him the check 
at that time was-

Q Just tell us what occurred. A He left. 
Q Did you see him again 1 A Yes. 
Q When? A Friday of that week. 
Q Did you have a conversation with him? 

A Yes, sir. 
Q What was the conversation 1 A On the 

instructions of Mr. Henig-
3 O Q Never mind the instructions. A I came 

up to his home and I had the rent in my pocket 
in cash and I said, "Mr. Rothstein, good morn-
ing.'' He said, '' Good morning, Mr. Wein-
traub." I said, "I suppose you know why I am 
here." He said, "I won't take it from you." 
He said, '' Come in, I want to talk with you.'' He 
said, '' Listen here, I have just about got you 
where I want you. Unless you come to my attor-
ney's office and sign that you have nothing against 

40 -me, I won't accept the rent from you.'' He said, 
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'' I am Mr. Rothstein, from Newark, and you 
come from Brooklyn, and I will positively break 
you.'' I said, '' Will you really have the heart 
to put us out? After we gave you $75,000 would 
you have the heart to do that?" He said, "I 
would have the heart to do anything." I said 
"~hy don't you leave this to arbitration by 
business house; any business house you have 
been doing business with and I will in turn select 
a house I have been doing business with, and 
they together are to select a third and we will 
go and sign any agreement they say." He said 
"I d 't ' on care what they say. It is what I say." 
I said, '' You have cheated me, and you want to 
take the heart out of us." He said, "Weintraub 
go out and think it over, otherwise I will surel; 
break you.'' 

Q Then what happened? A He rang me 
up on Monday afternoon. I said, '' Mr. Roth-
stein, I want to have peace with you. I have 
decided to do nothing. I just want a square deal 
from you.'' 

Mr. Skinner: I object to it. I don't see 
what relevancy this other talk had loose 
talk that does not prove anything. ' 

The Court: I will allow it. 

Q Did J\llr. Rothstein institute a suit in 
the district court for the possession of the 
property? 

Objected to as immaterial and irrelevant. 
The Court: He has testified that the 

defendant refused the rent; that is, refused 
to take the rent when he offered it to him, and 
then Vi!ants to prove that he started a suit to 

10 
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get possession of the property. I don't 
think that that alone has enough evidential 
force to warrant its being proved here. I 
will sustain the objection. 

Q Have you kept track of the amount of 
10 business you did for the first six months of 

1924 and the profit? A Not the profits, but 
the business. 

Q You did 1 A Yes, sir. 
Q Did you ever have any talk with Mr. Roth-

stein as to those figures? A I did not. 
Q Who kept those accounts 1 A The book-

keeper, Miss Feldman. 
Q Did you have an audit made of the busi-

ness for the year of 1924 by Puder & Puder? 

20 A Yes, sir. 
Q Who made that audit 1 A Mr. Arm-

strong. 
Q Of Puder & Puder? A Yes, sir. 
Q What records did he have access to 1 A 

A~l the records that were in the store: inventory, 
amount of business, and general running ex-
penses of the store. 

Q Did he have your complete records 1 A 
Complete records. 

3 0 ·Q Did he have all your records 1 A All 
of our records. 

Q Were those records showing the conduct of 
the business accurately? A Yes, sir, accurately. 

Q Did he make a report to you? A Yes, sir. 
Q I show you a report and ask you whether 

this is ?, report that he made, dated February 
25, 19251 A Yes, sir. 

Mr. Lane: I offer it for identification. 
(The same is marked P. 5 for identifica-

40 tion.) 
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Q How long have you been in businss 1 A 
For myself? 

Q Yes. A About ten years. 
Q What has been your business during the 

ten years preceding the time you bought this 
store 1 A Clothing and men's wear-haber-
dashery. 10 

Q What was the kind of business you bought 
from Rothstein? A As far as the clothing and 
haberdashery, it was a nice, clean, neat business. 

Q What kind of a business? A A depart-
ment store. 

Mr. Lane: That is all at this time. I 
have further questions to ask on the item of 
damages, but I can't without laying a founda-
tion. 

Cross examination by Mr. Skinner. 

Q In your ten years in the clothing and 
haberdashery business you had considerable ex-
perience as to the profits that can be made? 
A Yes, sir. 

Q You came to this negotiation with the 
knowledge of the profits that ordinarily can be 

20 

made in that business? A Yes, sir. · 
Q And you didn't need any information from 30 

Rothstein on that point f A I wouldn't say that. 
Q For you already knew the usual profit. 

A What my profits were in my business. 
Qi In the kind of business you carried on f 

Some stores might have one per cent. and 
eight per cent. 

Q It depended a good deal on the manage-
ment. A Every business does. 

Q You wouldn't expect to have a sick man 
1nake as good a manager as a well man? A No 40 
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·Q You knew he was sick for years? A. 
He told me so. 

Q You knew that during the past three years 
he had made an average profit of eight to ten 
per cent. A He told me so. 

Q How did that strike you? Was it up to the 
1 O usual or beyond it? A It didn't strike me. I 

thought of it as a profitable business. 
Q Didn't you say something to yourself as 

forming some opinion as to whether it was usual 
or beyond or below? A It was a nice profitable 
business. 

Q Such as you would expect a man to make 
:who was able to take care of his business? A 
Yes, sir. 

Q And a good deal more than you would ex-
20 pect a man to make when he was sick? A I 

wouldn't say that. 
Q Will you tell the jury why? A I don't 

know what a man could do. 
Q When he told you eight per cent. you 

couldn't tell what you could do. You had to 
determine what you could do on the basis of 
your own experience and your knowledge of the 
business. You didn't know. A Repeat that, 

30 please. 

( Question withdrawn.) 

Q When he told you that he had made eight 
per cent. you knew that that didn't tell you 
what you could make, didn't you? A No. 

Q For your purchase of this property you 
depended, did you not, on your own judgment of 
what you could make of that place? A My first 
judgment of what a man could make in that par-

40 ticular business? 
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Q That was the first information you had? 
A He told me so. 

Q That was the first information you had? 
A The first information from Mr. Rothstein . 

Q The first information of any kind as to 
Rothstein 's business? A Yes. 

10 Q After that you got a good deal more in-
formation, didn't you? A Practically on the 
same lines. 

Q You examined the books? A I examined 
the books. 

Q And you looked through them? A I 
looked through them. 

Q He showed you the business that had been 
done? A Yes, sir. 

Q Did you say that the book you looked 2 o 
through showed the business that had been done 
any different from this book that is produced 
as Exhibit P. 1? A Yes, sir. 

Q You say that from memory, do you? A 
Yes, sir, from actually seeing it. 

Q Would you say from memory that the book 
which you saw is not this one and had a page 
containing expenses of $76,000? A Yes, sir . 

Q That page you pointed to here as having 
been cut out, do you ren1ember? A I said a 3 o 
page had been cut out from this book. 

Q Why did you point to a page that had been 
cut out? A I asked for expenses-

Q vVhen on the stand, why did you point to 
a page in this book which you say is not the book 
that was shown to you- A I asked Miss Feld-
man for the book of expenses and she said it 
is kept in this book and when she came across 
it she said, "It looks like it has been cut out by 
Mr. Rothstein'' and she said, '' I have another 

40 
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book here which I kept personally which will 
show you the expenses for the year 1923." 

Q I again ask you if this was not the book 
that was shown to you by Mr. Rothstein why 
did you point to a page cut out in it? A Miss 
Feldman told me there was a page cut out. 

1 O I asked her for the book of expenses. 

20 

Q Did you mean to give the jury the im-
pression that a page had been cut out to conceal 
anything from you? A Yes, the expenses. 

Q You mean to tell the jury that there was 
another book that was left showing the true 
expenses? A Yes, 1\!Ir. Rothstein himself was 
surprised. He said he instructed his accountants 
to remove every book. Miss Feldman kept that 
book herself. 

Q vVhen you picked out here the page that 
was cut out why did you point to the wrong page 
in the first place 0? A I remember distinctly it 
was a fine-cut page. 

Q Having remembered it was a fine-cut page 
you pointed to a page that was fine-cut and 
pointed to a page that was ragged? A I beg 
your pardon? 

Q Didn't these negotiations start a good deal 
earlier than you said? A January, with me. 

3 0 Q Weren't you there looking at this very 
store in December, 1923? A Not me. 

Q Didn't you have any communication with 
Mr. Apfelbaum in December, 1923? A Not me. 

Q Who did? A I don't know; not me. 
Q Didn't Mr. Apfelbaum bring this store to 

your notice? A Through Mr. Rosenberg. 
Q In December, 1923? A I don't know 

when he was there. 
Q I asked you if Mr. Apfelbaum did not 

bring, through Mr. Rosenberg, this store to your 
40 notice in December, 1923? A No, sir. 
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Q He brought it to Mr. Rosenberg's notice 
didn't he? A I wasn't present. ' 

Q Rosenberg told you about it f A I think 
he told m.e in November, I think. 

Q Rosenberg told you in November or De-
cember that Apfelbaum had brought this store to 
his notice? A Exactly. 1 o 

Q And you and Rosenberg considered it 1 
A I told him I couldn't go out to Newark until 
January when Mr. Rothstein would have his com-
pletion of the business of 1923. I had the rush 
season on at the end of the year. 

Q Didn't Rosenberg go out and report after-
ward to you? A No, sir. 

Q Are you sure about that? A Positive. 
_Q S? the first actual observation you had of 

this business was in January, 1924? A Exactly. 
Q And you are sure of that? A Absolutely 2 

O 
sure. 

Q Didn't you examine at some time or other 
-. thoro~ghly ex~mine-this store and the place 
around it as a site for that business f A After 
I was there I saw Mr. Rothstein. 

Q \Vhen was that? A In January. 
. Q I-Iow long before the agreement was 

signed 1 A After the first meeting. 
. Q How long before the agreement was 

signed 1 A Some time around then· after I had 3 
O 

a meeting with Mr. Rothstein. ' 
Q Can't you tell us how long before the 

agreement was signed? A The whole thing took 
fifteen days. You can judge for yourself-

Q I will judge for n1yself if the whole thino-
took fifteen days the whole thing was :fiftee~ 
~ays before the agreement was signed? A 
-Yes, probably. 

Q You made a thorough examination? A 
I don't know what you n1ean by thorough. 40 
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Q What did you do? A I looked at the 
neighborhood. 

Q You saw it was a thickly-populated dis-
trict with people passing every minute of the 
day? A No, it is not. You see people walking 
about but not like Broad and Market street. 

10 It was not populated and I wouldn't call it a 
one hundred per cent. location. In my opinion 
it would be a sixty per cent. location. 

Q You found out something about the loca-
tion, at any rate, didn't you? You formed an 
estimate of it? A I didn't; I looked around 
there. 

Q When you say you called it a sixty per cent. 
location didn't that mean it was what you judged 
it to be be? A I found it out then, yes. 

20 Q What is a sixty per cent. location? A 

30 

Why a man could not open up a store immedi-
ately and do business. If you open on Broad 
or Market street you could do business immedi-
ately, but not a location like this. You would 
have to get established. 

Q You figured Mr. Rothstein had made $28,-
000, or eight per cent. on a gross of $350,000? A 
Yes, sir. 

RECESS FROM 1 TO 2 P. M. 

AFTER RECESS. 

MAX WEINTRAUB resumes the stand. 

Cross examination by Mr. Skinner ( continued). 

Q I have shown you this book Exhibit P. 1, 
40 1'lnd called your attention to the two pages that 
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you had pointed out as having been cut out. Did 
you point to those with the intention of in-
timating to the jury that 1\1:r. Rothstein was in 
some way responsible for those pages being cut 
out? A I was not present-

Q I didn't ask you that. A That I had in-
timated? I would. 10 

Q Of course, you have no knowledge. All you 
know is that the pages are cut, is that it? A 
That's it. 

Q You want to put it on Mr. Rothstein? 
A I didn't want to put it on Mr. Rothstein. 
The bookkeeper · said it was probably cut out by 
Mr. Rothstein. He is the only one that had 
access to these books. These were the words 
used by Miss Feldman. 

Q At any rate, the reason for it is to intimate 20 
that it was Mr. Rothstein that cut those pages 
out? A Yes. 

Q Is there any reason why he should have 
cut both pages out? A I said I remembered 
that was a straight line cut and that was ragged. 

Q But it was cut out. A But I said there 
was a page -cut out of that book. I said that 
does not look like the book because that was 
a fine-cut page. 

Q It was a page that showed expenses for 3o 
the year 1923, wasn't it? A Right. 

Q This is not the book that was shown to 
you? A No, sir. 

Q Can you suggest any reason why Mr. 
Rothtsein shou]d cut the page out of a book 
so he can shoVi7 you? A For his own benefits. 

Q The other one that you did see was there 
for you to see? A I-Ie showed it to me in his 
private office. 

Q Then that is the one that said $76,000 ex-
penses? A Yes, sir. 40 
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Q Why did you pick out this second page 
here at all, or either of these pages, if what was 
shown to you was a page in another book? 
Why do you refer to this book at all? A I 
asked Miss Feldman for the book where she 
keeps her expenses. I didn't pay any attention 

10 to the book. We came across this cut page and 
we looked for it. 

Q I am asking you for your own mental 
processes here. Why did you point to the first 
page? A I pointed to the cut out page; I knew 
it was in that book. 

Q How did you know it was in that book? A, 
I saw the two pages cut out after I took the 
store. 

Q Do you mean to say Mr. Rothstein cut out 
2 0 a page and left the book there for you to see? 

30 

40 

A It is possible. 
Q Left it for you to see that the page had 

been cut out? A Yes. 
Q You turned from the ragged-cut page to 

the other one as being the correct one. You 
meant by that, did you not, that was the page 
that had been cut out corresponding with the 
page that you had seen? There were two books. 
A Yes, sir. 

Q One showed $76,000 expenses? A Yes, 

Q vVasn 't it this page that showed $98,000? 
A It must have been. 

Q I want to call your attention to the fact 
that this ragged-cut page precedes the page 
marked '' sales for 1923''? A Yes. 

Q You would rather expect that would be a 
page that showed the expenses for the same 
year? A I ·wasn't expecting anything. 
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Q Wouldn't you expect to find out that the 
same pages for sales of that year- A Whether 
it was prior or after would not make a particle of 
difference to me. 

Q Find the nicely cut page. A There it is 
(indicating) . 

Q That precedes the page that gives "Bought 1 O 
in 1924." A That's right and just after the 
purchases of 1923. 

Q There are sales up-to-date 1923. A Very 
true. 

Q We have preceding this a page marked 
'' Sales for 1923'' another one '' Purchases for 
1923 '' then one '' Stock on hand 1923'' ; then one 
'' Sales up-to-date 1923''; then, '' Purchases up-
to-date 1923"; and then comes the cut-out page 
and a page "Bought in 1924'' and then "Sold in 20 
1924'' and '' Sold in 1924'' and '' Expenses 1924 
and Stock on hand.'' You notice that the page 
for expenses 1924 comes ahead of stock on hand. 
A I wasn't keeping the books. 

Q You didn't cut those pages out yourself? 
A I honestly did not. 

Q You honestly did not. A No. 
Q You found two days after you had bought 

this business that you were cheated? A Ab-
solutely. 

Q Will you explain to this jury why you did 
not bring suit until November, 1924? A Just 
on the assertion that l\1r. Rothstein told me in 
the office that that book was entirely different 
and it was kept for government purposes and 
I could rely on his statement that the true ex-
penses for that year 1923 were $76,000, not as 
the books showed. 

Q How did you know they were not? A I 
took his word for it. 

30 
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Q How did you know they were not 1 A 
What was the other book 1 

Q If he was keeping another book for the 
government it was to show less profit. A I 
don't know. 

Q You know it is to keep down the income 
1 O or profit f A That is the . usual thing. , 

20 

Q rtihe usual thing would be to exaggerate 
the expenses. A Yes. 

Q You understood that the book was $96,000 
was an untrue statement 1 A Yes. 

·Q· Do you point to that now as pointing out 
that the other $76,000 was wrong f A It was 
wrong. 

Q You said the $98,000 was made up for the 
government. 

Mr. Lane: I object to that. He said Mr. 
Rothstein so stated. 

Q I understand. Mr. Rothstein told you that 
and you took his word for it. You have no 
reason now to doubt it t A Doubt what f 

Q That it was a book made up for the gov-
ernment. A That book $98,000 was the ex-
penses for that business. 

30 Q Then this book was made up for the gov-
ernment. A He told me that $76,000 were the 
expenses and I found them to be $98,000. 

Q You found them to be $98,000 in a book 
Mr. Rothstein told you was made up for the 
government. A Exactly. 

Q You do not take his word for it, but 
jumped to the conclusion that that was the true 
statement of the expenses. A It was the true 
statement. I took Miss Feldman's word that 

40 it was a true statement. Mr. Rosenberg was 
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not intent on going into court. He wanted to 
keep on good terrr1s with Mr. Rothstein and he 
wanted to figure up ·what our expenses would be 
for the first few months. 

Q You understood that was a book made up 
for the government and you knew a book for the 
government would exaggerate the expenses. A 10 
Yes. 

Q That book you told us was made for the 
government you are taking as being the true 
statement f A We found out later it was not 
made up for the government; it was true. There 
was nothing padded there. He told me that. 

Q That was the book shown to you f A 
Shown to me by Miss Feldman. 

Q And that showed- A $98,000. 
Q That was the book that was shown to you 20 

by Mr. Rothsteinf A Yes, sir. 
Q Was this book shown to you by Mr. Roth-

stein 1 A A book like that. 
Q Were there three books t A Two. 
Q There were three books, two green and 

one black. A Yes. 
Q Two days after you took possession you 

found you had been cheated. That was January 
1924 t A Yes, sir. ' 

9 I as~ you to tell the jury why it was you 3 0 
waited until November, 1924 to bring this suit f 
A I spoke to Mr. Henig much before November. 

Q Didn't you attend a party given by Mr. 
Rothstein to his employees before he sailed to 
Florida 1 A I don't know where he sailed; it 
was after we bought the store. 

Q You were there. A Yes. 
Q Rosenberg was there 1 A Yes. 
Q That was after you found out about beino· 

cbeated ? A Yes, sir . 
0 

40 
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Q You bid him goodbye and God speed and 
you wished him luck, A I don't know whether 
I was or wasn't. I attended the party. I 
wanted the good "\Vill of the store employees; · 
I was one of them. 

Q Did you think you would lose the good will 
10 of the store employees by disclosing the fact 

that you had been cheated 1 A I didn't think it 
was necessary to go into it with the store em-
ployees about that. 

Q Did you think the store employees would 
not sympathize with you if they learned you had 
been cheated 1 A I didn't ask them for an .. op1n1on. 

Q Rosenberg and you put in $75,0001 A 
Yes, I put in $7,000 after that. 

2 0 Q I mean at the time you bought it. A I 
put in altogether $44,000. 

Q At the time you bought 1 A $75,000 .. 
Q Half and half between you. A Yes, sir. 
Q You provided in the agreement that you 

contemplated forming a corporation ~nd that it 
might be transferred to the corporation. A I 
assume it was. 

Q Don't you know 1 A Yes, sir. 
Q At that time you said so in the agreement. 

30 A Yes. 
Q And you turned it over to the corpo~ation 1 

A On the suggestion of my attorney 1t was 
advised to form a corporation like Mr. Roth-
stein's. 

Q You turned it over to. your_ corporation 1 
A It wasn't a new corporation; it was Rosen-
berg and myself only. . 

Q You turned it over to the corporat10n. A 
Yes, sir, formed by Mr. Henig. 

4 o Q It was never turned back 1 A No. 
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Q And you got stock 1n that corporation 1 
A Yes. 

Q There were 750 shares of stock issued for 
$75,000 which had a par value of $100. A Yes. 

Q You got 375 shares. A Yes. 
Q And put in $37,5001 A Yes, sir. 
Q After that you sold those shares for $37,-

5001 A I sold them for $30,500. 
Q To whom 1 A To Mr. I{lausner and Mr. 

Epstein. 
Q I don't want you to be confused at all. 

I am asking you about the price at which 
you sold. I don't want any figuring in your 
mind but the price for which you passed that 
stock to Klausner and Epstein. A I paid $37,-
500. When I got rid of this stock to Klausner 
and Epstein I was out $7,500. 

Q· (By the Court.) What was the price they 
paid 1 A $32,500. · 

Q They paid you that1 A Yes, sir. 

By Mr. Skinner. 

Q Rosenberg made up $5,0001 A The store 
did. 

Q Rosenberg got a check from the store 1 A 
I don't know. 

Q Klausner wouldn't pay 1nore than $32,500 
for your shares and Rosenberg said rather than 
get Klausner and Epstein he would put it up. A 
I don't know anything about the transaction be-
tween Mr. Rosenberg and Mr. Klausner. 

Q vVhy did you say the store put up $5,000? 
A That is what you said. 

Q You did not volunteer that 1 A No, I 
found out later from 11r. ltosenberg that the 
store had advanced $5,000. 

10 

20 

30 

40 



52 

Max Weintraub, cross. 

Q And you found that the store had ad-
vanced that to Rosenberg? A He told me that 
the store had paid up $5,000 for me to get 
$37,500. . 

Q You got everything you put in? A Ex-
cept the $7,000 I had advanced. 

10 Q · Why didn't you collect? A They wouldn't 
give it to me and I was mighty glad I got 
$37,500. 

Q You didn't assign that? A I did. 
Q To whom? A To the new owners. 
Q Klausner and Epstein? A Yes. 
Q What was it? A That I agreed to leave 

the $7,000 in there and that I had no claim. 
Q Was it in writing? A Yes. 
Q· Will you produce it now or later? A Yes. 

20 Q Why did you agree to leave that there? 
A That is the only way 1 could have gotten 
my price for the stock and I was glad to take 
that and leave that there. 

Q At any rate, the agreement which you com-
plained of as having been obtained by fraud was 
transferred to a corporation from which you ob-
tained stock for the money you put up and you 
got back from that corporation or somebody 
else, the money you put up as the price of that 

30 stock? A Yes, sir. 

Mr. Lane: I object to that, because the 
witness has stated time and again that he 
got back what he put in less $7,000. 

Q What interest have you got in any claim 
against Rothstein for fraud? A What interest 
have I got? 

·Q Yes. A At the time he sold me the store, 
if I did not rely on his representations would I 

40 have put in half of $75,000 and given any of my 
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hard earned services without drawing any inter-
est on the money? 

Q I don't know whether you would or not. 
A I would not . 

Q I ask what interest you have against Roth-
stein for fraud? 

Mr. Lane: I object to that. He 1s tell -
ing you-

Q Have you any interest in it? A My inter-
est that I have spent two years for nothing. I 
paid Mr. Rothstein 100 cents on the dollar on 
the stock which was worth fifty cents on the 
dollar. 

Q Have you any assignment of interest in 
that claim from 1\1:r. Rosenberg? A I have. 

Q You have taken an assignment from Mr. 
Rosenberg for the entire claim? A Not the 
entire claim; he has the half interest in it. 

·Q What did he assign to you? A At the 
time the transaction was made the claim was 
supposed to be assigned by the corporation-

Q What did he assign to you? A His inter-
est in the suit. 

10 

20 

Q His interest? A The corporation's inter-
30 est. 

Q 
Q 

Have you that in writing? A Yes. 
Will you produce that? 

Mr. Lane: In time. 

Q When was that assignn1ent made? A No-
vember, 1925. 

Q Are you sure of that? A November, 1925. 
Q That was after this suit was begun? A 

After the suit was begun. 40 
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Q After Klausner and Epstein had bought 
you out 1 A Yes, sir. 

Q So that what you have is an assignment of 
a corporation of which Klausner and Epstein 
owned half and Rosenberg owned another half 1 
A From the corporation. He said at that time 

10 the corporation would have to give me an as-
signment, otherwise I could not go on with my 
suit. 

Q Then if Rosenberg assigned his interest 
to you he had no interest in this suit? A The 
corporation assigned it. He himself has not 
assigned. I believe we started suit with Max 
Weintraub, Rosenberg and the corporation. 

Q You say you turned this over to the cor-
poration-this agreement? A Yes. 

20 Q And then you treated that claim as being 
in the corporation and got an assignment from 
the corporation. A I treated that as myself and 
the corporation. The corporation was being 
formed. There was only Mr. Rosenberg and 
myself. 

Q Was t.hat Mr. Henig's advicef A Of 
what? 

Q Of having a double-barreled assignment 
from a corporation 1 A You mean the assign-

3 0 ment of the suit 1 
Q Yes. A That was not advice by Mr. 

Henig; that was counsel of Klausner and Epstein 
at Jersey City. 

Q What counsel 1 A Mr. Klausner. 
Q A lawyer? A Yes, be was an uncle of 

his. 
Q Did you not understand that Mr. Roth-

stein had been drawing from this business at 
the rate of $150 a week? A We did. 

Q Didn't you understand that that was part 
40 of what he would call his profits from the busi-
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ness? A No, we asked him that question and 
be said this $150 and we saw was included in the 
expenses of $76,000. 

Q If . you saw the account that showed the 
expenses you also saw the account that showed 
the business, didn't you? A The total amount 
of business. 1 O 

Q You knew enough about business to de-
termine for yourself what the profits would be, 
didn't you? A I did. 

Q And having seen the expenses and the 
gross, couldn't you come pretty near telling what 
the profits were? A I didn't know what that 
man was doing. 

Q, I didn't ask you that. From your own 
experience could you not, having seen what the 
expenses were and having seen the gross of 2 0 
the business, and knowing something about the 
usual profits, could you not make your own esti-
mate of what the profits was? A I couldn't 
estimate unless I was shown books. 

Q1 Having been shown books couldn't you 
make up the estimate? A When he told me 
eight per cent. it looked logical; he wasn't ex-
aggerating eight per cent. net on $350,000 busi-
ness. 

Q You spent very little time out in Newark, 3 0 
didn't you, after you bought this business f A 
I spent all my time for quite awhile. 

Q For how long1 A Six to nine months. 
Q That 1s practically the time you sold 

out? A No, I sold one year and nine months 
after that. 

Q You knew, didn't you, when you did sell 
out that Rosenberg wanted to get a more active 
partner in? A Mr. Rosenberg told me these 
other people were coming in with him and were 
going to give him a few ideas as to how to run 40 
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it on a higher class style for that neighborhood 
-that would be better-and also they were 
undergoing extensive alterations to improve the 
business. 

Q You knew after you had gone into this and 
saw what the expenses were- A We saw then 

lO what the book upstairs had shown, $98,000. 
They were running about that rate. 

Q You knew that before? A By looking at 
the books. 

Q You knew what the expenses per month 
were? A We knew that the figure that Mr. 
Rothstein told me-$76,000-and by the other 
book-$98,000. 

Q From your own experience month after 
month you knew what they were? A Yes. 

2 O Q What were they? A They were running 
$98,000 or over. 

Q You started · with the actual experience 
that the expenses were $20,000 more? A I 
didn't start with that experience. 

Q You had from experience that $98,000 or 
over were the expenses-your own expenses as 
you ran the business? A As we ran the busi-
ness. 

3 o Q You just said they were around $98,000? 
A Yes. 

Q From the very beginning? A From the 
very beginning. 

Q1 What profits did you make? A What 
profits did we make? 

Q Yes. A I don't remember now. I think 
it was $3,000 or $2,000. 

Q $3,000? A I just don't remember it was 
around $3,000 or $4,000; I don't remember ex-

40 actly. 
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Q How is it you haven't any recollection of 
that important item? A I know the profits 
were so low I didn't pay any attention. 

Q Didn't you know the profits were incorrect 
and untrue? A No, sir. 

Q Didn't you know certain receipts never 
went into the books? A No, sir. 1 O 

Q Didn't you know the departments were 
paying a rental to you? A Yes, sir. 

Q Didn't you know these rentals didn't show 
in the books? A We didn't rent them out. 

Q Didn't you know these rentals didn't show 
in the books? A They didn't. 

Q Then the profits shown in your books were 
untrue? A Except that the profits that were 
not there when we purchased; they were true 
as to the business. 0 

Q There were receipts that your company had 
from departments by way of rentals or per-
centage of sales which were not shown in your 
books? A Yes, sir. 

Q ,Vhen you say the profits you made were 
$3,000 your books were untruthful? A They 
were not untruthful. 

Q If they didn't show the receipts they were 
untrue? A Mr. Rosenberg and myself took 
them for living expenses; a hundred and a 30 
quarter a week I could not live on. 

Q You didn't put those rentals through the 
books? A No. 

Q Although it was a receipt? A Yes, sir; 
the same departn1ents in fact, with an added 
departn1ent. 

Q I am pointing out that what you have stated 
as being the profits fro1n your business is an 
untrue statement because there were receipts 
that you kept out of your books. That is plain, 40 
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isn't it? A It is very plain but I wouldn't call 
it untrue. 

Q What would you call it? A The rentals 
were not part of the business. 

Q The corporation owned the business you 
created 1 A Yes, sir. 

10 Q And the corporation rented its space in 
the store to the departments you created t A 
Yes, sir. 

Q And the corporation was the landlord to 
the departments 1 A Yes. 

·Q And the departments were the tenants 1 
A Yes. 

Q And the landlord gets the rent 1 A Yes, 
Slf. 

Q And the landlord did not get the rent. 
20 You and Rosenberg diverted it? A We used it. 

Q And the books purported to be the income 
of the corporation? A Yes, sir. 

Q And they were not correct? A I wouldn't 
call it that. 

Q The company that you formed advertised, 
didn't it1 A What kind of advertising have you 
in mind1 

Q What kind have you in mind 1 A I don't 
know what you have in mind. 

30 Q Any kind. A Circulars, just as Mr. Roth-
stein had conducted. 

Q And newspaper advertising, too, wasn't 
it? A We had-

Q Yes or no. A Let me explain this. We 
had not the prominent newspaper advertising. 
We had a few little neighborhood papers like 
the ''Chap,'' which cost $60 a month. 

Q You had newspaper advertising? · A Not 
prominent newspaper advertising; neighborhood 
newspapers. I didn't want ridiculous expenses 

40 
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like the Evening News or the Newark Star-
Eagle. We couldn't afford that. 

Q The departments shared in the benefit of 
that advertising, didn't they? A Yes, sir. 

Q And the departments should have shared 
in the expense of it? A Yes, sir. 

Q And did? A And did. 10 
Q And what they paid as their share of the 

expense of advertising you and Rosenberg took? 
A Yes, sir. 

Q You didn't pay it to the corporationf A 
Yes. 

Q And you or Rosenberg took or diverted the 
department share of it? A Yes, sir. 

Q And the share that should have gone to 
th e corporation went to you and Rosenberg ? 
A Yes, sir. 20 

Q To that extent the books are not true 1 A 
Yes, sir. 

Q And to that extent your statement of the 
profits of the corporation is incorrect, isn't it? 
A For the business-

Mr. Lane : I would like Judge Skinner 
to state where the statement is as to the 
profits of this business. 

The Court : He said about $3,000. 3 o 

Cross exa1nination of 1\1:ax vVeintraub, continued 
by 1\1r. Skinn er. 

Q These trading stamps, that you used were 
turned over to the departments, weren't they, 
some of them 1 A Yes, sir. 

Q And the departments got the benefit of 
them? A Yes, sir. 

Q Did the departments pay anything for 
them 1 A They did. 40 
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Q Did that show in the books of the com-
pany? A No, sir. 

Q They paid it to you and Rosenberg? A 
Yes, sir. 

Q And that was true from the tiine that you 
took over this business-from the time that you 
started? A From the time that we rented the 

lO departments; there was one department we rented 
in 1924 and one we rented in 1925. 

20 

By the Court. 

Q Were the expenses of the stamps paid for 
by the company? A Yes, sir. 

Q That is, by- A The corporation. 
Q, Who paid for the red stamps that you 

used? A Who paid for the red stamps that 
we used? 

Q Yes. A vVhat red stamps are you re 
ferring to? 

Q The ones you referred to as having been 
issued. A They were left in the good will of 
the store. 

Q Who paid for them? They were used, you 
said. A Yes, they were used in the month of 
January. 

·Q Did they belong to you? A They did. 
Q You had then taken over that trading stamp 

3 0 business? A Yes, sir. 
Q By arrangement with Mr. Rothstein? A 

There was no arrangement; that was one of the 
good will of the business. Without the trading 
stamps, you could shut that store up. He told 
us that himself. 

Q You mean that, do you? A I absolutely 
do. 

Q You mean the good will of the business, 
built up by Mr. Rothstein through the many years 
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of his personal handling of the business with all 
the acquaintance between him and the customers 
was entirely the feature of the trading stamps 1 
A I wouldn't say that; that was part of his 
business that he said was an asset. 

Q Then it was not the good will? A It was 
a good deal of it. 10 

Q I-low do you figure it was any part of the 
good will? A They created customers coming 
into that store. 

Q Why do you throw it away by issuing other 
stamps? A No, sir, the same stamps, but a 
different color. 

Q That is, you pursued the same method? A 
Exactly. 

Q And that kept your good will? A That 
was part of the good will. 2 0 

Q That kept your good will? A Absolutely. 
Q· Then you got all that you expected to get, 

good will excluded? A We had to redeem the 
trading stamps that he had issued. 

Q You bought the merchandise, didn't you? 
A Yes, sir. 

Q And you bought it at the inventory value 
which you understood was cost? A Yes, sir. 

Q And you had the privilege of examination? 
A Yes, sir. 30 

Q And you and Rosenberg together had some 
experience? A Yes, sir. 

Q You were satisfied with the stock you got? 
A \Ve were satisfied with the stock-because we 
had a profitable going business. 

Q vVasn 't there another reason? Wasn't it 
worth what you paid for it? A Not if it wasn't 
a profitable going business. 

Q Did you not get stock that was worth, in 
your judgment, what you paid for it? A As 40 
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a. going business. Without any representation 
of profits I don't want it. I wasn't in the stock 
business. 

Q I ask you if you didn't kno"Y and under-
stand that stock was worth what you paid to any-
body who took it and was going in that place 

10 what you were charged for it. A It wouldn't 
be worth anything to me if he wasn't making 
money. 

The Court: The question is what it was 
actually worth to a going business. You 
are being asked your opinion. 

The Witness: A going business would be 
called a profitable business. 

20 By llJr. Skinner. 

Q Some businesses are profitable and some 
not 1 A An ordinary going business wouldn't 
buy any stock. 

Q The value or the price at which you took 
them could have been inquired into by you. 
There was a provision in the agreement to arbi-
trate, if necessary f A Yes. 

Q You were satisfied 1 A Yes. 
Q Although you had been cheated 1 A Mr. 

30 Rothstein denied that statement. 
Q' Didn't you sell those goods 1 A We did. 
Q Didn't you sell them for more than they 

were inventoried at 1 A That is the usual 
method in stores. 

Q Didn't you 1 A We must have. 
·Q Then you must have gotten for them as 

a going business more than you paid for them 1 
A We made expenses in order to sell them. 

Q I think you said you sold them for more 
than you paid for them. A The usual retail 40 methods. 
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Q And the usual retail price 1 A And some 
less ; when we ran a sale. 

Q But you got as much as you expected to 
get f A We didn't expect anything; we bought 
a going business. 

Q You paid $25,000 for the fixtures and you 
said that was an agreed price 1 A Yes, sir. 

Q Don't you remember Mr. Rothstein 's want'-
ing $30,0001 A No, sir. 

Q Don't you know Mr. Apfelbaum, when you 
were refusing to give him $30,000 and Rothstein 
was insisting upon the $30,000 and that he got 
impatient and he said he would contribute $5,000 
from his f'ommission-throw it off1 A That 
was a privat:0 conversation that Mr. Apfelbaum 
had. Mr. Apfelbaum told me afterward he had 
to slice $5,000 from his commission-

Q Didn't he say it was in order to give him 
$30,000 for the fixtures 1 A No, sir, he had to 
drop $5,000 in order to let the deal go through. 

Q You mentioned a little incident about dis-
counts. You said you told Rothstein he got a 
discount that he ought to give you. It was after 
the agreement was signed 1 A Yes. 

Q It was a suggestion by you that he ought 
to have made a more liberal arrangement 1 A 
Yes. 

Q· You thought he was hard-hearted because 
he wouldn't give you the discounts 1 A Yes. 

Q1 You didn't want him to make you a present 
of it 1 A I didn't want presents, only the dis-
counts we were entitled to . The net price was 
taken without the discount. 

Q It was after you signed the agreement as 
being what you ought to have had 1 A What 
was the proper thing. 

10 

20 

30 

Q You came and asked him for it, and he 
didn't care to give it 1 A I-Ie said he would call -10 



10 . 

64 
Max Weintraitb, cross. 

up Mr. Spitz, his brother-in-law, at Paterson, 
and later he said he had seen his attorney, Mr. 
Clancy, and would not give me a nickel. 

Q When you went to him and told him you 
ought to take care of the trading stamps, that 
was after that? A Yes. 

Q And you said he ought to have done it? A 
Yes, sir. 

Q Didn't you say to him in substance that 
he was hard-hearted? A Yes, I did use that 
language many times. 

Q That is the way you characterized him then 
and today because he was hard-hearted in not 
taking care of the trading stamps? A Hard-

, hearted in what I thought I was entitled to. 
Q You had not agreed to get it? A He told 

20 me so. 
Q When? A I asked him on the second 

meeting about the stamps-
Q You mean that was before the written 

agreement was signed? A Exactly. 
Q You know that the trading stamps are not 

mentioned in the agreement, don't you? A They 
are not mentioned in the agreement. 

Q You knew it then? A I knew it then 
because it was his suggestion that $200 or $300 

3 0 should not make a difference. 
Q You had bought merchandise in business 

before, hadn't you? A Yes, sir. 
Q You regarded, you say, these representa-

tions, as being of the utmost importance? A 
The representations of Mr. Rothstein? Yes. 

Q Why didn't you have any statement or 
warranty of the profits of the business in the 
contract? A A man's actions. At the con-
ferences and meetings I had with him, playing 

40 as a very sick man, and acting that night in the 
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store takino- his shoe off and his stocking off, 
and telling ~s if it hadn't been for his poisoned 
foot that he would not sell the business at any 
l)ric~ ; he also told me he was going t? s~end 
his time with various charitable organizations. 
Fortunately, I had come in contact with many 
people and I believed his honesty. . . 

Q You formed a very favorable impression 
of Mr. Rothstein? A I had nothing else to 
go by ; I believed the man. . 

Q: After that discovery that you were entirely 
wrong, you went right on paying him for your 
property? A We did. 

Q After discovering you had been cheated, 
and goino- to this party of the store employees-
A I asked :.Mr. Henig whether I couldn't stop 
paying these notes-

The Court: Don't tell us of your con-
versation with Mr. Henig. You continued 
paying the notes. 

The Witness: I continued to pay these 
notes. 

Re-direct examination by Mr. Lane. 

Q Why did you continue to pay the notes 1 
A I was interested personally in them and my 
wife's endorsement was on them, and I thought 
it was an obligation that I had to meet. 

Q Did you have any advic~ from cou11;sel 1 
A I spoke to l\!Ir. Henig about it, and _he said~ 

·Q You had advice? A I had advice, and I 
continued to pay these notes. 

Q Were you in a position where you could 
have handed this property back and got out of 
this deal? A We were told we were not in 
a position any more to hand this deal back. 

10 

20 

30 

40 
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Q You and Rosenberg were in there to the 
extent of some $75,000? A That was the first 
cash payment. 

Q Did you have the advice of counsel also as 
to your handing the property back? A We did. 

Q Whether you could or could not? A We 
1 O could not at that time any more. We could 

have handed it back immediately. 
Q Counsel has asked you why it was you 

thought this $98,000 book-this black blook-
that was kept for Government purposes, as you 
say Mr. Rothstein said, indicated the true ex-
penses of the business. I ask you whether you 
did or did not receive in the mail Exhibit P. 4 
for identification, and whether that had any in-
fluence on your mind as to whether the black 

2 0 book indicated the truth. 

The Court: Yes or no. 
The Witness: Yes. 
Mr. Lane: I offer it in evidence. 
Mr. Skinner: That is, as to whether it 

had any influence upon his mind. 
Mr. Lane: Yes. You asked him why it 

was, if he thought now that the $98,000 
shown in the black book exhibited the true 
expenses, and he said, ''Yes,'' and you asked 
him why, and he said things he had dis-
covered, and I am now trying to show why. 

Mr. Skinner: I object to that as informa-
tion communicated to him by Puder and 
Pude~ · 

The Court : I will sustain the objection. 
Mr. Lane : Exception. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

67 

'.Max Weintraub) re -d:irect. 

Q I asked you whether you received any 
other information which indicated that the black 
book showed the true expenses other than this 
Exhibit P. 4 for identification? 

Mr. Skinner: I object unless it be limited 
to yes or no. 10 

Q Yes or no. A This book here? 

By the Court. 

Q Meaning what? A Isn't that the one Mr. 
Lane has reference to? 

Q The question is what you had reference to. 
vVhat did you point to? You pointed to counsel 
table, but I didn't see < what it was. A The 
account I received from Puder and Puder. 20 

By Mr. Lane. 

Q Was there anything else? A And the 
black book that he had. 

Q The black book is the one we have already 
beard about that showed $98,000. Did · you re-
ceive this Exhibit P. 5 for identification from 
Puder and Puder which shows the operation of 
your own business? A Yes, sir. 

Q Did you receive that information, and was 3 0 
that some of the information that you acted upon 
that the $98,000 was correct? A I acted on 
the information we received of the 1923 accounts 
of Rothstein 's, and we also knew from this that 
the $98,000 was correct; not $76,000. 

Q That is the report of your own business? 
A Yes, sir. 

Mr. Lane: I offer it in evidence. 
Objected to. 40 
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Objection sustained. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q Was Rothstein your landlord t A Yes, 
sir. 

Q And was the fact that he was your land-
lord-did that play any part in your being un-
able, or thinking you were unable to turn this 
property back t A Yes. 

Q Did you have any trouble with your land-
lord? A We did-

Objected to. 
Objection sustained. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court 
Exception noted as ground of appeal. 

Q What trouble did you have with him as a 
landlord? 

Objected to. 
Objection sustained. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q Counsel asked you whether you wanted the 
jury to infer that you intimated that Mr. Roth-
stein had cut this page out of this book, and 
you said you did. Why do you think that Mr. 
Rothstein is the one who must have cut that page 
out of the book? A Because that must have 
had the true sheet of expenses of $98 000 in-

. ' 
40 stead of $76,000. 
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Q Did you ever have that book in your posses-
sion t A Never. 

Q Do you know anybody else who could have 
had any other interest to cut it out except your-
self and Rothstein t A I didn't do it. 

Q Who did t A Just as Miss Feldman said, 10 
he must have. When I opened the book I saw 
the pages cut out. 

Q Does that book contain the expenses for 
1923? A No, sir; everything except that. 

By Mr. Skinner. 
Q Does it contain the expenses for 19241 A 

Yes, sir. 
Q And 1922 and 1921? A No, it doesn't, 

except the two pages that are missing. 20 
Q It does not contain any record of expenses 

for any year? A 1924. 

By Mr. Lane. 
Q You have looked over this book and it does 

not contain expenses for 1921 and 1922, does it? 
A No, it does not; I don't believe he kept that 
system in 1921-

Q Do you observe that in the year of 1921, 
30 there is another page torn out? A No, I didn't 

observe that. 
Q As a matter of fact, until you looked at the 

book at the present moment, did you observe any 
page other than the 1923 page was torn out? A 
The only thing I looked at in that book was the 
1923 page. 

Q As a matter of fact, there is a 1921 page 
torn out. A Yes. 

Q The page with expenses for 1921, 1922 and 
1923, is not there? A No, sir. 40 
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Q All the other information 1s there¥ A 
Yes, sir. 

Q Counsel also asked you a question about 
whether Mr. Rothstein had left this book with 
these pages torn out for you to mind. Did Miss 
Feldman tell you how that book happened to be 

10 there¥ 

Mr. Skinner: I object. Miss Feldman is 
here, she can testify to that herself. 

Objection sustained 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q Counsel has gone into this sale of your in-
20 terest. Did I understand you to say that you 

paid $37,500, and that you had advanced another 
$7,000 which you did not get back1 A Yes,sir. 

Q And how much did you actually get out of 
this business per week during the time that you 
were there 1 A $125. 

Q Is that alU A That's all, except the 
rentals from that department. 

Q How much was that 1 A That varied. 
There was a cloak and suit department there 30 
that year. 

40 

Q At what time did that go in 1 A March or 
April, 1924; and we had agreed on a rental of 
$4,000. When he had started and did not do so 
well, he said, "Weintraub, the rent is too high. 
I can't pay it." I said, "If you can't make a 
living here, I don't want you to stay here.'' 

Q I said, '' I will release you.'' He said, 
"That isn't it." 

71 
M a.x Weintraub, re-direct. 

By the Court. 

Q We don't care about the process. What 
did you do 1 A It varied. At certain times, I 
allowed him so much and at other times he said 
he could pay so much. 

By Mr. Lane. 

Q Can't you give me the approximate figure 1 
A About $3,000. 

By the Court. 

Q For the year 19241 A It would be less. 
He started April, 1924. At one time it ran at. 
the rate of $2,400. 

Q What was the rental of the other depart-

10 

20 ment 1 A $1,500. 
Q When did that go into effect¥ A That 

started some time in March, 1925. 

By the Court. 

Q Tell me what was the department and the 
amount in March, 19251 A Millinery. 

Q And the amount of rental 1 A $1,500 per 
year. 

By Jfr. Lane. 

Q Was that divided between yourself and Mr. 
Rosenberg1 A I think the man started March 
or April and until I got out, a period of about 
six months. 

30 

Q Counsel has asked you whether you didn't 
think those fixtures and that merchandise were 
worth the amount you paid for them, assuming 
that the business made a profit of $28,000 or 
eight per cent., made a profit of about $10,000 40 
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per year upon a turnover of $350,000, would 
those fixtures, in your judgment, and that mer-
chandise, in your judgment, be worth any such 
amount as you paid for it 1 A No, sir. 

Q Why do you say that1 A Because we 
went into the business there and invested $75,000 

1 O in cash and expected a return on not alone the 
$75,000 but upon our efforts. If the business 
was making $10,000 a year, I wouldn't pay that. 

20 

Q In your experience, would anybody else pay 
that1 A No one I know of. 

Q Then the value of merehandise and the 
value of fixtures, depends upon whether the busi-
ness is profitable or not 1 A Absolutely. 

Q If there is nothing there- A They are 
worth only that for an auctioneer to buy. 

Q The amount you could get for them 1 A 
Yes, sir; that's all. 

Re-cross examination by Mr. Skinner. 

Q You have said already that you were able 
to sell those goods at the regulation retail price 1 
A Yes, sir. 

Q And that is all you expected 1 A We ex-
3 0 pected profits besides. 

Q You expected profits by reason, not of 
getting any more for the goods, but by reason 
of having your expenses so small that you could 
make something, is that right 1 A That's 
right. 

Q So, you were not disappointed in what you 
received for the goods 1 A Disappointed all 
around. 

Q So, you were not disappointed in what you 
40 received for the goods 1 A No. 
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Q As a matter of fact, the expense depended 
a good deal on you-on you and Rosenberg 1 A 
Yes. 

Q Your expenses for the year 1924, were 
more than Rothstein 's had been or represented 
to you that they would be 1 A They were. 

Q They were $100,000? A They were. 
Q That was not Rothstein's fault? A We 

had two drawing instead of one. 
Q That was not Rothstein's fault? A No. 
Q By two drawings, you mean both Rosen-

berg and you drawing? A Exactly. 
Q You knew that Rothstein had had two 

drawing and that before 1923 he had with him a 
Mr. Abraham Rosenblum? A He said to me~ 

Q Did you or did you not know that? A I 
don't know the name. 

Q He did have somebody in with him that 
an interest in the business? A He told me a 
manager he had had in 192L 

Q You have looked at this book for the year 
1922, the one you have been looking at, Exhibit 
P. 1, and you find there, do you not, that the 
sales, and the purchases for 1921-you have 
purchases and sales and stock on hand? A Yes. 

Q And nothing for expenses 1 A And noth-
ing for expenses. 

Q No page torn out or cut out 1 A There 
is one (indicating). 

Q That is 1921? A I assume so. 
Q In 1922, you found stock on band ? Pur-

chases and sales 1 A Yes. 
Q Nothing for expenses? A Nothing for ex--

penses. 
Q And there is a page cut out? A That's 

right. 

10 

20 

30 

40 
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The Court: I understand there are three 
pages cut out? 

Mr. Skinner : Yes. 

Q The expenses that are in here, are they 
expenses for 1924? A Yes, sir. 

10 Q And it is those that showed $101,174? A 
That's right. 

Q Where is your drawing account? A Ex -
ecutive salary, $12,576 (indicating). 

Q You were drawing how much? A I wa8 
drawing $125 and Mr. Rosenberg; that would be 
$l3,000 a year, less January's drawings, when 
we took over the business. 

Q Where is the unexpected expensef It was 
expected, wasn't it f You were not prepared for 

20 $101,000 expense? A We were prepared for 
$98,000 as we found already; $76,000 was what 
he told us. 

Q You were not prepared for the $98,000, 
until you heard about the other book or saw it? 
A No. The reason we did not go any higher 
than that was that we dispensed with some help. 

Q How about your volume of business? A 
The same as Mr. Rothstein 's-$350,000. 

Q It increased after that, didn't it? A No; 
30 $350,000 is what he did. He rented the toy de-

partment, but we did it ourselves, but it was 
not success£ ul. 

Q You said it was not successful? A It 
didn't make any money for us. 

Q It lost some? A No, it did not. 
Q Can you show that here? A No. 
Q You have no record of it in your books? 

A We have no record of it in our books. 
Q Will you tell us over again the rentals you 

40 
said you got? You said you got $1,500 in on.e. 
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The Court: $4,000 1n the other, but he 
said he rebated part of it when the man 
could not get along. 

Q That is all you instituted? A Yes, sir. 
Q How about the departments that were there 

when you went there? What became of the 10 
rentals from them? A They were not paying 
any rentals; all the money was · going into one 
bag. 

Q There were departments that paid ten per 
cent. on the gross sales as rentals? A When 
we took the place over? 

Q Yes. A Only about the toy department 
that Mr. Rothstein had. 

Q The toy department? A Yes. 
Q What rental did that pay? A That didn't 20 

come to me because he got out after Christmas. 
Q You discontinued the toy department? A 

I had nothing to do with it; the basement was 
empty when I got there. 

Q rrhe place the toy department had been in? 
A Yes, we put in a house furnishing and toy 
department that was in the business. 

Q You put in that place of the toy depart-
ment, a house furnishing and toy department? 
A Yes, sir. 30 

Q Did that pay rent to you? A No, sir; we 
knew something about toys and house furnish-
ings, and we ran it ourselves. 

Q The other departments, that paid rent 
were not run by you at all? A No, sir. 

Q And they paid rent? A Yes, sir. 

Re-direct examination by Mr. Lane. 

Q Counsel has asked you whether your ex-
penses ,vere not higher than any of the expenses 40 
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that Mr. Rothstein ever had or represented to 
you. The difference between your expenses and 
the expenses that Mr. Rothstein had for 1923, 
is the difference between $98,000 and $101,000-
$3,000. A $3,000; that's the difference. 

Q Have you any knowledge at all as to what 
10 expenses Mr. Rothstein had in 1922 or 19211 

A No, he didn't tell us anything about it. 
Q Do you know that your net sales were 

$347,000 as against $345,000 for Mr. Rothstein 
in 1923 f A The book was $343,000 and $7,000 
was the toys. 

Re-cross examination by Mr. Skinner. 

Q When you say $343,000 and $7,000, you 
20 mean $343,000 and ten per cent. of the $7,0001 

A He got ten per cent. off the $7,000 and he 
got $700. 

Q $343,000 for his own business and $700 
rent from this basement1 A Exactly. 

RHODA HERSH, sworn in behalf of plaintiffs. 

Direct examination by Mr. Lane. 

Q J\1rs. Hersh, where do you live 1 A 297 
Hawthorne avenue. 

Q You are married now f A Yes, sir. 
Q At one time you were the bookkeeper for 

Mr. Rothstein f A Yes, sir. 
Q When did you become his bookkeeper t A 

In the year 1919. 
Q How long did you continue to keep the 

books 1 A Up until May, 1926. 
4o Q Were your books audited 1 A Yes, si:r. 
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Q Who audited the hooks 1 A Puder and 
Puder. 

Q During what period of time-how often did 
they audit the books f A Every month. 

Q When they audited the books, what books 
did they usef A Cash disbursements, cash re-

10 ceipts, journals, expense books, income book, and 
charge sales books. 

Q Did you give Puder & Puder certain of the 
books to audit for the year 1923 f A Yes, sir. 

Q Did they have the books of the business 
at the time they made that audit f (indicating 
the 1923 audit). A Yes, sir. 

Q I show you Exhibit P. 4 for identification 
and ask you whether you have ever seen that 
audit of Puder & Puderf A No, I didn't. 

Q Did you see any audit made by Puder & 
Puder for the year 1923 that was received in the 
maiB A No, sir. 

Q Did you know Puder & Puder had made an 
audit in 1923 f A Yes, sir. 

Q And you never saw the result of it 1 A 
No, sir. 

Q I show you a book which has been called 
'' the green book'' and ask you whether you kept 
that book f A I did. 

The Court: That is Exhibit P. 11 
Mr. Lane: Yes. 

Q For whom did you keep it f A For Mr. 
Rothstein. 

Q Was that book for his private use 1 A 
Yes, sir. 

20 

:30 

Q Did it form any part of the bookkeeping of 
the establishment or was it simply for his private 40 
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use? A It was a duplicate of the business 
bought and sold records. 

Q Who kept that book, the green book; that 
is, who had it physically? A I did. 

Q Did anybody else have access to that book 
except you and Mr. Rothstein f A No, sir. 

By the Court. 

Q In other words, it did not go to the ac-
countants f A No, sir. 

By Mr. Lane. 

Q Did you enter in that book the information 
with respect to the year 1923, just prior to or 
just subsequent to December, 1923? A You 

2 o mean the year 1923 f 
Q Yes. A Yes. 
Q What information was it your practice to 

put in that book? A Bought and sold of each 
department and expenses of the year. 

Q What was your practice to put it inf What 
period of the month would you put it inf A 
Usually from the 1st to the 15th of the follow-
ing month. 

Q Did you receive any instructions after or 
30 prior to the time Mr. Rothstein sold the store to 

pack up the books and deliver them to anybody! 
A Yes, I did. 

40 

Q From whom did you receive those instruc-
tions? A From Mr. Armstrong. 

Q Who was Mr. Armstrong! A He was 
with Puder & Puder. 

Q What were the instructions you received f 
A To take all the books of the old business 
and tie them up and have them ready for the 
messenger that ,vas to come and get them. 
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Q Did you tie all the old books up? A Yes, 
sir. 

Q Did you tie this book up with them f A 
No, sir. 

Q Is there any other book you didn't tie up f 
A Yes, sir. 10 

Q What was the other book you didn't tie up f 
A A duplicate of this in a black one. 

Q That is the black book f A Yes. 
Q How is it you didn't tie them up and de-

liver them to Puder & Puder f A They were 
overlooked in the first place; in the second place 
they were not books that the accountants re-
ferred to and that is why they were overlooked. 

Q Do you remember, about a week after the 
store was sold, Mr. Weintraub 's coming to say 
something to you about the store expenses for 20 

1923? A I don't remember the exact date or 
how soon after. 

Q You remember his coming f A Yes, sir. 
Q What did he ask for? A I don't re-

member whether he brought the books with him 
or just came in and asked for it. 

Q What did he ask for? A He asked for 
the expenses of 1923. 

Q Did you show him this green book? A 
3 0 Yes, sir. 

Q Just tell us what happened. A We started 
to look for the expenses of 1923. While look-
ing for that I came upon the stub of the page 
and I looked and saw the expenses were not there. 
I said it looks as if the expenses were torn out, 
and I gave it to him from the black book. 

Q What did he say? A He said, '' Where is 
itf" 

Q What did you say f A I said, "I don't 
know vv here it is.'' 40 
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Q What did you say about the black book? 
A I said, "I have another book here that I can 
give you the expenses of 1923 from," and I did. 

Q Did you produce the black book then t 
A I did. 

Q Did you get to the page that showed the 
10 expenses of 1923? A Yes, sir. 

Q What were those expenses shown on that 
page? A $98,400 and something; I don't ex• 
actly remember. 

Q What did Mr. Weintraub say then? A 
He seemed very much surprised-

By the Court. 

Q What he said, please. A I don't remem-
2 0 ber the exact words. 

30 

40 

Mr. Skinner: I object to what Mr. Wein-
traub said. 

Objection sustained. 

By Mr. Lane. 

Q What did Mr. Weintraub do then? A He 
didn't do anything. He spoke about it; he was 
very much surprised-

By the Court. 

Q We want to know what he did? A Ile 
walked away and went to the side of the office 
and spoke to us about it. 

By Mr. Lane. 

Q . Did he take the black book away with him 
o~ d:d he leave the books with you? A He 
d1dn t take anything. 
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Q You made a statement which you signed 
shortly after this took place or some time after 
this took place, did you not? A Yes, sir. 

Q At the time you made that statement did 
you have before you this black book and the 
figures in the black book so that you spoke ac-
curately and made a statement of the exact 10 
figures? A Yes, sir. 

Q Can you remember now exactly what those 
figures were 1 A I think $98,423. 

Q Can you remember the cents? A Two 
cents or twelve cents. 

Q At the time you made your statement, did 
you accurately put down the exact figures? A 
Yes, sir. 

Q I show you this paper and ask you whether 
that is your statement and your signature 1 A 20 
Yes, sir. 

Q Can you, by reference to that statement, 
give us the exact figure? 

Objected to. 
The Court : I will allow her to refresh 

her memory. 

Q What was it? A $98,423.12. 
30 

Cross examination by Mr. Skinner. 

Q You made that up from the black book? 
A Yes, sir. 

Q You had it then? A Yes, sir. 
Q Where is it nowf A (No answer.) 

Re-direct examination by Mr. Lane. 

Q Where did you last see that black book f 
A In the office. 40 
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Q When was that 1 A May, 1926. 
Q When you left 1 A Yes, sir. 
Q Did you tear out those pages in that green 

book? A No, sir. 
Q Did you know those pages had been torn 

out before you looked at it when Mr. Weintraub 
10 was in the office 1 A No, sir. 

20 

Q As you kept that book during the years 
1921, 1922 and 1923, did you put in the expenses 
for each year? A I don't remember that . . 

Q Have you observed that there is a page 
torn out in each year 1 A No, sir. 

Q You haven't even seen that year 1 A No, . 
SU. 

Q You did see there was one torn out in 
19231 A Yes, sir. 

Re-cross examination by Mr. Skinner. 

Q You have also seen, have you not, that the 
black book was a duplicate of this one 1 A Yes, 
SU. 

Q And showed everything as to expenses for 
the business that this one showed 1 A Yes, 
sir. 

Q Showed the $98,000 and so many odd 1 A 
30 Yes, sir. 

Q And that black book was under your care 1 
A Yes, sir. 

Q And that book was left by Mr. Rothstein 
among the books that were turned over to 
Mr. Weintraub? 

Objected to as leading and not cross ex-
amination. 

The Court: I will allow it. It goes to 
what was done with the account books. 

4 0 The Witness : Yes, sir. 
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Q And that black book was among the books 
of the company during the period that Mr. Wein-
traub and Mr. Rosenberg were inquiring into the 
business of the company? A Yes, sir. 

Q You saw them there 1 A Yes, sir. 
Q You knew that they examined the books 

of the company? A I don't know. 
Q Was that done at night after you had 

gone? A I don't know. 

The Court: Are you referring to before 
the salef 

Mr. Skinner: I am bringing out that that 
book which was the basis of comparison 
with this one was open for inspection to the 
purchasers at the time they were inquiring 
about the purchase. 

Q This mutilation didn't deprive them of the 
information? 

Mr. Lane: She said she didn't know. 

Q When you say you don't know whether they 
examined the books do you mean there was no 
examination so far as you saw in the daytime 1 
A No, sir. 

Q That is what you mean? A Yes, sir. 
Q You said that Puder & Puder audited the 

books every month 1 A Yes, sir. 
Q And those audits showed expenses, didn't 

theyf A Yes, sir. 
Q What became of them? Were they kept 

in the office? A The audits? 
Q Yes. A I never got the audits. 
Q You don't know what became of them? A 

No, sir. 

10 

20 

30 
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Q You said among the books of the company 
was an expense book? A Yes, sir. 

Q Was that something different from this 
and its duplicate? A It was an expense book 
by itself. 

Q This book gives sales, stocks, and purJ 
10 chases and expenses? A Yes, sir. 

Q This other book gave only expenses? A 
Yes, sir. 

Q That as part of the bookkeeping equipJ 
ment? A Yes, sir. 

Q And was there all the time you were there? 
A Yes. 

Q And from that you could tell the expenses 
for 1923? A Yes. 

Q And so far as you know it correctly 
20 stated that, did it not, $98,000 and some odd 1 

Did the expense book show the expenses for 
each year? A Yes, sir. 

Q It included 1923, did it not? A Yes, sir. 
Q So, that anybody could look there and find 

what the expenses were for 1921, 1922 and 1923, 
as well as looking in one of these books, P. 1, 
or its duplicate? A Yes. It was the same 
thing. 

30 By the Court. 

Q So, that the expense book would show 
$98,423.12, as far as you know now 1 A Yes, . sir. 

Q For 1923? A Yes, sir. 

By Mr. Skinner. 

Q When you left in May, 1926, that book 
was still there, wasn't it? A No, sir. 

Q What had become of it? A That was 
40 sent to Puder & Puder with the rest of the books. 
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Q By whom? A By me. 
Q You mean at this time you spoke oft A 

Yes, sir. 
Q That was what year? A I don't rememJ 

ber. 
Q Right after the sale? A Yes, sir. 
Q That expense book went to Puder & Puder? 10 

A Yes, sir. 
Q The black book remained in the office all 

the time until you left? A Yes, sir. 
Q That is a duplicate of this? A Yes, sir. 
Q· Did you look at that to see whether that 

was mutilated? A The black book? 
Q Yes. A Yes, sir. 
Q It was not mutilated, was it? A No, sir. 
Q How long after January 1, 1923, was it, 

that those books were sent to Puder & Puder? A 20 
It was soon after; I don't remember how long. 

Q By soon, do you mean two or three days, 
two or three weeks or a month or two? A I 
can't remember the exact time at all. 

Q Roughly, can you give us some idea? A I 
can't remember. 

Q At any time while you were in Roth-
stein's employ or in the employ of Rothstein 's, 
Incorporated, were you instructed by him to 
make any secret entries or juggling of books or 3 O 
false entries of any kind? A No, sir. 

Q Were the books a true record of the busi-
ness? A Yes, sir. . 

Q To help you fix the date the books went to 
Puder & Puder, don't you remember Mr. Roth-
stein went to Florida after selling out 0? A Yes. 

Q Don't you recall his going away in the 
latter part of February? A I don't remember. 

Q V\T as it before or after Mr. Armstrong came 
for thr, books? A I don't remember. 40 
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Q· He had gone to Florida when Armstrong 
sent for the books 1 A I don't remember see-
ing him at all; I don't remember whether he 
had gone to Florida or not. · 

Q At any rate, he had left the business? 
A He wasn't there. 

10 Q Mr. Rothstein stayed at the store for some 
time after he sold out 1 A Yes, sir. 

Q Keeping watch over things a little bit for 
~r. Weintraub and Mr. Rosenberg1 A Yes, 
sir. 

Q He stayed two or three weeks 1 A About 
that. 

Qi You think he must have left when Mr. 
Armstrong came to get the books 1 A Yes. 

Q· That would make it some time the end of 
20 February, 19241 A Yes, sir. 

Qt Mrs. Hersh, do you remember overhearing 
a conversation between Mr. Weintraub and Mr. 
Rothstein when Mr. Rothstein said something 
about buying out Weintraub 's interest in the 
business 1 That was shortly after Weintraub 
and Rosenberg bought the store. A I don't 
remember. 

Q Did you hear Mr. Rothstein make any offer 
to buy out Mr. Weintraub if he was not satis-

30 fied1 A No, sir. 
Q You don't remember or do you mean he 

didn't say it1 A I didn't hear anything of the 
kind. 

Re-direct exa-m.ination by Mr. Lane. 

Q Mrs. Hirsch, don't you remember that this 
expense book which was a part of the general 
office bookkeeping system and which was sent 
to Puder & Puder, just that .one book, only had 

40 in it the expenses of sales and excluded the ad-
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ministrative expenses, office wages, general 
wages, executive salaries, and such items as that; 
that is true, isn ;t it 1 A Yes, sir. 

Q And that expense book showed the 1923 
expenses to be $73,903.471 A Yes, sir. 

Q And that was a book sent to Puder & 10 
Puder just after this sale, isn't that so 1 A Yes, 
sir. 

Q Have you ever seen those books since they 
were sent to Puder & Puder 1 A No, sir. 

Q Were they ever returned to the office of 
Rothstein, Incorporated, to your knowledge 1 A 
No, sir. 

The Court: What were the items 1 
( Stenographer reads as follows: '' Ad-

ministrative expenses, office wages, general 2 0 
wages, executive salaries.") 

The Witness: And others. 

By the Court. 
Q Do I understand you to say that these 

items which have been referred to were not in 
the expense books sent to Puder & Puder1 
vVere those items in this book and the black 
book or not 1 A Yes, sir. 

Q They were in these two books 1 A Yes, sir. 

By Mr. Lane. 
Q But not in the book called the expense 

book1 A Yes. 

By the Court. 
Q Then you were mistaken when you said the 

books sent to Puder & Puder would show $98,-

30 

423.121 A Yes, sir. 40 
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Re-cross examination by Mr. Skinner. 

Q Can you tell us a little more in detail 
what kin~ of expenses were not included 1 A 
Salaries, payrolls, sales payroll-

Q What did the sales payroll include? A 
All the help in the store; sales clerks-

Q, From your recollection, what do you think 
that would amount to roughly? A I don't re-
member; I wouldn't take a guess at that. 

Q It would go into those, wouldn't it? A 
For the year? 

Q Yes. A Oh, yes, sir. 
Q You were speaking about this as an ex-

:Pense book showing the expenses for the year, 
$73,000 odd without the sales payroll? A If 
I had the book in front of me-

Q Which one? A The expense book. 

Mr. Lane: You have it, Judge Skinner. 
I subpoenaed it and call for it. 

Mr. Skinner: I should think you could 
subpoena Puder & Puder. 

Q Besides the sales payroll and the salary 
payroll, what else was omitted from that expense 
book! A (No answer.) 

30 Q Perhaps you can't tell more definitely. 
From your recollection of it, would you think the 
items of expense omitted would make up the 
difference between $73,000 and $98,0001 A Per-
haps it would. 

Q Do you think it would make up more than 
that? A I don't know. 

Q But your expectation would be it would 
amount to the difference 1 A Perhaps. 

Q How many were there employed in the 
store? The sales payroll covered how many 

40 help 1 A About twenty-five. 

89 
Rhoda Hersh, re-cross. 

Q Each of them receiving at least $15 or $20 
a week, weren't they? A Less than that, too. 

Q They averaged $15 or $20 a week? A 
Yes, sir. 

Q There were twenty-five of them? A Yes, . sir. 
Q By executive salary-what did it include? 

A Salary of the executives. 
Q1 Did that include higher than the sales 

force, floorwalkers 1 A Yes, sir. 
Q, Buyers? A No, sir. 
Q Superintendents of departments- A 

Just the employer. 
Q Mr. Rothstein himself? A Yes, sir. 
Q And Mr. Rosenblum while he was there? 

A That year. 

10 

Q You remember what Mr. Rothstein drew, 20 
don't you 1 A I think I do. 

Q What was it f A $142.31. 
Q A week1 A A week. 
Q You kept these books, didn't you? A Yes, 

Q Did you start the books or did somebody 
else start them for you to keep 1 A When. 

Q ,vhen they first started 1 A They were 
started by Puder & Puder. 

Q Do you know any reason why the expense 30 
did not include these items 1 A No, I don't. 

Q It was apparent on its face that it did 
not include all the expenses 1 A Yes, sir. 

Q Yet, you think nothing you can suggest in 
explanation 1 ..1.\.. No, sir. 

Q You are sure you are right, are you? A 
Yes. 

Q You know you said at first that the ex-
pense book would show the same figure? A I 
stopped to think and I didn't remember, be-
ca use I haven't seen that book for quite awhile. 40 
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Q Did Puder & Puder direct you in the keep-
ing of that book 1 A Yes, sir. 

Q· Not Mr. Rothstein 1 A No, sir. 
. Q You kept it as they told you to 1 A Yes, 

sir. 

10 Q Did they tell you what to leave out? A 
vVell, when I took the books over they were that 
way. 

Q So there was just that kind of expense 
books with the omitted items before you went 
into Mr. Rothstein's employ! A Yes, sir. 

By the Court. 

Q Did Puder & Puder have access to these 
books like the green book and the black book! 

20 A No, sir. 

30 

By Mr. Skinner. 

Q You never asked any questions as to why 
you were keeping that book with part of the 
expenses only 1 A No, sir, I never did. 

Q I-Iow long were you there 1 A Seven years. 
Q Was that some kind of an expense book 

kept there from the time you went there until 
you left! A No, sir. 

Q It was there when you left 1 A It wasn't 
discontinued; it wasn't started until after I 
came. 

Q After selling out to Weintraub and Rosen-
berg was it kept up the same wayf A Yes, sir. 

Q After this time that Mr. Weintraub came 
and asked to see this book, or at that time, did 
you call his attention to the fact that there was 
this expense book! A No, sir. 

Q At any rate, after that, was it kept in just 
40 the same wayf A Yes, sir. 
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Q You must have gotten back from Puder 
& Puder if you kept it. You couldn't keep it if 
it was left permanently in their possession 1 A 
We started a new set of books after .it was sold 
and I don't remember whether we went ahead 
in that book or started a new one. 

Q You don't remember whether you kept 10 
that same book or started a new one 1 A No, 
sir. 

Q At any rate, if the books of the corporation 
of Weintraub and Rosenberg were produced you 
could tell whether it was a new book or an old 
book1 A Yes, sir. 

Mr. Skinner: I ask for the production of 
the expense book of the present corporation. 
I gave notice to produce it by subpoena 20 
duces tecurm. 

Adjourned until Tuesday, November 9, 
1926, at 10 o'clock, A. M. 

SECOND DAY. 

Tuesday, November 9, 1926. 

Continued pursuant to adjournment. 30 

Present, counsel as before ·stated. 

RHODA HERSCH, resumes the stand. 

:Mr. Lane: If the Court please, I ask leave 
to open the direct exan1ination of Mrs. 
Hersch with respect to the trading stamps. 
Your Honor will remember it took me by 
surprise that they had issued any red stamps. 

1\ilr. Skinner: No objection. 40 
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Rhoda FI ersh, re-direct. 

Re-direct examination by Mr. Lane. 

Q I show you a bill of the Eureka Specialty 
Printing Company which appears on its face 
dated 3/17 /24, for trading stamps. In connec-
tion with it I show you cash voucher for $6.06 

10 for expressage, which appears to have been paid 
3/22/24 and ask you whether by looking at that 
bill and voucher you can tell me when it was 
Mr. Weintraub gave up issuing the trading 
stamps. 

20 

Mr. Skinner: I object to that. I do not 
understand that bills prove themselves. This 
witness may have her memory refreshed. 

By the Court. 

Q, Without looking at these bills do you re-
member the date? A No, as soon as we received 
the blue stamps we gave them right out. 

Q You don't remember the exact date? A 
It was in March. 

Q Would these papers help you to remember? 
A They would. 

Q You had those in your hands at the time? 
A At the time I did. 

Q Very well. A On March 22, 1924. 

By Mr. Lane. 

Q I show you what has been called the green 
book, Exhibit P. 1, and ask you if, by referring 
to that green book under the title of "Sales to 
date, 1924," whether you can tell me how much 
business was done by Weintraub and Rosenberg 
up to the 23rd day of March, 1924. 

Mr. Lane: I ask that the witness be per-
4o mitted to add those figures later. 
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Rhoda 1-Iersh, re-direct. 

The Court: Very well. 

Q On each $100 of business sold, how much 
in trading stamps were issued? A $2.50. 

Q Did everybody take stan1ps? A Three-
quarters of the trade. 

Q Were all the stamps that were sent out re-
deemed? 

Mr. Skinner: Pardon me, it seems to me 
it ought to appear whether or not there is 
a record of what this lady is testifying to. 
If there is a record it should be produced. 

10 

Mr. Lane : I am only going to show that 
some people did not take stamps. That we 
have given credit for what we have been 
charged with. There is no way by which 20 

we can say whether three-quarters or two-
thirds took them. We have got to assume 
that everybody took them. 

Mr. Skinner: I object to the question. 
Objection sustained. 

Q Did you keep a men1orandum of the red 
stamps redeen1ed, yourself? A Yes, sir. 

Q Is this the book in which it was kept? A 30 
Yes, sir. 

Q Have you taken off of that book figures 
showing the amount that was paid by Rosenberg 
and Weintraub for the redemption of red stamps 
from April 1, 1924, to tT an uary 1, 1926? A I 
didn't take it out of that book. 

Q vVhat books did you take it fro1n? A vVe 
counted as they carne in. 

Q Then did you enter it on these slips? A 
Yes, sir. 40 
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Rhoda Ilersh, re-cross. 

Q And have you made a calculation showing 
the total that was paid out for the redemption 
of red stamps during that period? A Yes, sir. 

Q Is that the calculation? A Yes, sir. 
Q Will you tell me how much was paid out 

by Weintraub and Rosenberg during that period 
of time for the redemption of red stamps? 

Mr. Skinner: I object unless the proof 
is supplemented to show what business they 
were in connection with. 

By the Court. 

Q Do you know whether these stamps that 
you redeemed during this period were all issued 
before January 1, 1925, or were some issued 

2 O afterwards, or can't you tell? A We can't tell. 

The Court: Objection sustained. 

Re-cross examination by Mr. Skinner. 

Q You say that the stamps were issued _ at the 
rate of $2.50 for every $100 worth of goods sold 1 
A Yes, sir. 

Q You say that and you realize you ·are under 
30 oath? A Yes, sir. 

Q Don't you know that there were many, 
many, many days that double stamps were issued 
and that it was quite a regular thing to issue 
double stamps? A It was. 

Q Then you can't tell yet from recollection 
or from anything you have there how many 
stamps were issued of these red stamps between 
January 1, 1924, and some day in March, 1924, 
when the blue stamps were begun. You can't 

40 tell that, can you? A We can figure it out. 
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Rhoda H erch, re-cross. 

· Q Did you do any figuring at the time they 
were given out? A At the time what was given 
out? 

Q The red stamps. A Yes, we figured every 
day how many stamps were given out. 

Q Whom do you rnean by '' vV e''? A Another 10 
gir 1 and I in the office. 

Q You kept a record? A Yes, sir. 
Q Of the stamps given out? A Yes, sir. 
Q What do you mean by given out? A Given 

out for sales. 
Q To the departments? A No, given from 

the stamp desk. 
Q Were you at the stamp desk? A No, sir. 
Q Then those records were kept by somebody 

else? A I looked them over. 
Q You had no personal knowledge whether 20 

they were correct or not. A I went over her 
figures and everything that she figured to see 
that they were correct. 

Q: ""\iVho was that girl? A Miss F 'oster. 
Q Is she there now? A I think she is. 
Q As a matter of fact, when you said $2.50 

of stamps for every $100 of sales, did you ever 
compare the number of stamps that you had 
made a record of-red stamps issued in January 
with the sales in January? A I did not. 

Q Have you any knowledge whether the 
amounts of $2.50 for every $100 of goods sold-
A ,iV e figured $2.50 for every $100 of goods 
sold. 

Q You figured $100 of goods had been sold for 
every $2.50 of stamps? A We gave $2.50 of 
stan1ps for every $100 of goods sold. 

Q When si~1gle stamps were given out the 
amount of stamps was $2.50 for every $100 worth 
of goods sold, is that right? A Yes, sir. 

30 

40 
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Q You talked about estimating. What was 
it that you estimated? A I don't know what 
you are ref erring to. 

Q I understood you to say you and the other 
girl counted $2.50 worth of stamps for every 
$100 worth of goods sold, or perhaps it was 

10 the other way? A Yes, sir. 
Q Why did you do that estimating? Didn't 

you have a record of the number of books that 
went out from the desk or the office, or from Mr. 
Rothstein 1 A We didn't do that estimating. 
Every customer with a book of stamps brings in 
the books for her $2.50 and we paid that. 

Q That is~ the stamps turned in? A Yes. 
Q How did the customer get the stamps? A 

By buying merchandise. 

20 Q They got them at the counter1 A No, at 
the stamp desk. 

Q Each customer took to the stamp desk the 
check showing what purchases had been made1 
A Yes. 

Q How did the stamps get to the stamp desk1 
A They were kept there. 

Q The red stamps that Mr. Rothstein had 
while he was doing the business 1 A Yes. 

Q That was so before Mr. Rothstein turned 

30 the business overf A Yes, sir. 
Q There were a good many of them f A I 

don't remember ; a good many of them all the 
time. 

Q Whatever were in Mr. Rothstein 's posses-
sion were left at the stamp desk f A Yes; and 
there was a stock of them in the basement. 

Q That was left by Mr. Rothstein? A Yes, . sir. 
Q Some of those that were in the basement 

were used, weren't they f A I don't remember. 
40 I believe we had enough upstairs at the time. 
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Rhocla Hersh, re-clirect. 

Q You are not sure of that! A No. 

Re-direct examination by Mr. Lane. 

Q. Can you turn to the day book and tell us 
exactly what stamps were issued between J anu-
ary 1, 1924, and March 23, 19241 10 

By Mr. Skinner. 
Q You didn't keep the books, did you i A 

I did. 
Q You looked it over, you said f A No. 

By Mr. Lane. 
Q I am talking about a record of all the 

stamps issued. A This book f 2 0 
Q Yes. That book was kept by Miss Foster 

and checked by you t A Yes. 
Q Can you take that book and figure out 

exactly how many stamps actually were issued 1 
A I c n. 

Mr. Lane: I ask that the witness be ex-
cused to make that calculation. 

The Court : Very well. 
Mr. Skinner : I want to be sure that this 3 O 

evidence is of the kind to be found in books. 
I understand that the testimony is to show 
the number of stamps issued. 

The Court: There is no question before 
me. 

Mr. Skinner: I object to the giving of any 
evidence of the kind she has been asked to 
supply after leaving the stand on the ground 
that the evidence so sought to be shown is 
entirely immaterial and irrelevant. 40 



10 

20 

30 

40 

98 
Rhoda Hersh, re-direct. 

The Court: I will sustain the objection. 
Mr. Lane: I don't understand that there 

is anything before the Court. 
The Court: You were going to have her 

testify as to the number of stamps fron1 that 
book. 

Mr. Lane : I would like to know the real 
ground of the objection. 

Mr. Skinner: It seems to me that the 
evidence sought to be shown does not prove 
anything of the character that counsel in-
tends to prove. It is entirely immaterial 
and irrelevant how many stamps were is-
sued; the question is how many were re-
deemed. 

The Court: There is no proof before us 
how many stamps were redeemed. 

Mr. Lane: I have got to prove one step 
at a time. I propose to follow it up. 

The Court : I will take the proofs then. 
Mr. Skinner : There still is no proof to 

show any connection between the two. 
The Court : I will take the proof. 
Mr. Skinner: If your Honor please, my 

objection to the evidence was noted, I take 
it; and I take it your Honor didn't pre-
clude me from striking out. 

The Court: No. 
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John W. Armstrong, direct-cross. 

JOHN W. ARMSTRONG, sworn in behalf of 
plaintiffs. 

Direct examination by Mr. Lane. 

Q Where do you live, Mr. Armstrong? A 
Nutley. 10 

Q What is your business or profession f A 
Public accountant. 

Q How long have you been practicing your 
profession 1 A For about nineteen years. 

Q1 In the years 1922 and 1923 were you em-
ployed by Puder & Puder 1 A I was. 

Q Did you examine the books and records 
of Rothstein's, Inc., for the period from 
January 1, 1923, to D·ecember 31, 19231 A I did. 

Q· Did you make an audit of the books and a 20 
report of the conditions of business and the 
operation of the business during that period of 
time 1 A I did. 

Q I show you Exhibit P. 4 for identification 
and ask you to look at that report and tell me 
whether it shows a correct audit of the books 
of Rothstein 's, Inc., for that period of time 1 
A It does. 

Mr. Lane: I offer the audit. 30 
Mr. Skinner: May I cross examine the 

witness 1 
The Court : Yes. 

Cross examination by Mr. Skinner. 

Q You made up this audit from books? 
Yes. 

Q The books were 1n your possession 1 
No, in Mr. Rothstein's possession. 

A 

A 
40 
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John vV. Armstrong, cross. 

Q They were not sent to Puder & Puder 's 
place 1 A After the audit, they were. 

Q Where did you make that audit 1 A At 
his place on Springfield avenue. 

Qi Have you still got the books 1 A I don't 
know. You will have to ask Mr. Mortonson. 

10 Q Are you still in their employ 1 A No. 
Q Were they there when you left 1 A I 

don't know. 
Q When did you leave1 A The 1st of Feb-

ruary, this year. 
Q Didn't you have any occasion to notice 

them f A No occasion. 
Q So far as you knew, they were there1 A 

As far as I know they were not there. I brought 
the books down to Puder & Puder and that is 

20 that last I know of them. 
Q You mean you physically brought thern 

down from Springfield avenue 1 A Yes. 
Q When was that 1 A It was in February, 

1924, Weintraub came in-it was right after they . came In. 
Q It was at Weintraub 's request you did this 

work 1. A No, I got my instructions from the 
office. It was after Weintraub came into the 
business that I brought the books back. 

30 Q Certain books were sent you 1 A I brought 
down all the books. 

Q1 Do you recall what books you brought1 
A All the books that were worked on. 

Q You don't recall what they were! A I 
can't name them : Cash receipt books, cash dis-
bursement books; general ledger, expense regis-
ter; and the journal. That would be about all. 

Q You have heard Mrs. Hersch's testimony 0? 
A Not much; I couldn't hear her. 

q She said there was among the books of 
40 the company a book she called "Expense book" 
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John vV. Armstrong, re-direct. 

which did not include the wages paid to the 
sales clerks or the executive salaries. Do you 
recall such a book 1 A No, I don't recall such 
a book at all, Mr. Skinner. 

Q At any rate, whatever you have in this 
report showing expenses was taken by you from 
books you got in the office of the new corpora- 10 
tion Weintraub and Rosenberg were running1 
A Yes. 

Q They purported to be books kept by Roth-
stein in that business in the year 1923, before 
Weintraub took the business 1 A Yes, sir. 

Mr. Lane: I offer it. 
(The same IS received in evidence and 

marked E'xhibit P. 4.) 
The Court: As I understand it, this wit-

ness was employed by Mr. Rothstein, I mean 20 

as a firm. 
Mr. Skinner: Not at the time this ex-

amination was made. 
The Witness: Oh, yes. 

By JJ![ r. Skinner. 

Q Then you got the instructions from the 
office, but you understood they came from Roth-
stein 1 A I imagine they did. 3 0 

Q You had no knowledge of it f A I didn't 
ask where the orders came from; I did what I 
was told. 

Q Did you send your bill to Rothstein 1 A 
I don't; you would have to ask the firm that. 

Re-dire1ct examination by Mr. Lane. 

Q I show you this Exhibit P. 4, you have 
here, have you not, two separate items of ex-
pense 1 A Yes, sir. 40 
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John W. Armstrong, re-direct. 

Q And the one item of expense is what you 
call '' Selling expense'' and amounting to $73,-
970. 70. A Yes, sir. 

Q Which makes a net profit on sales of $24,-
335. 72 after deducting selling expense? A Yes, . sir. 

Q Then you have general and administrative 
expenses which you then take out of that? A 
Yes, sir. 

Q And then expenses amounting to $22,823.51? 
A Yes, sir. 

Q And among those general administrative 
expenses are such i terns as these : Wages, gen-
eral wages; executive salaries, and so forth, 
telephone, and so forth; auditing; and labor; and 
that reduces your net profit on operation $15. 

20 Q You have added a net financial income of 
$7,660.77. Will you tell me what that is? A 
The financial income was from the toy depart-
ment, $522; interest on bonds, $36; discount O:Q. 
purchases, $9,432 ; trading stamps sold, $442 ; 
interest on bank balances, $299; waste material 
sold, $141 ; commission on telephone, $7 ; com-
mission on chewing gum, $9; a total of $10,891. 
From that we subtract: Discount on sales, $313; 
taxes, $2,006; interest paid, $317; bad debts writ-

30 ten off, $592; a total of $3,231, leaving an excess 
of income over other charges of $7,660.77. 

Q And then you added that to your income 
from operation and got a total income of $9,-
172.98? A That's right. 

Q Did you prepare the income tax return 
for Mr. Rothstein for the year 1923? A Per-
sonally? 

Q Yes. A I don't know whether I did or 
not. If we have it here, I can tell you in a 

4 minute. 0 
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John W. Armstrong, re-direct. 

·Q I show you what purports to be a copy of 
a corporation income tax return for the calendar 
year 1923, of Rothstein's, Inc., and ask you 
whether by reference to it you can say whether 
you prepared that income tax return or not? 

Mr. Skinner: If your Honor please, I 10 
understand that the point of this is the in-
tent to show what were the profits from the 
business of Rothstein's, Inc. I submit that 
that has been shown as clearly as anything 
can be shown from statements. 

The Court: I suppose you mean the com-
pany. 

The Witness: Yes, I guess I made this up. 

By the Court. 

Q Do you know whether you made this up? 
A If you will give me the one written in pencil, 
I can be sure. 

By Mr. La.ne. 

Q Here is the whole folder. A Yes, I did. 

By Mr. Skinner. 

20 

Q Did what? A Made up the return. 30 · 
Q For whom? A F'or Rothstein's, Inc. 
Q That is the new corporation? A No, that 

is the old corporation. 

By Mr. Lane. 

Q Is that a copy of the 
filed with the Government? 

Mr. Lane: I offer it. 
1'1:r. Skinner: I object. 

return which was 
A Yes, sir. 

40 
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John W. Armstrong, re-direct. 

Objection sustained. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 
The Court: You said it was a copy. I 

think the original is the best evidence. 
Mr. Lane: The original return can't be 

obtained without the consent of Mr. Roth-
stein and this is offered as an admission 
of Rothstein' s because Rothstein himself 
ca used this to be filed just as any other piece 
of paper signed by Rothstein-

The Court: I don't think it is admissible 
in evidence. 

M L I ask that it be marked for r. ane: 
identification. 

(The same is marked Exhibit P. 6 for 
identification.) 

By Mr. Lane. 

Q After Mr. Weintraub and Mr. Ros_enberg 
went into possession of the property did you 
make an audit of their books for the period of 
January 1, 1924, to December 31, 19241 A I 
did. 

30 Q I show you Exhibit P. 5 for identific~tion 
and ask you whether that is a correct audit of 
their books ma.de by you 1 A Yes, sir. 

40 

Q At the time you made that audit did you 
have all of their books 1 A I did. 

Mr. Lane: I offer it. 
Mr. Skinner: I object unless the books 

are produced. I object to anything but the 
best evidence. 

Mr. Lane: I won't press it. 
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Re-cross examina.tion by Mr. Skinner. 

Q· You made up P. 4 from books that you 
took from the Rothstein office; that is, the 
office of Rothstein 's, Inc.1 A Yes, sir. 

Q As you recall it, were they a complete set 
of books 1 A Yes, sir. 10 

Q Did you have any trouble at all in ascer-
taining from those books what the expenses of 
the company had been 1 A No, sir. 
. Q And you divided them into two? A Yes, 

sir. 
'Q Was that your own division? Did you sep-

arate the selling expense from the overhead or 
the administrators' expense? A Yes, sir. 

Q You found them altogether in one book 
and you did the separating yourself1 A Yes, 

20 sir. 
Q That book showed a total expense of some 

$96,000 f A Yes, sir. 
Q And anybody who looked at the books could 

see that? A No. You see, these figures are 
taken from the ledger and in the ledger you will 
find these items in separate pages. 

Q You didn't have to go to the ledger to 
find it? A Yes. 

Q , Weren't t~e expenses in an expense book? 
A No, I worked on the ledger. 3o 

Q You understood that the ledger had post-
ings from some other books f A Yes, they are. 

Q Take the moneys paid the sales clerks. 
Those appear in the ledger in a total for the 
week, do they not f A No. 

Q, l~or the n1onth f A OnC'e a month. 
Q And they would be taken to the ledger 

from an expense account kept in some regular 
book of the company f A Up there, no; it 
was taken from the cash book. 4 0 

Q Sure of that? 
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John W. Arrnstrong, re-cross. 

By the Court. 

Q That is, it would show how much was 
paid on the payroll each week? A The check 
would be alongside the payroll and the amount. 

10 By Mr. Skinner. 

Q Do you recall definitely whether or not 
there was any book that showed by itself as a 
separate account or record the expenses month 
by month, or day by day or for the year? A 
I can't recall any books like that. 

Q It might have been, without your recalling 
it? A It wasn't a part of the system of ac-
countancy. If this book had been in existence 
it didn't apply to the system of accounting be-

20 cause we would naturally have to check postings 
from there to the ledger. 

30 

40 

Q Did you check postings? A Yes, from a 
journal book. Whatever book we got it fr01n 
was part of the system. 

Q Was your entire audit made from the led-
ger? A Yes, sir. 

·Q And this sum of $9,172.98 is shown by this 
audit as the · net profit for the year 19231 A 
That's right. 

Q Is there a profit and loss account in the 
ledger? A You mean by proJit an<! loss aecount 
a regular profit and loss account? Every set .. 
of books has a profit and loss account, it is simply 
a dumping ground for the closed accounts. 

Q Isn't there something in these books that 
gave the net profit of $9,172.98? A You would 
find that in the surplus account. 

Q That is where you found it? A No, I 
made that up myself. 
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John JV. Armstrong, re-cross. 

Q Anyone else could find it? A If they 
looked for it. 

Q They wouldn't have to look hard, would 
they1 A Oh, no. 

Q I show you two books. First, this rather 
long book, was that one of the books you had 
before you when you made this audit? A There lO 
is no year on it. 

Q Did you you have a book of that character? 
A Oh, yes. 

Q What do you call that book? A That is 
the cash disbursement book. 

Q Does it purport to be a record of the 
disbursements of all kinds for the business dur-
ing the period it covers? A Yes. 

Q And you had just that kind of a book? 
A Yes. 20 

Q Are the disbursements classified in this 
bo_ok ! A Here is accounts payable; expense-
this 1s · the creditors he bought stuff from and 
it was an expense of the business. Here is 
executive salaries ; payrolls; and an exchange , 

account-
Q I turned to page 42 at random and I find 

there the date August, 1922. With that to 
guide · you- A This would be 1923. It only 
goes to the end of August, 1923. 30 

Q So this goes from March 1, 1922, to August, 
1923? A Yes, sir. 

Mr. Skinner: I ask that it be marked 
for identification. 

Mr. Lane: I offer it in evidence. That 
is one of the books I asked to be produced 
yesterday. They were not exhibited to us. 

Mr. Skinner: l1hese books were he~·e yes-
terday avvaiting your call. · 40 
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Rhoda Hersh, re-cross. 

Mr. Lane: I call for the1n now; all that 
you have. I want to offer them all in evi-
dence. 

10 RHODA HERSH, a witness previously sworn 
in behalf of the plaintiff, resumes the stand. 

Re-cross examination ( continued) by Mr. Skin-
ner. 

Q Mrs. Hersch, I show you a book which has 
just been examined by ~,[r . .Arn1strong, which he 
called the cash disbnr:sement book. vVas it kept 
by you 1 A Yes, sir. 

Q Under your supervision 1 A Yes, sir. 
20 Q What did you call it 1 A Cash disburse-

ment book. 
Q What is it 1 A A record of cash going out. 
Q What period does that book cover 1 A 

From March 1, 1922, up until August 31, 1923. 

Mr. Lane: I offer anything identified by 
this witness. 

Q I show you another book. Look at it, 
please, and tell us what it is. A In this book 30 we kept a record of the amount of stamps re-
ceived. 

Q What about the book that you identified 
before as a record of stamps? That was of 
stamps issued? A Yes, sir. 

Q That was not of stamps redeemed? A No, 
sir. 

Mr. Lane: I offer it. 
(The same is received in evidence and 

40 marked Exhibit P. ;~:.) 
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Rhoda Hersh, re-cross. 

Q What period does Exhibit P. 8 cover1 A 
January 1, 1921 to January 31, 1926. 

By Mr. Lane. 

Q Does that contain business done after 
Rosenberg and Weintraub took over the store? 
A 10 Yes, sir. 

Q Do you know how Mr. Rothstein got that 
book? A I don't know. 

Mr. Skinner: We will show that it came 
from Puder & Puder. 

By the Court. 

Q What was the name of that book, we called 
. t oz l • 

By Mr. Skinner. 

Q It is a record of money paid out for the 
redemption of stamps, but called an income book? 
A Yes, sir. 

Q Just look at it again and see whether you 
4ave correctly characterized it. I turned to page 
one and I see a column headed, ''Express.'' A 
This ·isn't mine. I didn't keep this part of it 
anyway. 

Q You mean the first part of it you didn't 
keep? A No, sir. 

Q Your description is from some other part 
of the book? A The only thing we took out of 
this book was the redemption of the stamps. 

Q I just ask you to describe the books and 
tell us how it was known in your office? A It 
was known as the income book and was for the 
redemption of stamps. 

20 

40 
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Rhoda Hersh, re-cross. 

Q Did it contain a record of expenses f A I 
don't know about that. That was started by 
the bookkeeper before me, but I don't know for 
what reason. 

Q Does it contain a record of expenses f A 
It does. 

Q That is, through 1921, you see expenses. 
Just look ahead and see whether, if at all, it 
ceases to be a record of expenses f A Yes, it 
does. 

Q You have practically the whole of 1921 's 
expenses there f A Yes. 

Q For the whole of the year? A Yes. 
Q Does that contain all of the expenses; ex-

penses of all kinds? A I don't know. 
Q Look at it. Isn't there an indication there 

20 of what it contains? A Express, due bills, re-
funds, stamp books-

Q There is one column marked "Expenses." 
Can you tell from looking at that whether the 
total expenses are petty cash expenses? A 
They are petty cash expenses. 

Q Going into 1922, apparently it ceases-no, 
they are there in February, 1922. A Yes. 

Q And in March? A March. 
Q Also a record of the weather in one column. 

30 A Yes. 
Q So, from April, 1922, the petty cash ex-

penses seem to be dropped out f A Yes. 
Q Here is a summary for the year, isn't itf 

A Yes. 
Q Does that give the business for the year, 

receipts and sales? A I don't think that is the 
correct amount of business; I didn't take the 
business out of this book at all. 

Q It looks like a statement of receipts, doesn't 
40 itf A Yes. 
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Rhoda Hersh, re-cross. 

By Mr. Lane. 

Q What year is thatf A 1921. 

By Mr. Skinner. 

Q Here begins January, 1923. Did you keep 
thatf A Yes. 

Q Now, tell us just exactly what that is. A 
That is a memorandum of C. 0. D. 's, charges, 
cash, due bills, refunds, and stamp books. 

Q What does that cash column mean f A 
That is the cash receipts of the day. 

Q And so, from that, you can tell what the 
receipts for the year were? A Yes. 

Q Are they added up f A This was just 
cash by itself, not including the total amount of 
sales. 

Q Because there were some on credit f A 
Yes. 

Q But this gives the total of cash f A Yes. 
Q Can you tell from that what the total 

cash sales for the year f A Yes. 
Q Will you tell us how much f A $322,-

790.39. 
Q Some other book would give the credit 

sales f . A The other book would give it in-
cluding the charges and C. 0. D's. 

Q ~L1his includes it? A No, it is itemized 
separately. 

Q This book gives C. 0. D's, charges- A 
$4,949.00. 

Q And for charges f A $6,802.53. 
Q What does '' Due bills'' mean f A For 

goods returned we would give them a due bill 
and they would buy whatever merchandise they 
wanted. 

Q A liability, wasn't itf A Yes. 

10 
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Rhoda I-I ersh, re-cross: 

Q Then comes 1924 f A Yes. 
Q The same kind of a record f A Yes. 
Q And a summary at the end of the year f 

A No, in 1924 nobody wanted this stuff here. 
It was just kept. 

Q It was discontinued in 1924 f A Yes. 
Q When in 1924? A Starting July 1st. 
Q And after that time kept only as a record 

of books f A Yes, sir. 
Q That means stamp books issued f A Is-

sued. 
Q What is this column of customers f A 

The number of customers that came into the 
store. 

Q Then this gives the stamp books issued for 
the month of January, February, March- A 

2 0 Redeemed ; not issued. 
Q Redeemed f A Yes, that is what we paid 

out for stamp books. 
Q That isn't redeeming them. That is pay-

ing for them as you got them for Rothstein f A 
As we got them from the customer. 

Q Are you sure of that f A Positively. 
Q You noticed, and I called your attention 

to the fact that they are all in round figures f 
A Yes, sir. 

3o Q You mean the stamps redeemed each day 
come in in regular round numbers f A Yes, 

1\1:r. Lane : $2.50 a book. 

Q Multiples of $2.50f A Yes, full books 
only. 

Q Why this item of $33.50 f A Sometimes 
we made an allowance when a custvmer lost a 

~0 book. 
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Rhoda Hersh, re-cross. 

Q I show you a third book. What is that f 
A The journal. 

Q Is that a book that was kept under your 
supervision f A Yes, sir. 

Q I see here on page two a typewritten paper 
pasted in, marked '' L. Rothstein, Inc., Exhibit 
A." It goes on to show money received and dis- lO 
bursed, applicable to Rosenberg and Weintraub 
for the period January 1, 1924 to January 26, 
1924. Do you remember that being put in the 
bookf A Yes, sir. 

. Was that prepared under your super-
v1s1on f A It was prepared by Puder & Puder. 

Q I suppose the figures on which this is 
based-these are more or less summarized, aren't 
they f A Yes, sir. 

Q Do you find the details in the book f A 
Yes, sir. 

Q This seems to start out with 1924 doesn't 
itf A Yes, sir. ' 

Q Then this does not contain-it isn't the 
journal that was used prior to January 1, 1924 f 

Mr. Lane: It is one of our books pro-
duced by you. 

20 

1\1:r. Skinner: Obtained from Puder & 30 
Puder. 

Mr. Lane: When f 
Mr. Skinner: I can't tell you be,cause I 

didn't get them. J\!Ir. Rothstein can tell 
you. 

Q I-Iere is another book. It has pasteboard 
c?v_ers wrapped in paper. A ':I1his was a book 
gi~1ng a daily record of each clerk's sales; 
daily and monthly. 

40 
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Rhoda Hersh, re-cross. 

Q Keep under your supervision f A It was 
not started by me. 

Q. It begins hack of your time. Does it 
come down through your time f A No, it does 
not. 

Q Its oldest entries are in the early part of 
10 February, 19201 A Yes, sir. 

Q Here is another book. What is thatf A 
That was before my time. I didn't handle this 
book at all. 

Q Go to the end and make sure. A No. 
Q What kind of a book is it f A The same 

as the others; the one with the redemption of 
the stamps. 

Q This covers a period back of the other f 
A Yes, sir. 

20 Q What is that f A This is the charge sales 
book of employees. 

Q For what period f A Starting March, 
1920; ending December 31, 1923. 

Q1 So that we may further identify, it shows 
all charges of 1923 f A Yes, sir. 

Q And a total at the end f A No, sir; this 
is just monthly; a total of the employees here 
and a total of the customers here. 

Q That is the charge account for 1923 and 
3 o some of 1922. 

( The same is received 1n evidence and 
marked Exhibit P. 9.) 

Q Here is a book larger than any yet. What 
is that f A Purchase book. 

Q. Showing the stock on hand f A Showing 
the purchases. 

Q Of stock f A Of merchandise bought. 
Q Covering what period~ A Starting March, 

40 1922. 
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Rhoda 11 ersh, re-direct. 

Q And ending when f A August 31, 1922. 
Q Have I shown you that bookf A I think 

you showed me the one before this. This is 
the continuation of the clerk's sales. 

Q For wh~t period f A Starting February, 
1920, and ending December 31, 1923. 

Q That, you say, shows the record of each 10 
clerk's sales, day by day f A Yes, day by day. 

( The same is received in evidence and 
marked Exhibit P. 10.) 

Q This is the stock purchase book f A yes, 

(The same is received 1n evidence and 
marked Exhibit P. 11.) 

Q This book I show you is what f A J our-
nal. 

Q Commencing when f A January 1, 1922. 
Q And it ends when f A Ending December 

31, 1923. 

(The same is received 1n evidence and 
marked Exhibit P. 12.) 

Re-direct exam.ination by lVIr. Lane. 

Q Are these all the books that you had in 
your establishment f A I had them, yes, · sir. 

Q Are those all you had, or were there some 
other books f A There should be a cash re-
ceipt book also. 

Q And a ledger f A A ledger and the petty 
cash expense book. 

Q A ledger, a petty cash expense book, and 
a cash receipt book f A Yes, sir. 

20 

30 
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Rhoda Hersh, re-cross. 

Mr. Lane: I call for those books. 
Mr. Skinner: I haven't them. 

Q Do you know of any way, which your 
familiarity with those books, by which you could 
in a second or in a few moments get expenses, 

10 we will say, for the year 19231 A That book 
isn't here. 

20 

Q And the only way you could get the ex-
penses for the year 1923, would be laboriously to 
go through the journal entries and pick them out 
one by one 1 A Yes, sir. 

Q When you leave the stand, will you go 
down to the rear of the court room and look 
at those books and see whether those are some 
of them, please 1 A Yes, sir. 

Re-cross examination by Mr. Skinner. 

Q Vice-Chancellor Lane asked you whether 
you would not have to go laboriously through 
them item by item 1 A From these I couldn't. 
get them at all. 

Q You could get them from the expense book 1 
A It is just petty cash expenses. 

Q Before, when you were on the stand, you 
3 0 described I think, an expense book 1 A A black 

book. 

40 

Q An expense book1 A It isn't an expense 
book; its a book showing sales and purchases 
and expenses for the year. 

Q That is a summary 1 A Yes, sir. 
Q It shows them in summarized form 1 A 

Yes, su. 
Q From those you could tell at a glance what 

they were 1 A Yes, sir. 
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Rhoda Hersh, re-cross. 

Mr. Lane: The witness has said several 
times that they did not include all the ex-
penses. 

Q What didn't they include 1 A You are 
talking about two books. One is a petty cash 
book; that does not include all the expenses; the 10 
other book includes sales and purchases and 
expenses. 

Q All expenses 1 A Yes, sir. 
Q That is the book you were speaking of 

last 1 A Yes, sir. 
Q If you had that book you could tell what 

all the expenses were for the year 1923 f A 
Yes, sir. 

Q And so could anybody else f A Y · es, sir. 

By the Court. 20 

Q That is the book you ref erred to as the 
black book f A Yes, sir. 
. Q A duplicate of the green book f A Yes, 

sir. 

By Mr. Lane. 

Q That is the book that never went to the 
auditors? A Yes, sir. 

Mr. Lane: We call for the production of 
that book. 

Mr. Skinner: It may be that some of the 
things called for may be producible by the 
other side. We have produced all we have. 

The Court: You haven't it f · 

Mr. Skinner : No, sir ; we haven't got it. 

30 

I want to produce another book that we got 
by subp~ena duces tecum served upon the 
corporation and it is one of our books. 40 
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Rhoda Hersh, re-direct. 

Mr. Lane: If you have any others under 
your control, produce them. 

By Mr. Skinner. 
Q What is that book (handing book to wit-

l 
O 

ness) ? A This is the black book. 

Mr. Lane: We have subpoeaned the black 
book and we have subpoenaed the same per-
son Judge Skinner has subpoenaed; and also 
Judge Skinner 's client. 

Mr. Skinner: I am informed by Mr. 
Klausner, one of the present owners of the 
business, that this is a book produced on 
our subpoena duces tecum. 

Mr. Lane: We served him with subpoena 
20 and they searched for it and couldn't find it. 

30 

Q This is the black book and it shows the 
expenses for the year 1923? A Yes, sir. 

Q All of them? A Yes, sir. 
Q And that is the only book at which you 

could tell at a glance just what they were 1 A 
Yes, sir. 

(The same is received in evidence and 
marked Exhibit P. 13.) 

Re-direct examination by Mr. Lane. 

-Q Will you turn to this book, Exhibit P. 13 
.and tell me how you can, by reference to the , 
book, give me the expenses for the year 19231 
A They were entered in this book. 

Q And the sum total on page 135 is $98,243.-
12, the figure you gave yesterday? A Yes, sir. 

Q And this is the book you said you over-
40 looked sending to Puder & Puder when you 
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were instructed to send the books down by Mr. 
Armstrong? 

Objected to as leading. 
Objection overruled. 
( Question withdrawn.) 

Q How was it the books happened to be left 
at the store 1 A It wasn't referred to by the 
accountants at all. 

Q It was a private book for Mr. Rothstein 1 
A Yes, and for the store's records also. 

Q This is the book that contains the same in-
formation that is contained in the green book, or 
was contained in the green book, before the 
pages were cut out 1 A Yes, sir. 

10 

Q And this is the book you showed Mr. Wein- 2 o 
traub when he came to you and asked you some 
questions with respect to the expenses for 19231 
A This is the book I showed him after the 
green book. 

By Mr. Skinner. 

Q It wasn't so private but that it was right 
there for him to see 1 A Yes. 

Q· Why did you call it private? A It wasn't 
referred to by the accountants. 30 

Q: There was no secrecy about it? A It was 
no secret book. En1ployers and sometimes de-
partment heads were allowed to look at it. 

By Mr. Lane. 

Q And the employer was Mr. Rothstein 1 
A Yes, sir. 

Q Where did you have that book before you 
showed it to Mr. Weintraub1 A It was on my 
desk. 40 
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-Q How is it you went to the black book, or 
rather, the green book, before you went to the 
black book? A Because that was right 1n 
front of me. 

Q The green book? A Yes, sir, and he 
took the nearest one. 

10 Q Did you make the entries in the green book 
after the entries had been made in the black 
book? A After the entries had been made in 
the black book I put them in the green book. 

Q Why, if that isn't a part of the book-
keeping system, was the books kept at all? 
What was the purpose of keeping this book that 
was not part of the bookkeeping system? Why, 
if it didn't go to the accountants? A We 
wanted to have a record of the sales, depart-

2 0 mental, daily, monthly and yearly. 
Q How about the expenses? A That was 

for the stores record it was for a record. 
Q But not a part of the bookkeeping system? 

A No, sir. 
Q I am wondering why you wanted a record 

that was not a part of the bookkeeping system 1 
Why wasn't it all part of the bookkeeping sys-
tem 1 If you know what was the purpose of 
keeping a book that was not part of the book-

30 keeping system because it could have given the 
auditors some assistance, because it was a com-
!Pilation for the year? A Because we wanted 
the sales departmental as I said. 

Q Do you know what the purpose was in 
keeping two books containing the same informa-
tion? A The black book we referred to every 
day. We entered the daily sales, and it was 
constantly in the office. 

Qi Why keep two books containing the same 
information, neither of them a part of the book-

40 keeping syste1n 1 A I don't know. 
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Rhoda Hersh, re-cross-re-direct. 

Q Both books contained the same information 
and neither of the books was part of the book-
keeping system? A No, sir. 

Re-cross examdnation by Mr. Skinner. 

Q When you say they were not part of the 
bookkeeping system, do you not mean they were 
not part of the regular, orthodox set of books 
such as any accountant would open for any busi-
ness 1 A Yes, sir. 

By the Court. 

Q, In other words, they were not required to 
give the balance? A No, sir. 

By Mr. Skinner. 

Q They were useful in g1 v1ng the owner of 
the store a bird's eye view of the business so 
that he might see at a glance the receipts and 
expenses for the different years, comparing year 
by year and month by month. A Yes, sir. 

Q Wouldn't you think that was the purpose 
of the books? A Yes, sir. 

Re-dire 1ct examination by Mr. Lane. 

Q There is still a ledger unaccounted for? 
A Yes, sir. 

·Q And that ledger is the control over the 
whole bookkeeping system? A Yes, sir. 

Q And in order to get the expense, for in-
stance, of sales, as distinct from the expense of 
the general administrative expenses, didn't you 
carry an account in your ledger of expenses for 
sales? A vVha t kind of sales? 
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Q The expense of the operation of your sales; 
the expense of actually selling the goods. What 
would you call the expense of sales i A We 
didn't have an account for the expense of sales. 

Q What were your controlling accounts i A 
They were individually listed under each item 

10 what the expense was for. 
Q Weren't they drawn together in an ac-

count somewhere in that ledger 1 A No, sir. 
Q Give me some of the accounts you carried 

in your ledger. A Expressage, . freight, win-
dow cleaning, telephone-all those minor ex-
penses; salaries, executive salaries-

Q Isn't there some place in that ledger where 
some of these accounts were drawn together 1 
A No, sir. 

2 0 Q Was there any book in which that was done 
that you recollect 1 A Yes, there was. 

Q Which one 1 A The black book. 
Q In none except the black book 1 A No, . sir. 
Q When did you last see the ledger 1 A 

That time. 
Q We have had the black book produced. Will 

you look at these books again now and tell me 
whether there are any books missing other than 

30 the ledger1 A The cash receipt book is miss-
ing and the petty cash expense book. 

Re-cross examination by Mr. Skinner. 

Q Do you mean that both of those books 
are missing 1 A Yes, sir, and the ledger. 

Qi Weren't there some accounts in those books 
you called petty cash expense 1 A No, sir, there 
was a separate book for that. 

Q You are sure of that, are you 1 A Posi-
40 tive. 
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Q You stayed in the employ of the company 
after Mr. Rothstein sold out 1 A Yes, sir. 

·Q And were in the employ of the new com-
pany formed by Weintraub and Rosenberg1 A 
Yes, sir. 

Q Some time, early in 19261 A Yes, sir. 
Q Weren't some of the books that were in 10 

use when Mr. Rothstein left, continued in use 
by the new concern 1 A Not that I could re-
member. 

Q Books that had not been filled up 1 A 
Not that I could remember. 

Q Would you be suref A No, I am not 
sure. 

Q In some of these that were produced here 
had entries in for after Rothstein left the busi-
ness, didn't they 1 A What year is that 1 

Q 1924. A I don't remember any entries 
here for 1924. 

Q I thought we found among the books-

Mr. Lane: One book went down to 1926 
which, my information is, was the only book 
left. 

20 

Q We will agree that there was one book that 
continued to be used. You didn't remember that 
did you 1 A Now I do. ' 3 0 

Q There n1ay have been others f A I don't 
know. 

Q, As a matter of fact, these books that were 
used by Mr. Rothstein up to the time he left 
were all left in your hands for some time afte; 
Weintraub and Rosenberg came there, weren't 
they1 A They were taken right out. 

Q· It was a month, or a week, or two weeks 
or something like that. A I don't know th~ 
amount of tin1e. -10 
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John W. Armstrong, re-direct. 

JOHN W. ARMSTRONG, previously sworn in 
behalf of plaintiffs, resumes the stand. 

Re-direct examination by Mr. Lane. 

Q Mr. Armstrong, how long was it after Mr. 
10 Weintraub and Mr. Rosenberg went into this 

place that you took the books, or ordered the 
books sent up. A If I remember correctly, 
I should think around the middle of February. 

Q I want you to look at those books which 
have been produced. From your recollection, tell 
me what books, if any, are not there, which were 
a part of the bookkeeping system of this con-
cern 1 A The general ledger, cash receipt book; 
offhand, I would say that is all. 

2 o ·Q Do you remember a petty cash expense 
book1 A I don't recall whether I used that 
or not. If I had the ledger I could tell easily 
enough. 

Q I show you a book which has been pro-
•duced by Judge Skinner and ask you whether 
you ever had that book in 0onnection with Roth-
stein's Incorporated, before Rosenberg and Wein-
traub had anything to do with it. A This is 
the new corporation's journal. 

30 Q Did you ever have that book in working on 
Rothstein's affairs; the former owner1 A No. 

Q It has nothing in it, has it, that has any-
thing to do with the corporation 1 A No, it is 
all new stuff. 

Mr. Lane: I ask that it be marked for 
identification as a book produced by the 
defendant. 

(The same is n1arked Exhibit P. 14. for 
4 o identification.) 
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Re-cross exa.m.ina.tion by Mr. Skinner. 

Q You say that there is no cash book here 1 
A Cash receipt. 

Q There is a cash disbursement book, Ex-
hibit P. 7. A Yes. 

Q Look at this one, Exhibit P. 8, and take 10 
that colun1n marked ''Cash''. What is that 1 
A It does not enter into the system of accounts 
at all. It looks to me like the cash sales. 

Q Cash sales or cash receipts, aren't they 1 
A Oh, ye,s. 

Q All of the cash receipts are there 1 A I 
don't know anything about that book. 

Q1 It purports to be a staten1ent of the cash 
sales and cash receipts, among other things 
doesn't it 1 A I wouldn't say one way or th~ 
other. I don't know what that book is. It is not 2-0 

part of the accounting system. 
Q I-low do you know it isn't 1 A Because 

there isn't any mark to show that they posted 
them into the general ledger. Up to 1921-we 
came in. there in 1921, I think it was, and put a 
system 1n, a~d then, in 1923, it became part of 
the accounting system so far as the trading 
stamps were concerned 1 

Q You put a system in in 19211 A I think 
30 it was 1921. 

. Q: Do you mean that this book was discon-
tinued 1 A It is very evident that it was. 

Q: You find here 1922, don't you 1 A yes. 
Q. It is evident, then, that it was not dis-

c?ntinu_ed. A We will say it was not discon-
tinued 1n 1922. That was part of the accountin()' 
system in 1922, regarding the trading stamp:. 

Q I want to get your answer. According to 
your bookkeeping experience and observation 
and your knowledge of the books you saw of 40 
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this concern, is that a book that purports to be 
a record of cash receipts for a certain period? 
A I wouldn't say it was. I see cash, express, 
expenses, due bills, refunds, and stamp books. 

Q What do you think that column "books" 
means 1 A I guess that was the stamp books. 

Q That is plain, isn't it 1 A No, the names, 
'' Income book'' was not income book more than 
anything else. They started with that. If you 
get the general ledger we can tell in a second 
just what accounts that affected, page numbers 
38 and 42. 

Q I am anxious to find out from you what 
justification you have for saying it is not a state-
ment of cash receipts? A Because I didn't 
do work on it. 

20 Q You didn't hesitate to say what the other 
column is. A We worked on that. 

Q Take the column expenses. A Yes. 
Q You know what it is, don't you? A 

Maybe and maybe not. 
Q The express may be taxi fares? A You 

can't tell. 
Q And the column that says, '' Cash day by 

day" $368 for January 1, $471.14 f.or the next-
that doesn't show anything at all as being 

30 apparently the statement of the receipts day 
by day? A Maybe. If you have the ledger 
here I could check it up. 

Q You wouldn't hesitate to say it is a state-
ment of cash receipts 1 A As far as the cor-
rectness is concerned-

Q I think I asked you when you last saw the 
ledger? A You mean Mr. Rothstein? 

Q The ledger fron1 which you made the audit 
Exhibit P. 4. A I think I took it to the office 

40 with me. It was a loose leaf ledger. 
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Gustave M ortonson, direct. 

Q· The office of Puder & Puder? A Yes. 
Q, And you said, so far as you knew, that is 

where it was 1 A Yes. 
Q Whatever made up the wording on any of 

these columns on any of these books, there was 
a separate cash book 1 A Yes. 

Q On which you worked? A Yes, sir. 
Q And which was a part of the bookkeeping 

system? A Y e,s, sir. · 

·GUSTAVE MORTONSON, sworn 1n behalf of 
plaintiffs. 

Direct examination by Mr. Lane. 

·Q Where do you live, Mr. Mortonson? A 
Jersey City. 

Q What is your business or profession? 
A Public accountant. 

Q With what firm are you connected 1 A 
Puder & Puder. 

Q Were you connected with Puder & Puder 
in 1923 and 1924? A I was. 

Q Do you know the books that were delivered 
to Puder & Puder in connection with the audit 
for Rothstein 's, Inc., for the year 19231 A I 
recall their being delivered. 

Q Are those books still in the possession of 
Puder & Puder 1 A They are not. 

Q Do you know to whom and where they 
were delivered 1 A To Mr. Rothstein in an 
office he had on Broad street below Market. 
I don't recall the address. 

Q About what time 1 A About around the 
middle of 1924. 

10 
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Gustave 111 ortonson, re-direct-re-cross. 

Cross examination by Mr. Skinner. 

Q Did you deliver them f A Myself. 
Q Did you have a list of them 1 A I didn't 

have a list. 
Q Who gave them to you 1 A Mr. Arm-

10 strong brought them down from the store two 
or three at a time. 

20 

Q He brought them to you bundlect "? A Yes. 
Q You didn't see what was in them 1 A 

Yes. 
Q You never opened them 1 A Yes. 
Q You can't say of your own knowledge what 

they contained 1 A No, sir. 

Re-direct examinaton by Mr. Lane. 

Q All the books that were in the possession 
of Puder & Puder were delivered at that time f 
A Absolutely-

Objected to as leading. 

·Q Without identifying the particular books, 
will you tell me, after the books were delivered 
whether there was any book left 1 A No book. 

30 Re-cross examination by Mr. Skinner. 

40 

Q You can't tell, except what someone else 
told . you 1 A The books delivered were given 
to me by Mr. Armstrong. 

Q You have no knowledge as to how many 
books there should be in the bundles or how many 
there were 1 A No. 

Q All you can say is that they were delivered 
by you to Rothstein 1 A Yes. 

129 . 
John TV. Ar1nstrong, re-direct. 

JOHN W. ARMSTRONG, a witness previously 
sworn in behalf of plaintiffs, resumes the 
stand. 

Re-direct exa.m.ination by Mr. Lane. 

Qi Do you remember delivering to Mr. Mor- 10 
tonson the books that you had in the Rothstein 
matter for delivery to Mr. Rothstein 1 

Objected to. 
Objection sustained. 

Q Did you deliver to Mr. Mortonson any books 
in this Rothstein matter for delivery to Mr. Roth-
stein later1 A No. 

Q Do you remember what you did with the 
books 1 A Yes, I brought them and put them in 
the office. We had a place set off for different 
books we had down there and put them in the 
corner. 

Q Who was in charge of them? A Nobody. 
Nobody had charge of the little rack as we 
called it. It wasn't important enough. 

Q Who was general manager f A Mr. Mor-
tonson. 

20 , 

Q Where did you leave the books 1 A On 
the rack. 30 

Q Were they all together? A Yes, sir. 
Q And were they bundled up in one bundle f 

Mr. Skinner·. Oh no ' . 
Q Describe them. A I went over to Roth-

stein' s and wrapped the books up and brought 
them down to the office and put them away. 
I wrote the narne of Rothstein on them and put 
them away and that is the last I ever thought 40 . 
of them. 
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Elias Rosenberg, direct. 

Q You wrote the name Rothstein on them at 
the time you brought them . down to Puder & 
Puder1 Yes. 

Q How did you come to get those books to take 
them to Puder & Puder 1 A I got my instruc-
tions at the office to go up and get them. 

10 ·Q What were your instructions as to what 
to get 1 A All the books pertaining to Mr. 
Rothstein. 

Q After you got them into the office of Puder 
& Puder, do I understand no. work was done on 
them 1 A As far as I understand, it was not. 
I had finished the job. They were of no use to 
us. The only reason we would probably keep 
them would be for tax purposes. 

Q So they were not taken to Puder & Puder 
20 for any work to be done 1 A No. 

Re-cross exam;ination for Mr. Skinner. 

Q Your audit was made on the books while 
they were up in the Rothstein store 1 A Yes, 
on Springfield avenue. 

ELIAS ROSENBERG, sworn in behalf of plain-
30 tiffs. 

40 

Direct examination by Mr. Lane. 

Q Where do you live, Mr. Rosenberg 1 A 
1754 East 14th street, Flatbush, Brooklyn. 

Q What is your business 1 A Operate a 
general department store. 

Q Do you know Mr. Rothstein 1 A I do, sir. 
Q When did you first come in contact with 

him 1 A October, 1923. 
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Q How~ A Mr. Woolwick, Mr. Murray 
Apfelbaum, and myself, came to Mr. Rothstein 's 
place of business. Mr. Apfelbaum introduced 
Mr. W oolwick and myself to Mr. Rothstein, that 
we were interested to buy his store. Mr. Roth-
stein suggested that we look through the store. 
Mr. Woolwick and myself went through the stor~. 10 
Upon our return he asked us what we thought of 
the store-is there any criticism~ I told him 
that there was no criticism; that I was in-
terested to hear some particulars about the 
store. He then said that he was twenty odd 
years in business. He says, that the store that 
he was operating was a very good paying store; 
due to his sickness he was compelled to sell out. 
We asked him what the deal would involve about. 
He said the deal would involve about between 20 $140,000 and $145,000; that it would require $75,-
000 cash and the balance could be arranged in 
notes payable. We asked him how much business 
he had done. He said he had done in 1922 
$350,000; that at the rate he was doing in 
1923 it would be about the same amount. In 
the year 1921, he said he did more business but 
he hadn't made any more money than he' has 
made in 1922. He says that his business was 
1naking a profit which netted between eight and 30 ten per cent. 

By the Gou.rt. 

Q On what~ A Net, on the amount of $350,-
000 a year business. He said he would give us a 
lease for twenty-one years; he would charge us 
a rental of $12,000, and we would have to 
pay the taxes. That is what he charged himself. 
Only due to his sickness that he was compelled 
to sell it. The proposition was very interesting 

10 
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at that meeting. I asked him about would he 
sell us his stock; that he is twenty years in busi-
ness no doubt there is an accumulation of old 

' merchandise. He said, '' I been making be-
tween $28,000 and $30,000 a year profit.'' He 
said, "'Vhen you get a business like that you 

10 will have to pay me one hundred cents on the 
dollar just what it costs me.'' It was getting 
late toward evening and I told him I would con-
sider the proposition and let him know. We 
left the store. Mr. W oolwick then was not in a 
position to finance his share and I got after Mr. 
Weintraub. I told him the proposition and I 
laid-

By Mr. La.ne. 
2 O Q Never mind what you told him. Just tell 

us about your next meeting with Rothstein. A 
At the next meeting-Mr. Weintraub didn't 
want to get at it until January. Mr. Weintraub 
wanted to see the figures of 1923, what business 
he did, how much expenses he has had and what 
profit he made. In January, Mr. Weintraub and 
myself came to Mr. Rothstein. I introduced Mr. 
Weintraub to Mr. Rothstein, that Mr. W oolwick 
was not in a position to finance his end. Mr. 

30 Rothstein asked Mr. Weintraub his business and 
where he was located. He wrote it on a piece 
of paper. He again suggested that Mr. Wein-
trauh and myself look through the store. We did. 
When we came down he said "Now that you are 
in the clothing and haberdashery business and 
Mr. Rosenberg is general merchandise man, this 
is what this requires, but you know you are two 
young hustlers.'' Again he said only for his 
sickness he is compelled to sell this beautiful 
business. Mr. Weintraub asked how much busi-

40 
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ness did you do in the last year and M.r. Roth-
stein said he did $350,000. He said, '' I had $76,-
000 expenses for the year 1923. I have made 
eight per cent. net, which netted me $28,000 for 
the yea _r 1923." Mr. Weintraub commented 
that is was a very nice business for the small ex-
pense and also that the profit was interesting. 10 
Mr. Rothstein again said that only for his sick-
ness he is compelled to sell his business. 
He said, '' Did you notice a sign upstairs, 
'Stamps 1' " Mr. Weintraub said, "I did." Mr. 
Rothstein said, '' I will explain something to you 
about it. We have a home trade. We draw a lot 
of people through the store. For every ten cent 
purchase they get a stamp or more. When they 
save up these stamps they come in and redeem 
them. For two young fellows like you you 20 ought to take these stamps and go out and sell 
them to the small merchants. The people would 
be compelled to come and redeem then1. Look 
what a business you would make for the store. 
I am sick and my hands are tied. I am making 
a lot of money. You young men could dispense 
with two young men I have here.'' 

By Mr. Skinner. 

Q You haven't memorized it in advance, 30 
have you 1 A It hurts down there (indicating). 

Mr. Lane: I object to the remark of the 
counsel. 

Witness: If you had that experience you 
would also-

The Court: Never mind. 
vVi tness : Mr. Rothstein said, ''you 

would immediately dispense with two men 
who each draw $3000 a piece and again, there 4 O 
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is another additional saving. You could 
make more money than I have made.'' I 
asked what men he was referring to. He 
said being Mr. Weintraub is a clothing and 
haberdashery man, he has a man in the 
clothing department getting about $3000 a 

1 O year and also a buyer in the men's furnish-
ing department getting about $3000 a year, 
these men could be replaced with cheaper 
men. It was interesting and we told him we 
would consider it. He was a very reputable 
man; that he was working in various Jewish 
charitable societies. He was, it looked to me, 
as if he was telling the truth-

The Court: Confine yourself to the con-
versation. 

20 Witness: Mr. Rothstein said that he 
belonged to various Jewish societies-

By Mr. Lane. 
Q Tell us what happened 1 A We left at 

that meeting. We told hin1 we would consider 
it. 

Q Did you see him again 1 A vV e did see 
him a few days later. 

Q What was said then 1 A When we came 
30 there Mr. Rothstein said. "Now, I have my 

figures. J\1:y stocks,'' he says, '' Amounts to 
$117,500. My fixtures amount to $25,000." Mr. 
Weintraub asked him has he got any way the 
figures could be seen. He says, "I have it in 
book form." He showed us a book-a green 
book-in that book we saw $343,000 of business. 
We saw in that book $76,000 expenses. Mr. 
Rothstein repeated the san1e as he has at the 
first meeting, that this business is making for 

4 o him eight per cent. He has made $28,000, he 
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says. The store has practically done $350,000. 
He rented away the toy department, which did 
gross $7000. '' I got ten per cent. net which 
brought me $700 and all the departments 
through the store makes that-from eight to 
ten per cent." Mr. vVeintraub then asked him, 
"As to those stamps, Mr. Rothstein, you were 1 O 
telling us about the last time, what records do 
you have 1" He said, "I have my records. The 
month of October, November and December, most 
of those stamps are redeemed because our heavy 
business, if you will note, is done practically in 
those three months.'' Then he said, '' How much 
have you got outstanding of those stamps that 
might come in in 19247" Mr. Rothstein said, 
'' In n1y past experience it has never been out-
standing more than $200 or $300. However, in 2 0 
a big deal like this what does $50 make or $150.'' 
M.r. Weintraub agreed with him, '' $150 or $200 
won't make a difference. I will be as much 
sport as you are, provided you are sure.'' He 
said, '' I am sure $200 or $300 of books of stamps 
oustanding that will be coming in." 

Q Did you reach an agreement then 7 A 
vVe haven't. Mr. ,v eintraub then suggested that 
we would have to look through the stock. Mr. 
Rothstein said it would have to take place at 
night. An appointment was made to go through 
stocks some evening and it was set for seven 
o'clock. A few days later, Mr. Weintraub, Mr. 
Apfelbaum, Mr. Apfelbaum 's son, and myself 
can1e to the store. Mr. Rothstein gave us the 
stock sheets. We went through the inventory. 
Mr. Rothstein showed us a book where he had 
mark-ups on profits, and the mark-ups went 
between thirty and forty per cent. Mr. Roth-
stein said, '' Look, Weintraub; assume we were 
working on thirty per cent. average profits. 

30 

40 
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$350,000, thirty per cent., shows $135,000. De-
duct the $76,000 expenses and there is your net 
profit of $28,000 I told you in our previous meet-
ing.'' Mr. Rothstein, Mr. W entraub, and myself 
got into a discussion that the merchandise which 
Mr. Rothstein charged on the inventory were 

10 not worth what he charged them. He said, "To 
get this business, whether you buy it or anybody 
else buys it, must buy this stock from me because 
this is a business that makes $28,000 to $30,000 
a year.'' We left the stock alone and talked to 
Mr. Rothstein about the fixtures. In the fury of 
excitement he removed his shoe and stocking 
and said, '' Do I have to argue with you fellows~ 
I wouldn't sell this business to any of you if it 
weren't for my sickness; and another thing, the 
heads of my store got to be so that they are 

20 tightening a rope around my neck. They are 
choking me and I am forced to sell. And I 
am only asking just what I ask · you for.'' 

Q Did you come to an agreement~ A No, 
we left him about one or two in the morning. 

Q When did you next see him~ A At Mr. 
Apfelbaum's office the following Saturday. 

Q Did you come to an agreement then~ A 
We did. 

Q What was said~ A Mr. Weintraub said 
3o to Mr. Rothstein-I forgot, the same thing was 

said in previous meetings-'' Will you take $50,-
000 •cash and $1500 per month~" He said, "I 
won't take a cent less than $75,000 cash and 
$2000 a month. This business makes for me 
$28 000 a year and you are not going to pay me ' . anything except the profit from the business. 
You pay me $24,000 and have a surplus of $4000. 
All I want from you is what the business makes 
and you will have three years' time to pay it 

40 off. $24,000 a year and you will make $28,000 
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to $30,000. You will pay all your bills e. o. m. 
like I did and you will be always flushed with 
money and never have to go to the banks.'' 

Q Was the transaction closed f A No, Mr. 
~pfelbaum said, "If you don't close today there 
~s another gentleman coming here with $100,000 
1n cash. Isn't that right, Mr. Rothstein~" he 10 
said. He said, "Yes." Mr. Rothstein said "I 
w?uld sooner give you young fellows the store 
with $75,000 cash than this other man with $100 _ 
000. cas~." We said we couldn't place the d~-
?osit without our attorney. On Monday morn-
ing Mr. Apfelbaum called up and we told him 
we would come Tuesday morning and we got as 
our attorney Mr. Henig and paid the deposit for 
the business at Mr. Clancy's office. 

Q Then the deal was closed 1 A Yes, at Mr. 20 
Clancy's office. · 

Q When did you go into possession of the 
business 1 A A few days later-that was Tues-
day-Friday we have closed the deal by paying 
th~ balance ~f the money and we took possession 
Friday evening. 

Q How long did you continue in that busi-
ness 1 A I have continued in that business until 
March, 1926. 

Q How much did you invest in that business 1 30 

A My share of the investment was $37,500. 
Q When did you sell out 1 A The beginning 

of March, 1926. 
Q What did you get 1 A I got for my share 

$19,000. 
Q Or a loss of how much 1 A Outside of 

hard labor for two years I lost $18 500 from my 
capital. ' 

Q vVhen did you first see this particular 
green book, Exhibit P. 1, which has the pages 40 
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cut out~ A This book I saw the following Mon-
day. 

Q Where~ A In Miss Feldman's office. 
Qi How was it brought to your attention~ A 

Mr. Weintraub called me upstairs. We were 
looking for the expenses to familiarize ourselves 

1 O how much each department had expenses and we 
found the page cut out. 

By Mr. Skinner. 
Q The following Monday 1 A The following 

Monday in January. 

By Mr. Lane. 
Q Did you go into that store at all before 

you closed~ It was after you closed you had 
20 this conversation~ A After the deal was 

closed. 

The Court: What is the date of the bill 
of sale~ 

Mr. Henig: January 25, 1924. 

·Q Was that the first time you had seen that 
green book~ A Yes, sir. 

Q Who was it that brought it to your atten-
3o tion A Miss Feldman and Mr. Weintraub. 

40 

Q At the time that book was brought to your 
attention were these pages cut out~ A I knew 
of one page; I learned later that more had been 
cut. 

Q Which page had you found cut out~ A 
A nice, smooth page. 

Qi You mean a smooth-cut page~ A Yes. 

At one o'clock, P. M., the court takes a 
recess of one hour. 

139 
Elias Rosenberg, direct. 

AFTER RECESS. 

ELIAS ROSENBERG resumes the stand. 

Direct exarnination ( continued) by Mr. Lane. 

Q Have you found that page or did you find 
it before recess 1 A I have it. 

Q Did you ever know until yesterday that any 
other pages had been cut from that book~ A I 
have learned that yesterday, sir. 

Q If you had known that this store was, not 
in fact, ~aking eight per cent., or approximately: 
but that its profits for the year ending December 
31, 1923, was $9,172.98 instead of $·28 000 includ-. . ' ' 1ng 1n that profit financial income about which 
you have heard testimony this morning, would 
you have purchased that at one hundred per cent. 
cost of stock and fixtures-1 A I would not, sir. 

Q vVhy not 1 A I wouldn't have purchased 
because I wouldn't want to buy a store that 
:vasn 't showjng a profitable income. The onlv 
inducement there was that there was $30,000 
profits shown. 

Q How many years have you been in the busi-
ness of department stores 1 A Twentv odd 
years, sfr. u 

Q Have you had experience in valuino- fix-
tures and merchandise in stores 1 A I hav:, sir. 

Q, Does the sale value of the merchandise and 
the sale value of the fixtures vary with the 
amoun_t of profits that a store is making1 A 
Yes, sir. 

Q, If the store is making, we will say, four 
per cent. instead of eight per cent. what effect 
would that have on the value of the fixures A 
Between fifty and sixty cents on the dollar. 

10 
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Q I am talking of your experience in busi-
ness. What would it be worth 1 A Fifty cents , 
on the dollar. 

Q What about the fixtures 1 A Ten cents on 
the dollar; probably less. 

Q If the store were making two per cent., 
10 what would it be worth 1 A Scrap purposes. 

Q And for scrap purposes what would it be 
worth 1 A You would have to pay to take them 
away. 

Cross examination by Mr. Skinner. 

Q You say that the merchandise would only 
be worth fifty cents on the dollar under certain 
circumstances. What were the circumstances. if 

2 0 the profits were how much 1 A I don't know 
what you mean, sir. 

Q When you say the stock would be worth 
only fifty cents on the dollar. A If the store 
didn't show a profit which Mr. Rothstein repre-
sented to me. 

Q. Eight per cent. 1 A That's right. 
Qi That is, if it were only seven and a half 

per cent. the stock would be worth only fifty cents 
on the dollar 1 A Not so close. 

30 Q At what point of profitableness of the busi-
ness would you value the stock at fifty cents on 
the dollar 1 A The way the Vice Chancellor 
suggested before; if the business was two per 
cent. it would be worth fifty cents on the dollar. 

Q You could sell it for me 1 A Only an auc-
tioneer would buy it. 

Q As a matter of fact you paid for these 
goods1 A Yes. 

Q And you sold then1 again 1 A We did. 
Q You got the retail price for them 1 A Oh, 

40 no. 
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Q You differ from Mr. Weintraub f A I 
don't agree what he said. We sold some of it 
ten cents on the dollar; we gave some of it away; 
some went to an auctioneer. 

Q F ·or the stock you gave away you paid 100 
cents on the dollar f A Yes. We sold to an 
auctioneer shoes on ten cents on the dollar. 

Q You sold that merchandise as you carried 
that business on for less than $117,5001 A I am 
not speaking of the whole thing. 

Q I am. I am asking you now f A No, we 
didn't. 

Q Then you got the $117,500 and more, too1 
A I couldn't tell you. 

Q. Why did you say you didn't sell it for less 
!han that, but you sold- A Goods kept coming 
1n; first class merchandise kept coming in. Mr. 
Rothstein was twenty years in business, he had 
stocl~ that had horns on it. We had to dispose of 
~he Junk; we had to sell it at any price or throw 
1t out. 

Q But you wouldn't say you didn't get $117,-
500 for the stock of merchandise as a whole 1 A 
We had expenses on it. 

Q Did you sell it for $117,500 or more f A I 
couldn't really tell you, sir. 

Q You haven't much recollection of how much 
you did get, have you f A We bought the good8 
at wholesale and sold at retail. 

Q That retaH price was considerably rnore 
than the wholesale price f A That's . right. 

Q And the wholesale price was the price that 
figured $117,500 f A That's right. 

Q How do you know it was f A Because lVlr. 
R~thstein showed us figures and we compared 
prices where he showed us what the charge wa 8 to us for the goods. 
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Q Do you know whether or not any of the 
goods that were inventoried by Rothstein were 
inventoried at less than the wholesale price 1 A 
No, sir. 

Q Did you examine it at the time1 A I did. 
Q You thought that the valuation was fair1 

lO A No, siree. 
Q You had a right to submit it to an arbi-

trator. Did you ever ask for arbitration 1 A 
Not at that point. 

Q At any point? A At later disputes. Mr. 
vVeintraub asked Mr. Rothstein-

Q Were you there? A I was in the store. 
Q Did you hear it1 A I did. 
Q Where and when 1 A In our private office. 
Q When 1 A It was when Mr. Rothstei11 

20 tried to throw us out of the building. 
Q How long had you been in 1 A It was in 

June. 
Q 19241 A 1924. 
Q That was six months after you took the 

property? A We took the property at the end 
of January and that was June. 

Q You took the property as of January 1st 1 
A. We weren't there. 

Q You took the property as of January 1st 0? 
3o A Yes, sir. 

Q And Rothstein handled the business for 
you from J anua.ry 1st 1 A Yes, sir. 

Q And you didn't dispute at all the value of 
the goods or their worth at $117,500 and didn't 
ask for arbitration until he tried to put you out 7 
A I didn't dispute-I disputed to Mr. Rothstein 
the night of the purchase as to the value of the 
goods. 

Q Who was present? A Murray Apfel-
40 baum, his son, Mr. Weintraub, and myself. 
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Q Wasn't there then some attempt to have it 
valued at $120,000? A There was no $120,000 
value. There was $117,500. 

Q No $120,000 mentioned 1 A No, sir. 
Q You said that you paid $37,500 for half of 

the corporation stock. A That was my invest-
ment. 

Q And you sold it for $19,0001 A That's 
what I took. 

Q When was it that you sold out 1 A In the 
beginnjng of JYiarch, 1926. 

Q Had you not had a disastrous fire up there 1 
A We did. 

Q You lost a lot of money 1 A The fire 
helped. 

Q You made money on the fire 1 A Yes, sir. 
Q Will you tell us how that is done! A 

There was so much junk of Mr. Rothstein 's left 
that it helped. 

Q You got good money from the fire insur-
ance company for what was junk1 A That's 
right. 

Q That was some of Rothstein 's material 
left? A You said it. 

Q You say it. A I say it. 
Q You don't lay it up against Mr. Rothstein 

at all that you got more than it was worth? A 
l don't understand. 

Q. You didn't suffer? A I lost $18,500 and 
two years of heart agony. 

Q You realized yon were cheated, then, a 
couple of days after you had closed this deal 1 A 
I was. 

Q You didn't do anything about it until No-
vember, 1924? A We did. 

10 

20 
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Q What did you do 1 A When this page was 
torn out that Mr. Rothstein didn't want us to 40 
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see the honest expenses, we spoke to him. It was 
either Monday or Tuesday. Mr. Weintraub and 
myself called him into the office. We told him, 
"Mr. Rothstein, you represented to us and 
showed us in a book that you have had $76,000 
a year expenses in the year 1923. We have seen 

1 O a book upstairs where it shows $98,000.'' He 
said, " 1Where did you see that book again 1" 
After pausing a little while, Mr. Weintraub said 
the book is upstairs and Miss Feldman showed 
it to him. He says, "Weintraub, you are a young 
fell ow and you never conducted a large business. 
This book upstairs is for government purposes. 
Do I have to tell you anything else 1" He writes 
on a piece of paper, $350,000, eight per cent. 
$28,000. He says, ''That's what I have been 

2 0 n1aking and you are going to make it-even 
more." 

30 

40 

Q This was after you had bought the prop-
erty 1 A Yes. 

Q You had been telling us that this was- be-
fore the contract was closed. A I didn't sir. 

Q So he said he made $28,000 or words to 
that effect, before you bought 1 A He said it 
before and he said it again when we found the 
page cut. 

Q You identify this book, do you, that was 
then discovered by you and Weintraub with the 
page cut-Exhibit P. 1? A That was the book 
with the honest expenses and he cut the page out 
of it, but it wasn't the book with the $76,000 ex-
penses. 

Q You didn't see him cut it? A No, sir. 
Q You think, and you point to the fact, as 

tending to show that Rothstein cut them out 1 A 
Ci_rcumstantial proof. 
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Q And you want the jury to believe that he 
cut it out to conceal the expenses. A An angel 
surely didn't cut it. 

Q\ You didn't cut it 1 A Surely not. 
Q It looks bad for Mr. Rothstein 1 A Lots 

of things look bad for him. 
Q You didn't help make things look bad for 

b.im? A I wouldn't have started doing busines ,s 
with him. 

Q When ,Veintraub was all out, had you been 
making money? A Never made money in that 
store. 

Q Did you blame Weintraub at all 1 A No, 
sir. 

Q Didn't you contribute $'5,000 towards buy-
ing Weintraub out? A I did not. 

Q, You mean that1 A I said it. 
Q· Who did 1 A The firm of Rothstein. 
Q It was taken out as a loan to you? A No, 

it was a check is-sued to chip in to buy Mr. 
Weintraub 's share out; instead of getting $44,-
500 he only got $37,500 for his share in the busi-
ness. 

Qi He got $37,5001 A I know what he got. 
Q You understand that was in entire satisfac-

tion not only for the purchase of the stock but 
any money he had loaned. He got $37,500 in full 
satisfaction of $44,500? A Yes. 

Q So that ended any claim of his for money 
advanced 1 A That's right. 

Q By the way, did you assign to Weintraub 
your interest in any claim against Rothstein for 
fraud 1 A In the name of the corporation. 
_ Q1 Did you have any corporate meetings 1 A 
Did we have any corporate meetings 1 

Q That's what I asked. A What meeting ? 
Q Any rneeting. A The company had -a 

n1eeting at Mr. K]ausner 's office. 
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Q, Have you any minutes 1 A The minutes 
are in the possession of the company. 

Q No. They are in ours. I tell you now so 
as to warn you we have the minute book of the 
corporation. With that warning, was there any 
meeting of the corporation of any kind f A 

10 There was no meeting of any kind. 
Q Why did you say- A Mr. K]ausner 's 

office-Mr. Klausner-Mr. Epstein and I were 
there. That's the time we closed the deal. 

Q ,When I tell you we have the minute book 
you say there was not any meeting of the cor-
poration. A I still say there was a meeting at 
Mr. Klausner's when Mr. Weintraub got his 
deposit. 

Q In other words, the purchase of Wein-
20 traub's stock was closed at Klausner's office1 A 

Yes. 
Q: Yon wouldn't call that a meeting of the 

corporation f A Any ) business man would say 
that is a meeting, I don't know what you would 
say. 

Q The agreement that was originally made, 
contemplated, did it not, that you and Weintraub 
would form a corporation f A Yes. 

Q And you formed a corporation f A Yes. 
3 0 Q And the transfer from Rothstein was made 

40 

right to the corporation 1 A The store was 
bought on the corporation with myself, my wife's, 
Mr. Weintraub's and Mrs. Weintraub's guaranty 
for the balance of the money. 

Q The transfer was made direct to the cor-
poration, wasn't it f A I think so. 

Mr. Skinner: I think I called yesterday 
for the production of the assignment that 
was said to have been made. 

Mr. Lane: I think that is it. 
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Q Don't you remember, Mr. Rosenberg, that 
it was, agreed when Weintraub sold to Klausner 
and Epstein and to yourself, or rather when this 
agreement was made between you parties, it was 
agreed Max Weintraub was to have no claim 
against the corporation for the said sum of $7,-
500 f .. A.. That 's right. 

Qi And it was, also agreed that Epstein, 
Klausner and Rosenberg assign, transfer, and set 
over unto the said Max Weintraub all their right, 
title and interest in and to a certain cause of 
action and claim now pending in the Essex County 
Circuit Court against Louis Rothstein and Roth-
stein, Inc., a corporation different and separate 
from the above-mentioned Rothstein 's corpora-
tion f A That's right. 

Q And that took out of you all interest in 
that suit f A No, I still have my rights to the 
suit personally. 

Q Any rights outside of this suit f A Right 
after this I had an understanding with Mr. Wein-
traub that I am to get my loss of the suit. 

Q You mean you handed it over and held it 
backf A Call it anything you want, but I call 
it my rights to the suit. 

Q I have in mind what is handed to me by 
Vice-Chancellor Lane; the original agreement. 

Mr. Lane: I ask that it be marked in evi-
dence. 

(The same 1s received 1n evidence and 
marked Exhibit P. 15.) 

Q Then, after having assigned all your in-
terest in this suit and to the claim that it is 
based on, to Weintraub, you had an understand-

10 

20 

30 

ing with Weintraub that after all, you were going 40 
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to share with him if he succeeds t A In regain-
ing our loss, yes, sir. 

Q There was a party, wasn't there, given to 
Mr. Rothstein after he had sold out? You re-
member it, don't you 1 A A party given . to him, 
did you say1 The party was made by Mr. Roth-

IO stein with the help of the money that was sup~ 
posed to be spent in case of sickness. Mr. Roth-
stein, as president, made the help treat him to 
taxi drives and caused the expenses; and the 
poor employees had to pay for it. That's the 
party that Mr. Rothstein made. 

Q Have you had any assignment from the help 
of their claim against Rothstein for that 1 A 
~rhere was so much criticism that the store 
was-

20 Q How ever it was financed, it was a nice 
party, wasn't it? A It was-for Mr. Rothstein. 

Q It wasn't for you, you mean 1 A No, 
siree. 

Q Why not t A The help was ·very much dis-
pleased with his actions. 

Q So that the only reason you had for dis-
satisfaction was that 1 A The only reason I 
was displeased was because the help was dis-
pleased. 

30 Q Did those who were there say goodbye to 
Mr. Rothstein 1 A Less than half-hearted. 

Q Aren't you speaking for yourself, John? 
A No, I have them at heart. 

Q It was Mr. Rothstein 's health that was 
drunk 1 A What else were they going to do. 

Q Were you there 1 A I was. 
Q Why1 A I think I must have been hypno-

tized by him. 
Q So that you forgot that two days before 

40 you found you had been cheated 1 A Later, too. 
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Q Had you ever been hypnotized? A Never 
by anyone except Mr. Rothstein. 

Re-direct examination by Mr. Lane. 

Q In buying merchandise and in operating 
stores, do you expect to sell that merchandise 10 
for just what you paid for it? A No, we have 
to make a profit. 

Q Could you get along for any time if you 
didf A No. 

Q What is the profit you have to get over and 
above the cost to pay the expenses 1 A It is 
customary half above the cost, or thirty-three 
above cost. 

Q Can you tcll me how far down you can 
get before you lose money 1 A If you sell goods 2 O 
at twenty-five per cent. you are bound to sustain 
a loss. 

Q ~rwenty-five per cent. above costs you will 
be just breaking even 1 A Instead of thirty-
three and a third per cent. 

Q Do you think you would be breaking even 
or sustain a loss 1 A You would be bound to 
sustain a loss. 

Q At this rneeting that took place at Mr. 
IGausner's office, was everybody interested in 30 
the transaction, including everybody in the cor-
poration, present 1 A Yes, sir. 

Q So that, for all practical purposes, every-
body was there to speak for the corporation? A 
Yes, sir. . 

Q Judge Skinner has asked you whether you 
were not obliged to contribute $5,000 as a part 
of this deal by which Mr. Weintraub got out. I 
call your attention to such a clause which was 
stricken out. A It surely ,vas. 40 
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Q You wouldn't say it1 A I certainly 
wouldn't say it. It was struck right out. 

Q And initialled 1 A By Mr. Klausner. 
Q Judge Skinner has asked you whether you 

were not, in effect, on good terms with Mr. Roth-
stein. Do you remember the trouble with respect 

10 to the lease 1 A Why, no. 
Q Do you remember the trouble 1 A Do I 

remember1 
Q When did that occur 1 A In June. 
Q What happened1 

Objected to. 
Objection sustained. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
20 Exception noted as ground of appeal. 

Q Was there litigation between you and Mr. 
Rothstein 1 A There was-

Objected to. 

Q' "\Vhen 1 A In June, su. 

Objection sustained. 
30 The Court: It is sustained unless it is 

connected with this transaction. As I under-
stand it, when you made the offer before it 
was a question whether the lease was carried 
_out. I don't think that has any bearing on 
this issue. 

Mr. Lane: No, except to rebut the as-
sumption that Judge Skinner has attempted 
to get to the jury. 

Mr. Skinner: I am perfectly willing to 
4 o admit that there was trouble between them. 
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ABRAHAM KAPNER, sworn in behalf of plain-
tiffs. 

Direct examina.tion by Mr. Lane. 

Q Mr. ICapner, where do you live f A 95 
Huntington Terrace. 

Q What is your business f A Assistant mer-
chandise manager, Kresge Department Store. 

Q Do you know Mr. Rothstein f A I do. 
Q Were you ever interested in his corpora-

tion f A Yes. 
Q When 1 A The years, 1922, 1923 and 

1924- I presume three years. 
Q Did you learn that the Rothstein store 

had been sold to Rosenberg and Weintraub 1 A 
I did, sir. 

Q Subsequent to learning of it did you have a 
conversation with Mr. Rothstein 1 A Yes, sir. 

Q Where was that conversation 1 A At 
Rothstein 's office. 

Q Did you talk about the sale? A I did, sir. 
Q What did you say to him? A I said to 

Mr. Rothstein after he sold out, '' Mr. Rothstein, 
w~y didn't you give us boys a chance, as you 
said you would 1'' 

Q What did he answer? A He said '' The ' expense of the store ·was too tremendous for you 
boys to handle. Maybe its better I didn't." 

Q Did he say anything about the expenses of 
the store with reference to whether it was pos-
sible to make money there? 

Objected to as leading. 
Objection sustained. 

]0 

20 

30 

Q What else did he say? A That's all I can 
recollect: it was advisable for us boys to let the 4 0 
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store alone as the expense vvas too tremendous 
for us to handle with the capital we would in-
vest at the time. 

Cross examination by Mr. Skinner. 

10 Q You had been there some time? A Twenty 
years. 

Q At the time you had the talk with him, did 
you know that Mr. Weintraub and Mr. Rosen-
berg had paid for the merchandise and fixtures? 
A I didn't know the sum involved. 

Q You heard it was $117,500? A I heard 
so many-

Q If you were interested you would pay at-
tention. A After the transaction was closed, so 

2 0 far as I was concerned, I wasn't interested. 
Q Did you not know that it had been sold for 

$117,500 for the merchandise and $25,000 or $30,-
000 for the fixtures? A I did not, sir. 

Q Had you heard those sums? A I heard 
something similar like that, yes, sir. 

Q Having heard that, you regretted that the 
boys had not been given a chance to buy it? A 
Yes, sir. 

30 Re-direct examination by Mr. Lane. 

Q Did you have any talk with Mr. Rothstein 
about purcha .~ing the store prior to the sale to 
Weintraub and Rosenberg? A Not directly. Mr. 
Rothstein spoke to Mr. Gilson and myself at the 
time and asked if we were interested. Of course, 
we were, while the sale was going on we were 
still under the impression that we were to get a 
chance of buying the store. 

Q Had any terms been discussed with you? 
40 A No, sir, none whatever. 
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Re-cross examination by Mr. Skinner. 

Q By the way, didn't you and Mr. Gilson 
make up the inventory of the store for the year 
1923? A I made it up for the department I was 
buyer of and also helped in other departments. 

Q Gilson helped, too? A Yes, sir. 
Q So the taking of the inventory was under 

the supervision of you and Mr. Gilson? A The 
main floor, especially. 

Q, You don't mean only the main floor? A 
That is what I supervised. 

Q And Gilson supervised elsewhere? A I 
don't remember what he supervised. 

By the Court. 
Q You were head of one of the departments~ 

A Several departments; a general manager. 
Q When you said the ''boys'' you meant some 

of the employees? A Yes, sir. 

By Mr. Skinner. 
Q When you took that inventory, didn't you 

have some instructions from Mr. Rothstein about 
it? A I did. 

Q Did he tell you to take it at cost or value, 
whichever ,vas lowest? A Mr. Rothstein told me 
to take the stock as if we were going to buy it 
ourselves. That is what led me to believe we 
were going to take over the store. 

Q Wasn't there some suggestion- A Re-
gardless of the value in the market, take the store 
as if you were going to buy it yourself. 

Q So that the valuation for that business, or 
merchandise and fixtures, was put by you and 
Mr. Gilson from the point of view that you, as 
buyers would buy? A Yes, sir. 

10 

20 

30 · 

40 
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Re-direct examination by Mr. Lane. 

Q Did you know what that store was mak-
ing in 19231 A In dollars and cents, no, sir. 

Q 19221 A No, sir. 
Q 19211 A No, sir. 

10 Q Did Mr. Rothstein ever tell you what was 
the profit in 19231 A I never questioned it. 

Q You didn't know what the rate of return 
was 1 A No, sir. 

Q Either in dollars and cents or per cent-
age 1 A Either dollars and cents or any other 
way. 

Q What basis were you using on figuring in-
ventory or fixtures, or what not, for the sale of 
the entire store, if you didn't know anything 

20 about whether the store was profitable 1 A 
We did a wonderful business and we had a 
wonderful following. 

30 

Q You were depending on the outward ap-
pearance of the store 1 A Yes. 

Q And the outward appearance of the store 
led you to believe-

0 bjected to. 
Objection sustained. 
Mr. Lane: Counsel did not cross examine. 

He brought these things out on his own di-
rect examination and I am allowed to ex-
amine him on that now. 

The Court: I have sustained the objec-
tion. 

Plaintiffs' counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Q What basis did you, in fact, use in mak-
4 O ing up this inventory 1 A According to the 
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market value at the time being. I had been 
buyer there for the last eighteen years and I 
sort of used my own judgment in placing the 
value. 

Q In market value? A Some things below; 
some things at market value. 

By the Court. 

Q By market value you mean the price if 
you went out to buy it yourself? A Yes, sir. 
The day we took the stock. 

By Mr. Skinner. 

Q Don't you mean that if the market value 
was lower than the cost-

0 bjected to as leading. 
Objection sustained. 

HARRY GILSON, s-,vorn in behalf of plaintiffs. 

Direct exaniination by Mr. Lane. 

20 

Q Mr. Gilson, where do you live? A 21 
Seymour avenue. 3 0 

Q What is your business? A Buyer. 
Q Do you know Mr. Rothstein? A Yes, sir. 
Q Were you connected with that business in 

any way? A I was a member of the firm. 
Q What do you mean by a member of the 

firm? A In the corporation I was a stock-
holder. 

Q At the time you bought your stock did 
you have any agreement with Mr. Rothstein 40 
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as to what percentage you would g·et on your 
money 1 A Yes, sir. 

Q How much 1 A Providing the firm did 
not make any money I would be guaranteed six 
per cent. on my investment. 

Q Were you there during the year 19211 A 
l o Y . es, su. 

20 

Q Did you ask Mr. Rothstein whether there 
had been any money made in 1921 f 

Mr. Skinner: I object. I don't see how 
what was made in 1921 has any weight 
here. The representations set up in the 
complaint is for two years average. 

The Court : I will allow it. 
The Witness : I did. 

Q What was the reply f A We didn't make 
any money that year as we had some outstanding 
expense; he had done some alteration in the 
store and he claimed there was poor man-
agement. We had some poor merchandise which 
was bought and had to be sacrificed. 

Q At the close of the year 1922 did you ask 
Mr. Rothstein whether any money had been 
made then f A I don't exactly recollect whether 

3 o I asked him any more after that. 
Q Did you get anything more than your six 

per centf A No, sir. 
Q Did you make any inquiries why you didn't 

make more than your six per cent 1 A I didn't 
make any inquiry about it at all any more. 

Q Why not f A I don't know. I didn't think 
I had a fortune invested and I didn't think it 
meant anything; I will be frank about it. 

Q Do you remember whether you made any 

40 
inquiry with respect to 19231 A I am almost 
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sure I did not. I asked for it only after the first 
year ; after that I didn't bother any more. 

Cross examination by Mr. Skinner. 

Q· You haven't any present interest in this 
suit1 A No, sir. 10 

You haven't any feeling against Mr. Roth-
stein 1 A I haven't any hard feelings against 
anybody. 

Q. Your relations with him were pleasant and 
cordial f A Yes, sir. 

Mr. Skinner : I would like to ask this 
witness about the party. 

The Court: You will have to make him 
your witness. 

Mr. Lane: 
examine. 

By Mr. Skinner. 

20 
If I have the right to cross 

Q Mr. Gilson, what was the feeling of the 
employees towards Mr. Rothstein 1 Were they 
?ordial and friendly f A Well, I will tell you, 
it was both ways, you know how it is; like in a 
clu?; there are two cliques. One clique was 
satisfied and the other wasn't it. 30 

Q Did you belong to the clique that was satis-
fied f A I was and I wasn't. 

By Mr. Lane. 

Q Just what do you mean by "I was and I 
wasn't:'? A l don't know, really, how to ex-
press it,_ you know. I wouldn't know how to 
express it at all. 

Q What 
faction f A 

was it that indicated your dissatis-
There was no dissatisfaction really. 40 

' ' 
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some employees thought we should make the 
banquet for him and some didn't. 

•Q Whose money was it f A Rothstein 's Mu- · 
tual Aid Association. 

Q Who was the Mutual Aid Association i A 

10 The employees. 
Q What was the purpose of it1 A Sick 

benefits and deaths. 
Q That money was used to give a ba~qu~t 

to Mr. Rothstein t A To be frank, I d1dn t 
know that money was going to be used. 

Q You found out afterwards t A Yes, sir. 
Q If you had found it out before you would 

n~t have been happy about the banquet, would 

20 
you i A (No answer.) 

30 

40 

By Mr. Skinner. 
anything about it be-
A Oh, yes ; I had a 

Q But not knowing 
fore you were happyt 
good time. 

Q And the spirit of the banquet was cordiality 
toward Mr. Rothstein t A Yes. 

Q Shared in and joined in by those present 1 
A Yes. 

Q Including Mr. Rosenberg and Mr. Wein-
traub 1 A They were there; how they enjoyed it 
I couldn't tell you. 

By Iii r. Lane. 
Q These employees whose association mon~y 

was used, continued to be employees of th1s 
store t A Yes. 

Q And Weintraub and Rosenberg had to con-
tinue to deal with those employees 1 A Yes. 
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By Mr. Skinner. 
Q I gathered that the dissatisfaction made 

two cliques; some satisfied and some not satis-
fied about the use at this banquet about the em-
ployees mutual aid funds 1 A Not exactly that, 
you know. 

Q What was it1 A Well, I will tell you. 
I felt a little funny because I always thought I 
would be interested in the firm to the extent 
of making my life there and I felt a little bad-

Q About the employees that you said some 
were satisfied and some dissatisfied. I meant 
over the mutual aid funds. A I couldn't tell 
you that; I don't know. 

Q You joined with Mr. I{apner in taking the 
stock inventory, didn't you? A I just took the 
inventory of my departn1ents-shoe departn1ents 
and clothing departments. 

Q Did you at any time take it at cost or mar-
ket value, whichever was lowest? A Mr. Roth-
stein came to me and he said, '' Take the stock 
as if you were going to buy the store,'' and I 
took it as if I were going to expect to make 
a legitimate profit the following year. 

Q Giving it the value you would be willing to 
pay for it? A Yes, sir. 

By Mr. Lane. 

Q How would you know how much you would 
pay for it if you didu 't know whether the store 
was making money or not 1 A Fixtures, I 
couldn't tell you anything about. 

Q Merchandise. A My merchandise, in hav-
ing past experience in selling it. 

Q Doesn't the question whether the store 

] 0 

20 

30 

is operating at a loss or at a profit go into the 40 
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business 1 A I knew only about my own depart-
ment; I couldn't tell you much about the other 
departments. 

Q Did you take the value as if it were a 
profitable business 1 A I did. 

Q Didn't you know a profitable business 
10 should net eight or nine per cent.1 A I figured 

a percentage above the cost of my own mer-
chandise ; I didn't figure on the store ; only of 
my own departments. 

Q Only the over head of your own depart-
men ts f A Yes, sir. 

Q You had enough experience to know that 
would be only a small item in making the valua-
tion for the store 1 A I was figuring only on 
my departments and I knew they were doing 

20 well. 

By Mr. Skinner . 

Q You had no doubt you could make money 
from your experience and your ability to make 
it a profitable business if you should buy f A 
Yes, sir. 

Q You didn't need to know how much he 
had made f A I figured he had made money and 
I didn't see why we should not. 

3 0 Q You knew it depended on your own efforts f 

40 

A Positively. 

By Mr. Lane. 

Q You mean to tell n1e there is no effect of 
what an established business is making upon a 
sale pricef A (No answer.) 
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RHODA HERSH, a witness previously sworn in 
behalf of plaintiffs, resumes the stand. 

Re-dire.ct examination by Mr. Lane. 

Q Mrs. Hersh, have you, from this book 
which you testified this morning was the book 1 o 
in which records were kept of the stamps issued 
made a calculation of the number of stamps 
that were issued from January 1, 1924, to March 
22, 1924 f A Yes, sir. 

Q And in dollars and cents, what is the 
amount of sta1nps which were issued during that 
period of time f A $1,722.50. 

Q That is the value of stamps in dollars and 
cents issued from January 1, 1924, to March 
22, 1924 f A Yes, sir. 

By the Court. 

Q Their redemption value f A Yes, sir. 
Q In other words, $2.50 per $100 of sales. 

A Yes, sir. · 

By Mr. Lane. 

20 

Q I ask you whether you have calculated the 
amount of money paid by the store from April 30 
1, 1924, to January 1, 1926, in the redemption 
of red trading stamps 1 A Yes, sir. 

:'7'hat is the amount of money which was 
paid 1n the redemption of those red trading 
stan1ps 1 A $6,904.46. 

Re-cross exam.ination by Mr. Skinner . 

. Q I. show you a letter dated April 29, 1926, 
signed 1n typewriting "Rothstein" with the ini-

40 
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tials "R. F." on the left-hand corner. Do you 
recognize it 1 A Yes, sir, I do. 

Q You recognize it 1 A Yes, sir. 
Q This bill (indicating) accompanied it, didn't 

itt A Yes, sir. 
,10 Q And that bill was 1n your handwritingt 

A Yes, sir. 

20 

Q That bill states, does it not, "Stamp 
books redeemed for your account" 1 A Yes, . sir. 

Q That was April 1, 19261 A Yes, sir. 
Q Was that a correct statement of what had 

been redeemed for Rothstein 1 A Yes, sir. 
Q And that is all f A Yes, sir. 

Mr. Skinner: I ask that it be marked for 
identification. 

(The same is marked Exhibit D. 1 for 
identification.) 

Re-direct examination by Mr. Lane. 

Q How m.any other letters were written of 
that kind to Mr. Rothstein 1 A I don't remem-
ber. 

Q Wasn't a letter sent to Mr. Rothstein every 
30 single month by Rothstein's, Inc., enclosing a 

bill for stamps 1 A I know a bill was sent every 
month, but I don't remember whether a letter 
went with it or not. 

Q A bill was sent every month 1 A Yes, sir. 
Q Is the total of the bills sent every month 

the total you have given me here t A Yes, sir. 

Mr. Lane: Judge Skinner, I don't want 
to make any mistake about this. This bill 

40 of April 1, 1924, apparently on its face is 
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a bill for one month's stamps, which agrees 
with this bill here (indicating). 

(The bill previously marked D. 1 for 
identification is received in evidence and 
marked P. 16.) 

(Mr. Lane reads Exhibit P. 16.) 

Q The bill enclosed is stamp books redeemed, 
$486.461 I show you a bill which you have pro-
duced as part of your files, '' $486.46. '' Isn't 
that a copy of your bill t A Yes, sir. 

Q I show you others and ask you whether they 
were not sent to Mr. Rothstein month by month . 

Objected to as leading. 
Objection overruled. 

Q Is that right1 A Yes, sir. 

Mr. Lane : I offer them in evidence. 

Re-cross examin.a.tion by Mr. Skinner. 

Q You say they were sent monthly 1 A Yes, 
sir. 

10 

20 

Q Although you have read right there in 
April, 1924, "February and March" which had 3o 
intervened, that that was a statement according 
to the letter of the stamps redeemed up to that 
date1 

Objected to. 

Q Didn't you see they were not sent before 1 
A Yes, sir. 

Q How do you know they were sent monthly1 
A I sent them. 40 
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Q There were always some each month? 
A Yes, sir. 

Q That continued, how longf A Up to and 
including January 1, 1926. 

Q You are sure of that, are you 1 A Yes, . sir. 
10 Q Sure that you sent statements every month? 

A Yes, sir. 
Q And when we were looking, both of us, at 

this bill, I thought that it looked like April, 1926, 
and you did, too. A 1924. I didn't hear you 
say 1926. 

Mr. Skinner: The Vice-Chancellor knows 
I wouldn't deliberately state anything like 
that. 

20 Re-direct examination by Mr. Lane. 

30 

Q I show you a letter from Mr. Charles B. 
Clancy, dated November 22, 1924, to Rothstein 's 
and ask you whether you ever saw that letter 
before? A No, sir. 

Q You didn'tt A No, sir. 

Mr. Lane: Will you admit you sent that 
letter to my client 1 It is from ~tfr. Clancy, 
attorney for Mr. Rothstein, to Rothstein 's, 
Incorporated. 

Nir. Skinner: We have no objection to it. 
Mr. Lane: I offer it in evidence. 
( The same is received in evidence and 

marked Exhibit P. 17.) 
(Mr. Lane reads Exhibit P. 17.) 
Mr. Lane: Will you admit that this let-

ter was sent 1 
4 O Mr. Skinner : Yes. 
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Mr. Lane: I offer this in evidence. 
(The same is received in evidence and 

marked Exhibit P. 18.) 

By Mr. Lane . 

Q Mrs. Hersh, there is a figure in the letter 10 of May 2, 1924, Exhibit P. 17, $15,237.50. Can 
you tell me what that figure represents t A 
No, sir. 

Q Do you remember whether Mr. Rothstein 
called you up to get that figure at some time f 
A No,sir. 

Q Have you ever gone over these red stamp 
books and attempted to find out where that 
$15,000 con1es from 1 What basis there is for 
that $15,0001 A No, sir. 

Mr. Lane: I offer this letter. 
Mr. Skinner: If your Honor please, I 

have an objection to the other two letters. 
I now object for the purpose of saying that 
I cannot see what relevancy they have. They 
are letters from Mr. Clancy. He says he 
will redeem the stamps and pay for the 
stamps. 

20 

(The letter is marked Exhibit P. 19 for 30 identification.) 
Mr. Lane: I call for the letters of May 

5, 1924, and May 13, 1924, from Mr. Henig 
to Mr. Clancy. 

(Letters are produced by defendant's 
counsel.) 

Mr. Lane: I offer these letters. 
Mr. Skinner; I object to then1. 
Mr. Lane: I ask that they be marked for 

identification. 40 
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(Letter of May 5, 1924, is marked Exhibit 
P. 20 for identification.) 

(Letter of May 13, 1924, is marked Ex-
hibit P. 21 for identification.) 

M.r. Lane : If I have not already offered 
them, I offer these duplicate bills that were 
sent to Mr. Rothstein. Formally I call upon 
you to produce those that were sent, if not, 
I will off er the copies. 

Mr. Skinner : If your Honor please, I 
still have the objection that I had before, 
that there is no pertinency. They can't prove 
how much of the redemptions that are shown 
are for stamps issued before and how much 
after. 

The Court: Have them marked for identi-
fication and we can dispose of the stamp 
business when he gets all his proof in. 

Mr. Lane: I don't want Judge Skinner to 
labor under the impression that I haven't 
proof. I have proved the number of red 
stamps issued by us between January 1 and 
March 22, 1924, and I have given them credit 
for every one. I am deducting those from 
the whole of the red stamps. 

The Court : You issued $1,700 worth and 
you redeemed $6,000. 

(One bundle of bills marked Exhibit P. 22 
for identification.) 
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HARRY B. KOSSOVE, sworn in behalf of plain-
tiffs. 

Direct exa1nination by Mr. Lane. 

Q Mr. Kossove, where do you live 1 A 270 
Fort Washington avenue, New York City. JO 

Q What is your business 1 A Systematizer 
and auditor of department stores and chain 
stores. 

Q What has been your experience for the 
last twenty years in the department store busi-
ness 1 A I had done no other work for the 
past fifteen years except systematizing and audit-
ing department stores and chain stores every 
day. 

Q Have you had experience in the negotia-
tions for the sale of stores similar to this in-
volved in this case-merchandise and fixtures? 
A I have. 

Q What is your experience? A The Am-
sterdam Department Store, corner of Amsterdam 
avenue and Ninety-seventh street, New York 
City, sold in April, 1920. The conditions were 
practically similar with the exception of the 
amount of sales which in that case were $250,000. 

Q What did you have to do with that 1 A I 
had been the systematizer and auditor of the 
concern owning the department store for two 
years prior to that. At the time of the sale I 
had to prepare my financial statement showing 
the assets and liabilities, operating expenses 
and exhibiting the various schedules pertaining 
thereto. 

30 

Q Will you tell me of any other stores you 
have in mind that you have done similar work 
with 1 A The Strauss Departinent Store, 111 th 40 
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street and Broadway; the building was torn down 
to put up a new skyscraper on the space. That 
store was in business twenty years and had a 
stock valued at $75,000. 

Q Any others 1 A The stores I am working 
with at the present moment. 

10 Q What stores 1 Mention some of them. A 
Helfer Department Store; Strauss Department 
Store, 135 Main street, White Plains; Strauss 
Markets, chain stores, butchers and grocers; Rex 
Drug Stores; Cammeyer Shoes; Siegel Paint 
Stores, building contractor conducting retail 
stores in connection with his business. 

Q Your experience in this business covers a 
period of how m.any years~ A Fifteen years. 

Q In your experience of fifteen years have you 
20 acquired information as to how the prices of 

stores as going concerns are fixed-

Mr. Skinner: I object to him as not 
qualified. 

Q In your experience during the last fifteen 
years have you come in contact with stores which 
were sold and in contact with people who bought 
department stores, and so forth 1 A I have. 

30 Q Have you come in contact with them and 
figured with them .as to what should be paid, 
and so forth 1 A During the past ten years 
numerous statements have been brought to my 
attention by people who were not my clients 
and who were directly recommended by clients 
or by men who brought them to me. 

Q Has your experience been such that you 
have a general knowledge of the way in which 
the values are fixed under circumstances which 
I have stated 1 A My opinion has been very 

40 valuable to clients. 
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Q I only .asked you whether you have the 
experience 1 A I have the experience. 

Q Tell us in more detail how you obtained it. 
A On many occasions partnerships were formed 
under conditions where one partner stepped out 
and another came in. Determination of the 
value of the stock and fixtures and the good 
will, necessarily had to be obtained in order to 
admit the new partner. On other occasions where 
a client of mine would recommend a friend who 
was about to buy or open a store, as to facts 
and figures having to do with the transaction, the 
figures were given me already prepared. 

Q In what cities have you operated 1 A I 
believe White Plains, New York, would be my 
best conception of similarity of the two stores. 
It is on Main street opposite Keith's Theatre 
on the busiest block of White Plains. The sales 
are not as high-only about $225,000 and the store 
is probably smaller. Otherwise conditions are 
practically identical. They also sublease de-
partments. 

Q And your experience of over ten years has 
extended over what territory 1 A New York, 
White Plains, Passaic, Brooklyn-of course, I 
have done a good deal of litigation in connection 
with t.axes. I an1 admitted to practice before 
the Treasury Departrnent. 

Q Is there any difference in which way this 
subject of sales of department stores is ap-
proached whether you are in New Jersey or New 
York 1 A Location naturally has to be con-
sidered. Also size, condition of the store, reputa-
tion of the store, and so forth. 

Q I am not speaking of the different condi-
tions. Is there any difference in different lo-
calities 1 A Not that I could say so. I believe 

10 
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there is no difference bee.a use the stock and ex-
penses are known. The gross amount to be ex-
pended is always an established fact. We do not 
know the amount of sales, only the cost of 
goods. The cost of the goods plus the gross 
expenses of the business would tell us the amount 

10 we would have to have in order to do business. 

By the Court. 

Q Doesn't the cost of doing business vary 
a great deal according to the location as to 
whether it is on this side of the river or on 
the other side of the river? A It would 
make no difference. Given a set of figures, re-
gardless of where it is, I could tell-whether 
Bamberger's or a side street store was con-

20 sidered. After finding the cost of operating 
the store we could tell how much goods must be 
marked up in order to make a profit. 

30 

Cross examination by Mr. Skinner. 

Q You say that if you know certain things-
have certain things given you-you can reach a 
conclusion? A Yes, sir. 

Q What are the certain things? A The 
amounts of rents paid; all general expenses ; the 
amount of executive salaries that should be 
allowed to a working executive; that is, replace-
ment value of similar services. 

Q Then you say you would be able to con-
clude what? A And taking the cost of goods 
into consideration I would be able to determine 
what profit is obtained. 

Q That profit depends on what price can 
4 0 be gotten for the goods? A Correct. 
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Q And the price depends very much on the 
character of the neighborhood? A Not neces-
sarily. 

Q Don't you get a better class of patronage in 
one place than in another? A You do. 

Q Doesn't that mean that higher-priced goods 
can be sold in one neighborhood than in another? 10 
A It does. 

Q Doesn't it mean that a higher profit can be 
made in one neighborhood than another? A No. 

Q Don't ·you think stores on Fifth avenue 
make more than stores on the east side? A I 
don't; the overhead is higher. 

Q When you consider the cost price and the 
retail price- A You make a bigger gross 
profit. 

Q If you were going to establish a busi- 20 
ness of your own and knew you had a stock of 
goods that cost so much you wouldn't try to 
find out at all whether those goods were suita-
ble to the neighborhood? A I certainly would. 

Q Because neighborhood makes a big differ-
ence? A We haven't spoken about the condi-
tion of the merchandise or the type of mer-
chandise. We talked about fault-finding. 

Q I am speaking of location as an element. 
A It would make a difference according to the 30 
merchandise and the fixtures and even the clerks 
you employed. 

Q It might make a difference in the profits 
you reaped f A It does in a way. 

Q Your experience has been in other neigh-
bor hoods and not in Newark? A In Metro-
politan districts. 

Q Not on Springfield avenue? A No. 

Mr. Skinner: I object to this witness as 
not qualified. 40 
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The Court: He spoke about one partner's 
retiring and another coming in and about 
the way prices were fixed. Under the cir-
cumstances I will allow him to testify. 

Defendant's counsel prays an exception 
to this ruling of the Court. 

Exception noted as ground of appeal. 

Re-direct examination by Mr. Lane. 

Q What is considered, if there is anything 
considered, as a profit that a department store 
of this kind should make net after all deduc-
tions f 

Objected to. 

Q Have you been here and heard all this 
testimony and know what we are talking 
about f A I do; I have been here since yester-
day morning. 

Q A department store of that character, what 
profit should it make in order to be called a 
profitable store f Is there any fixed percentage 
in the trade f A Anywhere from eight to eleven 
per cent. 

By the Court. 

Q On what 1 A On gross sales. 

By Mr. Lane. 

Q In that anywhere from eight to eleven per 
cent. what deductions are taken off before that 
profit is figured 1 A Cost of goods sold; gen-
eral expenses, which would consist of rent, pay-
rolls, lights, fuel and power, wrapping paper, 

4 0 and petty cash, expressage and freight, deliv-
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ery service, if any, office salaries, cost of audit-
ing, coming down to executive salaries, if there 
are any such, depreciation on fixtures, on mer-
chandise, if any, such .as sunbleached goods, 
window goods-all stores have a good deal of it, 
in fact, all expenses pertaining to the conduct 
of the business. 10 

Q Suppose the capital stock is controlled by 
one man who draws an executive salary and 
this salary was $13,500, in figuring the net profit 
of eight to eleven per cent. do you consider that 
above the profits 1 A That goes in as part of 
the expenses. 

Q Does the amount of profit that a store is 
making have any effect upon the sale value of 
the merchandise and fixtures in that store for 
going business purposes f A Naturally, as a 20 
part of its good will. 

Q If a store is operated at a profit of eight 
per cent. net is the merchandise and fixtures in 
that store worth approximately 100 per cent. 
costf 

Objected to. 
Objection sustained. 

Q What would it be worth in percentage of 30 
cost f A Cost of merchandise less cash dis-
count. 

Q What do you mean by thatf A Invoice 
price less cash discount-the actual cash paid. 

Q If a store is making four per cent. net 
instead of eight per cent. the value of its fixtures 
and good will would be 100 per cent. of cost 
less discount; what would the fixtures and the 
merchandise be worth f A About sixty-five per 
cent. 40 
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Q Of costs f A Of costs. 
Q What would the fixtures be worth? A 

About one-half of their cost value provided they 
haven't been depreciated that much. If a store 
is in business ten years and depreciated the 
fixtures they would be junked in that ten years. 

10 That is permitted by the Federal Government. 
Q Suppose the store is making three per cent. 

instead of four per cent. f A It would bring 
it down to an unprofitable store and make him 
sell out the merchandise at retail instead of 
under the hammer. 

Q What effect would that havef A Between 
fifty and sixty per cent. 

Q How about the fixtures? A Fixtures are 
worthless except for scrap. 

20 Q Is there a recognized scrap value? A 
Usually ten per cent. if everything is less than 
six years old. 

Q Do you think it could continue as a profit-
able business? A I don't know of anybody 
who would invest that much in order to ob-
tain a $10,000 net profit. 

Q Suppose the percentage of profit is about 
two per cent. net, according to the system ap-
plied by you, what effect would that have .upon 

3 o the value of fixtures and merchandise? A That 
would not be a store producing a profit at all. 

40 

Q What would be the effect on the fixtures 
and merchandise? A It would be worth fifty 
per cent. to the auctioneer; I don't know of any-
body who would pay anything for a store of that 
kind. 

Q What would be the value of the fixtures f 
A I should think it would be worth around ten 
per cent. twenty per cent. would be a large 
figure. 
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Q In this case it appears that according to the 
auditor's report that the net profit on operation 
was $1512.21 from the general business; net 
sales of $343,176.61. Assuming that to be the 
net profit on that amount of sales, what per-
•centage would you say of cost were those fix-
tures and merchandise worth? A They would 

· be fit to go into the hands of auctioneers. 
Q At what percentage? A Usually thirty-

three and one-third to fifty per cent. 
Q There is included in this expense office 

wages of $2565.77. Is that a proper sum to be 
included in these expenses? A What are the 
total expenses? 

Q General administrating expense $22,823.51. 
A That would be proper. 

Q Was whatever was paid out as office 
salaries a proper item? A Yes, sir. 

Q $1628.25 was charged as general wages. 
Would that be a proper expense? A Are they 
general wages in the office or delivery help? 

Q I don't know. A May I ask the total pay-
roll? 

Q I don't know. If that expense was 1nade 
would it be a proper expense? A If that 
expense was incurred in conducting the business. 
• Q Executive salaries $13,499.99, of which a 
part was the salary of the president of the 
company; is that a proper charge to be n1ade 0? 
A If he gave his full ti1ne to the business 
as general manager. 

Q vVould $7500 be a proper charge? A I 
think so, for such services. 

Q Are such services as ice, carfares, towels, 
water, office supplies, general expenses, tele-
phone, auditing, and labor proper to be included? 
A They are all regular expenses. 

JO 
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Q There are two small items, one charge 
of $23 for charity and one charge of $50 for 
dues and subscriptions. What would you say 
as to those being proper charges against busi-
ness 1 A I would consider it 0. K. because that 
is advertising such as local church benefits or 

1 o similar a ff airs. 

20 

Q Assuming that there is in addition to that 
operating income say, a net profit on operations 
of $7660.77, made up a.s follows: net income 
from toy department $522.67, income, interest on 
bonds $36.10, $9432.15 for discount purchases; 
an item, trading stamps sold $442.69; an item 
waste materials sold $141.74; interest on bank 
balances $299.02; an item, commission telephone 
$7.74; commission chewing gum $9.67; against 
which there are charges: discount sales $313.93; 
taxes $2006.51; interest paid $317.87; bad debts 
$592.70; or total charges of $3231.01 leaving a 
total or net of $7660.77 said to be a financial 
income, would it be proper to add this income 
to the operating income 1 A That is usually 
classified as other than trade income. 

Q Is that proper to be incorporated 1 A 
The discounts would naturally be considered as 
reducing the cost of goods sold. 

Q The items of interest, taxes, and so forth, 
30 are proper items and charges 1 A They are. 

Q Let us assume that this company has a net 
profit on operation on an annual turnover of 
$343,176.61, a net profit on operation of $1512.21 
and a net financial income of $7660.77, or a total 
of $9172.98, in what class of business would that 
fall as to percentage of costs that the fixtures 
and the merchandise would be worth upon a 
sale 1 A This would really amount to about 
two and a half per cent. on the net profit. It 

40 would come into the class of the sell-out and 
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necessarily an auctioneer's business. But a per-
son who is disposing of his stock at retail, 
taking such reduction from the price as is war-
ranted by the business; men buying goods before 
Christmas may hold them at the higher price; 
afterwards they would naturally reduce it twenty 
or thirty per cent. as the stock became depleted. 10 

Q· What would you then consider the cost of 
the goods 1 A Sixty-five per cent. on goods 
and twenty per cent. on fixtures. 

Q What percentage, if you know, is it cus-
tomary to figure on the cost of goods on 
a retail sale 1 A Fifty per cent. on cost and 
thirty-three on sale. 

Q Is there a figure below which, or a per-
centage below which you cannot get without 
running into a loss 1 A - As I explained before 20 
if the usual mark-up is after knowledge of the 
budget, after knowing what it costs to conduct 
the business, if we say thirty-three per cent. 
of sales it means after all the expenses of the 
business are considered, depending on the prac-
tice of the house. You take out ten per cent. of 
the thirty-three per cent. mark up and you have 
no profit at all regardless of the line of business. 

Q Is that generally known 1 A It is known 
to any merchandising man in the country. 3 0 

By the Court. 
Q You say it has to exceed fifty per cent. 

of the cost or thirty-three and a third per cent. 
of the selling price 1 A Exactly. 

By Mr. Lane. 
Q That figure, in percentage, is what 1 A 

Twenty-three or twenty-four per cent. 

Adjourned to Wednesday, November 10, 40 1926, at ten o'clock, A. M. 



10 

178 
Ilarry B. I[ ossove, cross. 

SECOND DAY 

Wednesday, November 10, 1926 

Continued pursuant to adjournment. 

Present, counsel as before stated. 

HARRY B. KOSSOVE. 

Cross examina.tion by Mr. Skinner. 

Q Your experience in connection with the 
subject you have been discussing has been as an 
accountant examining businesses 1 A Not nec-
essarily as an accountant. I have been install-
ing systems and auditing. 

Q Have you ever run a department store 
20 yourself 1 A I have not. 

Q Have you had any practical experience in 
the kind of thing you had been examining 1 A 
I don't sell goods. 

Q You never ran a store f A No. 
Q You have given the jury some figures as 

to the methods pursued and the result usually at-
tained. Let me ask you this: You gave a state~ 
ment of what was the average profit, did you 

30 not1 A I did. 
Q I understood, if I recall rightly that it was 

eight to ten per cent 1 A That's right. 
Q I think you told the court it made no 

difference as to location. A As to what profit 
is to be obtained on the goods. 

Q Isn't it a fact that there is a big difference 
between department stores doing business in 
great shipping centers and those that are merely 
neighborhood service stores, in this respect: The 
store in the big shipping center has a much bigger 

40 turnover. A Possibly so. 
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Q S~_rely so. A It depends on the condi-
tions of the individual neighborhood. The turn-
over of merchandise would only indicate the vol-
un1e. The profits derived from a large store 
or a small store would be the same. 

Q You have testified your major point. You 
don't have to argue it with me. A I don't 10 
want to do that. 

Q The location does make a difference. A 
Not at a profit. 

Q But in the frequency of turnover 1 A 
Yes. 

.Q If you can make eight turnovers in a year 
instead of two, don't you think it can make more 1 
A The store in the large shipping center would 
have a larger overhead and a larger rent, which 
would necessitate its greater turnover. 

Q Suppose one is eight times a year and the 
other is in the extreme twice a year, do you 
think the overhead expense would increase four-
fold with the fourfold increase of turnover 1 A 
The major item being rent; certain rentals would 
be $50,000 for a tiny store and a store in a poorer 
section 1nay have $5000. 

Qi Do you think that is an answer to my 
question 1 A I answered as best I could. 

QI Wouldn't the store that made eight turn-
overs a year; that is, four times as much busi-
ness as the other store, regardless of the amount 
of a single turnover-four times the turnover-
wouldn't that do it with very small increase 
in overhead from the same store that did, say, 
only six turnovers f A I wouldn't agree with 
you. It may affect the sales force; they may not 
be of the same quality in the small store, but 
other items .are to be considered like rent· ' ' also executive salaries. 

20 
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Q Then rentals are considered seriously f A 
Yes. 

Q And the rentals depend upon the loca-
tion and the value of the location or the char-
acter of the location. All these affect the rental 
just because and as much as there is a greater 

lO chance of turnover in that location 1 A Surely. 
Q A man who pays $50,000 rent for a loca-

tion is going to make more money if he has eight 
turnovers than if he had six. A He may have 
more assurance, but not necessarily. 

Q I say, a man is going to make more money 
in that location with eight turnovers instead of 
six. A I cannot agree with that. 

Q What is the average expense; that is, the 
average ratio of expense, to gross business done. 

2 0 A Anywhere from fifteen to twenty per cent. 
(depending upon the type of the store and various 
expenses. 

Q Has that always been so1 A It is gen-
erally assumed that it is so. The gross overhead 
usually is fifteen to twenty per cent., leaving 
a balance, of which probably five per cent. is on 
fixtures and the balance profit. 

Q Then with $350,000 a year in a neighbor-
hood department store what would you expect to 

30 find the per cent. of expense1 A Probably fif-
teen to twenty per cent. 

Q In order to have the same meaning to the 
word you include all expenses 1 A All ex-
!J)enses. 

Q That fifteen per cent. would be what 1 A 
About $4500. 

Q Then thirty per cent. would be about $10,-
500 i A Yes. 

Q These figures of average expense you give 
4 o us, are they matters of knowledge you havei 
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gained by your special experience, or are they 
generally known f A I should say both. 

Q But a general merchandise man, who has 
been in that kind of business, counts on a sort of 
business maximum to keep his expenses down 
to fifteen or twenty per cent. A He is told by 
the accounting department what his expenses are 
and guides himself accordingly. 

Q Then in just a small neighborhood store 
without such guidance do they figure on fifteen 
or twenty per cent1 A Yes. 

Q, You know the Dry Goods Economist 1 
A Yes. 

Q It is a pretty well known paper1 A Yes. 
Q I am reading from the average expense. 

10 

It is called the twenty-five typical stores. I 
2 0 want you to look at the tabulation of total ex-

penses. I call your attention to the fact that 
it says, '' Total expenses 29.5 per cent. for the 
year 1926. '' A There is life insurance included; 
depreciation is included; I excluded it for my 
percentage. 

Q I asked you personally whether you fig-
ured all expenses. A Depreciation is not called 
an expense-it is made up-it includes con-
siderable advertising expense which is not in-
cluded in a small store. 

Q You have been testifying as to what was 
the average expense in all stores f A The con-
ditions applying to these stores would not be 
the same. It probably would cut it down with 
the depreciation, taking off life insurance, too, 
and advertising. 

30 

Q· Life insurance is down here as figuring one 
tenth of one per ,cent. from 29.5 which would 
bring it down to 29.4; depreciation is 1.4 per 
cent; that would bring it down from 29.4 to 28.1. 40 
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We have made allowance, you see. A We have 
three per cent of advertising. 

Q You would not have Rothstein 's advertise 
at alH A I would not to the extent of three 
per cent. Three per cent. of $350,000 would be 
over $'10,000. I don't think a neighborhood store 

10 ·would spend that much. 
Q How much 1 A They usually do circular 

advertising in some neighborhood paper at about 
$10 a page. 

Q Reducing it 1.3 we get the 28 down to 26.1. 
I-lave you anything else you can take off of that 1 
A It would be an unfair comparison because 
the assumption of office expenses and executive 
salaries would naturally vary and specific busi-
ness houses may have different condition to con-

2 0 tend with. 

30 

40 

Q And may not 1 A And may not. I-Iow-
ever, the figures are on the basis of thirty-three 
and one-third overhead and some forty per cent. 

Q. What is your general comment 1 I gather 
from what you s-ay, although this is called the fig-
ures of twenty-five typical stores, they are not 
typical. A They are not official, so far as I can 
ascertain, except the Dry Goods Economist writ-
ing to merchants and getting their figures, and 
they sometimes don't give exact figures. 

Q What you say it not official so far as you 
are concerned- A I don't doubt it is correct 
for the twenty-five taken. 

J\tir. Lane: In order that I may under-
stand, is that percentage on turnover, or 
what1 

Mr. Skinner : It is on the gross busines -s, 
I suppose. 

J\tir. Lane : That is on turnover. 
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Witness: Turnover does not enter this 
calculation. Every dollar of sales cost so 
much. According to this list it is about 
twenty-eight per cent. 

By Mr. Skinner. 

Q You told us- here yesterday that the value 
of the merchandise on the shelves of a store is 
determined, partly at least, and I understood you 
to say largely, by the extent to which the busi-
ness - carried on there before had been profitable. 
Do you remember 1 A That's right. 

Q A store that you said was making four per 
cent. profit on the sales for the year, the mer-
chandise on the shelves would only be worth, I 
think you said, sixty-five cents on the dollar 1 A 
Yes. 

Q While if the store was making eight per 
cent. the stock would be worth 100 cents on the 
dollar~ A Cash, less discount. 

Q I think you said in one of your ans-wers 
something that showed you were assuming that 
the man was going to carry on the business right 
in that store. A In that sixty-five percentage 1 

Q In either. A It depends, because if he had 
purchased the store only on four per cent. profit 
he may take it only for disposing of the goods, 
but not with the idea of continuing the store for 
a period. 

Q Isn't it common sense and common experi-
ence that if he wants to dispose of the goods he 
can do it from those shelves and from those 
counters and getting advantage of the good will, 
rather than by taking it somewhere else1 A I 
mean just what I said. 

Q Then what he is counting on in his expecta-
tion of getting 100 cents on the dollar if the store 
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has done a profitable business or what he is, 
counting on when he finds the store has been 
making four per cent. depends on the good will? 
A Yes. 

Q The more profitable and successful a store 
has been before, the more valu~ble the good will? 

10 A True. 
Q When we say the good will is more val-

uable, we mean more people have gotten in the 
habit of coming in to buy goods. A Not neces-
sarily; hundreds of people might come in and 
buy, producing no profit at all. There are many 
stores selling goods at cost value without any 
profit, but this is because of retarded business 
conditions; because of conditions in their neigh-
borhoods and such. 

20 Q \Ve are not talking of that kind, are we? 
A The value of good will would not be depend-
ent on the number of people coming in, but the 
type of merchandise they buy, leaving a profit to 
the proprietor. 

Q But those are all phases of good will, aren't 
they? A They are. 

Q After all, the things a man thinks of a.re 
not, '' Did this man make four per cent. profit or 
eight per cent.?'' He translates it into how much 

30 is there of good will here, is that right? A 
That's right. 

Q It is a matter of common experience, isn't 
it, that large department stores will buy up entire 
stocks of concerns going out of business, paying 
him dollar for dollar on the inventory? A I 
never heard of it. They will pay forty or fifty 
per cent.; they may take so1ne goods off at higher 
prices. 

Q Isn't it con1mon experience that depart-
40 n1ent stores will buy up the entire stock of a con-
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cern going out of business, paying for it one hun-
dred cents on the dollar, because they expect to 
advertise that it is the stock of so and so's store, 
to get the good will of people who commonly 
went to that store to buy? A They may give 
the man a better figure than an auctioneer might 
offer for that particular stock of goods for the 
good will that this might bring. They never pay 
one hundred cents on the dollar and the selling 
cost on that class of goods would be thirty per 
cent. 

Re-direct exaniination by Mr. Lane. 

Q I show you this paper which was shown to 
you by counsel and ask you whether the legend 
on the type of the expense figures of twenty-five 
typical stores affected by bad weather, has any-
thing to do with it? A I was only shown the 
expense figures. 

Q You were not shown the legend saying that 
these expenses were . affected by bad weather? A 
The article deals with that. 

Q If we will assume, for the sake of argu-
ment, that an average general expense is twenty-
nine per cent. then on a turnover of $343,176.61, 
what would be the expense of .operation? A 
About $100 for a thousand. 

Q Can you tell me what value there is in good 
will if you can't 111ake a profit? A None, except 
for advertisjng purposes. 

Q They expect to rnake a profit on something 
else? A The value of good will within the given 
business when it is not profitable, is, worth 
nothing. 

Q Can you tell me how a man can tell what 
the good will is worth if he doesn't know the 
other profits? A No way. 
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Re-cross examination by Mr. Skinner. 

Q Past performance is a good basis? A It 
IS. 

Q I call your attention to something that is in 
this article-I- A I didn't see it all. 

10 Q When you said you were not shown the 
legend- A Your question concerned itself 
wjth the expense only; I looked at figures only. 

Q When you said you were not shown any-
thing but the expenses, you meant you did not 
look at it. It is there in big type. A It is. I 
didn't read the article, except the figures. 

Q It is- a comparison between 1926 and 1925, 
isn't it? A That's right. 

Q 1926 with bad weather, 1925 without, and 
20 the difference is between 29.5 and 27.1, so that 

for 1925 it was 27.1, unaffected by bad weather ? 
A That's right. 

Q In this statement it says that a comfort-
able ratio for stores- in the million dollar class is 
twenty-seven per cent., is that right? A It 
wouldn't apply to this particular type of store. 

Q "\iVouldn 't you agree with that statement? A 
I cannot agree with it. It is not an official state-
ment. These requests for information come in 

30 every day of the week to my clients-. They say 
our average business was so much and our aver-
age expense twenty-five per cent. 

Q Then you don't think much of the maga-
zjne? A I think it is all right when it is gen-
eral. 'rhe facts and figures can only be corrected 
by submitting complete data and costs for operat-
ing, and so forth. 

Q Just so that I won't have to be worried 
about my figures, 28.1 per cent. on a $350,000 
business would come to $98,000 and a little over? 

40 A About $98,000. 
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Q· Would you expect a store that was doing a 
turnover, or a total business of $350,000 in the 
year, and had a ratio of expense to a business of 
27 or 28 per cent. to make 8 per cent. profit? A 
I would not. I would think the ratio of expense 
would be too high. 

Q So that anybody who approached the pur-
chase of goods in that store, with the experience 
set out in the Dry Goods Economist, would have 
no reason to expect 8 per cent. profit? A No 
reason. 

Q And that would ref er to anybody who was 
going to buy the goods of any store as men-
tioned? A Those goods would not make eight 
per cent. I am discounting that article as- being 
a fair idea only. 

The Court: How is this re-cross exam-
ination? He said the average and the ex-
pected profit would be eight per cent. It 
seems to me it is more a matter of argument 
than of testimony. 

By Mr. La,ne. 

Q Will you read this article at the point I 
have marked, and then tell us-whether this article 
was not properly a distinction between the stores 
in the rnillion dollar class and other stores? A 
There is a definite distinction. 

By Mr. Skinner. 

Q This store is not in the million dollar class? 
A It is not. 

Q You say there is a definite statement? A 
There is a distinction. 

Q Did you mean in your judgment it is, or do 
you find jt here 6? A I find it here. 
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Q What is the distinction 1 A The condition 
affecting the stores- in the million dollar class did 
not necessarily affect the stores of other turn-
overs. 

Q You don't find that, do you 1 A May I 
read it to you 0? 

Q They are talking about million dollar stores 
all the tiine 1 A Yes. 

Q Can you see any distinction there between 
million dollar stores and neighborhood stores 1 
A There is a distinction. It says, '' While many 
other stores are enjoying prosperity increases,'' 
I assume that '' other stores'' would be neighbor-
hood stores. That would be my construction. 

Q Do you think that is said with reference to 
the expense ratio or with reference to the volume 
of business 1 A If our sales fall down, our 
expenses would jump up in proportion to our 
sales. 

Mr. Lane: I call now for the general 
ledger. Have you got that 1 

Mr. Skinner: Not since yesterday. 
Mr. Lane: Have you got any other 

books1 
The Court: I suppose you are referring 

to the three other books that the accountant 
said were not there. 

Mr. Skinner: The books we had yesterday 
are here. 

The Court : rrhere were three or four 
books in the accounting system that were not 
here. Now, you are asked for those books 
and you do not produce them. 

Mr. Skinner: No. 
Mr. Lane: I have two more witnesses who 

· are on their way over from New York. I 
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an1 through with the exception of those two 
witnesses. 

rrhe Court: Mr. Skinner, you have no ob-
jection to his reserving that right 1 

Mr. Skinner: I think I can use the time in 
a way that will not distort our case. 

PLAINTIFF RESTS. 

The Court: We didn't dispose of the 
question of stamps. 

Defendant's counsel moves that plaintiff 
be non-suited on the second count of the 
complaint on the following grounds: 

1. That the bill of sale does not include 
the stamps or the good will. 

2. That the good will created by the 
stamp business is entirely distinct from the 
stamp business. 

(Argument by counsel.) 

~I.1he Court : The second count is an action 
charging that the stamps were a liability of 
the business. The bill of sale provides that 
the conveyance of the goods shall be free of 
debts. The sta1nps were not a debt of the 
goods. I think that must be conceded. The 
starr1ps, as far as I can see, are not, by the 
agreement as n1ade, a liability of this busi-
ness that was turned over. and in order to 
n1aintain the good will, it may have been 
nece~sary to have redeemed thos-e stamps; 
b_ut it see~s to me that was up to the plain-
tiff to decide that for himself. I can't stretch 
good will so far as to create a liability upon 
the person who gave the bill of sale to pay 
for this. · 
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The testimony in this case shows that the 
defendant here, Mr. Rothstein, said that he 
would not bother a.bout the stamps. He sug-
gested they not bother about them; that it 
was not so much. So, that negatived before 
the transaction was closed, any meeting of 
the minds that the defendant was to pay for 
the redemption of these stamps. 

This is an action of deceit, of course, and 
it therefore s-eems to me there is no proof of 
an obligation to pay. It does seem, however, 
that there is some rights to recover for the 
stamps issued between J a.nuary 1 and Jan-
uary 22nd. It may be desirable for the plain-
tiff to revamp his suit. It seems to me, as 
against that, there is also the statement of 
the conversation between the parties where 
they had contemplated the plaintiff's re-
deeming the stamps. I will therefore grant 
the n1otion for the non-suit as- to the second 
count. 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 
The Court: We will probably strike out 

the evidence on the motion for a non-suit. 
Now, as to the individual plaintiffs. Can 
they be joined in this suit~ 

Mr. Lane: Yes. The contract, while in 
the name of a corporation, was with them 
in person. Whether he is party to a con-
tract or not, any person injured by fraud or 
deceit, is entitled to demages. 

The Court: He was acting for the com-
pany. 

1Yir. Lane: There was no company in ex-
istence. 

\ 
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The Court: He was- acting for the com-
pany that was conten1plated. 

Mr. Lane: There can be but one recovery, 
of course, in this particular case. If Wein-
traub and Rosenberg were induced to incor -
porate in order to take over the business and 
invest in the company $37,500 each upon the 
false representations- of Rothstein, they, in-
dividually, are entitled to what they lost 
because of those misrepresentations. 

The Court : The rule of damages would 
be different as to them than they would be 
as to the company. Supposing they were 
suing a.lone; their claim would be for the 
loss they had sustained, and that would be 
the difference between what they paid in and 
what they got out. 

Mr. Lane: He is entitled to the loss of 
profit which he would have made if it had 
been the fact that the representations were 
true. 

The Court: The rule of dam~ges- to the 
plaintiff corporation is the loss of its bar-
gain; that is, what they should have gotten 
and what they did get. 

l\1r. Lane: Exactly. 
The Court: And that would take in all 

of the damage that should be paid, because 
the other plaintiffs owned stock in that co111-
pany and took the stock of that company. 
Then, why can they be parties plaintiffs 
here 1 The money would have to paid to the 
corporation, if it is pa.id here. 

Mr. Lane: I still think, legally, they are 
entitled to be parties plaintiffs because of 
the interest they have in the loss which they 
themselves sustained. 
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The Court: I can't recognize an assign-
ment of a right of action. 

M~r. Lane: I think it is wholly immaterial. 
The Court: It seems to me that their 

position is that of agents. When they ma.de 
that transaction they were acting for the 
corporation, and therefore I do not think 
they are properly parties to this suit. It 
doesn't .make any difference in this case be-
ca use fr01n conversations pro and con, they 
were acting for the corporation. 

Mr. Lane: In this case it makes very lit-
tle difference who the parties plaintiffs a.re. 

The Court: If the judgment should go in 
favor of the plaintiffs it would be only in 
favor of the plaintiff corporation. 

Mr. Skinner: I had it in mind to move 
for a non-suit on the first count on a theory 
somewhat different. If this is, as. your 
Honor suggests, a claim only due to or held 
by the corporation, then there ought to be 
some proof that the corporation is really 
presenting the clain1-is really prosecuting 
it. There has not been anything in this case, 
except the proof of the presentation of, and 
a prosecution of, a claim; this claim to be 
assigned by the corporation, and that, I 
think, would justify a non-suit on the cor-
poration. The representative of that cor-
poration will be here to say that the corpora-
tion has not desire to press the claim. 

1\1:r. Lane: Quite to the contrary. Then I 
go back to my original theory that the plain-
tiffs are entitled to recover on their loss. 

':i1he Court: If that is the case, I would 
not preclude two individuals from recovering 
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their loss. The claim is a general claim for 
damages. It is up to the Court to define how 
the damages should be recovered, and there-
fore I do not think the question of damage ' is one upon which a non -suit should be 
granted. And it may be up to me at the 
close of the case to require no action as to 
whose claim shall go to the jury. But, I do 
not think that is- before me now. On the 
plaintiffs' case, there is nothing to show that 
the corporation is not advancing this claim 
because counsel has filed a complaint in the 
name of the corporation and counsel's sig-
nature is sufficient. 

J.\!Ir. Skinner: I have this other ground, 
which is not the only one to take, but I think 
it may appeal to your Honor: There is a 
case before the Court on proofs already 
n1ade. The Court might perhaps change the 
pleadings under certain circumstances, but it 
cannot change the proofs, and would dis-
pose, I take it, of the case, on the combina-
tion of the two elements: the merits of the 
case and the form in which it is presented to 
the Court, ·whether it is sufficient to recover. 
It is one of the settled rules of the law that 
the 1neasure of damages, where there is a 
charge of false representation, is, if there be 
a. cause of action at all, the difference be-
tween the contract price and the true value; 
that is the comn1on law rule, well settled in 
this state and not. affected by the Sales Act. 
In this case, the contract in question called 
for the transfer of tangible personal prop-
erty-goods · on the shelf, and fixtures. No 
amount of argument can convert this- into an 
action in equity. Who had that cause of 
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action 1 The agreement undoubtedly-the 
negotiations were made with Weintraub and 
with Rosenberg. The representations were 
made to them. What Weintraub and Rosen-
berg did, was to plan in advance that they 
would turn over to a corporation bargains 
that they made and would take their profits 
of the bargain in corporate form. Weintraub 
and Rosenberg may be regarded, then, as 
being the ones entitled to whatever there 
was of cause of action. Weintraub and 
Rosenberg chose to convert their inter-
est in the goods, by virtue of their agree-
ment, into stock of the corporation. That 
was their own choice and their own 1nethod. 
What they got at the end of this~counting 
from the beginning of the negotiations to the 
consummation of the deal, was stock in the 
corporation. Weintraub put up $37,500 and 
received $37,500 shares of the stock of the 
par value of $100. And Weintraub later sold 
his stock for what he could get, $37,500. I 
submit that Weintraub had got back all he 
paid and had suffered no diminution be-
tween the contract price and the true value. 

The Court: I-le lost some interest. He 
didn't sell it immediately; he operated it for 
nine months. 

Mr. Lane: Even so, if he had to con-
tribute $7,000 to capital-

Mr. Skinner: And the loss that he suf-
fered has nothing to do with the case. It 
is not a false representation made to him at 
the tirne of the purchase. It was a loan 
made by him a long tin1e after he got into 
the business and knew all about it. 

The Court : What are the grounds 1 
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Mr. Skinner: As to Weintraub, surely, it 
seems to me that he has failed to show any 
loss. N o,v, as to Rosenberg, he transferred 
whatever interest he had to Weintraub. 
Weintraub became, by the acts of the parties, 
the sole owner of this claim. He paid noth-
ing for it. He paid nothing for what he got, 
to Rosenberg. It is just sheer arrangement. 
The so-called assignment fro1n the corpora-
tion was without any consideration at all. 
Weintraub, I take it, is the only one, until 
they got into the hands of counsel, who was 
capable of unders,tanding the situation and 
tried to beat that by some sort of device in 
this sort of action, but the proofs is in VVein-
traub, who was clearly shown not to have 
suffered any loss. 

The Court: The assignn1ent cannot be 
recognized in the law courts. 

]\!Ir. Skinner: If your Honor please, I 
have authorities .on that. I remember being 
before Judge Swayze where the question was 
raised. It was in the Black Tom litigation. 
The Lehigh Valley Railroad Company was 
being sued and there was an assignment by 
the parties whose goods were destroyed by 
the Black Tom explosion. The suit was 
brought by the insurance company. They 
maintained that the claim could not be as-
signed. I know that the suit went on and 
was tried to a conclusion and judgment to 
recover was paid. My recollection is that the 
action could stay in the common law court 
under the name of the .assignor suing in the 
name of the assignee. 

rrhe Court: That settles the question. It 
can stay here, then, regardless of the assign-
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ment. The two individuals and the corpora-
tion cannot both recover in this case. With 
that I am satisfied. I think the way I will 
dispose of it will be either to hold the motion 
for the non-suit until the close of the case-

Mr. Skinner: I have further grounds. 
The Court: Raise those at the close of 

the case. 
(Plaintiffs case reopened.) 

LOUIS G. WOOLWICK, sworn in behalf of 
plaintiffs. 

Direct examination by Mr. Lane. 

Q1 Mr. Woolwick, where do you live1 A 
554 Crown street, Brooklyn. 

. 
Q What is your business f A Real estate. 
Q Do you known Mr. Rothstein 1 A Yes, 

sir. 
Q Do you know Mr. Rosenberg1 A Yes, . sir. 
Q In October, 1923, did you have a talk with 

Mr. Rothstein and Mr. Rosenberg1 A Yes, sir. 
Q Wheref A In Mr. Rothstein's store. 
Q Will you tell me what was said 1 

Mr. Skinner: I understand this is an 
entirely separate negotiation; nothing came 
of it later. 

The Court: It was a statement made 
to the plaintiff. I will allow it. 

By the Gou.rt. 

Q When was this~ A October, 1923 ; I 
40 don't remember the date. Mr. Rosenberg and 
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myself wanted to buy the store, through Mr. 
Apfelbaum, the broker. Mr. Apfelbaum intro-
duced us to Mr. Rothstein. We went through 
the store and looked around and came back to 
the office and spoke to Mr. Rothstein-and we, 
Mr. Rosenberg and I, spoke to Mr. Rothstein. 
And we asked him how n1uch business the store 10 
does and he told us, '' About $350,000 it was a 
year previous-1922. '' We asked him how is 
this year's business. He said, "It looks like 
about the same thing.'' ,Ve asked him how much 
profit it makes. He said, '' About eight to ten 
per cent-$28,000 to $30,000. '' We asked him 
how is the salary drawn. He said, "It is all 
from the expense." And then we went away. 

Q Have you told us all you remember as to 
the conversation~ Was anything said as to 20 
expenses 1 A No, we didn't go near enough to 
the point. We wanted to know how much the 
store would profit and how much business it 
does . 

Cross examination by Mr. Skinner . 

Q You went simply with the idea of buying1 
A Yes. 

Q And did not buy1 A No. 30 
Q Although the representation was rnade that 

the business was paying $350,0001 A Yes. 
Q You relied on your own judgment 1 A 

Yes. I would have bought, but I bought some 
lots and I was engaged to do some building. 

Q You had those lots on your hands 1 A 
I took my choice to go to the building business 
instead of the department store business. 

Q How many times did you see Rothstein 1 
A Once. -10 
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Q I suppose if you hadn't made your choice 
you would have looked further into the business 
for yourself. A Yes, I would probably be with 
Mr. Rosenberg today instead of with Mr. ,¥ ein-
traub. 

Q You would, at least, have made further in-
10 quiries? A Sure. 

20 

Q And you would have based your judgment 
on what you saw and your experience? A Yes. 

Re-dire 1ct examination by Mr. Lane. 

Q Did the amount which Rothstein asked 
have anything to do with it? A No, I had a 
choice to go into the building business; it looked 
so good. 

RUBEN FEDERMAN, sworn in behalf of plain-
tiffs. 

Direct examination by Mr. Lane. 

Q Mr. Federman, where do you live? A 
473 West End avenue, New York City. 

Q What is your business? A I am inter-
30 ested with my brothers and my father in 

operating department stores. 
Q How long have you been interested in the 

operation of department stores? A Practically 
all my life. 

Q And that means how long? A I have 
been in business since I was eight years old. 

Q How old are you now? A Twenty-nine. 
Q Have you had any experience in the buying 

and selling of department stores? A Yes, sir. 
Q Just tell me, generally, what your experi-

4 0 ence has been? A Well, in a general way, my 
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business has been the operating of department 
stores personally and also personally the buying 
of department stores; carrying on negotiations 
for buying and selling of department stores. 

Q· Is there a relation between the amount of 
profits that a store is making and the amount a 
purchaser will pay for the fixtures and the mer-
chandise in the store? A Yes, sir. 

Q Assuming that a store and fixtures and 
merchandise of a store is worth one hundred per 
cent. of cost, if the store is making a profit of 
eight per cent., what in your opinion, would be 
the percentage of cost of those fixtures and mer-
chandise, if, in fact, the store was not making 
more than three per cent? A If a store were 
making eight per cent. which is a very good 
profit, the store would be worth, if I understand 
your question correctly, 100 cents on the dollar 
of what it costs the party that is selling to you. 
In the event that the store would be making only 
three per cent. that store would not be worth 
nearly as much. 

Q Can you give me a percentage that the 
store would be worth making only three per cent? 
..A It would be in proportion. If you were pay-
ing a hundred cents on the dollar for merchan-
dise, figuring that for every $100 that has been 
sold, that your net profit (you are talking about 
net profit, I presume) it would be worth 100 
cents on the dollar ; if the three per cent. ; the 
proportion would be on a lower basis. 

Q vVhat would be the lower basis by per-
centage of cost applying it to the fixtures and 
merchandise 1 A The merchandise might be 
worth more than the fixtures. You might get 
sixty or seventy cents on the dollar on the 
merchandise and the fixtures would not be worth 
that much in this case. 
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Q How much would they be worth 1 A I 
should judge, offhand, about sixty or seventy 
per cent. for merchandise, and your fixtures 
would perhaps be worth forty or fifty per cent. 

Cross exarn.ination by Mr. Skinner. 

Q You have known instances, haven't you, 
of goods that were sold like merchandise on the 
shelves; that were sold out by a man going out 
ot business at cost; that is, what they were car-
ried on on the books, although he had made very 
1ittle money? A He could, of course, perhaps 
be able to sell that to the public for that price. 

Q If a man wanted to get that place of busi-
ness and wanted to get the benefit of the good 
will that had been built up for years, he might 

2 0 want to pay for the book value of the mer-
chandise 1 A The good will is no more than 
earning power. 

Q And earning power is dependent, is it not, 
upon the individual management 1 A More or 
less. 

Q More more than less. A Not necessarily. 
Q If one had been making eight per cent. in 

0110 location, it does not necessarily mean another 
can. A No. 

30 Q That is common knowledge, too, isn't it1 
A I should imagine so. 

Q And anybody who goes to buy, ought to 
know; and probably does know; that no matter 
what the other fellow had been making, he must 
depend on his personal ability and experience 
to make as much or more. A I believe so. 

Q Then, really, he is counting upon the facts; 
namely, that there is good will that the store has 
been running; that it has built up the good will. 

40 That is the tendency of the people to come to 
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that store and buy. That is one element. And 
the other element is his ability to manage the 
store successfully. A Your first statement 
would have to be explained a little more. You 
say that the good will that was built up through 
the store being there. If that store was not a 
money making store, there would be no good will. 10 

Q Do you mean to say that a store where a 
1nan has failed has no good will of any value 
at all? A Absolutely not. 

Q Although the failure 1s his own fault? 
It may be a good neighborhood. I-:Ie may have 
been extravagant in his expenses and made no 
money. A Then he hasn't been a good business 
man. 

Q It may be. But the business has been corn-
ing there. Do you mean to say that that good 20 
will is not worth anything1 A A man who has 
ability which has allowed him to work up a good 
business would sort of offset, or rather, he has 
shown business ability, to build up a business, 
that he is a capable businessman and I can't get 
the connection between having a good business 
and having extravagant expenses. 

Q Many a man has had a good business and 
has not made money by not knowing how to run 
it. A Row could he have built the good busi- 30 
ness1 

Q A man being extravagant in his salaries 
and having useless employees, not being a good 
buyer- A The people are not coming in to 
patronize him, if that is so. 

Q People don't come in to patronize a man 
who is extravagant 111 his payroll? A You 
also mentioned good buying. 

Q I mean buying at a good price, a price 
that would enable him to make a profit. I didn't 40 
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mean anything about the character of the goods. 
A If he had that ability, I can't get the con-
nection between that and the excess expenses. 

Q You said this profit of eight per cent. 
was a good profit 1 A Very good. 

Q What is the average profit, usually? A 
That depends. R. H. Macy of New York City, 
who do a business of over sixty million, strictly 
,cash showed a little over six per cent. on the 
total amount in business; Gimbel Brothers with 
sixty -four stores exceeded that business and 
showed a profit of five and a half per cent; the 
chain stores, such as I(resge or Woolworth, show 
a much larger profit. Kresge showed a profit 
for 1925 of approximately nine or nine and a 
half per cent. 

Q Is that due, in your judgment, to the 
difference in running them? A I would have to 
answer that with somewhat of an explanation. 
By that I mean that the end of the chain store 
business is all in New York City. They are 
not operating the stores themselves and there-
£ ore, their class of help, in my opinion, is not of 
the best, but their tremendous buying and sell-
ing advantage overcomes that. 

Q That is an advantage peculiar to the chain 
store business? A Yes. 

Q Take the small neighborhood department 
store. Would they do as well as Gimbel's 1 
A It has been my experience that the small 
store would show a better advantage than the 
larger store. 

Q Would you say that the small store, doing 
an average of $300,000 or $400,000 a year~ 
A I imagine it would be in the neighborhood 

40 of seven per cent. for such a store. 
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Q And the expense. Would that be around 
twenty-eight, twenty-nine or thirty per cent. of 
the gross business? A I should not imagine so. 

Q Why not? A Because a large store has 
operating expenses that a neighborhood store 
does not have. They have elaborate delivery 

f 10 systems ; rest rooms ; their service charges or 
any one producing department are tremendous. 
Last week I saw one of John Wanamaker's ad-
vertisements that they were giving a concert in 
the store. They need men for every individual 
thing. They need their floorwalkers ; they need 
their information desks; they need other things; 
they need a man - for instance, they may have in 
their window trimming department no less than 
twelve or fifteen or eighteen men to write signs; 
also in the advertising departn1ent twelve or fif- 20 
teen copywriters; and managers. Whereas, in 
the small store they can combine that perhaps 
into a personnel of two or three men. To 
illustrate, a store doing a business of $300,000 
or $400,000 can get one man to do the window 
trimming and the copywriting. 

Q These large stores are not wasting money? 
A It depends upon the class of business. 

Q Ordinarily, they do it because they are 
going to get a return. A They don't expect 3 0 
a definite direct return. 

Q It is part of that building up of that in-
direct return? A I should say it is the punish-
ment they have inflicted upon themselves for 
growing so large. 

Q Do you think they are fools in their busi · 
ness? A They have proven they are not. 

Q Do they get any return 1 A Five and a 
half or six per cent. upon millions would be a fair 
return. 40 
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Q I mean, don't they justify those expendi-
tures? A Not in their balance sheets. 

Q Isn't that the way they built up the volume 
of their business f A No, they didn't start 
like that. 

·Q Isn't that done for the purpose of building 
10 up their business f Isn't it part of the adver-

tisingf A At the present time it would be. 
Q At the past it would be? A I don't think . so, sir. 
Q You mean 1926 only? A Stores have 

been in existence some fifty years; some seventy-
five years, and some a hundred years. 

Q That has been true as long as they have 
been in business and not for the present time 
only. A (No answer.) 

Q Would you, under any circumstances, buy 20 the merchandise of a store that had failed; that 
had been doing an unprofitable business for 
years-slowly dying and finally died on its feet? 
A To buy a store? I don't believe we would, 
no. 

Q I mean the merchandise and fixtures. A 
I don't believe we would. 

Q Or the merchandise at all? A I don't 
think so. 

Q Haven't you and your father done that? 3o A I don't think so. 
Q You would know, wouldn't you? A Per-

haps if I would give a little time to think it over 
the chances are I would be able to tell you 
more exactly. 

By the Court. 

Q As I understand it, there is a certain per-
centage of general expense, that is, expense of 
running the business, to gross sales below which 

40 
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a concern cannot go and be profitable. Arn I 
right in that? A Yes, sir. 

Q As you increase the gross sales in a going 
business, the general expense, ordinarily, does not 
increase in the same proportion. A It should 
get a little less. 

Q So the more business you do, the greater 1 O 
amount of profit you get on that business up to 
the capacity of the store? A Not necessarily. 

Q What is the general rule? A A store 
may be operating on a twenty-nine per cent. 
basis or on a twenty-three per cent. basis, and 
yet make the same profit. 

Q If a store were operating on a twenty-nine 
per cent. basis and its capacity were doubled, 
you would not expect it to operate on the double 
capacity. A It might increase; there is such a 20 
\possibility. 

Q What I was asking is what is the general 
rule, in your experience? What is the rule if 
you increase your sales? A If the desire is 
to lower the percentage of doing business; but 
son1etimes that does not happen. 

Q I ask what is the general rule f A That 
is the general rule. 

By Mr. Lane. 30 

Q Is there a limit beyond which that general 
rule does apply at all? A You mean the ques-
tion his Honor asked me 1 

Q Yes. Where the volume of sales grows 
so large it would tend to increase instead of 
decrease your percentage. A That was my 
idea. 

By the Court. 
Q I was speaking about the capacity of a 40 

given store. When they increase to the point 
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of where Gimbel's is, getting a lower percentage 
of profits, they generally increase their capacity. 
A Yes. 

Q I am speaking of a store with a given 
capacity. A A store that has a certain number 
of square feet, if operated in the proper manner, 

10 it is hardly conceivable to me that a store would 
increase its capacity of doing business over one 
hundred per cent. of what it formerly was. 

20 

30 

Q I didn't say a hundred per cent. I said if 
that kind of a business increased its sales where 
it had an increased capacity, you would naturally 
expect an increase in the ratio of expense and 
sales. A It would increase, yes, sir. 

Re-direct examina.tion by Mr. Lane. 

Q Where the large store gets five per _cent. 
or five and a half per cent. on their turnover, 
the amount of money, of course, which is re-
ceived, is of considerable, is it not; the turnover 
is large, in other words? A Not necessarily. 
They may have a world of goods in that place 1 

Q You are referring to Macy's $60,000,000 
turnover 1 A Yes. 

Q In order to run a store, and run it properly, 
there has got to be a certain amount of ready 
money before the percentage on turnovers can 
be considered. In other words, you have salaries 
to pay; you have to have ready money to meet 
those expenses. A Certainly. 

Q So there is point where the profit of the 
large store has got to be larger than the profit 
of the small store in order to meet the expenses 1 

The Court: That is indefinite. 

Q I mean the percentage on turnovers; the 
4 O percentage on goods sold-
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Objected to as leading. 
Objection sustained. 
Mr. Skinner: I understand that the 

motion for non-suit may be renewed or 
joined in the motion to direct a verdict. 

The Court: Yes, I am holding the motion 1 0 
for a non-suit. 

Plaintiff rests. 

ALFRED S. CRONHEIM, sworn in behalf of de-
fendants. 

Direct examination by Mr. Skinner. 

Q Mr. Cronheim, where is your business .? 20 
A I am with the Goerke Company in Newark 
and the Goerke-Kirch Company in Elizabeth and 
we have a chain of stores in the South. 

Q How long have you been in that business 1 
A Eighteen years. 

Q What has been your experience1 A I am 
general financial man for all our companies. 

Q Have you had any experience in the pur-
chase of stock in other stores 1 A I have 
supervised it. 

Q To what extent? A Provided the funds. 

By the Court. 

Q Your knowledge of the sales. A You 
mean stores in their entirety 1 

By Mr. Skinner. 

Q Buying up goods on the shelves of stores? 
A No. 

30 

40 
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Q Have you had a contract with them 1 A . 
Yes, I have supervised it. 

Q What was the volume of it1 A It is 
rather an indefinite question. 

Q Can you tell us from your experience 
whether or not there is any average of ratio of 

10 profits to gross business 1 A Yes, I can. 

20 

Q What is it1 

Cross exam,ination by Mr. Lane. 

Q What has been your experience outside of 
your own store 1 A Of our own company in 
Newark1 

Q Yes. A We have a chain of stores in the 
South, of which I am treasurer, doing about 
$20,000,000 a year business. 

Q All you know is what has occurred in your 
own stores 1 A I wouldn't call the stores in the 
South my own stores. 

Q Are those stores you have been personally 
connected with 1 A Directly, yes. 

By the Court. 

Q Have you had experience purchasing com-
plete stocks of stores 1 A Yes, we have pur-

30 ,chased complete stocks of stores. 

The Court: I think I will allow him to 
testify. 

Mr. Lane: I am not interposing any 
objection. I simply want to know the weight 
to be given his testimony. 

Re-direct examination by Mr. Skinner. 

Q What is that average 1 A The ratio of 
40 costs to operation 1 
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Q The . ratio of profits to the volume of busi-
ness done. In other words, what would you say 
is the average ratio of the profits to the volume 
of business 1 

The Court: You mean the per cent. of 
volume of business that must be profit 1 1 0 

Witness: I would say offhand the net 
profit is about four per cent. 

By Mr. Skinner. 

Q Does it differ 1 Is it more in large stores 
in big centers, like New York and Chicago than 
it is in smaller stores 1 A No, that all depends 
upon the management. 

Q: In the purchase of stock of goods of a 
store, which you say you have been engaged in 20 
or seen handled, does it make any difference in 
the value to the buyer of the goods that are 
being purchased what profit has been reaped 
by the man that has had the business 1 A That 
would have something to do with it, but the 
all-important part is the management. If you 
have men of high caliber-we took over the W. V. 
Snyder Company after it was operated by Oscar 
Michael. He ran it for two months and failed. 
Twenty years before that W. V. Snyder Com- 30 
pany operated this properly. We took it after 
l\1:ichael 's failure and made plenty of money. 

Q: It has been testified here that if a man is 
running his business and making a profit of 
eight per cent. on the gross amount of sales that 
the stock of goods on the shelves, if he tries 
to sell it, might be worth one hundred cents 
on the dollar of inventory. Assuming that in-
ventory value to be reasonably based, where is 
he if the profit he has been making is only four 4 0 
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per cent. and the value of the same goods 
would be only sixty-five cents on the dollar. 
What would you say1 A I say the theory is 
entirely wrong. 

Q Why1 A If a department makes eight 
per cent. on their turnover the stock would have 

10 to be only a hundred per cent. to make that while 
they may still make four per cent. if the goods 
is one hundred per cent. It depends on how 
the store is operated. 

20 

Q If you were buying the stock of goods of 
another store and were also intending to con-
tinue the business, would you, among other 
things, inquire what the man from whom you 
were buying, what profit he made 1 A I cer-
tainly would. 

Q Would you depend upon that or would you 
depend upon your own-

Objected to as leading. 
Objection sustanied. 

Q To what extent would that influence you 1 
.A Past history is always interesting to the 
purchaser of a store. 

Q In what way1 A It gives you some idea 
30 of what can be done with the property and 

gives you an opportunity to make a comparison 
of expenses. You have a general average as 
to what can be done with the premises. 

QI Does it give you any idea at all as to 
the value of the good will 1 A Of course, there 
is a theory that good will is based on operating 
revenue. There are other things that may be 
good will. That is a particularly long drawn out 
subject. 

Q Have you, within your own experience, seen 
40 the purchase of goods on the shelves of stores go-
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ing out of business, that was one hundred cents 
on the dollar of their inventory or book value 1 
A I have seen it happen. 

Q Only once 0? A More than once. 
Q Can you give us any idea 1 A We had a 

case of Kaufman -Strauss store of Louisville, 
Kentucky. It had been there seventy years. 
We bought control last year. The prior manage-
ment took a $300,000 mark-down, although they 
paid full value for it; but there was no considera-
tion for good will. 

Q You paid for the goods at the book value 1 
A Yes. The good will was not capitalized. 

Re-cross examination by Mr. Lane. 

10 

Q You paid for the full value of the merchan- 20 
dise and marked them down a third 1 A No, we 
took the loss of $300,000. 

Q Why did you do that 1 A The only way 
we could buy the business. 

Q You wanted control of that particular busi-
ness 1 A Yes . 

Q For purposes of your own 1 A That's the 
idea. 

Q If you hadn't been interested in buying 
that business for particular purposes of your JO 
own would you have gone in and purchased the 
merchandise for sale or any other purposes 1 
A Not in my sane mind I wouldn't. 

Q What was the net profit last year of 
Goerke 's 1 

Objected to. 
The Court: I will allow it. 
Witness: The net profit from operation 

last year was-
40 
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Mr. Skinner: I respectfully suggest that 
the figures be only percentage. 

The Court : The amount does not do us 
any good any way. What we want is per-
centage of profits. 

Mr. Lane: My next question will be what 
the turnover was. 

Witness: Our net profit on sales last 
year was nothing. We published those re-
ports. 

Q You were losing money 1 A On an in-
creased business. 

Q You were losing money 1 A We lost 
money last year. 

Q What was your net profit on operations al-
20 together1 A On total operations1 

30 

Q Yes. A About, I think, I reported on our 
income statement a profit last year-

Mr. Skinner: I don't understand the en-
tire operations. 

The Court: He was asking on one store. 
Mr. Skinner: We are interested only in 

the ratio of profits on sales to the volume 
of sales. 

The Court: Read the question, please. 
( The stenographer reads the question as 

follows: "What was your net profit on opera-
tions al together 1 '') 

Mr. Skinner: I object. 
Objection sustained. 

Q What was your net profit of the corpora-
tion, figt1ring in whatever other financial income 

40 you had1 
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Objected to. 
Objection sustained. 
Plaintiffs counsel prays an exception to 

this ruling of the court. 
Exception noted as ground of appeal. 
Mr. Lane: Your Honor will remember 1 o 

that in this case there is a misprofit on 
operations and a net profit after adding to 
operations any financial income. 

The Court: I know. This company may 
have built up a large line of investments. 
I think you will have to lay a basis for it. 

Q vVhat do you figure when you say net profit 
from operations 1 A From sales. 

Q What do you charge off against sales f 
2 0 A Labor, rent, advertising, publicity, cost of 

goods sold, repairs, amortization, depreciation, 
interest, taxes; those are about the main items. 

Q Whether you show a profit on operations 
depends somewhat upon the rate at which you 
depreciate and amortize 1 A It does. 

Q It is quite an item 1 A In some cases it 
is quite an item. 

Q Items subject to no fixed , rule&, is that so 1 
A That's right. 30 

Q And those items which the management 
of the company determines in the first instance 
to charge off, are charged off 1 A Especially 
in a closed corporation. 

Q And your corporation is a closed corpora-
tion 1 A Very tight. 

Q And the less income you report the less 
you pay. A No, you can keep your books 
any way you please, but for tax purposes there 
is a regulation way. 40 
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Q Does the income you have given here differ 
from the percentages you have given the govern-
ment? A It does. 

Q What other stores have you used as a basis 
for your statement that the average profit is four 
per cent? A I used the figures supplied by the 

10 National Retail Dry Goods Association in con-
nection with the Harvard Research. 

Q What else did you use? A That is the 
only basis I have used for the average. 

Q All that you have told us is something you 
have read in a paper? A When you speak of 
average throughout the United States, it is pretty 
good authority. 

Q Including Alabama and Mississippi? A 
And California. 

20 Q And Louisanna and Nevada as well as the 
Metropolitan district? A That's right. 

Q And that is the only basis? A The only 
basis anybody can get for an average. 

Q Do you think a dry goods store operating 
in the Everglades of Florida is to be compared 
with one operating in Newark? A I do. 

Q The percentage of profit of gross sales 
there, in order to keep the store going, would 
have to be considerably larger than the gross 

3 o sales in a store in Newark. A No ; strange as 
it may seem. 

40 

Q So you think if you have a store with an 
average business of $12,000 you could operate it 
profitably on four per cent? A Why, I don't 
think that is a comparison at all. The $12,000 
business could not be compared with a large 
business. 

Q Neither do I. Neither is the comparison 
between a $300,000 store and a $1,000,000 store. 
A In the volume. 
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Q In order to make a place of that kind at all 
profitable, no matter what your annual sales may 
be, you have got to get a certain amount of 
money in specie, haven't you? A You do. 

Q1 Can you tell me any other instances where 
the Goerke stores have taken over the stock of 
concerns which have failed at one hundred per 
cent. of cost? A No, we only took over one 
store we operated ourselves. We wouldn't 
operate a bankrupt stock at one hundred cents 
on the dollar unless we were particularly anxious 
to take that. 

Q Why not 1 A We would be fools. 

10 

Q Of course. I understood that that had no 
influence at all with respect to the stock and 
fixtures. A It would have no influence if I was 
interested in operating it after I bought the stock 20 
and fixtures. 

Q Assume now that a store is making no 
profit at all and has not been making a profit, 
or a very small amount of money, for three 
years. Can you conceive yourself being inter-
ested in the purchase of that store at one hundred 
per cent. of the cost of stock and fixtures unless 
you wanted that store for competitive reasons 1 
A I wouldn't buy any store at one hundred per 
cent. on the dollar unless I wanted to operate 30 

the business. 
Q I asked whether you want to operate it. 

A I can't answer that. There may be a 
thousand things enter into that. 

Q The past performance of a store to a pur-
chaser is of importance, isn't it? A Of 
great importance and great interest. 

Q And it would make considerable difference. 
Assuming now that a man has no motive such 
as ren1oving a place from competition, or buying 40 ·. 
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for the purpose of throwing it into a big con-
cern, but merely for his own little business, it 
rwould make a considerable difference to him if 
the profit was eight per cent. or the profit was 
three per cent. A It would, unless he had un-
usual ability and had a good idea of what his 

1 o ability was. 
Q He would have to have a great ego to say 

he could make eight per cent. where the former 
owner had made three per cent.; he would have 
to have great faith in his own ability? A He 
would have to have great faith in his own ability. 

Q It would have some influence upon the 
amount that would finally be agreed upon as the 
sales price of that store? A Quite naturally it 
would. 

Q You never heard of a receiver's sale in 20 which one hundred per cent, value was obtained, 
have you? A No, I haven't. 

JOSEPH KLAUSNER, sworn 1n behalf of de-
fendants. 

Direct examina.tion by Mr. Skinner. 

30 Q Mr. Klausner; where do you live? A 
1156 Eastern Parkway. 

Q What busin _ess are you in~ A Dry goods. 
Q Where are you now in business~ A 413 

Springfield avenue. 
Q· The place where Mr. Rothstein formerly 

carried on his business? A Yes, sir. 
Q Was anybody associated with you there? 

A Mr. Epstein. 
Q How long have you known the business 

conducted at 413 Springfield avenue~ A Since 
40 last November. 

217 

Joseph Klausner, direct. 

Q You knew vVeintraub and Rosenberg, didn't 
you~ A I knew Rosenberg. 

Q Did you not know about the negotiations 
at the time they purchased from Rothstein~ A 
I did. 

Q Did you know anything about the business 
then~ A No, sir. 

Q I don't mean close information. Were you 
acquainted with the location and the character 
of business done there~ A No, sir. 

Q Who now owns the stock of the corporation 
know as Rothstein 's? A Mr. Epstein and I. 

Q Did you acquire it by purchase? A Yes, 
sir. 

10 

Q From whon1 A Fifty per cent from 
Weintraub and fifty per cent. from Rosenberg. 2 0 

Q vVhen was the fifty per cent. from Wein-
traub purchased~ A November of last year. 

Q 1925 f A 1925. 
Q What did you payf A We paid $32,500. 

out of our own capital and $5,000 out of the 
store's capital promised to pay back to the store 
by Mr. Rosenberg. 

By the Court. 

Q Which stock do you ref er to~ A The 3 O 
first fifty per cent. 

Q That was whose? A Weintraub 's fifty 
per cent. 

Q You had some negotiations preceeding that 
iPUrchase, didn't you? A Yes, sir. 

Q At that time Rosenberg and Weintraub 
together owned the stock of that company f 
A Yes, sir. 

Q Did Rosenberg participate in any way 111 
your acquisition of the Weintraub stock 1 A 40 
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Yes, sir, he was the man who induced me to 
buy it. 

Q Did he say anything to you as to why he 
wanted to have you buy Weintraub out? 

Objected to as immaterial. 
Objection sustained. 

· Q Just tell us how that contribution of Rosen-
berg's $5000 was brought about. A We found 
that the stock at the time was not worth $75,000 
equity that they had in it and going through 
the figures with their accountant and our ac-
countant it showed a difference of a,bout $10,000. 
We couldn't see why we should pay for some-
thing we don't get. We have showed them our 

20 figures. Mr. Weintraub said, "I don't care any-
thing about figures" all he knows is that it 
was paying well and is still paying and that he 
don't know why Rosenberg wants to figure out. 

Mr. Lane: I object to that. I offered the 
figures and they were excluded. I object 
to all this and ask that it be stricken out. 

The Court: I will sustain the objection. 
Strike it out. 

30 ·Q You spoke of an equity they had. What 
did you understand that was? 

Objected to as wholly immaterial. 
Mr. Skinner: If these gentlemen, Wein-

traub and Rosenberg represented to this 
man that they had a business that was worth 
$75,000, and there was any evidence of what 
they had lost it can be brought out. 

· Q vVas there any representation to you as to 
40 the net worth of the business? 
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Objected to. 
The Court: I will allow it. 
Witness: Yes, they told me it was worth 

the $75,000 they paid for it. 

Q Was anything said as to whether or not it 
was worth that when they got it? A I haven't 
asked them that. 

Q As to whether they got a bargain or not. 
A No, ·sir. 

Q Did you understand, then, or were you 
told anything then as to what Weintraub was 
drawing from the business? A Yes, sir. 

Q What were you told? A $125 a week. 
Q Were you told anything or not as to 

10 

whether he was active in it? A Yes, sir. 
20 Q What was told you? A That he was not 

active at all; that they had to mail the checks 
to his house. 

By Mr. Lane. 

Q Who told you that? A Mr. Rosenberg. 

By Mr. Skinner. 

Q Did Rosenberg tell you anything as to 
whether or not that business has been going 30 
down or up since they purchased? A It has 
been going up a little. 

Q Did you examine the books before buying 1 
A I didn't; the accountants did. 

Q You had it done? A Yes, sir. 
Q Did you find or see, yourself, anything at 

all as to any incompleteness about the books? 
A No, sir. 

Q Did you talk with Rosenberg about any 
incompleteness? A No, sir. 40 
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Q Did you have any information from your 
accountants 1 A Yes. 

Q About anything that did not go through the 
books 1 A No, sir. 

Q Did you see any statement of the business; 

10 
its income and its expenses f A Yes, I did. 

Q Did you notice whether or not the state-
ment included any revenue from rentals or de-
partments f A It didn't include. 

Q Did you notice whether or not the state-
ment excluded any contribution by the depart-
ments to their share of the advertising expenses f 
A No, sir, it did not exclude. 

Q Did you notice anything at all in your as-
certainment from that statement of the value of 
the business; the amount of the business; any-

2 0 thing as to whether or not there were any 
receipts from the departments for the stamps 
that were issued to them? A No, sir. 

Q Taking into account these sources of in-
come, did that figure at all in your estimate of 
the value? A Yes, sir. 

Q Did Mr. Weintraub tell you anything as 
to whether or not they got a bargain, or what 
kind of a bargain they got when they bought 
from Rothstein f A No, sir. 

3 0 Q You are sure of that are you? A Yes, . sir. 
Q At the time that you were negotiating with 

these two men, did you make any inquiry of 
Rosenberg as to whether or not there was an 
action pending against Rothstein f A No, it was 
at the time of making the contract. 

Q . Well, at the time of making the contract, 
what was said that you recall f A He told me 
that there was an action pending in the courts 

40 for a stamp loss. When it came to the signing of 
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the contract, Mr. Epstein wanted to know 
definitely what the case was, claiming that we are 
taking over a store which the owner of it is 
going to be our landlord and if there is any 
case he wants to know what it is and he didn't 
want to be on the outs with anybody. He was 
assured it was a stamp law suit case. No other 
action. 

Q Who assured you of that 1 A Mr. Rosen-
berg. 

Q Have you had previous experience 111 

operating departinent stores 1 A Yes, sir. 
Q Where 1 A In Brooklyn. 
Q For how long a period? A I have been 

in it about eighteen years. 
Q vVhat has been your experience as to the 

average or usual rate of profit of a store like 
Rothstein's? A Eight per cent. is a good 
average. 

Q Would you say the average was as good 
as that or better? A It might run better or 
less, but eight per cent. is considered a good 
average. 

Q Did your audit show whether or not busi-
ness had been losing? 

Objected to as calling for the production 
of a paper . 

( Question withdrawn.) 

Q Did you talk to Weintraub at all as to 
whether or not the business had been profitable 
or losing? A Yes, sir. 

Q Did he tell you anything about it, if so, 
what did he say? A He told n1e that the busi-
ness has been a good, profitable business to him· 
has been up to the time that I got it. ' 

10 

20 

30 

40 
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Q Did Rosenberg tell you anything more with 
reference to the suit that he called a suit over 
stamps, as to his attitude in it? A Yes, sir, he 
did. 

Q What did he say? A He said that he 
didn't care to sue at all; it was vVeintrauh that 

10 was pressing it. 

20 

Cross examination by Mr. Lane. 

·Q Did you ask Mr. Weintraub or Mr. Rosen-
berg, which ever one you spoke to, whether it 
was a profitable business? Did you ask to see 
his books? A I didn't. 

Q Did anybody ask to see his books? A 
Yes, sir. 

Q Did you look at the books? A I didn't. 
Q Did anybody? A Yes, sir. 
Q Who? A The accountant. 
Q Who was the accountant? A A fell ow by 

the name of Robinson together with one of 
Puder & Puder 's men. 

Q Were you informed by Puder & Puder 's 
men, or by your accountant, that there had been 
an audit of the books from January 1, 1924 to 
December 31, 1924? A No, sir. 

30 Q Did you ask to see any audits that had 
!I)reviously been made? A No, sir. 

Q Was anything said about that at all? A 
Not to me. 

Q In your presence or to your knowledge f 
A No, sir, it wasn't. 

Q Who had charge of ascertaining what the 
business had actually made? A Mr. Epstein. 

Q And no one showed you this Exhibit P. 5 
for identification which purports to be an audit · 
from the period of January 1, 1924 to December 

4 0 31, 1924, made from the books? A No, sir. 

223 
Joseph Klausner, cross. 

Q You didn't see that? A No, sir. 
Q You were not told that there was an opera-

ting loss in 1924? A No, sir. 
Q I show you a paper on the letterhead of 

R. C. Robbins, auditor and accountant, and ask 
you whether or not you have not seen that 
before? A No, sir, I didn't see it. lO 

Q Robbins was your accountant 1 A Yes, 
hut I had no charge of it. 

Q Robbins was your accountant? A Yes, 
sir, he was. 

Q And this, upon its face, purports to be an 
audit made by Robbins of the books, isn't that 
right~ A Yes. 

Q That is what it is? A Yes, sir. 
Q Did anybody call your attention to the 

fact that during these negotiations that the books · 20 

showed a net operating deficit? A Yes, sir, Mr. 
Epstein did. 

Q So that there was a net operating deficit 1 
A Yes, sir." 

Q Which appeared upon the books? A I 
l1aven 't seen it. 

Q But you were told it? A Yes sir. ' ' 

Q And yet it had been a profitable business t 
A That is what was told to me; that it was a 
profitable business. 3 0 

Q You took the word of these men that it 
was a profitable business in the face of the facts 
showing the deficit? A That is how I got the 
$5000 down on the price. 

Q '11hen you knocked down $5000? You paid 
$5000 less because there was an operating deficit? 
A Because they lost on their investment. It 
wasn't worth as much as they paid. 

Q You say Rosenberg was to make good the 
$5000? A Yes, sir. 40 



224 
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Q I show you Exhibit P. 15, which is signed 
by you, and ask you if Rosenberg was to make 
good the deficit, why that was crossed out? 
A Because he insisted that does not come in 
the contract; it is a contract between us and him. 

Q Although Mr. Rosenberg is a party to it? 
1 O A Yes, but Weintraub didn't want to know any-

thing about it and didn't see why it should go 
in his contract. 

Q So you crossed it out. A Yes. 
Q Where did you put it in writing somewhere 

else? A Now heres; I took his word. 
Q Why didn't you take Rosenberg's word 

before it was put in this agreement? A I did 
take his word. Rosenberg said he doesn't want 
it in and crossed it out. And I have taken his 

20 word for more than that. 
Q So you first had it put in and then taken 

out and then took Mr. Rosenberg's word- A 
1Taken out by the objection of Mr. Weintraub. 

Q You knew that Mr. Weintraub had been 
obliged to advance $7000 to the corporation? 
A Yes, sir. 

Q He didn't get that back, did he? A No, 
sir. 

Q Did you make any inquiry as to the 
30 nature of this suit that was pending 1n this 

court? A Yes, sir. 
Q Of anybody except Rosenberg? A Later 

on I did. 
Q I don't mean later on. A At the time of 

'.Purchase? 
·Q Yes. A Only of Mr. Rosenberg. 
Q How long after did you make inquiries? 

A After I was in the store. 
Q How long afterwards? A Probably in 

40 January. 
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Q Of whom? A Another party. 
Q Whom? A I wouldn't like to tell the 

,party's name, because I told him I wouldn't tell 
his name, because it happens to be a friend 
of mine and he is also friendly with :Mr. Roth-
stein. 

Mr. Skinner: It seems to me it is im-
material. 

The Court: I will allow it. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 
,iVitness: I haven't asked this party. I-Ie 

told me deliberately without my asking. It 
is Morris Hanft, of New York. 

By the Court. 

Q You inquired of him? A No, sir, he called 
me up. He said, '' I understand you bought Roth-
stein's store"-

By Mr. Lane. 

Q That is the first indication you had to the 
real nature of this suit? A Yes. 

Q That was in January, 1925? A Yes. 
Q You bought out Mr. Rosenberg, too, didn't 

you? A That was some time in April. 
Q You bought him out? A Yes. 
Q You paid him $19,000? A Yes. 
Q So that you paid $32,500 to Mr. Weintraub 

and $19,000 to Mr. Rosenberg, or $51,500? A 
That's right. 

Q You were subpoenaed by us to produce 
whatever books there were in your possession, 
weren't you? A Yes, sir. 

10 

20 

30 

40 
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Q Did you know Mr. Mulcahy? A Yes, sir. 
Q He went to your office or to your place of 

business and served you with a subpoena to 
search for the black book, didn't you? A I 
haven't searched, I told him to go up and search 
for it. 

10 ·Q It was not found? A That's what he told 
me. 

Q You got it yesterday? A After he told 
me where he saw it. 

Q When did he tell you that the black book 
was in the safe? A He said, '' There is a black 
book in the safe." I said, "I have no charge of 
. any books.'' I asked him, '' Did you see any 
books there?'' He said, '' There is books in your 
safe." 

20 Q Did you go up with him? A No, he went 
with one of the girls. 

Q Did he bring down the book? A No. 
Q How did you happen to find the book and 

bring it yesterday? A I saw them in the safe. 
I said, '' Why didn't you take them?'' He said 
he had no authority to take them and he asked 
me to bring them down. 

Q When did you see Mr. Rothstein? A Last 
week. 

30 Q Did you talk to him about the books then? 
A No, sir. 

Q He didn't say a word to you about the 
books? A No, sir. 

Q How did you happen to see him last week? 
A He came around to the store. 

Q He came to see you? A Naturally. 

Re-d.ire1c-t examination by Mr. Skinner. 

Q I think you said you didn't see this audit 0? 
40 A Yes, sir. 
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Q In making that purchase of the stock, did 
you depend upon any audit or did you depend 
upon your own observation and experience? A 
I depended upon part of my own observation and 
then part on Mr. Rosenberg. Mr. Rosenberg was 
going to stay with me and I took his word for a 
whole lot of things. 10 

Q He is no longer with the company ? A 
No, sir. 

Q You and Epstein alone only? A Yes, sir. 
Q I-las the corporation any interest in this 

suit or its further prosecution? A No, sir. 

By Mr. Lane . 

Q You took Mr. Rosenberg's word to the ex-
tent that you hired and paid, I suppose, an ac-
countant to examine the books 1 A I don't get 20 
the question. 

Q You depended on Rosenberg's word, but 
also got an accountant to exan1ine the books? A 
Mr. Rosenberg advised me to do it. 

Q So much more honest for him. You got the 
audit, anyhow1 A Yes, sir. 

At 1 o'clo ck P. NL, the Court takes a re-
cess of one hour. 

AFTER RECESS. 

ABRAI-IANI ROSENBL lTM, sworn in behalf of 
defendants. 

Direct exa.mination by Mr. Skinner. 

Q Mr. Rosenblum, where do you live? A 71 

30 

11ilford avenue, Newark. 40 
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Abraha1n Rosenblum ., direct. 

Q What is your business 1 A Financial and 
real estate, just at the present time. 

Q Were you at any time in the department 
store business 1 A All my life with the excep-
tion of the last three years. 

Q Were you at any time associated in busi-
10 ness with Mr. Louis Rothstein 1 A I was. 

20 

30 

Q How long 1 A Two and a half years. 
Q Where 1 A 413 Springfield avenue. 
Q What other experience have you had in the 

department store business 1 A In what way do 
you want that answered? 

Q Just give us a general idea of your contact 
with the department store business. A I have 
practically spent n1y entire commercial life in 
connection with a department store. I started 
from cash boy to buyer, to superintendent, to 
general merchandise manager, and to general 
manager of stores doing anywhere from $100,000 
a year until my last, prior to my going with 1\!Ir. 
Rothstein, to a store that did $4,500,000. 

Q Where is that? A Cohen-ICoshfark Com-
pany. 

Q· As what? A General manager. 
Q What other concern 1 A Greenhut Com-

-parry, New York; I was buyer there. 
Q Are they still in business? A No. 
Q Where were they1 A Sixth avenue, New 

York; Greenhut-Siegel-Cooper Company. 
Q You were buyer there of what? A Four 

departments, until afterward I bought for four-
teen departments. 

Q Where else? A Outlet Company, Provi-
dence, Rhode Island. 

Q Was that small or large? A I was gen-
eral merchandise manager. 

Q, vVas it a large concern or small 1 A Do-
40 ing $28,000,000 now. 
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Q What was it doing then 1 A $7,000,000 
when I was with it. 

Q Have you had any experience at all in the 
buying or selling of stocks of goods on the 
shelves of other stores? A Yes. 

Q To what extent 1 What contacts have you 1 o 
had with it? A In the course of my connection 
with department stores I was in the capacity of 
buyer, and in my capacity as the merchandise 
1nan I helped buy stocks of stores. 

Q Is that the extent of your experience 1 A 
Yes. 

Q What in your experience has been the usual 
average of calculating profits on the percentage 
of gross sales for the year? 

Cross examination by Mr. Lane. 

Q \Vhat does general merchandise manager 
1nean 1 A General supervision of all the buyers 

20 

in the store; control of purchases; control of per-
centages; and control of turnover of stocks. All 
general buyers in the department stores are un~ 
der supervision of the merchandise managers. 
They cannot buy without the allotments from 
merchandise managers. Their percentage of 3 0 ;profits is given to them as to what they have to 
show. All is given to them by the merchandise 
manager. 

Q . From w horn does the general merchandise 
manager receive his orders? A Fron1 the finn. 

Q Does he get his instructions from the firm 
as to what general mark-up is desired? A To a 
better mark, if possible, like a captain. 

Q I-Ie is acting under the orders of a con1n10-
dore? A Absolutely. 40 
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Re-direct examination by Mr. Skinner. 

Q What in your experience has been the usual 
average in calculating the profit on the percent-
age .of gross sales for the year 1 A I might an-
swer that in two ways. It all depends as to the 

10 store. 
Q Explain that. A If it is a local store or a 

store catering to a local amount of business, that 
is, not from outlying suburbs-a general shop-
ping district-the percentages of profits can be 
controlled to a greater extent and can be ex-
pected a trifle n1ore than they would be in a busy 
shopping center. 

Q That does not tell us the usual average. 
A In a general shopping center, that is, a store 

2 o compared to what we would assume to L. Bam-
berger here or Plaut 's here in Newark I would 

' call that a general shopping center. A store 
like that would be very well satisfied to see five 
or six per cent. A store in the neighborhood 
where expenses can be controlled personally, or 
under direct supervision of the management, in 
other words, where the firm can replace certain 
expense of executives, your percentages will 
run a trifle higher. They may run six or seven 

30 per cent. That would be considered a very, 
very good profit. 

·Q Where would you say the business con-
ducted by Louis Rothstein at 413 Springfield ave-
nue would come 1 A You are in a neighbor-
hood there that is not a shopping center and still 
not a neighborhood store. If I may explain the 
reasons-

Q Go on. A The fact of a store of that 
neighborhood is that it is a large store in a neigh-

40 borhood location, it covers a large amount of 
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area and requires possibly more than the usual 
amount of help in a neighborhood store. 

Q1 When you say covers a large area, you 
mean the physical area. A Of the store itself. 
And it requires a large number of people to 
control it than in a neighborhood store. When 
:you run into a store of that kind you have almost 1 O 
got to give the public something similar to what 
they get in a place downtown. You have to 
give them deliveries; you have got to do ad-
vertising, which in a neighborhood store is ex-
pensive; and you have got to do various things 
there that you wouldn't have to do were you in 
an exclusive neighborhood store; were you in a 
store of a siz.e adequate to the vicinity itself. 

Q Is this average of profits you have 
described here a matter of your personal ob- 20 
servation or is it a n1atter of general knowledge 
throughout the departn1ent store trade. A It is 
both n1y personal practical experience and the 
general knowledge known throughout the trade. 

Q What is the usual or average percentage of 
expense to gross business 1 A Again it dep-ends 
on the two classes. 

Q The same two 1 A The same two. 
Q Take it in the sn1all class 1 A I would 

assume that a store in that class, which, through 0 0 
my practical knowledge, will run anywhere fro111 
twenty-four to twenty-six per cent. 

Q In the purchase of goods; that is, goods 
on the shelf of another store, is the price that 
those goods will obtain, influenced at all by 
the profitableness of the business thereto£ ore 
carried on 1 A It all depends on whether I 
wanted to buy that store as a going business 
1nyself. 

Q Suppose you were to buy it as a going busi-
ness "? A Yes and no. 40 



10 

20 

232 

Abraham Rosenblitm, re-direct. 

Q First, give us the reason for yes. A If 
I wanted the store and wanted the location I 
would not consider the price of the merchandise 
at all because, as a going business, I can dispose 
of that merchandise by itself or with additional 
purchases, at a profit, and if I didn't want it 
as a going business it would be a little different 
aspect to it. 

Q1 Does the fact that a business has been 
profitable, in any way affect the value of the 
good will of that business? A Yes. 

Q Does the value of the good will in any 
way influence the mind of a buyer of the goods, 
if he is going to be able to carry on the busi-
ness in the same place? A I don't think it 
should have any bearing at all. 

Q You were at one time, you said, with ~Ir. 
Rothstein? A Yes, sir. 

Q Did you have money in the business? A 
I owned a one-share interest in the business. 

Q How much did you have in it? A I had 
$30,000 in it. 

Q vVas there any agreement with you at the 
time you went with him as to the tern1s upon 
which you might be bought out? A Yes. 

Q I-low long after you went with him was 

30 it that you retired? A Two and a half years 
afterward. 

Q Were you then bought out? A Yes, Mr. 
Rothstein bought n1y interest out. 

Q When was that? A That was in February, 
I believe it was, 1923. I wouldn't be positive; 
I would have to have my recollection brought 
back as to figures. I think it was February, 
1923. 

Q What was paid you then? A Mr. Roth-
stein paid me my full amount I had invested, plus 

4 0 twenty per cent. additional. 
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By the Court. 

Q That would be how much? A $6000 plus 
$30,000. 

By Mr. Skinner. 

Q That was in accordance with the terms of 1 o 
your agreement? A Yes. In other words 

' I took advantage of the terms of that agree-
ment. If I n1ay add to that-

Mr. Lane: I would like to have the agree-
ment. 

By Mr. Skinner. 

Q Have you got it? A No, I haven't. 
Q What did you do with? A I might say 20 

that I took advantage of Mr. Rothstein 's agree-
ment with me. When I purchased my interest, 
Mr. Rothstein took me fron1 . a very responsible 
position-

By the Court. 

Q, What was the advantage you had from the 
$30,000? A This agree1nent was that at the ex-
piration of two years, if I felt I wanted to re-
!ease myself or wanted Mr. Rothstein to buy n1y 
interest, he was to pay me the twenty per cent. 
additional. 

By Mr. Skinner. 

Q Do you remen1ber what the gross business 
for the year 1920 was? A I believe it was-
I am also not quite sure-I think it was some-
where around $401,000 or $403,000. 

Q And for 1921? A $393,000 and some odd. 
Q And for 1922? A I believe it was- 40 
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y 

Objected to on the ground that the books 
are the best evidence. 

Objection sustained. 

Q Why did you get out? A For the reason 
that I wanted to buy the store for myself. 

10 That's the plain reason. 
Q1 Did you have any dissatisfaction as to the 

way the store was being managed as to expense? 
A As to expense? Yes and no. 

Q What do you mean by that? A When I 
say yes, there were certain expenditures in the 
store in the way of employees there that had 
been there for, I might say, fifteen or twenty 
years; employees that did not show to my sense 
of business judgment, enough returns for the 

20 salaries they were receiving. Since I had only 
a one-third interest in the business I couldn't 
control those expenditures. 

Q Did you try? A I did. 
Q What was the trouble? A Mr. Rothstein 

did not feel as if he wanted to dispense with 
the services of employees who had been there 
that many years. 

Q What would you say as to the business 
value of the neighborhood? A It is a very 

30 good neighborhood store, in fact, I might assume, 
it is a little more than a neighborhood store. 
In my experience with it we drew business from 
a vicinity of possibly five miles-a radius of five 
miles around. That is what we drew and it 
was a quite good business from Irvington and 
quite a good business from the section over 
towards Orange street, which is quite a distance 
away; and we drew quite a business from the 
Weequahic section, which is quite a ways over. 
So I would term it more than a neighborhood 

40 store. 
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Q, What about competition? A Competition 
was keen there. 

Q Did you have any feeling at all as to 
whether the profits of the business could be 
increased under a different management? A 
Absolutely; that was uppermost in my mind at 
the time I wanted to buy the store for myself. l 0 

Q While you were there, do you know whether 
or not the books were fairly and honestly kept? 
A I had supervised them myself, so, they 
couldn't be kept any other way. 

Q They were kept straight and clean? A 
Every bit of it. 

Cross exam .ination by 11r. Lane. 

Q1 You know, then, that the net profit for 
the year 1923 was not more than 2. 75 per cent? 2 O 

I. can't answer that; I dissolved my connec-
tion 1n F'ebruary, 1923. 

Q You were, then, perfectly satisfied if the 
business had netted 2.75 per cent. on turnover 
of sales? A I want you to explain. 

Q You were, then, perfectly satisfied that if 
the business had netted 2. 75 on turnover of sales. 
A If I had control of it myself, yes. 

Q You would be satisfied to be paid for this 
business one hundred per cent. of value of fix-
tures ~nd value of rnerchandise if it were paying 
but 2., 5 per cent 0? A I{nowing the possibilties 
of it-

Q Would you or would you not? A Know-
ing the store, yes. 

Q' You would be willing to pay the same price 
for any store? A No. 

Q The price you paid for stock and mer-
chandise would make a considerable difference to 
you as to whether it had been n1aking two or 40 
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three per cent. and the fact that it had been 
making eight per cent. A It wouldn't be 
natural that it would make eight per cent. 

Q, I didn't ask you that. A It would make 
quite a difference. 

Q It would affect the price you would be 
10 willing to pay for fixtures and merchandise 0

/ 

A Yes. 
·Q Didn't you tell us that it would not 1 A. 

That store. 
Q Any store? A That is what I answered. 
Q Then this 1s a different store and you 

,vould apply a different rule to this store? A 
Knowing the possibilities, yes. 

Q This store stands out by itself? A It 
does, absolutely. 

2 0 Q As a peculiar thing, general rules do not 
apply to it. A No, not general rules. 

Q It is a fact, general rules have some effect; 
that a person would be willing to pay for the 
fixtures and merchandise 1 A Yes. 

Q That general rule does not apply to this 
store? A No. 

Q One would have to have peculiar knowledge 
of this store, wouldn't he 1 A Any good mer-
chant would know it. 

30 Q Any good merchant would not be influenced 
in his mind as to the profits this store was mak-
ing1 A He would be only influenced by the 
volume of sales. There are no two manage-
ments alike. 

Q These stores get to be more or less like 
machines, don't they? A Every store 1s a 
machine. 

Q And the management is more or less alike? 
A As to systems. 

Q The systems used in operating all these de-
40 partment stores are very much alike? A Yes. 
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Q If you can tell what a store has, in fact, 
been making, you can pretty nearly tell what a 
store will make, can't you 1 A Yes. 

Q But this store was so peculiar, that, al-
though it was, in fact, making as profits in 1923, 
2.75 per cent., it could well be expected to make 

10 at least double that during the year 1924, is 
that right 1 A If I had management, yes. 

·Q Are you the only person in your mind who 
could have brought it up to a profitable basis? 
A Having worked there, I knew the possi-
bilities. 

Q vVhen did you offer to purchase it 1 A In 
February, 1923, and Mr. Rothstein-

Q I didn't ask you that. It was in February, 
1923, you say you took advantage of the pro-
vision of the contract to obtain from Mr. Roth- 20 
stein what the contract required him to pay you 
when you elected to take it, is that right 1 A 
That's right. 

Q When did you enter into that contract? 
A Two years prior. 

Q How long was the contract to run? A 
Three years. 

Q Did you enter it in February, 1920? A 
1921. 

Q If it was three years it was February, 30 
1920? A Yes. 

Q You got out in February, 19231 A Cor-
rect. 

Q And that was just the expiration of the 
three-year period 1 A No, the second year. I 
was with Mr. Rothstein two and a half years. 

Q Have you that contract? A No. 
Q Where is it? A I never had it. When 

we dissolved it was all given up. 
Q You had no copy of it? A No. 40 



10 

238 

Abraham Rosenblum, cross. 

Q What is your business now1 A Real 
state and financing. 

Q Didn't the contract provide that at the end 
of two years you could get the $30,000 i A It 
gave me the expiration at the end of the third 
year, and it was an increase. 

Q At the end of the third year you had a 
right to go out with so much more1 A Yes. 

Q You went out at the first opportunity 
you had to go out? A I did not. 

·Q You had a right to go out the first year1 
A Yes. 

Q At a smaller amount f A Yes. 
Q, Djcl you ever get any return on that $30,-

000? A No. 
Q Didn't the contract provide that? A Only 

2 O the percentages. 

30 
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Q What you were to get, then, was a loan of 
1noney, or what? A I had a third interest in the 
business and I was to get one-third of the profits. 

Q Did you get any profits? A No. 
Q Did you get any profits in 1920? A No. 
Q Did you get any profits in 1921? A No. 
Q Did yon get any profits in 1922? A No. 
Q1 Why not 0

/ A Because we had utilized all 
the profits for the expansion of it. 

Q The profits was not there for distribution? 
A There was, we utilized it. 

Q Did you know what the contract with Mr. 
Gilson was? A Yes, sir. 

Q You knew he was entitled to profits? A 
Yes, sir. 

Q Did you know of the contract with Mr. 
Kapner? A Yes. 

Q You knew he was entitled to profit 1 A 
~7 • 
_1_ es-, sir. 

Q They didn't get any 1 A Yes. 
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Q That had no influence whatever upon your 
getting out at the expiration of the second year, 
the fact that you did not get any profits on your 
$30,000? 'I1hat no influence on you at all? A 
It did not, no. 

Q You told me that the profits for the two 
years, 1921 and 1922, were used in betterments, 
is that right? A Yes, sir. 

Q Used as capitalized expenditures 1 A 
Used as business expenditures. 

Q Do you know the difference between what 
1s usually called "capital expenditures" and 
'' business expenditures''? A Yes, sir. 

Q ,Vere they used as capital expenditures or 
business expenditures? A For business. 

Q They were used for expenses and never 
becam.e profits? A They did become an asset. 

Q Are you figuring on the idea of bookkeep-
ing systems that never can be lost? A No, but I 
know if I put an additional chandelier in the 
store, it is an asset. 

Q That is capital. A That is what you call 
it. 

Q \Vas it user!. for capital or business ex-
penditures? A I call it business expenditures. 

Q You had an interest although your profits 
had been diverted to capital? A Right, sir. 

Qi And you went out without it. A I was 
perfectly satisfied to. 

Q You did go out and leave your capital ex-
penditures stay there? A I did, sir; and there 
was a reason for it. 

Q You say you are in the real estate busi-
ness and, I think you said, financial- A Right, 
sir. 

Q vVha t is that? A Loaning money on ac-
counts receivable and on loans. 

10 

20 

30 

40 
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Q For yourself? A Yes, sir. 
Q Where? A I was formerly located at 156 

lVIarket street. 
Q Where now? 
Q You haven't 

need any. 

A At my own home. 
any office? A No, I don't 

Q I don't suppose you needed any assistance 
to make this store a more profitable store in 1924 
than it was in 1923? A I must have help. 

Q I mean someone with mere manual labor, 
not kno-wledge, no. You had the knowledge? A 
Yes, sir. 

Q Have you any real estate office? A At my 
ovi7n hon1e. 

Q You answered a question of Judge Skin-
ner's in reply to his question as to whether the 

20 profits that a store was making would have any 
influence in purchasing the merchandise. You 
said, ''Yes and no.'' And if you would not con-
sider it at all if you wanted the site? A Yes. 

30 
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'Q And you said it would make a little differ-
ence. What did you 111ean by that? A As a 
n1erchant I would want to buy. 

Q You said you didn't want it as a going 
business and you were going to buy the stock to 
dispose of it somewhere else and it would make 
only a little difference in the amount you paid? 
A I still repeat it and I can answer that. 

Q You would pay ninety-five per cent.? A I 
might pay ninety-five or eighty. 

Q You ,vould pay ninety-five per cent. for a 
bankrupt stock to sell? 

Objected to. 

Q As a stock in a going business. You didn't 
intend to contjnue a stock you could buy in the 
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market? A It all depends as to how and why I 
wanted it. 

Q For no particular reason? A Then I 
might not buy it at all. 

Q You might buy it at fifty cents on the dol-
lar? A I don't think any but fools would s-ell it. 

Qi If you had experience in buying the stock 
of bankrupt concerns. Have you had such ex-
perience? A Bankrupt? Yes. 

Q You knew Mr. Weintraub and Mr. Rosen-
berg, didn't you? A Oh, yes, I have met them. 

Q During the year 1925 they called on you, 
didn't they? A They sent for me first. 

Q Did you go to see then1? A I did. 
Q "\Vhere? A At their place of business. 

10 

Q Did they ask you at that time whether you 
20 were there during the year 1921? A They knew 

I was there. 
Q Did they ask you that? A I can't remem-

ber the question or I can't remember the con-
versation. 

Q No part of it? A Outside of the fa.ct that 
they spoke of certain genera.I things. 

Q Did they ask you whether the business 
made any profits during 1921? A Yes, I didn't 
answer. 

Q You didn't answer the question? A It 
was of no interest to me. 

Q "\Vhy not? A I simply told them I didn't 
,vant to be 1nixed in. 

Q Did you tell them, '' I won't answer it?'' 
A I told them that I cannot answer it. 

Q Why not? A Becaus ,e it was none of my 
affair. 

Q If the business had made a profit, as I un-
derstood you to say to Judge Skinner, just what 
would have prevented you from saying, "Why, 

30 
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yes" 1 A What reason would I have to say it 1 
It interested me neither one way or the other. 

Q Don't you give any information to anybody 
son1eti1nes 1 A It all depends. If another busi-
ness, n1an cornes to me for confidential informa-
tion, but it is information for me to try to utilize 

10 it 1 For other purposes, no. 
Q You knew if you told the truth you would 

have said there was a profit. It would not have 
helped vVeintraub and Rosenberg one bit. A I 
will contradict it, because the question was en-
tirely different. 

Q I take it they asked if the store had made 
any money durjng 1921. A No such question 
was asked rr1e. 

Q You said they had asked that. A They 
20 asked me to tell them different things about Mr. 

Rothstein. 
Q I asked you distinctly whether or not they 

had asked you whether that business had not 
made money during 1921, and you said they did. 
A That's right, I do remember that. 

Q And I asked you what your reply was, and 
you said, '' I didn't answer at all. I refused to 
answer.'' Now, you say you refused because you 
thought they would lead into it. If you had an-

30 swered as you did now, you would not have been. 
A I will answer that. What I told Weintraub 
and Rosenberg, what I told them-

Q· I am asking you why you did not tell Wein-
traub and Rosenberg, that it had n1ade- A I 
gave you the beginning of the sentence. The bal-
ance is: 'lVeintraub and Rosenberg asked me to 
come here and make a declaration as to the fact 
that the business was not paying. I said, "You 
better not draw me into it because I have no time 

4.0 to go to court affairs." They said they would 
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subpoena rne. I said, '' If you subpoena me it 
1nay be more injurious to you than good, because 
if I tell the truth it will be more injurious.'' 

Q Why didn't you tell then1 there was a 
profit 1 A I told then1 that. They were up to 
see 1ne three or four times. 

Q ~ 7hy did you tell me a few moments ago 
when I asked you whether there had been a profit 
you refused to answer 1 A I did. 

Q If you didn't want to be drawn into it and 
couldn't help them, why didn't you tell them 
there was a profit f A I didn't tell them; I told 
them I didn't want to be drawn in. 

Q Do you ren1ember telling them it was too 
bad they didn't see you before they bought; that 
the place never made any money and never 
would1 A That's ridiculous. 

Q Did you say it 1 A I did not. 
Q Was there any talk about the property or 

the business 111aking money or not 1 A Yes, 
they had asked me those questions. 

Q You sat there and listened 1 A Yes. 
Q And said nothing 1 A And said nothing. 
Q Do you remember telljng them, '' I was 

lucky to get my money out of here'' 1 A That 
would be again ridiculous. 

Q Did you say it! A I did not. 
Q vVas there any talk of your getting the 

money out 1 A I don't ren1ember that. 
Q 1\1:r. Clancy had something to do with the 

drawing of this agreeinent, didn't he 1 A Yes. 
Q Do you remember saying that, '' Although 

Mr. Clancy thought he was very wise in the 
agreement behveen 111yself and Rothstein he 
playe~ right into my hands and I got my 1noney 
out without a loss" f A They broadened it out. 
I said Mr. Clancy n1ade a pretty good agreement 

10 
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and I had no legal representative at all. Mr. 
Clancy had acted very fair. r:rhat is what I an-
swered. 

Q And had drawn an agreement that permit-
ted you to get out without a loss. Do you re-
member that? A Yes. 

Q Y•ou said that? A I did not say it. I 
said l\i1r. Clancy made a very broad agreement 
protecting both interests. 

Q Did they then ask you whether you were 
coming to testify? A They did. 

Q You then said you would let them know 
next week? A Yes, the first time I asked I told 
them that. 

Q You were going to let them know next week 
whether you would come, although you told them 20 that if you did come it would not do them a bit of 
good? A I thought of drawing them off not to 
bother n1e ; they kept pestering n1e. 

30 

Q You n1et then1 again? A Yes, they came 
to n1e. 

Q Do you remen1ber telling them if they 
would pay you for your services you would go to 
court? A No. 

Q Nothing was said about that? A No. 
Q That's right? A Absolutely right. I 

said if they would draw me on a subpoena it 
,vould do the1n more injury than good. 

Q Nothing was said about your being paid if 
you went to court? A Not to me. 

Q How long did that conversation take? A 
I don't think over a few moments. 

Q Do you remember their asking you what 
you thought your services were worth? A I 
don't. 

Q Do you remember saying if they lost your 
40 services would be worth $5,000? A I didn't. 
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Q. How did that talk end? A Just as I ex-
plained to you before. 

Q1 The last thing, I am talking about now. A 
The conferences were identical. 

Q You were going to let them know- A 
That was the first time. They came over and 
they asked n1e to come over to your office. I 
told then1 I refused to attend; that I had no time 
for court affairs. I told them the next time-I 
said, "Call me up again next week," and when 
they came again I told them just as I have re-
peated, that I would not go and be mixed up in it 
because one is just as friendly to me one way or 
the other. It was of no interest who lost. 

Q You kept on talking two or three times. 
You discussed con1ing over to my office, although 
when you first saw them, if you had told them in 
the first place that there had been a profit made, 
it would have ended the whole thing? A But I 
hadn't told them. 

Q But you kept negotiating as to whether you 
should come and testify for them, didn't you? 
You led them to believe you would testify for 
them? A I told then1 in the first instance I 
don't want to be mixed up in it. 

Re-direct exa1nina.tion by Mr. Skinner. 

Q Are you here under subpoena? A Yes, 
under subpoena fron1 :Mr. Clancy. 

Q You said business got to be a machine. 
They don't get to be an auton1atic machine? A 
If they become automatic they become passe-
that is, go out of business. 

Q You were asked whether you ever made a 
profit and whether that influenced your getting 
out. You said no. Why not? A I had a very 
broad agreen1ent. 

10 
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Q What do you mean? A I had a broad 
agreement there that I could release myself or 
get out of the business, with my money at the 
expiration of three years with an increased ratio 
of profits at each year. I was in the business 
there two and a half years. For six months I 

10 was there without a contract. We had none of 
my 1noney in the business. I was there to bal-
ance the business and size the business up. I 
came there on the 1st of September and on the 
1st of January I drew up a contra.ct with Mr. 
Rothstein and we formed a corporation of Roth-
stein's Inc. at that time. 

Q And was it then that you put the money 
in? A Then I put the money in. 

Q You spoke about the profits being used for 
20 business expenditures. What kind of expendi-

tures were theyf A Those expediture,s were 
for-I think the first year we added on a number 
of six or eight drawer cash registers, and we 
changed the departments of the two floors, com-
pletely. In other words, we ripped a lot of fix-
tures up and built other additional fixtures. 

Q As to the character of expenditures you 
had in n1ind are those the ones? A Y e·s. 

Q You said you left those profits , behind and 
30 there was a reason for doing it. A A very 

selfish one . Under my contract I could have 
,vithdrawn under the expiration of one, two or 
three years. I had absolute control of the entire 
business. 

Q I asked you what was your reason for leav-
ing the profits behind willingly? A I asked Mr. 
Rothstein-

By the Court. 

Q What was the reason? A The reason was 
4 0 I wanted to buy the business; if the profits went 
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into the store as assets I would get it any way 
and if I could have purchased it-

By the Court. 

Q You have answered the question. 

Re-cross examina.tion by Mr. Lane. 

Q You went there six months before ~you 
made the contract? A I was there the 1st of 
Septen1ber. 

Q II ow n1any months was that f A Four 
months. 

Q Four months before you made the con-
tract? Before you had a dollar in, is that right f 
A Yes. 

10 

Q You ·went there to study the business f A 2 0 
To size it up. 

Q You had this vast experience? A Yes . 
Q You studied the business carefully f A 

Yes. 
Q Then you made a contract for $30,000 with 

a string to it? A I did. 
Q You didn't put your money at risk for the 

four n1onths you studied the business f A No. 
Q And it was a profitable business,f A It 

was. 30 

By the Court. 

Q Your one-third interest was not one-third 
of the capital but in the profits f A One-third 
of the profits of the business. 

Q You just had a capital interest of $30,0001 
A I controlled one-third of the capital stock. I 
had a voting right-

Q Did you own one-third of the assets,f Was 
it ownership of one-third of the assets or one- 40 
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third of the profits 1 A Let us put it this way: 
one-third of the profits and there were two kinds 
of stocks-preferred and common. The pre-
ferred was controlled by Mr. Rothstein. The 
co1nmon was the voting stock and I had one-
third of the common stock. 

1 O Q But you did not have one-third of the out-

20 

standing assets of the company; that is, one-third 
of the stock? A Yes, I had individually one-
third of the corn1non stock. 

Q One-third of all the stock1 A No. 
Q In other ·words, your interest did not rep-

resent one-third of the entire assets of the com-
pany? A Oh, no. 

JOSEPH KLAUSNER, recalled 1n behalf of 
defendants. 

D,irect examination by Mr. Skinner. 

Q Mr. Klausner, I call your attention to the 
fact that this agreement marked Ex. P. 15 has a 
clause in it which says: ~' The said Joseph 
I{lausner, lVIorris Epstein, and Elias Ros ,enberg, 
hereby agree to assign, transfer, and set over 
unto the said Max Weintraub all their right, title 

30 and interest in and to a certain cause of action 
and claim now pending in the Essex County Cir-
cuit Court against Louis Rothstein and Roth-
stein Inc., a corporation different and separate 
from the above-mentioned Rothstein 's corpora-
tion." Have you ever executed any such assign-
1nent? A No, sir, only this one here. 

Q Only this paper? A Yes, , sir. 
Qi '-lv ould you be willing to execute any 

assignment of anything other than your interest, 
40 if any, in a suit for stamps 1 A Stamps only. 
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Q I don't suppose you can speak for 1\1:r. Ep-
stein 1 A No, sir. 

Q When you bought Rosenberg out you paid 
$19,000, I think you said 1 A Yes. 

Q How did you arrive at your figure 1 A 
That was the valuation of the capital at that 
time. 

Q! How did you reach that valuation 1 A 
Why, we have been practically sold out at that 
time. We had had a fire before that. After set-
tling with the insurance company we ran a fire 
sale. vVhen we were through with the fire sale, 
deducting all we owed, there was $38,000 left, or 
thereabouts. 

Q You say deducting what you owed. What 
did you deduct it from 1 A From the insurance 
money and from the money realized from the fire 
sale. 

Q. vVas that all vour assets? A The sanie 
fixtures we left. 

Q So you took an accounting of the as·sets 
left 1 A Yes, sir. 

Q Did you take an accounting of that? A 
Yes, sir. 

Q So you took the proceeds of the fire sale 
~nd added it to what you had collected from the 
insurance company? A Yes, sir. 

Q The insurance company paid you for the 
damage to the goods and the fire sale was a 
salvage? A Yes, sir. -

By the Court. 

. Q When Mr. Rosenberg sold out to you he 
did not sell out on the same basis as Mr. Wein-
traub 1 That is, for an inventory of the goods at 
cost price. A There was no goods to be inven-
toried. 

10 
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Qi You were just settling the rema1n1ng as-
sets, which you received from the goods 1 A 
That's right. 

By Mr. Skinner. 

Q When you bought Mr. Weintraub 's stock 
lO it was before you went into the company1 A 

Yes. 
Q You have testified you took Mr. Rosen-

berg's word for the value 1 A That the stock 
was taken and right. 

Q That was when 1 A November, 1925. 
Q And the fire was when 1 A January, 

1926. 
Q And between November, when you went in, 

and the fire sale, had any inventory been taken 1 
20 A No, sir. 

Q So that the only way you had of determin-
ing the value of the goods that were there was 
from the fire insurance company and the fire sale 
and the goods left 1 A I could only ascertain 
·what was left, what we can realize for it. 

Cross examination by Mr. Lane. 

Q The fire was in February, wasn't it1 A 
30 January. 

Q You had an inventory1 A No, sir. 
Q No inventory at alB A No, sir. 
Q Will you tell me what this means on your 

accountant's statement of November 16, 1925: 
merchandise inventoried 1 A According to the 
book; we even filed a statement to the govern-
ment. We got permis,sion to take an inventory 
]-,ebruary and 11:arch. · 

Q You got an inventory 1 A From the mer-
chandise sale and the goods purchased. We 40 haven't taken physical stock. 
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Q, You had an inventory you used as a basis 
and then you took your purchases and your sales 
and made your net results 1 A We have the 
same inventory as we had when we did it. We 
didn't take any inventory. 

Q From the book of November, 1925- A 
We kept on adding to that what we bought. 

Q And you added what you bought and sub-
tracted what you sold 1 A Yes, sir, but that was 
not a general inventory. 

Q But that was an inventory1 A If you 
figure it that way, yes. 

Q You wouldn't take an inventory until the 
expiration of the year1 A No. 

10 

Q "\Vhen yon made your insurance list you 
used those figures 1 A Yes, sir. 

20 Q And the insurance company paid you 1 A 
No, they eouldn 't see those figures. 

Q But they paid you with those figures before 
them 0? A After bargaining . on those figures, 
they did. 

Q J h<:dieve you told me you never saw this. 
A No, sir. 

Q vVere you ever ·told that the net loss on 
operation for 1925 was $13,1921 A No, sir. 

Q "\Veren 't you present when this audit was 
handed over to Mr. vVeintraub and 11r. Rosen-
bergf A No, sir, I been in a different business 
there. 

Q You · were subpoenaed to produce all the 
books you had of this concern 1 A Yes. 

Q Have you produced all you had 1 A Yes, 

Q ·vVhere :=ire they 1 A Right here in the 
court. I left. thern in charge of an officer. 

Q ,vhat books are those 1 A I don't know, 
SU. 

30 
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Q vVhere did you get them? A From the 
safe. 

Mr. Skinner: You want to make him your 
witness? 

Mr. Lane: Yes, for the purpose of identi-
l O fying these books as having been produced 

by him. 

( The witness produces a book.) 

By Mr. Skinner. 

Q J\fay I ask whose books these are 1 A I 
got them in the safe. 

Q Are they the books. of the present Roth-
stein's Incorporated only, or a.re they those books 

2 o and some others 1 A I don't know, sir. I was 
asked to bring the books from the safe. 

By Mr. La .ne. 

Q The first book which is identified is the 
book called '' Expense books.'' of the new cor-
poration, commencing January, 1924. 

( ~l1he same is marked Ex. P. 23 for identi-
fication.) 

3 0 Mr. Lane : The next is a book called 

40 

'' Cash disbursement book, 1924. '' 
(The same is marked Ex. P. 24 for identi-

fication.) 
Mr. Lane : The next is a book called 

"Cash receipts" beginning January, 1924. 
( The same is marked Ex. P. 25 for identi-

fication.) 
Mr. Lane: The next is a minute and stock 

book with ·which I am not concerned. 
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Q. I-lave you found any ledger for 19231 A 
No, I haven't, sir. 

Q Ilave you found any ledger at all 1 A If 
I didn't bring it, it isn't there. 

By Mr. Skinner. 

Q You were asked by Vice-Chancellor Lane 
if you had seen this audit. vVere you told of the 
an1ount of profit or deficit or otherwise 1 A No, 
sir. 

Q Were you told anything about profits? A 
I was told it was a very poorly paying business. 

Q Did jylr. Rosenberg tell you anything about 
the profits f A Yes, sir. 

Q What did he say 1 A He said it was pay-
ing very well. 

Q Did he give you any specifications of 
profits? A Yes, he told me my accountant 
didn't know what he was talking about. He 
knows it is a well paying business. The only 
reason is that they had certain assets in in the 
books and he explained to me about the rents, 
stamps, and Weintraub 's salary that he is draw-
ing and not earning. He said, "Put all this to-
gether and you have a good profit.'' 

By Mr. Lane. 

Q Are you thinking of suing Weintraub now 
for false representations in turning this business 
over to you? A No, I bought this, business as a 
non-paying business. 
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LOUIS SPITZ, sworn in behalf of defendants. 

Direct e;ram,ination by i1:r. Skinner. 

Q lVIr. Spitz, where do you live? A Pater-
son, New Jersey. 

1 o Q What is your business? A Department 

20 

store. 
Q What department store? A The Quack-

enbush Company. 
Q Is that a large store or a small store? 

A We have five hundred help. 
Q About what gross business for the year 

1925 did you have 1 A Over four million. 
Q Have you been in that business other than 

in Quackenbush 's 1 A Yes, sir. 
-Q How long? A About twenty-eight years. 
Q To what extent have you been identified 

with that business? A I was the owner. 
Q Just give us some idea of your experience? 

A I started to work with my father when I 
was sixteen years old in a dry goods store and 
then we became a department store, and then, 
in 1919, I purchased the Quackenbush establish-
ment. 

Q Since that time you have been with that 

3 0 establishment? A I was president at the be-
ginning ; I am the sole owner now. 

Q In your experience, so far, have you had 
occasion to buy the stock of other stores? A 
Yes, sir, I purchased the Quackenbush Company. 

Q Besides that. A Buy stock? 
Q In the management of your business? A 

Yes. 
Q In your experience, has the amount of 

profits that the man who is giving up business 
and selling out has made, influenced or affected 

40 the price that the people who wanted to buy the 
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goods, who wanted to carry on at the same 
place? A I didn't get that. 

Q In your experience, does the amount of 
profit that a man has made, affect the price 
that a man can get for the goods when he wants 
to go out of business? A It all depends on 
the volume and amount of business and the 10 
profit he has made. 

Q How does the fact that he made a profit, 
or the amount of profits interest the buyer in de-
termining what he is willing to pay1 A If it 
is a growing business it is up to the buyer to 
analyze what the establishment is. I bought 
the place and paid for it, for all the merchandise 
and the firm was forty-two years in business. 
I paid full price for the fixtures, being in town 
and knowing what I could do with the business. 20 
The management was in strange hands, knowing 
these conditions I paid this price. 

Q That indicates that the knowledge you had 
of the possibilities there, plus the knowledge of 
poor management in the past, was what influenced 
you? A Correct. 

Q Do you know whether or not the man who 
was selling had been carrying on a profitable 
business 1 A Yes, I had known from inf orma-
tion. 30 

Q Do you know the amount of profit or the 
rate of profit? A The rate of profit in the 
last three years average was less than three per 
cent. 

Q I{nowing that it was less than three per 
cent. you were willing to pay dollar for dollar 
on the inventory value of the goods? A I did. 

Q Did the fact that that concern had been 
running for so .many years in that neighborhood 
indicate that it had anything of good ·will ~ A 

40 Yes, sir. 
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Q Did the fact that you were going to buy 
and carry on that business influence you at all 
with reference to the good wilH A Absolutely. 

Q What, in your experience, is the usual 
average percentage of the profits to the gross 
business for the year for department stores 1 

10 A The average is considered good volume of 
profits on a large business of six per cent. 

Q You say '' A large business.'' What do 
you mean 1 A For a business that goes into 
millions. 

Q Suppose it is a small store doing $300,000 
or $400,000. A It all depends on the operating 
and the management of the place. Some make 
eight per cent. or a little over and a little 
less. 

2 o Q What percentage does the expense bear to 

30 

the gross business for the year1 A It is 
:figured from twenty-six to twenty-nine per cent. 
for department stores. 

Q That range depends on what factors1 A 
The management of the business. 

Q Does it depend at all on the size of the 
business f A Kt o, sir. 

Cross examination by Mr. Lane. 

Q Size is no factor whatever on percentage of 
expense to gross sales 1 A Not in all cases. 

Q I didn't ask you in all cases. A Are you 
ref erring to my own business 1 

Q I thought you were testifying, generally, 
as an expert. 

By Mr. Skinner. 

Q Are you related to Mr. Rothstein 1 A 

40 Yes, he is a brother-in-law of mine. I put him 
in business. 
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By Mr. Lane. 
Q, Has Mr. Rothstein any interest in the 

store that you are the sole owner of1 A He 
did have an interest. 

Q He hasn't now 1 A No, sir. 
·Q When did he have an interest1 A Up 10 

until 1925. 
Q From when 1 A September, 1925, when 

his interest ceased. 
Q When did it begin 1 A In 1919; in Febru-

ary. 
Q Generally, the percentage of expense to 

gross sales is affected by the size of the gross 
sales, isn't it 1 A No, sir. 

Q Do you expect a percentage in a store 
doing $300,000 business instead of a store doing 2 O 
two or three million-you would expect to find 
the percentage of expense to gross would vary 
as the volume of gross sales, wouldn't it 0? A 
Not in all cases. 

Q Generally, you would expect to find that. 
A Not generally. 

Q Then you would expect to find, generally, 
that the percentage of profits to gross sales in a 
business doing $300,000 a year would be precisely 
the same as a store with $5,000,0001 A Not in 3 0 
all cases. 

Q Almost, you might say, in any case, isn't 
that true 1 A No. 

Q There would be circumstances that would 
make them the same 1 A Exactly. 

Q If a man fixes the value upon fixtures and 
merchandise at 100 per cent. of cost upon the 
assumption that that store was making eight 
per cent. profit on the gross amount of sales, you 
would be willing· to pay the same one hundred 4 0 
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per cent. of value of fixtures and merchandise, 
if, upon investigation, you found that the store 
was making 2.75 per cent. A If I wanted the 
business I would pay possibly more. 

Q In a desire to get rid of competition or 
add it to a department store, but simply if you 

10 were going in there with your own little business, 
would you pay the same if it were making 2. 75 
per cent. as if it were making eight per cent 1 
A If, upon investigaton, I found the conditions 
such as would please, I would be guided by 
that. 

Q It would make no difference to you if 
he asked 100 per cent., representing that it was 
making eight per cent. and you found it was 
making only 2. 75 per cent f A I would know 

20 and base the buying on the conditions; on what 
the situation was at the time, if I thought it 
was a growing business. 

30 

40 

Q Do you think three per cent. is a good 
profit 1 A Many merchants when they haven't 
a good year are glad to make three per cent. 

Q I am asking you whether the general 
average of three per cent. is a good profit 1 A 
It is, if you can't get any more. I couldn't an-
swer differently. 

By the Court. 

Q Is it a good profit in the trade 1 A No. 
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MURRAY APFELBAUM, sworn 1n behalf of 
the defendant. 

Direct examination by Mr. Skinner. 

Q You are in the real estate business, are 
you f A Yes, sir. l O 

Q Have you been in that business for a num-
ber of years f A Yes, sir. 

Q I-Iere in Newark f A Yes, sir. 
Q You were the broker in the negotiations 

between Weintraub and Rosenberg and Roth-
stein and the other gentlemen 1 A Yes, sir. 

Q For the Springfield avenue department 
store f A Yes, sir. 

Q When did those negotiations begin and how 
20 did they come about? A About in October, 

1923, l\1:r. Rosenberg and Mr. W oolwick came to 
my office and asked me if I had any department 
stores to sell. At that time I showed them one 
in Paterson; that is, I submitted the one in 
Paterson, and along about December, Mr. Roth-
stein gave me his property to lease and to sell 
out as a department store. At that time I got 
in touch with Mr. Rosenberg. 

Q What was the result of that f Did you 30 
bring them together f A As the result of that 
-at that time I told them what I had and they 
(promised to come over and see us. 

Q Did they come f A I don't believe they 
came until about January. 

Q The latter part, the early part, or the 
middle, or what? A In the beginning of J anu-
ary. 

Q Where was the meeting f A I received a 
phone call from Mr.- 40 
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By the Cou:rt. 

Q Where was the meeting 1 A We didn't 
have any meeting at all. 

By Mr. Skinner. 

1 o Q I am trying to find out about the first 
meeting1 A My first meeting was in December. 

Q The first time that Rosenberg and Wein-
traub and Rothstein were brought together by 
you 1 A Early in January. 

Q Where was that 1 A I believe it was 1n 
my office. 

Q Was there some talk then about buying 
Mr. Rothstein 's business 1 A Yes, sir. 

Q And they talked about prices 1 A At that 
20 time Mr. Rothstein phoned me that Mr. Rosen-

berg and a gentleman by the name of Mr. Wein-
traub were up to see him and made him a propo-
sition and he also informed me that they were 
coming down to the office. 

Q Just get to that place, when they were to-
gether in your presence, I want to cut out any-
thing I can. Was there anything said by Mr. 
Rothstein about the- A Rothstein wasn't 
there. 

3 0 Q Was there anything said by you as to the 
profits of his business or the volume of his bu_si-
ness 1 A He bad a sheet of paper there with 
about the approximate business he did. 

·Q From whom had you got that 1 A From 
Mr. Rothstein. 

Q Did you tell them anything from that 
paper 1 A Yes, sir. 

Q1 What did you tell them 1 A I told them 
that here is a business to be bought that I 

40 thought it was very reasonable; that he was doing 
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quite a business in the neighborhood of $350,000 
to $400,000 and also that I could obtain a lease ' 
of twenty-one years on that property at $12,000 
a year net. At that meeting I was a little bit 
that Mr. Woolwick, whom I had been dealing 
with on another department store and he told 
me W oolwick had changed his mind and negotia- l 0 
tions between myself and Mr. Rothstein went on 
a few days. 

Q Was there any other time when these gen-
tlemen were with you and Mr. Rothstein was 
\present 1 A Yes; at another place I made an 
appointment for thein to meet Mr. Rothstein at 
his store at six o'clock. 

Q You made that arrangement 1 A Yes. 
Q For what purpose 1 A For the purpose 

of showing M.r. Rosenberg and Mr. Weintraub 20 
the business. 

Q Was anything said at that time by Roth-
stein about giving access to his books1 A Yes, 
sir. While up there, Mr. Rothstein went through 
his stock and went, in fact, all over the entire 
building; and Rothstein told them that they 
could see his books. 

Q Told whom 1 A Rosenberg and Weintraub. 
Q Was any arrangement made about seeing 3 0 the books 1 A That was in the course of show-

ing them through the property. 
Q Was a price named by Mr. Rothstein then 1 

A A price was named by Mr. Rothstein, that he 
wanted a hundred cents on the dollar for his 
stock and $30,000 for fixtures. 

Q vVas any figure mentioned as being the 
hundred cents on the dollar 1 A Yes, at that 
time he wanted dollar for dollar for his mer-
chandise. 

40 
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Qi How much did that come to 1 A The 
stock hadn't been taken and he didn't know 
exactly what it was going to amount to. 

Q At that time did Mr. Rothstein accon1pany 
you 1 A I think he did accompany us through 
the basement and the second floor. I just can't 

10 remember. 
Q Was anything said by Mr. Rothstein as to 

his reason for retiring? A Yes. 
Q What did he say? A He was a sickly 

man and he says he was going to have an opera-
tion performed on his foot and that is the reason 
he wanted to dispose of his business. 

Q He was lame at the time, was he not 1 A 
Yes, he was. 

Q Was that the only interview1 A No. I 
20 believe a couple of days later Mr. Rosenberg and 

Mr. Weintraub came to the office and, I think, we 
had Mr. Rothstein to come down to see us. 

·Q Are you able to recall and distinguish one 
call from another so you can tell just what took 
place at each? A No, sir. 

Q Were there more calls than what you have 
named 1 A I don't recollect whether there was 
up to that time. 

Q Finally, was there an agreement? A Yes, 
30 · sir. 

Q At any of these calls did Mr. Rothstein say 
anything at all about the rate of profit he had 
made at any year of the three preceeding years 1 
A I don't remember that at all. I figured about 
eight per cent. on $350,000. 

Q Did you do that figuring, or did he? A 
In fact, I think, we all did that figuring. 

Q Did Mr. Rothstein make any representation 
that the rate of profit he had made for any year 

40 or three years, was eight per cent? A No, he 
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didn't do that. We took it for granted at that 
time that he had made a lot of business. Ite 
told us at that time that the money he had ac-
cumulated was only through his business. 

Q On any of those occasions besides Roth-
stein's telling them that they could see the books, 
did he take them in where the books were? A 1 O 
I saw them go upstairs and I stayed downstairs, 
I think. 

Q Did he say why they went up? A He was 
going to show them his books. 

Q Do you remember the day, or night, when 
the contract was signed? A I think it was on 
the 21st day of January. 

Q You recall the occasion? A Yes. 
Q Did you have a meeting the night bef~ffe f 

A I don't know. 20 
Q Or shortly before? A Probably shortly 

before, we had. 
Q1 Do you remember at any time when the 

figure of $117,500 was mentioned? A The fig-
ure was not $117,500; it was around $125,000 
and $30,000 for the fixtures. 

Q And the agreement finally reached was 
$117,500 for the stock and $30,000 for the fix-
tures. A That came on the last meeting we 
had in Judge Clancy's office. Some figures were 3 O 
tallied up on account of stock taken. 

Q vVithout guessing, tell UF: what took place 
that night? A I don't know exactly. 

Q Did they get together easily? A No, sir, 
they didn't. 

·Q A good deal of bargaining about it? A 
Yes, sir. 

Q In the bargaining, was the figure of $125,-
000 adhered to by Mr. Rothstein or was there 
some change? A There was son1e change. 4 o 
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Q Is that the way you get to the $117,5001 
A Yes, sir. 

Q In that bargaining, did he ask for $30,000 
for the fixtures f A Yes, sir. 

Q Was that adjusted 1 A Yes, sir, they 

10 came to me and wanted me to take $5000 off my 
commission. 

20 

Q Who did 1 A Mr. Rothstein, Mr. Wein-
traub and Mr. Rosenberg. Rosenberg said they 
wouldn't take it unless the fixtures were $25,000. 
So they began to bargain with me to knock 
off $5000. 

Q And you did 1 A I did. 
Q So the figures for the fixtures remained at 

$30,000 but your commission went down $5,000 f 
A Yes. 

Q Following that was there a meeting at 
Judge Clancy' office f A I think a couple of 
days later. 

Q Were you present f A Mr. Weintraub 
and Rosenberg came down together, and another 
serious thing happened. Mr. Rothstein wanted 
$2000 a month paid off on his notes. 

Q That is, the balance of the purchase price 1 
A It would be $75,000 in cash and $2000 notes 
over a period of three years. °"Teintraub and 

30 Rosenberg wanted to give $1500 a month. That 
was when they were there at that meeting. Mr. 
Rosenberg and Mr. Weintraub came and I called 
up Mr. Rothstein and told him the proposition 
we had and I asked him to come down. 

Q I-low did they get together 1 A Oh they 
got together and Weintraub and Rosenberg 
agreed to give the $2000 a month instead of 
$1500. 

Q Did you have anything to do with persuad-
40 ing them to do that 1 A Yes, sir. 
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Q What was the method of persuasion 1 A 
I figured that doing $350,000 business and I 
figured eight per cent. off to be the profit. That 
would take care of the notes of $24,000 a year. 

Q And at the meeting at Judge Clancy's 
office there was some suggestion, was there not, 
that the wives should endorse the notes 1 A 1 O 
Yes, Mr. Rothstein refused to take any notes un-
less their wives signed the notes. 

Qi Do you remember anything Weintraub said 
at that point1 A I don't remember. 

Q Do you remember whether you suggested 
anything at all as to whether they were able to 
equal or exceed the business done by Rothstein 1 
A Yes, sir. 

·Q vVhat did you say about that 1 A At 20 
probably the first or second time, at the meeting, 
I think it was the second time, after we had a 
meeting there that Mr. Rothstein told Rosen-
berg and Weintraub that he thought they could 
do a bigger business than he had been doing 
because they were young fellows and he was 
sickly and he couldn't attend to business. 

Q Did you remind them of that at all while 
you were trying to adjust the differences between 
the notes 1 A Yes, sir. 30 

Q How f A I figured they were very sub-
stantial. Mr. Weintraub was running two stores 
in Brooklyn successfully; Mr. Rosenberg also 
had two stores running successfully and they 
ought to make a go of it. 

Q Didn't that bring about some suggestion 
by you of a reasonable hope that they might 
have and the profits they might get 1 A We 
figured up they ought to do n1ore business than 
Mr. Rothstein. 40 
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Q Was the figure of $400,000 mentioned at 
alU A Not at that time because we had the 
figures from Mr. Rothstein. 

Q Did you get any other later figures 1 A 
No, sir, not as I remember. 

Q Having told us that the talk was that they 
lO might do a larger volume of business than the 

$350,000 that Rothstein had done, approximately, 
didn't you get to figuring the volume of business 
at $400,0001 A I think we did come to that-

Mr. Lane: I object to that as not what 
the witness said. 

Q Assuming now that somebody said that 
they ought to make more money than Rothstein, 

2o was that said with respect to the amount of 
!Profits they would make or with reference to the 
amount of business they would do f A I don't 
remember whether it was profit or business. 

Cross examination by Mr. Lane. 

Q When Mr. Rothstein told them they might 
go up to see the books, what had just preceded 
that 1 A I think Mr. Rothstein was sitting on 
a chair and I think just before that he took 30 
off his shoe. I think that is what happened. 
He couldn't get around very well. 

40 

Q And he took off his shoe, at any rate f A 
Yes, sir. 

Q What led to this going up to see the books 1 
A I think Rosenberg and Weintraub wanted to 
see the amount of business he was doing. 

Q They were also interested in the profits 
he was making 1 A Yes. 

Q And the expense 1 A Yes, sir. 

267 
,._lfit,rra,y ApfelbaumJ cross. 

Q And then there must have been some talk 
at that time as to profits, expenses, and volume 
of business, was there not 1 A Volume of busi-
ness they spoke about; and they spoke about ex-
(I)enses. 

Q The only purpose of talking of volume of 
business and profits is- A That I don't know. 

Q Are you interested in volume of business 
and expenses except to find out what the profit 
is 1 A I don't think it had anything to do with 
it at that time. They wanted to see how much 
business all the departments were doing and the 
matter of expenses, and Mr. Rothstein was going 
to show then1 his books. 

] 0 

Q Then you had been figuring on a profit of 
eight per cent. A Between seven and eight 
per cent. 20 

Q· You had been figuring that all along 1 A 
Yes, sir, all along. 

Q After l\tlr. vVeintraub and Mr. Rosenberg 
left the room and came downstairs, didn't they 
say, "It's all wrong. There isn't any profit like 
that. Expenses are up to $98,000 and it only 
shows a very small profit.'' Do you remember 
their saying that 1 A I don't remember. 

Q Did any such talk take place ; any explo-
sion of that kind take place 1 A No, sir. 3 0 

Q Still, you had been figuring on a profit of 
seven or eight per cent. and they were upstairs 
to see the books and came down a.gain. A They 
were up some time. 

Q And then they can1e down again and never 
said anything like what I have said 1 A No, sir. 

Q And I suppose Rothstein, during the time 
you were sitting there and you were figuring on a 
profit of seven or eight per cent., never inter-
rupted and said he had been mabng two or three 40 
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per cent.~ A I think he said he didn't make 
so much; he didn't make a whole lot of money 
or he wouldn't have sold. 

Q Let me ask you what he said his profit was 
in 19201 A I don't remember. 

10 Mr. Skinner: I object to that question as 
assuming that he said what the profit was. 

Q I am asking what, if anything, he said his 
profit was in 19201 A I don't remember. 

Q1 Did he say anything with respect to 19191 
A I don't remember. 

Q In talking about these expenses, do yon 
remember a talk as to what was included in the 
expenses l A I think he was drawing a salary 

20 out of the business. 
Q Do you remember what figures he said his 

salary was that was included in the expenses 1 A 
No, sir. 

Q. When this discussion came up as to 
whether the amount of the note would be $2,000 
or $1,500 you told me, I think, that you called up 
J\tfr. Rothstein~ A Yes, I did. 

Q1 And then you told me you had called up 
Mr. Weintraub or 1\1:r. Rosenberg and told them 

30 that the profit would be between $28,000 or $30,-
000 a year and that would take care of the $2,000 
a month 1 A Something to that effect. 

Q Did Mr. Rothstein tell you that over the 
telephone l A I don't think he did. 

Q· What reason did he give for insisting upon 
the $2,000 a month 1 A I know the reason. 

Q I think I do, too. I want to know what he 
said. A I don't remember what was said. 

Q You don't remen1ber what he said at this 
40 telephone conversation 1 A No. 
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Q Let me see if I can refresh your recollec-
tion that he said to you what you said to Mr. 
vVeintraub when you got through talking with 
him, that they could make $30,000 a year and 
why should he take less than $2,000. A I don't 
remember whether he said it or whether I said 
it. 10 

Q '11his discussion as to the amount of the in-
ventory, that was not a change in the principle 
upon which the an1ount of money was to be paid 
for the merchandise, was it 1 It was a difference 
in which the way the figures had been taken~ A 
Yes, sir. 

Q And the dispute as to the way the figures 
had been a pp lied 1 A Yes, sir. 

Q And so far as- the $'30,000 for the fixtures 
was concerned, Rothstein got it, didn't he 1 A 20 
He got the $30,000. 

Q You contributed $5,000 to put the deal 
through 1 A Yes, sir. 

Q When you were talking with Mr. W oolwick 
and Mr. Rosenberg, back in October, did you see 
1\1r. Rothstein with Mr. Woolwick and Mr. Rosen-
berg1 A I don't remember. 

Q, You have closed a great many deals be-
tween that time in 1924 and this time, haven't 
you1 A Yes. 

Q: And some of the details you may have for-
gotten 1 A Yes, sir. 

Q Your main interest when you got out of 
this thing with the loss of your $5,000 was to for-
get it, wasn't it 1 A Yes, sir. 

By the Court. 

"O u 

Q You referred to some paper you quoted 
from with regard to the details of this sale to 
Mr. Rosenberg. A Yes, sir. 40 
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Q What figures, did you quote 1 A All the 
figures that each departinent had done-the 
sales. 

Q Didn't it have the terms f A No, sir, it 
didn't have any terms, just approximately $400,-
000 worth of business and had it itemized as to 

10 what each department had done. 

Re-direct examination by Mr. Skinner. 

Q You said in answer to my question, I think 
twice, that at no time during any of these inter-
views did lVIr. Rothstein make any statement as 
to what rate of profit he had made in any year, 
or any three years, and I want to call your atten-
tion to the fact that in answer to Vice-Chancellor 
Lane's question you said, "I don't remember 

20 whether he said it or I said it." Did he say it or 
did you say it 1 

30 

40 

Objected to. 
Objection overruled. 

Q First you told me that Mr. Rothstein did 
not say at any tin1e what percentage he had 
made and in answer to Vice-Chancellor Lane's 
question you said you don't remember as to 
whether you said eight per cent. or he said eight 
per cent. A I think I said that. 

Q You already testified that he was selling 
because he was sick 1 A Yes. 

Re-cross examination by Mr. Lane. 

Q· Was he there at the time you said eight per 
cent.1 Was he present1 A I don't remember. 

Q You don't remember whether he was there 
or not"? A No, sir. 
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Q Although there was a discussion of the 
amount of business done f Discussion of the 
expenses, even of going upstairs to look at the 
books when Mr. Rothstein was present, you can't 
remember whether these men turned to Mr. Roth-
stein or J\fr. Rothstein did not volunteer as to the 
profit he had actually made 1 A I don't remem-
ber. 

Q, r:l1hat was an important element, wasn't it r? 

A No, sir. 
Q It was not i1nportant as to what had been 
d oz A N- . ma e. o, s1r. 

Q It is never important as to the sale of any 
department stores as to what profit had been 
made1 A Not on this business in particular. 

Re-direct examination by Mr. Skinner. 

Q You said tliat at the time the eight per 
cent. was mentioned you were talking about the 
general run of business and then you were 
stopped. Were you talking about what Mr. Roth-
stein had made or Mr. Rothstein figured on what 
they might make1 A ,¥hat the boys might 
make. 

Re-cross exarnination by Mr. Lane. 

Q "\Vhat Mr. Rothstein had made played no 
part in what Mr. vVejntraub and Mr. Rosenberg 
could make. The only purpose was to find out 
what had been madef A No, sir. 

By "JJ,f r. Skinner. 

Q When you say, "No, sir," do you mean 
that isn't right 1 A That isn't right. 

Adjourned until ~--.,riday, November 12. 
1926, at 10 o'clock .A ... M. 

10 
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30 

40 
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:B.,riday, November 12, 1926. 

Continued pursuant to adjournment. 

Present, counsel as before stated. 

LOUIS ROTHSTEIN, sworn in his own behalf. 

D-irect examina.tion by Mr. Skinner. 

Q J\tlr. Rothstein, you are the defendant 1n 
this suit 1 A Yes, sir. 

Q And you were in business at 413 Spring-
field avenue"? A Yes, sir. 

Q That was a department store 1 A Yes, . sir. 
Q How long had you been in the department 

20 store business when you sold out the goods and 
the fixtures to Mr. Weintraub and Mr. Rosen-
berg? A Just about twenty years less one 
month. 

Q You had been jn what city? A In the 
same block. 

Q vVhere did you start the business? A At 
410 Springfield avenue. 

Q It was a large store or a small store? A 
About thirteen foot front and about forty foot 

30 depth. 
Q And what was the volume of business? A 

About $9,000 the first year. 
Q Did you business grow 0? A I was at 410 

Springfield avenue for four years. The fourth 
year I closed up at 410 I done about $28,000. 

Q: Then what did you do 1 A I 1noved to the 
corner of Fairmount avenue and Springfield ave-
nue. That was formerly Simon & Joseph. 

Q About how near was that that you went to 
40 410? A About 200 feet or less. 
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Q I-Iow long were you there? A Six years. 
Q ,¥here did you go frorn there? A To my 

new building; the present building, now. 
Q When you left the Fairmount avenue _cor-

ner to go to 413, what business were you d01ng? 
A About $140,000. 

Q ,¥hen you went into 413, how much did you 
do? A Very close to $160,000. 

Q In 1923, the testimony already in is to the 
effect that you had done business for that year 
amounting to $343,000. A Yes, sir. 

Q Had you done more? A In 1920 I had 
done $407,000. 

Q Do you ren1ember 1921? A Yes, $'393,000. 
Q 1922? A $350,000. 
Q Are you giving exact amounts? A Very 

close• it would be a difference in hundreds of 
dolla;s. We have done $7,000 in the basement in 
the toys and I received $700. Actually I made 
$350,000. . 

Q What were the gross sales downstairs? A 
$7,000. 

Q And ten per cent. of $7,000 is what? A 
$700. 

Q That is what you got? A Yes, sir. 
Q That is to be added to the $343,000? A 

Vvell you don't add $700; you add the $7,000. 
rrhe ~e~1 per cent. gross income of $'7,000 is worth 
more than $7,000 business. 

Q The $7,000 was done by the people you 
· rented out to? .li Yes; that was the first year 
1 done it. 

Q What was your condition of health in 
1923? A It wasn't its best. 

Q Something has been said about your having 
taken off a shoe and shown your foot or toe when 
Mr. Weintraub and J\tlr. Rosenberg were with 
you. Do you reme1nber that? A I do. 

10 
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Q ,vhat was the trouble? A A gangrenous 
ulcer, that's my trouble. 

Q You still have that? A Unfortunately I 
have it at the present time. 

Q How long have you had it1 A My first 

10 trouble up to late 1911. I have been in perfect 
health all my life. 

Q When did you have this trouble? A The 
first starting1 The first trouble with my foot? 

Q Yes. A In 1911. 
Q Tell us how much it affected your health in 

1923. A I couldn't stand on my foot. 
Q1 Was it any worse than it had been or the 

same? A It was getting always worse. 
Q, Had this ailment in any way affected your 

20 ability to take care of your business and handle 
it? A It certainly did. 

Q Was it in any way an inducement or influ-
ence causing you to wish to sell 1 A Absolutely. 

Q Did you have any other reason for selling 
than that1 A None whatsoever. 

Q: Whatever there was of incapacity or lim-
itation of your capacity from that, did it affect 
the profit of your business 1 A It certainly did. 

Q Did this trouble with your foot require you 
3 0 to go away from the business for any length of 

time? A I was con1pelled every year to go to 
the South. At first, two or three weeks, and after 
awhile the duration had to be lengthened, until I 
couldn't stand the winter at all. It is an affec-
tjon of the artery from the ankle. They call it 
in medical thrombolymphangitis. The artery 
doesn't function from the ankle down and there-
fore my foot is always cold. When the weather 
is cold and the circulation doesn't reach there an 

40 ulcer breaks out and it is subject to gangrene. 
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Q Where did you go 1 A To Florida to bake 
it in the sun. There isn't a cure in the world for 
it except sunshine. 

Q How long were you away in 1923? A 
About ten weeks. 

Q So that the longest you had been away up 
to that tirne was ten weeks? A Three months 
was the longest. 

Q Did you put your business in the hands of 
l\1r. Apfelbaum for sale? A Yes, sir. 

Q, Did you have some meetings with Mr. 
Weintraub and l\1r. Rosenberg in late 1923 or 
early 1924? A The first I met was Mr. Rosen -
berg and Mr. vV ool wick ; he wasn't interested. 

Q Passing that by, when did Weintraub and 
Rosenberg- A rrhe early part of January, I 
believe it was the first week in January. 

Q Did you at one time have Mr. Rosenblum 
with you? A Yes, sir. 

Q He had an interest in your business? A 
Yes, sir. 

Q You bought hin1 out°? A Yes, sir. 
Q vVhat was the condition of the business at 

that time as to the profits it was making? · I 
don't n1ean the arnount of it. Were they less or 
greater or what? A My profits-

By the Court. 

Q More or less than 1922. A It wasn't. 

By Mr. Skinner. 

Q It wasn't what1 A The profits were not 
any larger than during the time that Mr. Rosen-• 
blum was connected with me. It is shown on tho 
books. 
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Q Rosenblum testifi.ed that he wanted to ha:e 
a larger control in the business. You and he dif-
fered about management 1 A We did. 

Q "\Vhen you first met Mr. Weintraub and ~1:r. 
Rosenberg where was it? A At my store. 

Q At your store 1 A Yes-, we h_ad a balcony 
1 O in the rear of the store and my office was on the 

balcony. 
Q vVhere was the bookkeeping force with ref-

erence to your office 1 A On the second; exactly 
on the top of my office. 

Q1 This was on which floor? A On the first 
floor, but on a little flight leading to the balcony. 

Q And the bookkeeping force was a floor 
above? A A floor above me. 

Q It was at your store. I am speaking of 
20 Weintraub and Rosenberg \vhen you first met 

them 1 A At my store. 
Q Was there any talk about the volume of 

your business? A There was. 
Q What did you tell them about the volume 

of your business? A That I had done $350,000. 
Q Did you say in what year? A That was 

in 1923, because the figures by the time Mr. 
Weintraub came np with Mr. Rosenberg-the 
figures were already on my desk of 1923 because 

30 $343,000 was store business and $7,000 fro1n the 
basement which made $350,000. 

Q The figures had come to your desk in what 
form? A In the form of a green book; and it 
came in another form of a big yesterday book. 

Q I show you a book marked Ex. P. 1 and ask 
you if that is the book you refer to? A It is. 

Q There are certain pages torn out in that 
book, as was brought out here at an earlier stage 
of the trial. Did you cut those pages out? A 

40 No, sir. 
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Q Did you have them cut out? A No, sir. 
Q Did you know they were cut out until testi-

mny was given here? A No, sir. 
Q, Did you leave that book behind you when 

you sold out to Weintraub and Rosenberg? A 
I did. 

Q: It was produced by them, do you remem-
ber? A Yes. 

Q Had you seen it between the time you left 
there and the time it was produced here in court 1 
A No, sir. 

Q The volume of business you say was shown 
at $350,000? Did you at that time represent, or 
say to Mr. Weintraub or Mr. Rosenberg that the 
expenses of the business for 1923 were $76,0001 
A I did. 

Q Did you say that at any time 1 A I did 
not. 

Q Did you tell them then that your profits 
averaged for three years past had amounted to 
eight per cent. on the gross amount of business 1 
A No, sir. 

Q Did you tell them that at any time 1 A 
No, sir. 

Q At that time did they make any inspection 
of the store? A They did. 

Q What did they do? A At the time of the 
first meeting? No inspection with me. 

Q Did they have any examination or access to 
the books other than what you had there 1 A 
This is the only book; and also a big yesterday 
book. It's here. 

By Mr. Lane. 

Q That is the title of the book? A Yes, 
right there in the newspaper (indicating). I got 
it from Nir. I(lausner. 
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Q When 1 A When was our last meeting 
here 1 On Wednesday. 

By Mr. Skinner. 

Q Is this the book you refer to 1 A Yes, sir. 
Q The title is, "Beat yesterday" 1 A Yes, 

that was instituted by Mr. Rosenblum. 
Q. What is that book1 A It gives you at a 

glance the receipts of every day, every month, 
and every year on one page. 

Q Does it show expenses 1 A This book 1 
Q Yes. A No, sir. 

Mr. Lane: Is- that book offered 1 
Mr. Skinner: I will offer it. 

20 By Mr. Lane. 

Q May I ask whether Mr. Rothstein has any 
more books now1 A If I have any more1 

Q Yes; or under your control. A No, that 
is not in mv control. ., 

By Mr. Skinner. 

Q, Did you produce in court here when called 
for on the first day of the trial some books 1 A 

30 I bebeve I did. 
Q Don't you know 1 A I sent my boy down; 

I didn't go myself. 
Q They were produced for you 1 A Yes. 
Q, Have you, at any time, during this trial 

had in your possession any other books than 
those 1 A No, sir. 

Q You got this book from Mr. I{lausner on 
Wednesday 1 A Yes. 

Q Mr. Klausner was here on subpoena duces 
4 0 t ecu,m to produce all he had 1 A Yes. 
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By the Gou.rt. 
Q You said that at the first meeting you 

had the green book before you, and this black 
book! A Yes, sir. 

Q You had those two books there 1 A Yes, . sir. 
Q 

sir. 
Q1 . sir. 

Did the plaintiffs inspect them1 A Yes, 

I mean, did they look at them1 A Yes, 

Mr. Skinner: I offer in evidence '' Beats 
yesterday'' book. 

(The same is received in evidence and 
marked Exhibit D. 1.) 

By Mr. Skinner. 
Q I suppose there was some talk about what 

you wanted for the business at the first inter-
view. A Yes, sir. 

Qi Did you make any statements about the 
amount of your merchandise 1 A I did. 

Q Did you tell them 1 A I told them that 
the merchandise would be about $120,000 or 
$125,000, as we vFere taking stock and the figures 
were not ready. 

Q What did you say about fixtures 1 A I 
told them I would sell them for $30,000 as that 
was what we carried them on the books. 

Q Was there any objection at that time on 
their part about the figures you named 1 A 
On the fixtures f 

Q Yes. A It was. They asked me if I 
didn't think $30,000 was too much. I told them 
the fixtures was on our books at figures $30,000, 

10 
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and in the previous year or year and a half 4 o 
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we had installed twelve registers for $1140. I 
also told them that I had installed in the office 
a couple of adding machines at a cost of about 
$800. I also told them at the time that since 
we put these fixtures on the books we had an 
addressograph machine which made its own plates 

10 and 20,000 plates. I also told them that about 
six :qionths prior to their visit we installed two 
show cases for over $1000. I told them I con-
sidered the fixtures was a very reasonable price. 

Q When did you next see them? How long, 
roughlyf A A few days later Mr. Apfelbaum 
called me up and told me to meet them at the 
store. 

Q Who came? A Mr. Rosenberg, Mr. Wein-
traub, Mr. Apfelbaum and his son. 

2 o Q At that time was there any inspection of 
the store and merchandise? A As soon as they 
entered the store we started to go through the 
merchandise. 

By the Court. 

Q You said you met at the store? A Yes. 
We went into the store and started to look over 
the merchandise at once and we went through the 
entire first floor and then we proceeded to the 

30 second floor. Then we went down the basement. 
We had stock rooms where we had reserve 
stocks. That procedure took over three hours. 

By Mr. Skinner. 

Q At that time was there anything said about 
the books? A At that visit? 

Q Yes. A It was not. 
Q Was anything more said then about the 

character of the merchandise and the price that 
40 you were asking for it? A They complimented 
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me at that time upon the nature of the goods 
and the appearance of the goods; that they have 
not seen a store that long in existence should 
have such clean stock and such staple stock. 

Q Did they ask any questions as you were 
going through the departments? A Yes. They J 

0 asked me what certain things cost. What I could, 
I answered; where I wasn't the buyer we had a 
code mark and a book with certain numbers 
which showed the cost and the selling price. 

Q Was any use made of the books or o~ the 
code at that time? I want to know what use you 
made of any information, or what information 
you gave them at that tiine. A I simply went 
behind the buyer's counter and showed them 
what it cost. 

b h 20 Q Were there any questions at all a out t e 
salaries you paid? A At the first meeting? 
Yes. Questions was asked about salaries. The 
buyer of the department in particular, he asked 
n1e what he was getting. 

Q Was that about one buyer onlyf A They 
asked for other buyers, too. 

Q Did you understand that they came from 
Brooklyn? A I did. 

Q Did they want to know about the prices 3 o 
you got . in that neighborhood 1 A Yes. 

Q Were your · goods marked? A Every 
price was marked. 

Q Were they marked in code? A The sell-
ing price was in plain figures and the cost was in 
code. 

Q Did they examine the markings of selling 
prices? A They did. · 

Q What was the extent of their examination 1 
Was it large or smalH A Very much. 40 
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Q At that time, or at any other time, that you 
talked with them did you give them any more 
information as to expenses; salaries paid to 
clerks, bookkeepers, and so forth. A At the 
first meeting on the balcony I told them my ex-
penses reached twenty-six or twenty-seven per 

10 cent. 
Q As they inspected the store at this time or 

any other times, if there were any other times, 
did you give them any more information about 
the salaries of buyers 1 A They didn't ask me 
any information about the expense at the time 
they examined the merchandise. 

Q I ask you whether you gave them any 
information at all as to salaries other than the 
buyers 1 A They asked me what sales clerks 

20 were getting. I told them what they were getting 
-what they were charging at. 

·Q Was this green book gotten up for any 
special purpose 1 A It was. 

Q When 1 A I believe a couple of years 
already, about 1920 or 1921. If I looked at the 
book I could tell you-1921. 

Q What was the special purpose1 A It was 
the purpose that it should give me-this book 
was laying at one desk in my office and it was 

3 
O to give me a summarizing of the entire business 

of bought, sold and expenses. The purpose of it 
was that my feet wasn't strong enough to run 
upstairs to look at the figures. The second 
purpose was-that was my main doing in the 
store-watching the selling and buying and ex-
penses. If a buyer would buy any equivalent 
the same amount as he has sold, I immediately 
.called him up and took the pages and compared 
the same months of buying and selling and that 

4 0 he was overbought. If he bought the equivalent 
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he overbought 33 1-3 per cent. and he must 
reduce the next month. 

Q1 That gave you a bird's-eye view of the 
business. A Yes. 

Q Did you say anything to Weintraub or 
Rosenberg as to what this book was made up 
from 1 A Yes, I told him that these figures was 1 O 
taken from-well, the head bookkeeper enters 
in this book from the bookkeeping department 
upstairs and they are at liberty to check up, 
,every figure. They should only ask me to give 
them the opportunity and I would give them the 
opportunity. 

Q Was there any other exa1nination by them 
of the stock than this one that you have , 
described 1 A It was. 

Q When 1 A That was, I believe the 18th or 20 
19th of January. 

Q Did they say anything at all; express any 
opinion about it. A That was actually the last 
time when they were at the store at night to 
examine the goods. At that time I had had al-
ready the figures of my inventory and I told 
them the stock was a little over $120,000. 

Q I asked you whether they expressed them-
selves at all about the stock or the price t A 
They were satisfied with the stock. 3 o 

Q Were they satisfied with the price 1 A 
Yes. 

Q Both as to stock and fixtures 1 A The first 
argument we had was about the fixtures. They 
offered me $25,000 and I told them, '' Please 
don't try to bicker with me. It will not do any 
good. I have set the price as low as possible.'' 
That is the time I got up in the air and pulled 
my shoe off and pulled my stocking off and I 
said, '' If this condition would not be in my foot 
I would not sell the store.'' 4o 
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Q How much time did they spend in examina-
tion of the stock in that case 0! A A couple of 
hours. 

Q! At any time did they go to the books or 
the bookkeeper's office? A On two occasions. 

Q Which was the first? A The first one Mr. 
Weintraub came up himself prior to this meet-
ing at the store. 

Q1 Prior to the last meeting? A Prior to 
the second meeting at the store. He came up 
noon time and sat down and started to ask more 
questions and started to bicker into the books 
some more. I went upstairs, and the girls was 
out for lunch. I took down three books, the 
ledger, the journal and another book, and I 
showed him he can look at the figures and I 
told him if he wants more he can look downstairs. 

Q Another book was introduced by Mr. Klaus-
ner, called the "black book" containing the sales 
and expenses, and I forget what else. Was that 
shown to them? A That I don't remember. 
That was in the possession upstairs. I had no 
possession of that book. 

Q I know. But at this time you went up there 
you can't say that that book was shown? A I 
cannot recollect. 

Q Was there any time when they went up-
stairs to look at the books when you were not 
there with them 1 A Before possession of the 
store1 

Q Yes. A No. 
Q When you told them they could check up 

with the figures you had given them, did you 
see any attempt to check up? A At that time, 
no. 

Q At any time 1 A The second meeting, 
when he was alone in the office, we looked 1n 

4 O the books and I presume, he was checking. 
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Q What was the third book? A I don't 
recollect the third book. I just took them right 
from the girl's desk. 

Q You can't say, then, whether the third book 
was the black book that was produced here, or 
not 1 A I cannot say for sure. 

Q Then the agreement was signed in Judge l 0 
Clancy's office, wasn't it? A In Judge Clancy's 
office. 

Q That provided for turning over the busi-
ness to, them as of January 1st 1 A Yes, sir. 

Q That was executed on January 211 A 
Yes, sir. 

Q And the money was actually paid on J anu-
ary 25? A Yes, sir. 

Q And during the time between January 1st 
and January 25th, who ran the business? A I 2 o 
did. 

Q And you accounted to them for the receipts 
and the expenses? A I did. 

Q In what manner1 A The same manner as 
we have been running the store before. 

Q How did you account to them? Did you 
make any statements to them 1 A Puder & 
Puder made the statement out. 

Q When was that given to them~ A After 
they took possession of the store. o 

Q How long after 1 A I don't recollect ex-
actly the date; I believe it was around the 1st of 
February. 

Q Did that contain a statement of expenses~ 
A Of course. 

Q How did the expenses of the store for that 
month, January, 1924, compare with the ex-
penses of December, 19231 

Mr. Lane: I object unless the statement 
is produced. He had testified about a written 40 
document shown not to be in existence. 
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Q What became of that statement 1 A I 
left it in the office on my desk. 

Q When 1 A At the time it was presented 
to me. 

Q When you came away, where was it 1 A 
When I left the store I left it there. 

Mr. Skinner: Having accounted for its 
not being in our possession, I call for it. 

The Court: Have you given notice 1 
Mr. Skinner: Yes. 
Mr. Lane: We never had it. 
Witness: You have a duplicate~ 
Mr. Lane : I am talking about the 

original, now. 
20 Mr. Skinner: The statement made by 

Puder & Puder. 
The Court: The plaintiff does not pro-

duce and says they never had it, so you 
may examine him as to the contents of the 
original. 

By Mr. Skinner. 

Q How did the expenses for the month of 
January, 1924, as shown by that statement, com-

3 O pare with the previous months 1 A The same. 
Q Did you make any changes in the number 

of people employed 1 A I did. 
Q Did you make any changes in the salaries 

you paid any of them 1 A I did not. 
Q Did this statement show the salaries and 

all the expenses 1 A Yes, sir. 
Q, There was a meeting that Mr. Apfelbaum 

told about. I think he said it was in the office 
where the terms were discussed of the payment 

4 O other than cash. Were fixtures discussed at that 
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time, and do you recall that meeting 1 A Yes, . sir. 
Q "\Vhere was it 1 A At J\1r. Apfelbaum 's 

office. 
Q They wanted to give $1500 a month and 

you wanted $2000. A Correct. 
Q At that meeting was any statement made 

by Mr. Apfelbaun1 or you as to the amount of 
profits you had made in previous year~ 1 A 
The statement was made by Mr. Apfelbaum, but 
not about the profit of that year. 

10 

Q What was the statement 1 A Mr. Apfel-
baum made a statement that the general depart-
ment store profits are between six, seven and 
eight per cent. He said at the present year I 
have done $350,000 business. I-Ie said, ''You 
have stated that you are going to put on some 20 
new departments and the profits will increase.'' 
And he figured they would make six or seven or 
eight per cent. 

Q Was anything said at that time about your 
health~ A It was. 

Q What was it 1 A :Mr. Apfelbaum also 
pointed out that this business was run down for 
the past few years, just because Mr. Rothstein is 
run down. He said, '' But you gentlemen are 
young and in good health.'' I-Ie thought they 3 O 
would do better than I did. 

Q Was anything said about the amount of 
profits 1 I don't mean the rate of profits but the 
amount of profits in thousands of dollars, that 
you had made before that in any year 1 A No, 
SU. 

Q vVas anything said about the amount of 
profits that they n1ight n1ake 1 A 1\1:r. Apfel-
baum made that statement and after discussion 
he said that would leave at least $24,000 or 40 
$28,000 a year and they ought to be able to pay 
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those notes. I pointed out to them not to depend 
on the first year, to pay those notes the first. 

Q Tell us exactly what was said~ A The 
first year they would take over the store ~hey 
might be disappointed in their expectations of 
doing the same amount of business they were an-

10 ticipating and I told them they would have to 
go to the bank and borrow $10,000 or $15,000 or 
$25,000 and I told them the account of Roth-
stein's was very valuable to the Springfield 
A venue Trust Company and I told them they 
would surely accommodate them. 

Q The matter closed on the 25th of Januaryf 
A Yes, sir. 

Q And you made your settlement with thern 
on February 1st that is, your accounting to them 

20 for the business for the month of January1 A 
~T • 
i es, sir. 

Q And after the deal closed in January, 1925, 
were they in the store 1 A Yes, sir. 

Q Much of the time or only a little1 A All 
the time. 

Q "\Vhat did they do 1 What did W eintrauh do 
and what did Rosenberg do~ A In the 26th of 
January, that was the day after they took over 
the store, the time they took over the store was 

30 four or five o'clock in the afternoon. 
Q That was the 26th? A The 25th. I gave 

them the keys the next morning, when I was in 
my office about five minutes, I called up Mr. Wein-
traub and Mr. Rosenberg. Not to have to jump 
down all the time, I had a window _ on the bal-
cony and I called to Mr. Rosenberg and Mr. 
Weintraub and I told them, '' I am going to give 
you a little advice. You can accept or reject.'' 
I told them, '' I think Mr. Weintraub would be a 

40 man for the office work and general manager. 
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He could hire and fire the help and Rosenberg 
would be a very good man on the floor watching 
the trade is properly served.'' When I told them 
that they seemed to accept my advice and Mr. 
Weintraub went immediately upstairs and he was 
there as long as I was in the store for three 
~eeks after. He paid more attention to the 1 O 
office and the bookkeeping department than I 
ever did in the whole term of my business. 

Q And during that time, January 25th to 
February 1st, with Rosenberg on the floor and 
Weintraub in the office and on the books, was a~y 
complaint made to you? A Until when 1 

Q Behveen January 25th and February 1st~ 
A Not until the 31st of January. 

Q What was it then 1 A On the 31st of 
January, about five o'clock in the afternoon, Mr. 20 
Weintraub or Mr. Rosenberg came up to the 
office and lYir. Weintraub sat down and said, ''We 
are satisfied to take stock at the price we have 
set in our agreement, provided you will give us 
a discount.'' 

Q Without any details, did you give it to 
them~ A I didn't at first refuse them. 

Q Did you agree to allow them any discount? 
A I did at one time. They told me about the 
discounts I was puzzled. It was the first men- 30 
tion about discount so, I said, '' I don't know if 
you are entitled to it. r:I'hey said, ''Didn't you 
get discounts when you paid?'' I said, '' I did.'' 
They said, "Didn't you get three per cent. when 
you paid cash?'' I said, ''Yes.'' They said, 
"These notes carry interest. Aren't we entitled 
to discount?" I said, "I will call up my brother-
in-law in Paterson.'' I asked hi1n what hap-
pened when he bought the Quackenbush Com-
pany. He said he bought the stock dollar for 

40 dollar and he didn't receive any discount. 
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By the Court. 

Q What did you tell them then 1 A That I 
would allow them $1500. The last note which is 
due $1500 to tear it up and compromise about it. 

By Mr. Lane. 

Q We have had some discussion about your 
statement that statement is contained in a book 
that was produced by Judge Skinner, a book of 
ours, commencing January 21, 1924, which was 
not marked in evidence and there is the state-
ment right here. 

Mr. Skinner: Probably that is so. Prob-
ably Vice-Chancellor Lane has satisfied him-
self that it is-

The Court: What statement t 
Mr. Lane: The statement Mr. Rothstein 

refers to as having been from January 1 
to January 25th. 

By the Court. 

Q In what book is that 1 

Mr. Lane : A book of ours which has been 
3 o produced. 

( The same is received in evidence and 
marked Exhibit P. 14.) 

By Mr. Skinner. 

Q Where did you get that book from 1 A 
Judge Clancy's office. 

Q That is where you got them from last. 
Where have they been before they were in Judge 
Clancy's office 1 A vVhen I left the store I didn't 

40 take a single book or statement or paper of any 
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kind with me. When I was in the South I wrote 
to Puder & Puder that after the books had served 
the new company their purpose he should take 
them to his office as I would be called upon by 
the Revenue Department; I would have to pro-
duce them; I called up Puder & Puder on the 
2nd of April and they didn't have the books yet. 1 0 

Q Did you get them 1 A On the 1st of June. 
Q From whom 1 A Mr. Mortenson brought 

them down to the car. 
Q vVhere did you have them at that timef A 

I hired an office in Clancy's office apartment and 
I bought some fixtures there and I had a safe 
cabinet and I put them in the safe cabinet and 
I was there about six months, and I got sick and 
had to give up the office and I went South. 

Q ,Vhat becan1e of the books 1 A They re- 20 

mained in the safe cabinet, but I sold all the fi.,x-
tures a year before to Judge Clancy. 

Q They stayed there 1 A Yes, sir. 

1\1r. Lane: May I have identified the books 
ref erred to 1 

Mr. Skinner: I haven't referred to them. 
1\1r. Skinner: 1\1ay we just return to this 1 

There may be a confusion. We might find 3o 
out a little more definitely whether this was 
a book produced among those as having been 
produced from his possession or produced 
by us in answer to their call, or obtained by 
us. 

The Court: I don't know whether the 
record will show. 

Mr. Skinner: I doubt very much whether 
the record justifies the statement that this 
book was produced. 40 
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The Court: That books runs to 1926 and I 
imagine it was produced by Mr. Klausner. 

~1:r. Lane: I want to know what the books 
are that he now says he had control of. 

By the Court. 
Q What we want to know is whether you 

know what the books were that you let remain 
1n Mr. Clancy's office. Could you name them? 
A No, sir. 

Mr. Lane: At least, there were some. 
Mr. Skinner: Yes; and at least this book 

kept down to 1926 was not in Mr. Rothstein's 
possession. 

Mr. Lane: That particular book must 
have come from Mr. Klausner. 

By Mr. Skinner. 

Q You were telling about the discount-the 
word you got from your brother-in-law, and you 
told them you would throw off the last note of 
$1,500, is that right? A Yes, sir. 

Q And then after that? A Mr. Weintraub 
said, '' Oh, no. I want $3,500, no less.'' And he 
entered into an argument with me that he was 
entitled to it and was going to get it. 

Q This was after the deal had closed f A 
Yes, sir. 

Q They were in possession? A Yes, sir. 
Q What next happened? A Just at that ar-

gument the bell rang at the closing of the store-
I said, "Mr. Weintraub-

Q1 What did you do next? Did you consult 
counsel? A I happened to meet counsel the 
same evening. 
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Q Did you meet Weintraub and Rosenberg 
the next dayf A Yes sir; I told them it is all 
off, and I said, "My counsel said you are not 
entitled to it,'' and I said I was going to take 
stock. 

Q What did they say as to the taking of the 
stock? A They left me there when I told them 
and I waited two or three hours and I went 
downstairs and found them on the floor. I said 
to vVeintraub if he is ready to take stock. He 
said, "We have got time." Mr. Rosenberg re-
mained. Mr. W eintr.aub walked off. I said to 
Mr. Rosenberg, "Isn't Mr. Weintraub satisfied f 
Aren't you satisfied?'' Mr. Rosenberg said, '' I 
am satisfied, but Mr. Weintraub is not.'' I said, 
'' You looked good enough to me, so I will pay 
out Mr. Weintraub if you want me to.'' I saw 
Mr. Rosenberg taking care of the floor and I felt 
it was the future 1nan to take care of the store, 
and I waived it. About five o'clock they came up 
to the office and patted me on the back and said, 
''Let's shake hands. We are perfectly satisfied. 
Let's be friends. You are at liberty to leave now 
and go home. '' I said, '' I didn't make 
sailing reservations. I will wait two or three 
weeks until I break you in.'' I came in every 
day. We had open Wednesday and Saturday 
evenings, so I took those nights off. 

Q Until when? A The Saturday before the 
22nd of February. 

Q During that time who ran the business? A 
They ran the business. 

Q And during that time did you hear any com-
plaint fron1 Weintraub that he had been cheated? 
A No, sir. 

Q Did you hear any complaint from him that 
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the volume of business or the amount of profit 
or the percentage of profit? A No, sir. 

Q1 What was the first you heard any com-
plaint at all that you had deceived them? A 
When I was presented with the complaint. 

Q With the complaint in this suit? A In 
this suit. 

Q And was there, before you left, a dinner 
tendered you 1 A It was. 

Q By whom? A By the employees. 
Q How did it come to you? Who made the 

tender 1 A Mr. I{a pner told me if I shall take 
my wife and come down to dinner. The employees 
wants to give me a sendoff. 

Q Did you go? A I did. 
Q Was your wife with youf A Yes, sir. 
Q Was a nice time had by all? A I think we 

had a pleasant time. 
Q Were Weintraub and Rosenberg there? A 

Mr. Weintraub and his wife and Mr. Rosenberg 
and his wife. 

Q Were there any toasts drunk to your 
health 1 A Mr. I(apner was toastmaster and he 
called on Mr. Rosenberg and he talked pretty 
nicely of me about my future and health. 

Q Did he talk pretty well? A I don't know 
whether he talked pretty well. Mr. Weintraub 
was called, too, and he talked very congenial re-
marks. And Mr. Kapner presented me with a 
silk robe and in return I thanked them all and I 
also asked the employees-

Q Did Rosenberg or Weintraub, in the course 
of their remarks, express any satisfaction or dis-
satisfaction with the business they had taken 
over 1 A Fullest satisfaction; they expressed 
satisfaction only. 
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Q After that did you give a check of any 
kind, or on any funds for the payment of the ex-
penses of the dinner 1 A I did. 

Q Why was that 1 Were the funds in your 
possession 1 A The funds were in my posses-. 
SlOn. 

Q This employees' aid association had dues, 
didn't it 1 A They had small dues. The funds 
did not come ten per cent. from the dues. 

Q Where did they come from? A I started 
them with a couple of hundred dollars myself 
and every year we made a ball at Krueger's Audi-
torium and we sold a lot of tickets to whole-
salers. Part was used and part was sick benefit. 

10 

The amount was so small that when an em-
ployee got sick I paid it out of the regular pay- 20 
roll and that is why the funds of the Mutual 
were prosperous and every year the directors 
of the Mutual Aid went out to dinner. Of course, 
I and my wife was included. We were honorary 
members. Every May 1st we had a picnic. 

Q Where did the picnic come from? A Also 
from the Mutual Aid. 

Q The Mutual Aid funds were kept in your 
bank or bank account 1 A In my personal bank 
account; but an account was held by the head 30 
bookkeeper. 1\/[iss Feldman was the last, and 
prior to her the last bookkeeper was always the 
secretary. 

Q Did you know anything about this pa.rty 
or dinner? A I didn't know until an invitation 
was presented to me to come. 

Q When you paid for the expenses did you do 
it by check or how? A By check. 

Q vVas that on anybody's call 1 A On Mr. 
Gilson 's call. 40 
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Q What did he do 1 A He signed a voucher 
and presented me a voucher I should pay him 
money. That was the regulation. 

Q And that was the way you had done be-
fore 1 A Yes, sir. 

Q When Mr. Rosenblum had an interest 
lO in this business at one time-when he came into 

it-how much was the business valued at f The 
stock and the fixtures f A $120,000 for the 
stock and I figure $20,000 for the fixtures. 

Q· I call your attention to one or two things 
that were testified to by Mr. Weintraub here. 
What have you to say when it is specifically 
called to your attention 1 Weintraub says, '' I 
said to Mr. Rothstein, 'Mr. Rothstein, when you 
sold us this proposition you told me and showed 

20 me a book of expenses for the year 1923 ($76,-
000 for the ye.ar 1923). I went up to the office 
and asked Miss Feldman for a book and she 
showed me a book showing $98,000'." Did you 
at any time say to Mr. Weintraub or Mr. Rosen-
berg that your expenses for the year 1923 were 
$76,0001 A No, sir. 

Q, Did you at any time show them a book in 
which there were expenses of $76,000 shown 1 
A No, sir. 

30 Q Weintraub says that when he told you that 
he had been up at the office and that Feldman 
showed him books showing $98,000 expenses, you 
said, "Where did you see that book 1" Did you 
say anything like thatf A No, sir. 

Q He says that he replied, '' Miss Feldman 
showed it to me'' and then you said, '' I thought 
all the books were removed by Puder & Puder f '' 
Did you say that 1 A No, sir. 

Q Then he says that he s.aid to you, '' She 
~O said (meaning Miss Feldman) this book was 
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kept for her personal use and she kept that 
book." Did Weintraub tell you that1 A No, . 
sir. . 

Q And then he added, '' There is somethi:1g 
wrong here'' and you replied, '' Listen, vVein-
traub; don't mind anything about the books. 
That is for o-overnment purposes. You are too 1 O 
younO' to understand these things. Never mind 
wha/' you saw." And you added, "Get down to 
business and you will see you can make m?re 
money than I could.'' Did you say anythi~g 
like that 1 A That discussion never came 1n. 

Q Then he says you wrote $350,000 on a piece 
of paper and $28,000 profits and you said, "Get 
down to business· forget about the books and ' . get do-wn to business." Did that conversation 
take place 0? A No, sir. 2 0 

Q Then he said that he said, "It doesn't 
sound any too good for me. I don't know wheth:er 
it is so or not." And he added, "Mr. Rothstein, 
I really believe you cheated Mr. Rosenberg and 
myself." Did he say that to you then 1 A No, 
sir. 

Q Or at any other time 1 A No, sir. 
Q And he says that he then said to you, "~ e 

will run this business practically on the same hne 
and then after a period of five months with the 3 o 
comparison of your expenses and ours we will be 
in a pretty good position to see whether your 
expenses were $76,000 as you represented to me 
or $98,000 as they actually were.'' Did you say 
that or did he say anything like that f A No, 
Slf. 

Q And that you didn't say anything except 
"all right" and went away. Did that take 
place1 A No, sir. 

Q Then he said that some ti~e in ~ay, ,~92~, 40 you can1e into the store and said to him, Did 
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you receive any accounts here from my account-
ants, Puder & Puder," and he replied that he 
didn't. Did you go there and make that in-
quiry 1 A In April, right after I got from the 
South. 

Q You did 1 A Yes. 
Q And then he says that you replied, ''Well, 

you know very well you did, because they were 
mailed here by Puder & Puder.'' And he re-
plied that he did not receive them. Did that 
take place 1 A Yes. 

Q And then he says, '' By this time I know 
that you have cheated us." Did he say that 1 
A No, sir. 

Q Then he says, that a few days afterwards 
you came in, after that inquiry on your part, and 

20 asked if he had found the report and he said 
he didn't know anything about it. Did you make 
a further inquiry 1 A I only made one inquiry. 

Q You said on that second occasion, "I know 
you have it here and you don't want to give it 
up." Did you say thatf A No, sir. 

Q Then he says that in June, 1924, that you 
brought in a check made out to yourself for the 
rent-that Miss Feldman had made out for you 
-and that he said he would give you the rent 

30 in a few days. Then, that he came up to your 
house and had the rent in his pocket in cash 
a short time after that Friday and he said to 
you, '' I suppose you know why I am here.'' 
And you replied, "I won't take it from you." 
Then you said, '' Come in. I want to talk to 
you. I have just about got you where I want 
you. Unless you come to my attorney's office 
and sign that you have nothing against me, I 
won't accept the rent from you.'' And you said: 

40 "I am Mr. Rothstein from Newark and you 
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come from Brooklyn and I will positively break 
you.'' Then he said, '' Will you really have the 
heart to put us out after we gave you $75,000, 
would you have the heart to do that 1" Did that 
conversation take place f A The conversation 
took place but you don't want me to say yes on 
all the questions you have placed. 

Q There was a conversation 1 A Yes. 
Q Tell us the conversation. A It was on the 

1st of June-
Q All I am concerned with in this conversa-

tion is whether you told him all the things I 
asked you about. Did you say to him that you 
wouldn't take the rent from him f A I did. 

Q What did you mean f A Because it was 
in Clancy's hands already. 

10 

Q ,Vhat do you mean, "It was in Clancy's 20 
.hands 1" A Clancy had n1ade a de1nand for the 
rent. They refused to pay rrie the rent. And I 
went and told it to Mr. Clancy. 

Q You put it in your attorney's hands 1 A 
Yes, sir. 

By the Court. 

Q You referred the payment of rent to your 
attorney1 A Yes, sir. 

By Mr. Skinner. 

Q Did you say, '' l have just about got you 
where I want you 1" A No, sir. 

Q Did you say, "Unless you come to my at-
torney's office and sign that you have nothing 
against me I won't accept the rent from you.'' 
A I didn't say that in that terrn. I said, unless 
he apologized for the insult that he gave me-

Q Apologized for what 1 A When I went 
there for my rent and he refused to give 1ne my 40 
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rent and when I made another demand he simply 
walked away from me and wouldn't talk to me 
and I thought it was an insult.'' 

Q Did you say, '' You are Mr. "\Veintraub 
from Brooklyn and I am Mr. Rothstein from 
Newark and I will positively break you f'' A 
No. 

Q Did he say '' Will you have the heart to do 
that" and you said, "I would have the heart to 
do anything." Did you say that? A I don't 
think-I didn't. 

Q Suppose you tell us just what did take 
place? A On the 3rd of June I went upstairs 
and asked Miss Feldman-

Q, Just tell us what took place between you 
and Weintraub. A At the house f 

Q Yes, sir. A He came up to my house and 
he came in and he said, '' I suppose you know 
what I am here for." I said, "Maybe I do and 
maybe I don't." He said, "If you don't want a 
check I will give you cash.'' I said, ''You better 
go and pay it to Clancy." And I wouldn't ac- · 
cept the rent because it was in my lawyer's 
hands. 

Q Anything else f A That's all. 
Q Then he said he suggested leaving it to ar-

30 bitration and he said, "You select any business 
house you have been doing business with and I 
will select the house I have been doing business 
with and they to select a third business house" 
and you replied- A No, sir. 

40 

Q Did you say that f A No, sir. 
Q Then he said, "You have cheated rne and 

you want to take the heart out of me.'' Did you 
say that f A No, sir. 

Q You said, "Weintraub, go and think it 
over; otherwise I will surely break you.'' Did 
you say that f A No, sir. 
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Cross examination by Mr. Lane. 

Q, At the time of this last conversation you 
knew that if you did dispossess them you would 
break them, didn't you f Yes or no. A I had no 
intention to break them or dispossess them. 

Q I asked you whether you didn't know as a 10 
business man that if you put them out of that 
store when they had a twenty year lease on it 
which they obtained at the same time they bought 
the business it would break them. Answer yes 
or no. A No. 

Q You didn't know it as a business man f A 
I didn't think at the time. 

Q That rent was due on the 2nd of June, was 
it1 A Yes 

Q And on the 4th of June you received a 20 check for $1000, the rent, didn't you 1 A No, 
Slr. 

Q I show you this check and I show you the 
letter of your counsel dated June 5, returning 
the check to Rothstein 's and ask you to read the 
letter and ask you if you did not turn it over 
to your counsel to return 1 A On the 5th-
on the same day, he answered. 

Q We will say the 5th. And you directed 
your counsel to return it and continue the dis- 30 possess proceedings, isn't that right f 

Objected to as irrelvant. 
Objection overruled. 

Q Isn't that right f A I don't remember 
if I instructed him to proceed. 

Q: Read the letter. A Yes, sir. 
Q And it took an injunction from the Court 

of Chancery to stop you, didn't itf Isn't that 
right1 A Yes, sir. 40 
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Q But you didn't think it would break them 
because they were five days late in their rent of 
$10001 A My intent was not to break them. 

Q Your intent was not to break them 1 A 
Yes, sir. 

Q When you first went on the 2nd of June to 
lO get your rent you saw Miss Feldman first, didn't 

you 1 A Yes. 
-Q Miss Feldman drew the check, didn't she t 

A Yes, sir. 
Q And then didn't you take that check and go 

to find Mr. Weintraub or Mr. Rosenberg 1 A 
No, sir. 

Q Who did 1 A Miss Feldman. 
Q She ·came back then and saw you 1 A Yes, 

s1r. 
20 Q And she told you what 0? A That Mr. 

vVeintraub refused to sign the check. 
Q A.nd then you went looking for him 1 A 

Not right away. 
Q But you did eventually1 A Yes, sir, a 

couple of hours I waited. 
Q Did you say that when you did find him he 

would not talk to you at all 1 A I took him by 
the hand and called him to the office and I asked, 
"What does that meant" He said, "Can't you 

30 wait ten days1" I said, "I will wait any amount 
of time you want.'' I said, '' Between the 1st 
and the 10th Rothstein's had plenty of money to 
pay rent because when you pay the bank on the 
10th of the month has it." I said, "I am sure 
you can pay it or something else is behind it." 

Q What did you think was behind it1 A 
The stamps. I received a letter with the state-
ment. Before that Rosenberg and I were on the 
best of terms. I didn't refer the letter to Wein-

40 traub. I said, '' Rosenberg, what does that 
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mean 1" Ile said, "Exactly what it means." I 
said, ""\Vhat is it1" He says, "What it says." 
I was a little sore already and I walked out. 

Q· This took place on the 2nd of June 1 A 
At the end of A.pril. 

Q I want to know what took place the 2nd 10 of June f A I-Ie said, "I will give you the 
check." 

Q You said, "All right" you would wait ten 
days1 A. I said, "I would have waited if I 
thought that was his intention that he didn't 
really have the money." 

Q You knew it was his , intention, when on the 
5th yon got a check for $1,000 t A That, I sup-
pose, was after Mr. Clancy wrote him a letter. 

Q ':l1l1c11 there was considerable more conver-
sation on the 2nd of June than you told us on 20 
your din!ct examination. You told us on your 
direct exan1ination that you asked them to sign 
,1 <~lie<~k and that Weintraub walked away and 
that was an insult. A If you read the testimony, 
I haven't testified that way. 

Q vVhat was it you consjdered the insult 1 A 
That I had to wait two hours in the store and 
asked the girls in the aisle to watch for him that 
I would get him before he went to lunch and a 
girl said, "IIere is Mr. Weintraub," and I saw 30 
him and I called him up into the office. I asked, 
"vVhy didn't you sign the check 1" I said, "If 
you haven't the money I am willing to wait, but 
I know this store pays all the bills, up to the 
cents.'' I went out to Clancy's office, being my 
office was there, and I told him what happened. 
He said, '' If they don't pay the rent they are 
breaking the lease." I said, "I don't want to 
break the lease,'' and I didn't tell the judge at 
that time to do anything until I went to the 40 
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Springfield Avenue Trust Company. There I met 
Mr. Gnichtel, who is a friend of mine, and I told 
him the entire story how they started to bicker 
with the checks. He says, '' Rothstein, I know 
you are right in your heart to those inen and if 
they don't understand the business I would give 

10 them a little lesson." I called Judge Clancy im-
mediately on the phone. I said, '' I am coming 
down to sign the affidavit for a dispossess.'' But 
no intention was, to dispossess in my heart. 

20 

Qi And you kept on until the Court of Chan-
cery stopped you 1 A I didn't. 

Q Somebody did? A Yes. 
Q When were you going to make your intent 

conform with your acts? A (No answer.) 

( Question withdrawn.) 

Q In this conversation you had with Mr. 
Weintraub or Mr. R.osenherg, I have forgotten 
which, in which you discussed this rent, don't you 
remember you asked them to sign a release? A 
I asked them only for an apology. 

Q When you asked them for an apology? A 
Yes, I asked them to sign a release on the 
stamps. I recollect now. 

Q You asked therr1 to sign a release? A On 
30 that $469. They sent me a bill for stamps. 

Q The word ''release'' was used, wasn't it? 
A No, to destroy the stamps. 

Q And you refused to deal with the rent at 
all unless they agreed to sign a release on some-
thing entirely different. A vVith the rent I told 
them it is up to Clancy. 

Q And they wouldn't sign a release, would 
they? A At that time, no. 

Q I understand that during the course of 
these negotiations, preceding this contract, noth-

4o ing was said as to your profits. A No, sir. 
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Q Not a thing? A No, sir. 
Q Sure of that? A Positively. 
Q No representation of any kind, or descrip-

tion, at any tiine preceding the making of the 
contract 0? A. ~f1o what effect? 

Q As to what you had made in that store? A 10 
In my term of business? 

Q Yes. A Yes, sir. 
Q During the year 1923? A The year 1923, 

I told Mr. Weintraub that I didn't make much 
money. 

Q Then something was said? A Yes. 
Q: Which is it? Was something said or wasn't 

there? A vVas it for the twenty years or for 
1921 or for 1922 or what it is? 

Q I am confining it to the year 1923. A I 
told them I didn't make much money. 

Q You knew exactly how much you had made 1 
A At the time? When 1 

Q Before this contract was actually signed, 
on the 21st of January. A I didn't have the 
figures. 

Q, You had the books which would show? A 
Not the profits. 

20 

Q By figuring your disbursements and the 
receipts. A Will this book be able to tell me 

3 0 if goods had been reduced or goods stolen in the 
store by shoplifters 1 What profit is derived? 

Q, I am talking not about unfortuitous cir-
cumstances •. What I want to know is, the profit 
would be told by your book, wouldn't it? A 
Yes. 

Q And nothing was said as to the percentage 
of profit 0? A No, sir. 

Q Although they were figuring on an eight 
per cent. profit themselves, weren't they? A I 
don't know what they were figuring on. 40 
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Q Seven or eight, at any rate. You said they 
were present when you were figuring with Mr. 
Apfelbaum, and seven or eight per cent. was 
mentioned. You sat there when that figure was 
being given t A I sat there. 

Q And you heard it 1 A Yes. 
10 Q And during all that figuring not one word 

was said as to the percentage of profits that had 
been actually made in that store during 19123, is 
that right 1 A Yes, sir. 

Q Do you think that it was reasonable that 
you and all these people should be figuring on a 
prospective profit without any inquiry as to the 
actual profits 1 A I thought it was reasonable. 

Q Although the books were right before you 
which would have given you the exact profit you 

2 0 had made during 19231 A Not the exact profits. 
Q The approximate profits 1 A When it 

comes to the end of the year, no merchant knows 
until he takes stock. 

Q During the course of that talk, and when 
Mr. Weintraub and Mr. Rosenberg went out and 
saw these books-saw the green book and saw all 
of the bookkeeping system-did Rosenberg or 
Weintraub come down and say to Murray Apfel-
baum, "Now, that's very pretty. You are prog-

30 nosticating a profit of eight per cent. next year 
and the books show only that the profit has been 
less than three per cent." Did they suggest that 
as some reason that you come down in your 
price 1 A They did not. 

Q: Nothing remotely sounding like that was 
said, is, that right 1 A Yes, sir. 

Q They didn't try to use the fact that you 
told them you had to give it up1 A Yes, sir. 

Q Yon were sick and you couldn't keep it up? 
40 A I would have to keep it up-
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Q I know, it was running down because ~ou 
couldn't take care of it 1 A It was running 
down in the profit only. Business goes down if 
it loses the trade. 

Q Even if you lose money 1 A Your trade is 
valuable. Even if you s,ell at a loss; if you have 
a customer coming in so you can make a profit. 

Q If the tide changes some time in the future; 
if you keep on at that rate, how long can you 
keep going 1 A I never had a loss in th~t store 
in my experience of twenty years. 

Q· At any rate, you told them that the only 
reason you were disposing of the business was 
that you were sick and couldn't keep it up? A 
Yes, sir. . 

Q And the profit was less in 1923 because you 
were sick 1 A I told them the last three years. 

Q And they never tried to use an argument 
for getting a reasonable price that the business 
was in that situation 1 They never used that 
argument1 A They did not. 

Q You mean that? A Abs,olutely. 
Q Although there were at least four or five 

discussions at which the price was argued about? 
A Yes, sir. 

Q Particularly the price of the fixtures? A 
Yes, sir, the fixtures. The merchandise was not 
discussed until the date of the agreement. 

Q Do you know how much money was in that 
mutual aid fund at the time this banquet was 
given to you 1 A I did, approximately. 

Q It was $'300 or $400, wasn't it1 A No, 
almost $1,000. 

Q \Vho kept that fund 1 A I kept that fund. 
Q Where is it now1 A It has been disposed 

of. 
Q Who got it? A Do you want me to pro-

duce who got it? 

10 

20 
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Q Yes. A I don't know. 
Q Is it kept up yet? A It was in the old 

mutual aid; I don't know what they are doing in 
the store now. 

Q Do you know what the cost of this banquet 
was for which you signed the check? A I know 1 

O the next day I signed some vouchers. 
Q It made quite a hole in the fund, didn't it1 

A Yes. 
Q And everything was lovely ~nd no dissatis-

faction expressed by any of the employees over 
the use of that fund? A I didn't know of any 
di:ssatis.faction only when I was here in court and 
heard the testimony. 

Q That is the first you heard of it? A Yes, 
sir. 

20 Q You said something about paying sick ex-
penses, and so forth, out of your own pocket for 
help, so it would not be a drain on the fund. Did 
you ever pay any sick expenses , you were not 
obliged to pay under the vVorkmen 's Compensa-
tion Act? A vV e have never had a case which 
came under the Workmen's Compensation. 

Q Did you ever have a case in which you paid 
out of your own pockets? A Out of the store 
funds. If an employee stayed away for a week 

3 0 I would pay him from the store; and two weeks, 
too. The highest mutual aid paid was $12 a 
week. It wasn't reasonable for an employee get-
ting $60 a week to get $12 a week. 

Q You never deducted for absence? A Un-
less I found it was overdone. 

Q Let me ask you once again where the ledger 
is. A I couldn't tell you. 

Q You did have a ledger, didn't you? A I 
suppose_.! certainly did. 

4 o Q You know you had a ledger? A Yes. 
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Q And that ledger contained a profit and loss 
account? A I presume so. 

Q And that ledger ran for the years 1919, 
1920, 1921, 1922 and 1923, didn't it? A Yes. 

Q And if we had that ledger here, by turning 
to the profit and loss- account of those various 
years, we might be able to ascertain with some 
degree of certainty as to whether your store had 
made a profit for those years and what that profit 
was, couldn't we? A You could, but not by my 
fault-

Q: "\Ve could, couldn't we? A I suppose so ; 
certainly if you had the figures. 

Q If we had that ledger here we might be 
able to ascertain whether there is not an account 

10 

jn that ledger of certain of the expenses of your 
20 busines .s for the year 19·23 which aggregated 

$76,000? A I suppose you would. 
Q Do you remember that there was such an 

account? A No, sir. 
Q You are sure of that? A Absolutely. 
Q That ledger is the only book we haven't 

here, isn't it? 

Mr. Skinner: We don't know that. 

Q Isn't it? 

Mr. Skinner: It assumes, that he is the 
only one that can produce books-some of 
these books. 

Q I am asking you if that isn't the only book 
of your bookkeeping system we haven't here? A 
I don't know. 

30 

Q Do you remember on Wednesday after-
noon, I think it was, taking Miss Foster and go- 40 
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ing up to your house or s-ome other place for the 
purpose of examining some books to find out 
whether any of the books up there were books 
connected with this business f Do you remember 
my being told that that was what you were going 
to dof A Whatf 

10 Q Did lVliss Foster go up to look at the 
books f A I don't know. 

Q, Have you some books anywhere else than 
in this court room that may have something to do 
with this case f A I have not. 

Q Do you mean to say that you did not have 
your counsel inform you on Wednesday after-
noon, or Tuesday, I don't know which, that they 
were going to have Miss Foster examine some 
books to see whether they had anything to do 

20 with this case f A I have no information about 
it. 

Q These books which you have, in fact, pro-
duced here, were books which you instructed 
Puder & Puder to take to the other offices- A 
I sent inspections when I was down South; that 
was any time in March. 

Q, You are sure of that f A Yes. 
Q And can you tell me when it was that 

Puder & Puder delivered the books to you f A 
3 o On the 1st of June, by Mr. Mortonson. 

40 

Q Did you examine the books at that timef 
A I did not; they were in a bundle wrapped up 
with the name on it. 

Q vVhen did you examine them f A I 
haven't examined them at all. 

Q When was the bundle opened f A I be-
lieve it was very late in the fall; that very fall. 
or the next spring, by a revenue inspector who 
communicated with me he would meet me in the 
office. 
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Q Did he go over them then f A Yes. 
Q: Did he say there was no ledger f A He 

said there was books missing and I told him what 
the condition was; how I brought the books to 
the office. 

Q You knew, when you talked to the revenue 
inspector, that the ledger was missingf A No, 
he s-aid some books was. 

Q Did he say the control books was missing, 
the most important book of the system was miss-
ingf A He didn't say that to me. 

Q Did he examine the books f A Yes. 
Q IIow long was he examining the books f A 

I left him there in the morning. I asked if I 
could assist hi1n and he said he could get along 
himself. 

Q You didn't know at that time that the led-
ger was one of the missing books f A He told 
me when I returned. 

Q That the ledger was missing f A No, he 
had difficulties with the examination. 

Q I want to know whether this government 
inspector did not attract your attention to the 
fact that the most important book in the system, 
the ledger, was missing1 A He didn't tell me 
the ledger was missing, or any important book 
directly. 

Q Or indirectly 1 A He told me some books 
were missing and that is why it took him longer 
to check up. 

Q Did he ask you where he thought you might 
locate the ledger 0? A Yes. · 

Q Do you mean that f A Yes, the books 
rnis,sing. 

Q Did you tell him to go to Puder & Puder f 
A Yes. 
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Q Did he ever go to Puder & Puder? A He 
did not. 

Q Did he ever come back to you? A After 
he was through he never came back. • 

Q: After you told him to go to Puder & ~uder 
and find the missing books? A At the time I 1 O told him to go to Puder & Puder he told me he 
didn't think it would be necessary. 

Q. When did you get this book Exhibit D. 1? 
A Mr. Klausner had it here on Wednesday. 

Qi On Wednesday? A Yes. 
Q Did you get it from Mr. Klausner the same 

time you got the black book from Mr. Klausner, 
or was the black book in your control? A I got 
this book from my boy and he told me Klausner 
gave him that "Beat Yesterday" book. 

20 Qi Is Exhibit P. 13 what we have been calling 
the '' black book''? 

30 

40 

Objected to. 
( Question withdrawn.) 
Mr. Skinner: The Vice-Chancellor knows 

as well as anybody here that that is what we 
have been calling the "black book". 

The Court: I think the question is im-
proper. 

Q· Is that the book that has been referred to 
as the "black book"? A Yes, sir. 

Mr. Lane: That is Ex. P. 13. 

Q When was it you got physfoal control of 
this book? 

Mr. Skinner: Pardon me. I think it 
ought to be made clear as to whether he 

313 

Loiuis Rothstein, cross. 

means when he got physical control of it 
physically, or in connection with this suit, or 
for production here. 

Q In connection with this suit? A Physic-
ally, or just seeing it? 

Q In connection with this suit. Just seeing 
it. A The time I was sitting there, Miss Foster 
pointed out "There is the black book". I thou~ht 
it was blacker than this. I was really worried 
about a black book. 

Q The only other book that is of this typ~, 
that was produced by Mr. Klausner, was this 
book which was referred to this morning and ' offered in evidence as Exhibit P. 14, isn't that 
right? 

1\1r. Skinner: vVhat was that? 
( Question with drawn.) 

Q Are you able to pick out of these books 
those which you had and got through Puder & 
Puder? A To say that this is exactly the books 
I got from Puder & Puder? 

Q Exactly. A I cannot pick them out. 
Q, How long had those fixtures been in your 

store? A All of the fixtures? 
Q No. I am not talking about the cash reg-

isters; I am talking about the store fixtures. A 
Fixtures was put into the store at the time I 
built the store, but fixtures almost every year or 
two years are changed around or taken away. 
Fixtures do not remain in a progres,sive store 
for several years. 

Q So you can't tell how long they have been 
in the store? A They had been installed at thQ 
time I opened the store in 1913. 
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Q vV ere they new then? A Some new and 
son1e second-hand. 

Q Was the bulk of them bought second-hand f 
A Yes, sir. 

Q In 1913? A Yes, sir. 

10 lvir. Skinner : I don't know. Is- it now 
suggested that these plaintiffs were swindled 
on those fixtures? 

Mr. Lane: On your direct you got your 
clients to testify that the figure at which he 
sold the fixtures-

The Court: I will allow the question. 

Q The bulk of them were second-hand and the 
bulk of them had been in the store at the time of 

20 the buildjng of the store? A Yes, sir. 
Q You did tell these gentlemen your expenses 

were about twenty-seven per cent.? A Yes, sir. 
Q1 Didn't they say right away, '' Twenty-

seven per cent. of $353,000 is $94,000 or $95,000 
and you were making about 2.75 per cent. 
profit"? A No, sir. 

Q They didn't figure that out in their minds? 
A No, sir. 

Q And Apfelbaum, who is a real estate man, 
30 did not figure out or say anything about it that 

they made that mental calculation when you said 
twenty-seven per cent 1 A If they did, I didn't 
know it. 

Mr. Skinner: Does the Vice-Chancellor 
mean that any one could figure twenty-seven 
per cent. without figuring the cost of the 
goods? 

lvir. Lane: Of course not. The cost of the 
40 goods was before them. 
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Q Do you know any way of figuring net pr_o:fit 
without knowing your selling expense and with-
out knowing the cost of your goods? A Yes. 

Q. Just how? A When you take stock and 
figure up your figures you can tell the profits. 

Q If you know your gross business and sell-
ing expense and cost of goods you can figure 
your profits, can't you? A Approximately. 

Q You had the cost of the goods right before 
you f A Yes, sir. 

Q And the gross business before you? A 
Yes, sir. 

Q And you had your expense for selling 
expense and operating expense? A Yes, sir. 

Q You had everything before you to figure 
the approxjmate profits. A Yes, sir. 

Q And yet nobody did it? A I didn't. 
Q And nobody else in your presence? A 

No, sir. 
Q Although they were figuring eight per 

cent. on what they were going to get? A They 
were figuring eight per cent. on the average 
store of what they should have. 

10 

20 

Q Did anybody suggest how much they would 
have to reduce the operating expenses or reduce 
the cost of goods in order to raise the profit 
to eight per cent? A I don't know about rais- 3 o 
ing the profit to eight per cent., but they were 
talking about reducing the expenses. 

Q As I understood your direct examination, 
one of the books, or two or the books, that were 
shown to these men, were the ledger and the 
journal. A It was the ledger and the other 
books, I don't know. 

Q: I thought you said, "Ledger and journal." 
A Ledger and journal and the third one I 
didn't know. 

40 
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Q I am very much interested in that third 
book. Haven't you any idea what that third 
book was 1 A The ledger I would recognize 
only by its thickness and the journal was a long 
book with on the outside saying it is a journal; 
and the other book had nothing to indicate what 

1 O book it was. I have spent very little time in my 
bookkeeping office; very little time in fact, none. 

Q, The net result, is that you can't pick out 
of these books the third book and you haven't 
any thought as to what book it might have been? 
A No, except the ledger I could pick out bec-ause 
she would pick this heavy book up every time 
I wanted to know something. 

Q This third book could not have been a book 
that could have had your expenses as $76,000, 

20 could it 1 A I don't know what way the office 
would have it. 

Q It could not be such a book, could it 1 A 
I don't think so. 

Q You had talked to Mr. Rosenberg back in 
1923, hadn't you? A Rosenberg? 

Q Yes. A 1923. 
Q Yes. With Mr. Woolwickt A In Octo-

ber? I don't think even Apfelbaum had any ad-
3 0 vice from me. 

Q Do you know Mr. W oolwick, the witness 
who was on the stand here? A Yes, I met him 
once. 

Q When did you meet him? A In the early 
part of December. 

Q You had some talk with him about the 
sale of this business? A That was the first 
meeting with Mr . . Rosenberg and him together. 

Q Don't you remember that there had been 
some talk as to what you had been drawing your-

40 self? A Yes. 
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Q Do you remember that the figure you gave 
them was $7500? A Yes. 

Q They went into that item of expense. A 
Yes, sir. 

Q Did they ask you if that was included 1n 
your expenses? A Yes. sir. 

Q You are sure of that now? A Yes, sir. 
Q Did they tell you what they wanted that 

information for? A No. 
Q Is there any possible reason they could 

want that information except to figure profit? 
Would you imagine any? A No. 

Mr. Skinner: I object to that. The wit-
ness does not have to imagine. 

Objection sustained. 

Q As I understand it, neither Mr. Weintraub 
nor Mr. Rosenberg at any time came to you and 
said anything about their discovering this green 
book, is that right 1 A Yes, sir. 

Q And nothing was said at any talk -at all 
as to what Miss Feldman had told Weintraub 
when he discovered the green book? A No, sir. 

Q No such conversation as that took place? 
A No, sir. 

Q Not a word? A Not a word. 
Q When did you first hear that story? A 

About the green book? 
Q Yes. A Last Monday, a week ago, I went 

down to see Miss F'eldman. Somebody told me 
she had signed an .affidavit or something. I asked 
her what it was. She said lVlr. Weintraub 
showed her a book, with a page cut out. He 
asked who cut it out. She said Mr. Rothstein 
had handled the books. He asked, '' Did you cut 
it out?" 
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Q She told you practically the same story she 
told here on the stand 1 A Yes. 

Q Yet Weintraub never said a word to you 
about that before f A No, sir. 

Q How did you know Miss Feldman was going 
to say anything like thatf A I didn't know 1 O until she told me. 

20 

Q Where did you get the information that 
she had signed an affidavit 1 A Mr. Kapner 
told me. 

Q Did you see Mr. Kapner1 A Yes. 
Q Did you see Mr. Klausner? A Yes. 
Q As a matter of fact, you saw every one 

of my witnesses? A No, sir. 

The Court: Do you mean interviewed 1 

Q Tell me one of my witnesses you did not 
interview? A There was many on the stand I 
didn't know. 

Mr. Skinner : You mean employees? 
Witness: Employees-all the witnesses 

you had. 

Q You had seen them all before they went 
3 0 on the stand? A Yes, nothing wrong about 

that, is there t 
Q They did talk to you about the discount 

they wanted you to allow them a few days after 
the sale was put through. A About five days 
or six days. 

Q Did they give you any reason 1 A Just 
the reason that I received it and I ought to give 
it back to them. 

Q Everything was peaceful and harmonious? 
4 o A Absolutely . 
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Q Even after you said you would see about 
it and would not give them anything, everything 
was lovely. A Only for about twenty-four 
hours the air was a little cloudy until they came 
over and apologized. 

Q They did apologize f A Not exactly apolo-
gized, but asked that I forget all about it, and 1 O 
shake hands with them. 

Re-direct exam.ination by Mr. Skinner. 

Q The books that you produced here we un-
derstand, I do, at least, were brought here from 
Judge Clancy's office f A Yes, sir. 

Q Did you personally make an inspection of 
those books or have anything to do with de-
termining what they were, or did you just ar- ~O 
range to have them brought here? A Just ar-
ranged to have them brought here. 

Q Did you know before the case came on for 
trial that Mr. Klausner had been subpoenaed to 
bring in any books he had in his possession 1 
A I did not. 

Q Whatever was done about that was done by 
your counseH A Yes, sir. 

Q You have been asked whether you could 
30 tell what books you produced and you said no. 

Could you tell from examination what books were 
produced by Mr. Klausner in answer to our 
call? A I could not. 

Q Could you tell how they got here on the 
table at alU A It was a surprise to me. 

Q Perhaps your counsel knows about that? 
A Maybe he does. 

Q And this stopping of the rent suit, you say 
you had consulted with someone and you thought 
it was just as well to teach them a lesson. You 40 
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didn't actually intend to put them out. A 
That's right. 

Q At that time was it simply with you a ques-
tion of whether or not you ever got your rent 
money or were there other things involved 1 
A Other things involved. 

10 Q Had Mr. Rosenberg or Mr. Weintraub 
taken any position about whether or not you 
would get your money 1 A The rent 1 

Q Yes. A Yes, sir, he said I would get my 
money. 

Q You didn't get it, did you f A I will get 
it in the future or at that time. 

Objected to. 
Objection sustained. 

20 Mr. Skinner: I only meant before the 
suit was begun. 

The Court: It has been covered already. 

Q Do you know how long a time intervened 
before the ,commencement of your suit for ·rent 
and the injunction out of the Court of Chancery 1 
Was it a long time or a short time f A Less 
than a week; a couple of days. 

30 Mr. Skinner: May I ask for a little fur-

40 

ther cross examination of Mr. Kossove on 
the subject of operating expenses of depart-
ment stores 1 

The Court: I don't think we ought to go 
into that now. 

DEFENDANT RESTS. 
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Mr. Lane: I want to offer in evidence for the 
purpose of qualifying the record with respect to 
dates, the summons in the District Court show-
ing the issuance of the summons in the dispossess 
proceedings, the 12th of June, 1924. The date 
of the filing of the bill of complaint in the Court 
of Chancery is June 17, 1924. J 0 

Mr. Skinner: Does that give 1nore than the 
filing of the bill f 

Mr. Lane: Yes; an order to show cause on the 
same day; and then it was resisted and affidavits 
were filed on the 8th day of July. After argu-
ment, the order was granted for an injunction. 

Mr. Skinner: Without preliminary restraint 1 
Mr. Lane: Yes, n1ade permanent on the 8th 

day of July. 
The Court: Then the plaintiff also rests 1 

1\1:r. Lane : Yes, sir. 
Mr. Skinner: May we have, in comparison 

with those dates, the date of the commencement 
of this suit f 

The Court: November 10, 1924, summons was 
issued in this suit. 

Mr. Skinner: If your Honor please, there is 

20 

just one thing about these books. Some of these 
books were produced as probably your Honor 30 

saw, by counsel. I wanted to ask your Honor's 
leave to open the case for the sake of putting 
on the stand Judge Claney to tell the jury how 
this book got on this desk, or, I will make this 
statement to Vice-Chancellor Lane. 

Mr. Lane. I have no objection if they make 
also my statement as to what Mr. K]ausner said 
but I asked him for it. 

Mr. Skinner: I have the Vice-Chancellor's 
consent to make the statement that the black 4o 
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book came to the front here by reason of Judg e 
Clancy going down to the rear of the room and 
asking Mr. K1ausner for the books he had, and 
bringing them down here and this was handed 
forth and identified . by Miss Feldman as being 
the black book. 

The Court : I suppose the counter claim is 
withdrawn. 

Mr. Skinner: Yes, sir. 
Mr. Skinner: I want to put upon the record a 

motion for a direction of a verdict on the groun d 
that, first of all, these plaintiffs have failed to 
show a sufficient right to the action that is 
brought in their names and that of the corpor a-
tion. There are three persons named as plain -
tiffs: Weintraub, Rosenberg, and the corporation . 

20 I respectfully submit that the inquiry as to th e 
effect of an assignment is not the same in thi s 
situation as it would be if the assignn1ent wer e 
being relied upon as the basis for the right to sue 
but that the inquiry is the proper one as to who 
is there, after all, that is, rightfully or other-
wise, interested in this suit. There can't be any-
body considered except anybody who is a party 
in this suit. The evidence has shown that there 
is no one that is interested in this suit. The cor -

30 poration that is suing has not the slightest inter-
est in the suit as expressed by Mr. Klausner, one 
of the owners of the corporation. 

That doesn't stand by itself. There is a fur-
ther proof in this case, admitted to be made by 
the plaintiffs themselves to show that the cor-
poration has assigned this claim. Can plaintiffs 
come in and show in their own case that the cor-
poration has assigned it and add it to that suit 1 
And then, there is the statement by one of the 

40 n1en to whorn the corporation has been sold. The 
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two added together, it . seems to me, is an ample 
basis for concluding that that corporation's name 
is being used without authority. 

As to the other two, your Honor knows the 
situation; when your Honor announced tent~-
tively that Weintraub and Rosenberg were not 
parties to that suit-

The Court : No. I raised the question as to 
who was interested. 

Mr. Skinner: Rosenberg appears to have 
assigned direct to Weintraub; Weintraub seems 

· to have been the individual that got the full 
amount of his money. There has been a lot testi-
fied to as to loss of hard-earned labor. I respect-
fully submit that the n1easure of damages is well 
settl ed by law that it does not include mental 
anguish or hard labor but is simply the difference 
between what they paid for it and what it was 
worth at the time. rrhey bring nothing to show 
tha t it was worth any less than was paid for it 
at the time; or, rather, if they do show that, it 
means nothing. The only person left holding 
this suit is ,iV eintraub, who paid $37,500 into it 
and got $37,500 for it. He might have left $7,000 
behind to the corporation, but that is in no way 
connected with it. 

You have two men, Rosenberg and Weintraub, 
and a corporation. Rosenberg and vVeintraub 
made a bargain which conten1plated that it shall 
go to a corporation. The bill of sale includes the 
good will. They agreed to buy and all they were 
entitled to get was the goods on the shelf, and 
fixtures . Then, if they got good will by the bill 
of sa.Je, they got something thrown in. If you 
look upon it as a purchase of goods on the shelf 
and of fixtures, is there any proof that the goods 
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on the shelf, and the fixtures, were worth less 
than the price paid for them? 

If you figure in the transmutation they put it 
through in bringing this corporate entity into 
being, instead of buying the goods on the shelf 
and the fixtures, Rosenberg and Weintraub got 
stock in the corporation. How much did Wein-
traub pay for the stock? $37,500. How much 
did he get for it? $37,500. 

The· Court: You ought to elect which parties 
are the proper plaintiffs. 

Mr. Lane: My theory is that Weintraub and 
Rosenberg are the plaintiffs here. The corpora-
tion need not be here at all. 

The Court: In other words, what they did was 
their own method. 

Mr. Lane: Yes. 
The Court: I agree with you. 
Mr. Lane: Then if I have to elect, I will have 

the plaintiffs as individuals. 
The Court: You may submit to a non-suit on 

the corporation. I think the suit should be by 
the individuals. Or do you elect to withdraw the 
corporation. 

Mr. Lane: I withdraw the corporation. 
30 The Court: Voluntary non-suit is granted as 

to the corporation. 
Mr. Lane: I move that I be permitted to leave 

all the parties in and determine the names to be 
left upon motion for judgment. 

The Court : Denied. 
Plaintiffs' counsel prays, an exception to this 

ruling of the Court. 
Exception noted as ground of appeal. 
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The Court: The record will show that plain-
tiffs move to be allowed to leave the corporation 
in the suit until the motion for an entry of judg-
ment and that I will deny. 

Mr. Lane : Exception. 
The Court; Then the next motion is for a vol- 10 untary non-suit as to the corporation and that I 

will grant. 
Mr. Skinner : And the record will show my 

motion is made for the direction of a verdict as 
to the individuals on the ground that there is no 
proof of loss as to VV eintraub. If your Honor 
thinks judgment for the direction of a verdict is 
not a proper method, I move for the direction of 
a verdict for six cents damages as to Weintraub, 
and as to Rosenberg, I move for the direction of 
a verdict on the ground that he has not shown 2 O 
any loss whatever in connection with this alleged 
fraud and on the further ground that he is shown 
to have parted with all his beneficial interest in 
the case and I ask for the direction of nominal 
damages on the same ground. 

The Court: Denied. 
Defendant's counsel prays an exception to this 

ruling of the Court. 
Exception noted as ground of appeal. 3 o 

40 40 
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COURT'S CHARGE TO JURY. 

The Court charges the jury as follows : 
SMITH, J.: 

Members of the jury. This , action as it now 
stands, is a suit brought by Max Weintraub and 
Elias Rosenberg against Rothstein 's, Inc., and 
Louis Rothstein. The corporation which was 
originally a party plaintiff has been removed 
from the case and so these are the parties before 
you now. 

The action is one called deceit; or to recover 
damages for false representation. It is claimed 
that false representations were made by Louis 
Rothstein, acting for the company and himself; 
that he was the agent of the company. The 
agreement and the bill of sale were n1ade by the 
company, Mr. Rothstein himself being the owner 
of the stock of the corporation, as I think ap-
pears before you. There were some negotiations 
leading up to an agreement of sale that was made 
January 21, 1924, which is before you as Exhibit 
P. 2. 

The contract price was made up in this way: 
They took a figure for the stock of merchandise 

3 o in the store; they took a figure for the fixtures in 
the store; and then the defendant company 
agreed to get a lease of the building from Mr. 
Rothstein and his wife and the terms of that 
lease were provided for. The money price to be 
paid was $117,500 for the stock of merchandise 
and $25,000 for the fixtures, or a total of $142,-
500. This was paid $75,000 in cash and the bal-
ance in monthly notes of $2,000 each, which have 
been paid from time to time as they became due. 
The agreement was followed by a bill of sale 40 
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which was delivered. The lease, too, was deliv-
ered, I as-sun1e, as it is called for. 

The plaintiffs claim that befor~ they entered 
into the agreement of sale certain repre~enta-
tions were made to them. These are stated in the 
complaint as follows: 

"That the busines heretofore conducted by the 
said corporation of Rothsteins Inc., was a profit-
able business; that it had done a total of $350,-
000.00 ,vorth of business during the past year, 
viz., 1923, whjch amount included the sales of a 
basement which was rented out for the month of 
December for toys, and for which defendants 
received a ten per cent. net return of th~ gross 
sales· that the business had earned during the 
then ~ast three years, above all expenses, a net 
return of eight per cent. per year on the total 

b . " gross usiness. 
The latter one I think you will find is the most 

important of the representations. I do not say 
that it is myself, but I suppose you will find it 
so. 

There has been testimony given here by the 
plaintiffs as to what they claim Mr. Rothstejn 
told them. I will not repeat it, but it substan-
tially tends to support the allegations of the com-
plaint. Just to show the relationship and mate-
riality of the representations made, I wish to _call 
your attention to the fact that if the earnings 
~ere eight per cent. net on $'350,000 they would 
be $28,000. 

A claim is made that it was said that the 
expenses were $76,000 or in that neighborhood. 
'rhe difference as appljed to 1923 is around $25,-
000. That is, if the expense was around $75,000 

10 

·20 

30 

the profits would be $23,000 greater than if the 
40 expense were around $98,000. So you see the 
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effect of that statement. You will have before 
you the audit of 1923 made by Puder and Puder, 
a copy or the original of which is in evidence, 
and you can see for yourself from that just what 
these figures may be. 

The defendant's answer to this claim is that 
lO he did say there were $350,000 gross sales and I 

do not think it is dis-puted that there was that 
amount of sales, if the sales in the toy depart-
~ent were added; so it was not a misrepresenta-
tion. He says the business was profitable, but he 
sa!s- that that was not his representation. I 
~h1nk he said that he had not made much money 
in the past year. 

He denies any other representation as to 
profits except that when he first saw Rosenberg 

20 he told him that the expenses were 25 to 27 per 
cent. o! the gross sales. This- would be $94,000 
to $97,:J00; that is, figuring 25 to 27 per cent. of 
$'~50,000. He further states that the figures of 
six, seven, or eight per cent. profit were used by 
1\._pfelbaum for figuring the profit of department 
stores generally; that it was in his presence but 
that it was a statement from Mr. Apfelbaur:i. 

Thes.e are ~he respective claims pro and con. 
They form disputed questions of fact and it is 

3o the province and the duty of a jury to decide 
;"hat the true facts in a case are. My duty is to 
instruc;t you as to what is the law in the case. 
You_ will rely upon your own recollection of the 
testimony and not as I may have stated it to you 
because the responsibility is yours and not mine: 
You must, as I say, rely on your own recollection 
as to that. 

_You are also judges of the credibility of the 
w1tness_es_ and the weight of the evidence. In 

40 determ1n1ng the weight or credibility you will 
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give to the testimony of any particular witness 
you may take into consideration the interest of 
such witness in the outcome of the suit; the rela-
tionship or connection with the witness of any of 
the parties; the way the witness impresses you 
upon the stand or whether his- version of the 
affair was correct; whether the witness was in a 10 
position to see what he says he saw or to hear 
what he says he heard, or whether he was in a. 
position not to hear or not to see what he says 
he did not hear or did not see; also the proba-
bility of the testimony of any witness. You are 
not required to determine in favor of the number 
of witnesses if you believe differently as to the 
evidence. If you believe a witness swore falsely 
in one materjal particular you may, if you see 
fit, disbelieve him in the balance of his testimony. 20 
I say material, because that is important. 

The burden of proof is upon the plaintiffs. 
They must establish their case by a fair pre-
ponderance of the evidence, and they must prove 
each element necessary to sustain the action. 
They must prove, as I said, the deceit, the fraud-
ulent representations, and the other elements as 
I will give them to you; but fraud may be de-
duced from circumstances and conditions which 
afford a strong presumption of its existence. 30 

Fraudulent representation mig·ht be said to be 
a deceitful or false statement or practice to de-
prive another of a right or property or money. 
There are two kinds of these: That which avers 
a fact to be true when it is not true; and that 
which avers a fact to be true when he does not 
know it is true. 

To sustain the action the plaintiffs must prove 
these. They must prove -first, that the defendant. 
by hin1self or by his agent, in this case the de~ 40 
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fendant himself, made some representation to the 
plaintiffs. That requires that the representation 
was made with the intent to be acted upon. The 
next is that the representation was false when he 
made it and that he knew it to be false. That 
requires proof of the falsity and proof of the 

10 defendant's knowledge that it was false. The 
third is that the plaintiffs believed such repre-
sentation to be true and acted upon it and were 
injured thereby. 

In connection with the proof under that item it 
is important for you to consider the opportuni-
ties they had for investigation, because you see 
that that requires that the plaintiffs believed the 
representations were true. If they made an in-
vestigation themselves and were led to believe 

20 otherwise, it is a matter for you to consider. 
There must be a fraudulent design. If false rep-
resentation was made, it was made to commit a 
fraud to gain the benefit of it or to put through 
the transaction. If the plaintiffs relied on their 
own or their agent's investigation, they cannot 
offer the false representation of the defendant as 
ground for deceit. The representation must be 
one of fact, not of opinion, and must be in refer-
ence to a subject matter susceptible of knowl-

30 edge. 
If you will apply these rules as I have given 

then1 to you to determine what the true facts are 
in the case, then you will, and should, come to 
some decision as to the question of liability. ' 

If you come to the decision that the plaintiffs 
have not proved their case by a fair preponder-
ance of the evidence, then, of course, your ver-
dict will be for the defendant; if you find that 
they have sustained the burden of proof, as I 

40 have told you, then your verdict will be for the 
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plaintiffs. If you bring in a verdict for the 
plaintiffs it will be in one sum in favor of both 
plaintiffs; you will not divide it between the 
plaintiffs. 

The damages which are recoverable are com-
pensation in money damages for the natural and 
proximate consequences of the defendant's act; 
namely, compensation for the loss actually sus-
tained. In this case it will be the difference be-
tween ·the price pajd and the real value of the 
property acquired. 

This property was purchased by the plaintiffs, 
but they took title in the name of a corporation 
and they took the stock in that corporation. That 
was their rnethod of taking possession of the 
property, and they did not thereby lose their 
right to recQver their loss in the case if it was 
caused hy the fraudulent representation of the 
defendant. 

The price paid was $117,500 for the stock and 
$25,000 for the fixtures, as I have told you. That 
is a total of $142,500. It is quite probable that 
you will find that this represents the true value 
of the stock and fixtures of a going concern net-
ting eight per cent. profit on the gross sales of 
$350,000; that is, that the value of stock and fix-
tures is one hundred per cent. of their true value. 
Of course, you have to take into consideration 
that you cannot apply the same rule to a big 
stock of merchandise as you would to a pair of 
socks which cost 25 cents and sold at a dollar, 
because the big stock of merchandise cannot turn 
over quickly. If it is big you have to work it 
out. You have heard the testimony of the way 
in which the people of the dry goods business or 
department store business figure value. 

10 
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Where a concern earns a certain per cent. of 
profit on its gross sales, they a.re usually apt to 
take one hundred per cent. of the value of the 
stock and fixtures. That, of course, I do not 
mean to define as a rule. I mean to say that that 
is the testimony as to what is done. A person 

10 might be making eight per cent. One might want 
to sell more than the other wants to buy, but 
there is testimony to show that that is the true 
value of a going concern. 

It was not the purchasing of so much stock 
and fixtures. It had the conveyance of good will 
and a lease for a long term. The business was 
going on; it was not being sold to be resold in 
bulk. So, therefore, you have that evidence be-
fore you in determining what the true value of 

20 this property was and that you can judge your-
self from what you find the income of this prop-
erty was, if you apply that. 

You are not obliged to apply that method but 
if you apply that method you can find what the 
income of that property was. If the claim is 
made that the profit was less than one-half of 
one per cent. you will see, by applying the testi-
mony of the witnesses, as to what that business 
was worth; it would be what you could get for a 

3 0 business that as going to close up and auction 
off. 

The fact that the plaintiffs sold out their in-
terest in this property for less than the $75,000, 
their initial cash payment, should not have any 
consideration in your mind to fix the damages 
they are entitled to. This transaction took place 
in January, 1924. It was not immediately resold 
on discovery of the fraud. They went on and 
managed the business. What happened after-

4 o ward was not under the control of the defend-
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ant. It may be that a loss occurred because of 
poor management; or a profit may have been 
made because of good management. That does 
not concern us. The method of assessing the 1 

damages is the difference between the price paid 
and the value of the goods at the time of the 
sale. 

I have been requested to charge certain re-
quests on behalf of the defendant. 

The first I will charge. '' The burden of proof 
is upon the plaintiffs to establish by a prepon-
derance of the testimony every element of their 
charge of false and fraudulent representation, 
that it is a false representation, known to be 
false, properly relied upon by the plaintiffs to 

10 

their damage.'' 2 0 
The second, third, and fourth requests I have 

charged in effect. 
The fifth I will charge. '' In determining 

whether the plaintiffs were induced by or relied 
upon the alleged false representation, you should 
consider the testimony as to the opportunity that 
they had to determine the facts for themselves 
as to the volume of the business and the profits 
therefrom and the extent to which they availed 

:JO themselves of that opportunity by examination 
of the books or otherwise.'' 

The sixth I will charge. '' In determining 
whether the plaintiffs were induced by or relied 
upon the alleged false representation you should 
consider the business experience and intelligence 
of the plaintiffs and whatever there was in either 
of them of ability to detennine for themselves 
the character and volume of the business or its 
past or prospective profits.'' 

The seventh I will deny. 40 
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The eighth I will charge. '' If plaintiffs have 
failed to satisfy you by a preponderance of testi-
mony that they suffered a loss by relian ce 
upon the a_lleged representation as to past profit s, 
your verdict should be for the defendant Roth-
stein.'' ' 

The ninth I will charge. '' If from the evidence 
y_ou are unable to fix the amount of the loss plain-
tiffs suffered by reason of reliance upon the rep-
resentations set up in the complaint, your verdict 
should be for the defendant.'' 

The tenth, eleventh, twelfth and thirteenth re -
quests I will deny. 

The fourteenth and fifteenth requests I will 
deny except as charged. 

2 0 The sixteenth I will charge. '' The burden of 

30 

proof on plaintiffs requires clear evidence to 
sustain it." 

The seventeenth I will charge. '' The law pre-
sumes that business transactions are honest. In 
other words, fraud is never presumed and the 
burden is on the plaintiffs to establish their 
charges of fraud, by a preponderance of testi ~ 
mony sufficient to overcom .e that presumption.'' 

The eighteenth I will charge. "The law is that 
a charge of fraud must be clearly and distinctly 
proved by the party who asserts. Therefore, 
unless the preponderance of testimony amounts 
to clear proof your verdict should be for the 
defendant.'' 

The nineteenth I will charge as I have 
amended it. "If the representation made to 
plaintiffs was as to the profits the plaintiffs 
might make and not the profits Rothstein had 
made, your verdict should be for the defendant 

4 0 Rothstein, insofar as that representation is con~ 
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cerned. '' I do not think there are other repre-
sentations, as I recall it. 

Defendant's counsel prays an exception to the 
Court's refusal to charge the 9th, 16th, 17th, and 
18th requests of the defendant to charge. 

Exception noted as ground of appeal. 1 O 
Defendant's counsel prays an exception to the 

Court's refusal to charge as requested to the 
extent the Court refused to charge. 

Exception noted as ground of appeal. 
Defendant's counsel prays an exception to that 

por tion of the Court's charge which says that 
the burden was upon the plaintiffs to establish 
the fraud charged by a fair preponderance of 
the evidence. 

Exception noted as ground of appeal. 
Defendant's counsel prays an exception to that 

portion of the Court's charge which says if the 
plaintiffs rely on their own investigation they 
cannot set up a claim of fraud, the point being 
that it is not within the plaintiffs' discretion 
as to whether they were relying on their own 
investigation, if they have actually investigated 
and found things one way they cannot set up 
anything different from what they had them- 30 
selves found. 

Exception noted as ground of appeal. 
Defendant's counsel prays an · exception to 

that portion of the Court's charge in which the 
Court stated that the jury might award a single 
sum to the plaintiffs. 

Exception noted as ground of appeal. 
Defendant's counsel prays an exception to the 

Court's charge in which the Court stated that 
the plaintiffs took possession of the property iri 40 
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stock of the corporation and that they did not 
lose their right to recover for fraud. 

Exception noted as ground of appeal. 
Defendant's counsel prays an exception to that 

portion of the Court's charge in which the Court 

10 
~eferre_d to the testimony and charged that the 
Jury might consider the testimony in the case that 
men buying department stores frequently or com-
monly gave one hundred per cent. of the value 
of the merchandise, and fixtures, if the business 
was profitable; and that the ascertainment of 
profits was a method, on the ground that there 
was testimony to the contrary. 

Exception noted as ground of appeal. 
D~fendant 's counsel prays an exception to that 

portion of the Court's charge in which the Court 
20 stated that this was not simply a purchase of 

~tock and fixtures and that the jury, in determin-
ing the true value, might apply what the income 
was. 

Exception noted as ground of appeal. 

DEFE ,NDANT'S REQUESTS TO CHARGE 

3 o 1. The burden of proof is upon the plaintiffs 
to establish by a preponderance of the testimony 
every element of their charge of false and fradu-
lent representation, that it is a false representa-
tion, known to be false, properly relied upon by 
the plaintiffs to their damage. 26 C. J. 1062; 
Byard v. Holmies, 34 L. 296. 

2. If, having this burden of proof, the plain-
tiffs fail to show that there was a false repre-
sentation, your judgment must be for the de-

40 fendant. 
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3. If, having this burden of proof, the plain-
tiffs fail to show that the representation was 
known to be false, your judgment should be for 
the defendant. 

4. If, having this burden of proof, the plain-
tiffs fail to show that they relied upon the al- 10 
leged representation or representations, your 
judgment should be for the defendant. 

5. In determining whether the plaintiffs were 
induced by or relied upon the alleged false repre-
sentation, you should consider the testimony 
as to the opportunity that they had to determne 
the facts for themselves as to the volume of the 
business .and the profits therefrom and the extent 
to which they availed then1selves of that oppor-
tunity by examination of the books or otherwise. 20 

6. In determining whether the plaintiffs were 
induced by or relied upon the alleged false rep-
resentation you should consider the business ex-
perience and intelligence of the plaintiffs and 
whatever there was in either of them of ability 
to determine for themselves the character and 
volume of the business or its past or prospective 
[)rofits. 

7. If you find from the evidence that plain- 30 
tiffs Weintraub and Rosenberg, or either of them 
were able, by reason of intelligence and experL-
ence, together with the opportunity for investiga-
tion, observation and inquiry, to judge for them-
selves, the probable profits from the busi:1ess 
they proposed to carry on at the leased premises, 
your verdict should be for defendant. 

8. If plaintiffs have failed to satisfy you by 
a preponderance of testimony that they suffered 
a loss by reliance upon the alleged representation 40 
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as to past profits, your verdict should be for the 
defendant, Rothstein. 

9. If from the evidence you are unable to fix 
the amount of the loss plaintiffs suffered by 
reason of reliance upon the representations set 
up in the complaint, your verdict should be for 
the defendant. 

10. If you find from the evidence that the 
plaintiffs after knowledge that any of the rep-
resentations on which they had relied in making 
the purchase from the defendant was false, con-
tinued to make a payment or payments on ac-
count of the purchase price, your verdict should 
be for the defendant, Rothstein. 

11. If you find from the evidence that plain-
2 0 tiffs, after taking title to the goods sold made 

a payment on account of the purchase price at a 
time when from observation or opportunity for 
ascertainment of the facts they should have 
known that the representation, if any, on which 
they had relied, was false, your verdict should be 
for defendant, Rothstein. 

· 30 

40 

12. If the plaintiffs have failed to satisfy you 
by a preponderance of evidence that the value 
of the merchandise and fixtures purchased was 
less than represented by defendant, your verdict 
should be for defendant, Rothstein. 

13. If ·the plaintiffs have failed to satisfy you 
by a preponderance of the testimony that a rep-
resentation was made by defendant as to the 
value of the goods and fixtures they were buying 
on which they reasonably relied, and which was 
false, your verdict should be for defendant, 
Rothstein. 
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14. Unless the plaintiffs show you by a pr~-
ponderance of the evidence that the defendant _s 
representation to then1 as to the volume of ?usi-
ness during the preceding year was substantially 
incorrect and known to him to be incorrect, and 
that plaintiffs justifiably relied on that represen-

10 tation, you should give that charge no further 
consideration. 

15. Unless plaintiffs show you by prepon-
derance of testimony that defendant repr~sented 
to them '' that the business had earned dunng the 
then past three years, above all expenses, a net 
return of 8 per cent. per year on the total gross 
business" and that such was false, and was a 
material inducen1ent to plaintiffs to purchase the 
merchandise and fixtures in question, your ver-
dict should be for defendant, Rothstein. 

16. The burden of proof on plaintiffs requ~res 
dear evidence to sustain it. Thonipson on Trials, 
Sec. 3780. 

17. The law presumes that business transac-
tions are honest. In other words fraud is _ne:er 
presun1ed and the burden is on the plaintiffs 
to establish their charges of fraud, by a pre-
ponderance of testimony sufficient to ~vercome 
that presumption. 27 C. J. 62; _Feic~£,ert v. 
Feickert 131 Atl. 576; Gierber Engineering Co. 

' v. Sta .ff'ord, 96 L. 280. 

18. The law is that a charge of fraud n1ust be 
clearly and distinctly proved by the party ,vho 
asserts. Therefore unless the preponderance _of 
testimony amounts to clear proof your verdict 
8hould be for the defendant. Fivey v. P. R. N. 
Co., 67 L. 627 at p. 634; and Feickert v. Feickert, 
J 31 Atl. 57G. 

20 

30 

40 
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19. If the representation made to plaintiffs 
was as to the profits the plaintiffs might make 
and not the profits Rothstein had made your ver• 
diet should be for the defendant, Rothstein. 
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EXHIBIT P. 2. 

THIS AGREEMENT, made this Twenty-first day 
of January, 1924, between RoTHSTEINS, !Ne., a 
corporation of the State of New Jersey, with 
its principal office in the City of Newark, County 
of Essex and State of New Jersey, party of 10 
the first part, and ELIAS RosENBERG and MAX 
WEINTRAUB, of the Borough of Brooklyn, County 
of Kings and State of New York, parties of the 
second part; WIT NESSETH : 

WHEREAS the party of the first part is desirous 
of selling, and the parties of the second part 
are desirous of purchasing the business now 
conducted by party of the first part at 413-417 
Springfield Avenue, Newark, N. J., it is hereby 
agreed between the parties : 2 O 

1. That the price of the merchandise is fixed 
at $117,500, with the proviso that if the parties 
cannot agree on the price fixed for the various 
items of merchandise, that so far as said items 
are concerned each shall select an arbitrator who 
shall be a merchandise man, who in turn shall 
select a third arbitrator, also to be a merchandise 
man, and the decision of any two shall be bind-
ing on both parties hereto, and if the net price 
after agreement and arbitration, if necessary, 30 
shall be less than $117,300, party of the first 
part shall reduce the price by whatever the 
figure may be, or if the price shall be greater 
parties of the second part are to pay any such 
excess. 

2. That the price of the fixtures is hereby 
agreed upon as $25000. 

3. That all insurance, gas and electric bil_ls, 
are to be adjusted as or January l, 1924. 
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4. That the sale shall take effect as of Janu-
ary 1, 1924, and all moneys collected by party 
of the first part since that date are to be turned 
over to the parties of the second part, less 
running expenses, and all bills for merchandise 
purchased since January 1, 1924, are to be 

10 assumed and paid by the parties of the second 
part. 

5. That party of the first part, as a part of 
the consideration of the sale, agrees to procure 
a. lease from Louis Rothstein and Dora Roth-
stein, his ·wife, o-wners of the premises at 413-
417 Springfield Avenue, Newark, N. J., leasing 
to the parties of the second part the building 
for a term of twenty-one years from January 
1, 1924, for the annual rent of $12,000 net, which 

20 means that parties of the second part are to 
pay all taxes and assessments assessed against 
said premises, all insurance premiums, all water 
rates, make and pay :for all repairs to the build-
ing, it being the iutentiou of this agreement 
that the owners of the premises are to receive 
$12000 per year net as rental. 

6 .. · Parties of the second part agr .ee to insure 
the building and pay the prerniun1s the ref or to 
the extent of $80,000, and that the plate glass 

30 in said building is to be insured to its true 
value, by and at Lile expeuse of the parties 
of the second part. 

7. Parties of the second part also agree to 
insure the stock and fixtures in said store for 
the term of three years for eighty per cent. of 
the value. 

8. It is understood and agreed that the bill 
of sale for the merchandise and fixtures will be 
delivered by the party of the first part to a 

40 corporation · about to be formed by the parties 
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of the second part, and that the payment for 
the said merchandise and fixtures will be made 
by the said corporation to the said party of 
the first part as follows: 

$5000 in cash upon the signing of this agree-
ment, the receipt whereof is hereby acknowl-
edged. 
$70,000 on the rrwenty-fifth day of January, 
1924, at the office of Charles B. Clancy, 810 
Broad St., Newark, N. J., between the hours 
of 10 and 12 in the forenoon. 
The balance of said purchase price by the 
said corporation executing and delivering to 
the party of the first part its promissory 
notes each in the sum of $2000, the first note 
payable on April 1, 1924 and subsequent 
notes payable monthly thereafter until the 
Thirty-first day of December, 192f,, wl,en the 
entire balance remaining due shall be paid. 
Said notes are to be made by the said cor-
poration so to be formed and to be en-
dorsed personally by the parties of the sec-
ond part hereto and their wives, and to bear 
interest at the rate of 6% per annum. 

9. That the lease to be executed, as herein 
provided, shall contain a clause that the owner 
of the building shall not be responsible for any 
accidents occurred on or about the premises, 
and that they shall con1ply with all municipal 
requirements. 

10. rrhat the lense to be executed, as herein 
provided, shall contain the foregoing clauses in 
addition to the clauses contained in ·the Chisholm 
Revised Gilsey Lease #99. 

11. That parties of the second part shall have 
the right to use the name '' RoTHSTEINs, !Ne.'' and 
that Louis Rothstein and Dora Rothstein, his 
·wife, who are the majority stockholders of Roth-
steins, Inc., agree that they ·will not engage in 
tlw same line of business for a period of twenty-

10 

20 

30 

40 



344 

Exhibit P. 2. 

one years within a radius of one-half mile from 
the prese11t locnti011. 

12. It is understood and agreed between the 
parties hereto that parties of the second part 
are about to form a corporation and that this 
agreement may be assigned to said corporation, 1 

O and all of the terms herein mentioned are to be 
carried out by said corporation. 

13. That in the event of an arbitration being 
necessary each of the parties hereto are to bear 
one-half of the expense. 

14. That the notes to be given as herein pro-
vided are to be held in escrow by Charles B. 
Clancy, 810 Broad St., Newark, N. J., in the 
event of an arbitration being necessary, until 

20 the arbitration is completed, which shall be not 
later than February 1, 1924. 

15. That Elias Rosenberg and Max W eiu-
traub are to become sureties on the lease herein 
mentioned to be given to the corporation. 

16. In the event that the said parties of the 
second part hereto shall fail to carry out the 
terms of this agreement •on January 25, 1924, the 
deposit of $5000 herein mentioned is to be re-
tained by the party of the first part and th is 

30 contract cancelled. 
17. 'rhat the lease shall contain an exception 

to the clause which prohibits the subletting or 
assigning of the lease without the written con-
sent of the landlord to this effect, namely, that 
the parties of the second part hereto shall have 
the right to sublet or assign the lease without 
relieving themselves of liability, after January 
1, 1927, without the written consent of the ow11er, 
provided that the sublessee or assignee shaH 

40 be engaged in a similar business and deal i11 
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the sa1ne class of 111erchandise to be purchased 
from reputable jobbers and manufacturers. 

IN W rTNESS WHEREOF, the said party of the 
first part has caused these presents- to be signed 
by its President, and the said parties of the 
second part have hereunto set their hands and 
seals the day and year first above written. 

ROTI-ISTEINS, INC., (L. s.) 

By Lours ROTHSTEIN, 
President. 

ELIAS ROSENBERG, 
:MAX vVE,INTRAUB. 

Signed, sealed and delivered 
in the presence of 

CHAS. B. CLANCY. 

AG-REElVIENT 

Between 

ROTIISTEINS, INC. 

and 

(L. S.) 
(L. S.) 

ELIAS ROSENBERG and MAX WEINTRAUB 

Dated January 21, 1924 

. 10 
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KNow ALL MEN BY THESE PRESENTS: That it, 
Rothsteins, Inc., a corporation of the State of 
New Jersey, having its principal office in the 
City of Newark, in the County of Essex and 

10 State of New ,Jersey, party of the First Part, 
for and in consideration of the sum of One 
Dollar and other valuable consideration, lawful 
money of the United States, to it in hand paid, 
at or before the ensealing and delivery of these 
presents, by '' Rothstein 's,'' a corporation of 
the State of New Jersey, having its principal 
office in the City of Newark, in the County of 
Essex and State of New Jersey, party of the 
Second Part, the receipt whereof is hereby 

20 acknowledged has bargained and sold, and by 
these presents do grant and convey, unto the said 
party of the Second Part, its successors and 
assigns, the goods and chattels particularly de-
cribed and mentioned in the schedule hereto 
attached and made a part hereof, subject to 
the party of the second part assuming the pay-
ment of all obligations incurred since January 
1st, 1924. 

To HAVE AND To I-Ior..u the same, unto the said 
30 party of the Second Part, its successors and 

assiglls forever. AND it does for itself, its 
cessors or assig ns, covenant and agree, to and 
with the said party of the Second Part, to war -
rant and defend the sale of said stock, merchan-
dise and fixtures hereby sold unto the said party 
of the Second Part, its successors or assigns, 
aga~nst all and every person and persons ,vhatso -
ever. 

IN W ITNEss WHEREOF, the said party of the 
40 first part has caused these presents to be signed 
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by its President and attested by its Secretary, 
and its corporate seal to be hereto affixed, this 
Twenty-fifth day of January, 1925. 

Attest: 

ROTHSTEINS, INC., 

By Lours ROTHSTEIN, 
President. 

DonA RoTHSTEIN, 
Secretary. 

STATE OF NEW J EHSEY I 
' lss CouNTY OF EssEx. J · 

Lours ROTHSTEIN, President of RoTHSTEINS, 
lNc., of full age, being duly sworn, says that 
it is the owner of, and in the possession 
of the chattel property mentioned in the within 
instrument, and has the sole right and lawful 
authority to sell · same, that said property and 
each and every part and article thereof is now 
free and clear of and from all liens of whatever 
nature and description, including judgments, 
liens, levies, mortgage, or mortgages, except none, 
up to January 1st, 1924, that there are no judg-
ments against deponent and no attachments or 
executions now outstanding against deponent and 
deponent further says that this affidavit is made 
to induce '' Hothstei11 's'' to pnrchase said goods 
and chattels, as well as the business and the 
good will thereof; knowing that the said '' Roth-
stein's" is relying upon the truth of the state-
ment herein contained; and also in compliance 
with "An Act to prohibit the sales of merchan-
dise, goods and chattels in bulk in fraud of 

10 
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creditors," Chapter 208, Laws of New Jersey, 
pages 377 and 378, approved April 8th, 1915. 

LOUIS ROTHSTEIN. 

Subscribed and sworn to before 
me this Twenty-fifth day of 
January, 1924. 

CHAS. B. CLANCY, 
Master in Chancery of New Jersey. 

SCHEDULE. 

The following is a Schedule of the goods and 
chattels referred to in . the foregoing Bill of 
Sale and is hereby made a part thereof, to wit: 

2 O The entire stock of merchandise and fixtures, 

30 

40 

together with the good will of the business lo-
cated at 413-415-417-419 Springfield Avenue, 
Newark, N. J., except the personal belongings 
of Louis Rothstein. 

ROTHSTEIN, INC., 
Lours RoTHSTEIN, Pres. 

RALSTER 

ROTHSTEINS, 

By E. RosENBERG, Pres. 

MAX W EINTRA uB, Treas. 

BILL OF SALE 

ROTHBTEINS, INC. 

to 

'' ROTHSTEIN 'S'' 

D_ated January 2-5, 1924 
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ROTHSTEIN, INC. 

AUDIT REPORT 

FOR PERIOD JANUARY 1st, 1923, to DECENI:-
BE-R 31st, 1923. 

PUDER & PUDER 
CERTIFIED PUBLIC ACCOUNTANTS (N. J.) 

ST. JAMES BUILDING 
1133 BROADWAY 

NE,W, YORK, N. Y. 

Telephone Chelsea 1381 

Rothstein, Inc., 
415 Springfield Avenue 
Newark, New Jersey. 

Gentlemen:-

ESSEX BUILDING 
31 CLINTON STREET 

NEWARK, N. J. 

Telephone Mitchell 3520 

Newark, N. J. 
February 21st 
1 9 2 4 

10 

20 

In accordance with your instructions, we have 
audited your books for period January 1st, 1923 
to December 31st, 1923, and, as a result thereof, 
submit herewith: 30 

EXHIBI'l 1 A: Balance Sheet as of December 
31st, 1923-Bef ore Sale of 
Assets. 

EXHIBI'l1 B: Statement of Income and Profit 
and Loss for period J anu-
ary 1st, 1923 to December 
31st, 1923. 

" 

( :, 

40 
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SCHEDULE #1: Selling Expenses for pe-
riod January 1st, 1923 to 
December 31st, 1923. 

SCHEDULE #2: General and Administra -
tive Expenses for period 
January 1st, 1923 to De• 
cember 31st, 1923. 

SCHEDULE #3: Other Income and Other 
Charges for period Jan-
uary 1st, 1923 to Decem-
ber 31st, 1923. 

EXHIBIT C : Balance Sheet as of December 
31st, 1923, After the Sale of 
Assets. 

Respectfully submitted, 

Puder & Puder, 
Certified Public Accountants (N. J.) 
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ROTHSTEIN, INC. 

EXHIBIT A. 

BALANCE SHEET AS OF DECEMBER 31st, 1923. 

(BEFORE ' SALE OF ASSETS) 

ASSETS 

CURRENT ASSE 1TS: 
Cash In ·Banks ............... $34,979.16 
Change Fund . . . . . . . . . . . . . . . . 670.00 

Total Cash . . . . . . . . . . . . . . . $ 35,649.16 
Accounts Receivable: 

Customers ............... $ 1,153.23 
Employees . . . . . . . . . . . . . . . 157.47 

Total Accounts Receivable ... . 
Inventory ................... . 
Bonds ...................... . 
Loans ....................... . 
Due from L. Rothstein ....... . 

TOT AL CURRENT ASSETS .. 

FIXED ASSETS: 
Office Furniture .............. $ 1,846.83 
Less : Reserve for 

1,310.70 
117,500.00 

500.00 
1,970.00 
4,000.00 

Depr ,eciation • . . . . . . . . . . . . . . 366.68 $ 1,480.15 

$160,!J29.86 

LIABILITIES AND CAPITAL 

CURRENT LIABILITIES: 
Accounts Payable, Merchandise .. .. $ 31,254.00 
Accounts Payable, Expenses . . . . . . 808.43 

TOT AL CURRENT LIABILITIES , ... 

CAPITAL STOCK: 
Pref.erred Capital Stock .......... $ 50,000.00 
Common Capital Stock . . . . . . . . . . . . 100,000.00 

TOT AL CAPITAL STOCK ISSUED 

$ 32,062.43 

Tube Cash System ............ $ 3,000.00 AND OUTSTANDING . . . . . . . . • . 150,000.00 
Less: Reserve for - SURPLUS: 

Depreciation . . . . . . . . . . . . . . . 870.00 2,130.00 Balance, January 1st, 1923 ......... $ 3,035.62 

Cash Registers ............... $11,406.25 
Less: Reserve for 

Depreciation . . . . . . . . . . . . . . . . 2,862.31 8,543.94 

Add: Proft for year ended Decem-
ber 31st, 1923, as shown on 
Exhibit B. . . . . . . . . . . . . . . . . . . . . 9,172.98 

; Store Fixtures ............... $18,265.54 
Less: Reserve for 

Total ............................. $ 12,208.60 
Less: Dividends Paid . . . . . . . . . . . . 3,500.00 

Depreciation . . . . . . . . . . . . . . . 5,166.45 13 099 oo ' . ., SURPLUS-DECEMBER 31st, 1923 8,708.60 

Electric Fixtures ............. $ 1,350.00 
Less: Reserve for 

Depreciation . . . . . . . . . . . . . . . 391.50 958.50 

Addressograph ............... $ 2,932.75 
Less: Reserve for 

Depreciation .............. . 748.41 2,184.34 

Autos ........................ $ 826.90 
Less: Reserve for 

Depreciation . . . . . . . . . . . . . . . 187.20 639.70 

TOT AL FIXED ASSETS ..... . 29,035.72 

DEFERRED ASSETS: 
Unexpired Insurance 805.45 

TOTAL ASSETS .... ... ........................... $190,771.03 TOTAL LIABILITIES AND CAPITAL ........ $190,771.03 

NOTE: Letter attached 1:fereto is herewith made a art of this Exhibit. 
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ROTHSTEIN, INC. 

EXHIBIT B. 

STATEMENT OF INCOME AND PROFIT AND LOSS FOR 
PERIOD JANUARY 1st, 1923 TO DECEMBER 31st, 1923. 

INCOME: 
Sales: 

Cash Sales 
C. 0. D. Sales 
Trading Stamps 
Charge Sales 

$324,284.00 
4,059.19 
8,898.35 
7,812.20 

Total Sales 
Less: Returns 

Refunds 

$345,053.74 
$ 382.67 

1,494.46 1,877.13 

NET SALES 

COST OF GOODS SOLD: 
Inventory, January 1st, 1923 
Purchases 
Freight-In ward 
Repairs to Merchandise 

Total Inventory and Purchas ,es 
Less: Inventory, December 

31st, 1923 

T'OT AL COST' OF GOODS SOLD 

GROSS PROFIT ON SALES 

SELLING EXPENSES: 
As Shown on Exhibit B-

Schedule #1 

NET PROFIT ON SALES 

GENERAL AND ADMINISTRATIVE 
EXPENSES: 

As Shown On Exhibit B-
Schedule # 2 

NET PROFIT ON OPERA TIO NS 

NET FINANCIAL INCOME: 
As Shown On Exhibit B-

Schedule #3 

$113,890.98 
247,412.60 

1,008.95 
125.09 

$362,437.62 

117,500.00 

$343,176.61 

244,937.62 

$ 98,238.99 

73,903.27 

$ 24,335.72 

22,823.51 

$ 1,512.21 

7,660.77 
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NET PROFIT FOR PERIOD JAN-
UARY 1st 1923 to DECEM-

' BER 31st, 1923, 
As Shown On Exhibit A 

ROTHSTEIN, INC. 

EXHIBIT B-SCHEDULE # 1. 

$ 9,172.98 

SELLING EXPENSES FOR PERIOD JANUARY 1st, 1923 TO 
DECEMBER 31st, 1923. 

WAGES: 
Cashiers 
Window Trimmers 
Sales W,ages 
Commissions 

TOTAL WAGES 

REPAIRS: 
Electric Fixtures 
Typewriter 
Addressograph 
Measureograph 

TOT AL REP AIRS 

Advertising 
Trading Stamps Redeemed 
Packing Expenses 
Supplies 
Auto Expenses 
Window Cleaning 

. Store ExJ)enses 
Window Trimming Expense 
Postage 
Rent 
Light, Heat and Power 
Advertising for Help 
Painting 
Depreciation: Electric Fixtures 

Furniture 
Tube Cash System 
Cash Registers 
Store Fixtures 
Addressographs 
Autos 

Insurance 

$ 1,076.52 
2,809.15 

28,857.17 
2,859.01 

$ 268.10 
15.27 

2.37 
55.70 

$ 4,063.38 
8,898.35 

192.44 
525.43 
561.62 
172.00 
320.00 

2.50 
331.57 

12,000.00 
3,737.18 

55.06 
1,597.80 

135.00 
184.68 
300.00 

1,072.43 
1,826.55 

293.27 
117.20 

1,573.52 

$ 35,601.85 

341.44 

37,959.98 
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ROTHSTEIN, INC. 

EXHIBIT C. 

BALANCE SHEET AS OF DECEMBER 31st, 1923. 

(AFTER SALE OF ASSETS) 
ASSETS 

ASSETS: 
LIABILITIES AND CAPITAL 

Cash In Bank 
Change Funds 

Total Cash 
Accounts Receivable: 

Customers 
Employees 

Total Accounts Receivable 
Bonds 
Loans 
Due from L. Rothstein 

$ 34,979.16 
670.00 

$ 1,153.23 
157.47 

$ 35,649.16 

LIABILITIES: 
Accounts Payable-Merchandise 
Accounts Payable-Expense 

TOT AL LIABILITIES 

CAPITAL STOCK: 
Preferred 
Common 

TOT AL CAPITAL STOCK 
SURPLUS: 

$ 31,254.00 
808.43 

$ 50,000.00 
100,000.00 

$ 3,035.62 Due from Rosenberg & Weintraub 
Unexpired Insurance 

1,310.70 
500.00 

1,970.00 
4,000.00 

142,500.00 
805.45 

Balance, January 1st, 1923 
Add: Profit from Trading, as 

on Exhibit B 
shown 

TOT AL ASSETS 

' 
• 

0 
Q 
a 
Q 

9,172.98 
--Total 

Less: Dividends Paid 
Loss on Sale of Assets 

$ 12,208.60 
3,500.00 
4,035.72 

SURPLUS-DECE:MBER 31st, 1923 

$186,735.31 TOT AL LIABILITIES AND CAPITAL 
Note: Letter atta ched hereto is h ere with made a part of this Exhibi t . 
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EXHIBIT P. 15. 

This agreement made the 18th day of N ovem-
ber, 1925, between MAx WEINTRAUB, of 978 East 
24th Street, in the City of Brooklyn and State 
of New York, party of the first part; JOSEPH 

1 O I(LA USNER and MA URI CE EPSTEIN, parties of the 
second part, and ELIAS RosENBERG, party of the 
third part. 

Witnessetl1, that the said :.Max Weintraub, 
party of tbe first part, agrees to sell and convey 
to the said Joseph Klausner and Maurice Ep-
stein, parties of the second part, on November 
19, 1925, three hundred seventy-five (375) shares 
of the capital stock of Rothstein 's Corporation, 
a corporation of New Jersey, of which three 

20 hundred and seventy-four (374) shares are now 
owned and held by Max Weintraub and standing 
in his name on the hooks of the said corporation 
and one share is now owned and held by Sarah 
Weintraub, wife of the said Max Weintraub, 
and standing in her name on the books of the 
said corporation, and to make and execute unto 
the said Joseph I(lausner and Maurice Epstein 
all assignments, transfers and conveyances neces-
sary to assure the same to them, their executors, 

30 administrators and assigns. In consideration 
whereof, the said Joseph l{lausner and Maurice 
Epstein agree to pay unto the said Max Wein-
traub for such stock the sum of Thirty-seven 
Thousand Five I-Iundred ($37,500) Dollars in 
the follovving manner: Ten Thousand ($10,000) 
Dollars upon the execution and delivery of this 
agreement and the balance of Twenty-seven 
Thousand Five Hundred ($27,500) Dollars upon 
the said assignment and delivery of the said 

4 0 shares of stock to the said Joseph I(]ausner and 
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:Maurice Epstein, and the shares of stock _so 
assigned shall be properly executed and del~v-
ered to the said Joseph I(lausner and Maurice 
Epstein. 

The said l\1ax Weintraub hereby makes the 
following representations and warranties_ to in-
duce the said Joseph I(lausner and Maurice Ep-
stein to purchase the above mentioned stock, and 
hereby guarantees that the following statements 
are true: 

1. The total stock outstanding and issued of 
the said Rothstein 's Corporation is seven hun-
dred fifty (750) shares of stock. 

10 

2 Neither the said Max Weintraub nor Sarah 
Weintraub, his wife, have transferred, assigne?, 
set over, pledged, mortgaged or encumber~d 1n · 

20 any manner whatsoever the above mentioned 
three hundred seventy-five ( 375) shares of stock, 
or any part thereof, and the said shares of s!ock 
are free and clear of all encumbrances and hens 
whatsoever. 

3. r_:rhe following liabilities of the said cor-
poration as of November 16, 1925 have not been 
changed and are as follows: 

(a) Accounts payable for merchan-
dise . . . . . . . . . . . . . . . . . . . . . . . $26,836.15 

(b) Loans and notes due banks. . . . 18,333.34 
( c) Other loans and notes due. . . . 27,500.00 

It is understood that these liabilities have been 
ascertained and taken from the books of the 
corporation by IT. C. HobbinR nnd Mr. Arm-
strong, Aeeonntants. 

4. It is understood and agreed that the sum 
of Seven Thousand ($7,000) Dollars, advanced 
by the said l\1ax Weintraub to the sa~d corpora-
tion shall remain as assets of the said corpora-

30 
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tion and that the said l\!Iax Weintraub has no 
claim, vvha~soever, against the said corporation 
for the said surr1 of Seven Thousand ($7 000) 
Dollars or any part thereof. ' 

5. The said Joseph l{lausner, Maurice Ep-
l O s~ein and Elias Rosenberg hereby agree to as-

sign, transfer and set over unto the said Max 
Weintraub all their right, title and interest in 
and to a certain ca use of action and claim now 
pending in the Essex County Circuit Court 
against Louis Rothstein and Rothstein Inc . . ' ., 
corporation different and separate from the 
above mentioned Rothstein 's Corporation. 

6. The said Max Weintraub hereby agrees to 
execute a general release to the said Rothstein 's 

20 Corporation of all claims whatsoever, and repre-
sents that there is n~thing due and owing, what-
soev?r, from the said Rothstein 's Corporation 
to lum, and the said general release shall be 
executed and delivered upon the payment of the 
balance of the purchase price. 

7. The said M~x Weintraub further agrees 
to execute and deliver to the said Joseph Klaus-
ner and Maurice Epstein an affidavit as to the 
trut~ of the above representations and war-

30 ranties upon the payment of the balance of the 
purchase price. 

8. The said Elias Rosenberg hereby consents 
to the sale and assignment of the said shares of 
stock by the said Max Weintraub to the said 
Joseph Klausner and Maurice Epstein. 

9. The said Max Weintraub further represents 
and war~ants that he has done nothing whatso-
ev~r to incur any liabilities on account of the 
said Rothstein 's Corporation, which are not set 

40 forth upon the books of the said corporation. 
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IN vVITNESS WHEREOF, the said parties have 
hereunto set their hands and seals the day and 
year first above written. 

:M.AX ,VEINTRAUB 
JOSEPH KLAUSNER 
MAURICE EPSTEIN 
ELIAS ROSENBERG 

Signed, sealed and delivered 
in the presence of 

DAVID M. KLAUSNER. 

(L.S.) 
(L.S.) 
(L.S.) 
(L.S.) 

This agreement made the 19th day of No-
vember 1925 between MAX WEINTRAUB and 

' ' SARAH WEINTRAUB, his ·wife, of 978 East 24th 
Street Brooklyn, N. Y., parties of the first part; ' . J osEPH KLA usNER and 1\t1A URI CE EPSTEIN, parties 
of the second part ; ELIAS RosENBERG, party of 
the third part, and RoTHSTEIN 's, a corporation 
of New Jersey, party of the fourth part. 

Whereas, the said parties of the first part 
are now the owners and holders of 375 shares 
of stock of Rothstein 's, a corporation of New 
Jersey, and are about to assign, transfer and 
set over to the said parties of the second part 
the said 375 shares of stock for the sum of 
Thirty-seven Thousand Five Hundred ($37,500) 
Dollars: 

Now therefore, in consideration of the above 
premises and for the further consideration of 
One ($1.00) Dollar to each in the other hand 
paid, the said parties to this agreement hereby 
covenant and agree that the agreement dated 
November 18, 1925, between the said Max Wein-
traub, Joseph JClausner, 1\![aurice Epstein and 

10 
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Elias Rosenberg shall be annexed hereto and 
made a part hereof. 

The parties of the second part, third part and 
fourth part do hereby agree that they will exe-
cute any and all papers necessary to effect 

10 the assignment of the cause of action mentioned 
in the annexed agreement; it being understood 
that this cause of action is for the recovery of 
damages for fraudulent representations or mis-
representations to the said Max Weintraub or 
Rothstein 's, a -corporation of New Jersey. 

The said parties of the second part, third 
part and fourth part also agree that they will 
execute all papers necessary, under the laws 
of the State of New Jersey, to enable the said 
parties of the first part to carry on this action 20 
in their name. 

The said parties of the first part do hereby 
agree to indemnify the parties of the second 
part, third part and fourth part against any loss 
to them or either of them, that may result from 
the above mentioned cause of action. 

The said parties of the second part, third 
part and fourth part do hereby agree to :in-
demnify the parties of the first part against any 

3 0 loss which they may suffer by reason of the 
notes of the party of the fourth part, as shown 
upon the books of the said corporation as of 
November 16, 1925, which notes were personally 
endorsed by the said Max Weintraub. 

IN WrTNEss WHEREOF, the said parties of the 
first, second and third parts have hereunto set 
their hand and seal the day and year first above 
written, and the said party of the fourth part 
has ca used its corporate seal to be hereto affixed 

40 and attested by its Secretary and these presents 
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to be signed by its President, the day and year 
first above written. 

MAX WEINTRAUB 
SARAH WEINTRAUB 
JOSEPH KLAUSNER 
MAURICE EPSTEIN 
ELIAS ROSENBERG 

(L.S.) 
(L.S.) 
(L.S.) 
(L.S.) 
(L.S.) 
(L.S.) 

................................ 

Signed, Sealed and Delivered 
in the presence of 

DAVID M. KLAUSNER. 

Attest: 

ROTHSTEIN'S, 
a corporation of New Jersey, 

by ELIAS ROSENBERG, 

President. 

,T OSBPH I( LA USNER, 

Secretary. 
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Ru.le to Show Cause. 

RULE TO SHOW CAUSE. 

Filed November 20, 1926. 

ESSEX COUNTY CIRCUIT COURT. 

RoTHSTEIN 's, a corporation, MAx 
WEINTRAUB and ELIAS RosEN -
BERG, 

Plaintiffs, 

vs. 
Louis RoTHSTEIN and RoTH-

STEINS INc., a corporation, 
Defendants. 

Action 
at Law. 

Rule to 
Show Cause. 

On application, n1ade vvithin six days after the 
rendering of the verdict herein ; 

It is on this 18th day of November, A. D. Nine-
teen Hundred and Twenty-six, on motion of 
Charles lVI. Clancy, attorney of the defendants, 
Louis Rothstein and Rothstein 's, Inc., a corpora-
tion, ORDERED that the plaintiffs show cause be-
fore this Court on the 4th day of December 

30 next, at 10 A. M., why the verdict in this case 
should not be set aside and a new trial granted 
to the said defendants. 

40 

And it is further ORDERED, that the defendants 
be permitted to reserve the exceptioi:is taken at 
the trial and that this rule shall not preclude 
the taking of an appeal by the said defendants. 

WM. A. SMITH, 
Judge. 
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Rule n ,ischa1'ging Ritle to Show Cause. 

This order is dated November 18, 1926. 

Acknowledgment of service of copy made on 
original by Abraham Henig, Attorney for Plain-
tiffs, Nov. 18, 1926. 

Original filed with County Clerk. 

RULE. 

Filed March 9, 1927. 

ESSEX COUNTY CIRCUIT COURT. 

ROTHSTEIN 's, a corporation, i1Ax 
WEINTRAUB and ELIAS RosEN-
BERG, 

Plaintiffs, 

vs. 
Louis ROTHSTEIN and RoTH-

STEINS INc., a corporation, 
Defendants. 

Action 
at Law. 

Rule. 

The rule to show cause why the verdict in the 
above entitled cause should not be set aside hav-
ing been argued by Alfred F. Skinner, of counsel 
with the defendant for the rule, and Merritt 
Lane, of counsel with the plaintiff contra, and the 
matter having been considered by the court; 

It is, on this 8th day of March, 1927, ORDERED 
that the application for a new trial be denied and 
the rule to show cause be discharged with costs. 

WILLIAM A. Si1ITH, 
C. J. 
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Notice and Grounds of Appeal. 

NOTICE OF APPEAL AND GROUNDS 
OF APPEAL. 

Filed April 19, 1927. 

ESSEX COUNTY CIRCUIT COURT. 

ROTHSTEIN 's, .a corporation, MAx 
WEINTRAUB and ELIAS RosEN -
BERG, 

Plaintiffs, 

vs. 
Lours RoTHSTEIN and RoTH-

STEINS INc., a corporation, 
Defendants. 

Action 
at Law. 

Notice of 
Appeal and 
Grounds for 
Appeal. 

To Abraham Henig, attorney for plaintiffs: 

Take notice that the defendants appeal to the 
Court of Errors and Appeals from the whole of 
the judgment entered in this cause, on the follow-
ing grounds :' 

1. The Court allowed Harry B. I(ossove to 
testify as an expert upon matters as to which he 
was not s-hown to be qualified to testify. 

2. !ifotion made by counsel for the defendants 
for the direction of a verdict for six cents ($.06) 
damages in favor of plaintiff Weintraub on the 
ground that said plaintiff had shown no proof of 
any loss whatever as a result of the alleged 
fraud, was erroneously denied. 

3. Motion made by counsel for the defendants 
for the direction of a verdict for nominal dam-
ages in favor of plaintiff Rosenberg on the 
ground that said plaintiff was shown to have 
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parted with all his beneficial interest in the case, 
and had shown no loss, was errone?usly denied. 

4. The Court refused to charge the seventh 
request of the defendants to charge, which re-
quest was as follows: 

(7) If you find from the evidence that 
plaintiffs Weintraub and Rosenberg, or 
either of them were able, by reason of intelli-
gence and experience, together with the op-
portunity for investigation, observation and 
inquiry, to judge for themselves, the prob-
able profits from the business they proposed 
to carry on at the leased premises, your ver-
dict should be for the defendant. 

5. The Court refused to charge the tenth re-
quest of the defendants to charge, which request 
was as follows : 

(10) If you find from the evidence that 
the plaintiffs after knowledge that any of 
the representations on which they had relied 
in making the purchas •e from defendant was 
false, continued to make a payment or pay-
ments on account of the purchase price, your 
verdict should be for the defendant, Roth-
stein. 

10 

20 

6. The Court refused to charge the eleventh 30 
request of the defendants to charge, which re-
quest was as follows: 

(11) If you find from the evidence that 
plaintiffs, after taking title to the goods sold 
made a payn1ent on account of the purchase 
price at a time when from observation or op-
portunity for ascertainment of the facts they 
should have known that the representation, 
if any, on which they had relied, was false, 
your verdict should be for defendant, Roth- 40 
stein. 

• 
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7. The Court refused to charge the twelfth 
request of the defendants to charge, which r e-
quest was as follows: 

(12) If the plaintiffs have failed to sat-
isfy you by a preponderance of evidence that 
the value of the merchandise and fixtures 
purchased was less than represented by de-
fendant, your verdict should be for defend-
ant, Rothstein. 

8. The Court refused to charge the thirteenth 
request of the defendants to charge, which re-
quest was as follows: 

( 13) If the plaintiffs have failed to sat-
isfy you by a preponderance of the testi-
mony that a representation was made by 
defendant as to the value of the goods and 
fixtures they were buying on which they 
reasona ·bly relied, and which was false, your 
verdict should be for defendant, Rothstein. 

9. ~rhe Court refused to charge the fourteenth 
request of the defendants to charge, -which re-
quest was as follows: 

(14) Unless the plaintiffs show you by a 
preponderance of the evidence that the de-
fendants' representation to them as to the 
volume of business during the precedjng 
year was substantially incorrect and known 
to him to be incorrect, and that plaintiffs 
justifiably relied on that representation, you 
should give that charge no further consid-
eration. 

10. The Court refused to charge the fifteenth 
request of the defendants to charge, which re-
quest was as follows: 

(15) Unless plaintiffs show you by pre-
ponderance of testimony that defendant rep -
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resented to them "that the business had 
earned during the then . past three years, 
aoove all expenses, a net return of 8 per 
cent. per year on the total gross business'' 
and that such was false, and was a material 
inducement to plaintiffs to purchase the mer-
chandise and fixtures in question, your ver-
dict should be for defendant, Rothstein. 

11. The Court refused to charge the nine-
teenth request of the defendants to charge, which 
request was as follows-: 

( 19) If the representation made to plain-
tiffs was as to the profits the plaintiffs might 
make and not the profits Rothstein had made 
your verdict should be for defendant, Roth-
stein. 

12. The Court erred in charging that the bur-
den was upon the plaintiffs to establish their case 
by a fair preponderance of the evidence. 

13. The Court erred in charging that if the 
plaintiffs relied on their own or their agent's 
investigation, they could not offer the false rep-
resentation of the defendant as ground for deceit. 

14. The Court erred in charging that if the 
jury brought a verdict for the plaintiffs it should 
be in one su1n in favor of both plaintiffs. 

15. The Court erred in charging that this 
property was purchased by the plaintiffs-, but 
that they took title in the name of a corporation 
and took the stock in that corporation; that this 
was their method of taking possession of the 
property and that they did not lose their right 
to recover their loss in the case if it were caused 
by the fraudulent representation of the defend-
ant. 

10 
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16. The Court erred in that portion of its 
charge in which it referred to the testimony as to 
the. way in which the people of the dry g;ods 
business or department store business figure 
value; that where a concern earns a certain per 

10 
cent. of profit on its gross sales, they are usually 
apt to take one hundred per cent. of the value of 
stock and fix~ures; and that the jury had evi-
dence concerning profit before it in determinino-
what the true value of the property was. b 

20 

30 

17. The Court erred in charging that the pur-
chase was not simply a purchase of so much 
stock and fixtures and that the jury could judge 
the true value from what it found the income of 
the pr?p~rty was, if it . applied that method . 
determining the value. in 
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BRIEF FOR APPELLANTS. 

The appeal is from a judgment of the Essex 
County Circuit Court in favor of the appellees, 
Max Weintraub and Elias Rosenberg, and against 
the appellants for $25,000.00 damages and $114.-
40 costs. The action was for deceit, to recover 
damages claimed by the appellees from alleged 
false representations by the appellants in con-
nection with the sale of a department store busi-
ness of the appellants to the appellees. ( Com-
plaint, record, p. 2.) The complaint presented a 
second cause of action, but as to this the ap-
pellees were non-suited in the course of the 
trial and we are concerned only with the action 
for deceit. (Record, pp. 189, 190.) Plaintiff, 
Rothstein 's, was non-suited on the first count, 
leaving Weintraub and Rosenberg as plaintiffs. 

FACTS. 
The appellees, Weintraub and Rosenberg, at 

the time of the purchase of the business of the 
appellants, were conducting a department store 
business in Brooklyn, New York, and had been 

• 
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in this business for many years.- (Record, pp . 
17, 39, 130, 139.) 

In January of 1924, they met the appellan t, 
Rothstein, who was conducting a departmen t 
store in Newark and negotiations for the pur-
chase of the department store business of Rot h-
steins, Inc., of which company Rothstein was 
president, followed, resulting in the purchase by 
the appellees, Weintraub and Rosenberg, of th is 
department store business. (Record, pp. 16 to 21, 
24-29, 43, 131-137.) An agreement was execute d 
between the appellant Rothsteins, Inc., and the 
appellees, Weintraub and Rosenberg, on Janu -
ary 21, 1924, setting forth the terms of the sale . 
(Exhibit ·p_ 2, record, p. 341.) This agreemen t 
fixes the price for the merchandise at $117,500.00 
and for the fixtures at $25,000.00. It further pro -
vided that the bill of sale for the merchandise 
and fixtures was to be delivered to a corporation 
to be formed by Weintraub and Rosenberg and 
the payments were to be made "by this corpora -
tion. The purchase price was to be paid $75,-
000.00 in cash and the balance in monthly in-
stallments of $2,000.00, as evidenced by notes 
covering the period from April 1, 1924, to De-
cember 31, 1926. In pursuance of this a bill of 
sale was executed by the appellant, Rothsteins, 
Inc., to Rothstein 's, a corporation formed by the 
appellees, Weintraub and Rosenberg. The bill 
of sale covered the merchandise and fixtures, as 
called for by the agreement of sale and the 
schedule attached covered also the good-will of 
the business. (Exhibit P. 3, record, pp. 346 to 
348.) 

It is contended by Weintraub and Rosenberg 
that in the course of the negotiations for the pur -
chase of _this business the appellant, Rothstein , 
made certain representations which were false 
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and which induced them to purchase; that these 
representations were that the expenses of run-
ning the business were $76,000.00 annually and 
that the business had shown a profit of from 8% 
to 10% on a gross business of $350,000 a year. 
(Record, pp. 17, 19, 20, 24, 25, 131 to 136.) This 
was denied by the appellant, Rothstein. He testi-
fied that t~e appellees, ~eintraub and Rosenberg, 
made their own examination of the business 
(record, pp. 277, 280 to 285); that he did not 
make any representation as to the profits, ex-
cept that he told Rosenberg that the expenses 
were 25% to 27% of the gross sales. (Re-cord, pp. 
287, 314.) This would make the expenses from 
$94,000.00 to $97,500.00. He further testified 
that one Apfelbaum, a real estate agent who 
negotiated the sale, stated that there would be 
left at least $24,000 or $28,000 a year. (Record, 
pp. 287, 288.) 

Following the closing of the transaction, the 
appellees took possession of the business and con-
ducted it. A few days after the closing, the ap-
pellee, Weintraub, discovered that a book of the 
appellants showed that the expenses were $98,000 
{record, p. 21), and that he then charged the ap-
pellant, Rothstein, with having · cheated him 
( re~ord, pp. 29, 30). So that according to the 
testimony of the appellees they discovered · the 
alleged fraud a few days after the deal had been 
closed. (Record, pp. 21, -143.) He and Rosen-
b_erg, through their corporation, Rothstein 's, con-
tinued to conduct the business until November 
1925, when Weintraub sold out his one-half of th~ 
stock of Rothstein 's to third parties for the sum 
of $37,500.00. He had contributed $37 500.00 
toward the original purchase of the busines~ from 
Rothsteins, Inc., and he had put in an additional 
$7,000.00, so that he got hack the amount he had 
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paid in except the $7,000.00 which he had ad-
- vanced to the company · to conduct the busines s 

over a period of almost two years after the dis- · 
covery of the alleged fraud. (Record, pp. 51, 52, 
145.) Rosenberg continued in the business un til 
March, 1926, when he sold out for $19,000.00. His 
original contribution toward the purchase was 

_ .$37 ,500.00, so he claims a net loss of $18,500.00. 
(Record, pp. 137, 143.) 

Weintraub, in connection with the sale of his 
stock, retained his claim against the appellan ts 
(Exhibit P. 15, record, pp. 358 ·to 36~), and at 
the same time Rosenberg assigned to Weintrau b 
all his claim against the appellants. (Record, p . 
145, Exhibit P. 15, record, pp. 358 to 363.) The 
appellees' testimony is that for a period of some 
two years after the sale of the business by th e 
appellant and after the discovery of the fraud , 
they operated the business at some profit . 
(Record, p. 56.) 

During this period they suffered from a fire. 
(Record, p. 143.) 

The notes which were given by Weintraub and 
Rosenberg to Rothsteins, Inc., for the balance of 
the purchase price were paid as they becam e 
due. (Record, p. 65.) 

The merchandise purchased from Rothsteins, 
Inc., at $117,500 .00 was sold by Weintraub and 
Rosenberg for more than that amount. (Record , 
pp. 62, 141.) 

LAW. 

Appellants will not press the first, fifth, sixth , 
tenth and twelfth grounds of appeal. 

·The Court erroneously denied appellants' mo-
tion for the direction of a verdict for six cents 
damages in favor of appellee, Weintraub. 
(Ground 2.) 

The established measure of damages for false 
rep resentations is the difference between the 
amount paid and the real value of the property 
at the time when the fraud was discovered. 

Crater v. Binninger, 33 N. J. L. 513; 
Duffy v. McKenna, 82 N. J. L. 62; 
Mitchell v. Bassett, 99 N. J. L. 110; 
Richardson v. Lowe, 149 Fed. 625. 

Under this rule the plaintiff must offer evi-
dence as to the actual value of the goods at the 
time of the sale or at the time that the fraud 
ceased to be operative and in the absence of such 
pr oof, only nominal damages can be recovered. 

Duffy v. McKenna, 82 N. J. L. 62. 

In the case of Bat,ura v. McBride, 75 N. J. L. 
480, there is a seeming departure from this rule 
where the Court states that the measure of dam-
ages is the difference between the real value of · 
the property purchased and the value which that 
pr operty would have had if the representation 
had been true. It is submitted that the rule first 
stated above is the proper rule of damages in the 
instant case. Even if the rule adopted in the 
Bat ura case be a proper one, it would be inap-
plicable to the facts in the instant case. The al-
leged misrepresentations relate to the profits 
that had been made. In the Batura case the evi-
dence was as to definite rentals for a fixed 
period and the total amounts were capable of ex-
act computation. Profits are speculative. To 
permit of recovery they must be definitely proved. 
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Under neither of these rules above-stated have 
the appellees proved their damage. 

There is no proof as to what the property was 
worth at the time of the sale or at the time of the 
discovery of the alleged fraud a few days later . 
There is no proof as to what the appellees' profits 
would have been if the busines .s had been as rep-
resented. What the appellees could have made 
under other conditions is entirely speculative. 
There are too many elements entering into this 
to permit it to be ascertained with sufficient cer-
tainty so as to permit of recovery. And there 
is no proof in the case ·from which the jury could 
determine what the property was actually worth, 

-or, under the second rule of damage, what the 
property would have been worth had it been as 
represented. 

The evidence establishes the fact that Wein-
traub sold out his interest for exactly the same 
amount that he had paid in. He got back as much 
as he put in, with the exception of $7,000.00 in-
vested by him or loaned to the corporation after 
the purchase of the property and during the 
course · of a year and a half that he was engaged 
in the management of it subsequent to the dis-
covery of the alleged fraud. The investment or 
loan of this $7,000.00 had nothing whatsoever to 
do with the alleged misrepresentation and can-
not be considered an item of damage. The al-
leged misrepresentations were not an induce-
ment to Weintraub to invest or loan the addi-
tional sum of $7,000.00 and had no connection 
with it. After he learned of the alleged fraud, 
he, of his own free will and in the exercise of his 
-judgment, saw fit to advance this money to his 
corporation and he apparently considered it ad-
visable to invest this additional sum in the busi-

ness. What return he got on his investment 
does not appear. 

The appellees under their agreement purchased 
the merchandise and fixtures, the right to use 
the name ''Rothstein'' and a lease. The agree-
ment to secure this lease by the appellants was 
a part of the consideration for the transaction. 
(Exhibit P. 2, record, p. 342.) There is no proof 
in the case as to what the use of the name "Roth-
stein'' was worth or what the lease was worth. 
The latter certainly had a definite value. There 
is no contention that the appellees did not re-
ceive the full value of this lease. Even if there 
were proof as to the fact that the merchandise 
and fixtures were worth less than the amount 
paid, this would not be sufficient in determining 
the loss. There would have to be taken into con-
sideration the value of everything that the ap-
pellees received in return for the amount they 
paid and this includes the lease and the use of the 
name ''Rothstein.'' 

Just what the appellees received is not shown 
by the proofs. All that appears is that they 
received more from the sale of the merchandise 
than they paid. There is no contention that the 
fixtures were worth less than they paid. It ap-
pears that they received rent which they did not 
put through their books and the amount of which 
is not disclosed by the testimony. (Record, p. 
57.) 

While the profits that the appellees lost, we 
submit, are not an element of damage in this 
case and therefore cannot be recovered, aside 
from this they are entirely too speculative and 
uncertain to permit of recovery. There are too 
many elements entering into this question to per-
mit of definite ascertainment. What an efficient 
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management might accomplish would be ·entirely 
different from what another management might 
accomplish. It would be going into the realm of 
speculation and would not lay the basis for as-
certainment in the form of a money judgment. 
Furthermore, there is no attempt to prove what 
the profits were that the appellees actually did 
make or what they could have made. Their testi-
mony shows that they received moneys that did 
not go through the books and the amount of which 
they do not disclose. (Record, pp. 57 to 59.) If 
it is contended that there is proof as to the 
earning capacity, it is submitted that this is not 
an element of damage and it is not proof that the 
true value of the goods was less than the price 
paid. 

The law is too well settled that speculative 
profits cannot be recovered, and that in order to 
permit recovery they must be capable of being 
determined with reasonable certainty under tlw 
proofs, to require the citation of many authoritie;;. 

Bartow v. Erie R. l_l. Co., 73 N. J. L. 12; 
East Jersey Water Co. v. Bigelow, 60 N. J. 

L. 201; 
McCornick v. U. S. Mining Co., 185 Fed. 

748. 

It is submitted that what the appellees under 
the new management might have made in the busi-
ness and the proofs of what they actually did re-
ceive from the business are too uncertain and 
speculative to permit of recovery in the nature 
of damages or to form a test of the value of the 
property purchased. 

A case peculiarly in point is Loewer v. Paris, 
57 Fed. 368 (Cir. Court of Appeals, 2nd Cir). 
This was an action to recover damages for al-
leged deceit in connection with the sale of a busi-
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ness. The purchaser contemplated transferring 
it to a corporation to be formed for that pur-
pose. The Court held that the profits which t~e 
purchaser would have made were too uncertain 
and speculative to be recoverable. 

M. Shultz Co. v. Gether, 198 N. W. 433 (Wis.) 
is also in point. In this action defendant on 
counter-claim sought to recover loss of . pro~ts 
for the purchase of goods for a corporation 
which defendant contemplated forming and the 
value of which he claimed the plaintiff had mis-
represented. The Court held th~t damages for 
loss of profits which the corporation would have 
made if successful were speculative and could not 
be recovered. 

At p. 436: 
"We have, therefo~e, to a!l intent~ ~nd 

purposes a new business with a distinct 
capitalization a new owner and a new man-
ager. What ~uch corporatio~ will be able to 
show during the allege~ period of the c?n-
tract by way of profits 1s ~erely speculative 
and the law is well established that under 
such circumstances damages for loss of 
profits for breach of contract cannot be re-
covered.'' 

17 C. J., p. 797 (Damages). 

'' Where a new business or enterprise is 
floated and damages by way of a profit ~re 
claimed for its interruption or prevent10n 
they will be denied for the reason th~t such 
business is an adventure and speculative and 
remote, existing only in anticipation.'' 

The same argument applies as to the _claim of 
the appellee, Rosenberg, which was a~signed to 
Weintraub. In his case, the evidence is that lw 
disposed of his interest for the sum of $19,000.00, 
whereas he had contributed for his share of the 
purchase price the sum of $37,500.00. This he 
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claims resulted in a loss of $18,500.00. It is 
entirely speculative, and neither under the rule 
of the Crater case or of the Batura case could 
it be recovered as damages. The sale which re -
sulted in this loss was over two years after thn 
purchase of the property from the appellants and 
the discovery of the alleged fraud. During that 
time many causes intervened which affected the 
selling price. Among others a serious fire oc-
curred. It does not appear how much insurance 
money was paid. (Record, pp. 143, 249, 250.) 

It is submitted that the appellees should not be 
permitted to speculate with the business for a 
period of two years, conducting it according to 
their own ideas and then recover their loss from 
the appellants. It is undisputed that the mer-
chandise which they got sold for more tha:p. they 
paid for it and it is unquestionably the fact that 
the merchandise that each of them sold when 
they got out of the business in November, 1925, 
and March, 1926, was not the merchandise that 
they had bought from the appellants. It is not 
the value of the merchandise which they pur-
chased to replenish their stock that fixes the 
measure of damages, but the value of the mer-
chandise sold by the appellants. If the contrary 
were the case the appellees would be permitted to 
dispose of the merchandise purchased from the 
appellants at a large profit and then purchase 
merchandise of an inferior grade, selling this 
and recovering the difference from the appellants. 
It would change the measure of damages in a 
case of this kind from the difference between the 
price paid and the real value of the goods bought 
to the difference between the price paid and the 
real value of other goods substituted by the pur-
chaser. 
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Apparently the j~ry arrived at the amount of 
their verdict, $25,000.00, by taking the $7,000.00 
which Weintraub claims he invested in the busi-
ness or loaned to the company during the period 
tha t he was conducting the business and the sum 
of approximately $18,000;00 which Rosenberg 
claims was the difference between what he re-
ceived on the sale of his stock in the corporation 
some two years after the sale and the discovery 
of the alleged fraud and the amount that he con-
tri buted in the initial instance. This fails to 
take into consideration the fact that p_rofits were 
received by the appellees; that what they sold 
was not ·what they had bought; the value of the 
use of the name ''Rothstein'' and the value of 
the lease and the rentals received by the appel-
lees. 

Under the state of the evidence any verdict of 
the jury for substantial damages would be pure 
speculation and the appellants were entitled to a 
dir ection of verdict for nominal damages. 

POINT II. 
The Court erred in denying appellants' motion 

for the direction of a verdict for nominal dam-
ages in favor of the appellee, Rosenberg. 
(Ground 3.) 

The same argument applies in support of this 
point as in support of Point I. Furthermore, it 
is admitted that the appellee, Rosenberg, had 
par ted with all his beneficial interest in the case. 
(Record, p. 145, Exhibit P. 15, p. 358.) Under 
this state of the proofs, it was error to permit 
Rosenberg's claim in his own right to go to the 
jury for their determination of substantial dam-
ages. 
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POINT III. 

The Court erred in its refusal to charge the 
seventh request to charge of the appellants. 

This request was as follows: 
"If you find from the evidence that plain-

tiffs, Weintraub and Rosenberg, or either of 
them, were able by reason of intelligence 
and experience, together with the opportunity 
for investigation, observation and inquiry, 
to judge for themselves the probable profits 
from the business they proposed to carry on 
at the leased premises, your verdict should 
be for the defendant.'' ( Ground 4.) 

It is submitted that the rule is settled that a 
purchaser cannot blindly rely on representations 
made to him by the seller and that it is his duty 
to exercise reasonable care and prudence to in-
vestigate for himself. If he fails to avail him-
self of the opportunity to make such an investiga-
tion, he cannot be heard to eomplain. In deter-
mining the duty of the purchaser to make his own 
investigation and whether or not he has made 
reasonable efforts to verify the representations, 
there must be considered his experience and fa-
miliarity with the subject matter. A person who 
has the means of securing the desired information 
and is experienced and familiar with the subject 
matter is not justified in relying blindly upon rep-
resentations made to him. 

It is the province of the jury to determine 
whether u.nder all the facts in the case, having 
in mind the experience and knowledge of the 
person complaining, such person, in the light 
of his knowledge, has rnade a reasonable effort 
to investigate and satisfy his own conclusions and 
whether he had the right to rely on the repre-
sentation. 

Bowring v. Stevens, 2 Carrington & Payne, 
337; 
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Slau,ghter's Admr. v. Gerson, 13 Wall. 379; 
Poland v. Brownell, 131 Mass. 138; 
Long v. Warren, 68 N. Y. 426; 
Mahardy v. McHugh, 202 Mass. 148; 

, h'll 13h U s. 609 · Farrar v. Churc i , ·~ · ' 

Ellis v. Andrews, 56 N. Y. 83; 
Industrial Savings & Loan Co. v. Plummer, 

84 N. J.E. 185. 
s1nith v. Richard, 13 Pet. 26; 

75· 
Smith v. Richards, 13 Pet. 26; . 
Collins v. Jackson, 19 N. W. 947 (Mich.); 

26 C. J. p. 1142. 

In the instant case the appellees had been in 
the department store business for many years 

f ·1· ith the value of the merchan-and were am1 iar w I d f 
dise and business and had expe:t k~ow e ge o 
the various elements .. Th~ evidence is t~at 
made their own investigation; they ex_am1ne~ . 
books; they spent about fifteen days in ~h~ir in~ 

t . t· f the business before dec1d1ng t ves 1ga 10n o t d the 
buy. they thoroughly examined the s ~re an 

1 ' 1d it a•s a site for the bus1nes·s; they p ace arour · f th store 
made an examination of the contents o . e 
and an agreement was reached after a minute _ex-

. t· to the value of the merchandise. am1na 10n as d • hown 
That the appellees' judgment was soun is s e 
in the fact that they got more than the valu 
fixed. (Record, pp. 25, 41, 43, 44, 55, 56, 62, 135, 
142.) 

That they were experienced and fully _capable 
. . lusi· ons is undisputed. of forming their own cone 

(Record, pp. 39, 40, 55, 130, 139·) 

It is conceded that the main element entering 
• · d er·cl1and1· se was the loca-1nto the business an m 
tion of the business and the value of th e mer-
chandise. As to these two elements they made 
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their own investigation and were fully capable 
of forming their · independent judgment. They 
kn_ew that the store was in a 60% neighborhood, 
being careful to thoroughly investigate its loca-
tion. A 60% neighborhood, as explained by 
Weintraub, is a neighborhood where a man could 
not open up a store and immediately do busi-
ness; that the business would have to get estab-
lished. There is no claim that there was any 
alleged misrepresentation in connection with the 
gross business done by Rothstein, nor that his 
business was . established for many years. ( Rec-
ord, pp. 44, 272.) The matter of expenses was 
one entirely in the control of the appellee. There 
is a definite relation between location and ex-
penses recognized in the trade, so that on the 
basis of the location, appellees were in a position 
to determine for themselves what the expenses 
shoul~ be and the matter of these expenses, 
adopting the policies recognized in the trade . . ' was within the control of the appellees. · The 
fact that Rothstein spent more or less had noth-
ing to do with the expenses resulting from the 
conduct of the business by appellees. 

Under the evidence, the jury should have been 
i~structed that if they found that appellees, or 
either of them, were able by reason of intelli-
gen_ce and experience, together with the oppo;·-
tunity for investigation, observation and in-
quiry, to judge for themselves the probable 
profits from the business they proposed to carrv 
on, their verdict must be for the defendant. Th~ 
Court's charge in no respect left this question 
to the jury. It instructed the jury that it was 
important for them to consider the opportunities 
appellees had for investigation because it was 
necessary that the appellees believed the repre-
sentations ·were true. They were told that it 
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was for them to consider whether appellees made 
an investigation and whether they were led to 
believe otherwise. This is only . a partial state-
ment of the rule. Under the language of the 
charge the jury was told that the appellees were 
entitled to recover even though they made an 
examination which under the facts should have 
disclosed the truth or falsity of the alleged mis-
representation; that there could be a recovery 
if appellees, notwithstanding, relied upon the 
representations, whether or not such reliance was 
justified. They were not charged either that it 
was the duty of the appellees to make a reason-
able examination and that appellees were 
chargeable with the knowledge which such an ex-
amination ·would have revealed under the facts 
in the case, and that if such an examination 
would have disclosed the falsity of the repre-
sentations, there could be no recovery, whether 
or not an examination was made. Nor were they 
charged that it was for them to determine 
whether appellees had the right, under the cir-
cumstances, to rely on the representation. (Rec-
ord, charge, p. 330.) 

In Collins v. Jackson, supra, the Court 
charged the jury that if they believed from the 
evidence that the defendant was guilty of mak-
ing the false representations; that the plaintiff 
relied on them; that he made the purchase in 
consequence of those representations and suf-
fered damage, they should find for the plaintiff. 
The Appellate Court held that this charge was 
error, as 

''It· fails to inform the jury that they 
should find the representations were such 
that the plaintiff, under the circumstances, 
had the right to rely upon them." 
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POINT IV. 

The Court erred in its refusal to charge the 
twelfth request to charge of the appellants. 

This request was as follows : 
"If the plaintiffs have failed to satisfy 

you by a preponderance of evidence that 
the value of the merchandise and fixtures 
purchased was less than represented by de-
fendant, your verdict should be for defend -
ant, Rothstein." ( Ground 7.) 

vVhat the plaintiffs purchased were the mer -
chandise and fixtures of the appellants, together 
with the use of the name and a lease to be se-
cured by appellants. (Agreement, Exhibit P. 2, 
record, p. 341, bill of sale, Exhibit P. 3, record, 
p. 346.) Both the agreement and the bill of sale 
covered the purchase of the merchandise and 
fixtures, which the parties treated as consti tut-
ing the business of the appellants. The schedule 
attached to the bill of sale includes the good 
will of the business, but this was not covered by 
the agreement. The bill of sale . was for the 
goods and chattels ( record, p. 346), and the 
reference to good will in the schedule attached 
to the bill of sale cannot broaden the descrip-
tion of the property conveyed contained in the 
bill of sale. The agreement between the parties 
is conclusive · as to this. Any representations 
that were made to be material must refer to the 
subject matter of the transaction; that is, the 
merchandise and fixtures, use of name and lease. 
Any representation as to the expenses or the 
gross profit had no relation to the property which 
was purchased. ,Vhat the appellees paid was 
the price agreed upon for the merchandise and 
the fixtures. If these were worth what was 
claimed by the appellants, there has been no 
misrepresentation of any fact material to the 
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transact ion and the appellees have suffered no 
injury for which there can be a recovery. The 
jury should have been instructed as requested. 
As stated above, the measure of damages which 
applies to the instant case is the difference be-
tween the amount paid and the real value of the 
property. Duffy v. McKenna, 82 N. J. L. 62. 

POINT V. 

The Court erred in its refusal to charge the 
thirteenth request to charge of the appellants. 
(Ground 8.) 

This request was as follows : 
"If the plaintiffs have failed to satisfy 

you by a preponderance of the testimony 
that a representation was mad e by defend-
ant as to the value of the goods and fixtures 
they were buying on which they reasonably 
relied and which was false, your verdict 
should be for defendant, Rothstein.'' 

For the reasons pointed out under Point IV, 
the representations which will lay the basis for 
any claim on the part of the appellees must have 
related to the merchandise and fixtures. In order 
to permit the appellees to recover for any such 
representations, it is, of course, settled that they 
must reasonably have relied on them and that 
they were false and the burden of proving these 
facts by a preponderance of the testin1ony was 
upon the appellees. It was for the jury to de-
termine whether a ppellees had a right to rely 
on the representations. See cases under Point 
III. 
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POINT VI. 
·The Court erred in its refusal to charge the 

fourteenth request to charge of the appellants. 
(Ground 9.) 

This request was as f oUows : 
'' Unless the plaintiffs show you by a pre-

ponderance of the evidence that the defend-
ants' representation to them as to the vol-
ume of business during the preceding year 
was substantially incorrect and known to 
him to be incorrect and that plaintiffs justi-
fiably relied on that representation, you 
should give that charge no further consid-
eration." 

It is submitted that this request correctly 
states the facts which the jury must find in 
order to find for the appellees because of any 
misrepresentation as to the volume of business. 
The representation must be substantially incor-
rect to permit recovery. It must have been 
known to the plaintiffs to be incorrect and plain-
tiffs must have been justified under the facts in 
relying on this representation. If all of these 
elements were not present, the jury should not 
have considered any representation as to the 
volume of business in determining defendants' 
right to recover. 

POINT VII. 

The Court erred in its refusal to- charge the 
nineteenth request to charge of the appellants. 
( Ground 11.) 

This request was as follows: 
'' If the representation made to plaintiffs 

was as to the profits the plaintiffs might make 
and not to the profits Rothstein had made, 
your verdict should be for the defendant, 
Rothstein.'' 
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If the appellants had made any represe:1ta-
tions as to the profits that the appellees m1g~t 
make such representations would have been, 111 
law ~nd in fact, merely an opinion and not a 
representation of a fact known to the appellants. · 
Appellees were equally capable of formin~ an 
opinion and they would not have been entitled 
to rely upon appellants' representations in this 
re spect so as to lay the basis for a recovery of 
damages in the event that subsequent events 
should prove the representation wrong. 

Halpern v. Cafarelli, 98 N. J. L. 77; . 
Tn,man v. J. I. Case Threshing lVIach. Co. 

(Mich.), 135 N. W. 89; 
Gamet v. Haas (Iowa), 146 N. \¥. 465; 
l(eithley v. Mutu .al Life Ins. Co. (Ill.), 111 

N. E. 503; 
Collins v. Jackson, 19 N. W. 947; 
26 C. J., Sec. 105, p. 1204. 

The appellant, Rothstein, denies that he made 
any representation about the profits ,vhich he 
had made but that a real estate agent ·who was 

' negotiating the sale made a statement as to the 
pr ofits which appellees might make. (Record, p. 
287.) This real estate agent, Apfelbaum, who 
was present at the time the negotiations between 
Rothstein and Weintraub and Rosenberg, says 
tha t there was no representation as to the profi1 
which Rothstein had made and . that he had fig-
ured the profit the appellees would make at about 
8%. (Re cord, pp. 262, 265.) The charge of the 
Court in no way instructed the jury in this re-
spect. vVhat the Court told the jury was that 
the plaintiffs must prove first that the defendant 
made some representation; that this was 1nade 
with the intent that it be acted upon; that it was 
fa lse ·when he made it and kne, v it to be false 
and that the appellees believing the representa -
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tion to be true had acted upon it with resulting 
injury. It does not instruct the jury that if the 
representation was a matter of opinion there 
should be no recovery and the language of the 
charge permitted the jury to find for the appel-
lees even if the representation had been as to 
the profits which the appellees might make. 

POINT VIII. 

The Court erred in charging that if the plain-
tiffs relied on their own or their agents' investi-
gation they could not offer the false representa-
tion of the defendant as ground ·for deceit. 
( Ground 13.) 

This was an incorrect and incomplete state-
ment of the law discussed in this brief under 
Point III. The jury was entitled to infer that a 
false representation of the appellant could not 
be offered as ground for deceit only if the ap-
pellees, either themselves or through their 
agents, made an investigation and relied on the 
result of this investigation. It led the jury to 
the belief by inference that if no such investi-
gation was made, even though the opportunity 
was given, or, if such an investigation was made 
·but was not in fact relied upon by the appellees, 
there could still be recovery. It failed to state 
the rule correctly, that if there was an oppor-
tunity for examination and if such an examina-
tion would have disclosed the falsity of the rep-
resentation, there could be no recovery, whether 
or not an investigation \Vas made. 
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POINT IX. 

The Court erred in charging that if the jury 
brought a verdict for the plaintiffs it should be 
in one sum in favor of both plaintiffs. ( Ground 
14.) 

In this respect the Court told the j_ur! th~ t 
''if you bring in a verdict for the pla1n~1ff~, it 
will be in one sum in favor of both plaintiffs; 
you will not divide it between the plaintiffs." 
(Record, p. 331.) 

There are two separate and distinct claims 
under the theory on which the case was tried, 
that of Weintraub and that of Rosenberg. The 
elements of damage in each case are distinct. 
The appellants were entitled to have th~ jur?' 
consider each claim separately. The only 1ntelh-
gent and correct way, if the jury fo:nnd in favor 
of the appellees, to determine the amount_ of 
damages, was to take each claim and cons1de_r 
the evidence of damage in relation to that claim 
without combining them. Under the Court's 
charge, the jury was permitted to consider both 
claims together without differentiating between 
them as to the amount of damage to which each 
of the appellees was entitled. 

In following this method the jury was per-
mitted to consider the evidence relating only 
to the damage suffered by one appellee as apply-
ing to the damage suffered by the other _appellee, 
and the jury, following this method, could not 
possibly arrive at an intelligent and correct ver-
dict in the absence of further instructions that 

' the amount of damage claimed by each of the 
appellees must be separately determined on the 
evidence relating to the separate claims. 

Furthermore, a verdict lumping the claims in 
this way prevents the appellants from determin-
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ing the amount of damages found by the jury 
for each of the appellees in -considering whether 
the damages assessed were excessive in either 
case. 

A verdict of this kind permits a jury to cover 
up damages which are clearly excessive for one 
plaintiff. 

A verdict of this kind is unintelligent and unin-
telligible. 

The language of the Court, in effect, would lead 
the jury to believe that both claims, though in 
fact distinct, stood on the ·same footing and that 
if they found in favor of one plaintiff, they must 
necessarily find in favor of the other. 

POINT X. 

The Court erred in charging that this property 
was purchased by the plaintiffs but that they 
took title in the name of a corporation and took 
the stock in that corporation; that this was their 
method of taking possession of the property and 
that they did not lose their right to recover their 
loss if it were caused by the fraudulent repre-
sentation of the defendant. ( Ground 15.) 

The language of the Court in this respect is 
found at page 331 of the record. 

It is submitted that the evidence is that the 
plaintiffs purchased the property for a corpora-
tion to be formed for that purpose. (Re-cord Ex-
hibit P. 2, p. 344, complaint, record, p. 3.) ' 

The agreement was made by the appellees for 
this corporation and they were acting as agents 
for the corporation. Any claim of damages for 
misrepresentation made to the corporate agent 
would vest in the corporation and not in the 
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agent. The corporation which was subsequently 
formed and to which the property was conveyed 
by the appellants was a separate and distinct 
legal entity and its rights in the premises are 
distinct from those of the appellants. The rule 
of damages as to the corporation would be dif-
ferent than would be the rule of damages for the 
appellees, as stated by the Court on the motion 
for a non-suit. (Record, p. 191.) Yet under this 
language of the charge, the jury was confused as 
to the rules of law which apply and were, in fact, 
told that the claims of the appellees and the cor-
poration were the same. It furthermore ap-
pears that insofar as any claim of the corpora-
tion is concerned, the corporation had no inten-
tion of asserting it. (Record, pp. 227, 248.) Any 
claim of the corporation was not assigned to 
Weintraub. (Exhibit P. 15, p. 360, 11. 8 to 17.) 
While Weintraub testified that Rosenberg had 
assigned the corporation's interest, no such as-
signment is produced and, of course, any such 
assignment by Rosenberg would have been in-
operative. The assignments which are produced 
speak for themselves and do not cover the inter-
est of the corporation. In the course of the trial 
the corporation was non-suited and the claims 
that went to the jury were the claims of Wein-
traub and Rosenberg individually. Under the 
charge the jury were not told that they must 
not consider any claim of the corporation and 
on the contrary were led to believe that the claim 
of the corporation and the two individuals stood 
on the same footing. 
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POINT XI. 

The Court erred in that portion of its charge 
to the jury in which it referred to the testimony 
as to the way in which the people of the dry 
goods business or departmen~ store business fig-
ured value; that where a concern earns a certain 
per cent. of profit on its gross sales, they are 
usually apt to take one hundred per cent. of the 
value of stock and fixtures and that the jury had 
evidence concerning profit before it in deter-
mining what the true value of the property was. 
( Ground 16.) 

The language of the Court in this respect is 
found at p. 332 of the record. 

It is submitted that there is no connection be-
tween profit and true value of the property. As 
stated by the Court, the measure of damages to 
be a pp lied to the case is the difference between 
the price paid and the real value of the prop-
erty acquired. The proofs are uncontradicted 
that the property sold for more than the appel-
lees paid. There was no proof as to the profits 
:realized by the appellees. It is amply shown 
that they received income and rent which did not 
go through their books and the amount of which 
is not disclosed. What the profit of this busi-
ness was as compared with any other business 
depended on too many elements and vicissitudes 
of the business to permit of a proper comparison 
for the purpose of determining the real value of 
the property. By inefficient and uneconomical 
management for the period that the appellees 
owned and operated the business, they could 
under this method of determining the value sub-
stantially decrease the value of the property 
below its real worth at the time of the purchase. 
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The appellees purchased the fixtures, -merchan-
dise, a lease and the right to use appellants' 
name. As we have argued above, in determin-
ing the real value of what the appellees got, the 
value of all of these items must be considered 
and not -~erely the value of the store and fixtures. 
Xo instruct the jury that where a concern earns 
a certain per cent. of profit on its gross sales, 
they are apt to take one hundred per cent. of 
the value of the stock and fixtures and that the 
jury had evidence concerning profit before it in 
deter mining what the true value of the property 
was, entirely leaves out ?f consideration the 
lease and limited the jury, in effect, to a con-
siderat ion only of the value of the merchandise 
and fixtures in determining the difference be-
tween the price paid and the real value of the 
property received. 

POINT XII. 

The Court erred in charging the jury that the 
purchase was not simply a purchase of so much 
stock and fixtures and that the jury should judge 
the true value from what they found the income 
of the property was if it applied that method in 
determining the value. ( Ground 17.) 

The language of the charge in this respect is 
_found in the record at p. 332. 

Under this charge the Court again left to the 
jury the question of determining the income of 
the property. As we have argued, in the first 
place what the income from the property was is, 
under the proofs submitted, entirely speculative 
and not susceptible of a reasonable ascertain-
ment. There is no definite proof as to what the 
appe llees received. They certainly received some 
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income but the amount is not shown. They ad-
mittedly received income which did _not .go 
through their books. 

Then again, this was an improper method to 
adopt in determining the value. 'The income of 
the property under the management of the ap-
pellees had no relation to the value of the prop-
erty at the time of the purchase or the discovery 
of the alleged misrepresentation. Too many 
elements enter into this to make it a fair test 
of value and it cannot be the basis for determin-
ing the true value of what the appellees received. 

It is su'bmitted that the damages of the ap-
p:ellees in the instant case under the evidence and 
in view of the very nature of the case are not 
sus-ceptible of reasonable ascertainment and ap-
pellees' proofs fail to show their real loss. 

The judgment should be reversed. 
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In arguing the exceptions defendants have in-
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upon a theory of damages upon which, in fact, it 
was not submitted. This error runs throughout 
the statement under the title ''Facts'' and 
thr oughout the argument under practically each 
one of the points. 
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There were two plaintiffs who jointly pur-
chased. From the argument of appellants one 
would suppose that each plaintiff made a sepa-
rate claim for damages and that the case went 
to the jury upon the theory that each plaintiff 
was entitled to the difference between the money 
he invested in the enterprise and the money he 
ultimately got out. And appellants argue that 
under such circumstances (Point 9, p. 21) each 
claim should be considered separately. 

The case did not go to the jury upon any such 
theory of damages. The court charged the jury 
as to the damages (p. 331)-

,' The damages which are recoverable are 
compensation in money damages for the 
natural and proximate consequences of the 
defendant's act; namely, compensation for 
the loss actually sustained. In this ,case it 
will be the difference between the price paid 
and the real value of the property acquired." 

This was a correct statement of the rule as to 
damages in this case and there was no exception. 

The court further charged the jury (p. 332)-
,' The fact that the plaintiffs sold out their 

interest in this property for less than the 
$75,000, their initial cash payment, should 
not have any consideration in your mind to 
fix the damages they are entitled to. This 
transaction took place in January, 1924. It 
was not immediately resold on discovery of 
the fraud. They went on and managed the 
business. What happened afterward was 
not under the control of the defendant. It 
may be that a loss occurred because of poor 
management; or a profit may have been 
made be~ause of _good management. That 
does not concern us. The method of assess-
ing the damages is the difference between the 
price paid and the value of the goods at the 
time of the sale.'' 
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To this there was no exception. 

What occurred after plaintiffs took possession 
of the property purchased and their disposition 
of their interests in the property was not proven 
by plaintiffs, but was injected into the case by 
defendants. 

( Cross examination of plaintiff Weintraub, pp. 
50, 51, 52.) 

The subject having been opened by defendants 
plain tiff Rosenberg ( p. 137) was asked on direct 
as to when he had sold and what price he had 
received. There was no objection, but, on the 
contr ary, considerable cross examination (pp. 
143, 144, 145, 146). 

Now, defendants argue as if the case went 
to the jury upon this theory of damages. It did 
not. 

Plaintiffs prove the damage by the production 
of expert witnesses, Kossove, p. 157; Federman, 
p. 198, who testified, without objection, as to 
what the real value of the property was, as-
suming the true condition of the business which 
it was said had been falsely represented by the 
seller . 

And this proof was met by proof of a similar 
natu re offered by defendant; Cronkeim (p. 207). 

Plaintiffs bought a going department store 
business. The purchase price was arrived at by 
taking merchandise at 100 per cent. of inventory 
and fixtures at cost. This was a method of arriv -
ing at the sale value of the business. Plaintiffs' 
exper t I{ossove testified that this would be a fair 
price if the representations exhibited the true 
situ ation. But, assuming that they did not rep-
resent the true situation and that the true situa-
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tion was as claimed by plaintiffs, the witness 
said that the real value of the merchandise would 
be sixty-five per cent. of inventory and the real 
value of the fixtures would only be fifty per cent. 
of cost and plaintiffs' witness, Federman, testi-
fied that, if the true situation was as claimed by 
plaintiffs the real value of the merchandise would 
be between sixty and seventy per cent. of in-
ventory and the real value of the fixtures forty 
or fifty per cent. of cost (pp. 199, 200). 

Defendants' expert Cronheim contents himself 
with saying that the theory of the plaintiffs wit-
ness "is entirely wrong" (p. 210), but he says 
(p. 210)-

,' Q If you were ·buying the stock of goods 
of another store and were also intending to 
continue the business, would you, among 
other things, inquire what the man from 
whom you were buying, what profit he made 1 
A I certainly would. 
* * * * * * * * * * * 

Q To what extent would that influence 
you 1 A Past history is always interesting 
to the purchaser of a store." 

And p. 215- · 
'' Q Assume now that a store is making 

no profit at all and has not been making 
a profit, or a very small amount of money, 
for three years. Can you conceive yourself 
being interested in the purchase of that store 
at one hundred per cent. of the cost of stock 
and fixtures unless you wanted that store for 
competitive reasons 1 A I wouldn't buy any 
store at one hundred per cent. on the dollar 
unless I wanted to operate the business.'' 

And p. 215-
,' Q The past performance of a store · to 

a purchaser is of importance, isn't it 1 A 
Of great importance and great interest. 

Q And it would make considerable dif-
ference. Assuming now that a man has no 
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motive such as removing a place from com-
petition, or buying for the purpose of thro'Y-
ing it into a big concern, but merely for his 
own little business, it would make a con-
siderable difference to him if the profit was 
eight per cent. or the profit was three per 
cent.1 A It would, unless he had unusul:l 
ability and had a good idea of what his 
ability was. · 

Q He would have to have a great ego to 
say he could make eight per cent. where the 
former owner had made three per cent.; 
he would have to have great faith in his own 
a·bility1 A He would have to have great 
faith in his own ability. 

Q It would have some infiuence upon the 
amount that would finally be agreed upon as 
the sales price of the store? A Quite natur-
ally it would.'' 

This is the defendants' witness. 

All of this testimony went in without objection. 
The method of proof of da,ma.ges w·a.s without ob-
jection. 

Yet defendants say that there was no proof of 
the actual value of the goods at the time of the 
sale (Point 1, p. 5). 

The proof was that, if the representations ex-
hibited the true situation, the property purchased 
was worth the price paid, i. e., 100 per cent. of 
the inventory value of merchandise and 100 per 
cent. of the cost of fixtures, whereas in the light 
of the true situation, as disclosed by the proofs, 
the real value of the property purchased would be 
between 60 and 70 per cent. of the inventory 
value of merchandise and 50 per cent. of the 
cost of the fixtures. 

In essence, the attempt of defendants is to re-
verse a judgment upon the theory that there was 
evidence in the case which permitted the jury to 
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consider elements which should not be considered 
in determining damages, i. e., what the respective 
plaintiffs received for their interests in the prop-
erty purchased months after purchase, but it 
would be a novel procedure, we submit, to permit 
defendants to secure a reversal of a judgment 
because there got into the case, on defendant s' 
own motion, evidence, with respect to eletnent s 
which should not be considered by the jury on 
the matter of damages, when the court expressly 
charged the jury that these elements, so injected 
by defendants, should not be taken into consid -
eration, and charged the jury that the damages 

. were to be determined by the rule now contended 
for by defendants, i. e., the difference between 
the amount paid and the real value of the prop-
erty. 

Defendants state the rule (Point I, p. 5) that 
it is the difference between the price paid and the 
real value of the property at the time when th e 
fraud was discovered. The rule is the differenc e 
between the price paid and the real value of th e 
property at the time of the sale. It is, of course, 
immaterial what the real value of the property 
was at the time of the discovery of the fraud. 
We do not mean to indicate here that we believe 
that this is really the true rule. We feel the 
better rule to be the difference between the real 
value of the property purchased and the va~ue 
that the property would have had had the repre-
sentations been true. But the case was submitted 
without objecti:on to the jury upon the rule as 
first stated and, as matter of fact, in this case 
the result would be the same applying either rule , 
because the plaintiffs' testimony is to the effect 
that, if the representations had been true, the 
value of the property would have been the price 
paid and the difference between the real value of 
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the property and the value which the property 
would have had if the representations been 
true would be the same as the difference between 
the price paid and the real value of the property. 

Wi th this preliminary statement we will con-
sider 

THE FACTS. 

Louis Rothstein conducted a department store 
at 413 Springfield avenue, Newark, New Jersey. 
He had been conducting the store _for upwards of 
fort y years (pp. 272, 273, 274). He was the 
owner of the busine ss although it ,vas conducted 
in the name of defendant Rothsteins, Inc. He 
desired to sell and for that purpose placed the 
mat ter in the hands of Murray Apfelbaum, a 
real estate agent (p. 275). It was the business 
as such that he desired to sell (p. 275). Plaintiff, 
Max Weintraub, had been in the clothing and 
haberdashery business in Brooklyn, New York, 
for ten years preceding January, 1924 (p. 39). 
Plaintiff Elias Rosenberg had been in the depart-
ment store business in Brooklyn, New York, for 
twenty years (p. 139). There is no evidence, as 
indicated by defendants in their brief (pp. 1, 2) 
tha t they had been in business together and no 
evidence that Weintraub had ever been in the 
department store business. In January of 1924 
they came in contact with Rothstein through Ap-
felbaum, and negotiations were taken up for the 
purc hase of the business of Rothstein. 

There is no evidence, or suggestion of evi-
dence, that Weintraub and Rosenberg desired to 
purchase merchandise and fixtures as such. On 
the contrary, the evidence of Weintraub is that 
it was the business which was being purchased 
(p. 39), and the evidence of Rothstein is that it 
was the business that was to be sold (p. 275). 
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And to the same effect is the evidence of Apfel-
haum produced by defendants (p. 260). 

Weintraub says that a representation was made 
by Rothstein that the gross business of Roth-
stein, Inc., was $350,000 for the year 1923, and 
that the expenses were $76,000, and that the 
business '' had shown a net profit of eight to ten 
per cent.'' on the gross business or $28 000 · th at . ' ' ' 1n 1921 he did a business of $393,000, but in th at 
year he did not make more money because he 
had some man managing and he had to pay out 
a larger expense. And Rothstein showed them 
a long green book (p. 19) which showed the gro ss 
business as $343,000, to which Rothstein stat ed 
that there should be added $7,000, which he r e-
ceived by renting out the basement for the holi-
days for the sale of toys; which made the $350,-
000 represented. The books showed the expens es 
on one page at a total for the year 1923 of 
$76,000 (p. 20). 

Plaintiff Rosenberg had seen Rothstein in Octo-
b_er, 1923, with respect to the purchase, and pra c-
tically the same representations had been mad e 
to him at that time ( p. 131). He testifies as to 
the occasion referred to by Weintraub in J anu -
ary, 1924, to the same effect as Weintraub (pp. 
132, 133). Upon that occasion the price was dis-
cussed and Rothstein stated that he wanted f or 
the store '' One hundred cents on the dollar for 
inv entory and $25,000 for the :fixtures''• he said 
"$ ' 75,000 cash and the rest on terms, to buy the 
stor e" (p. 18). 

A smaller offer was made to him ( p. 24). Roth -
stein argued that he should not be obliged to 
take any less because of the net profit which he 
had made in the business (p. 24). I-Ie stated th at 
his own salary of $150 a week was includ ed in 
the $76,000 on the expense she et (p. 24). 

9 

No agreement was made at that time. T·hey 
met a few days later and reached an agreement, 
under the terms of which the business was to be 
purchased at a price to be fixed at one hundred 
cents on inventory value of the merchandise (pp. 
24, 25), that is the price at which he carried the 
merchandise, and the cost price to him of the 
fixtures which was fixed at $25,000 (pp. 25, 26). 
At this time the representations were repeated. 
P laintiffs desired to pay less, and in indicating 
to them why they should pay his price Rothstein 
repeated the representations. 

The testimony of Rosenberg is to the same 
effect ( pp. 133, 134, 135, 136). The plain tiffs 
went through the inventory. The merchandise 
showed a value of $117,500 at 100 per cent. of in-
ventory. 

On January 21, 1924, a contract was made be-
twee n Rothstein, Inc., and Rosenberg and Wein-
tra ub (Exhibit P. 2, p. 341) which recites that 
W eintraub and Rosenberg are desirous of pur-
chasing the business now conducted by Rothstein, 
Inc. The price of the merchandise was fixed at 
$117,500 with a provision that there might be an 
investigation of the inventory and an appropriate 
r eduction or increase, as the case might be, based 
on one hundred per cent. however of inventory, 
and the price of the fixtures was fixed at $25,000. 

The sale was to take effect as of January 1, 
1924. Rothstein, Inc., agreed to procure a lease 
from Louis Rothstein and Dora Rothstein, who 
owned the property in which the business was 
conducted. 
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The agreement provided that the bill of sale 
should be made '' to a corporation about to be 
formed" by Weintraub and Rosenberg and th at 
payment of the consideration should be mad e 
$5,000 in cash, which was paid at the time of th e 
signing of the agreement, and $70,000 on th e 
25th of January, and the balance in notes of 
$2,000 each, the first note payable on April 1, 
1924, and subsequent notes monthly thereafte r 
until the 21st day of December, 1926, when th e 
entire balance should be paid. The notes wer e 
to be the notes of the corporation but endorse d 
personally by Weintraub and Rosenberg and 
their wives. Weintraub and Rosenberg wer e 
given the right to the use · of the name Rothstein, 
Inc. Weintraub and Rosenberg were also to be-
come sureties on the lease. 

The transaction was closed as provided in th e 
agreement and the $70,000 paid, making a total 
cash payment of $75,000 of which each plaintiff 
contributed $37,500 or one-half (p. 137). 

A bill of sale was delivered (Exhibit P. 3, p. 
346) by Rothstein's, Inc., which was Rothstein's 
corporation, to Rothstein 's, which was the cor-
poration formed by Weintraub and Rosenberg 
for the purpose of taking over the business, which 
bill of sale transferred '' the entire stock of 
merchandise and fixtures, together with the good 
will of the business located at 413-415-417-419 
Springfield avenue, Newark, N. J., except the 
personal belongings of Louis Rothstein'' (pp . 
346, 348). 

For the money which Weintraub and Rosen-
berg invested they took stock in the corporation, 
which they created, and which was wholly owned 
by them. 
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In various portions of their brief defendants 
intimate that the transfer of the good will by 
the bill of sale was wholly gratuitous, and that 
all Weintraub and Rosenberg purchased was mer-
chandise, fixtures, the right to a lease and the 
righ t to the use of a name. 

All of the testimony is to the effect, both from 
plaintiffs and defendants, that the negotiations 
were for the purchase of the business, and the 
agre ement so recites (p. 341). And the case was 
trie d upon the theory, on both sides, that Wein-
traub and Rosenberg were purchasing a business. 

That certain representations were made is 
conceded by defendants. Their witness and agent 
Murray Apfelbaum testified that he showed Wein- _ 
tra ub and Rosenberg '' a sheet of paper there 
with about the approximate business he did" 
(Rothstein), which paper he had received from 
Rothstein. 

This witness agrees with Weintraub and Rosen-
berg that the price fixed by Rothstein for the 
bu,siness was one hundred cents on the dollar for 
stock and $30,000 for fixtures. Subsequently this 
lat ter was reduced to $25,000 so far as Weintraub 
and Rosenberg were concerned, although Roth-
stein got his $30,000, Apfelbaum rebating $5,000 
of his commission to make up the $30,000 ( p. 
264). 

Apfelbaum states that he said that an eight 
per cent. profit could be made but that Rothstein 
made no representation as to the profit which he 
had made ( pp. 262, 263). 

Apfelbaum says that, during the negotiations 
(p . 263), Weintraub and Rosenberg went up-
stairs to look at the books. He concedes that 
Weintraub and Rosenberg were interested in the 
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amount of business Rothstein had been doing, 
and also interested in the profit and the ex-
penses (p. 266). He concedes that "volume of 
business they spoke about; and they spoke about 
expenses'' (p. 267). If Weintraub and Ros en-
berg had been shown the correct books, when they 
went upstairs, they would have immediately seen 
that, instead of the expenses being $76,000 for 
the year 1923 they were $98,000 and, instead of 
the profit being approximately eight per cent., 
it was negligible, not exceeding from 1½ to 3 
per cent. A casual inspection of the books would 
have disclosed this fact. Having been told that 
a profit of eight per cent. might be anticipate d, 
according to defendants' witness and having dis-
covered that for the past year a profit of but 
from 1½ to 3 per cent. had been made the re 
would have been an immediate explosion when 
they came downstairs. Apfelbaum testified (p. 
267) -

,' Q After Mr. Weintraub and Mr. Ros en-
berg left the room and came downstair s, 
didn't they say, 'It's all wrong. There isn 't 
any profit like that. Expenses are up to 
$98,000 and it only shows a very small profit. ' 
Do you remember their saying that 1 A I 
don't remember. 

Q Did any such talk take place; any ex-
plosion of that kind take place 1 A No, sir. 

Q Still, you had been figuring on a profit 
of seven or eight per cent. and they wer e 
upstairs to see the books and came down 
again. A They were up some time. 

Q And then they came down again and 
never said anything like what I have said 1 
A No, sir.'' 

Weintraub and Rosenberg went into pos ses-
sion. They had only been in possession a few 
days when Weintraub asked Miss Feldman, now 
Rhoda Hersh, Rothstein 's bookkeeper, who had 
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been continued, to see the book showing expenses 
for 1923. She went to get the book, which is 
Exhibit P. 1, and she found that the page which 
exhi bited the expenses had been cut out (p. 79). 
Tha t green book was a book which she kept for 
Rothstein's private use, and she had another 
book, a black book, which formed no part of the 
bookkeeping system, but which she also kept for 
Rothstein 's private use, in which these expenses 
had been entered. Rothstein had instructed her 
to ta ke all the books and deliver them to Puder 
& Puder (pp. 78, 79) - both this green book with 
the page cut out and the black book had been 
over looked by her (p. 79). When she discovered 
tha t the page showing the expenses had been- cut 
out of the green book she told Weintraub that she 
had another book which showed them. She pro-
duced the black book, which showed that the ex-
penses for the year 1923 were $98,4 .23.12 (p. 81). 
At the time l\1:rs. Hersh testified, the black book 
had not been produced . The book was finally 
pro duced (p. 118). The page is printed (p. 357). 
The record shows that it was almost impossible 
to get books under the control of defendants. See 
the attempts (pp. 99, 124, 127, 129). 

Upon discovering this difference in the ex-
penses Weintraub saw Rothstein, who said that 
there was $350,000 worth of business done during 
1913 and $28,000 profit as represented and '' to 
for get about the books and come down to busi-
ness" (p. 30). Rothstein said that the book was 
kept showing a large expense for government pu ,r-
poses (p. 30). Some time later, by mistake, Puder 
& Puder accountants for Rothstein, mailed the 

' ' audit for the year 1923 to the place of business 
and Weintraub and Rosenberg got that audit. 
It is printed (Exhibit P. 4, p. 351), and was 
pr oven by Armstrong of Puder & Puder, who 
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made it (p. 99). It shows a profit for the yea r 
1923 of $9,172.98 instead of $28,000 as repr e-
sented by Rothstein, and, in order to make up 
that profit, there is included an item of $7,660.77 
(Exhibit P. 4, Exhibit B, p. 352), which has no 
connection with operation, the net profit on 
operation being $1,512.21, on net sales $343,176.61. 

See the testimony of Armstrong ( pp. 105, 106). 

The difference between the actual profit mad e 
for the year 1923 and the profit as represented to 
Weintraub and Rosenberg is made up of the dif-
ference in the expenses between $76,000, as rep-
resented, and $98,000, as the fact was. 

When 1..Veintraub and Rosenberg received thi s 
audit they knew that they had been defrauded 
(p. 35). 

This suit was brought November 10, 1924 (p . 
1). They might have delayed bringing the suit, if 
they so desired, until just before the statute of 
limitations run. 

At the trial no attempt was made by defend-
ants to prove the truth of the representations. It 
was conceded that the report of Puder & Puder 
actually represented the financial condition for 
the year 1923. The defense consisted of a 
denial that the representations had been made 
and a claim that, if they were made, Weintraub 
and Rosenberg should have discovered their 
falseness before making the agreement. No ex-
planation is made for the cutting out of the 
page of the green book showing the expenses. 

Upon plaintiffs' theory of the case Rothstein 
made the representation that he had made dur-
ing 1923, $28,000 to $30,000 and that the expense s 
were $76,000; he showed them a book, which 
had been prepared for the purpose, which showed 
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the expenses at $76,000; he mutilated the green 
book, but forgot to take out the page of the 
black book, which showed the correct expenses, 
believing that that book had been sent to Puder· 
& Puder and that Weintraub and Rosenberg 
would not secure access to it. 

We have already indicated how plaintiffs 
prov ed their damage. 

The case would have supported a verdict for 
$60,000 for, assuming that plaintiffs' experts 
were correct, under the true situation, the value 
of the business should have been fixed at not 
more than fifty per cent. of the cost of the fix-
ture s, which would be $12,500, and not more than 
sixty per cent. of the inventory of the merchan-
dise, which would be approximately $70,000, which 
would make a total real value of approximately 
$82,000 as against the amount paid of $142,000, 
or a difference of $60,000. The verdict was 
for $25,000. 

Judgment was entered November 12, 1926 
(p. 14). 

Defendants took a rule to show cause general 
in form (p. 364), but reserving exceptions gen-
era lly. 

Defendants argued that the verdict should be 
set aside and a new trial granted upon the 
gr ound that the verdict was against the weight 
of the evidence and that the damages were ex-
cessive. The court discharged the rule to show 
cause (p. 365). 
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ARGUMENT. 

POINT I. 

The Court did not err in denying appellants' 
motion for the direction of a verdict for six 
cents damages in favor of appellee, Weintraub 
(Ground 2). 

POIN·T II. 

The Court did not err in denying appellants' 
motion for the direction of a verdict for nominal 
damages in favor of the appellee, Rosen.berg 
(Ground 3). 

We know of no authority for defendant s to 
move for a verdict for plaintiffs in any amount. 
The motion was made on page 325. The pro per 
method by which such a matter should be r aised 
is, we submit, a request to the court to charge 
the jury that, if they find in favor of the plain-
tiffs, the damages must be limited to a nominal 
sum. This course was not pursued. 

The theory of the motion for a direction of a 
verdict for six cents as to the plaintiff Weintrau b 
and as to the plaintiff Rosenberg was that the re 
was no proof of actual damage. But defendant s 
have had a rule to show cause why the verdi ct 
should not be set aside which was argued upon 
the ground that it was against the weight of 
the evidence and that the damages were excessive. 

Under such circumstances, it is submitt ed, 
defendants are precluded here from ar guing 
that there should have been a direction of a ver-
dict in favor of plaintiffs for nominal dama ges, 
for th at is but anoth er way of saying that the 
damage s ar e excessive and against the weight of 
the evid ence. 
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The matter is controlled we submit by the 
princ iple of Catterall v. Otis Elevator Co., 6 
N. J. Advance Reports, p. 158, in this court and 
the cases there cited. This court held that a 
reas on assigned for a new trial that the verdict 
is contrary to the weight of the evidence, is 
necessarily embraced within exceptions to the 
refusal to non -suit and to direct a verdict on 
the ground that there was no evidence of de-
fendant's negligence and that contributory negli-
gence of the plaintiff conclusively appeared, and 
tha t where all the evidence in a cause is involved 
in a motion to take the case from the jury it 
would be impossible to determine that the ver-
dict was contrary to the weight of the evidence, 
without necessarily determining that the refusal 
of the motion was right. 

So, here, in determining that the verdict of 
this jury was not against the weight of the evi-
dence, as the trial court did upon the rule to 
show cause, there was necessarily involved the 
refusal of the trial court to non-suit the plain-
tiffs and to dir ect a verdict for defendants, and, 
rea lizing this, defendants do not seek to argue 
her e the objections based upon the refusal of 
the court to grant these motions. 

But there was also necessarily involved in the 
determination that the verdict was not again st 
the weight of the evidence, a determination that 
the re was evidence sufficient to go to the jury 
upon which the jury might fix substantial dam-
ages for the plaintiffs and, in the determination 
that the verdict was not excessive, there sur ely 
is involved a determination that there was evi-
dence which would warrant the jury in fixing 
more than nomin al damages. 

But th ere is no merit in the contention of 
defendants in any event. 
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Defendants' argument presupposes that the 
case went to the jury upon the theory that each 
plaintiff was entitled to recover the amount of 
his loss to be fixed by the diff e.rence between 
what he put in and the amount which he ult i-
mately got out and that, in some way or another, 
prospective profits were involved in the case. 
No one su,ggested any such theory except de-
fendants. 

Plaintiffs' theory and the theory upon ·which 
the case went to the jury was, as stated in th e 
preliminary portion of this brief, that plaintiffs 
were entitled to -recover the difference between 
the amount paid and the real value of the prop-
erty, and the court in its charge to the jury 
in two places so instructed the jury. It said 
(p. 331): 

"In this case it (the damages) will be the 
difference between the price paid and th e 
real value of the property acquired.'' 

And page 332 : 
"The fact that the plaintiffs sold out 

their interest in this property for less than 
the $75,000, their initial cash payment, should 
not have any consideration in your mind to 
fix the damages they are entitled to. This 
transaction took place in January, 1924. It 
was not immediately resold on discovery of 
the fraud. They went on and managed the 
business. What happened afterward was 
not under the control of the defendant. It 
may be that a loss occurred because of poor 
management; or a profit may have been made 
because of good management. That does 
not concern us. The method of assessing 
the damages is the difference between the 
price paid and the value of the goods at 
the time of the sale.'' 
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And to this no exception was taken. 

The evidence as to what happened afterwards 
was injected into the case, as we have previously 
state d, by defendants who, on cross examination, 
asked W eintrauh for what amount he had sold 
out his interest in the business (p. 52), and it 
appe ared that he had sold out for $7,000 less 
than he had put in. 

Defendants devoted a great deal of time to 
bringing out .this information. Weintraub got 
out in the latter part of 1924. It then appeared 
tha t Rosenberg sold out for $18,500 less than 
he had pnt in (p. 137) and defendants devoted 
a great deal of time in cross examining upon , 
that subject (pp. 142, 143). He sold out in the 
early part of 1926, but before he sold out there 
had been a fire in January, 1926. Def end:ants 
pro duced this testimony (pp. 248, 249). 

The court very properly instructed the jury 
tha t they were to leave all of this out of con-
sideration. The business had been operated and 
old stock sold; new stock had been purchased; 
there had been a fire and it would have been 
quite immaterial, under the circumstances, if 
Weintraub and Rosenberg had, in fact, made a 
pr ofit; they still would have been entitled to the 
difference between the price paid and the real 
value of the property purchased. 

If there was any error it was invited by de-
fendant~ and a party cannot complain of any 
err or invited by himself. Newcomb v. Downam, 
13 N. J. L. 135; Turrell v. Elizabeth, 43 N. J. L. 
272. 
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The purpose of defendants in injecting this 
testimony, which, upon their own theory of the 
case, was -immaterial, was to convince the jury 
that, whatever the rule of law might be, Wein-
traub and Rosenberg had not, in fact, been in-
jured, i. e., they had gotten out what they put in, 
and therefore, even if technically they were en-
titled to the difference between the price paid and 
the real value, the jury should not award it to 
them because they had taken out what they put 
1n. 

This leaves out of consideration, of course, the 
labor that they put in and their right to a profit, 
if there were one. 

They failed in convincing the jury, by this 
immaterial evidence, that Weintraub and Rosen-
berg had not been injured and now they com-
plain because they say (p. 11)- '' Apparently 
the jury arrived at the amount of this verdict, 
$25,000 by taking the $7,000 which Weintraub 
claims he invested in the business or loaned to 
the company during the period that he was con-
ducting the business and the sum of approxi-
mately $18,000 which Rosenberg claims was the 
difference between what he received on the sale 
of his stock in the corporation some two years 
after the sale and the discovery of the alleged 
fraud and the amount that he contributed in the 
initial instance." 

If the jury's verdict had been based upon 
these figures, the verdict would have been $7,000 
plus $18,500 or $25,500. These figures are definite 
and, if the jury had adopted this theory of the 
case, there was no reason why it should not 
bring in the precise sum. It did not. 

21 

But defendants insist that the court should 
infer that it did because of the nearness of the 
figure $25,000 to $7,000 plus $18,500. By reason 
of this coincidence of figures defendants argue 
that the court must assume that the jury paid 
no attention to the instructions of the court to 
disregard these matters injected by defendants 
and to fix the damages at the difference between 
the amount paid and the real value. 

This argument is such as might well be 
directed to the court on an argument of the rule 
to show cause why the verdict should not be set 
aside as against the weight of the evidence upon 
the ground that the damages were excessive but 
has no place, we submit, on appeal. 

Defendants are mistaken when they say '' all 
that appears is that they received more from 
the sale of merchandise than they paid. There is 
no contention that the fixtures were worth less 
than what they paid.'' We reiterate that all of 
the testimony showed, both from plaintiffs and 
defendants, that the subject matter of this sale 
was the busin .ess, a going concern, with the price 
to be paid fixed by a certain method and the 
testimony also indicates that this is the usual 
method for the fixing of purchase prices of 
going concerns of this character. 

Plaintiffs proved their damage by the testi-
mony of the witness I(ossove, an expert (p. 167) ; 
and Federman (p. 198), and by the testimony 
of plaint1ff Rosenberg (pp. 139, 140), and de-
fendants countered by the testimony of the 
expert Cronheim (p. 207); Rosenblum (p. 227); 
Spitz (p. 254). The testimony of plaintiffs 
was to the effect that the value of department 
stores is usually arrived at by the method in 
which the purchase price of this one was fixed, · 
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and that the real value of the property purchased 
was but from sixty to seventy per cent. of the 
inventory value of the merchandise, whereas the 
plaintiffs had paid 100 per cent., and fifty per 
cent. of the cost price of the fixtures, wherea s 
the plaintiffs had paid one hundred per cent . 
The experts differed somewhat among them -
selves of course as experts will. The experts of 
the defendants attempted to show that the theory 
of plaintiffs was wrong, and that the profit which 
had been made should be given little considera-
tion in determining the price to be paid, but 
the jury was quite justified in giving but little 
weight to this testimony in view of what defend-
ants' witness Cronheim said on page 210: 

'' Q If you were buying the stock of goods 
of another store and were also intending to 
continue the business, would you, among 
other things, inquire what the man from 
whom you were buying, what profit he made1 
A I certainly would. 

* * * * * 
Q To what extent ~vould tha! influe~ce 

you 1 A Past history 1s a.lways interesting 
to the purchaser of a store.'' 

And also in view of the fact that it is conceded 
by defendant Rothstein and defendant's agent 
Apfelbaum that the business that Rothstein had 
done was discussed and that the purchasers were 
interested in the volume of business and in the 
profit and that the agent Apfelbaum, showed 
plaintiffs a statement which he had obtained from 
Rothstein indicating the business done in 1923, 
and that the expenses we re discussed and that 
Weintraub and Rosenberg went "upstairs" to 
look at the books. 

All of this expert testimony went in without 
objection and there is no place in the record 
where any question is raised as to the propriety 
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of so proving the damages. The proof went to 
the value of the whole property purchased, which 
was the business. 

In two places in their brief, defendants state 
that the merchandise purchased from Rothstein, 
Inc., at $117,500 was sold by Weintraub and 
Rosenberg for more than that amount (pp. 4, 7). 
Tha t we submit is not a proper construction of 
the testimony. Weintraub says on cross examina-
tion on p. 61 : 

'' Q Did you not get stock that was worth, 
in your judgment, what you paid for it 1 A 
As a going busin ess. Without any repre-
sentation of profits I don't want it. I wasn't 
in the stock business. 

Q I ask you if you didn't know and 
understand that stock was worth what you · 
paid to anybody who took it and was going 
in that place what you were charged for it 1 
A It wouldn't be worth anything to me if 
he wasn't making money.'' 

He is then asked (p. 62) whether he did not 
sell the merchandise for more than it was in-
ventoried at and 

"Q Didn't you1 A We must have." 
And page 62: 

'' Q Then you must have gotten for them 
as a going business more than you paid for 
them 1 A We made expenses in order to 
sell them. 

Q I think you said you sold them for 
more than you paid for them 1 A The usual 
retail methods. 

Q And the usual retail price 1 A And 
some less; when we ran a sale. 

Q But you got as much as you expected 
to get 1 A We didn't expect anything; we 
bought a going business.'' 
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Page 72: 
'' Q Then the value of merchandise and 

the value of :fixtures, depends upon wheth er 
the business is profitable or not f A Ab-
solutely. 

Q If there is nothing there- A They 
are worth only that for an auctioneer to 
buy.'' 

Rosenberg says (p. 140): 
'' Q As a matter of fact you paid for 

these goods f A Yes. 
Q And you sold them again 1 A We 

did. 
Q You got the retail price for them 1 A 

Oh, no. 
Q You differ from Mr. Weintraub f A 

I don't agree what he said. We sold some 
of it ten cents on the dollar; we gave some 
of it away; some went to an auctioneer. 

Q For the stock you gave away you paid 
100 cents on the dollar f A Yes. We sold 
to an auctioneer shoes on ten cent$ on th e 
dollar. 

Q You sold that merchandise as you car-
ried that business on for less than $117,500f 
A I am not speaking of the whole thing. 

Q I am. I am asking you now f A No, 
we didn't. 

Q Then you got the $117,500 and mor e, 
too f A I couldn't tell you. 

Q Why did you say you didn't sell it 
for less than that, but you sold- A 
Goods kept coming in; first-class merchan-
dise kept coming in. Mr. Rothstein was 
twenty years in business, he had stock th at 
had horns on it. We had to dispose of th e 
junk; we had to sell it at any price or thro w 
it out. 

Q But you wouldn't say you didn't get 
$117,500 for the stock of merchandise as a 
whole f A We had exp enses on it. 

Q Did you sell it for $117,500 or mor e f 
A I couldn't really tell you, sir. 

Q You haven't much recollection of how 
much you did get, have you f A We bought 
the goods at wholesale and sold at retail. 
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Q That retail price was considerably more 
than the wholesale price f A That's right. 

Q And the wholesale price was the price 
that :figured $117,500f A That's right." 

Defendants complain saying - '' that the appel-
lees should not be permitted to speculate with 
the business for a period of two years, conducting 
it according to their own ideas and then recover 
their loss from the appellants.'' 

Upon discovery of the fr and, the person de-
fra uded has an election. He may rescind the 
tra nsaction and sue to recover the price paid, or 
he may affirm the transaction and sue for dam-
ages and if he does the latter he may wait and sue 
at any time within the period of the statute of 
limitations. 

Hanrahan v. Nat'l B. L. and Prov. Assa., 
66 N. J. L. 80; 48 Atl. 517; 

K vedar v. Shapiro, 98 N. J. L. 225; 119 
Atl. 104. 

The court charged the jury the 9th request 
of the defendant to charge (p. 334) : 

'' If from the evidence you are unable to 
fix the amount of the loss plaintiffs suffered 
by reason of reliance upon the representa-
tions set up in the complaint, your verdict 
should be for the defendant.'' 

This charge covered all that defendants were 
entitled to have charged on the question of any 
indefiniteness of the proof of dama ges. 
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POINT III. 

The Court did not err in refusing to charge 
the seventh request of appellants. 

That request read: 
'' If you find from the evidence tha_t plain -

tiffs Weintraub and Rosenberg, or either of 
them were able, by reason of intelligence 
and experience, together with the opp?rtu~ity 
for investigation, observation and 1nqmry, 
to judge for themselves, the probable profits 
from the business they proposed to carry on 
at the leased premises, your verdict should 
be for defendant.'' 

The court charged the 5th request of the de-
fendants (p. 337): 

'' In determining whether the plaintiffs 
were induced by or relied upon the alleged 
false representation, you should consider 
the testimony as to the opportunity that they 
had to determine the facts for themselves 
as to the volume of the business and the 
profits therefrom and the extent to which 
they availed themselves of that opportunity 
by examination of the books or otherwise.'' 

The court also charged the 6th request of the 
defendants to charge: 

'' In determining whether the plaintiffs 
were induced by or relied upon the alleged 
false representation you should consider 
the business experience and intelligence of 
the plaintiffs and whatever there was in 
either of them of ability to determine for 
themselves the character and volume of the 
business or its past or prospective profits.'' 

The court also charged the jury in speaking 
of the elements necessary to be shown before 
there could he a recovery in deceit for false 
representations: 

'' * * * The third is that the plaintiffs 
believed such representation to be true and 
acted upon it and were injured thereby." 
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"In connection with the proof under that 
item it is important for you to consider the 
opportunity they had for investigation, be-
cause you see that that requires that the 
plaintiffs believed the representations were 
true. If they made an investigation them-
selves and were led to leave otherwise, it is 
a matter for you to consider. There must be 
a fraudulent design. If false representation 
was made, it was made to commit a 
fraud to gain the benefit of it or to put 
through the transaction. If the plaiutiffs 
relied ou their own or their agent's investi-
gation, they cannot offer the false representa-
tion of the defendant as ground for deceit. 
The representation must be one of fact, not 
of opinion, and must be in reference to a 
subject matter susceptible of knowledge.'' 

The 7th request to charge requ .ires those about 
to be defrauded to make an investigation. If it 
were charged the jury would have been told, in 
effect, that, if plaintiffs had intelligence and ex-
per ience sufficient to judge for themselves and 
if they had opportunity for investigation, ob-
servation and inquiry, to judge for themselves 
the probab_le profits from the business they pro-
pose d to carry on at the leased premises, the 
verdict would have to be for defendants. 

The request is defective in hvo respects. In 
the first place, it puts a burden upon those about 
to be defrauded to make an investigation if they 
have an opportunity, and in the second place it 
makes the determining factor the intelligence 
and experience and opportunity to determine 
"p robable pro fits from the business" which 
plaintiffs would make and not the intelligence, ex-
perience and opportunity to determine the truth 
or falseness of the alleged false representation. 
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The cases which are cited by defendants at 
page 13, include the Industrial Savings and Loa n 
Company v. Plummer, 84 N. J. Equity, p. 184; 
92 Atl. 583, but that was a case where the repr e-
sentation was merely as to value without actual 
fraud, and the court said: 

'' Every person reposes at his peril in the 
opinion of others, when he has equal oppo r-
tunity to form and exercise his own judg -
ment.'' 

Vice-Chancellor Bentley in Condon v. Sandho w, 
97 N. J. Eq. 204; 127 Atl. 101, had to deal with 
a charge of fraud based on a representation that 
a building was constructed of hollow tile, where-
as in fact, it was not so constructed and said 
(p. 206) : 

"I think there can be no question that the 
defendants would have been entitled to rely 
upon any such statement as that with which 
they charged complainants. The trouble is, 
however, as I have said, that they did not do 
so, but preferred to investigate the matter for 
themselves and, having done so, must be 
charged with what it is reasonable to assume 
they found or could have found if their in-
vestigation was made with the care and 
completeness to be expected of one who deals 
at arms length with another.'' 

He further said ( p. 207) : 
'' Had there been any fraud to frustrate 

the attempt of the defendants in their ex-
amination of the building, a different situa-
tion would have been present.'' 

rrhe general rule is stated in 26 C. J. Title-
Fraud, Sec. 68, p. 1149: 

"Where the parties deal upon equal terms, 
one who has failed to avail himself of 
means of knowledge readily within his reach 
cannot as a ritle complain of the other 
part ies' repr esentations. "'' ,x, ,x, But th e 
mere presence of opportunities for investiga-
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tion will not, of itself, preclude the right of 
reliance; and this is especially true where 
* * * there was intentional fraud. * * * 
The right to rely upon representations is 
generally conceded where the hearer lacks 
equal facilities for ascertaining the truth.'' 

And in Sec. 66, p. 1147, the author of the article 
1n Corpus Juris, says : 

'' Since the very purpose of fraud is to 
cheat its victim by making him neglect the 
precautions essential to prevent injury and 
to deny relief because the victim was negli-
gent would encourage dishonesty, it is gen-
erally held in cases of the character de-
scribed above that the fraud feasor will not 
be heard to say that he is a person un-
worthy of belief and that plaintiff was negli-
gent in trusting him and was cheated through 
his own credulity." 

As the court said in Jacobson v. Whitley, 138 
Wis. 434, 120 N. W. 285-286: 

'' It is an unsavory defense for a man 
who, by false statements, induces another to 
act, to assert that, if the latter had dis-
believed him, he would not have been in-
jured.'' 

In the case at bar the false representations 
relied upon were not matters of opinion, bu~ 
matters of past events, i. e., the expenses of the 
business for 1923, and the amount of profit which 
had been rnade. 

Upon the theory of plaintiffs there was actu,ai 
f raud. Even assuming that there was a duty upon 
Weintraub and Rosenberg to investigate, if they 
had had an opportunity to investigate, and that 
they had that opportunity, still the charge re-
quest ed woulrl have been erroneous. Had that 
duty rested upon plaintiffs, the matter would 
still have been one for the jury as to whether or 
not plaintiffs would be barred of their action. 
This would be so even if an investigation were 
in fact made by plaintiffs. 
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In Townsend v. N iles, 210 Massachusetts 524; 
96 Northeastern 1035, the Massachusetts Suprem e 
Court said: 

"The defendant contends also that the 
case here presented is like that of one pu r-
chasing goods which he is given full oppo r-
tunity to examine and of which the conditio n 
is obvious upon examination. Salem Ind ia 
Rubber Co. v. Adams, 23 Pick. 256; Mannin g 
v. Albee, 11 Allen, 520, 522; Brown v. Leach , 
107 11ass. 364; Burns v. Lane, 138 Mass. 350 ; 
Deming v. Darling, 148 Mass. 504, 505; 20 
N. E. 107; 2 L. R. A. 7 43. But here agai n 
the question was for the jury. We canno t 
say as matter of law that the fullest ex-
amination of a stall in a market or of oth er 
premises in which the business of dealin g 
in provisions at wholesale or retail is carri ed 
on would make manifest the truth of falsitv 
of a representation as to the amount o~f 
business which is being done there. An d 
under the circumstances of this case th e 
same principle applies to the advice of thir d 
persons or to the examinatio n of books so 
far as this was or might have been made. See 
Lewis v. Jewell, 151 Mass. 345, 347; 24 N. E . 
52; 21 Am. St. Rep. 454; Holst v. Stewart, 
161 Mass. 516; 37 N. E. 755; 42 Am. St. 
Rep. 442; Whiting v. Price, 172 Mass. 240 ; 
51 N. E. 1084; 70 Am. St. Rep. 262; Arnol d 
v. Teel, 182 Mass. 1; 64 N. E. 413; Long 1) . 
Athol, 196 Mass. 497, 504; 82 N. E. 665; 17 
L. R. A. (N. S.) 96; Rollins v. Quimby, 200 
Mass. 162; 86 N. E. 350; Thomson v. Pente-
cost, 206 Mass. 505; 92 N. E. 1021. 

3. It cannot be said that the evidenc e 
taken together discloses such a failure on 
the part of the plaintiff to use reasonable 
care for his own protection as to preclud e 
his recovery under the rule of Poland v . 
Brown ell, 131 Mass. 138; 41 Am. Rep. 215. 
The doctrine of that case is not to be ex -
tended. 'It relates merely to seller's talk.' 
Light v. Jacobs, 183 Mass. 206, 210; 66 N. E. 
799, 800." 
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Note here that the Massachusetts court in 
speaking of the rule which requires that a pur-
chaser '' use reasonable care for his own protec-
tion," states that it "relates merely to seller's 
talk." Such was the type of representation dealt 
with Indu ,striaZ Savings and Loan Company v. 
Plu,mm er, 84 N. J. Equity, p. 184. 'fhe rule has 
no applica tion to express representations of past 
events which are knowingly false. 

The jury would have been instructed if de-
fendants' request had been granted, that if there 
was a combination of intelli gence, experience, 
opportunity for investigat ion, observation and in-
quiry, a ver<lict was requi red for defendants. 'fhis 
leaves out of consideration altogether the fact 
that the proof from plaintiffs showed that, when 
pla intiffs were offered an examination of the 
books, the books had been doctored to show that 
the expenses had been $76,000, whereas in fact 
they had been $98,000. 

Defendants say, at page 13 of the brief, that 
the evidence is that plaintiffs made their own 
investigation and that they examined the books. 
The only examination of the books which was 
made was an examination of the books which 
Rothstein had changed to show the expenses as 
$76,000 instead of $98,000, and the profits $28,000 
or $30,000 instead of $9,000 or less. 

Nor was it determinative if plaintiffs had the 
ability and opportunity to "judge for themselves 
the probable pro fits from the business they pro-
posed to carry on.'' One of the elements which 
went into the probable profits that could be 
made, was th e profits which had been mad e. 
Defendants' expert agreed to this when he said 
that if he were buying any stock of goods and 
were also intending to continue the business, he 
would certainly inquire from the man from whom 
he was buying, what profit he had made. 
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Even if plaintiffs believed that they could 
make a reasonable profit and had the ability and 
opportunity so to determine without the aid of the 
information given by Rothstein, still they might 
recover, if because of the false representation of 
Rothstein as to his profit they were induced to 
pay more than the market value of the property. 

The Supreme Court of Massachusetts in Light 
v. IJ acobs, et al., 183 l\!Iass. 206; 66 N. E., p. 799 at 
800, said: 

'' The defendants contend that the fact 
that the plaintiff made a separate and dis-
tinct investigation into the value of the 
property covered by the second mortgage 
prevents him from recovering. The case of 
Poland v. Brownell, 131 Mass. 138; 41 Am. 
Rep. 215, cited by the defendants, does not 
cover this point. It relates merely to seller's 
talk. The ru,le is that it is not necessary that 
the false representations should have been 
the sole, or even the predominant, motive; it 
is enough if they had material influence upon 
the person deceived, aUhough combined with 
other motives. Matthews v. Bliss, 22 Pick. 
48; Safford v. Grout, 120 Mass. 20, 25; 
Windram v. French, 151 Mass. 547; 24 N. E. 
914; 8 L. R. A. 750; Burns v. Dockray, 156 
Mass. 135, 138; 30 N. E. 551. '' 

Defendants attempt to argue that the profit 
vvhieh had been made had no relation -whatever 
to the profit that couZd be made, and that the 
expenses which had been incurred could have 
no relation to the expenses which would be 
incurred (p. 14). The difficulty is that no one 
states this except counsel for defendants, the 
testimony, including that of witnesses for defend-
ants, is the other way. The matters above men-
tioned had a relation to what a willing purchaser 
would pay for the business and that after all is 
the test of real value as used in the cases. When 
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a seller makes a false representation as to a 
matter which would affect what a willing pur-
chaser would pay it is a material representa-
tion whatever a prospective purchaser may think 
he can make out of the thing when purchased. 

Defendants ,contend that under the charge 
'' the jury was told that the appellees were 
entitled to recover even though th~y made 
an examination which under the facts should 
have disclosed the truth or falsity of the 
alleged misrepresentation; that there could 
be a recovery if appellees, notwithstanding, 
relied upon the representations, whether or 
not such reliance was justified.'' 

An examination of the charge of the court in-
dicates that it did not so instruct the jury. We 
have already referred to certain sections of the 
charg e dealing with this subject matter. The 
court further charged the first request of the 
defendants to charge as follows (p. 333): 

'' The burden of proof is upon the plaintiffs 
to establish by a preponderance of the testi-
mony every element of their charge of false 
and fraudulent representation, that it is a 
false representation, known to be false, 
properly relied 1upon by the plaintiffs to 
their damage.'' 

This court stated the elements in an action for 
deceit in l(osobucki v. McGarry, 5 N. J. Advance 
Rep., p. 1409, as follows: 

"(1) that the defendant made some repre-
sentation to the plaintiff, meaning that he 
should act upon it; (2) that such representa-
tion was false, and that the defendant, when 
he made it, knew it to be false, and (3) that 
the plaintiff, believing such representation to 
be true, acted upon it and was thereby in-
jured.'' 
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Upon consideration as to whether the court 
should have charged the seventh request, it is 
unimportant as to whether the court should hav e 
charged something else. 

DeFeo v. People's Gas Co. of N. J., 5 N. J . 
Advance Rep., p. 1405. 

It is not error to refuse a request to charge 
which contains any erroneous statements. Con-
solidated Traction Co. v. Chenowitz, 58 N. J. L . 
416; 34 Atl. 817. 

The question is whether the charge as requested 
accurately stated the law. It did not, and there 
was no error. 

POINT IV. 

The Court did not err in refusing to charge the 
twelfth request of defendants which reads as fol-
lows: 

"If the plaintiffs have failed to satisfy 
you by a preponderance of evidence that the 
value of the merchandise and :fixtures pur-
chased was less than represented by def end-
ant, your verdict should be for defendant, 
Rothstein.'' 

The court had charged the jury (p. 331): 
"In this case it (the damages) will be the 

difference between the price paid the real 
value of the property acquired.'' 

and had further charged the jury the 
'' method of assessing the damages is the 
difference between the price paid and the 
value of the goods at the time of the sale.'' 

The requested charge presupposes that the com-
plaint of plaintiffs was that defendants had repr e-
sented the value of the property purchased at a 
certain figure, which representation was false. 
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There is no charge, either in the complaint or 
in the testimony, of any false representation by 
defendants as to the "value of the merchandise 
and fix tures." The gravamen of plaintiffs' com-
plaint is that the representation made was as to 
the amou,nt of the expenses of the business for 
the year 1923, and the amount of the profit. 

The charge containing within it a false assump-
tion of fact could not have properly been charged 
by the court. 

Defendants say (p. 16) : 
'' Any representations that were made to 

be material must refer to the subject matter 
of the transaction; that is, the merchandise 
and fixtures, use of name and lease. Any 
representation as to the expenses or the 
gr~ss profit had no relation to the property 
w h1ch was purchased. '' 

One difficulty with this argument is that it 
amounts to this-that there should have been a 
non-suit or a direction of a verdict for defend -
ants upon the ground that no material false repre-
sentation had been shown. 

But the motions to non-suit and to direct a 
verdict are not argued, and cannot be argued, 
because there was a rule to show cause why the 
verdict should not be set aside argued upon the 
gr ound that the verdict was against the weight 
of the evidence and that the damages were 
excessive. 

Here again, we repeat that no one asserts that 
the representations as to the past business done, 
the expenses and the profit were not material 
in the fixation of the price except counsel for de-
fendants 
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Defendants are mistaken, we submit, when they 
say that all the plaintiffs purchased was "the 
merchandise and fixtures," as what was pur-
chased was the bu,siness, the price of the business 
being fixed at a certain percentage of the inven-
tory value of the merchandise and the cost of 
the fixtures. 

POINT V. 

The Court did not err in refusing to charge 
the thirteenth request of defendants. 

That request was: 
"If the plain tiffs have failed to satisfy 

you by a preponderance of the testimony that 
a representation was made by defendant as 
to the value of the goods and fixtures they 
were buying on which they reasonably relied, 
and which was false, your verdict should be 
for defendant, Rothstein.'' 

Here again, the charge presupposes that the 
representation complained of was "as to the 
value of the goods and fixtures'' plaintiffs were 
buying. This is not so. There was no repre-
sentation complained of "as to the value of the 
goods and fixtures" plaintiffs were buying. The 
representation was as to the past business done, 
which was a material element to be considered 
by plaintiffs as to whether they would purchase 
or no, and as to the value of the thing they 
were purchasing, which was not '' the goods and 
fixtures," but as well the business. 

Moreover, the word "reasonably" is no more 
definite than the word "properly," and the court 
had, in response to the request of defendants, 
charged the jury that 

'' The burden of proof is upon the plain-
tiffs to establish by a preponderance of the 
testimony every element of their charge of 
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false and fraudulent representation, that it 
is a false repre ,sentation, known to be false, 
properly relied upon by the plaintiffs to their 
damage" (p. 333). 

POINT VI. 
The Court did not err in refusing to charge 

the fourteenth request of defendants, which was: 
''Unless the plaintiffs show you by a pre-

ponderance of the evidence that the defend-
ant's representation to them as to the 
volume of business during the preceding year 
was substantially incorrect and known to 
him to be incorrect, and that plaintiffs justi-
fiably r~lied on that representation, you 
should give that charge no further considera-
tion.'' 

This request to charge had no application to 
the case at bar. 

The complaint was n\ot that defendants had 
falsely represented the volume of business done. 
The complaint was, paragraph seven of the com-
plaint, page 4, that the representation was false 
in that the 

'' said business had not earned during the 
past three years, over and above all ex-
penses, a net return of eight per cent. per 
year on the total gross business, and that 
the said business had not earned over and 
above all expenses, a net return of eight per 
cent. on the total gross business of $350,000, 
during the past year." 

The court charged the jury (p. 328): 
"The defendant's answer to this claim is 

that he did say there were $350,000 gross 
sales and I do not think it is disputed that 
there was that amount of sales, if the sales 
in the toy department were added; so it 
was not a misrepresentation.'' 

The court also charged the jury the first re-
quest of defendants to charge (p. 333): 
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'' The burden of proof is upon the plaintiffs 
to establish by a preponderance of the testi.; 
mony every element of their charge of false 
and fraudulent representation, that it is a 
false representation, known to be false, prop-
erly relied upon by the plaintiffs to their 
damage.'' 

The court therefore charged the jury that the 
representation as to the volume of business was 
not a false representation, and it had likewise 
charged the jury that it could not find a verdict 
in favor of plaintiffs unless plaintiffs proved a 
false representation, known to be false, upon 
which they properly relied, and it was nowhere 
in the case claimed that the representation as 
to the volume of business was false. 

The court had in effect charged as requested 
in the fourteenth request of defendants to 
charge, and was not obliged to recharge in the 
language of counsel. Nor was it obliged to charge 
the request upon a matter which was entirely 
outside the pleadings. 

New Brunswick Steamboat Co. v. Tiers, 
24 N. J. L. 697; 

Smith v. Irwin, 51 N. J. L. 507; 18 Atl. 852. 

POIN·T VII. 

The Court did not err in refusing to charge the 
nineteenth request of defendants. 

That request was: 
'' If the representation made to plaintiffs 

was as to the profits the plaintiffs might 
make and not the profits Rothstein had 
made, your verdict should be for the defend-
ant, Rothstein.'' 

The court charged this request in the following 
language ( p. 334) : 
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" 'If the representation made to plaintiffs 
was as to the profits the plaintiffs might 
make and not the profits Rothstein had made, 
your verdict should be for the defendant, 
Rothstein, insofar as that representation is 
concerned.' I do not think there are other 
representations, as I recall it.'' 

The court had likewise charged the jury ( p. 
330): 

'' The representation must be one of fact, 
not of opinion, and must be in reference to 
a subject matter susceptible of knowledge.'' 

Now here, we submit, is there, in the language 
of the court, justification for the remarks of 
defendant on page 20 of their brief: 

"It does not instruct the jury that if the 
representation was a matter of opinion there 
should be no recovery and the language of 
the charge permitted the jury to find for 
the appellees even if the representation had 
been as to the profits which the appellees 
might make." 

POINT VIII. 

The Court did not err in charging that if 
plaintiffs relied on their own or their agent's 
investigation, they could not offer the false rep-
resentation of the defendant as ground for deceit. 

The language of the court to which exception 
was taken is found on page 330 : 

"If they (plaintiffs) made an investiga-
tion themselves and were led to believe 
otherwise, it is a matter for you to consider. 
* * * If the plaintiffs relied on their 
own or their agent's investigation, they can-
not offer the false representation of the de-
fendant as ground for deceit.'' 

The court further charged in connection with 
the same subject matter the fifth request of the 
defendants to charge: 
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'' In determining whether the plaintiffs 
were induced by or relied upon the alleg ed 
false representation, you should consid er 
the testimony as to the opportunity that 
they had to determine the facts for them -
selves as to the volume of the business and 
the profits therefrom and the extent to which 
they availed themselves of that opportuni ty 
by examination of the books or otherwise .' ' 

The court likewise charged the sixth request 
of the defendants to charge. 

'' In determining whether the plaintiffs 
were induced by or relied upon the alleged 
false representation you should consider the 
business experience and intelligence of the 
plaintiffs and whatever there was in either 
of them of ability to determine for them-
selves the character and volume of the busi-
ness or its past or prospective profits.'' 

The court also charged the eighth request of 
the defendants to charge (p. 334): 

"If plaintiffs have failed to satisfy you 
by a preponderance of testimony that they 
suffered a loss of reliance upon the alleged 
representation as to past profits, your ver-
dict should be for the defendant, Rothstein.'' 

There can be no question but that the portion 
of the charge to which defendants excepted (p . 
330), accurately stated the law, but defendants 
complain that: 

"It led the jury to believe by inferenc e 
that if no such investigation was made, even 
though the opportunity was given, or, if 
such an investigation was made but was not 
in fact relied upon by the appellees, there 
could still be recovery." 

Assuming that this portion of the charge did 
not state all the law upon the subject, if it was 
correct as far as it went, and it was, defendant s 
cannot complain in the absence of a reque st, for 
that would be in effect permitting an exception 
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to a failure to charge when no request was made. 
jf alinowslci v. Phillips, 5 N. J. Advance Rep. 
1407. 

As the court said in Benz v. The Central Rail-
road, 82 N. J. L. 197 at p. 199; 82 Atl. 431, af-
firmed by this court on the opinion of the 
Supreme Court, 8~ N. J. L. 780; 85 Atl. 1134: 

'' The argument based on this assignment 
as stated by the brief of counsel ( and the 
case is submitted on brief) is: this instruc-
tion too narrow, for it left out of view the 
question as to how long the next of kin 
would have received any pecuniary benefit 
from the continuance of Benz' life. In other 
words, an assignment of error directed solely 
at what the court had said is sought to be 
supported solely by what the court had not 
said, i. e., had failed to say.'' 

See also Petrie v. Rosenvinge, 94 N. J. L. 521; 
110 Atl. 809. 

Again defendants insist that the true rule is: 
"that if there was an opportunity for ex-
amination and if such an examination would 
have disclosed the falsity of the representa-
tion, there could be no recovery, whether or 
not an investigation was made.'' 

We submit there is no such rule. 

POINT IX. 

The Court did not err in charging that if the 
jury brought in a verdict for the plaintiffs it 
should be in one sum in favor of both plaintiffs. 

Defendants insist under this point that there 
were two separate and distinct claims under the 
theory of which the case was tried, that of 
Weintraub and that of Rosenberg, and that the 
elements of damage in each case were different. 
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And defendants then argue as if the case 
were tried upon the theory that the damages to 
which plaintiffs were entitled was the differen ce 
between the amo:unt paid by them and the amount 
ultimately received by them. 

We have already shown that the case was 
neither tried nor submitted to the jury upon any 
such theory. 

The case was tried and submitted upon th e 
theory that the damages was the difference be-
tween the price paid and the real value of th e 
property acquired. 

Plaintiffs were joint purchasers and there was 
but a single purchase price. And there was but 
a single real value of the property purchased . 
The difference represented one sum to which th e 
plaintiffs were jointly entitled. There is no 
theory of damages under which the jury coul d 
have considered the matter of the amount which 
each plaintiff had received in the course of th e 
continued carrying on of the business and de-
fendants cite no authority for any such theory, 
nor did they ask the court in their nineteen 
requests to charge to submit th e matter to th e 
jury upon any such theory. 

The general rule is stated in 27 C. J·., rriUe .. 
Fraud, Sec. 142, p. 27: 

'' And where the -contract is entered int o 
jointly by the persons on whom the frau d 
has been practiced, the right of action in 
deceit is joint and the defrauded · partie s 
must join as plaintiffs, where they have not 
assigned their interest to plaintiffs. A join t 
right of action for fraud cannot be divide d 
because of the subsequent separation of th e 
interests of the aggrieved parties.'' 
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And the general rule is also stated in 27 C. J., 
Title-Fraud, Sec. 247, p. 99: 

'' Th~ rule established by the weight of 
authority appears to be that if a purchaser 
thr?ugh fra_ud practiced upon him, has paid 
a hJgher price than the property was worth 
and the fraud is actionable in its character' 
then ~e is entitled to recover for the injury 
occasioned by such fraud, notwithstanding 
any subsequent disposition he may make of 
the property, and hence recovery cannot be 
defeated or the amount of damages reduced 
by showing that plaintiff has sold the prop~ 
~rty for the same amount that he paid for 
it, or for a larger amount than he claims its 
real value to have been.'' 

And in this statem ent of the rule defendants 
. ' a?quiesced for they did not, in any one of their 

~ineteen requests to charge, ask the court to 
instruct the jury to consider, in diminution of 
da_mages, what plaintiffs had subsequently re-
ceived for the property. Nor did they except to 
!hat portion of the court's charge in which it 
instructed the jury to disregard what subse-
qu: ntly happened to the property. Having ac-
quiesced, they cannot now complain. Hays v. 
K luge, 86 N. J. L. 657; 92 Atl. 358. 
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POINT X. 

The Court did not err in charging that the 
property was purchased by the plaintiffs but that 
they took title in the nam,e of the corporation 
and took the stock in that corporation, and that 
that was their method of taking possession of the 
property and that they did not lose their right to 
recover their loss if it were caused by the fraudu-
lent representation of the defendant. 

The corporation originally was a party plain-
tiff with the individual plaintiffs. At the con-
clusion of plaintiffs' case, defendants raised the 
question as to the right of the corporate plaintiff 
to recover and counsel for defendants at p. 193 
of the record on that motion, said: 

"Who had that cause of action 1 The 
agreement undoubtedly-the negotiations 
were made with Weintraub and with Rosen-
berg. The representations were made to 
them. What Weintraub and Rosenberg did 
was to plan in advance that they would turn 
over to a corporation bargains that they 
made and would take their profits of the 
bargains in corporate form. Weintraub and 
Rosenberg may be regarded, then, as being 
the ones entitled to whatever there was of 
cause of action. Weintraub and Rosenberg 
chose to convert their interest in the goods, 
by virtue of their agreement, into stock of 
the corporation. That was their own choice 
and their own method. What they got at 
the end of this-counting from the beginning 
of the negotiations to the consummation of 
the deal, was stock in the corporation. Wein-
traub put up $37,500 and received $37,500 
shares of the stock of the par value of 
$100." 

Counsel for defendants then made a motion to 
non-suit as to Weintraub and Rosenberg (p. 195), 
not upon the ground, however, that they were 
not the ones entitled to recover, but upon the 
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ground that it appeared that they had received 
back as much as or more than they had put in. 
~o~nsel for defendants, at this stage of the case, 
i~sisted, apparently, that the damages was the 
difference between the amount invested and the 
amount taken out, which is not the rule of 
da~ages_for which defendants now contend under 
their Point I (p. 5 of their brief), nor is it the 
rule of damages on which the case was submitted 
to the jury without exception from defendants. 

A! the conclusion of the whole case, the sug-
gest_ion of counsel for defendants, made upon the 
motion for non-suit that Weintraub and Rosen-
berg were the proper parties plaintiff and the 
only ones entitled to recover, was adopted, and 
a voluntary non-suit was granted as to the cor-
P?ration. Thereupon a n10tion was made to 
duect a verdict against the individual plaintiffs 
and also a motion for direction of a verdict for 
P!a~ntiffs for six cents damages as to each in-
div~d~al plaintiff, not because the individual 
plaintiffs had no right to recover any loss if there 
were a loss, but upon the ground that there was 
no proof of loss (p. 325). 

The fact that the individual plaintiffs were 
the persons entitled to recover became the law 
of the case suggested by counsel for defendants 
and the trial court in charging on page 331 : ' 

''. T~is property was purchased by the 
plaintiffs, _but they took title in the name of 
a corpor~tion and they took the stock in that 
corporation. _That was their method of 
t~lnng possession of the property, and they 
did_ not t~ereby lose their right to recover 
their loss in the case if it was -caused by the 

. fraudulent representation of the defendant n 
in effect, adopted the language of counsel f ~r 
defendants on the motion to non-suit (p. 194). 
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Defendants now complain that their theory as 
to who was entitled to recover was adopted by 
the court. They cannot so change their positi? n 
and avoid the effect of the law of the case in-
jected into the case by themselves. 

Moreover the argument under Point X is, in 
effect that' there should have been a non-sui t 
again~t plaintiffs or a direction of a verdict in 
favor of defendants. Both of these motions wer e 
made, but they are not argued here because th ey 
were involved in the argument of the rule to 
show cause why the verdict should not be set 
aside as against the weight of the evidence. De-
fendants cannot, we submit, avoid the effect of 
that rule by aro·uino· an exception to the charg e b b . 
instead of the motion to non-suit or to direct a 
verdict, where the effect, if the portion of th e 
charge excepted to be erroneous, would be tha t 
a non-suit or a direction of a verdict for de-
fendants should have been granted. 

But the position taken by defendants on the 
trial that the individual plaintiffs were the per-
sons entitled to recover notwithstanding the fact 
that a corporation had been formed and the 
property transferred to it, which position was 
acquiesced in by the cou~t, was correct. 

The agreement to purchase, which was the 
result of the fraudulent representation, was made 
between the individual plaintiffs and Rothstein, 
Inc. (Exhibit P. 2, p. 341). It is recited in the 
agreement that a corporation was about to be 
formed by the individual plaintiffs for the pur-
pose of taking over the property but the obliga-
tion to pay the purchase price rested upon the 
individual plaintiffs; they bound themselves to 
make the cash payment and to personally endorse 
the note~ representing the deferred payments , 
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as well as to secure their wives' endorsements, 
and to guarantee performance of the lease which 
was to be made. And when the transaction was 
closed, although the bill of sale was made to the 
corporation, the individual plaintiffs made the 
pay ments. No one was interested in the corpora-
tion except the individual plaintiffs and the court 
was quite right, upon the evidence, when it ac-
quiesced in the position taken at that time by 
counsel for defendants that, while the title was 
taken in the name of the corporation, that was 
only the method of plaintiffs in taking possession. 

POINT XI. 

The Court did not err in that portion of its 
charge to the jury in which it referred to the 
testimony as to the way in which the people of 
the dry goods business or department store busi-
ness figured value; that where a concern earns a 
certain per cent. of profit on its gross sales, they 
are usually apt to take one hundred per cent. 
of the value of stock and fixtur,es and that the 
jury had evidence concerning profit before it in 
determining what the true value of the property 
was. 

The matter above referred to is stated in the 
16th ground of appeal (p. 370). We submit that 
this ground of appeal is not sufficient. It does 
not point out the language of the court objected 
to but is general in form. Such an assignment 
is not sufficient. 

In Val enti v. Blessington, 96 N. J. L. 498; 115 
Atl. 377, where one grounds of appeal was "the 
court erred in refusing to charge the jury as 
requested by defendant,'' and another ground 
was '' that the court erred in charging the jury 
as specified by the exceptions to said charge 
ta ken by the defendant's attorney," the court 
said: 
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'' These 'blanket' grounds of appeal, _as 
they may be called, are inadequate to raise 
any ruling for review. Ass~gnment~ of error 
must be specific and definitely point out a 
ground of error, or they will not be con-
sidered.'' 

When we turn to the exception upon which 
the ground of appeal is based (p. 336) we find 
it is as indefinite as the ground of appeal, the 
exception being '' to that portion of the court's 
charge in which the court referred to the testi-
mony and charged that the jury might consider 
the testimony in the case that men buying de-
partment stores frequently or commonly gave 
one hundred per cent. of the value of the mer -
chandise, and fixtures, if the business was profit-
able and that the ascertainment of profits was a 

' method, on the ground that there was testimony 
to the contrary." But this was the only objection 
raised to the portion of the charge referred to . 
Apparently defendants thought that the court 
should not have referred to the testimony as to 
the method by which prices are fixed upon mer-
chandise and fixtures of a going concern without 
referring to whatever testimony there was to the 
contrary. 

But if this was the objection of defendants it 
should have been met by requesting the court to 
charge, not by an objection to the charge, which 
so far as it went, was proper. 

Malinowski v. Phillips, 5 N. J. Advance 
Rep. 1407; 

Benz v. C. R. R., 82 N. J. L. 197; af. 83 
N. J. L. 780. 

The language of the court with reference to 
the matter sought to be argued under this ground 
of appeal con1mences on p. 331: 
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t' The price paid was $117,500 for the stock 
and $25,000 for the fixtures, as I have told 
yo~. That is a total of $142,500. It is 
quite probable that you will find that this 
represents the true value of the stock and 
fixtures of a going concern netting eight 
per cent. profit on the gross sales of $350 000 · 
that is, that the value of the stock and fix~ 
tures is one hundred per cent. of their true 
value. Of course, you have to take into con -
sideration that you cannot apply the same 
rule to a big stock of merchandise as you 
would to a pair of socks which cost twenty-
five cents and sold at a dollar because the 
big stock of merchandise cann'ot turn over 
quickly. If it is big you have to work it out. 
Yo!1 have heard the testimony of the way in 
which the people of the dry goods business 
or department store business figure value. 
Where a concern earns a certain per cent. 
of profit on its gross sales, they are usually 
apt to take one hundred per cent. of the 
value of the stock and fixtures. That, of 
course, I do not mean to define as a rule. I 
mean _to say that that is the testimony as to 
what is done. A person might be takina- eia-ht 
per cent. One might want to sell mor~ than 
the other wants to buy, but there is testimony 
to show that that is the true value of a goino· 
concern.'' 

0 

The court also charged the jury (p. 328): 
. '' My dut! is to instruct you as to what 
is the law in the case. You will rely upon 
your own recollection of the testimony • and 
not as I may- _h?,ve _stated it to you, because 
the responsibility is yours and not mine. 

ou must, as I say, rely on your own recollec-
tion as to that." 

_There was evidence before the court and jnry, 
without objection, that the value of a going 
business, which was what was purchased by 
plaintiffs, is fixed by the method suggested by th·e 
court. Plaintiff Rosenberg testified (p. 139), 
after qualifying: 
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'' Q Does the sale value of the merchan -
dise and the sale value of the fixtures vary 
with the amount of profits that a store is 
making 7 A Yes, sir. 

Q If the store is making, we will sa y, 
four per cent. instead of eight per cent., what 
effect would that have on the value of the 
fixtures 7 A Between fifty and sixty cents 
on the dollar. 

Q I am talking of Y?ur experience in 
business. What would it be worth 7 A 
Fifty cents on the dollar. 

Q What about the fixtures 7 A Ten 
cents on the dollar; probably less. 

Q If the store were making two per 
cent., what would it be worth 7 A Scrap 
purposes. 

. Q And for scrap purposes, what would it 
be worth 7 A You would have to pay to 
take them away." 

Plaintiffs' expert I(ossove, after qualifying , 
testified (p. 173) : 

"Q Does the amount of profit that a 
store is making have any effect upon the 
sale value of the merchandise and fixtures 
in that store for going business purposes 7 
A Naturally, as a part of its good will. 

Q If a store is operated at a profit of 
eight per cent. net is the merchandi_se and 
fixtures in that store worth approximately 
100 per cent. cost 7 

Objected to . . 
Objection sustained. 

· Q What would it be worth in peTcentage 
of cost 7 A Cost of merchandise less cash 
discount. 

Q What do you mean by that 7 A In-
voice price less cash discount-the actual 
cash paid. 

Q If a store is making four per cent. 1~et 
instead of eight per cent. the value of it s 
fixtures and good will would be 100 per 
cent. of cost less discount; what would the 
fixtures and the merchandise be worth 7 A 
About sixty-five per cent. 
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Q Of costs? A Of costs. 
Q What would the fixtures be worth 7 A 

About one-half of their cost value provided 
they haven't been depreciated that much. 
If a. store is in business ten yeaTs and de-
preciated the fixtures they would be junked 
111 that ten years. rrhat is permitted by the 
Federal Government 

Q _Suppose the st~re is making three per 
cent. instead of four per cent. 7 A It would 
bring i~ down to an unprofitable store and 
~ake 1nm sell out the merchandise at retail 
instead of under the hammer. 

Q What effect would that have? A Be~ 
tween fifty and sixty per ceut. 

Q How about the fixtures? A Fixtures 
are worthless except for scrap. 

Q Is there a recognized scrap value 7 A 
Usually ten per cent. if everything is less 
than six years old.'' 

And (p. 175): 
'' Q In this case it appears that accord-

ind to the .auditor's report that the net profit 
on ?peration was $1,512.21 from the general 
?us1ness; net sales of $343,176.61. Assum-
ing that to be the net profit on that amount 
of sales, what percentage would you say of 
cost were those fixtures and merchandise 
worth? A They would be fit to go into the 
hands of auctioneers. 

At what percentage? A Usually 
thll'ty-three and one-third to fifty per cent." 

And (p. 176): 
'' Q Let us assume that this company has 

a net profit on operation on an annual turn-
over of $343,176.61, a net profit on operation 
of $1,512.21 and a net financial income of 
$7,660.77, or a total of $9,172.98, in what 
class of business would that fall as to per-
centage of costs that the fixtures and the 
merchandise would be worth upon a sale OJ 

A This would really amount to about tw~ 
and a half per cent. on the net profit. It 
would come into the class of the sell-out 
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and necessarily an auctioneer's business. But 
a person who is disposing of his stock at 
retail, taking such reduction from the price 
as is warranted by the business; men buying 
goods before Christmas may hold them at 
the higher price; afterwards they would 
naturally reduce it twenty or thirty per 
cent. as the stock became depleted. 

Q What would you then consider the cost 
of the goods? A Sixty-five per cent. on 
goods and twenty per cent. on fixtures.'' 

On cross examination (p. 183) : 
'' Q A store that you said was making 

four per cent. profit on the sales for the 
year, the merchandise on the shelves would 
only be worth, I think you said, sixty-five 
cents on the dollar? A Yes. 

Q While if the store was making eight 
per cent. the stock would be worth 100 
cents on the dollar 1 A Cash, less dis-
count." 

Plaintiffs' expert Federman testified, after 
qualifying (p. 199): 

'' Q Assuming that a store and fixtures 
and merchandise of a store is worth one 
hundred per cent. of cost, if the store is 
making a profit of eight per cent., what in 
your opinion, would be the percentage of 
cost of those fixtures and merchandise, if, 
in fact, the store was not making more than 
three per cent.? A If a store were making 
eight per cent., which is a very good profit, 
the store would be worth, if I understand 
your question correctly, 100 cents on the 
dollar of what it costs the party that is sell-
ing to you. In the event that the store would 
be making only three per cent. that store 
would not be worth nearly as much. 

Q Can you give me a percentage that the 
store would be worth making only three p er 
cent.? A It would be in proportion. If you 
were paying a hundred cents on the dollar 
for merchandise, figuring that for every $100 
that has been sold, that your net profit (yon 
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are talking about net profit, I presume) it 
would be worth 100 cents on the dollar; if the 
three per cent.; the proportion would be on 
a lower basis. '' 

Defendants' expert Cronheim testified (p. 209): 
'' Q In the purchase of stock of goods of 

a store, which you say you have been en-
gaged in or seen handled, does it make any 
difference in the value of the buyer of the 
goods that are being purchased what pro fit 
has been reaped by the man that has had the 
business? A Thal would have something to 
do with it, but the all-important part is the 
management. If you have men of high 
caliber-we took over the W. V. Snyder Com-
pany after it was operated by Oscar Michael. 
He ran it for two months and failed. Twenty 
years before that W. V. Snyder Company 
operated this properly. We took it after 
Michael's failure and made plenty of money. 

Q It has been testified here that if a 
man is running his business and making a 
profit of eight per cent. on the gross amount 
of sales that the stock of goods on the 
shelves, if he tries to sell it, might be worth 
one hundred cents on the dollar of inventory. 
Assuming that inventory value to be reason-
ably based, where is he if the profit he has 
been making is only four per cent. and the 
value of the same goods would be only sixty-
five cents on the dollar. What would you 
say? A I say the theory is entirely wrong. 

Q Why? A If a department makes 
eight per cent. on their turnover the stock 
would have to be only a hundred per cent. 
to make that while they may still make four 
per cent. if the goods is one hundred per 
cent. It depends on how the store is 
operated. 

Q If you were buying the stock of goods 
of another store and were also intending to 
continue the business, would you, among 
other things, inquire what the man from 
whom you were · buying, what profit he made? 
A I certainly would. 
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Q Would you depend upon that or would 
you depend upon your ?wn 7 

Objected to as leading. 
Objection sustained. . 

Q To what extent would tha~ influe1:1ce 
You OJ A Past history is always interesting 

. f t " to the purchaser o a s ore. 

And, again (p. 210): . 
, 'Q Does it give you any idea at all as to 

the value of the good will? A Of course, 
there is a theory that good will is base~ on 
operating revenue. T~ere are ot~er things 
that may be good will. ~hat,, is a par-
ticularly long drawn-out subJect. 

And again ( p. 215), on cross examin~ tion : . 
'' Q Assume now that a store is m~king 

no profit at all and has not been malnng a 
profit, or a very small amount. of money, 
for three years. Can you conceive yourself 
beino- interested in the purchase of that store 
at o;e hundred per cent. of the cost of stock 
and fixtures unless you wanted that stor,e 
for competitive reasons 7 A I wouldn t 
buy any store at one hundred per cent. on 
the dollar unless I wanted to operate the 
business. t 

Q I asked whether you want to opera e 
it? A I can't answer t~at. There may be 
a thousand things enter into that. 

Q The past performance of a store to a 
· 't ·t OJ A purchaser is of importance, ~sn i • 

Of great importance and grea~ interest .. 
Q And it would make considerable differ-

ence. Assuming now that a man has - no 
motive such as removing a place from compe-
tition, or buying for the purpose of th~owing 
it into a big concern, but merely for ~is own 
little business, it would make a cons;1-derable 
difference to him if the profit was eight per 
cent. or the profit was three per c:1_1t. 7 A 
It would, unless he had u1_1usu~l. ability and 
had a good idea of what his ability was. 

Q He would have to have a great ego to 
say he could make eight per cent. where th e 
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former owner had made three per cent.; 
he would have to have great faith in his own 
ability? A He would have to have great 
faith in his own ability. 

Q It would have some influence upon the 
amount that would finally be agreed upon 
as the sales price of that store 7 A Quite 
naturally it would." 

And Rothstein admits that a statement was 
made as to the prospective profits which plain-
tiffs might expect in the course of the negotia-
ti ons, although he denies that he represented the 
amount of profits which he had himself made, 
upon which issue the jury found against him 
(p. 287): 

"Q At that meeting was any statement 
made by l\1:r. Apfelbaum or you as to the 
amount of profits you had made in previous 
years 7 A The statement was made by l\1:r. 
Apfelbaum, but not about the profit of that 
year. 

Q What was the statement 7 A Mr. Ap-
f elbairm made a statement that the general 
department store profits are between six, 
seven and eight per cent. He said at the 
present year I have done $350,000 business. 
He said, 'You have stated that you are going 
to put on some new departments and the . 
profits will increase.' And he figured they 
would make six or seven or eight per 
cent.'' 

All of this testimony went in without objec-
tion and the court properly summarized it in its 
charge, and there was no evidence to the con-
t rary, nor did defendants attempt to direct the 
attention of the court to any evidence to the con-
trary. 

The difficulty with defendants' argument (p. 
24 of the brief) js that they ignore the testimony 
and make the bald assertion that '' there is no 
connection between profit and true value of the 
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property,'' whereas all of the testimony is to 
the contrary. They assert the statements mad e 
many times in their brief that it was uncon-
tradicted that the property sold for more than th e 
app ellees paid. This is not the fact. They treat th e 
case as if it were a purchase of so much merchan -
dise and so much fixtures, etc. It was not. It was 
the case of the purchase of a biisiness, the valu e 
being fixed in a certain way. They refer to the 
fact that there is no proof as to the profit s 
realized by the appellees and what the profit of 
the business was and the difficulty of determinin g 
the value of the property by the profits which 
had been made by the appellees and they say-
'' By inefficient and uneconomical management 
for the period that the appellees owned and 
operated the business, they could under this 
method of determining the value substantially 
decrease the value of the property below its real 
worth at the time of the purchase.'' No atten ipt 
was rnade to fix the valiie of the property iipon 
the pro fit that appellees made while they con-
diicted the biisiness. Proof of what happened to 
the business after the plaintiffs purchased was 
immaterial under the circumstances of this case. 
Plaintiffs fix their damage by showing what the 
real value of the property purchased would be ' 
upon the hypothesis that the profit made by ' 
Rothstein was the actual profit made and not 
the profit which he represented. 

And this method of fixing damages was with-
out objection. 

Here, again, if defendants are correct with re-
spect to their objection to this portion of the 
charge of the court, there should have been a 
non-suit or the motion to direct a verdict for the 
defendants should have been granted upon the 
ground that there was no proof of damage, and 
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the determination of the legaljty of this ~ection 
of the charge was necessarily involved Im thu 
rule to show cause why the verdict should not 
be set aside as against the weight of the evidence 
and upon the ground that the damages were 
excessive, and defendants are atteinpting to argue 
those points which they are precluded under the 
decisions of this court from arguing. 

POIN·T XII. 

The Court did not err in charging the jury 
that the purchase was not simply a purchase of 
so much stock and fixtures and that the jury 
should judge the true value from what they 
found the income of the property was if it ap-
plied that method in determining the value 
(Ground 17). 

Here, again the ground of appeal (17) does not 
direct the attention of this court to the precise 
language of the court below complained of, nor 
did the exception taken direct the attention of the 
trial court to the language objected to (p. 336). 

The bri~f of defendants does not direct the 
attention of the court to the precise language and 
it is impossible to determine how much of the 
court's charge is intended to be included in the 
objection. The court said (p. 332) : 

''It was not the purchasing of so much 
stock and fixtures. It had the conveyance of 
good will and a lease for a long term. The 
business was going on; it was not being sold 
to be resold in bulk. So, therefore, you have 
that evidence before you in determining what 
the true value of this property was and that 
you can judge yourself from what you find 
the income of this property was if you apply 
that." 
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'' You are not obliged to apply that method, 
but if you apply that method you can find 
what the income of that property was. If 
the claim is made that the profit was less 
than one-half of one per cent. you will see, 
by applying the testimony of the witnesses, 
as to what that business was worth; it would 
be what you could get for a business that 
is going to close up and auction off.'' 

We do not know just what parts of these ex-
cerpts from the court's charge is objected to. 
Defendants persist in arguing under this point 
(p. 25) that it was the income from the property 
which was received by appellees which is referred 
to in the court's charge. The court did not 
refer to the income of the property received by 
plaintiffs-appellees nor did the court refer to 
what inc.ome they may have made. What the 
court referred to was the true income which had 
been received from the property during the year 
1923 by Rothstein. He represented that he was 
making about $28,000 or approximately eight per 
cent. These representations were false. The 
proofs show that he was making not in excess of 
-three per cent. or about $9,000 and that he ar-
rived at the difference in percentage by falsely 
representing his expenses to be $76,000 approxi-
mately whereas, in fact, they were $98,000. · 

No proof was offered by plaintiffs as to the 
amount of moneys which they had made or lost 
in the conduct of the business. All that was said 
on that subject was injected into the case by 
defendants. 

Defendants' counsel asked vVeintraub on cross 
examination (p. 56)- "What profits did you 
makef A What profits did we make~ Q Yes. 
A I don't rmember now. I think it was $3,000 
or $2,000,'' etc. Plaintiff Weintraub, on direct 
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examination, had not been asked a word about 
his profits. It was immaterial. Defendants 
seemed to have some reason in their own minds 
why they desired to inject it into the case. Hav-
ing injected it into the case, they cannot well 
now complain that it should not have been in-
jected and that it was indefinite. 

But all of this has nothing to do with the 
argument under Point XII because, at no point 
in the charge, did the court permit the jury to 
take the profits which had been made by plain-
tiffs into consideration in determining the true 
value of the property. The court did permit 
the jury to take · into consideration the actual 
profit which defendants had made during the 
year 1923, the amount of which Rothstein had 
misrepresented to plaintiffs and the court did 
that upon the assumption that it was an element 
to be taken into consideration in determining the 
true value of the ,property which testimony went 
in without objection. The court was quite right 
in charging the jury that the purchase was not 
that of so much stock and fixtures for resale 
but that it was the purchase of a going business. 
There is no dispute whatever in the testimony 
upon that subject. Rothstein himself testifies 
that it was his business which he was selling and 
plaintiffs testify that it was the department store 
business which they were buying and there was 
no dispute. 

Again, this point, as argued by defendants, 
was necessarily involved in the determination of 
the rule to show cause for, if defendants be 
correct in their criticism of the charge, a motion 
to non-suit or direct a verdict for defendants 
should have been granted. 
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CONCLUSION. 
In conclusion we quote the language of this 

court in Kragman v. Carlo, 85 N. J. L. 632 ; 90 
Atl. 292, which has an application to all of the 
objections of defendants: 

'' So long as the law is stated correctly 
and intelligently, the ultimate test of the 
soundness of instructions is not what the 
ingenuity of counsel can, at leisure, work 
out the instructions to mean, but how and 
in what sense, under the evidence before them 
and the circumstances of the trial, would 
ordinary men and jurors understand the in-
structions as a whole.'' · 

"What we have said disposes of, in effect, 
most of the grounds of appeal. With respect 
to the others it is enough to say, that: 'No 
judgment will be reversed on the ground of 
misdirection, or the improper admission or 
exclusion of evidence, unless, after examina-
tion of the whole case, it shall appear that the 
error injuriously affected the substantial 
rights of a party.' " 

There is not pointed out any error in the ad-
mission of evidence or in the directions of the 
court which went to the substantial questions in 
this case, i. e., were the representations made, 
were they false, were they made with intent that 
plaintiff should rely upon them, were they know-
ingly false; and, as subsidiary to this, did Roth-
stein deliberately show plaintiffs a book which 
contained a false statement of the expenses and 
of the profit. Upon these points the jury found 
against defendants and upon this appeal the 
verdict must be considered as conclusive upon 
these points for, with respect to anything which 
went into their determination there is no error 
alleged. 
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Defendants having been so convicted of deliber-
ately making a false representation, the matter 
then is one only of damages and with respect to 
that the trial court has said, upon a rule to 
show cause, that the damages are not excessive 
and, upon a •Careful review of the testimony, 
has said that the verdict is not against the weight 
_of the evidence. 

It is respectfully submitted that the judgment 
should be affirmed. 

ABRAHAM HENIG, 
MERRITT LANE, 

Of Counsel :with Plaintiffs-Respondents. 






