Summons

Complaint
Agreement

Answer

Judgment

Motion for a Non-suit

Motion for Direction of a Verdiet........
Charge to Jury 326
Kixceptions to Charge 300
Defendant’s Requests to Charge 336
Rule to Show Cause 364
Rule Discharging Rule to Show Cause ... 365
Notice of Appeal and Grounds of Appeal.. 366

TESTIMONY.
For Plamtifs.

Max Weintraub,
direct examination. ..
Cross %
re-direct
Ie-Cross
Rhoda Hersh,
direct examination
CIOSS e {
re-direct S10.86, 92097 11,
L8, 121, 161, 162,
164
I'e-Cross 82, 88, 94, 108,116,
121 21221615165
John W. Armstrong,
direct examination

Cross o _
rerdipect - TR, L 101, 124, 129
re-eross ¢t o ..., 105,125 130




Gustave Mortonson,
direct examination
Cross &
re-direct
Ie-Cross
Iilias Rosenberg,
direct examination
CTosS t
re-direct
Abraham Kapner,
; : : b
direct examination 15k
CrOSs g% 152
re-direct
re-cross
Harry Gilson,
direct examination
Cross
ITarry B. Kossove,
direct examination
CToss g
re-direct
re-cross
Louis G. Woolwick,
direct examination
CTrOSS a
re-direct
Ruben Federman,
direct examination
CTross

For Defendants.

Alfred S. Cronheim,
direct examination........... 207
CTOSS he
re-direct
I'e-CroSS

(¢

¢

PacE

Joseph Klausner,

direct examination 216, 248

CTOSS a 222, 250

re-direct b
Abraham Rosenblum,

direet examination

CTOSS S

re-direct s

I'e-CI'OSS i
Louis Spitz,

direct examination

CTross g
Murray Apfelbaum,

direct examination

CTOSS o

re-direct g

I'e-Cross it

AL RO |

o [EHe0)

Louis Rothstein,

direct examination
C1'0SS his
re-direct

IxHIBITS.
Off’d P’t’d
Green Book %)
Agreement, January 21, 1924 28 341
Bill of Sale 29 346
Report of Puder & Puder. .35,101 349
for Iden. Report dated Feb-
ruary 295, 1925
for Iden. Tax Return
Book—Stamps Issued
Charge Sales Book of KEm-
ployees
Book—Daily  Record
Clerk’s Sales
Stock Purchase Book
Journal




Qff TPt
Black Book 07
for Iden. New Corporation
Journal
. 14.
. 15. Agreement, November
T N R 147
16. Bill for One Month’s Stamps 163
_17. Letter, Charles B. Clancy to
Rothstein’s dated November
22,1924 ..
. 18. Letter
. 19 for Iden. Letter
90 for Iden. Letter of May 9,
1924, Mr. Henig to Mr.
Claney
91 for Iden. Letter of May 15,
1924, Mr. Henig to Mr.
Clancy
9 for Iden. Bundle of Bills....
3 for Tden. KExpense Book,1924.
4 for Iden. Cash Disbursement
Book, 1924 ................
95 for Iden. Cash Receipts, 1924.
1. ‘‘Beats Yesterday’’ Book .. 2

=2
L
2

Swmmones.

SUMMONS.

Essex County Circuit Court

The State of New Jersey to Louis
Rothstein and Rothstein’s Inec., a cor-
(L. s.) poration,

You are HereBy SummoNED to an-
swer the complaint of Rothstein’s a
corpor.ation, Max Weintraub and Elias Rosen-
bc.arg,.m an action at law in the HEssex County
Circuit Court. And take notice that unless yoil
file your answer to said complaint with the Clerk
of. tl.le Essex County Circuit Court, at Newark
within twenty days after the service upon y01;
of .thi.s writ, and the annexed complaint, the
plaintiffs may proceed in the suit, and judg’ment

may be entered against you.

.W*I’FNESS, NeLsoNn Y. Duwncax, Judge of our
Circuit Court, at Newark, this 10th day of No-
vember, 1924.

JOHN H. SCOTT,
Clerk.

ABraEaM HEeNIg,
Attorney.
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Complant.

COMPLAINT.
ESSEX COUNTY CIRCUIT COURT.

RorHSsTEIN’S, a corporation, Max

WeinTrRAUB and Erias Rosen-

BERG, s
Plaintiffs, | 4ctron
at Law.

V8.
Complaint.

Louis Rorastein and RorH-

sTEIN’S, INC., a corporation,
Defendants.

The plaintiffs, Rothstein’s, a corporation of the
State of New Jersey, having its principal office in
the City of Newark, County of Essex and State of

New Jersey, and Max Weintraub and Elias
Rosenberg, residing in the Borough of Brooklyn,
County of Kings and State of New York, say

that:

FIRST COUNT.

1. That heretofore and on or about the 21st
day of January, 1924, the defendant, Rothsteins
Inc., a corporation of the State of New Jersey,
and the plaintiffs, Max Weintaub and Elias
Rosenberg, entered into an agreement for the
sale and purchase of the department store busi-
ness then being conducted by the said Roth-
steins Inc., at No. 413-419 Springfield avenue,
Newark, New Jersey, a copy of which agreement
is annexed hereto and made part hereof.

2. That previous to the making of the said
agreement, the said Rothsteins Inc., was rep-

40 resented in the negotiations for the said sale, by
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Louis Rothstein, who at that time, was the presi-
dent of the said Rothsteins Inc.

3. That at the time of the making of the said
agreement, it was contemplated between all of
the parties that a corporation would be formed by
the plaintiffs, Max Weintraub and Elias Rosen-
berg, under the name of ‘‘Rothstein’s’’ and that
the conveyance of the stock of merchandise ete.,
contemplated, would be made under the terms
and provisions of the said agreement, to the cor-
poration so to be formed; and said agreement
was made to the knowledge of defendants for the
benefit of said corporation so to be formed.

4. That the said plaintiffs, Max Weintraub
and Elias Rosenberg did cause a corporation to
be formed, to wit, plaintiff under the name of
Rothstein’s, and the bill of sale and lease sub-
sequently executed by the defendants, was made
to the said plaintiff corporation.

5.. That the said defendant, ILouis Rothstein,
acting for and on behalf of the defendant, Roth-
steins Inc., did at the time of the making of
the said agreement and previous thereto, falsely,
fraudulently and deceitfully state and represent
to the plaintiffs, that the business heretofore con.
ducted by the said corporation of Rothsteins
Inc., was a profitable business; that it had done
a total of $350,000.00 worth of business during
the past year, which amount included the sales of
a basement which was rented out for the month
of December for toys, and for which defendants
received a 10% net return of the gross sales; that
the business had earned during the then past
three years, above all expense, a net return of
8% per year on the total gross business.
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6. Plaintiffs, Max Weintraub and Elias Rosen-
berg, believing the statements and representations
made to them by the said Louis Rothstein, to be
true, the said defendants knowing that they, the
plaintiffs, believing the representations and each
of them, to be true, and intending that they
should believe them and each of them, and rely
thereon, and plaintiffs, Max Weintraub and Elias
Rosenberg, relying on the truth of said state-
ments and each of them, entered into the agree-
ment for the sale and purchase of the said busi-
ness on the terms and conditions contained in the
agreement annexed hereto and made part hereof,
and for the benefit of the plaintiff, Rothstein’s.

7. The representations as aforesaid, made
by the said Louis Rothstein, and each of them,
were false and untrue; in that the business here-
tofore conducted by the said corporation of Roth-
steins, Inc., was not a profitable business, and that
the said business had not earned during the past
three years, over and above all expenses, a net
return of 8% per year on the total gross busi-
ness, and that the said business had not earned
over and above all expenses, a net return of 8%
on the total gross business of $350,000.00, during
the past year.

Plaintiffs say that they have been damaged by
the false and fraudulent representations of the
said defendants made as aforesaid, and there-
fore demand of the defendants the sum of $100,-
000.00 damages.

SECOND COUNT.

1. Plaintiffs repeat the statements contained
in paragraphs 1, 2, 3, and 4 of the first count
as therein fully set forth.

Complaint.

2. That in accordance with the terms and pro-
visions of the said agreement, the defendant,
Rothsteins Inc., was to execute to the plaintiff,
a bill of sale for the said business, free and clear
of all debts of whatever kind or nature.

3. That at the time that the defendant, Roth-
steins Inc., was conducting the said business, it
had made a practice of issuing to its customers
certain stamps commonly called ‘‘trade stamps’’
which were redeemable at the office of the de-
fendant, Rothsteins Inec., at the rate of $2.50 for
each filled book of said stamps in the possession
of the said customers. :

4. 'That the said Rothsteins Inc., had widely
advertised the said scheme of issuing the said
stamps to its customers, and it was a necessary
part of the business of the defendant, Rothsteins
Inc., to issue stamps to the customers who made
purchases in the said store, and it was necessary
that said stamps be redeemed in order to retain
the good will of the said business transferred by
the defendant in accordance with the agreement
and constituted a debt of the business.

9. That after the taking of the possession of
the said business by the plaintiffs herein, it was
found that the said Rothsteins Inec., had issued a
large number of stamps to the said customers,
which had not been redeemed by the said Roth-
steins Inec., but which were brought in for redemp-
tion to the plaintiffs herein, and they being a
liability of the said business, the plaintiffs herein
did redeem the said stamps at the rate of $2.50
per book.

That by reason of the foregoing, the plaintiffs
had paid out and expended, and will be compelled
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to pay out and expend large sums of money, the
actual amount of which cannot be ascertained at

the present time.
Plaintiffs say that they have been damaged

by reason of the foregoing, and therefore de-
mand of the defendants, the sum of $10,000.00

damages.

ABRAHAM HENIG,
Attorney.

Tais AGREEMENT, made this Twenty-first day of
January, 1924, between Rothsteins, Inc., a cor-
poration of the State of New Jersey, with its
principal office in the City of Newark, County
of Iissex and State of New Jersey, part of the
first part, and Elias Rosenberg and Max Wein-

* traub, of the Borough of Brooklyn, County of
Kings and State of New York, parties of the
second part; WITNESSETH :

Waereas the party of the first part is de-
sirous of selling, and the parties of the second
part are desirous of purchasing the business
now conducted by party of the first part at
413-417 Springfield avenue, Newark, N. J., it is
hereby agreed between the parties:

1. That the price of the merchandise is fixed
at $117,500, with the proviso that if the parties
cannot agree on the price fixed for the various
items of merchandise, that so far as said items
are concerned each shall select an arbitrator who
shall be a merchandise man, who in turn shall
select a third arbitrator, also to be a merchan-
dise man, and the decision of any two shall be
binding on both parties hereto, and if the net
price after agrcement and arbitration, if neces-
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sary, shall be less than $117,500, party of the
first part shall reduce the price by whatever the
figure may be, or if the price shall be greater
parties of the second part are to pay any such
excess.

2. That the price of the fixtures is hereby
agreed upon as $25,000.

3. That all insurance, gas and electric bills,
are to be adjusted as of January 1, 1924,

4. That the sale shall take effect as of Janu-
ary 1, 1924, and all moneys collected by party of
the first part since that date are to be turned
over to the parties of the second part, less run-
ning expenses, and all bills for merchandise pur-
chased since January 1, 1924, are to be assumed
and paid by the parties of the second part.

9. That party of the first part, as a part of
the consideration of the sale, agrees to procure a
lease from Louis Rothstein and Dora Rothstein,
his wife, owners of the premises at 413.417
Springfield avenue, Newark, N, J ., leasing to the
parties of the second part the building for a
term of twenty-one years from January 1, 1924,
for the annual rent of $12,000 net, which means
that parties of the second part are to pay all
taxes and assessments assessed against said
premises, all insurance premiums, all water rates,
make and pay for all repairs to the building, it
being the intention of this agreement that the
owners of the premises are to receive $12,000 per
Year net as rental.

6. Parties of the second part agree to insure
the building and pay the premiums therefore to
the extent of $80,000, and that the plate glass in
said building is to be insured to its true value, by
and at the expense of the parties of the second
pari.
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7 Parties of the second part also agree to
insure the stock and fixtures in said store for the
term of three years for eighty per cent. of the
value.

8 Tt is understood and agreed that the bill
of sale for the merchandise and fixtures will be
delivered by the party of the first part to a cor-
poration about to be formed by the parties of the
second part, and that the payment for the said
merchandise and fixtures will be made by the
said corporation to the said party of the first
party as follows:

$5,000 in cash upon the signing of this
agreement, the receipt whereof is hereby ac-
knowledged.

$70,000 on the Twenty-fifth day of Janu-
ary, 1924, at the office of Charles B. Clancy,
810 Broad St., Newark, N. J., between the
hours of 10 and 12 in the forenoon.

The balance of said purchase price by the
said corporation executing and delivering to
the party of the first part its promissory
notes each in the sum of $2,000, the first note
payable on April 1, 1924, and subsequent
notes payable monthly thereafter until the
Thirty-first day of December, 1926 when the
entire balance remaining due shall be paid.
Said notes are to be made by the said cor-
poration so to be formed and to be en-
dorsed personally by the parties of the
second part hereto and their wives, and to
bear interest at the rate of 6% per annum.

9. That the lease to be executed, as herein
provided, shall contain a clause that the owner of
the building shall not be responsible for any ac-
40 cidents oceurred on or about the premises, and

Complaint.

tha}t they shall comply with all municipal re-
quirements.

10.. That the lease to be executed, as herein
provided, shall contain the foregoing clauses in
addition to the clauses contained in the Chisholm
Revised Gilsey Lease No. 99.

11. That parties of the second part shall have
the right to use the name ‘‘Rothstein, Inc.,”’ and
th.at Louis Rothstein and Dora Rothstei’n, his
Wlf:e, who are the majority stockholders of Roth-
steins, Inc., agree that they will not engage in
the same line of business for a period of twenty-
one years within a radius of one-half mile from
the present location.

12: It is understood and agreed between the
parties hereto that parties of the second part
are about to form a corporation and that this
agreement may be assigned to said corporation
and .all of the terms herein mentioned are to be’
carried out by said corporation. |

13. That in the event of an arbitration being

necessary each of the parties hereto are to bear
one-half of the expense,

.14. That the notes to be given as herein pro-
vided are to be held in escrow by Charles B
Clancy, 810 Broad St., Newark, N. J., in the;
event of an arbitration being necessary, until the

arbitration is completed, which shall be not later
than February 1, 1924,

oS 1 ' i
T ctt Elias Rosenl‘)erg and Max Wein-
) are to become sureties on the lease herein
mentioned to be given to the corporation.

16. In the event that the said parties of the
second part hereto shall fail to carry out the
terms of this agreement on January 25, 1924
the deposit of $5,000 herein mentioned is’ to bé’*

40
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retained by the party of the first part and this
contract cancelled.

17. That the lease shall contain an exception
to the clause which prohibits the subletting or as-
signing of the lease without the written consent of
the landlord to this effect, namely, that the parties
of the second part hereto shall have the right to
sublet or assign the lease without relieving them-
selves of liability, after January 1, 1927, without
the written consent of the owner, provided that
the sublessee or assignee shall be engaged in a
similar business and deal in the same class of
merchandise to be purchased from reputable
jobbers and manufacturers.

In Wirness WaEREOF, the said party of the
first part has caused these presents to be signed
by its president, and the said parties of the

second part have hereunto set their hands and
seals the day and year first above written.

ROTHSTEINS, INC,
By

President.

Signed, sealed and delivered in the
presence of

Served the within summons and complaint Nov.
12, 1924, upon the within named defendants per-
sonally upon Louis Rothstein, president of Roth-
stein, Inc., a corporation, at his usual place of
abode, No. 676 Stuyvesant Ave., Irvington, N. J.

Answer.

ANSWER.
Filed December 10, 1924.

ESSEX COUNTY CIRCUIT COURT.

RoTHSTEINS, a corporation, Max
WeinTrRAUB and Erias Rosen-
BERG,
Plaintiffs, [ Action
at Law.
V8.
Answer.
Louts Rorastein and Rora-

STEINS INc., a corporation,
Defendants.

The defendants, Louis Rothstein, residing in
the City of Newark, State of New Jersey and
Rothsteins, Inc., a corporation of the State of
New Jersey, answer to the plaintiffs’ complaint:

1. They admit paragraph one of the first
count.

2. They admit paragraph two of the first
count.

3. They admit paragraph three of the first
count.

4. They admit paragraph four of the first
count.

5. They deny paragraph five of the first count.

6. They deny the allegations as set forth in
paragraph six of the first count and say that no
representations were made other than those con-
tained in the written agreement.

7. They deny the allegations as set forth in
paragraph seven of the first count and say that
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no representations were made other than those
contained in the written agreement.

Defendants deny that plaintiffs are entitled to
any damages whatever.

SECOND COUNT.
They admit paragraph one.
They deny paragraph two.

They deny paragraph four.

1
2
3. They admit paragraph three.
4
5

They deny paragraph five.

They deny that the plaintiffs are entitled to
any damages whatever on this count.

FIRST SEPARATE DEFENSE.

Defendants, Louis Rothstein and Rothsteins,
Ine., will move at the trial to strike out the first
count of the complaint because it discloses no
cause of action as a written contract was entered
into between the parties to this action which
embodies all of the terms and conditions of the
sale.

COUNTER-CLAIM.

By way of counterclaim, defendant Louis Roth-
stein, says:

1. At the time of the sale of the business of
Rothsteins, Inc., to defendants, he sold and de-
livered to them twelve hundred and nineteen pads
of trading stamps, each pad containing five
thousand stamps, to the value of twelve dollars
and fifty cents for each pad.

Reply.

Defendant, Louis Rothstein, demands as dam-
ages on this counter-claim, the sum of fifteen
thousand, two hundred and thirty-seven dollars
and fifty cents, together with costs of suit.

CHAS. B. CLANCY,
Attorney for Defendants.

REPLY.
Filed December 30, 1924.

ESSEX COUNTY CIRCUIT COURT.

RoTESTEINS, a corporation, Max
WEeINTRAUB and Evrias Rosex-
BERG,
Plaintiff's, Action
at Law.
vS. Rep
ep y’
Louis Rormsteiy and Rors-
STEINS INc., a corporation,
Defendants.

The plaintiffs for their reply herein,.respect-
fully say:

1. They deny the allegations contained in
paragraph 1 of the counter-claim of the defend-
ants’ answer,

ABRAHAM HENIG,
Attorney for Plaintiffs.

10
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Judgment. ' Judgment.

JUDGMENT. Elias Rosenberg and against the defendants
Louis Rothstein and Rothstein’s, Inc., for the
ESSEX COUNTY CIRCUIT COURT. sum of twenty-five thousand dollars ($25,000)
damage and one hundred fourteen dollars and
- 37046 3 forty cents, costs of suit.

RoraSTEIN’S, a corporation, Max Judgment entered and signed November 12, 10
WEeiNTRAUB and Erias Rosex- 1926.
BERG, Lk WILLIAM S. GUMMERE,
antiffs, iction Judge,
vs. at Law.

10

Jou~ H. Scorr,

Louis RorastEiIN and RoraH- Clerk.

STEINS INc., a corporation, Book 101, page 590
Defendants. i :

Non-suit costs
After Verdict Judgment Entered
November 12, 1926.
$25,000.00

$25,114.40

Abraham Henig, by Merritt Lane,
Atty. of Pltf’s.

Judgment on non-suit in the above-entitled
action was rendered on the twelfth day of No-
vember, A. D. nineteen hundred and twenty-six,
in favor of the plaintiff Rothstein’s, a corporation
and against the defendants Louis Rothstein and
Rothsteins, Inc., for eighty-four dollars and
ninety-six cents costs of suit.

Judgment after verdict in the above-entitled
action was rendered on the twelfth day of No-
vember, A. D. nineteen hundred and twenty-six,
in favor of the plaintiffs Max Weintraub and
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Max Weintraub, direct.
ESSEX COUNTY CIRCUIT COURT.

Monday, November 8, 1926.

RorastEIN’S, INC., €t al.,
Action

A at Law.

Louis RorHSTEIN, et al.

Before Hon. William A. Smith, J., and a Jury.

For the plaintiffs appears Abraham Henig (by
Merritt Lane).

For the defendants appears Charles B. Clancy
(by Alfred F. Skinner).

(A jury is called and sworn.)

Mr. Lane opens for the plaintiffs.
Mr. Skinner opens for the defendants.

MAX WEINTRAUB, sworn in behalf of the
plaintiffs.

Direct examination by Mr. Lane.

Q Mr. Weintraub, where do you live? A
978 East 24th street, Brooklyn.

Q Do you know Mr. Rothstein? A Yes,
sir.

Q When did you first come in contact with
him? A Some time in January, 1924.

Q Where? A At his store, 415 Springfield
avenue.

Q@ Who were present? A Mr. Rothstein,

Mr. Rosenberg and myself.
Q Was there a conversation between you at

40 the time? A Yes, sir.
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Q@ What was the subject matter? A Mr.
Rosenberg told Mr. Rothstein that the other
gentleman that he had with him last year could
not come in as a partner with him, and that
he brought me over for that; and Mr. Roth-
stein told me the story of the business.

Q@ Did he mention the name of the other
gentleman? A Mr, Rosenberg said Mr. Wool-
wick.

Q@ Go on and tell us what was said. A Mr.
Rothstein said, ‘‘Mr. Weintraub, take a look
around the store,”” and I went upstairs and
downstairs and looked around and I came back
to his office. He asked me what I thought of
it. I said I thought it was a very neatly kept
store. He asked me where I was located in
business. I was in the haberdashery and cloth-
ing business in Brooklyn. He said it would be
very wonderful for me and Mr. Rosenberg, in-
asmuch as I knew the haberdashery and clothing
business I would be able to take care of these
departments wonderfully. I asked him what the
business was for the past year. He said, $350,-
000. T asked him what his expenses were. He
said $76,000 and that it had shown him a net
profit of eight to ten per cent. on the gross
in business, $28,000. He said two young men
like Mr. Rosenberg and myself, being young, and
he being sick, probably could make more money
than he has made in those past three years.

Q And did he say anything with respect to
what business he had done from 19212 A 1921
he said he did a business close to $400,000—$393,-
000 but said in that year he didn’t make more
money because he had some man managing and
he had to pay out a larger expense.
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By the Court.

Q More money than what? A Than the
years 1922 and 1923.

By Mr. Lane.

Q At that time was anything said with
respect to trading stamps? A Yes, he said,
““Did you notice the signs ‘Stamps’ on the sec-
ond floor?’’ I said I did. He said, ‘‘I am going
to tell you all about it; about the moving pic-
ture business.’”’ He did tell me at that time
about the moving picture stamp company; how
they had organized and were issuing trading
stamps; that he had them solely. He said the
moving picture stamp company had gone into
bankruptey and, so as not to lose money, he had
this company deposit money in some certain bank
that they would have enough money left to
redeem the outstanding stamps; that he didn’t
lose any money on this transaction. He went
on to tell us again he was very sick and that
two young active men like us could take these
stamps and make a big business of it, and sell
them to the other stores in the neighborhood
that they would have to come to Rothstein’s
to redeem them, and we would have more custo-
mers come into the store, but through his sick-
ness he could not do anything.

Q Was any agreement reached at that time?
A No, we asked him what he wants for the
store. He said ‘‘One hundred cents on the dollar
for inventory and $25,000 for the fixtures;’’ He
said $75,000 cash and the rest on terms, to buy
the store.

Q Did you have a subsequent meeting? A
About two days afterwards.

19
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Q Who were present? A Mr. Rosenberg,
Mr. Rothstein and myself.

Q What took place at that meeting? A We
told him that we thought the proposition over,
and things looked logical and we asked him to
show us a book of records; he showed us a
green, long book. It showed $343,000. The
$7000 he said he got it by renting out his base-
ment for the holidays for the sale of toys and
that the toy department made $7000 and that the
toy department was charged ten per cent. on the
gross and that gave him $7000. That is what
his store averaged—between eight and ten per
cent. on his gross business.

Q What color was this book he showed you?
A Green.

Q I show you a green book and ask you
whether this is the green book or not. A This
is not the book because the other book didn’t
have so many figures.

Mr. Lane: I ask that it be marked for
1dentification.

(The same is marked Ex. P. 1 for identi-
fication.)

Mr. Lane: I call for the production of
the green book.

Mr. Skinner: Just to make clear possible
confusion we have a subpoena duces tecum
which ecalls upon us to produce a certain
green book; green is crossed out and black
written in. We don’t want to have any con-
fusion as to coler.

Mr. Lane: I think you will find there is a
green book and a black book we asked you
to produce. It is the green book we are
asking for now.
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The Court: This green book is offered
for identification and is not the green book
they want and you are called upon to pro-
duce a green book. Have you any green
book you intend to produce?

Mr. Skinner: No, sir. I would like to
have the records show that this book is pro-
duced by the plaintiff.

By Mr. Lane.

Q Did you and Mr. Rothstein go over this
book that he showed you? A We did.

Q Did you go over the expenses that were
shown in that book? A We did.

Q Where did you leave that book? A That
was left with Mr. Rothstein.

Q Have you ever after that time seen that
of expenses that you saw? A Never.

Mr. Skinner: One page!?

Q How many pages were there that showed
expenses? A One page.

By the Court.

Q@ What did it show? A The various ex-
penses for the year 1923, a total of $76,000 and
a few hundred.

By Mr. Lane.

Q Have you ever seen that page since? A
No, sir.

Q Where did you get this book that is
marked Exhibit P. 1 for identification? A That
book I noticed two days after we took possession

40 Of the store and I went up to the office prepared
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to look over the various expenses of the store
so that I could familiarize myself with the ex-
penses of the various departments and see what
the payroll was in order to reduce it if possible.
I asked Miss Feldman, the bookkeeper at that
time, and I asked for that book; she opened that
book. I said, ‘‘That is not the book.”” I looked
for it and I saw a page was carefully cut out.
I asked Miss Feldman, ‘‘ Where is the page with
expenses?’’ She said, ‘‘It must have been cut
out by Mr. Rothstein but I have another black
book here which will show you the expenses of
1923 and other expenses.

By the Court.

Q Was this after the closing? A We closed
on a Friday and I believe I went to the office on
Monday. We had an office downstairs and she
was upstairs.

By Mr. Lane.

Q Did you see the black book? A Yes, sir.

Q What did that show? A $98,000. And I
said to Miss Feldman, ‘‘ Are you sure that is the
correct expenses for the year 1923%°’ She said,
“Yes,”” 1 said, ‘“My God! something has been
wrong here. $76,000 was represented to me as
the expenses. I certainly must have been cheated
according to this.”” And then I left the office.

Q Will you look at this green book and point
to the place where the page should be.

The Court: Ask him where he got this
book.

Q This green book was given to you at that
time by Miss Feldman? A Yes, at the office.

40
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By the Court. the year 1923, $76,000, expenses for the year

Q That is the one marked for identification?
A Yes, sir.

Mr. Skinner: If it is to be used why
shouldn’t it be offered in evidence.

Mr. Lane: 1 offer it in evidence.

(The book previously marked P. 1 for
identification is received in evidence and
marked Exhibit P. 1.)

Mr. Skinner: I understand it is a book
found by this man after he took over the
business.

Mr. Lane: Yes.

Witness: This is the page (indicating).

Q That is preceding the page where the
week-end sales, 1923, January? Is that right?
A Yes, sir—I beg your pardon, this was not the
page, it was carefully cut smooth. This is
ragged—this is the page (indicating), preceed-
ing ‘‘bought in 1924.”’

Q Is your recollection as to what was in the
green book, other than these expenses, sufficiently
accurate or distinet for you to say that this
green book, Exhibit P. 1, was or was not the book
that was shown to you by Mr. Rothstein or in
your statement that it was not based upon the
fact that it does not contain the sheet showing
the expenses. A The book shown to me by Mr.
Rothstein, showing expenses for 1923, expenses
$76,000, I never saw again.

Q How is this book different from the one
you saw? A The other one is a book like this,
but it didn’t have so many pages for the years

40 1924, 1923 and so forth, and for this business for

1925
Q@ May you be mistaken in your recollection,

‘and may it not be that this is the book with the

page cut out? A It might be the book with the
Page cut out.

Q@ Was the green book that you saw an old
book or a new book? A A newer book than
this,

Q@ So that your recollection is that this is
not the book at all. A This is not the book;
it did not have so much writing in for all those
various years.

Q Let us go back to the conversation you
were having with Mr. Rothstein. Was any-
thing said at that time with respect to trading
stamps—at the second meeting? A Yes, sir.

Q@ Tell us what was said. A He said that—
I asked him how he keeps track of these trading
stamps outstanding. He said there is a girl in the
office by the name of Miss Foster who carries a
book and that has various trading stamps. There
is a certain number go to the upper office every
morning and what she delivers back next morn-
ing shows what was given out that day. They
know just how many stamps they redeem by
knowing the number of stamps going up. He
sald, ““You will find at the end of the year, or
January, the outstanding number of trading
stamps is between two and three hundred—
never more—because the biggest amount of busi-
ness conducted in this store, and he showed me
the October and November months, is during
the last part of the year, and you will find after
you have been here a while, you will see the
same faces every day and the people buying this
merchandise usually make their heaviest pur-

o
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chases during November and December and they
redeem these books. After December, there is
rarely more than two hundred or three hundred
dollars outstanding. $200 or $300 is not im-
portant don’t bother your head about it. I said,
““I won’t bother my head about it, as you say,
in a proposition of this kind.”’

Q Were any terms discussed at that time?
A Yes, sir, he said, ‘‘Mr. Weintraub, I want
$75,000 in cash and $2000 notes.”” I offered him
$50,000 cash and $1500 per month. He said, *‘1
will not take any such offer when the store makes
for me between $28,000 and $30,000 net profit per
year. 1 want only $2000 per month—$24,000
per year. The store is making $28,000. All you
have to pay me is $24,000 per year. You will
only be paying me out of the profits of the busi-

ness. If you have $75,000 in cash to put in, you

will be on the same footing as I have been, pay-
ing the bills every first of the month, you will
not have to have any money or go to any banks,
only out of the profits of the business.

Q Was there anything said as to the salary
drawn by him? A He showed me he draws
$150 a week, that was included in the $76,000
on the expense sheet.

Q Did you finally reach any agreement at
that conference? A No, we reached no agree-
ment.

Q When did you next see him? A We told
him we would like to look over the stock and see
how he made his inventory. We made an ap-
pointment for two days afterwards. He said he
wanted us to come at night so no one would
know the store was going to be sold.

Q Who were present at the next meeting?
A Mr. Rothstein, Mr. Rosenberg, Mr. Apfel-

40 paum, the agent; his son, and myself,
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Q Whose son? A Mr. Murray Apfelbaum’s
son.

Q What took place then? A I went over to
the haberdashery side and the clothing side and
compared sheets. Mr. Rothstein said, ‘‘Wein-
traub, what do you think of the stock?’’ 1T said,
‘““A lot of articles T may be able to duplicate
for less than your cost price but that doesn’t
make any difference.”” He said, ‘I am selling
a profitable business, not for auction.”” He
opened a book of cost prices and selling prices.
He said, ‘‘Fiigure it out for yourself.’”” Every
item of shirts had a ticket of cost price and sell-
ing price. The cost price was in a code. ““You
will find my general mark is between thirty and
forty per cent. Take thirty per cent. off $350,-
000 and you will find what I told you is net. $76,-
000 is the expenses and the difference between
them is $28,000 or $29,000, making between eight
and ten per cent. net.”” Mr. Rosenberg looked
over his department and we told him that while
the prices could be duplicated for less yet, we
were buying a profitable business. We argued
and tried to buy for less. He got mad at us and
took off his shoe and his sock. He said, ““‘If it
wasn’t for my sickness—if I stand on my feet for
one day I have to be in bed after that.”’ That
impressed me that he was selling not for the fact
of making any money but he could not attend to
his business.

@ What was the basis used in figuring? A
From his cost price. 7

Q What was said about the fixtures? A
$25,000.

@ What kind of fixtures were they? A He
told us these fixtures had come part from Rothen-
berg’s that went out of business on Fourteenth
street before.

40
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Q How long before? A Two years ago or
three years ago. He said he had purchased them
second-handed.

Q How was the price of the fixtures fixed? A
$25,000.

Q How was it fixed? At cost or what? A At
cost because he had just prior to that purchased
some registers, and they were carried at cost

Q You say he got $25,000 for his fixtures, is
that right? A Yes, sir.

Q He got $25,000 from you for his fixtures?
A Yes, sir.

Q What was the actual amount that he got?
A $25,000 for his fixtures and $117,500 for his
inventory stock which he showed us.

Q Wasn’t there something about Mr. Apfel-
baum’s cutting his commission? A 1 only heard
recently he cut his commision about $5,000. They
stepped aside that night to talk it over. I don’t
know what it was.

Q Did you reach any agreement at that time?
A We told him we were considering the matter
and we would think it over.

Q@ When did you meet him again? A We
again went Saturday morning to Mr. Apfel-
baum’s office and we said, ‘‘Murray—

Mr. Skinner: The following Saturday?

Q The following Saturday? A Yes, of that
same week. And we asked him, ‘‘Murray, why
don’t you help us put it through?’’ He said, ‘*‘ You
know what Mr. Rothstein said. He wants $75,-
000 in cash and $2,000 per month.”” He said, ‘“I
will call Mr. Rothstein up to my office and let us
see whether he won’t take any less.”” He called

40 Mr. Rothstein on the telephone and asked him
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to come down. In about fifteen minutes Mr.
Rothstein came down to the office of Mr. Apfel-
baum and we again started to discuss the price.
He said, ‘‘Forget $50,000 cash and $1,500 in
notes. If you fellows have $75,000 in cash and
put it into thig business, you will always be
flushed with money and pay out of the profits of
the business.”” He said, ““You don’t want my
money, you want me to get out of here.’” He
said, ‘‘The business is making $28,000 net per
year. Why can’t you pay me $2,000 per month?
You want to get me out of here as quickly as you
can.”” After discussion with Mr, Rosenberg, we
agreed to pay him $2,000 per month.

Q Did you reach an agreement on that oc-
casion? A We told him that we would consider

the $2,000 per month. Mr. Apfelbaum said
“Weintraub— ’

Mr. Skinner: Was this afterward reduced
to writing?

Mr. Lane: Yes.

The Witness: T said we didn’t reach an
agreement. I said, ‘““We probably will take
1t.””  Mr. Apfelbaum suggested that we put
up a deposit. I said I would rather put a
deposit up with my attorney. Mr. Apfel-
baum said there is another gentleman coming
out at two o’clock who will give $100,000.
He said, ““If you don’t put a deposit up you
will probably lose it,”” and he said, ““Mr,
Rothstein, isn’t that s0?”’ He said, "‘Yes.”
Helsard s prefer you and Mr. Rosenbere
and I have investigated you in Brooklyn.’b’
He said, “I would rather sell the store to
you and have you as my tenants.’’
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Q What happened? A We left. I should
think it was Monday when we received a call
from Mr. Rothstein. We finally got in touch
with Mr. Henig and we finally went up to the
office of Mr. Clancy and drew the agreement.

Q Did you draw the agreement in Mr.
Claney’s office? A Yes, sir.

Q I show you an agreement dated the 21st
day of January, 1924, and ask you whether that
is the agreement. A That is the agreement.

Mr. Lane: I offer it.
(The same is received in evidence and
marked P. 2.)

Q Did you sign this agreement that day?
A Yes, sir. At that time we signed, he said,

“If you fellows—"’

Mr. Skinner: I object.

The Court: If it bears on the question
of fraud, I will allow it.

Witness: He said, ‘‘If you fellows want
to get it back, I won’t give you back a penny
of the $5000 that we put up as a deposit.”’

Mr. Skinner: The agreement provides
for that.

Witness: I don’t think so maybe I am
wrong, but that is what he said.

By Mr. Lane.

Q When was the transaction closed? A On
a Friday of that week.

Q Did you receive a bill of sale? A Yes,
sir.

Q Is that it (indicating)? A Yes, sir.
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Mr. Lane: 1 offer it.

(The same is received in evidence and
marked I&xhibit P. 3.)

Mr. Skinner: Subject to corrections, is
that agreed.

Mr. Lane: Yes, sir.

Mr. Lane: With respect to this bill of
sale, if the court, please, I do not want to
read either of these documents to the jury,
but I do want to direct the attention of the
court and the jury to the fact that in the
schedule which is the things conveyed, there
is included the entire stock of merchandise
and fixtures together with the good will
of the business. Judge Skinner said no good
will was transferred.

Q After the transaction was closed, you have
already told us so I won’t have you repeat that
about your conversation with Miss Feldman
about the black book and all that. After you had
had your talk with Miss Feldman did you see
Mr. Rothstein? A Yes, sir.

Q@ Where? A In the lower office.

Q@ Who were present? A Mr. Rosenberg,
Mr. Rothstein, and myself.

Q@ What was said? A I said to Mr. Roth-
stein, when you sold us this proposition you told
me and showed me a book of expenses $76,000
for the year 1923, and I went up to the office
and asked Miss Feldman and she showed me a
book showing $98,000.”” He said, ‘‘Where did
you see that book?”’ I said, ‘‘Miss Feldman
showed it to me.”” He said, ‘‘I thought all
the books were removed by Puder & Puder.”’
I said, ‘‘She said this book was kept for her
personal use and she kept that book.”” I said
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to him, ‘‘There is something wrong here.”” He
said, ‘‘Listen Weintraub, don’t mind anything
about the books.”” He said, ‘‘That is for gov-
ernment purposes.”” He said, ‘‘You are too
young to understand these things. Never mind
what you saw.”” He said, ‘‘Get down to business
and you will see that you will make more money
than I could.”” He wrote $350,000 on a piece of
paper and $28,000 profit and he said, ‘‘Forget
about the books and get down to business.”” I
said, ‘‘It doesn’t sound any too good for me.
I don’t know whether it is so or not.”” I said,
‘‘Mr. Rothstein, I really believe you cheated Mr.
Rosenberg and myself.”” I said, ‘“We will run
this business practically on the same lines and
within a period of five months in comparison
with the expenses you had and ours we will be
in a pretty good position to see whether your ex-
penses were $76,000 as represented to me or
$98,000 as they actually were.”” He just didn’t
say anything just ‘“All right’’ and went away.

Q What did you discover with respect to the
trading stamp situation? A There was one
other meeting I had about the trading stamp
situation—

Q Did you have another meeting with Mr.
Rothstein about this other thing you have been
testifying about? A Yes, about the discount on
the merchandise. We paid him cost price on
his inventory, not less the discount. The dis-
count he got.

Q When did you have that conversation?
A About one day later.

Mr. Skinner: After he had closed?
Witness: After we closed.

Q Where? A At the office upstairs.
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Q Who were present? A Mr. Rosenberg,
Mr. Rothstein, and myself.

Q@ What occurred? A I said, ‘“Mr. Roth-
stein, do you know that you have received—il
had looked through the various bills and knew
from my own business in Brooklyn that the bills
were discounted from two to eight per cent. T
sald, ‘‘You collected discounts every month. I
think we are entitled to that.”’ He saidi 1 don’t
think you are. At any rate, T am going to call
up my brother-in-law Mr. Spitz in Paterson’’
and he called him up and had some conversa-
tion with him in our presence. He said, ‘“All
right. I will give you $2500.”’ I said, $2500 is
not emough. That is a little less than two per
cent.”” I said, ‘“You have been making between
two and eight per cent. He left with $2500.
The next day he said, ‘I wouldn’t give you five
cents. I have seen my attorney, Mr. Clancy,
and I won’t give you a nickel.”” I said, * You
already show yourself a man who wants every-
thing.”” He said, ““I don’t care a darn about
you.”” T spoke to Mr, Rosenberg about it—

@ When did you have a conversation with
Mr. Rothstein about the stamps? A That was
during the month of February.

@ What had happened with respect to the
stamp situation? A 1 looked through the
books and Miss Feldman showed me that the
trading stamps for some $400 odd were redeemed
for January, 1924. 1 said, ‘“Miss Feldman, there
must be a lot of stamps outstanding.’’ She
said, ‘‘Oh, yes. They come in that way every
year.”’” I said to Mr. Rothstein, ‘‘You said to me
that the outstanding stamps was between $200
and $300 and not to bother about it.”’ I said,

10
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have to redeem all these trading stamps you
have benefited by. We know nothing about
them.”” I said, ‘‘Haven’t you any heart?’’ He
said, “Don’t bother me, I don’t want to know
anything about it.”’

Q I show you a book and ask you whether
that is a trading stamp book issued by the old
corporation, during Mr. Rothstein’s manage-
ment of the business, but which you redeemed
afterward. A It is.

Mr. Lane: I offer it in evidence.

Mr. Skinner: I object to the admission in
evidence of this book. Apparently it is
offered in evidence without proof that it is
a book of stamps redeemed by the plain-
tiff after closing. There is no proof as to
when the stamps were issued ; they may have
been issued by the plaintiffs themselves after
they bought the business. I can’t see thz}t
on the plaintiff’s own story that this is
admissible.

Mr. Lane: The witness has testified it
was issued prior to his going into the store
and was redeemed after.

The Court: Yes, but it is hearsay evi-
dence.

Q How do you know that that book which
I have shown you, or the stamps in that book,
were issued prior to your going into the store?
A We saw immediately that we were absolutely
cheated in this trading stamp affair, and I said
to Mr. Rosenberg, ‘“We will have to sue Mr.
Rothstein in this transaction, and in order to
show how many trading stamps we have been re-
deeming, let us change the color of the stamps
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from the printing company which he didn’t want
to tell us, but which we found out later.”” I
ordered them blue. We were issuing blue stamps,
not any more red ones. Any red ones we were to
redeem were issued by the old corporation.

@ And this other book I show you which con-
tains blue stamps, were they issued by you?

A That is the same stamp which was issued by
us.

Cross examination by Mr. Skinner,

(Cross examination on the question of trading
stamps.)

@ You say under oath you issued no stamps
of the kind Rothstein had been issuing but
changed the color and issued an entirely new
lot? A We changed the color.

(@ Didn’t you issue any of the old ecolor?
A Maybe for two weeks.

@ Didn’t you issue them for several months?
A No, sir.

@ Didn’t you issue them the entire month of
January? A January, yes, because we had no
control of the store. '

@ Don’t you know it was turned over to
you as of January 1st and the agreement called
for him to do that? A Yes.

Q@ He ran it for you? A To January 25th.

Q And he accounted to you for everything?
A Yes.

Q And he accounted for the redemption of the
stamps? A I don’t know anything about the
redemption of the stamps?

Q@ Did he in that account show the redemption

of trading stamps? A T didn’t pay attention to
that.
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By the Court.

Q You are asked if you don’t know that that
was included in the accounting? A Whether
these old books were in the account?

By Mr. Skinner.

Q Whether there was included in the account
for January’s business expenditures made by
him for the redemption of trading stamps—that
kind he had been issuing? A I don’t think so.

@ But you said you didn’t pay any attention.
A No, because the accountants were straighten-
ing the books and we relied on Puder & Puder.
We had that much confidence in Puder & Puder
to take care of us.

Q You mean you relied on Puder & Puder
to do anything more than report to you what
the expenditures were? A Kxactly.

Q But you didn’t rely on them to find out
whether you had been cheated? A 1 knew noth-
ing about how these stamps were going to come
in.

Q Haven’t you been telling us how they
were coming in? A Yes.

By the Court.

Q You admit red stamps were issued in
January? A Yes.

The Court: Then, Mr. Lane, you haven’t
proved it. You have got to show that it
was issued by the defendant.

Mr. Lane: I won’t press it at this time.

By Mr. Lane.

Q What was the next thing that occurred with
40 reference to anything that you discovered as to
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the business which Mr. Rothstein had done?
A That was some time in May, 1924. Mr.
Rothstein came into the store and said, ‘Did you
receive any accounts here from my accountants,
Puder & Puder?”’ I said, ““I didn’t.”’ He said,
“You know very well you did, because they were
mailed here by Puder & Puder.” I said, I
didn’t see them.”” I said, “But I know by this
time you have cheated us.”” Miss Feldman told
me he spoke to her about these various reports.
He said they were mailed by mistake, but these
were reports we had already in our possession.
They were addressed to Rothstein’s, Inc. We
saw the actual profit he made in 1923, and I knew
I was not handed a square deal.

By the Court.

Q As I understand, you kept the reports you
received from Puder & Puder? A Yes, sir.

By Mr. Lane.

Q I show you a report of accounts from
Puder & Puder and ask you whether that is
the report you received in the mail addressed
to Rothstein’s, Inc? A This is the report.

Mr. Lane: I offer it.

Objected to.

Mr. Lane: I won’t press it at this time.
I ask that they be marked for identification.

(The same is marked Exhibit P.4 for iden-
tification.)

@ Did you take this report up with Mr.
Rothstein up at any time? Did you tell him you
had it? A I didn’t tell him I had it.
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Q Did he ever come to you and ask you
about it again? A He was in a few days after-
ward and asked, ‘‘Have you found it?’’ I said I
didn’t know anything about it.

Q What did he say? A He said, ‘I know
you have it here, somewhere, and you don’t want
to give it up.”” 1 said, ‘‘I don’t know what you
mean, and I haven’t got it.”’

Q What happened next? A June 1st was
a Sunday he came in on Monday morning, the
second, about 9:30, and he brings in a check made
out to himself for $1000 for rent. I said, ‘‘ Where
did you get that?’’ He said Miss Feldman made
it out for him. I said, *“I can’t give you the
rent now, but I will give it to you in a few
days.”” He said, ‘“All right.”’ I said I would
give it to him. He said he would come in for it.
The reason I didn’t want to give him the check
at that time was—

Q Just tell us what occurred. A He left.

Q@ Did you see him again? A Yes.

Q@ When? A Friday of that week.

Q Did you have a conversation with him?
A Yes, sir.

Q What was the conversation? A On the
instructions of Mr. Henig—

@ Never mind the instructions. A 1 came
up to his heme and I had the rent in my pocket
in cash and I said, ‘“Mr. Rothstein, good morn-
ing.”” He said, ‘“Good morning, Mr. Wein-
traub.’” I said, ‘‘I suppose you know why I am
here.”” He said, ‘‘I won’t take it from you.’’
He said, ““Come in, I want to talk with you.”” He
said, ‘‘Listen here, I have just about got you
where I want you. Unless you come to my attor-
ney’s office and sign that you have nothing against
me, I won’t accept the rent from you.”” He said,
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“I am Mr. Rothstein, from Newark, and you
come from Brooklyn, and I will positively break
you.”” 1T said, ‘““Will you really have the heart
to put us out? After we gave you $75,000 would
you have the heart to do that?’”’ He sand el
would have the heart to do anything.”’ T said,
“Why don’t you leave this to arbitration by a
business house; any business house you have
been doing business with and I will in turn select
a house I have been doing business with, and
they together are to select a third and we will
go and sign any agreement they say.”” He said,
‘I don’t care what they say. It is what I say.”’
I said, ‘““You have cheated me, and you want to
take the heart out of us.”” He said, ‘“ Weintraub,

go out and think it over, otherwise I will surely
break you.’’

@ Then what happened? A He rang me

up on Monday afternoon. I said, ‘“‘Mr. Roth-
stein, T want to have peace with you. I have

decided to do nothing. T Just want a square deal
from you.”’

Mr. Skinner: T object to it. I don’t see
what relevancy this other talk had, loose
talk that does not prove anything.

The Court: I will allow it.

Q Did Mr. Rothstein institute a suit in
the district court for the possession of the
Pproperty?

Objected to as immaterial and irrelevant.
The Court: He has testified that the
defendant refused the rent; that i, refused
to take the rent when he offered it to him, and
then wants to prove that he started a suit to 40
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get possession of the property. I don’t
think that that alone has enough evidential
force to warrant its being proved here. I
will sustain the objection.

Q Have you kept track of the amount of
business you did for the first six months of
1924 and the profit? A Not the profits, but
the business.

Q You did? A Yes, sir.

Q Did you ever have any talk with Mr. Roth-
stein as to those figures? A 1 did not.

Q@ Who kept those accounts? A The book-
keeper, Miss Feldman.

Q@ Did you have an audit made of the busi-
ness for the year of 1924 by Puder & Puder?
A  Yes, sir.

Q@ Who made that audit? A Mr. Arm-
strong.

Q Of Puder & Puder? A Yes, sir.

Q What records did he have access to? A
All the records that were in the store: inventory,
amount of business, and general running ex-
penses of the store.

Q Did he have your complete records? A
Complete records.

Q Did he have all your records? A All
of our records.

Q Were those records showing the conduct of
the business accurately? A Yes, sir, accurately.

Q Did he make a report to you? A Yes, sir.

Q I show you a report and ask you whether
this is a report that he made, dated February
25, 192567 A Yes, sir.

Mr. Lane: I offer it for identification.
(The same is marked P. 5 for identifica-
tion.)
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@ How long have you been in businss? A
For myself?

Q@ Yes. A About ten years.

Q What has been your business during the
ten years preceding the time you bought this
store? A  Clothing and men’s wear—haber-
dashery.

Q What was the kind of business you bought
from Rothstein? A As far as the clothing and
haberdashery, it was a nice, clean, neat business.

@ What kind of a business? A A depart-
ment store.

Mr. Lane: That is all at this time. T
have further questions to ask on the item of
damages, but I can’t without laying a founda-
tion.

Cross examination by Mr. Skinner.

Q@ In your ten years in the clothing and
haberdashery business you had considerable ex-
perience as to the profits that can be made?
A Yes, sir.

Q You came to this negotiation with the
knowledge of the profits that ordinarily can be
made in that business? A Yes, sir. '

Q And you didn’t need any information from
Rothstein on that point? A I wouldn’t say that.

Q@ For you already knew the usual profit.
A What my profits were in my business.

@ In the kind of business you carried on?
A Some stores might have one per cent. and
eight per cent.

@ It depended a good deal on the manage-
ment. A KEvery business does.

Q You wouldn’t expect to have a sick man

make as good a manager as a well man? A No. 40
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Q You knew he was sick for years? A
He told me so.

Q@ You knew that during the past three years
he had made an average profit of eight to ten
per cent. A He told me so.

Q@ How did that strike you? Was it up to the
usual or beyond it? A It didn’t strike me. I
thought of it as a profitable business.

Q Didn’t you say something to yourself as
forming some opinion as to whether it was usual
or beyond or below? A It was a nice profitable
business.

Q@ Such as you would expect a man to make
who was able to take care of his business? A
Yes, sir.

Q And a good deal more than you would ex-
pect a man to make when he was sick? A 1
wouldn’t say that.

Q Will you tell the jury why? A 1 don’t
know what a man could do.

Q When he told you eight per cent. you
couldn’t tell what you could do. You had to
determine what you could do on the basis of
your own experience and your knowledge of the
business. You didn’t know. A Repeat that,
please.

(Question withdrawn.)

Q@ When he told you that he had made eight
per cent. you knew that that didn’t tell you
what you could make, didn’t you? A No.

Q For your purchase of this property you
depended, did you not, on your own judgment of
what you could make of that place? A My first
judgment of what a man could make in that par-

40 ticular business?
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Q@ That was the first information you had?
A He told me so.

@ That was the first information you had?
A The first information from Mr. Rothstein.

@ The first information of any kind as to
Rothstein’s business? A Yes.

Q After that you got a good deal more in-
formation, didn’t you? A Practically on the
same lines.

@ You examined the books? A T examined
the books.

Q And you looked through them? A I
looked through them.

@ He showed you the business that had been
done? A Yes, sir.

Q Did you say that the book you looked
through showed the business that had been done
any different from this book that is produced
as Exhibit P. 1?2 A Yes, sir.

@ You say that from memory, do you? A
Yes, sir, from actually seeing it.

@ Would you say from memory that the book
which you saw is not this one and had a page
containing expenses of $76,0007 A Yes, sir.

@ That page you pointed to here as having
been cut out, do you remember? A I said a
page had been cut out from this book.

Q Why did you point to a page that had been
cut out? A I asked for expenses—

@ When on the stand, why did you point to
a page in this book which you say is not the book
that was shown to you— A T asked Miss Feld-
man for the book of expenses and she said it
15 kept in this book and when she came across
1t she said, ‘‘It looks like it has been cut out by
Mr. Rothstein’’ and she said, ““I have another

40
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book here which I kept personally which will
show you the expenses for the year 1923.”

Q I again ask you if this was not the book
that was shown to you by Mr. Rothstein why
did you point to a page cut out in it? A Miss
Feldman told me there was a page cut out.
I asked her for the book of expenses.

Q Did you mean to give the jury the im-
pression that a page had been cut out to conceal
anything from you? A Yes, the expenses.

Q You mean to tell the jury that there was
another book that was left showing the true
expenses? A Yes, Mr. Rothstein himself was
surprised. He said he instructed his accountants
to remove every book. Miss Feldman kept that
book herself.

Q When you picked out here the page that
was cut out why did you point to the wrong page
in the first place? A I remember distinctly it
was a fine-cut page.

Q Having remembered it was a fine-cut page
you pointed to a page that was fine-cut and
pointed to a page that was ragged? A I beg
your pardon?

Q Didn’t these negotiations start a good deal
earlier than you said? A January, with me.

Q) Weren’t you there looking at this very
store in December, 1923? A Not me.

Q Didn’t you have any communication with
Mr. Apfelbaum in December, 19237 A Not me.

Q Who did? A I don’t know; not me.

Q Didn’t Mr. Apfelbaum bring this store to
your notice? A Through Mr. Roscnberg.

Q In December, 1923? A I don’t know
when he was there.

Q I asked you if Mr. Apfelbaum did not
bring, through Mr. Rosenberg, this store to your
notice in December, 192372 A No, sir.
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Q He brought it to Mr. Rosenberg’s notice,

- didn’t he? A T wasn’t present.

Q@ Rosenberg told you about it? A T think
he told me in November, I think.

@ Rosenberg told you in November or De-
C(?nlber' that Apfelbaum had brought this store to
his notice? A Exactly.

Q And you and Rosenberg considered it?
A I told him I couldn’t go out to Newark until
J anuary when Mr. Rothstein would have his com-
pletion of the business of 1923. I had the rush
season on at the end of the year.

Q Didn’t Rosenberg go out and report after-
ward to you? A No, sir.

Q Are you sure about that? A Positive.

.Q So the first actual observation you had of
this business was in J anuary, 19247 A Exactly.

@ And you are sure of that? A Absolutely
sure,

Q Didn’t you examine at some time or other
—thoroughly examine—this store and the place
around it as a site for that business? A After
I was there I saw Mr. Rothstein.

Q S\f hen was that? A 1In January.

.Q How long before the agreement was
signed? A After the first meeting.

.Q How long before the agreement was
signed? A  Some time around then; after I had
a meeting with Mr. Rothstein.

Q Can’t you tell us how long before the
agreement was signed? A The whole thing took
fifteen days. You can judge for yourself—f

Q I will judge for myself if the whole thine
(tioaok I‘ift?en days the whole thing was ﬁftee;l

Y8 Dbetore the agreem S sig
e G g ent was signed? A
@ You made a thorough examination? A
don’t know what you mean by thorough.

I
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Q What did you do? A I looked at the
neighborhood.

Q You saw it was a thickly-populated dis-
trict with people passing every minute of the
day? A No, it is not. You see people walking
about but not like Broad and Market street.
It was not populated and I wouldn’t call it a
one hundred per cent. location. In my opinion
it would be a sixty per cent. location.

Q You found out something about the loca-
tion, at any rate, didn’t you? You formed an
estimate of it? A T didn’t; I looked around
there.

@ When you say you called it a sixty per cent.
location didn’t that mean it was what you judged
it to be be? A I found it out then, yes.

Q What is a sixty per cent. location? A
Why a man could not open up a store immedi-
ately and do business. If you open on Broad
or Market street you could do business immedi-
ately, but not a location like this. You would
have to get established.

Q You figured Mr. Rothstein had made $28,-
000, or eight per cent. on a gross of $350,0002 A
Yes, sir.

Recess From 1 0 2 P. M.

ArrEr RECESS.
MAX WEINTRAUB resumes the stand.
Cross examination by Mr. Skinner (continued).

Q@ I have shown you this book Exhibit P. 1,

40 @nd called your attention to the two pages that
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you had pointed out as having been cut out. Did
you point to those with the intention of in-
timating to the jury that Mr. Rothstein was in
some way responsible for those pages being cut
out? A I was not present—

Q I didn’t ask you that. A That I had in-
timated? I would.

@ Of course, you have no knowledge. All you
know is that the pages are cut, is that it? A
That’s it.

Q You want to put it on Mr. Rothstein?
A I didn’t want to put it on Mr. Rothstein.
The bookkeeper said it was probably cut out by
Mr. Rothstein. He is the only one that had
access to these books. These were the words
used by Miss Feldman.

Q At any rate, the reason for it is to intimate
that it was Mr. Rothstein that cut those pages
out? A Yes.

Q Is there any reason why he should have
cut both pages out? A I said I remembered
that was a straight line cut and that was ragged.

Q But it was cut out. A But I said there
was a page cut out of that book. I said that
does not look like the book because that was
a fine-cut page.

@ It was a page that showed expenses for
the year 1923, wasn’t it? A Right.

Q This is not the book that was shown to
you? A No, sir.

Q Can you suggest any reason why Mr.
Rothtsein should cut the page out of a book
so he can show you? A TFor his own benefits.

(Q The other one that you did see was there
for you to see? A He showed it to me in his
private office.

(QQ  Then that is the one that said $76,000 ex-
penses? A Yes, sir.
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Q Why did you pick out this second page
here at all, or either of these pages, if what was
shown to you was a page in another book?
Why do you refer to this book at all? A I
asked Miss Feldman for the book where she
keeps her expenses. I didn’t pay any attention
to the book. We came across this cut page and
we looked for it.

Q I am asking you for your own mental
processes here. Why did you point to the first
page? A I pointed to the cut out page; I knew
it was in that book.

Q How did you know it was in that book? A
I saw the two pages cut out after I took the
store.

Q Do you mean to say Mr. Rothstein cut out
a page and left the book there for you to see?
A 1t is possible.

Q Left it for you to see that the page had
been cut out? A Yes.

Q You turned from the ragged-cut page to
the other one as being the correct one. You
meant by that, did you not, that was the page
that had been cut out corresponding with the
page that you had seen? There were two books.
A  Yes, sir.

Q One showed $76,000 expenses? A Yes,
SIiT.

Q Wasn’t it this page that showed $98,0007
A It must have been.

Q I want to call your attention to the fact
that this ragged-cut page precedes the page
marked ‘“sales for 1923’7 A Yes.

Q You would rather expect that would be a
page that showed the expenses for the same
year? A I wasn’t expecting anything.
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Q Wouldn’t you expect to find out that the
same pages for sales of that year— A Whether
it was prior or after would not make a particle of
difference to me.

Q Find the nicely cut page. A There it is
(indicating).

; Q That precedes the page that gives ‘“Bought
m 1924.° A That’s right and just after the
purchases of 1923.

Q@ There are sales up-to-date 1923. A Very
true.

Q We have preceding this a page marked
““Sales for 1923’’ another one ‘‘Purchases for
1923’ then one ‘‘Stock on hand 1923°’; then one
‘‘Sales up-to-date 1923’’; then, ‘‘Purchases up-
to-date 1923°’; and then comes the cut-out page
and a page ‘‘Bought in 1924’’ and then ‘‘Sold in
1924’ and ““‘Sold in 1924’ and ‘‘Expenses 1924
and Stock on hand.’”” You notice that the page
for expenses 1924 comes ahead of stock on hand.
A T wasn’t keeping the books.

Q@ You didn’t cut those pages out yourself?
A I honestly did not.

Q You honestly did not. A No.

Q You found two days after you had bought
this business that you were cheated? A Ab-
solutely.

Q Will you explain to this jury why you did
not bring suit until November, 1924? A Just
on the assertion that Mr. Rothstein told me in
the office that that book was entirely different
and it was kept for government purposes and
I could rely on his statement that the true ex-
penses for that year 1923 were $76,000, not as
the books showed.

Q How did you know they were not? A I
took his word for it.
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Q How did you know they were not? A
What was the other book?

Q If he was keeping another book for the
government it was to show less profit. A 1
don’t know. :

Q You know it is to keep down .the income
or profit? A That is the usual thing.

Q The usual thing would be to exaggerate
the expenses. A Yes.

Q You understood that the book was $96,000
was an untrue statement? A Yes. :

Q Do you point to that now as pointing out
that the other $76,000 was wrong? A It was
Wr(gnb'.You said the $98,000 was made up for the
government,

Mr. Lane: I object to that. He said Mr.
Rothstein so stated.

Q I understand. Mr. Rothstein told you that
and you took his word for it. You have no
reason now to doubt it? A Doubt what?

Q That it was a book made up for the gov-
ernment. A That book $98,000 was the ex-
penses for that business.

Q Then this book was made up for the gov-
ernment. A He told me that $76,000 were the
expenses and I found them to be $98,0QO.

Q You found them to be $98,000 in a book
Mr. Rothstein told you was made up for the
government. A HExactly. :

Q You do not take his word for it, but
jumped to the conclusion that that was the true
statement of the expenses. A It was the true
statement. I took Miss Feldman’s word that
it was a true statement. Mr. Rosenberg was
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not intent on going into court. He wanted to
keep on good terms with Mr. Rothstein and he
wanted to figure up what our expenses would be
for the first few months.

Q You understood that was a book made up
for the government and you knew a book for the

government would exaggerate the expenses. A
Yes.

Q@ That book you told us was made for the
government you are taking as being the true
statement? A We found out later it was not
made up for the government; it was true. There
was nothing padded there. He told me that.

@@ That was the book shown to you? A
Shown to me by Miss Feldman.

Q And that showed— A $98,000.

Q That was the book that was shown to you
by Mr. Rothstein? A Yes, sir.

Q Was this book shown to you by Mr. Roth-
stein? A A book like that.

Q Were there three books? A Two.

Q There were three books, two green and
one black. A Yes.

@ Two days after you took possession you
found you had been cheated. That was J anuary,
1924? A Yes, sir.

Q@ I ask you to tell the jury why it was you
waited until November, 1924 to bring this suit?
A T spoke to Mr. Henig much before November.

Q Didn’t you attend a party given by Mr.
Rothstein to his employees before he sailed to
Florida? A 1 don’t know where he sailed; it
was after we bought the store.

Q You were there. A Yes.

Q Rosenberg was there? A Yes,

Q@ That was after you found out about being
cheated? A Yes, sir.
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Q You bid him goodbye and God speed and
you wished him luck? A I don’t know whether
I was or wasn’t. I attended the party. I
wanted the good will of the store employees;
I was one of them.

Q Did you think you would lose the good will
of the store employees by disclosing the fact
that you had been cheated? A T didn’t think it
was necessary to go into it with the store em-
ployees about that.

Q Did you think the store employees would
not sympathize with you if they learned you had
been cheated? A 1 didn’t ask them for an
opinion.

Q Rosenberg and you put in $75,000% A
Yes, I put in $7,000 after that.

Q I mean at the time you bought it. A I
put in altogether $44,000.

Q At the time you bought? A  $75,000.

Q Half and half between you. A Yes, sir.

Q You provided in the agreement that you
contemplated forming a corporation and that it
might be transferred to the corporation. A I
assume it was.

Q Don’t you know? A Yes, sir.

Q At that time you said so in the agreement.
A Yes.

Q And you turned it over to the corporation?
A On the suggestion of my attorney it was
advised to form a corporation like Mr. Roth-
stein’s.

Q You turned it over to your corporation?
A Tt wasn’t a new corporation; it was Rosen-
berg and myself only.

Q You turned it over to the corporation. A
Yes, sir, formed by Mr. Henig.

Q It was never turned back? A No.
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Q And you got stock in that corporation?
A Yes.

Q There were 750 shares of stock issued for
$75,000 which had a par value of $100. A Yes.

Q You got 375 shares. A Yes.

Q And put in $37,500? A Yes, sir.

Q After that you sold those shares for $37,-
000? A T sold them for $30,500.

Q To whom? A To Mr. Klausner and Mr.
Epstein.

@ I don’t want you to be confused at all.
I am asking you about the price at which
you sold. I don’t want any figuring in your
mind but the price for which you passed that
stock to Klausner and Epstein. A I paid $37,-
000. When I got rid of this stock to Klausner
and Epstein I was out $7,500.

Q (By the Court.) What was the price they
paid? A $32,500. :

@ They paid you that? A Yes, sir.

By Mr. Skinner.

1.(13 Rosenberg made up $5,000?2 A The store
Qaid.
- @ Rosenberg got a check from the store? A
I don’t know.
: @ Klausner wouldn’t pay more than $32,500
for your shares and Rosenberg said rather than
get Klausner and Epstein he would put it up. A
I don’t know anything about the transaction be-
tween Mr. Rosenberg and Mr. Klausner.

Q@ Why did you say the store put up $5,000?
A That is what you said.

Q@ You did not volunteer that? A No, I
found out later from Mr. Rosenberg that the
store had advanced $5,000. ;
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Q And you found that the store had ad-
vanced that to Rosenberg? A He told me that
the store had paid up $5,000 for me to get
$37,500.

Q@ You got everything you put in? A KEx-
cept the $7,000 I had advanced.

Q Why didn’t you collect? A They wouldn’t
give it to me and I was mighty glad I got
$37,500.

Q You didn’t assign that? A 1 did.

Q@ To whom? A To the new owners,

Q@ Klausner and Epstein? A Yes.

Q@ What was it? A That I agreed to leave
the $7,000 in there and that I had no claim.

Q@ Was it in writing? A Yes.

Q Will you produce it now or later? A Yes.

Q@ Why did you agree to leave that there?
A That is the only way 1 could have gotten
my price for the stock and I was glad to take
that and leave that there.

Q At any rate, the agreement which you com-
plained of as having been obtained by fraud was
transferred to a corporation from which you ob-
tained stock for the money you put up and you
got back from that corporation or somebody
else, the money you put up as the price of that
stock? A Yes, sir.

Mr. Lane: 1 object to that, because the
witness has stated time and again that he
got back what he put in less $7,000.

Q What interest have you got in any claim
against Rothstein for fraud? A What interest
have I got?

Q Yes. A At the time he sold me the store,
if I did not rely on his representations would I

40 have put in half of $75,000 and given any of my
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hard earned services without drawing any inter-
est on the money?

Q I don’t know whether you would or not.
A I would not.

Q I ask what interest you have against Roth-
stein for fraud?

Mr. Lane: I object to that. He is tell-
ing you—

Q Have you any interest in it? A My inter-
est that I have spent two years for nothing. I
paid Mr. Rothstein 100 cents on the dollar on
the stock which was worth fifty cents on the
dollar.

Q Have you any assignment of interest in
that claim from Mr. Rosenberg? A I have.

Q You have taken an assignment from Mr.
Rosenberg for the entire claim? A Not the
entire claim; he has the half interest in it.

Q@ What did he assign to you? A At the
time the transaction was made the claim was
supposed to be assigned by the corporation—

Q What did he assign to you? A His inter-
est in the suit.

Q@ His interest? A The corporation’s inter-
est.

@ Have you that in writing? A Yes.
Q Will you produce that?

Mr. Lane: In time.

Q@ When was that assignment made? A No-
vember, 1925.

Q Are you sure of that? A November, 1925.

Q That was after this suit was begun? A
After the suit was begun.

40
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Q After Klausner and Epstein had bought
you out? A Yes, sir.

Q So that what you have is an assignment of
a corporation of which Klausner and Epstein
owned half and Rosenberg owned another half?
A From the corporation. He said at that time
the corporation would have to give me an as-
signment, otherwise I could not go on with my
suit.

Q Then if Rosenberg assigned his interest
to you he had no interest in this suit? A The
corporation assigned it. He himself has not
assigned. I believe we started suit with Max
Weintraub, Rosenberg and the corporation.

Q You say you turned this over to the cor-
poration—this agreement? A Yes. :

Q And then you treated that claim as being
in the corporation and got an assignment from
the corporation. A T treated that as myself and
the corporation. The corporation was being
formed. There was only Mr. Rosenberg and
myself.

Q Was that Mr. Henig’s advice? A Of
what?

Q Of having a double-barreled assignment
from a corporation? A You mean the assign-
ment of the suit?

Q Yes. A That was not advice by Mr.
Henig; that was counsel of Klausner and Epstein
at Jersey City.

Q What counsel? A Mr. Klausner.

Q A lawyer? A Yes, he was an uncle of
his.

Q Did you not understand that Mr. Roth-
stein had been drawing from this business at
the rate of $150 a week? A We did.

Q Didn’t you understand that that was part

40 of what he would call his profits from the busi-
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ness? A No, we asked him that question and
he said this $150 and we saw was included in the
expenses of $76,000.

Q If you saw the account that showed the
expenses you also saw the account that showed
the business, didn’t you? A The total amount
of business.

Q You knew enough about business to de-
termine for yourself what the profits would be,
didn’t you? A I did.

Q And having seen the expenses and the
gross, couldn’t you come pretty near telling what
the profits were? A 1 didn’t know what that
man was doing.

Q I didn’t ask you that. From your own
experience could you not, having seen what the
expenses were and having seen the gross of
the business, and knowing something about the
usual profits, could you not make your own esti-
mate of what the profits was? A I couldn’t
estimate unless I was shown books.

Q Having been shown books couldn’t you
make up the estimate? A When he told me
eight per cent. it looked logical; he wasn’t ex-
aggerating eight per cent. net on $350,000 busi-
ness.

Q You spent very little time out in Newark,
didn’t you, after you bought this business? A
I spent all my time for quite awhile.

Q For how long? A Six to nine months.

Q@ That is practically the time you sold
out? A No, I sold one year and nine months
after that.

Q You knew, didn’t you, when you did sell
out that Rosenberg wanted to get a more active
partner in? A Mr. Rosenberg told me these
other people were coming in with him and were
going to give him a few ideas as to how to run
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it on a higher class style for that neighborhood
—that would be better—and also they were
undergoing extensive alterations to improve the
business.

Q You knew after you had gone into this and
saw what the expenses were— A We saw then
what the book upstairs had shown, $98,000.
They were running about that rate.

Q You knew that before? A By looking at
the books.

Q@ You knew what the expenses per month
were? A We knew that the figure that Mr.
Rothstein told me—$76,000—and by the other
book—$98,000.

Q From your own experience month after
month you knew what they were? A Yes.

Q What were they? A They were running
$98,000 or over.

Q You started “with the actual experience
that the expenses were $20,000 more? A I
didn’t start with that experience.

Q You had from experience that $98,000 or
over were the expenses—your own expenses as
you ran the business? A As we ran the busi-
ness.

Q You just said they were around $98,000?
A Yes.

Q From the very beginning? A From the
very beginning.

Q What profits did you make? A What
profits did we make?

Q Yes. A 1 don’t remember now. I think
it was $3,000 or $2,000.

Q $3,0002 A I just don’t remember it was
around $3,000 or $4,000; I don’t remember ex-

40 actly.
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Q How is it you haven’t any recollection of
that important item? A I know the profits
were so low I didn’t pay any attention.

Q Didn’t you know the profits were incorrect
and untrue? A No, sir.

Q Didn’t you know certain receipts never
went into the books? A No, sir.

Q Didn’t you know the departments were
paying a rental to you? A Yes, sir.

Q Didn’t you know these rentals didn’t show
in the books? A We didn’t rent them out.

Q Didn’t you know these rentals didn’t show
in the books? A They didn’t.

Q Then the profits shown in your books were
untrue? A IExcept that the profits that were
not there when we purchased; they were true
as to the business.

Q There were receipts that your company had
from departments by way of rentals or per-
centage of sales which were not shown in your
books? A Yes, sir.

Q When you say the profits you made were
$3,000 your books were untruthful? A They
were not untruthful.

QQ If they didn’t show the receipts they were
untrue? A Mr. Rosenberg and myself took
them for living expenses; a hundred and a
quarter a week I could not live on.

Q You didn’t put those rentals through the
books? A No.

Q Although it was a receipt? A Yes, sir;
the same departments in fact, with an added
department.

Q I am pointing out that what you have stated
as being the profits from your business is an
untrue statement because there were receipts
that you kept out of your books. That is plain,
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isn’t it? A Tt is very plain but I wouldn’t ecall
it untrue.

Q What would you call it? A The rentals
were not part of the business.

Q The corporation owned the business you
created? A Yes, sir.

Q And the corporation rented its space in
the store to the departments you created? A
Yes, sir.

Q And the corporation was the landlord to
the departments? A Yes.

@ And the departments were the tenants?
A Yes.

Q And the landlord gets the rent? A Yes,
sir.

Q And the landlord did not get the rent.
You and Rosenberg diverted it? A We used it.

Q And the books purported to be the income
of the corporation? A Yes, sir.

Q And they were not correct? A I wouldn’t
call it that.

QQ The company that you formed advertised,
didn’t it? A What kind of advertising have you
in mind ?

Q What kind have you in mind? A I don’t
know what you have in mind.

Q Any kind. A Circulars, just as Mr. Roth-
stein had conducted.

Q And newspaper advertising, too, wasn’t
it? A We had—

Q Yes or no. A Let me explain this. We
had not the prominent newspaper advertising.
We had a few little neighborhood papers like
the ‘“Chap,’”” which cost $60 a month.

Q You had newspaper advertising? A Not
prominent newspaper advertising; neighborhood
newspapers. I didn’t want ridiculous expenses
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like the Evening News or the Newark Star-
Eagle. We couldn’t afford that.

Q The departments shared in the benefit of
that advertising, didn’t they? A Yes, sir.

Q And the departments should have shared
in the expense of it? A Yes, sir.

Q@ And did? A And did.

Q And what they paid as their share of the
expense of advertising you and Rosenberg took?
A Yes, sir.

Q You didn’t pay it to the corporation? A
Yes.

Q And you or Rosenberg took or diverted the
department share of it? A Yes, sir.

Q And the share that should have gone to
the corporation went to you and Rosenberg?
A Yes, sir.

Q To that extent the books are not true? A
Yes, sir.

Q And to that extent your statement of the
profits of the corporation is incorrect, isn’t it?
A For the business—

Mr. Lane: I would like Judge Skinner
to state where the gstatement is as to the
profits of this business.

The Court: He said about $3,000.

Cross examination of Max Weintraub, continued
by Mr. Skinner.

Q These trading stamps, that you used were
turned over to the departments, weren’t they,
some of them? A Yes, sir.

Q And the departments got the benefit of
them? A Yes, sir.

Q Did the departments pay anything for
them? A They did.
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Q Did that show in the books of the com-
pany? A No, sir.

Q They paid it to you and Rosenberg? A
Yes, sir.

Q And that was true from the time that you
took over this business—from the time that you
started? A From the time that we rented the
departments; there was one department we rented
in 1924 and one we rented in 1925.

By the Court.

Q Were the expenses of the stamps paid for
by the company? A Yes, sir.

Q That is, by— A The corporation.

Q Who paid for the red stamps that you
used? A Who paid for the red stamps that
we used?

Q Yes. A What red stamps are you re
ferring to?

Q The ones you referred to as having been
issued. A They were left in the good will of
the store.

Q Who paid for them? They were used, you
said. A Yes, they were used in the month of
January.

@ Did they belong to you? A They did.

Q You had then taken over that trading stamp
business? A Yes, sir.

Q By arrangement with Mr. Rothstein? A
There was no arrangement; that was one of the
good will of the business. Without the trading
stamps, you could shut that store up. He told
us that himself,

Q You mean that, do you? A T absolutely
do.

Q You mean the good will of the business,
built up by Mr. Rothstein through the many years
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of hig personal handling of the business with all
the acquaintance between him and the customers
was entirely the feature of the trading stamps?
A I wouldn’t say that; that was part of his
business that he said was an asset.

Q Then it was not the good will? A It was
a good deal of it.

Q How do you figure it was any part of the
good will? A They created customers coming
into that store.

Q Why do you throw it away by issuing other
stamps? A No, sir, the same stamps, but a
different color.

Q That is, you pursued the same method? A
Exactly.

Q And that kept your good will? A That
was part of the good will.

Q That kept your good will? A Absolutely.

Q Then you got all that you expected to get,
good will excluded? A We had to redeem the
trading stamps that he had issued.

Q You bought the merchandise, didn’t you?
A Yes sir,

Q And you bought it at the inventory value
which you understood was cost? A Yes, sir.

@ And you had the privilege of examination?
A Yes, sir.

Q And you and Rosenberg together had some
experience? A Yes, sir.

Q You were satisfied with the stock you got?
A We were satisfied with the stock—because we
had a profitable going business.

Q Wasn’t there another reason? Wasn’t it
worth what you paid for it? A Not if it wasn’t
a profitable going business.

Q@ Did you not get stock that was worth, in
your judgment, what you paid for it? A As
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a going business. Without any representation
of profits I don’t want it. I wasn’t in the stock
business.

Q I ask you if you didn’t know and under-
stand that stock was worth what you paid to any-
body who took it and was going in that place
what you were charged for it. A It wouldn’t
be worth anything to me if he wasn’t making
money.

The Court: The question is what it was
actually worth to a going business. You
are being asked your opinion.

The Witness: A going business would be
called a profitable business.

By Mr. Skinner.

Q Some businesses are profitable and some
not? A An ordinary going business wouldn’t
buy any stock.

Q The value or the price at which you took
them could have been inquired into by you.
There was a provision in the agreement to arbi-
trate, if necessary? A Yes.

Q You were satisfied? A Yes.

Q Although you had been cheated? A Mr.
Rothstein denied that statement.

Q Didn’t you sell those goods? A We did.

@ Didn’t you sell them for more than they
were inventoried at? A That is the usual
method in stores.

Q Didn’t you? A We must have.

Q Then you must have gotten for them as
a going business more than you paid for them?
A We made expenses in order to sell them.

Q I think you said you sold them for more
than you paid for them. A The usual retail
methods.
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Q And the usual retail price? A And some
less; when we ran a sale.

Q But you got as much as you expected to
get? A We didn’t expect anything; we bought
a going business.

Q You paid $25,000 for the fixtures and you
said that was an agreed price? A Yes, sir.

Q Don’t you remember Mr. Rothstein’s want-
ing $30,000?2 A No, sir.

Q@ Don’t you know Mr. Apfelbaum, when you
were refusing to give him $30,000 and Rothstein
was insisting upon the $30,000 and that he got
impatient and he said he would contribute $5,000
from his commission—throw it off? A That
was a private conversation that Mr. Apfelbaum
had. Mr. Aplelbaum told me afterward he had
to slice $5,000 from his commission—

Q Didn’t he say it was in order to give him
$30,000 for the fixtures? A No, sir, he had to
drop $5,000 in order to let the deal go through.

Q You mentioned a little incident about dis-
counts. You said you told Rothstein he got a
discount that he ought to give you. It was after
the agreement was signed? A Yes.

Q It was a suggestion by you that he ought
to have made a more liberal arrangement? A
Yes.

Q You thought he was hard-hearted because
he wouldn’t give you the discounts? A Yes.

Q You didn’t want him to make you a present
of it? A I didn’t want presents, only the dis-
counts we were entitled to. The net price was
taken without the discount.

Q It was after you signed the agreement as
being what you ought to have had? A What
was the proper thing.

Q You came and asked him for it, and he
didn’t care to give it? A He said he would eall
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up Mr. Spitz, his brother-in-law, at Paterson,
and later he said he had seen his attorney, Mr.
Clancy, and would not give me a nickel.

@ When you went to him and told him you
ought to take care of the trading stamps, that
was after that? A Yes.

Q And you said he ought to have done it? A
Yes, sir.

Q@ Didn’t you say to him in substance that
he was hard-hearted? A Yes, I did use that
language many times.

Q That is the way you characterized him then
and today because he was hard-hearted in not
taking care of the trading stamps? A Hard-
hearted in what I thought I was entitled to.

Q You had not agreed to get it? A He told
me So.

Q@ When? A T asked him on the second
meeting about the stamps—

@ You mean that was before the written
agreement was signed? A Exactly.

Q You know that the trading stamps are not
mentioned in the agreement, don’t you? A They
are not mentioned in the agreement.

Q@ You knew it then? A T knew it then
because it was his suggestion that $200 or $300
should not make a difference.

Q You had bought merchandise in business
before, hadn’t you? A Yes, sir.

Q@ You regarded, you say, these representa-
tions, as being of the utmost importance? A
The representations of Mr. Rothstein? Yes,

Q Why didn’t you have any statement or
warranty of the profits of the business in the
contract? A A man’s actions. At the con-

ferences and meetings I had with him, playing

as a very sick man, and acting that night in the
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store, taking his shoe off and his st.ockir%g off,
and telling us if it hadn’t been for his poisoned
foot, that he would not sell the bu§iness at any
price; he also told me he was going tf) spend
his time with various charitable organizations.
Fortunately, I had come in contact with many
people and I believed his honesty.

Q You formed a very favorable impression

of Mr. Rothstein? A I had nothing else to
go by; I believed the man.

Q After that discovery that you were entirely

wrong, you went right on paying him for your

property? A We did.

Q After discovering you had been cheated,
and going to this party of the store employees—
A I asked Mr. Henig whether I couldn’t stop

paying these notes—

The Court: Don’t tell us of your con-
versation with Mr. Henig. You continued
paying the notes.

The Witness: 1 continued to pay these
notes.

Re-direct examination by Mr. Lane.

Q Why did you continue to pay the notes?
A I was interested personally in them and my
wife’s endorsement was on them, and I thought
it was an obligation that I had to meet.

Q Did you have any advice from eoun.sel?
A 1 spoke to Mr. Henig about it, and_he sald—

Q You had advice? A 1 had advice, and [
continued to pay these notes.

Q Were you in a position where you could)
have handed this property back and got out Qt
this deal? A We were told we were not in
a position any more to hand this deal back.

10
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Q@ You and Rosenberg were in there to the
extent of some $75,000? A That was the first
cash payment.

@ Did you have the advice of counsel also as
to your handing the property back? A We did.

Q Whether you could or could not? A We

could not at that time any more. We could

have handed it back immediately.

Q Counsel has asked you why it was you
thought this $98,000 book—this black blook—
that was kept for Government purposes, as you
say Mr. Rothstein said, indicated the true ex-
penses of the business. I ask you whether you
did or did not receive in the mail Exhibit P. 4
for identification, and whether that had any in-
fluence on your mind as to whether the black
book indicated the truth.

The Court: Yes or no.

The Witness: Yes.

Mr. Lane: 1 offer it in evidence.

Mr. Skinner: That is, as to whether it
had any influence upon his mind.

Mr. Lane: Yes. You asked him why it
was, if he thought now that the $98,000
shown in the black book exhibited the true
expenses, and he said, ‘‘ Yes,”” and you asked
him why, and he said things he had dis-
covered, and I am now trying to show why.

Mr. Skinner: I object to that as informa-

tion communicated to him by Puder and
Puder.

The Court: I will sustain the objection.
Mr. Lane: Kxception.

Plaintiffs’ counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.
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Q I asked you whether you received any
other information which indicated that the black
book showed the true expenses other than this
Exhibit P. 4 for identification?

Mr. Skinner: I object unless it be limited
to yes or no.

Q Yes or no. A This book here?

By the Court.

Q Meaning what? A Isn’t that the one Mr.
Lane has reference to?

Q The question is what you had reference to.
What did you point to? You pointed to counsel
table, but I didn’t see-what it was. A The
account I received from Puder and Puder.

By Mr. Lane.

Q Was there anything else? A And the
black book that he had.

Q The black book is the one we have already
heard about that showed $98,000. Did you re-
ceive this Exhibit P. 5 for identification from
Puder and Puder which shows the operation of
your own business? A Yes, sir.

Q Did you receive that information, and was
that some of the information that you acted upon
that the $98,000 was correct? A I acted on
the information we received of the 1923 accounts
of Rothstein’s, and we also knew from this that
the $98,000 was correct; not $76,000.

Q That is the report of your own business?
ATV eI,

Mr. Lane: I offer it in evidence.
Objected to.
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Objection sustained.

Plaintiffs’ counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

Q@ Was Rothstein your landlord? A Yes,
sir.

Q And was the fact that he was your land-
lord—did that play any part in your being un-
able, or thinking you were unable to turn this
property back? A Yes.

@ Did you have any trouble with your land-
lord? A We did—

Objected to.
Objection sustained.

Plaintiffs’ counsel prays an exception to
this ruling of the Court

Kxception noted as ground of appeal.

Q What trouble did you have with him as a
landlord?

Objected to.
Objection sustained.

Plaintiffs’ counsel prays an exception to

30 this ruling of the Court.

Exception noted as ground of appeal.

Q Counsel asked you whether you wanted the
jury to infer that you intimated that Mr. Roth-
stein had cut this page out of this book, and
you said you did. Why do you think that Mr.
Rothstein is the one who must have cut that page
out of the book? A Because that must have
had the true sheet of expenses of $98,000 in-
stead of $76,000.
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Q Did you ever have that book in your posses-
sion? A Never.

Q Do you know anybody else who could have
had any other interest to cut it out except your-
self and Rothstein? A I didn’t do it.

Q Who did? A Just as Miss Feldman said,
he must have. When I opened the book I saw
the pages cut out.

Q Does that book contain the expenses for
19232 A No, sir; everything except that.

By Mr. Skinner.

Q Does it contain the expenses for 19247 A
Yes, sir.

Q And 1922 and 1921? A No, it doesn’t,
except the two pages that are missing.

Q It does not contain any record of expenses
for any year? A 1924.

By Mr. Lane.

Q You have looked over this book and it does
not contain expenses for 1921 and 1922, does it?
A No, it does not; I don’t believe he kept that
system in 1921—

Q Do you observe that in the year of 1921,
there is another page torn out? A No, I didn’t
observe that.

Q As a matter of fact, until you looked at the
book at the present moment, did you observe any
page other than the 1923 page was torn out? A
The only thing I looked at in that book was the
1923 page.

Q As a matter of fact, there is a 1921 page
torn out. A Yes.

Q The page with expenses for 1921, 1922 and
1923, is not there? A No, sir.
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Q All the other information is there? A
Yes, sir.

Q Counsel also asked you a question about
whether Mr. Rothstein had left this book with
these pages torn out for you to mind. Did Miss
Feldman tell you how that book happened to be
there?

Mr. Skinner: I object. Miss Feldman is
here, she can testify to that herself.

Objection sustained

Plaintiffs’ counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

Q Counsel has gone into this sale of your in-
terest. Did I understand you to say that you
paid $37,500, and that you had advanced another
$7,000 which you did not get back? A Yes, sir.

Q And how much did you actually get out of
this business per week during the time that you
were there? A $125.

Q@ Is that all? A That’s all, except the
rentals from that department.

Q How much was that? A That varied.
There was a cloak and suit department there
that year.

Q At what time did that go in? A March or
April, 1924; and we had agreed on a rental of
$4,000. When he had started and did not do so
well, he said, ‘““Weintraub, the rent is too high.
I can’t pay it.”” I said, ““If you can’t make a
living here, I don’t want you to stay here.”’

Q@ I said, ““I will release you.”” He said,
S Ihatiisn tiitel
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By the Court.

Q We don’t care about the process. What
did you do? A It varied. At certain times, I
allowed him so much and at other times he said
he could pay so much.

By Mr. Lane.

Q Can’t you give me the approximate figure?
A About $3,000.

By the Court.

Q For the year 1924? A It would be less.
He started April, 1924. At one time it ran at
the rate of $2,400.

Q What was the rental of the other depart-
ment? A $1,500.

Q When did that go into effect? A That
started some time in March, 1925,

By the Court.

Q Tell me what was the department and the
amount in March, 1925? A Millinery.

@ And the amount of rental? A $1,500 per
year.

By Mr. Lane.

Q Was that divided between yourself and Mr.
Rosenberg? A 1 think the man started March
or April and until I got out, a period of about
six months.

Q Counsel has asked you whether you didn’t
think those fixtures and that merchandise were
worth the amount you paid for them, assuming
that the business made a profit of $28,000 or
eight per cent., made a profit of about $10,000
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per year upon a turnover of $350,000, would
those fixtures, in your judgment, and that mer-
chandise, in your judgment, be worth any such
amount as you paid for it? A No, sir.

Q@ Why do you say that? A Because we
went into the business there and invested $75,000
in cash and expected a return on not alone the
$75,000 but upon our efforts. If the business
was making $10,000 a year, I wouldn’t pay that.

Q In your experience, would anybody else pay
that? A No one I know of.

Q Then the value of merchandise and the
value of fixtures, depends upon whether the busi-
ness is profitable or not? A Absolutely.

Q If there is nothing there— A They are
worth only that for an auctioneer to buy.

Q The amount you could get for them? A
Yes, sir; that’s all.

Re-cross examination by Mr. Skinner.

Q You have said already that you were able

to sell those goods at the regulation retail price?
A Yes, sir.

Q And that is all you expected? A We ex-
pected profits besides.

Q You expected profits by reason, not of
getting any more for the goods, but by reason
of having your expenses so small that you could
make something, is that right? A That’s
right.

Q So, you were not disappointed in what you
received for the goods? A Disappointed all
around.

Q So, you were not disappointed in what you
received for the goods? A No.
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Q As a matter of fact, the expense depended
a good deal on you—on you and Rosenberg? A
Yes.

Q Your expenses for the year 1924, were
more than Rothstein’s had been or represented
to you that they would be? A They were.

Q They were $100,0002 A They were.

(QQ That was not Rothstein’s fault? A We
had two drawing instead of one.

Q That was not Rothstein’s fault? A No.

Q By two drawings, you mean both Rosen-
berg and you drawing? A KExactly.

Q You knew that Rothstein had had two
drawing and that before 1923 he had with him a
Mr. Abraham Rosenblum? A He said to me—

Q Did you or did you not know that? A 1
don’t know the name.

Q He did have somebody in with him that
an interest in the business? A He told me a
manager he had had in 1921. :

Q You have looked at this book for the year
1922, the one you have been looking at, Exhibit
P. 1, and you find there, do you not, that the
sales, and the purchases for 1921—you have
purchases and sales and stock on hand? A Yes.

Q And nothing for expenses? A And noth-
ing for expenses.

Q No page torn out or cut out? A There
1s one (indicating).

Q That is 1921? A I assume so.

Q In 1922, you found stock on hand? Pur-
chases and sales? A Yes.

Q Nothing for expenses? A Nothing for ex-
penses.

Q And there is a page cut out? A That’s
right.

30
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The Court: I understand there are three
pages cut out?

Mr. Skinner: Yes.

Q The expenses that are in here, are they
expenses for 1924? A Yes, sir.

Q@ And it is those that showed $101,174? A
That’s right.

Q Where is your drawing account? A Kx-
ecutive salary, $12,576 (indicating).

Q You were drawing how much? A I was
drawing $125 and Mr. Rosenberg; that would be
$13,000 a year, less January’s drawings, when
we took over the business.

Q Where is the unexpected expense? It was
expected, wasn’t it? You were not prepared for
$101,000 expense? A We were prepared for
$98,000 as we found already; $76,000 was what
he told us.

Q@ You were not prepared for the $98,000,
until you heard about the other book or saw it?
A No. The reason we did not go any higher
than that was that we dispensed with some help.

Q How about your volume of business? A

The same as Mr. Rothstein’s—$350,000.

Q It increased after that, didn’t it? A No;
$350,000 is what he did. He rented the toy de-
partment, but we did it ourselves, but it was
not successful.

Q@ You said it was not successful? A It
didn’t make any money for us.

Q It lost some? A No, it did not.

Q Can you show that here? A No.

Q You have no record of it in your books?
A We have no record of it in our books.

Q Will you tell us over again the rentals you
sald you got? You said you got $1,500 in one.
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The Court: $4,000 in the other, but he
said he rebated part of it when the man
could not get along.

Q That is all you instituted? A Yes, sir.

Q How about the departments that were there
when you went there? What became of the
rentals from them? A They were not paying
any rentals; all the money was going into one
bag.

Q There were departments that paid ten per
cent. on the gross sales as rentals? A When
we took the place over?

Q Yes. A Only about the toy department
that Mr. Rothstein had.

Q The toy department? A Yes.

Q What rental did that pay? A That didn’t
come to me because he got out after Christmas.

Q You discontinued the toy department? A
I had nothing to do with it; the basement was
empty when I got there.

Q The place the toy department had been in?
A Yes, we put in a house furnishing and toy
department that was in the business.

Q You put in that place of the toy depart-
ment, a house furnishing and toy department?
A Yesaisir)

Q Did that pay rent to you? A No, sir; we
knew something about toys and house furnish-
ings, and we ran it ourselves.

Q The other departments, that paid rent
were not run by you at all? A No, sir.

Q And they paid rent? A Yes, sir.

Re-direct examanation by Mr. Lane.

Q Counsel has asked you whether your ex-
penses were not higher than any of the expenses
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that Mr. Rothstein ever had or represented to
you. The difference between your expenses and
the expenses that Mr. Rothstein had for 1923,
1s the difference between $98,000 and $101,000—
$3,000. A $3,000; that’s the difference.

Q Have you any knowledge at all as to what
expenses Mr. Rothstein had in 1922 or 19217
A No, he didn’t tell us anything about it.

Q Do you know that your net sales were
$347,000 as against $345,000 for Mr. Rothstein
in 1923? A The book was $343,000 and $7,000
was the toys.

Re-cross examination by Mr. Skinner.

Q When you say $343,000 and $7,000, you
mean $343,000 and ten per cent. of the $7,000%
A He got ten per cent. off the $7,000 and he
got $700.

Q $343,000 for his own business and $700
rent from this basement? A Exactly.

RHODA HERSH, sworn in behalf of plaintiffs.
Direct examination by Mr. Lane.

Q Mrs. Hersh, where do you live? A 297
Hawthorne avenue.

Q You are married now? A Yes, sir.

Q At one time you were the bookkeeper for
Mr. Rothstein? A Yes, sir.

Q When did you become his bookkeeper? A
In the year 1919.

Q How long did you continue to keep the
books? A TUp until May, 1926.

Q@ Were your books audited? A Yes, sir.
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Q Who audited the hooks? A Puder and
Puder.

Q During what period of time—how often did
they audit the books? A Every month.

Q When they audited the books, what books
did they use? A Cash disbursements, cash re-
ceipts, journals, expense books, income book, and
charge sales books.

Q Did you give Puder & Puder certain of the
books to audit for the year 192372 A Yes, sir.

Q@ Did they have the books of the business

at the time they made that audit? (indicating
the 1923 audit). A Yes, sir.

Q I show you Exhibit P. 4 for identification
and ask you whether you have ever seen that
audit of Puder & Puder? A No, I didn’t.

Q Did you see any audit made by Puder &
Puder for the year 1923 that was received in the
mail? A No, sir.

@ Did you know Puder & Puder had made an
audit in 19237 A Yes, sir.

@ And you never saw the result of it? A
No, sir.

Q@ I show you a book which has been called

‘““the green book’’ and ask you whether you kept
that book? A I did.

The Court: That is Exhibit P. 12
Mr. Liane: Yes.

Q For whom did you keep it? A For Mr.
Rothstein.

Q@ Was that book for his private use? A
Yes, sir.

Q Did it form any part of the bookkeeping of
the establishment or was it simply for his private
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use? A It was a duplicate of the business
bought and sold records.

Q Who kept that book, the green book; that
is, who had it physically? A I did.

Q Did anybody else have access to that book
except you and Mr. Rothstein? A No, sir.

By the Court.

Q In other words, it did not go to the ac-
countants? A No, sir.

By Mr. Lane.

Q Did you enter in that book the information
with respect to the year 1923, just prior to or
just subsequent to December, 19232 A You
mean the year 1923?

Q@ Yes. A Yes.

Q What information was it your practice to
put in that book? A Bought and sold of each
department and expenses of the year.

Q What was your practice to put it in? What
period of the month would you put it in? A
Usually from the 1st to the 15th of the follow-
ing month.

Q Did you receive any instructions after or
prior to the time Mr. Rothstein sold the store to
pack up the books and deliver them to anybody?
AN e il fdid)

Q From whom did you receive those instrue-
tions? A From Mr. Armstrong.

Q@ Who was Mr. Armstrong? A He was
with Puder & Puder.

@ What were the instructions you received?
A To take all the books of the old business
and tie them up and have them ready for the
messenger that was to come and get them.

Rhoda Hersh, dwrect,

Q Did you tie all the old books up? A Yes,
sir.

Q Did you tie this book up with them? A
No, sir.

Q Is there any other book you didn’t tie up?
A Yes, sir.

Q What was the other book you didn’t tie up?
A A duplicate of this in a black one.

Q That is the black book? A Yes.

Q How is it you didn’t tie them up and de-
liver them to Puder & Puder? A They were
overlooked in the first place; in the second place
they were mnot books that the accountants re-
ferred to and that is why they were overlooked.

Q Do you remember, about a week after the
store was sold, Mr. Weintraub’s coming to say
something to you about the store expenses for
192372 A 1 don’t remember the exact date or
how soon after.

Q You remember his coming? A Yes, sir.

Q@ What did he ask for? A I don’t re-
member whether he brought the books with him
or just came in and asked for it.

Q What did he ask for? A He asked for
the expenses of 1923.

Q Did you show him this green book? A
Yes, sir.

Q Just tell us what happened. A We started
to look for the expenses of 1923. While look-
ing for that I came upon the stub of the page
and I looked and saw the expenses were not there.
I said it looks as if the expenses were torn out,
and I gave it to him from the black book.

Q What did he say? A He said, ‘“ Where is
e

Q What did you say? A I said, “I don’t

know where it is.’’
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Rhoda Hersh, direct.

Q What did you say about the black book?

A I said, ‘I have another book here that I can
give you the expenses of 1923 from,’’ and I did.

Q Did you produce the black book then?
A 1 did.

Q Did you get to the page that showed the
expenses of 1923? A Yes, sir.

Q What were those expenses shown on that
page? A $98400 and something; I don’t ex-
actly remember.

Q What did Mr. Weintraub say then? A
He seemed very much surprised—

By the Court.

Q What he said, please. A I don’t remem-
ber the exact words.

Mr. Skinner: I object to what Mr. Wein-
traub said.

Objection sustained.

By Mr. Lane.

Q What did Mr. Weintraub do then? A He
didn’t do anything. He spoke about it; he was
very much surprised—

By the Court.

Q We want to know what he did? A He
walked away and went to the side of the office
and spoke to us about it.

By Mr. Lane.

Q 'Did he take the black book away with him
or did he leave the books with you? A He
didn’t take anything.
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Rhoda Hersh, cross—re-direct.

Q You made a statement which you signed
shortly after this took place or some time after
this took place, did you not? A Yes, sir.

Q At the time you made that statement did
you have before you this black book and the
figures in the black book so that you spoke ac-
curately and made a statement of the exact
figures? A Yes, sir.

Q Can you remember now exactly what those
figures were? A I think $98,423.

Q Can you remember the cents? A Two
cents or twelve cents.

Q At the time you made your statement, did
you accurately put down the exact figures? A
Yes, sir.

Q I show you this paper and ask you whether
that is your statement and your signature? A
Yes, sir.

Q Can you, by reference to that statement,
give us the exact figure?

Objected to.
The Court: I will allow her to refresh
her memory.

Q What wasit? A $98,423.12,
Cross examination by Mr. Skinner.

Q@ You made that up from the black book?
A Yees i sir,

Q You had it then? A Yes, sir.

Q@ Where is it now? A (No answer.)

Re-direct examination by Mr. Lane.

Q Where did you last see that black book?
A In the office.

40
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Q When was that? A May, 1926.

Q When you left? A Yes, sir.

Q Did you tear out those pages in that green
book? A No, sir.

Q Did you know those pages had been torn
out before you looked at it when Mr. Weintraub
was in the office? A No, sir.

Q As you kept that book during the years
1921, 1922 and 1923, did you put in the expenses
for each year? A I don’t remember that.

Q Have you observed that there is a page
torn out in each year? A No, sir.

Q You haven’t even seen that year? A No,
sir.

Q You did see there was one torn out in
1923% A Yes, sir.

Re-cross examination by Mr. Skinner.

Q You have also seen, have you not, that the
black book was a duplicate of this one? A Yes,
sir.

Q And showed everything as to expenses for
the business that this one showed? A Yes,
sir.

Q@ Showed the $98,000 and so many odd? A
Yes, sir.

@ And that black book was under your care?
AT Yees g

Q And that book was left by Mr. Rothstein
among the books that were turned over to
Mr. Weintraub?

Objected to as leading and not cross ex-
amination.

The Court: I will allow it. It goes to
what was done with the account books.

The Witness: Yes, sir.
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Q And that black book was among the books
of the company during the period that Mr. Wein-
traub and Mr. Rosenberg were inquiring into the
business of the company? A Yes, sir.

Q You saw them there? A Yes, sir.

Q You knew that they examined the books
of the company? A I don’t know.

Q Was that done at night after you had
gone? A 1 don’t know.

The Court: Are you referring to before
the sale?

Mr. Skinner: I am bringing out that that
book which was the basis of comparison
with this one was open for inspection to the
purchasers at the time they were inquiring
about the purchase.

Q This mutilation didn’t deprive them of the
imformation?

Mr. Lane: She said she didn’t know.

Q When you say you don’t know whether they
examined the books do you mean there was no
examination so far as you saw in the daytime?
AN o siin,

Q@ That is what you mean? A Yes, sir.

Q@ You said that Puder & Puder audited the
books every month? A Yes, sir.

Q And those audits showed expenses, didn’t
they? A Yes, sir.

Q What became of them? Were they kept
in the office? A The audits?

Q@ Yes. A I never got the audits.

Q@ You don’t know what became of them? A
No, sir.
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'\Rhoda Hersh, re-cross.

Q You said among the books of the company
was an expense book? A Yes, sir.

Q Was that something different from this
and its duplicate? A It was an expense book
by itself.

Q This book gives sales, stocks, and pur-
chases and expenses? A Yes, sir.

Q This other book gave only expenses? A
Yes, sir.

Q@ That as part of the bookkeeping equip-
ment? A Yes, sir.

Q@ And was there all the time you were there?
A Yes.

Q And from that you could tell the expenses
for 19237 A Yes.

Q And so far as you know it correctly
stated that, did it not, $98,000 and some odd?
Did the expense book show the expenses for
each year? A Yes, sir.

Q It included 1923, did it not? A Yes, sir.

Q So, that anybody could look there and find
what the expenses were for 1921, 1922 and 1923,
as well as looking in one of these books, P. 1,

or its duplicate? A Yes. It was the same
thing.

By the Court,

Q So, that the expense book would show
$98,423.12, as far as you know now? A Yes,
Sir.

Q@ For 1923? A Yes, sir.

By Mr. Skinner.

Q When you left in May, 1926, that book
was still there, wasn’t it? A No, sir.

Q What had become of it? A That was
sent to Puder & Puder with the rest of the books.
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Q By whom? A By me.

Q You mean at this time you spoke of? A
Yes, sir.

Q That was what year? A I don’t remem-
ber.

Q Right after the sale? A Yes, sir.

Q That expense book went to Puder & Puder?
A Yes, sir.

Q The black book remained in the office all
the time until you left? A Yes, sir.

Q That is a duplicate of this? A Yes, sir.

Q Did you look at that to see whether that
was mutilated? A The black book?

Q Yes. A Yes, sir.

Q It was not mutilated, was it? A No, sir.

Q How long after January 1, 1923, was it,
that those books were sent to Puder & Puder? A
It was soon after; I don’t remember how long.

Q By soon, do you mean two or three days,
two or three weeks or a month or two? A I
can’t remember the exact time at all.

Q Roughly, can you give us some idea? A 1
can’t remember.

Q At any time while you were in Roth-
stein’s employ or in the employ of Rothstein’s,
Incorporated, were you instructed by him to
make any secret entries or juggling of books or
false entries of any kind? A No, sir.

Q Were the books a true record of the busi-
ness? A Yes, sir.

Q To help you fix the date the books went to
Puder & Puder, don’t you remember Mr. Roth-
stein went to Florida after selling out? A Yes.

Q Don’t you recall his going away in the
latter part of February? A 1 don’t remember.

Q@ Was it before or after Mr. Armstrong came
for the books? A 1T don’t remember.
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‘Rhoda Hersh, re-direct.

Q He had gone to Florida when Armstrong
sent for the books? A 1 don’t remember see-
ing him at all; I don’t remember whether he
had gone to Florida or not.

Q At any rate, he had left the business?
A He wasn’t there. '

Q Mr. Rothstein stayed at the store for some
time after he sold out? A Yes, sir.

Q Keeping watch over things a little bit for
Mr. Weintraub and Mr. Rosenberg? A Yes,
sir.

Q He stayed two or three weeks? A About
that.

Q You think he must have left when Mr.
Armstrong came to get the books? A Yes.

Q That would make it some time the end of
February, 1924? A Yes, sir.

Q Mrs. Hersh, do you remember overhearing
a conversation between Mr. Weintraub and Mr.
Rothstein when Mr. Rothstein said something
about buying out Weintraub’s interest in the
business? That was shortly after Weintraub
and Rosenberg bought the store. A 1 don’t
remember.

Q Did you hear Mr. Rothstein make any offer
to buy out Mr. Weintraub if he was not satis-
fied? A No, sir.

Q You don’t remember or do you mean he
didn’t say it? A I didn’t hear anything of the
kind.

Re-direct examanation by Mr. Lane.

Q Mrs. Hirsch, don’t you remember that this
expense book which was a part of the general
office bookkeeping system and which was sent
to Puder & Puder, just that one book, only had
in it the expenses of sales and excluded the ad-
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‘Rhoda Hersh, re-direct.

ministrative expenses, office wages, general
wages, executive salaries, and such items as that ;
that is true, isn’t it? A Yes, sir.

Q And that expense book showed the 1923

expenses to be $73,903.477 A Yes, Sir.

Q And that was a book sent to Puder &

Puder just after this sale, isn’t that so? A Yes,
S1T.

(Q Have you ever seen those books since they

were sent to Puder & Puder? A No, sir.

(Q Were they ever returned to the office of

Rothstein, Incorporated, to your knowledge? A
No, sir.

The Court: What were the items?

(Stenographer reads as follows: ‘¢ Ad-
ministrative expenses, office wages, general
wages, executive salaries.’’)

The Witness: And others.

By the Court.

Q Do I understand you to say that thege
items which have been referred to were mnot in
the expense books sent to Puder & Puder?
Were those items in this book and the black
book or not? A Yes, sir. .

Q They were in these two books? A Yes, sir.

By Mr. Lane.

Q But not in the book called the expense
book? A Yes.
By the Court.

Q Then you were mistaken when you said the
books sent to Puder & Puder would show $98,-
423127 A Yes, sir.
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Rhoda Hersh, re-cross.

Re-cross examination by Mr. Skinner.

@ Can you tell us a little more in detail
what kind of expenses were not included? A
Salaries, payrolls, sales payroll—

Q What did the sales payroll include? A
All the help in the store; sales clerks—

Q@ From your recollection, what do you think
that would amount to roughly? A I don’t re-
member; I wouldn’t take a guess at that.

@ It would go into those, wouldn’t it? A
For the year?

Q Yes. A Oh, yes, sir.

@ You were speaking about this as an ex-
pense book showing the expenses for the year,
$73,000 odd without the sales payroll? A If
I had the book in front of me—

@ Which one? A The expense book.

Mr. Lane: You have it, Judge Skinner.
I subpoenaed it and call for it.

Mr. Skinner: I should think you could
subpoena Puder & Puder.

Q Besides the sales payroll and the salary
payroll, what else was omitted from that expense
book? A (No answer.)

Q Perhaps you can’t tell more definitely.
From your recollection of it, would you think the
items of expense omitted would make up the
difference between $73,000 and $98,000?2 A Per-
haps it would.

Q@ Do you think it would make up more than
that? A 1T don’t know.

Q But your expectation would be it would
amount to the difference? A Perhaps.

Q How many were there employed in the
store? The sales payroll covered how many

40 help? A About twenty-five,
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Rhoda Hersh, re-cross.

Q Each of them receiving at least $15 or $20
a week, weren’t they? A Less than that, too.

Q They averaged $15 or $20 a week? A
Yes, sir.

Q There were twenty-five of them? A Yes,
sir.

Q By executive salary—what did it include?
A Salary of the executives.

Q Did that include higher than the sales
force, floorwalkers? A Yes, sir.

Q Buyers? A No, sir.

Q Superintendents of departments— A
Just the employer.

Q@ Mr. Rothstein himself? A Yes, sir.

Q@ And Mr. Rosenblum while he was there?
A That year.

Q You remember what Mr. Rothstein drew,
don’t you? A T think T do.

Q What was 1t? A $142.31.

Q A week? A A week.

Q You kept these books, didn’t you? A Yes,
sir.

Q Did you start the books or did somebody
else start them for you to keep? A When.

Q When they first started? A They were
started by Puder & Puder.

Q Do you know any reason why the expense
did not include these items? A No, I don’t.

Q It was apparent on its face that it did
not include all the expenses? A Yes, sir.

Q Yet, you think nothing you can suggest in
explanation? A No, sir.

Q You are sure you are right, are you? A
Yes.

Q You know you said at first that the ex-
pense book would show the same figure? A I
stopped to think and I didn’t remember, be-
cause I haven’t seen that book for quite awhile.

40
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Rhoda Hersh, re-cross.

Q Did Puder & Puder direct you in the keep-
ing of that book? A Yes, sir.

Q Not Mr. Rothstein? A No, sir.

Q You kept it as they told you to? A Yes,
SIiT.

Q Did they tell you what to leave out? A
Well, when I took the books over they were that
way.

Q So there was just that kind of expense
books with the omitted items before you went
into Mr. Rothstein’s employ? A Yes, sir.

By the Court.

Q Did Puder & Puder have access to these
books like the green book and the black book?
A No,lisir,

By Mr. Skinner.

Q You never asked any questions as to why
you were keeping that book with part of the
expenses only? A No, sir, I never did.

Q@ How long were you there? A Seven years.

Q Was that some kind of an expense book
kept there from the time you went there until
you left? A No, sir.

Q It was there when you left? A It wasn’t
discontinued; it wasn’t started until after I
came. i

Q After selling out to Weintraub and Rosen-
berg was it kept up the same way? A Yes, sir.

Q After this time that Mr. Weintraub came
and asked to see this book, or at that time, did
you call his attention to the fact that there was
this expense book? A No, sir.

Q At any rate, after that, was it kept in just

40 the same way? A Yes, sir.
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Q You must have gotten back from Puder
& Puder if you kept it. You couldn’t keep it if
it was left permanently in their possession? A
We started a new set of books after it was sold
and I don’t remember whether we went ahead
in that book or started a new one.

Q You don’t remember whether you kept 10

that same book or started a new one? A No,
sir.

Q At any rate, if the books of the corporation
of Weintraub and Rosenberg were produced you
could tell whether it was a new book or an old
book? A Yes, sir.

Mr. Skinner: I ask for the production of
the expense book of the present corporation.

I gave notice to produce it by subpoena 20

duces tecum.

Adjourned until Tuesday, November 9,
1926, at 10 o’clock, A. M.

SECOND DAY.
Tuesday, November 9, 1926.

Continued pursuant to adjournment.

Present, counsel as before stated.
RHODA HERSCH, resumes the stand.

Mr. Lane: If the Court please, I ask leave
to open the direct examination of Mrs.
Hersch with respect to the trading stamps.
Your Honor will remember it took me by
surprise that they had issued any red stamps.

Mr. Skinner: No objection.

40
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Rhoda Hersh, re-direct.
Re-direct examination by Mr. Lane.

Q I show you a bill of the Eureka Specialty
Printing Company which appears on its face
dated 3/17/24, for trading stamps. In connec-
tion with it I show you cash voucher for $6.06
for expressage, which appears to have been paid
3/22/24 and ask you whether by looking at that
bill and voucher you can tell me when it was
Mr. Weintraub gave up issuing the trading
stamps.

Mr. Skinner: I object to that. I do not
understand that bills prove themselves. This
witness may have her memory refreshed.

By the Court.

Q Without looking at these bills do you re-
member the date? A No, as soon as we received
the blue stamps we gave them right out.

Q@ You don’t remember the exact date? A
It was in March,

Q Would these papers help you to remember?
A They would.

Q You had those in your hands at the time?
A At the time I did.

Q Very well. A On March 22, 1924.

By Mr. Lane.

Q I show you what has been called the green
book, Kxhibit P. 1, and ask you if, by referring
to that green book under the title of ‘“‘Sales to
date, 1924,”” whether you can tell me how much
business was done by Weintraub and Rosenberg
up to the 23rd day of March, 1924,

Mr. Lane: I ask that the witness be per-
mitted to add those figures later.
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Rhoda Hersh, re-direct.
The Court: Very well.

Q On each $100 of business sold, how much
in trading stamps were issued? A $2.50.

Q Did everybody take stamps? A Three-
quarters of the trade.

Q Were all the stamps that were sent out re-
deemed?

Mr. Skinner: Pardon me, it seems to me
it ought to appear whether or not there is
a record of what this lady is testifying to.
If there is a record it should be produced.

Mr. Lane: I am only going to show that
some people did not take stamps. That we
have given credit for what we have been
charged with. There is no way by which
we can say whether three-quarters or two-
thirds took them. We have got to assume
that everybody took them.

Mr. Skinner: I object to the question.

Objection sustained.

Q Did you keep a memorandum of the red
stamps redeemed, yourself? A Yes, sir.

Q Is this the book in which it was kept? A
Yes, sir.

Q Have you taken off of that book figures
showing the amount that was paid by Rosenberg
and Weintraub for the redemption of red stamps
from April 1, 1924, to January 1, 19262 A 1
didn’t take it out of that book.

Q What books did you take it from? A We
counted as they came in.

Q Then did you enter it on these slips? A
Yes, sir.
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Rhoda Hersh, re-cross.

Q And have you made a calculation showing
the total that was paid out for the redemption
of red stamps during that period? A Yes, sir.

Q Is that the calculation? A Yes, sir.

Q@ Will you tell me how much was paid out
by Weintraub and Rosenberg during that period
of time for the redemption of red stamps?

Mr. Skinner: I object unless the proof
1s supplemented to show what business they
were in connection with.

By the Court.

Q Do you know whether these stamps that
you redeemed during this period were all issued
before January 1, 1925, or were some issued
afterwards, or can’t you tell? A We can’t tell.

The Court: Objection sustained.
Re-cross examination by Mr. Skinner.

Q You say that the stamps were issued at the
rate of $2.50 for every $100 worth of goods sold?
A Yes, sir.

Q You say that and you realize you are under
oath? A Yes, sir.

Q@ Don’t you know that there were many,
many, many days that double stamps were issued
and that it was quite a regular thing to issue
double stamps? A It was.

Q Then you can’t tell yet from recollection
or from anything you have there how many
stamps were issued of these red stamps between
January 1, 1924, and some day in March, 1924,
when the blue stamps were begun. You can’t
tell that, can you? A We can figure it out.
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Q Did you do any figuring at the time they
were given out? A At the time what was given
out?

Q The red stamps. A Yes, we figured every
day how many stamps were given out.

Q Whom do you mean by ‘“We’’? A Another
girl and I in the office. ;

Q You kept a record? A Yes, sir.

Q Of the stamps given out? A Yes, sir.

Q What do you mean by given out? A Given
out for sales.

Q To the departments? A No, given from
the stamp desk.

Q Were you at the stamp desk? A No, sir.

Q Then those records were kept by somebody
else? A 1 looked them over.

Q You had no personal knowledge whether
they were correct or not. A I went over her
figures and everything that she figured to see
that they were correct.

Q Who was that girl? A Miss Foster.

Q Is she there now? A I think she is.

Q As a matter of fact, when you said $2.50
of stamps for every $100 of sales, did you ever
compare the number of stamps that you had
made a record of—red stamps issued in January
with the sales in January? A I did not.

Q Have you any knowledge whether the
amounts of $2.50 for every $100 of goods sold—
A We figured $2.50 for every $100 of goods
sold.

Q You figured $100 of goods had been sold for
every $2.50 of stamps? A We gave $2.50 of
stamps for every $100 of goods sold.

Q When single stamps were given out the
amount of stamps was $2.50 for every $100 worth
of goods sold, is that right? A Yes, sir.

10
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Rhoda Herch, re-cross.

Q You talked about estimating. What was
it that you estimated? A I don’t know what
you are referring to.

Q I understood you to say you and the other
girl counted $2.50 worth of stamps for every
$100 worth of goods sold, or perhaps it was
the other way? A Yes, sir.

Q@ Why did you do that estimating? Didn’t
you have a record of the number of books that
went out from the desk or the office, or from Mr.
Rothstein? A We didn’t do that estimating.
Every customer with a book of stamps brings in
the books for her $2.50 and we paid that.

Q That is, the stamps turned in? A Yes.

Q How did the customer get the stamps? A
By buying merchandise.

Q They got them at the counter? A No, at
the stamp desk.

Q FEach customer took to the stamp desk the
check showing what purchases had been made?
A Yes.

Q How did the stamps get to the stamp desk?
A They were kept there.

Q The red stamps that Mr. Rothstein had
while he was doing the business? A Yes.

Q@ That was so before Mr. Rothstein turned
the business over? A Yes, sir.

Q There were a good many of them? A I
don’t remember; a good many of them all the
time.

Q@ Whatever were in Mr. Rothstein’s posses-
sion were left at the stamp desk? A Yes; and
there was a stock of them in the basement.

Q That was left by Mr. Rothstein? A Yes,
SiT.

Q Some of those that were in the basement
were used, weren’t they? A 1 don’t remember.

40 T believe we had enough upstairs at the time.
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Rhoda Hersh, re-direct.
Q@ You are not sure of that? A No.

Re-direct examination by Mr. Lane.

Q Can you turn to the day book and tell us
exactly what stamps were issued between Janu-
ary 1, 1924, and March 23, 1924?

By Mr. Skinner.

Q You didn’t keep the books, did you? A
I did.
Q You looked it over, you said? A No.

By Mr. Lane.

Q I am talking about a record of all the
stamps issued. A This book?

Q Yes. That book was kept by Miss Foster
and checked by you? A Yes.

Q Can you take that book and figure out
exactly how many stamps actually were issued?
A I can.

Mr. Lane: I ask that the witness be ex-
cused to make that calculation.

The Court: Very well.

Mr. Skinner: I want to be sure that this
evidence is of the kind to be found in books.
I understand that the testimony is to show
the number of stamps issued.

The Court: There is no question before
me,

Mr. Skinner: I object to the giving of any
evidence of the kind she has been asked to
supply after leaving the stand on the ground
that the evidence so sought to be shown is
entirely immaterial and irrelevant.
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The Court: I will sustain the objection.

Mr. Lane: I don’t understand that there
is anything before the Court.

The Court: You were going to have her
testify as to the number of stamps from that
book.

Mr. Lane: I would like to know the real
ground of the objection.

Mr. Skinner: It seems to me that the
evidence sought to be shown does not prove
anything of the character that counsel in-
tends to prove. It is entirely immaterial
and irrelevant how many stamps were is-
sued; the question is how many were re-
deemed.

The Court: There is no proof before us
how many stamps were redeemed.

Mr. Lane: I have got to prove one step
at a time. I propose to follow it up.

The Court: I will take the proofs then.

Mr. Skinner: There still is no proof to
show any connection between the two.

The Court: I will take the proof.

Mr. Skinner: If your Honor please, my
objection to the evidence was noted, I take
it; and I take it your Honor didn’t pre-
clude me from striking out.

The Court: No.
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John W. Armstrong, direct—cross.

JOHN W. ARMSTRONG, sworn in behalf of
plaintiffs.

Direct examination by Mr. Lane,

Q Where do you live, Mr. Armstrong? A
Nutley.

Q What is your business or profession? A
Public acecountant.

Q How long have you been practicing your
profession? A TFor about nineteen years.

Q In the years 1922 and 1923 were you em-
ployed by Puder & Puder? A I was.

Q Did you examine the books and records
of Rothstein’s, Inc., for the period from
January 1, 1923, to December 31, 1923? A I did.

Q Did you make an audit of the books and a
report of the conditions of business and the
operation of the business during that period of
time? A I did.

Q I show you Exhibit P. 4 for identification
and ask you to look at that report and tell me
whether it shows a correct audit of the books

of Rothstein’s, Inc., for that period of time?
A Tt does.

Mr. Lane: 1 offer the audit.

Mr. Skinner: May I cross examine the
witness?

The Court: Yes.
Cross examination by Mr. Skinner.

Q You made up this audit from books? A
Yes.

Q The books were in your possession? A
No, in Mr. Rothstein’s possession.
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John W. Armstrong, cross.

Q They were not sent to Puder & Puder’s
place? A After the audit, they were.

Q Where did you make that audit? A At
his place on Springfield avenue.

Q Have you still got the books? A I don’t
know. You will have to ask Mr. Mortonson.

Q Are you still in their employ? A No.

Q Were they there when you left? A 1
don’t know.

Q When did you leave? A The 1st of Feb-
ruary, this year.

Q@ Didn’t you have any occasion to mnotice
them? A No occasion.

Q So far as you knew, they were there? A
As far as I know they were not there. I brought
the books down to Puder & Puder and that is
that last I know of them.

Q@ You mean you physically brought them
down from Springfield avenue? A Yes.

Q@ When was that? A It was in February,
1924, Weintraub came in—it was right after they
came in.

Q It was at Weintraub’s request you did this
work? A No, I got my instructions from the
office. It was after Weintraub came into the
business that I brought the books back.

Q Certain books were sent you? A 1 brought
down all the books.

Q Do you recall what books you brought?
A All the books that were worked on.

Q@ You don’t recall what they were? A 1
can’t name them: Cash receipt books, cash dis-
bursement books; general ledger, expense regis-
ter; and the journal. That would be about all.

Q@ You have heard Mrs. Hersch’s testimony?
A Not much; I couldn’t hear her.

Q) She said there was among the books of
the company a book she called ‘‘Expense book’’
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which did not include the wages paid to the
sales clerks or the executive salaries. Do you
recall such a book? A No, I don’t recall such
a book at all, Mr. Skinner.

Q At any rate, whatever you have in this
report showing expenses was taken by you from
books you got in the office of the new corpora-
tion Weintraub and Rosenberg were running?
A Yes.

Q They purported to be books kept by Roth-
stein in that business in the year 1923, before
Weintraub took the business? A Yes, sir.

Mr. Lane: 1 offer it.

(The same is received in evidence and
marked Exhibit P. 4.)

The Court: As I understand it, this wit-
ness was employed by Mr. Rothstein, I mean
as a firm.

Mr. Skinner: Not at the time this ex-
amination was made,

The Witness: Oh, yes.

By Mr. Skinner.

Q Then you got the instructions from the
office, but you understood they came from Roth-
stein? A T imagine they did.

Q You had no knowledge of it? A I didn’t
ask where the orders came from; I did what I
was told.

@ Did you send your bill to Rothstein? A
I don’t; you would have to ask the firm that.

Re-direct examination by Mr. Lane.

Q I show you this Exhibit P. 4, you have
here, have you not, two separate items of ex-
pense? A Yes, sir.
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Q@ And the one item of expense is what you
call ‘‘Selling expense’’ and amounting to $73,-
970.70. A Yes, sir.

Q@ Which makes a net profit on sales of $24,-
335.72 after deducting selling expense? A Yes,
sir.

Q Then you have general and administrative
expenses which you then take out of that? A
Yes, sir.

Q And then expenses amounting to $22,823.51¢
A Yes, sir.

@ And among those general administrative
expenses are such items as these: Wages, gen-
eral wages; executive salaries, and so forth,
telephone, and so forth; auditing; and labor; and
that reduces your net profit on operation $15.

Q@ You have added a net financial income of
$7,660.77. Will you tell me what that is? A
The financial income was from the toy depart-
ment, $522; interest on bonds, $36; discount on
ipurchases, $9,432; trading stamps sold, $442;
interest on bank balances, $299; waste material
sold, $141; commission on telephone, $7; com-
mission on chewing gum, $9; a total of $10,891.
From that we subtract: Discount on sales, $313;
taxes, $2,006; interest paid, $317; bad debts writ-
ten off, $592; a total of $3,231, leaving an excess
of income over other charges of $7,660.77.

Q@ And then you added that to your income
from operation and got a total income of $9,-
172.98? A That’s right.

Q Did you prepare the income tax return
for Mr. Rothstein for the year 19232 A Per-
sonally?

Q Yes. A 1 don’t know whether I did or
not. If we have it here, I can tell you in a

40 Minute.
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Q I show you what purports to be a copy of
a corporation income tax return for the calendar
year 1923, of Rothstein’s, Inc., and ask you
whether by reference to it you can say whether
you prepared that income tax return or not?

Mr. Skinner: If your Honor please, I
understand that the point of this is the in-
tent to show what were the profits from the
business of Rothstein’s, Ine. I submit that
that has been shown as clearly as anything
can be shown from statements,

The Court: I suppose you mean the com-
pany.

The Witness: Yes, I guess I made this up.

By the Court.

@ Do you know whether you made this up?
A If you will give me the one written in peneil,
I can be sure.

By Mr. Lane.
Q Here is the whole folder. A Yes, I did.

By M r. Skinner.

Q@ Did what? A Made up the return.

Q@ For whom? A For Rothstein’s, Inc.

Q That is the new corporation? A No, that
is the old corporation.

By Mr. Lane.

Q Is that a copy of the return which was
filed with the Government? A Yes, sir.

Mr. Lane: 1 offer it.
Mr. Skinner: I object.




10

20

30

40

104

John W. Armstrong, re-direct.

Objection sustained.

Plaintiffs’ counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

The Court: You said it was a copy. I
think the original is the best evidence.

Mr. Lane: The original return can’t be
obtained without the consent of Mr. Roth-
stein and this is offered as an admission
of Rothstein’s because Rothstein himself
caused this to be filed just as any other piece
of paper signed by Rothstein—

The Court: I don’t think it is admissible
in evidence.

Mr. Lane: I ask that it be marked for
identification.

(The same is marked Exhibit P. 6 for
identification.)

By Mr. Lane.

Q After Mr. Weintraub and Mr. Rosenberg
went into possession of the property did you
make an audit of their books for the period of
January 1, 1924, to December 31, 1924? A I
did.

de I show you KExhibit P. 5 for identification
and ask you whether that is a correct audit of
their books made by you? A Yes, sir.

Q At the time you made that audit did you
have all of their books? A I did.

Mr. Lane: I offer it.

Mr. Skinner: I object unless the books
are produced. I object to anything but the
best evidence.

Mr. Lane: I won’t press it.
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Re-cross examination by Mr. Skinner.

Q@ You made up P. 4 from books that you
took from the Rothstein office; that is, the
office of Rothstein’s, Inc.? A Yes, sir.

Q As you recall it, were they a complete set
of books? A Yes, sir.

@ Did you have any trouble at all in ascer-
taining from those books what the expenses of
the company had been? A No, sir.

@ And you divided them into two? A Yes,
sir.

Q Was that your own division? Did you sep-
arate the selling expense from the overhead or
the administrators’ expense? A Yes, sir.

Q You found them altogether in one book
and you did the separating yourself? A Yes,
sir.

Q@ That book showed a total expense of some
$96,000? A Yes, sir.

Q And anybody who looked at the books could
see that? A No. You see, these figures are
taken from the ledger and in the ledger you will
find these items in separate pages.

Q You didn’t have to go to the ledger to
find it? A Yes.

Q Weren’t the expenses in an expense book?
A No, I worked on the ledger.

Q You understood that the ledger had post-
ings from some other books? A Yes, they are.

Q@ Take the moneys paid the sales clerks.
Those appear in the ledger in a total for the
week, do they not? A No.

@ Tor the month? A Once g month.

@ And they would be taken to the ledger
from an expense account kept in some regular
book of the company? A  Up there, no; it

was taken from the cash book.
Q Sure of that?
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By the Court.

Q That is, it would show how much was
pald on the payroll each week? A The check
would be alongside the payroll and the amount.

By Mr. Skinner.

Q Do you recall definitely whether or not
there was any book that showed by itself as a
separate account or record the expenses month
by month, or day by day or for the year? A
I can’t recall any books like that.

Q It might have been, without your recalling
it? A It wasn’t a part of the system of ac-
countancy. If this book had been in existence
it didn’t apply to the system of accounting be-
cause we would naturally have to check postings
from there to the ledger.

Q Did you check postings? A Yes, from a
journal book. Whatever book we got it from
was part of the system.

Q Was your entire audit made from the led-
ger? A Yes, sir.

@ And this sum of $9,172.98 is shown by this
audit as the net profit for the year 19237 A
That’s right.

Q Is there a profit and loss account in the
ledger? A You mean by profit and loss account

a regular profit and loss account? HKvery set.

of books has a profit and loss account, it is simply
a dumping ground for the closed accounts.

Q@ Isn’t there something in these books that
gave the net profit of $9,172.98? A You would
find that in the surplus account.

Q That is where you found it? A No, I
made that up myself.
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@ Anyone else could find it? A If they
looked for it.

Q They wouldn’t have to look hard, would
they? A Oh, no.

@ I show you two books. First, this rather
long book, was that one of the books you had
!{)efore you when you made this audit? A There
1S no year on it.

Q Did you you have a book of that character?
A Oh, yes.

Q@ What do you call that book? A That is
the cash disbursement book.

@ Does it purport to be a record of the
disbursements of all kinds for the business dur-
ing the period it covers? A Yes.

@ And you had just that kind of a book?
A  Yes.

@ Are the disbursements classified in this
book? A Here is accounts payable; expense—
this is the creditors he bought stuff from and
it was an expense of the business. Here is
executive salaries; payrolls; and an exchange
account—

Q I turned to page 42 at random and I find
there the date August, 1922, With that to
guide you— A This would be 1923. It only
goes to the end of August, 1923.

Q@ So this goes from March 1, 1922, to August,
1923? A Yes, sir.

Mr. Skinner: I ask that it be marked
for identification.
' Mr. Lane: I offer it in evidence. That
1s one of the books I asked to be produced
yesterday. They were not exhibited to us.
Mr. Skinner: 1hese books were here ves-
terday awaiting your call.
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Mr. Lane: I call for them now; all that
you have. I want to offer them all in evi-
dence.

RHODA HERSH, a witness previously sworn
in behalf of the plaintiff, resumes the stand.

Re-cross examination (continued) by Mr. Skin-
ner.

Q Mrs. Hersch, I show you a book which has
just been examined by Mr. Armstrong, which he
called the cash disbursement book. Was it kept
by you? A Yes, sir.

@ Under your supervision? A Yes, sir.

Q What did you call it? A Cash disburse-
ment book.

Q Whatisit? A A record of cash going out.

Q What period does that book cover? A
From March 1, 1922, up until August 31, 1923.

Mr. Lane: I offer anything identified by
this witness.

Q I show you another book. Look at i,
please, and tell us what it is. A In this book
we kept a record of the amount of stamps re-
ceived.

Q What about the book that you identified
before as a record of stamps? That was of
stamps issued? A Yes, sir.

Q That was not of stamps redeemed? A No,
sir.

Mr. Lane: 1 offer it.

(The same is received in evidence and
marked Exhibit P. 2.)
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Q What period does Exhibit P. 8 cover? A
January 1, 1921 to January 31, 1926.

By Mr. Lane.

Q Does that contain business done after

Rosenberg and Weintraub took over the store?
A Yes, sir.

@ Do you know how Mr. Rothstein got that
book? A I don’t know.

Mr. Skinner: We will show that it came
from Puder & Puder.

By the Court.

@ What was the name of that book, we called
it?

By My, Skinner.

Q It is a record of money paid out for the

redemption of stamps, but called an income book?
A  Yes, sir.

Q Just look at it again and see whether you
have correctly characterized it. I turned to page
one and I see a column headed, ‘‘Express.”” A
This isn’t mine. I didn’t keep this part of it
anyway.

@ You mean the first part of it you didn’t
keep? A No, sir.

Q@ Your description is from some other part
of the book? A The only thing we took out of
this book was the redemption of the stamps.

@ I just ask you to describe the books and
tell us how it was known in your office? A It
was known as the income book and was for the
redemption of stamps.

20
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Q Did it contain a record of expenses? A I
don’t know about that. That was started by
the bookkeeper before me, but I don’t know for
what reason.

Q Does it contain a record of expenses? A
It does.

Q That is, through 1921, you see expenses.
Just look ahead and see whether, if at all, it
ceases to be a record of expenses? A Yes, it
does.

Q You have practically the whole of 1921’s
expenses there? A Yes.

Q For the whole of the year? A Yes.

Q Does that contain all of the expenses; ex-
penses of all kinds? A I don’t know.

Q Look at it. Isn’t there an indication there
of what it contains? A Kxpress, due bills, re-
funds, stamp books—

Q There is one column marked ‘‘Kxpenses.’’
Can you tell from looking at that whether the
total expenses are petty cash expenses? A
They are petty cash expenses.

Q Going into 1922, apparently it ceases—no,
they are there in February, 1922. A Yes.

Q@ And in March? A March.

Q Also a record of the weather in one column.
A Yes.

Q So, from April, 1922, the petty cash ex-
penses seem to be dropped out? A Yes.

Q Here is a summary for the year, isn’t it?
A Yes.

Q Does that give the business for the year,
receipts and sales? A I don’t think that is the
correct amount of business; I didn’t take the
business out of this book at all.

Q It looks like a statement of receipts, doesn’t
it? A Yes.
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By My. Lane.
Q What year is that? A 1921.

By Mr. Skinner.

@ Here begins January, 1923. Did you keep
that? A Yes.

Q@ Now, tell us just exactly what that is. A
That is a memorandum of C. O. D.’s, charges,
cash, due bills, refunds, and stamp books.

Q What does that cash column mean? A
That is the cash receipts of the day.

Q. And so, from that, you can tell what the
receipts for the year were? A Yes.

Q@ Are they added up? A This was just
cash by itself, not including the total amount of
sales.

Q Because there were some on credit? A
Yes.

Q But this gives the total of cash? A Yes.

@ Can you tell from that what the total
cash sales for the year? A Yes.

Q@ Will you tell us how much? A $322,-
790.39.

Q Some other book would give the credit
sales? A The other book would give it in-
("luding the charges and C. Q. D’s.

Q This ineludes it? A No, it is itemized
separately.

Q This book gives C. O. D’s, charges— A
$4,949.00.

Q@ And for charges? A $6,802.53.

@ What does ‘““Due bills’”> mean? A For
goods returned we would give them a due bill
and they would buy whatever merchandise they
wanted.

Q A liability, wasn’t it? A Yes,

10
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Q Then comes 1924? A Yes.

Q The same kind of a record? A Yes.

Q@ And a summary at the end of the year?
A No, in 1924 nobody wanted this stuff here.
It was just kept.

Q It was discontinued in 1924? A Yes.

Q When in 1924? A Starting July 1st.

Q@ And after that time kept only as a record
of books? A Yes, sir.

Q That means stamp books issued? A Is-

sued.
Q@ What is this column of customers? A

The number of customers that came into the
store.

Q Then this gives the stamp books issued for
the month of January, February, March— A
Redeemed ; not issued.

Q Redeemed? A Yes, that is what we paid
out for stamp books. |

Q That isn’t redeeming them. That is pay-
ing for them as you got them for Rothstein? A
As we got them from the customer.

Q Are you sure of that? A Positively.

Q You noticed, and I called your attention
to the fact that they are all in round figures?
A Yes, sir.

Q You mean the stamps redeemed each day
come in in regular round numbers? A Yes,
sir.

Mr. Lane: $2.50 a book.

Q Multiples of $2.50? A Yes, full books

only.
Q Why this item of $33.50?2 A Sometimes
we made an allowance when a custumer lost a

40 bOOk.
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@ I show you a third book. What is that?
A The journal.

Q Is that a book that was kept under your
supervision? A Yes, sir.

Q@ I see here on page two a typewritten paper
pasted in, marked ‘‘L, Rothstein, Inec., Exhibit
A.”’ Tt goes on to show money received and dis-
bursed, applicable to Rosenberg and Weintraub
for the period January 1, 1924 to January 26,
1924. Do you remember that being put in the
book? A Yes, sir.

Q Was that prepared under your super-
vision? A It was prepared by Puder & Puder.

Q I suppose the figures on which this is
based—these are more or less summarized, aren’t
they? A Yes, sir.

@ Do you find the details in the book? A
Yes, sir.

. @ This seems to start out with 1924, doesn’t
1t? A Yes, sir.

- @ Then this does not contain—it 1sn’t the
Journal that was used prior to January 1, 192497

Mr. Lane: It is one of our books pro-
duced by you.

Mr, Skinner: Obtained from Puder &
Puder.

Mr. Lane: When?

'Mr. Skinner: I can’t tell you because I
didn’t get them. Mr. Rothstein can tell
you.

Q@ Here is another book. Tt has pasteboard
covers wrapped in paper. A This was a book
giving a daily record of each clerk’s sales;
daily and monthly. ,
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Q Xeep under your supervision? A It was
not started by me.

Q It begins back of your time. Does it
come down through your time? A No, it does
not.

Q Its oldest entries are in the early part of
February, 1920? A Yes, sir.

Q@ Here is another book. What is that? A
That was before my time. I didn’t handle this
book at all.

Q Go to the end and make sure. A No.

Q@ What kind of a book is it? A The same
as the others; the one with the redemption of
the stamps. .

Q This covers a period back of the other?
A Yes, sir.

Q What is that? A This is the charge sales
book of employees.

Q@ For what period? A Starting March,
1920; ending December 31, 1923.

Q So that we may further identify, it shows
all charges of 1923? A Yes, sir.

Q@ And a total at the end? A No, sir; this
is just monthly; a total of the employees here
and a total of the customers here.

@ That is the charge account for 1923 and
some of 1922,

(The same is received in evidence and
marked Kxhibit P. 9.)

Q Here is a book larger than any yet. What
is that? A Purchase book.

Q Showing the stock on hand? A Showing
the purchases.

Q Of stock? A Of merchandise bought.

Q Covering what period? A Starting March,
1922,
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Q And ending when? A August 31, 1922.

Q@ Have I shown you that book? A I think
you showed me the one hefore this. This is
the continuation of the clerk’s sales,

@ For what period? A Starting February,
1920, and ending December 81, 1923,

@ That, you say, shows the record of each
clerk’s sales, day by day? A Yes, day by day.

(The same is received in evidence and
marked Exhibit P. 10.)

.Q This is the stock purchase book? A Yes,
sir.

(The same is received in evidence and
marked KExhibit P, 11.)

Q This book I show you is what? A Jour-
nal.
@ Commencing when? A J anuary 1, 1922,

@ And it ends when? A Ending December
o1 81923

(The same is received in evidence and
marked Exhibit P. 12.) '

Re-direct examination by Mr. Lane.

Q@ Are these all the books that you had in
your establishment? A I had them, yes, sir.

@ Are those all you had, or were there some
otber books? A There should be g cash re-
ceipt book also.

@ And aledger? A A ledger and the petty
cash expense book,

Q A ledger, a petty cash expense book, and
a cash receipt book? A Yes, sir.

4)
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Mr. Lane: I call for those books.
Mr. Skinner: I haven’t them.

Q Do you know of any way, which your
familiarity with those books, by which you could
in a second or in a few moments get expenses,
we will say, for the year 1923? A That book
isn’t here.

Q And the only way you could get the ex-
penses for the year 1923, would be laboriously to
go through the journal entries and pick them out
one by one? A Yes, sir.

Q When you leave the stand, will you go
down to the rear of the court room and look
at those books and see whether those are some
of them, please? A Yes, sir.

Re-cross examination by Mr. Skinner.

Q Vice-Chancellor Lane asked you whether
you would not have to go laboriously through
them item by item? A From these I couldn’t

get them at all.
@ You could get them from the expense book?
A It is just petty cash expenses.

Q Before, when you were on the stand, you
described I think, an expense book? A A black
book.

Q An expense book? A It isn’t an expense
book; its a book showing sales and purchases
and expenses for the year.

Q@ That is a summary? A Yes, sir.

Q It shows them in summarized form? A
Yes, sir.

Q From those you could tell at a glance what
they were? A Yes, sir.
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Mr. Lane: The witness has said several

times that they did not include all the ex-
penses.

Q' What didn’t they include? A You are
talking about two books. Omne is a petty cash
book; that does not include all the expenses; the

other book includes sales and purchases and
expenses.

Q All expenses? A Yes, sir,

Q That is the book you were speaking of
last? A Yes, sir. : b

Q If you had that book you could tell what

all the expenses were for the year 1923% A
Yes, sir.

Q And so could anybody else? A Yes, sir.

By the Court.

@ That is the book you referred to as the
black book? A Yes, sir.

.Q A duplicate of the green book? A Yes
sir. ’

By Mr. Lane.

Q. That is the book that never went to the
auditors? A Yes, sir.

Mr. Lane: We call for the production of
that book.

Mr. Skinner: It may be that some of the
things called for may be producible by the
other side. We have produced all we have.

The Court: You haven’t jt?

Mr. Skinner: No, sir; we haven’t got it.
I want to produce another book that we got
by subpoena duces tecum served upon the
corporation and it is one of our books.

40
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Mr. Lane: If you have any others under
your control, produce them.

By Mr. Skinner.

Q What is that book (handing book to wit-
ness)? A This is the black book.

Mr. Lane: We have subpoeaned the black
book and we have subpoenaed the same per-
son Judge Skinner has subpoenaed; and also
Judge Skinner’s client.

Mr. Skinner: I am informed by Mr.
Klausner, one of the present owners of the
business, that this is a book produced on
our subpoena duces tecum.

Mr. Lane: We served him with subpoena
and they searched for it and couldn’t find it.

Q This is the black book and it shows the
expenses for the year 19237 A Yes, sir.

Q All of them? A Yes, sir.

Q And that is the only book at which you
could tell at a glance just what they were? A
Yes, sir.

(The same is received in evidence and
marked Exhibit P. 13.)

Re-direct examination by Mr. Lane.

Q Will you turn to this book, Exhibit P. 13
and tell me how you can, by reference to the
book, give me the expenses for the year 19234
A They were entered in this book.

Q And the sum total on page 135 is $98,243.-
12, the figure you gave yesterday? A Yes, SirT.

Q And this is the book you said you over-

40 looked sending to Puder & Puder when you
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were instructed to send the books down by Mr.
Armstrong ?

Objected to as leading.
Objection overruled.
(Question withdrawn.)

Q How was it the books happened to be left
at the store? A It wasn’t referred to by the
accountants at all.

Q It was a private book for Mr. Rothstein?
A Yes, and for the store’s records also.

Q This is the book that contains the same in-
formation that is contained in the green book, or
was contained in the green book, before the
pages were cut out? A Yes, sir.

Q And this is the book you showed Mr. Wein-
traub when he came to you and asked you some
questions with respect to the expenses for 19237
A This is the book I showed him after the
green book.

By Mr. Skinner.

Q It wasn’t so private but that it was right
there for him to see? A Yes.

Q Why did you call it private? A It wasn’t
referred to by the accountants.

Q There was no secrecy about it? A It was
no secret book. IKmployers and sometimes de-
partment heads were allowed to look at it.

By Mr. Lane.

Q And the employer was Mr. Rothstein?
A Yes, sir.

Q Where did you have that book before you
showed it to Mr. Weintraub? A It was on my
desk.

10
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Q How is it you went to the black book, or
rather, the green book, before you went to the
black book? A DBecause that was right in
front of me.

Q@ The green book? A Yes, sir, and he
took the nearest one.

Q Did you make the entries in the green book
after the entries had been made in the black
book? A After the entries had been made in
the black book I put them in the green book.

Q Why, if that isn’t a part of the book-
keeping system, was the books kept at all?
What was the purpose of keeping this book that
was not part of the bookkeeping system? Why,
if it didn’t go to the accountants? A We
wanted to have a record of the sales, depart-
mental, daily, monthly and yearly.

Q How about the expenses? A That was
for the stores record it was for a record.

Q But not a part of the bookkeeping system?
A No, sir.

Q I am wondering why you wanted a record
that was not a part of the bookkeeping system?
Why wasn’t it all part of the bookkeeping sys-
tem? If you know what was the purpose of
keeping a book that was not part of the book-
keeping system because it could have given the
auditors some assistance, because it was a com-
pilation for the year? A DBecause we wanted
the sales departmental as I said.

Q@ Do you know what the purpose was in
keeping two books containing the same informa-
tion? A The black book we referred to every
day. We entered the daily sales, and it was
constantly in the office.

Q Why keep two books containing the same
information, neither of them a part of the book-

40 keeping system? A I don’t know.
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Q@ Both books contained the same information
and neither of the books was part of the book-
keeping system? A No, sir.

Re-cross examination by Mr. Skinner.

@ When you say they were not part of the
bookkeeping system, do you not mean they were
not part of the regular, orthodox set of books
such as any accountant would open for any busi-
ness? A Yes, sir.

By the Court.

.Qr In other words, they were not required to
give the balance? A No, sir.

By Mr. Skinner.

Q They were useful in giving the owner of
the store a bird’s eye view of the business so
that he might see at a glance the receipts and
expenses for the different years, comparing year
by year and month by month. A Yes, sir.

@ Wouldn’t you think that was the purpose
of the books? A Yes, sir.

Re-direct examination by Mr. Lane.

@ There is still a ledger unaccounted for?
ANSien Sla )

Q And that ledger is the control over the
whole bookkeeping system? A Yes, sir.

@ And in order to get the expense, for in-
stance, of sales, as distinet from the expense of
the general administrative expenses, didn’t you
carry an account in your ledger of expenses for
sales? A What kind of sales?
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Q The expense of the operation of your sales;
the expense of actually selling the goods. What
would you call the expense of sales? A We
didn’t have an account for the expense of sales.

Q@ What were your controlling accounts? A
They were individually listed under each item
what the expense was for.

Q@ Weren’t they drawn together in an ac-
count somewhere in that ledger? A No, sir.

Q Give me some of the accounts you carried
in your ledger. A Expressage, freight, win-
dow cleaning, telephone—all those minor ex-
penses; salaries, executive salaries—

Q@ Isn’t there some place in that ledger where
some of these accounts were drawn together?
A No, sir.

Q@ Was there any book in which that was done
that you recollect? A Yes, there was.

Q@ Which one? A The black book.

Q In none except the black book? A No,
SiT.

Q When did you last see the ledger? A
That time.

Q@ We have had the black book produced. Will
you look at these books again now and tell me
whether there are any books missing other than
the ledger? A The cash receipt book is miss-
ing and the petty cash expense book.

Re-cross examination by Mr. Skinner.

Q Do you mean that both of those books
are missing? A Yes, sir, and the ledger.

Q Weren’t there some accounts in those books
you called petty cash expense? A No, sir, there
was a separate book for that.

Q You are sure of that, are you? A Posi-
tive.
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after Mr. Rothstein sold out? A Yes, sir.

Q And were in the employ of the new com-
pany formed by Weintraub and Rosenberg? A

Yes, sir.

@ Some time, early in 19267 A Yes, sir.
@ Weren’t some of the books that were in
use when Mr. Rothstéin left, continued in use
by the new concern? A Not that I could re-

member.

@ Books that had not been filled up? A

Not that T could remember.,

Q Would you be sure? A No, T am not
sure.

Q" In some of these that were produced here
had en‘Frles in for after Rothstein left the busi-
ness, didn’t they? A What year is that?

Q 1924. A T don’t remember any entries
here for 1924.

@ I thought we found among the books—

Mr. Lane: One book went down to 1926,

lW?ich, my information is, was the only book
el

Q. We will agree that there was one book that
09nt1nued to be used. You didn’t remember that
did you? A Now I do. ,

Q@ There may have been others? A I don’t
know.

Q As a matter of fact, these books that were
used by Mr. Rothstein up to the time he left
were all left in your hands for some time a.fteI"
Weintraub and Rosenberg came there, weren’t
they? A They were taken right out.

Q It was a month, or a week, or two weeks,

or something like that. A I don’t know the
amount of time,

@ You stayed in the employ of the company
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John W. Armstrong, re-direct.

JOHN W. ARMSTRONG, preiriou.sly sworn in
behalf of plaintiffs, resumes the stand.

Re-direct examination by Mr. Lane.

Q Mr. Armstrong, how long was it after Mr.
Weintraub and Mr. Rosenberg went into this
place that you took the books, or ordered the
books sent up. A If I remember correctly,
I should think around the middle of February.

Q I want you to look at those books which
have been produced. From your recollection, tell
me what books, if any, are not there, which were
a part of the bookkeeping system of this con-
cern? A The general ledger, cash receipt book;
offhand, I would say that is all

Q Do you remember a petty cash expense
book? A I don’t recall whether I used that
or not. If I had the ledger I could tell easily
enough.

Q I show you a book which has been pro-
duced by Judge Skinner and ask you whether
you ever had that book in connection with Roth-
stein’s Incorporated, before Rosenberg and Wein-
traub had anything to do with it. A This is
the new corporation’s journal.

Q Did you ever have that book in working on
Rothstein’s affairs; the former owner? A No.

Q It has nothing in it, has it, that has any-
thing to do with the corporation? A No, it is
all new stuff.

Mr., Lane: I ask that it be marked for
identification as a book produced by the
defendant.

(The same is marked Kxhibit P. 14. for

identification.)
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Re-cross examination by Mr. Skinner

@ You say that there is no
cash
A Cash receipt. sh book here?

hﬂgt ghs.re : a%( es(fash disbursement book, Ex-

@ Look at this one, Exhibit P. 8 and take
that column marked ¢Cash’’. Wha,t is that?
A It does not enter into the system of accounté
at all. It looks to me like the cash sales.
AQ()h(,ja;]S_SaleS or cash receipts, aren’t they?

Q@ All of the cash receipts are there? A I
don’t know anything about that book. :

@ It purports to be a statement of the cash
sales and cash receipts, among other things
doesn’t it? A I wouldn’t say one way or f'hé
other. I don’t know what that book is. It is not
part of the accounting system. .

Q I:Iow do you know it isn’t? A Because
there .1sn’t any mark to show that they posted
them .1nt0 the general ledger. Up to 1921—we
came 1n there in 1921, I think it was, and put a
system in, and then, in 1923, it beca’me part of
the accounting system so far as the tradine
stamps were concerned? i

Q You put a sys n i i
| 192113. t a system in in 19212 A T think
~Q Do you mean that this book was discon-
tinued? A It is very evident that it was

Q Yog find here 1922, don’t you? A i’es

Q. It is evident, then, that it was not d.is-
‘C.ontmued. A We will say it was not discon
tinued il} 1922. That was part of the aeeountino_'
system in 1922, regarding the trading stamp:

@ T want to get your answer. According t(;
your bookkeeping experience and observation

and your knowledge of the books you saw of 40
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this concern, is that a book that purports to be
a record of cash receipts for a certain period?
A T wouldn’t say it was. I see cash, express,
expenses, due bills, refunds, and stamp books.

Q What do you think that column ““books”’’
means? A I guess that was the stamp books.

Q That is plain, isn’t it? A No, the names,
““TIncome book’’ was not income book more than
anything else. They started with that. If you
get the general ledger we can tell in a second
just what accounts that affected, page numbers
38 and 42.

Q I am anxious to find out from you what
justification you have for saying it is not a state-
ment of cash receipts? A Because I didn’t
do work on it.

Q You didn’t hesitate to say what the other
column is. A We worked on that.

Q Take the column expenses. A Yes.

Q You know what it is, don’t you? A
Maybe and maybe not.

Q The express may be taxi fares? A You
can’t tell.

Q And the column that says, *‘Cash day by
day’’ $368 for January 1, $471.14 for the next—
that doesn’t show anything at all as being
apparently the statement of the receipts day
by day? A Maybe. If you have the ledger
here I could check it up.

Q You wouldn’t hesitate to say it is a state-
ment of cash receipts? A As far as the cor-
rectness is concerned—

Q I think I asked you when you last saw the
ledger? A You mean Mr. Rothstein?

Q The ledger from which you made the audit
Exhibit P. 4. A I think I took it to the office

40 With me. It was a loose leaf ledger.
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Q The office of Puder & Puder? A Yes.

Q And you said, so far as you knew, that is
where it was? A Yes.

QQ Whatever made up the wording on any of
these columns on any of these books, there was
a separate cash book? A Yes.

@ On which you worked? A Yes, sir.

Q And which was a part of the bookkeeping
system? A Yes, sir. A

GUSTAVE MORTONSON, sworn in behalf of
plaintiffs.

Direct examaination by Mr. Lane.

Q@ Where do you live, Mr. Mortonson? A
Jersey City.

Q What is your business or profession?
A Public accountant.

Q With what firm are you connected? A
Puder & Puder.

] Q Were you connected with Puder & Puder
mm 1923 and 1924? A 1 was.

Q Do you know the books that were delivered
to Puder & Puder in connection with the audit
for Rothstein’s, Inc., for the year 19237 A 1
recall their being delivered.

Q Are those books still in the possession of
Puder & Puder? A They are not.

Q Do you know to whom and where they
were delivered? A To Mr. Rothstein in an
office he had on Broad street below Market.
I don’t recall the address.

Q About what time? A About around the
middle of 1924.
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Cross examination by Mr. Skinner.

Q Did you deliver them? A Myself.

Q Did you have a list of them? A I didn’t
have a list.

Q Who gave them to you? A Mr. Arm-
strong brought them down from the store two
or three at a time.

Q He brought them to you bundlea? A Yes.

Q You didn’t see what was in them? A
Yes. ,

Q You never opened them? A Yes.

Q You can’t say of your own knowledge what
they contained? A No, sir.

Re-direct examinaton by Mr. Lane.

Q All the books that were in the possession
of Puder & Puder were delivered at that time?
A Absolutely—

Objected to as leading.

Q Without identifying the particular books,
will you tell me, after the books were delivered
whether there was any book left? A No book.

Re-cross examination by Mr. Skinner.

Q You can’t tell, except what someone else
told.you? A The books delivered were given
to me by Mr. Armstrong.

Q@ You have no knowledge as to how many
books there should be in the bundles or how many
there were? A No.

Q All you can say is that they were delivered
by you to Rothstein? A Yes.
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JOHN W. ARMSTRONG, a witness previously
sworn in behalf of plaintiffs, resumes the
stand.

Re-direct examination by Mr. Lane.

Q Do you remember delivering to Mr. Mor-
tonson the books that you had in the Rothstein
matter for delivery to Mr. Rothstein?

Objected to.
Objection sustained,

Q Did you deliver to Mr. Mortonson any books
in this Rothstein matter for delivery to Mr. Roth-
stein later? A No.

@ Do you remember what you did with the
books? A Yes, I brought them and put them in
the office. We had a place set off for different
books we had down there and put them in the
corner.

Q@ Who was in charge of them? A Nobody.
Nobody had charge of the little rack as we
called it. It wasn’t important enough.

Q Who was general manager? A Mr. Mor-
tonson.

Q Where did you leave the books? A On
the rack.

Q Were they all together? A Yes, sir.

Q And were they bundled up in one bundle?

Mr. Skinner: Oh, no.

Q Describe them. A I went over to Roth-
stein’s and wrapped the books up and brought
them down to the office and put them away.
I wrote the name of Rothstein on them and put

them away and that is the last I ever thought 4

of them.
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Q You wrote the name Rothstein on them at
the time you brought them down to Puder &
Puder? Yes.

Q How did you come to get those books'to take
them to Puder & Puder? A I got my instrue-
tions at the office to go up and get them.

Q@ What were your instructions as to what
to get? A All the books pertaining to Mr.
Rothstein.

Q After you got them into the office of Puder
& Puder, do I understand no work was done on
them? A As far as I understand, it was not.
I had finished the job. They were of no use to
us. The only reason we would probably keep

them would be for tax purposes.
Q So they were not taken to Puder & Puder

for any work to be done? A No.
Re-cross examanation for Mr. Skinner.

Q Your audit was made on the books while
they were up in the Rothstein store? A Yes,
on Springfield avenue.

ELIAS ROSENBERG, sworn in behalf of plain-
tiffs.

Direct examination by Mr. Lane.

Q@ Where do you live, Mr. Rosenberg? A
1754 Kast 14th street, Flatbush, Brooklyn.

Q What is your business? A Operate a
general department store. :

Q Do you know Mr. Rothstein? A T do, Sir.

Q When did you first come in contact with
him? A October, 1923.
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Q How? A Mr. Woolwick, Mr. Murray
Apfelbaum, and myself, came to Mr. Rothstein’s
place of business. Mr. Apfelbaum introduced
Mr. Woolwick and myself to Mr. Rothstein, that
we were interested to buy his store. Mr. Roth-
stein suggested that we look through the store.
Mr. Woolwick and myself went through the store.
Upon our return he asked us what we thought of
the store—is there any ecriticism? I told him
that there was no criticism; that I was in-
terested to hear some particulars about the
store. He then said that he was twenty odd
years in business. He says, that the store that
he was operating was a very good paying store;
due to his sickness he was compelled to sell out.
We asked him what the deal would involve about.
He said the deal would involve about between
$140,000 and $145,000; that it would require $75,-
000 cash and the balance could be arranged in
notes payable. We asked him how much business
he had done. He said he had done in 1922
$350,000; that at the rate he was doing in
1923 it would be about the same amount. In
the year 1921, he said he did more business, but
he hadn’t made any more money than he has
made in 1922. He says that his business was

making a profit which netted between eight and
ten per cent.

By the Court.

Q On what? A Net, on the amount of $350,-
000 a year business. He said he would give us a
lease for twenty-one years; he would charge us
a rental of $12,000, and we would have to
pay the taxes. That is what he charged himself.
Only due to his sickness that he was compelled
to sell it. The proposition was very interesting
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at that meeting. I asked him about W(?llld h.e
sell us his stock; that he is twenty years in busi-
ness, no doubt there is an accumulatlon' of old
merchandise. He said, ‘I been making be-
tween $28,000 and $30,000 a year profit.”’ He
said, ‘“When you get a business like that you
will have to pay me one hundred cents on jche
dollar just what it costs me.” It was getting
late toward evening and I told him I would con-
sider the proposition and let him know. .We
left the store. Mr. Woolwick then was not in a
position to finance his share and I g(.)t' after Mr.
Weintraub. I told him the proposition and I

1a_id—

By Mr. Lane.

Q Never mind what you told him. Ju.st tell
us about your next meeting with Rothstem.. 1’&
At the next meeting—Mr. Weintraub. didn’t
want to get at it until January. Mr. Wemt.raub
wanted to see the figures of 1923, what business
he did, how much expenses he has ha.d and what
profit he made. In January, Mr. Weintraub and
myself came to Mr. Rothstein. I introduced Mr.
Weintraub to Mr. Rothstein, that Mr. Woolwick
was not in a position to finance his gnd. Mr.
Rothstein asked Mr. Weintraub his business .and
where he was located. He wrote it on a piece
of paper. He again suggested that Mr. Wel‘n-
traub and myself look through the store. We did.
When we came down he said ‘‘Now that you are
in the clothing and haberdashery business an.d
Mr. Rosenberg is general merchandise man, this
is what this requires, but you know you are t\\io
young hustlers.”” Again he said oply for .hls
sickness he is compelled to sell this beautlﬁ?l
business. Mr., Weintraub asked how much busi-
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ness did you do in the last year and Mr. Roth-
stein said he did $350,000. He said, ‘‘I had $76,-
000 expenses for the year 1923. I have made
eight per cent. net, which netted me $28,000 for
the year 1923.”” Mr. Weintraub commented
that is was a very nice business for the small ex-
pense and also that the profit was interesting.
Mr. Rothstein again said that only for his sick-
ness he is compelled to sell his business.
He said, ‘“Did you notice a sign upstairs,
‘Stamps?’ > Mr. Weintraub said, I did.2?" Mz,
Rothstein said, ‘T will explain something to you
about it. We have a home trade. We draw a lot
of people through the store. For every ten cent
purchase they get a stamp or more. When they
save up these stamps they come in and redeem
them. For two young fellows like you you
ought to take these stamps and go out and sell
them to the small merchants. The people would
be compelled to come and redeem them. Took
what a business you would make for the store.
I am sick and my hands are tied. I am making
a lot of money. You young men could dispense
with two young men I have here.’’

By Mr. Skinner.

@ You haven’t memorized it in advance,
have you? A It hurts down there (indicating).

Mr. Lane: I object to the remark of the
counsel.

Witness: If you had that experience you
would also—

The Court: Never mind, :

Witness: Mr. Rothstein sard, " ¥Yon
would immediately dispense with two men

who each draw $3000 apiece and again, there 40
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is another additional saving. You could
make more money than I have made.”” I
asked what men he was referring to. He
said being Mr. Weintraub is a clothing and
haberdashery man, he has a man in the
clothing department getting about $3OOQ a
year and also a buyer in the men’s furnish-
ing department getting about $3000 a year,
these men could be replaced with cheaper
men. It was interesting and we told him we
would consider it. He was a very reputable
man; that he was working in various Jewish
charitable societies. He was, it looked to me,
as if he was telling the truth—

The Court: Confine yourself to the con-
versation.

Witness:  Mr. Rothstein said that he
belonged to various Jewish societies—

By Mr. Lane.

Q Tell us what happened? A We left at
that meeting. We told him we would consider
10

Q Did you see him again? A We did see
him a few days later.

Q What was said then? A When we came
there Mr. Rothstein said. ‘“Now, I have my
figures. My stocks,”” he says, ‘‘Amounts to
$117,500. My fixtures amount to $25,000.”” Mr.
Weintraub asked him has he got any way the
figures could be seen. He says, ‘‘I have it in
book form.’”” He showed us a book—a green
book—in that book we saw $343,000 of business.
We saw in that book $76,000 expenses. Mr.
Rothstein repeated the same as he has at the
first meeting, that this business is making for

40 him eight per cent. He has made $28,000, he
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says. The store has practically done $350,000.
He rented away the toy department, which did
gross $7000. ‘I got ten per cent. net which
brought me $700 and all the departments
through the store makes that—from eight to
ten per cent.”” Mr. Weintraub then asked him,
““As to those stamps, Mr. Rothstein, you were
telling us about the last time, what records do
you have?’’ He said, ‘‘I have my records. The
month of October, November and December, most
of those stamps are redeemed because our heavy
business, if you will note, is done practically in
those three months.”” Then he said, ‘“‘How much
have you got outstanding of those stamps that
might come in in 19242’ Mr. Rothstein said,
““In my past experience it has never been out-
standing more than $200 or $300. However, in
a big deal like this what does $50 make or $150.7*
Mr. Weintraub agreed with him, “‘$150 or $200
won’t make a difference. I will be as much
sport as you are, provided you are sure.’”’ He
said, ‘I am sure $200 or $300 of books of stamps
oustanding that will be coming in.”’

@ Did you reach an agreement then? A
We haven’t. Mr. Weintraub then suggested that
we would have to look through the stock. Mr.
Rothstein said it would have to take place at
night. An appointment was made to go through
stocks some evening and it was set for seven
o’clock. A few days later, Mr. Weinfraub, Mr.
Apfelbaum, Mr. Apfelbaum’s son, and myself
came to the store. Mr. Rothstein gave us the
stock sheets. We went through the inventory.
Mr. Rothstein showed us a book where he had
mark-ups on profits, and the mark-ups went
between thirty and forty per cent. Mr. Roth-
stein said, ‘‘Look, Weintraub; assume we were
working on thirty per cent. average profits.

10
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$350,000, thirty per cent., shows $135,000. De-
duct the $76,000 expenses and there is your net
profit of $28,000 I told you in our previous meet-
ing.”” Mr. Rothstein, Mr. Wentraub, and myself
got into a diseussion that the merchandise which
Mr. Rothstein charged on the inventory were
not worth what he charged them. He said, ‘‘To
get this business, whether you buy it or anybody
else buys it, must buy this stock from me because
this is a business that makes $28,000 to $30,000
a year.”” We left the stock alone and talked to
Mr. Rothstein about the fixtures. In the fury of
oxcitement he removed his shoe and stocking
and said, ‘‘Do I have to argue with you fellows?
1 wouldn’t sell this business to any of you if it
weren’t for my sickness; and another thing, the
heads of my store got to be so that they are
tightening a rope around my neck. They are
choking me and I am forced to sell. And I
am only asking just what I ask you for.”

Q Did you come to an agreement? A No,
we left him about one or two in the morning.

Q When did you next see him? A At Mr.
Apfelbaum’s office the following Saturday.

Q Did you come to an agreement then? A
We did.

Q What was said? A Mr. Weintraub said
to Mr. Rothstein—I forgot, the same thing was
said in previous meetings—‘Will you take $50,-
000 cash and $1500 per month?’’ He said, “‘I
won’t take a cent less than $75,000 cash and
$2000 a month. This business makes for me
$28,000 a year and you are not going to pay me
anything except the profit from the business.
You pay me $24,000 and have a surplus of $4000.
All T want from you is what the business makes
and you will have three years’ time to pay it

40 off. $24,000 a year and you will make $28,000
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110 $30,0QO. You will pay all your bills e. 0. m
like T did and you will be always flushed x.vith.
money and never have to go to the banks.”’

Q Was the transaction closed? A No, Mr
Apfelbaum said, “‘If you don’t close today ,there:
I3 another gentleman coming here with $100,000
in cash. Isn’t that right, Mr. Rothstein"l”’ he
jaoldid He said, ‘“Yes.”” Mr. Rothstein sai.d, AR
vould sooner give you young fell
with $75,000 cash thgn th};s otier m(;\r?swgl}? $Slt(())(f1)‘(f
OOO. easb.” We said we couldn’t place the de:-
Posn without our attorney. On Monday morn-
ing Mr. Apfelbaum ecalled up and we told him
we would come Tuesday morning and we got as
our attorney Mr. Henig and paid the deposit for
the business at Mr. Clancy’s office.

Q Then the deal was closed? A
Claney’s office. : Sl

¥ Q W}Jlen did you go into possession of the
dusmess.? A A few days later—that was Tues-
ﬂayb—lli‘rlday we have closed the deal by paying
he balance of the money and we took 1
Friday evening. e
@ How long did you continue in that busi-

ness? A I have continued in t} : 2
March, 1926. hat business until

@ How much did you invest in that business?
AQM%Vshhare of the investment was $37,500
en did you sell out? A T it
of March, 1926. G

Q What did you get? A 1
s g got for my share
‘ Qd lOlr a loss of how much? A Outside of
nard labor for two years I 1 B ; ;
il y ost $18,500 from my
(T ‘Q When (zid.y.ou first see this particular
green book, Iixhibit P. 1, which has the pages 40
oS
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cut out? A This book I saw the following Mon-
day.

Q Where? A In Miss Feldman’s o'fﬁee.

Q How was it brought to your attention? A
Mr. Weintraub called me upstairs: We were
looking for the expenses to familiarize ourselves
how much each department had expenses and we
found the page cut out.

By Mr. Skinner.

Q The following Monday? A The following
Monday in January.

By Mr. Lane.

Q Did you go into that store at all before
you closed? It was after you closed you had
this conversation? A After the deal was

closed.

The Court: What is the date of the bhill
of sale?
Mr. Henig: January 25, 1924.

Q Was that the first time you had seen that
green book? A Yes, sir. .

Q Who was it that brought it to your atten-
tion? A Miss Feldman and Mr. Weintraub.

Q At the time that book was brought to your
attention were these pages cut out? A I knew
of one page; I learned later that more had been
cut.

Q Which page had you found cut out? A
A nice, smooth page. :

Q You mean a smooth-cut page? A Yes.

At one o’clock, P. M., the court takes a
recess of one hour.
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ArTER RECESS.
ELIAS ROSENBERG resumes the stand.
Direct examination (continued) by Mr. Lane.

Q Have you found that page or did you find
it before recess? A I have it.

Q Did you ever know until yesterday that any
other pages had been cut from that book? A I
have learned that yesterday, sir.

Q@ If you had known that this store was not,
in fact, making eight per cent., or approximately,
but that its profits for the year ending December
31, 1923, was $9,172.98 instead of $28,000, includ-
ing in that profit financial income about which
vou have heard testimony this morning, would
you have purchased that at one hundred per cent.
cost of stock and fixtures? A I would not, sir.

Q@ Why not? A T wouldn’t have purchased
because I wouldn’t want to buy a store that
wasn’t showing a profitable income. The only

inducement there was that there was $30,000
profits shown.

Q How many years have you been in the busi-
ness of department stores? A Twenty odd
years, sir.

Q Have you had experience in valuing fix-
tures and merchandise in stores? A I have, sir.

Q@ Does the sale value of the merchandise and
the sale value of the fixtures vary with the

amount of profits that a store is making? A
Yes, sir.

Q If the store is making, we will say, four
per cent. instead of eight per cent. what effect
would that have on the value of the fixures? A
Between fifty and sixty cents on the dollar.
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Q I am talking of your experience in busi-
ness. What would it be worth? A Fifty cents
on the dollar.

Q@ What about the fixtures? A Ten cents on
the dollar; probably less.

Q If the store were making two per cent.,
what would it be worth? A Scrap purposes.

Q And for scrap purposes what would it be
worth? A You would have to pay to take them

away.
Cross examination by Mr, Skinner.

Q You say that the merchandise would only
be worth fifty cents on the dollar under certain
circumstances. What were the circumstances if
the profits were how much? A I don’t know
what you mean, sir.

Q When you say the stock would be worth
only fifty cents on the dollar. A If the store
didn’t show a profit which Mr. Rothstein repre-
sented to me.

Q Eight per cent.? A That’s right.

Q That is, if it were only seven and a half
per cent. the stock would be worth only fifty cents
on the dollar? A Not so close.

Q At what point of profitableness of the busi-
ness would you value the stock at fifty cents on
the dollar? A The way the Viee Chancellor
suggested before; if the business was two per
cent. it would be worth fifty cents on the dollar.

@ You could sell it for me? A Only an auec-
tioneer would buy it.

Q As a matter of fact you paid for these
goods? A Yes.

Q And you sold them again? A We did.

@ You got the retail price for them? A Oh,
no.
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@ You differ from Mr. Weintraub? A I
don’t agree what he said. We sold some of it
ten cents on the dollar; we gave some of it away ;
some went to an auctioneer.

@ For the stock you gave away you paid 100
cents on the dollar? A Yes. We sold to an
auctioneer shoes on ten cents on the dollar.

Q You sold that merchandise as you carried
that business on for less than $117,5002 A T am
not speaking of the whole thing.

Q@ I am. T am asking you now? A No, we
didn’t.

Q Then you got the $117,500 and more, too?
A T couldn’t tell you.

Q@ Why did you say you didn’t sell it for less
than that, but you sold— A Goods kept coming
in; first class merchandise kept coming in. Mr.
Rothstein was twenty years in business, he had
stock that had horns on it. We had to dispose of
the junk; we had to sell it at any price or throw
it out.

Q@ But you wouldn’t say you didn’t get $117,-
500 for the stock of merchandise as a whole? A
We had expenses on it.

Q Did you sell it for $117,500 or more? A I
couldn’t really tell you, sir.

@ You haven’t much recollection of how much
you did get, have you? A We bought the goods
at wholesale and sold at retail.

Q@ That retail price was considerably more
than the wholesale price? A That’s right,

@ And the wholesale price was the price that
figured $117,5002 A That’s right.

Q@ How do you know it was? A Because Mr.
Rothstein showed us figures and we compared
prices where he showed us what the charge was
to us for the goods.
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Q Do you know whether or not any of the
goods that were inventoried by Rothstein were
inventoried at less than the wholesale price? A
No, sir.

Q Did you examine it at the time? A 1 did.

Q You thought that the valuation was fair?
A No, siree.

Q@ You had a right to submit it to an arbi-
trator. Did you ever ask for arbitration? A
Not at that point.

Q@ At any point? A At later disputes. Mr.
Weintraub asked Mr. Rothstein—

Q@ Were you there? A 1 was in the store.

Q Did you hear it? A I did.

Q@ Where and when? A In our private office.

Q When? A It was when Mr. Rothstein
tried to throw us out of the building.

Q How long had you been in? A It was in
June.

Q 19247 A 1924.

(Q That was six months after you took the
property? A We took the property at the end
of January and that was June.

Q You took the property as of January 1st?
A We weren’t there.

Q You took the property as of January 1st?
A Yes, sir.

Q And Rothstein handled the business for
you from January 1st? A Yes, sir.

Q@ And you didn’t dispute at all the value of
the goods or their worth at $117,500 and didn’t
ask for arbitration until he tried to put you out?
A I didn’t dispute—I disputed to Mr. Rothstein
the night of the purchase as to the value of the
goods.

Q Who was present? A Murray Apfel-

40 baum, his son, Mr. Weintraub, and myself.
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Q Wasn’t there then some attempt to have it
valued at $120,000?2 A Thkere was no $120,000
value. There was $117,500.

Q No $120,000 mentioned? A No, sir.

Q You said that you paid $37,500 for half of
the corporation stock. A That was my invest-
ment.

Q And you sold it for $19,0002 A That’s
what I took.

Q When was it that you sold out? A In the
beginning of March, 1926.

Q Had you not had a disastrous fire up there?
A We did.

Q You lost a lot of money? A The fire
helped.

@ You made money on the fire? A Yes, sir.

Q Will you tell us how that is done? A
Thexe was so much junk of Mr. Rothstein’s left
that it helped.

@ You got good money from the fire insur-
ance company for what was junk? A That’s
right.

Q That was some of Rothstein’s material
left? A You said it.

Q You say it. A I say it.

Q You don’t lay it up against Mr. Rothstein
at all that you got more than it was worth? A
I don’t understand.

@ You didn’t suffer? A T lost $18,500 and
two years of heart agony.

@ You realized you were cheated, then, a
couple of days after you had closed this deal? A
I was.

@ You didn’t do anything about it until No-
vember, 19247 A We did.

@ What did you do? A When this page was
torn out that Mr. Rothstein didn’t want us to
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see the honest expenses, we spoke to him. It was
either Monday or Tuesday. Mr. Weintraub and
myself called him into the office. We told him,
““Mr. Rothstein, you represented to us and
showed us in a book that you have had $76,000
a year expenses in the year 1923. We have seen
a book upstairs where it shows $98,000.”” He
said, ‘“Where did you see that book again?’’
After pausing a little while, Mr. Weintraub said
the book is upstairs and Miss Feldman showed
it to him. He says, ‘“ Weintraub, you are a young
fellow and you never conducted a large business.
This book upstairs is for government purposes.
Do I have to tell you anything else?’’ He writes
on a piece of paper, $350,000, eight per cent.
$28,000. He says, ‘‘That’s what I have been
making and you are going to make it—even
more.”’

Q This was after you had bought the prop-
erty? A Yes.

Q@ You had been telling us that this was be-
fore the contract was closed. A I didn’t sir.

Q So he said he made $28,000 or words to
that effect, before you bought? A He said it
before and he said it again when we found the
page cut.

Q@ You identify this book, do you, that was
then discovered by you and Weintraub with the
page cut—HExhibit P. 1? A That was the book
with the honest expenses and he cut the page out
of it, but it wasn’t the book with the $76,000 ex-
penses.

Q@ You didn’t see him cut it? A No, sir.
Q You think, and you point to the fact, as

tending to show that Rothstein cut them out? A
Circumstantial proof.
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Q And you want the jury to believe that he
cut it out to conceal the expenses. A An angel
surely didn’t cut it.

Q You didn’t cut it? A Surely not.

Q It looks bad for Mr. Rothstein? A Lots
of things look bad for him.

Q You didn’t help make things look bad for
him? A I wouldn’t have started doing business
with him.

Q When Weintraub was all out, had you been
making money? A Never made money in that
store.

Q Did you blame Weintraub at all? A No,
S1T.

Q Didn’t you contribute $5,000 towards buy-
ing Weintraub out? A I did not.

Q You mean that? A T said it.

Q Who did? A The firm of Rothstein.

Q It was taken out as a loan to you? A No,
it was a check issued to chip in to buy Mr.
Weintraub’s share out; instead of getting $44,-
500 he only got $37,500 for his share in the busi-
ness.

Q He got $37,5000? A T know what he got.

Q You understand that was in entire satisfac-
tion not only for the purchase of the stock but
any money he had loaned. He got $37,500 in full
satisfaction of $44,500?2 A Yes.

Q So that ended any claim of his for money
advanced? A That’s right.

Q By the way, did you assign to Weintraub
your interest in any claim against Rothstein for
fraud? A In the name of the corporation.

Q Did you have any corporate meetings? A
Did we have any corporate meetings?

@ That’s what I asked. A What meeting?

@ Any meeting. A The company had a
meeting at Mr. Klausner’s office.
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Q Have you any minutes? A The minutes
are in the possession of the company.

Q@ No. They are in ours. I tell you now so
as to warn you we have the minute book of the
corporation. With that warning, was there any
meeting of the corporation of<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>