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New dJersey Supreme Court

Alex Zwickl,

Plaintiff, Action ‘o
os: at Law.
Broadway Theatre Company .
of Long Branch, body cor- Notice
of Appeal.

porate,
Defendant.

To Durand, Ivins & Carton,
Attorneys for the Defendant,

Asbury Park, N. J.20
Sirs:

TAKE NOTICE, that the plaintiff, Alex Zwickl,
appeals to the New Jersey Conrt of Errors and Ap-
peals for the whole of the judgment entered in the
above entitled cause.

Yours truly,

Quinn, Parsons & Doremus,

Attorneys of Plaintiff.
Dated December 1st, 1926. 30

40



New dJersey Court of
Errors and Appeals

1§ RS
Alex Zwickl,

Plaintiff-Appellant, Action
vs.

at Law.
Broadway Theatre Company
of Long Branch, Inc., body Grounds Of
Appeal.

corporate,
Defendant-Responden t.

The plaintiff-appellant writes down the follow-

**ing grounds upon which he intends to rely upon

the argument of the appeal in the above entitled
matter.

FIRST—'Because the trial court granted a non-
suit againht the plaintiff upon the motion of the
defendant, over the objection and exception of the
plaintiff, whereas said trial court should have per-
mitted said case to have gone to the jury.

uinn Par son s &Doremus
Q b b

30 Attorneys for and Counsel of
Plaintiff-Appellant.



Summons.

The State of New Jersey

To Broadway Theatre Company of

[seal] Long Branch, Inc., body CcOor-

porate :

YOU ARE SUMMONED to
answer the annexed complaint of Alex Zwickl, in
an action at law, in the Supreme Court.

AND TAKE NOTICE, that unless you file your
answer to said complaint with the Clerk of the
Supreme Court, at Trenton, within twenty days

after service upon you of this writ and the an-

nexed complaint, the plaintiff may proceed in the
suit and judgment may be entered against you.
Witness, WILLIAM S. GUMMERE, Esquire,
Chief Justice of the Supreme Court, at Trenton,
this 23d day of March, A. D. Nineteen Hundred
and Twenty-six.
Edward J. Kelleher,

Clerk.

Quinn, Parso ns & Doremus,

Attorneys.

20

30
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New dJersey Supreme Court
Monmouth County

---- R R AN
Alex Zwickl, \
10 Plaintiff, \
Us. [ Action
Broadway Theatre Company | at Law.
of Long Branch, Inc. bodyt Complaint.

corporate, AN
Defendant. 1

Plaintiff, Alex Zwickl, residing in the City of
Long Branch, in the County of Monmouth and
__ State of New Jersey, says that—

FIRST COUNT:

1. On February 12, 1926, the defendant was the
owner of certain premises, situate in the city of
Long Branch, and located on the south side of
Broadway, in the city of Long Branch.

2. The defendant, by its agents or servants,
maintained in front of said premises, a sidewalk
for the use of the public, and for the passing and
repassing of passengers.

30 3. The defendant further had erected and con-
structed a building adjacent to said sidewalk, and
on said building had erected a water leader or
drain.

4. Said drain or water leader was so construct-
ed and maintained by the defendant, its agents or
servants, that it became and constituted a nuis-
ance, and became dangerous to passersbv and pe-
destrians lawfully using said sidewalk on said
premises.

401 5. By reason of the maintenance and construc-

4



Complaint.

tion of said drain or leader, and by reason that it
was so maintained by the defendant, the plaintiff,
in passing along said sidewalk lawfully and pru-
dently, fell and was severely injured as hereinafter
set forth, which fall and injury was a direct and
proximate result of the action of defendant in
maintaining such nuisance.

6. Plaintiff suffered and sustained the follow-
ing injuries: He was thrown violently to the pave-
ment and suffered a double compound fracture of 10
his leg, depriving him of the use of the same for a
long time, and permanently injuring him in the use
of such leg. Plaintiff suffered divers other bruises
and contusions. He suffered great nervous shock
and still suffers from the same. He has been un-
able to attend to his business or occupation, and
has lost thereby his profits or earnings. He has
been forced to expend large sums of money in and
about endeavoring to be cured of his injuries, and
will in the future be forced to expend further larger
sums of money in endeavoring to be cured of his
injuries. He has undergone great pain and suffer-
ing and will in the future undergo further pain
and suffering.

SECOND COUNT:

3. Plaintiff repeats paragraphs one, two and
three of First Count.

2. The defendant, by maintaining the building
and the leaders actively and negligently diverted an
water and snow falling upon said building, so that
it became contained in large and dangerous
quantitates. Defendant further so constructed
said building that the snow falling thereon

. mflt and (Imappear naturally, and as

«non elsewhere in the vicinity, but by reason of
ie heat m said building said snow melted faster
than elsewhere and by the construction of said

held8 4 T /"d d °unt qf t
@Z‘E heeld and detained %Egﬁroﬁlse rerllnlcig o% t}%adeg -



Complaint.

fendant, and such snow and the resulting water
was diverted by the act of the defendant from its
nautral course.

3. By reason of the diversion of the snow and
by reason of the melting of said snow, upon the
roofs of said buildings and providing for diverting
said melting snow by a faulty and insufficient out-
let, the same escaped upon the sidewalk in front of
said building and there became ice.

10 4. As a result of the act of the defendant in di-
verting said snow, and causing it to be held upon
the roof of said building, and causing it there to be
melted by other causes than that of nature, and
not providing a proper means of disposal of said
melted snow, and by the same escaping on to the
sidewalk, the same formed ice upon the sidewalk.

5. The plaintiff carefully and prudently pro-
ceeding along said sidewalk, then and there fell
and suffered the injuries hereinafter set forth, said

20 injuries being the direct and proximate result of
the unlawful act of thé defendant in diverting said
snow from its natural place, and in restraining
said snow so it should be melted, and diverting
water resulting from said melting.

G Plaintiff repeats paragraph 6 of the First
Count.

THIRD COUNT:

1. Plaintiff repeats paragraphs one, two and

30,three of the First Count.

2. The defendant, by its agents or servants, so
negligently, carelessly and imprudently construct-
ed said building and more particularly the roof
thereof, and the leader or drain pipe leading there-
from, and so negligently maintained the same, that
as a direct and proximate result of this negligence
ice formed upon the sidewalk over which the
plaintiff was lawfully and prudently passing, and

40



Complaint.

causing him to fall to the ground, inflicting upon
him the injuries hereinafter set forth.

3. The defendant was negligent in the follow-
ing manner in the construction and maintenance of
said building and said drain pipe:

(a) The drain pipe was of insufficient capacity.

(b) No proper outlet was provided for said pipe.

(¢c) Both the outlet and the inlet of said pipe
were permitted to become clogged.

(d) A joint of said pipe was permitted to be-17
come detached.

(e) Insufficient drain pipes or leaders were pro-
vided for said roof.

4. Plaintiff repeats paragraph 6 of the First
Count.

FOURTH COUNT:

1. Plaintiff repeats paragraphs one, two and
three of the First Count.

2. Defendant undertook to perform a duty to 20
the public to protect the public in the result of the
overflow of water from said roof, and held itself
out to the public, and more particularly that por-
tion of the public traversing the sidewalk, in front
of said premises by performing a service and pro-
tecting the said pedestrians from the result of the
overflow of water from said roof, and had per-
formed said service for a long period of time, to
wit, for more than five years of which the general
public had notice. aq

3. After performing said service the defendant
on or about February 12th. became negligent and
careless in the continuance of said duty and though
it had previously apprised the public of its per-
formance of such duty, it permitted the safeguards

appliances protecting the public to become out
of order so that water was discharged across the
sidewalk, and freezing endangered the life and
imb of the public, and more particularly the
B amtiff lawfully upon the said sidewalk, and as a 40
7



Complaint.

direct and proximate result of such failure to
properly continue such safeguards as it had pro-
vided, the plaintiff was injured by falling upon the
ice formed there, and sustained the injuries here-
inafter set forth.

4. Plaintiff repeats paragraph six of the First

Count.
FIFTH COUNT:

1. Plaintiff repeats paragraphs one, two and

™ three of the First Count.

2. On or about February 12, 1926, great quanti-
ties of snow fell and lodged on the sidewalk or
pavement in front of said premises where it re-
mained until the defendant, its agents or servants,
removed said snow and deposited it along said
sidewalk.

3. It then and there became the duty of the de-
fendant, its agents or servants, to use due and
proper care in placing of sufficient guards and pro-

20 tections around said snow while it remained de-
posited, so that the water resulting from the melt-
ing of said snow could not run along and upon the
said sidewalk, and so congealing and hardening
into ice and render the said sidewalk unsafe and in-
secure for the passage on foot of persons lawfully
being in and upon said highway and walking upon
or crossing the said sidewalks.

4. The said defendant, its agents or servants,
not regarding their duty in that behalf, did not

30 use due and proper care in the placing of safe-
guards or protections around the said snow, so
that the water resulting from the melting of said
snow could not run along and upon the said side-
walk, and there congeal into ice, but wholly failed
and neglected so to do, and carelessly and negli-
gently and wrongfully when the said snow melted
as aforesaid, allowed and permitted water result-
ing from the same to run along and upon the said
sidewalk in front of said premises, and there per-

40 tnit it to remain, and carelessly, negligently and

8.



Complaint.

wrongfully allowed and permitted the said water
to harden and congeal into ice, and carelessly, neg-
ligently and wrongfully allowed and permitted the
sald ice when formed as aforesaid, to be and re-
main on the sidewalk in front of said premises for
a long space of time.

5. By reason of the premises he, the plaintiff,
on February 12th, 1926, while lawfully and care-
fully walking upon said sidewalk, slipped upon the
ice congealed on the sidewalk as aforesaid, lost hisjQ
footing and fell, and with great force and violence
was thrown to the ground.

6. Plaintiff repeats paragraph six of the First
Count.

Plaintiff demands as damages the sum of Fif-
teen Thousand Dollars and costs of this suit.

Quinn, Parso ns & Doremus,

Attorneys of Plaintiff.

20

30

40



New Jersey Supreme Court

Monmouth County

Alex Zwickl, \

10

Plaintiff, 1
vs, f Action

Bro adway Thea tre Company | .at Law.

of Long Branch, Inc., body 1 Answer.
corporate, 1

Defendant. 1

The Defendant, with its principal office in the
City of Long Branch, County of Monmouth and
State of New Jersey, says that:—

20
FIRST COUNT:

1.

Ok W o

6.

It admits the First Paragraph.
It denies the Second Paragraph.
It admits the Third Paragraph.
It denies the Fourth Paragraph.
It denies the Fifth Paragraph.
It denies the Sixth Paragraph.

SECOND COUNT:

1.

Defendant repeats its answers to Paragraphs

*AT, 2 and 3 to the First Count.

2.
3.
4.
5.
6.

It denies the Second Paragraph.

It denies the Third Paragraph.

It denies the Fourth Paragraph.

It denies the Fifth Paragraph.

It repeats its answer to Paragrapli O to the

First Count.
THIRD COUNT:

1.

Defendant repeats its answers to Paragraphs

40 > 2 and 3 to the First Count.

10



Defenses.

2. It denies the Second Paragraph.

3. It denies the Third Paragraph.

4. It repeats its answer to Paragraph 6 to the
First Count.

FOURTH COUNT:

1. It repeats its answers to Paragraphs 1, 2 and
3 to the First Count.

2. It denies the Second Paragraph.

3. It denies the Third Paragraph.

4. It repeats its answer to Paragraph 6 to the
First Count.

FIFTH COUNT:

1. It repeats its answers to Paragraphs 1, 2 and
3 to the First Count.

2. It denies the Second Paragraph..

3. . It denies the Third Paragraph.

4. It denies the Fourth Paragraph.

5. It denies the Fifth Paragraph.

6. It repeats its answer to Paragraph 6 to the 20

First Count.

DEFENSES.

FIRST DEFENSE: This defendant says that
the said alleged accident and the injury sustained
hv the plaintiff were not caused by or were not the
result of any carelessness, negligence, lack of duty

or want of care or caution on the part of this de-

fendant or any of its agents, servants or employ-
ees. ,

SECOND DEFENSE: This defendant says
that the said alleged accident and the injury sus-
tained by the plaintiff were caused by and were the
result of carelessness and negligence and want of
care and caution on the part of the plaintiff.

Durand, Ivins & Car ton,

A

1z%ttorneys for Defendant, 40



New dJersey Supreme Court
Monmouth County

Alex Zwickl, \
Plaintiff, |
US. I Action
Broadway Theatre Company \at Lam.
of Long Branch/ Inc., body (Reply.
10 corporate, 1
Defendant, f

Plaintiff, by way of reply to the answer herein
filed, says that he denies the new matter raised
therein and joins issue on the same.

Quinn, Parso ns & Doremus,

Attorneys of Plaintiff.

20

30

40
12



New dJersey Supreme Court

Broadway Theatre Company
of Long Branch, Inc., body

corporate, Action 10
Defendant,) at Law.
ads. On Postea.
Alex Zwickl,
Plaintiff.

It is ordered that judgment or non-suit be and
hereby is entered in favor of defendant and against
the plaintiff with costs to be taxed nisi.

Entered December 3, 1926. 20

On motion of

Durand, Ivins & Carton,

Attorneys.
Costs $

30



New dJersey Supreme Court

Alex Zwickl,

Plaintiff,
10 vs. Action
Broadway The atr ¢ Company at Law.
of Long Branch, Inc., body On Posteaq.
corporate,
Defendant.

JUDGMENT OF NON-SUIT.

2Q Durand, Ivins & Carton,
Attorneys.

Judgement entered this third day
of December, A. D. nineteen hun-

Costs f dred and twenty-six, in favor of
defendant and against the plain-
tiff for the sum o f
costs.

Wm. S. Gummer €,
30

40
14



New dJersey Court of Errors
and Appeals.

Alex Zwickl, 10
Plaintiff-Appellant,
vs. Action
Broadway Theatre Company at Law.
of Long Branch, Inc., body Stipulation.
corporate,

Defendant-Responden t.

It is hereby stipulated between the parties, by
their respective counsel, that in the record the tes-
timony of Dr. Harold Kazmann, Joseph Weiss, and 20
Noah Ciccone and Louisa Zwickl, be eliminated
from the State of Case.

Quinn, Parso ns & Doremus,
Attorneys for and of Counsel With
Plaintiff-Appellant.

Durand, Ivins & Carton,
Attorneys for and of Counsel With

Defendant-Respon dent.
30

40

15



New dJersey Supreme Court
Monmouth County

Alex Zwickl,
10 Plaintif,

vs. Action
Broadway The atr ¢ Company at Law.

op Long Branch,
Defendant.

Freehold, N. J., November 11, 1926.

20 TESTIMONY

Before Hon. R. Y. Lawrence, Judge, and a Jury

APPEARANCES.
For Plaintiff—

Messrs. Quinn, Par sons & Dor emus.

For Defendant—
30 Messrs. Durand, Ivins & Carton.

16



New dJersey Supreme Court
Monmouth County

10
Action
Broadway Theatre Company !/ at Law.
of Long Branch, 1
Defendant.)
Freehold, N. J., November 11, 1926.
20

ALEX ZWICKL, Sworn for Plaintiff.
Direct Examination by Mr. Par sons

Q. Mr. Zwickl, you live where? A. 89 North
Broadway, Long Branch.

Q. How long have you lived there? A. About
seven years.

Q. Your business is what? A. Poultrv and eggs
wholesale.

Q. Were you living there in the winter of 1925 qo
and 1926? A. Yes, sir. w

@. Directing your attention to February 12,
1926, can you tell us what sort of a day it was?
A. It was a cold day, freezing.

Q. And can you tell us what the previous day
liad been? A. Very cold and gpew.

Q. Did you go out on that day? A. On Febru-
ary 12th?

Q. Yes. A. I took my girl up to the station at

one o clock.
40



Alex Zwickl, Direct.

Q. So we can understand, where is North Broad-
way with relation to the station? A. It is about
twelve minutes’ walk.

Q. Just give us the location of it, North Broad-
way in Long Branch. Some of us may not know
it. A. Well, North Broadway lays—you know
there is two Broadways, South Broadway and
North Biroadway. It parts on Second avenue.

Q. And will yon just tell us how you went to

10 the station? A. I walked down Second avenue to
the station.

Q. Now where is the station at Long Branch?
A. Pavilion avenue, near the hospital. I don’t
know as you know.

Q. What did you do after you left your girl at
the station? A. Walked home on Third avenue
and stopped in Koops grocery store to get a cata-
logue from a wholesale house.

Q. Where is this grocery store, on what street?

20 A. On Broadway. It is about just opposite Lib-
erty street, the south side of the street.

Q. On the south side of Broadway? A. On the
south side of Broadway.

Q. Broadway runs in what direction by the
point of the compass. A. South. What do you
mean?

Q. Broadway in Long Branch runs which direc-
tion? A. West.

Q. East and west?

30 Mr. Cart on : It is generally east and west,
I think.

Q. And this grocery store is on the south side of
Broadway? A. Yes, sir.
Q. Now in going toward your home from the
grocery store in which direction did you walk? A.
I walked past the theatre.
Q. And in which direction from the point of the
compass is that from the grocery store? A. East.
40 @ You were walking east? A. East.
18



Alex Zwickl, Direct.

Q. As you walked past the theatre will you tell
us just what happened? A. I walked past the
theatre and past a few stores there and I slipped, I
fell.

Q. Now will you tell us how many stores past
the theatre entrance there are, Mr. Zwickl, where
you fell? A. One, two, three, four—it must have
been the fifth stor”

Q. At the fifth store? A. The fifth store.

Q. And at this spot where you fell do you know 10
what caused you to fall? A. There must have been
ice there.

Q. What happened after you fell, Mr. Zwickl?
A. After I fell, and I broke my leg in two places.

Q. Where were you taken? A. They picked me
up there and took me in the store, Ledwitz’s hard-
ware store.

Q. Then where were you taken? A. From there
they took me up to the hospital.

Q. What theatre is this? A. It is the Broadway 20
Theatre.

Q. Of Long Branch? A. Long Branch.

Q. And are all these stores along there part of
that building? A. That is part of the building.
They rent to him.

Q. Now how long were you at the hospital, Mr.
Zwickl? A. I got there Friday, they took an
X-ray, took another X-ray on Saturday, and they
put me in a cast and I came home on Monday with
the ambulance, Monday afternoon. 30

Q. What did you do vihen you got home? A.
Well, I had to lay in bed, had a cast put on here.
(Indicating.)

Q. Howt long did you have that cast on? A. Ten
w'eeks.

Q. And then what did you do? A. The doctor
took off the cast and I begin to walk on crutches.

Q. How long did you wuse the crutches, Mr.
Zwickl? A. About five weeks.

Q. And then what did you do? A. I was in irons, 40

19



Alex Zwield, Direct.

braces, iron brace.

Q. And how did yon get around? A. With a
cane, had to limp to walk.

Q. Now your business is what, Mr. Zwickl? A.
Wholesale chickens and eggs.

Q. What doctor did you have? A. Dr. Kaz-
mann.

Q. And he practices in what place? A. On
Broadway.

Q. I mean what town? A. Long Branch.

Q. Now during the time that you had this cast
on were you able to do any work? A. Couldn’t
work, stiff,

Q. And during the time that you were using
the crutches were you able to do any work? A.
Couldn’t do any work, going on crutches.

Q. Then how long after you got off from crutch-
es did you use the brace and cane? A. When I
used the brace and the cane I begin to learn to

20 walk and drive the car.

Q. Prior to February 12th and about that time,
Mr. Zwickl, how much were your profits from your

wholesale egg business?
(Objected to.)

The Court: I think it is objectionable in
that form.

Q. What did you make prior to that time, Mr.
Zwickl?

Mr. Cart on : Objected to, if it has relation
to his business.

Q. What did you lose as a result of your being
unable to pursue your ordinary work, that is the
question. A. About $75 a week.

Q. Now after you were injured did you hire any-
body, Mr. Zwickl? A. Yes.

Q. And whom did you hire? A. Mr. Weiss.

Q. How long did he work for you? A. Ten

40 weeks.

20



Alex Zwickl, Direct.

Q. How much did you pay him? A. Fifteen
weeks, because I couldn’t work with the crutches.
Fifteen weeks he was driving the car.

Q. How much did you pay him? A. He worked
five days in the week, see? About $7 a day; that
1s $35 a week.

Q. And did you have anybody after that helping
you? A. I had a boy.

Q. What was his name? A. Noah Ciccone.

Q. How long did he work for you? A. Hel0O
worked about two months for me.

Q. How much did you pay him? A. $20 a week.

Q. What did he do, Mr. Zwickl? A. Well, I
drove the car and he done the labor work or car-
ried the goods and carried the chickens.

By the Court:

Q. Did you do that yourself before the accident?
A. Yes, sir.

Q. You say it was necessary to employ these
people? A. Yes, sir. 20
By Mr. Parsons:

Q. How much did you pay the hospital, Mr.
Zwickl, while you were there? A. I paid him $35
for the four days that I was there, Friday, Satur-
day, Sunday and Monday.

Q. And you said you took an ambulance home;
how much did you pay for that? A. $15.

Q. And how much were the X-rays? A. $7 a
picture. I don’t know exactly how many pictures.

Q. How much was your brace? gn
By the Court:

Q. How many X-rays did you have? A. I guess
the doctor will show that. I don’t know how many
pictures.

By MI‘. Parsons:

Q. How much was the brace, Mr. Zwickl? A.
The brace was $25.

Q. And from whom did you procure that brace?
A. Dr. Morford in Red Bank.

Q. And did he make an examination? A. He40



Alex Zwickl, Cross.

made an examination.
Q. And what was his fee for the examination?

A. $20.
Q. How much was Dr. Kazmann’s bill? A. It

run about $200.

Q. During that time, Mr. Zwickl, that you were
laid up will you just describe, did you have any
pain? A. I had some pain.

Q. You will have to speak a little louder so the

10 jury will all hear. A. I had pain.

Q. How long did that pain continue? A. It con-
tinued—as long as I had the brace on it hurted
very much. I mean the cast, when it loosened up,
but it still comes back on me.

Q. Are you able to do the lifting that you have
done in the past? A. I couldn4.

Q. As a result of working all day will you just
describe how you feel? A. Well, the more I sit
the better it feels. I can’t do much work on it.

20 Q. You say it; what do you mean by it? A.
What is it?

Q. When you say it what do you mean you
can’t do much walking on it? A. Well, I can’t do
much walking on my leg as I did before.

Cross Examination by Mr. Cart on :

Q. What did you say your business was, Mr.
Zwickl?. A. Poultry and eggs.
30 Q. Poultry and eggs? A. Yes.
Q. Wholesale? A. Yes, sir.
Q. Where is your place of business? A. 89
North Broadway.
Q. How long have you been in business there?
A. About six years, seven years, as long as I lived
there.
Q. What say? A. As long as I lived there.
Q. Who did you have employed in your business
on February 12th last? A. Nobody. Before I had
40 nobody employed.
22



Alex Zunckl, Cross.

Q. Hadn’t any one before that? A. No.

Q. What business yon did was what yon took
care of yourself, I suppose? A. Yes, sir.

Q. And what did that work consist of? What
did you actually do? A. Why, I have contracts
with different farms where I get the eggs for the
whole year. It is right around here in Freehold.

Q. No, I mean what did you actually do physi-
cally during the day at.your business? A. Well,
I drive the car, load up my eggs and deliver to 10
several stores in Long Branch when there is de-
mand for them. If there is no demand for them
my eggs go to New York.

Q. The demand in the winter months, I sup-
pose, is not heavy, is it A. That is just the time
it gets very heavy.

Q. That is the time it gets heavy? A. Yes.

Q. What makes it heavy at that time? A. You
take the Leghorn chickens, they begin to lay heavy
in those months and breeding season begins with 20
the large farmers.

Q. But you had no one employed in the business
last February except yourself? A. Yes, sir.

Q. And your work consisted in filling orders?
A. Yes, sir.

Q. And taking these orders, didn’t it? A. Yes
sir.

Q. You had no one in your store when you went
out, I suppose? A. I have no store.

Q. Have no store? A. No, sir. gn

Q. Where do you do business there? A. I do
store business; I sell in the stores.

Q. Where is your station or your plant? A.
Bight at my home.

Q. Your home? A. Yes, sir.

Q. When did you employ Mr. Weiss? A. He
went out the day after I got home; that was on
Tuesday.

Q. And how many weeks did he work for you?
A. About fifteen weeks.

40
23



llex Zwickl, Cross.

Q. When did you take up your work yourself?
A. Right after this I started to drive the car.

Q. Well, what time? How long after February
12th was it? A. It was around June I started in.

Q. Around June? A. Yes, sir.

Q. How long did you say you were in the hos-
pital? A. I was from Friday till Monday after-
noon.

Q. And how long before you started doing busi-

10 ness after you got home from the hospital, how
long was it before you started in your work? A.
Well, I had to lay in bed with the cast, The cast
was heavy.

Q. Yes; well, how long was the cast on? A. The
cast was on ten weeks.

Q. Ten weeks? A. Yes.

Q. And after the cast was removed did you go
about some then? A. I couldn’t walk, I had
crutches.

20 Q- Went on crutches? A. Yes.

Q. And you say it was about June before you
started in at your work? A. I suppose about June,
yes, sir.

Q. You are taking care of your work now in the
regular way, are you not? A. Yes, sir.

Q. You stated that the day this accident hap-
pened, February 12th, was a very cold day and
freezing. Is that your recollection of the matter?
A. It was cold and freezing, yes, sir.

30 Q. And the day prior was cold and freezing, was
it not? A. Yes, sir.

Q. What have you to say about whether or not
there was snow on the streets of Long Branch
those days? A. Well, there was snow on the street.

Q. There was considerable snow on the streets,
was there not? A. Well, I recollect there was
heavy snow on—

Q. There was heavy snow, it was a very cold
spell? A. A cold spell.

40 Q. You say you walked down Second avenue to
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the railroad station that day? A. Yes, sir.

Q. Where is Second avenue, is that where the
two Broadways converge? A. Yes, sir.

Q. Did you walk all the way from Broadway on
Second avenue to the railroad station? A. I
walked from my house to the railroad station, yes,
sir.

Q. What was the condition of the sidewalks that
day? A. You could walk on it. It was all shov-
eled off.

Q. What was? A. The snow was shoveled off.

Q. But they were pretty slippery, were they not? 10
A. T don’t know if it was slippery. 1 didn’t fall.

Q. Well, you had difficulty getting along, didn’t
you? A. No. I had my little girl with me and we
both walked.

Q. Well, there was ice on the sidewalk as you
went along up to the railroad station, wasn’t there?
A. Not that I noticed any.

Q. Don’t remember any? A. No, sir; I didn’t
notice any.

Q. Did you walk back from the railroad station 20
to Broadway? A. Yes.

Q. Going down Third avenue? A. Yes.

Q. Any ice on this sidewalk going down Third
avenue to Broadway? A. The snow was all shov-
eled off.

Q. All shoveled off? A. Yes.

Q. Was there any ice on the sidewalk where the
snow had been shoveled from? A. I didn’t see any.

Q. Not any? A. No ice.

Q. How about when you got to Broadway and 30
Third avenue and turned east? You did turn east,
I suppose, didn’t you? A. Yes.

Q. On the south side of Broadway? A. Yes.

Q- Any snow and ice on the sidewalk there? A.
There was no snow there.

Q. Not a bit? A. No.

Q. All clear? A. The stores down there all
cleaned it off.

Q. There was no snow or ice on the sidewalk?

A. No.
40
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Q. Where did you first find any snow or ice on
that sidewalk that day? A. Didn’t find any.

Q. Oh, you fell, you said. A. I fell over ice, yes.

Q. What? A. I fell over something there, either
ice or snow.

Q. Do you know whether it was ice or snow that
you fell over? A. I didn’t know it till I fell.

Q. Didn’t know till you fell? A. No.

Q. Well, where did you meet that mishap, where

10 on the Broadway sidewalk? A. Between—there
was two stores.

Q. After you had gone by the theatre building?
A. Yes.

Q. This building where those three stores are
that you refer to is beyond the theatre building,
isn’t it? A. Yes, sir.

Q. Further east? A. Further east.

Q. Nowt what happened when you fell? I mean
do you know what caused you to fall? A. Be-

20 cause the ice made me slip.

Q. You don’t know whether it was ice or not,
do you? A. Well, it was ice after I seen it, after
I lay there.

Q. Didn’t you see it before you fell? A. I did-
n’t see it because it was covered.

Q. Covered up with what? A. Some snow lay-
ing over it.

Q. Covered with ice? A. I suppose people
walked over it and they covered it up some way

30 or other.

Q. You saw that the snow had been covered over
by the ice? A. I didn’t see nothing.

Q. What did you say then? A. I fell over and
after I fell I seen it.

Q. What did you fall over? A. It was snow and
ice I fell over.

Q. Was it snow or was it ice? A. It was ice
and covered up with snow just when you pass by.
You know yourself that you see some kind of ice

40
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laying on the sidewalk and that it is covered op
with snow.

Q. Where was this point at which you fell?
Where was that with relation to any store there?
What store was it opposite to? A. Opposite to?
Why, there is two stores there.

Q. Who are the occupants, do you know? A.
One was Reinhardt, the radio shop, and the other
one was Ledwitz’s store.

Q. Which is the most eastwardly? A. Led-10
witz’s store.

Q. Had you gone by the radio shop? A. Yes.

Q. The sidewalk all right there, was it? A. It
was all right.

Q. And it was opposite the Ledwitz store that
you fell, was 1it? A. Yes, sir.

By the Court:

Q. Which leg was broken? A. The right.

Q. The right leg? A. Yes, sir.

By Mr. Carton: 20

@ Anybody with you when you were going
along there? A. Alone.

Q. Where was your little girl? A. She went to
Perth Amboy.

Q. Were you looking as you went along the side-
walk to see what was there? A. 1 didn’t look for
anything.

Q. What say? A. I didn’t look for anything. 1
walked along as everybody else would.

Q. But' you say there was no ice along Broadway 30
until you got to this point? A. There was no ice.

Q. There wasn’t any ice? A. No, sir; all stores
along Broadway and they cleaned it off.

The Court: When did the snow fall?
Mr. Parsons: lam going to introduce the
weather report.

By the Court:

Q- I say, when did snow fall, if yon know, Mr. 40
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ZwicklI, before you fell, ;before the accident? A.
The day before.
Q. The day before? A. Yes, sir.
Q. There had been a fall of snow? A. Yes, sir.
Q. Heavy? A. A heavy fall of snow.

By Mr. Carton:

Q. The streets were quite well filled with snow,
were they not? A. I think they were.

Q. What say? A. There was quite some snow on

I® the ground.

Q. And did you observe that there was no park-
ing at the curb that day, that the snow had not
been removed from the curb along Broadway? A.
At some places there was and in some places there
was plenty of room, as they pile them up, you know,
and make room for cars.

Q. Was there considerable snow piled up along
there? A. Well, Ledwitz was considered one of
the first ones along Broadway to clean off his place

20 for parking. He always had plenty of room there
and he cleans his gutters, too.

Q. And it was in front of Ledwitz’s store that
you fell, wasn't it? A. Yes. It wasn’t right in
front, it was in front of that drain pipe there.

Q. Do you know whether he had cleaned off his
sidewalk or not that day? A. What say?

Q. Do you know whether he had cleaned off his
sidewalk or not that day? A. It was clean there.

Q. All the sidewalks were clean? A. Clean, yes.

30 Q. I didn’t learn yet, Mr. Zwickl, whether you
slipped on something or whether you tripped over
something. Which was the fact? A. I slipped
over the ice there.

Q. You didn’t trip over some ice or snow? A.
No, sir.

Q. You stepped on it and slipped? A. It just
turned me around.

Q. Were you going fast or slow? A. I was walk-
ing the regular-

40 Q- Just the regular? A. Regular.

28



Alex Zwickl, Cross.

Q. And was it your purpose to go into Led-
witz’s store? A. No, I didn’t have nothing to do
with Ledwitz. No, sir; I was going home.

Q. You were not going into his store? A. No.

Q. Nor in any of those stores along there in the
Broadway theatre building? A. No.

Q. Just walking along the sidewalk? A. Yes.

Q. How wide 1s that sidewalk, if you know? A.

It 1s quite a wide sidewalk.

Q. 15 or 20 feet? A. I should judge about 1510
feet.

Q. As far as from where you are sitting to wdiere
I am? A. I couldn’t tell you exactly. No, I don’t
think it is that wide.

Q. Not as wide? A. No, I don’t think so.

Q. Where were you walking, where on the side-
walk, in the inside, outside, center or where? A.
If you had a picture here I could show you.

Q. Well, can’t you tell without a picture? A.
About 3 feet away from the gutter, 3 or 4 feet away 20
from the gutter.

Q. Prom the gutter? A. Yes.

By the Court:

Q. The curb? A. Yes.
By Mr. Carton :

Q. And you were then quite some distance from
the building line?

By the Court:
Q. What is that street? A. It is Broadway.
Q. Broadway? A. Yes. 30

Q. A public street there in Long Branch9 A
Yes.

By Mr. Carton:

Q. lou were quite some distance away from the
building line then, the path that you were walking
in? A. I couldn’t tell you how far I was away
from the building line.

Q. Don’t you know that is a very wide sidewalk?
A. That is a very wide sidewalk, yes, sir.

40
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Q. And then you were about 3 or 4 feet from the
curb, you think?

Mzr. Parso ns : I will just put Dr. Kazmann

on.

By the Court:

Q. One moment. You spoke of a gutter or lead-
er on the building. A. Yes.
1Q Q. You saw that gutter, did you, or leader?

Mr. Cart on : If your Honor please, I guess
I was nodding. I didn’t hear him say any-
thing about it.

The Court: I understood him to say it
came from the leader.

Mr. Carton : I missed that.

Q. Where was that leader? A. The leader is
right on the building.

29 Q. What building? A. On the Broadway thea-
tre building.

Q. You saw it there? A. When I fell I seen a
lot of ice hanging down.

Q. Where, at the top of the building? A. Yes,
at the top of the building, at the top of the leader.
You see there is a leader shoots right out from the
building,

Q. What kind of a leader was it? Did it come
down the side of the building? A. It comes down

30 the side of the building and it shoots into an iron
grating.

Q. Where 1is that iron grating? A. Right
through the sidewalk out in the gutter.

Q. Does the iron grating go across the sidewalk?
A. Yes, sir.

Q. And it was that way at the time of your ac-
cident? A. It was that way at the time of the
accident.

Q. You had seen that before, had you? A. I

40 didn’t took notice of it.
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Q. Never had taken notice? A. Well, I don’t
go much on Broadway. I just go with the truck
up and down that street.

(Witness temporarily withdrawn.)

ALEX ZWICKL, Resumed for Plaintiff.
Cross Examination by Mb. Carton:

Q. Mr. Zwickl, you were evidently mistaken in
your thought that that cast was on your leg for *
some ten to twelve weeks, weren’t you? A. I was
not mistaken. I think it shows in the picture.
They took a picture with the cast on it about six or
seven weeks afterward. You have got the pictures
here.

Q. Was the cast on on April 1st when this pic-
ture was taken? A. Yes.

Q. Sure about that? A. Yes, it is on the pic-
ture.

Q. You just heard Dr. Kazmann— A. Well, I3
just remarked to my attorney here__

Q. He is mistaken about that? A. Yes.

Q. You are quite sure the cast was taken off—
A. It shows on the picture.

Q. When was the cast taken off, as a matter of
fact? A. As I said, about ten weeks afterward.

Q. About ten weeks afterwards? A. Yes, sir®
they split the cast, opened it one time and oiled it
up; took the skin off, but the cast was on it.

Q. Nowr as you left the stand, Mr. Zwickl, the30
court called your attention to some reference you
had made to a leader or a gutter. I didn’t hear
anywhere in your testimony where you had made
any mention of a leader or gutter. What did you
sav about that? A. About what?

Q. Just what I said.

By the Court:

Q. About the leader or gutter; what did vou shv
about 1t? A. How the leader was? 40
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Q. Well, in your direct examination you said, as
I got it, “I saw the leader or gutter.” A. Well, I
didn’t get it at that time; but naturally when you
fall down or something, it is natural the first min-
ute you look you fall over.

Q. Look for the cause? A. Yes.

Q. What did you see? A. I looked and I seen a
piece of ice hanging down on the leader and a
streak of whatever that was, or water or ice, that

10 came down from that leader over the pipe.

Q. Did the pipe run across the sidewalk? A.
No, it must have run in liquid form.

Q. Not what it must; did you see 1it? A. I saw
it.

Q. Was there any ice on the walk when you
slipped? A. Well, I didn’t see it when I slipped,
but you know you turn around there when you lay
there and you see the ice and snow and everything.
By Mr. Carton:

20 Q. Did you see any ice there any other place or
leader on Broadway as you came down that way?
A. I didn’t take notice. It was nice walking all
down.

Q. And you didn’t see this ice on the leader unt 1
after you had fallen to the ground? A. Yes.

Q. Did you become unconscious when you fell?
A. I didn’t become unconscious. I was hurt a lot.

Q. You were hurt a lot? A. Yes.

Q. And the first thing you looked at was up on

30 the building to see about the leader, was it? A. I
didn’t look for the leader, I looked for the cause
where I fell down.

Q. Well, you didn’t see this ice hanging when
you were looking at the place where you fell down ?
A. It was right in front of me, couldn’t help see it.

Q. You couldn’t help seeing what? A. It was
right in front of me.

Q. Looking in front of you where did that take
your vision to? A. As I walked down I slipped

4( and fell and it turned me around on that spot and
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as I laid there I looked for the cause what I fell
for.

Q. I understood you to say you looked up at
the building. A. Well, I seen the building but I
seen that ice hanging down on the building.

Q. Where was this ice you saw? A. On this
leader hanging there.

Q. Did you see men working on that building?
A. I didn’t see nobody working on that.

Q. You are very sure, are you, that that was the 10
first ice you struck as you walked down Broadway
that afternoon? A. First slipping.

Q. What time of day was it? A. It must have
been around £wo o’clock.

Q. Was the sun shining on that side of Broad-
way? A. The sun wms shining on that side. It
is the south side. It must be shining on that side.

Q. But the sun doesn’t hit the south side of
Broadway at all, does it, in the wintertime? A.
It does so. 20

Q. Do you know whether it was that day or not?
A. What is that?

Q. Do you know whether it shone on that side of
the sidewalk that day or not? A. I couldn’t tell
you.

Q. Do you know whether there was any sun at
that time or not that day? A. What is that?

Q. Do you know’ whether there wias sun shining
or not that day? A. There was sun shining that
da.T 30

Q. There wms sun shining? A. Yes, sir.

Q. How much of the sidewalk wdiere you fell, at
about the point where you fell, had ice on it? A.
*Tust about the particular place I fell.

Q. And outside of that the sidewalk was free
from ice? A. Yes, sir.

Q. Quite sure about that? A. Yes, sir.

Q. How’ big a space did this ice cover? A. About
a foot.

40
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Q. Just one foot. A. Coming down from the
building.

Q. What were you looking at when you walked
down the sidewalk that day? A. What was I look-
ing at?

Q. Yes. A. I walked home.

Q. What? A. I didn’t look at any particular
thing.

Q. Did you observe the sidewalk as you went

10 along? A. I walked along as everybody else
would.

Q. Did you observe the condition of the sidewalk
as you walked down? A. It was all right all over.
Q. Well, did you observe it?

By the Court:

Q. Did you look? A. Did I look? Sure, I

looked.

By Mr. Carton:

20 Q. You say the sidewalk was all right but it was

not all right, was 1t? A. No, not on that spot.

Q. What? A. No, not at that spot.

Q. Well, didn’t you look to see whether it was
all right or not? A. I didn’t look for any falls.

Q. What? A. I didn’t look for any ice. I just
walked home, you know, as—

Q. What were you carrying? A. I carried a
catalogue.

Q. What, a catalogue? A. A catalogue.

30 Q. What sort of catalogue? A. From Butler

Brothers, a wholesale house in New York.

Q. Where did you get that catalogue? A. In
Koops’.

Q. Koops’? A. Yes. The grocery store up the
street.

Q. How far is Koops’ from the point where you
fell? A. About three houses above.

Q. Were you opening up and looking at that cat-
alogue as you walked along? A. I had it under my

40 arm.
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Q. Did you have anything else under your arm?

A. That is all.

Q. You haven’t any books showing what busi-
ness you were doing last February 12th, have you?
A. I couldn’t show you my books.

Mr. Parso ns : I wish to offer in evidence
the weather report from the Signal Corps at
Camp Vail.

(Mr. Carton consents.)

The Court: There is no objection to it, I
understand?

Mr. Car to n : No objection.

(Paper marked Exhibit P-5.)

A

CHARLES O’NEILL, Sworn for Plaintiff.

Direct Examination py Mr. Parsons:

20
Q. Mr. O’Neill, you live where? A. Lon<C
Branch, Ellis avenue.
Q. And during the winter of 1925 and 1926 for
wliom were you working? A. Zuckerman & Hiles.
Q. What is their business? A. Coal.
Q. Did you deliver any eoal to any of the stores
the Broadway theatre? A. Reinhardt’s and
lappan s jand Butler’s.
.2 Will yon tell us where Mr. Reinhardt’s store
184 “T' Mr’ Beinl>ardt’s store is the third from the»,
Broadway or which way do you want me to go’
Q. Just locate it, please. Suppose you take it
rom the east end of that Broadway theatre build-
ing. A. Reinhardt’s is the third store.
Q. Now did you deliver any coal there during
the winter of 1925 and 1926? A. Right. g
yOU deliver eoal tllei'e before Febru-

y 12 1926, before Lincoln’s birthday, last Lin-
coins birthday? A. Yes. m

Q. Did yon in delivering coal to Mr. Reinhardt’s an
35 4U
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store notice any ice there on the sidewalk? A. X
did.

Q. And this was before Lincoln’s birthday? A.
Yes.

Q. What did you do when you noticed that ice?
A. T didn’t do anything, I only made the remark
that the leader should be fixed on the building.

Mr. Carton ; I move to strike that out.

Mr. Parsons : I consent that it be stricken
out.

The Court: Strike that out. That is, he
may go on and say what he observed, not what
he remarked, what it was.

Q. When you looked what did you see? A. I
seen the ice hanging from the top of the leader and
from the bottom where it was overflowed from the
bottom.

Q. Now will you just tell us on the bottom of
the leader what condition you saw there? A. The
bottom of the leader had a gap in it about that far.

Q. From what? A. From the base, from the
bottom; a gap of about that far, and the top was
open, and by the water freezing coming over it
made an overflow.

Q. You say the top was open? A. Yes.

Cross Examination by Mr. Carton:

Q* When did you observe that, O’Neill? A. Oh,
that was afterwards, when I went to Reinhardt s
store, about the third time I went there.

Q. When was it, last January, February, March,
or when? A. Around about in the last of January.

Q. The last of January? A. Yes.

Q. Well, what time in the last? Was it the last
day or the 15th, or what? A. I couldn’t tell you;
near the last of January.

Q. How do you place it as being near the last

40 of January? A. Because I know it, because I did-
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n’t go till about the middle of January to work for
Zuckerman & Hiles.

Q. What attracted your attention to this situa-
tion at that time? A. By me carrying coal in and
slipped my own self.

Q. When was that? A. About the last of Janu-
ary, pretty near the last of January.

By the Court:

Q. Where did you slip? A. Right there between

Sherman’s and Reinhardt’s. 10

By Mry. Car ton :

Q. What made you slip, ice on the sidewalk?
A. Yes, because I couldn’t get in to the gutter, the
snow was banked up. There was a path by Led-
witz’s and I had to go by Ledwitz’s.

Q. What were you, delivering coal to Ledwitz?
A. No, Reinhardt’s.

Q. Did you speak to Mr. Reinhardt about hav-
ing his sidewalk cleaned? A. No, Mr. Reinhardt’s
sidewalk was clean. All the sidewalks had been *
cleaned along there but—

Q. You were delivering coal at Reinhardt’s,
weren’t you? A. Yes.

Q. What were walking on anybody else’s side-
walk for? A. Because you couldn’t get in there.

Q- Why not? A. Because snow was banked up
so you couldn’t get in. I had to leave my truck
there and come across.

Q. In front of whose store was it that you
slipped? A. Between the two stores, Reinhardt’s 30
and Ledwitz’s.

By the Court:

Q. In what building is the Reinhardt store? A.

It is the adjoining building to the Broadway thea-
tre.

Q. Where i1s the Ledwitz store? A. The Led-
witz store is next to Reinhardt’s.

Q. What building is that? A. All in one build-

ing. 10
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Q. All in the Broadway theatre building? A.
Yes, all in one floor together.

By Mr. Carton

Q. You say there was so much snow in the street
on Broadway that time that you couldn’t back in
to the curb? A. Absolutely.

Q. What? A. Yes, sir.

Q. Was there a path beaten into the sidewalk?

10 A. Yes, there was a path by Ledwitz’s at the time.

Q. Well, there was snow and ice all over the
street at that time, was there not? A. Yes.

Q. You never slipped anywhere else except on
this place, did you? A. Oh, yes.

Q. You did? A. Oh, yes.

Q. It is not an unusual thing for you to slip *
when you are carting coal to people’s buildings in
the winter time, is it? A. No.

Q. Where was this gap, I think you described

20 1t—where was this gap that you observed? A. The
gap was from the bottom as you go into the drain.

Q. Well, explain to us. A break in the gutter?
A. No, but where the leader is not all the way
down into the bottom.

By the Court:

Q. You mean the leader stopped? A. Yes.

Q. About how many inches? A. About that far.
(Indicating.)

Q. About six or eight inches from— A. From
the bottom.

Q. From the bottom? A. Yes, where it goes into
the—

Mr. Parsons: His indication would be
nearer two for the purpose of the record. He
was indicating with his fingers then.

Q. Well, indicate again how much there was. A.
About that much. (Indicating.)

40 Mr. Parsons: About three nowr
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The Court : Three inches.
The Witness: Kither that, three or six
inches. I didn’t stop to measure it, you know.

By Mr. Carton:

Q. Three to six inches from a point flush with
the sidewalk, three to six inches above that? A.
Yes, sir.

Q. Then this thing that you refer to as a gap was
really the opening between the lower end of the 10
gutter and the part that ran under the sidewalk?
A. Right.

Q. You are sure about that, are you? A. I am.

Q. Now what did you observe that was happening
because of that gap? A. Why, I didn’t know, be-
cause I didn’t pay no attention.

Q. What attracted your attention to the gutter?
M hat had that to do with what you were doing?
A. By the ice being there.

Q. You saw ice where this gap was? A. Abso-20
lately.

Q. Wasn’t there ice all up and down the side of
the building? A. There was.

Q. And all up and down the side of all the build-
ings on that side of Broadway at that time? A
No.

Q. Did you observe whether there was or not?
A. Yes, because I delivered all over Broadway.

Q. And you didn’t find ice on any other part of
Broadway except this point; is that right? 30

A. Pound it on the sidewalk different places.

Q. And you had to be careful when you found
ice on the sidewalk, didn’t you?

(Objected to as not proper cross examina-
tion.)

The Court : Of course he is not an expert.
I can answer that as well as he. I will give
you some law on it after a while.

So 40
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Q. How does this gutter— what does it do, run
up the side of the building? Is it flush with the
building or flush with the wall of the building or
does it protrude from the wall? A. Comes from
the wall.

Q. Outside of the building? A. Yes.

Q. And then how does it extend from the build-
ing across the sidewalk to the gutter, the curb, the
drain? A. Comes down on the side and goes un-

10 derneath. I guess there is a pipe goes underneath
the sidewalk to the gutter.

Q. And what covers that pipe, if anything? A.
Concrete, I think, if I ain’t mistaken.

Q. Is that pipe flush with the sidewalk? A. No,
it 1s underneath the sidewalk.

Q. Well, is the gutter pipe flush with the side-
walk? A. I imagine it 1is.

Q. Let me show you a picture.

Mr. Cart on : I think it is consented that
20 these photographs may be offered. Will you

look at them?

(Photographs examined by‘ Mr. Parsons.)

M:r. Carton: By consent I would like to
have these photographs marked.

(Photographs marked Exhibits D-1 and
D-2)

By the Court:

Q. How long had you noticed that pipe in that
30 condition? A. I don’t remember.

Q. You don’t remember? A. I don’t remember.

Q. Did you notice it before the day that you
speak of? A. Yes.

Q. What? A. I think I did before that, about
two or three days before that, I went into there
before I went into Butler’s.

Q. Did you see this before? A. Yes.

By Mr. Carton :

40 Q. I have here a picture, Mr. O'Neill, marked
40
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Exhibit D-1. Do you recognize that picture as
showing a part of the building in question and the
sidewalk in front of it? A. Yes.

Q. I show you also Exhibit D-2, which seems to
show the Ledwitz store. A. Yes.

Q. Do you recognize the situation shown in that
photograph? A. I do.

Q. As being in front of the Ledwitz store and the
radio store? A. Yes.

Q. Where was the building located to which you 10
were carrying coal?

(Witness indicates.)
Q. The radio store? A. Yes.

Mr. Parsons: May I ask, if this examina-
tion is going on, if Mr. O’Neill could step down
in front of the jury and point out to the jury
so they can get it?

Mr. Carton: We will show them to the
jury.

20

Q. When you pointed your finger to the picture
you pointed on the right hand side of the photo-
graph under the sign “radio,” didn’t you? A. Yes,
sir.

Q. Directing your attention to Exhibit D-1, does
that show how the gutter 1is carried, continued
from the building to the curb across the sidewalk”
A. Yes.

Q. And does that show the same'situation as you
observed as you traveled by there? A. Now? 30
Q. Now or then. A. Then there was ice all in

here then.

Q. Well, in the wintertime. A. At that time!
Otherwise it is the same.

Q. I mean when there wasn’t ice, when it wasn't
covered with ice, in the summer time? A. It was !
the same as it is now.

Q. Will you indicate on this photograph where
you say this gap was? A. Right in here.

40
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M:. Parsons : I would like to have that in-
dication before the jury.

The Court: I think he may step down.
You had better step down and show the jury.

Mr. Cart on: Yes, I think he had better.

Q. Suppose you stand here so all the jury can
see you. A. Right in here. (Indicating.)

Mr. Parsons: dJust step down here and
® show all of them exactly.
(Witness indicates to jury.)

By the Court:

Q. Now the black mark in that picture is what,
O’Neill? Indicate the drain and the pipe and the
surroundings there.

(Witness indicates.)

By Mr. Carto n:

20 Q. Now on this photograph Exhibit D-2 will you

point out to the jury where yon saw that gap or
break?
(Witness indicates.)
A. Just the same on one as it is on the other.

Mr. Car to n : Indicating a point at the base
of the building and the sidewalk.

Q. Did you observe what sort of a gutter that
30 was coming down the side of the building? A.
Copper gutter.
Q. Copper gutter? A. Copper leader.
Q. How long have you lived in Long Branch? A.
Twenty-three years.
Q. Do you know how old this building is? A.
No, I can’t call how old it is, but I know when it
was built.
Q. Built in the last few years, was it not? A.
Yes, there used to be an open air picture place
40 there before that.
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Q. But you say that a part of this copper gut-
ter was broken or gone and left a gap there, do
you? A. I don’t know if it was broken off or not
long enough to reach the ground, but there was a
gap in there.

Q. And you say you saw water coming out of
that pipe? A. Well, there was ice coming out and
the water was froze up and it couldn’t come out.

Q. Well, what did you see there, ice or water?
A. Ice. 10 4

Q. That stopped the water coming, did it, that
ice? A. Yes.

Q. You say that was about the middle of Janu-
ary, the latter part of January? A. The latter
part of January.

Q. How’ did you come to notice that, O’Neill?
A. By carting coal.

Q. How much of this sidewalk had ice on it at
that time you were delivering coal? A. From the
beginning, from thé building right on down. 20
By the Court:

Q. Over the drain? A. Over the drain and all.
By Mr. Carton:

Q. And for a considerable distance each side of
the drain, I suppose? A. Yes.

Q. How far? A. Oli, I don’t know’, I imagine
about three or four feet; because there was a lot
of ashes spread over it at the time too.

Q. Oh, there was ashes? A. There was.

Q. Do you know Who put the ashes on it? A. 139
imagine the janitor put it on there,

Q. Do you know who put it on? A. No, I dont
know’.

Q. In front of wdiose building was that, the radio
or Ledwitz building? A. Between the both of
them.

Q. Between both of them? A. Yes.

Q. When had you been there after the latter part
of January, or had you been there any time from
this time you delivered coal, the latter part of Jan-;n

43
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Sidney Reinhardt, Direct

nary up until the 12th of February? A. Oh, I
imagine it was after the 12th of February when I
was there again, because I didn’t know nothing
about the accident at all.

Q. You don’t know anything about the condition
of this sidewalk at the point of time around Febru-
ary 12tli, do you? A. No, I don’t.

*0 SIDNEY REINHARDT, Sworn for Plaintiff.
Direct Examination by Mr. Parsons:

Q. Mr. Reinhardt, you live where? A. 289
Broadway.

Q. And your business is what? A. Radio busi-
ness.

Q. And in the winter of 1925 and 1926 and at
Lincoln’s birthday on February 12th, 1926, where
was your place of business? A. In the Broadwa}-

20 theatre building, Long Branch.

Q. And who is your landlord? A. Walter Reade,
or the company, I don’t know exactly who it is.

Q. With reference to your place of business
among those stores there can you tell us how many
stores your store is east of the entrance to the
Broadway theatre? A. It is the fifth store.

Q. The fifth store east? A. Yes, counting every
one.

Q. What is east of yours? A. There is a brick

30 wall and then Ledwitz’s store.

Q. Do you know how many leaders or drain
pipes from the roof are in the face of that building
between the entrance to the Broadway theatre and
the end of those buildings? A. I don’t know ex-
actly. There is only one that I know of. That was
next to my store.

Q. How long had you occupied that store, Mr.
Reinhardt? A. Approximately two years, one way
or another.

40 Q. Now can you tell us about the condition of
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Sidney Reinhardt, Direct

that leader while you were occupying that store
prior to February 12th, 1926? A. Well, there has
always been a freezing. Whenever it i1s cold
weather it freezes, the water is always flowing out
of the top and bottom on the sidewalk rather than
in that little drain, whatever they call it, that runs
in the sidewalk.

Q. Had you seen anybody in reference to that?
A. Why, yes.

Q. Who did you see? A. Well, I seen every man-10
ager they had there.

Q. And what have you told them? A. Why, I
told them they better fix it.

Q. What did they say to you? A. They would.

By the Court:

Q. Covering what period of time was that? A.
Every winter that I have been there, sir.

Q. How long have you been there? A. Two win-
ters. 20

Q. So that the last two years, eh? A. Yes, s

Q. You sav that condition of that pipe has ex-
isted. A. Yes, sir.

By Mr. Parsons:

Now on this day in question when Mr. Zwickl
was injured, Mr. Reinhardt, do you know if there*
were any men working on the roof at that time?
A. T don’t know.

Q. You say you don’t know whether there was”
anybody working on the roof at that time? A. No.

Mr. Parso ns : Can I use those pictures, Mr.
Carton?
Mr. Carton: Yes.

(I Now, Mr. Reinhardt, please step down here in
front of the jury. I show you Exhibit D-2. You
just stand behind me and can you look over the top
of that picture? A. Yes, if I see it. 40
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Q. Now just show us your store, Mr. Reinhardt.
A. Right here.

Q. That is.your store? A. Yes.

Q. Will you show us the leader? A. Why, it is
running down here, this portion right here.

Q. How does the water get from the leader over
the sidewalk? A. Through a cavity in the side-
walk. I don’t know whether it is a pipe or not.

Q. Can you tell us with relation to this leader,

10 showing you also Exhibit D-1, prior to February
12th, and during last winter prior to February
12th, can you tell us the condition of the leader
with reference to the drain pipe underneath the
sidewalk? A. Well, there has always been a gap
there.

By the Court :

Q. How wide is that gap, Mr. Reinhardt? A.
Why, I should judge approximately two inches or
20 so. I dont know exactly ; I never measured it.

The Court: Proceed.

By Mr. Parsons:

Q. Now referring to this picture, Mr. Reinhardt,
Exhibit D-2, with reference to the water coming in
your store will you point out where it came in?
A. Well, I don’t know where it came in.

Q. Well, did you examine the outside? Can you

30 say where the water came down then? A. Well,
the water came down starting from this end of the
store, approximately down to the middle of the
store, over the window and fell down on the in-
side and outside of the window.

Q. And during the winter was there any ice
along this gutter—the leader pipe, rather? A.
AVell, every time it freezes.

Q. Now you say you have spoken prior to Feb-
ruary 12th, you have spoken to the managers

40 there? A. Yes.
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Sidney Reinhardt, Cross.

Q. About fixing this? A. Yes.
Q. And they said they would fix it? A. Yes, sir.

Cross Examination py Mr. Car ton :

Q. How long have you been a tenant in that
store, Mr. Reinhardt? A. Approximately two
years.

Q. About two years, did you say, Mr. Reinhardt?
A. Yes, sir. in
Q. When did you first observe that the copper
gutter running down the side of the building didn’t
connect up with the drain running under the side-
walk? A. It was during the first year before that.
Of course we first had some discussion as to what
caused the water to come in, and naturally having
a tinsmith next door we went out and tried our

own views on the proposition, we observed it.

Q. You found there was an opening there of
about two inches? A. Approximately so. 20
Q. Did you ever have your tinsmith fix that? A.

I have no tinsmith. I said there was a tinsmith
next door.

Q. Oh, you mean the storekeeper? A. Yes.

Q. Who is that? A. Ledwitz.

Q. You pointed on this photograph Exhibit D-2
when you were before the jury and stated that the
water, as I understood you, ran over here and ran
down; is that so? A. No, I didn’t say that at all.

Q. I misunderstood you. What did you say30
about it? A. I said that from this point, the end of
the store to approximately in the middle, there
several points within that space the water fell in-
side the window and outside the window.

Q. Well, T think that is what I asked you. A.
You said it ran down to the end of the store and
ran off. I didn’t observe that at all.

Q. Well, will you tell us again what you did ob-
serve? A. Between this space at the end of the
store and the middle window, approximately in*,,
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several spaees the water fell inside and outside the
window.

Q. And where did that water come from, if you
know? A. Why, I don’t know.

Q. It didn’t come from this gap down here in the
sidewalk, did it? A. I don’t know.

Q. Well, was there anything unusual in rainy
weather in water falling down there? A. Why,
yes, any time it rained I got my share in the store.

10 Q. You mean it ran down inside your building?
A. Yes.

Q. How long had that been happening? A. As
long as I can remember.

Q. The whole twio years you have been there?
A. Yes, sir.

By the Court

Q. There was no repair made of the pipe? A. I

don’t know if there was or wasn’t. They said they

20 were going to repair it. Whether they did or not
I don’t know.

By Mzr. Carton

Q. When did you first observe this gap at the
point of the sidewalk? A. As I told you before, it
was the year before we were speculating as to what
might cause the thing, and naturally I examined
the entire pipe.

Q. You made no effort to have this cured after

0you saw this gap there, did you A. No, sir.

Q. And you say it did cause you annoyance? A.
Yes, sir.

Q. You didn’t have any plumber or tinsmith
make an examination of the leader? A. No, sir.

Mr. Parsons: I object. It was immaterial.
It was not his duty. He was a tenant.
The Court: It is proper to ask that ques-
tion, I suppose. It might verify the situation.
40 For that purpose it is admissible.
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Q. Now you say you notified some one of this
condition. Who did you notify? A. I notified Mr.
Lee, Mr. Burns, Mr. Hoff-—every manager they had
there.

Q. What notice did you give them? What did
you say to them? A. Why, I told them that water
was leaking in the window..

Q. Well, what you were complaining of was wa-
ter coming in your building, was it not? A. That
1s right.

Q. Did you ever notify them about the condition
of the sidewalk or there being ice on the sidewalk?
A. That is not my place.

Q. Did you ever notify anybody to that effect?
A. I might have. I don’t remember if I did.

Q. Did you? A. I dont remember.

Q. Then you didn’t? A. I didn’t say I didn’t at
all.

Q. Then you dont say you did, do you? A. I
dont say that I did. 20

Q. Which is it? A. I dont remember.

Q. Then why do you say you did or you didn’t, if
you dont remember? A. Well, it is either one.

Q. Well, it might not be either? A. That is
right.

10

The Court: He may have and then again
he may not. “I dont remember which.” 1
think that has a definite meaning. Well, any-
thing more?

Mr. Cart on : He may have, your Honor, 30
but I cant get it through my head.

The Court: Well, you can argue it to the
jury.

Q. How long had Mr. Hoff been manager there?
A. T dont know the exact time.
Q. You know Mr. Hoff, dont you? A. Yes, sir.
Q. When did you see Mr. Hoff about this mat-
{:)er prior to February 12th last? A. I dont remem-
er.
40
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Q. Well, was it a month or two months? A. I
dont remember at all.

Q. Do you remember what the weather condi-
tions were around February 12th last year? A.
Yes, they were quite cold.

Q. Quite cold? A. Yes, sir.

Q. A lot of snow on the street and sidewalk? . A.
I dont know about the sidewalk. I didn’t do very
much on the sidewalks of Broadway.

IQ Q. You have to walk on them to get into your
store? A. That is right.

Q. Any ice on the sidewalk? A. If I recollect
correctly there was ice between the two buildings,
that is all.

Q. Have you any independent recollection of
whether there was any ice on any other part of the
sidewalk? A. Well, I know there was none on
mine because I cleaned it off.

Q. You cleaned it off? A. Yes.

20 Q- How about Ledwitz? Do you know whether
there was any on the front of his? A. No, there
was none there, because that is where I came in,
through that entrance there.

SOLOMON LEDWITZ, Sworn for Plaintiff.
Direct Examination by Mb. Parsons:

Q. Mr. Ledwitz, you live where? A. 181 Second
30 avenue.
Q. What town? A. Long Branch, New Jersey.
Q. Your business is where? A. 130 Broadway,
Long Branch.
Q. What place is that? A. Broadway theater
building.
Q. Your landlord is whom? A. Mr. Reade now,
Walter Reade.
Q. Your store is where with reference to Rein-
hardt’s store? A. Next door to Reinhardt’s going
40 east.
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Q. Now between jour store and Reinhardt’s
store what i1s there there, Mr. Ledwitz? A. There
1s a pillar about starting eighteen inches or so.

Q. I show you this Exhibit D-2 and D-1. Refer-
ring first to D-2, will you just step down in front of
the jury, please and point out on that picture your
store?

(Witness indicates.)

Q. And where is Mr. Reinhardt’s store?

(Witness indicates.) 10/

Q. Are you still a tenant there, Mr. Ledwitz?
A. Yes.

Q. Now you can just take the stand, Mr. Led-
witz, please. On this day in question, February
12th, 1926, where were you? A. In the store.

Q. You were in the store? A. Yes, sir.

Q. Were you present thereabouts or shortly
when Mr. Zwickl fell? A. I was in the store at
that time.

Q. What did you do? A. We picked him up and 20
brought him in the store.

Q. Now around the site where he fell what was
there? A. Why, there was ice there.

Q. Just tell us the extent of that ice, Mr. Led-
witz, please. A. What do you mean by the extent
of the ice?

Q. Where the ice ran, what distance. A. Well,
the ice when I came in the morning—

Q. No, I mean just at that time when you went
out there and saw Mr. Zwickl. A. Just facing the 30
plate towards the leader.

Q. When Mr. Zwickl fell what did you do? A.
Picked him up and brought him into the store and
made him comfortable.

Q. Now previous to that time, before the time
Mr. Zwickl fell that day, were there any men there
working? A. Yes.

Q. Where were they working? A. On the build-
ing, on other leaders except this one, too.

Q. On the other leaders? A. Yes, sir. 40
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Q. And with reference to this leader, Mr. Led-
witz, where is that other leader? A. There is one
about two stores towards the Broadway theatre
going from east towards the west.

Q. That would be in a westerly direction from
this one? A. Yes, on the same side of the wall.

Q. Do you do roofing work, Mr. Ledwitz? A.
Yes, sir.

Q. And assuming, Mr. Ledwitz, that the weather

101s freezing and that there is snow on the roof of a
building and that building is occupied with heat in
the building, despite the weather being freezing,
can you tell us what would happen to the snow?

Mr. Carton : I object. The jury will judge
as well as Mr. Ledwdtz.

Mr. Parsons: I suppose I had to have
have something in the record.

The Court: Oh, yes. I think that is not
the subject of a hypothetical question. Cant
we take judicial notice of the fact that it is a
matter of common knowledge that water will
freeze and snow wIkll melt and drain pipes
carry it off and sometimes they dont? What
do you want to show?

Mr. Parsons: What I want to get in the
record—1I have already offered in evidence the
weather report to show that at all times it was
freezing during this period of time; but never-
theless that this snow collecting on a building,
that this store being occupied and the heat
there, the snow on the roof melted and water
flowed out.

The Court: He might have observed it
himself and without testifying as an expert.

By the Court:

Q. Did you see the snowr melting there? A. I
couldn’t see it, it was on another roof.
40 Q. Are you able to answer this question that was
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put to you? A. Well, if a store is heated, of
course, like any other house, the sun will melt the
snow from the top, and if there is any heat escap-
ing from the store through the ceiling and through
the attic way, that will just melt it a little, I
should think, I am not quite positive about it, but
my assumption is that the heat will do a little
melting to most anything that is freezing.

Cross Examination by Mb. Cart on :

Q. Were these stores all along there occupied?
A. What is that?

Q. Were these stores all along in that building
occupied? A. They were all occupied at that time.

Q. Did you have heat in the store? A. Yes, sir.

Q. Do you know that Mr. Reinhardt had heat in
his store? A. Yes, sir.

By the Court:

Q. Did you see the condition of that pipe on the 20
morning of this accident? A. Yes, sir.

Q. What was 1t? A. Well, it seemed that some-
how or other—

Q. Not what it seemed, what it was. What con-
dition? What did you see? A. It was not clean.

Q. In what respect? A. Well, it was covered
with ice.

Q. Covered with ice? A. Yes.

Q. Was there ice on the sidewalk? A. Yes, right
from the leader.

Q. Right from the leader? A. Right from the
leader, right around here.

Q. How far did the ice extend toward the curb?
A. Well, the ice extended quite a bit out.

Q. You saw that? A. Yes, sir.

Q. And how wide a space was covered by the
ice? A. Well, I should judge about three feet.

Q. On either side of the drain? A. Well, just
say a foot and a half on either side of the drain.

401
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Q. You saw that yourself, did you? A. Yes, sir.
Can I speak any further?

Q. Go on. A. When I came to the store in the
morning I found the ice there and I took an ax be-
fore I opened the store—we usually clean our side-
walks off—and I chopped off as much as I could
and then from the gutter towards the store. But
the ice over here was quite heavy, but over here was
much thinner, so I found I could dig a path so peo-

10 pie could walk in, with some ashes and stuff, as
much as I could help.

Q. You put ashes on it? A. Yes.

Q. You did that yourself? A. Yes, sir.

Q. That morning? A. Yes, sir.

The Court : Proceed.

By Mr. Carto n:

Q. February 12th last was a very cold time, was

2Q.it, Mr. Ledwitz? A. It was.

Q. What was your observation that day with re-
gard to the icy condition of the sidewalk on the
south side of Broadway at this point and at other
points? A. Well, I seen only this point.

Q. That is all the ice you saw? A. Yes, because
that was my store and that was my place and I
didn’t go anywhere else.

Q. Did you have occasion io walk up or look up
and down Broadway that day to see whether there

3q was any more ice on the sidewalk?

Mr. Parsons : I object. It is not cross ex-
amination. There has been no evidence by
this witness about that on the direct.

The Court: I will allow it.

A. As far as I can remember maybe there was,
but I am not positive, as I didn’t walk up or down
Broadway; I came there in a car.

Q. Do you know whether there was any ice on

40
54



Solomon Ledwitz, Cross.

Broadway all the way up and down ?
(Objected to.)

The Court : He may testify to that, in view
of his previous answer.

A. May be true, but I didn’t see it.
By the Court:

Q. As a matter of fact, you dont know? A. 1
dont know.

10
By Mr. Car ton :

Q. Does the sun shine on the south side of
Broadway in the winter time? A. Not very often.
It does get—

Q. Hasn’t it been your observation that when
there are snowstorms that there is always ice on
the south side sidewalk of Broadway there?

Mr. Parso ns : I object. That is clearly im-
proper, what it has generally done in the past. 20
Mr. Car ton : No, he has talked about ice on
the sidewalk. I think it is proper cross exam-

ination.

Mr. Parso ns : His attention was directed
to this one particular time but not the general
custom. I think it is objectionable.

The Court: He may answer it.

(Objection noted for plaintiff as ground of
appeal.)

(Question repeated.) 30

A. There is always ice on all sidewalks, but we
usually kept ours cleaned off as soon as it came, be-
cause we always had shovels and scrapers in front
of our store, that is, we are selling them, and it is
always a practice to keep the street where I worked
clear over in front of the store.

Q. But you were not able to do i1t this day in
question, were you? A. Well, I done as much as
I could to make a path for people to get through. 40
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Q. Where did you make this path? A. From
the gutter towards the store, like one block. The
sidewalk is parted in three or four blocks.

By the Court:

Q. Was there snow on the sidewalk at that time?
A. On the sidewalk?

Q. Yes. A. Well, there was until I came to the
store and opened the place of business and cleaned

10 it off.
By Mr. Carton :

Q. There was snow on the sidewalk that morn-
ing, wasn’'t there? A. When I came to the store,
yes.

Q. Do you remember what the conditions were
the day before, whether there was snow or ice on
the sidewalks before the morning of the 12th? A.
That I can hardly remember.

Q. You haven’t any independent recollection
about it now? A. No.

Q. But you do recall that there was snow oil
the sidewalk the morning of the 12th? A. The
morning when I opened my store, yes.

Q. Was that fresh snow or snow that had been
there several days? A. Fresh snow.

Q. But there had been a snowstorm several days
prior to that time, hadn’t there? A. There was.

By the Court:

30 Q. Did you see Mr. Zwickl fall? A. No, I didn’t.
I was in the store at the time, on the floor from the
doorway.

Q. Did you go out before he got up? A. Yes.
Q. He was lying 6n the walk when you came
there? A. Lying on the walk when Mr. Wolf, the
manager, and myself were in the store at the time.
Q. Was there ice where he fell? A. Yes, sir.

By Mr. Carton;

40 Q- I was about to ask you if it is not a fact that
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there was considerable snow and ice banked in the
street part of Broadway that day? A. Yes, there
was.

Q. What? A. Yes, there was.

Q. And it was banked right up even with the
gutter and sidewalk, was it not? A. Well, that I
couldn’t remember, if they cleaned the gutterways
from the city, too, at that time I just couldn’t re-
member.

Q. Well, the gutterways had not been cleaned by 10
the city that day, had it? A. Well, the street
cleaner used to come up with a shovel—

Q. I am asking you what you remember about
this day, not what he used to do. A. I couldn’t
recollect seeing him.

Q. The cars were obliged to park out inside of
the street, were they, and not come up to the gut-
ter? A. No, certain places, but in front of my
place they were able to.

Q. You had an opening made into your place? 20'
A. Yes.

Q. Was the entire sidewalk in front of your
place‘covered with snow that morning? A. When
I opened the place of business, yes.

Q. I suppose if there was snow in one place there
was in another? A. I dont remember. There was
in front of my place. I just couldn’t say whether
there was anywhere else.

Q. Do you remember making the statement that
you shoveled a path about four feet wide on the 30
sidewalk in front of your place that day? A. Yes.

Q. And was that to let pedestrians go by? A.
For that purpose.

Q. Now when you shoveled that snow off was
there some ice left on the sidewalk? A. Not in
the four feet where I dug it.

Q. But at other points on the sidewalk there
was? A. Only in that direction, you know, from
the leader down towards the gutter.

Q. Do you remember definitely the character of 40
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the snow that had fallen and that you shoveled off
that morning, whether there was a result of water,
there was ice left on the sidewalk when you shov-
eled it off as a result of the damp snow or whether
it was a dry snow and you took it all off? A.
Well, there was very little snowTthat I can remem-
ber, but it seemed that it thawed towards evening
and it was frosty towards morning.

Q. It was freezing all that day, was it not, Mr.

10 Ledwitz? A. I couldn’t just remember.

Q. The weather report seems to indicate that it
was. There was no melting on the sidewalk that
day at any time, was there? A. Not that I can re-
member.

Q. Did you observe just where Mr. Zwickl fell?
A. After I went out to pick him up, yes, sir.

Q. And where was that with relation to the four
foot path that you had dug? A. It was about the
middle of the second block. I think the sidewalk

20 goes in four blocks, four, eight or twelve feet.

Q. Is that the width of the sidewalk, twelve feet?

A. T should think it is twelve feet.

By the Court:

Q. How far from the building, do you recall?
A. About six feet.
Q. From the building? A. Yes, sir.

By Mr. Carton:

30 Q. Was that where you found him when you
came out? (Indicating on photograph.) A. Yes,
sir.

Q. About six feet from the building? A. Yes,
sir.

Q. Where was this path that you dug that morn-
ing? A. Right here. (Indicating.)

Q. Within three or four feet of the curb? A.
Yes, sir.

Q. And you dug that path all in front of your

40 building, T suppose? A. Well, you see the side-
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walk, Broadway is pitched towards the east, and
anything that came down, ice or anything, comes
towards the east.

Q. Runs to the glitter? A. Yes. And this here
was something like this here. Now this here was
clean as we left it the day before when we closed
business, and in the morning I found this bad right
here.

Q. Then you think snow had fallen that night,
in the night, had it? A. Possibly it did.

Q. Well, it must have. What have you to say
as to whether Reinhardt’s sidewalk was clean or
not that day? A. I dont remember that.

Q. Couldn’t remember it? A. No, sir.

Q. But you do know that in front of your place
you dug a path some four feet wide? A. It was
perfectly clean all the whBy from the inside on this
part right here, where the ice wms, and here is what
I chopped out a path right here.

Q. Indicating a point over the gutter to the side-
walk? A. On the sidewalk.

Q. And you did dig a path across that gutter
clean. A. Yes, sir.

Q. And was, as you intended, for the safe travel
°f pedestrians? A. Yes.

Q. Now you say the point where you picked
;wickl up was several feet nearer the building, the
path? A. About the center of the sidewalk.

Q. Who heats your building? A. We do.

Q. You mean the tenants do? A. Yes.

Q. Did you have the place heated that day? A.
Yes, sir.

Q. Do you recall whether or not as a fact that
fbe gutter leading from the sidewalk up to the
building was frozen up that day? A. Well, you
mean under the sidewalk?

Q- No, I mean now from the sidewalk, from the
bottom of the gutter, the point of the sidewalk, up
to the building,

5U
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Solomon Ledwitz, Cross.
The Court: The leader.

Q. The leader. A. Was frozen?
@ Yes. A. Well, I judge it must have been
frozen.

Mr. Carton: I ask to strike it out.
The Court: Your best recollection.

Q. Do you know whether it was or not? A. The
10 ice was outside the leader. I didn’t look into the
leader to see whether there was ice in there or not.
Q. Do you know whether there were men work-
ing on that day with a view of thawing it out, that
very day?
(Objected to.)

The Court: I dont see why you object to
that. Go on.

A. On the pipe facing over my store?
20 Q- Yes. A. On that day?

Q. Yes. A. Not before the accident happened.

Q. Not before the accident happened? A. They
were working—

Q. Were they there after the accident happened
that day? A. Yes, they were working all the
morning on the building.

Q. Well, the accident happened in the after-
noon? A. Yes.

Q. Then they were working there before the ac-

30 cident happened? A. On other leaders.

Q. On other leaders? A. Yes.

Q. On this building? A. On this building.

Q. Oh, I see. You observed them working there,
did you? A. Yes, sir.

Q. Who was working there? A. Mr. VanPelt,
known as a tinner, I know.

Q. Do you know whether the gutter running un-
der the sidewalks out to the street, whether that was
frozen or not that day? A. That I couldn’t say,

4p whether that was frozen, because it was covered.
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Q. You say you put ashes on the sidewalk? A.
Yes, sir.

Q. Where did you put the ashes? A. Just wher-
ever there was ice.

Q. Do you know what time of day you did that?
A. T did that in the morning.

Q. On more than one occasion? A. On more
than one occasion, yes, sir.

Q. How many times? A. Well, every time I put
it on people walked and scraped it off, then I would 10
put some more on.

Q. You did that twbB or three times during the
day? A. Yes, sir.

PLAINTIFF RESTS.

MOTION FOR NONSUIT.

Mr. Carton: If you Honor please, I wish 20
to make a motion for nonsuit. It is my con-
tention that no actionable negligence has been
shown in this case by the plaintiff’s witnesses.
Without attempting to recite the facts, if
stated briefly it would show a situation where
there were buildings on the south side of
Broadway in Long Branch, defendant’s and
other buildings; that a leader was attached to
the building running under the sidewalk to
the curb to take away the drain. The plain- 30
tiff has sworn that he was walking down this
sidewalk, that there was ice on the sidewalk
opposite this drain and he fell and met with
this accident.

Now it is my contention that that does not
show a case of negligence op behalf of this de-
fendant. There certainly is no liability unless
some act which would amount to actionable
negligence on behalf of the defendant had been
shown.

40
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The Court: Active or passive?

Mr. Carton: Active or passive. In the
case at present there was no passive negli-
gence shown; that 1is, such negligence as
would make the defendant liable. A person
is not liable for one falling on the sidewalk in
front of his building. In this instance there
has nothing appeared in the plaintiff’s case to
show that this was not the. proper handling
of this situation. There was ice there, there is
no doubt. The evidence is that the weather
was beyond freezing point at that time. The
last witness or two has said that the buildings
were heated and that probably caused ice to
melt from the buildings and run down on the
sidewalk. As it ran down of course it froze,
because it was freezing weather. Now cer-
tainly this defendant cannot be held account-
able for that. This matter has been treated bv
our courts and I think the sum total of the
cases on the matter show conclusively that in
a situation presented as plaintiff has present-
ed this case a cause of action is not shown.

The Court: What do you think is the ef-
fect of Mr. Reinhardt’s testimony that he had
called the manager’s attention to the condi-
tion of the pipe or leader?

Mr. Carton : Well, in point of time lie says
some two or three months prior to the present
manager. He fixes no time with relation to
the happening of this accident at all. And
even in that regard, if your Honor please, it
1s my contention, even though this defendant
provided a gutter to take the water to the
street and that gutter got out of repair, that
there is no obligation on him to continue to
keep that gutter in repair. It is a matter the
condition of which is obvious to the passerby,

62



Motion for Nonsuit.

of which he must take notice. And I wish to
add to my motion of nonsuit also the question
of contributory negligence, which your Honor
may say is not for the court.

The Court: A question of law.

Mr. Carton : In this instance I contend it
1s a question for the court, because there is no
other conclusion that can be reached from the
plaintiff’'s own testimony of what he did and 10
what happened but that in law it amounts to
contributory negligence, of which the court
will take cognizance without it being a ques-
tion of fact for the jury. Any one who is pass-
ing over an icy way 1s obliged to act with
prudence and caution. The witness Ledwitz
said that there was ice at that time. Some of
the former witnesses did not seem to think
that there was. He said there was ice at that
time and he dug a path some four feet wide20
within three or four feet of the curb, from
which he had taken the ice. If there was ice
there it w"as this plaintiff’'s duty to notice that
path and to use it and not to go in where the
ice had not been cleared. Of course there is a
discrepancy between the plaintiff and Ledwitz
on that. The plaintiff says he whas within
three or four feet of the curb when he was
walking down,'which would take him .exactly
in this path. Mr. Ledwitz says it wmas within 30
five or six feet of the building and some sev-
eral feet to the south of the path.

Mzr. Parsons : It wBs after he had fallen.

Mr. Carton: When he had fallen. Now
there is no lawT there is no duty that I see im-
posed upon this defendant, that is, his duty
to those using the sidewalk, that has been vio-
lated. Unless some active, open negligence
can be shown where he caused the situation 40.
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which happened, which caused this accident»
there can be no liability. I have a memoran-
dum here of some few cases with which your
Honor is undoubtedly familiar. (Continues
argument.)

(Mr. Parsons replies.)

RECESS TILL 1:30 P. M.

Trial of the cause resumed at 1:30 P. M.

The Court: In this case there has been a
motion for a nonsuit on the ground that no
cause of action within the definition of our
law has been established by the plaintiff. 1
confess to some surprise at the status of our
law, especially as enunciated in the cases of
Jessup v. Bamford Brothers Company, QO
N. J. L. 641, and in Cavanaugh v. Hoboken
Land Company, 93 N. J. L. 163. Of course
this court is bound by the pronouncements of
the appellate courts of this state, and on the
subject of liability in a case such as we now
have before us our decisions appear to be di-
rectly contrary to those in Massachusetts as
found in 51 L. R. A.,, N. S., in the case of
Striger v. Deickman, at page 309. I am un-
able to reconcile those cases, but of course am
bound by the authority of our own courts.

In the Cavanaugh case we find it cited with
approval that in a case where plaintiff has
fallen upon ice which formed upon the side-
walk in front of defendant’s premises from
surface water cast thereon by the defendant,
the court held that the concentration of the
flow of water and its altered transmission
through and upon a public highway was a nec-
essary incident to the legitimate beneficial user
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of its property by the defendant, and that con-
sequently any injury arising therefrom was
not actionable.

It i1s further held in the Cavanaugh case
that a person who assumes to protect others
against injury which might result to them
from the exercise by him of a legal right in a
legal manner is under no obligation to con-
tinue that protection indefinitely. He may
abandon his purpose at his own will, and hav-
ing done so, is under no obligation to afford
further protection to third persons who have
knowledge or notice of such abandonment.

Now I would be inclined to differentiate'the
present case from the authority just cited up-
on the theory that there is no proof that the
plaintiff had notice of the condition of the
drain pipe in question or of an abandonment
by the defendant of its maintenance of such
drain pipe. But in view of the very broad 20
declaration made by the court in the case of
Jessup v. Hamford Brothers Company, I in-
cline to the view that our appellate court has
held that there is no liability at all on the part
of a property owner who diverts surface water
from his building into the street, even though
the natural result thereof would be, especially
in the winter season, the freezing of such wa-
ter upon the sidewalk.

Now I confess that in other states it ap-30
pears that the courts hold just the other way,
that it is an act of negligence. However, our
own court seems to take a different view. The
theory apparently laid down is that the prop-
erty owner has a perfect right to get rid of
surface water which accumulates from natur-
al causes in any way that he may see fit, even
though he casts it on to the street or in the
highway, and therefore he owes no duty or
obligation to persons passing upon such high-
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way. | must confess it is a surprise to me to
find the law in this particular situation.

Moreover, I desire to add that there is no
proof in the case that the erection of the drain
or water pipe on the premises of defendant
was for any other purpose than the latter’s
convenience and the protection of its prop-
erty, or that such drain was intended or de-
signed to protect the traveling public upon the
adjacent sidewalk. In other words, there is
no proof in the case that the object in placing
the drain or pipe upon the building was with
intent to benefit the public instead of merely
protecting the property of the defendant.

In the circumstances I am bound by the au-
thority laid down in the Cavanaugh case and
I feel obliged to grant the motion for nonsuit
on the ground that there is no proof of liabil-
ity or negligence shown. That motion will be
granted and an exception will be allowed, and
I will say that I think that it is a case that
should go to the Court of Appeals.

(Objection noted for plaintiff as ground of
appeal.)
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Plaintiff’'s Exhibit P-5.

U. S. Signal Corps Meteorological Station
A Fort Monmouth, N. J.
November 9, 1926.

I certify that the information given here below is
a true copy of Meteorological data taken from the
records of this office of February 11th and 12th,
1926.

P

> 289 200 199 36

* Note

Snow began 2:15 p. m. February 10, 1926
ended during night before Mdt.
Snow on ground at 4:00 p. m. February 11th.... 20

6.8 inches.
snow on ground at 4:00 p. m. February 12th....
6.2 inches.
Harrod G. Miller ,
ASEALA 2nd. Lieut. S. C.

Met’l. Officer.

30

40
67



Defendant’s Exhibit D~X









RADIO

HOUSERJRMSHING

WE AREMOVINQ-
OnsiteB'way.TTieat"

145Bumitli: fe MAY1?






Defendantfs Exhibit D-2.






New dJersey Court of Errors
and Appeals.

Ale x Zwickl,

Plaintiff-Appellant,
aintiff-Appellan On Appeal
vs. from

Broadway Theatre Compan y Subreme
of Long Branch , Inc., body Coirt.

corporate,
Defendant-Respondent.

BRIEF ON PART OF PLAINTIFF-APPELL-
ANT.

STATEMENT OF FACTS.

Plaintiff-Appellant, Alex Zwickl, appeals from
a non-suit entered by the Trial Court on Novem-
ber 11th, 1926, at the Monmouth Circuit in favor
of the defendant-respondent, Broadway Theatre
Company. Plaintiff brought suit for personal in-
juries which he suffered as the result of a fall on
February 12th, 1926. He was walking on the side-
walk in front of the Broadway Theatre at Long
Branch, New Jersey, when he slipped on ice upon
the sidewalk and fell, fracturing his leg. At the
point where he fell a leader ran from the top of
the building to the sidewalk, at which point there
was a channel or course made underneath the side-
walk and covered by an iron grating.

This leader had become out of repair and did not
meet the iron grating, so that water passed over
the sidewalk. For two days prior to February 12th



the temperature had been below freezing. The
building consisted of stores, all of which were
heated. The testimony shows that this heat against
the ceilings caused the snow on the roof to melt.
The resulting water ran down through the leader,
spread upon the sidewalk, freezing and forming ice
upon which the plaintiff slipped and fell.

The Trial Court non-suited the plaintiff on the
ground that the ice had been caused by diversion of
surface waters for which there was no liability up-
on a landowner.

The plaintiff-appellant appeals on two grounds,
namely, (1) that the landowner had assumed a
duty to the general public which he was still per-
forming and had not abandoned, and if temporarily
abandoned the plaintiff as part of the general pub-
lic, had had no notice of the abandonment; and (2)
because the water which formed the ice was not
the result of natural causes, but was the result of
heat within the building, an act for which the landr
owner was responsible, and that therefore the case
is not one of diversion of surface water.

TESTIMONY.

The plaintiff offered four witnesses. Alex
Zwickl, the plaintiff, on February 12th, was walk-
ing past the Broadway Theatre (page 19). The
day was a cold, freezing day (page 17, line 35, and
page 24, line 26). There was considerable snow on
the streets. (Page 25, line 35.) The rest of the
sidewalks were not slippery, and there was no ice
on the other sidewalks (page 25, line 15), but only
between the two stores in the Broadway Theatre
building. (Page 26, lines 10, 20 and 30). There
was no ice along Broadway until he reached the
point where he fell. (Page 27, line 30.) There
was a leader on the building at the point where
he fell. Ice was on the leader and ice was across
the iron grating. (Page 30.) Plaintiff noticed no
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ice at any other place on Broadway. (Page 32, line
20.)

Charles O’Neill, a witness for the plaintiff, de-
livered coal at the Broadway Theatre building in
the last part of January, 1926, (page 25, line 30),
several times. He had noticed ice there on the
sidewalk. There was a gap between the bottom of
the leader and the drain where the water had over-
flowed and formed ice. (Page 36.) He had slipped
between Sherman’s and Reinhardt’s. (Page 37,
line 10.) The gap was from the bottom as it went
into the drain. The leader did not extend into the
drain. (Page 38, lines 20 to 30). There was ice
where this gap was. (Page 39, line 20.) He saw
ice coming out of the pipe in the latter part of Jan-
uary. (Page 43, lines 8 to 18.)

Sidney Reinhardt was a store keeper in the
Broadway Theatre building on February 12th,
1926. He had occupied the store for two years.
During that period of time the water had flowed
from the bottom of the leader onto the sidewalk.
He had notified the managers of the theatre, who
had promised continually to repair the leader.
(Page 44 and page 45, line 15.) There was ice in
the gutter and leader pipe whenever the weather
was freezing. (Page 46, line 38.) There was a gap
between the leader pipe and the drain of two inch-
es. (Page 47, line 20.) Reinhardt notified every
manager of the Broadway Theatre. (Page 49, line
3.)

Solomon Ledwitz kept the store east of the Rein-
hardt store. Reade was his landlord and his store
was in the Broadway Theatre building. (Page 50,
lines 30 to 40.) He picked Zwickl up after he fell*
and there was ice at the point. (Page 51, line 20.)
Men at that time were working on the leaders of
the building, but not on this identical one. (Page
51, line 40.) A heated store will melt snow on the
roof though the weather is freezing. (Page 53,
lines 1 to 10.) There was heat in his store and
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Reinhardt’s store. . (Page 53, lines 18 and 19.)
There was ice on the sidewalk from the leader to
the curb. (Page 53, lines 30 to 40.) The day was
a cold day. (Page 54, line 20.) There was ice
where Zwickl fell. (Page 56, line 38.)

As part of the testimony reference is also made
to plaintiff’s Exhibit 5, which is part of the record,
which shows that on February 11th and 12th, the
temperature was at all times freezing. (Page 67.)
Reference is also made to defendant’s Exhibits 1
and 2, pages 68 and 69, which show the leader and
drain and gap between the leader and drain, which
plaintiff charged was the cause of discharge of
water on the sidewalk, which formed the ice.

ARGUMENT.

Defendant Having Undertaken the Perform-
ance of a Duty to the General Public, by
Maintaining a Leader and Drain, Was Lia-
ble for Negligent Performance if the Plain-
tiff Had No Notice of Abandonment.

The status of the proof at the close of plaintiff’s
case left no doubt that the drain and leader were
constructed for the purpose of carrying water from
the roof to the street. This drain was maintained
by the Broadway Theatre building. Three wit-
nesses in addition to the plaintiff, testified as to
the faulty and defective condition of this drain.
The leader failed to meet the drain and through the
intervening gap water was discharged upon the
sidewalk, causing the overflow from which the ice
formed. In addition to the presumption that the
defendant had notice of this condition through its
long existence, proof was given of the actual knowl-
edge of the defendant through its managers who
had been notified by the witness Reinhardt. There
had been no abandonment of this Safeguard, for the
managers of the defendant repeatedly promised to
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correct the defects and place the drain in a proper
condition.

Briefly, snow was upon the roof of the defend-
ant’s building. The water resulting from the melt-
ing of the snow has as its natural course of outlet,
a leader running from the roof to the sidewalk and
discharged there under the sidewalk through a
drain. The leader was defective in that it did not
reach the sidewalk, and the overflow passed upon
the sidewalk itself. The defendant had notice of
this defective condition and agreed to repair it. As
a result of the ice forming the plaintiff fell.

In such a state of facts plaintiff respectfully sub-
mits that there has been submitted to the court
proof sufficient to justify a finding of liability on
the part of the defendant.

The plaintiff admits that under ordinarv circum-
stances there is no liability for negligence on the
Ipart of the landowner in maintaining gutters and
leaders along a public highway. The cases in this
jurisdiction are few, but the law seems to be well
settled.

In Jessup v. Bamford Bros. Co., 66 N. J. L, 642
this Court held that there was no liability on the
part of the landowner for diversion of surface wa-
ter. This rule was applied strictly to surface wa-
ters and no further, and has its origin in the right
of a landowner to beneficially use his property.
This right of beneficial user has as its natural and
concomitant result the concentration of surface
water as a result of the erection of buildings. The

Court quoted with approval the Massachusetts doc-
trine as follows:

°* a Party to the free and un-
fettered control of his own land cannot be in-

terfered with or restrained by any considera-
tion of injury to others, which may be occa-
sioned by the flow of mere surface water.”

This case was followed by that of Anil v. Lee
84 N. J. L., 155. This was before the Supreme
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Court and sustained a cause of action by a pedes-
trian against a landowner. The complaint alleged
that the landowner had piled up snow upon a
different place upon his property than that where
it had fallen. Ice from the melting snow upon the
sidewalk injured the plaintiff. Such a state of
facts gives rise to a cause of action. The Court
says:

“There is a distinction between surface wa-
ter and the natural fall of snow, conditions
over which one has no control, and the collec-
tion of snow and ice by physical means in un-
usual quantities for the convenience and bene-
fit of the party making the accumulations.”

The Court of Errors again passed upon this
question in the case of Lightcap v. Lehigh Valley,
90 N. J. L., 620. In that case the plaintiff sued for
injuries resulting from a fall upon an icy sidewalk,
caused by melting snow running from defendant’s
property upon the sidewalk. The plaintiff charged
that the defendant had altered its property by
building a retaining wall, but plaintiff offered no
proof that there had been any artificial accumula-
tion of snow by the defendant. This Court af-
firmed the verdict in favor of the defendant, on
the ground that the defendant had transported no
snow, nor had they changed its original situs, but
had only changed the condition of the grade or
slope of the land.

In Cavanaugh v. Hoboken Land Co., 93 N. dJ. L.,
163,. the facts were substantially similar to the in-
stant case, except as distinguished by the Trial
Judge in his decision granting the motion for non-
suit. In the Cavanaugh case a leader had become
broken and out of repair, so that the water passed
out upon the sidewalk and froze. Upon,the ice the
plaintiff slipped. A distinguishing feature of the
instant case and the Cavanaugh case, exists be-
cause in the Cavanaugh case the plaintiff testified
that she knew of the situation, and that the leader
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had been out of repair for sometime. In the Cav-
anaugh case, for the first time, was raised the doc-
trine laid down by the Supreme Court in Wolcott
v. 'New York & Long Branch Railroad Co., 68 N.
J. L. 421. Chief Justice Gummere in applying the
doctrine of the Wolcott case, says:

“A person who assumes to protect others
against injury which may result to them from
the exercise by him of a legal right in a legal
manner, is under no obligation to continue
that protection indefinitely. He may abandon
his purpose at his own will, and having done
so is under no obligation to afford further pro-
tection to third persons who have knowledge
or notice of such abandonment.”

The Chief Justice then holds that Mrs. Cava-
naugh had knowledge of the abandonment and that
the defendant had temporarily abandoned his duty,
and that therefore there was no liability because of
the defective drain.

In the case sub judice the absolute reverse of
these facts appears. Zwickl, the plaintiff, did not
know of the existence of the defective leader. He
testified that he was not aware it was out of repair.
Therefore, there can be in no way, under his testi-
mony, and a careful reading of it will substantiate
this assertion, any inference deduced that the
plaintiff had knowledge that the defendant had
temporarily abandoned the maintenance of this
leader. On the contrary, affirmative testimony
was offered that the defendant had not abandoned
its duty, but on the other hand was continuing to
perform its duty and was'intending to repair the
leader.

One of the defendant’s own tenants, Mr. Rein-
hardt, testified that he had spoken repeatedly to the
managers of the defendant company, and each man-
ager had in turn promised that they would take care
of the leader. There is here knowledge on the part
of the defendant of the defective condition and the



8

promise to repair. There was no abandonment of
the duty voluntarily undertaken by the defendant.

The witness Ledwitz, testified that on the very
day of the accident the defendant had men upon
the roof repairing other leaders. These men had
not reached the point yet where they had been able
to work upon the leader in question. The defend-
ant evidently was maintaining these leaders, and
intended to maintain them, but through its negli-
gence allowed this condition to exist for a long
period of time. It is shown this condition existed
for at least a year, and had existed during the win-
ter when the accident happened. This condition
is clearly portrayed upon the photographs offered
in evidence. The naked eye can see the defect in
the leader. To maintain this leader but to permit
it to become so out of repair and remain out of
repair during the winter, so that ice could repeat-
edly form, was a clear act of negligence on the part
of the defendant.

Applying, then, the doctrine of the Wolcott case
the defendant had assumed the duty of protecting
pedestrians on the sidewalk from the overflow of
this surface water, and having assumed that duty,
it was bound to perform it with due care.

It is further respectfully submitted that having
proven that the defendant assumed this duty, it
was then incumbent upon the defendant and the
burden of proof shifted to the defendant to prove
that it had abandoned the duty it had assumed.

There is not a scintilla of evidence in the plain-
tiff’s case from which it may be assumed that this
duty had been abandoned. On the contrary, there
is affirmative evidence that the defendant had not
abandoned this drain, but on the other hand de-
fendant was preparing to place it in proper condi-
tion.

After the Cavanaugh case the Supreme Court
affirmed the doctrine of the Jessup case in Arning
v. Drnding, 96 N. J. L. 47. The defendant had
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shovelled snow from the sidewalk in front of his
property and had piled it along each side. This
was held to be not an artificial condition, because
there was no more snow there than had fallen from
natural sources, and the non-suit of the Trial Court
was affirmed.

The case of Sewell v. Fox, 98 N. J. L., 819, re-
affirms the doctrine that a landowner is under no
obligation to maintain his sidewalk free from snow
and ice.

It 1s believed that the appellant has covered and
cited every case in this jurisdiction passing upon
the question in issue.

The rule as adduced from these various decisions
governing the liability of a landowner, would
briefly seem to be as follows: A landowner is un-
der no liability to a pedestrian to maintain a side-
walk abutting on his premises free from iee or
snow accumulated there as a result of natural
causes. And this liability is not affected by a
change in the position of tbo snow a°tuallv noon
the sidewalk. Nor is a landowner liable for snow
or ice formed upon his sidewalk as a result of the
diversion of surface waters naturally caused. How-
ever, where a landowner assumes by the erection
and construction of a drain to protect pedestrians
from the formation of ice upon the sidewalk, caused
by the diversion of surface waters, and where the
pedestrian has no notice of an abandonment of the
duties so assumed, then if the landowner is negli-
gent in the performance of this duty he is liable to
the pedestrian for any damages which may be the
proximate result of the negligent performance of
the duty so assumed.

Concisely, the evidence is that the defendant
maintained this drain and leader; that the drain
and leader became defective with the knowledge of
the defendant, and had remained so for such a
length of time that the defendant should have had
knowledge; that the defendant was in the very act
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of repairing the leader and drain prior to the acci-
dent; that as a result of the defective condition of
the leader and drain, water was thrown upon the
sidewalk, froze, formed ice, and the plaintiff, who
had no notice of this defective condition nor any
notice of the abandonment of the duty assumed by
the landowner, fell and was injured.

It is respectfully submitted therefore, that the
Court erroneously non-suited plaintiff in the in-

stant case.

II.
Defendant Cannot Avail Itself of the Rule of

Surface Waters.

The water cast upon the sidewalk was the result
of artificial and not natural causes. As has been
stated above, all the cases in this jurisdiction have
been cited.

In the Jessup case the decision was on the
ground that the water cast upon the sidewalk was
surface water, and that the diversion of the sur-
face water created no liability. There appears to
be nothing in the Jessup case showing the origin
of this water, other than that it was surface water.

In the Lightcap case the origin of the water was
shown to be the melting of snow upon a wall. Ob-
viously the snow was melted by natural causes.
The decision hinges upon the failure of proof by
the plaintiff that there had been change in its con-
dition or original situs, by reason of an act of the
defendant.

In the Druding case there also was an admis-
sion that the snow had melted in the middle of the
day and froze at night. This was all the result of
natural causes, and the case is decided in favor
of the defendant, because no act of the defendant
caused any change in a condition created by na-
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ture, except other than the diversion of surface
waters. The Court says:

“The acts of the defendant did not cause any
more snow to be accumulated on the sidewalk
than had fallen thereon from natural sources.”

In the Cavanaugh case there is nothing in the de-
cision to indicate that the water cast upon the side-
walk arose from any other cause than the natural
melting of snow upon the roof, or from water upon
the roof, and that it was surface water only.

In the Aull case the Court says:

“There is a distinction between surface wa-
ter and a natural fall of snow, conditions over
which one has no control, and the collection of
snow and ice by physical means in unusual
quantities for the convenience and benefit of
the party making the accumulations.”

Surface water was defined in 27 R. C. L., naee
1137, as

“Water flowing on the surface of the ground
and is such as falls from the clouds in the
form of rain or snow, or rises to the surface
from springs.”

In 40 Cyc, 639, Sec. 5, “Such as diffuse them-
selves over the surface of the ground.”

The freedom which a landowner has from liabil-
ity for the diversion of surface waters, and the cast-
ing of surface waters upon a sidewalk, and the ben-
eficial user of his property, must be confined only
then to waters arising from natural causes. In the
present case the water cast upon the sidewalk and
causing the ice, can have resulted from only one
cause, namely, the artificial melting of the snow
upon the roof of the building: The weather report
to which reference has been made, shows conclu-
sively that up to the time that Zwickl fell, there
had been no temperature sufficient to cause melting.

n the other hand, the temperatue was below
freezing.
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The effect of this knowledge, which must have
been imparted to the plaintiff, that the weather
was freezing, is obvious. The plaintiff walking
along the street and knowing the weather was
freezing, naturally realized that there was no oc-
casion for there being any ice upon the sidewalks.
This is borne out by his testimony that nowhere
along his journey did he strike any ice upon which
he slipped. If this water which formed the ice
could not have arisen through natural causes, it
must have been the result of an artificial cause,
and this artificial cause was due to the act of the
defendant.

There i1s further evidence to show that these
stores contained heat, and as the Trial Judge sug-
gested it 1s common knowledge that a heated
building will cause snow upon its roof to melt.
There was further evidence by one witness that
such would be the result. If the temperaturee had
not reached melting, how can this water cast upon
the sidewalk be said to be the result of an act of
nature? It is well known that a certain amount
of evaporation of snow takes place, though there
may be no actual melting. This evaporation passes
off into the atmosphere. This is a fact of natural
science concerning which common knowledge may
be presumed. If this defendant had not caused the
snow by its acts to be melted artificially, in due
time may not most of the snow have evaporated?
Furthermore, would not the snow have remained
there with no melting until a rainstorm arose and
carried the snow off? Naturally, if this had hap-
pened there would then have been no freezing
weather to have congealed the melting snow into
ice, and causing the plaintiff’s fall.

This melting was caused in no other way than
by the defendant’s use of its property. True it is,
that the defendant had the right of improving its
property and diverting surface water. But the de-
fendant in erecting this building for commercial
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purposes and receiving the benefits therefrom, it is
respectfully submitted, had no right whatsoever by
an artificial condition to cast water upon the side-
walk where it would freeze and cause injury to the
plaintiff. Can it be doubted that if the defendaut,
in the interior of its building had constructed a
fire sprinkler system with a vent over the sidewalk,
and through the negligence of the defendant this
vent had burst and flooded the sidewalk, and ice had
resulted therefrom, that the defendant would have
been liable to the plaintiff?

It is insisted that the present case is analogous
to such an instance, and must be governed by the
same rules of law. The water cast upon the side-
walk from which the ice formed was not the re-
sult of an act of nature, nor did it arise from nat-
ural causes. The water was formed there bv arti-
ficial means, namely, the erection of a building
which was heated and melted the snow upon the
building while the temperature was below freezing.
This melting and casting® of the wate® was the di-
rect result of a positive act of the defendant. The
defendant’s liability, therefore, cannot be governed
by the rules of liability applicable to the diversion
of surface waters. The rule of liability governing
the defendant’s act in this case must be the same
as governing any other positive act of a landowner
in placing an obstruction upon a sidewalk. This

law is too well settled to burden this brief with ci-
tations.

A pedestrian upon a sidewalk has the right to
presume that the sidewalk is free from any obstruc-
tions placed thereon. The plaintiff in the instant
case had the right to presume that if the weather
vere such that no ice would naturally form upon
the sidewalk, that then the sidewalk would be free
from such obstruction. The artificial accumula-
tion of this ice upon the sidewalk by defendant’s
negligent act, renders the defendant liable to the
plaintiff for placing such an obstruction upon the
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sidewalk. Nowhere in the evidence does it appear
that the plaintiff was not exercising ordinary care,
and such care as was commensurate with the pre-
sumption in his favor that the sidewalk was free
from any artificial obstructions. His injury re-
sulting from an artificial obstruction placed there-
on by the defendant, it is respectfully submitted
that the non-suit was erroneously ordered.

I11.
CONCLUSION.

Plaintiff-appellant therefore respectfully sub-
mits that the judgment of non-suit entered be-
low should be reversed and for nothing holden,
because—

1. The defendant assumed a duty of protecting
pedestrians upon the sidewalk from the overflow
or diversion of surface water, which duty the de-
fendant did not abandon, nor did it give any notice
to the plaintiff that it had abandoned, and which
duty the defendant performed so negligently that
water was cast upon the sidewalk turning into ice
and injuring the plaintiff;

2. That the water which was cast upon the side-
walk and formed the ice, was not surface water
which was the result of natural conditions, but on
the other hand was created and formed by artificial
causes within the control of the defendant, and
that the defendant therefore, having cast the water,
created by its positive act, is liable to the plaintiff
for all damages which are the proximate result of
its negligent act.

Respectfully submitted,

Quinn, Parsons & Dor emus,

Attorneys for Plaintiff-Appellant.
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Defendant-Respondent.

BRIEF OF DEFENDANT-RESPONDENT.

On this appeal, the plaintiff-appellant relies up-
on two grounds:—

1. That the land owner, defendant, had as-
sumed a duty to the general public which he was
still performing and had not abandoned, and if tem-
porarily abandoned, the plaintiff, as part of the gen-
eral public, had had no notice of the abandonment.

2. Because the water which formed the ice was
not the result of natural causes, but was the result
of heat within the building, an act for which the land
owner was responsible, and that therefore the case
1s not one of diversion of surface water.

We shall take up the points of the plaintiff- qa
appellant an this order.

t'UIjST 1.

sy V! argument of the plaintiff-appellant
that the defendant, because of having undertaken

m®Performan® °f a du‘y ‘o the general public by
aintaming a leader and drain to carry off the sur-

face water from the roof of the building, and as a
esult was liable for any negligence, is based upon a 40
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false assumption of fact. This argument has for its
premises that the defendant had undertaken the per-
formance of a duty to the general public. This as-
sumption, upon the part of the plaintiff, is not based
upon any evidence but is simply laid down as a prop-
osition from which he argues this point. No where
in the case do we find any evidence to the effect that
this leader, erected by the defendant on the outside
of the building, was put there for the protection of

10 the public, nor can there be any assumption or in-
ference drawn that it was for this purpose. The
more reasonable and likely contention, and there is
no proof to help us one way or the other, is that the
object of erecting this leader was not with any in-
tent to benefit the public, but that it was simply put
there in the general course of construction of the
building and for the purpose of protecting the prop-
erty of the defendant.

20 Plaintiff attempts to place the case at hand under
the ruling of the Court in the case of Wolcott v. New
York and Long Branch Railroad, 68 Law, 421. In
the Wolcott case, the Railroad Company had station-
ed a flagman where its railroad crossed a public
highway, though under no legal obligation to do so.
The plaintiff was injured at this crossing by reason
of the negligence of the flagman. The Court held
that because the defendant had voluntarily assumed
to protect this crossing, it was answerable for in-

30 juries to Wolcott which resulted solely from the flag-
man’s negligence. The obvious and only purpose of
a flagman being stationed by the Railroad Company
was to warn travelers along the highway of approach-
ing trains. The flagman was put there not for the use
of the Railroad, but for the use and protection of the
public. Here, on one hand, we have defendant con-
structing a leader on the building to carry off surface
water from the roof, and on the other hand, the de-

fendant in the Wolcott case placing a flagman at a

40 crossing. These facts and the reasons underlying
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the same are not similar, nor can they by any stretch
of the imagination be placed in the same category.
One is obviously for the protection of the public,
while the other is for the convenience and benefit of
the defendant, landowner.

It cannot be said, it seems to us, that the mere
fact that a gutter or leader is placed on a building to
conduct rain and snow water from the roof of a
building, was placed there by the owner of the build-
ing for the purpose of protecting the public.

Unless the plaintiff can show that this leader was
erected by the defendant for the purpose of protect-
ing the public, it is respectfully submitted that this
first point raised by the plaintiff is without merit
and 1s based upon a false assumption of fact not
sustained by the evidence.

2) Notice not necessary because there is no evi-
dence that the leader was erected for the pro-
tection of the public.

In the case at hand, the facts are identical with
those of Cavanagh v. Hoboken Land Co., 93 Law, 163,
with this exception, that in the Cavanagh case, Mrs.
Cavanagh had notice of the defect in the leader be-
fore she was injured. In that case, on the evening
before her injury, she noticed water running from
the broken leader and freezing on the sidewalk, and
the Court held that the defendant having abandoned
its purpose, at least temporarily, of taking care of the
flow of water by conducting it through a leader into
the drain, and Mrs. Cavanagh having knowledge of
such abandonment, that she was not entitled to re-
cover upon the theory of having once assumed to
protect the public using the sidewalk against danger
of accumulated ice, it was under a legal obligation
to continue that protection. The instant case, with
the exception of this element of knowledge upon the
part of the plaintiff, is exactly similar to the Cav-

10
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40
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anagh case and the same result must be reached un-
less we can say because the plaintiff here had no
notice of the defective drain, if it was defective, this
fact, and this alone, will take it out of the rule of
the Cavanagh case. The rule as annunciated by that
case is that one who assumes to protect others from
injury which may result to them from the exercise
by him of a legal right in a legal manner is under no
obligation to continue that protection indefinitely
and he may abandon his purpose at his own will
and having done so is under no obligation to afford
further protection to third persons who have knowl-
edge or notice of such abandonment.

It is the contention of the defendant in this case
that no such notice was necessary and that the only
cases where this element of notice is material are
those in which the plaintiff has shown, that that
which was abandoned, was erected for the purpose
of protecting the public.

Here, as we have stated before, there is no evi-
dence nor proof before this Court that the defendant
had erected this for the protection of the public and
because of this fact no notice was necessary. It was
simply an improvement put upon the building in its
general course of construction by the defendant for
his own benefit in the protection of his property, and
as such, could be abandoned by him at any time with-
out any notice to the public.

Again, there is no evidence before this Court
that the plaintiff had noticed this leader on previous
occasions and had relied upon same to carry off the
Surface water from the roof and hence prevent freez-
ing on the sidewalk.

(3) If notice was necessary, there is the same
notice in the instant case that there was in the
Cavanagh case.
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The witnesses called by the plaintiff testified that
this leader had been defective for upwards of two
years and that the defendant’s attention had been
called to this fact by notice to the various managers
in charge of the theatre. If this is the fact, as the
evidence seems to indicate, and the defendant did
not do anything in the course of two years to repair
this alleged defect, it is a very likely assumption
that the defendant had abandoned these leaders.
According to the testimony of the plaintiff’s wit-
nesses, whenever there was severe weather, the rain
and snow water from the roof escaped from the
leader, flowed on the sidewalk and froze. The evi-
dence also shows that the street as a whole was free
and clear of all ice, with the exception of a small
part of the sidewalk immediately in front of the
alleged defective leader. The fact that there was
no ice at any place, except here, is notice that the
leader on this side of the building was out of repair
and that the defendant had abandoned its purpose of
protecting the public by means of this leader de-
signed to carry off the surface water, if it ever had
any such purpose.

If, in the Wolcott case, the defendant had taken
the flagman away from the crossing, and had caused
signs to be printed and posted in prominent places
to the effect that it was no longer protecting this
crossing, can it be said that it would be liable for
someone injured there because this injured party
had never seen these signs and did not have actual

notice that the Railroad Company was no longer pro-
tecting this crossing.

Outside of the question of contributory negli-
gence the defendant contends that the fact that the
street was clear and free from ice, except in front
of the leader, was notice to the public as a whole
that said leader was out of repair and not carrying

out its functions of depositing the water from the
roof into the street.

10
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40
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The only notice in the Cavanaugh case was ice
on the sidewalk which Mrs. Cavanagh had seen, and
the notice here was exactly the same, ice nowhere ex-
cept in front of this leader.

The plaintiff says he did not see it. Even though
notice was not brought home to the plaintiff, it was
such that he should have seen it, and it cannot be
contended that because of the fact that he did not
actually notice this ice and because actual notice
was not brought home to him, that this fact will
take him out of the rule of the Cavanagh case.

Again, the testimony that various people had
brought home the fact to the defendant Company
that the leader was defective and not carrying out its
functions for which it was allegedly constructed,
shows that the defendant is not the only one that
had notice or should have had notice of this defect.
If, as the testimony shows, it had been defective for
over a year and various persons had called the de-
fendant’s attention to it, and as a result, the defend-
ant had notice of it for all this length of time, then
it could fairly he assumed that the defendant had
abandoned it and such abandonment was notice to
the public.

Before the plaintiff can contend that this case
falls under the rule of the Wolcott case, it is respect-
fully submitted that he must first show that this
leader constructed on the outside of the building
was put there for the purpose of protecting the pub-
lic, and unless that can be shown there is no force or
weight in the argument that defendant must cause
notice to be given to the public of its abandoning such
safe guard.

POINT 11

The second point relied upon by the plaintiff is
that the water which was cast upon the sidewalk and
formed the ice, was not surface water which was the
result of natural conditions, but on the other hand
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was created and formed by artificial causes within
the control of the defendant, and that the defendant
therefore, having cast the water, created by its posi-
tive act, is liable to the plaintiff for all damages
which are the proximate result of its negligent act.

To this contention of the plaintiff, the defendant
offers two answers.

1. There is no proof in the case that the alleged
artificial diversion of the surface water was caused
by the defendant. 10

If we turn to the evidence, we find on page 59,
line 29 the questions put to Solomon Ledwitz, a ten-
ant in the Broadway Theatre Building:—

“Q. Who heats your building?

A. We do.

Q. You mean the tenants do?

A. Yes.

Q. Did you have the place heated that day? on
A. Yes, sir.”

And again on page 53:—

“Q. Were these stores all along in that
building occupied?

A. They were occupied, they were all occu-
pied at that time.

Q. Did you have heat in the store?

A. Yes, sir. ;

Q. Do you know that Mr. Reinhardt had
heat in his store?

A. Yes, sir.”

TR

This is the only testimony in the case relatii
to the heating of the building. Therefor it appea
that the only evidence we have of any heat in tl
budding is that Mr. Ledwitz’s store and Mr. Rei:
hardt s store were heated. Mr. Ledwitz stated 1
supplied his own heat. There is no proof whatev.
nor any statement upon which we could assume th
the defendant heated this building. The only e\ 40

New Jersey State Library
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dence offered shows that the tenants heated these two
stores. The contention of the plaintiff that the diver-
sion of the surface water, 1.e., the snow on the roof,
was caused by the positive act of the defendant is
without merit. The only evidence regarding heat in
the building is to the effect that the tenants of the
defendant Company supplied the heat in their stores,
and certainly the defendant is not responsible for
this, and as far as there being any positive act of
diversion of snow on the roof by the defendant by
artificial means which occurred as plaintiff alleges,
by the positive act of the deefndant, there is no proof
at all.

2. Our second answer to this contention of the

plaintiff is this:

Even if the defendant heated the building and
the heat in the building caused the snow upon the
roof to melt and thus flow over upon the side-
walk and then freeze, that it had a perfect right
to do so under the rule laid down in the case of
Jessup v. Bamford Bros. Go., 66 N. J. L., 641. That
case 1s somewhat similar to the one now before us,
as in that case the plaintiff fell upon ice which had
formed upon the sidewalk in front of the defendant’s
property caused by surface water cast there by the
defendant. The Court held that the concentration
of the flow of water and its altered transmission to
and upon a public highway was a necessary incident
to the beneficial user of its property by the defend-
ant; and that consequently any injury arising there-
from was not actionable.

In the Jessup case, the Court cites with approval
the following quoted from the case of Gannon v. Har-
gadon, 10 Allen 106:—

“That the right of a party to the free and
unfettered control of his own land cannot be
interfered with or restrained by any consider-
ation of injury to others which may be oc-
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casioned by the flow of mere surface water, in
consequence of the lawful appropriation of
land by its owner to a particular use or mode
of enjoyment. Nor is it at all material, in the
application of this principle of law, whether
a party obstructs or changes the direction and
flow of surface water by preventing it from
com ing within the limits of his land, or by
erecting barriers, or changing the level of the
soil, so as to turn it off in a new course after
it has come within his boundaries. The ob-
struction of surface water, or an alteration in
the flow of it, affords no cause of action in
behalf of a person who may suffer loss or
detriment therefrom against one who does no
act inconsistent with the due exercise of do-
minion over his own soil.”

We believe it is impossible to reconcile the rule
laid down in the Jessup case and followed in the
Cavanagh case on page 164 with the contention of the
plaintiff.

If the proof showed that the defendant had heat-
ed the building and caused the surface water to flow
over the side and hence on to the sidewalk, then the
defendant was perfectly within its rights because the
act of so doing was a necessary incident to the legiti-
mate use of its property by the defendant, and there-
fore under the cases just cited there is no liability
upon the part of the defendant for any injury arising
as a result of this diversion of the surface water.

POINT I1I.

Outside of the points argued in the plaintiff’s
«rief, a non-suit was justified on the question of con-
n u”Oiy negligence. Generally contributory negli-
gence is a question for the jury, but there are cases
w ere contributory negligence is so apparent that
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no other result can be reached and in this situation
it 1s a question of law and may be decided by the
Court.

Schnackenberg & Company v. Delaware, Lack-
awanna & Western Railroad, 86 Law, 517.

In this case it is the contention of the defendant
that the plaintiff was clearly guilty of contributory
negligence. This was one of the points which was
argued by counsel in his motion for non-suit and
although the Court did not decide the motion on this
question it is submitted that the non-suit is justified
on this ground.

If we look at the testimony on page 26 in the ex-
amination of the plaintiff we find—

“Q. Where did you first find any snow or
ice on that sidewalk that day.

A. Did not find any.

Q. Oh, you fell you said?

A. 1 fell over ice, yes.

Q. What?

A. I fell over something either ice or snow.

Q. Do you know whether it was ice or snow

that you fell over?

A. T did not know it until I fell.

Q. Did not know it until fell?

A. No.

Q. Well, where did you meet that mishap,
where on the Broadway sidewalk?

A. Between—there are two stores.

Q. After you had gone by the Theatre
building?

Vv A. Yes.

Q. This building where those three stores
are that you refer to is beyond the Theatre
building isn’t it?

A. Yes, sir.

Q. Further east?

A. Further east.
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Q. Now, what happened when you fell? 1
mean do you know what caused you to fall?

A. Because the ice made me slip.

Q. You don’t know whether it was ice or
not, do you?

A. Well, it was ice after I seen it, after I
laid there.
Didn’t you see it before you fell?
I didn’t see it because it was covered.
Covered up with what?
Some snow laying over it.
Covered with ice?
I suppose people walked over it and
they covered it up some way or other.

Q. You saw that the snow had been cov-
ered over with the ice?

A. 1 didn’t see nothing.

FPOFOPD

And again on page 27 in the examination of the
same witness on line 23 we find—

Q. Were you looking as you went along the
sidewalk to see what was there?

A. 1 didn’t look for anything.

Q. What say?

A. T didn’t look for anything. I walked
along as everybody else would.

Q. But you say there was no ice along
Broadway until you got to that point?

A. There was no ice.

Q. There wasn’t any ice?

A. No, sir. All stores along Broadway and
they cleaned it off.

Again on page 29, line 16—

Q. Where were you walking—where on the
sidewalk, on the inside, outside, center or
where? >

A. 1If you had a picture here I could show
you.

Q. Well, can’t you tell without a picture?

A. About three feet from the gutter. Three
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or four feet from the gutter.

It is submitted that this testimony of the plaintiff
shows clearly that the plaintiff was guilty of con-
tributory negligence. He had been walking along
the street where there w”s not any snow or ice, ac-
cording to his testimony, and continued walking in
this manner until he was opposite the Broadway
Theatre building where several witnesses had testi-
fled there was considerable ice under the leader. The
plaintiff says that he did not see any ice until after
he fell and he was not looking out for himself as he
walked along. Certainly on a cold, freezing day,
when the streets were filled with snow it was the
plaintiff’s duty to watch his path and he should have
known that there was apt to be ice at any place along
the sidewalk, and it was his duty to look at the side-
walk before he walked on it and pick out the places
that seemed the best for walking.

Solomon Ledwitz, the owner of the store in front
bf which the accident occured, on page 57, lines 29
to 36, testifies that he shovelled a path about four feet
wide on the sidewalk in front of his store on the
day that the accident occured.

Again on page 58, line 35, the same witness tes-
tifies this path was located within three or four feet
of the curb.

If the plaintiff had been alert and on his guard
as he was walking along he could not have helped
but to have seen the ice in front of this building and
also have seen the path which was shovelled by Led-
witz in front of his store for the use of the traveling
public.

The witness, Ledwitz, testifies the plaintiff fell
about six feet from the building, which was several
feet nearer the building than the path. This again
shows that the plaintiff had not been on his guard
and had not walked in the path shovelled there for
the use of pedestrians, but had walked blindly over
the ice when there was no need of doing so. This it
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is respectfully submitted shows clearly the plaintiff
was guilty of contributory negligence and as there
is no testimony to dispute this fact the question of
contributory negligence is one of for the Court and
a non-suit is justified on this ground.

It is respectfully submitted that there was no
error in the action of the trial court in granting the
non-suit and that this appeal should be dismissed.

01
Respectfully submitted,
DURAND, IVINS & CARTON,
Attorneys for Defendant-Respondent.
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