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REPORT 
OF THE 

COMMISSIONERS, 8tc.· 

To the Honorable the Legislature of 
the state of New-Jersey. 

THE commissioners appointed on the part of New-J er 
· sey, to settle with commissioners appointed on the part 

of New-York, the Jurisdictional boundary line bet,veen 
the two states ; 'peg leave to 

I \ • • 

REPORT, 
THAT the said commissioners uncler their respective au-

thorities, met at Newark in New-Jersey, for the accomplish-
ment of the end for which they· ,vere appointed, and that 
after long discussions, all attempts to procure an amicabltt 
adjustment proveq entirely abortive" 

Your co·mmissioners hope that the honorable the legisla-
ture, will not disapprove of the breaking up of further co11-
ference, after it had fully appeared that the commissio1~ers 
on the part of.New-York, had resolved not to depart from 
their claim over the whole waters lying bfltween the respec-
tive states, including shores, roads and harbors, within 
the natural territorial limits of Ne-iv-Jersey. · 
\"- Your commissioners further beg leave to state, that they 
eould not assent to the conclusion drawn from the fact as-
serted by N e,v-York, that possession both before and since 
the revolution, ,vas in conformity to their present claim, 

1 st.-Because notorious acts of possessions, exi"sted on 
the part of New-Jersey\ and ·,vere evident to tl1e senses of 
every man along the whole of the sl1ores, opposite to New-
Y ork, and the· adjoining ,vaters, that were fully equivalent to 
those asserted on the fo~ndation of the senses of tQe commis-
~ioners of N e\V· y otko 

And 2nd.-Because the right of jurisdiction over these 
shores and waters, and which is the subject of the present 
controvcrsy1 ,vas unqt1estionably, aju8 regium, or royal pre-
rogative right, actually possessed by, and vested in the cro,vn 
G>f Great-Britain, and exclusively exercised by its board of 

• 

• 

• 

• 



trade and navigation, ,vithout the. intervention of eit~er of 
the colonial governments, at the time of _the_ declaration of 
jndependence ; and conseqt1entl_y, that this right had never 
be en possessed or exercised by tt1e government of t?e col_ony 
of N e,v-York at that time; and in respec~ to the time, since 
that period n~ acts of jur!sdictiom have appeared on the _Par_t 
of Ne\ T-York, or of acquiescenceo~1 th~ p~rt of New.Jeis~y, 
,vhich in tl1e opinion of your commissioners, could give 
to N e,v-York any claim fron1 possessio1i? (v1itho1:1t pre_tei:c@ 
of any charter or grant) to_ a prefe:able r1_ght of Jt1r1sd1ct1on 
o "er the shores and ,vaters 1n question, af!er _t~~t ~f the crow~ 
of Great-Britain had ceased; when suchJur1sdict1on natural-
/21 rnt1st belong to the sovereignty of the adjoining· country. 
::;, · · f th 1'r either could your commissioners perceive, rom e ": .. 
guments ad<tluced on the part of New-York, or fr~µi tl1e1r 
o\vn reflections, how tl1ey coulcl justify themselv·es 13:1 ~om--. 
i:romitting the essential interests of the sta_te, by at~m1tt1ng 

1st.-That Ne,v-Jersey, when sl1e acquired her 1ndepend• 
ence, did not acquire the rights of ·employing comme!ce 
from, and creating a defence_ on, her own sl1ores-:--see111g 
that such rights are necessarv for revenue and security, and 
a;-e incident to freedo1n and sovereignty, and tli~t ,viti- ~ut 
them, these justl}r valued attributes, could not !ong be ma1n--
tained, should these United States, no.w happ1ly con~ec!ed 
in a federal bond, eve~· becon1e ltnconnecte<l and confl1ct1ng 
po,vers. 

2nd.-By admitting that ~he grants from the_ dt1ke of York 
to lord Berkelev and sir George Carteret, & the1~ successors, 
for the colony ~of N e,v--J ersey, altho' not from th~ ktng, but 
from a sztbject., were to be construed, not ~ccord1ng to the 
knov1n general rt1le of the co1nn1o·n law, w luch ,vould carry 
the grantr->es to the middle of the river or channel, . agrecabl}r 
"o the express intent of tl1e g~a:itor, but according to an 
exception to the genera.I rule, ,v_h~ch has been called the pre-
ro r~ative rule (and ,vh1cl1 applies only to grants n1ade by a 

.s ' b. ) king, and is never applicable to grants made by si, 7.1ect, 
and w hicl1 ,vould re~ trict the grantee~ to tl~e h1gl1-water 
In ·,·~k , .. t • 

It will be percei, ed that tl1e con1n1issioners ~n ~l1e .P~rt of 
New-York, ,voulrl not agree to any ge11eral JUr1sd1ct1onal 
1·110, i11consistent \Vitll tl1e principlt;s .~t ~p .. by thcn1, alth ' 

they consented to 1·ecei,re proposals for extending accommo-
dations, in some particular cases, ,vhicl1 might be she,vn to be 
bent ficial to citizens of N cw-J erse)r, and not injuriot1s to 
Ne\v-York. · 

To treat. of!er1,vards for an)r sucl1 benefits, appeared to 
)~ot1r cornm1ss1oners, a_n admission of each and every of tl1e 
principles, contended _for by N e\-v- \''9' ork, and co1nbated by 
N evv-Jerse3r, a~ contained in the follo\.ving sheets. 

AARO J OGDEN 
ALEXA~JDER C.' 1\il'""THORTER 
WIJ-4LIAl\i s. PENNINc~·roN, J AJ\1ES P ARI{ER, . 
LEWIS C0ND1C1,. 

Octf?ber 30, 1807. 

• . _au._ a ... 
' 

GENTLEMEN, 

In addition to the general fact ' that New-York has al .. 
: ,~ay~, :tnd ,vithout an1~ claim by New -- Jersey·, exercised jt1-

r1sd1ct1on over the whole of the ,vaters between the shores 
'. of the t\vo states;' we have judged it proper to s tate par--
t1cularly the fol~o,ving matters in writing, previot1s to an)r 
verbal conferences between us. 

Ki_ug Charles the second, claiming the country, compre-
hendmg the shor~s and waters in question, then held by the 
Dutch, and to which ~hey l1ad given the name of Neiv Ne-
ther/an~, "granted inter alia, a part of it to his brother the 
J?uke of ( erk, on t~e 12th M~rch, 1663-4, by the descrip-
tion of All that island <;>r islands commonlv called bv 
; t?e s;veral na~e or names of .Matowack's or Long-Island, 

s1tua1..e and being toivards the ,vest of Cape Cod and · the 
'N H· · · ' , arro,v . 1gansetts, abt1tt1ng t1pon the n1a1n land, betvveen 
, the t\vo r1v_c-rs, tl1ere called or kno\vn by the several names 
, of_ Co~4lnect1cut a11cl I-Judson's river:, toiether also \vith tl1e 
, said r1;7er c~lled Hu~son's. river, and all tl1e land fro1n tI1e 

\Vest s1?e oi C~nnect1cut river to the east side of Dela,vare 
'bav,' with certam powers of government or sovereignty. 
. The duke by lease and release, of the 23d and 24th June, 
111 the same year, cu11v~yed "part of the above lands to lord 
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:Berkeley, at1d sir George Carteret, by the de~criptio~ of 
' All that tract of Land adjacent to New-England, and lying 
'and being to the west\vardof Long-Island and Manhattan's 
' Island, and bounded on the east part by the main sea, and 
'part by Hudson's river, ancl hath upon the west, Delaware 
'bay or river, and extendeth sot1th\vard to the main ocean 
'as £,rr Cape .. l\1ay at the ~outi1 of Dela\vare bay, and to the 
4 north\'vard as fa1· as the northe1 nmost branch of the said 
' bay or river of Dela,vare, ,vhich is forty-one degrees and 

f0rty n1inutes of latitude, and crosseth ov'er ~hence in a 
straigl1t line to I-Iudson's river in forty one degrees of lati-

' tude; ,vhich said tract of land was thereafter to be called by 
6 the name or names of N e'1v-Cresaria or New-J er~ey.' 

This convey·ance is the fot1ndation of tpe clai1n of N e}V-
J ersey~, and the questions arising on it, between the two 
states, and ,v hich ,ve conceive to be the subject of t~e pres en~ 
reference, a!e; 

First::._ vVhether that portion of the boundary expresssed, 
part by the ?nain ~ea l{nc/. part by Hud~on's river, is a line 
co1nmen·cing at the i11terse'cti6n of the forty-first degree of 
1atitu·de, with tl1e western sh'ore of Hudson's river, and ex·-
tending thence 3Jong the shore to the mouth of the river, as-
~umed to 'be at the souther11 extremity of lVIanhattan Island· 
on the east, and· Constable's Hook, or whatever otl1er may bi 
considered as the corresponding or opposite point on the 
western shore., on the ~,vest, ·or a line com1ne11cing in and ex-
tending through the channel of the river ?-Or, in other 
words, "''hetl1er th·e littus, the higl1 ,yater mark, or the filu1n 
aqua:., the channel, is to be adjudged the boundary? 
· S'econd(11•- \t\Thether the line, after it leaves the river, be 
it ei;ther high-water mark or the channel, is to pass on the 
eastf>rn or \,Vestern side of Staten-Is-land ? 

The last question may be v iev1ed as resolving itself into a-
nother, namely :1 whether tl1e w~ter, ,vhich, in the phraseology 
of the gr·an,t l1ereafcer cited, parts S'taten-lsland and the 
2nain, co111n1onl )' kno,vn as the Sound, is not a portion of the 
r11ain sea intended in the conveyance ? 

iran Der D onck., a l)utch \vriter., ,vas in N e,v-N etherlancl 
son,e years, ancl publis11ed l1is description of it in 1656-
r.1f ter havin~ noticed D ela\,rare bay, he proceeds,-' N o,v 

'to pass over to the bay, in which the Ea~t and North r~vers 
' fall in together, and in which Staten-Island lies-and be-
, cause it is the most frequented and most populous, and in 
' and through it the most trade and traffick is carried on, and 
' also because it lies in the middle of New-Netherland, so it 
'is quasi per ex cellentiam called the Bay-it is th~ more 
' famous, for there the E ast and N orth Rivers fall in togeth-
, er, being ~wo very fine rivers to be hereafter more particu-
, larly de?cr1bed ; together.with several kills~ guts and creeks, 
' and some of them to be likened to small rivers and also na.-
, vigable; as the Raritan kill the kill of the Cul' Neversink 
, o... b "d h . h" ' ' , , oic.:-:- es1 es t at 1n t 1s bay, more than a thousand ships 

of burthen may, and all within the land make an harbour 
' ' 

: an~ mar lay , ~andsomeir, .~afe. fro in dang~rous winds.-
' 1:he ~ntr,ance int~ the bay ~s wide enough, and to be found 

without much danger, readily,by those Vv"ho have once beea 
: there, o~ have be.en well_ directed respecting it, and one can 

often with ease, 1f so minded and the wind serves inime-
' diately sail up, with one and' the same running tide from 
'the sea to before the city of New-Amsterdam ,vhich\s fi ve 
'miles from1the open sea, ,vith lull lading, h~wever large 
' or burthen ·ome the ships ruay be ; and in like mann er re-
, turn a~ain to sea ; but in gbing out it is u sual to corne too 
'under Sta en-Island, at the watering place, to lay in a stock 
' of ,vater ~nd wood, of both of which there is a sufficiency to 
'be had.'- ' One may come so, far in the bay, behind Sandy.., 
' Hook, t? take advantage of the ,vind and t ide, and wait f6t 
'the last messengers with lette1 s." 

,Ne_w-Netherland, was conquered from the Dutch, by the 
English, on the 2_7th August 1664, and Nicolts, who com-
~an~ed the armament, iI?mediately on the conquest, and 
1n c~nsequen~e of a comm1ssion fro1n the duke of the 2d of 
April preceding, entered on the exercise of civil government 
throughout the whole of the territory comprised in the grant · 
to the duke, under the style of his Deputy Governor. 

The letter from the duke to Nicolls, notifying him of the 
conveyance t~ Lor? Berkeley and Sir George Carteret, or a 
they, ~nd th~1r assigns have been usually denominated the 
proP.rzetors,;_.s dat~d on t!ie 28th Nov. 1664: but wh;n in 

@ mter,me iate time, 1'efore the arrival of Philip Carteret. 
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tl1e first governor under the proprietort, in the ensuing sum-
mer it came to his hands, it does not appear. 

On tl1e 1st December in the san1e year, he granted to Ba-
ker and his associates, a tract of land described as follows : 
' A parcel of land bound~d on the south by a river, com-
, monly called the Raritan's river, on t~1e east by the sea 
' which parts Staten-Island_ and the main, ancl to run n?rth0 

',vard up after Cull bay, till :you come to the first r1v~r, 
' which sets westward out of the said bay·, and to r un ,vest 
' into the countrv, t,vice the length of the breadth thereof~ 
' from the north ·to the south of the aforementioned bounds. ' 

The water7 parting Staten-Island and the 1nain, in the grant 
denominated sea, had; in the Indian deed procured by the 
grantees, in consequence of a previous licence from Nicolls, 
and on which the grant was founded, been denominated a 
river .-This grant, as it regards a large portion of ~he land 
granted by it, has been us uall}7 distinguish~d as the E l~zabet!i-
'Town grant, and tl1e claimants under 1t as the Elzzabeth-
Tor,vn people. , . • 
_ The proprietors, as soon as this gran~ came to the1t 
krio,v ledge, objected to it, that the duke having a1r~ad,y so!d 
ancLconveyed away the lands to them, tl1ere was ~o title 1n 
him at the time, and consequently the grant a nullity·. The 
Elizabeth- Town people, ho,vever, persisting to maintain it, 
on the ground that they had purcq.ased the Indian title, and 
that the grant had thereupon regularly passed to them; 
before any notice either to Nicolls, or then1, of tl1e prior a-
lienation by the duke ; a litigation between these parties res-
pecting it took place, and wl1ich still subsisted at the com-
mencement of the A tnerican revolution ; and if it is no,v 
to be considere.d as having ceased, it is to be attr ibuted either 
to that event, or to a length of possession under tl1e grant, 
or other circumstances the effect of a lapse of time ; and 
in a very early stage of it, both the king and the duke gave 
their aid to the proprietors, by formal printed declarations, in 
opposition to the claims of the Elizabeth-Town people.-
Governor Lovelace of N ew-York, in order to extinguisl1 tl1e 
claims of the Indians to S taten-lsland,made a fo rmal purchase 
of it from them in behalf of the duke on the 13tl1 April, 1670. 
A partition of tl1e entire tract conveyed by the duke to lord 
Berkeley, and sir George Carteret, having taken place, and 

. . r • 

the easternmo1ety, or East New-Jersey,having thereupon he· 
come the purpart of Sir George, the duke to the intent offur-
tJier assurance, ex.ecuted three st1cce5sive releases for it,one to 
sir ~eorge himself, on the 29th July 167 4, with the following 
descriptioh of its eastern boundary, " bounded on the east 
'part by the main sea ~hd part by Hudson's ri,ter ;' another 
to his grandson and heir on the 10th September, 1680, and 
the third to ~he earl of Perth, and others the then propri-
~tors, on the 14th Match 1682, \Vith the following q.escrip-
t ion of boundary in each: 'Extending eastward and north-
' ward along the sea coasts, and the said river called H ud-
' so?'s river from the east side of a certain pl_ace or harbour, 
'l}?ng on the southern ,Part of the same tract of land-(tl1e 
entire tra~t conveyed by t~e ?riginal conveyance from th~ 
duke to lord Berke~y· and sir George Carteret) ' and com .. 
' nionly called or kno\t·n in a map of the said tract of land i 
' by the name of Little Egg-Harbor, to that part of the said 
'river called Hudson1s tiver, v1hich is ih forty-one deo-rees 
' of latitude'1' 0 

, Nicolls by grant of 23d December, 1667, after a recital in 
' these words; '' Whereas there is a certain island, within tl1is 
' government, lying and being in Hudson's river to ihe west 
'of Long-Island, between N utten Island and the n1ait1, ahd 
' south south ,vest from this fort, commonly called and 
'know~ by the name of the Great Oyster Island, it being 
'the biggest of the three stnall islawtds which lie there 
' near or adjacent one to another, to which said island ther; 
' appears not to be any particular lawful o,vner either na• 
' tives dr others, who have jt1st title, or clo lay ~laim to the 
same:-grants i_t to R0bert N eedham..:...this grantee the day 
after 1t conveys 1t to Isaac Bedlow whose rtawe it has borne 
from that time hitherto. ' 

Governor Andross granted Little Oyster Island being 
tl1e seco~d in size uf tl1e three Oyster Islands, kno~n also 
as Bu~king_ I_sland, to. ~'il~iani Dyre.--Tl1e elate of the 
gr~nt 1n this instance, 1s, as 1t respects tl1e month and th~ 
Unit of the year, left blank in the record of it. 

In 1683, a body exercising legislative authority i11 t11e 
c?lo~1y of New-York,_ under the style of the Governor, Co1t12-

.c.t, and Representatwes, pissed simdry, acts, and am.011 

I 
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them, one entitled ' An act to divide this province and de~ 
' pen<lencies into shires and counties,' with the followi11g 
descriptions of the bound aries of the city and coun ty of N ew ... 
York, and the county of Richmo11d. ' 1'he city and cot1nty 
' of N e,v-York to contain all the island con1monly called 
' 1 lanhatt·in island, l\lanning's island, and the t,vo Barn 
' islands, the ci tv to be called as it is N e"r .. York, a11cl the 
'islands above specified the county thereof:'-' T he COllnty 
' of Richmond to contain all State11-- I sland, Shooter 's 
' Island, and tl1e islands of meado,v, on the ,vest side tl1ere-
, of. '--These acts ,vere re-enacted in 1691, and as it r es-
pects R ;chmond county in the san1e terms, but as it 
respects the city and county of New-York, with the follow-
ing variance :-" The city and county of N e,v-York, to 
' contain all the island com1nonlv callecl Manhattan's Island, 
' Manning Island, and the t,vo Barn Islands, and 4;he three 
'Oyster Islands-Manhattan's island to be called the city 
' of N e,v York and tl1e rest of the ist,nds tl1e coun t}T •' 

1'he charter to the citJ.r of N e,v-Y ork 1686, contains the 
fullo,ving desc ~iption of its bounndaries-' The cit}T of N e,v-
, York, and the compass. precincts, and limits thereof, shall 
' ext nd and reach itseil, ns ,vell in length and in breadth, as 
' in cir ..,uit, to the fu rthest exten t of and in, and throughout, 
' all that the said island l\1anhattans, a11cl in upon all the 
' river~, rivulets, coves, creeks., waters, and water-cot1rses, 
'belonging to the same island, as far as lo\v ,vater mark'-and 
grants to the corporation ' all the waste, unpatented and 
' unapprop ·iated lands, lying and being within the saicl city, 
' and on l\J ~1nh tttan's Island, extending and reaching to the 
' lo\v water mark, in, by and through, all parts of the same 
' city and Manhattan's Island aforesaid.' 

'The cl1arter of 17m8 grants to them, 'all the vacant and 
' t1nappropriated grot1nd l1ring and b€ing on Nassau island ; 
' alias Long-15land, from high-water mark to low water 
' n1ark, contigtiot1s and fronting the ~aid city, from a place 
' callecl the Walllabout, to the Red-Ho@k, over against 
., :t~utten Island, that is to say, from the east side of the 
' vV allabout, opposite the then dwelling-house of James Ro-
' bine, to the west side of the Red-Hook, commonly called 
' t11e fishing· place.' . ...t\11d not,vithstancling, both as it respecte 

11 

. d d b the '\Vallabout and R ed• Manhattan's 1slan , an et,veen 1 ..J 1 d 
' I 1 cl th h 1 f the tip ana, or an Hook on Long- s an ' e w o e o .. d d b 

immediately bordering on, or expressed to be boun e. 1~ 
the ad;~cent waters, or respective riv~rs, had bc;en 1:r1or y 

rant;d to private persons ; the title of the corporat1on, as 
:ndt!r these grants., to the ~and bet,vee11 higl1 and lo,v water 
mark has never been questioned. . . . f 
· The charter of 1730, contains the following des~r1pt1on °k 
th boundaries of the cit)T :-' To begin at the r1~er, c:ee 
, oer ru11 of water called ,Spit Den Dityvel, over wh1c~ ki_ngs 
, b · dge is built ,vhere the said river or creek empties into 
, North riv~r, on the West-Chester side _the r_eof, at low-
, ,vater mark, and so to run along the sa1d river, creek 
, or run on \V est-Cl1ester side, at lc~v ,vater mark, 
, into the East river or Sound, and irom thence to 

cross over to N assat1 Island, to lo,v water mark the1 e, 
including -great Barn Island, Little Barn Isla~d, and Man-
nings Isla11d, and from thence all along . Nassau Islanu. 
shore at low ,vater 111ark, unto tl1e south side of the ~ed-

f> Hook, and from thence to rtin a line across the North r1v_er, 
, so as to inclu,de N utten Island, Bedlow's I sland, Bttek ing 
' Island, and the Oyster Island to low water m~r~, on tl1e 

we5t side of the North river, or so far as the limits of ~he 
provinc~ extend there, and so to ru11 tip alon g the ,v-~st. side 
of the said river or lo\V water tnark, or alon_g the l1m1ts of 

, the province, until it comes directly opposite to the first 
, mentioned river or creek, and thence to tl1e p lace ,vher e 

the said boundaries first begun.'-This charter also grants 
that the mayor of the city for the time being,' shall be 
, bailiff and conservat~ r of the waters if the No1:th and ~ast 
, rivers ' and accordingly all arrests on these rivers, '\'\· ere 
made bi the mayor as ,vater b ailiff, and the proc~ss fo: t~e 
purpose, ,vas directed to him.-Oi late, ancl probably ,v1~h1u 
twenty years, tl1e practice has by some ~1ea_ns gone into 
dist1se ; a11d in place thereof the process 1s d1rected to tl1e 
iheriff, and serve<l by hin1.-Th~ three Oy~ter ls~a11ds ,, 
and Shooter's Island, are respectively as relative to .1.vf, n• 
hattan Island, a11d Staten-Island, beyond or ,vest\vard of tl1e 
channel. 

There are records of 1nc,re than one hundred and thirty 
ra11ts, made at varioui tin1es, by the successive gover11org 

J 



. f T t,Y-York, during the first thirty•fi-ve )"cars irotn the 
t to different persons, for lands en Staten-Island ; 

conquesf.,tl..'. m o1·1·ginal graiits and others in the nature of ~on1e o ue , . 
<·onfirnzations, and the greater proportion ~f them subsequent 
10 t lte· release from the· duke to the proprietors of East-Jet-
ev; in 1632. · ·- y k d 
"''There was soon a controvers)' betv, .. ~en New- or an · 

l e,v-Jersey, concerning the northern boundary of the la:ter, 
or the points or stations, the wes~ern an<l e~st:rn ~erm1na-
tions of it, on the Dela\vare; and udson respect~vely~,vhe~ 
it began, cannot now, perhaps, as to a~y pr_ec1se period be 
ascertained, but as eaily a5 the year 1 ,~o, the assembly of 
?l e,v-York~ i11 an address to the governor, lord ~ella~o11t, 
n1ention'\ ' tl1at differences has· arisen bet,veen the c~t1pty of 
, Orange i11 this province, ~nd the _provinc~· o[ ~ast_ Ne~v-
' J ersev, and they therefore pray him to take into 111s_ con-
' sideriticn the 5ettlin'g the bounds between the two provinces, 
, It ,v~s at last, in consequence of m4tt1al acts by the re~pec• 

tive legislatures,submitted t? corn~issionets t?··~e app~1nted 
, by the crovv-1-1.-' The appo1ntment took place accordingly, 
, aad the commissioners having assembled and pear<i the 

parties, they on .t~e 7~h October, 1769, de~ree·d th_~t t?~ 
"boundary, or partition line.' between the_-colon~es pf Ne,v 
, York and ,New-Jersey should be a direct · line from the 
" fork or branch formed ·by the 3unction of t~e stream or wa• 
, ters called the lVIahackamack, ,vith the river called the 
, Delaware or Fishkill, in lne latitude of forty-one degrees, 
' twenty one minutes an~ t~irty-seve? seconds: a_$ ~oupd by. 
' t\1e surveyors appointed 'by: the said comn11sstoners, to. a 
, rock on the ,vest side ofl-Iud5o·n's--river, markecl by the sa1d 
t stli veyors, in the•·latitude of forty~one degrees, being seven: 
, ty-ni.n.e chains and t,venty..-seven link& t0 the southward, on 
, a meridian from Sheyden's house,forme1~ly Corbett's.'--
Both parties being ~lissatisfied ,vith the decree, as•it rela~ed 
to the point or station ·011 the Delaware, appealed ·to the king 
i 11 council, purs11ant to a right resijrved in the acts · of sub-
inission ; but in the course of two ycars·thereafter, they con ... 
eluded. to relinquish their appeals, and by like mutual a(~ts tea 
' adopt and confirm the line so decreed by tl1e coiT1missiou~ 
" ers and declaring that it ·was and should be the boundary 
' E>r partition line betw·een the l,vo colonies, and providing 

. . . 
J • ' ' .. 
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' for tl1e appointn1e:1t. of commissi~ne_r; on the p~rt o_f e~ -._ 
' ~o join in· ascerta1n1ng m~rk1ng 1t so that it m:gh_t be 
'sufficiently known and d1st1ngu1shed, and the comm1ss1on-
' ers were directed and required to mark t;ie ?efore _1ne11 · 
' tioned rock, ·on the west side of Ht1dso11 s river, w1tl1 a 
' str~1ght line throughout its st1rf ac_e, passi?~ th;ough the 
' place 1narked by the surveyors with the following words 
'and ·figures :-to wit.' latitude 41 ° nort~', and on the south 
side tl1ereof, the words JVer,v-Jersey, and on the north 
side thereof the words New-York, and to mark every· tree 
that might stand in · the ·said line witl1 five notches and c1. 
blaze on the north, ,vest, and south-east sides thereof, and 
to put up stG>ne monuments at one mile distance from each 
other, along the said line, and to number the said monu-
m-ents with the number of miles the same should be from the 
before mentione,d rock, on the west side of Hudson's river, 
and 111ar~ the · words New-Jersey on the sot1tl1 side, and the 
wprds New-York on the ·north sid~ of every the said monu-
ments. 
· o·n the 20th of April 1795, the common council of N e,v--
York, passed tb.e following ordinance, or bye-law and order : 

' It being represented to the board that certain persons 
' hacl. set up f uyck fences in the river, below lo,v water 
'mark, on the soutl1 side of Paulus-Hook on the J erse} shore, 
' to the oq;3truction of drawing seines for the taking of fish, 
' whereur>on the · follo,vinq ordinance was passed by· the 
t board: · · • · · 

' A law to preve~t the setting of fences or otl1er obstruc• 
' tions in the rivers within· the limits and jurisdiction of tht. 
'cityofNen·-York. -
· ,. Be it ordained by the mayor, aldern1an and commonalty 
' of the· city of N e,v-York, in com1no11 council convened, 
' ~lnd it"is hereby ordained by the authority of the same, that 
' no person sha~l set or plac€ any fence or stake or any other 
' thing whatsoever; in any parts of the rivers or bavs within 
4- the _li1n~ts and jurisd~ctio~ of the said city, by ~hich the 
: nav1~at~on of

0 
the said rivers or bays, or the casting or 

dra,v1ng of seines or nets for the taking of {isl1, may be in--
·' terr.upt~d or obstructed, and if any per~on sl1all or do set 
; ... r plac:~ any fence ors~ ~e, or any otl1er thing ,vhatsoever, 

I 
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" in any part of the said 1~ivcrs or bays, contra!·y to this law~ 
4 sMch person shall on conviction, forfeit and pay as a fine for 
t each off~nce the sum of eight pot1nds.' 

' And further that it shttll be la.wful for any person to take 
' up and remove any such fence or stake, or (?ther thing w hicl1 
'may at any time be found set or placed contrary to this Jaw 
' as aforesaid.' · 

' Ordered, that William Sloo, who is employed by this 
' board to take fish for the use of the Alms-House and 
' Bride,vell, do cause to b_e taken up and ren1oved, all such 
' fences or stakes, or other things, as may or shall be set j~ 
' the river in the 1nanner aforesaid, and which may o~ shal~ 
'obstruct or interrupt !1im in casting or dra~ving !1i~ sei~~ 
' r "d ' . as a1oresa1 • 

We have been informed, so a~ to be fullv satisfied of tl1e 
fact, that the fences and etakes \; t;re instanta"'neously removed 
by the persons by w hon1 they ,vere placed, and who at the 
~ame time disavowed ·any intention to obstruct the fishery., · 

We are, ,vith due respect, · 
) 70Ur obedient servants, 
' . . EZR1\. L?HOMMEDilil]j 

SAl\1UEL JONES, 
-EGBERT BENSON, 
JOSEPH C. YA TES. 

T~ .Aaron Ogden, 1Villiam S. Pennington, ' 
James Parker, Lewis Condict, and 
.A.lexander C. M 4Whorter, esquires, 
Con1missioners, &c. 
28th Septe1nber, 1807. 

NO. II. 
Observations upon the question 1ivhether by the grant of 

the dul'"e of York, of the 24th June, 1664, to Berkelev and 
Carteret, the right of the grantees ,vas limited to _high "'ater 
marl, on the Hudson river, or extended to the center of that 
river, usuaJy ter1ned tl1e filum aqure.-Charles the second, 
by his cleed dated the 12th l\1arch, 1663-4i, granted to the 
duke of York the Hudson river in terms by these words, 
'together also \Vith tl1e said river called I-Iudson's river.'-
The d 1ke afterwards by his deed of release dated 24th 

. 
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June1 1~64,, gi'~nted to Berkeley and Carteret, 'all that 
' tract of land adJacent to N ew-England, and lying and being 
" to the ,vest,vard of I .. ong-lsland and Mamhattan's Island; 
' and bottn<led on tl1e east part by the main sea, and part by 

. ' Hudson's river, and ?8th upon the west, D elaware bay or 
'river;' 'and als? all rivers, 1nines, minerals, woods, fishings , 
' hawking, hunt11:~, and fo,vling, an<l all other ro\ ~lties, 
' profits, co1nmod1t1es, and hereclitaments whatsoever to the 
' said lands and premises belonging, or in any ,vise ' apper -· 
' taining ,vith their, and every of their a ppurtenances, in as 
'full and ample a manner as the same is granted to the said 

duke of York.'-The idea that the right of the duke's 
g:rantees is lim~ted !o high 'Yater mark upon the H uclson, a-
rises from considering the river as a public one, in which the 
tide ebbs and flows ; and of conrse at the time of the duke's 
grant, the soil and the_ water over it belo\V high \\'ater n1ark, 
at th~ common Ia,v belonged to the king, and has not at 
any time subseqttent p assed out of h im to any i 11t iv idual, 
a~d ,of _course the sta~e or public body that acquired the 
king s right became entitled to the ,vhole of this r iver ; or 
else that tl1e river passed to the cluke by tl1e king's grant , 
but di? not pa_ss by the duke's grant to Berkley and Car--
teret, 1t not being granted to them in terms-and ,vas carried 
o~ course by~ him to the crown t1po11 his acqt1iring it.-If the 
king ha~ po,ver to grant the river, it is presumed no 
person ,vill doubt but that it passed by the grant to tl1e duke 
-That he had such po,ver at the comtnon law, satisfactoric,, 
Iv appears from Mr Hargr ave 's law tracts, 1 cl 17.-The 
·Hudson then ceased to be a royal river on the 12th ~farch 
1 ~64, an~ ?eca~ne_ the private propert~ of a subject. B,i 
this trans1t1on . 1t 1s st1ppo~ed it became subject to the law 
t?at reg1:lates 1nlan<l or private rivers, anti lost the preroga-
tives ,vh1ch regulated the right to it, ,vl1en it \Vas the property 
of tl1e cro,vn. 

* B~ th~ fc,n~lal law all ~avigable rivers ,vere co111pl1ted 
among ~he 1 e~<1l1a; from tl11s source a11d from certain politi-
cal cons1derat1_ons, . the same principle passed into the com-
111on law, and 1t being once establ"shed, that a na\' io-able river 0 . 

l .ilac.k. fto n . 27 4.-2 do. 2 9, 

, 



belonged to the king, all his grants re~pedt'ing . sucl1 River 
were subject of cours~, to t~e ~o~struct1on p~cul1~r to royal 
grants. If therefore, the k1~g owned _the s~1l ~dJac~nt tu i~ 
~1avigable river, and granted 1t t~ a_subJect, ?1nd1ng him upo~ 
the river, the gtantee would be l1n11ted by high water mark-
the grant b~ing construed most favorable. to the king, and 
noth~ng by intendment being taken ag.ainst l11mo-The o,v~ers 
of the ~oil a "ljac-: nt to navjg-lhle rivers, are therefore pr1ma 
facie, not owners of any part of the river; and if they claim 
title to the river, it must be strictly shewn by a grant from 
the king in express terms, or by· prescription.-* It is_ well 
kno\vn that the law in respect to fresh rivers or private 
rivers, as they are frequently tern1ed, is directly other,vise, 
and that such rivers of common right belong to the owners 
of the soil acljaceat ; and that this o,vn~rship, prima facie in 
all cases extends t,sque filum aqure, ,vhich arises from the 
cGnstru.ction of the grant of the adjacent soi], binding the 
grantees upon the river, all such grants by construction, carry-
ing the right of the grantees to the filum aqure. t ,.fl1is con., 
strt1ction of la,v so favorable to royal property, is one of the 
prerogatives of the cro\vn, and never adheres to any descrip.., 
tion of property, ( except in some special cases ot tenure by 
knight service) ,vhen sucl1 property ceases to b·e royal:\:.-lt 
follo,vs then conclusively that if the soil adjacent to a nav1ga.,. 
ble river together with the river itself, become vested in a sub-
ject, and st1ch subject make a grant of the adjacent soil, bind .. 

· ing the grantee upon the river, generally ,vithout restriction, 
that such grant mu.st receive the san1e construction as is in.:. 
cident to every grant of soil adjacent to a private river; 
otherwise that quality of the property vv hich springs from 
prerogative only, would adhere to it after it passed into the 
hands of tl1e subject, which according to all the case& can 
never be. The true doctrine then is, that at the ccm 1non 
la\V, \Vhen a navigable river becomes vested in a st1bject~ 
it ipso facto, becomes a private river, and all the la\v regu: .. 
lating the rights to private rivers necessarily attaches to it_, 
subject however to tl1e right of government, and to the jus 

• 4 Bur. 2164·.-Harg. law tracts, page 5. t 1 Black. con1 . 248-9. * 17 Vin. ab. 96.-1 Pur. Wm. 253.-5 Co. Rep. 56.-Prin. law, 85. -- ..... 
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.. : 1· · hereafter spoken of.*_:In t .. e great ,as~ ot t',.·~ 
,.to 1c11m, ·b d £ th · · s the lords Barcla'-T prescr1 e · or t~ r1 v er evern- J - f u . 1 T 

• • •• 4 ztre jiiluni aqua: as parcel of tl1e 1nanor o .uai c a5, rivet, usq , , J • 1 h l t d tl1e 
and rove~ his presc~1pt10~; ?:UPJJ:'.)Se ~e ac gra? ~,.. "\ 

4 
... 

irian~r binding upon tne river 10 the us·ual ~orm ; 1i ln pi~ 
· d. 0 on·e could doubt but tl1e whole manor '\\'0ulcl have u 1ne n . · • · I · ' · d 00 idea, that the section of tl1e manor bet,veen 11g': 

t.,asse fi] , . d . h ntor vater mark and the_ um aqure, ~<tmanil.e 1n t e gr~ .. , , 
could only be entertained_ ~or~ moment_, ~pon tl1e ~n.1ppo~1t1~n, 
that the binding by the , river 1n terms l1m1_ted the grant to tne 

· r in-but when it hr considered ~hat 1f the boundary be 
ma g . r. . h b" d" . 11 b tl-,o r1"-Ter carried to tl1e nlum aqure, t e 1n 1ng 1s equa ): y av. " • , 

the whole resolves into a question of construction, ,vh1ch 1r1 

the cas~ of all privat~ grants, being most unfavo:able. to the 
grantor, at orice exting~i?l1e~ th~ idea of the af@re~aid sec.., 
tion, of the manor rema1n1ng 1n him after such gr~n ..... 
. Every naviga!Jle_ river, thus ~acle _priva~e ~y t~e gr~nt of 
the king, like the, rive~ ~evern., 1~ still subject, as 1s ... o~ 
that river, to two d1st1nct 11ghts.t--tst. T~~e 1gi1". 01. 
' overnment over it, which the supreme po,ver or the .na~1on 
~ecessarilv retains, in reference to the safety ~f the na~1or:~ 
and to the customs. ·· ·· 2nd. 1...,he jus publ1cum, as 1t Is 
ter1.ned bv Lord fl ale, or tl1e public int~rest, that the people 
have of p.assage and r€passage ,vith their goo~s ~r ,v~at~:--
For as ~hat great judge says, speaking of a nav1gabte r1ve1~ 
o-ranted to a subject, ' The people must not be obs:ructe~ 
l)by nuisances or in1peached b>: exa?tioris.' ' For. tlie JUS p~t,o• 
, vatuni of the o,vrier or proprietor 1s charged ,v1th and sun ... 
'jected_to; tnat jus_. publicu1~, ,vhi~il ~el?rigs to_ tl1~ kin$'"' 

subjects, as the soil of an h1gl1,vay 1s, ,vh1ch thcu ;11 1n P?H~t 
, of property· it may be a pri,Tate man~s freehol?, }Tct, 1t ij 
t charged with a publi~ intere~t of the people, ,vh1cl1 1nay 1i0t 
' be prejudic~tl or damnified.' . . . 

. It may not be amiss to remark furtl1er, that 1f Judg~ 
Tucker's opinion; as expressed in his Blackstone,+ ,be true, 
' that all prerogative tights in t11i~ country ceased at tl1e r~ .. 
volution ;' it seems necessarily to follo,v, that the la,v aprl1-

Ha.r. law tracts, page BS. 
t Ha.rg. law tracts, page 36. 
l Pag-e ~37, 
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·able to tl1e rights of private i-iYers, became ~otn:non tf') pub~ 
lie or naYigable ,vaters also, ,, .. and that pecul1a.r right by p~e-
rogative inhere~t in the cro\vn, ,vhich ~ccas1on<:d the ~1s-
tinction in la,v, 1n re~pect to. these t\v o kinds of rivers .he~ng 
extinguished, no dis tinction I? the Ia,v, as to sue~ descr1pt1o_n 
of ,vaters ren1J1ncd .--It 1s presu1ned therefore, ~t this 
day, that the rights of indi\~iduals, as relative to public ~nd 
private rivers ar~ l~recis~ly_ the sa~e-all, ~owev~r, subJ~Ct 
to the t,vo desc11pt1on ot rights before part1cular1zed-v1z. 
'The 8Uperintending right of the govern~ent for . the purpo" 
ses of public safety and revenue, and the JU!3 publ1cum. . 

This statement and consideration of the law, accords v 1th 
the practice and usage, and with the co_mmon understanding, 
jt is belie;~ed of the people of the United States.t . lt was 
no doubt, under this vie\V of the subject, that the enlightened 
commentator of the la,vs of Connecticut, lays down the law 
to b~--that ' all rivers that are navigable, all navigable arms 
' of the sea and the ocean itself, oB ot1r coast, may in a cer-
, tain sens~' be cons1derecl as common ; for all citizens have 
' a cornmon rjght to their navigation, but all adjoinin_g pro-
' prietors on navigable rivers, and the ocean, have a right ~o 
' the soil covered 1vitl1 ,vater as far as they can occupy 1t, 
' that is to the channel, and h;ve the exclusive privilege of 
'"'barfing and erecting piers on the front of their lands-
' Anv pers< n therefore, has a right ~o sail thr?ug~ the water , 
' that covers the land of another, ,v1thout being hable for a 
' trespass, in the same manner as one n1ay pass through the 
' air that is above the land of another, but no man has a 
' rig11t to do any act in the navigable ,vaters in front of a- ' 
' nother's land "rhicl1 can affect the soil, as wharfing ore--' . ' recting pier~, for in this there is an exclusive. pr~perty-
" t.ho11gb the1 e is not in the ,vater-nor may adJ01n1n~ prQ ... 
" prieto! s erect ,vharve~, br~dges ?r ~am~, across navigable 
' ri\•ers so as to ob-)truct their nav1gnt1on. 

It is presurot d iYir S\viff meant to be understood, that , . 
su.cl1 was the undtrstanding of the coi11mon law in Connecti-
cut and it is belicve<l that such is necessarily the under-
stat:crng of the cornmon lnw in every state in tl1e Unioa 

;nee the r evol11tion. 

2 Bl~ck. Com. 262. 

T he r esult of the ,vhole of this doctrine, then is, that upon 
the strictest principles of the common lavr, the grant of the 
cluke to B erkeley and c ~rteret, binding them on th e east by 
f~e Hudson carried thei~ right of soil to thf' filu.m aqure of 
t hat river-that no r estriction in that grant \Vas 1nten?e<l by 
t he grantor, every one wl10 reads it ,-v ill r eadily admit.-lt 
conveys in tern1s, all the land lying to the west\vard of Mai~-
h attan Island. If an adherence to express term s of gran~, is 
to be so much attended to, as is contended, a more plausible 
a rgument arises f1:om consi~ering the land under the_ H ud-
on as expressly 1ncl11ded 1n these \V0rds, and carrying the 

rirrht of Berkeley and Carteret to the eastern n1argin ot the 
r1~:er, (han limiting them to the ,vestern ; an cl \vh en it is ob-
served, that the grant coi1tains ' all rivers,' it is presumccl 
that instead of any restriction of tl1e property, that was 
the subject of the grant being intended. rfhe intent. ,vas 
that it should embrace all property, that by tl1e most liberal 
construction of tl1e law could be brought \Vithin it.-There 
being then no intent on the part of the grantor to limit the 
grant ,vithin the extent the eonstruction of la,v ,vould 
otherwise give 1t.-If the statement of the la,v herein con· 
tained be correct, the conclusion on the question is inevita-
ble, 

That the grant to Berkeley and Carteret at the time it was 
n1ade, carried their boundary on the east, to the filum aqure 
of the Hudson river. 

We are gentlemen, respectfully yours, 
AARON OGDEN, 
ALEXANDER C. M 4WHORTER,. 
WILLIAM S. PENNING1-.0N 
J A~ll~S PARKER, 
LEvVIS CONDICT, 

T o Ezra L' Homnzedieu, Egbert 
Benson,, Saniuel Jones, J oseph 
l'. Tates, Commissioners. 

September 29th, 1807 
, 
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NO. II • -~ 
G TL'EI\4:F.~, 

E FOIIE a verbal conference, ,ve beg leave furLher t . 
s ub1nit !or your consideration, · . 

1s~.-Certain ex!racts, and an affidavit, marked A. B. C. 
D. E . 
· 2ntl.-That a port h2s been established at Pcrth-Ambov, 
e rcr s1nce the settlement of N e,v-Jersey ; and that the i{1-
habitants of N e\v .... J ersey have been al\vays in the constant 
p1·acticc of building v1harves, erecting piers, establishing 
ferries, and taking fi sh and oysters in the ,vaters adjoining, 
vithout aJ?.~r n1atcrial interruption or question till of very late 
·e~rs. ., 

.s~I.-.c'\. clause in Smith's history of N e,v-J ersey, des~ 
cr1b1ng l\t1anhnttan's Island as in Hudson's river. 
· 4th.-1"'he duke of York's gl·ant to Berke1ev and Carteret 
of f'Te,v-Jersey, ~n J une 1664, binds the te{.ritory th~rei~• 
co!1veyed, ' on the east, part by the 1na:in sea, and part by 
i ~ udson's· ri ye:r/ and hath upon the ,vest, Delaware bay·· or 
rrver. · · · · · 

5 th.-~'\lhether to take Staten-Island out of the duke's 
grant, it n1ust ot be she,vn that it lies east of the main sea ? 

6th.-:-Vi1hether this can be she·vn in any other way, than 
PY ptov1ng that the So·und, ,vhich separates it from the 
Coutinent and ma~es if an island, is the Main Sea ? 

7th.-,, 1 hether the word 1nain as connected ·,vith sea , 
~nust not be pres11mcd i legal <ronstruction, to have been 
introduce<l jnto ~he g~·ant for s01n~ pur·~ose, and ,vhether anJr 
~u::p?5e c~n ~e 11nag1ned but the obvious one of giving a 
clenn1 te 1nean1ng to the \\'"Ord sea; and to do a,vay all uncer-, 
tain ty in the c-aJtern boundary, which might arise fro n1 con .... 
founding v0un<ls, straits or ~rn1s·of the ·5ea, ,vith the sea i '. 
'{-,.1;:-? . . .. ·' _. : u r-.. .1..&.. • . 8~~--: :~ ... heth~r the term nzain r_ea has not a precise legal 
s1gn1ncadon, wh~ch corresfonds ,v1th the vulo·ar or comn101~ 
~;gnification of it, and synonimous with ccean°; and whethe; 
~~1 is be not chief.fnstice Hale's idea in his description of it, 
,v hen he says-' I'he part of the sea which lies not ,vi thin 
· :he lJOd), of a ro 1ntry is called the main sea or ocea J ' ' 

• • l • 

• 

9th.- T he duke by hi5 suhseqt ent connr t~atory ~rant~ 
of Ji: ast-New-Jersey, of 1680 an(l 1682, declares the e .. ,st ern 
boniicl-:\ry to extend, ' east,vard ancl 11orthward a~ong t.~ sea 

c,~t ' ,;ind the said r iver called I-Iudson' s river ,' c.-
coa., s, " . . · t the ,-rest• \Vh~tller tl1e salt 1neado,vs , ,vh1ch chiefly const1t': e · h 

,.., · f h ound "llnd h' h ·1 '" hirt,· n11les from t e ern n.1arg1n o t e 5 , u ,v 1c s '- . . · . f. . 
ocean can be considerecl the sea coast , ,vh1ch 1s c&.!llcd ... or by 
th"" 'r.-r~nt . and more especially ,v hen t 1e confirn1atory grnnts . 
~ul:l~, and all and every is~e, islands., &c. ? Co_uld th. e duke, 
or any ·other perso11 conceive, that tl1G ltgal title to Staten-

• l • l . I sland, still rema1neu 1n nm. . 
10th.-Whether the grants of the duke are to be c!rcum-

scribed ,vithin the litt1s, there co~ld have bee11 any islands 
meant to be conve)recl tl1ereby ? 

11th.--, v-hether the duke must not be presumed to h~ve 
granted under legal advisem ent? A11d wheth~r, accorcl1ng 
to the 1nost approved rules of construction, his ,vo:<ls ot:gh~ 
not to be taken in the strongest and largest sense aga1nst him· so as not only to import as much as they do in comIUon use, 
but also to include that significatio11 which is kno,v11 and re-
ceived among lawyers-see Puffendorf, lib. 5, ch. 12. ~ect. 
13,-And whether the ,vords main sea, t.1nderth~ above_ 1<l ea, 
do not n1ea11 1nore than the ,vord sea, ment oned_ 1n the 
grant of Nicolls to the Elizabeth-To,vn people, as lying be-
tween Staten-Island and the ~ain land? 

12th.-'I'hat the Proprietors of East-N e\'1• Jersey, had 
great controversy with their first settlers, and on that ac-
count could have had no. wi3h to have the weight of th e 
cro,vn thro,vn into the scale · against tl1em, by having a con-
troversy with the royal governor respecting Staten-I slan<l ; 
e5peciall,.r ,vith the arbitrary and tyran11ical gove1 nor An-
<lross, ,vho shewed at the same time, his po,ver and his ,vant 
o f justice, by actually imprison~ng gov~rnor Carteret,. of 
1.-J·~w-J ersey, for the bare assertion of his la\vf ul autl1or1ty, 
~n parts of New-Jersey· not in contro~ersy.--Tl1e ab0ve 
is s bm1 ted as a reason, ,vhy the proprietors of New-Jersey,. 
di(l not assert their jurisdiction over Staten-Isl,lnd, f urtl:te A. 
,· l1an is r cferrec.l to in tl1e extracts submitted. 

13th.-That an Indian title has never been considered in, 
Ne1,v-Jersey, any objection against one regularly deduced 
from the cro,vn.--Besides tl1e purchase of go,,ernor Lo 'e~ 

• 
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Iace fron1 the indians, for the Duke ~'as 1-01670 and t . 
to his 1 f 16~4 , , an erior. . severa grants o , 1680 and 1682 b which , ll 
the rights he had at those times h ' y 3 

14th Th t .f b ' must ave scvere11Ily passed • 
• - a i a grant e res tr. cl b I 1 

chain, or a natura] land mark, on I~te y a_ctua eng~h of 
nothing can be presumed to have b t ie marg1nr of a river, 
as far as we 11ave h d een conv_eved iurther-and ' a opportunity t . - h 
grants and patents, \vhich have b o 1nspect t e several 
appear to be cnpable of bein een. she\vn to us, they all 
the con1mon law constructio~ refccnciled on this principle, to 
fore submitted ; except perhao de.eels, th~t we have hereto~ 
to,vns, ,vhich seem to b ps, in the grants to s01ne 

. e gtants of J. ui-i d" . po;at1ons, over lands ,vhich had b s I~tzon, as to ~or-
be,.thereafter p~1rchased by th . Ieen prev1ouslJ', or mig·ht 1 h ,. r e sett ers. , · 

5t --1 hat the com1nission . .-
northern boundary of N e1 s who detern1ined thp. 

I• ew-J ersey 1 "-f sett Jng the eastern bound . h ' . ,vere exc uded fi·o1n 
missioners marked th :Ik)r- ence it was, that the com .. . . e rov on th t . d river, ,v1th a straight line th e wes s1 e of Hudson's 
passing tltrougli the plac ro;gh0ut the surface of the rock . 
veyors, with lat. 41 no~t~~r eg on te rock by the . surl 
rock, the words New-Jers: ~n on t e south side of the 
the words N e,v- y ork . and hy, a~d, on the north side wit11 
lllark t_he east side of ;he sai~n:e it is ~lso, that they did not 
York, if thay had d "d d h ._ock ,v1tfi the ,vords New 

l 6th.-Further ;bc1 e t. at to be the eastern boundary ., 
1 servat1ons on the , · • . • 

severa grants fron1 the duke ind con~truct1~n of the 
law construction, heretofore' b e~enddent ~f th~ common 
llarked N 0 • 2. su mitte ; which p'aper is 

\\''e are with due reel t · 
~pee , your obedient seryants 

AARON OGDEN · -~ 
vVILLIAM s. PENNINGT 
]ilMES p ARK ER qN, 
LEWIS CONDICT 
-!l.LEXANJ)ER c M,w +t:! E-zra L' Honzmedieu c, . I • JlORTEij. J , 0amue ) 

se ones, Egbert Benson, JO- ( 
'ph C. Tates, esquires f 

Commissioners &c &c '& ' ' . . c. 
30th September, 1 eo7. 
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NO. IV. 

. -,,,, . , 
L . 

GENTLlMEN, 
IN answer to your observations on the question, ' Wheth..i 

' er by the grant of the duke of York, of the 24th J une1 
' 1 ~64, to Berkeley and Carteret, the right of the grantees ,vas 
'limited to high ,vater mark, on the Hudson river, or ex-
' tended to the center of that river, usually termed the jilum 
' aqua.' It is requisite for us to attend to one principle, 
stated by· you, in its application to the grant from the king 
to the duke, and the grants from the duke ; namely : that at 
th.e comn1on law, when' a navigable river becomes vested 
' in a subject, it ipso facto becomes a private riv·er, :ind all 
' the law regulating the rights to private rivers, necessarily 
'attaches to it'.--Although., as will be perceived, ,ve for-
bear fron1 the examination of this principle, still to guard a-
gainst presumptions from our silence, we think proper to 
declare, that we do not admit, because ,ve do not discern, 
the law to be as we conceive you advance it; that when the 
soil adjacent to a navigable river on both sides of it, togeth-
er ,vith the river itself, becomes vested in a subject, and such 

. subject makes a grant of a pa1 eel of the adjacent soil, on one 
!ide of the river, boundjng the grantees l1pon the river gen-
erally withot1t re~triction, that the right of the grantor to the 
river, comprehending the ,vater and the lancl coverecl ,vith it, 
and the right 'lf juris<liction, (if he shall also happen to have 
such right) to extend bet,veen certain lines from where it is 
so bound to the river, on the channel, ,vill pass to the grantee. 

Supposing however~ that \V hen the case was a res integra 
or allowing a convenient time to Berkeley and Carteret, afte; 
the grant to thetn, to inform themselves of tl1eir rights ; it 
1night then l1ave been made a questi0n as to the rules bv 
,vhich the grants of the dt1ke ,vere to be construe'd ,ve sa; 
h h h . , .,, 

t at t ese av1ng been a cotemporaneous exposition, and a 
\tsage or practice in conformity with it, for a periocl little 
short Qf a century and a half, such question m11st no,v be 
precluded. 

The_ gra11t fro1:1 the ~ing to the duke, besicles passing an 
e?ta~e 111 tl1e territory, further grants certain rights of juris-
diict1on, or governm~:gt, and which as to be d~1lcriminaced or-

.. 
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bstractcd from his estate or interest in the territory·, com .. 
prehending the rivers ,vithin it ,ve shall denon1inate his right 
,f jurisdiction ; and although the duke, as betv.reen him and 

tl ___ king, \V' s certainly to be considered as a subject ; yet in 
cJ .sequence of his right of jurisdiction, his grant were to 
receive the like construction as if they h~ d been in1mediately 
from .the sovcrei~n, with?ut t~€ intervening grants to him ; 
~1nd 111 that sense, and 111 reference to th:lt construction 
of hi~ grants, he ,vas, ~s bet,veen him and his graRtees, to be 
cons1dered as sovereign, and so the Ia,v has al,vays been 
rcce · ved in N e,v-York ; and accordingly every grant~e has 
bueti decla:·ed to have sued out his grant at his peril ; and as 

consequence, if he deceived the duke in his suggestions for 
it, th~ grant ,vas void. An~ further, the grants .of the cor-
poration of New-York, for tne land bet,veen high and lovr 
,vater mark, mentioned in the statement we have delivered 
to you ; and the grants ,vhich are still eonstantly n1ade by 
the comn1issioners of the land office, under the autho~ity of 
the state, for the soil belo,v high water mark,where it had 
not prior t? the American revolution, been expressly grant~ 
ed ; either by the duke before or after his accession, or by 
his successors, to the cro,vn, after his abdication, all rest on_ 
the ground, that ,yhere the grant for the adjacent land ,,va 
bounded generally by the river, nothing passed b~low high 
wate~ mark ; or in fine, that the gra~ts by the duke, as i~ 
regarded the rules by ,vhich tl1ey ,vere to be constrned, were 
o be deemed royal grants. . 

,vhether the laiv of N e,v-Jersey has been held, that ,vher , 
he proprietors, prior t0 the mode afterwards observed, of an .. 

propriating lands, by warra_nts from council of prop.rieto~s 
to t?e surv~yor gener~l, ~11ade a grant of land adJacent to a 

_ navigable rive:, so ,v1th1n _the fauces terrte_. of ~he territory 
granted to then1, as u11quest1onablJ to pass ,v1th 1t, and bind,;, 
i~g the land generally on the river ; the grantee, as between 
1nm a~d the ~roprietors, ,vas in virtue of the grant . for th. 
h~nd_, also ent1tled to the river as far as the channel, we are 
not informed ; but suppo~irig the la\V so to have been held; 
and conseque1 tly that as stated by us, it is to be dee1ned the 
1~:re lex ~oci of N e,v-Y ?!k, and as such n_ot affecting the 
115h s of ... e,v-J er~ey-s:111 v ·e triu~t ~ou pill be sensible, 

25 
' · • . . . \a· fu·. nrlan1.ehtal in t vere ... 

! -- . . • h ving rto,v become ~s i '. ' • us to depa1 
_nat it a . . ld be highly unadv1sable in . f 
our state, it v, ouly co but we have a perfectly sadt1sda.ct~rl~ 

. ot on .) ' d f un e 1n l, Lv 
fron1 1t-n e ,v;,is sllfficient ,varrant, an o stat<-· 
conviction, thed=-r t b~ applied to tl1e case or co_lony . h.,., 
l f E nglau , ai:; 0 • • and that it a a,v O · 1 dopt it 1n the first instance, 
to assu1ne anc a. ; . 
'h .. • e to persist in it. . eet ,,r1s . . b d t ,v e rema1~ ,v1t ~e respec ,, 

Your most obedient servants, · ,, 
EZRA. L'l-I01\'1MEDIEU, 
SAMUEL JONES, 
EGBERT BENSOr:r, 
JOSEPH C. YATES 

k A' on ·o,fl'den Alexander c. 
l o ar " ' . · . S p M· TVhorter' TiV1lhani . • e-n-

. t n r ewis Condict, and nzng o , .,L, . I • 

James. P~rker' e$guires, 
Comm1ss1oners, &c. 

soth September. 1807° -
t' ... 

CENTLEMEt~, • • d h. ttestion in the lig t 
V\TE have h1tl1erto considere t 15 qf 1 d l)'ing in navi · 

- b" t to another O an • of a grant fro1n one su .~ec 'no- in tl1e conclusion 
()·able \Yatets.-Supposfi?g ·-rrhe. are. ,vr:f the subiect; yet ~he 
o . l . h drawn roth t is v1e,v J • cl.ff 
,vh1c 1 we. a~e h·. h tand presents to the mind a i er ... 
1·eal situation 1_n ,v ic . ,ve s , 
ent vie,v oi the question. . .. = f om his brother Chai les 

l 'h d k f York rece1,e r . 'h · e n e o fl d . Amtr1ca at t at tnne 
2nd, a grant of a lar~e tract o £ an purpose ~f settlemc:nt 
little better than a w1~trnest p·oiwers of govern1nent. The 
and improveme?t, Wl~ amp e £ ne colonial gov r: • 
duke, finding this territory too large :k~n possession of in 
nterit, before the country ':'i~s -~v:Uor' this country' of near 
his name, granted a large 1str1c d fron1. the rest on the 
t,vo hundred miles exi ent, separate .. . th like no,v-

d b 1 rge navigable watet s, w1 ' 
eastern bol1n ary, Y a f h. r: nds at that time high 

rs of government, to two o 0
1s ne , · . 

I 
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• in the eonn~ence of the kin ·- . 
~ole putpose of enabling tfe This grant b~ing mncle for rli . 
improve_ the country; thereb grantees to plant a colony . j 
the emp1te.-We a rehe y to benelit, extend and , an 
al principles of 1a: aristd that this grant, from th protect 
~or~, ~t:ing the grant of a:~n1herefrom, without a:/;:i:~ :n: ~;fe \~om the ~e of !he sea ae:J:de~t c~~ony, carries with 
g

ranted 1 e.. est Jt should b av1qa e ,vaters adioin-
w 1at 1s yet t b e said ti t J shew upo h o e proved . , 1a we take for 

it the pawn w at ground we say ;h we will in the first place, 
appr@hend ers ?]If government. Th at the grant carried with 

' ,v1 not deny th estate of New-1:· o k 
were granted t at the p r ' we out the who! o, a~d vested in the d o;ersf of government 
Carteret and ; !~~~tory conveyed to ~i~o- yor~, through. 
as full and amp! ey, the territory is , m his grant to 
on takin e a. manner, as th c<;mveyed to them in 
Po 

g possession of wh· I e san1e 1s granted to h. 
wers of go 1c 1, the 1m-

duke and thvernment, under the immgrda~tees assumed . the 
e crown . d . e 1ate aus · f jwo, after a partition h;d3:: m sixteen hundred ~:Js ? hthe 

t~;sEey prJoprietors, the du~:~ madde bet,veen East an~iWg. ty-
ast- ersey . m or er to fi est in express t proprietors, made a con rm the title of erms co new gra t · . 

: to exercise all n~ces:veys an authority to th; m wh_1ch he 
, powers, authorities ~ry _go:ve;nment there w·p{opnetors, 

matters and th· , JUr1sd1ct1on goT" ' it the same 1ngs, h" ' vernment d 
grant to him. Sh , 1ch he himself d . , an other 
of government f ouldh It be said that a gr er1vfed from the . rom t ant o th )et we apprch e crown to a sub' • e powel'll 
that defect . ti endj/hat the assent of th~ect is not alienable . 
mation of Charft t is assent Was given : crown would cur; 
teen hundred :s ~nd, datt.d the thirt:enff~ars by a procla-
' Whereas our rth seventy-four ; where. ay of June, six-
, George _Carten} t trusty, and well belo::d he says that, 

t~e province of N. y grant derived und co~ncellor, sir 
, diction there f I cw-J e~sey, in Amer· er us, is seized of 
' charge and o a~ proprietor of th ica, and of the 1· uris• 
, . command 11 e same . d . 
• vmce, forthwith t~ • 1d" pe~sons inhabiti~ w~ o strir.tly 
, ~ent, which ar y1e obedience to the I g m silch pr,;~, 

su- Gcorfl'e e-:i~ e, or, shall be there establ~.whsdand govern-
0 cu 1.cret A · • 1s e b h • - a1m1lar reco . Y t e said gn1za11ce of the right 

• 

ff 

0
£ govemme111t, is co:ntail).ec}. il). his majesty's letter to the 

.deputy governor of New, Jerse.y, dated the nintlii day_of pe• 
.cember, six.teen hundred and seventy-two.--Th1s right 
,;0f govern~ent thus granted and con~rmed by t~e duke, 
and recogn~-z:ed by the . crown; was m fac~ exercised by 
the proprie_tors, ~pwards of thirty years, tiJ,l it was volunt~· 
r.ily surrendered l?y the_IU to, and accepted by the crown, m 
the beghpi~ng of the reign of queen Ann, on which it be• 
came a royal government, and remained a separate and Qis• 
tinct colony until the revoluiion, when it bec;ime an inde• 
pendent state; we therefore think that we are correct, when 
we say-at least for the purpose for ~vhich we use it, that 
the right of government passed with the soil to the New-
Jersey proprietors. 'fhat it could be the 4ttentioµ of the 
parties concerne&l, that so extensive a district of country 
should be seperated from t~e remainder of the territory, e• 
rected into a distinct colony with ample powers of govern· 
1p.ent, the territorial lines of :which, njne tenths of its whpl~ 
distance, binding on navigable waters, should be confine~ 
,vithin its own shores, a:1d 110 shut out from navigation, the 
free use of which be}ng es11entially requisite to its existence 
· and prosperity ; cannot as we apprehend, J>e easily conceived 
of, nor for a moment gain credit with any impartial man, 
~cquainted with. the history and geography of the country? 
When however, we Jook into the grant/> themselves, we kod 
this right abuµdant}y recogni;r,ed; imd in one of them in ex-
press terms provided for~ ~n the original grant from the 
duke of York to Berkeley and Carteret, we find this strong 
l!ntl i!l),pressive language:-' And also all rivers, mines, 
'minerals, yroods,Ji,~hing, hawking, hunting ~nd.fowling-
' and a}~o all other royalti,s, profits and commodities, and 
• hereditaments, whatsoever, to the said land and premises 
• belonging, or in any wise appertaining, with their and every 
' of their appurtenances, in as fq.ll and ample a manner as 
'the same wa,; granted to the ~aid dqke of York.' 

Caa. it be said with legal Ilropriety, that the free use of all 
navigable waters, washing the shores ot an independent col-
ony, is not :appertaining to the territory, and among the re-
~lia of the crow{1 e~pressly granted ?--The settlement Qf 
~cw-Jeney was fostered and encourag;ed by the duke of 
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'f ork and the cro,vn ror the fi t t· , · . ' 11 ext · . o . tnc e1np1re.--Can it en5io?;:1, protect1on and b 
was rntencled to beguile tlie fieasonably be supposed th ep~· 
t~en~ _out from the navigable rst settlers there, and then ah It 
l nat ,t the_v !uok an ovster in ;~aters adjoining their sh s u~ 
~n ade l1a !Jle to be drt{gged b f_1 ont of their lands the .,. ore~ " 
pn- colo 1 r e Or<t th· .b ' y we1e , ·o ., . as trespassers ?- . e t~1 unal of a nei ·hb _ 

.1lone, sufficient to l h . We tlnnk tl . . . . g . or 
i1:!s0:;

1
~~e par~ies :/:;/ t~~t :/Id not be:~/~:~:::::~~ f question beyond all'd the contract.. But . h 

11rn1atory gr b · oubt · c h . , ,v at . . . ant y the duke f y ' lo t e \\'Ords in the . 
pr1ptors · o O k • con-
e' l 'tl--.' bin _sixteen hundred and ,hto the East-Jersey pro, 

'- , i1s e1ng d · eig ty-t · b -the titfe hath ~a e to explain form wo, etore mention-
, tT, o fre~ ' ft e folloiving add. ( er grants, and confirm 
, 1 ~_._v . use o all bal'S r· 1·v I ion al clause . . ' A . I v1ng bPt J , ers a'ld .- s a so • • , ~ \Veen the · d ,vate1 s l cl· • , s:ud part cf East J sa1 premises or an ' . efa h1ng ~nto, or 

, . 1 • • • J - erse fj . . Y o t e ' · or otnerw1se , H . y, or navigation . f m, m the 
of the New.J:rse «:re IS_ a complete reco' l~e~ trade, fishing, 
leading into any profl?r1etors, to the fre! t1onf·of the rig·ht 
In c<inse p«rt o the colon f, . ~se o the waters 
lords pro q~::e of ~his gtaut·th~~ :a!shmg, trad7, &c.-
auspices, ~rote~:; g1 antees under the du{/nd ~:xplamed, the 
crov1n helcl d, countenanced and ' act1ng under 1-is 

f . '. out to the d · encourag d b • 
o . art1c1es· of~ a . a . venturers into th 1 e Y the · . gr ee1ne t - e co o · ongmal constitution i mad~ with them, m the ny, ma set 
an~ concessions o colonial government nature of an 
inndred and s:x· of/he lords pr.Oprietors a ctled the grant$ 

c. sembly" should' lty- our, a1nong other th., n dated sixteen (. 1ave p ings-' t~ h 
, so many ports h . _ower to create and .nat t e as~ 
.. convenient 1 'd. a1bo1s, creeks and oth apfo1nt sucti and 
' d. oa 1110- and -l ? er pla . r. . iz c, shi 'JS b .. s un oad1ng of . d ces, ior the 
, " . h . J , oat;:;, and l"h goo s and h , w;t. s~1cb jurisdic( ' o:. e; vessels, as shall mere. an-'. 

ports, &c. l·,,.1on . 10.1, pr1 vzleges '-:lnd r.. , l~e expedient 
, , _;,._ 0 ·1ng , h c, 1ranc 1 · ' tne gt1 eral _cd .. ' as t .e:y shall J·ud . Ises, to such 

., gou of th "d ge most co d . 
,~ ~s also agreed , h e s~1 plan.tation . uc1ve tci 

nave ftee p , t at the inhab1·tant f o1 province., It 
, . assage th ' s o · th · · r1 vers or .:· I rough, or by . e said provin , . 11vu ets & · . any seas b (l which they m , c. in the said pro . , , ounds, Cro,eks 
, •J~ean to anz .p.ust necessarily pass 'to vmce, thtough, or b; . Y art of the said pn'/Jince ~~med fro!11 the main 

• !I an to induce ad1..' . 

, enturers, the lords proprietors published in ~ng)and, all: 
account of the situation of the colony, shewing its . adv_ an t2 _-
ges; and among other things say,' that for nav1gat10n it 
• hath these advantages, not only b_eing situa_ted ,,lung 
• naviaoble parts of the Hudson river but hes £.,ty m11es 
< on the main sea,' &c. ; and again, 'it being consideiab\y 
, peopled and situate on the coasts, with conl enient barbers, 
, proper for such as incline to fishhery, the "hole coast and 
, eveiJ harbor's 1nout,h bei~g fit for it.' We are a"' are that 
the acts of the loi-ds propnetors, and the encourage1nent held 
out by them to the first settlers, are not l~gahy binding on 
anv othe•·s than themselves ;:nd representatives ; \·,ut '"'e ap· 
prt'.he'nd that all this being done under the eye of the duke, 
and within the hearing of the king, by the friends and fa. 
vorites of each, is strong e,,idence of the understandir g of the 
parties at the ti~e ·of _t~e contract ; . and ':e apprt:hend th~t 
cotemporaneous exposiuoni, are weighty Ill law. On tbs 
head we will iurther ohser..-e, that at the the time that the 
proprietors were abollt to surrender to the crmn•, in the 
reign of King William, thfy stipulated among other things, 
that they should. be entitled to wrecks and royal fish, that 
Should be foifeited, found or taken within East-Jersey, or by 
the inhabitants thereot withill · the seas adjacent, to remain 
to the proprietors with all other priVileges and :id,·antages 
as amply as in the grant and confirmatic,n to them of the four-
teen th of March, sixteen hundred and eighty-two, (that is the 
confirmatory grant of the duke of York, before mentioned)-
to w hicli the lords commissioners of trade and plantations, 
Jnade answer, ·' that the right accruing to the prnp1 ietors 
' from the seas adjacent, cannot be ,vell circtln1scribed ; and 
' th'1t the grant of si~teen hundred and eighty two, cught to 
' be vvell con~idere(l, and st1ch partict1lars therein as are 
,, proper, may be allowed of;' that is, as we apprehend, such 
things as did not concern the rights of government, ;\ hich 
\vere about to be surrendered. A1l this added to tl1e reaso11-
ahleness and propi·iety of tl1e thing, n1l1st \Ve think, force ir-
resistibly on the mind, a conviction that the king". the dt1ke 
of York, and all parties concerned in the transaction, under-
stood, that the inhabitants of Ne'\\·• Jersey as a se1.arate 
independent cclon_1 , "'ras to have the fi-ee use of the Hudson 
' 

\ 
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• river and all . tlonv navigable waters . 

ri ement a~cess to the sea Washing their shor • 
ght of erecting and estabr h' _comprehending in h~,s,h w1t. 1 

ports, any where is ing dock h w Jc ' the 
When we speak ofn or adjac~nt tot:• .w arves, piers and 
be mtderstood t a separate ind e1r own shores--.. 
other colony, buo mean, separat:pende?t colony, we ~oulcl 
the intention of t~e"ot of the crown and m_dependent of an 
understanding of all gran~, the natur~ r his therefore bein~ 
apprehend, accord· parties concerned~ !he transaction, and 
on the subject h mg to .the general ~n J?terest ; and as we 
ever since. 't e practice hath bee~rinc1ples of law arisin 

For we think . correspondent theret! 
as _far back as ;e may W~th perfect 
evidence can be dd memory of m correctness state that 
of New-Jer a uced, to the an extends, or an , h , 
right f S~}T have Uied a d pr_esent hour, th . h y _ot er 

• 0 erectmg d ' n unmt · em abJtants 
ries and lishing an_ es.tablishin&' do rruptedly exerci,.ed the 
son river and allwe1rs, m front cif th ': sj wharves, piers fe -
mpt~dly used th other navigable w::r ands ~joining Hu~~ 
ad.J<~ming and c e :waters of th~ Hud ers, a_?d navp uninter-
nah\'1gation, trad~nt~guh<?us to thejr sho:~sn ~r1vehr, and the sea 
ot er t\ . , s 1ng & . , or t e purp sh • mer1can colony d ?d . c. 1n the same oses of 

ores, and the . J use occu . manner as an 
to them. lndep::i~;gable wate;s ad]Jn~:d enjoy th~ir ow! 
ment, we are fro nt of any grant lie , _g and contiguous 
that in settlin m the natqre c,f the t, supulation or a re . 
ery district ale and colonizing the witrsact1on led to con!id:; 
;ny, with the po°::!~;rected irito a'11e;~~::: of A~e~ica, ev-
{' became entitled t h government either 8J!d d1stmct col-

t ey are bounded o t e use of the na~i royal or flroprieta-
colon y; sub"ect has part of the territo;able waters by which 
crown, mad; for th ow ever to the generJ _an~ d?~~ins of lhe 
!hat the several le ~urI?oses of tracle J~nsd1ct1on of the 
~ndcpendent, an~ oi°1es m respect to e~~~vcnue and defence . 
Jo the situation ol· a~ed in respect to f o_ther, were wholl; 
possession of th m ~pendent territ !'e1r relative right11 
want, by the u ese rights, as we a or1es. Being then in 
tune of th nderstanding of ll p~rehend, by ex 
''- the B~e~r:;~ ahnd}he general;rfn:itp1;es cofnlcern_ed a•rrt~! 

a\ ing e,:•e . s o aw in 
y r sr.nce actual} . resp~st y exerased an~ 

' 

oninterii1ptedly enjoyed them-we . were at a tos~ to cond, 
jecture on what ground o_r foundation the state of New• 
York could build up a claim adverse to them. We apprci• 
hendi:d that there existed some grant with a date anterior to 
the settlement of the country, and transcending all our 
rights-but on the most d~ligen~ ~nquiry y;e have not been 
able to discover a syllable m writing or prmt on the subject, 
unless the charter of governor Montgomery in 1730, sixty· 
six years after the settlement of the countrv ; and the vest• 
ing of our rights, can be con~idered as such. !he charter 
of gG1vernor Dungan to the city of New-York, m 1688, and 
in the reign of James 2d, who was formerly Duke of \"ark 
and proprietor ?f the provi~ce, expressly limits the jurl~• 
diction of the city corporation to low water mark, -:in their 
own shore, and thus circumsribed,.it remained until the year 
1730, in the reign of George 2nd; when governor Mont-
gomery, desirous of encouragi11g the commercial city of 
New-York by endowing it with large extensive territory and 
jurisdiction, renewed the ancient charters, and extended the 
jurisdiction of the city corporation in the first place to Long· 
Island, and from thence across the river taking in the small 
i5lands in the same, when with cautious circumspection he 
approaches the Jersey shore in the language following: 
' To low-water mark on the west side of the North river, or 
' so far as the limits of our said province extend there, and 
·' so to run up along the west side of said river at low water 
• mark; or along the limits of our sai<l province, until,' &cc. 

Whether it is intendtid to !let up this charter of Montgome-
ry, as an evidence of the line of the province of New-Yark 
extending to the Jersey llhore, we know not ; we think that 
it evidences the contrary-for, if the line of the colony at 
that time extended to low wliter mark on the Jersey shore, 
governor l\iontgomery would never have set it afloat by the 
equivocal language ma~e use of in his charter. The utmost 
that can be said of this charter is, that it exten<ls the juri~-
dktion of the corporation of th:: city of New-York as far as 
the limits of the colony west. The province of New-Yark 
was not enlarged by this charter, nor is it any evidence of 
the colonial line ; it says no more than this-if the line of 
the province extend t• lo,•· water mark on the Jersey shore, . 



foen and in that case, the jurisdiction of the corporation sha_ll 
e . ... ten<l there also ; and if not, then to the line . v; herever 1t 
inay· be. If instead of 1o,v i.vater mark, it had said to Arthur 
Kull Bay, and H~ckensack rive;, it would_ have _been pre-
cisely· the san1e t h1ng; the question where 1s the l1ne of tl e 
prm·ince, w:ould have been wholly untouched and und~ter-
n1in ,~d h)r 1t.--The charter of l\Iontgo1nery we th1nk, 
proves conclusiVeJy that in 1730, 65 years after the grant of 
tlw c uke and rhe settlerrient of New-Jersey, that there_ J:ad 
been no grant, deed, charter, or other instrument of wntrng 
made to the province of New . y 01 k, designating the low 
water mark on the westei-n shore of Hudson river as the 
western line of the province. ·we understand that the 
st, te of New-Yor.k entertains an idea, that the colonial go-
vernment of New-York was plated iri the shoes of the duke 
of York, and became his representative when this rioti~n 
touk its rise, or on what eviderice its legal existence 1s 
gTounded, is wholly inconceivable to us. . . . 

In an opinion dt!ivered by Mr Richard Harrison, at the 
request of the corporation of the city of New-York, in May 
1804, Mr Harrison says-• that it is well known that so 
'much of the land between Connecticut river and Delaware 
'bay as passed by the grant of the duke of York, and was 
'not com,eyed to the propietors of New-Jersey, reverted 
'to the crown upon the accession of James 2nd.' The colo-
ny of New-York must then not only have been the repre-
sentative ot the duke, but also of the crown. We look 1,1pon 
all this as imaginary-but supposing it was real, and we 
were contending with the representatives of the duke of 
York, and tl1e crown; the representatives inust surely be 
bound by the acts of their principles; In the grants of the 
d~ke, afterward confirmed and eJ{plained by the crown, the 
facts are simple, and capable of being drawn in a small com-
pass. The right of soil and government being in the duke 
of York, he formed a tract of land lying westward of Long-
Island and Manhattan's Island, into a colony, and another 
tract ofland lying on the east of the Hudson river, :ind in-
cluding a northeru district of country, into another colony; 
the two colonies bllild docks, lt harves, piers, erect ferries, 
fi hin weir•, on or contiguousto e.ich of theii- own shores 

' . 
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• 8 con1 n101 • r 1n . the rive h' respect 
i . d occupy and en3oy colonies int 1s :i.t they 

~1f!e:;~;N:~i~f =~s:~ t:::e:r!~i:: N~:~[ert~; ~;;:~ 
- that ew y ork has none. , . tten, than . . 
Jds, and New- situation with awn of surpnze. . ht~ 
o,' . a worse . ·s to us a matter to the ng ., 

placed JU ritten utle, I l . m so derogatory f lings of a. 
withouthao:id think that aan~ ~umiliating to thel_delct1n'datio11 We s d t state . re so 1 _ 

of an ind1r:h~:ld have fo\~1~ ba:~:=c~~. us:-~: c:~;::s 
free peop h'· I! which has y Pl? l formation P lony a 

anY t lllo . . n the ongma . ve one co ·. • 
th~n . thing uther J ts that should g1 h . respect1vt., ce1ve no . l governmen , . ct to t e1r . . the 

f the colon1a he ot'oer, m respe ters adjommg f 
o eriority overt f the navigable wa If the culony o 
:~~res, and ththe uJ~~rfsdictlon over t~r:~ being a 1:oyal l~:; 

or to advantages .1 nce1ve o , J same, York derived any we cannot eas1 co t of the last New- . l • a matter ncemen 
1 t wh1c 11s in the comme l ontinuec so 

~rnmeln , y of New-Jersey • rnment also, anc c ual ground 
the co on e a royal gov e ct was on eq 

tury becam . d in that respe cen lution an 
until the revo f New-York. bedient servants, 
with the c~~~re 

0
witlA'i'i0Npegcrr~It ' M•WHORTER 

iLEXAND~R Ci:NNINGTON, 
WILLli\MR S.K~R, 
JAMES PA 1, 

EWIS CONDIC 
· . L ,. Sarnuel} . . , Honimeazeu, 
To Ezra f bert Benson, Joseph 'Jones, g 

i 1 Tates. 07-
. Sep . 30th, 18 

NO. VI. 

a written ans,ver. to GENTLE11rnu,_d , delivered to y0u. to the com,tructio_n 
We yes~eI ay the question relative d Berkley and sir 

vour observations duke of y or~ to lor to us a number of 
~f the grant fro1; !nd you also dehvere?dered and thereupon 
George C~rtere , have peruse<lt ~nd cons1 kin . a further state• 
papers which we der the necess1tr of 1:iad ,-~rbal conferenct11 £.nd ourselves un . s to the 1nten t 
.1.1 • • prev1ou roent in wr1t1ng 
between us. E 
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.. ,;v e have aireac.Ij .. stated in ffi 
J . of the pres nt r "fcrencc e ect that ,ve conceive the b 
· nd resolving it,,clt i ito three to be. a question of boundSu · 

,vhether New-J ers tV is quest10ns. ary 
n1ark ? Or ivhether sl -'e · to be restricteo to h · 1 

r "'hcthcr she is to ex't Isd to extend to lo,v wat1g l "~ate I b . en to th er mark? 
fj
on t 1e a ov.e grdnt, const11t1cd e channel? All depen 1· . ro 11 th K. as · f · , c u1 g ' . I I 111,r : hence it will b I It h~d been immediate/ 
c_ons1c e1 t .e right ot N e,v J e perce1,·ed that ,v d y 
t10n, separ·,te<l from h • t,:rsey to use the ' , o not 
as in controv .r,y; on ;h, clam1 to bonndarv :~te:s ~n _q~es-
Sl: lves authorize l h e contrarv ,ve d r JUr1sd1ct1Qn 

T -Y .1, 'muc less held , o not suppose our-
inl~:- o1.,, to ap~ropri, te the use' _to contend for a ri ht in 
1 

. itants? or as It is usually - of those ,vaters to he~ 
c us1011 or 111 expressed • • own 

h 
any n1anner to tl . cztzzens to tl1e 

a 1y ot er state. 1e prejudice of th , . . ex-
In ans,ver to tI e c1t1zens of 

1e sugge t· 
~~v~rnment, or, a, we ha; Ion that by _the grant the . 
<l ctzon passed with h _e expressed it the . I. ri~ht of 
and the dilf eren ce th~ e soil t@ the 1'i e,~ -J e/~ g l t or ;_u ris-
.erest of the part" es re?y occasioned as to th sey proprzet~rs 
of the grant,we w , ~rm other words as to e presumed m-
tcnt in tern1s to cou1d state that the grant 1· thhec llon.struction 
It . reate or s \V o y inc contams no word ,I' convey a rio-ht or . di ?mpi:-
~ound in every oth oJ grant more op~rati;/urzs .u1tzon.-
tlcularly tc, the ra e1 grant from the duke and than are to be 
hattan island dnts ior the township of H /o refer par-
Island, the for~· t township of Brooter em on Man-
the Hudson Sp't --:,r e1ng boundec;l for at I 1yn on Long-cl l ' ~I t!!eil unve] H east ten mil 
~n t le latter for at 1 J , aarlem and E ~s on 
r~t as to both the' fai~st,three mile~ on the Iast .Jl.~t Rivers, 
,v as after,vards oetween lugh and 1 1ver ; aod . granted to th o,v Wat as usual it contains e corporation of N er mark, 
such as that a perli many W?rds altogethpr i ew._York....; 
hencling the r· . ect estate in the soil ..., n?perat1ve, and 
h Ivers with. . or terr1torv 

t. em, and certain! . 'm it, would hava . , co~pre-
!1ght of 1·urisdic~. none of sufficient leo-a/~. passed ,v1thout 

J l lon.--But , . o 1mpo-rt t 
m ter_ms to pass an in . actmitting the ·r, • o pass a 
question still re·" . dependent rzc-lzt or . . _g _,~nt_ competent 
a. t J.u~nns. vV . :I JUJ tsuzctzon " 1 s o a parcel of th _as It competent fo . h. . , "not 1er 
he territory, granted ~;ri~ory? He doubt;es:::gohfas; it 

, in parcels to other . . a,1e1i s , but 1t \vill 

5 

1110
t thence follow that as to the n ght of j urisdiction granted 

to him there was not always to be unity , it we ma: so ex• 
press ourselves-even should it at t imes happen to be vested 
i 

1 
a plunility of natural persons not u oanah,gous in this_ res-

pect, ;,s if it had been gn:nted to a co rp ora~ion, so that neither 
he nor h is heirs or . as:a gns _could pass all INDEPENDENT. OR 
D 1STINCT right of 1 11 rzsdzctwn to another, over any parucu· 
lar parcel and the GEl'.ERAL nght of jurisdiction originally 
over the r.vhl)le territory, thencelonh, as to such parcel to 
cease, and for this obvious reason, hat if a distinct right of 
jitt·isdiction could be passed as to one parcel it might as to 
more, and there being nothing in the o riginal grant fr om the 
king to limit the number, and the territory or space granted 
by it being infinitely divisible, the sever al and distinct jnris~ 
dictions, or governments, or sovereignties, however they 
may be most aptly termed, might be numbe1less; but fur-
ther, there not being any thing in the orig'.inal grant restrain-
ing a grantee to whom a right of j urisdiction over a p arcel 
of the territory had p11.ssed, to pass to his alience of a parcel 
of such parcels, and such second alience again on an alien-
ation of a parcel of the parcels aliened to him ; also to pass 
a right of jurisdiction to his alience, and so on, whatever 
may be the number of the several successive alienatlo~s of 
the resf ective lesser parcels ad infinitum, so that one aliena-
ation of the right of jurisdiction as to a parcel would defeat 
the grant altogether as to the right of jurisdi,tion intended 
to be created and granted by it. The partition between the 
proprietors it is true, assumes it that the right oj jurisdictwu. 
equally ,vith tl1e territory "'as partible, tl1e government over 
each moiety becoming thereby distinct and independent of 
the governn1ent over the other n1oiety, and the grant or 
further assurance from the duke to sir George Carteret, 
the grandson, of the 10th September 1680, and under which 
i ~vould seem his executrix, the year thereafter, set up a. 
claim to ~taten-Island-also assumes it that in the partitio11 
the propr1etors l1, d ceased to hold together as well the ri~·hA 
of jurisdiction as the territory or lmul, and the duke acc;r<l-
i .. gly grants to sir George tl1e grandson, and ir1 full and in 
express ter 11s tl1e right of ju,risdiction over his purpart, 
·what ,~as agreed between the parties to the partition, should 
thereatter 4e called East-1\Tc1.u-J ersey.- W e are 110,vever 

I 
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vi ling to ,vavc all these questions, and are ready to aclmitj 
hat a; soon as the conquest of the country from the Dutch 

can1e to the kno,v ledge of the jJroprietors they actuallr es-
t, blished and exercised a governn1ent over the te;r1to~~y 
grant d to ·!hen1, and as under a right or po,ver conta1ne~ 1n 
the grant fr<.;m the duke, that the govern1nent s~ esta?hsh-
cd and exercised bv them, \Vas recognized by the 1nhab1tants 
~nd the govern1ncnt of N e\v-Y erk, by the duke, an~ ?Y the 
J:i ,g ; and so far it \Vas a governn1ent de juse or leg1t1mate, 
Uut that in another and equally just sense, it ,vas a govcrn-
n1ent de.facto, only as foun ded in 1nere practice under the 
grant; and in as n1uch as such recog-·1ition w~s of a govern-
i.nent certainly not including the oyster islands and Shuter's 
Island, and therP. being no n1atter, either offact or of law by 
,vh1ch a boundary could be assigned to it, intermediate be ... 
t,\·een those is1~nds and the ,vestern shore, t11e recognition 
,vas virtually of government whose eastern boundary or limit' 
,v .. s hi~h ,vater n1arfr. ' · -

\\"'ith respect to the general fact that New-York l1as al-
i:vays exercised over the ,vaters bet,veen the shores of the 
':\vo states, an<l the fact that the mouth of the river I-I udson 

,vas at or near Bedlo,v's Island, as far as they n1ay be supca 
posed to be in the kno·wledge of- any persons no,v in life, are 
-r.o ,vithin the kno,vledge of two of us, as that in course 
of the discussion, we shall assume them as proved; namely, 
that from their cJrlicst recollection there has alwa}'S been a 
reputation or understanding, that the \\~hole of the \Vatets of 
i.he river I-Iuclson, and of the bay between Staten Island and 
JJong-Island, ,vere ,vithin the actual jurisdiction of New-
York; that there lVas not ho·vvever, any precise reputation or 
und~rstrn1<ling ei ther '"' ay, \V he: her such jurisdiction extend ... 
<;d to hjgh ,vater m~1rk, or ·"vas ·confined to lo,v water mark 
r.,n t'1e s r.:re of N e,v- Jersfity-that as to the \Vaters between 
Staten-Island and the main, there was no reputation or unde1·•· 
:t~ ing ~s to a boundary or !in e of judsdiction ; that the ci ti-
zens of N e,v-Y oi-k arid New-Jersey had a free and common 
use equally of the waters in question, to take fish '"'ithin the 
same, and for every other purpose; and that' according to. 
ne con1mo11 conception when a vessel was below Bedlo,v\1 

.. 

31 .. 
above it in and ,vhen . d to be in tl1e Bay 

0 1 she was sat 
1 ·1ant, I River• . 1 d respect, 
t11e Nort i- y.T e ren1am w1t;1 ue ,ants, EU 
: Your obedient sen 'H01VIMED1 

E ZRA ·JO I~ ES, 
SAl\'lUl•.L . c o N .. T B ~ ..!I . ' EGBER _ YA'fE S 
JOSEP J."l C. 

_, 4.lexander C. Ogaen, To Aaron JiVilliam S. Pen-
1,[~ lVhorter, . Condict, and . ~ton Le1,v1s . 
1i1n,g 'p ·ker esquires, 
Ja1nes a1 ' Q~ · rs ~c. Cotnn.1iss1on.e ' 

1st. October, 1807. 

NO. VII. 

GEN'TLEMF .. N, b ·t- 1 kc consid~ , f ther to su m1 d that t 1e au . 
Permit tis n: not be intcncle . . where the main 
I. Whether it ~1u~t r ending at t~e pbo1n_t te11ded that he 

h H~ dson s rive . 1t e in . ,. ry 
ered t e u d or othenv1se ;an f ·he eastern bounaa 
sea comn1.ence , l1asm in the line o ... 
:meant to leave a c Kll f Kull as part of 
of N e,v-Jersey. d ke intended the. 1 ons . 
, II. v\Thetm.er the hu f·ollowing cons13erat1 d c~1-i11.ot there• • under t e cr, er an the main sea Tord Kill n1eans :z"' , 
. 1st. Tl at the v. t of the main sea. . lf into the 
£ be considered as pa~. . does not empty itse 
lore Th I-ltldsons rr~ er l 

2nd. . e st and not nort 1 
Kill of Kull. f the Ki\1 is east and we ithern and not 

"d. The cot1rse o tly ,v ould form a sol 
. v , d consequ.en d 
and sot\t,1, an , . t di110- ,vest\var . bounoarv • • t bay ex en o . at1 easte1 n , y ., t rs of Rar1 an d not an easte1 n . 4,th. T hat the ,va. e , cl for1n a northern an 

S <l Hook wou1 h 
fr om an Y • f o-rants t 1 at 1 .,. l notrt1ct1on o b .. • , bounc ar) . t1 e co111n1on a,v co d . l ·econcilell ,v1t_r1 

I l l. vVhetn:t d1 ·11 not be suffi.~1: n Ny r York in or1--l , ubm1tte ,vi t cl 1n ... e, -we 1a\ e s • . u11ders oo 
he i·ule of construct1011 as . 
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ginal gi-ants th -re by Jl • er . .. t-ero .. cctton th h o,vn tn 1684, efter ,ulticli a11 1 at t e uke came to t1, . 
ercc.l as royal grants-and ,vh tslnc 1 grants might be consitl; 
mav n t 'd h d' e 1er by th" "d -N - 0 arni t e ilemma of . is cons1 eration w 

e,1·-1 ork or the common Jaw P~}ting aside the Lex Loci of 
iVh n the grants of the duke ,ver the realm as under.'.itood 

,v e remain ,vith . e made. 
I espect, your b . Ai\.RON OG o ed1~ntservants, 

lVILI .. IAl\f SDEN, 
ALEXANl)E. PENNING1'0N 
J AlVlES p AR~E~ 1',i'WHORTER. 
LE,VIS CON , 

Tr; Ezra L'H . DICT. 
C':ton onimedzeu, Samuel 
.I es, Eg·bert B ensnn & '¥ ) 
Sep!i c. rates - . ' Jo- ( C . , esquires ,.. 

01nm1ssioners & ~ & '& j ' \..,• C. C 
5th October, 1807. • 

NO 
GENTLEttEN, • VIII. 

In ans ,ver to th yesterday ,.. e t,vo nrSt question . . th ' ive s .. y that as th s, you subnutted to 
e soutl:iern bound" . ' b e grant from the duke us 

the maln sea it . •··} y tlie main oeean and l expresses 
!hey frequen;lv /t to be presumed that the t 1: eastern b' 
1ntended to h ., da~e the sanze yet as used . hte1 ms though . ave ilrere t . . In t e gra t 
v1tn the fact th b u' n s1gn1ficatio11~ and n·· n , were 

mav be df' ' . e ay betiveen Sandy H, k w tch accords 
- _nominated 8 b 00 and t1 N b·-- a r "bl ea, ut to den · . le arro,vs ci e n1ode f . ominate it 

might perhaps to! o express1011 which th ocea'! would 
an 1 tl.e western s~rate.-The water betwe: o~as1011 only 
nv ·r nor ere, k . ;ore u_f Staten Island . n f Jew-Jersey 
but is, what' i;sm t 1e strict and most co1'.r:c certam!y neithe1· 
which is an arm ~resent name proper! h:use of the terms 
ma, be consider:d the sea being a passai"e a~~r.ts, ha sound, 
question occur as sea, and it appears th m_ t at sense 
iv~s to be appl" rded, _ ,vhether the apne11at· a. t tlf1e instant the 

< 1e to it ? tl 1 i - ion o r · ... 
p roper, and the err : 1e atter was pref,.rred zver or sea 
Jn the subsequen . r o:._ in the jJrevious India~ <l <las the more 

t io1' 1al grant b . l ee correctec y the government ,.. ac'-ord 
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ingly.- 'ill van Kull , considered as a continrtatzon _of the 
passa rre bv the sound to the bay, may also be denommated 
sea, a~d at the same time when considered as the passage be 
tween the bav and the .iditen Kul, or Back Kul, or bay now 
Newark bav; it may be also denominated the Kill, and so the 
Kill of the kult.-The Dutch word Kill has been used in_ this 
country without _any preci~e or definite meaning, a~ will be 
perceived when 1t 1s mentioned, that the Mohawk nver was 
called the Maquaar Kill, the passage between the Hudson 
and Haarlem rivers, round the northern point of Manhattan 
Island was called Spyt den Duyvel K ill, and New l'own 
creek an arm of the East river dividing the counties of Kings 
and Queens on Long Island for some roile5, ancl no stream 
issuing into it, or passage from it, was called 1'1 ispat Kill, so 
that the sense in which it is to be understood must always be 
according to the subject n1atter. 

It will ho,vever be perceived th~t Kill van K ull is wholly 
without the question ; for if the boundary is to pass thro' the 
Sound and not thro' the N arro"lvs , th en it of course n1ust 
pass down through Kill van Kull to reach the mouth of 
the Ht1<lson, and if the li1ie is top ss through tl1e N arrows., 
then Kill van Kull and it can have no possible r elation to 
each other; so that either way the enquiry whether, Kill 
van Kull is to be declared an arm of the sea or a river or a 
creek is useless. That the moutl1 of the Hudson is at its confluence wit 
the East river, ,ve m ight m erely refe · to Van D er D anek., 
and to the statement we h av~ cle\i cred th, t such has been 
the coromon conception in r egard to it hitherto ; but in ad-
dition thereto ,ve conceive ourselves ,varranted in a -
sertinz tha• so it exists in nature, though we at the same time 

dmit that for legal or artificial purposes., and such as right 
and justice w0u tl require ; the r i v<i1· itself, n1ight construct-
ively be considered as comn1encing not onl T at tl1e N arro,vs 
but even at Sandy 1-Iook, tr1e entrance into it from the ocean.-
.i\.s to the objection tt.at the course of r- ill van Kull is east 
and west anc t 1at the ,vate1 s of Raritan bav extencl ,vest 
fro1n S .. ndy l l ook, so that tl1c Kill ,vould for1-n a southern, 
an(l the bay a northern boun<lar~l•~-- Ve ans,ver, That su1 .. 

pos· ng tl c ocean to he the southern bo md:u ·, then a line 
fro JU C! ~nd I:look rJn th.,. r. h · o" R ~, 4 it~n ba t¾t ou h 



··o 
1e sound and ,.ill ;·an· IC I . . 

i;1·ec oflati,ude; we c~nc~ _and up the Hudson . . . . 
inatcd the eastern b d i c in av ,vich P . to the der1 
tion;, of some of th ou 1 ary.-N-~t\vith ·trop~1ety he clenom-it f . e curvatures . . s anumg the d . , 

'Irom I s gt neral northerI,r . or courses and di -t ev1~.,. 
n an,·v,ar to th h. . , . and south 1 . .. . > ances m 

do not k 
1 

.. nv 
1
t 11 cl qu ~stion ,v er _ d1rect1on. 

1
. • • , n 'lt 1 r h ' e ,vould m · c I tm~ wn vou '. ave we an en,1on that w r .1 surnu,., I t v re·1son t b 1· , 

" ' re, a. <l t l osi, b . . ,e ween th . o e ieve the 
ob ,•ined : ret: '. -'. ,m <;-er he came gn n_ts of the duke be-

l:J 111 ' "'r ef ..., to the c h , gr. nts whi ·h h· • ore ag tin t h rown as ever 
soil ,o .v ltia-it:~ i;eu an<l still o1,tf t. e subsequent special 
o 1 • u ther w .ua. er ,nark as p·. nue to be made ror th 

' - state th h ' oo · 0 " ,e inati ' ::s it rew • ey •ve ail taken ' r ex~mple-we wi'.I 
g.-an.s for he ; J~·s the Prm ·e Or ~~ace \~1thout discrim-
ed O!'l o le u . ~at;ent upland v. . pe1 s0!3 from whom thP n1 or?n sr 1 :ve1 e obr~u d .... 
or the 11land are with~p e assu111ed prin~·n le ,hand proceed~ in thep 1P e, t at th ·• 

We are with d rerogat,ve rule of c e gr~nt3 , ue respect onstruct10n , 
E Z ~) gent.!em~n, yours & 

. .n.A L'f.IO ':,1 ' c. S.4.MU J.' 1~ l 1:EDIEU 
E -, ,_~L JONES 

To G,BERT BEKSoN 
Aaron Ogderz, TViWa»/OSEPH C. YATES• 

Ale':ander C. JJJ•f.iThs._ Pennzngton, • 
P ark,.,r a11c' ; . 01 fer, Ja,nl'S 

C • ' .L.. ("l1'1S l ' d." omm1ssioners P.,. on zct, estjuircs 
0 . b , i.xc. ' 

cto er 2nd 1807 ' . 

GE. -Tr.F.l\r EN 
T - ' U pon read in . . occurred to l , . g J Odr first note h . 

consideration~s as proper to submit atnded us this day it h"lt 
1 

• o you l f. c;} 

Sto- . 'hethp h t le allowing 
th "r t e g€n 1 e t1vo sta~es d era1 question of b 
,vhether the\.:· hoes not involce . . oundarv bptvree .d HI,.,. I ,. • m it tb . - • n 
s~ of the Hud , va.~r 111:.\rk or the r e consideration 
v 1s1Q s >n r1,·er b h itus on th 

A
n, equJllv "~ith t • 1· ' e _t e trne and 1 . 1· _e_ eastern 
s you will , ,1'' .mes of ctivisio e •a lme of di 

urge, ~hat the d:roJe~t, in o'ur firs; ~tatect by_ yo_u. 
and bemg to the e ha,, mg gran ted to o1:1mumcat1on we 

,vest,rard of Lo .. us all the land I , . ng~.a.sland and 1\1 .h ) 1ng · an attan'i 

No.Ix. 

: 

island, gave u ground t? con1:end1 that thi trt/e ir,tcnt of tha 
grant ~vas to invest us wuh the soil o~ land under !be water 
of that ri~ er-an(l the grant convey mg also all rivers for· 
tifics the idea, A.nd although it may be said that the subse• 
quent part of th,e grant binds \lS by the river-it is still to 
be recoll~cted that 1f he soil under the water passed by a 
just construction of the deed-no subsequent words in the 

ame deed could def eat tl1is right. 
2nd,-- W e are by no I ~eans satisfied with the opinion en• 

tertained in New-York, that the grants of the duke of Yol'k 
';Ire to be consid .:d a\i acts of the king, or, in other worC.:s 

:royal grants. sa.-We wish not to be undei:-stood that we are contend· 
ing for the .l se of the waters lying between the two states 
merely as a common highway, which every alien friend 
would possess equally with us; but that we consider them 
at least to the filum aqua:, as within our jurisdiction, and the 
land lying under them as part of the territory and domains ot 

the state. 4th.-·we apprehend it must haYe €scaped your noticP.~ 
that the powers of government are conveyed to the East 
Jersey proprietors in the confirmatory grant of 1682, in di-
rect and unequivocal terms, as fully as they are granted to 
the duke, for which we refer you to an e:xtract of that grant 
accompanying this paper and marked No. 1, 

5th.-As to the competency of the duke to grant an inde· 
pendeiit right of jurisdiction, we apt>rehend that the procla• 
mation of Charles 2nd, bearing date the 13th June 167 4, aad 
also his letter of the 23d November, 1683, must have escaped 
your notice; in which this right is not merely implied but 
expressly recognized-EXtracts from which we herewith 
deliver you, marked No. 2 and 3.--It may be a question 
whether at the common law the power of creating an inde· 
pendent government could be conveyed even from the king 
to a subject, much less from one subject in divid€d parts to 
other subjects ; yet it was done and subsequently acquiesced 
in by all parties concerned in interest-viz, the duke and 
the king; and :rew-Jersey therefore became an independ-
ent colony de juse, as you candidly admit a recognition bv 
the inhabitants and government of New-York, was in r.~ 

F 



c~ 
'" 1se neces~arv t • 1...: • ., o 1nake th 1n tulS point f • e r· I the powers of view alone, tha? it Iegiti~natc. it w . 
tention of h government b we ment10ned th as not. 
territor t _.e duke at the ~in ut to shew that it: grant. of 
Isl2nd ty lyh1ng \vest,vard f1eL of the grant to as the in-• · o t e £ fi o I i erect ll h nv · orty- rst I ong- slcnd d a t e 
th:r;:;;1th the accustomed epgree of north Jati:id ~anhattan's 

ore the grant ... O\Vers of e, Into a colo 
and · ' .vas • gov-r • te . cm~s1deration as to thenutled to a difti' nment, and th:tt 
smr:;t;1es contained in i~ nahv1g~ble wa~::ta~~n~t:uction, 

6 h 
ract of land unac ' t an if it had b Llo1n1ng the 

t .-W d con1pa · d . een a g . .r:r e,v-Y k e o not admit 't me with such int ~ant of a H or has ever . I to be a f: entmns. 
udson river-nor dexerc1sed the exclact_ as advanced, that 

under t d" o we th· us1ve 1• • d. . W s_ an mg will be s1 Hi • mk that reput· .. ur1s ict1on of 
e thmk we .ir I c1ent auth . at10n or comm 

:nd common un~;~7a:ct_ wh~n we 0:~f !~ assume that fa~~ 
;d r~pugnant to the re dmg _m New-jers/t the reputation 

this respect i N putatron and ) , ,vas contr 
countv n ew-Y k common u d ary .,; ',ve understa d or .-- Ba .d n erstandin 
we pre . n was • ,SI es W C g and sume is so still) ' prev10us to the t5t_· . hester 
haveaJ~U:ye,~pprehend, c:~l~ally b?unded o;e;'r:dat1on, f and 

isa,cuon b aot m an - son riv 
it t may be true, ;;;nt the Jilum aquJ. v1ew of the subj:~f 

as ccome · e,v-Jersey h. to exo . · . an independ - ,v ile a col"' .__1 c1se J · d • . ent stat h voy and · that th ur1s iction on H d e, as had b r smce, not e quantum or de u son rh·er . b t ut ittle cause 
caus~~ect the r_ight itsellre~t the exercise u ore a_pprehend 
ries fi o _exercise jurisdi . enever N ~w-J a right does 
. , _sh1ng 1veirs & ct1on over the h ersey hath had 

river, it hath d , . c. beyond I w arves do k that a ma h one it. And . t . ow water mark' c s, fei--
on Hud n , as. been indicted I Js 3; fa~t of pub!' on Hudson 

son s nver as with. an tned for m IC notoriety 
We are with resp ltll the bodvof the urder co-n1mitted' 

A 
ec 'your b · 1· county f B ARO.r OGDo e~ ient servant o ergen 

A LEVA EN s, O 

A NDER ' WILLIAM C. M'WHO 
LEWIS co~· PENNINGT~TER, 

To Ezra L'HomJA~ES PARffCT, N, 
Benson S' . meclzeu, Egbert R, 
C' r , a1nuel J } • J. ate9, Com . o_nes, Joseph m1ss1oners.. o_ October "nd 1 '-XC. N ' 8010 

~o. x. 
G:£:t,TLEM!.}l°, J If the cormu iss ioners on the part of 'New-York anJ N ~W' • 
l ersey sbouH unfortunately disagree upon the construction 
of the several grants of the duke of York, still it is ~oped 
·hat the following considerations which are wholly distinct 
·,om those heretofore submitted maY prove sufficient to 
;roduce an agreem.ent in another particular, to wit. 

That the jurisdiction of New-1 er sey must be coextensive 
:vith its NA -ruIL'-L territories as understood by the laws of 
'.tlture and nations•-The following m.ay serve to illustrate 
,1d prove the for.,going propositions. L That New-Jersey possessed all the rights of a free, 

Sovereign and independent state, as full\" and completely as 
any nation on the globe, except so [ar ai she m.ay have dele• 
gated tights to the general government of the United States ; 
that in virtue of her sovereignty or empire (un\es some lim· 
itation be shewn) she bas jurisdiction over all the territories 
which by natural law belongs to it, and a perfect right to all 
powers within such territorie11 that are necessary for her 

satety anQ preservation.* II. That where two nations border each on a navigable 
river that (unles some reason of preference can be shewn) 
the jurisdiction of each extends to the mitldle of the river,t 

Ill. That the coast of the sea, the shores, the bays, and 
harbours belong to the jurisdiction of the adjoining country ; 
they are as it were th e gates and inlets to such country and 
necessary for its safety and commerce:\: and o,nseciuently a 
part of the country ancl manifestly within its territories and 
under the empire~ of the government established therein. 

IV. That the empire of a country and the property in its 
soil are not inseparable in their nature even in regard to 

. sovereign states-and nothing prevents the possibility of pro-
perty belo11ging t@ a nation in ?laces not under its obedience 
in which case they possess them in manner of individu»ls-1 

V. That if the foregoing po>itions be true, it wi\\ not fol· 
!ow that the jurisdiction of our shores and harbors belong .... 

• V~tel 6. t- Vatel 108. * 1. Bladt. Com• z&I,. § Vatel 116. l'uf• 
f ~,!ldior!f 3$3 L. 4. c. 4· & s_. U V atel 11s. '\l Vatel 258. 

.. 



. l •I 44, 
.. 1e :;t:ite of N · Jong e\v-Yor1,. I c . to ::mr in<livid ,, a tl1ou h h 
C\ ~JJ to rb-,t ,. . ual or co g t e pro•Jert \'I: Th, t "tiate lt:3elf.~~ rporation ,vithl hy should be.,. 
tl-. a t le k' m t at t 

1 
.. pr~1J1ert.z1 in all ing. of Great-B . . . s ate, <;>r 
:u1ned -1nd nav10"abl . r1ta 1n P t L cxerc. d b e r1v "' ossegsed ,em, and ov rne (amo ~rs, but b 1. ' not only 

a!l ports and ehr all shores be?g his regaliat~ . 11~ dp~e~ogative 
JH(?S. It . arbors ,v11 O\V high , JUr1s 1ct1on ov 'j . is the f atsoev water m k er 
sett1ers of N re ore evid er within h" A ar ' and over 
to high wat ew-Jersey haJnt that if the is merican colo-
as well ' er mark it conta;ned grant to the fi as the · . • would an exp r rst 
cr1troversy JUnsdiction O only follow tl ress 1mitatiori 
t le crown wh:'ls ~etained by vti;; the subj ect l: ~he property 
no more tha1 . n e became k. e duke ·and . atter now in 
ty & .iurisd;c;. if the crown h ~ng of Englan~gam resulted to 

Vll. I . :on of a Jar a retained • . ' a.1d would b · 
the lord..., c Is oelieved thge lake in the or1g1nally the prop e th o com • . - at th centre of N er-

_e actual . _m1_ss1oners fc e crown of G ew-Jersey 
""1t.1in l Jllnsd1ction . . or t rade and I reat-Britain b 0 

i· 1er colo · Ill and P antatio ' Y :1 which c· nies, indep d over all ha b ns, exercised 
,cnowled asewhen the in/n ent of an c f ors and i-ivers 
:'11 t~1e J. ~f:dd!h~ king of G~ ependence J No onial ass~inblies . 
ln IS• JctJo ,eat-B . . .l ew-Jero ' over and . :1 general! r!tam impli dJ . ~ey was acs 
country I' ,v1th1n the . Y, which h0 ·h de y yielded to h 

V 
- ca ,ed Ni natpraJ t . - a befor er I I. Tl • e:u-Jerse . • .. erntories b I e _exercised 

her various la~ .New-Jers1'· . ' e ongmg to the 
natural! r sides man y havmg as b r ' Y ,ormi Y valuabl eiore m • ~essary for h ng a part of h . . . e bays, harb entioned on 
We do not er s_afety and t . er territor ' a ors and ports 
_aa}' al . -' perce1ve l1ow he establish•ny, r,d essentially . )l . ,,,,rws 1, an;- · · ent ofh - • ne-
mg watc,:/: ier sovereign! p ·mciple Can be d er _commerce 
., . : VI e reJ ~ver her shorer am d 1tted ·,vhich 

A \R ain vou • an the __,. • 
- . i t. aO 7'\[ oc· rs, '\Vlth d GOJOln~ 
WlLLlAM DEN, ue re5pect. . 

~L~XANDiR~ENNINGTO 
JAMES PA C. M•WH . N, 

7 o Ezra l ' H, LEWIS CORKER, . ORTER 
E b • ommedi NDICT '. 

_.ff ert Bens~n eu, Sa1nuel ~o . 
-o~squi,·es.-Co and_ Joseph _nes,} 

. - Ii- 258. t I mm1ssioners &. 1 ates, 
· · · Black• c ' c. &c. ' . '. , om. 164. Oct. 2, 1807. 
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N O. XI. 

· A r ecurrence to the p,Tants from the duke, does not GB NTL E 1'{ E w-, 
enable us to find where he expresses the southern boundary 
'to be the main sea, In his release of 1664 to Berkeley and 
Carteret, his description of the boundaries of New-Jersey, 
is as follows :-viz. 'Bounded on the eas.t part by the main 
'sea and part by B7:dson's rfoer, and hath upon the west 
' Delaware bay or river, and extendeth southward to the 
'main ocean as far as Cape-May at the mouth of Delaware 
'bay; and to the northward as far as the no1·thernmost branch 
'of the said bay or river Delaware, which is in forty-one 
• degrees of latitude, and crosseth over thence in a straight 

line to I,ludson's river, in forty-one degrees of \atitude.'-
ln this deed of confirmation to the twenty-four proprietors 
of East-New-Jersey, of the 14th March 1682, is •he follow-
ing description-' All those easterly parts or shares and 
'portions of the said whole and entire tract of \and and 

premises before mentioned, extending eastward and north-
, ward along the sea coasts and the said river falled Hud-

son's river, from the east side of a certain p\ace or har-
, bour lying on the southerly part of the same tract of land, 
'and commonly called or known in a m)lp of the said tract 
• of land by the name of Little Egg-Harbo,r; to that part of 
'. the said riveT ca\led Hudson, &c.' Besides the map_ of New-Jersey, manifestly shews the 
ocean to be the longest part of its eastern b0undary line, and 
that the course of the sea coast, is almost north and south 
from Little Egg-Harbm:.r, and is as directly so as the Hud-

son's river itself. · \¥hence it seems to be manifest that the duke of York did 
not intend to· use the term main sea in a d"tfferent sense trom 
the s\'nonimous term ocemi-But, according to the real fact 
of the case, that is to say, the ocean lying on the eastern 
boundary agreeably to the common and legal acceptation of 

the ter1n mazn sea . · That we are ready to admit, that the Raritan bay ,the Sound, 
and the kill of Kull, maY be well denominated arms of the 
~ea, which _may be said to extend irom the Jauces terra, as 
far as the tide ebbs and flows. But we do not perceive any 



I 

I 

• 

llecessity to depart_ frotn the express terms of the grant, ~a <J 
leave a direct nortner(lJ course through the narrows, wh1c~ 
is tqually an arm of the sea, in order to deviate to a west-
,vard cotzrse from Sandy-Hoolc, round Staten-Island; which 
instead of effecting any manifest intention of the duke, seems 
directly ~on!rary to it, if aay n1eaning is to be collected ~rom 
the descr1pt1on of the course as being north, and the situa-
tion of the laud as lying westward of Manhattan Island and 
Long-Island, and not as lying ,vestward of Manhattan Island 
and Staten-Island, ,vhich otherwise would have been his 
n1ode of expression. 

'\-Ve cannqt yet perceive, whv the common l~w construc-
tion of the duke's grant., ,vhich is manifestly according t<J 
his real interest, should (in a discussion like the present) be 
given up, in order to let in a narrgw prerogative construe-: 
tion, lvhich is defined to be 'Law in case of a king , , v/1 ich 
' is not la-iv in case of a suiject.' 

vVhich construction, if carried to the extent under the 
arguments wh:cn nave be~n delivered to u~, oust& New: 
Jersey from all jurisdiction on her shores lying adjacent t~ 
Delaware river, D elaware bay, · the Main sea, the Raritan 
bay, the Sound,and the Kills, and from ihence to the forty, 
first degree oflatitude on the Hudson river~ 

We are, gentlemen, yours, &c. 
AARON OGDEN, 
WILLIAl\tI S. PENNINGTON, 
ALEXANDER C. l\'.l'WHORTERo 
JAMES PARKER, 
1 .. EvVIS CONDICT . 

To Ezra L' Honzmedieu, Samuel Jones, 
.Egbert Benson, Joseph C. Yates, 

esquires-Gommissioners, &c. &c. 
·October 3d, 1807. 

GENTLE:J'vIEN, 
NO. XII. 

\ \re have attended to the propesitions contained in one, 
and to the questions contained in the other of vour commu-
nications of the 2nd inst. · 

T he prop•)sitions when considered as in the abstract, and 
>iih some explanations or modifications, i:nd which wear.: 

• 
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pecially if thcv \\t"ere ,veak d . ; 
nd although uprin-ht yet Ii an immediat_ely interested~ 

or capable to dis fin, uish pir ~ps, not ~uffi~tently guarded 
houghts. g et\veen their -wishes and their 

. The ~ndividunl act of Mr Kenned • . • • 
:t propr1etarr right and h . B y, in 1746, In purchasing 
then held under a N' "\:r akvi?g edlo,v's island, which he 
J . , e v- I or title su d . . Y not only no pro f f . ' _rveye on 1t, 1s certain-

r e,v-Y ork but w o o ant 1nhterrupt1on of the possession of 
d h ' e suspec ... t e tran t" e ,v en it is recoilectcci that h , sac ion mar be explain-

the farm at Ahas. m. b d .. _e was at the time owner of 
not unnatural for I hi:'t or er1ng on the river, and it was 
to f N ° reason as it app h . r~ o. ew-J ersev did. on ' . . ears t e proprie~ 
their title to cover .. his e;tat theS application of Palmer, for 
, \You1d be of no ·11 , e on taten-Island ; . and , that it 
, 1 • I consequence but th f . . 

an)r c aim' ,vhich he mi ht , ra er. o serv1ce, to 
t0 the \Vater, or the soil u!d t~er~after be ~1nded to make 

The ~act you state as of' er It? in fro~t of his farm. 
, been indicted for am d publzc n~torzety, that a man had 
' as ,vithin the body of t~r er comm1ttecl ou Hudson river 

. fore come to our kn owl de county of B~r~en,, has neVer be~ 
question, whether the ~le,-On e?q':urmg we find,that the 
1\T e,v-Jersey? ,vas ra:sed ace was ,v1th1n the jurisdicti6n of 
the trial proceeded, a1:d th:n~. was expressly ~eservecl; that 
not being sufficient . th t ~11soner was acq u1tted> the proof 
years last ; and the ' a d~t ,vas so recent as ,vithin t,vo 
bv the I::1,v of N procee 1ngs wholly unauthorized even 
h., .. ew-J ersey fo · ' t e jurisdiction belo h. h' r supposing the state to have 

,vhich mav be cont;:d 1dg }vater mark, and to any distance 
s · -: e 1.or no part of h 1· P?ce 1s ,v1thin the county of B . 5uc c 1stance or 
being thus described . h ergen-1t~ ea8tern boundary 
taining the boundaries1~;. ti statut~ for dividing and a8cer .. 
1709,-10-' To beg· JJ C e counties, and passed as early as 
up along- the baz andn ons;ab!e's hook, and 50 to r;n 
between N ew-J!rsey anJt:.on s ri;er, to the partition point 
In a forn1er comm , . . e province of New.:.York."--
Kull ,vas to be cons~n1c.at1on ,ve me~tioned that Kill van 
and from the above st~:1:d as a cont~11uatwn of the Sound 
always been considered ~h= re h~ve ;mce discovered, it ha~ 
ft·om \\There it con1e" t P ..., ounc s the county of Bergen 

•;) o "cquanack rll'cr beinn- .-1....l,s d ·b' , o , 1 ,t 0 scr1 .., 

• 

•• 

-.: 

. . 
din ·t < Anrl to ru~ do vn the said Pequan-ck_ and 

' Passaick rivers to the Souncl., and to follcn-v the Sound to 

• 

s Constablc'8 IIook ,vl1ere it bega 1.' 
As to the intirnation that the luk~ ha ·ring gr, nte l to lore 

Berkelev and iir George Carteret, ' All the . tract Ojr Ian · 
• lying 'and being to the westward of L?ng-l~land, an1 JJfan 
' hattan's Island, that therefore the h1gh-,va .er or lztus or1 
' the eastern side of the llu<lson river might he considerefl 
'as tlie trne an~ legal line of divison,' antl ,vnich if ii tended iii 
your first communicatio_nto us,escapedom notic~; we br~c } 
answer, th.at the grant Is expressed in tern1s, 111 our vie"'~ 
ma ·erially different from the1n as cited by you. It does not 
gra11t all _the land west,vard of Long Isiand and M anhct.ttan's 
Island, but, .' all that tract of land adj(/1,cent to Ne1v-England, 
'and lying and being t0 the west1.uard of Long-Ibland ancl 
' .llfanhattan's Island, and bounded,' &c.----The tract in-
tendr-d to be granted is designated in general terms, as being 
adjace_nt to Neiu-Eng·land, and 1,uestward of Long-Island, 
and Jltlanhattan' s Island, and finally described by sj1teial or 
·de-fini-te boundaries. 

If the designation haq. finished with the first member of it, 
adjacr.nt to New-Eng-land, then perhaps the ,vhole of the 
erritory ,vhich the duke held except the eastern territory 
expressed in the grant to him to be a part of the main land. 
of New-England ,vould have passed. If it had finished 
with the second member of it, ,vest\vard of Long-Island and. 
JJlanhattans-Island, and if the grant itself would not 
then have been void for uncertainty:, ,ve can s,1ppose t1,e 
,vestern shore<t of Long-I:sland -:1ncl Manhattans Island 
,vould have been its eastern, and the eastern shore of the 
Dela,vare its western boundary-but ,ve cannot in1agine the 
rule or principle by which north and south boundaries ,vourd 
have been to be assigned to it. ,vrhen the description ho,v-
ever assigns boundaries to it by special or definite ter1ns, as 
to be distinguished _from, or contrasted ,vith the preceding 
general tcrn1s, they are to restrain the general tern1s ancl 
confihe them to their functions, which ,vas only and e,c abun~ 
danti, to mention the tract in relation generally to its pro . .: 
iniity to Ne,v-England, and its bearings fro1n Long-Island 
a 1 · · anhatt~11s-lsla d, so tl)at ,ve con"eive tha the ou~s. 
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. \vhat is the eastern boundary intcn<lecl it1 the grant? A 
;s it n1ay depend on the ternis of the description, must 

~epend ,vho1ly on the latter or sjJecial or definite terms, al•0 

uded to ,vithotit any reference to the preciding or general 
terms. 

The consideration that N e,v-Jersey is an independent 
50vereign state docs not in our Yiew vary the case. She ,vai 
always so as against New-\.,. ork, both defacto and de jure, and 
in the principles of the American revolution she ,vas always 
so de jure as against Great-Britain, ,vitl1 this exception, that 
the prince, possrssing the British cro,vn for the tin1e being, 
,vas l ... er sovereign, entitled ~nd exercising the like pqwers 
~nd prerogatives as in Great-Britain, and if conseqt1ences 1n 
,vhom the supren1e executive po,ver ,vas vested, and to 
whom as possessing especially the jieial po,vers, as they are 
termed, the po,vers of peace and 1,uar, the dutv of allegiance 
,vas due, ,vitl1 ,vhose concurren t agency, as a branch of her 
legislature, she could provide for raisi11g armies and main-
taining naYies, and in every other respect provide for her 
safety and defence ; regu1ate con1mei-ce and navigation, lay 
an<l collect duties on exports and iinports, and tonnage on 
,resse1s, naturalize foreigners, coin monits, and assert and 
,r1ndicate her rights as to boundary·, and ,vhich she actually 
dicl as to her northern boundary, except the last; however, 
all the rights and po,vers here enumerated, tl1e indicia of 
sovereignty, she has., equally ,vith New-York and every other 
s tate 1n the union, <le legated or ceded to the general sove-
reignty of the United States, und is now perh~ps to be n1ore 
liktned to a corporation with certain powers, none more 
plenary than that of life and death for breaches of her o,vn 
internal pe~ce, .and she is no other,vise independent than as 
she holds these po,vers independent of the general sove-
reignty ; but still at the 7-vill of the leg'islaturcs or conven-
tions of three fourths of the several states-nt•it her ,vill an;· 
supposed change in her condition by the revolution affect the 
cas_e. The_ J arlia1nent or le g~sti~ure of the 1nother country· 
cl.11med a right to pas. la,vs b1nd1ng on the colonies. The 
colonist~ clai~11ed ~o ~c entitled to like rights ,vith their fel-
lo ''. subJects :n Br1ta1n, aad ~o not bound by any la,v to 
,v h1ch they <lid not assent, or 111 effect to be soverei P-n or in-
dependent of the parJ.ia1nent_ 0 

-
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·A t e made to define the natt1re or extent of the 
tt:mp s webre enJ~ oved or retained by the colonies, or to 

sovereignty to J r d l 
establish a Junda1nental bet\vee11 the pa_r 1an1~nt ~n t 1em~ 
·and thev to remain members of ;he e1:1p1re? t ere \ to p{e-
serve the unity of it-all of v1!11ch f~1le<l, 1nasmt1c l tlasft ~~ly 

Id I h, e terminated 1n the 111congruous an ut1 e 
wotl on y av • · d h b 
mode of government an i1njJeriitm in 1mper2~, ~n t ere ~-
• lternative bet,veen an absolute subm1ss1on to the ,v1ll lng no a • . · · l b of the parliament and the empire remain in tire' anc an a so-
lt1te independence of such \V1ll., a11d of course a severa~ce of 

h · the colonists r srJ\ved on the latter. Surh 1s tl1e 
t. e el1np1r_e--:- le of the Am;rican revolution. The question 
s11np e pr1nc1p . h 1· t 

1. ·t d to tbt~ parties it being bet,veen t e par 1amen was 1m1 e as , , 0 • h l 
d h 1. · t and not between the colonists t emse ves an t e co on1s s, - . 

-and also as to its subject it being a mere fetal q\+est1on 
arising on the British co11.stitution. We therefore conclude 
with stating that the doctrine that any one o~ the states ac-
quired as against any _oth_er ?f them, 1n conseque!lce 
of tl1e revolution, any terr1tor1al r1ght~ or an en\argement or 
extension of territory is inadn1issible. 

· We remain ,vith due respe~t, your obeu1ent_ servants. 
• EZRA L'HOMMEDIEU, 

SAMlTEL JONES, 
EGBERT BENSON, 
JOSEPH C. Y A'I'ES 

. o Aaron. Ogden, W,n. S . . Pen,nir,g-
ton, James Parkc1·, Lewis Con4zct., 
& Alexander C. lrf'f!Vhorter, esquires, 

I ,, ommissioners, &c. &c. 
• ·d, October 18©7. 

• JO. .1.
7 III. · 

' ENTL~!\{EN, l . 
Although it probably ,vas understood tha~ t 1ose inter-

changed 011 the !ld instant ,ve:e to _close th: ,vr1~ten comn1u-
1~ ications bet\veen us-yott ,v1ll still permit. us 111. ~ns,ve~ t? 
yottrs, briefly to state tha~ ,ve ha~e been. m1?conce1v,.ed,_ 1f _it 
is supposed that ,ve cons1derGd :he ~xp1 ess1011 niazti sea, 1n 
the grant fro1n the duke as denoting its southern, bountlary-
n the contrarJ· ,ve contcn 1 tl1at sea und ocea1z as they stai;id 

J , 

• 
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jn t e gra~t,_are to receive different signi~cations, a~d t~at, 
the oce{/Jl 1s its southern, and that the sea for1ns a jJart of its 
easterJt boundary, and this interpretation is confirmed by the 
partition-deed bet\veen the proprietors in 1676, and the t,vG 
subsequent grants or confirnzations from the duke of the 10th 
September, 1680, and the 14th ·March 1682,· in which the 
bou·ndary of East New-Jersey from Litt!~-Egg-l-Iarbo:r to 
the degree of latitude on the Hudson,'1s described "as ex--
'' tending eastward and northward along the sea coast, and 
'' Hudson's river,'~ and which by the fa1niliar process of re-
dendo singula singulis, and to that end transposing the words 
may be n1ade t() · read " extending east,vard along the sea 
coast and northivard along the Hudson river,' and ·then as it 
re!ipects the eastern boundary a case of the nature ,ve have 
in a forn1er comn1unication suggested, would arise, in which 
the Hudson ought·constructivelv te be considered as co111.-
111encing at Sand!/ Ilook.-One thing is assuredly evident, 
that the partition-deed and the t"\\TO subsequent grants sup--
pose the course of the coast from Little Egg-Harbor towards 
'"an<.ily Hook to be, for a distance easterly and if for any it 

must be the whole distance, there no ,vhere existing a natural 
hcftindary for such a distance less deviating from a right line 
than that re!, ch or portion of the coast. 

vVe \vill only add that the subsequent use of the term 
coa:t as a synani,nre of ocean is scarcely to be conceived ap., 
plicab~e to a bay or _o ther arm of the sea, is decisive that 
our · nterpr tation as to the d ifferent senses in which he 
t&rfns ocean ancl sea as ed in tl1.e grant, are to be received 
• Js.corr~ct. . • \Ve•rcmain \vith due respeot, your obedient servants,. 

EZRA L'HOMMEDIElT 
SAlVIUEL JONES, 
.EGBERT BENSON, 
JOSEPH. c~ Y Ar E . 

f~l·o f;'Jllia.n /I. Penn in r:rt.on, Aaron 0.fden, l · 4 

t1' • .. () .li le.-..:ander C'. llf'ff-rlzorter, .'fanies · 
-, 1. <' ') 1 • n f' • 

J. a;•rt.f?r, C!J .. e~vis Lone ,ct, esquires- · 
. "tobi:!r 5t , 1 °f;lf, ; 

,,, 

I 

I 

• 
G F. NTLEl\:IEN, 
' Arms of the sea and navigable rivers are subject to a 

j us publium, ajus privatum and ajus re~i7:m. ~o. this la~t 
.right singly we meant to apply the pr?poslt1ons ar1s1ng from 
the sovreignty of New-Jersey as d1st1nct from aU the other 
consideratio11s we had therefore laid before you. 
· \Ve mean explicitly to exclude, under this head all ques 
ti0ns of right or title to territory or property, as arising 
fron1. the 9uke's grants and to confine ourselves 1nerely to 
this jus regium ; t1nder this expl:anation we beg you to con-
sider our communication of the second instant, in reference 
~o this particular right. · . 

If it be true as heretofore stated that the crown exclusive-
ly exercised this jus regium (being one of the regalia) in vir- , · 
tue of its prerogative through the agency of the lords com- .: 
missioners of trade and plantations, independent of J:larlia-
ment or any colonial assembly-it seems then to fo'lo , that ' 
th«l rights exercised by New-York, of whicl-1 you speak of 
your own knowledge before the revolution must have par ta-
ken of the nature of the jus publ uni and jus privatum only, 
and can have no reference to the jus regium, which ve 
presume was never out of the cro,vn of G reat Britain while .. 
its king was our sovereign • 
· Suffer us here to refer to the many instances of the j us pub--
licum and jus przvatuni by New-Jersey which we have be-
fore enumerated, most of ,vhich have been within our actual 
knowledge and observation • 
:- The king as stated by· you v,as the sovereign and a com-
ponellt part of the government of New-Jersey as ,v •II as of 
N e\v-York and Gr~at-Britain at the time of the r evolution, 
v·he_nce the conclusion a~p~ars to be t; ecessary that the j us 
reg"'zu,n theretofore exercised by the king over the shores and 
adjacent: waters, of that p~rt of the reahn cc.1 Ued N e,v- J ersev 
mus_t have natu"rally devolved upon the sovereignty establish~ 
~d 1n New-Jersey and not upon the sovereignty estab~i2ihed 
111 N ew-York. . 

. lt is ~ubmitt~d to the gentlemen of N e,v-York under this 
·v1e,v of th; sub~ec! '~?e~her th~ evi~ence to ,vhi<-h they have 
referred 0 1 the Jur1so1ct1on de Jacto sine~ tl1e revolution is of 
~uch remarkable facts, or can in any ~Va)r an1ount to that im. 
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inemori.,1 usage or ·prescription right spoken of in public law, 
and vd11ch would oust Ne~-Jersey from all kind of sove-
reig11cy an~ empire i~ and o~er its sh~res and adjoining w ~-
ters, provided she had acquired such sovereignty by the as"" 
sertion and vindication of her independence. · 

W remain w~th respect., your obedient servants, 

AARON OGDEN, 
ALEXANJ)ER C. M'WHORTER 
WILLIAM S. PENNINGTON, 
JAMES PARKER, I 

LE,VIS CONDICT 
To Ezra L' Honimedieu, Samuel ) 

Jones, Eg·bert Benson, & Jo- ( 
seph C. Yates, esqa1,ires, f 
Commissioners, &c. &c. &c 

• J 

Stµ October, 1807. 

NO. XVo 
GENT LE !l'EN, 

After mature deliberation and due attention to th~ 
written communications that have passed between us in our 
late discussion-we are of opinion, that according to the 
terms and manifest intention of tl-1e <luke of York, in his 
several grants to lord Berkeley and sir George Carteret .and 
their assigns-that the easte1 n boundary line passes through 
the narro,rs, and not througl1 the Sound and Kill of Kull-& 
further, that in virtue of these grants, as also of sovereignty 
of the state of New-Jersey, this bounoary line excends usque 
ad filum aqure, or the mid,vay of the river lludson, or other 
waters lying bet,veen the shores of the two respective states. 

,,ll e have to request from you an equally explicit opinion. 
Sh0uld our respective opinions be found unfortunately to 

differ, then ,ve beg leave further to request from you gener-
ally, your sentiments, as to the probability of accommodat-
ing our differences,by establishing a bound.,ary line more con-
venien! to N e~v-York and N ew-Jersey~ respectively ; at the 
same time leaving to New-Jersey all her fre~ 'naviiation~ t~a1' 

.. 

. So 
, 

to r un the line according to the opinions of r ight, t 
be entertained by the respective boards of cornmissio 

. Yours ,vith due respect, 
A ARON OGDEN, 
WILLIAM S. PENNINGTON, 
AI~EXANDE R C. M ', VHORTER. 
JAMES PARKER, 
LEWIS CONDIC1'\ 

To Ezra L' Honiniedieu, Samuel 
Jones, Egbert Benson, Joseph 
C. Tates. 

Oct. 6th, 1807. 

NO. XVI. 
GENTLEMEN, 

In answer to your note of this day, we can only say. 
that such are the facts, and such to our minds have appeared 
the reasonings from them, that we have not been able to 

. persuade ourselve.s other,vise than that New-Jersey cannot 
1·ightfully claim Staten--Island, or below the ,vestern high 
water mark, of tl1e waters bet\veen the shores of the two 
states • 

. The citi~ens of all the states in ·the U Flion, have the bene.,. 
fit and use of the navigable waters ,vithin the jurisdiction of 
New-York, 1n common and equally free with her o\vn citi--
zens,' and_ t?e citize~~ of N e,v-J ersey may avail themselves 
of her. ex1st1ng proy1s1mns for gr atuitous grants to o ,vners of 
the adJacent lands, for land belo\v _high water mark. 

-... Still any proposition from yot1 on the ground of consult-
1~g !he mutual a?d due_ conv~ni:nce o_f bot? the states, sp.e-
c1fy1ng O; d_efi1:111:g a hne . \V 1th1n w h1ch N e,v-J ersey is to 
h ave the JUr1sd1ct1©n, free 1n future from the claims of New-
y ork, to the encl that her citizens may then have the benefit 
or u~e, without_ unreasonabl~ detrimei'it to others, or appre-
hensions of evils of a pubhc or general nature and ,vhich 
.they cannot have if the Jurisdiction of N e ... t1-Y drk is to ex-
te~d ove_r the whol~ of the waters in question, it certainly 
~111 re~e1ve our deliberate, and ,ve trust, unprejudiced con-
s 1derat1on; and the sa1ne time it is submitted '"yhether in 
.as much, as .already ,vith respect to the law~ of quarant~t', 
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tiie period is approaching, ,vhen in every other res-. 

peQ a strict, and of course an expensive police will be re• 
(p'1te over the. waters in th_e viciriity of the ci~y of Nl:W-
vrk ; and that 1n order to its being effectual 1t must be 
j~xtensive ,vith the waters themselves ; it will not beh0ve 

~oth parties to proceed ,vith caution in a measure of such 
· magnitude, and not to be foreseen in all its consequences,, 

EZRA L'HOMMEDIEU, 
SAMUEL JONES, 
EGBERT BENSON, 

, JOSEPH C. YATES. 
To .Aaron Ogden, fVilliam S. Pennington, 

Alexander C. M'Whorter, Ja1nes 
Parker, and Leivis C'ondict, esquires, 

Commissioners, &c. 
October 6th, 1807. 

. 
W JIil 

1 0 . XVII 
G~N LEMF,N, . 

Being so unfortunate as to differ on the question of right, 
and you having cast back 011 us the necessity of n1aking pro-
posals 1·or accommodation, we ,vould ask whether it would 
accord \Vith your views ( should the state of N e,v-Jersey re-
linquish its claim to Staten-Island,) to run the line from the 
midclleofthe Hudson river, in the forty-first degree of north 
latitude, and so do,vn the middle of said river through the 
bay, the Kill of Kull and th~ sound, but in such manner as to 
leave the jurisdiction of the O yster or small Islands in N e,1t-

Y ork? 
We remain ,vith due respect, your obedient servants, 

AARON OGDEN, 
vVILLIAM. S. PENNINGTON, 
ALEXANDER C. M'vVI-IORTER, 
JAMES PARKER, 
LE'"TIS CONDICT. 

T o Ez ra L' Honimedieu, Egbert 
Benson, Samuel Jones, Jose/1/i 
(/. r (!_tes,.esq_ui~es,_C~n1rs~ &c4 _ 9ctober 6th; 1807~ 

NO. XVIII" . 
( 

G.i,NTLE'.:MEN~ r · ' • • d. 1 • d . • 1 
We took it for granted, that having e~ are our~e v 

d. fi "t" l against the admisf>ion of the claim of New-J er• e n1 1ve y • · · · f _, scy as founded in right, that _their propos1ttons o ac.:ommoua 
tion if any were to originate on her part. . We ~annot a . 
cede\:, a pr~position by which the _midd~e. o~ the n v ~r ~u_d 
son for any distance shall be the bne d1v1dmg the Junsd1c . . 

ion: · , . h. d.· t r &c We are gentlemen, wit . ue respec , you s., • 
' E.ZRA L'HOMMEDIEU, 

SAMUEL JONES, 
EGBERT BENSON, · 

1 
. . JOSEPH C. YATES . 

To .A.aron Ogden, William s. 
Pennington, James. Parker, 
Lewis Condict, and Alexan-

der C. M 4 Whorter, esquires, 
Commissioners, 

October 6th, 1 S07e • f; ,I 

_, .Ml ---No. xix. 

• 

~EN~::e::anding thllt llo line W!ll be a~eed upOti Dy yo 
'on the principle of an accommodat1on of d1ff erences, respect 
ing the eastern boundary line of New~ J ers~Y:~and further 
that you cannot coBsent to make any p'roposmons to ~s upon 
the sUbjec~-p~rini.t us_ to _say that we do n?t pe~ce1ve any 
further uuhtv 1Ii. contmmng the pre!'leht d1scuss10n unles11 
y · have soffie further communicatioris to make us· 

We are, respectfully you:rs. 
AARON OGDEN, , 
ALEXANDER C. M'WHORTER~ 
WILLIA1\'I S. PENNINGTON, 
JAMES PARKER, 
LEWIS CONDICT. 

To EzYa L'iiommedieu, Samtiel Jonea,1· 
Egbert Benson, Joseph C. Tates, 

.. 
,._ : r:. esquires-Commissioners, &:c. &cc. ... ; 

October 6th, 1807- . ' _.., ..... 

· Ii 
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,NTL <MEN', 0. XX. 
. \Ve. can only repea~ that a proposition of a tine havlng 

fo_r its obJe~t the convcn1en~e of ~he citizens of N e\v-J ersey 
1111 be rece1ved bf us, ~nd 1n deliberating on it, we shall on .. 

Jy regard the cons1derat1ons ,v_e have suggested of benefit an 
se to accrue to them, of detr1n1ent which others 1nav suffer 

and uf evils ta be app_rehened to the ,vhole commu~ity, and 
consequ~ntly we decline an accommodation on any othet 
grounds. \Ve are gent~men, ) ours respectfully. 

EZRA L')IOMMEDIEU, I 

SAMUEL JONES, 
EGBERT BENSON , 
JOSEPH C. YATESs 

To Aaron Og-den, Wm. S. Pennington,] 
Ja1ner Parker, Alexr. C. ftf'"frVhorter 
Lewis Condict, esqu•ires, Comrs. &c· 

·o. XXI. 
_ GENT~:tl\!E~.-It is not for the state of New-Jersey to· as}, 
and receive be, ;fi~s fro1n the state of Ne\v-York-we have 
not been con1_n11ss1oned for any such purpose.-

As th_e chum of Ne,v~ Jersey as s-tated by us fhas unfort · 
~te_lJ1 fai17d to produ:e 1:1 you a disposition to settle ajuris-s 

d1~tl<?nal line upon pr1ncrples of mutual concession-which 
pr_1nc1ples and not any conviction of right in New-York con-
stituted the ba_sits on lvhich we rr1 ade our enquiry in the note 
of yesterday---and as you ,vill not treat on this basis all other 
attempts to,var s accommodation are at an end. 

We _are at a Joss to conjecture ,vhere it is you ha,"e imbib-
ed an idea so ,vholly unworthy of us as that we would treat 
for th~ convenience ofindividual citizens at the expence of 
the just rights of the stat~. 

We remain with due respect, your obedient se1-vants 
AARON OGDEN, . • 
ALEXA .rDEI{ C. M'\VHORTER 
W I~LIAM S. PENNING- ON ' 
JAMES PARKER, ' 

. . LEWIS CONDICT, 
To EKhert Bensfin, Ezra L' Honz1n~dzeu.,} 

$_a1ni~el Jo nes ancf Joseph C. Tates 
.Esquzres.-Comm1ssione1·s, &c. '~c. O t '1 1 O'"' Q'. C • , 8 J ~ 

AL &I 

APPENDIX . ., . . 

BY the honorable Philip Carteret, esq. g?ver~or of th 
province ef East-N e,v-J e_r sey, under the r1g~t honorable 
Lady Elizabeth Carteret, s~le ex ecutrix to the right honora-
ble sir George Carteret, k~1ght and ~aronet, ~eceased, late 
lord propriet r of th~s prov1n~, and h1s counc~l. 
To the honorable the governor or commander in chief of all 

h}s royal highness territorie~ in A ;ner ic~, at New:-York, 
and his council there. . 
WHEREAS I hav~ an order to lay claim to State~-Is-

land, as properly ~nd_ju~tl;:7 ~elonging ~o tl1e l~rd prupr1et0r, 
his government and JUr1sd1ct101?- of this proy1nce, and doth 
appear by his royal high~ess's grant, under his h~nd and seal~ 
bearing date the 10th day of September .A. D. 16€>4. _ 
Wherefore these are in the lord proprietor?s nan1e, ancl By 

irtue of ·the said grant1 to dem~d of you, the s~rrender of 
· the said' island ui1to me, with the qu· et posses~~o11 thereof, 
I ;and that yourselves, ,o! any other persops by your auth?ri~y, 
do forbear the e~erc1s~ng any co1nmand, authority or Juris-
diction within the said island ; in which do expect yotl! 
~peedy answer and compliance. 

Giyen u11-der xµy hand and seal the 22nd Ju1y 16.81. 
· . PH. CARTERETo 

c letter to capt. Arthur ijtackett, depµty _go1-~emor, and command~r 
· · in chief of New-York gov-ernm.ent, &c. 

S1R, . . . . .. 
According to my orders I have sent to Mr L a P rarri~ 

and Mr Bollin,to demand the surrender of Staten-Island into 
my possession and government, as of right belonging t to 
sir George Carteret, lord propr~et~r of the province, as yoµ 
~ay see by the copy of his royal highn~ss' s grant, se11t you 
by the1n-concerning which pray let me b~ve your speedy 
:esc,lution and answer. 

· · '· · · Your humble servant, 
1 

\•• PH. CARTERETo 
.. \ , 1t.. .. , .... 



:ey the honorable Philip Carteret, esq. governor of the prO-: 
vince of East-Ne,v-J erseJr, under the right honorable the 
lady Elizabeth Carteret, sole executrix to the right honor.., 
able sir Georg~ Carteret, kn1ght and baronet, , deceased, 
late lor~ proprietor of this p~ovince, and pis council. · 
WHEREAS Staten-Island dotl1 of right b~iong to the 

P:ovince of East-Ne,v-JeJ;ey, as doth appear by h~s royal 
highness the duke of York .s deed of grant, unper his hand 
and seal, ~earing ~ate the 10th Septe1nper, µ80, put hat!\ 
b_een detained by several of the g~v~rnors under his ·royal 
p1gh1_1ess, contrary to all Ia,v arid equity ; · an·d h~ving now ·a 
·special order from the lord proprietor to demand the same, 

. These ~re in ~Is ~naj~sty's na'me, to wil~ and reqt'lire 
}rou, the magistrates, officers' and, inhabitants of the said 
1sl~nd1 r~rbear yielding any obedience to the government 
or J_lir1sd1ct1on of ~ew-York; or· to· do or act any ~hing by 
their. authority c:r ~oinmand ; but tha:~ you forthwith yield 
obed1enc_e to the Jurisdiction and government of this province, 
and receive your commissions, orders and instructions from 
me, your la~vful g~verrior-as you will answer the contrary 
~tyour perils. · · · .· , :i .. ·. - ;· . . i ,,.,!, 

' Given u~der myhandand sealthe22ndJuly,A. D. 1621. 
. . . :\ · ·, ·· · · : . . · · · PH. ·CARTERE-~r. · 
'I'he foregoing_ are true cop~es frotri Lib. :J, pag~ ~rt, in the 

~ffi.ce of the proprietors of ~ast-~ ew-Jersey ,at P erth-Amboj7' C> 

- JAMES ·pA,RKER, Register. 
September 10, 1807. , · .. •· •-- - " ._., 

Bo?k A, page 2 , March 28, 1681.-Directions and in= 
struct1on to James Bollin, csq. secretary of our province of 
East-New-Jersey, from Lady Elizabeth Carteret. 
, ' You ar~ to lay c~aim to ~taten• Island a~ belonging to 

us, ·according· to · h1s royal highness\; g-rant; and also the 
farm at Horsemus, and to take it into pQssession for my use.' 

Book 3, ·page 22, Feb. 15, '166·8.---Articles by Philip 
C ar_teret, to John Ogden,~ sen. and others, undertaking a 
nsh1ng tra~e ; as also the taking and preserving of w~aies, 
and sue~ hke great fish, &:c. · · , , , . . · · -

,, Imprimis-1 do give and grant unto the aforenamed 
:~ John Ogden, Caleb Camitley, Jacob lVIolleins, Willia _ 

. I 

' •• 

1 

., Johnson, and Jeffry J on~s and company; a!1d to alt or any 
' ot them free leave and liberty, to take or kill any whale or 
_, whales,' or such like great fish, iri any place or p_Iaces where 
'they may be found or taken, whether at sea, or 1n any creek 
' or cove betvveen Barnegat, and the easternmost parts of 
'this province, without any exceptions of drifts or wrecks.' 

· ~nd.-' -1 .. hat the said persons and company, shall have 
' free liberty .to ~rhfg on shore, at any conve~ient place or 

places within t'he bounds & limits before mentioned, all such 
' whal~s. or great fish, as they shall find, kill or take,& to erect 
'huts or cabins on any person's land by the water~side, upon 
' occasion, for their better preservation of the said whales or 
'gr.eat fish, and trying them for the making of oil, or curing 
' of other· fish they ·shall take-Provided they do not trespass 
' upon corn-fields, nor damage to the stock or cattle of any 
~" s'uch persons, upon· ~ho~e grounds they shall come.' , 

· · 3d.-' Extends the li1n1ts of the charter to three years. 
·4th.~' ·Th2tt fur the · encouragement of the said 11ersons 

' and comp?,ny in t~e prosecution of this design-I do 
' promise ~rid grant unto t'aem, in case Staten-Island falls 
·, within this government, some convenient place or tract of 
' land ' upoirtlj.e said island, near unto the water side, fit for 
·, the settlement of a to\\·n, or society, to consist of twenty-
·, four families; and that they shall have a competent pro-
·_, portion of land alloted to each family or lot, with meadow 
'ground, as· well ~s p1anting land, and free commonage upon 
·, the isl~nd~each family or lot to pay as a quit rent, to the 
·_, lords : proprietors, their tieirs or assigns, one bushe) of 
·~ wheat yearlv.1 •·.. · · 

i·Boo~ 3, page 27, June 2~, 1669.-Licence from Philip 
~arteret,· governor, kc. to Peter Hetfelsen, 'to be the only 
' and 'constant ferryman bet,veen Coiµmunepau and the 
·, city of New.:. York, for three years.' 
' Same bo0k, page 52, January 18, 1671---License to Joh 
~imerson; ferryman between Bergen, Coinmunepau and 
New-York, ' with rates and ~onditions as was formerly 
"granted to Peter Hetfelsen.' 

Same book, page 152, Feb. 14, 1678.-License to Joseph 
tfunt, and others, to take ,vhales, &c. within the same bounds 
as above granted in page 22~ 



-
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Minutes of board of proprietors, A B, page 1 S.-At 
meeting and council of the proprietors and proxies-to pro0 

prietors of the province, 10th May, 1685. 
Present the deputy governor, .-Ve.-' Petition from John 

' Palmer, esq. to have a patenf for the lands he has had and 
'taken up on Staten-Island, upon consideration thereof, 
'and that it may be of no ill consequence, but rather of ser--
, vice in our claim to that island--It is »greed and otdered~ 
' that the governor alld counc~l may make a patent of the 
' saµie to him.' . r • 

Book A, page 185, l\fay 269 1684.--Paten~ from the pro~ 
prietors of East New-Jersey, ·to John Palmer of Staten-Is.., 
land, ,vithin the said provincie, esquire, 'All that his capital 
'messuage or dwelling house, with the ~ppurtenances, situ-
, ate, lying and being on the north side of Staten-Island, a-
, foresaid, within ~onstabl~ Hook, near the mill creek late ... 
' ly erected anJ built by the said John Palmer, · and in the 
' possessioµ of the said John or hi,s aisig11~ ; and that 
' other parcel or tract of land,' &c. 

This patent is for seven tracts con!aining in all 4500 acres. 
Book C, t,vo comn1issions, page 1, Aug. 4, 1718.-Char~ 

ter to the the city of Perth-Amboy, by governor Richard 
Hunter, describes the bo11nds as foll(i)ws ;-' Beginning upon 
' the north side of the R aritan river, by the upper corner of 
'that called Peter Sonman's land, and by the lo,ver corner 
' of that now in the possession of James Moore, of Wood-. 
' bridge ; thence extending pn a straight line as said Moore's 
' land goes, to 1and now possessed by one John Veal ; thence 
' continuing along by the said Veal's land, to the north•east 
' corner thereof ; from thence extending upon a direct line; 
' to the south-\vest corner of David Herriot's land, and so 
' extending along by said 1-Ierriot's, to the south-east cor11er: 
' thereof; from thence extending on a straight line, to the 
' south-\vesterly corner of the land lately in the tenure and 
'occupation of John Carhart, formerly one Henry Lessembuss, 
' and so along the line thereof, easterly as it goes, to the 
'meado,v or marsh on the north side of a gully, where water 
' generally runs ; thence extending on a direct· east line thro' 
' the marsh and sound to low ,vater mark, on · the easterly 

side thereof; from thence running d~wi;i ~n the aou~~--

• 
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, southerly, as far ns th7 sout1:1ernmost point of Staten-Island; 
from t~ence on a direct line, to where George Willock's 

: plantat_1on, called Rudy~rd's, adjoins by a creek, to that 
, plantation, of _late belonging _to Andre,v Bowne, deceased, 
, then~e extending along the hnes of said Bowne's land, ( exQ 
, clud1n~ the ~ame) to Matewan creek; thence up the creek 

to a bridge thereon, where the highway from Amboy ferry 
' to Freehold and Middletown, crosseth the same • th , t d. I h . . ' ence , ex . en 1ng a ong t e part1t1on line betwixt the counties of 

Middlesex and Monmouth, to Millstone brook . th d 1 "d b , ence , own t 1e sa1 ~ook to. the post road ; thence along the 
' ~ame to ~omth:R1ver. as It goes to Raritan river, and so 
, do,vn Raritan river, (including the said river) to high wa-

ter m~rk on the north side thereof to where the limits. of 
'the said town are said to beiin.' ' 

Book C. 3, page 224, ·January 7 17" i, L. r.. 
B . , av.- 1cence irom 

governor .ashy to Archibald Kennedy of New-York to set-
tle a ferry in the count)r of Bergen, in the province of East 
Nedwfi•Jersey, to carry p~ssengers from thence to New-York 
aa rom New-York thither ~ ' 
A El~sha Parker's warrant for 199 47-100 acres, W. 2. 16. 

rch1bald ~e~nedy'~ 10 9-100 acres, A. B. ·2 for 226-10 
9-100 acres in full-to Archibald Ken d Th d 
t·t h Et· 1.:.: ne v.- ese o cer-
t Y t at 1sua Parker by me duly ·d· t" d d th · h • epu e an sworn to 

Xe int~~t ere1n aftei: ~entioned, did survey tor Archilald 
th:°c°:u~;yesf.; certain island situate in Hudsons river in 

o ergen, and eastern division of N ew-Jerse 
called and known by the na1ne of B dl , I l y • e ow s s and . be · 
~1ng at a stake ~tanding one chain and sixteen links disf1n-
upon a south th1rty-t\vo degrees and a half t f ant 

11 d . eas course rom · 
s1na ce ar ti:ee growing out of the side of the b k h 

sout~easterly side of the said island and from th an.don t k e 
running west four chains and five links tl e sa1 sta. e 
eight degrees and a half fi : 1ence north forty-
h west ve chains and five links 

:in~:cethneonrth t,venhtyhsix degrees west three chains and five 
, ce nort t ree degree d h lf and three 1· k h 8 an a a ,vest seven chains in s, t ence north £ d 

and seven links thence south .o~r egrees east one chain 
chains and sixt; seven links th1g ty-twdo degrees east six: 
de.are d h If. ence an south forty-seven 

-g es au a a , east four chains and fifity fi 1· k h ve 1n s, t en 
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. noutli fifteen degrees and a half east four chains_ and fiv · 
links, then south fourteen degrees ,vest six chains and forty 
links to the beginning, ( at one chain and ten links of the last 
course the house bore north seventy degrees \\9est at _one 
chain and t,venty one links distant,) containing eleven acres 
and forty-t\VO hundredths of an acre strict measur_e, ;which 
after allo,vance is to re1nairi for ten acres and nine tenths of 
an acre to which Archibald Kennedy is ei}titled by virtue of 
a deed to him fron1 Elisha Parker for the said quantity of 
ten acres and nine tenths of an acre of land unappropriated,· 
dated the 18th day of Ftbrnary 17't6-7, and recorded in 
lib. A. B· 2. fol. 25, to grant ,vhich tne said :E;lisha·had. 
right in part ~fhis warrant fiom the council of proprietors of 
the eastern di vision of N e,v-Jersey aforesaid for l 9t 47 -100 . 
acres of land dated the 21st May 1744, and record a in.· 
lib. ,v. 2. fol. 16. . . 

,vitness my h~u1d, this nineteenth day of February, 174u 
JAl\tIES ALEXANDER, Sen. 

The foregoing is a true opy frgn1 book S. 2. page 169 in 
the office of the proprietors of East New:. Jersey at Perth.:-
Amboy, Sept~mber 10, 1807. , 

Book H. ·2. page 251, Nov 14, 1719.-Patent from gov-
ernor Morris to George \Vilcocks to keep a ferry from 
Amboy to Staten-Island. 

Book F. page 742, Sept. 15, _16!}7 ........ Patent to. Ge~rge. 
'\Vilcocks for sundry ,vatet lots 111 Amboy, extending into. 
tl1e Sound to lo,v ,vater mark. 

Book C. p:ige 70, August 26, 1698.-Patent to the same• • 
for other water lots extending to lo,v water mark in the 
Sound. 

Book G. page 61, l\'Iay t, 16g9.-Patent to Thomas Gor:• 
don tor two lots extending to lo,v water mark in the Sound..-~..-

Ber g~en county, ss.-
Cornelius Van Vorst of Aharsimus in the county of Ber-

gen, being duly sworn, deposeth and saitl1 that he is now iii .. 
the seventy-nmth year ofhis age-that he was bor~ whe~e 
he now lives and has resided at Aharsimus ever since his 
birth-that ~his deponent has been ~cquainted wi~h the 
hore on the west iide of the Hudson river and ,vhat 1s no,v ... 

• 
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• cailed N e,v-York bay ever since he ~·a5 a hoy-that this de• 
pontnt has known t.1~t the inh~bitant~ f tl e ~o v, of ~ ( r9en 
have uniformlv excrc1std the r1ght oJ oystering and hslnng 
in the Hudson river ~lid bav a or said ever since 1is recol-
lection, and that the sai<l inhaoit, nts ot Bergen have also ex-
ercised the right of setting fikes tp"n the flats and of continu• 
ing their ext~n~ion iron1 che shore in to the river or bay f ·om 
ye'1r to yt·ar-and tbat this deponent has also set fike fences, 
oystered and_ fished in th~ sai ,, riv_er aad hay and upon the 
flats-and this d .. , unent urther sa1 h that he never kne,v any 
of the i:e )ple or New-York exercise !1 e right of setting fi_J·e 
fences upon the fiaL or on the ,vtst su e of t11 !udsons riv-
er or bay a or:lsaid . \\"ithin tue limits afo esaid, e ... -
cepting one p(rson about tv~·o y(.:~'rs ago, ,, ho th1s 
deponent t nd ·rstood ha~ se . a fike £ nee bet,veen t~e 
two · slaric ; b lt of th1s this d ·ponent has no certain 
'.knowl< ·do-e-an this deponent further saiJ1 that when a boy 
he u1;de1~tood from the old inhabitants of B rgen that it had 
b ~eu l ,e p1 acti e at t 1e town 1n ·'etings of the corporation of 
Bei·~n they appoin e~ c~rtain ofri~er~ ,vho they called ,va-
tcr-bailiffs, ,-vhose particular Juty It ,vas to appr~hen<l of--
fenders upon the ,vaters _ within the said township, which 
were consider~d to include those from the ,vestern -shore of 
Hu<l on ri 1 er and west of he bay aforesaid, to the deep ,va• 
ters in said river and bay-that this dep1>ne1 t understood 
that Jacob ,i a11hor1~ ind ~inard C:: rebrants. ~,·ere t,v0 of 
the persons ,vh j h t.ld the sa1<l o fice 01 acer-ba1 iffs a~d tha+ 
said ba1liffs did fr~ql "ntly apprehend persons bclo "g1ng to 
the city of N ~,v-Y rk oystering upon the flats, and bring 
then1 befnre the auti1or1ty thet in Bergen- ,ind this l epo-
nent further saith th,~t he never uncle ·stood that any ... legal 
n1easufes ,vcre taken by th~ persons from New-York thus 
apprehfnded in def enc~ of t~-.e right- but t11is depon nt ,vas 
infor1n~ d that after sume time a nuinber of tl1e people of 
Ne,•-Y orJ crrr1e over armed ,vith 1nu~kets and drove off 
the said b iiiff~-and this <le1 onenr further saith the records 
of the annua . p ce ;ngq oi the co1poration of Berg n of the 
vear of .,.·h ic : c~cponent no,v speaks have been Io.-;t or 
oes1.l'O, ·ed. An tl is d ... oonent fu-ther saith that he estab-
lished "'the present ferry at Jersey ( hen Powles 1 oo./; ubo t 

I 
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for y y ars ~go, that he built a doc~ and. ferry stairs for the 
accon1n1od, ion thereof, i11to H1..dsons river beyond lo,v wa ... 
t - 11ark. and that no ob· ection ,vas n1ade by the people or 
corpor, tion >fl T C \V-y ork for his so doing-that since the first 
establishn1ent of the ferry aforesaid he has extended the fer-
ry stairs and dock still further into the Huds?n rive~ and 
no o >1ection ,vas then n1a<le by the people or corporatJ on of 

c,v:Yor · for his so doing-and this deponent saith that the 
,,irJ 0 rr\-, h~,s bee n established ever since the n1emory of 

this deponent, a_1cl that the ferry at Hobcken has been estab-
lished nearly as· long as the ferry at Po,vies Hook, that th~ 
fi ,rr r stairs a 1d dock as well at \ r eekauk as Hoboken hav€ 

., ' . . 
for n1an .,. ·ears ~ecn extended beyond lo,v ,vater mark 1n 
t.1e HucisOn river, and that this deponent nen,r heard any 
,:);ection 1nadc thereto by the people or corporation of 

··,v-Y ork, or any d ifficulty suggested on account thereof. 
A. ,11 thi deponent further saith, that a fe,v years since, how 
n1a~Jr this deponent cannot no,v r~collect, but since Mr 
V~tn dyne Els,vorth, first came to live at Po,vles-Hook, a 
c rtain Vvi!liam Slow, as this deponent understood, c,ame 
O\?er fron1 N e\-v-York by the directions of the corporation, 
and cat the nets of some of the people of Bergen, and set 
t 1e1n and ,vent to £shing hi1nself; that the said Wilham 
Slo,v \Vas prosecuted before Panie1 Van Uyper, esq. of Ber-
gen, by the person injured, and judgment obtained for the 
dan1ages, and ·e~"ecution is"ued thereon, anq the net taken 
by virtue thereof, and carried into Bergen, where it remain-
ed a fe,v <la ·s, ,vhen this deponent understood the said Sto,v 
ca1ne over by order of the corporation, and paid the dama-
i.: ·s and costs, and took the net a,vay. And this deponent 
lurthf-'t saith, the ne,~t season after the before mentioned 
trans---ct icn too .· place, o ne a~dern an and t,vo assistants of 
tl.e coq oration of New-York, came over to this deponent, 
::ind aoked permission to fish for the US<t of the ~!ms-house, 
,i hicht his deponent per1nitted them to do ; since ,vhich this 
d e~)onent does not recollect nny interference has been made 
by th<; -orporation or people of New-York, with the right 
of fi.,h11g of the people of {ergen, nor have they since re-
quested permission to fish, · this deponent's knowledge, bvt 

61 
. l f w- ?'ark as well l eop eo e ., 

this deponent believe;,Jtha~; 1~rve practiced o_ ·stering ul~d as from some par ts o ers . , rand New-York Bay.-.. 
. ft t and in Hudson rive . 
t e a s, "th not 
further this deponent s~OR~ELIUS VAN VOR T. 

h. 'J6th September, 1807.· 
Sworn before me t is,.., xr1LL A 1\'lS Not. Pub. 

PHILIP 'Vv .... '"'i-.lT ' (SEAL) 
· . 1 h granted the beino- required, ave 

And whereof an act o . 1 t the to ,vn of J er 
der n1y notarial for~ ~nd se~ ' an1e un . 

sey the day and year above ,vr1tte=n • 
PHILIP WILLIAMS, l·lotary Public. 
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