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COMMISSIONERS, g,

LAY oV oV oV VW

1o the Honorable the Legislature of
- the state of New-Fersey.

THE commissioners appointed on the part of New-Jer-
- sey, to settle with commissioners appomted on the part
of New-York, the Jurisdictional boundary line between
the two states ; ‘beg leave to

REPORT,

THAT the said commissicn
thorities, met at Newark in N
ment of the end for which ¢

ers under their respective au-
ew-Jersey, for the accomplish-

: hey were appointed, and that
after Jong discussions, all atlempts to procure an amicable
adjustment proved entirely abortive.

Your commissioners hope that the honorable the legisla-
ture, will not disapprove of the breaking up of further con-
ference, after it had tully appeared that the commissioners
on the part of N ew-York, had resolved not to depart from
their claim over the whoj waters lying beiween the respec-

e states, inchiding Shores, roads and harbors, within
the natural territorial limsgs of New-Fersey,

rmity to their present claim,
1st..—Because notorious acts of possessions.

, , €xisted on
the part of New-Jersey, and ‘were evident to the senses of
every man along the whole * of the shotes, opposite to New-
York, and the adjoining waters, that were tully equivalent to

those asserted on the foundation of the senses of the commis-
sioners of New-York. |

And 2nd.—Because the right of jurisdiction over these
shores and waters, and which is the subject of the present
controversy, was unquestionably, a jus regaum, or royal pre-
rogative right, actually possessed by, and vested in the crown
of Great-Britain, and ¢xclusively exercised by its board of




“Fyehat.

4

trade and navigation, without the tervention of either of
the colonial governments, at the time of the declaration of
independence ; and consequently, that this right had never
be en possessed or exercised by the government of the colony
of New-York, at that time ; -and in respect to the time, since
that period, no acts of jurisdiction have appeared on the part
of New-York, or of acquiescence on the part of New- Jersey,
which in the opinion of your commissioners, could give
to New-York any claim from possession, (without pretence
of any charter or grant) to a preferable right of jurisdiction
over the shores and waters in question, after that of the crown
ot Great-Britain had ceased ; when such jurisdiction natural-
/y, must belong to the sovereignty of the adjoining country.
Neither could your commissioners perceive, from the ar-
guments adduced on the part of New-York, or from their
own reflections, how they could justify themselves in com-
promitting the essential interests of the state, by admitting
1st.—That New-Jersey, when she acquired her independ-
ence, did not acquire the rights of employing commerce
from, and creating a defence.on, her own shores—seeing
that such rights are necessary for revenue and security, and
are incident to freedom and sovereignty, and that without
them, these justly valued attributes, could not long be main=
tained, should these United States, now happily connected
mn a federal bond, ever become unconnected and conflicting
pOoWwers. | “ |
2nd.— By admitting that the grants from the duke of York
to lord Berkeley and sir George Carteret, & their successors,
for the colony of New-Jersey, altho’ not from the Zing, but
from a subject, were to be construed, not according to the
known general rule of the common law, which would carry
the grantees to the middle of the river or channel, agreeably
*o the express intent of the grantor, but according to an
exception to the general rule, which has been called the pre-
rogative rule, (and which applies only to grants made by a
king, and is never applicable to grants made by a subject,)
and which would restrict the grantees to the high-water
mark. | ' | ' |
It will be perceived that the commissioners on the part of
New-York, would not agree to any general jurisdictional
line, inconsistent with the principles set up by them, althe’

S g i

&

they consented to receive proposals for extending accommo-
dations, in some particular cases, which might be shewn to be

beneficial to citizens of Ncw-jersev, and not injurious to
New-York. | : |
To treat.qﬁé’?’wa?'dt? for any such’ benefits, appeared to
your commissioners, an admission of each and every of the
principles, contended .ﬁm‘ by N ew-York, and combated by
New-Jersey, as contained iy the iollowing sheets. |
AARON OGDEN,
AvL?XAND'ER C. M\WHORTER,
WILLIAM S. PENNINGT )N
JAMES PARKER. "
LEWIS CONDICT.
Cctober 30, 1807.
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NO. 1.

GeENTLEMEN,
In addition to the general fact, ¢ that New-Vork has al-

¢ wav ' O
: wiaé:s, and without any claim by New-Jersey, exercised ju-
risciction over the whole of the waters between the shores

¢ 5 9 . .
of the two states ;? we have Judged it proper to state par-

txfularly the following matters in Writing, previous to any
verbal conferences between us. d

King Ch: t imi
L Ring thmlges the second, claiming the country, compre-
X g the shores and waters in question, then held by the
Jutch, and to which they had given'the name of New Np.
gm};la::;{, Ygra’nted inter alia, a part of it to his brother the
uke th ' h
Ot York, on the 12th March, 1663-4, by the descrip-

- t ‘ - L] 4
tion of ¢ All that island or islands commonly called by

¢ ¥ 2 ;

: tiflte several hame or names of Matowack’s or Long-Isiand
1‘_" ¢ BY=% B’ Q L Es Y !

: ;ruue and being towards the west of Cape Cod, and the
arrow Higansetts, abu

11 1 .
b e ]gtmg upon the main land, between
R aaand S, there called or known by the several names
ornecticut and Hudson’s river, together also with the

e N ge e
: ffelgtrsllng S?.lggnitéctl'son’s:river, and all the lanfl from the
R ) ICut river to the east side of Delaware

4 u(filt ! certain powers of government or sovereionty.
5 {h_ees uke ’b‘_v lease and release, of the 23d and 24th ﬁme,
ame year, conveyed part of the above lands to lord
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Berkeley, and sir George Carteret, by the description of
¢ All that tract of Land adjacent to New-England, and lying
¢ and being to the westwardof Long-Island and Manhattan’s
¢ Island, and bounded on the east part by the main sea, and
¢ part by Hudson’s river, and hath upon the west, Delaware
¢bay or river, and extendeth southward to the main ocean
¢ as far Cape-May at the mouth of Delaware bay, and to the
¢ northward as far as the northernmost brauch of the said
¢ bay or river of Delaware, which 1s forty-one degrees and
¢ forty minutes of latitude, and crosseth over thence in a
¢ straight line to Hudson’s river in forty one degrees of lati-
¢ tude ; which said tract of land was thereafter to be called by
¢ the name or names -of New-Czsaria or New-Jersey.’

This conveyance is the foundation of the claim of New-
Jersey, and the questions arising on it, between the two
states, and which we conceive to be the subject of the present
reference, are,

- £17st.—Whether that portion of the boundary expresssed,
part by the main sea and part by Hudson’s river,is a line
commencing at the intersection of the forty-first degree of

latitude, with the western shore of Hudson's river, and ex-

tending thence along the shore to the mouth of the river, as-
sumed to be at the southern extremity of Manhattan Island
on the east, and Constable’s Hook, or whatever other may be
considered as the corresponding or opposite point on the
western shore, on the ‘west; or a line commencing in and ex-
tending through the channel of the river ?—Or, in other
words, whether thee /ittus, the high water mark, or the filum
ague, the channel, is to be adjudged the boundary ?

Secondly.—Whether the line, after it leaves the river, be
it either high-water mark or the channel, is to pass on the
eastern or western side of Staten-Isiand ?

The last question may be viewed s resolving itself into a-
nother, namely  whether the water, which, in'the phraseology
of the grant ‘hereafier cited, parts Staten-Island and the
nain, commonly known as the Sound, is not a portion of the
rain seq intended in the conveyance?

Van Der Daonck, a 1Jutch writer, was in New-Netherland
some years, and published his description of it in 1656—
atter having noticed Declaware bay, he proceeds,—¢ Now
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“to pass over to the bay, in which the East and North rivers
¢ fall in together, and in which Staten-Island lies—and be-
¢ cause it is the most frequented and most populous, and in
¢ and through it the most trade and traffick is carried on, and
¢ also because it lies I the middle of New-Netherland, so it
s quasi per excellentiam called the Bay—it is the more
¢ famous, for there the East and North Rivers fall in togeth-
¢er, being two very fine rivers to be hereafter more particu-
¢larly described ; together with several kills, guts and creeks,
¢ and some of them to be likeped to small rivers,and also na-
¢ vigable ; as the Raritan kill, the kill of the Cul, Neversink,
¢ &c.—besides that in this bay, more than a thousand ships
¢ of burthen may, and all within the land, make an harhour,
¢ and may lay handsomely, sife from dangerous winds.—
¢ The entrance mto the bay is wide enough, and to be found
¢ without much danger, readily by those who hdve once been
¢ there, or have been well directed respecting it, and one can
¢ often with ease, if so minded, and the wind serves, immes
¢ diately sail up, with one and the same running tide, from
¢ the sea to before the city of New-Amsterdam,which is five
¢ miles fromjthe open sea, with tull lading, however large
¢ or burthengome the ships nmay be ; and in like manner re-
¢ turn agam/fto sea; but in going out it is usual to come too
¢ under Staten-Island, at the watering place, to lay in a stock
: of water and weod, of both of whichthere is a sufficiency to

be had.’<~¢One may come so far in the bay, behind Sandy-
¢ Hook, tg take advantage of the wind and tide, and wait for
¢ the last messengers with letters.”

ch:w-Netlzerlana’, was conquered from the Dutch, by the
English, on the 27th August 1664, and N icolls, who com-
manded the armament, immediately on the conquest, and
in consequence of a commission from the duke of the ,2d of
April preceding, entered on the exercise of civil government
throughout the whole of the territory comprised in the grané
to the duke, under the style of his Deputy Governor.

The letter from the duke to Nicolls, notifying him of the
conveyance to Lord Berkeley and Sir George Carteret, or as
they, and their assigns have been usually denominate,d, the

Droprietors, is dated on the 28th Nov. 1664 ; but when in

ehe intermediate time, before the arrival of Philip Carteret,
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the first governor under the proprietors, in the ensuing sums-
mer it came to his hands, it does not appear.

On the 1st December in the same year, he granted to Bax
ker and his associates, a tract of land described as follows :
¢ A parcel of land bounded on the south by a river, com-
¢ monly called the Raritan’s river, on the east by the sea
¢ which parts Staten-Island and the main, and to run norths
¢ ward up after Cull bay, till you come to the first river,
¢ which sets westward out of the said bay, and to run west
¢ into the countrv, twice the length of the breadth thereof,
¢ from the north to the south of the aforementioned bounds.’

The water, parting Staten-Island and the main, in the grant
denominated sea, had, in the Indian deed procured by the
grantees, in consequence of a previous licence from Nicolls;
and on which the grant was founded, been denominated a
river.—This grant, as it regards a large portion of the land
granted by it, has been usually distinguished as the Elizabet/i-

Town grant, and the claimants under it as the Efizzaberh-
Town people. |

The proprietors, as soon as this grant came to their
knowledge, objected to it, that the duke having already sold
and conveyed away the lands to them, there was no title in
him at the time, and consequently the grant a nullity. The
Elizabeth- Town people, however, persisting to maintain 1t,
on the ground that they had purchased the Indian title, and
that the grant had thereupon regularly passed to them;
béfore any notice either to Nicolls, or them, of the prior a-
lienation by the duke ; a litigation between these parties res-
pecting it took place, and which still subsisted at the com=
mencement of the American revolution ; and if it is now
to be considered as having ceased, it is to be attributed either
to that event, or to a length of possession under the grant,
or other circumstances the effect of a lapse of time ; and
in a very early stage of it, both the king and the duke gave
their aid to the proprietors, by formal printed declarations, in
opposition to the claims of the Elizabeth-Town people.—
Governor Lovelace of New-York, in order to extinguish the
claims of the Indians to Staten-Island,made a formal purchase
of it fromthem in behalf of the duke on the 13th April, 1670.
A partition of the entire tract conveyed by the duke to lord
Berkeley, andsir George Carteret, having taken place, and

;
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theé edstern moiety, or East New-Jersey,having thereupon bes
come the purpart of Sir George, the duke to the intent of fur-
ther assurance, executed three successive releases for it,one to
sir George himself, on the 29th July 1674, with the following
description of its eastern boundaryj, ¢ hounded on the east
¢ part by the main sea and part by Hudson’s river ;> another
to his grandson and heir on the 10th September, 1680, and
the third to the earl of Perth, and others the then propri-
etors, on the 14th March 1682, with the following descrip-
tion of boundary ineach: ¢ Extending eastward and north-
¢ ward along the sea coasts, and the said river called Hud-
¢son’s river from the east side of 4 certain place or harbour,
¢lying on the southern part of the samie tract of land—(the
entire tract conveyed by the original conveyance from the
duke to lord Berkely and sir George Carteret) ¢ and com-
¢ monly called or known in a map of the said tract of land,
¢ by the name of Little Egg-Harbor, to that part of the said
‘river called Hudson’s river, which is in forty-one deorees
¢ of latitude.’ .
~ Nicolls by grant of 23d Deceniber, 1667, after a recitalin
¢ these words, Whereas there is a certain island, within this
: government, lying and being in Hudson’s river to the west
: of Long—Island," between Nutten Island and the main, and
; south south west from this fort, commonly called and
: known by the name of the Great Qyster Island, it being
the biggest of the three small islamds, which lie there,

¢ near or adjacent one to another, to which said island there
* appears not to be any particular lawful owner, either na-

¢ tives or othets, who have just title, or do lay claim to the
same’—grants it to Robert Needham—this grantee the day
alter it conveys it to Isaac Bedlow, whose naire it has borne
from that time hitherto.

Governor Andross granted Little Oyster Island, being
the second in size uf the three Oyster Islands, known also
as Bucking Islind, to William Dyre.-—The date of the

grant in this instance, is, as it respects the month and the
unit of the year, left blank in the record of it.

In 1683, a body exercising legislative authority in the

zc;)[lo'ny (?f N eW-York,.unde‘r the style of the Governor, Corn-
City ‘ana Representatives, p;ssed sundry acts, and amon g
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them, one entitled ¢ An act to divide this province and de-
¢ pendencies into shires and counties,” with the following
descriptions of the boundaries of the city and county ot New-
York, and the county of Richmond. ¢ The city and county
¢ of New-York to contain all the island commonly called
¢ Manhattan island, Manning’s island, and the two Barn
¢ islands, the city to be called as it 1s New-York, and the
¢ 1slands above specified the county thereof.’—¢ The county
¢ of Richmond to contain all Staten-Island, Shooter’s
¢ Island, and the 1slands of meadow, on the west side there-
“-of.’ These acts were re-enacted in 1691, and as it res-
pects Richmond county in the same terms, but as it
respects the city and county of New-York, with the follow-
- variance :—* The city and county of New-York, to
‘ contain all the 1sland commonly called Manhattan’s Island,

Manning Island, and the two Barn Islands, and the three
¢ Oyster Islands—Manhattan’s island to be called the city
¢of ‘N ew-York and the rest of the islands the county.’

"I he charter to the city of New-York 1686, contains the
‘fu;ow:mg description of its bounndaries—¢ The city of New-
A ork, and the compass, precincts, and limits thereof, shall
; :extt.nd and re‘ach itself, as well in length and in breadth, as
£in circuit, to the furthest extent of and in, and throughout,
: all that the said island Manhattans, and in upon all the
; rivers, rivulets, coves, creeks, waters, and water-courses,

belonging to the same island, as far as low water mark’—and
grants to tjhe corporation °© all the waste, unpatented and
¢ unappropriated lands, lving and bemng within the said city,
¢ and on Manhattan’s Island, extending and reaching to the
¢ 1(?\V water mark, in, by and through, all parts of the same
¢ city and Manhattan’s Island aforesaid.’

The charter of 1768 grants to them, ¢all the vacant and
¢ unappropriated ground lying and being on Nassau island ;
¢ alias Long-Island, from high-water mark to low water
¢ mark, contiguous and fronting the said city, from a place
: caTlied the Walllabout, to the Red-Hoek, over against
“ I’:vutten Island, t.hat is to say, from the east side of the

Vallabout, opposite the then dwelling-house of James Ro-
¢ bine, to the west side of the Red-Hook, commonly called
¢ the fishing place.” And notwithstanding, both as it respects

11

the Wallabout and Red-

Manhattan’s island, and between
e of the upland, or lands

Hook, on Lon _Island, the whol {
immediately bgrdering on, or expressed to be bounded by

the adjacent waters, Or respectivq rivers, had been p1‘101‘1}'

granted to private PErsons ; the title of the corporation, zis

under these grants, to the l.and between high and low water

mark has never been questioned. :

" The charter of 1730, contains the following description of

the boundaries of the city :—¢ To begin at the river, ct:eek

€ or run Of water called AS}bt Den _D'U{/‘()ﬁl, over Wth}.l kl.ngs

¢ bridge is built, where the said river or creck empties 1mto

¢ the North river, on the West-Chester side thereof, at low-

¢ water mark, and so to run along the said river, creck
¢ or run, on West-Chester side, at low water mark,

¢ into the East river or Sound, aad from thence to

¢ cross over to Nassau Island, to low water mark there,

¢ including great Barn Island, Little Barn Island, and Man-

¢ nings Island, and from thence all along Nassau Islana
¢ shore at low water mark, unto the south side of the Red-

¢ Hoak, and from thence to run a line across the North river,

¢ so as to include Nutten Island, Bedlow’s Island, Bucking
¢ Island, and the Oyster Island to low water mark, on the
¢ west side of the North river, or so far as the limits of the
¢ province extend there, and so torun up along the west side
¢ of the said river or low water mark, or along the limits of
¢ the province, until it comes directly opposite to the first
¢ mentioned river or creek, and thence to the place where
¢ the said boundaries first begun.’—This charter also grants
that the mayor of the city for the time being, ¢ shall be
¢ pailiff and conservator of the waters ¢f the North and East
¢ pivers,” and accordingly all arrests on these rivers, were
made by the mayor as water bailiff, and the process for the
purpose, was directed to him.—Of late, and probably within
twenty years, the practice has by some means gone into
disuse ; and in place thereof the process is directed to the
sheriff, and served by him.—The three Oyster Islands
and Shooter’s Island, are respectively as relative to Man-’
hattan Island, and Staten-Island, beyond or westward of the
channel. |

. Theve are records of more than one hundred and thirty
“grants, made at various times, by the SUCCEsSIVE GOVErnors
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of New-York, during the frst thirty-five years irom thc.

conquest, to different persons, for 1a;ads en Statenelsland ,f
<ome of them original grants, and 0}hers in the nature o

confirmations,and the greater proportion qf them subsequent
to the release from the duke to the proprietors of East-]ex-

] 2. S | N e |

Scxl”lligfgvas soon a controversy between New-York and
New-Jersey, concerning the northern boundary of the latter,
{)r the points or stations, the wes;ern and e‘ast?rn termina-
tions of it, on the Delaware’ and H udson respect.lyely—-.-whep
it began, cannot now, perhaps,as to any precise period be}
ascertained, but as “eafly as the year 1700, the assembly ot
New-York, in an address to the governor, lord Bellampllt,
mention. ¢ that differences has arisen between the county ot
¢ Orange in this province, and the province of East Nefiw*-
¢ Jersey, and they therefore pray him to take mto ‘.hls. con-
s sideration the settling the bounds between the two provincess
¢ Tt was atlast, in  consequence of mutual acts by the respec-
¢ tive legislatures,submitted tc commissioner's to'be appqmted
¢ by the crown.—¢ The appointment took place accordingly,
¢ and the commissioners having assembled and heard the
¢ parties, they on the 7th October, 1769, decreed that the
¢ boundary or partition line between the colonies of New-
¢ York and New-Jersey should be a direct line from the
< fork or branch formedby the junction of the stream or wa-
¢ ters called the Mahackamack, with the river called the
¢ Delaware or Fishkill, in the latitude of forty-one degrees,
¢ twenty one minutes and thirty-seven seconds, as tound by

¢ the surveyors appointéd by’ the said commissioners, to a2

¢ vock on the west side of Hudson’s river, marked by the said
¢ suivevors, in thelatitude of forty-one degrees, being seven-
¢ ty-niri.e chains and twenty-seven links to the southward, on
¢ a meridian from Sheyden’s house, formerly Corbett’s.’~—
Both parties being dissatisfied with the decree, as'1t related
to the point or station'on the Delaware, appealed 'to the king
in council, pursuant to a right reserved in thie acts of sub-
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¢ for the appointment of commissir?ne‘r.s on the part qf ests
¢ to join in ascertaining and marking it so that 1t ml.gh.t be
¢ sufficiently known and distinguished, and the commission-
¢ ers were directed and required to mark the !)efOI'e men
¢ tioned rock, on the west side of Hudson’s river, with a
¢ straight line throughout its  sutface, passipg th.rough the
¢ place marked by the surveyors with the following words
¢ and figures :—to wit. ¢ latitude 41° north’, and on the south
side thereof, the words New-¥ersey, and on the north
side thereof the words New-2prk, and to mark every tree
that might stand in' the said line with five notches and a
biaze on the north, west, and south-east sides thereof, and
to put up stene monumentsat one mile distance from each
other, along the said line, and to number the said monu-
ments with the number of miles the same should be trom the
before mentioned rock, on the west side of Hudson’s river,
and mark the words New-]Jersey on the south side, and the
words New-York on the north side of every the said monu-
ments. Sl T A
On the 20th of April 1795, the common council of New-
York, passed the following ordinance, or bye-law and order :
¢ It being represented to the board that certain persons
¢ had set up fuyck fences in the river, below low water
¢ mark, on the south side of Paulus-Hook on the Jersey shore,
¢ to the obstruction of drawing seines for the taking of fish,
‘ whereupon the following ordinance Was passed by the
¢ board s - et -

¢ A law to prevent the setting of fences or other obstruc-
¢ tions In the rivers within the limits and jurisdiction of the
¢ city of New-York. : ,
- ¢ Be it ordained by the mayor, alderman and commonalty
¢ of the city of New-York, in common council convened,
¢ and 1t 15 hereby ordained by the authority of the same, that
¢ nio person shall set or place any fence or stake or any other
¢ thing whatsoever, in any parts of the rivers or bays within

L foak s ot -t

. , ¢ the limits* and jurisdiction of the said city, by which the
mission ; but in the course of two years thereafter, they con- | ¢navigation of the said rivers or bays, or the castin e or
cluded to relinquish their appeals, and by like mutual astste & ¢ drawing of seines or nets for the taking of fish, may be in-
* adopt and confirm the line so decreed by the commission- § ¢ terrupted or obstructed, and if any person shall or do set
¢ ers and declaring that 1t was and should be the l)ouqd'flry ¢ fer place any fence or stake, or any other thing whatsoever 3
¢ gr partition line between the two colonies, and providing £ o | Bl . 2
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¢ in any part of the said rivers or bays, contrary to this law,
¢ such person shall on conviction, forfeit and pay as a fine for
¢ each offence the sum of eight pounds.’

¢ And further that it shall be lawful for any person to take
¢ up and remove any such fence or stake, or other thing which
¢ may at any time be found set or placed contrary to this law
¢ as aforesaid.’ LS

¢ Ordered, that William Sloo, who is employed by this
¢ board to take fish for the use of the Alms-House and
¢ Bridewell, do cause to be taken up and removed, all such
¢ tences or stakes, or other things, as may or shall be set in
¢ the river in the manner aforesaid, and which may or shall
¢ obstruct or interrupt him in casting or drawing his seine
¢ as aforesaid.’ LB

We have been informed, so as to be fully satisfied of the
fact, that the fences and stakes were instantaneously removed
by the persons by whom they were placed, and who at the
same time disavowed any intention to obstruct the fishery.

We are, with due respcct, Lo p ]
your obedient servants,
 EZRA I’HOMMEDIEU,
SAMUEL JONES,
.EGBERT BENSON,
JOSEPH C. YATES.
To Aaron Ogden, William S. Pennington, :
Fames Parker, Lewis Condict, and
Alexander C. MWhorter, esquires,
Commissioners, &c.
28th September, 1807.
NO. II.

Observations upon the question whether by the grant of
the duke of York, of the 24th June, 1664, to Berkeley and
Carteret, the right of the grantees was limited to high water
mark on the Hudson river, or extended to the cedter of that
river, usually termed the filum aque.—Charles the second,
by his deed dated the 12th March, 1663-4, granted to the
duke of York the Hudson river in terms by these words,
¢ together also with the said river called Hudson’s river./—
The duke afterwards by his deed of release dated 24th
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June, 1664, granted to Berkeley and Carteret, ¢all that

¢ tract of land adjacent to New-England, and lying and being

¢ to the westward of Long-Island and Mashattan’s Island,

¢ and bounded on the east part by the main sea, and part by

¢ Hudson’s river, and hath upon the west, Delaware bay or

¢ river 3’ ¢ and also all rivers, mines, minerals, woods, fishings,

¢ hawking, huntir}g, and fowling, and all other royalties,

¢ profits, commodities, and hereditaments whatsoever, to the

¢ said lands and premises belonging, or in any wise apper-

¢ taining with their, and every of their appurtenances, in as
¢‘full and ample a manner as the same is granted to the said
¢ duke of York.’—The idea that the right of the duke’s
grantees is limited to hlgh water mark upon the Hudson, A=
rises from considering the river as a public one, in which the
tide ebbs and flows ; and of course at the time of the duke’s
grant, the soil and the water over it below high water mark,
at the common law belonged to the king, and has not at
any time subsequent passed out of him to any individual,
and of course the state or public body that acquired the
king’s right became entitled to the whole of this river ; or
else that the river passed to the duke by the king’s grant,
but did not pass by the duke’s grant to Berkley and Car-
teret, 1t not being granted to them in terms—and was carried
of course by him to the crown upon his acquiring it.—If the
king had power to grant the river, it is presumed no
person will doubt but that it passed by the grant to the dukes
—That he had such power at the common law, satisfactoris
ly appears from Mr Hargrave’s law tracts, 1d 17.—The
Hudson then ceased to be a royal river, on the 12th March,
1764, and became the private property of a subject. By
this transition it is supposed it became subject to the law
that regulates inland or private rivers, and lost the preroga;
tives wh‘lch»regulated the right to it, when it was the property
of the crown.

* By the fenglal law all navigable rivers were computed
among t‘he regalia; from this source and from certain politi-
cal conmderati.ons,‘ the same principle passed into the com-
mon -lé»IW, and it being once established, that a navigable river

( g

1 Black. eom. 274,—2 do, 262,
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belonged to the king, all his grants rei;pecillig such Rivet
were subject of course, to the construction pezcuhz.u‘ to royal
grants. If therefore, the king owned the soil adjacent toa
navigable river, and granted it to a subject, bmdmg him upon
the river, the grantee would be limited by high water mark—:
the grant being construed most favorable.to the king, and
noth'ng by intendment being taken against him.—Theowners
of the soil a'ljacent to navigable rivers, are therefore prima
facie, not owners of any part of the river ; and 1f they claim
title to the river, it must be strictly shewn by a grant from
the king in express terms, or by prescription.—* It is well
known that the law in respect to fresh rivers or private
tivers, as they are frequently termed, is directly otherwise,
and that such rivers of common right belong to the owners
of the soil adjacent ; and that this ownership, prima facie in
all cases extends usque filum aqué, which arises from the
construction of the grant of the adjacent soil, binding the.
grantees upon the river, all such grants by construction, carry-
ing the right of the grantees to the filum aqua.| 'This con-
struction of law so favorable to royal property, is one of the
prerogatives of the crown, and never adheres to any descrip-
tion of property, (except in some special cases ot tenure by
knight service) when such property ceases to be royalf,—It
follows then conclusively that if the soil adjacent to a naviga-
ble river together with the river itself, become vested in a sub-
ject, and such subject make a grant of the adjacent soil, bind-
-ing the grantee upon the river, generally without restriction,
that such grant must receive the same construction asis in«+
cident to every grant of soil adjacent to a private river;
otherwise that quality of the property which springs from
prerogative only, would adhere to it after it passed into the
hands of the subject, which according to all the cases can
never be. The true doctrine then 1s, that at the common
law, when a navigable river becomes vested in a subject,
it ipso facto, becomes a private river, and all the law regu-
lating the rights 1o private rivers necessarily attaches to it—
subject however to the right of government, and to the jus

* 4 Bur. 2164.—Harg, law tracts, page 5. &
1 1 Black. com. 248-9. | :
$ 17 Vin. ab. 96,—1 Pur, Wm. 253.—~5 Co. Rep. 56.—Prin. law, 85.
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publ %
river Severn— 10 :
;xjf:f, 12;:;(8 filum ague 2s parcel of the manor of Ifoacll'daz ;
and proved his prescription; suppose he had grante 5
maner binding upon the river in the usual form ; 1t 13 1}41.
<nmed no one could doubt bu.xt _the‘whole’ manor would ;z.wf'
paséed on idea, that the section of the manor between )12{{;
water mark and th?_ filum aque, remained in the grantor,
could only be entertained for a moment, upon the supposiion,
that the binding by the 11ver in terms limited the grant to tnf
margin—but when 1t b':e;conmdere(.l that if the bou[;;dar".y b:,‘
carried to the filum aque, the binding is equally by the 1 iver,
the whole resolves into a question of construction, which in
the case of all private grants, being most unfavoygble !tlo the
rantor, at once _extin‘_gguos_heg the idea of the aforesaic sec-
tions of the manor remaining in him after such grant. .
_ Every navigable river, thus made private by the grant o;
the king, like the river Severn, is still subject, AL §a}3d OE
that river, to two distinct rights.| 1st. The right o
government over it, which the supreme power of the nation
necessarily retains, in reference to the safety of the nation,
and to the customs.——2nd. The jus pub}lcum, as it 1s
termed by Lord Hale, or the public interest, tnat the people
have of passage and repassage with their goods by water.—
For as -hat great judge says, speaking of a navigable river
granted to a subject, The people must not be obstructed

L . ' ¥*__ he oreat case of th
icum, hereafter spoken of.¥—In the gre L5 one
lords Barclay prescribe or the

by nuisances or impeached by exactiofis.’ ¢ For the jus pri-

¢ yatum of the owner or proprietor is charged with and.su_‘z’)n
¢ jected to, that jus publicum, which belongs to the king's
<‘subjects, as the soil of an highway is,which thcuzh in poirt.
¢ of property it may be d private man’s frechold, yet, it 1
¢ charged with a public interest of the people, which may not
¢ be prejudiced or damnified.’

- ie ’

It may not be amiss to remark further, that if Judge
‘Tucker’s opinion, as expressed in his Blackstone,[ be true;
¢ that all prerogative rights in this country ceased at the re-
volution ;’ it scems necessarily to follow, that the law apnli-

= 1N
—

* Har law tracts, page 85.
1 Harg. law tracts, page 36.
7 Page 237,
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cable to the rights of private rivers, became common tn pub-<
lic or navigable waters also, and that peculiar right by pre-
rogative inherent in the crown, which occasioned the dis-
tinction in law, in respect to these two kinds of rivers being
extinguished, no distinction in the law, as to such description
of waters remained. It is presumed therefore, at this
day, that the rights of individuals, as relative to public and
private rivers are precisely the same—all, however, subject
to the two description ot rights before particularized—viz.
‘The superintending right of the government for the purpo-
ses of public safety and revenue, and the jus publicam.

This statement and consideration of the law, accords v 1th
the practice and usage, and with the common understanding,
it is believed of the people of the United States.t 1t was
no doubt, under this view of the subject, that the enlightened
commentator of the laws of Connecticut, lays down the law
to be-—that ¢ all rivers that are navigable, all navigable arms
¢ of the sea, and the ocean itself, on our coast, may i a cer-
¢ tain sense be considered as common ; for all citizens have
¢ a common right to their navigation, but all adjomning pro-

¢ prietors on navigable rivers, and the ocean, have a right to

¢ the soil covered with water, as far as they can occupy it,
¢ that is to the channel, and have the exclusive privilege of
¢ wharfing and erecting piers on the front of their lands—
¢ Anv person therefore, has a right to sail through the water
¢ that covers the land of another, without being liable for a
¢ trespass, in the same manner as one may pass through the
¢ air, that i1s above the land of another, but no man has a
¢ right to do any act in the navigable waters in front of a-
¢ nother’s land, which can affect the soil, as wharfing or e-
¢ recting piers, for in this there is an exclusive property—
¢ though there 1s not in the water—nor may adjoming pre-
“ prietors erect wharves, bridges or dams, across navigable
‘ rivers so as to obstruct their navigation.’

It is presumed, Mr Swift meant to be understood, that
such was the understanding of the common law in Connecti-
cut, and it is belicved that such is necessarily the under-
standing of the common law in every state in the Union

mnce the revolution. |

g

2 Black. Com. 262. 1 5wift 541,
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The result of the whole of this doctrine, then is, that upon
the strictest principles of the common law, the grant of the
duke to Berkeley and Carteret, binding them on the east by
the Hudson carried their right of soil to the filam aqua of
that river—that no restriction in that grant was intended by
the grantor, every one who reads it will readily admit.—It
conveys in terms, all the land lying to the westward of Man-
hattan Island. If anadherence to express terms of grant, 1s
to be so much attended to, as is contended, a more plaunsible
argument arises from considering the land under the Hud-
son, as expressly included in these werds, and carrying the
right of Berkeley and Carteret (o the eastern margin of the
river, chan limiting them to the western ; and when it is ob-
served, that the grant contains ¢ all rivers,” it is presumed
that instead of any restriction of the property, that was
the subject of the grant being intended. The intent was
that it should embrace all Property, that by the most liberal
construction of the law could be brought within it.—There
being then no intent on the part of the grantor to limit the
grant within the extent the eonstruction of law would
otherwise give it.—If the statement of the law herein con-
tained be correct, the conclusion on the question is inevita-
ble, S |

That the grant to Berkeley and Carteret at the time it was
made, carried their boundary on the east, to the filum aquz
of the Hudson river. <

We are gentlemen, respectfully yours,

AARON OGDEN,

ALEXANDER C. M‘WHORTER,
WILLIAM S. PENNINGTON,
JAMES PARKER,

LEWIS CONDICT,

To Ezra L’ Hommedieu, Egbert
Benson, Samuel Fones, Foseph
(. Yates, Commissioners.

Scptember 29th, 1807,




NO. III.

T

GGNTLEMEN,
BEFORE a verbal conference, we beg leave further to
submit for your consideration, ‘

ist
- -
1) W
s ® st e

2nd.—That a port has been established at Perth- Amboy,
ever since the settlement of New-Jersey ; and that the in-

1st.—Certain extracts, and an affidavit, marked A. B. C.

ice of building wharves, erecting piers, establishing
ferries, and taking fish and oysters in the waters adjoining,

3d.—A clause in Smith’s history of New-Jersey, des-
cribing Manhattan’s Island as in Hudson’s river.
4th.—The duke of York’s grant to Berkeley and Carteret,
of New-Jersey, in June 1664, binds the territory therein
conveyed, ‘on the east, part by the main sea, and part by
Hudson’s river,’ and hath upon the west, Delaware bay or
river. TR ' S
5th.—Whether to take Staten-Island out of the duke’s
grant, it must not be shewn that it lies east of the main sea ?
6{31°~:-‘«K7’hether this can be shewn in any other way, than
by proving that the Sound, which separates it from the
Coutinent and makes it an island, 1s the Main Sea 2 =
7th.—Whether the word main as connected with sea,
must not be presumed 1nlegal construction, to have been
introduced into the grant for somé purpose, and whether any
purpose can be imagined but the obvious one of giving a
definite meaning to the word sea; and to do away all uncer-
tainty in the eastern boundary, whichmight arise from con-
founding scunds, straits or arms of the sea, with the sea ii-
self ¢ | ' s s : |
~ 8th.—Whether the term main sea has not a precise legal
signification, which corresponds with the vulgar or common
signification of it, and synonimous with ceean 5 and whéther
this be not chief justice Hale’s idea in his description of it,
when he says—¢The part of the sea which lies not within
 the body of a country, 1s called the main sea or ocean.’

]

habitants of New-Jersey have been always in the constant
peait
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boundary to extend.,
coasts, and the said lled 1
Whether the salt meadows, which chiefly co
ern margi
ocean, can
the g'l“ant :
add, ¢ and ¢
or any other pers canceive
Island, still remamned in him !

scrib

duke by his subsequent confirmatory grants
of 1680 and 1682, declares the eastern
¢ eastward and northward along the sea
river called Hudson’s river, &co—
nstitute the west-
iles from the
called for by
ory grants

9th.—The
of East-New-]ersey,

n of the sound, and which 1s thirty m
be considered the sea coast, which 18
.nd mare especially when the confirmat
; 1 all and every isle, islands, &c. ? Could the duke,
.r person conceive, that the legal title to Statens

10th.—Whether the grants of the duke are to be C:II'CU.IH-
ed within the litus, there could have been any islands
meant to be conveyed thereby ?

11th.—W hether the duke must not be prcsumed to h:}ve

granted under legal advisement? And whether, according

to the most approved rules of construction, his words oqghg
not to be taken in the strongest and largest sense agains! him ¢

<o as not only to import as much as they do in common use,
but also to include that signification which is known and re-
ceived among lawyers—see Puffendord, lib. 5, ch. 12. sect.
13.—And whether the words main sea, under the above idea,
do not mean more than the word sea, mentioned 1 the
grant of Nicolls to the Elizabeth-Town people, as lying be-
tween Staten-Island and the main land !

{oth.—That the Proprietors of East-New-Jersey, had
great controversy with their first settlers, and on that ac-
count could have had no wish to have the weight of the
crown thrown into the scale against them, by having a con-
troversy with the royal governor respecting Staten-1sland ;
especially with the arbitrary and tyrannical governor An-
dross, who shewed at the same time, his power and his want
of justice, by actually imprisoning governor Carteret, of
N iw-Jersey, for the bare assertion of his lawful autherity,
in parts of New-Jersey not i controversy. The above
is submitted as a reason, why the proprietors of New-Jersevy,
did not assert their jurisdiction over Staten-Island, further

‘han is referred to in the extracts submitted.

13th.—That an Indian title has never been considered 7
New-Fersey, any objection against one regularly deduced
from the crown.——Besides the purchase of governor Loye-
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Iacc.from the indians, for the Duke, was in 1670, and anteriop 28
to his several grants of 1674, 1680 and 1682, by which all k)
the rights he had at those times, m g, sc:’emlly passed.
1_4th.-——That if a grant be restricted by actual Igngth of ‘ NO, IV. )g,
ch:m?, or a natural land mark, on the mzirgin o e '\ GENTLEMEN, : ‘ %
not‘hmg can be presumed to have been conveved furth P (’1 _; In answer to your observations on the question, ¢ Wheth- )
e i 1 Ortunity to jnspect the se ranl . ‘er by the grant of the duke of York, of the 24th June, A
grants and patents, which have A She“’g i the‘ '31‘211l . ¢ 1664, to Berkeley and Carteret, the right of the grantees was x
flppear to be capable of being reccnciled on this -prir;ci 1’3’ ?0 B Iimitéd to high water mark, on the Hudson river, or ex-
;cilr(; nglblzﬁ?}.llw COI.ISth[iOI;I of deeds, that we have hire’atou ¢ tended to the center 9f that river, usually termed th.eﬁlum - ‘)%\
towns whic};“ » CXCEpt perhaps, in  the grants to some ‘ aque” It is requisite for us to attend to one principle, &
T seem to beo grants of jurisdiction, as to Ty stated by you, in its apphcapon to the grant from the king f
l;))o*x ations, over lands which had been R it . to the duke, and the grants from the duke ; namelv : thatat
e,thereafter purch: | previously, or might | > : ¢ £ % c reste
5 puarchased by the settlere, ; the common law, when ° a navigable river becomes vested

15the—<That the commissione
northern boundary of New-
settling the eastern boundary

¢ in a subject, it 7pso fucto becomes a private river, and all
Jersey, were excluded from . ¢ the law regulating the rights to pnjivate rivers, necessarily
—hence it was, that the com. ¢ attaches to it’. .Alt.hough, as vn%l b.e perce.lved, we for-
river, with a straight line (] on the west side of Hudson’s . bear from the examination of this principle, still to guard a-
PRl ARy t%e ine througheut the surface of the rock. gainst presumptions from our silence, we think proper to
cE S gl & 41p aC€ marked on the rock by the sur 3 declare, that we do not z.ldmlt, because we do not discern,
rock, t’he words. . north ; and on the south side of the the law to be as we conceive you advance it ; that when the
the words New.V ni"f"] cr S ar{d. on the north side with soil ?d‘]acer}t:, to a navigable river on bo.th mdes_oi it, toget}‘l}a
mark the east Sideocl)f ;hanu I}fence 1t 1s zglso, that they did ot B oer VYlth the river itself, becomes ves‘ted in a sub‘]ect,‘ Izmd such
York, if thicy Bath e 6;1 sszd rock with the wordsg New- subject makes a grant of a paicel of the adjacent 501.,'on one
16 th~-Furt1; = g‘bl ff that to be the castern bpundary. | side of t.he river, bgupdmg the grantees upon the river geln-
several grants frop, t;ffl ‘C;atlions. on the construction of the e}*ally without restriction, that the right of the grantor t.o1 the
law construction ‘ heri fu = .mdep_endent of ‘ river, comprehending fhﬁ: water and the land covered with it,
snarked No. 9, wolore submitted ; wh and the right of jurisdiction, (if he s.shal.l also happen to have
i such right) to extend between certain lines from where it is

We are with due r espect, your obed; s0 bound to the river, on the channel; will pass to the grantee.
AARON OGDEN Supposing however, that when the case was a res integra,

WILLIAM s. PEN NINGTON or allowing a convenient time to Berkeley and Carteret, after

JAMES PARKER S the grant to them, to inform themselves of their rights; it
might then have been made a question as to the rules by

which the grants of the duke were to be construed, we say,

LEWIS CONDICT
ALEXANDER C. M

| oL HORTER. that these having been a cotemporaneous exposition, and a
usage or practice in conformity with it, for a period little

T R 2 b} = .
{0 Ezra L Hommea’zezz, Samuyel ?

Jones, Egbert Bens :
on 0= . .
Seph €. Yates, esgu;,.e;, J j» short of a century and a half] such question must now be
precluded.

Commijssio
nerS, &C' &Co &C- .
80th September The grant from the king to the duke, besides passing an
P emDe}, 18(}70 - . - (] . . -
~estase 1 the territory, further grants certain rlghts of juris-
ciction, or government, and which as to be discriminaced or

s who determined the

s

missioners marked the rock
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f’& , : X o Yaaa e 1 i
g . wdamental ik
%t it having now become as it Were, & fws to ‘dcpmt
dhitracted from his estate or interest in the territory, c SR Ing ™ "1d be highly unadvisable 10 U2 . .
hbatracted from his estate€ Or interest in the telllt(‘}l’}', cOom- : our state, it wou buft) o Lot perfeCﬂV Satle?tCtOYY
ahandine the FIVETS Wi 5. 1 G . . . 3 . e hav LR & . 7 e Rt
prehending the iy Lib;‘v}ithmhlt we shall denominate his right | from it—not only. 80, @ cient warrant, and founded 1n the
of jurisdiction ; and although the duk s ik - Seae e} - | b g e was sufficient warraht, , -
e i L bD 'tne. duke, as bet\:pm him zu?d | conviction, ther  to be applied to the case or colony :95(5?4
the king, was certainly to be considered as a subject ; yet law of Epgland\ a8 10 V& e e and that it liag
consequence of his 7ight of jurisdiction, his grant were to |  to assumac gnid adopE it W tie BISLEERE
receive the like construction as if they had been immediately 'i heen wise tO pEI'SISt n 1te

i ) We rentam with due respect,

..‘}d. i that sense, and in reference to that construction Your most obedient servants, o

of his grants, he was, as between him and his grantees, to be | EZRA L’HOM MEDIEU,
cons'xdcre-.d as sovercign', and so the law has alwav,s been | SAMUEL ] ONES,
;-'CC"3~‘~"€(1 n New-York ; and accordingly every grafxtec has EGBERT BENSON,

i@‘é'ﬂ ﬂcfciared tqfiiavci sue.d Olut his grant at his peril ; and as ]OSEPH C. YATES:

4 conseguence, 1 he deCelvec the duke in hi restions o e S S

it, the grant was void. And further, the gi‘sari‘lclsgg:; ttlli): ifff | T Aaron Og den,.A.lexandcr 2
poration of New-York, for the land between higb and low | M-Whorter, W zlean}z S . Pen-
water mark, mentioned in the statement we have delivered nington, Lewts Canglch, o
to you; and the grants which are still constantly made by ;‘}f(zmes Parker, esquiress
the commissioners of the land office, under the aﬁth’ority of Commissioners, &c.
the state, for the soil below high water mark,where it had aoth September. 1807

from the sovereign, without the intérvening grants to him ;

aT

T
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not prior to the American revolutior, been expressly grant- AL
Sgl; either by the duke before or after his accession, Or By ; 10; Vi
his successors, to the crown, after his abdication, all rest on % L e
the ground, that where the grant for the adjacent land was \ GENFLEMER, =5 T SR - 2+ the light
bounded generally by the river; nothing passed below high ! WE have hitherto consldered this (ﬁesgcﬁ-l ' = n%i*
water mark ; or in fine, that the grants by the duke, as it | of a grant from one subject to another, o 1tk 1}mg~qvlu;ion
regarded the rules by which they were to be construe d, & | gable waters.—Supposing we are wrong in the cone o
to be deemed royal grants. ‘ which we have drawn froth this view of th‘e sub‘]gctda ‘yg'ffer?
E Whether the law of New-Jersey has been hdd, that where real situation in which we stand, presents to the mind 2 diil
the ];;fap.rz'etors, prior to the mode afiraasds ihisread of aps ent view of the question. e L Fhale
propriating lands, by warrants from council of prop?rietofs i'he duke of York receivedy fro.m his brot Lr,h : tilmc
to the surveyor general, made a grant ofland adjacent to a P 2nd, a grant of a large tract of land 10 America, ?t : 2{ Aont
navigable river, so within the fauces terre of the territory : Little better than a wilderness, for the purpose <z se;t e L'I:He
granted to them, as unquestionably to pass with it, and bind- ¢ and improvement, with ample powers Ol gQVem*’i‘_eI;; = 1:%
mg the land generally on the river ; the grantee Steiat . | duke, finding this territory too Jafgertoraae CO}O:‘.I g £n
himand the proprietors, was in virtue of the g,’rant for the | ment, before the cotntry Was CVer ot L s if)near
land, also entitled to the river as far as the channel, we are his name, granted a large district of this country, © g
nos1 nformed ; but suppesing the law so to have been h(:ld,; ‘ two hundred miles ex‘ent, separated ﬁ;:orl}: t}‘fl : }ieﬁ; ;)111) 0
and consequently that as stated by us, it 1s to be deemed the k eastern boundary, by large n?‘}’:,éag;r?éz’eat’ \hat time 'high

mere lex loci of New-York, and as sach not affecting the ers of government; to twWO 0 D

rigats of New-] T . 5
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1n the confidence of the king.—This grant being made for the
Sole putpose of enabling the grantees to plant a colony, and
miprove the country ; thereby to benefit, extend and protect
the ex.npfre.-—-We apprel.ac;nd that this grant, from the gener-
al principles of law arising therefrom, without any thing
ependent colony, carries with
and navigable waters adjoin-
Id be said, that we take for
Proved, we will in the first place,
that the grant carried with
state of New-York, we
’ : powers of government
were granted to, and vested in the duke of Yorgk, through-

conveyed to him ; in his grant to

more, being the grant of an ind
it a right to the use of the seq
ing the same. Lest it shoy
granted what is yet to be
shew upon what ground we say
1t the powers of government, ',Fhe
apprehend, will not deny that the

out the whole territory
Carteret and Berkeley, th

as full and ample a manner, as the same j

on taking possession of which,
powers of government,

duke and the crown :

two, after a partition had been made betye
Jersey proprietors, the duke jn order to c

;Il:cefast-]ersey proprietors, made a new grant, in which he
o epres§ terms, conveys an authority to the proprietors
: xercise all Decessary government there, with the same
powers, authorities, jurisdict; i
R .5 Jurisdiction, government, and other
glﬁmz:tttersh.and tSh]ings’, which he himself derived from the
o him. ould it be said th
3 at a grant of the '
of government from th ' ' #H
’ fie crown to a subject is not alj =
y }ft V\ée apprechend, that'the assent of thJe erown wou;cxl) a(l’:)ll;,
]tan at defect ; that this assent was given, appears by a rocla‘e
te(a:oﬁ oIdeh(zlu-les ?nd, dated the thirteenth day of Jmfe S1X
.. undred and seventy-four; where; “thiar.
il . » Wheremn he says that
: G‘;l:;g:scour rzghg trusty, and well beloved counce}llor sixz
-arteret, by grant derived is seized: of
& L under us
the proviiice of Ne / R b
e | w-Jersey, in Ameri juri
b rsey, trica, and of the juris-
‘ of as proprietor of the s 5 stri
bl ot - same ; we do strict]
ge and command all Persons mhabiting in such pm)-r

¢ vince . § g
: n::g;af‘?}l;ﬁh;lvlth to yield obedience to the laws and govern

o ’ i are, or 3 RIIR ey | Sous
“sir Geore Carte; shall be there established by the said

! g ;
teret.’—A similar recognizance of the right

of .gofvemment,

deputy goyenik ndred and seventy-two. _

t’:efmber’ ilr?xf;etntgluué granted and confirmed by the duke,
of governmers, ©
and recoglfelzfs, ugw ards of thirty years, i
tae PR ed 'by them to, and accepted by

tinct colony un
pendent state ; W€
we say—a
' ] ment passe . .
U Ofpr%gt‘;errsn ok 1d be the mtention of the
‘ersey Ppro .
éarties concerned, th
should be sepet:atfad fr
rected into a distinct €O
ment, the terr
distance, bindmng on
within its own shores,
free use of which being
‘and prosperity ; .
of, nor for a moment gain cx;f x
: - . - n
5 o i :?ee o & nts themselves, we find
When however, |
this right abundantly r

the territory is conveyed to them in
s granted to him-—

the grantees assumed the
under the immediate auspices of the

; and in sixteen hundred and eighty-

en East and West
onfirm the title of
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majesty’,s jetter to the

:nth day of De-
d the nin This right

1s contained in his
of New:]Jersey, date

fact exercised by
till it was volunta-
the crown, 1N

the crown; was in

Ann, on which 1t be-

: r
rily surrende of queen :
..+ of the reign QUG and dis-
the begnning ined a separate .
came a royal goyernment, angrons an inde-

til the revolution, when it became

therefore think that we are correct, when

vhich we use 1t, that

¢ least jor the PUYPO(S; vg?:hsthc goil to the New-

a district of country
der of the territory, €=
powers of govern=

and so shut out from nafglgatlgt::: 3;2
Csséntially requlslte to.;ts (:)):llzeived
cannot as we appreheqd, be easi y co! goiuet
dit with any 1mpartia 5
raphy of the countrys,

at so extensin}
om the remain
lony with ample

look into the grants : s
 recognized ;gand in one of them 1 ex

1] from the
for. In the original grant 1
dkelz; and Carteret, W€ find this strong

- .__¢ And also all rzvers, MINES,
P e: :
and impressive languag hawking, hunting and fowling—
¢ minerals, woods, fishing, ? |

hatsoever, tot Sty s 1 d ever
¢ belonging, or in any wise appertammgadwuh tll,lge;r;?mner a)g
¢ of their appurtenances, in as full a}l:g 3}“‘?0&.’
¢ the same was granted to L s’al'd a5 t}:at the free use of all
Can it be said with legal p'm‘;lmety’ot an independent col-
. ' ores Of ¢
navigable waters, washing the. 5 and among the re-

ony, 1s not appertaimng to the terrléc;ry, S i af
g&ii; of the crown expressly granted ==, |

New-Jersey was {ostered and encouraged by the duke of

ress terms provide
duke of York to Ber
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‘,Ol‘l{ - g & - - -
g :’md the crown, for the exteng
0£- the empire. Can it regs -
Was ntended to beguile the ﬁrs:t Olllably be supposed, that it
t‘hcm out-irom the navigable w: Scttlers there, und then shut
that if they took an ovster in ﬁ-::te.rs adjoining their shores :
3‘.1:1(15 liable to be dragged ;befornt of th.“r lands, they Wei‘fj
ing colony as trespassers ?..._\;rthe tribunal of a neighbor-
alone, sufficient to s} cenmeyve - think ‘thig el "
TR - to shew that it 1§ clrcumstance
ing of the partie AL It could not be th -
\, % parties at the time of e the understand-
puts this question bey ‘¢ of the contract. ' But,

S evond all douh, : ract.  But, what
irmatory grant by the oubt, is the words in » What
Sl e y the duke of York o ¢ vords m the con-
prictors, n sixteen hundred Ork, to the East-Jerse :
e{J ; this being made to e : land elghty"two» before meﬁtp‘m"
the title " xplain fo 10n-
{}‘:! Uft % sty dig fOHowiEg“:dgjr'mer grants, and confirm
ae free use ofgll b: it itional ¢l j :
€ it ail bays, river | ause :~—* As also

hng bpt‘th‘e ; e rs alld wWe . SO
gy e n the said g vaters, leading in -—
Crs 2 ai R ) ing into. or
sald part of E Premises 5 y Or
R i as el ‘ SO ‘anyiof ‘L
‘ or otherwise.’ H{rles.ey, for navigation, gee tr;}(];;m;i 1? —
{)f the New-Jersey 'Prox;lsi atcomp lete recognition of i es 1}n§,
eading into 3 €tors, to the fr ' . O
8 1nto any part of 2 1€ Iree use of .
Fiiee part of the ¢g] AN of the waters
b of tl e S Ing, tr .
tords proprietors Ol‘a:)lfe grant thus made ang ’GXSIC}I?, 3‘0‘};"‘
auspices. n rs €s under th dukas Lplained, the
t rotects . I€ Gux « s
crown, l,k}id Oeucttcd,hcountenanced and zi’c()actmg under Fis
y - 1 3 ure .
of articles of 3 ,,.et(.)t . a_dVenturcrs into the COFI‘?gcd o7 M
original constit%ltif)?e?t n;ade' with them, in the %n)t,, s oo
c 3 O1f CO : o : ature f ‘
and CoOncess onial overt e Ol an
2. ssions of government called the orants
hnndred and sixi -f&»)e s proprietors, and dd _thg B
¢ sembly should hY our, among other things—¢ f.lted Six{een
¢ g - ave power - HNgs—* tnat the: gs-
50 n]an 7 2 1 p cr to cre . »2 € as=-
e Y ports, harbors, creek ate and appoint such an
“convenient loads 3 CI‘Le}\s, and Other i | €l and
" dize, ships, b ‘,{tmg and unloading of good places, for the
‘ with such j'l;‘i;d‘?’ _,and Ot}.ler vessels, as qh;ila[?d merchan-
¢ ports, &c. it : }_Cimﬂ, privileges and {:... be expedient,
il ccsieral gcc))nglmgf as they shall ju dge :1.1 anchises, to such
o o od of the sa; , ost conduci .
wasaleor dnia: e said plantass nducive tg
iS any . dnta = N O
‘ have freeg;zf: % ‘ ti: at the inhall)::itant;l(())x} (t)}l] [ rRet
Lo sage throug! " 'the said %
rivers or i ugh, or by any provine
rivalet g y'any seas catie i
¢ . . .
which they S &c. in the said PmVin"ce’ lt)}(:_unds},1 creeks,
¢ SceAn ' ' roughn,
OCean 7 - . 2 0
a4 9 any part of tf ; to come fro il t,’.V
. {E o e sasd ]770%'5?265 .9 and ¢ }ndthe mam
| ot ~ ; 0 Induce ads
e , Al

101, protecticn and bene.
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account of the

+ navigable pa
¢ on the mal
¢ peopled and
¢ proper
“every
the acts of
out by them tO
any others than
srehend that all
and within the he
vorites of each,1s
parties at the time of t

cotempor
head we Wil
proprietors were
reign O
that they shoul
<hould be forfeited, found or taken W
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s proprietors published 1m England, an

f1on of the CO‘;OH‘_V-, shewing 1ts advantes-

gitua adv .
. that for navigation it

'es ; and among other lhmgs sayy. U . %
¢ hath these advantages, Not only being 51tugted (ung t e
rts of the Hudson river but lies Rty mES
siderabiy

n sea,’ &c. ; and again, ‘1t being con
citnate on the coasts, with cony enient harbcers,
for such as incline to fishhery, the whole coast and
+v harbor’s mouth being fit tor 1.} We are aware that
the lords proprietors, and the encouragement held
the first settlers, are not legally binding on

themselves and rc-presentatives ; but we ap=

this being done under the eye of the duk‘e,
aring of the king, by the iriends and fa-
strong evidence of the understandirg of the
he contract; and we apprehend that
i e weighty in law. On this
that at the the time that the
ov to the crown, n the

f King William, they stipulated among other things,
d.be entitled to wrecks and royal fish, that
| . hin East-Jersey, or by
eas adjucent, L0 remain
lleges and advantages
n to them of the four-
-two, (that 1s the

ed)—

anecus expositions ar
1 turther observe,
about to surrend

hereot within the s
to the proprietors with all other prv
as amply as in the grant and confirmatic

teenth of March, sixteen hundred and eighty
confirmatory grant of the duke of York, belore mention
+o which the lords commissioners of trade and plantations,

yade answer, ©that the right acefumg to the propiietors
¢ from the seas adjacent, cannot be well circumscribed ; and
¢ that the grant of sixteen hundred and eighty two, cught to
¢ be well considered, and such particulars thercin as are
¢ proper, may be lowed of 7 that is, as we apprehend, such
things as did not concern the rights of government, which
were about to be surrendered. All this added to the reason-
ableness and propriety of the thing, must we think, {force -
resistibly on the mind, a conviction that the king, the duke
of York, and all parties concerned in the transaction, under-
stood, that the sihabitants of New-Jersey as a separate
independent colony, was to have the free use of the Hudson
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loss to con=

. Sy
river and all .
navxgable W
€eonvenient acce aters washj
: es ash . : | , . Tt
right of erecting Znts the sea, "‘Ompré’ﬁng?“"-‘h“re“’ et omintermptedly enjoyed them—we were at 2 ,
Wl‘ts, any where on Zsrtabl(llsfhing dboks WI}:lagr n Wh.lCh, the | jecture on what ground 1o.r foundation the state V;)’f New-
hen we speak of a sepa:-lq{] acent to th;ir 5 wx‘;css]; piers and | ::orl(; ilou‘lld b%ﬂd u{;.ztzciﬂsn;madversct ::,)' :}l:c“(;. t ntt‘-e‘;!gﬁ‘ﬂ:;
ate 1inde ores. ended that t ere €X1 e gran ith adate a
e 1 :
pendent colony, we would | the settlement of the country, and {ransced ing all our
l r'xghts-—but on the most d}hgen.t gnquu*y yve have not been
. er a syllable In writing or print on the subjects
ntgomery in 1730, sIXty~
. and the veste

be under
stood to
me
an, separate and ind epe q
y

other colon
¥, but not of
the cr
Oown. . ‘
This therefore being |
1 3 t; unless the charter Of governor Mo

the settlement of the country ,
h. The charter

the intenti
on of the
unde . grant, t
apprcll'féit:!dlgg of all partiés ?;nlzawre of the transaction, and
s accordin erned 1n inte¢ y all
o : to In1 3 i
n the. SthCCt, the Piact"t € general pnncﬂtlerest ; and as we 51X yeat’s 3ft.€r ‘
CV?: since. ICe hath bean cOrlp' es of law arising ing of our rlghts, can be COnS.ldercd as such.
S or we think we may wj respondent therete | ©F governor Dungan to the city of New-York, in 1688, an®
esv .dar back as the n;y with perfect cor I wm the reign of James 2d, who was formerly Duke of Yoyk
vidence can be adduc Smory of Bt e rectness state, that a_nd proprletor gf the province, expressly l1imits the juris=
‘uced, to the present hhtendsa or any other ! Jiction of the city corporation to low watet mark, on their
our, the inhabitants : own shore, and. thusfcgcumsnbed, .t remained until ths[ year
{730, in the reign O eorge 2nd ; when goOVErnaor Mont-
desirous of encouraging the commercial city of
th large extensive territory and
d extended the

right of erect
ecting a stablish;j
g and establishing docks, wha
B docks, wharves, piers, f; |
es, plers, fer- gomery. ing it W1

New-York by endow
jction, renewed the ancient charters, an
tion in the first place to Long-
in the small
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Shlng W e o
son river g eIrs, in front of the;
nd all oth nt of their |
ruptedly other navj ands adjoi
pLedly use gable Jjoinn Hud- |
adjoining ang :ggtgvaters of the Hudson and have ugnintef g jorisc
It u . r : o & S T . .
2?}: 1gation, trade, ﬁih?,? 8 to their shores fO;Vteg » and the sea 3 arisdiction of the city cerpora . .
5 ho:: Amsl‘ican COIOny gi’d&c. in the ngef m:r?urposes of 3 Islan(cll, and from thencg: acrosshthc river taking mnthe, -
s, and the navj use, occuj ner as 3 1elands 1n the same, W en with cautious circumspection he
na » OCCU - 9 an ] y : '
:sethem- Indepen(;:g:blf waters adj%)i’n?sg ;S-(]io)’ their OWZ . approaches the Jersey shore in the language following :
fhons We are from th fachre ol e i md contiithe:. - B . e e oo Y R Ll e g
sett ing and : 1 the tran . I agree & so far as the imits oI our sal provmce exicn ere, an
x B CO T ; i sactio » i » . - .
2;)’ dlerlct of coumryl(;l;'fmg fhe wilderness :f;i{l to consider 3 .¢ go to run up along the west side of said river at 10‘.N ,w_ater:
” 4 t; with the powers of ected into a Sep‘a P e merica, ev- ¢ mark, or al.or.lg. the limits of our gall province, until, &c.
. g’ » D€came entitled to thgovernmen; either roval distinct col- ¢ Whether 1t 18 - atended to set up this charter of Montgome-
Cofg’ e bounded, as p artusfe of the navigable {' jator proprieta- ry, as an evidence of the lme of the province of Ne.W-York
Crm“) ; subject h OWevero the territory and d ers by which i extending tO the Jersey shore, We know not ; we think that
thatn}]]’ made for the pur OtO the general juris d;’“f?%i_ns of the i it evidences the contrary—for, .t the line of the colony at
ind the several Coloniein)n ses of trade, revenue athlion of the i that time extended to low water mark on the Jersey shore,
: tﬁpen.dem, and placed ; respect to each othe nd defence ; governor Montgomery would never have set it afloat by the
POSs:SS}tuation 5F in depe;ﬂdl’eSpect to their :élzl;?r e wholly e1 uivocal 1ang\zlag§: made use of in his charter. The utmost
sion of ; ent territor: lve rights 3 that can be said of this charter is. that it extends the juris- |
these rights, as w ritories. Being th ghts Jiction of th S I Lo of New-York 1
¢ apprehend byg €n in }u\culon ott e‘corpolx ation of the 'f‘lty of New- (t)'rN as %r as ]
y eXpress 3 the limits ot tn€ CO ony west. he prov'mce of New-York |
was not enlarged by this charter, nor is it any evidence of
it says no more than this—if the lne of
1 on the Jersey shore, >

the colonial line ;

the province extend te low water mat
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grant, by th
. i under .
::nteh()fthe grant, anilt?{;dlng of all Parties co
€ 8ame, and havi ¢ general principles ff}lcf:rn.ed at the
7 exercised ane
and
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tnen and in that case, the jurisdice
e€xXtend there also; and it not, th
may be. If instead of low |
J -9 Lo L WS \'\aterl 2T . -
sull Bay, and Hackensack river Tlftllk, 1t1hlac;lsazd {)o Arthur
AEBOTE : , 1t would have '
cisely the same th ; ¥ It | ¢eén pre-
prov;’nce would }‘fn;g;btht duestion where is the line ofpt}“'c
R e R e lave been wholly, unteuched and und ‘
4 C ’ i [ Y ‘ >~ il
Srove ’ 1{ —The charter of Montgomery : lhCEter
proves conclusively that in 14 §OoMery we think,

jul 30, 85 v _ A
the ‘duke [ the : y 0D years afi
Bokk I‘]*‘ and the settlement of New {{erﬂ‘e‘, tte; thigrant of
oray i (
(9] rz)rdx]t; deed, Ch:—!rter’ or o S )’ at there had

made to the Hraw: : ther instrumen 1ti:
water m‘ltlt\]e })Iogfmce of New.yok, design'iti: Of;;?rlililng
¢ ark on the westet ‘ e B 6
. stern ke
western line of ¢F shore of Hudson river as the

s the province, 7. : .
State of New-York entertaing e understand that the

vernment of New-York 21 idea, that the coloni .
P dn g:‘-m\;i)rkl Was placed in the shoes of theaiiflgc
“7NC IS representative when this notion

took 1ts ris

 Or on what evidenice

: at eviden AR SR
srounde hollv ; . ce its legal -
g d, is wholly Inconceivy gal existence ig

In an opin; :
pinion dt‘llvered hyr : <
2 V. Mr R
Tequest of the corpor Tnel o
1

atio - ‘
1804, Mr Harrigos oot n (‘){ gh:: city of New-York, in May
“much of th <> — hatit 1s well known ‘
P, e land between Connecticyt £ Nonid. that so
oY as passed by th r and Delaware
not conveyed to the

€ grant of the duke of York, and wae
ropietors A : ‘
¢ to the crown upon th et s

sentative ot the duk

Were cont«v::nc?igmarx-rbu-t Supposing it w
sk i ti}e ]c];go ‘n:t ] }t}he I€presentatives of the duke of
bound by the acts yf ,ht- ¥ réfpr?sentati*v’es inust surely b
dike. e - Cogqt €ir principles; Ip the grants ogthee
facts are simple, i rmed and explained by the crown. the
Pass. The righ’t of Ca'll)ablc ® oocing drawn in 4 small com.-
of York, he form ] >0l and government being in the duk
51510 und s €d a tract of land lying westward f e
Manhattan’s Island, into 3 ¢ ] L of Long-
and ly Ing on the east of GoYs and another

northern district of country; into another coly

.Uni;s buillfltdl i W tv e s A

. Ocks, wharves, piers, erect sz‘}‘igs,
2 7

'S, on or i :
contiguousto €ach of their own shores
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en to the line wherever je
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: - motts
: ~ ,d occupy and enjoy the river X '(:0118 Y
& e bet{vcen the two Color'nes 1n thlshlqt gae

. Jew-]ersey has a written. authority f?l; ‘Lo~u1d be
is, that New ork has none—that New-Jersey 3 York
dO, g_n(!, New- S Sit\lation with a eritten,. than Ne\v-
iy w?)tl;en title, 15 to us a matter of surpriz€s - hté
with_out a ng think that a claim so derogatory tO d}e S { ;1
VVe. ;e dent state and humiliating to the. i—e@lmg? O"o-'l

of an mchﬂIh uld have for its basis a mure solid ioundatl,j

free Peoplc’ 230 us.— We can pere

= 7 ‘e {O
: . which has yet appeared to us. kR
e tY‘méo'ither in the original formation OF progress

C?‘zﬁengﬁr?ial governments, that should gl:gei?ni e:;fggﬁ
Cinedar her, in respect tO respective
;uperlorltyd (t);grlilee o(tztt(ileg ’ navigabllje waters adJOHlllng ,th.%
S the jurisdiction over them. If the co ?lny i)—-
game, Or ,{{oderived any advantages from being a reya 4r\gomt
bt hich is a matter we cannot easily conceive ?;, %ih
ernment, W 1f New-]Jersey 1n the commencement of the da?:
e color{)y :ame a royal government also, and (:Ontllnueg.1 1;;1
'cﬁ{l:ge reeizolutiOn and in that respect was on equd groun
:vith the colony of.Ne_W-York. ’
We are with due respect, y |
AARON OGDEN, ORTER
ALEXANDER C. MWD R s
WILLIAM S. PENNINGTON,
JAMES PARKER,
LEWIS CONDIC1.

T Ezra 1° Hommedieu, Samucl
ones, Egbert Benson, Foseph

C. Yates. S
Sept. 30th, 1807

our 'obedient servants,

eo—
NO. VI.
(GENTLEMEN,

We yesterday delivered to you a written answer {0

vour observations on the question relative 1c:10 %16 ﬁ)nstrugltu;;:‘

| v all

t | duke of York to lord berkicy

of the grant from the L Lrade
| ¢livered to us a Nuiioc

George Carteret, and you also dehive R

papers which we have perused and consldere

' Ing ate-
find ourselves under the necessity of making z}\) flurthi‘zfet;c@s
meht ih writing previous to the intended verbal conies

between Us.
E
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We have already stated in e :
. We have already s tated in effect that we conceive the syb-
ject of the present refere X

NCEe  te ol 4
o A R R C 10 be a question of bmmdax»y
Al Iresol 24 SCLL TR u( iree que‘iti()l

. - ]S.

Whether New-Jersey is to b
mark ! Or whether she is |
puags (8 Bl I 1 0 5 10 extend to low water mark ?
O r whether she 1s to extend ¢ 1 ¥
el ofie SEL Ut ' 10 the channel? All depending
on the above grant, construed as if j had B ott (g
from the King : hence it will | ad been wmmediately
i o« o g 'L Be perceived th
R KRN e o ot perceived that we do not
tc.of?“‘kl tle “lght of New "J ‘IScy to use the waters in ques-
ion, separated from her claim ¢, boundarv SRR
48 In controversy ; on the contpa d‘ ¢ T 3y NSl
W S T suary we do not K
iil\'tb .}utuOllZGd, much Icss he]d to centen(; fSUPpOS.e Ou.r
New-Yorkto appropriate the 7zep af or a right in
U, S A ey 1€ use of those waters to her own
avitants, or as it is usually expressed  citizens. to th
% 5 Oy € X~

~1 . >

clusion or in any manner to t] o

o L 1’3 s - e 9

any other state, {1¢ prejudice of the citizens of

e restricted to high water

In answer ! et
0. 20aR cl to tie suggestion that 1
government, or, as we have @
azction passed with the sojf ¢

’ )i .the,grax?t the right of
Xpressed it, the right afjggrz'g..
, ® the New-Jer
a S N RN ) CYSCy proprieiors
;fll((l: nt?e fExg}r}”c:r(,nc'e thc.re_by Occasioned as to the f)r]e)su{)ned in
ovf t}oxe 0‘ . ; pfums’ ,Or 1 other words as to the construction
vy 8; ant,we would state that the grant is wholly incompe
cnt m terms At g 5 ‘ J 5
P 1S to, ({1‘;&16 OF convey a right of jurisdietiomn,—
.u 1 no wor S Ofg?”i'([)zz‘ more oper f;‘ = h &
found in every other Srart fom ol d11: ative than are to be
= o L P » .
ticularly to the grants for the town\slhill)1 ef, };nd lto ik iy
hattan 1island - 01 iaeriem on Man-
¢ and ‘the townshi :
ship of Brookivn
Island. the for: . D okiyn on Long-
‘and, ormer being bounded f g
: , _ L 1or at least ten mj
the Hudson, Spit den Puyvel Hahils : .ll,es oh
and the latter for at least th}‘ee,m'l Cmi] ar}xd Tt Rivers,
- Tl ' 1i€s on the Jast Riv
yet as to both the land L ; St fuver; apd
: and betwee
was afterwards granted to the I::Oi;%? f}.nd Ii‘gvater mark,
ation of New- York—

as usual 1t conta; ,
5 It contains many words altogether Inoperative, and
bt

such as that a perfect es : I
125 that a perfect estate in the soil or territory, con
'Y, Compre-
would have passed without

Elhendmg :lhe rvers within it,

¢m, and certainly none :

. R v none of sufficient Jooa/ ;

R o o ‘ oal

right of jurisdiction, But admitt;ng‘ihe ];] pOtr Saobas a
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was virtually of government
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was high water mark. £ L SR =
With respect to the general fact that New-York has al-
ways exercised over the waters between the shores of the
two states, and the fact that' the mouth of the river Hudson
was at or near Bedlow’s [ sland, as far as they may be sup-
posed to be in the knowledge ot any persons now in life, are
s0 within the knowled ge of two of us, as that in course
of the discussion; we shall assume them as proved ; namely,
that from their earliest recollection there has always been a
reputation or understanding, that the whole of the waters of
the river Hudson, andofithe bay between Staten Island and
Long-Tsland, were within the actual jurisdiction of New-
York; that there was not however, any precise reputation or
understanding either way, whether such jurisdiction extend-
Was confined to low water mark
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ingly.—Kill van Kull, considered as a continfiation of mfl
passage by the sound to the bay, may also be denommat}:}e
‘sea, and at the same time when considered as the passage be-
tween the bay and the Achten Kul, or Back Kul, or bay now
Newark bay, it may be also denominated the Kill, and so the
Kill of the Kull.—"The Dl}tch word Kill has be?n used in this
country without any precise or definite meaning, as will be
perceived when it 1s mentioned, that the Mohawk river was
called the Maquaar Kill, the passage between the Hudson
and Haarlem rivers, round the northern point of Manhattan
Island was called Spyt den Duyvel Ki/, and New lown
creek an arm of the East river dividing the counties of Kings
and Queens on Long Island for some miles, and no stream
issuing intoit, or passage from it, was called Mispat Kz//, so
that the sense in which it is to be understood must always be
according to the subject matter,

It will however be perceived that Kill van Kull is wholiy

S e without the question ; for if the boundary is to pass thro’ the
GENTLEMEY NO. VIII, Sound and not thro’ the Narrows, then -1t of course must
3 e

In answer g ¢

pass down through Kill van Kull to reach the mouth of
yesterday, we g4

he two first

questions, voy i es the Hudson, and if the line isto pass through the I&br:raws,

the southern boug, ithat}? S the grant from thcsg );mtted to us then Kill van Kull and it can have no possible relation to
"’ c ar > r.. a ) [1 \-C eX \ v : . s ; & i * A : 3 7’.1

the main sea, it is toy Yy the maiy ocean and the Presses each other ; so that either way the enquiry whether, Kill

be pre eastern b
sumed t] In by
haveth 12t the tepms 1
e . 1717 5 S ’
At £ Same yetias usedoin e ‘though : : . ,
i erent significatione and w‘hgrint’ were That the mouth of the Hudson is at its confluence with

e denominated sop. 1.3 - Hook and the N the East rivery we might mert;ly. refer to Van Dc‘r Donck,
FE S ut : . € INarrows and to the statement we have delivered that such has been
might perhaps toi:er (:f €XPression which thelt otean would the cormon cenception in regard to it hitherto ; but in ad-
and' the western s h(‘:re‘“szhe water bet dition thereto we conceive ourselves warranted in as-
FICFNOT ereeh, in the ;f{ State serting that so it exists In nature, though we at the same time
but is, what jts A 160 admit that for legal or artificial purposes, and such as right
which is an gy, O?t}i:ent v and justice would require ; the river itself, might construct-
considefed 8 * : wely be congdered as commencing not onl}r at the Warrows
S Sea, and it but even at Sandy Hook, the entrance into it from the ocean.

As to the objection that the course of Kill van Kull 1s east
and west and that the waters of* Raritan bay extend west
SeqUent formal on ous Indian deed from Sandy Hook? so that the Kill would form a southern,
grant by the aoyer corrected and the bay a northern boundary.—We answer, That sup-

orveimment accorgs 3 posing the ocean to be the southern boundary, then a line
| : from Sandy Hook along the shore of Raritan bay through

,th Cy f)'(}q uantIV

van Kull is to be declared an arm of the sea or a river or-a
Intended to hay

creek 1s useless.

: hat sense
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NO. X.
GENTLEMEN, : 3

If the commissioners on the part of New-York and New»
Jersey should unfortunately disagree upon the construction
of the several grants of the duke of York, still 1t 1s bo.ptfd
‘hat the following considerations which are wholly distinct

vom those heretofore submitted may prove suﬁ‘?(:lent to
roduce an agreement in another particular, to wit.

That the jurisdiction of New-Fersey must be coextenstve . \
with its NATURAL territories as understood by the laws of

ature and nationss—The following may serve to iilustrate
ad prove the foregoing propositions.

I. That New-Jersey possessed all the rights of a free,
sovereign and independent state, as fully and completely as
any nation on the globe, except so far as she may have dele-
gated rights to the general government of the United States ;
that in virtue of her sovereignty or empire (unles some lim-
itation be shewn) she has jurisdiction over all the territories
which by natural law belongs to it, and a perfect right to all
powers within such territories that are necessary for her
safety and preservation.®

II. That where two nations border each on a navigable
river that (unles some reason of preference can be shewn)
the jurisdiction of each extends to the middle of the river,|

ITI. That the coast of the sea, the shores, the bays, and
harbours belong to the jurisdiction of the adjeining country ;
they are as it were the gates and inlets to such country and
necessary for its safety and commercef and consequently a
part of the country and manifestly within its territories and
under the empire § of the government established therein.

IV. That the empire of a country and the property in its
soil are not mnseparable in their nature even In regard to
sovereign states—and nothing prevents the possibility of pro-

in which case they possess them in manner of individuals.q
V. That if the foregoing positions be true, it will no# fol-
low that the jurisdiction of our shores and harbors belong

“ Vatel 6. +. Vatel108. # L. Black. Com.264. § Vatel 116, Puf-
fpdorff 383 L.4. C.4- & 8. [ Vatel 118. 9 Vatel 258.
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NO. XI.

GENTLEMEN |
| ’ . the duke, 9
he southern boundary

A recur
find where

to be the maii R
Carteret, h1s description Of the | Y3
is as follows 1 Bounded on the cast part by the maw
¢ spq and part by Hudson’s T1Ver, and hath upor 5t

¢ Delaware bay Or river, and extendeth southward to the

¢ main ocean as far as Cape-May at the mouth of Delaware
¢ hay, and -d as far as the porthernmost branch
¢ of the said bay ©of river Delaware, which is 10 forty-one
¢ degrees of 1at'_1tude, and crosseth over thence 10 2 straight
n forty-one degrees of latitude.’—

¢ line to fiudson’s Y1ver, 1 :
mation to the twenty _four proprictors
:s the follow-

In this deed of confir
of Fast-New-]erseys of the 14th Afarch 1682, 15 ,
ing description—"* All those easterly parts OF shares and
¢ portions of the said whole and entire tract of land and
¢ premises before mentioned, extendIng castward and north-
« ward along the s€a oasts and the said sver called H
¢ son’s river, from the east side of 2 certain place Of har-
¢ bour lymg on the southerly part of the same tract of land,
¢ and commonly called or known 1n 2 map of the said tract
¢ of land by the name of Little Egg-Harbo.r,' to that part O
¢ the aid river called Hudson, &¢c.’
Besides the map
ocean to be the longest par
that the course of the sea coas
from Little E.gg-Harbour, ah
son’s river jselfe
Whence it se¢

rence 1O the grants fro
‘ he expresses

of New-Jersey, manifestly shews the
t of its eas oundary 1ine, and
£, 1S almost north and south

he Hud-

dis as d'lrectly so as t
e duke of York did

fferent sense from

. But, according to the real fact

. that 1s to 52Y5 he ocean lying on the eastern
1d legal acceptation of

boundary agree

ms to be me .
the term main sed mad

the _term' main seds -
J'hat we are ready to admit, thatthe Raritan bay,the Sound,
be well denominated arms f the

11l of Kull, may
be said to exten

bhs and ﬂows. B

d trom the fauces terrd, as

and the
ut we do not perceive any

sea, which may
far as the tide €
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fecessity to depart from the €Xpress terms of the prant. and
»?eave a direct northerly course throu gh the narmigvrs vs:haIIZh
:frai?luc:ggsinffg I’: SQ_f (t]he 5€a, In order to deviate to ;1 west-
e an y-H99k, round Staten-Island ; which
3-152;?1 Zoetccn’ng any manifest intention of the duke, seems
thlc: degc - ?i (1)" ary ftohlt’ if any meaning is to be collected from
He ofthg ]a :doa tl © course as being north, and the situa-
T Tt o Zoyt lnglufestward of Manhattan Island and
e fsland wa}f' ilng westward of Manhattan Island
mo‘c)%;a of e3riat 110 Ich otherwise would have been his
€ cannot vye v
tion of the d‘ulgee’: P;::S;V e\,vl‘uv’h—}‘: fhe et i
his real interest, should (; Eveaniog B hcordiog: @
el o (n a discussion like the present) be
< wh,i e €rto let in a narrow prerogative construc-
$1om, ch 1s defined to be ¢ J4z i case of a ki hich
2«;‘?‘72}0]; Z}Cf‘w tn case of a subject.’ ' G
= | (e ;
PR C‘(Zflll:szzlr‘luct'l]qn, 1{) carried to the extent under the
o Aave been delivered to us, ousts New-
Delac . 4% Jurisdiction on her shores lying adjacent to
: are niver, Delaware bay, the Ma; "th itan
PR Sb P2y, the Main sea, the Raritan
e ,and the Kills, and from thence to the forty-
rst degree oflatztude on the Hudson river. S
We are, gentlemen, vours, &e.
AARON OGDE N,
WILLIAM S. PENNINGTON
ALEXANDER C. M‘WHORTER
LIS Conbtcr
I CO -—
To Ezrg L’ Hommedieu, Samuell‘\;lo)nleg - X
£ gz%ert Benson, Foseph C. 7 al‘es’
esquzres—Eommissioners &c. &c ,
October 3d, 1807. : .
—— . ]
NO. XII.

GENTLEMEN,
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‘“GC;F 7 a‘ 7 YT AR v "
ka;l altdhlgu:ril ti.cy Ll weak and immediately interested.
il ey Pright, yet perhaps, not sufficiently gu'lrdedg
. apa O distinguish between théif ‘Wishes and his:
thoughts. 165 and their
; The fndlvldu‘a} act of Mr Kennedy . 174-6' b .
2 proprietary rj ht ol hat V9 g 11 purchasmg
then held unde 51t S caving Bedlow’s island which h
T 2 New-York title. surves d ottt i
Iv not only no proof of an intery ptiot s f i T i cttain
T - E : \J . .
New-York, but we suspect th rupton of the possession of
ed when it is recolle o o transaction may be explain-
3 Tecollected that he was at the time owner of
. ; \i O

~

the farm : s
not unnatslt;alA}z)?;,Slﬁig’ t;)?"e';l:rmg on the river, and it was
tors of New-Ta. - On, as it appears the proprie-
their title ?c‘; c{)?esfirdld’ on the application‘ of Palrg rap f:r
" would be of no illlsces'mte on Staten-Island ; and ¢ that it
‘ any claim’ which h iahy once, but rather of service, to
te the water, or 'h e_?nght th.er eafter be minded tc make

The fact y’ou sttq(j S U{I‘der it, 1n front of his farm.

“been indicted for g oy PV2/e natoriety, that a man had
‘ a5 within the bea 5 murder committed ou Hudson river,
fore come to our?:njmo 11” tg o Ok B§rgen,’ has never bé-’
question, whether th e /ge.—.()n enquiring we find,that the
New- Tersewroe _ff Place was within the jurisdiction of
Y ¢ was raised, and was expressly reserved ; that

the trial 2d, 3 i
45 beinimg(,:igfk'd, and the prisoner was acquitted, the proof
6 >Hncient; that it was so recent as within two

-

years last ; - : ,
by the l:n:r g?dNt eh\fr e WhollY unauthorized, even
the jurisdiction bel -ch:s &y, for supposing the state to have
which may be Con?wd gh water mark, and to any distance
Space is within the rended for, no part of such distance or
e i, county of Bergen—its eastern boundary
R 1o éozf ;27);(5811; ‘ft‘};/fz: statu;e; for dividing and ascer.
170910 ¢ ; ¢ countzes, and passed a5 e
up 2 /;?21; e ’162 begéln at COHS,tab!e’s hook? and sc egl{uaxf
ctween New.] (J: and  Hudson’s TV, to _the partition point
In a former corl;f €y and the province of N ew: York. Ma i,
Kull was to be coml?crlllc.auon we mentioned that Kijll van
and fichn flisr i nsidered as a continuation of the Syund.
always heobl o ]ex ftgtute we have since discovered, it has:
from where }t Co;l ]C‘i: e Ighe bounds of the county of Bergen
€5 1o Cequanack river, being thus describ-

-

S\
¥
¢
-
s,

ed in it=—* And so to run down the said Pequanack and
¢ Passaick rivers to the Sound, and to follow the Sound to
s Constable’s Hook where it began.”
As to the intimation that the duke having grantedto lord
Berkeley and sir George Carteret, ¢ All the tract of (an;[
¢ lying and being to the westward of Long-Island, and Man-
¢ hattan’s Island, that therefore the high-water or litus on
¢ the eastern side of the Hudson river might be considered
¢as the true and legal line of divison,” and which if intended in
your first communicatw‘n to us,escaped our notice ; we bx'}cdy’
answer, that the grant 1s eXpressed 1n terms, 11 our VIEW,
materially different from them as cited by you. It dees not
g‘i'am.aﬂ the land westward of Long Island and Manhattan’s
Island, but, ¢ all that tract of land adjacent to New-England,
s and lying and being te the westward of Long-Island and
¢ Manhattan’s Island, and bounded,’ &c. The tract in-
tended to be granted is designated in general terms, as being
aquacent to New-England, and westward of Long-Island,
and Manhattan’s Island, and finally described by speezal or

definite boundaries.

If the designation had finished with the first member of it,
edjacent to New-England, then perhaps the whole of the
serritory which the duke held except the eastern territory
expressed in the grantte him to be a part of the main land

If it had finished
with the second member of it, westward of Long-Island and
Manhattans-Island, and if the grant itseli would not
then have been void for uncertainty, we can suppose the
western shores of Long-Island snd Manhattans Island
would have been its eastern, and the eastern shore of the
Delaware its western boundary—but we cannot imagine the

rule or principle by which north and south boundaries wouid
When the description how-

ever assigns boundaries to it by special or definite terms, as
to be distinguished from, or contrasted with the preceding

eneral terms, they are to restrain the general terms and

[ .
confine them to their functions, which was only and ex abu-
10X~

of New-England would have passed.

have been to be assigned to it.

o

dantz, to mention the tract in relation generally to its p

umity to New-England, and its bearings from Long-Island -
e that the ques-

and Manhattans-Island, so that we concely
| e
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5 what is the eastern boundary intended in the grant? As
#as it may depend on the terms of the description, must
iepend wholly on the latter or Special or definite terms, al-
fuded to without any reference to the preceding or general
terms. ;

The consideration that New-]ersev is an independent
sovereign state does not in our view va{—-y the case. She was
always so as against New-York, both defacto and de jure, and
n the.prmmplcs of the American revolution she was always
SO de jure as against Great-Britain, with this exception, that
the prince, possessing the British crown for the time b,eing
was Ler sove.reign, entitled and exercising the like power;
and prerogatives as in Great-Britain, and if consequences 1
whom the supreme €xecutive power was vested. and to
whom as possessing especially the Jieial powers, as ,they are
termed, the: powers of peace and war, the duty of allegiance
was due, with whose concurrent agency, as a branch of her
legislature, she could provide for raising armies and main-
taining navies, and in every other respect provide for her
salety and defence ; regulate commerce and navigation, lay
and collect duties on €xports and mmports, and tonnagze on
vessels, naturalize loreigners, coin monie;, and assert and
vindicate her rights as to boundary, and which she actually
did as to her northern boundary, except the last ; however
all the rights and powers here enumerated, the indicia of
sovereignty, shehas, equally with New-York and every other
state in the union, delegated or ceded to the general sove-
reigaty of the United States, and is now perhaps to be more
likened to a corporation with certain Powers, none more
plenary than that ot life and death for breaches ’of her own
internal peace, and she is no otherwise independent than as
she holds these powers independent of the general sove-
reignty ; but still at ¢he zwill of the legislatures or conven-
tions of three fourths of the several states—neither will any
supposed change in her condition by the revolutioﬁ affect th}e
case. .The‘ tarliament or legislature of the mother countrv
clalm?d a right to pass laws binding on the colonjes Thi
Ic010mst§. claimed to be entitled to like rights with th;ir fel-
0 subjects in Britain, and so not bound by any law to

which they did not assent. or ii :
. » or 10 effect to Le sov in-
dependent of the parliament, e koS

i
'}
{:

P iy it

-~
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A ttempts were made to deﬁne.the nature or ext.ent of the
sovereignty to be enjoyed er retained by tbe colonies, or to
establish a fzmdamental between the pa'rhament and: them,
and they to remain members of the empire, thereby to pre-
serve the unity of it—all of which fajled, masmuch as th_ey‘
would only have terminated in the incongruous and futile
mode of government an imperum . tmpero, gnd there be-
ing no alternative between an absolute.su.bm.lssxon to the will
of the parliament and the empire remain nfire, and an abso-
lute independence of such will, and of course a severance of
the empire—the colonists resolved on the latter. Such 1s the
simple principle of the American revolution. The question
was limited as to the parties, it being between the parliament
and the colonists, and not between the colonists themselves
—and also as to its subject it being a mere legal question
arising on the British constitution. We therefore conclude
with stating that the doctrine that any one of the states ac-
quired as against any other of thém, in consequence
of the revolution, any territorial rights or an enlargement or
extension of territory is inadmissible. .

| We remain with due respect, your ebedient servants.

w o EZRA L’HOMMEDIEU,

~ SAMUEL JONES;
EGBERT BENSON>
JOSEPH C. YATES.
{0 Aaron Ogden, Wm. S. Pennirg- L
tony, Fames Parker, Lewis Condact, :
& Alexander C. MWhorter, esquires,
| Commissioners, &c. &c. S
3d, October 18€7.
(GENTLEMEN, |
Althougn it probably was understood that those inter-
changed on the 3d instant were to close the written commu-
nications between us—ryou will still permit us in answer to
yours, briefly to state that we have been misconceived, if it
is supposed that we considered *he expression maz sea, in
the grant from the duke as denoting its southern boundary—
an the contrary we contend that seq and gceqn as they stand
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inthe graat, are to receive different significations, and that
the écﬁm’z 1s its southern, and that the seq forms a part of itg
¢astern boundary, and this interpretation is confirmed by the
partition-deed between the proprietors in 1676, and the two
subsequent grants or confirmations from the duke of the 10th
September, 1680, and the 14th-March 1682, in which the
boundary of East New-Jersey from Little-Egg-Harbor to
the degree of latitude on the Hudson, 1s described “ as ex-
¢ tending eastward and northward along the sea cogst, and
¢ Hudson’s river,” and which by the familiar process of 7¢=
dendo singula singulis, and to that end transposing the words
may be made to read * extending eastward along the sea
coast andnorthward along the Hudson river,) and then as it
respects the eastern boundary a case of the nature we have
in a former communication suggested, would arise, in which
the Hudson.ought constructively te be considered as coms
mencing at Sandy Hpok.—One thing is assuredly evident,

that the partition-deed and the two subsequent grants sup-

pose the course of the coast from Little Egg-Harbor towards
Sandy Hook to be, for a distance easterly and if for any it
must be the whole distance, there no where existing a natural
bdindary for suek a distance less deviating from a right line
than that réach or portion of the coast. o '

We will only add that the subsequent use of the term
¢oast as a synonume ot veean is scarcely to be conceived ap-
plicable to-a bay orether arm of the sea, is decisive that
our nterpretation as to the different senses in- which the
terhas ocean and sez asused in the grant, are to be received
is.correct. L - | |

W e'r:emain with due respect, your obedient servants,

EZRA T’HOMMEBILEU,
SAMUEL JONES,
EGBERT BENSON,

JOSEPH €. YATES.

Lo Wilham 5. Pennington, Aaron Ogcz’m,l 5
~Alexander €. MWhorter, %ames »
Larker, & Lewis Condict, esquires. j
October 5th, 1807, o A A |
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NO. XIV.

GENTLEMEN,
* 'Arms of the sea and navigable rivers are subject tc a
qus publium, a_jus privatum and a jus reg.z'z.tm. 'Ijo. this last
right singly we meant to apply the propositions arising from
the sovreignty of New-Jersey as distinct from all the other
considerations we had therefore laid before you.
 We mean explicitly to exclude under this head all ques-
tions of right or title to territory or property, as arising
from the duke’s grants and to confine ourselves merely to
this jus regium ; under this explanation we beg you to con-
sider our communication of the second instant, in reference
to this particular right. | v
If it be true as heretofore stated that the crown exclusive-

ly exercised this jus regium (being one of the regalia) in vir-
tue of its prerogative through the agency of the lords com- -

missioners of trade and plantations, independent of Parlia-

ment or any colonial assembly—it seems then to follow; that

the rights exercised by New-York, of which you speak of
your own knowledge before the revolution must have parta-
ken of the nature of the jus publium and jus privatum ounly,
and can have no reference to the jus 7egiumy which we

presume was never out of the crown of Great Britain while .

1ts king was our sovereign.

Suffer us fere to refer to the many instances of the jus pub-
kicum and jus privatum by New-Jersey which we have be-
fore enumerated, most of which have been within our actual
knowledge and observation.

" The king as stated by you was_the sovereign and a com-
ponent part of the government of New-Jersey as wgll as of
New-York and Great-Britain at the time of the revolution,
v hence the conclusion appears to be necessary that the jus
regium theretofore exercised by the king over the shores and
adjacent waters, of that part of the realm called N ew- Jersey,

- must have naturally devolved upon the sovereignty establish-

ed in New-Jersey and not upon the s vereignty estabiished
in New-York."

o It is submitted to the gentlemen of New-York under this
view of the subject whether the evidence to which they have
referred of the jurisdiction de facto since the revolution is of
§gch remarkabl_c facts, or can in any way amount to that im.
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to run the line according to the opinions of right, fi¢ mas

be entertained by the respective boards of commissio
Yours with due respect,

AARON OGDEN,

54

memoril usage or prescription right spoken of in public law,
and which would oust New-Jersey from all kind of sove-
reignty and empire in and over its shores and adjoining wa-

e — e e~

- | : : WILLIAM S. PENNINGTON,
Sind provided she fact acquirec SUCE EOREIREEE 0 - et ALEXANDER C. M‘WHORTER.\
sertion and vindication of her independence. JAMES PARKER, 2\‘
We remain with respect, your obedient servants, " LEWIS CONDICT.
AARON OGDEN, | To Ezra L’ Hommedieu, Samuel
- ALEXANDER C. M\WHORTER. , Sones, Egbert Benson, Foseph
J WILLIAM S, PENNINGTON, k- C. Tates. \
; JAMES PARKER, | Oct. 6th, 1807.
\ LEWIS CONDICT. ~ e
,, To Ezra L’Hommedieu, Samuel . & NO. XVI. 5 |
j Fones, Egbert Benson, & Fo- ? | GENTLEMEN, e S 1 |
4 | seph C. Yates, esquires, ' | In answer to your note of this day, we can only sayy \ |
8 Cornimissioners; &c & e 5 that such are the facts, and such to our minds have appeared '\\
/ 5th October, 1807, | : S i the reasonings from them, that we have not been able to |
, C ) : | ~ persuade ourselves otherwise than that New-Jersey cannot
_l pa— | rightfully claim Staten-Island, or below the western high
: ; » o ,, water mark, of the waters between the shores of the two
GENTLENEN, | [ - The citizens of all the states in the Unrion, have the bene-
4 After mature deliberation and due attefition to the j fit and use of the navigable waters within the jurisdiction of
| written communications that have passed between us in our ! New-York, in common and equally free with her own citi-
; late discussion—we are of opinion, that according to the = zens, and the citizens of New-] ersey may avail themselves f
W ; terms and manifest intention of the duke of York, in his 4 of her existing provisions for gratuitous grants e of
e e several grants to lord Berkeley and sir George Carteret and : thc:sa.gli]acent lands, itorlafpd\below high-water mark. ’
(e % ~ their assigns—that the eastein boundary line passes through 3 = tll: R s | bl the ground of consult- /
| ) the narrows, and not through the Sound and Kill of Kull—& mgthe mutual apd. due. convenience O_f bOtb the states, SRES [
L* , further, that m virtue of these grants, as also of sovereignty citying or defining a line within which New-Jersey is to |

£ Voan o
s
s

have the jurisdiction, free in future from the claims of New- ity
York, to the end that her citizens may then have the benefit ’ g
waters lying between the shores of the two respective states. (}311' i Wltl}out‘unreasonablg detriment to others, or appres= \
‘We have to request from you an equally explicit opinion. }?r)l?lons of evils of a public or general nature, and which |
Should our respective opinions be found unfortunately to S L:ZI cannot have if the jurisdiction Pf New :Yor_k IS to ex-
differ, then we beg leave further to request from you gener- te};} over the Whol? of the waters in question, it ‘certamly'
ally, your sentiments, as to the probability of accommodat- wll b deliberate, and we trust, unprejudiced con-
| ing our differences,by establishing a boundary line more con- sideration ; and the same time it is submitted, whether, in e
1 ; venient to New-York and New-Jersey, respectively ; at the a8 much, as already with respect to the laws of quarantine, hes
{ - same time leavingto New-Jersey all her free navigation, than '

of the state of New-Jersey, this boundary line excends usque
ad filum aquz, or the midway of the river Hudson, or other
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- h\‘_.‘.',*

P g
it b sish o
M e e

N
£
b
i

\
P S S R Y 5 e
» S >

~—.

o,

N i b e i i —
S G e X

h .“'"'5,){‘. a4 L - 3
o TR
*- - by . 7
/‘ o ity
‘.
! e iy
3 }



——— P~ -
——
_——a -

It ey
20

s / the period is approaching, when In every other res-
pec a strict, and of course an expensive police will be re-
qlthe over the ‘waters in the vicinity of the city ot New-
yrk; apd th?.t in order to 1its being effectual it must be
Jextensive with the waters themselves ; it will not behove
‘Dozh parties to proceed with caution 'n a measure of such
maghitude, and not to be foreseen in all its consequences.
EZRA L’HOMMEDIEU,',
SAMUEL JONES,
EGBERT BENSON,
JOSEPH C. YATES.
TQ Aaron Ogd’evz, IVZ'ZZL;am S. Pennington \
1 b )
Alexander C. M‘Wherter, Fames
Parker, and Lewis Condict, esquires
Commissioners, &c. :

October 6th, 1807,

o m—— v g3

| NO. XVIL
GENTLEMEN,

Being so unfortunate as to differ on the question of right,
and you having cast back on us the necessity of making pro-
posads(,i tor zﬁ:commoglation, we would ask whether it would
accord with your views ( i w-J ¢
linquish its cl};im to S 5 \Sflfﬁﬂﬂ e Of N?}FV'ICYS¢Y e

. taten-Island,) to run the line from the
middle ofthe Hudson river, in the forty-first degree of north
latitude, and so down the middle of said river through the
bay, the }".{ill.of K L}II and the sound, but in such manner as to
1‘16’8‘716{ t}xe jurisdiction of the Oyster or small Islands in New-

ork !

We remain with due respect, your obedient servants,

AARON OGDEN,
WILLIAM S. PENNINGTON,

ALEXANDER C. M‘WHORTER,
JAMES PARKER, |
LEWIS CONDICT.

To Ezra L Hommedieu, Egberi
B'enson, Samuel Fones, j’osc‘l)}z}
(. Yates, psquires, Comis. &e. Qctober 6th, 1807,

ot

NO. XVIIL

at having declared ourselves
of the claim of New-]Jer=

(GENTLEMEN, | |
We took it for granted, th

definitively against the admission - cl
sey as founded 10 right, that their propositions of accommodas
tion , if any, Were to origina.te‘on'her' part. We cannot agy
cede to a proposition by which the mxdd.le'o.f the river Hu.d‘a
son for any distance <hall be the line dividing the jurisdics
tion. Pl R e
We are, gentlemen, with due respect, yours, Rece
EZRA L’HOMMEDIEU,

SAMUEL JONES,
EGBERT BENSON,
jJosEPH C. YATES:

Tolﬁaron Ogd’eh, Wiélidm 5
Pennington, james, Parker,
Lewis Condict, and Alexan-

der C. M‘Whorter, eSqUITes,
Commissioners, &ec.
October 6th, 1807s

P

2 L e e 3 NO. XIXO ;
" Understanding that no linie will be agreed upon by you

on the principle of an accommodation of differences, respect-
ing the eastern boundary line of New-Jersey—and further
that you cannot consent to make any propositions to us upon
the subject—permit us to say that we do not perceive any
further utility in continuing the preseut discussion unless
you have some further communicationis to make uss
We are, respectfully vours.
AARON OGDEN;, _
ALEXANDER C. MWHORTER:
WILLIAM S. PENNINGTON,
JAMES PARKER,
‘ o RBWIS CONDICT.
Tp Ezra I Hommedieu, Samutel j‘ones,‘%

Egbert Benson, Foseph C. Yates,

csquires—-—Commissioners, &ce &c.

October 6th, 1807.
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GeEnTLEMEN, | NO. XX. _
We can only repeat that a proposition of a line havin

for its object the convenience of the citizens of New-
will be received by us, and in delibe

use to accrue to them, of de
and of evils to be appre
consequently we declin
grounds. We are gentlemen, yours respectfully.
EZRA L’HOMMEDIEU,
SAMUEL JONES,
EGBERT BENSON,

JOSEPH C. YATES.
To daron Ogden, Wn. S. Penninoton >

SFames Parker, Alexr. C MOWhartor

Lewis Condict, esquires, Comrs, &c-

oy
- ROSXXR

GExTLEMEN.—It is not for the state of New-Jersey torask
and receive bénefits from the stateof ‘New-York——we have
not been commissioned for any such purpose.

As the claim of New-Jersey as stated by us fhas unforty.-
nately failed to produce in you a disposition to settle a juris«
dictional line upon principles of mutual concession—ywhich
principles and not any conviction of right in New-York con-

stituted the das# on which we made our enquiry in the note

of yesterday—and as you wiltnot treat on this basis all other
attempts towards accommodation are at an end. |

1VVe are at a loss to conjecture where it is you have imbib-
€d an 1dea so wholly unworthy of s as that we would traat
tor the convenience of individaal citizens at the expence of
the just rights of the state.

We remain with dae res ect, your obedient '
AARON OGDEN, s
ALEXANDER C. M‘WHORTER
WILLIAM S. PENNINGTON.
JAMES PARKER, .

, , LEWIS CONDICT,
Lo Egbert Benssn, Exra L Hommedsen. 3
Samuel fones and Foseph C. Yates
Esguu‘es.—-Commissioners, & &co

OCte 7’ 18071

i : Jersey
: rating on 1t, we shall on-
ly regard the considerations we have suggested of benefit and
triment which others may suffer;
hened to the whole community, and
€ all accommodation on any other

_ bearing date the 10th day of September A. D. 1664.

APPENDIX,

gl G FB—

BY the honorable Philip Carteret, esq. governor of the
province of East-New-]Jersey, under the rig}}t honorable
Lady Elizabeth Carteret, sole executrix to the right honora-
ble sir George Carteret, knight and baronet, f.leceased, late
lord proprietor of this province, and his council.

To the honorable the governor or commander in chief of all
his royal highness territories in America, at New-York,
and his council there.

"WHEREAS I have an order to lay claim to Staten-Is-
land, as properly and justly belonging to the lord pruprietor,
his government and jurisdiction of this province, and doth
appear by his royal highness’s grant, under his hand and seal;

Wherefore these are in the lord proprictor’s name, and by
virtue of the said grant, to demand of you, the surrender of

- the said island unto me, with the quiet possession thereof,

‘and thay JZ Ives,.or any other persons by yeur authf)ri"tf.fv,
do forbear the exercising any command, authority or juris-
diction within aid island ; in which I do expect your

gpeedy answer and compliance.
Given under my hand and seal the 22nd Tuly 1681.
it " "PH. CARTERET.

The letter to capt. Arthur Brackett; deputy governor, and commandes
T -~ “in chief of New-York government, &c.
<37 Bl A Sy

According to my orders I have sent to Mr La Prarrie,
and Mr Bollin,to demand the surrender of Staten-Island into
my possession and government, as of right belonging unto
sir George Carteret, lord proprietor of the province, 2s you
may see by the copy of his royal highness’s grant, sent you
by them—concerning which pray let me have your speedy
gesclution and answer.
S i N Your humble servant,

R PH., CARTERET.
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By the honorable Philip Carteret, esq. governor of the pro-
vince of East-New-]Jersey, under the right honorable the
lady Elizabeth Carteret, sole executrix to the right honor-
able sir George Carteret, knight and baronet," deceased,
late lord proprietor of this province, and his councils

WHEREAS Staten-Island doth of right belong to the
province of East-New-Jeisey, as doth appear by his royal
highness the duke of York’s deed of grant, under his hand
and seal, bearing date the 10th September, 1680, but hath
been- detained by several of the governors under his royal
highness, contrary to all law and equity ; and having now ‘a
special order fiom the lord proprietor to demand the same,

——These are in his majesty’s name, to will and require
you, the magistrates, officers and, inhabitants of the said
1sland, to forbear yielding any obedience to the governmenit
or jurisdiction of New-York, or to' do or act any thing by
theu'. authority or command ; but that you forthwith yield
obe‘d;enc;e to the jurisdiction and government of this province,
and receive your commissions, orders and instructions from
me, your lawful governor—as you will answer the contrary
atyqur perils. : S S e S T e TR ,
Given under my hand and seal the 22nd July, A. D. 1681.

‘ PN S g S e PH.CARTERET. :
The foregoin g are true copies from Lib. 3, ae 171, in the
ofice of the proprietors of East-New-Jersey,at Perth- Amboy.
e e TAMES PARRKER, Register.
September 10, 1807. R MR e

Book A, page 2, March 28, 1681.—Directions and in-
struction to James Bollin, esq. secretary of our province of
Ii.ast-’rl\few-Jérscy‘, from Lady Elizabeth Carteret.

; ‘ You are to- lay claim to Staten-Island ac belonging to
us, -according to' his royal highness’s grant ; and also the
¢ farm at Horsemus, and to take it int6 possession for my use.’

Book 8, page 22, Feb. 15,1668.—Articles by Philip

Carteret, to John  Ogden; sen. and others, undertaking a

fishing trade ; asalso the taking and preserving of whale
and such hke great ﬁSh, &C. g o P : g : : a.‘é“Sa
¢ ¢ Imprimis~~I do give and grant unto the aforenamed
- O_hn Ogden, Caleb Camitley, Jacob Molleins, William
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¢ Johnson, and Jeffry Jones and company, and to all or any
¢ ot them, free leave and liberty, to take or kill any whale or
¢ whales, or such like great fish, in any place or places where
¢ they may be found or taken, whether at sea, or in any creck
¢ or cove between Barnegat, and the easternmost parts of
¢ this province, without any exceptions of drifts or wrecks.’
“ond.—¢ That the said persons and company, shall have
¢ free liberty to britg on shore, at any convenient place or
¢ places within the bounds & limits before mentioned, all such
¢ whales, or great fish, as they shall find, kill or take,& to erect
¢ huts or cabins on any person’s land by the water-side, upon
¢ occasion, for their better preservation of the said whales or
¢ great fish, and trying them for the making ofoil, or curing
¢ of other fish they shall take—Provided they do not trespass
¢ upon corn-fields, nor damage to the stock or cattle of any
¢ such petrsons, upon whose grounds they shall come.’
"~ 3d.—¢ Extends the limits of the charter to three years.’
4th.-——¢That for thé encouragement of the said persons
¢ and company in the prosecution of this design—I do
¢ promise and grant unto them, in case Staten-Island falls
¢ within this government, some convenient place or tract of
pon the said island, near unto the water side, fit for
nent of a town, or society, to consist of twenty-

¢ the settlel

¢ four families ; and that they shall have a competent pro-
¢ portion of land alloted to each family or lot, with meadow
¢ ground, as' well as planting land, and free commonage upon
¢ the island—each family or lot to pay.as a quit rent, to the

* lords proprietors, their heirs or assigns, one bushel of

" "Book 3, page 27, June 21, 1669.—Licence from Philip
Carteret, governor, &c. to Peter Hetfelsen, ¢ to be the only
¢ and ‘constant ferryman between Communepau and the
¢ city of New-York, for three years.’

- Same boek, page 52, January 18, 1671-—License to Job
Simerson, ferryman between Bergen, Communepau and
New-York, ¢ with rates and conditions as was formerly
¢ granted to Peter Hetfelsen.’

__Same book, page 152, Feb. 14, 1678.—License to Joseph
Hunt, and others, to take whales, &c. within the same bounds
as above granted in page 2%. | AR
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Minutes of board of proprietors, A B, page 13.—At3
meeting and council of the proprietors and proxies—to pro-
prietors of the province, 10th May, 1685,

Present the deputy governor, &@c.—¢ Petition from John
¢ Palmer, esq. to have a patent for the lands he has had and
‘taken up on Staten-Island, upon consideration thereof,
¢ and that it may be of no ill consequence, but rather of ser-
¢ vice in our claim to that island—It is agreed and otdered,
¢ that the governor and council may make a patent of the
¢ same to him.’ | : '

Book A, page 185, May 26, 1684.~—Patent from the pro-
prietors of East New-Jersey, to John Palmer of Staten-Is-
land, within the said province, esquire, ¢ All that his capital
¢ messuage or dwelling house, with the appurtenances, situ-
¢ ate, lying and being on the north side of Staten-Island, a-
¢ foresaid, within Constable Hook, near the mill creek late-
¢ Iy erected and built by the said John Palmer, and in the
¢ possesaion of the said John or his assigns; and all that
¢ other parcel or tract of land,” &c. |

This patent is for seven tracts containing in all 4500 acres.

Book C, two commissions, page 1, Aug. 4, 1718.—Char-
ter to the the city of Perth-Amboy, by governor Richard
Hunter, describes the bounds as follows :—* Beginning upon
¢ the north side of the Raritan river, by the upper corner of
¢ that called Peter Sonman’s land, and by the lower corner
¢ of that now in the possession of James Moore, of Wood=
¢ bridge ; thence extending onastraight line as said Moore’s
¢ land goes, to land nowpossessed by one John Veal ; thence
¢ continuing along by the said Veal’s land, to the north-east
¢ corner thereof ; from thence extending upon a direct linej
¢ to the south-west corner of David Herriot’s land, and so
¢ extending along by said Herriot’s, to the south-east corner
¢ thereof ; from thence extending on a straight line, to the
¢ south-westerly corner of the land lately in the tenure and
¢ occupation of John Carhart, formerly one Henry Lessembus,
¢ and so along the line thereof, easterly as .it goes, to the
¢ meadow or marsh on the northside of a gully, where water
¢ generally runs ; thence extending on a direct east line thro’
¢ the marsh and sound to low water mark, on' the easterly

¢side thercof; from thence rurning down in the sound

¢ southerly, as far as the southernmost point of Staten-Island s
¢ from thence on a direct line, to where George Willock’s’
¢ plantation, called Rudyard’s, adjoins by a creek, to that
° plantation, of late belonging to Andrew Bowne, deceased
‘ thenge extending along the lines of said Bowne’s Iand (ex:
: c]udmg_ the same) to Matewan creek ; thence up the éreek
: to a bridge thereon, where the highway from Amboy ferry
‘to Fre.ehold and Mlddlgtqwn, crosseth the same ; thence
‘ extending along the partition line ‘betwixt the counties of
6 Middlesex and Monmouth, to Millstone brook ; thence
; down the said brook to the post road ; thence along the
sanie to S'omth-.Rlvcr.as it goes to Raritan river, and so
: down Raritan river, (1ncluding the said river) to high wa-
: ter mark on the north side thereof, to where the limits of

the said town are said to begin.’ : ’
~ Book C. 3, page 224, January 7, 1783.—~Licence from
governor Basby to Archibald Kennedy of New-York to set-
tle a ferry in the county of Bergen, in the proevince of East

New-Jersey, to carry passengers £
and from N e;w—York tlljlither.g e TEE 0 NeW-YQTk,

Elisha Parker’s warrant for 199 47-100 acres. W. 2. 16
Archxbah:} Kennedy’s.10.9-100 acres, A. B. 2 for 226—10
9-100 acres in full—to Archibald Kennedy.—These do cer-
tity that Ehsﬁaj"fl’arke‘r by me duly. ‘d“'eputed' and sworn to
the intent herein after mentioned, did survey tor Archilald
Kennedy, esq. a certain island situate in Hudsons river in
-the county of Bergen, and eastern division of New-]Jersey
called and known by the -name of Bedlow’s Island : begi y—
ning at a stake standing one chain and sixteen links dis?alr:t
upon a south thirty-two degrees and a half east course trom
2 stall cedar tree growing out of the side of the hank on tlin
southeasterly side of the said island and from the said stake
runnmg west four chains and five links, thence north fort ;
e}x}ght degrees and a half west five chains and five links-}-:
;inizcihl:;rth twenty six degrees west three chains and five
< ,threeci:i lellt()srtltlhtg:: deg::e; and 3 half west seven chains

: north four degrees i
and seven lmks',’thence south eighty- o e Cha'm
chains and sixty seven links thegce) atr:vdo sgfl%l:eics)rf)??stevséz




south fifteen degrees and a half east four chains. and five
links, then south fourteen degrees west six . chains and forty
links to the beginning, (at one thain and ten links of'the last
course the house bore north seventy degrees west at one
chain and twenty one links distant,) containing ‘eleven acres
and forty-two hundredths of an acre strict measure, which
after allowance is to remain for ten acres and nine tenths of
an acre to which Archibald Kennedy is entitled by virtue of
a deed to him from Elisha Parker for the said quantity of
ten acres and nine tenths of an acre of land unappropriatedy
dated the 18th day of February 1746 —7, and recorded in
Iib. A.B-2. fol. 26, to grant which the said Elishahad
right in part of his warrant fiom the council of proprietors of

Brer s ERCOY 4
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the eastern division of New-Jersey aforesaid for 199 47-100 _

acres of land dated the 21st May 1744, and recordéd in..

lib. W. 2. fol. 16. ,
Witness my hand, this nineteenth day of February, 1746

JAMES ALEXANDER, Sen.
The foregoing is a true copy from book S. 2. page 1691n
the office‘of the proprietors of Kast New-Jersey at Perthd
Amboy, September 10, 1807. ' | w"
Book B. 2. page 251, Nov'14, 1719.—Patent from gov+
ernor Morris to George Wilcocks to keep a'ferry from

Amboy to Staten-Island. | 2 |

-Book F. page 742, Sept. 15, 1697.~=Patent to George

Wilcocks for sundry water lots in Amboy, extending into.

the Sound to low water mark. =

Book C. page 70, August 26, 1698.—Patent to the same
for other water lots extending to low water mark in the

Sound. | ‘
Book G. page 61, May 1, 1699.—Patent to Thomas Gor~
don for two lots extending to low water mark in the Sounge

Bergen county, $s.—

Cornelius Van Vorst of Aharsimus in the county of Ber-
gen, being duly sworn, deposeth and saith that he is now in
the seventy-ninth year of his age—that he was born where
he now lives, and has resided at Aharsimus ever since his
birth—that this deponent has been acquainted with the
shore on the west side of the Hudson river and what 1s now
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- gailed New-York bay ever since he was a boy—that this de-

pouent has known that the mhabitants of the town of Bergen
have uniformly exercised the right of oystering and fishing
in the Hudson river aund bay atoresaid ever since his recol-
lection, and that the said inhanitants of Bergen have also ex-
ercised the right of setting fikes upon the flats and of continu=~
ing their estcnsion from the shore into the river or bay from
year to year—and that this deponent has also set fike fences,
oystered and fished in the said river and bay and upon the
flats—and this deponent further saith that he never knew any
of the people ot New-York exercise tie vight of setting fike
fences upon the flats or on the west side of tiie Hudsons riv-
er or bay aforesaild within the limits aforesaid, ex-
cepting one person about two years agoy - who this
deponent -understood had set a fikefence between the
two islands; but of this this deponent has no certain
knowlidge—and this deponent further saith that when a bov
he understood from the old inhabitants of Bergen that it had
been e practice at the town meetings of the corporation of
Beigen they appointed certain ofiicers who they called wa-
ter-bailiffs, whose particular dutv it was to apprchend of-
fenders upon. the -waters within the said township, which
were considered to include those from the western -shore of
Hudson river and west of the bay aforesaid, to the deep wa-
ters in said river and bay—that this deponent understood
that facob Vanhorn and Minard Garebrants were two of
the persons who held the said office of-water-bailiffs and that
said bailiffs did frequently apprehend persons belorging to
the city of New-York oystering upon the flats, and bring
them before the authority then mm Bergen— and this depo-
nent further saith that he never understood that any ‘legal
measures were taken by the persons from New-York thus
apprehmded in defence of the right—but this deponent was
informed that after some time a number of the people of
New-York came over armed with muskets and drove off
the said baiiiffs—and this deponent further saith the records
of the annua! proceedings of the corporation of Bergen of the
vear of which this deponent now speaks' have been lost or
aestroyed.  And this deponent further saith that he estab-
lished the present ferry at Jersey (then Powles ook} about
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forty years ago, that he builta dock and ferry stairs for the
accommniodation thereof, into Hudsons river beyond low wa-
ter mark. and that po objection was made by the people or
corporationof N ew-York for his so doing—that since the ﬂrst
establishment of the ferry aforesaid he has extended the fer-
rv stairs and dock still further into the Hudson river and
no obrection was then made by the people or corporation of
New-York for his so doing—and this deponent saith that the
said ferrv, has been established ever since the memory of
this deponent, and that the ferry at Hobcken has been estab-
lished nearly as long as the ferry at Powles Hook, that the
ferry stairs and dock as well at Weekauk as Hoboken have
for many years been extended beyond low water mark in
he Hudson river, and that this deponent mnever heard any
objection made thereto by the people or corporation of
New-York, or any difficulty suggested on account thereof.
And this deponent further saith, that a few years since, how
many this deponent cannot now recollect, but since Mr
Vunedyne Elsworth, first came to live at Powles-Hook, a
certain William Slow, as this deponent understood, came
over from New-York by the directions of the corporation,
and cut the nets of some of the people of Bergen, and set
them and went to fishing himself; that the said William
Slow was prosecuted before Daniel Van Ryper, esq. of Ber-
gen, by the person injured, and judgment obtained for the
damages, and execution issued thereon, and the net taken
by virtue thereof, and carried into Bergen, where it remain-
ed a few days, when this deponent understood the said Stow
came over by order of the corporation, and paid the dama-
ges and costs, and took the net away. And this deponent
{urther saith, the next season after the before mentioned
transaction took place, one alderman and two assistants of
the corporation of New-York, came over to this deponent,
and asked permission to fish for the use of the alms-house,
whicht s deponent permitted them to do ; since which this
deponent does not recollect any interference has been made
by the corporation or people of New-Yerk, with the right
of fishing of the people of Hergen; nor have they since re-
quested permission to fish, - this deponent’s knowledge, but
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