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Notice and Grownds of Appeal. 

NOTICE AND GROUNDS OF APPEAL. 

Filed July 11, 1927. 

New Jersey Supreme Court 
SAMUEL B. THOMPSON, 

Plaintiff, 

vs. 
CENTRAL RAILROAD COMPANY OF 

NEW JERSEY, 
Defendant. 

On Appeal. 

Notice and 
Grounds of 
Appeal. 

TAKE NOTICE that the plaintiff, Samuel B. 
Thompson, appeals to the Court of Errors and 
Appeals of the State of New Jersey, from the 
whole of the judgment entered in this case, upon 
the fo11owing ground: 

The Trial Court directed a verdict ao·ainst the 
plaintiff and in favor of the defend~nt when 
thereunto moved by counsel for the defendant, 
whereas the said Court should have denied said 
mo~i~n and should have submitted to the jury for 
dec1s10n the questions involved in the issues. 

E. A. MERRILL, 
Attorney of Appellant. 

To vVilliam A. Barkalow, 143 Liberty street, New 
York City. 

Attorney of Defendant . 
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Summons. 

SUMMONS AND COMPLAINT. 

Filed February 15, 1927. 

The State of New Jersey to Central 
Railroad of New Jersey. 

(SEAL) You ARE SUMMONED to answer the 
annexed complaint of Samuel B. 
Thompson, in an action at law in the 

Supreme Court. And take notice that unless you 
file your answer to said complaint with the Clerk 
of the Supreme Court, at Trenton, within twenty 
days after the service upon you of this writ, and 
the annexed complaint, the plaintiff may proceed 
in the suit and judgment may be entered against 
you. 

20 
WITNESS, WILLIAM S. GuMMERE, Chief Justice 

of the Supreme Court, at Trenton, this 7th day 
of February, nineteen hundred and twenty-seven. 

30 

EDWARD J. I(ELL]~I-IER, 
Clerk. 

:E. A. MERRILL, 
Attorney. 
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Complaint. 

SUPREME COURT OF NE'W J·rnRSEY. 

UNION COUNTY. 

SAMUEL B. THOMPSON' 
Plain,tiff, 

vs. 
CENTRAL RAILROAD OF NEW JER-

SEY, a corporation, 
Defendant. 

Action 
at Law. 
Complaint. 

Plaintiff, Samuel B. Thompson, residing in the 
rl,ownship of Fanwood, County of Union and 
State of N e-,v Jersey, says that: 

1. On or about August 27th, 1926, said defend-
ant had the possession, control and management 
of a certain building on the northerly side of the 
right of way of said defendant through said 
rl,ownship of :F,anwood, which said building is 
known and designated as the westbound Fan-
wood station of said defendant. 

. 2. On or about August 27th, 1926, said plain-
~1:ff, being then and there lawfully on said prem-
ises and within said building, attempted to leave 
said building through the east door on the south-
erly side of said building. 

3. Defendant by its servants, employees, or 
agents, and without warning to plaintiff, had 
carelessly and negligently placed an obstruction 
across said doorway at about the height of plain-
tiff's forehead. 

4. As plaintiff was leaving said station build-

10 

20 

3,0 

ing, through said doorway, his head came vio-
lently in contact with the obstruction across said 40 
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Complaint. 

doorway and he was thrown violently to the 
floor, sustaining great injury to his body and to 
his nervous system, and seriously aggravating 
certain weaknesses and illnesses from which he 
was then suffering due to two operations for 
mastoiditis. 

5. By reason of said injuries plaintiff has 
been unable to pursue his usual and necessary 
occupation, and has suffered and will continue 
to suffer loss of income and profits ; he has been 
obliged to spend large sums for medical attend-
ance; and he has suffered great pain and will 
continue for a long time to suffer great pain. 

6. By reason of the injuries sustained by said 
plaintiff due to the carelessness and negligence 

20 of the defendant by its servants, employees, or 
agents, and due to the failure of said defendant 
to perform its duty to those lawfully upon its 
premises by keeping entrances and exits in a 
safe condition, said plaintiff has sustained dam -
ages in the sum of $25,000.00. 

30 

40 

Judgment will be claimed by the plaintiff 1n 
the sum of $25,000.00 and costs of suit. 

E. A. MERRILL, 
Attorney of Plaintiff. 
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Answer. 

ANSWER. 

Filed February 25, 1927. 

NEW JERSEY SUPREME COURT. 

UNION COUNTY. 

SAMUEL B. THOMPSON' 
Pla,intiff, 

vs. 
THE CENTRAL RAILROAD COM-

PANY OF NEW JERSEY, a 
corporation, 

Defendant. 

Action 
at Law. 
Answer. 

10 

rrhe answer of The Central Railroad Company 20 
of New tfersey, a corporation of the State of New 
Jersey, having its principal office for the transac-
tion of business in the City of .Jersey City, 
County of Jiudson and State of New .Jersey, says 
that: 

I. It, admits paragraph 1 of the con1plaint. 
II. lt denies paragraphs 2, 3, 4, 5 and 6 of 

the complaint. 
As a separate defense, it alleges that the plain-

tiff was guilty of contributory negligence, barring 30 
a r ecovery in this action. 

As a second separate defense, it alleges that at 
the time of the accident n1entioned in the com-
plaint the plaintiff was a trespasser upon the 
private property of tlrn defendant. 

As a third separate defense, it alleges that at 
the time of the accident mentioned in the com-
plaint the plaintiff Was a mere licensee upon the 
private property of the defendant. 

WM. A. BAR.KALo·w, 
Attorney for Defendant . 

. i. 

40 
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Reply. 

REPLY. 

_F,iled March 3, 1927. 

NJ£W ,JERSEY SUPREME COURT. 

u NION COUNTY. 

SAMUEL B. 'l,HOMPSON' 

vs. 

Pla .intiff, 
Action 
at Law. 

THE CENTRAL RAILROAD COM-

PANY OF NEW JERSEY, a Reply. 
corporation, 

Defendant. . .. 

r_l1he plaintiff, replying to the defenses in the 
defendant's answer, answers said defenses and 

. says that: 

ANSWER r1,O ]-,IRST SEPARATE DEFENSE. 

1. The plaintiff denies that he was guilty of 
contributory negligence. 

ANSWER TO SECOND SEPARATE 
DEFENSE. 

1. Plaintiff denies that he was a trespasser 
upon the private property of the defendant. 

ANSWER TO THIRD SEPARATE DEFENSE. 

1. Plair~tiff denies that he was a mere licensee 
upon the private property of the defendant. 

E. A. MERRILL, 
Attorney of Plaintiff. 

7 

Charles T. Decker, direct. 

TESTIMONY. 

CHARLES r1,. DE ,CKER, a witness produced on 
behalf of the plaintiff, being duly sworn ac-
cording to law, on his oath saith: 

Direct examination by Mr. Merrill. 1 O 

Q Where do you practice, Dr. Decker 1 A 
Westfield, New ,T ersey. 

Q You are :Mr. Thompson's physician 1 A 
Yes, sir. 

Q Were you called to examine hirn in August, 
1926°/ A Yes, sir. 

Q On what date subsequent to August 27th 
did you see him 1 A 29th of August, same 
year. 

Q What was his then condition 1 A Mr. 
Thorn pson had a bruise over his right eye, above 
his eyebrow. I-Ie was in a con-fused state of 
mind, suffering intense headache, difficulty of 
vision, weakness of his left side, arm and leg, 
some i11 the face. I-Ie had blood pressure of 170 
systolic. Ile was pale, dizzy. I think that is all. 

Q 1Vhat, in your opinion, was the proximate 
cause of that condition 1 A I believe that he 
had had a rupture of a blood vessel in the brain 
which controlled the left side of his body and 
face and his eyes. 

Q What, in your opinion, was the cause of the 
rupture of the blood vessel 1 A I believe it was 
the result of an accident, a blow to his head. 

Q The testimony of Mr. Thompson shows that 
he received the blow on August 27th. Do you 
attribute the condition in which you found him 
to the blow on that day1 A Yes, sir, I do. 

20 
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Charles T. Decker, cross. 

Q, At any time since the accident, has Mr. 
Thompson been in a condition to take care of his 
business? A No, sir. 

Q When, in your opinion, is there a reason-
able probability of his being able to take up his 
occupation again as consulting engineer? A I 
don't believe he ever will be able to. 

Q, Will he be able to take it up in any degree, 
partially 0? A Not for an indefinite time, at 
least. 

Q· In your opinion, from your knowledge of 
his condition since the accident and his present 
condition, for how long a time is he likely to 
require medical attention? A Absolutely in-
definite. A long time. 

Q Do you mean by a long time, several years? 
20 A Yes. 

30 

Q What do you consider is the reasonable 
value of your services to Mr. Thompson fro1n 
August 29th to date? A Approximately a hun-
dred dollars. 

Q You are familiar with the fact that Mr. 
Thompson had a mastoid operation? A Yes, . 
Slf. 

Q Is that an operation from which one may 
wholly recover? A Yes, sir. 

Mr. Merrill: Cross examine. 

Cross examination by Mr. Tomlinson. 

Q Dr. Decker, I understood you to testify yes-
terday that the reasonable value of your services 
from August 27, 1926, was approximately a hun-
dred dollars? A Yes, sir. 

Q Is that the amount for which you rendered 

4 0 a bill? A Yes, sir. 

9 

Charles T. Decker, cross. 

Q I-las that bill been paid 1 A I think all 
except the last. It has been sent in sections, not 
in one bill. 

Q Doctor, how long have you been practicing 
in Westfield? A Since January, 1910. 

Q For how long a period have you known J'vlr. 
'1,hompson, the plaintiff in this case 1 A I have 
known who lie was for rnaybe more than five 
years. 

Q l[ow 1011g liave you treated him ·? :b,or how 
long a time have you been his f mnily physician? 
A ""\Vell, of course, Dr. Sinclair and I together 
have associated together so that I have seen him 
I think personally the first time along in October, 
before he had his operation for his mastoid. Be-
1:ore t:liat I ha.du 't personally treated him any to 
speak of at all. 

Q As I unden,tand it, doctor, yon a11d Dr. 
Sinclair practice together iu vVestfield 1 A Yes, 
Uiat is rigl1t. 

Q .Mr. '1,110mpso11 was a patieut of your firm, 
i I' I may so designate it '? A Yes. 

Q And lie had been a patient of you and Dr. 
Sinclair for some ti1ne 0? A Yes . 

Q F'or years, had lie not '? A Yes, l think 
approxirnah•ly live years, I should say. 

Q All(] if he slwuld require 1nedical as8istance 
or medical advice, he would come to the office of 
both of you two gentlemen, and if one of you was 
absent, tbe other would treat him; is that cor-
rnct 1 A Yes, sir. 

Q Now, Dr. Decker, you knew, of course, tliat 
Mr. rl,hompson had a double rnastoid operation in 
Uw fall of 1925, did you not '? A Yes, sir. 

Q Before this accident? A Yes, sir. 
Q As a matter of fact, it was you, was it not, 

who :::ient him to Dr. Slocum, or Dr. J\falcolm, was 

10 
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Charles 'J.1. Decker, cross. 

it, iu New York 1 A I don't know the name of 
the man he went to, hut I sent him in, because he 
had liis ear abscess first, which was the cause of 
his mastoid, and I wanted him taken care of. I 
forget, the name of the man who did the work. 

Q ·well, in any event, you diagnosed the trou-
ble as a possible mastoid trouble, did you not1 A 
Yes. 

Q And as a rei:mU of that diagnosis in order 
to make assurance doubly sure, you sent Mr. 
Thompson to an ear specialist in New York1 A 
Yes, sir. 

Q And as a result of his examination by that 
<.Hll' specialist, in New York he was operated on 
for a double mastoid, was lie not 0? A Yes, sir. 

Q N:ow, Dr. Decker, a mastoiditis 1s a very 
serious thi11g, is it not 1 A No. 

Q It is not 0? A No, sir. 
Q Isn't it a fact that n1astoiditis in a great 

many places results iu death 0? A Not a11 uncom-
plieat.ed mastoid. 

Q Isn't it a fact that mastoiditis in a great 
many, if not the majority of cases, results in a 
breaking down or teari11g down or depressing of 
the nian 's whole sys tern 1 A Well, he recovers 
fron1 it. It is a tem.porary thing from which he 
recovers entirely. 

Q "\Vhether it he temporary, or whether it be 
permanent, isn't it a fact that tlie common result 
of a mastoiditis is to lower a man's whole vital-
ity, to lower the tissues and nerves in his head, 
and generally result in a condition of depression 1 
A I can't answer that ··without qualification. 

Q Well, go ahead and qualify. A The aver-
age case of mastoid that I have seen is entirely 
liealed up and the man is usually perfectly ·well 
iu from two to three months. 

11 

Charles T. Decker, cross. 

Q Did you ever see a case where a man did 
not become perfectly well in two or three months, 
from mastoiditis 1 A Yes. 

Q Did you ever see a case where a man died 
fron1 mastoiditis 1 A When there is complica-
tions, but not uncomplicated. 

Q \Vell, the originating cause was mastoiditis, 
wasn't it1 A Yes. 

Q So that we may understand each other, Dr. 
Decker, is it or is it not a fact that you in your 
practice have seen cases where men have died, or 
where a man or a woman has died-we will put it 
that way-in a case where the mastoiditis or 
where a mastoiditis was the originating cause 1 
A Well, I would have to qualify that. There is 
an originating cause behind the mastoiditis. It 
might be just from a cold in his head, first. The 
originating cause, of course, would be a cold, in 
the cold, the simple, ordinary infection, and that 
would be the beginning cause of the man's death, 
not just liis 1nastoid. It is a progress through 
the whole thing. 

Q l\ifastoiditis very often does result from 
colds, <1008 if: not 1 A Certainly. 

Q 1'1astoiditis is a condition originating in the 
middle ear, is it? A It originates in the eu-
stachian tube, the tube from the throat to the 
middle ear, and that becomes infected. Fron1 
there it spreads to the mastoid. 

Q You have seen cases, have you not, where 
men have died where a mastoiditis ,vas the first 
objective symptom that that man had; isn't that 
true? A No, I have not. 

Q Never have? A I have seen it where the 
first originating cause was an ear abscess. I 
never saw an original mastoid cause death; no, 
sir. 

10 
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Charles T. Decker, cross. 

Q Whether you say that a cold started the 
mastoiditis or whether you say that an abscess 
started the rnastoiditis, I ask you, doctor, 
whether you have ever seen a case of mastoiditis 
-now, let us not quibble about this thing-
whether a cold started or whether an abscess 
started, where that patient afterwards died 1 A 
Yes, sir. 

Q And a double 1nastoid is 1nuch more serious 
than a sing le mastoid, isn't it 1 A I can't say 
that. 

Q JJave you ever done any operative work 
for rnastoiditis 1 A I have assisted at them, 
yes, sir. I am not an ear specialist, but l have 
assisted at operations for mastoids. 

Q For how long a time have you been prac-
ticing medicine 1 A 1906; ,Tune, 1906. 

Q You can't say ·whether a double mastoiditis 
is n10re serious than a siugle mastoiditis 1 A I 
can't without qualifications, no, sir. 

Q If you can't say it without quali1icatious, 
go ahead and say it with qualifications. A A 
single mastoid can be a good sight worse than 
any double mastoid could be. The effect on the 
patient, the risk to his life would be ten times 
greater with a bad single mastoid than it would 
be with an ordinary double 1nastoid. For in-
stance, a child has a mastoid double operation, 
gets well of it without any trouble. 

Q And some children die from double rnastoid 
operations 1 A Very seldom. 

Q Smne do 1 A Some do. 
Q Any niastoid operation is a senous opera-

tion, is it not 1 A Yes. 
Q And any mastoid operation, whether it be 

single or double, is attended with some risk to 
life, isn't it 1 A Absolutely. 

13 
Charles T. Decker, cross. 

Q Isn't it a fact that a patieut may have a 
mastoidilis and undergo an operation, which 
operation is apparently completely successful, 
and later on develop symptoms as a result of that 
operation or as a result of that original condition 
of niastoiditis 0? A It is possible, but very rare. 

Q vVell, there are such cases, aren't there 1 A 
Yes. 

Q Now, after this mastoid operation, you 
again sent Mr. ~I1hompson back, didn't you 1 A 
I don't think I did, no, sir. 

Q Isn't it a fact that after the operation he 
canie to you complaining of stuffiness in the ear 
tube, and that you then sent him back for fur-
ther after-treatment 1 A I absolutely don't 
recall. 

Q vVould your records sl10w 1 A No, be-
cause we don't keep any record of what the 
patimtt comes for at that time. 

Q But you do keep a record ol when the pa-
tient comes 1 A Yes, sir. · 

Q You keep a record of wl1at you do 1 A 
No, sir. 

Q You keep a reeord of that only for your 
charge? A Only for the cl1arge, yes, sir. 

Q You didn't make any chart or history of 
the patim1t's case°? A No, sir. 

Q Now, you are familiar also, are you not, 
Dr. Decker, with the fact that after the mastoid 
operation and before this accident, Mr. Thomp-
son suffered a stroke of' paralysis? A Yes, sir. 
_ Q When was it that this stroke took place f A 

I saw him in March; that will be 1926. 
Q Is that when he was first afflicted '? A The 

first tiine that I saw hirn. 
Q Do you know whether or not you vvere 

called right after he was afflicted or not 1 A In 
l\[arch. You mean after the operation? 

10 
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Charles .T. Decker, cross. 

Q Yes, sir. A No, I wasn't personally 
calle<l before March. 

Q T say, do you know whether or not he had 
a stroke before March 1 A Oh, oh, yes. I beg 
your pardon. I didn't understand you. Yes, he 
had. 

Q Do you know when it was he had this 
stroke, doctor 1 A In December of 1925. 

Q And the operation for mastoiditis was in 
October, 1925, was it not, doctor? A Yes. 

Q Now, Dr. Decker, you have seen many cases 
of paralysis, of course 1 A Quite a few. Yes, 
sir. 

,Q . What induces a paralytic stroke 1 A Well, 
there are different causes for the paralyti0 
stroke. 

Q vV ell, isn't, sir, a paralytic stroke ca used by 
cerebral hemorrhage 1 A Yes, that is one rea-
son for it. 

Q Isn't that the common inducing cause of a 
paralytic stroke, cerebral hemorrhage? A I 
would not call cerebral hemorrhage the cause of 
it. The cerebral hemorrhage is the thing that 
gives you the symptoms, but it is because some-
thing causes the cerebral hemorrhage. 

Q Something causes a cerebral hemorrhage, 
and then the cerebral hemorrhage causes a stroke 
and there is the stroke, isn't that right? A 
Yes. 

Q What is a cerebral hemorrhage, Dr. 
Decker 1 A Broken blood vessel. 

Q Where 1 A In some part of the brain 
cavity. 

Q In some part of the head, is that right 1 A 
Yes. 

Q And this first stroke that Mr. Thompson 
had, was, as you said, in December, 19251 A 
Yes, sir. 

15 
Charles T. Decker, cross. 

Q Now, as a result of a stroke, Dr .. Decker, 
the patient most always suffers a lessened resist-
ance throughout his system, does he not 1 A 
Temporarily. 

Q Well, whether it be temporary or whether 
it be permanent, during the stroke, of course, he 
is naturally helpless. Isn't it a fact that after 
he begins to recover the functions of his mem-
bers, his limbs, he is still weakened and has a 
lowered resistance 1 A Yes, sir. 

Q Isn't that true 1 And isn't it also a very 
well recognized fact in medical science that one 
stroke is usually followed by a second stroke 1 A 
Yes, sir. 

Q Now, did l\1r. ~rliornpson suffer a second 
stroke 0

/ A After when 1 
Q Did he suffer a second stroke ·t A A sec-

ond one in March, yes. 
Q When was this second stroke 0! A :March, · 

1926. 
Q 11lie seeoud stroke was in M.arch, 1 !)2G 1 J\ 

Yes, sir. 
Q So Uw t, before this accident he lmd two 

strokes, ,vas that right 1 A Yes, sir. 
Q Now, did he suffer a third stroke "! A He 

suffered a stroke, what is ordinarily termed a 
stroke, as a result of a blow on his head in 
August, ] 926. 

Q Did he suffer a stroke of paralysis after 
the second stroke that you have talked about 1 A 
A Not Ulltil August 27, 1926. 

Q Now you, of course, know that prior to this 
accident Mr. 'rhompson had not been in a condi-
tion to go to his office for a long time, isn't that 
true "/ A 'rhe only answer that I can give you 
to that is that he had been advised not to go, not 
because of disability in going, hut simply to rest 
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Charles T. Decker, cross. 

up and take it easy for the sake of his health. 
rrhat js all. But he was able to go. In fact, he 
did go. 

Q \1\T as lie able to go when he had the first 
Htroke of paralysis f A I am talking about from 
:March, after his March attack. 

Q I am talking about beginning back in 192f"j, 
after his mastoid operation. He did not go to 
his office for a long time after that f A Oh, no 
Slf. 

Q And lrn didn't go for some time after his 
first stroke? A No, sir. 

Q And he didn't go for some time aft.er his 
seco11d strokef A No, sir. 

Q And, after he did start to go, he went 
about twice a week, did he not f A As far as I 
know, that is right. Yes, sir. 

Q Of course, that is all I a.in asking for, doc-
tor. And those times when he went, he went 
with an escort, did he not? A I don't actually 
know that, no, sir. 

Q But you advised him to have someone go 
with him, did you not? A Yes, sir. 

Q You advised him to go with an escort n? A 
Yes. 

Q And that ·was prior to this accident? A 
Yes, sir. 

Q When were you first called to see Mr. 
Thompson after this accident, Dr. Decker1 A 
August 29th. 

Q That was two days after the accident~ A 
Yes, sir. 

Q Will you kindly tell us just what the symp-
toms were that you found existing in lvir. Thomp-
son when you went to see him two days after 
the accident f A At that time he was com-
plaining of pain, severe pa.in over his right fore-

4 O head region, which he told me had come immedi-

17 
Charles T. Decker, cross. 

ately and increasingly since the time that he had 
hit his head. Ile had difficulty of vision. I-le 
couldn't read. There was weakness on his left 
side, arm and leg and face, dizziness. Blood 
pressure was 170 systolic. He had a bruise or 
contusion over his right forehead region. 

Q Where on his forehead was that bruise, 
Dr. Decker 0? A Above his eyebrow, in this 
region where my hand is (indicating). 

Q Above his eyebrow? A Yes. 
Q And a.bout how high above his eyebrow f A 

It extended probably an inch and a half, two 
inches. That is something like across here (in-
' lica ting) . 

Q Above the right eyebrow f A Right; yes, 

Q Yon s·ay he had a blood pressure of about 
170 systolic 1 A Yes. 

Q r:rliat is the high blood pressure f A Yes. 
Q J\nd the other blood pressure is (liastolie1 

/\ YeR, sir. 
Q Did you take his diastolic blood pressure f 

A I did, but I don't remember what it was. 
Q Isn't it a fact that the diastolic blood pres-

sure is the best indication of the person's blood 
condition or blood pressure, a better indication 
than systolic 1 A It is a very good one. 

Q And 170 systolic blood pressure is not an 
exceedingly high blood pressure for a man fifty-
eight years old, is it~ A It is not exceedingly 
high; no, sir. 

Q As a matter of fact, a.bout two days after 
you examined him-that is. a.bout two days after 
the 29th of August-his blood pressure was down 
to 140, wasn't it? A Yes. 

Q That is his systolic blood pressure? A 
Yes, sir. 
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Charles T. Decker, cross. 

Q There wasn't any breaking of the skin, was 
there, Dr. Decker 1 A No, sir. 

Q Did you have him X-rayed 1 A No, sir. 
Q So that you did not suspect any fracture 1 

. A No, sir. 
Q Now, you saw him on the 29th. At that 

time was he suffering from any nausea 1 I mean 
vomiting. Ile wasn't vomiting, ,vas he 1 A I 
don't think so; no, sir. 

Q He was conscious 1 A Yes, sir. 
Q When was the next time that you saw him 

after August 29th 1 A I have seen him off and 
on right along up to this present time, at inter 
vals of anywheres from at first two or tliree days 
to may be once in two weeks. 

Q You didn't see him after August 29th for 
three days, did you 1 A I think so; two to 
three, these intervals were. 

Q You saw him on the 29th and then you saw 
l1im about three days later, isn't tlrnt a fact 1 A 
Yes. 

Q And then after that you saw him about 
four times in two weeks, isn't that correct 1 A 
Yes, I think so. 

Q At that time you were the sole physician 
attending him 1 A Yes, sir. 

Q You have said, Dr. Decker, U1at. you would 
give it as your opinion that Mr. Thompson suf-
fered from a rupture of the blood vessel of the 
brain. Did I get your statement correctly1 A 
Yes. 

Q What would be the symptoms of a blood 
vessel rupture, or a rupture of a blood vessel f 
A That would depend on what vessel was rup-
tured, and what part of the brain tissues were 
pressed upon by the resulting rupture. 

Q vVhat vessel do you think was ruptured in 
l\1r. rrhompson's brain 1 A I have regarded the 
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vessel was on the right side of his brain, rather 
deep down, which would cause pressure on the 
parts of the brain which would control his left 
Ride, and also controls fibers which went to his 
eyes to control eyesight . 

Q Is it your opinion that the blood vessel 
which you said you think was ruptured was one 
of the small blood vessels, or one of the large 
blood vessels 1 A I have no opinion as to which 
it was. It makes no difference whether it was 
small, as far as the symptoms resulting from it 
are concerned. 

Q It makes some difference as Lo the symp-
toms, though, doesn't it 1 A Not at a1l. 

Q So you give it as your opinion that the 
Ha.me symptoms will follow and manifest them -
selves after the rupture of a large blood vesse l 
as will manifest themselves after a rupture of a 
small blood vessel 1 A The symptoms aren't 
dependent upon the size of the vessel at all. 

Q I say, then, the symptoms ,vill be the same 
whether it is a large vessel or a small vessel, is 
1.liat correct, doctor 1 A Yes, sir. 

Q Now, isn't it a fact that if a . mau has a 
ruptured blood vessel in his brain, t11at almost 
the inevitable consequence is nnco11seiousness 1 
A No, sir. 

Q Isn't it, a fact that after a ruptured blood 
vessel there will be a vomiting 1 A No, sir. 

Q Isn't it a fact that in many cases of rup-
1.nred blood vessels there follow periods of un-
consciousness, periods of immediate unconscious-
ness~ A One time you say inevitable, and the 
other time you say many. Many, yes, hut not in-
evitable. 

Q You say it was not inevitable, now1 I arr1 
trying to find out what you mean °! A Many 
times, yes. 
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Q Usually the consequence of the ruptured 
1,lood vessel is unconsciousness, isn't it, or usu-
ally the result of it? A I couldn't say usual, . no, sir. 

Q But many times? A Many times. 
Q And ordinarily isn't that true? A I 

can't give you the percentage of cases of where 
they become unconscious, but there are many of 
them that do · not become unconscious. Some of 
them do, of course. 

Q And many of them do become ·unconscious? 
A Yes, sir. 

Q And in considering whether there has been 
a rupture of a blood vessel, one of the things 
that you consider is to ascertain whether or not 
the patient has been unconscious right after the 20 accident? A Yes, sir. 

Q Isn't that true? A Yes, sir. 
Q And one of the things that you consider in 

determining whether there has been a ruptured 
blood vessel is to find out whether there has been 
a vomiting by the patient, isn't that true? A 
Yes, sir. 

Q And you didn't find that either of these 
conditions existed with Mr. Thompson, did you? 

30 No, sir. 

40 

Q Now, a mastoiditis is more serious in a 
person of the age of 58 than it is in a person of 
the age of 30 or 35? A Yes, sir. 

Q In other words, the older you grow the 
more serious it is if you get mastoiditis? A 
Yes, sir. 

Q In order for there to be a rupture of a 
blood vessel of the brain there must be a con-
cussion of the skull, must there not t A Yes, . sir. 
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Q And concussion of the skull or of the brain 
is usually fo1lowed by unconsciousness, isn't it? 
A Yes, sir. 

Q Now, a rupture of a blood vessel of the 
brain is a cerebral hemorrhage, isn't it, doctor? 
A Yes, sir. 

Q And in the case of a stroke you have al-
ready said that there is a cerebral hemorrhage? 
A Yes, sir. 

Q So that a cerebral hemorrhage may come 
from violence or force or it may come from a 
natural disease? A Yes, sir. 

Q Now doctor, in your own experience in the 
practice of medicine and surgery have you ever 
observed a state of clear consciousness in a 
patient immediately after that patient had sus-
tained a cerebral hemorrhage 0

/ A Yes, sir, I 
have . 

Q WJ1ere did you observe that case't Where 
was it? A Where was it? A patient of mine 
was i11 uu automobile accident who had an injury 
to her J1ead here. She didn't show any signs of 
any hemorrhage of her brain for four days, who 
ultimately died of a hemorrhage of tl1e brain 
seven days after her accident. 

Q ':l1liat: patient liad a cerebral liernorrhage? 
A Yes, sir. 

Q H.ave you ever observed any other cases 
besides this one, where they were not uncon-
scious? A Yes. This woman was never uncon-
scious after her accident. 

Q You have told us about that case. IIave 
you ever lia<l any other cases of tl1at t:ype? A 
Yes, I have. 

Q :Many0l A Not many. 
Q Per ,baps I do not make myself clear. Was 

this lady who was i11 the automobile aecident 
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dearly conscious all the time f A For four 
days, yes, sir. 

Q Clearly conscious f A Absolutely. 
Q I-lave you ever observed any other cases 

where the patient was in a state of clear con-
sciousness 0? A Yes, sir. 

Q But not manyf A Not many. 

Mr. Tomlinson: That is all. 

Re-direct examination by Mr. Merrill. 

Q When prior to August 29th did you last 
see l\tfr. '11hompson f A As near as I can give 
you-I can't give you the absolute date. It was 
towards the end of March of the same year. I 

2 O beg your pardon ; it was in June. 
Q Of 1926 f A 1926, June. 
Q Have you known of cases, doetor, where the 

same symptoms which were exhibited by Mr. 
Thompson in 1'Iarch, 1926, were exhibited and the 
patient lived thereafter for many years without 
a recurrence of those symptoms f A Yes, sir. 

Q When was the advice given Mr. Thmnpson 
that he sl10uld have an escort when he went into 
New Yorkf A Following his attack in March, 

30 1926. 

40 

Q Was his attack in March, 1926, a light at-
tack or heavy attack f A It was a moderately 
severe attack. 

Q W•hen you saw him in ,June to w11at extent 
had he recovered from that f A .Practically en-
tirely. 

Q M:ay a person 57 or 58 years of age have 
a light case of mastoiditis f A Yes, sir. 

Q In your opinion, was or was not Mr. 
Thompson's condition prior to August 27, 1926, 
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the proximate cause of the condition which you 
found on August 29th f A No, sir. 

Mr. Merrill: That is all. 

Re-cross examinatfon by Mr. Tomlinson. 

Q You · don't consider, do you, Dr. Decker, 
that a condition of double mastoiditis in a man 
58 years of age is a light attacld A It de-
pends upon what condition his mastoid was. 

Q Do you say that when a man 58 years old 
has a double mastoiditis, that that can even be a 
light attacld A Certainly. 

Q Wliere lie has to be operated on for it f A 
Yes, sir. 

Q But. any operation for mastoiditis jg at-
tended with the danger of death, isn't itf A 
Any operation is, certainly. 

Q You don't say for one rninute, do you, Dr. 
Decker, tliat this condition of double mastoiditis 
that l\1r. Thompson had that impelled you to 
send him to an ear specialist in New York to have 
him operated on, was a light attack f A I don't 
k11ow l10w to answer that. In other words-

Q All right. I will put it another way. I 
will try to make myself clear. I am doing my 
best in my feeble way. You treated Mr. Thomp-
son, and as a result of your treatment and ob .. 
servati011 of him, you sent him to New York1 A 
YeR. 

Q To consult a specialist, didn't you 1 A 
Yes, sir. 

Q And as a result of that he was operated on 
for double rnastoiditis, wasn't he 1 A Yes, sir. 

Q You don't for one minute say that this 
attack of double mastoiditis that Mr. Thompson 
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had was a light attack, do you 1 A I can't an-
swer that without qualification. 

Q Well, you have already told Mr. Merrill 
that a man 57 or 58 years of age might have a 
light attack f A Yes. 

Q Now, aren't you in a position to tell us 
whether this attack that Mr. Thompson l1ad was 
a light attack or whether it wasn't1 A I can't 
unless you let me explain. 

Q So although you could tell Mr. Merrill that 
a man could have a light attack, you can't tell 
us whether :Mr. Thompson had a light attackf A 
One case you are talking about general knowl-
edge, and another one you are talking about a 
specific case. 

20 
Q You get your general knowledge from cases, 

do11 'I. you 01 A rJ'l1at generally helps with any 
specific person. 

Q Isn't a doctor's know ledge gleuned not only 
from text books, but even more than that from 
observation of specific cases in hospitals, and 
one's treatment of those cases f A That does 
not make it necessarily with the case of the 
particular person and what is in that particular 
person, from looking in his ear. 

30 Q I will just repeat this question once more 
so as to get my mind straight. You can't tell 
us now whether this attack of double mastoiditis 
that 1\1:r. Thompson, 58 years of age, had was a 
light attack or not1 A No, I cannot. 

Q When you examined Mr. Thompson on the 
29th of August, 1926, you have testified, I be-
lieve, that you diagnosed his condition as a 
cerebral hemorrl1age due to a trauma or blow or 
violence or an accident; did you not 1 A Yes, . 

4 0 sir. 
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Q Now, wlieu you examined hhn you not only 
took the oLjective symptoms-that is what you 
can ~ee, and his systolic blood pressure, and I 
suppose his lieart action, etc.-but you also took 
from l1im a l1istory of the case, didn't you f A 
Yes, sir. 

Q You got from him a statement of what 
had liappeued f A Yes, sir. 

Q And he I.old you that lie liad hit his head 
ugaiHst a pla11k or some object 01 A Yes, sir. 

Q Now, doctor, unless you had liad L11at his-
tory from l\tlr. ~l,lwmpson of what had happened 
t.o him, you couJdn 't have told whether that cere-
bral hemorrhage came from a trauma or ac-
cident or whether it came from natural causes ' could you 1 A In his case he had a contusion on 
his foreliead to corroborate the statement. If he 
hadn't lw.d a contusion, I couldn't have told. 

Q All right. Well, now, we will take your 
::itateme11L of tlie contusion. Now, please just 
listen to this. 1Llve11 taking iuLo consideration tho 
contusiou, uuless Ml'. r1,l10mpson ]iad told you 
how he lrnd been liurt you couldn't have told with 
any degree of certainty, a11y reaso11able degree of 
certainty, whether this cerebral hemorrhage that 
you say existed came from an accident, that is a 
blow, or came I' rom llatural causes, could you 1 A 
No, sir. 

Q ~l'lwL is, Llie symptoms are praeLically the 
same1 A Yes. 

Q Whet.her U1ey come from au accident or 
whetl1er they come from disease 1 A Yes, sir. 

Q Now, doctor, when you examined him you 
kllew that lrn lrnd already had two cerebral 
l1einorrl1ages 1 A Yes, sir. 

Q ~I.1hat is, these two strokes. And you found 
this third cerebral hemorrhage when you ex-
ami11ed him 1 A Yes, su. 
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Q Now, without this history that you got 
from l\f.r. rl'l1ompson as to how he said this acci-
dent occurred, and the bun1ping of his head, you 
would have assumed that this third -cerebral hem-
orrhage came from disease rather than a blow 
and was the thing to be expected after two pre-

10 vious cerebra] hemorrhages, would you not1 

30 

Mr. Merrill : If the Court please, I do not 
think that that is pertinent in a case where 
the doctor has testified to a given state of 
facts, to ask what might have been if an-
other state of facts had existed. 

(Last question read by stenographer.) 
The Court: It is a perfectly proper ques-

tion. I will admit it. 

Q And the thing naturally to be looked for 
after two previous cerebral hemorrhages. 

Mr. l\ierrill: I ask for an exception, if the 
Court please. 

r_rhe Court: Yes, you may have that. 
The doctor is simply asked this: If it 

had not been for what this man told you 
and the contusion which you found on his 
head, would you not, as a doctor, have con-
cluded that the third cerebral hemorrhage 
was something to be naturally expected be-
ca use there had been two previous cerebral 
hemorrhages f Is that it f 

l\tir. Tomlinson: I will let it go that way 
and then one further question and I am 
through. 

40 
A Yes, sir. 
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Q And even with this contusion on his fore-
head, if he had not shown you that you would 
have concluded that the third cerebral hemor-
rhage was from the same cause as the two previ-
ous ones, wouldn't you, doctor~ A Yes. 

Q That is, from disease f A Yes, sir. 

THO11AS R. CRUMLEY, a witness produced on 
behalf of the plaintiff, being duly sworn ac-
cording to law, on his oath saith: 

Direct examination by Mr. Merrill. 

Q Where do you reside, Mr. Crumley 0? A 
Cranford, New Jersey. 

Q What is your occupation~ A I am presi-
dent of tlie General Engineering and .Management 
Corporation. 

Q What sort of work does that corporation 
do 01 A H operates and manages public utility 
companies and does engineering construction 
work for them. 

Q Are you acqnainfed with Mr. rl'hompson, 
the plaintiff in this case 01 A Yes, sir. 

Q How long have you known l1im 'f A. l 
liave known him since 1908. 

Q He has done work for your corporation 1 
A Yes, sir. 

Q Prior to August 27, lD27, when or approxi-
mately wlHm was I.be last time you saw Mr. 
Thompson 1 A Why it was sometime nfter the 
middle of the month. 

Q What was the occasion of your seei11g him 
at that time 1 A I asked Mr. ~l1hompson to come 
down to my house in Cranford to nieet our chief 
engineer, and at tliat time we offered Mr. 
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Samuel B. Thompson ,, direct. 

Thompson the position and he accepted it at that 
time. 

Q At what salary~/ A Salary at $12,000 a 
year with expenses. 

Q Is there any work in particular that that 
had to do with? A Yes, sir. It was supervising 
some engineering construction work in F1lorida 
and Georgia. 

Q How long did you anticipate that tlrnt work 
might take? A Why, from two to three years. 

l\!Ir. Merrill: Cross examine. 

Cross examiuatfon hy l\fr. Tomlinson. 

Q I-low long did you say you had known l\tir. 
20 rrhompson? A Since 1908. 

3() 

Q Where do you live f A Cranford, New 
,Jersey. 

Mr. Merrill: If the Court please, by con-
sent of counsel Mr. Thompson's deposition 
was taken out of court, and as he is not 
able to be here today the deposition will be 
read. 

SAMUEL B. r:rHOMPSON, the plaintiff, being 
duly sworn according to law, on his oath saith: 

(The deposition of Mr. Thompson was read 
as follows:) 

Direct examination by Mr. Merrill. 

Q Mr. Thompson, do you recall e11tering the 
40 women's waiting room on the westbound side of 
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the Central Railroad Station at Fanwood, New 
Jersey, on Friday, August 27, 19261 A I do. 

Q ]Tor what purpose did you enter the station°/ 
A I went in to get my morning paper. 

Q I-low long ~1ave you been in the habit of 
going to the railroad station for your morning 
paperf A Some considerable time. 

Q Weeks or years 0? A Do you mean since I 
have been living in Fanwood f I generally get 
the paper when I go to take the train to New 
York. 

Q li1or how long a period have you been doing 
that 1 A Ever since I have been living in Fan-
wood. 

Q Jlow ma11y years is that f A ':tiwenty 
years. 

Q Wlieu you went into the waiUug room what 
did you do f A I walked over to the paper 
rack where the paper is generally put, to get the 
mornh1g paper, and I got the paper. I went out 
as usual, out of the waiting room, and in step-
ping down, I came in contact with the plank that 
was across the door at that time, giving my head 
quite a severe shock. 

Q Was the door opened or closed f A 
Opened. 

Q Did you have any warning of this plank 
or obstruction across the doorway 1 A No, sir. 

Mr. r_romlinson: Gentlemen, I will read 
the few questions that I put to Mr. Thomp-
son. 

Cross exarnination by Mr. Tomlinson. 
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the westbound side; is that correct, sir 1 A Yes, 
sir. 

Q And the portion of the station building 
where you were, or where you went to get the 
paper, is on the east side of that station build-
ing 1 'l1liat is, it is towards Jersey City1 A 
Yes, sir . 

Q And the door through which you were com-
ing when your head came in contact with this 
plank-is that the door on the north side or the 
south side of the station buildingf When I say 
south, l mean next to the track, and when I 
say north I mean farther _ away from the tra0k 
on the side where you go in going to New 
York. The station where you were injured is 
the station that one uses going away from New 

~O York1 A Yes, sir. 

30 

Q And the door of the station through whioh 
you were coming when you came in contact with 
this plank-is that the door nearest to the tracks 
or farther away from the tracks f A When I 
went out-. I can answer that in a little different 
way. As I remember the station, I walked out 
into the women's waiting room door and in step-
ping down onto the platform there was a plank 
across the doorway, so that when I stepped down 
and my body went forward, it came in contact 
with the plank which struck me across the fore-
head. 

Q As you were going out of this door, were 
you going towards the tra0ks or away from the 
tracks 1 A Towards the tracks. 

Q When you went down there that morning, 
J'vir. Thompson, your purpose was to get a news-
paper 1 A Yes, sir. 

Q You weren't going to take a train 1 A No, 
40 sir. 
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Q What door did you use when you entered 
the station 1 A I went into the women's wait-
ing room door. 

Q Was it the same door that you used to 
go out, or a different doorf A A different door. 

Q Can you tell us what time of day it was? 
A Behveen 9 :30 and 10 o'clock. 

Q W J1at sort of a day was it 'l Do you recol-
lect 1 A clear day or rainy day 1 A I think it 
was a clear day. 

Q 'l:he <loor that you used to enter the sta-
tion-was that door opened or closed, do you 
recollect 1 A Opened. 

CLAUDIA '_rlIOJ\fPSON, a witness vroduced on 
behalf ol: the plaintiff, being duly sworn ac-
cording to law, on her oath saith: 

I Jir ecl c:ra,,m,ination by Mr. l\iferri 11. 

Q 1\frs. 'r1hompson, you are tlie wife of the 
p]ainti ff, Samuel B. Thompson 1 A Yes. 

Q \!\Tl1ere do you reside 1 A In l;,unwood. 
Q \\TlJa t. was Mr. Thompson 'i:, age in August, 

.I !12(; 'l A 11,i fty-seven. 
Q WlwL is :Mr. 'rhompson's oeeupat.i011 '~ A 

ConR11lting engineer. 
Q \Vhat kind of ·work 0? 'l\leeliauical, civil, 

dectrieal 1 A l\1echanical and electricnl. 
Q Mr. 'l1ho1npson testified that on tl1e rnorn-

iug of' Angnst 27th he went to the railroad sta-
tion of Fanwood :for his morning paper. Do you 
recall ltis returning home on that day1 A Yes. 

Q Did he come alone or witl1 someone 1 A 
He came hack with Mr. Earl. 
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Q "\Vhat was his condition when lie arrived 
home 1 A Ile was in a dazed condition. 

Q Ntate briefly to the jury what he did after 
lie came home that day and in a general way 
the subsequent history of his case. A He laid 
down on the couch and he complained of feeling 
very badly. 

Q -What l1as been l1is condition, n10re or less, 
l'rom, we will say week to week, since that time 1 
A Ile has been very sick. 

(J :Has lie been confined to the house 1 A No, 
not confined to the house. He doesn't go into the 
city. 1Ie doesn't go to business. 

Q \Vhen he goes out, does he go out alone or 
witl1 someouef A No, I am generally with him, 
or I always have someone to go with him. 

By lhe Court. 
Q ,Just go on and tell us, for instance, how 

you go out with him. A Oh, lie walks very 
slowly and I always have to accommodate my 
pace to his. 

Ry ]jf r. Merr-ill. 
Q You have to watch him as he goes up or 

down stairs, or not f A Yes. 

By the Court. 

Q ,Just tell the jury, madam, what you have 
observed so far as his physical condition is con-
cerned, and his physical appearance is con-
cerned, that is different from what it was before 
this particular date. A vVell, I find that he is 
very uncertain and that I don't feel that it 1s 
safe for him to go out alone, and I always-
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Q But what does he dof Not what you think, 
because that can't be answered, what you think. 
A I-Ie seems to be so uncertain. 

Q Why do you think he seems to be so uncer-
tain °? \Vhat does he do 1 vVhat do yon see about 
liis motions that makes you conclude as you al-
r eady have concluded, that he seems to be un-
certnin rg A vVell, he starts forward without 
looking where he is going, and I am always 
afraid that he will be knocked down. 

Q lVIrs. Thompson, we will go back to the 
original question, and will you try to state briefly 
what you have observed as to Mr. Thompson 1 

By the Court. 
Q :Mrs. Thompson, will you listen to me a 

' minute. You may think this hard, but this is 
not our rule that we n1ade, but it is the result of 
the experience of ages in the trial of these cases. 
These rules of evidence sav that in a case like 
this, for example, you ean1;ot say anything that 
your husband told you. That would be hearsay. 
You cannot give your opinion because you are 
not a doctor, as to his physical condition. But it 
seems to me that you, heing the wife, can very 
readily tell the jury the differcut things that you 
found j11 Uw conduct and the deportment and 
general dPrnea11or of your hu:::,l>nnd since this 
accident, this alleged accident, which are differ-
ent from wliut they wore before that accident. 
,Just give faets, all(l whnt you sa\v, aJld just avoid 
expressing· ·your own OJJinion vour own feelinO's 

• . ' .l b ' 
and don't give us anything that your good hus-
band said to you. Just give us his conduct. That 
is what the .iury want and that is all we are al-
lowed to permit you to tell the jury. ,Just take 
~-our time about it. A He is absolutely different 
U1a11 wl1at he wat:i. 

10 

20 

ao 



10 

20 

30 

40 

34 

Claudia Thornpson, direct. 

Q Now, in what respects is he different 1 A 
He was always very exact in everything that he 
said a11d did, a11d now he is not. I-Iis memory is 
very had. He doesn't remember the things that 
he has saitJ or that he has done, and he can't do 
any ol' t11e Udngs that he did formerly. 

Q Now, what were the things that he did for-
merly tl1at he ean 't do now 1 You see you have 
made a general statement, madam, and that 
amounts to nothing in law. A Ile used to do so 
many thi11gs for me in the honse that he can't 
<lo now. 

Q "\:Vhat, wore U10se things 'i A If' I wanted 
to have a screw put in he would do it for me, but 
lie can't <lo that now. 

Q Wl1y do yon say he can't do it, 0/ llas he 
tried to do it1 A Yes. I have asked him to do 

_ it, and he ha8 told me-he has started and he 
has said, "I am sorry I <'-an 't do Llwt." 

By 111 r. 111 err-ill. 

Q Did lie formerly do any work aro1111d the 
lawn or garden 1 A A little. Never did very 
much. 

Q DoeH lie or does he uot do a11y work 
around U1e lawn and garden now'f A No. 

Q When Mr. rrhompson went out did he have 
a hat1 A Yes, he was wearing a stravv hat, 
soft straw with a broad brim. 

Q Wliat, as you observed it, was 1\11'. '_l1110mp-
son's general vhysical and mental condition on 
the morning of the 27th prior to his going to the 
station 1 A I thought he was very good. 

Q Did you or did you not see anything mi-
usual or ab11ormal about it1 A Before he went 
to the station 1 No. 
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Q llad you or bad you not observed any--
thing unusual or almormal in his condition snh -
sequent to the previous June 1 A Well, he was 
practically normal up until that time. 

(Last a!lswer read by stenographer.) 
A I mean until August, you know. T tltougl1t 
that is what yon asked me. 

By the Court. 

Q Why do you say "practically normal," 
madam 1 A Well, he hadn't been well, and when 
the doctor came to see him in June he said to him 
that, '' I think that you are practically normal.'' 

lVIr. Tomlinson: I object to anything that 
the doctor said. I don't think that 1s 
proper. 

The Court: I l1ave told this lady. 
Mr. 'J~omlinson: I move to strike j t, out. 
'11110 Court: Jt is stricken out.. 

By 1111·. Merrill. 

Q Do you know lV[r. Staples, George H. 
Staples1 A Yes. 

Q Is he here now 1 

Mr. ~l1omlinson: Mr. Staples js in the 
court room. I ·will concede that. 

A Yes. 
Q Did Mr. Staples have any conversation 

with you concerning the accident f A Yes. 
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don't object to a yes or no answer, but I do 
object to any conversation which she says 
Mr. Staples had with her. 

Q Mr. Staples has what position, if you 
know, witl1 the Central Railroad 1 A Yes, he is 
a ticket agent. 

Mr. Tomlinson: To shorten the contro-
versy I will admit that Mr. Staples is now 
and was at the time of the accident the 
agent employed by the Central Railroad 
Company at Fanwood. The purpose of this 
question is obvious and I want to cut off any 
chance of this witness answering before I 
have a chance to object. I object to any con-
versation which this lady says she had with 
Mr. Staples. 

Mr. Merrill: If the Court please, this is a 
corporation, and we have here the agent of 
that corporation. He is present. He can 
deny the alleged conversation if there was 
one, and I think he being the agent of the 
corporation, and it being a corporation, he 
is in effect a party, and the conversation is 
admissible. 

Mr. Tomlinson: If the Court please, of 
course, he is not the party to this suit. He 
is an employee, and Mr. Merrill has evi-
dently overlooked the decision of the Court 
of Errors and Appeals in the case of Black-
man v. West Jersey and Seashore Railroad, 
68 New Jersey Law, page one, where the 
Court of Errors held that an employee of a 
corporation cannot bind a corporation by any 
statements which he has made or is alleged to 
have made. 
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. (Argument.) · 
~r. l\!1:errill: If the Court please, may I 

wnte it out for your inspection 1 
The Court: Yes, please do that. 
( At the side bar and not in the hearing of 

the jury the following question was put by 
Mr. Merrill: Q. Did Mr. Staples make a 
statement to you concerning the placing of a 
flag on this plank after the accident 1) 

l\!l:r. Tomlinson: Objected to. 
The Court: Objection sustained. 
Mr. Merrill: Exception. 

Cross examination Ly Mr. Tomlinson. 

q ! have just two questions, Mrs. Thompson. 
On th1~ morning of the accident, Mrs. r11l10mpson, 
~ou said that you saw Mr. Thompson start out 
horn the house, did you not 1 A Yes. 
. Q And he had on a Panama hat1 A Well, 
1_t wasu 't a Panama, but it was a soft straw. I 
don't know the name of it. 

Q A soft straw hat 1 A Yes. 
Q It wasn't one of those soft brimmed hats 1 

A No. 
_ Q Aud when lie came home, he came with Mr. 

Earl? A Yes. · 
Q And he was walking home with Mr. Earl 

was he noti A Yes. · ' 

.. 

10 

20 

30 

40 



10 

40 

38 

Robert N. Earl, direct. 

ROBERT N. EARL, a wituess produced on be-
half of the plaintiff, being duly sworn accord-
ing to law, on his oath saith: 

D-irect examination by Mr. 11:errill. 

Q Do you recall tl1e rnorning of Augnst 27, 
19261 A I do. 

Q What were you doing around 9 :3? or 10 
o'clock that morningf A I was wallnng out 
with Mr. rr110mpso11 to the depot and post office, 
as is my habit. 

Q Where did you go with .l\1r. rrho1npson f A 
I went towards the post office, toward the depot. 

Q Did you reach the depot f A We did. 
Q What did you do when you got to the 

depot f A I proceeded to the left, rather the 
southeast corner, and stopped at the corner. 

Q ~rhe southeast corner is tlie one nearest the 
railroad tracks 0? A N ea.rest the railroau track. 
- Q Where did Mr. Thompson go 0l A 1\ir. 

r11hompson left me at the corner to go in through 
the door at the ladies' waiting room for his paper. 

Q After you went around 011 the side of the 
8 tation, was that on the side, or was it not, 
where the accident was 0? A It was out on the 
New York end in front of the newsstand. 

Q Did you go beyond the farther coruer of 
the station °! A A little beyond it. 

Q r11hen what did you do 0
/ A rl1heu I turned 

around and waited for Mr. r11l10mpsou with that 
intention of meeting him at that time. 

Q What, if anything, did you see of Mr. 
r11hompson 1 A When I saw Mr. 'l1hompson he 
was in a crouched position under a plank, reach-
ing up near the door. 
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Q What did you then do 0? A I went to his 
assistance. 

Q Did auyone else come to his as sis ta.nee f 
A No. 

Q What 8eemed to be his condition as you 
found him crouching under this plank! A 
Rather dazed, but conscious and standing in a 
crouched position. 

Q Did you see anyone around the station at 
that time '~ A Not that I recollect of. 

Q Did you see or did you not see any warning 
or flag or auything of that nature on or around 
this plankf 

Mr. rromlinson: I object to that as too 
conjectural. He says "warning." r11hat 
calls for a conclusion. 

r11l10 Court: Yes, refrarne Uwt question. 
Strike out the question. 

IJy the Court. 

Q What did you see 'i A I saw a plank 
acros8 the doorway. 

Q Did you see anytl1ing about the plank? A 
Not a thing except the plank and the rest it was 
placed on, your llonor. 

Q I do not get that clearly in my head about 
the plank, that is, about how it is laid out. Now, 
l\lr. Ji}arl, assume that is the door you have been 
speakiug about. ·will you go down there and in-
dicate to tlie jury just about where the plank that 
we have been listening about was? A Your 
Honor, is this supposed to be the railroad side 1 
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Q ·whatever the doorway was at which this 
alleged accident occurred. A Oh, I see. The 
front of the door, on the platform, facing the 
irn ck, was a plank across tlw doorway. I hadn't 40 
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measured it. I couldn't tell you the exact figure, 
but it was across the plank, resting on two up-
rights. 

Q Where were the uprights 1 A They were 
011 each side of the door. 

Q How far away was the plank from the door 
itself 1 A It was close. I didn't measure it, 
but in such a position as a painter would place 
it for painting. 

Q And those uprights-what kind of base 
did they have 1 A I am not sure about that. 
It might have been what is called horses by car-
penters, or it might have been ladders. I am 
not positive of that, but I do know the plank was 
put across the top and across the doorway. 

Q About how high was the planld A I 
didn't measure, but I judge it was about some-
·where a little more or a little less than five feet 
at a rough guess, but that would only be prob-
lematical. 

Q How big was that plank '1 A l should 
say it was about two by ten. 

:lYir. Merrill: Cross examine. 

Cross exam .ination by Mr. Tomlinson. 

Q Now, Mr. Earl, you said that this plank was 
two by ten. What do you mean by that1 A 
What is commonly known in lumber as an article 
that is two inches thick, I should say, by ten 
inches wide. 

Q So that the plank was about two inches in 
thickness~ A Yes, sir. 

Q As you faced the plank, you faced a thick-
ness of about two inches of plank; is that what 

4 o you mean 1 A Yes, sir. 
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Q Now, how long had you known Mr. Thomp-
son 1 A More or less intimately for five years, 
I would say. 

Q And you often walked down to the station 
with Mr. rrhompson, didn't you al A. Quite 
frequently. 

Q Where did you meet Mr. r1,l10mpso11 on the 
morning of this accident 1 A I stopped at his 
house. 

Q Aud theu Urn two of you came down 1 A 
Yes, sir. 

Q You didn't see :Mr. Thornpson go i11to the 
station, did you 1 A That would hHve hPen im-
possibh~, as I was going around the corner. 

Q I say, you didn't see hirn 1 A I <lidn 't, see 
him go in the door. 

Q Now, this pl auk Umt you lw ve spoken of, 
:Mr. Earl, that wasn't right across Ute doorway, 
vvas it ~ A It was outside the doorway. 

Q l t wasu 't right across the doorway forming 
a bar 01 A :.May I show you 01 

Q 1Ir. Merrill has asked you some questions. 
I ·would just like to ask you just a few, Mr. Earl. 
A Do you mean betw(~en what is known as the 
door jamb, or directly against tlw door 0? 

Q Yes. A l would say it was ontside ol: the 
door sides. 

Q It wasn't fastened in the door jambs? A 
No, 8ir. 

Q It. was outsid(! '? A OuL8ide. 
Q Resting on HOllletlLing 0? A H,rn;Li11g on 

8ometbing. 
Q About five fe(1t, out, was11 't. it,'? A Nearer 

than that. 
Q Are you sure about that 1 A From where 

I stood I can only say it was close to the door. 
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Q Are you sure, Mr. Earl, that it was any 
doser than five feet? A I didn't measure it. 

Q You aren't sure, are you? A I couldn't 
give you the distance. 

Q So that you can't say, ca11 you, Mr. ]~arl, 
011 your oath, that that was any closer than five 

10 feet 0
/ A Well, if I can locate the plank from 

where I \Vas standing, I think T could convince 
you that it wasn't five feet. 

Q Of course, that is not the <pwstion of 
whetl1er you can convince me. It is a question 
of whether you can convince tlie jury. A Well, 
conviHee the jury, I beg your pardon. 

Q You aren't sure, are you, ·whether it was 
any closer than five feet, or whether it was not? 
A No rnore sure than I know what my weight is 

20 today. 
Q All right, sir. Bnt you i::my Uiat the plank 

was about five feet from t.he door ·i A I hadn't 
rneasured it, but I wonlJ judge tlwt. It 1night 
have been a little more, possibly a little less. 

Q Mr. Thompson was wearing a straw hat 
· that morning? A He ·was wearing a straw hat 

that morning. 
Q You were wearing a cap Lliat morning? A 

I? 
3 o Q Yes. A I don't wear a cap very often, no, . sir. 

Q Of course, I can't ask you what you ordi-
narily do. I am asking whether or not on this 
morning you were wearing a cap? A I don't 
know whether I had a cap on or I had a hat, but 
I am quite sure it was a cap. 

Q Were you wearing knickerbockers? A I 
am quite sure I was. I s01netimes wear them. 

Q This plank was on two "V" shaped lad-
ders, wasn't it? A It was on supports or up-
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rights. I am not positive whether they were the 
horses or ladders. They might have been one or 
the otl1er. That I couldn't positively state. 

Q You had seen them painting around there 
for several days before _ the accident, hadn't you, 
around the station? A Well, the painting had 
been going on around the station for probably a 
week or ten days or longer. I don't really know. 

Q And this ladder was placed for the obvious 
purpose of being used as a scaffold, ,vasn 't it, so 
the painters could stand on it f J\ I should 
jwlgc it was. 

By the Court. 

Q And the plank was outside and not inside? 
A Sir 0? 

Q Tho plank was outside the building, not 
inside 6? A It was outside the l1uildi11g, yes, sir. 

R 71f '1' 1 • JI 1'' r. mn,,1,11,snn. 

Q Where were you standing when you first 
saw Mr. Thompson with his head down, as you 
say1 A On the southeasterly side or corner of 
the platform is when I had turned to look for 
him to come out. 

Q I show you a photograph, whicl1 I ask to 
have marked for identification . 

(Photograph n1arked Exhibit D. 1.) 

Q (Continuing.) And ask you if that does 
not correctly represent the ]adders and the sup-
ports and the approxin1ate position of the ladder 
and the supports. A I would think tl1at that 
ladder was farther out than when I saw it. 

Q Well, how much farther 0? A Well, con-
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Q You didn't make any measurements, did 
you1 A No, sir. You asked my opinion. 

Q I am asking you whether it does, or it does 
not, if you can say 1 A I can't say. I am not 
just positive. I didn't measure it, but that 
wasn't in the line of vision with this little-

Q I am not asking you anything about the line 
of vjsion, sir. Can you say whether or not they 
are the pipes or supports on which this ladder 
was placed a? A I would say it was that or simi-
lar supports. 

The Court: Suppose you show that to Mr. 
l\1errill. He may agree to its admission. It 
wfll help the jury to get a picture. 

Mr. J\ferrill: I n1ust ob,iect to its going in 
evidence at this time unless it is merely to 
show the plank and tho supports that were 
used, bnt not to show the position at that 
time. 

The Court: Well, su1-1pose it is under-
stood by the jury that it is not evidence as to 
just where the plank was at that tirne. That 
is to be subsequently provt~d, if it becomes 
necessary to prove it. lt is ;just simply as a 
general illustration of the physical situation 
there. 

Mr. Merrill: That is not ol>jected to. 
Mr. Tomlinson: That it is to go in with 

the understanding that it is not to be taken 
as proof of the position of tlte supports at 
the time of the accident. 

The Court : Yes. 
Mr. Tomlinson: We will prove that later 

if we have to. 
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The Court: J\1:y point is that the jury 
should have this as it ·will enable them to so 
much more easily follow the evidence. 

(Photograph heretofore marked I~xhibit 
D. 1 for identification entered i11 evidence 
and rnarked Exhibit D. 1.) 

The Court: In other words, this is gen-
erally illustrative, and that is all. It is ad-
mitted by consent for t.lrn t purpose and that 
purpose alone. 

Mr. Tomlinson: Now, l wonld like to have 
another photograph marked for identifica-
tion. 

J\1:r. Merrill: I a1n ,villiug that that should 
go Ill. 

rrhe Court: For Ute Sall JO gcrneral pur-
pOSPS, for purposes of ge1wral illustration, 
yes. 

(Plwt.ograph e11terl\d 111 evidence and 
marked ]Dxhibit D. 2.) 

r.rhe Court: These a II Wl~l'<! taken, l\1:r. 
'.l\nnlinson, rnuch later t:l1n11 the day of the 
aecident1 

Mr. ~rornlinson: Yes, sir. r.1~aken sonie 
time after the accident. 

'I1l1e Court: Of course Llw planking had 
been moved from ·where it, was. 

:Mr. Tomlinson: Oh, yes. I didn't try to 
say for onE! n1inute that. Wl~ l1nd these pic-
tures taken before they were rnoved. 

~rhe Court: The jury understand these 
pictures are si1nply general pictures of the 
situation and that the location of the plank-
ing as indicated on the different pictures is 
not proof of what the ]oea Uon ·was upon the 
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day of the accident. That is something that 
must be further evidence of. 

Mr. Tomlinson: I intend to prove, if the 
Court please, later on, if it becomes neces-
sary to put in a defense, that the ladder was 
in identically the sarne position. 

Mr. Merrill: Subject to that qualification 
and that it is not the fact as shown, there is 
no objection to their going in. 

'l,he Court: They are simply il1ustrations . 
'11ha t is al I. 

(Photographs entered in evidence and 
marked Exhibits D. 3, D. 4, D. 5, D. 6, D. 7, 
D. 8, D. 9, D. 10, D. 11, D. 12, D. 13 and 
D. 14.) 

Mr. rrornlinson: May it please the Court, 
it is stipulated that J\1:r. Thompson's height 
at the time of the accident wns five feet, nin e 
inches. 

By lltlr. Tomiinson. 

Q Mr. Earl, I ask you Lo look at this picture, 
Exhibit No. D. 2. That photograph is facing into 
the station fron1 the south side, isn't it, J\1:r. 
Earl? A I should judge it was. 

3 0 Q And the north door is shown in the photo-

40 

graph, isn't it? A Yes, sir. 
Q AR well as the south floor 1 A Yes, sir. 
Q Now, M.r. Earl, I direct your attention to 

the plank as shown in the photograph, and ask 
you if that fairly represents the plank, to the 
best of your knowledge, that was there that day ? 
A Yes, to my best recollection, that is correct. 

Q After the accident, you walked home with 
:.Mr. Thompson, did you not ? A I did, yes, sir. 
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GEORGE T. BA.NICER, a witness produced on 
behalf of the plaintiff, being duly sworn ac-
cording to law, on his oath saith: 

Direct examination by Mr. Merrill. 

Q What is your occupation, Dr. Banker ·i A 
Physician. 

Q A graduate of what institution °1 A Cor-
nell University. 

Q Where do you practice? A In Elizabeth. 
Q For hovv long a tin1e have you practiced 

liere 0
/ A About fifteen years. 

Q Are you connected with any hospital 0
/ A 

vVith the Imizabeth General I-Iospital. 
Q llave you examined lVIr. Thompson, the 

plaiutiff in this action? A I did. 
Q ,Vhen ? A That was on lVIay 2nd last. 
Q ,, 111a t did you -filld his then condition Lo be JI 

A I fom1d him snfferi11g from a form of paraly-
sis. 

Q \\'ill you please go into furtlier details as 
Lo his condition? A Ile is able to be about, and 
as near as I could--- there was at that time no 
interference with the motion of his hands, arms, 
or legs, hut lie did present an inability to concen-
trate wl1en l saw him. Ile had a memory spell 
when he paused, and couldn't carry on his idea. 

Q You inquired concerning Mr. Thompson's 
history? A I did. 

Q Assuming Uw t 1\1.r. '1.111ornpso11 liad had a 
stroke in December, 1925, that he had had a recur-
rence of that condition in :March, 1D26, that in 
June, 1926, ]10 had apparently fully recovered, 
that there had been no recurrence of those con-
ditions from June until August 27th or 29th, 1926, 
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on his head, that prior to the receipt of the blow 
011 bis head there had been no unusual or ab-
normal symptoms immediately prior, that im-
mediately following, two days later, there were 
evidences of a ruptured blood vessel with the 
accompanime1lts of dizziness, affection of the 

10 eyesight, inability to concentrate, and certain 
lack of control over his movements of his left 
side, and that condition has more or less con-
tinued si1lce that time; what would you say was 
the proximate cause of the condition found on 
August 29th 0? 

30 

Mr. Tomlinson: I object to that as not 
ernbodying the additional and primary 
factor of the mastoid, double mastoiditis. 

:Mr. Merrill: I don't think that is neces-
~mry, if the Court please, because the mas-
toiditis is caused by an infection and it has 
110 necessary connection whatever. 

'rhe Court: Well, give the doctor every-
thing that was the matter with the 1nan as 
testified to, if you want his opinion. 

:Mr. Merrill: Well, I will add that and 
otherwise leave the question unmodified. 

'L1lw Court: What are you telling the 
doctor about mastoiditis 1 

l\1r. Merrill: I am stating that in October, 
1 !)25, he had had an operation for n1astoid-
itis, a double operation, from which he had 
apparently fully recovered. 

A ~rhe condition which the patie11 t J1ad at that 
time could have been produced by tlie accident, 
or it could have been produced by the same 
factors which gave him the stroke twice pre-

4 0 viously. 
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Q In your opinion, in this case which was the 
proximate cause 1 A The symptoms which the 
patient presents would not be due to the thing 
which produced them. In other words, symptoms 
are due to the area of the brain involved, and 
there would be nothing about the symptoms that 
would tell one whether it was due to the injury 10 
or whether it might have been due to disease of 
the blood vessels. 

Q Is the effect of a blow on the l1ead limited 
t.o auy particular part of the brain°? A No, the 
effect may be felt in any part of the brain. 

Q May that effect be felt without any rupture 
or breaking or fracture of the skull itself 1 A 
It may. 

Q In your opinion, could :Mr. 'l1'110mpson's 
condition on the 29th have followed naturally and ~O 
proximately from the blow he received f 

:l\tfr. Tomlinson: Objected to. It is not the 
question of whether it could have. 

~L1he Court: What was the probable cause 
of the condition 1 That is the question. 
vVhen you ask what was the proximate cause, 
the doctor has already testified that it may be 
0lle of two causes. Hmv, therefore, can he 
say ·what was the proximate or immediately 30 
effective cause when he has already stated 
it may have been due to two reasons 1 He 
may be asked what was the probable cause of 
this condition, the present condition of the 
man, the condition that this man was in after 
this accident. 

The Witness: I would say very likely due 
to t11c accident. 

... 
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By the Cou,rt. 

Q What, in your op1n10n, was the probable 
cause of the man's condition after this accident 1 
A I would be inclined to think that the accident 
had something to do with it. 

Q '' Something to do with it.'' What do you 
mean by '' something to do with it'' 1 What was 
the probable cause of that man's condition as it 
was after this accident 1 That is the question, 
doctor. A May I exp1ajn that 1 

Q Yes. A The injury to the head could have 
produced exactly the picture which the patient 
presented, the paralysis and the subsequent 
course. It may also lrnve been produced by a 
spontaneous, so-called, stroke, which are of three 
kinds. The likelihood of the patient's having a 
stroke following that accident are no greater 
than the likelihood of his having a stroke at any 
time, so that I would say tlia t 1J1e prohab1e cause 
was the injury where the symptornR follow im-
me<liately after that injury. 

By 1Vl r. Merrill. 

Q At the time you examined M_r. rrhornpson 
were or were not the symptoms ho exhibited 
such as might have been cxhjhited by a pre -
viously healthy person follO\ving sncli a l1ead in-
juryr 

:Mr. r:romlinson: I object to that. 
r11he Court: I think I will allow that. 
J\Ir. Tomlinson: ]Jxception. 

A Mr. Thompson's condition could have been 
produced by an accident in a perfectly htmlthy jn-
dividual. 

4 O Mr. Merrill: Cross examine. 
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Cross e:r:am,inat'ion by l\1r. Tomlinson. 

Q Dr. Banker, you say that whon you ex-
amined Mr. Thompson on the- When was it 1 A 
Second of May. 

Q l\fay 2, 19271 A 1927. 
Q You found him suffering from ·what we 

commonly call stroke, is that rigl1 t: f A From 
Urn late effects of wlw t wouhl comm011ly be 
called a stroke. 

Q In other words, tlie stroke liad partially 
deared up '? A Yes. 

Q And the stroke which bro11gbt about , the 
effeets that you found co111d l1ave been caused 
by a trauma or an accide11t, or eould have been 
brougl1l about by uatural ca11ses1 A Yes. 

Q As a result of a previOlrn tl'onl>le, i•s that 
true, doclor 1 A Yes. 

Q .A11d you can't exd11de, ca11 yo11, Dr. Hanker, 
11ie jcfoa or the possihili ty that Mr. 'tilwrnpson 's 
condil.ioll wheu you exnmi11ed him was due or 
might lmve hce11 due 1.o 11at.ural causes and not 
to an accident 1 A ~rl1ere is 110 way of ex-
mni1ii11g a pat.ie11t w110 presents evidence of 
disease of Urn brain and telling what tliat disease 
is heeam;e the symptoms of it are <lue to tl1e lo-
catio11 of the brain involved, a11d 11ot 1.o t.11e na-
ture of that involvement. 

Q Well, then, can you auswer my question, 
doetor, yes or no 01 Will you read it; please 1 

(Previous question read hy ste11ographer.) 

A No, I couldn't exclude it. 
Q Now, Dr. Banker, the sy,mptoms following 

a stroke that ha,s brought about an accident are 
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stroke broght about by disease 1 A rl,hey may 
be the same. 

Q Aren't they usually Lhe same 1 A The 
symptoms of that injury would depend upou the 
area of the brain involved. 

Q But aren't they generally tho same 1 A 
No, T wouldn't say so. 

Q ·well, if you are ealled u pou Lo examine a 
patient who has suffered a stroke without any 
history of l1ow the accident happened, isn't it a 
fact that yon are unable to aseertain from your 
cxarnination whether that stroke was brought 
about by a blow or an accident, or whether it was 
brought about by disease1 Don't you have to 
rely upon the history of the patient1 A Upon 
the history, yes. 

Q And the objective symptoms 1.liemselves 
don't toll you, do they 1 A No. 

Q Now, a per ,son wl10 has liad a stroke lias 
good reason to look for another, hasn't he 1 A 
It depends upon v.rhat you mean by a stroke. 

Q Well, what is a stroke 1 A What is com-
1nonly called a stroke is produced in one of three 
ways. There may be an actual rupture of a 
blood vessel in the brafr1. There may be a dis-
ease of the blood vessel, a narrowing of the 
artery so that that portion of the brain does not 
get a sufficient circulalion and it causes dis-
turbances of function in that part of the brain. 
Then there may be a foreign body, an embolus 
get loose in the circulation and be carried to the 
brain, plugging a vessel which supplies a certain 
part of the brain. 

Q Could you tell which of tlrnse kinds of 
strokes it was that Mr. 'fhompson had 1 A 
Could I tell now 1 
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Q The last stroke, yes. I mean are you able 
to say 1 You say there are three kinds of strokes. 
You say that on May 2nd when you examined J\1:r. 
11l10mpson . you found him suffering from effects 
or result ,s of a stroke. Now are you able to 
say now with any reasonable probability- A 
Did you say I had said he was suffering from the 
late effects of a stroke 1 

Q Isn't that what you said? A No. I said 
he was suffering from a form of paralysis. 

Q What i,s the difference between them 1 A 
Paralysis is at times the result of a stroke, and 
tnay he the result of something else. 

Q As a rule paralysis is brought about by a 
stroke? A Not necessarily. 

Q What is that1 A No. 
Q Not necessarily 1 A Not necessarily. 
Q I didn't say "not necessarily." I said 

what is the rule on that? Isn't it. a fact that 
generally a paralysjs is brought about by a 
Rtroke 1 A I would say not. 

Q Take an individunl who has not had an ac-
<:ident and suffers a paralysis in the latter part 
of 192G, and in J 927, in March, 1927, that same 
individual, still without an accident, suffers a 
second rmralysis, wouldn't you say that those 
1.vvo paralytic attacks were brought about by 
Rtrokes 1 A In that case, yes. 

Q Now, j sn 't it a fact that a person who has 
liad a paralytie st:roke may well look for the sec-
ond 1 A ~I1l1ey are very apt to have others; yes, 
Rir. 

Q And if Uiey J1ave the second stroke then 
isn't it quite the common thing for th;1n to 
l1ave the third stroke 1 A Not necessarily. 

Q Isn't it a common thing j I didn't ask 
you "necessarily," Dr. Banker. I asked you 
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wheU1er it is not a common thing for a person 
·who has had two strokes to have the third stroke 1 
A Yes. relwir having had one stroke points to 
sorne disease there which may be progressive. 

Q .And then they have the second stroke. You, 
as a careful doctor of medicine, in a situation of 
that kind, don't you anticipate at least the possi-
bility that there may be a third stroke 1 A Yes. 

Q Now, doctor, I wish you would listen to 
111is question: Assume that a man fifty-eight 
years old had i11 October, 1925, an operation for 
double mastoiditis, and that for some time after 
I.he operation lie was unable to go to his office in 
New York. Assume that in December of 1925, 
the same year, he sustained an attack of cerebral 
apoplexy or a cerebral hemorrhage, and that in 
the follcnving Mar<'h, that is March of 1926, he 
had a second cerebral hemorrhage. Now, as-
sume fnrther that on August 27, 1926, _ he sus-
t.ai11ed a hlow on the liead which was not fol-
lcnved either by complete or partial unconscious-
ness, and that he was able to walk from the sta-
tion at Fanwood where he sustained this blow to 
his house, some distance away, and wasn't un-
conscious after reaching his house, and wasn't 
unconscious at any time thereafter. Assume fur-
1.l1er that several days after this accident, on 
August 27, 1926, he had a third cerebral hemor-
rliage. Now, assmning all of those things, 
would11 't you say as an experienced practitioner 
of medicine that this third hemorrhage was a 
natural consequence of a disease of the cerebral 
vessels, which had been in existence for a long 
t . °l ,1me . 

Mr. M.errill: I object to the question in 
that form because it appears that cerebral 
hemorrhages may be caused from a number 
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of reasons. There may be succeeding hem-
orrhages from wholly separate and dissoci-
ated causes which have no necessary rela-
tion one with the other. 

The Court: Is there anything in this 
question that lias not been brought out in 
evidence 0? 

Mr. Tornli11su11: I don't know of a singlo 
U1ing. 

The Court: Objection overruled. Yon 
rnny tako an exception. 

(Last question read by stenographer.) 

A. No, I ·wonld not. I would not feel that I was 
justified in rnling out the possibility of an acci-
deut as producing that condition. 

Q Y 011 wouldn't he willing to say, or yon 
would11 't say, would you, Dr. Banker, that an 
accide11t that had followed the mastoid, that had 
followed tlie first stroke, that had followed the 
~ecornl stroke, was necessarily the cause of tho 
third 1 A Not necessarily, no. 

l\if r. r_romlinson : ~L1liat is all, doctor. 
l\l r. Merrill: Plaintiff rests. 

1rrn1~:mNDANT'S CASI~. 

~'l'li~ \VAH/J' L. P ACII, a wibwss produced 011 
behalf of the defendant, being duly sworn ae--
cording to law, on his oath saith: 

l)irect examination by Nir. Tomlinson. 

Q Mr. Pach, ·w]1ore do yon live '? A Plain-

10 

20 

lield, New Jersey. -40 



56 

Stewart L. Pach, direct. 

Q vVhat is your occupation? .A Civil en-
gineer. 

Q How ]011g have you been a civil engineer 1 
A Seventeen years. 

Q Are you connected with the office of the 
chief engineer of the Central Railroad Company 1 

10 A Yes, sir. 

20 

Q In the capa .eity of dvil engineer for the 
Central Railroad Company, have you been con-
nected with the Fa1nvood station 1 A Yes, sir, I 
have. 

Q· Tfor how long a period? A About fifteen 
years. 

Q Now, subsequent to the date of this acci-
dent did you make a survey of the station at 
Fanwood for the purpose of preparing a map 1 
A I did; yes, sir. 

Q On what date was that survey made1 A 
1{arch 5, 1927. 

Q Are you able to say whether or not the 
conditions at that time were the same as on 
August 27, ] 926? A They were the same; yes, 
sn·. 

Q ,Vill you produce the map, please 1 A Yes, 
s1r. 

30 Mr. Tomlinson: May I have the map 
marked for identification, please 1 

(J\1ap marked Exhibit D. 15 for identifica -
tion.) 

Q Now, Mr. Pach, on that map have you por-
trayed a scaffold consisting of two ladders and a 
plank? A Yes, sir, I have. 

Q Now, will you kindly tell us where you got 
the information ? Now, don't give us the con-

4 0 versation, but tell us where you got the informa-

Arthur Chippendale, direct. 

tion as a result of which you located the ladders 
and the plank in the position in -which you have 
located them on that map. A Yes, sir. The 
foreman painter Chippendale placed the scaf -
fold-

Mr. :Merrill: I object to that. 
The Court: I-Iave you got the foreman ? 
Mr. Tomlinson: I am going to call him. 
The Court: Put him on the stand first. 

ARTlIUR CI-IIPPENDALE, a witness produced 
on behalf of the defendant, being duly sworn 
according to lavv, on his oath saith: 

Dir ect examination by Mr. Tomlinson. 

Q :Mr. Chippendale, ·where do you live 1 A 
P lainfi eld, N evl' Jersey. 

Q You v1Tork for the Central Railroad Com-
pany? A Yes, sir. 

Q In what capacity 1 A Foreman painter. 
Q Do you remember the 27th of August, 192G, 

when l\![r. Thompson met with an accident at the 
Fan-wood station? A I do. 

Q vVere you doing anything at the Fanwood 
station that day? A "\Vas painting the exterior 
and the interior. 

Q vVho -was in charge of the job ? A I was. 
Q Did you see Mr. rrhom pson immediately 

after the accident 1 A Yes. 
Q ,¥here was he when you saw him 1 A On 

the outside of the plank towards the track. 
Q On the outside of the plank towards the 

track. How "\:\1as thi s plank placed 1 On ,Yhat 
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Arthur Chippendale, cross. 

was it placed f A Two sections of ladder makes 
a horse. Was on two horses, sixteen-foot plank. 

Q Did you note the position of the ladders or 
horses and the plank right after the accident? A 
Yes, sir. 

Q Now, did you go out to the Fanwood sta-
tion with :Mr. Pach when he vvent out to make his 
survey~ A Yes, sir. 

Q "\Vhat, if anything, did you do ,vhile you 
were out there with him on that day in regard to 
placing any scaffolds~ A Why, we put the 
planks and the scaffolds up exactly as it was the 
morning when the man bumped his head. 

Q And you did that in Mr. Pach's presence ~? 
A Yes, sir. 

Q Was ~1:r. Pach there when you did it~ A 
Yes, sir. I don't know his name. 

Cross examination by Mr. Merrill. 

Q vVill you please indicate on the map where 
:Mr. Thompson was when you first saw him? 

Mr. Tomlinson: May I ask one question 
further 1 Do I understand the map has gone 
into evidence? 

The Court: I allowed it in evidence. 
(Map previously marked Exhibit D. 15 for 

identification entered in evidence and marked 
Exhibit D. 15.) 

(Last question read by stenographer as 
follows: Q vVill you please indicate on the 
map where Mr. Thompson was when you 
first saw him f) 
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By the Court. 

Q First, was he standing up or was he lying 
down when you first saw him~ A Yes, sir, stand-
ing up; standing up. 

Q All right. Now, point out on the map, 
mark on the map where he was when you first 
saw hin1. A This here (indicating). 

Q Now, you are going all over the lot there. 
How far a,vay from the plankf A I should 
judge two feet, two or three feet. 

Q vVhat is your name~ Chippendale~ ~lark 
with a "C" where you say Mr. Thompson was 
when you first saw him. Be careful, now. It is 
not so easy to mark a map accurately. 

The Court: :Marked with a '' C.'' Fle 
says he is marking on the basis that that 
'' C '' is two feet south of the plank. 

Ry Mr. Merrill. 

Q ,Vhat was :Mr. Thompson's position ,vhen 
yon first saw him there by the plank~ A \\That 
was his position~ 

Q Yes. A Why, he stood up. 
Q Standing up straightf A Yes. 
Q Where were ·you standing when you ob-

served him 1 A Towards the end of the news-
stand. 

Q Will you please indicate on the map where 
you were standing f 

(The witness marks the map.) 
The Court: He marks with another "C," 

but with a circle around it. 

Q How long had you been standing there f 

10 

20 

30 

A Why, I hadn't been standing there. 4 o 



10 

ao 

40 

60 
Arthur Chippendale, re-direct. 

Q Where were you coming from 1 A From 
the park, from the end railing of the park. 

Q When you saw Mr. Thompson standing 
there what, if anything, did you do1 A Why, I 
didn't do anything. l\fr. Staples called me over. 
I was at the park. 

Q Where was Mr. Staples when he called 
you 1 A On the platform right about where 
that "C" with the ring around it. 

Q Do you mean the first '' C'' or the second 
"C'' 1 A No, the second "C." 

The Court: The '' C'' with the ring 
around, he said. 

The Witness: Right by the news stand. 

Q Did you see anyone else with lVIr. Thomp-
son 1 A Yes, sir. 

Q Who was with him 1 A I don't know hi .s 
name. A tall man what was on the stand here. 

Q vVho testified 1 A Yes, sir. 
Q Had you seen Mr. 'l1hompson before you 

saw him outside of the plank1 A Yes, sir. 
Q Where did you see him before you saw 

him outside of the plank 1 A Walking down 
to the station with the tall gentleman what was 
there. 

Q Had you seen him outside of the southerly 
side of the station before you saw him outside 
of the plank 1 A No. 

Re-direct examination by Mr. Tomlinson. 

Q Where were lVIr. Thompson and Mr. Earl 
when you saw them before the accident, Mr. 
Chippendale1 A Down the platform towards 
the ne,v Union N evvs stand. 

61 
Arthur Chippendale, re-direct. 

Q Can you show on the map about where they 
were1 A They were coming down this way, 
down by the cinder path. I had a man working 
here. 

The Court: Never mind. You say they 
were coming down on the cinder path, indi-
cating in a southerly direction. 

Q Did you see them after they got by this 
corner here, the northeast corner of the station 1 
A Yes, sir. They were coming down. 

Q "\Vhat kind of hat did lVIr. Thompson have 
on, if you noticed 1 A A straw hat. . 

Q How was the man who was with Mr. 
Thompson dressed 1 A Had a cap on and a pair 
of knickers. 

Q Now, I show you some photographs, Mr. 
Chippendale, fourteen photographs, and ask you 
to look them over and tell us whether the two 
ladders and plank were in the same position right 
after the accident when you got there as they 
are on these photographs 1 A Yes, sir. It was 
exactly the same. 

Q Were you present when those photographs 
were taken 1 A Yes, sir. 

Q Did you see the man here that took them 1 
A Yes, sir. 

Q Will you point him out 1 A Right over 
there with glasses on. 

Q The man with the rose in his coat 1 A 
Yes, sir. 

Q Mr. 1\1:orris. Did you arrange those lad-
ders and that plank for 1\1:r. Morris so he could 
take the pictures 1 A We did. 

Q And did he take the pictures ,Yhile yon 
were there, A Yes, sir. 

1\1:r. Tomlinson: Cross examine. 
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Re-cross examination by Mr. l\!Ierrill. 

Q The pictures were taken with a view to this 
suit 1 A We didn't know that. We had orders 
to go up. 

Q You spoke of seeing Mr. Thompson and 
Mr. Earl coming down the cinder path to the 
east of the station 1 A Yes, sir. 

Q Where were you at the time you first ob-
served them 1 A Stood over by the park rail-
ing. 

Q On the park side of the railing, or on the 
platform side of the railing 1 A Well, on the 
southeast corner going up towards the bridge. 

Q Would you please look at the map and 
state whether you were on the park side of the 
railing or on the platform side 1 A On the 
board platform. 

Q Did you watch Mr. Thon1pso11 and Mr. Earl 
as they came along 1 A Yes. 

Q Did you observe them pass together around 
the corner toward the entrance to the women's 
waiting room 1 A No. They were passing that 
corner there when I saw them. 

Q I didn't get that. A rrhey was down, 
coming down the board platform, when I see 
them. 

Q Did you watch them as they proceeded 
along 1 A Well, most decidedly. 

Q Did you notice them when they had reached 
this easterly corner of the building 1 A No. 

Q What called your attention away from 
them at that time 1 A Why, I had a man ask me 
a question. 

Q Do you know where they ·were after pass-
ing the easterly corner of the building 1 A No, 
I don't. 

63 
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Q vVhat next called your attention to them 1 
A Why, on account of the man claiming he 
bumped his head on the plank. That was my 
next attention. 

Q Do you mean that Mr. Thompson called 
your attention to the accident 1 A No. Tho 
agent called by attention. 

Q Where was the agent when he called your 
atte ntion to it 1 A Stood by Mr. Thompson 
and :Mr. Earl. 

Q There by the plank 1 A On the outside of 
the plank. 

Q l\!Ir. Staples was on the outside of the 
plank? A I said }.1:r. Thompson was outside of 
the plank. 

Q Where was Mr. Staples when he called 
your attention 1 A At the corner. 

Q Was that the first time you saw }.1r. 
Staples 1 

Mr. Tomlinson: I object to that. 

Q (Continuing.) When he spoke to you from 
the easterly corner of the building 1 A No, sir. 
I seen him the first thing in the morning. 

Q When had you last seen :Mr. Staples i111-
mediately before he spoke to you standing by the 
easterly corner of the building 1 A Well, that 
is a hard question to ask. I was walking around 
the station quite some. 

Q Was it sometime before1 A No. 
Q Shortly before 1 A Shortly before. 
Q But it was before you had seen either l\t[r. 

Thompson or Mr. Earl coming up the cinder 
path 1 A I saw him early in the morning. 

Q What did you do immediately after }.fr. 
Staples called you 1 A What did I do, sir1 
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Q (Last question read by stenographer.) A 
I asked Mr. Thompson if he was hurt. 

Q From where you were standing? A Yes, 
sir. 

Q You didn't walk over to him? A Why, 
surely. 

Q Oh, you did walk over to him? A Why, 
surely, naturally. 

Q That is, immediately Mr. Staples spoke to 
you you walked over to Mr. Thompson? A 
Why, sure. 

Q Did Mr. Staples go with you? A Mr. 
Staples was right there, sir. 

Q How long before the accident had you 
placed the plank there? 

2 o Mr. Tomlinson: He didn't say he placed 
it. 

By the Court. 

Q Well, how long was the plank in that 
position? 

Mr. Tomlinson: I have no objection if 
he knows. 

A Why, I should imagine half an hour, but not 
30 in the same position. 

Q You imagine or estimate? A Why, I 
don't really get the question right. 

Q If you imagine, you have got no basis of 
having found out. A Do you mean how long 
wa~ that scaffold that way, or was the scaffold 
put up? Is that your question? 

Q How long was the scaffold in the condition 
it was in at the time when you saw Mr. Thomp-
son about two feet south of it? A About three 

40 minutes. 

G5 
Arthur Chippendale, re-cross. 

Mr. Tomlinson : Does your Honor mean 
condition or position? 

The Court: Position. 
Mr. Tomlinson: You said condition. 
The Court: I mean position and height. 
Mr. Tomlinson: Position and condition°? 
The Court : Yes. 

By the Court. 

Q About how long? A We had been using 
it all morning, sir. 

Q How long had it been at that place? A 
At that particular point? 

Q Yes. A About three to five minutes. 

10 

By Mr. ll1.errill. 20 

Q Did you put it there yourself, or super-
intend its placing? A It was superintended by 
me, yes. 

Q You were right there at the time? A Yes, 
sir. 

Q \Vere you continually moving it back and 
forth to suit your world A Why, sure. 

Q Were you continually moving it back and 
forth to suit the hours of the trains? A Why, 
yes. 

Q What did you do with it after the accident t 
A Leave it right there while we worked on it. 

Q How long did it remain there in that 
position? 

Mr. Tomlinson : If the Court please, I ob-
ject to it upon the ground that whatever the 
condition of the premises was after the ac-
cident is not material or relevant in the case. 

30 
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Mr. Merrill : I think, if the Court please, 
it has to do a good deal with the recollection 
of the man if he was moving it constantly, 
as to how he could recall the exact location 
months after it occurred. 

The Court : Well, if that is your purpose 
I might allow it. 

Mr. Tomlinson: I didn't understand that 
to be the purpose. 

Q How long did it remain in that position 
after the accident 1 A vVhy, they worked on 
that scaffold all day, sir. 

By the Court. 

Q I know, but in that particular position you 
are asked. A Maybe ten minutes more. 

By Mr. Merrill. 

Q You don't know1 A No, sir. 

Mr. Merrill: That is all. 

By the Court. 

Q How far was that plank away from the 
30 door at the time that you first saw Mr. Thomp-

son on the south side of that plank 1 How far 
was it away from the door1 A Five feet. 

40 

Q You mean what 1 From the outside of the 
door 1 A Yes, sir. 

Q That is, the outside of the jamb of the 
door 1 A Yes, sir. That is, to the horses. 

Q Talking of the plank, the plank itself, the 
first part of the plank that you had reached from 
the door, how far was that 1 A Five feet. 

67 
James S. Green, direct. 

JAMES S. GREEN, a witness produced on be-
half of the defendant, being duly sworn ac-
cording to law, on his oath saith: 

Direct exarn.ination by l\![r. To1nlinson. 

Q Dr. Green, where do you live 1 A In Eliz-
abeth. 

Q Are you a practicing physician of the State 
of Nm:v Jersev1 A I am. 

Q For ho~ long a time have you practiced 
medicine, doctor 1 A Since 1889. 

Q Of what medical institution or institutions 
are you a graduate 1 A I graduated fron1 the 
College of Physicians and ,Surgeons in New York 
City. 

:Mr. Merrill: Qualifications adn1itted. 

Q I-lave you done surgical work as well as 
0·eneral medical work 1 A. Yes, sir. 

Q Dr. Green, are you fan1iliar with the dis-
ease known as mastoiditis 1 A I an1. 

Q ,Vill you tell us in a few ,vords what that is 
generally 0? A It is an infection that finds en-
trance through a tµl)e which runs from the back 
of the throat into the middle ear. The middle 
ear beino· a closed cavity othen ;vise when infec-t:, • 

tion gets in there the infection is liable to extend 
backwards into the hollow spaces in the bone 
behind the ear. rrhat is kno,vn as the mastoid 
bone. The danger of tho disease is that the bone 
is thickest on the outside and quite relatively 
thin on the inside, so that if the inflammation is 
going to break it is rnore liable to break inside 
and produce an inflammation of the membranes 
covering the tffaiu, or of the large vein which 
runs right alongside of the n1astoid bone. 
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Q Now, what is a double mastoiditis, doctor1 
A A bilateral mastoiditis is a simultaneous in-
flammation of the mastoid bone on both sides on ' the right and left sides. 

By the Court. 
Q You mean on both the thi~k side , and thin 

side? A No, sir. On the right side of the skull 
and the left side of the skull. 

By Mr. Toml,inson. 

Q Can you say, doctor, as to ,vhether a dou -
ble mastoiditis is more serious or not as a general 
proposition than a single 1nastoiditis 1 A It is. 

Q, Is a mastoid operation, whether is be for a 
single n1astoid or for a double n1astoid, a minor 
or a major operation°? A It is considered a 
n1ajor operation. 

Q Is an operation for a · double n1astoid a 
more serious operation or not than an operation 
for a single mastoid f A It is more ser10us 
where it is double. 

Q Now, can you tell us, doctor, in a case of 
mastoiditis, either single or double, where there 
has been an operation and where the patient has 
apparently recovered from the operation, made a 
good recovery, whether it is a common thing for 
trouble later to develop fro1n that n1astoiditis? 

Mr. Metrill: I object to that. It has not 
any connection necessarily with this case as 
it doesn't appear that any later trouble did 
develop. It is a suppositious case. 

The Court: I allow it, of course. 
Mr. Merrill: I ask an exception. 
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A The question whether there will be future 
trouble or not depends on whether in each indi-
vidual case, all of the infected or dead bone has 
been removed at the time of the operation. If it 
has all been thoroughly removed and the wound 
entirely heals up, there should be no future diffi-
culty in the case, but in all cases where you have 10 
infected bones it is never sure that you have 
removed all the infection, so that there is always 
the possibility of a future breaking down of that 
bone. 

Q Is that future breaking down, if there 
should happen to be future breaking down, lim-
ited to any particular time in the future 1 A It 
is n1ore liable to show itself shortly after the 
operation than it is after a longer period of time. 
In other words, the longer you go without subse- 20 
quent trouble the less you are liable to have sub-
sequent trouble. 

Q Now, doctor, what is a cerebral hemor-
rhage ? A A cerebral hen10rrhage is a hemor-
rhage either into the substance of the cerebrurn 
or brain or on the surf ace of the brain. 

Q Dr. Green, is that what is commonly known 
as the rupture of the blood vessel f A Yes, sir. 

Q ,, Till you sta :te whether or not a cerebral 
hemorrhage causes a paralytic stroke1 A It 30 
produces paralysis if the hen1orr hage is suffi-
ciently large as to press on a motor area of the 
brain sufficiently to interfere with its working. 

Q Now, if a person, doctor, has a cerebral 
hemorrhage which produces a stroke, what is the 
likelihood of that patient having a second stroke "? 
A If the cerebral hemorrhage ,vere due to dis-
ease, that is to say hardening of the arteries, and 
a rupture of the artery fro1n its brittle condition 
-that is a progressive disease-that really never 4 o 
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gets better, and when an artery is once suffi-
ciently brittle to break other arteries are also 
liable subsequently to break. 

Q Does the age of the patient play any part 
in that likelihood~ A Well, hardened arteries 
is n1ore con1n1on in the latter periods of life, but 
it is also sometin1es found in those who have not 
lived a large number of years. 

Q Now, if a person has two strokes brought 
about by cerebral hen1orrhages, what is the like-
lihood of a third stroke~ A If he has had two 
cerebral hemorrhages as a result of hardened 
arteries, he is very liable to have subsequent 
strokes. 

Q May a cerebral hemorrhage be brought 
about by a trauma or blow or an accident? A 
It may. 

Q· And if a blow on the skull, for instance, 
bring·s about a cerebral hen1orrhage, ,vhat are the 
imn1ediate symptorns which rnanif est themselves 
in such a case as that, sir~ A :Manifestly a blow 
sufficiently severe to produce some tearing of the 
structure of the brain must be so severe as to 
shake the brain with that force that is necessary 
to produce that laceration, and that shaking of 
the brain we speak of as concussion, and where 
you have a concussion sufficiently severe to pro-
duce a laceration there is an immediate uncon-
sciousness and symptoms preceding, immediately 
following the injury. 

Q Doctor, going back to mastoiditis for just a 
moment, does the age of the patient make any 
difference in determining whether the case is a 
serious one or not? Does it add to the serious-
ness at all? A Only in the general sense that a 
young person has more resistance to infection 
than an older person has. 
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Q Coming back to cerebral he1norrhages and 
paralytic strokes, what condition does a stroke 
brought about by cerebral hen1orrhage where 
there has been no traun1a or violence-what con-
dition does that leave a patient in generally? A 
That is, as I have previously stated, always a 
condition of hardened arteries, and usually with 
the hardened arteries there is a narrowing of 
the arteries. That leads to some mental or nerv-
ous degeneration which is dependent on the area 
of the brain involved. 

Q Can you state, doctor, whether or not a 
defect in memory and lack of concentration is an 
incident to a paralytic ·stroke brought about by 
cerebral hemorrhage where there has been no 
accident, where they has been no physical vio-
lence~ A Yes. 

Q Doctor, assume that a n1an fifty-seven 
years old, who has had an active physical career 
as a consulting engineer, has had an operation 
for double mastoiditis in October, 1925; that fol-
lmving this operation he was unable for sorne 
time to resun1e his usual work and to o·o to his 
ffi 

b 

o ce in New York; and that in December he sus-
tained a cerebral lwrnorrhage resulting in a 
stroke of paralysis; tlrn t in the following l\1:arch, 
that is l\1:arch, 1926, he had a second cerebral 
hemorrhage resulting in a second stroke. As-
sume further than in August, 1926, this man 
struck his head against a plank about two inches 
in thickness; that therr was no loss of conscious-
ness at all, either partial or total; that he walked 
from the scene of the accident to his house; that 
he was conscious thereafter until his physician 
got there two days later; and that later on a few 
days after this ac:cident he sustained a third 
cerebral hrmorrhng·e resulting in a third stroke 
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of paralysis. Now, doctor, is it possib le with any 
reasonable degree of probability to exclude from 
the third stroke which this man had the results 
and conditions brought about by the double mas-
toiditis and by the two strokes of paralysis that 
this man received. 

Mr. Merrill: I object to two things, if the 
Court please, in the question. First there 
was testimony that Mr. Thompson was 
dazed; so that the statement is inaccurate 
that there was no partial unconsciousness. 
If my recollection is right, Mr. Earl testified, 
not that :rvir. Thompson walked home, but 
that he helped Mr. Thompson hon1e. 

(Argument.) 
The Court: I allow the question. 
Mr. Merrill: I ask an exception. 

Q Now, doctor, do you want that question 
read by the stenographer 1 A Only the last 
part. 

(Last part of previous question read by 
stenographer as follows: "Now, doctor, is 
it possible with any reasonable degree of 
probability to exclude from the third stroke 
which this man had, the results and condi-
tions brought about by the double mastoidi-
tis and by the two strokes of paralysis that 
this man received 1 '') 

A In my opinion you cannot exclude those re-
sults. 

Q Would it or would it not be a natural in-
ference in such a case, based upon your medical 
knowledge, that if this man had had the ,se two 

40 

73 
James S. Green, direct. 

strokes which have been described, he would be 
likely to have a third stroke even without any 
intervening accident? . 

Mr. Merrill: I object to that question for 
this reason, that it appears that cerebral 
hemorrhages may be caused from a number 
of reasons; · also that they may be of dif-
ferent degrees of seriousness. Now, there is 
nothing in this case which shows how those 
initial attacks occurred, nor the seriousness 
of those attacks, nor whether they were re-
lated to each other in any ·way. So I think 
that placing the dependence of the third 
upon the first two is wholly inadequate a 
foundation. 

The Court: It i,s all the foundation that 
we have, and the practical question put to 
Dr. Green is whether, if a man has had two 
strokes, be they severe or be they light or 
he they from one cause or from another, he 
most probably will have a third stroke. That 
is the question. 

:Mr. Tomlinson: That is exactly it. That 
is what I tried to express. 

The Court: · Tlrn t is the question. 

By the Cou1'f. 

Q If a man had two strokes, be they heavy 
or light, two paralytic strokes, be they heavy 
or light, is it probable that he ·will get a third 
stroke? A Shall I answer it? 

Q Yes. A Yes. 

By Mr. Tomlinson. 

Q In saying that he will probably have a third 
stroke, do you mean that he will probably have 

10 

30 

40 



10 

74 
James S. Green, direct. 

a third stroke even without any intervening acci-
dent of any kind? A Yes. 

~Ir. Tomlinson: Cros,s examine. 

By the Court. 

Q Doctor, one question before the cross ex-
amination. If a man has had two strokes, say 
from a diseased condition and not from a trauma, 
neither one of them due to a trauma, would the 
fact of a blow or trauma increase the chances of 
having a third paralytic stroke from the original 
reasons? Do you get what I mean? A I do. 

Q Whether the blow or trauma would bring 
on, because of the previous conditions, that para-
lytic stroke which the blow or trauma would not 

20 bring on if he hadn't had such a condition as 
caused the first two? A I believe that a trauma 
of sufficient force would be more liable to bring 
on the apoplexy or cerebral hemorrhage, yes, if 
there was the diseased condition of the arteries 
existing beforehand. 

Q In other words, Dr. Green, is it probable 
that a blow would bring on a stroke because of 
the diseased condition of the man's arteries, 
which diseased condition would not have brought 

30 it on if it hadn't been for the trauma? A It 
depends entirely on the severity of the trauma 
or injury. If it is simply a slight knock on the 
head, I don't believe it would produce an apo-
plexy. You have got to have something within to 
raise the blood pressure sufficiently high to make 
that artery break, and I can conceive that being 
struck on the head or anywhere else in the body 
would cause the victim to stiffen up and re ,sist 
and in that way raise his blood pressure, but 

4 0 whether it would sufficiently to break the artery 
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or not depends entirely on how severely he re-
sists any injury. 

Q Is a man more likely to have a paralytic 
stroke from a blow if he is in a diseased con-
dition that has caused two previous paralytic 
strokes, than he would be from a blow of the 
same severity if he did not have the two previous 
paralytic strokes from a diseased condition? A 
I think I have answered that by saying that it 
depends entirely on how high he raises his blood 
pressure in meeting that injury. 

By Mr. Tomlinson. 

Q Doctor, do you think that a blow would be 
sufficient to cause the third stroke if the blovv 
was not sufficiently severe to render the person 
unconscious? A In my opinion it would not be 
sufficiently severe to produce an apoplexy. 

Cross examina.tion by Mr. Merrill. 

Q Have you ever known persons to develop 
conditions of this kind two or three or four days 
after a shock? A Your question is not suffi-
ciently definite to enab1e me to answer. I don't 
know just what you refer to by conditions of this 
kind. 

Q Could you have a hemorrhage develop two 
or three days after the shock of a blow, due to 
that shock? A Yes. 

Q Could you have that result without an in-
tervening total unconsciousness? A I think 
probably not. Where you have delayed evidence 
of hemorrhage it is usually where you have a 
hemorrhage from an artery which is known as 
the middle meningeal artery inside of the brain. 
That is usually found where there is some frac-
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ture of the skull, and it is conceivable that that 
hemorrhage can go on so slowly that it does not 
give you the symptoms of paralysis until the 
collection of blood is large enough to press on the 
motor area, and then these symptoms develop . 
Those are the typical cases where you have de-

10 layed paralysis come on sometimes after the r e-• 
ceipt of the injury. 

Q It might come on even a ·week or two week s 
after? A Oh, I think not. I think not. 

Q But it might come on two days after? A 
Usually within the first twenty-four to thirty-six 
hours. Depends entirely on how large the open-
ing is in the ves·sel as to how rapid it is. 

Q It is not uncommon, is it, for a shock to be 
the critical cause of some forms of latent disease 

~O or undeveloped disease? For exa·mple, delirium 
tremens may be precipitated by shock? A De-
pends entirely on what you mean by shock, sir. 
If you mean by shock, trauma, yes. Trauma will 
bring out the symptoms of delirium tremens, but 
shock and trauma aren't the same thing. 

Q Some forms of disease like pneumonia ma y 
be brought to a crisis by some form of trauma ? 
A I don't know what you mean by '' bringing 
pneumonia to a crisis.'' Pneumonia subsides in 

30 a certain proportion of cases by crises. By that 
we mean sudden falling of the temperature and 
t~en the diseas .e is over, if that is what you mean, 
SU. 

Q I mean by that, may a person develop 
pneumonia following some form of shock or 
trauma where the pneumonia might have been 
indefinitely delayed except for the shock? A 
No. Pneumonia is always an infection of th e 
lung, and without that infection being there you 

40 can't have pneumonia. Of course, injury will 
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lower our resistence to the infection, but that is 
not the exciting cause. 

Q Then a shock may so far lower the resist-
ance to an existing infection as to permit the in-
fection to become immediately active ? A I 
didn't say that, sir. 

Q I am asking you a question. The lowered 
vitality due to a shock may permit an infection 
to develop which, except for the shock, might not 
have developed at all? A I don't under •stand 
what you mean by shock. If you will determine 
for me whether you mean injury or trauma I 
can answer your question. 

Q I mean the shock accompanying a trauma 
or blow, like a blow on the head, or even a broken 
leg? A In the vast majority of instances you 
have trauma without shock. 

Q But that is hardly an answer to my ques-
tion. A I can't ansvver your question because 
I don't know what you mean by shock. 

Q I mean by shock the result of a blow or 
other condition which so far affects the physical 
condition as to lower its vitality and its resisting 
powers. A That is not shock. 

Q Irrespective of what it is, may that con-
dit ion permit the development of something that 
might oth erwise remain dormant ? A I can't 
answer your question, sir. 

Q I-Iave you ever seen :Mr. Thompson ? A 
Never , that I know of. 

Mr. Merrill: That is all. 
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CHARLES B. LUFBURROW, a witness pro-
duced on behalf of the defendant, being duly 
sworn ac cording to law, on his oath saith: 

Direct examination by Mr. Tomlinson. 

Q Doctor, where do you live 1 A Plainfield, 
New Jersey. 

Q Are you a practicing physician of the State 
of New Jerseyf A I am. 

Q For how long a period of time 1 A 
Twenty-eight years. 

Q What medical college did you graduate 
from 1 A University of Maryland. 

Q Are you connected with any medical in-
stitutions 1 A Attending surgeon, Muhlenburg 

20 Hospital, Plainfield, New Jersey. 
Q Doctor, you didn't examine Mr. Thompson, 

did you 1 A No, sir. 
Q Will you tell us what your definition of 

mastoiditis is doctor 1 A Mastoiditis is an in-' flammation of the mastoid cells, the mastoid 
being this bone on the side of the head here ( in-
dicating), and this bone inside is much like 
honey-comb, has little cells in it much like the 
honey-comb in which the honey i•s deposited. The 

3 0 infection usually follows a cold in the head, ex-
tends through the eustachian tube, ·which is a 
tube that communicates with the mouth here, one 
end of it opening into the throat and the other 
end into the middle ear. This middle ear be-
comes inflamed. As the germs that inhabit that 
region grow, there i~ an effusion of serum that 
takes place in there, and then that serum finally 
turns into pus and this pus finally finds its way 
into the mastoid cells with an accompanying death 
of bone. 40 
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Q Is it a serious ailment or not 1 A Cer-
tainly is. 

Q What is a double ·mastoiditis 1 A Double 
mastoiditis is when that same condition exists on 
either side of the head, both sides at the same 
time. 

Q Is an operation of mastoiditis a major or 
minor operation, doctor 7 A Major operation. 
Always so regarded, I think. 

Q Is it or is it not attended with a great 
deal of pain 7 A It is. 

Q Is an operation of double mastoiditis m.ore 
serious or not than an operation uf single mas-
toiditis 1 A Much more, sir. 

Q Now, doctor, after an operation for mas-
toiditis are there or are there not likely to be ' some future results 1 A Yes, sir, there are. 

Q Will you describe 7 A 1\1:any times there 
is a secondary abscess which forms. :Many times 
there is some distress in the hearing. 

Q Is there any particular time within which 
those results will manifest the ·mselves 1 

Mr. Merrill: I object to this line of qnes-
tioning, if the · Court please, because there 
is nothing whatever to indicate that there 
,,,as not a perfect healing after the opera-
tions upon l\!f r. Thompson, and there is abso-
lutely no evidence of anything having since 
occurred comwcted either directly or re-
motely with that trouble. 

Mr. Tomlinson: Of course that is what I 
am trying to bring out by this witness. 

The Court: I will allow the question. 
:Mr. Merrill : Exception. 
(Last question read by stenographer .) 

10 

30 

40 



80 
Charles B. Lu/burrow, direct. 

A I have known them to manifest themselves 
two years after an operation for mastoiditis. 

Q Doe,s the age of the patient play any part 
in mastoiditis 7 A Certainly so. 

Q Is an operation for mastoiditis more seri-
ous and more likely to be fraught with after-re-

lO sults in the case of a person of years or not 7 A 
I think the same thing obtains in mastoiditis as 
in other major operations, the younger the 
patient the more likelihood of repair. 

Q And after a person has been suffering 
from mastoiditis and has had an operation for 
double mastoiditis, in what condition is the per-
son's general health likely to be for some time 7 
A Well, he is apt to be weakened, his resistance 
run down. He is much more feeble than he was 

20 before he was suhjected to this operation. 

30 

40 . 

Q Now, doctor, what is a cerebral hem-
orrhage 1 A A cerebral hemorrhage caused by 
what7 

Q Caused by anything. Caused by disease 
or by violence7 A It is a condition in which 
blood is extravasated or exuded from a tear or 
rent or hole in a blood vessel within the cranium. 

Q What is that likely to result in 1 Cerebral 
hemorrhage 1 A That would be determined by 
the amount of hemorrhage and by the location of 
the-by that part of the brain which was burst 
open by the resulting clot. 

Q vVill a cerebral hemorrhage cause a stroke 
of paralysis 7 A It will and does. 

Q What other causes than cerebral hem-
orrhages, if any, are there for a stroke of paral-
ysis 1 A Well, the ordinary stroke of paralysis-
we speak of a stroke of paralysis as being a con-
dition in which a blood vessel in the brain has 
bursted and blood has exuded from this opening 
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in the blood vessel caused by a hardened, brittle 
condition of the blood vessel, usually found after 
forty-five. 

Q Take t'he case of a person who has sus-
tained such a stroke, what is the reasonable prob-
ability with regard to their having a second 
stroke 7 A Well, if his blood vessels are in con-
dition to cause him to have the first one, the same 
cause still operates and he may get the second; 
most apt to get the second one. 

Q And does age play any part in that 7 A 
Yes. 

Q What part does it play 7 A I think the 
older a person is the more apt he is to have such 
a condition as that. 

Q N o,v, if a person has had two of those 
strokes ,~1hat would yon, as a medical man and 
surgeon, look for with reference to a third 
stroke '? A vVhy, I think it is generally acknowl--
edged all over the world by everybody, physi-
cians and laymen alike, that a person like that is 
certainly disposed to a third one. 

Q }lay there be a cerebral hemorrhage and a 
paralytic stroke as a result of a blow or a 
trauma, A vVell, there may be a cerebral hem-
orrhage as a result of a trauma, but we just 
don't call that paralytic stroke . That is, the 
ordinary tenn of paralytic stroke rather signifies 
cerebral apoplexy. It is sort of a synonymous 
term with cerebral aporilexy. 

Q vVell, if the person has had a cerebral apo-
plexy or a cerebral hemorrhage, bursted blood 
vessel in the brain and the consequent stroke, 
whatever you call it by, as a result of trauma, 
what symptoms manifest themselves 7 . A The 
symptoms are determined by the amount of 
blood that comes out of this opening in the ves-
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sel and the location of the brain that is pressed 
upon by this resulting clot of blood, this mass of 
blood which becomes clotted. 

Q 11ay a person, in your opinion, receive a 
blow which ,vould cause a cerebral apoplexy or 
cerebral hemorrhage sufficient to bring about a 
stroke without being rendered unconscious~ A 
Not in my judgment; no, sir. 

Q Now, doctor, take the case of a man fifty-
seven years of age who has spent an active 
career in various parts of the country as consult-
ing engineer, who in the latter part of 1925 sus-
tains a condition of double mastoiditis, and in 
October is operated on for double mastoiditis, 
for some time after the operation is unable to 
attend to his business, and in the same- year, De-
cember or thereabouts, sustains a stroke brought 
about by cerebral hemorrhage or cerebral apo-
plexy, and in :.March, 1926, sustains a second 
stroke, and in August, 1926, he receiv~s a blovv 
on the head but is not rendered unconscious, 
,valks to his home, and remains there conscious 
until the arrival of his physician two days later. 
Assume that shortly thereafter he receives a 
third stroke. In your opinion, is it or is it not a 
reasonable inference that the third hemorrhage 
was a natural sequence of a disease of the cere-
bral vessels which had been in existence for a 
long time. 

Mr. Merrill: I object on the same ground 
as before, that it does not appear that hr 
·was not partially conscious. 

The Court : Overruled. 
Mr. Merrill: Exception. 

A Inasmuch as it is the result of human ex-
4 0 perience, I think, on the part of doctors, and cer-

83 
Charles B. Lu/burrow, cross. 

tainly my own experience, I know that one at-
tack predisposes to another, and two attacks cer-
tainly render a third one much more possible 
than a second one. That is a course that one 
would expect to follow in such a case. 

By the Gou.rt. 1.0 

Q Niuch more possible or much more proll -
able, which~ A Niuch more probable. 

By Mr. Tomlinson. 

Q In such a case can you in any wise at all, 
even though there was this accident, exclude the 
probability that the mastoiditis and that the 
first two strokes were connected up with the 
third stroke~ Can you exclude that~ A Yes. 

Q I 20 say, can you~ Did you get my question? 
A I say one would be expected to follow tho 
other. It is just a natural sequence of eyents. 

l\!Ir. Tomlinson: All right. Cross examine. 

Cross examination by Mr. Merrill. 

Q After a second stroke does it sometimes 
happen that a person lives for many years with-
out a thir<l A Yes. 3 O 

Q r:I.1hey may die from some cause totally dis-
connected with the trouble 1 A Certainly so. 

1'1 r. Merrill : That is all. 

4 o. 
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\VILLIAM J. ARLITZ, a witness produced on 
behalf of the defendant, being duly svvorn ac-
cording to law, on his oath saith: 

Direct examination by Mr. Tomlinson. 

Q Dr. Arlitz, where do you live~ A I live 
in IIohoken. 

Q Are you a practicing physician in this 
State~ A I am. 

Q For how long a time~ A Thirty-five years. 
Q Of what medical institution or institutions 

are you graduated~ A University of JVIaryland. 

1\1r. Merrill: Qualifications admitted. 

CJ Are you connected ·with any medical insti-
tutions~ A I am a visiting surgeon at Christ 
Ilospital, Jersey City; consulting surgeon at 
:Moses Taylor Hospital; and consultant of the 
State :Hospital for the Insane at Graystone Park; 
consultant of North IIudson Hospital. 

Q l[ave you been connected in State bodies or 
State medical boards~ A Director in charge of 
the Rehabilitation Department for Hudson 
County for the State of New Jersey. 

Q Doctor, did you examine Mr. Thompson, 
the plaintiff in this case~ A Yes. 

Q vVhen A On the 22nd day of N ovember 1 

1926. 
Q Where~ A At his home in Fanwood. 
Q ,Vhat sort of examination did you make 't 

vVhat did it consist of~ A \Vhy, it was rather 
a thorough examination. I went over him rather 
carefully, had a long conversation with him, then 
made a physical examination. 

Q l?rom that physical examination which you 
made of 1\!Ir. Thompson, what did you find~ A I 
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found that :Mr. Thompson was of the intellectual 
type, that in the course of our talk he had some 
memory defects for recent events. I found that 
he had had a severe operation some time prior to 
my c~xarninnt.ion. rrhat operation was for the 
correction of a mastoiditis on the right side and 
on the left side. 1-Iis general physical condition 
was perhaps sornm:vhat below normal. By that I 
mean his general resistance was below normal. 
He had no material alteration in his equilibrium; 
neither were his reflexes materially altered. 

Q "\Yhen you speak of reflexes, what do you 
mean 1 A I mean certain signs that are found 
in connection with certain nervous diseases. IIis 
reflexes were of the normal type. 

Q IIow do you determine reflexes~ That is 
what I n1ean. A Reflexes are determined by 
placing the man in the upright posture, and then 
shadO\v the eyes to see whether the pupils con-
tract and dilate. 11hat is one. The second re-
flex that was deterrnined ,vas the deep knee jerk. 
Under certain circun1stances the knee jerks are 
absent. Under other cirrumstances they are ex-
aggerated. So far as I could determine they 
appeared normal to rne. I had him stand in the 
npright posture with his eyes closed to see if 
there was any unusual swaying. 

Q \Vas there~ A There was not. 
Q A 11 right, sir. Go ahead. A I decided 

that :Nir. Thom1JSon 's general resistance was be-
low the average, and I also decided that his mem-
ory defects, not knowing of any other condition, 
I decided that his memory defect was one that is 
common and charaeteristic in men of his years 
who have undergone a serious illness. 

Q vV ould you or would you not consider n, 

double mastoiditis, nn operation for a double 
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mastoiditis, such serious illness? A I regard it 
as a very serious condition. 

Q Does or does not a double mastoiditis leave 
a memory defect commonly? A The mastoiditis 
in itself, no, but the illness in connection with it 
does. A man's resistance is lessened to a very 
material extent because of the illness, and at his 
time of life, at my time of life, ·we are all prone 
to have, even without illness, to develop a mem-
ory defect for recent events, and that grovvs 
v,~orse as we grow older. 

Q I-lad he the free use of his legs and arms 
when you examined him? A Yes, he moved 
about the house. I wouldn't regard him as fl 

very active individual, but he presented no evi-
dences, no gross evidences of paralysis of the 
lower or of the upper extren1ity at the time of 
my examination. 

Q Now, doctor, ·what is a cerebral hemor -
rhage 1 A By a cerebral he1norrhage we ordi-
narily n1ean a rupture of a blood vessel within 
the cranial cavity, a rupture of one of the blood 
vessels of the brain. 

Q And what is a cerebral apoplexy? A A 
cerebral apoplexy, when we say cerebral apo-
plexy we mean that a man has had a hemorrhage 
or a bursting of one of the blood vessels of the 
brain, and that in connection therewith there are 
certain symptoms. Those symptoms are in the 
first instance an unconsciousness that 1nay be 
con1plete or not con1plete, a very decided defect 
in the respiratory movement at that particular 
time, and finally some evidence of paralysis. The 
paralysis is in proportion to the amount of the 
hemorrhage and in proportion to the pressure 
that this hemorrhagic mass makes upon certain 
centers of the brain. 
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Q If a person has had a cerebral hemorrhage, 
an apoplexy, and a stroke, what are the chances 
or probabilities of that person having a second 
stro ke? A The chances of a subsequent attack 
are more than probable. If a n1an has a stroke 
or a motor or a sensor paralysis, that is due to a 
plugging up of a vessel or because a certain area 
of the brain has been deprived of its blood sup-
ply, the probabilities are that that will ren1ain 
just as it is, because that is due to a definite 
cause which rarely recurs. That is knovYn as an 
infarct, which gets in some part of the brain. If 
a man has a lessening of the calibre of the blood 
vessels of the brain, that produces an anen1ia of 
the brain, and the aneinia of the brain produces 
very decided 1nental disturbances. That is a 
thing that is progressive, grows worse. vVith a 
hemorrhage the probabilities are that that hem-
orrhage is brought about by an increase in the 
intracranial blood pressure. It n1ay be due to 
calcificatio~1 or it may be due to intoxication, and 
one attack predisposes to another. 

Q Does age play any ·part in that probability? 
A Apoplexy is a disease of the middle life and 
late life. It rarely occurs before the fiftieth year 
unless the individl-ial has had son1e very decided 
systemic infection in his early life, but the ordi-
nary individual "'Who suffers with cerebral apo-
plexy has his attacks usually after he is fifty 
years of age. 

Q Assun1e that an individual of the age of 
fifty-seven has had two hen1orrhages and two 
strokes, what then is the reasonable probability 
of a third? A The probabilities are that he will 
have a third, and that is a n1atter of con1n10n 
medical know ledge, and because of that know l-
edge all patients vi'l10 have had one cerebral, one 

10 

20 

:JO 

40 



10 

3 () 

88 
vVill-iam J. Ariitz, cZ,irect. 

attack of cerebral apoplexy, are warned how to 
live. They are warned how to diet themselves, 
how n1uch work to do, and how much rest to get, 
and ho,, 7 to avoid excitation if it can be done. 

Q That is where they have had the one 
stroke 1 A That is where they had had one. 
We always try to advise them how to live so they 
may prevent as long as possible the second or 
the third attack. 

Q May a cerebral hemorrhage be brought 
about by a trau1na or blow 1 A Yes, if the 
trauma is sufficiently profound it can do it in 
several ways. It can by a fracture of the skull 
with laceration of the cerebral tissue, or it can 
do it with a profound concussion with laceration 
of the cerebral tissue. 

Q In your opinion, is it reasonably probable , 
that a trauma or blow may have caused a cere-
bral hen1orrhage where that traun1a or blow was 
not of sufficient severity or of sufficient force to 
render the person unconscious 1 A It is not 
probable. After a severe trauma, even though 
there is no evidence of a cerebral hemorrhage, a 
gross cerebral hemorrhage, an individual might 
have what is known as a leak, a small hen1or-
rhage that would not produce these symptoms 
until twenty-four hours or thirty-six hours had 
elapsed, but such an individual would then and 
there have some very definite sympton1s. My 
experience has been that an individual of that 
kind would not be able to move about. I-Ie would 
have a very decided concussion with an injury 
of that kind, and the probabilities are that he 
would be rendereq. unconscious or semi-conscious 
and would not be able to get about. 

Q Doctor, in what condition does a cerebral 
4 o hemorrhage which brings about a cerebral apo-
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plexy and a stroke-in what condition is a man 
generally left after that 1 .,__I\_ Every time you 
have a cerebral hemorrhage, whether it is large 
or small, the scar that is le£ t produces some 
damage, always produces a damage. It is a 
damage that is never repaired. The defect, the 
mental or the memory defect that occurs in con-
nection therewith is in proportion to the size of 
the scar. That scar tissue is like scar tissue in 
any other part of the body. It is an ill-nourished 
tissue, cannot functionate like normal tissue. 

Q Is or is not a memory defect a co1nmon. 
result of a cerebral hemorrhage causing a cere-
bral ap.op1exy and a stroke, even where there has 
been no trauma 1 A It is a common symptom. 

Q Now, doctor, assu1ne a man fifty-seven 
years of age has had a very active career as a 
consulting engineer, mining engineer, in variou.3 
parts of the country, and assun1e that in the fall 
of 1925 he developed some trouble with his head, 
that that trouble is diagnosed as n1astoiditis, and 
that on October 20, 1925, he is subjected to an 
operation for double mastoiditis, that after that 
operation he is unable for some tin1e to attend 
to his norn1al occupation, norn1al affairs, busi-
ness affairs, and that in Decen1ber, 1925, he, as a 
result of cerebral hemorrhage or bursted blood 
vessel of the brain, as has been described by one 
of the 1nedical witnesses, suffers a stroke, that 
in March, 1926, he suffers a second stroke, that 
in August, 1926, he strikes his head against a 
plank but is not rendered unconscious, that he 
walks from the scene of the accident to his home 
and is not unconscious after arriving at his home 
and for two days later till his doctor is called, 
that when his doctor arrives he is not unconscious, 
that a fevv days thereafter he suffers a third 
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stroke-basing your answer upon your n1edical 
and surgical experience I ask you doctor, 
wheth er it is or is not a reasonable inference 
that the third hen1orrhage was a natural se-
quence of a disease of the cerebral vessels, which 
had existed in this person for a long period of 

l O time ? A My best judgment is that this is a 
natural sequence, and it is in harmony with my 
experience in clinics and in my general practic e. 

Q And in any event, in determining the caust~ 
of this n1an 's present condition, is it possible to 
exclude the idea and the probability that 1-he 
disease of the skull, that the mastoiditis, and 
that the bvo strokes were connected up with this 
injury ? A I think the one, th e first one and th e 
second one and the mastoiditis, the first stroke 

~O and the second stroke, I think that they have all 
been productive of a lessening of the general 
resistance, and the third is a continuation of th e 
disease. That is my best judgment. 

30 

Mr. Tomlinson: Cross examine. 
Mr. Merrill: No questions. 

STEW ART L. PACH, recalled. 

Direct examination by Mr. Tomlinson. 

Q Now, Mr. Pach, when was it that you made 
this survey as a result of which you prepared 
this map? A March 5, 1927. 

Q On that day did you see Mr. Chippendale 
at the station? A Mr. Chippendale was there 

4 o March 23, 1927. 
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Q Did he place the ladders and the plank in 
the position from which you prepared your sur-
vey? A Yes, sir, he did. 

Q Are they shown on your map in exactly 
the same position as he placed them for you 1 .A 
Yes, sir, they are. 

Q Now, will you just tell us how wide the 
south door of the women's waiting room is ? A 
The casing is three feet seven inches wide. ~I.1hat 
is this door on the south side of the women's 
waiting room. 

Q How long is this door; that is, the south 
door of the women's waiting room? A Seven 
feet six and three-quarters inches. 

Q How long is the plank, Mr. Pach? A 
Sixteen feet. 

Q How far away from the west side of the 
door was the nearest portion of the plank? A 
F rom the westerly door casing the nearest por-
tion of the plank was five feet. rrhat is the west-
erly door casing right here. 

Q How far from the easterly side of the door 
was the nearest portion of the plank? A The 
nearest portion of the plank was four feet six 
inches frorn the easterly door casing. 

Q Now, can you take the middle of the door, 
Mr. Pach, and ·give us the distance to the nearest 
point of the plank? A That would be four feet 
nine inches. 

Q Now, I direct your attention to a window 
on the south side of the station, and on the east 
side of the women's waiting room, and ask you 
how wide that window is? A The casing is 
for ty -four inches. 

Q How high is that window? A The bot-
tom sash is forty-three and three-quarters, and 
the top sash is forty-three and three-quarters. 
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Q How far, if you know, above the floor is the 
lower part of the window? A The bottom of the 
window is twenty-four inches above the floor. 

Q Now, you have shown on the easterly side 
of the station a board platform. Will you tell 
us where that board platform leads to at the 
north? A At the north the board platform is 
connected with a cinder walk which leads in a 
curve up to the next block, which is the corner of 
Martine avenue and Park avenue. 

Q Now, I call your attention to a door in the 
north side of the station of the women's waiting 
room, and ask you how wide that door is. A 
That is the same as the other door, forty-three 
in each case. 

Q And the height the same? A I didn't 
20 measure the height of that door. It is approxi-

n1ately the same. 

30 

Q Can you tell us whether the north door is 
on a line with the south door? A Yes, sir; on 
a direct line. 

Q Now, you have shown certain ladders here, 
have you, Mr. Pach? \iVhat is the nature of 
those ladders upon which the planks were put? 
A The nature of these ladders were two or-
dinary ladders leaned together at the top and 
bolted and the planks laid on the top of the two 
ladders. 

Q How high are those ladders? A The dis-
tance from the platform on which they were 
placed to the bottom of the plank was five feet 
three inches. The ladders extend about a foot 
above that. 

Q Now, Mr. Pach, I call your attention to the 
ladder at the west end of the plank, and I ask 

40 you how far beyond the west end of the southerly 
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door that ladder extends? A A little more than 
half way. 

Q vVill you take your pencil, please, and trace 
a line from the east end of that ladder up to the 
door, a straight line so as to show how much of 
the door that cuts? A Covers two feet and two 
inches of the door. 10 

Q How wide is the cement platform at the 
southerly part of the waiting romn; that is, from 
the won1en's waiting room? A From the wom-
en's waiting roon1 to the edge of the platform 
is fourteen and a half feet. That is this railing 
nearest to the railroad track. 

Q Mr. Pach, were you out at the station when 
the photographs were taken? A Yes, sir. 

Q Now, I hand you thirteen photographs and 
ask you to look them over and tell us whether ~O 
they correctly shmv the situation at that station, 
and also the exact position of the ladders and 
the plank as the condition was and as the position 
of the ladders ·was on the day that you were out 
there and made that n1ap? A Yes, sir; they 
all shovv the conditions correctly. 

Q Win you state whether or not your map 
shows the position of the plank and the two 
ladders exactly as they are shown in these photo-
graphs? A Yes, sir, it does. ~rn 

Mr. Tomlinson: Cross examine. 
Mr. Merrill: No questions. 

40 
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George A. Morris, dfrect. 

GEORGE A. MORRIS, a witness produced on 
behalf of the defendant, being duly sworn ac-
cording to la ·w, on his oath saith: 

Direct exarnination by Mr. Tomlinson. 

1 O Q Mr . l\,forris, you are a photographer? A 

20 

Yes, sir. 
Q With the firm of Underwood & Underwood ? 

A New York, yes, sir. 
Q I show you thirteen photographs and ask 

you whether you took those photographs? 

M.r. Merrill: I don't believe we need to 
go into that. 

Mr. Tomlinson: If you don't question 
them. 

Mr. Merrill: I don't question the accuracy 
of the photographs as depicting what they 
appear to depict. 

Mr. Tomlinson: I just want to put one 
question, then. 

Q: Will you tell us, Mr. Morris, whether when 
you took those photographs Mr. Chippendale, th e 
foreman painter, placed the ladders and the 

3 o plank shown in these photographs in the position 
in which you photographed them? A He did, 
Slr. 

Mr. Tomlinson: That is all. 
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ARTI-IUR CHIPPENDALE, recalled, for the de-
fendant. 

Dfrec t examination by l\{r. Tomlinson. 

Q I show you two ladders and a plank and 
ask you if they are substantially the same as 1 O 
were involved in this accident? A vVhy, it sits 
exactly the same way as ·what it was. 

Q Just go down there and make sure that 
they are in exactly the same position; that is, 
tha t the plank is in the same position and that 
the ladders are folded in the same way as they 
were on this day of this accident. 

(The witness leaves the stand and doeR as 
requested.) 

Q Just take the stand again. Now, I direct 
your attention to the same two ladders and the 
same plank and ask you if they are now in the 
same position as they ·were at the tiine of this 
accident. Do you understand 1ny question~ A 
You mean on which side of the station? 

Q I am not talking about the station. 
vVhether the two ladders and the plank, irrespec-
tive of the station , are in the same position, put 
together the same way as they were on the day 
of this accident~ A r:rhe ladders ·were put to-
gether, but the plank, the ladder should be pulled 
out a little bit on a diagonal shape. 

Q Is the height of the plank the sa1ne as it 
was~ A Exactly. .\ 

Q When you got there right after the acci-
dent ~ A Exactly. 

By th e Court. 

Q liow high ~ A Five feet. 
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Arthur Chippendale) recalled) cross. 

l\!Ir. Tomlinson: Did you measure that 
plank, Mr. Pach? 

Mr. Pach: Five feet three inches from 
the bottom of the plank. 

J\1:r. Tomlinson: You may cross examine. 

Cross examination by Mr. Merrill. 

Q During your painting, did you ever change 
the n10de of supporting the plank? A N.o, sir. 

By the Court. 

Q ,Vhat were you painting at the time it was 
in the position as shm;rn on the map? A The 
overhang. 

Q The overhang? A The overhang of the 
station. 

Q In other words, the men were painting over 
their heads? A They had finished the first 
stretch. 

Q ,Vhat is that? A ,Vas painting down the 
back of the floor. 

Q What? A They was painting on the floor 
on the back of the ladder, and two men what was 
supposed to be working on the scaffold, was off 
of the scaffold, had pulled it out of the way. 

Q Then they weren't using the scaffold at all 
at the time? A Not a the minute, no. 

Q Where were they painting at the time yon 
saw Mr. Thompson to the south of the plank-
ing? A One was at the bay window, the other 
by the door. 

Q How long had they been in that position? 
A I should judge five or ten minutes. 

Q And before that five or ten minutes they 
were on the plank, were they? A On the plank, 

4 0 yes, sir. 
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Arthur Chippendale) recalled, re-direct. 

Q Painting overhead, this overhang? A 
Yes. 

Q vVhere were the ladders and the plank 
when they were painting overhead? A Close 
up against the building by the door, by the door 
and the windo,v. 

Q How close to the building? How close to 
the door? A vVhy, the plank would be six 
inches or maybe a foot from the door to get at 
the overhang. 

The Court: That is all I have. 

By Mr. Merrill. 

Q I don't quite understand where the two 
painters were. Will you please tell us again? 

The Court: One at the door and one at 
the window. 

A One by the bay window and one by the door. 
Q And which is the bay window? A Marked 

right there (indicating). 
Q Oh, yes. A Right by this door (indicat-

ing). 

The Court: Indicating the south door of 
the women's waiting room. 

Q Were they painting there at the time of the 
accident? A Yes, sir. 

Q Both present? A Both present. 
Q What did they do at the tin1e of the acci-

dent? A I couldn't tell you that, sir. 

Re-direct examination by J\l{r. Tomlinson. 

Q Just one further question. 
charge of this painting, you have 
Mr. Chippendale? A Yes, sir. 

You were in 
already said, 
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Q Now, do you know what these n1en were 
going to do, what work they were going to do 
after they got through painting the bay window 
and painting by the door, as you have said1 A 
Finish up the end of the eave. 

Q Finish up the end of the eave 1 A In 
other words, the ceiling. 

Q1 To finish up the ceiling what, if anything, 
would they have to do with this scaffold 1 A 
Just pull it out maybe six inches more to get 
the two vents. There is three vents and the 
eave, and you can't reach the whole three. 

V,.,T ALTER MILLER, a ·witness produced on be-
half of the defendant, being duly sworn ac-
cording to lavv, on his oath saith: 

Direct exam.ination by 1\1:r. Tomlinson. 

·Q Mr. Miller, were you one of the two paint-
ers who were working near this scaffold at the 
tin1e of the accident 1 A Yes, sir. 

Q Where were you painting at the time of 
the accident 1 A Right behind the bay window. 

30 Q Right by the bay window1 A Yes, sir. 
Q And where had you been painting before 

that 1 A Well, before that I was on the scaffold 
doing the overhead. 

Q When you were doing the overhead on the 
scaffold, where did you haye the scaffold 1 A 
vVhen I was doing the overhead 1 

Q Yes. You said you were doing the over-
head. A I was on top of the scaffold. 

Q I said, where did you have the scaffold 1 

40 A Close to the door. 

99 
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Q How long had you been painting by the 
bay window before this accident happened 1 A 
Five or ten n1inutes. 

Q V\Tha t were you going to do after you got 
through painting the bay window 1 A Why, 
finish the ceiling off. 

Q The ceiling at that end of the station 1 A 
Yes, sir. 

Q To get to the ceiling what would you have 
to use, if anything1 A We have to use a scaf-
fold, yes, sir. 

Q And where would you have to have the 
scaffold to get to the ceiling 1 

The Court: The ceiling of ,vhat 1 

A That is the overhead. 

The Court: ':I.1he ceiling of the overhead. 
Yes, go on. 

A (Continuing.) Well, we would have to put 
the plank back farther or at least the scaffold 
back farther to reach it again. 

Q How n1uch farther 1 A Oh, I will say a 
foot. 

Q Now, did you see the accident 1 A No, 
sir. 

Q Did you see Mr. Thon1pson right after the 
accident1 A Yes, sir. 

Q Where was he 1 A I-Ie was on this side of 
the scaffolding. 

Q Which side 1 A That is this side of the 
track. 

Q Now, what do you mean by that1 A (No 
answer.) 

.. 
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By the Court. 

Q Was he between the door and the scaffold 7 
A Right over here. 

Q Was he between the door and the scaffold , 
or was he outside of the scaffold 7 A Outsid e 
the scaffold. 

Q How far outside 7 How far from it 7 A 
From about a foot, a foot and a half. 

Q How near was the scaffold to the door 7 
A Five feet, about. 

By Mr. Tomlinson. 

Q Did you see Mr. Earl 7 A Yes, sir. 
Q Where was he 7 A I-Ie was inside be-

t-ween the door and the scaffold. 
Q How was Mr. E'arl dressed 7 Did you no-

tice 7 A He had a cap and golf suit on, knick-
ers. 

Mr. Tomlinson: Cross examine. 
Mr. Merrill: No questions. 

l\!IOlVIADO MOLINO, a witness produced on 
behalf of the defendant, being duly sworn ac-
cording to law, on his oath saith: 

Direct exa .mination by Mr. Tomlinson. 

Q Now, Mr. Molino, were you the other 
painter who was working with Mr. Mueller 7 A 
Yes. 

Q What were you doing when this accident 
occurred 7 A I was standing there near th e 
door. 

Q Standing near the door 7 A Painting. 

101 
Momado 'JJl!olino, direct . 

Q Painting near the door 7 A Yes, sir. 
Q Painting near what door 7 A By that 

door there, by the window. 
Q Well, the south door or the north door 7 A 

North door. 
Q Was it the door nearest to the railroad 

tracks ? A Yes, nearest to the railroad tracks. 
Q I-lad you seen Mr. Thompson before the 

accident 7 A Yes, I did. 
Q I-lad you seen Mr. Earl before the acci-

dent ? A Yes, I saw them both; was talking 
together. 

Q Where did you see them 7 A I saw them 
here in the corner of the news stand. 

Q Were they inside the station or outside 
the station? A Outside. 

Q Did you see the accident 7 A No, I didn't 
see the accident. I was working when the acci-
dent happened. 

Q Did you see it1r. 11ho1npson right after the 
accident ? A Yes, I did. 

Q Where was he then °1 A Was outside the 
ladder. 

The Court: Indicating the south of the 
ladder. 

Q That is behve en the ladder and the tracks 7 
A Yes. 

Q Did you see :Mr. EJarl there f A Yes, I 
did. 

Q I-low was Mr. lDarl dressed 01 A r11hey 
was both of them together when I saw them. 

Q ,Vhat sort of clothes did Mr. Earl have on °1 

A I-Ie had knickers on with a cap. 

] 0 
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Q Now, how long had you been painting 
there? A Oh, about ten minutes, something 
like that. 4 o 
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Q ,Vhere were you going to paint after you 
got through painting there? A I was going to 
paint the ceiling. 

Q Could you get to the ceiling without using 
the scaffold? A No. Didn't get to the ceiling. 

10 Mr. Tomlinson: Cross examine. 

Cross examina.tion by Mr. Merrill. 

Q Will you please indicate on the map there, 
just where you were while you were painting at 
at the time of the accident? A Yes, sir. 

By Mr. Tomlinson. 

Q Do you understand the map? A Yes, sir, 
20 I do. I was working right here (indicating). 

30 
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By Mr. Merrill. 

Q Were you painting the floor or the side 
wall? A The side wall, the weatherboard. 

Q Where did you first see Mr. Earl? A I 
saw him here, coming out of this corner here 
(indicating). 

Q Where did you first see him after the acci-
dent? A Right here (indicating). 

By the Court. 

Q Earl? A I saw both of them · together 
here (indicating). 

By Mr. Merrill. 

Q Did you see Mr. Earl at any time between 
the plank and the waiting room wall? A No, 
I didn't. I saw Mr. Earl here (indicating). 
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JJf.omado Molino, cross. 

The Court: Indicating the south of the 
ladder. 

Q When you saw Nir. Earl first, what were 
you <loing? A I was working here (indicating). 
I looked up and I saw Mr. Earl here. Then I 
kept right on and do my work. 1 O 

Q Did you turn around to see Mr. Earl? 
A Well, I happened to be turned around when 
I saw him in the corner. rrhen when I saw hirn 
again I saw him here (indicating). 

Q vVhen you saw Mr. Earl at the corner, was 
he alone or with Mr. Thompson? A Was with 
.Mr. Thompson. Both of them was talking. 

By Mr. Tomlinson. 

Q Both of them what? A vVas talking and 20 
vvalking. 

By Mr. Merrill. 

Q And when you next saw Nir. Earl he was 
by the plank? A Yes. I saw he was right 
here by the plank (indicating). 

Q You didn't see either of then1 go from the 
corner to the plank? A No. 

Q You heard nothing when the accident oc-
curred. You heard no exclan1ation or sound? A 
No. 

Nir. rron1linson: I don't think he knows 
·what exclamation n1eans. 

Q V\That drew your attention to the fact that 
there was an accident? A ·vv en, I happened to 
look over. 

Q Then there was nothing to call your atten-
tion to it except the fact that you accidentally 

30 

happened to turn around? A No. 40 
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Q What did you do when you saw there had 
been an accident 1 A Well, I asked hi1n if he 
got hurt and he was talking to me-

Mr. Tomlinson: I submit any conversa-
tion is not relevant, not proper cross exam-

10 ination. 

20 

-Q Did you see anyone else there except your -
self and 1\1-iller and Mr. Earl and N[r. Thomp-
son 1 A I saw the agent was inside there, and 
the fellovi7 in the nevvsstand. 

Q And where was the agent when you saw 
him 1 A V.,T as inside when I saw him. 

Q And that was after the accident 1 A No, 
before the accident. 

Q You saw him inside before the accident 1 
A Yes, sir. And after he came up when the 
accident happened, he came up. 

Q You didn't see · Mr. Chippendale there1 A 
No, I didn't. 

Q You didn't see Mr. Chippendale 0? A I 
saw him after the accident. 

Q But you don't know where he was at the 
time of the accident1 A No. I was working. 

30 
By the Court. 

40 

Q You say you saw them come out. Did yon 
see them come out 1 A After the accident. 

Q Who 1 A The foreman. Chippendale. 
Q Came out of where 1 A VVhere them two 

fellows was by the planking. 
Q What do you mean 1 Came out of where? 

A From where they was standing there by the 
platform. 

Q Did you see Mr. Tho1npson go inside the 
station ? A No, I didn't. 

103 
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Q Did you see him con1e out of the station 1 
A I didn't. ,Vhen I see hin1 I sa v,,7 he was by 
the plank. 

Q VVhen you saw him at the news stand 
corner what was he doing? A I-Ie was walk-
ing. 

Q Walking? A Yes, sir. 
Q About how long was it fro1n the tin1e that 

you first saw 1\1:r. Thompson and Mr. Earl at 
the news stand corner that you saw the two of 
them to the south of the plank that was on the 
ladder 0? 1-:Iow long a tin1e was that? A About 
two n1inutes, about a minute or two. 

The Court: Did I understand that the 
testimony was that he came out of that door ? 

1'1r. Tomlinson: The only testimony to 
that effect, if the Court please, is the deposi-
tion of Mr. Thompson in which he says that 
he can1e out. 

The Court: Can1e out of that door 1 
Mr. Tomlinson: Yes. Mr. Earl says that 

he didn't see him go into the station. 
:.Mr. Merrill: May I amplify that a little 

further to m·ake it clear, that :Mr. Earl's 
testiinony was that as they can1e along by 
th e building 1\fr. Earl continued to come 
around on this end, and Mr. Thon1pson went 
through this door, and the next he saw of 
hiin was when 1\1:r. Earl came around here 
and he saw hin1 close to the door crouched 
under the plank. 

Mr. Tomlinson: Now I sU'bn1it, if the 
Court please, that that is not accurate. 1\1:r. 
Earl never said that he saw :.Mr. Thompson 
go over to this door . I-Ie said he saw him 
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going towards the door to the station. He 
didn't say which door and he never said 
that he saw him near the door. 

~Ir. Merrill: That is all. 

By 111. r. Tomlinson. 

Q vVho was your foreman? A Chippendale. 

Mr. Tomlinson: That is all. 

HORACE G. YOUNG, a witness produced on 
behalf of the defendant, being duly sworn ac-
cording to law, on his oath saith: 

20 Direct examina.tion by Mr. Tomlinson. 

30 

Q Mr. Young, where do you live? A Fan-
wood. 

Q ,Vhom do you work for? A Union News 
Company. 

Q Where do you work? A At the station . 
At the stand at the station. 

Q What station? A Fanwood. 
Q What do you do there? A News agent. 
Q For whom? A Union News Company. 
Q Who pays you? A Union News Com-

pany. 
Q Who gives you your orders? A Union 

News Company. 
Q Do you receive and did you receive any 

orders and instructions from the Central Rail-
road Company? A No. 

Q In what part of the Fanwood station did 
you have or did you control the Union News 
stand? A It is this corner down here (in-

4 O dicating). 
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The Court: The southeast corner. 

Q Don't go talking about the map unless 
you understand it. A Yes. 

Q Did you know Mr. Thompson? A I did. 
Q For how long a time had you known him? 

A Ever since I have been in Fanwood. 
Q How long has that been, approximately? 

A I don't know. Fifteen or twenty years. 
Q· Did you serve him his paper regularly? A 

Yes. 
Q llow would you serve it to him? A vVhy, 

I leave at nine or quarter-after nine in the 
morning, and generally he don't get down there 
by that time since he has been sick. rrhere was 
a rack inside the station in which his paper was 
placed in as I went home. 

Q ,,r ould you mark his name on the paper ? 
A Yes, his name was marked 011 the paper, his 
with several other papers. 

Q Where was this rack on this n1orning, Mr. 
Young? A Between the window and the door 
on the inside. 

Q Can you point out on the rnap between what 
window and what door? A Right down there 
(indicating). 

Mr. Tomlinson: 1\![ay l put a "Y" there 0? 
The Court: Put "N" to indicate news-

paper. 
Mr. Tomlinson: "N" and "Y," if I may. 

Q And then after putting his paper in that 
rack, what did you do on this morning? A I 
started to go home. 

Q How did you go out of the station? A 
rrhrough the door toward the track. 

1 0 
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Q That is the south door 1 A Yes. 
Q Then after getting out of the south door 

here, which way did you walk 1 A I came 
around under the ladder and out to this corn er. 
This is the southeast corner just beyond the 
stand. 

Q ·After getting to the southeast corne r, 
which way did you walk 1 A I started towar d 
that corner, toward that cinder walk. 

Q That is north 1 A Up through there. 

By the Gou.rt. 
Q What do you mean you had to go under 

the ladder1 A (No answer.) 

By Mr. Tomlinson. 
Q How did you get under the ladder? A I 

walked under the plank. 

By the Cou,rt. 
Q How close was it to the side of the build-

ing then 1 A I should say four or five feet. I 
didn't notice particularly. 

Q Why did you have to go under the ladder 
to get to the cinder walk ? A I had to get 
under that ladder to get out, come out onto the 
platform. 

Q Why, if it was four or five feet away from 
the door 1 A It wasn't on the back end; it 
wasn't the same. 

Q How much was it there? A I don't know 
how much it was back there. 

By Mr. Tomlinson. 
Q Was it possi !ble or wasn't it possible for 

you to walk around the east end of that ladder ~ 
A I don't know. 
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Q Could you walk under the ladder without 
stooping over 1 A ""\Vhy, I had to bend down a 
little. 

Q After you got over to the southeast corner 
and started to walk north, whon1 did you see, if 
anybody 1 A I hadn't gotten entirely to the 
corner; that is, th e southeast corner. 

Q You hadn't gotten entirely to the south-
east corner1 This corner you n1ean (indicating) 0? 
A No. This would lJe north. 

Q Which corner do you mean ? A This 
corner up here (indicating). 

Q The northeast corner 1 A That corner up 
there, yes (indicating). 

Q Did you • see anybody 1 A Before I ca1ne 
to that corner I saw Mr. Earl and l\tlr. Thompson 
coming up the walk. 

Q vVhere were they when you saw them on 
the walk 1 A Th e cinder walk, just coming out 
to the platform. 

Q Up here (indicating) 1 A About in there 
(indicating). 

Q How far away \Vere they from you 1 A 
About twenty or thirty feet. 

Q Then what did you do 1 A Then I turned 
and went back, retraced 1ny steps into the station 
the san1e as I went out. I went to the rack to 
get the paper to pass it out to then1. There were 
several papers in there and it may have taken me 
a m01nent or so to find his paper, and by the 
time I can1e out it ·was all over. 

Q How long, approxi1nately, were you in the 
station before you can1e out 1 A I should say 
two or three minutes. 

Q When you came out, ·where ·was Mr. Thomp-
son 1 A Between the scaffold and the rail. 

1 0 
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Q Between the scaffold and the what1 A 
And the rail. 

Q You mean the tracks f A Track rail, yes. 
Q Where was Mr. Earl 1 A With him. Both 

of then1 outside. 
Q Do you ren1e1nber how Mr. Earl was 

dressed 1 A No. 
Q When you went into the station to get the 

paper, where did you go 1 What part of the 
station 1 A Between that door and the window 
by the news pa per rack. 

Q vVhy was it that you came back here to go 
into the station to get Mr. Thompson's paper 
when you had marked it with his initials 1 A 
I very frequently do that, seeing anybody coming 

~
0 

in that way, I go and take out their paper for 
them and pass it out to them. 

Q Did you or did you not know that Mr. 
Thompson had been ilH A Yes. That is one 
reason I went back. 

Q \Vhen you went into the station you say 
you went to the newspaper rack f A Yes. 

Q Did you go anywhere else 1 A No. 
Q Did you see Mr. Thompson come 1n 

through that door at any time f A No. 
30 Q Was he entering in the women's waiting 

40 

room when you went in to the rack1 A I 
didn't see. 

Q You didn't see him walk across or from 
the north door to the south door 1 A No. 

Q As I understand your testimony, Mr. 
Young, you came in here, got the paper, and 
started out, and then the accident was all over1 
A Was all over when I got out there, yes. I 
didn't see it at all. 
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By the Court. 

Q Was there anyone in the women's waiting 
room while you were getting that paperf A 
No. 

Q When you started back after seeting Mr. 
Thompson and Mr. Earl, did you see where they 1 o 
went 1 A No. After I turned n1y back I never 
saw them again until I can1e out with the paper. 

By 111r. Tomunson. 

Q The last time that you saw them they were 
together f A They were together. 

Q And the next tiine you saw the1n 1 A 
They were together. 

Q Now, had you seen the men painting around 
this station before the accident 1 I do not mean 0 
only that morning f A rrhey had been there 
four or five days, I should judge, something like 
that; I don't know how long. 

Q I-lad :Mr. Thompson been down to get a 
paper during any of the time that they had been 
painting around there 1 A That I don't know. 
You see they came so often after I had gone. 
The majority of the tin1e I leave the paper in 
the rack and they got the paper after I left. 

Q vVhat sort of day was it 1 A Clear. ao 

:Mr. Ton1linson: Cross exan1ine. 

Cross examination by :Mr. :Merrill. 

Q You say that Mr. Earl and :Mr. Thompson 
were about twenty or thirty feet away from you 
',rhen you saw them 1 A Yes, sir. 

Q Will you please indicate on the map about 
your position on that board platforn1 at the time 

40 
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you first saw them 1 A About up in here some-
·wheres (indicating). 

Q And where were Mr. Thompson and f!{r. 
Earl at that time 1 A Just coming out of the 
platform from the dirt, off the walk. 

Q When you walked back, did you go 1m-
l O mediately to the rack 1 A Yes. 

30 

Q How many steps did you take from the 
door to reach the paper 1 A I don't know. 

Q More than two steps~ A Yes; must be 
ten or fifteen, I don't know. 

Q You mean to say that the rack in right here 
under the first door~ A vVhy, it is anywheres 
fron1 the door jamb and the windows, no set 
place. There is a space in there (indicating), 
anywheres in that space. 

Q You don't recall where the rack was at 
that particular tiine 1 A Somewheres between 
that door and there (indicating). 

Q Did you do anything else except go im-
n1ediate]y to the rack, pick out the paper, and go 
immediately back1 A No. 

Q Then during the ti1ne in which you went 
from this door to this rack, picked the paper 
out and got back, Mr. Thompson and Mr. Earl 
had caught up the twenty or thirty feet away 
they were, the accident had occurred, and it was 
all over 1 A Well, there may have been-

Q Just say yes or no. A I can't answer it 
yes or no. 

By the Gou.rt. 

Q Go on. Answer it your own way. A 
There were a dozen or more papers in that rack. 
I had to select Mr. Thompson's fro1n that num-

4 o ber of papers, with his nan1e on it . 

.. 
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By ]JI[ r. Merrill. 

Q As you came back, who, if anyone, did you 
see beside Mr. Thompson and Mr. E·arI A 
'\Vhen I came back with the paper~ 

Q vVhen you came down the board platform 
after seeing Mr. Thon1pson approaching1 A 10 
Two men painting. 

Q Do you know ,vho the two men were 1 A 
The two 1nen that just testified. 

Q Did you see Mr. Chippendale1 A No. 
Q Did you see Mr. Staples 1 A No. 
Q Where was Mr. Molino i A I think he 

was painting around there. I am not sure. 
Q In front of the bay window1 A In front 

of the bay window, but I a1n not sure. 
Q v\There was the other one 1 A The other 0 

man was painting on the side. "\Yhich I don't 
know. 

Q vVhere was he painting 1 · On the floor "? .1\. 
On the floor or down the foot of the floor. 

Q Did you notice whether he was painting 
the floor or the side wall "? A lie wasn't paint-
ing the floor, but he --was painting under the 
window. 

Q vVill you please indicate on the map at 
what point each man was working, as you went 30 
in 1 A I can't tell whieh was which. One man 
,vas vYorking there, and one n1an was working 
here (indicating). \Vhich, I really don't know. 

Q What did you do when you saw that the 
accident had occurred 1 A "\Vhy, I came up and 
there was an accident, apparently a slight acci-
dent and I turned and went home. ' Q You paid 110 further attention1 A No. 

Q What did you do with Nir. Thon1pson 's 
paper 1 A I hm1tlc'd it to someone. 40 
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Q You don't know who? A I don't know 
,vhich one. I turned and went home. 

Q And said nothing to anybody? A No. 
Q Paid no further attention to it 7 A No. 
Q What was Mr. Earl doing at the time you 

came out? A The two of them were there to-
10 gether, standing there together. 

Q Standing together 7 A Yes. 
Q vVhat were they doing as they stood there ? 

A Nothing particularly. 
Q You didn't hand the paper to Mr. Thomp-

son 7 A I don't know. 
Q You don't recall that ? A I don't recall. 
Q But it was after the accident 7 A It was 

after the accident. 

20 Re-d,irect ex amination by Mr. Ton1linson. 

30 

40 

Q I show you a photograph marked Exhibit 
D. 3 and ask you if that shows the rack that you 
have ref erred to 7 A Yes. 

Q Does that show 7 Please state whether or 
not that shows the approximate location of the 
rack on the morning of the accident? A Yes, 
but it doesn't show the approximate number of 
newspapers there would be in at that time of the 
morning. It shows the location, the approximate 
location and the rack, but it doesn't show the 
approximate number of papers that would be in. 
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ARTHUR CHIPPENDALE, recalled. 

Direct examination by Mr. Tomlinson. 

Q Mr. Chippendale, if I recollect your testi-
mony correctly, you testified yesterday that you 
had been, or your gang that you were in charge 10 
of had been painting around the Fanwood station 
for about nine or ten days before this accident 7 
A About nine or ten days, yes, sir. 

Q Now, during those nine or ten days, ·while 
you were painting around that station; that is, 
you and your men; had you ever observed Mr. 
Thompson come to the station and in and around 
the station? A Yes, sir. 

Q Your answer is what, sir? A Yes. 

JVIr. Tomlinson: Cross examine. 
JVIr. Merrill: No questions. 

Mr. Tomlinson: That is all. Now, if the 
Court please, I offer in evidence an agree-
ment between the Central Railroad of New 
Jersey and the Union News Company, dated 
October 2, 1923, and covering the Fanwood 
station, among other stations, of the Central 
Railroad. 

Mr. :.Merrill: I object to its introduction 
111 evidence on the grounds that I stated 
yesterday. Shall I restate them? 

The Court: Yes, surely. 
Mr. Merrill: In the first place, the plead-

ing itself admits that the defendant had the 
control, management, and possession of the 
station. In that event they had the control, 
possess10n and n1anagement of it all, and 
they cannot nm, · den? what they have al-

20 
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ready admitted in their pleading as a part 
of the record. 
. I? t~e second place, there was an implied 
invitation, and if there was an implied invi-
tation the leasing of this particular part of 
the station is of no consequence. It is so 
:"el~ ~nown that I think the Court may take 
Judicial cognizance of the fact that the leas-
ing is for the advantage of the railroad com-
pany, that it is for the advantage of the 
patrons of the railroad company. The rail-
road company has an income fron1 it. That 
use and income is more or less affected by 
the u~e made by the public of it, that they 
are given a permanent place in the station a . ' conspicuous place, and inducements of an 
attractive character are made in order to 
invite the public to use it, and the public 
becomes an invitee. 

The third ground is the 'Well-known rule 
that where a landlord leases a part of the 
pre1nises, he still remains liable for those 
parts of the premises over which he himself 
retains control, and he is obligated to exer-
cise reasonable care not only toward those 
who come to the pren1ises for his particular 
purposes, but also with respect to any person 
who comes by the actual or implied invita-
tion, lawfully upon the premises, with ·re-
spect to the business of the lessee. The fact 
that there may have been a sublease is of 
no consequence, as was held in the Phillips 
case, to which I referred yesterday. 

(Argument.) 
The Court: I am admitting the paper 

over the objection. You may have an ex-
ception. 
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(Paper referred to entered in evidence and 
marked Exhibit D. 17.) 

Mr. To1nlinson: vVith that, if the Court 
please, we rest. 

:Mr. Merrill: No rebuttal. 

MOTION FOR DIRECTION OF A VERDICT. 

1\1.r. Tomlinson: May it please the Court, the 
defendant now moves for a direction of a verdict 
upon the grounds which I 1nentioned in my 
motion for a non-suit: 

10 

First, upon the ground that it affirmatively ap-
pears and is not controverted by any evidence 
whatsoever, that at the time of this accident, Mr. 
Thompson, the plaintiff, went upon the station ~O 
premises, not for a purpose connected with the 
railroad con1pany or the business of the railroad 
company, but solely for the purpose of buying a 
paper from the Union News Company, which was 
a licensee upon the prope ·rty of the defendant 
railroad company. It is our contention that under 
those circumstances and under those facts, none 
of which are in dispute, l\1r. Thompson occupied 
the status solely and simply of a licensee, and 
that that being so, our sole duty to him was to an 
refrain fron1 wilful or wanton injury; and in 
this case there is neither the allegation nor the 
proof of any such willful or wanton jnjury. That 
is our first ground. 

The second ground is that the plaintiff has not 
shown that the maintenance of the scaffold at 
the place and at the time of the accident was 
any act of negligence or any breach of any duty 
towards the plaintiff. 

(Argu1nent.) 4 0 
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:.Mr. Tomlinson: The third ground is that the 
plaintiff, under all the testin1ony, was clearly 
guilty of contributory negligence. 

(Argument.) 

COURT'S DIRECTION OF A VERDICT. 

The Court: This is a motion for a directed 
verdict as to a suit in which the plaintiff claims 
damages for an injury which, according ta the 
plaintiff's claim, was a very serious injury. It 
is the contention of the plaintiff that the result 
of the plaintiff's bumping his head against this 
plank resulted in a cerebral hemorrhage, which 

~O hemorrhage has had the effect of completely in-
capacitating him not only physically but almost 
to a totality of ordinary mental power. He was 
a 1nan that, according to the evidence, ·was of a 
high order of intelligence and ability, and a short 
time previous to this· accident had received an 
offer of $12,000 a year for a very substantial 
tenure of time to take the office or position of 
consulting mechanical or electrical engineer or 
both. This is a suit looking for damages that 

30 are appropriate to such a man as that, judged by 
his earning capacity and because of the injuries 
of that extent. I am asked to let that case go to 
the jury. 

40 

As to the damages, the jury would not be 
justified upon the basis of a preponderance of 
the evidence in finding, if this plaintiff bumped 
his head as he claims, that his present condition 
was due to that, and they would not be justified 
in finding frorr1 the evidence that there was al-
ready such a condition that the burnping of the 
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head aggravated that in such a way_ that the 
bumping was the proxin1ate cause of his pr~sent 
condition . Even though this case went to a Jury, 
they would not be justified in finding damages 
for anything else except the imn1ediate effect of 
the mere bm11ping of the head and the annoyance 
that can1e fron1 that, whatever it was. 

Therefore so far as the amount involved in 
this case is concerned it could be but very, very ' . slight if the jury followed, as they unquest10~-
ably did, the great preponderance of the ev_1-
dence in this case. They could not base their 
verdict upon mere speculations o': mere_ say~o 
of anybody, but the medical testimony 1n this 
case is such that this man, who had already 
had two strokes, who had already had t,vo cere-
bral hemorrhages, was in such a diseased c?n-
dition that the third cerebral hen1orrhage, vvh1ch 
happened after this accident, was due to the 
diseased condition and not to this bumping of 
the head. 

But aside from that, that ,\7ould still leave a 
question as to ho-w far they would measure that 
mere bumping of the head, without any ~h_ought 
that the man's unfortunate present condition, a 
serious condition, was due to that. 

The n10tion for a directed verdict is based 
upon, first, the ground that th~ U1~ion _News 
Company, which occupied a place 111 tlns railroad 
station at Fanwood, was a mere licensee. 

I have read the agreement hetween the Central 
Railroad of New ,Jersey and the Union News 
Company, which comprehends not onl? this ~ar-
ticu lar occupancy hut also all of their stat10ns 
nnd even the use of their railroad trains for the 
purpose of selling papers, magazines and peri-
odicals, and I cannot agree ,vith N[ r. Tomlinson 

.. 
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that the railroad has not a duty so far as the 
public is concerned, and particularly as to that 
part of the public .. who desire to buy papers or 
magazines or periodicals in these Union News 
Company stands that are within their stations. 
1

1
he Union News Company stand has nothing to 

do with the entrances to the station and I hold 
' that clearly from the facts in this case there ·was 

an implied invitation upon the part of the rail-
road company to the public to use these en-
trances at the station so that they might get to 
these news stands to buy papers, because the 
ne\YS stands are paying them a substantial 
amount of money every year for such use. Re-
gardless of the form of the agreement, practi-
cally the position of landlord and tenant exists 
between the railroad company and the ne-ws 
stands. 

The next point is that there is no negligence 
upon the part of the railroad company. Negli-
gence is never presumed; it mnst be affirma-
tively proved. Upon such a motion as this tbc 
Court must act upon the basis of the extreme 
that may be favorable to the plaintiff's case, and 
the Court is doing so in the consideration of this 
motion. 

vVhere is there any negligence upon the part 
of the railroad company? The railroad company 
not only had a right, but under the present pub-
lic supervision had a duty to paint their station, 
and from the facts in this case, in order to paint 
their station they ·were required to use just such 
scaffolding as was used in this case, scaffolding 
of the kind that embraced two ladders and a 
plank, two ladders for supports and then the 
plank upon which the men stood so that thev 
could paint overhead and also along the side~ 
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where height was necessary to be obtained be-
yond the ordinary reach of the pai:o.ter. Accord- , 
ino- to the uncontroverted testimony, they had 
be~n doing that painting at such a height that 
was beyond their reach from the ground, and 
these two painters v\7ere painting the sides ' along 
the bay window and along the door and hatl 
moved the scaffold away from the · cl6sene-ss, 
about six inches, that it had been at, and left it 
this four or five feet away from the door. That 
is uncontroverted as to the distance. l\Ir. Earl 
said it did not seem so to him, but he did not 
dispute that it was so. The evidence is such 
that the conclusion which the jury would have to 
reach from the preponderance of the evidence 
would be that this plank was about between four 
aud five feet away from this door. They in-
tended, as soon as they had painted the side, ac-
cording to the program that was ahead o~ them, 
to again use this scaffold in order to paint the 
ceiling and the eaves. 

Now, where was there any negligence upon the 
part of the railroad company through these 
painters in the placing of this ladder? vVhat did 
they do? They placed these two ladders and tho 
planking five feet away from what is called the 
southerly door of the women's ·waiting room in 
this station. ,Vhere is there any negligence in 
that? Is it because they placed it too close? Is 
it because they placed it in such a position that 
anyone using that door-and we must assume 
fron1 the evidence of the plaintiff himself that 
the door was open-could not safely do it be-
cause he could not see what ·was in front of him 1 

This planking was five feet three inches from 
the ground. This plaintiff was five feet eight or 

· nine inches tall. If he looked he could not have 
avoided seeing it. 
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So, therefore, it seems to me that the paint-
ers, when they placed this ladder five feet mvay 
from the door, ,veren't doing anything that ,-ras 
a negligent act. They weren't doing anything 
that an ordinarily prudent person would not 
have done. They did not fail in doing anything 
that an ordinarily prudent person would have 
done. Therefore, where was the negligence 1 It 
was necessary to have the . ladders and the plank-
ing there, and the only quest~n is was it negli-
gently placed 1 I cannot see what it was. 

There is another point, and that is contribu-
tory negligence. It is claimed that this man if . ' he did that ·which an ordinarily prudent person 
would have done, would not have bumped his 
head against this plank. The door ,vas open 
according to his mvn testimonv and I am takin o' u' b 
his own testimony. ,Vhy did he not see the 
planking 1 A n1an must look ahead of him. That 
is the law. I-Ie must look ahead of him to the 
same extent that an ordinarily prudent person 
looks ahead of him to see that his passageway is 
reasonably safe. vVhile a man does not have 
to constantly look down on the ground or con-
stantly look up in the air for obstructions, yet he 
must so look as the ordinarily prudent person 
must look to see that he may safely progress. In 
this case this man Mr. Thompson had the duty 
of looking ahead of him, and if he had that dut3T 
from the standpoint of its exercise, such exercise 
as would have been made by an ordinarily pru-
dent person, he must necessarily have seen these 
iladders and this planking. 

The Court is constrained to the conclusion 
from all of the evidence in this case and looking 
at the evidence from the most favorable stand-
point, first, that there was no negligence upon 

123 
Court's Direction of a V erd,i,ct. 

the part of the railroad through its servants; 
and second even thomi:h that would be a jury ' ' '--' question, that the great preponderance of evi-
<lence is to the effect that l\1r. Thompson un-
fortunately ·was guilty of contributory negli-
gence in such a way that without such negligence 
there would have been no accident to hin1 even 
though there was negligence upon the part of the 
painters in the placing of these ladders. 

Feeling as I do, I am constrained to grant the 
motion for a directed verdict. That settles this 
case. 

Nir. Merrill: I except to the order of the 
Court directing a verdict for the defendant. 

The Court: The Court directs the jury to re-
turn a verdict in favor of the defendant and 
against the plaintiff, no cause of action. You 
may formally render that, :Mr. Foreman, so that 
we may have the record. 
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POSTEA. 

Filed June 15, 1927. 

NEvV JERSEY SUPREME COURT. 

u NION COUNTY. 

SAMUEL B. THOMPSON' 
Plaintiff, 

vs. 
THE CENTRAL RAILROAD ( COM-

PANY) OF NEW JERSEY 
' Defendant. 

Action 
at Law. 

Postea. 

20 The above case was tried before Honorable 
Peter F. Daly, Judge of the Circuit Court with . . ' a Jury, in the Union Circuit Court, at Elizabeth, 
New Jersey, on June 6, 7 and 8, 1927. 

B~ direct_ion of the Court the jury rendered a 
verdict against the plaintiff and in favor of the 
defendant of no cause of action. 

Dated, June 13, 1927. 

PETER F. DALY, 
30 Judge. 
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NOTICE OF ARGUMENT. 

Filed July 18, 1927. 

New Jersey Court of Errors and Appeals 

SAMUEL B. THOMPSON' 
Plaintiff-Appellant, 

vs. 
CENTRAL RAILROAD COMPANY OF 

NEW JERSEY, 
Defendant-Respondent. 

On Appeal. 

Notice of 
Argument. 

10 

TAKE NOTICE of the argument of the issue 
joined in this cause before the Court of Errors 20 
and Appeals to be held at the State House in the 
City of Trenton, New Jersey, on the third Tues-
day of October, 1927, at 11 :00 o'clock in the fore-
noon, or as soon thereafter as counsel may be 
heard. 

Westfield, New Jersey, July 9, 1927. 

E. A. MERRILL, 
Attorney of Plaintiff-Appellant. 

To William A. Barkalow, 143 Liberty street, New 
York City, attorney of defendant-respondent. 
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Defendant's painters had placed across the 
outside of that door, close to it and at about the 
height of a man's head, a very heavy plank sup-
ported by two frames, but had failed to· in any 
way indicate, for the protection of those using 
the door as an exit, the presence of the obstruc-
tion. 

As the plaintiff was "stepping down onto the 
(station) platform," from the waitino- room and 

• 0 ' as his '' body went forward, it came in contact 
with this plank,'' striking him a violent blow 
across the forehead. 

In the meantime Mr. Earl had proceeded along 
the easterly wall of the building, and, turning 
the southeasterly corner, he saw plaintiff 
'' rather dazed, but conscious, and standing in 
a crouched position" under the plank. 

Mr. Earl testified that at that time there 
not only was nothing attached to the plank as 
a warning, but no one was in sight. 

During the next two days plaintiff's condition 
grew worse, and he complained of a severe pain 
over his right forehead region which had come 
immediately after the blow and increasingly 
since. On the 29th his family physician, Dr. 
Decker, found that he had difficulty of vision, 
that he could not read, that he was troubled 
with dizziness, that he had a weakness on his 
left side, arm, leg, and face, and that his blood 
pressure was abnormally high. It was Dr. 
Decker's opinion that plaintiff's condition was 
due to a cerebral hemorrhage, resulting from a 
blow. 

At the time of the trial, while considerably 
improved, plaintiff's condition was such that his 
physician deemed it inadvisable for him to testify 
from the stand, and a deposition previously 
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taken at arr examination at his home was read 
to the jury. 

At the close of plaintiff's case, defendant's 
motion for a non-suit was denied; but at the 
close of defendant's case a verdict was directed 
for the defendant rested upon three grounds 
which were resolved in defendant's favor-that 
the defendant was not negligent, that the plain-
tiff was contributorily negligent, and that, even 
if defendant was negligent, and there was no 
negligence on the part of the plaintiff, plain-
tiff's injuries were not caused by the blow, but 
resulted from a physical condition ante-dating 
the blow, and that if any injuries were proxi-
mately caused by the blow such injuries were 
inconsequential. 

A further ground urged by the defendant, that 
plaintiff was a mere licensee or trespasser, \Vas 
resolved in favor of the plaintiff, but may be 
again urged here and is the ref ore argued. 

This appeal, then, brings before the Court four 
meritorious questions: 

First: Was the plaintiff an invitee of the de-
fendant, or merely a licensee, or a plain tres-
passer 1 

Second: Was the defendant, as a matter of 
law, free from negligence, notwithstanding its 
employees left a heavy plank across, and just 
outside of an open door leading from the waiting 
room to the platform-the plank being at about 
the height of plaintiff's forehead and wholly 
unguarded1 

Third: Was the plaintiff, as a matter of law, 
guilty of contributory negligence when he failed 

.. 
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to see the plank, and struck his forehead against 
it as he attempted to pass out of the waiting 
room, and stepped down from the waiting room 
level to the platform level 1 

Fourth: Assuming the defendant to have 
been negligent, and the plaintiff to have been 
free from contributory negligence, were such of 
the plaintiff's injuries as resulted proximately 
from the blow of so trivial a character as not 
to raise a jury question 1 

POINT I. 
Plaintiff-Appellant Was an Invitee. 

The plaintiff-appellant had been a commuter 
over the lines of the defendant-respondent for 
over twenty years, and during all that period had 
been in the habit of getting his morning paper 
from the nevvs-stand in the station building 
( Case, p. 29, I. 6). On this particular rnornjng 
it was not his intention to go to the city, but his 
sole object in going to the station was to get his 
paper. Nevertheless, even as a member of the 
public there was an implied invitation from 
defendant to visit the station for that sole pur-
pose, and a direct invitation from the lessee of 
the news stand which gave plaintiff the status 
of an invitee of defendant. 

Doubtless the Court will take judicial notice of 
the well known fact that it is the custom of rail-
roads to provide, by lease or otherwise, ac-
commodations for the general, as well as for the 
traveling public, where persons may procure 
papers, magazines, books, cigars, candies, and 
soft drinks. Conspicuous and convenient parts 
of station bui]djngs are reserved for that pur-
pose. The railroads derive a revenue there-

5 

fr om, and have an interest 1n proinoting the 
patronage thereof. 

Furthermore, the defendant-respondent was a 
landlord. The news stand in this particular 
sta tion was leased to the Union News Company, 
but the defendant-respondent admits that it re-
tained control over the public ways, rooms, and 
pass ageways. Because of such control it was 
subje ct to the liability of a landlord for any 
neglect of its duty not only to the patrons of 
the road but also to invitees of the lessee, of 
whom th~ plaintiff-appellant was admittedly o:r1;e. 
Siggins v. llicGill, 72 N. J. L. 263; lliayes v. Split-
dorf Elec. Co., 94 N. J. L. 460. 

The defendant-respondent, therefore, was 
under a duty to exercise reasonable care for the 
protection ~f the plaintiff-appellant as its in-
vitee or as the invitee of its tenant and lawfully ' upon the premises. 

POINT II. 
The Alleged Negligence of the Defendant Was a 

Jury Question. 
Plaintiff's testimony that there was no ~arn-

ing of the presence of the plank is uncontrad1cted 
( Case, p. 29, 1. 31), and is corroborated by the 
testimony of Mr. Earl, who testified that he had 
no recollectjo11 of seeing anyone around the sta-
tion at that 6me ( Case, p. 39, 1. 13). 

No witness for the defendant claims to have 
seen the actual occurrence. The trial judge does 
not comment upon this circun1stance, although 
it is an element t-o be considere<l in any event, 
and assumes large importance if the plank was, 
as claimed, close to the door. 
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The_ memo:y of the trial judge was clearly at 
~a ult 1n finding that "the conclusion which the 
Jury would have to reach from the preponder-
ance of the evidence would be that - this plank 
was about between four and five feet away from 
this door" (Case, p. 121, I. 17), and that "they 
placed these two ladders and the planking five 
feet away frorn what is called the southerly door 
of the women's waiting room in this station" 
(Case, p. 121, I. 27), at the time of the occurrence 
of the accident, and that this "is uncontroverted 
as to distance" ( Case, p. 121, I. 14). 

The testimon? of Chippendale and Miller, two 
of t~e. three ~a1nters, read in the light of actual 
cond1t10ns, will reveal that neither testified that 
t~e scaffold was five feet from the door at the 
time of the accident. 

After questioning Chippendale and ]\filler 
counsel for defendant wisely· refrained from 
que~tioning Molino, the third painter, on that 
subJect. 

Chippendale was not present at the time of 
the accident. He '' was at the park'' ( Case, p. 
60, I. 9), "over by the park railing" (Case, p. 
62, I. 13). He knew nothing of the accident until 
Staples, the station agent, had learned of it and 
had come out to hunt him up ( Case, p. 60, I. 5). 
An appreciable time, therefore had elapsed be-
fore his arrival at the scene. ' 

This overhead work was an all day job. '' They 
worked on that scaffold all day" ( Case p 66 l 
!5). "Two men what was supposed to ,,be.wo;lc~ 
in.g on. the scaffold was off the scaffold, had 
pulled_ it out of the way." ( Case, p. 96, I. 27). 
That 1s to say, as soon as Chippendale had dis-
appeared in the park the two men got '' off the 
scaffold'' and, perhaps, disappeared around the 
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other corner for a quiet smoke-at least they 
were not in sight when Mr. Earl arrived. Staples, 
learning of the accident (how is not disclosed 
as defendant did not call him as a witness), 
came out and, probably, first found Miller and 
:Molino, who hastily returned, "pulled the scaf-
fold out of the way," and then made a pretense 
of being busily at work painting from the floor. 

It is quite possible, therefore, that when Chip-
pendale arrived the scaffold was, in fact, some 
five feet from the door. 

Now, what is Chippendale's testimony1 
Q Where were the ladders and the planl~ 

when they were painting overhead 1 A Close 
up against the building by the door, by the 
door and the window. 

Q How close to the building, how close 
to the door 1 A Why the plank would be 
six inches or maybe a foot from the door 
to get at the over hang ( Case, p. 97, 1. 5). 

Q To finish up the ceiling what, if any-
thing, would they have to do with ~his_ scaf-
fold 1 A Just pull it out maybe six inches 
more to get the two vents ( Case, p. 98, 1. 11). 

The Court asked him this question: 
Q How far was that plank away from 

the door at the time you first saw lVlr. Thorf!,p-
son on the south side of that plank1 A Five 
feet ( Ca·se, p. 66, 1. 29). 

But Chippendale did not testify that the plank 
was five feet from the door at the t-ime of the ac-
cident, nor did anybody else. 

Now, what ,vas Miller's testimony 'W Miller, 
before the accident, "was on the scaffold doing 
the overhead" (Case, p. 98, 1. 31). 

Q Where did you have the scaffold'? A 
Close to the door ( Case, p. 98, 1. 38). 

Q Where would you have to lrnve the 
scaffold to get at the ceiling 1 A vy eU we 
would have to put the plank back farther, 

.. 
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or at least the scaffold back farther to reach 
it again. 

Q How much farther 1 A Oh I will say 
a foot ( Case, p. 99, I. 15). ' 

Afterward the Court, referring to the situation 
after the accident, but without any inquiry as to 
whether or not this was after they had pulled 
the scaffold '' out of the way,'' asked him '' how 
near was the scaffold to the door '' to which 
Miller replied, '' five feet, about'' ( Case, p. 100, 
I. 13). 

The testin10ny of defendant's witness, Young, 
the ne:vsdealer, also tends to support plaintiff's 
allegation that, at the tim .e of the accident, the 
plank was close to the door. Such is the only 
~ossib_le inference from Young's testimony that, 
1n going out ?f the waiting room he "came 
around under the ladders" (Case, p. 108, 1. 4), 
that he "walked under the plank" ( Case, p. 108, 
I. 20), and that he '' had to get under the ladders 
to get out, to come out on the platform" ( Case, 
i). 108, I. 27). He "had to get under" because 
the plank was close to the door. 

IIis further statement that the ladder was 
'' four or five feet'' from the side of the building 
was so palpably in aid of the defendant as not 
to be entitled to consideration, especially as he 
"didn't notice particularly'' ( Case, p. 108, I. 24). 

~I.1he plaintiff testified that '' I went out as usual, 
out of the waiting room, and in stepping down I 
came in contact with the plank" (Case, p. 2~J, 
I. 24). And "':hen I stepped down and my body 
went forward 1t came in contact with the plank 
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which struck me across the forehead'' ( Case, 
p. 30, l. 29). 

Mr. Earl testified on his direct examination: 
Q How far away was the plank from the 

door itself 1 A It was close ( Case, p. 40, 
l. 9 ). 

And on his cross examination: 
Q About five feet out wasn't it1 A 

Near er than that. 
Q Are you sure about that 1 A ],rom 

where I stood I can only say it was close 
to the door ( Case, p. 41, I. 37). 

And further, after looking at the photograph: 
A I would think that that ladder was far-
ther out than when I saw it. 

Q Well, how much farther 1 A Well, 
considerably farther out ( Case, p. 43, 1. 3D). 

'l1hat such situation raises a jury question was 
explicitly held in Dickinson v. Erie R. R. Co._, 
85 N. J. L. 586, where it was held that: 

'' A trial judge is only justified in granting 
a non-suit or directing a verdict upon a 
court question arising from the admitted or 
uncontroverted facts of a case. The weight 
of conflicting testimony should always be 
submitted to a jury for their .conside1·af,ion 
and determination" (Italics mine). 

The conclusion of the trial judge that there 
was no negligence on the part of the painters 
in placing '' these two ladders and the plank-
ing five feet away from the southerly door'' 
(Case, p. 121, 1. 27) not only assun1es as a proven 
fact a condition which is contradicted by the 
testimony, but also requires the weighing of 
evidence. 

.. 
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'' In passing upon motions to non-suit and 
for the direction of a verdict, the court can-
not weigh the evidence, but must take as 
true all evidence which supports the_ view of 
the party against whom the motions are 
made, and must give him the benefit of all 
legitimate inferences which are to be drawn 
therefrom in his favor." Andre v. Merte ns, 
88 N. J. L. 626; Sefier v. Vanderbeek cf; Sons, 
88 N. J. L. 636; McCormack v. William s, 
88 N. J. L. 170; Littman v. Slack, 135 Atl. 
776 ( not officially reported); Kerner v. Zerr, 
135 Atl. 866 (not officially reported). 

If there was any testimony, no matter how 
meager, adduced on the part of the plaintiff 
tending to show the liability of the defendant, and 
no incontrovertible fact was established by the 
defendant which fact, as established, would con-
stitute an absolute bar to the plaintiff's right 
of recovery, the defendant was not entitled to 
succeed on its motion. Dellabello v. C. R. R. Co. 
99 N. J. L. 348. 

Admitting that '' the railroad company not only 
had a right, but, under the present public super-
vision, had a duty to paint their station,'' and 
was '' required to use just such scaffolding as 
was used in this case" ( Case, p. 120, 1. 31), it 
does not follow that such duty, and such right, 
absolved defendant of its duty to use reasonable 
care not to negligently injure, in the performance 
of that duty, any party lawfully on the premises. 

It is important to note that the three painters 
who testified for the defendant were not only 
its own employees, but were the very persons 
whose negligence it is alleged caused the injury 
complained of. They were under a strong temp-
tation to give such testimony as would exculpate 
themselves and save their jobs. They were 
vitally interested parties and their testimony is 
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subject to special scrutiny. Their relationship 
to the defendant immediately and peculiarly 
raised an issue of credibility, which is also a 
jury question. 

In Brush v. Long Island R. R. Co., 10 App. 
Div. (N. Y.) 535, affirmed on appeal without opin-
ion, the Court says, upholding the refusal of the 
lower court to charge as requested by counsel: 

'' The only evidence as to the cons~ru~tio1~ 
of locomotives Nos. 132 and 135 * * * 
came from persons in the employment of 
the railroad company; and the ~efendant 
was not entitled to have the jury instructed 
that the facts to which they testified were 
established by the proof. It was for the 
jury to say whether such facts were proved 
or not.'' 

A word as to Young, the news agent. liis tes-
timony that, in leaving the waiting room, he 
'' walked under the plank'' may be accepted for 
the reason that it tends to corroborate the testi-
mony of all the other ·witnesses, to the effect 
that the plank was close to the door. But his 
further testimony is incredible. He may have 
seen the plaintiff and Mr. Earl as he left the 
station, but he did not come back for plaintiff's 
paper. 

He testified that, as he was leaving the station, 
he saw the plaintiff and Mr. E'arl approaching, 
and that they were then some twenty or thirty 
feet away (Case, p. 109, I. 27). Having known 
plaintiff for some fifteen or twenty years ( Case, 
p. 107, 1. 11), and wishing to save him a few 
steps, he turned back to the station to get his 
paper for him. Although the rack was not more 
than two steps from the door he took '' ten or 
fifteen'' steps (Case, p. 112, 1. 14), and during 
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the short interval required to step within and 
pick the paper from the rack plaintiff and Mr. 
Earl had traversed the twenty or thirty feet, 
and the accident "was all over," he "didn't see 
it at all'' ( Case, p. 110, I. 38). Thereupon, with-
out waiting to see if he could be of any assist-
ance, without so much as a friendly inquiry as 
to plaintiff's injuries, and without waiting even 
to be sure that the plaintiff got his paper, he 
"turned and went home" ( Case, p. 114, I. 4). 

"A witness is not entitled to credit whose 
testimony is inconsistent with the common 
principles by which the conduct of mankind 
is naturally governed" (Earle v. II osiery 
Co., 36 N. J. E. 188). 

The photographs and the drawing do not help 
the defendant. There is no testimony that these 
exhibits show the location of the plank at the 
time of the accident. The photographs were 
taken and the drawing made for the purposes of 
the trial some ten months after the accident, and 
the plank was placed by the foreman painter-an 
employee of the defendant and the very person 
responsible for plaintiff's injury. These ex-
hibits, taken in connection with the testimony, 
simply emphasize the improbability of the injury 
having been received at the place where he 
alleges he saw the plank an appreciable length 
of time after the accident. 

These exhibits were admitted in evidence 
'' merely to show the plank and the supports 
that were used, but not to show the position at 
that time" ( Case, p. 44, I. 19). "It is to go 
in with the understanding that it is not to be 
taken as proof of the position of the supports 
at the time of the accident" ( Case, p. 44, I. 33). 
By the Court: '' In other words, this is gen-
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erally illustrative, and that is all. It is ad-
mitted by consent for that purpose and that pur-
pose alone'' ( Case, p. 45, I. 11). '' The jury 
understand these pictures are simply general 
pictures of the situation and that the location 
of the planking as indicated on the different 
pictures is not proof of what the location was 
upon the day of the accident'' ( Case, p. 45, 1. 
35). 

A motion for a directed verdict is subject to 
the same rules as a motion for a non-suit, and 
'' as a motion for a non-suit admits the truth of 
the plaintiff's evidence, and of every inference 
of fact that can be legitimately drawn there-
from" (Fox v. Great A. & P. Co., 84 N. J. L. 
726), defendant's motion admitted that the door 
was a public passageway, that it was under the 
exclusive control of defendant, that the agents or 
servants of defendant placed the plank, that 
the plank was across, and close to the door, 
that there was no warning of its presence, and 
that no person was present to call attention to 
the obstruction. 

In this situation an inference of negligence was 
so manifestly legitimate that the trial judge was 
bound by the rule that : 

"Where fair minded men might honestly 
differ as to the conclusions to be drawn from 
facts, whether controverted or uncontro-
verted, the question at issue should go to 
the jury" (Nolan v. Traction Co., 74 N. J. 
L. 559), 

and the same language is used by this Court in 
"JllloCarthy v. MeL Life lns. Co., 75 N .• J. L. 887. 

From the testirr10ny of the plaintiff and of 
Earl the jury could legitimately infer that one 
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ladder was in front of the ticket office and the 
other ladder was close against the wall between 
the window and the door. In those positions the 
ladders would not have been seen either through 
the window or the open door, and the plank 
would have come so near the easterly edge of the 
door that plaintiff must have struck it as he at-
tempted to come out of the door, close to its east-
erly edge. 

The jury could also legitimately infer, from 
the improbability that the painters could fail to 
be conscious of plaintiff's approach and the acci-
dent if they were actually present, that the paint-
ers were absent at the time, and did not move 
the ladders and plank until after the accident. 

The finding of defendant's freedom frorn negli-
gence, as a matter of law, rests upon, and is de-
pendent solely upon, the assumption that the lo-
cation of the plank as pictured by defendant was 
an uncontradicted and uncontroverted fact : 

''Now, where was there any negligence 
upon the part . of the railroad company 
through these painters in the placing of this 
ladder f What did they do f They placed 
these two ladders and the planking five feet 
away from what is called the southerly door 
o_f the women's. waiting room in this sta-
tion f Where is there any negligence in 
that?" (Case, p. 121, I. 25). 

This is not an uncontradicted or uncontro-
' verted, or admitted, or proven fact-very much 

to the contrary. The foundation of such finding 
being destroyed, the finding itself falls. 

T~e plajntiff was entitled to go to the jury on 
the issue of defendant's negligence. 

15 

POINT III. 
The defense of contributory negligence on the 

part of plaintiff was a jury question. 

The plaintiff entered the southerly door of the 
waiting room and proceeded in a generally diag-
onal direction across the room to the paper rack. 
It is a :fair inference that he may have been look-
ing toward the rack, or he may have been count-
ing change. IIe was wearing a broad-brimmed 
straw hat, which, it being a clear day in August, 
may have been pulled down over his eyes. 

In any event, in crossing the room for his 
paper be was under no duty to look out of either 
the doors or the windows, and that he did not 
so look cannot be imputed to him as negligence. 

Furtherrnore, if, as may fairly be inferred, one 
support was against the wall between window 
and door and the other support was beyond the 
ticket office projection, the supports would not 
have been visible, and the plank would not have 
been noticeable in the shadow of the overhang 
(see l!Jxhibits 4 and 5). 

The paper rack was against the same wall in 
which is located the door through which plaintiff 
attempted to make his exit (Exhibit 3). The door 
was open, and opened away from him. Having 
taken his paper and stepped to the door, the 
natural, the instinctive, and the usual thing, the 
thing which the "ordinarily prudent person" 
does, the thing we are constantly admonished in 
the interest of safety to do, was to "watch his 
step," and to look down as he stepped from the 
room level to the lower platform level. 

A person lawfully in a building, by invitation 
express or implied, has a right to rely on the pre-
sumption that the passages, entrances and exits, 
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for the use of the public, are in reasonably safe 
condition for such use and free from obstru c-
tions ; and he need not keep his eyes constantl y 
fixed on the pathway, or look far ahead .for de-
fects or obstructions which should not exist. 

In Van Pelt v. Sturgis, 133 Atl. 303 (not offi-
cially reported), the court said that 

'' A pedestrian is not obliged to look con-
stantly where he is going, nor to give un-
remitting attention to his steps, and it fol-
lows that he is not guilty of contributor y 
negligence as a matter of law merely because, 
failing to do so, he falls into a hole or trip s 
over an obstruction in the way.'' See also 
N. J. Exp. Co. v. Nichols, 33 N. J. L. 434, and 
Phillips v. Lib. Co., 55 N. J. L. 307. 

The rule that a railroad "company must also 
provide safe means for access to and from its 
station for the use of passengers, and passenger s 
have a right to assume that the means of access 
provided are reasonably safe,'' is equally appli-
cable to anyone having lawful business upon th e 
premises. 

It is not negligence not to anticipate the negli-
gence of another. It is not negligence not to see 
a danger, although it m.ight have been seen, 
where one is under no duty to anticipate danger 
and his attention is directed to some other object . 

One lawfully using a public passageway, 
whether it be a street, a sidewalk, or a way pro -
vided for ingress to and exit from a public build-
ing, need only take such care as is commensurat e 
with the dangers he knows, or, as a prudent man, 
should know, surround him; he is required to 
use only as much circumspection as would serve 
to protect him from such dangers as are usually 
incident to public passageways. 
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In the instant case the only danger which, as 
a reasonably prudent man, he was called upon to 
anticipat e, the only danger incident to this pas-
sageway, was the step from the waiting-room 
level to the lower platform level. To make the 
observation required to meet that danger he 
necessarily and prudently looked down, and 
watched his step. 

In the instant case the scaffold was supported 
from below. In Ma.theke v. U. S. Exp. Co., 86 
N. J. L. 586, a scaffold was supported from 
above, but the situations are legally the same. 
There the driver of the express wagon, failing 
to see the scaffold, ran into it, and it was urged 
that it was the duty of the driver to have looked 
up and to have seen the scaffold. But this court 
said: 

'' The law, however, imposed no such dnty 
upon the driver who, as correctly stated in 
the request, had the right to presume that 
the street was free from a temporary ob-
struction in so unusual a place. * * * if 
he did not see it or know of it he was under 
no duty to look for something he had the 
right to presume did not exist. * * * 
merely temporary obstructions to travel, such 
as an open area or coal chute, the piling up 
of building materials, a lowered arc light 
or a sign or awning suspended so low as to 
impede travel, are matters as to which, i11 
the absence of knowledge or of actual warn-
ing, the presumption is that no such obstruc-
tions to travel will be encountered.'' 

Of the request to charge the jury, ref erred to 
in the above quotation, the court said: 

"that the driver of the wagon had the right 
to presume that the street was free from a 
scaffold suspended from the elevated struc -
ture embodied a -proper statement of the 
law, and ought to have been charged as cor-
rectly presenting the legal aspect of tho 

.. 
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case if the driver of the wagon did not see 
the scaffold or know of its existence, which 
the jury must have found to be the fact if 
they accepted the statement of the driver, 
who testified that he did not see the scaffold 
because he was looking at his horses, and 
that he did not look up because he was 
looking where he was .going.'' 

This case was followed in Doherty v. Romano, 
135 Atl. 62 (not officially reported), where the 
Supreme Court sustained the propriety of the 
charge by the trial judge that the traveling pub-
lic had the right "to assume that there is no dan-
gerous impediment or obstruction of a temporary 
nature in any part of the highway, unless proper 
warning is given of its existence by the person 
responsible for its presence there.'' By parity 
of reasoning this holding is applicable to persons 
lawfully using a public passageway. 

Citations might be multiplied of cases where 
this court has affirmed verdicts for the plaintiff 
when the plaintiff failed to see a danger because 
looking in another direction, and was injured. In 
Deronet v. Woolworth Co., 89 N. J. L. 669, and in 
Ma1cDonouwh v. Woolworth Co., 91 N. J. L. 677, 
this court affirmed such verdicts for the plain-
tiffs. The plaintiffs were looking up, at objects 
on a shelf, and failed to see an open stairway 
in the passageway, and the verdicts could have 
been affirmed only on the theory that plaintiffs' 
failure to look down was not negligence as a 
matter of law. 

The statement of the trial judge that "a man 
must look ahead of him. That is the law" (Case, 
p. 122, 1. 22), is, appellant contends, erroneous. 
To be sure, the court then qualified that remark, 
but immediately re-stated it in even stronger 
terms-"this man Mr. Thompson had the duty 
of looking ahead of him, and if he had that duty 
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from the standpoint of its exercise, such exercise 
as would have been 1nade by an ordinarily pru-
dent person, he must necessarily have seen these 
ladders and the planking'' ( Case, p. 122, 1. 31). 
Not necessarily. Whether the ladders and plank, 
at the time of the accident, were in the location 
indicated by the foreman painter was a contro-
verted question. That the plank was '' close to 
the door,'' and not five feet a way, seems to be 
supported by the great preponderance of the evi-
dence. That the plaintiff could have seen the 
ladders through the window or the door was not 
admitted. Whether it was or was not negligence 
for the plaintiff to look down and '' watch his 
step," instead of looking up to see if an open 
and public doorway was obstructed, was an issue 
to be determined by the jury in view of all the 
surrounding circumstances. 

The finding of the trial judge that plaintiff was 
guilty of contributory negligence was based upon 
the assumption, first, that the painters had 
'' placed these two ladders and the planking five 
feet away from what is called the southerly door 
of the women's waiting room" ( Case, p. 121, I. 
28); second, that "that is uncontroverted as to 
the distance'' ( Case, p. 121, I. 13) ; and third, 
that the plaintiff '' had the duty of looking ahead 
of him, and if he had that duty from the Rtanf1-
point of its exercise, such exercise as would have 
been made by an ordinarily prudent person, he 
must necessarily have seen these ladders and this 
planking" ( Case, p. 122, l. 31), at a distance of 
five feet from the door. 

But, manifestly, as the testimony as to such 
distance is contradicted and controverted, as it 
is neither admitted nor conclusively proven, and 
as, on the contrary, there is ample testimony that 
the plank ·was close to the door, the very basis 

... 



20 

and foundation of the finding of contributory 
negligence as a matter of law crumbles away, and 
the finding goes with it. 

The plaintiff being entitled to go to the jur y 
on the issue of defendant's negligence, he was 
also entitled to go to the jury on the issue of his 
own contributory negligence. 

POINT IV. 

The determination of plaintiff's damages was 
for the jury. 

The trial judge held that "the medical testi-
mony in this case is such that this man, who 
had already had two strokes, who had already 
had two cerebral hemorrhages, was in such a dis-
eased condition that the third cerebral hemor -
rhage, which happened after this accident, was 
due to the diseased co9dition and not to this 
bumping of the head.'' l . I I 

J 

Let us go to the testimony and see if, in fact, 
t~e medical testimony supports any such conclu-
sion. 

It is plaintiff's insistment that such testimony 
strongly and clearly supports quite the opposite 
conclusion. 

vVhen Dr. Decker saw the plaintiff two days 
after the accident 

'' he was complaining of pain. Severe pain 
over his right forehead region which he told 
me had come immediately and increasingly 
since the ti,me he hit his head. He had 
difficulty of vision, he could not read. There 
was a weakness on his left side and arm 
and leg and face. Dizziness. Blood pres-
sure was 170 systolic'' ( Case, p. 16, 1. 38). 
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His testimony as to the cause of plaintiff's 
condition is clear, concise and unequivocal: 

Q What, in your opinion, was the proxi-
mate cause of that condition 1 (Referring to 
the condition testified to just above.) A I 
believe that he had had a rupture of a blood 
vessel in the brain which controlled the left 
side of his body and face and his eyes. 

Q What, in your opinion, was the cause 
of the rupture of the blood vessel 1 A I 
believe it was the result of an accident. A 
blow to his head. 

Q Do you attribute the condition in which 
you found him to the blow1 A Yes, sir, 
I do (Case, p. 7, 1. 34). 

On cross examination the cause of plaintiff's 
condition was again touched upon: 

Q Now did he suffer a third stroke 1 A 
He suffered a stroke, what is ordinarily 
termed a stroke, as a result of a blow on his 
head in August, 1926 ( Case, p. 15, 1. 28). 

Dr. Decker was plaintiff's family physician 
and acquainted with his previous medical his-
tor y ; he was, therefore, far better qualified than 
any of the other medical witnesses to testify as 
to what was the proximate cause of plaintiff's 
condition. 

Q In your opinion was or was not Mr. 
Thompson's condition prior to August 27, 
1926, the proximate cause of the condition 
which you found on August 29, 19261 A 
No, sir ( Case, p. 22, 1. 38). 

Dr. Banker gave it as his opinion 
'' that the probable cause was the injury 
where the symptoms follow immediately 
after the injury'' ( Case, p. 50, 1. 22). 



22 

Plaintiff had, long prior to the accident, recov-
ever from his mastoiditis operations, and no at-
tempt was made to connect that trouble directly 
with his condition immediately following the acci-
dent. The whole defense rested substantially 
upon the claim that such condition followed upon, 
and was proximately and solely due to, cerebral 
hemorrhages occurring in December, 1925, and 
11arch, 1926. That such hemorrhages had re-
sulted in "a diseased condition," and that the 
last hemorrhage "was due to the diseased condi-
tion and not to this bumping of the head'' ( Case, 
p. 119, I. 22). 

But Dr. Decker testified that in June plaintiff 
had recovered from the March attack. 

Q When you saw him in June to what 
extent had he recovered from that 1 A 
Practically entirely ( Case, p. 22, I. 34). 

So far recovered, in fact, that he required no 
further medical attention. 

We have further corroboration in Mrs. Thomp-
son's testimony: 

Q What, as you observed it, was Mr. 
Thompson's general physical and mental con-
dition on the morning of the 27th prior to 
his going to the station 1 A I thought he 
was very good. 

Q Did you or did you not see anything 
unusual or abnormal about it 1 A Before he 
went to the station 1 No. 

Q Had you or had you not observed any -
thing unusual or abnormal in his condition 
subsequent to the previous June 1 A Well, 
he was practically normal up until that 
time. I mean until August, you know. I 
thought that is what you asked me ( Case, p. 
34, 1. 34). 
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Of the highest significance is the fact that Mr. 
Crumley, who had known plaintiff for many 
years, did not hesitate, just a few days before 
the accident, to enter into a contract for his 
services covering an anticipated period of sev-
eral years ( Case, p. 27, 1. 37). 

Again, in the succeeding nine months, up to 
the time of the trial, there was no recurrence of 
hemorrhages, notwithstanding plaintiff's weak-
ened condition. 

Surely, these are not the indicia of such "a 
diseased condition'' of the brain tissues as to 
,make recurring hemorrhages immediately immi-
nent. The fact that, nine months after the in-
jury, and in spite of his enfeebled condition, 
plaintiff had suffered no further hemorrhage, is 
cogent and convincing evidence that except for 
the blow no hemorrhage would have then oc-
curred. 

On the testimony of Dr. Decker a jury ques-
tion was raised, as was held in Berglund v. Hild, 
135 Atl. 52 (not officially reported). There the 
defendant claimed that plaintiff's decedent died 
from e1:docardi tis, and not from the injury re-
ceived in the accident. The attending physician 
was asked: 

"Would you say that the endocardi tis 
would have been sufficient to produce the 
physical decline which resulted in death 1" 

And he replied: 
"No; I think Ruth would have been alive 

today if it had not been for the injuries re-
ceived.'' 

It was held that the cause of decedent's death 
was a jury question. 
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Further doubt as to the presence of such dis-
eased condition lies in the circumstance that not 
one of the five doctors, of whom three examined 
plaintiff, testified as to the actual presence of 
such condition. No one asserts that any of the 
hemorrhages was, in fact, due to disease, or 
hardening of the arteries, and not one testified 
that plaintiff was then, or ever had been, suffer-
ing from hardening of the arteries or from any 
other specific cause of cerebral hemorrhages. 

How, then, could the court find that, as a mat-
ter of law concerning which there could not be 
two opinions, the medical testimony conclusively 
proved plaintiff's condition to be solely due to 
his '' diseased condition'' 1 

The sum and substance of the testimony of 
the three doctors who testified for the defendant 
appears in their answers to the following hypo-
thetical question, asked by counsel: 

Q Doctor, assume that a man fifty-seven 
years old, who has had an active physical 
career as a consulting engineer, has had an 
operation for double mastoiditis in October, 
1925; that following this operation he was 
unable for some time to resume his usual 
work and to go to his office in New York; 
and that in December he sustained a cerebral 
hemorrhage resulting in a stroke of para_l-
ysis; that in the following March, that is 
March, 1926, he had a second cerebral 
hemorrhage resulting in a second strok~. 
Assume further that in August, 1926, this 
man struck his head against a plank about 
two inches in thickness; that there was no 
loss of consciousness at all, either partial 
or total; that he walked from the scene of 
the accident to his house; that he was 
conscious thereafter until his physician got 
there two days later; and that later on a 
few days after this accident he sustained a 
third stroke of paralysis. Now, doctor, is 
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it possible ·with any reasonable ~egree of 
probability to exclude from the third strok_e 
which this man had the results and condi-
tions brought about by the double ma~-
toiditis and by the two strokes of paralysis 
that this man received ( Case, p. 71, I. 21). 

rrhe essential part of the inquiry lies in that 
portion which was repeated: 

"Now doctor is it possible with any rea-
sonable 'degree' of probability. to exclude 
from the third stroke which this man had, 
the results and conditions brought about by 
the double mastoiditis and by the two strokes 
of paralysis that this man received 1" 

to which Dr. Green's reply was: 
'' In my opinion you cannot exclude those 

results" ( Case, p. 72, I. 36), 
and the replies of Dr. Lufburrow and Dr. Arlitz 
were to the same effect. 

But no one has sought to ''exclude'' '' the re-
sults and conditions brought about by the double 
mastoiditis and the two prior strokes.'' On the 
contrary, it is admitted that doubtless plaintiff's 
condition was such that the result of the blow 
was more serious than it would have been had 
plaintiff not been subjected to the strain incident 
to his prior illnesses. As stated by Dr. Lufbur-
row, in answer to the question: 

Q After a person has been sufferi~g from 
mastoiditis and has had an operation for 
double mastoiditis, in what condition is the 
person's general health likely to be for some 
time 1 A Well, he is a pt to be weakened, 
his resistance run down. He is much more 
feeble than he was before he was subjected 
to this operation ( Case, p. 80, I. 14). 

Dr. Arlitz, who examined Mr. Thompson on 
behalf of the defendant, found that "his general 
resistance was below normal'' ( Case, p. 85, I. 
12), and that "his general resistance v,Tas below 

,4. 
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the average'' ( Case, p. 85, I. 33) ; but not a word 
concerning any disease of the brain, or hardening 
of the arteries. 

This absence of any testimony that plaintiff 
was, in fact, suffering from hardening of the 
arteries is significant in view of the qualified way 
in which defendant's medical witnesses testified 
upon this subject. 

For example, Dr. Green said: "If the cerebral 
hemorrhage were due to disease, that is to say, 
hardening of the arteries, and a rupture of the 
artery from its brittle condition-that is a pro-
gressive disease-that really never gets better, 
and when an artery is sufficiently brittle to break 
other arteries are also liable subsequently to 
break." (Italics mine.) ( Case, p. 69, I. 37.) 

The absence of such testimony is further sig-
nificant in the light of Dr. Green's further state-
ment that: 

"You have got to have something within 
to raise the blood pressure sufficiently high 
to make that artery break, and I can con-
ceive that being struck on the head or any-
where else in the body would cause the vic-
tim to stiffen up and resist, and in that way 
raise his blood pressure, but whether it 
would be sufficient to break the artery or not 
depends entirely on how severely he resists 
an:y injury" (Case, p. 74, I. 34) (Italics 
mine). 

Taken in connection with plaintiff's weakened 
condition due to prior illnesses, we have here an 
adequate explanation of the hemorrhage, free 
from any doubtful question as to its having been 
caused proximately by disease. 
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The great weight of authority 1s fairly ex-
pressed in the following terms: 

'' The duty of care and of abstaining from 
injuring another applies to the sick, the 
weak and the infirm as well as to the strong 
and healthy." · 

"It may be stated generally, that if the 
negligence of A produces a hurt to B, which 
aggravates a pre-existing tendency to di-
sease in B, the negligence, and not the di-
sease, is deemed in law the proximate cause 
of the injury." Thompson on Negligence, 
2nd Ed., Vol. 1, Secs. 150 and 151. 

'' A person or corporation has no more 
right to negligently inflict injuries upon a 
sick person than upon a well person, and 
the existence of latent disease brought into 
activity by a fall or other injury would not 
constitute a defense to an action to recover 
damages for such injuries.'' Jones v. City 
of Caldwell, 116 Pac. 110. 

The following citations illustrate the applica-
tion of the above rules. 

In L. cf; N. R. Co. v. Jones, 83 Ala. 376, 3 So. 
902, Mrs. Jones died following injuries received 
in a railroad accident, and her administrator 
brought suit for damages for her death. The 
railroad company defended on the ground that 
Mrs. Jones had pneumonia at the time of the 
accident, and that death resulted proximately 
from the disease, and not from the accident. 

Upon appeal a verdict for the administrator 
was affirmed, and the court said : 

'' Even if Mrs. Jones had pneumonia, or 
incipient pneumonia, at the time she received 
the injury, and it could be known that she 
would ultimately die of that disease, this 
would not necessarily, and as a matter of 
law, relieve the railroad of all responsibility. 
If the injury was caused by the negligence 
of the railroad company, under the rules 
declared above, and if it contributed to and 
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hastened her death, then the corporation 
would not be guiltless. * * * If the 
:Qlaintiff 's intestate had pneumonia at the 
time she was injured, and died _ of it, it 
does not follow that the injury was not the 
~eal _cause of her death, in this-that it so 
impaired her strength and vital force as to 
rend_er. the ~isease incurable, when, without 
the inJury, i! would have yielded to treat-
ment .. Nor, in such case, is there any pre-
sumption that the disease alone caused her 
death rather than that the disease augmented 
and accelerated by the injury produced the 
result.'' · 

94 
In McCahill v: J:: Y. Trans. Co., 201 N. Y. 221, 

. N. E. 616 (citing many supporting cases), 
Jud?~ent for the plaintiff was affirmed. The 
pla:ntiff was struck and severely injured by a 
taxicab, and died a few days later of delirium 
tre~ens. But the court upheld the finding of 
~he Jury that the injuries received were the prox-
imate cause of death, saying: 

'' The injuries precipitated hastened and 
developed delirium tremens, a~d these c~used 
death. Th~re can be no doubt that the negli-
gent act directly set in motion the sequence 
?f events which caused death at the time 
it occurre9-._ *. * * The principle has be-
~ome familiar_ in many phases that a negli-
oent person is responsible for the direct 
effects of his acts, even if more serious in 
cases of the sick and infirm, as well a; in 
those of_ h~althy_ and robust people. * * * 
The _ _Principle is also true, although less 
familiar, tha~ one who has negligently for-
warded a diseased condition, and thereby 
hastened and prematurely caused death can-
n?t escape responsibility even though the 
disease probably would have resulted in 
death at a later time without his agency." 

. In the above case a physician testified ref er-
ring to the plaintiff: ' 

* '',!Ie * rapidly developed delirium tremens. 
I should say with reasonable cer-
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tainty the injury precipitated his attack of 
delirium tremens, and understand I mean 
precipitated, not induced. * * * He might 
have had it anyway. Nobody can tell that." 

Commenting upon the defense, the court re-
marked that : 

"Closer analysis shows that the real prop-
osition urged by the appellant is that it 
should not be held liable for the results which 
followed its negligence, either, first, because 
those results would not have occurred if in-
testate had been in a normal condition, or, 
secondly, because his alcoholism might have 
caused delirium tremens and death at a later 
date even though appellant had not injured 
him. This proposition cannot be maintained 
in either of its branches which are somewhat 
akin.'' 

'' The principle has become familiar in 
many phases that a negligent person is re-
sponsible for the direct effects of his acts, 
even if more serious, in cases of the sick and 
infirm as well as in those of healthy and 
robust people, and its application to the pres-
ent case is not made less certain because the 
facts are son1ewhat unusual.'' 

Mr. Justice Vann, in a concurring opinion, re-
marked that : 

'' The acceleration of death causes death 
according to both the civil and the criminal 
law. * * * 

'' A person with an incurable disease may 
be so injured as to aggravate the trouble and 
hasten it to a fatal result. In such a case 
death is owing to two concurring causes, 
disease and violence, neither of which would 
have caused death -when it occurred without 
aid from the other. One cause may be more 
efficient than the other, yet, unless acting 
alone it would have resulted in death, not in 
the future, but when death actually came, 
it is not of itself the proximate cause. While 
jn this case delirium tremens was not caused 
by the accident it was set in motion by 
the accident and thus became an effective 

.. 
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agency of death; the same as if the decedent 
had had heart disease, but would have con-
tinued to live a while longer had it not been 
set in motion and hurried to a fatal end by 
violence.'' 

Immediately prior to the accident of August 
27, 1926,, plaintiff was practically a well man. 
There were no external indications of any latent 
weaknesses which he may have had. Neither his 
doctor, nor his wife, nor his business friend, :Mr. 
Crumley, found anything in his condition to cause 
alarm or apprehension. He, himself, evidentl y 
felt no doubt as to his ability to meet the de-
mands of his professional work. 

Then came the blow upon his head, and im-
mediately following that blow those conditions 
developed which it is alleged were caused proxi-
mately by the blow. The blow was a possible 
and a sufficient cause. His family physician 
says, positively, that it was the cause. There 
was no other apparent cause. 

No hemorrhage followed in the succeeding nine 
months, notwithstanding plaintiff's weakened 
condition. The subsequent history of the case 
practically excludes the possibility of a diseased 
condition of the brain having been the proximate 
ca11se of plaintiff's trouble, and that possibility 
being excluded, there remains no other cause to 
which it may be attributed except the blow. 

The testimony raised a jury question, and it 
was er .ror to find, as a matter of law, that plain-
tiff's injuries were solely caused by his '' dis-
eased condition.'' 
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POINT V. 

Plaintiff was entitled to damages for such in-
juries as proximately resulted from defendant's 
negligence. 

~ehe trial judge was also in error in holding 
that 

'' even though this case went to a jury, they 
would not be justified in finding damages for 
anything else except the immediate effect of 
the mere bumping of the head and the annoy-
ance that came from that, whatever it was. 
Therefore so far as the amount involved in 
this case is concerned, it could be but very, 
very slight if the jury followed, as they un-
questionably did, the great preponderance of 
the evidence in this case" ( Case, p. 119, 1. 6). 

The clear import of this statement is that the 
injury r esulting proximately from that '' mere 
bumping of the head'' was no more than an 
"an noyance'' to the plaintiff, and too trivial and 
inconsequential for the attention of the jury. 

To that view plaintiff dissents. 

That it was a severe blow cannot be doubted. 
lt was no "mere bump," and resulted far more 
seriously than a mere ''annoyance.'' Plaintiff 
was dazed and in pain. On returning home he 
was obliged to go to bed, and later it was neces-
Rnry to call a physician. If his condition was 
proximately due only in part to the blow he was 
ontitled, so far, to compensation. The difficulty 
in dra wing the line between the injuries due to 
the blow and troubles collaterally arising due to 
latent disease, is not a reason for being so ten-
derly solicitous of the alleged rights of the tort-
feasor as to do substantial injusti ce to the in-
jured part y. 

~I1he neglig ence of the defendant being estab-
lished and the plaintiff having been free from 
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contributory negligence, plaintiff was entitled to 
go to the jury for an ascertainment of a reason-
able compensation for such of his injuries as 
were proximately due to defendant's negligence. 

The trial court having erroneously directed a 
verdict for the defendant-respondent, the plain-
tiff-appellant is entitled to a reversal thereof and 
to a venire de novo. 

R.espectfully submitted, 

E. A. MERRILL, 
Attorney for and of Counsel 

with Plaintiff-Appellant. 

New Jersey Court of Errors and Appeals 

SAMUEL B. THOMPSON, 

Plain tiff-Appellant, 

vs. 
CENTRAL RAILROAD CoMP ANY OF 

NEW JERSEY, 

Defendant-Respondent. 

On Appeal 
from 
Supreme 
Court. 

BRIEF FOR DEFENDANT-APPELLANT. 
Samuel B. Thompson instituted this action 

against The Central Railroad Company of New 
Jersey, alleging that on August 27th, 192·6, while 
at the Fanwood station, for the express and sole 
purpose of purchasing a newspaper from the 
newsstand of The Union News Company, which 
was located at such station, he received certain 
injuries which were occasioned by the negligence 
of the defendant. 

The case was tried at the Union Circuit with 
the result that the Trial Judge directed a verdict 
in favor of the defendant. 

From the judgment entered on said verdict, 
plaintiff now takes this appeal. 

Statement of the Case. 

The tracks of the defendant at Fanwood run 
east and west. East is towards Jersey City and 
New York. This accident occurred at tho station 
on the north side of the tracks, i.e., at the west-
bound station (Rec. 30) . 

.. 
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The general layout of the station is shown on 
the map, of which a photographic reproduction 
to a r educed size is attached to the State of the 
Case, being marked '' Exhibit D-15. '' Variou s 
portions of the station are shown in the photo-
2.Taphs, "Exhibits D-1 D-2 D-3 D-4 D-5 D-6 
<.J ' ' ' ' ' ' D-7, D-8, D-9, D-10, D-11, D-12, D-13, D-14," 
copies whereof to a reduced size are also annex ed 
to ihe State of Case. 

As will be perceived by reference to the map , 
the men's waiting-room is situated at the west end 
of the station, while the women's waiting-room is 
located at the east end of the station. Betwe en 
these two waiting -rooms is the ticket office, at the 
southerly side of which is a bay-window. Lead-
ing into the north side of the women's waiting-
room is a door 3 feet 7 inches in width and 7 feet 
63/4 inches in height. Directly opposite this door 
is another door on the southerly side of the s-ame 
width and height (Rec. 91, 92). 

Both of these doors are clearly shown on photo -
graph "Exhibit D-2," this photograph being 
taken from the southerly side of the station and 

· looking through, fir~t, the door on the •south side 
and then the door on the north side of the station. 

The Union News Company maintained a news 
stand and counters at the southeast corner of the 
s+-ation, such stand and counters being clearly 
depicted in photo.graph D-1. Between this news-
stand and the door on the southerly side of the 
station was a window, 44 inches in width, the bot-
tom of which was 24 inches above the floor (Rec. 
91, 92). 
-. On the southerly side of the station. i.e., the 

side: adjacent to the tracks, was a cement platform 
]41/::~feet in ·width (Rec. 3). 

On the easterly side of the station was a board 
platform which ran northerly to a cinder ·walk, 
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which the1i led in a curve up to the corner of Mar-
tine and Park Avenue (Rec. 92). 

Mr. Thompson, the plaintiff, lived on Martine 
Avenu e, and on the morning of the accident had 
gone from his home to the Fanwood station for 
the purpose of purchasing a newspaper from The 
Union News Company stand at such station (Rec . 
29). 

Fo r a period of approximately nine or ten days 
prio r to th e accident, the defendant's painters 
had been and still were engaged in the work of 
pai nting both the interior and exterior of said 
stat ion (R ec. 115). 

On i,:he morning of the accident and before the 
occurrence thereof, these painters had been en-
gage d in painting th e inside, or under part of the 
roof, or overhang, on the south side of the sta-
ti on, and in order to enable them to reach the 
pa rticular part of suc1h roof, or overhang which 
they were painting they had been using a scaffold. 
This scaffold consisted of a plank 16 feet in 
length and 2 inches in thickness, laid on or 
across two ladders, which were "V" shaped 
lad ders, and which were leaned together at t1he 
top and bottled. The plank so laid on said lad-
ders was between 5 feet and 5 feet 3 inches from 
the ground (Rec. 40, 58, 91, 92). 

This scaffold, including both the ladders _ and 
plank is accurately and correctly depicted in pho-
tograph D-2, (Rec. 40). 

During the time that the painters had been 
using this scaffold, prior to · the accident, for the 
purpose as aforesaid , of painting the overhang 
of fhe roof. the scaffold had been located at a 
point close to the south door of the station , i.e., 
approximately 6 inches or a foot away from such 
door. It was necessary for them to ha ve this 
scaffold in this position in order that they might 



4 

thus _ get at the particular portion Of the roof 
which t1hey were painting (Rec. 96, 97, 98). 

After finishing such ·portion of the roof, how-
ever, they moved the scaffold back or away from 
the door to the position in which it was , at 
the time of the accident. The scaffold in such 
position was at a distance of approximatel y 
5 feet away from the southerly door and 
had been in such position or location for a 
period of approximately 3 to 5 minutes befor e 
the accident occurred. At the time of the acci-
dent the painters were engaged in painting the 
bay-window and weather boards at the south 
side of the station. After finishing t1his work 

· thefr next work would be the finishing of the 
_ overhang or eaves of the station roof at the south 
side of the station, and in order to do this ·work 

· i would be necessary for t1hem to use the scaf-
fold either in the position in which it was at the 
time of the accident or at a point about 6 inches 
south of such position or location (Rec. 64, 65, 
66, 96, 97, 98, 99, 100, 108, 112). 

In other words they were constantly using this 
scaffold and would move it as occasioned as the 
exigency of their work required. 

The evidence produced upon the part of the 
plaintiff was to the effect that on the morning in 
question the plaintiff, together with a friend 
named Earl, proceeded from his residence, south-
erly, on ,his way to the station to buy a nm;vs-
paper; that on arriving at the station the plain-
tiff entered the north door of the station, which 
at such time was open, while Mr. Ear 1 proceeded 
around the ea,st side of the station and thence 
to the southerly side thereof; that after entering 
such door the plaintiff went to the newspaper 
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rack, which was kept and maintained by the 
Union News Company for its regular patrons, 
and ·w,hich on the day of the accident was lo-
cate d on the south side of the station up against 
the wall between the window and the southerly 
doorway (such rack being clearly shown in pho-
togr aph D-3) ; that after having taken his paper 
fr om the rack the plaintiff then proceeded 
through the door on t1he southerly side, which 
was open; and that after having gotten through 
said door his head came in contact with the plank 
on the scaffold. causing t·he injuries complained 
of (Rec. 28, 29, 30, 38, 39, 40, 41) ; that as the 
plaintiff entered the station, both the door on 
the north side, through which he entered, and 
the door on the south side were fully opened. 

Defendant's proof was that the plaintiff did 
not enter or pass through the door on the north 
side of the station at all; that, instead, both Mr. 
Ea rl and the plaintiff after leaving the cement 
walk, which has already been described, pro-
ceeded southerly along the east side of the sta-
tion on the board platform or walk (such plat-
form being shown on the map, Exhibit D-15); 
that after having reached the southeast corner 
of the station they then turned and walked west-
wardly on the cement platform along t1he south-
erly side of the station, and that the plaintiff was 
injured while attempting to enter the station 
through the door on the south side; that ·he was 
not at such time, as alleged by him, leaving the 
station by such door; that a man named Young, 
who was in the employ of The Union News Com-
pany, was in charge of the news stand in the sta -
tion and had marked the plaintiff's paper with 
the latter's uame and put it in the news rack 
which, as already stated, was located against the 
·wall on t1he south side of the station between the 

'-
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wi11dow and the southerly door; that Young had 
started for his home, having left the station by 
the door on the southerly side; that on ihis way 
from the station he saw Mr. Earl and the plain-
tiff proceeding towards the station, whereupon, 
he, Young, retraced his steps, re-entered the sta-
tion t1hrough the southerly door, went to the rack 
wherein the plain tiff '•s pa per was contained, 
took out said paper and then again started out 
the door on the southerly side for the purpose 
of delivering the pa per to the plain tiff ; that as 
he came out of the door he saw the plaintiff on 
the southerly side of the plank and scaffold, i.e., 
,between the scaffold and the tr 1acks and not be-
tween the scaffold and the station; that al-
though, after perceiving, as aforesaid, the plain-
tiff and Ear 1, he had immediately re-entered the 
station, yet, he at no time saw the plaintiff come 
through the door on the northerly side or saw 
t,he plaintiff in any part inside of the station 
building (Rec. 57, 59, 60, 61, 62, 63, 96, 991 100, 
101, 103, 105, 106, 107, 108, 109, 110, 111, 114). 

This accident occurred at about 9 :30 or 10 :00 
o'clock in the morning on a bright, clear day 
(Rec. 31, 111). 

In the nine or ten day period, during which, 
as aforesaid, the painters of the defendant had 
been working around this station prior to the ac-
cident, the plaintiff •had on days previous to the 
day l1f the accident, visited the station and had 
been in and around the premises (Rec. 115). 

The plaintiff was 5 feet 9 inches in height (Rec. 
46). That is to say, of course, that the plaintiff 
was at least 6 inches taller than the plank was 
high. 
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The Alleged Negligence. 
The negligence of which the plaintiff alleges the 

defendant was guilty is set forth in paragraphs 3 
and 4 of the complaint as follows: 

3. "Defendant by its servants, employees, 
or agents, and without warning to plaintiff, 
had carelessly and negligently placed an ob-
st ruction across said doorway at about the 
height of plaintiff's forehead. . . 

4. '' As plaintiff was leaving said station 
building, through said doorway, his head ca:ffie 
violently in contact with the obstructi~ :m 
across said doorway and he was thrown vio-
lently ,to the floor. i, ,x, '"'" (Rec. 3, 4). 

The Issues Involved on This , Appeal. 

The plaintiff was 57 years of age (Rec. 31) • 
The accident took place on August 27, 1926. 
The evidence dis ,dosed that in the fall of 1925 

the plaintiff had undergone an operation for 
double mastoiditis (Rec. 9); that in the month of 
l >ecember 1925 the plaintiff had suffered a stroke 

' ' of paralysis, or cerebral hemorrhage (Rec. 14); 
that in the month of March, 1926, the plaintiff had 
suffered a second stroke, or cerebral hemorrhage, 
which was a "moderately severe attack" (Rec. 
15, 22). 

It was the defendant's contention that the third 
stroke, or hemorrhage, which was suffered by the 
plaintiff after the accident, was not caused by, or 
the result of the accident, but was simply the nat-
ural sequence of the disease of the cerebral ves-
sels which had existed in plaintiff for a long pe-
riod of time and which had been responsible for 
the first and second hemorrhages or strokes. 

And in fact the medical witnesses produced 
upon the part of the plaintiff testified that it is 
common for a person who has had one stroke to 
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have a second stroke; that it is common for a 
person who has had two strokes to have a third 
stroke; that the symptoms are the same whether 
the stroke be caused by natural causes or by a 
traumatic injury; that plaintiff's condition after 
the accident "could have been produced by the 
accident, or it could have been produced by the 
same factors which gave him the stroke twice 
previously" and that there was · nothing about the 
symptoms that would tell one whether it was due 
to the injury or whether it mi.ght be due to the 
'disease of the blood vessels (Rec. 26, 27, 50, 53, 
54, 55). 

At the end of the entire case, defendant moved 
for a direction of verdict upon three grounds: 

FIRST: That the plaintiff at the time of the acci-
dent was a mere licensee, and that therefore the 
defendant owed him no duty save to refrain from 
wilful or wanton injury, of which injury there was 
neither the allegation nor proof. 

SECONDLY: That there was no evidence of neg-
ligence upon the part of the defendant, and 

THIRD: That the plaintiff was guilty of con-
tributory negligence (Rec. 117, 118). 

The Court rejected the first ground, i.e., that 
the plaintiff was a mere licensee. It, however, di-
rected a verdict for the defendant upon the ground 
that there was no evidence of negligence on de-
fendant's part, but that even if there was such 
evidence the testimony conclusively showed the 
plaintiff to have been guilty of contributory neg-
ligence. 

In directing the verdict the- Court commented 
upon the medical testimony which had been pre-
sented upon the question of whether or not the 
plaintiff's condition, after the accident, was due 
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to natural causes or to an injury sustained by the 
accident, and remarked that the preponderance 
of the medical testimony was to the effect that the 
third hemorrhage which plaintiff suffered after 
the accident was due to a natural disease and was 
not caused by the accident (Rec. 118, 119, 120, 
121, 122, 123). 

Plaintiff's counsel has evidently conceived a 
mistaken idea that the Court's action in directing 
a verdict for the defendant was based upon its 
review of the aforesaid medical testimony as to 
the probable cause of plaintiff's third stroke, for 
counsel has exhaustively discussed and reviewed 
such testimony under Point IV and Point V of his 
brief. 

The record conclusively shows, however, that 
although the Court commented upon this te,sti-
mony as aforesaid, this played no part in the 
Court's direction of the verdict, for such direction 
was based solely upon two grounds, i.e, firs •t the 
absence of negligence on the part of defendant, 
and, secondly, the plaintiff '·s contributory negli-
gence (Rec. 120, 121, 122, 123). 

This being the case, this brief will therefore 
be limited to a discussion of two questions, as 
follows: 

FIRST: Was there any evidence of negligence 
upon the part of the defendant1 

SECONDLY: Was the plaintiff guilty of contrib-
utory negligence 7 
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ARGUMENT. 

POINT I. 
There was, no evidence of negligence upon 

the part of the defendant. 
I 

It is conceded that the defendant owed to the 
plaintiff a duty of care. However, such duty was 
not to exercise a high degree of care, but was 
merely to exercise only ordinary care to render 
its premises reasonably safe. Nolan vs. Bridge-
ton and Millville Traction Co., 74 N. J. L. 559; 
Sommer v. Public Service Corporation, 79 N. J. 
L. 349; Sefler v. Vanderbeek & Sons 1, 88 N. J. L. 
636; Ma.yes v. Splitdorf Electrical Co., 94 N. J. 
L. 460; Fitch v. Central Railroad Company, 74 
N. J. L. 135; IIoltzman v. Hudson and Manhatta ,n 
R. R. Co., 101 N. J. L. 255. 

Where then was there any breach of such duty 
or any negligence upon the part of the defendanU 

The plaintiff, both in his complaint and at the 
trial, contented himself with, and rested his case 
upon the mere broad allegation that the defendant 
should ,be held negligent because it allowed this 
scaffold (which at the time was unquestionably 
being used in connection with the lawful purpose 
of painting the station) to stand upon the •station 
platform "without warning." Neither in his 
pleadings or proof did plaintiff suggest, nor does 
he now suggest in his brief, what nature of warn-
ing the defendant should have given to the plain-
tiff. 

There was no endeavor made to prove that it is 
customary to protect a situation of this sort by any 
specific kind of ''warning.'' It was not shown, or 
attempted to be shown that there was any rule, 
which was breached, requiring any particular kind 
of "warning" on or near this scaffold. In fact all 
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that the plaintiff did was to show that the scaffold 
was on the defendant's station platform where 
it had a perfect right to be, and then, without 
proof of what, if anything, was customary under 
such circumstances in the matter of protection, or 
was reasonably practicable in the matter of pro-
tection, simply argue in broad generality and 
words of conclusion rather than of proof, a lack of 
"warning" without making the slightest effort 
to indicate for the enlightenment of the court or 
of the jury what kind of "warning" should have 
been given. 

It must be borne in mind that this accident oc-
curred in broad daylight. Concededly the north 
door and the south door of the station were open. 
~here was not the slightest lack of visibility in-
side of the station or outside the station where this 
accident occurred. The case, therefore, is not one 
of a trap created by the plaintiff nor a case where 
the scaffold lurked in darkness into which the 
plaintiff might step. 

The defendant was engaged in performing the 
laudable purpose, and the fulfillment of its probable 
duty, in painting its station. It is unquestioned 
~ha! to do this work the scaffold was re<]_uired. It 
is likewise unquestioned that just a few minutes 
be~ore t~e accident the painters had been actually 
using this scaffold for the purpose of painting tho 
eaves of the station building , and that a few min-
ut es· later would be required to use it again in sub-
sta ntially the same position that it w~s in when 
this unfortunate accident occurred. Certainly, the 
defendant had a right to use the scaffold at such 
point and for such purposes. 

What then shou]d the defendant have done1 
Should the defendant have stationed men all over 
the premises to announce in loud tones the verv 
obvious presence of this sc.affold Should thcr.r 
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have been flags of some sort 1 The plaintiff does 
not even suggest that it was defendant's duty to 
do any of these things. 

Let us assume that other persons lawfuly on the 
station premise ,s had beon standing just outside 
of the door through which plaintiff, according 
to his testimony, came. Can it be seriously urged 
that the defendant should have had employees 
present to warn plaintiff of the presence of these 
persons so that the plaintiff would not collide with 
them1 

It is a matter of common knowledge that in 
connection with its lawful business, a railroad 
company maintains baggage and similar trucks 
upon its station premises. Is it to be said that 
every time the defendant had a baggage truck 
upon the station platform at Fanwood it would 
be t1hereby under a duty to see to it that every 
person coming upon the station p:temises was 
duly notified and apprised of the presence of such 
truck1 

In short, the plaintiff in this case asserts that 
the defendant failed to perform its duty, but it 
neglects to allege or prove what the defendant 
should have done. 

Defendant's proof was that the distance from 
the westerly casing of the south door, i.e. t1hrough 
which plaintiff alleges he proceeded, to the plank 
on the scaffold was 5 feet (Rec. 91). 

Plaintiff's testimony was to the effect that the 
plank was closer, but plaintiff's witness who tes-
tified to t•his fact, admitted that he could not give 
the distance (Rec. 42). 

In any event, whatever the distance, there was 
not the slightest contention that this ladder was 
placed in the frame of the door itself, and it was 
conceded that the plank did stand sout ih of the 
door, for some distance, whatever that distance 
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might have been. It is earnestly urged that the 
case is entirely barren of proof that the defend-
ant in doing this act, which was unquestionably 
done in connection with the lawful purpose of 
painting and keeping in condition the station 
premises for the use ,and benefit of the public, 
failed to use ordinary care or failed to do anything 
that an ordinary person would have done under 
the circumstances. 

This, of course, is not a case w1here the doc-
trine of res ipsa , loquitor applies, but the burden 
was upon the plaintiff to prove that the defend-
ant was guilty of some act of negligence. 

It is submitted that there is not the slightest 
scintilla of evidence on this score. Plaintiff's 
brief stresses with great repetition and reitera-
tion the duty of the defendant to use due care 
but fails utterly to point out or suggest in what 
respect the defendant breached this duty. 

Briefly summed up, therefore, the case is one in 
which the plaintiff charges the defendant wit·h 
failing to perform some act, but fails and ne-
glects to point out or produce any proof as to 
what such act it was that the defendant failed 
to perform. 

This being so, it seems clear that to have sub-
mitted the case to the jury upon the question of 
the defendant's negligence would have been sim-
ply forcing the jury to guess and speculate, with-
out affording any legal foundation for a verdict. 
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POINT II. 
The evidence showed conclusively that the 

plaintiff was guilty of contributory negligence. 

It is, of course, a familiar principle that the 
law imposes on every person a bounden duty to 
exercise reasonable care in his conduct to avoid 
injury, and that a failure on his part to exercise 
that degree of care, resulting in injury, leaves 
him remediless. 

Smith v. V a;n Seiver, 58 N. J. L., 190. 

And it is likewise settled that a pedestrian is 
bound to exercise ordinary care, not only to avoid 
dangerous places known or seen, but also those 
of the existence of which he is ignorant. 

Quimby v. Filter, 62 N. J. L., 766. 
See also 

V wn Pelt v. Sturgis, 4 N. J. Advance Re-
ports, 889. 

Applying these rules of Law to the facts of the 
instant case it would seem plain that the plain-
tiff was clearly and unquestionably guilty of con-
tributory negligence. 

Plaintiff was a construction engineer and had 
been engaged in this work for a number of years 
in various parts of the United States. According 
to the testimony produced upon his behalf, he was 
at the time of this accident vigorous and heal thy 
and alert both mentally and physically. This, 
therefore, is not the case of a person with some 
mental or physical defect or impairment becoming 
involved in an accident but is the act of a normal 
individual endowed with the same faculty as any 
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other normal healthy individual for the purpose 
of seeing and observing any obstruction which 
might be in his path. 

The day was bright and clear, so that there was 
nothing in the way of weather conditions to inter-
fere with the plaintiff's vision or view. 
· The defendant's testimony was to the effect 

that the plank on the scaffold was distant 5 feet 
from the westerly end of the casing of the door 
on the south side of the station; that it was dis-
ant 4 feet 6 inches from the east end of such cas-
ing, and that it was distant 4 feet 9 inches from 
the middle of the doorway (Rec. 91). The plain-
tiff's testimony was to the effect that the plank 
was nearer to the door, but how much nearer 
plaintiff's only witness who testified on this score 
was unable to say, testifying that he did not meas-
ure the distance (Rec. 40). 

It was, however, undisputed that the ladder on 
the west end of the plank extended eastwardly 
from the west end of the door on the south side 
in such a manner as to cover and stand in front 
of more than half of the doorway_ (Rec. 92, 93). 
The map marked "Exhibit D-15" plainly shows 
this. This being so, a person leaving the station 
by the south door, as plaintiff claims he was doing, 
at the time of the accident, was bound to see not 
only the plank on top of the ladders, but also the 
]adder itself at the west end of such plank. This 
is clearly shown by photographs '' Exhibits D-3, 
D-4, D-5, D-9, D-14." This ladder, of course, was 
of such height and such size that it could not pos-
sibly escape one's view and notice if such person 
was in any way watching or paying any attention 
to his own progress. 

The plaintiff claims that he entered the station 
through the doorway on the north side and at such 
time not only the door in that doorway was open, 
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but also the door in the southerly doorway was 
open. Attention is therefore respectfully invited 
to photograph, '' Exhibit D-2, '' which shows 
plainly that these doorways are directly opposite 
each other, and that a person entering through 
the northerly doorway would have been bound 
to see (provided, of course, he had looked at all) 
through the southerly doorway not only the plank 
but also the ladders on the station platform. In 
addition all of the other photographs which were 
taken from the inside of the station distinctly 
and clearly show that no matter from what por-
tion of the waiting room a person approached the 
southerly door he would be bound to see if he 

' looked at all, through such doorway, the plank and 
the ladder. 

Plaintiff had no right to assume that there 
would be nothing on the station platform and was 
not entitled to go blindly through this doorway 
without making any observations in the direction 
towards which he was proceeding. If there had 
been a person standing on the station platform, 
just outside of this door and plaintiff, because of 

. his failure to look had collided with such person, 
would he not clearly have been guilty of contri ,bu-
tory negligence! Likewise, if plaintiff had gone 
through the doorway upon the station platform, 
without making any observation at all, and as a 
result thereof had stumbled over a baggage truck 
or a passenger's suitcase, would he not have been 
guilty of contributory negligence! 

We must bear in mind that the station platform 
was perfectly light, and that the inside of the 
waiting room was light, and that there was noth-
ing here in the nature of a trap. This was not the 
case of a traveler going in a strange place at 
night; neither was it the case of a p~rson opening 
a door and suddenly stumbHng into an obstruc-
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tion. This was simply the case of a man in broad 
daylight going through an open door and running 
into an object which was perfectly visible. The 
plank was between 5 feet and 5 feet 3 inches from 
the ground. The plaintiff was 5 feet 9 inches in 
height. This m.akes it perfectly obvious that at 
the time plaintiff met with this accident he was 
walking in a stooped position or at least with his 
head bent over and was not directing his eyes 
towards the path ahead of him to see where he 
was .going, and what, if anything, lay in his path. 
Even with his head stooped, however, he was still 
in a position to see the ladder at the west end of 
the plank if he had been using his eyes at all, and 
this ladder would, of course, have afforded him 
adequate notice of .the presence of some obstruc-
tion. 

In addition, plaintiff had concededly been in 
and around these same station premise -s while this 
painting work was being carried on during a 
period of nine or ten days befor~ the accident. He, 
therefore, knew that these painters were working 
with scaffolds around the station, and that he was 
likely to find such a scaffold at any point on the 
station premises. This fact, of course, should 
have served to put him doubly on guard. 

Plaintiff cites in his brief the cases of Va.n Pelt 
v. Sturgis, 133 Atlantic Reporter 303 ( 4 N. J. Ad-
vance Reports 889); Math.eke v. U.S. Express Co., 
86 N. J. L. 586; and Doherty v. Romano, et al., 135 
Atlantic Reporter 62 (not officially reported). 

All of these cases, however, are entirely differ-
ent both in fact and principle from that at bar, 
for each of those cases involves an accident aris-
ing out of an obstruction in a public highway. It 
is, of course, the rule that as to a public hiqhway 
the traveling public has the right in the absence 
of notice or warning to the contrary, to assume 
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tliat the highway is safe. Suburban Electric v. 
Nugent, Admr. of Otto, 58 N. J. L. 658; Fox v, 
Tiflharton, 64 N. J. L. 453. 

That rule, which is limited to public highways, 
is of course not applicable to the situation in the 
instant case, where such a highway was not in-
volved. 

Moreover, in the Van Pelt case the plaintiff, 
while going along a public highway tripped over 
a marble block 8 inches in height. The highway 
was an extremely busy one and the plaintiff was 
constantly obliged to watch out for and give way 
to other pedestrians, . The distinction between that 
case and the case under consideration is obvious, 
for in the instant case (laying aside the consider-
ation that no public street or highways was in-
volved) _ the obstruction was over 5 feet in height 
and there were no persons or things to distract 
the plaintiff's attention. 

In the ]VI atheke case a scaffold was suspended 
8 or 10 feet above t1he level of a public street 
along which a covered express wagon of the de-
fendant was being driven. The top of the wag-
on scraped against the bottom of the scaffold 
causing the planks to fall and thereby caus-
ing t,he plaintiffs, who had been standing on said 
scaffold to be injured. The suit was against 
the owner of the wagon. There was no ques-
tion of contributory negligence involved. The 
sole question was whether or not th·e driver of 
the express wagon was guilty of negligence in 
not having observed the scaffo ld in time to pre-
vent striking it. There is, of course, a plain 
distinction between that case and the one under 
discussion for there, in the first place, the driver 
vvas proceeding along a public highway. In the 
second place, he would have to look up in the 
air to see this scaffold, and thirdly, as he got 
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near to the scaffold the top of his wagon would 
obscure his view. Here, all that the plaintiff 
had to do was to simply look right straight ahead 
of him and if he had done this he would not have 
been injured. 

In the Doherty case the plaintiff was driving 
an automobile along a public highway. The de-
fendants were engaged in laying a sewer in the 
highway and had an excavating machine standing 
on one side of the ro ,ad. Attached to this machine 
was a boom from which a chain was suspended, at 
the end of which was attached a large bucket used 
for the purpose of shifting ear .th. The top of the 
boom was about 20 feet or more above the surface 
of the road. As the plaintiff's machine approached 
the place where the excavating machine was stand-
ing, the boom, with the cable and bucket attached, 
suddenly swung across the road so as to overhand 
that part of it along which plaintiff ~as travel-
ing. As a result plaintiff's ear collided with the 
bucket. The distinction between the Doherty 
case and the case sub judice is clear. There the 
defendant created a sudden danger which the 
plaintiff did not have time to avert. Here the 
scaffold was standing still. T1he view was plain 
and the plain tiff had time to look. 

Plaintiff -also cites Deronet v. Woolworth Com-
pany, 89 N. J. L. 669. In that case the plain -
tiff was in defendant's store for the purpose of 
making purchases and at the time of the accident 
was seeking to buy a five-pound sugar box. She 
was asked by the saleswoman ( the employee of 
t·he defendant) to point out the box, and the 
saleswoman walking slightly in advance of the 
plaintiff and followed by the latter, walked 
through an open space between two rails, the 
plaintiff still following, and at the same time 
pointing to a sugar box on a shelf against the 
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wall of the store. While the plaintiff was doing 
this she fell down a flight of stairs which she did 
not see, and of the existence of which she had 
no warning . In addition to this there was te sti -
mony that there was a. gate protecting this flight 
of stairs w hicih was opened by the saleswom en 
in order to let the plaintiff through. Of cour se, 
that case is not at all apposite to the case at bar. 
In that case there was a trap in the nature of a 

flight of stairs into which the defendant's em-
ployee led the plaintiff by opening the ga te. 
T1he plaintiff's failure to see this stairway was 
plainly due to and caused by the act of the de-
fendant's employee in requesting the plaintiff to 
point out an article on the shelve.s and thereb y 
directly a.nd nece-ssarily causing t-he plaintiff 
to keep her eyes raised and away from the stair-
way. 

Likewise in the case of MacDonou,gh v. Wool -
worth, 91 N. J. L. 677, upon which plaintiff also 
r elies, the plaintiff was in the defendant's stor e 
for the purpose of buying a book and went to a 
book rack in order to read the titles of the books 
in such rack and make her selection. There was 
a dim light over the rack. In order to get to thes e 
books it was necessary for the plaintiff to go into 
a passageway, which was dimly lighted. In going 
into this passageway plaintiff stepped a little to 
one side and fell down a stairway which she did 
not, and in the dim light was not likely to see. 
In addition there was a gate to this stairway 
which at the time of the accident was tied open. 
Di scussion se_ems unnecessary to distinguish that 
case from this. There, in the first place, the de-
fendant had created a dangerous situation in th e 
shape of a stairway and had improperly light ed 
it. In _the second place, it had virtuaily converted 
this dan gerous situation ·into a trap· by l,,eaving 
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open the gateway . . · In other words, no matter how 
much car e the plaintiff exercised, it was question-
able whether she would have perceived this open 
stairway . In the present case, as has been 
point ed out, there was no absence of light, but the 
acciden t happened in the broad daylight. There 
was absolutely nothing to divert plaintiff's atten-
iion from the obstruction, consisting of the lad-
ders and plank. All that the plaintiff had to do to 
see this obstruction was to keep his eyes in the 
direct ion he was walking. 

Couns el argues at great length in his brief that 
since the plaintiff's witness, Earl, testified that he 
did not think the plank was as far away from the 
doorway as the defendant's witnesses testified it 
to have been, this fact of itself necessarily involved 
a jur y question. Even aside from the fact that 
Ea rl did not measure the dist iance and testified 
that he did not know what the distance was, we 
think that the ·fallacy of such argument or theory 
is obvious. 

No matter how great the distance between the 
door and the plank, it was undisputed from all of 
the t estimony that the plank was some distance 
fro m th e door. Moreover, it was undisputed that 
the ladder at the west end of the plank covered 
and stood in front of the greater portion of the 
door. It was undisputed that the southerly door 
was open, at all times, as was the northerly door. 
There fore, the rase revolves itself into the simple 
pro position of a normal m,an with all of his facul-
ties , walking in broad daylight into an obstruc-
ti on which was directly in front of him, and which 
he rould not have helped seeing had he looked 
at all. 

,¥ e think that further argument is unnecessary 
to demonstrate that plaintiff's "conduct on this 
occasion was such as would be condemned as neg-
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ligen t by men of ordinary care and prudence, and 
contributing as it did to his injury, under prin-
ciples well established in thi ,s state he is debarred 
from a recovery. If he had not been negligent 
he would not have received any injury from negli-
gence arising from any other source.'' 

Smith v. Varn Seiver, 58 N. J. 190. 

It is submitted, therefore, that the trial court 
was not only justified, but indeed required under 
all the evidence to hold that as a matter of law 
the plaintiff was guilty of contributory negligence. 

POINT III. 
The trial court properly directed a verdict 

for the defendant and the judgment should be 
affirmed. 

Respectfully submitted, 

DEVOE TOMLINSON, 

WM. A. BARKALOW, 

Of Counsel with 
Def end ant-Respondent. 




