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Notice and Grounds of Appeal.

NOTICE AND GROUNDS OF APPEAL.
Filed July 11, 1927.

New Jersey Supreme Court

SamvEL B. TrHOMPSON,

Plawntrff, On Appeal.

VS. Notice and

CevTrRAL Ramroap CoMPANY oOF Grounds of
NEW JERSEY, Appeal.
Defendant.

Taxe Norice that the plaintiff, Samuel B.
Thompson, appeals to the Court of Errors and
Appeals of the State of New Jersey, from the
whole of the judgment entered in this case, upon
the following ground:

The Trial Court directed a verdict against the
plaintiff and in favor of the defendant when
thereunto moved by counsel for the defendant,
whereas the said Court should have denied said
motion and should have submitted to the jury for
decision the questions involved in the issues.

E. A. MERRILL,
Attorney of Appellant.

To William A. Barkalow, 143 Liberty street, New
York City.
Attorney of Defendant.
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Summons.

SUMMONS AND COMPLAINT.
Filed February 15, 1927.

The State of New Jersey to Central
Railroad of New Jersey.

(SEAL) You Are SummonED to answer the
annexed complaint of Samuel B.
Thompson, in an action at law in the

Supreme Court. And take notice that unless you
file your answer to said complaint with the Clerk
of the Supreme Court, at Trenton, within twenty
days after the service upon you of this writ, and
the annexed complaint, the plaintiff may proceed
in the suit and judgment may be entered against
you.

Wirness, Winiam S, Gumwmere, Chief Justice
of the Supreme Court, at Trenton, this 7th day
of February, nineteen hundred and twenty-seven.

EDWARD J. KELLIEHER,
Clerk.

K. A. MERRILL,
Attorney.

Complaint.

SUPREME COURT OF NEW JERSEY.

Uxton CouNTy.

SamvuiL B. THOMPSON,
Plantiff, ;
Action
vs. at Law.
CENTRAL RA1LROAD OF NEW JER- Complaint

SEY, a corporation,
Defendant.

Plaintiff, Samuel B. Thompson, residing in the
Township of Fanwood, County of Union and
State of New Jersey, says that:

1. On or about August 27th, 1926, said defend-
ant had the possession, control and management
of a certain building on the northerly side of the

right of way of said defendant through said
Township of IFanwood, which said building is
known and designated as the westbound Fan-
wood station of said defendant.

2. On or about August 27th, 1926, said plain-
!,iﬁ", being then and there lawfully on said prem-
ises and within said building, attempted to leave
said building through the east door on the south-
erly side of said building.

3. Defendant by its servants, employees, or
agents, and without warning to plaintiff, had
carelessly and negligently placed an obstruction

acToss said doorway at about the height of plain-
tiff’s forehead.

. 4. As plaintiff was leaving said station build-
ing, through said doorway, his head came vio-
lently in contact with the obstruction across said




Complant.

doorway and he was thrown violently to the
floor, sustaining great injury to his body and to
his nervous system, and seriously aggravating
certain weaknesses and illnesses from which he
was then suffering due to two operations for
mastoiditis.

5. By reason of said injuries plaintiff has
been unable to pursue his usual and necessary
occupation, and has suffered and will continue
to suffer loss of income and profits; he has been
obliged to spend large sums for medical attend-
ance; and he has suffered great pain and will
continue for a long time to suffer great pain.

6. By reason of the injuries sustained by said
plaintiff due to the carelessness and negligence
of the defendant by its servants, employees, or
agents, and due to the failure of said defendant
to perform its duty to those lawfully upon its
premises by keeping entrances and exits in a
safe condition, said plaintiff has sustained dam-
ages in the sum of $25,000.00.

Judgment will be claimed by the plaintiff in
the sum of $25,000.00 and costs of suit.

E. A. MERRILL,
Attorney of Plaintiff.

Answer,

ANSWER.
Filed February 25, 1927.

NEW JERSEY SUPREME COURT.

Uxion CoUNTY.

SamMUEL B. THOMPSON,
Plamnt:ff,
vS. Action

at Law.
Tae CexNTrRAL Ramroap Com- b

PANY oF NEw JEerseEy, a \ Answer.
corporation,
Defendant.

The answer of The Central Railroad Company
of New Jersey, a corporation of the State of New
Jersey, having its principal office for the transac-
tion of business in the City of Jersey City,
County of 1Tudson and State of New Jersey, says
that:

I. It admits paragraph 1 of the complaint.

II. 1t denies paragraphs 2, 3, 4, 5 and 6 of
the complaint.

As a separate defense, it alleges that the plain-
tiff was guilty of contributory negligence, barring
a recovery in this action.

As a second separate defense, it alleges that at
the time of the accident mentioned in the com-
plaint the plaintiff was a trespasser upon the
private property of the defendant.

As a third separate defense, it alleges that at
the time of the accident mentioned in the com-
plaint the plaintiff was a mere licensee upon the
private property of the defendant.

WM. A. BARKALOW,
Attorney for Defendant.




REPLY.
Filed March 3, 1927.

NEW JERSEY SUPREME COURT.

Unton CounTy.

SamueL B. THOMPSON,
Plawnitaiff,
Action
at Law.

vs.

TaE CeENTRAL RaAtLroap CoM-
PANY ofF NEw JERSEY, a
corporation,

Reply.

Defendant.

The plaintiff, replying to the defenses in the
defendant’s answer, answers said defenses and
. says that:

ANSWER TO FIRST SEPARATE DEFENSE.

1. The plaintiff denies that he was guilty of
contributory negligence.

ANSWER TO SECOND SEPARATE
DEFENSE.
1. Plaintiff denies that he was a trespasser
upon the private property of the defendant.
ANSWER TO THIRD SEPARATE DEFENSE.

1. Plaintiff denies that he was a mere licensee
upon the private property of the defendant.

E. A. MERRILL,
Attorney of Plaintiff.
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Charles T. Decker, direct.
TESTIMONY.

CHARLES T. DECKER, a witness produced on
behalf of the plaintiff, being duly sworn ac-
cording to law, on his oath saith:

Durect examination by Mr. Merrill.

Q@ Where do you practice, Dr. Decker? A
Westfield, New Jersey.

Q@ You are Mr. Thompson’s physician? A
Yes, sir.

Q@ Were you called to examine him in August,
19267 A Yes, sir.

@ On what date subsequent to August 27th
did you see him? A 29th of August, same
vear.

@ What was his then condition? A Mr.
Thompson had a bruise over his right eye, above
his eyebrow. Ile was in a confused state of
mind, sulfering intense headache, difficulty of
vision, weakness of his left side, arm and leg,
some in the face. He had blood pressure of 170
systolic. e was pale, dizzy. I think that is all.

Q@ What, in your opinion, was the proximate
cause ol that condition? A T believe that he
had had a rupture of a blood vessel in the brain
which controlled the left side of his body and
face and his eyes.

@ What, in your opinion, was the cause of the
rupture of the blood vessel? A I believe it was
the result of an accident, a blow to his head.

Q The testimony of Mr. Thompson shows that
he received the blow on August 27th. Do you
attribute the condition in which you found him
to the blow on that day? A Yes, sir, I do.
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Charles T. Decker, cross.

Q At any time since the accident, has Mr.
Thompson been in a condition to take care of his
business? A No, sir.

Q When, in your opinion, is there a reason-
able probability of his being able to take up his
occupation again as consulting engineer? A I
don’t believe he ever will be able to.

Q Will he be able to take it up in any degree,
partially? A Not for an indefinite time, at
least.

Q In your opinion, from your knowledge of
his condition since the accident and his present
condition, for how long a time is he likely to
require medical attention? A Absolutely in-
definite. A long time.

Q Do you mean by a long time, several years?
A Yes.

Q What do you consider is the reasonable
value of your services to Mr. Thompson from
August 29th to date? A Approximately a hun-
dred dollars.

Q You are familiar with the fact that Mr.
Thompson had a mastoid operation? A Yes,
sir.

Q Is that an operation from which one may
wholly recover? A Yes, sir.

Mr. Merrill: Cross examine.
Cross examination by Mr. Tomlinson.

Q Dr. Decker, T understood you to testify yes-
terday that the reasonable value of your services
from August 27, 1926, was approximately a hun-
dred dollars? A Yes, sir.

Q Is that the amount for which you rendered
a bill? A Yes, sir.

2)

Charles T. Decker, cross.

Q Has that bill been paid? A I think all
except the last. It has been sent in sections, not
in one bill.

Q Doctor, how long have you been practicing
in Westfield? A Since January, 1910.

@ Tor how long a period have you known Mr.
Thompson, the plaintiff in this case? A I have
known who he was for maybe more than five
years.

Q@ Iow long have you treated him? For how
long a time have you been his family physician?
A Well, of course, Dr. Sinclair and I together
have associated together so that I have seen him
[ think personally the first time along in October,
before he had his operation for his mastoid. Be-
fore that T hadn’t personally treated him any to
speak of at all.

Q@ As I understand it, doctor, you and Dr.

Sinclair practice together in Westfield? A Yes,
that is right.

Q Mr. Thompson was a patient of your firm,
il I may so designate it? A Yes.

Q And he had been a patient of you and Dr.
Sinclair for some time? A Yes.

Q@ TFor years, had he not? A Yes, 1 think
approximately five years, I should say.

Q And if he should require medical assistance
or medical advice, he would come to the office of
both of you two gentlemen, and if one of you was
absent, the other would treat him; is that cor-
rect? A Yes, sir.

Q@ Now, Dr. Decker, you knew, of course, that
Mr. Thompson had a double mastoid operation in
the fall of 1925, did you not? A Yeé, sir.

@ Before this accident? A Yes, sir.

Q As a matter of fact, it was youn, was it not,
who sent him to Dr. Slocum, or Dr. Malcolm, was
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Charles T'. Decker, cross.

it, in New York? A I don’t know the name of
(he man he went to, but I sent him in, because he
had his ear abscess first, which was the cause of
his mastoid, and I wanted him taken care of. 1
forget the name of the man who did the work.

Q Well, in any event, you diagnosed the trou-
ble as a possible mastoid trouble, did you not? A
Yes.

Q And as a result ol that diagnosis in order
to make assurance doubly sure, you sent Mr.
Thompson to an ear specialist in New York? A
Yes, sir.

Q And as a result of his examination by that
car specialist in New York he was operated on
for a double mastoid, was he not? A Yes, sir.

Q Now, Dr. Decker, a mastoiditis is a very
serious thing, is it not? A No.

Q:Iteig motle A No, sir.

Q  Isn’t it a fact that mastoiditis in a great
many places results in death? A Not an uncom-
plicated mastoid.

Q Isn’t it a fact that mastoiditis in a great
many, if not the majority of cases, results in a
breaking down or tearing down or depressing of
the man’s whole system? A Well, he recovers
[rom it. It is a temporary thing from which he
recovers entirely.

(Q  Whether it be temporary, or whether it be
permanent, isn’t it a fact that the common result
of a mastoiditis is to lower a man’s whole vital-
ity, to lower the tissues and nerves in his head,
and generally result in a condition of depression?
A I can’t answer that without qualification.

@ Well, go ahead and qualify. A The aver-
age case ol mastoid that I have seen is entirely
healed up and the man is usually perfeetly well
in from two to three months.

11

Charles T. Decker, cross.

Q Did you ever see a case where a man did
not become perfectly well in two or three months,
from mastoiditis? A Yes.

Q Did you ever see a case where a man died
from mastoiditis? A When there is complica-
tions, but not uncomplicated.

Q Well, the originating cause was mastoiditis,
wasn’t it? A Yes.

Q So that we may understand each other, Dr.
Decker, 1s it or is it not a fact that you in your
practice have seen cases where men have died, or
where a man or a woman has died—we will put it
that way—in a case where the mastoiditis or
where a mastoiditis was the originating cause?
A Well, I would have to qualify that. There is
an originating cause behind the mastoiditis. It
might be just from a cold in his head, first. The
originating cause, of course, would be a cold, in
the cold, the simple, ordinary infection, and that
would be the beginning cause of the man’s death,
not just his mastoid. It is a progress through
the whole thing.

Q Mastoiditis very often does result from
colds, does it not? A Certainly.

Q Mastoiditis is a condition originating in the
middle ear, is it? A It originates in the eu-
stachian tube, the tube from the throat to the
middle ear, and that becomes infected. From
there it spreads to the mastoid.

@ You have seen cases, have you not, where
men have died where a mastoiditis was the first
objective symptom that that man had; isn’t that
true? A No, I have not.

@ Never have? A I have seen it where the
first originating cause was an ear abscess. I

never saw an original mastoid cause death; no,
sir.




40

12

Charles T. Decker, cross.

Q Whether you say that a cold started the
mastoiditis or whether you say that an abscess
started the mastoiditis, I ask you, doctor,
whether you have ever seen a case of mastoiditis
—now, let us not quibble about this thing—
whether a cold started or whether an abscess
started, where that patient afterwards died? A
Yes usir et

Q And a double mastoid is much more serious
than a single mastoid, isn’t it? A I can’t say
that.

Q MHave you ever done any operative work
for mastoiditis? A 1 have assisted at them,
yes, sir. I am not an ear specialist, but I have
assisted at operations for mastoids.

Q For how long a time have you been prac-
ticing medicine? A 1906; June, 1906.

Q You can’t say whether a double mastoiditis
is more serious than a single mastoiditis? A I
can’t without qualifications, no, sir.

Q If you can’t say it without qualifications,
go ahead and say it with qualifications. A A
single mastoid can be a good sight worse than
any double mastoid could be. The effect on the
patient, the risk to his life would be ten times
greater with a bad single mastoid than it would
be with an ordinary double mastoid. For in-
stance, a child has a mastoid double operation,
gets well of it without any trouble.

Q And some children die from double mastoid
operations? A Very seldom.

Q Some do? A Some do.

Q Any mastoid operation is a serious opera-
tion, is it not? A Yes.

Q And any mastoid operation, whether it be
single or double, 1s attended with some risk to
life, isn’t it? A Absolutely.

13

Charles T. Decker, Cross.

Q Isn’t it a fact that a patient may have a
mastoiditis and wundergo an operation, which
operation is apparently completely sucecessful,
and later on develop symptoms as a result of that
operation or as a result of that original condition
of mastoiditis? A It is possible, but very rare.

Q Well, there are such cases, aren’t there? A
Yes.

Q Now, after this mastoid operation, you
again sent Mr. Thompson back, didn’t you? A
I don’t think I did, no, sir.

Q Isn’t it a fact that after the operation he
came to you complaining of stuffiness in the ear
tube, and that you then sent him back for fur-
ther after-treatment? A 1 absolutely don’t
recall.

Q@ Would your records show? A No, be-
cause we don’t keep any record of what the
patient comes for at that time.

Q DBut you do keep a record ol when the pa-
tient comes? A Yes, sir.

Q You keep a record of what you do? A
No, sir.

Q You keep a record of that only for your
charge? A Only for the charge, yes, sir.

Q You didn’t make any chart or history of
the patient’s case? A No, sir.

Q Now, you are familiar also, are you not,
Dr. Decker, with the fact that after the mastoid
operation and before this accident, Mr. Thomp-
son suffered a stroke of paralysis? A Yes, sir.

Q When was it that this stroke took place? A
I saw him in March; that will be 1926.

Q TIs that when he was first afflicted? A The
first time that I saw him.

@ Do you know whether or not you were
called right after he was afflicted or not? A In
March. You mean after the operation?

40
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Charles T. Decker, cross.

Q Yes, sirr A No, I wasn’t personally
called before March.

Q 1T say, do you know whether or not he had
a stroke before March? A Oh, oh, yes. I beg
yvour pardon. I didn’t understand you. Yes, he
had.

Q Do you know when it was he had this
stroke, doctor? A In December of 1925.

Q And the operation for mastoiditis was in
October, 1925, was it not, doctor? A Yes.

Q@ Now, Dr. Decker, you have seen many cases
of paralysis, of course? A Quite a few. ¥Yes,
sir.

Q- What induces a paralytic stroke? A Well,
there are different causes for the paralytic
stroke.

Q Well, isn’t, sir, a paralytic stroke caused by
cerebral hemorrhage? A Yes, that is one rea-
son for it.

Q Isn’t that the common inducing cause of a
paralytic stroke, cerebral hemorrhage? A I
would not call cerebral hemorrhage the cause of
it. The cerebral hemorrhage is the thing that
gives you the symptoms, but it is because some-
thing causes the cerebral hemorrhage.

Q Something causes a cerebral hemorrhage,
and then the cerebral hemorrhage causes a stroke
and there is the stroke, isn’t that right? A
Yes.

Q@ What is a cerebral hemorrhage, Dr.
Decker? A Broken blood vessel.

Q@ Where? A In some part of the brain
cavity.

Q In some part of the head, is that right? A
Yes.

Q And this first stroke that Mr. Thompson
had, was, as you said, in December, 19257 A

40 Yes, sir.

15

Charles T. Decker, cross.

Q Now, as a result of a stroke, Dr.. Decker,
the patient most always suffers a lessened resist-
ance throughout his system, does he not? A
Temporarily.

Q Well, whether it be temporary or whether
it be permanent, during the stroke, of course, he
is naturally helpless. Isn’t it a fact that after
he begins to recover the functions of his mem-
bers, his limbs, he is still weakened and has a
lowered resistance? A Yes, sir.

Q Isn’t that true? And isn’t it also a very
well recognized fact in medical science that one
stroke is usually followed by a second stroke? A
Yes, sir.

Q Now, did Mr. Thompson suffer a second
stroke? A After when?

Q Did he suffer a second stroke?
ond one in March, yes.

A A sec-

Q When was this second stroke? A March,

1926.

Q@ The second stroke was in Mareh, 19262 A
Yes, sir.

Q So that before this accident he had two
strokes, was that right? A Yes, sir.

@ Now, did he suffer a third stroke? A He
suffered a stroke, what is ordinarily termed a
stroke, as a result of a blow on his head in
August, 1926.

@ Did he suffer a stroke of paralysis after
the second stroke that you have talked about? A
A Not until August 27, 1926.

@ Now you, of course, know that prior to this
accident Mr. Thompson had not been in a condi-
tion to go to his office for a long time, isn’t that
true? A The only answer that I can give you
to that is that he had been advised not to go, not
because of disability in going, but simply to rest
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Charles T. Decker, cross.

up and take it easy for the sake of his health.
That is all. But he was able to go. In fact, he
did go.

Q Was he able to go when he had the first
stroke of paralysis? A T am talking about from
March, after his March attack.

Q I am talking about beginning back in 1925,
after his mastoid operation. He did not go to
his office for a long time after that? A Oh, no
sir.

Q And Le didn’t go for some time after his
first stroke? A No, sir.

Q And he didn’t go for some time after his
second stroke? A No, sir.

Q And, after he did start to go, he went
about twice a week, did he not? A As far as I
know, that is right. Yes, sir.

Q Of course, that is all I am asking for, doc-
tor. And those times when he went, he went
with an escort, did he not? A I don’t actually
know that, no, sir.

Q But you advised him to have someone go
with him, did you not? A Yes, sir.

Q You advised him to go with an escort? A
Yes.

Q And that was prior to this accident? A
Yes, sir.

Q When were you first called to see Mr.
Thompson after this accident, Dr. Decker? A
August 29th.

Q That was two days after the accident? A
Yes, sir.

Q Will you kindly tell us just what the symp-
toms were that you found existing in Mr. Thomp-
son when you went to see him two days after
the accident? A At that time he was com-
plaining of pain, severe pain over his right fore-
head region, which he told me had come immedi-

)
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Charles T. Decker, cross.

ately and increasingly since the time that he had
hit his head. He had difficulty of vision. He
couldn’t read. There was weakness on his left
side, arm and leg and face, dizziness. Blood
pressure was 170 systoliec. He had a bruise or
contusion over his right forehead region.

Q) Where on his forehead was that bruise,
Dr. Decker? A Above his eyebrow, in this
region where my hand is (indicating).

Q@ Above his eyebrow? A Yes.

@ And about how high above his eyebrow? A
[t extended probably an inch and a half, two
inches. That is something like across here (in-
dicating).

.Q Above the right eyebrow? A Right; yes,
sir.,

@ You say he had a blood pressure of about
170 systolic? A Yes.

() That is the high blood pressure? A Yes.

@@ And the other blood pressure is diastolic?
A Yes, sir.

@ Did you take his diastolic blood pressure?
A T did, but I don’t remember what it was.

Q@ Isn’t it a fact that the diastolic blood pres-
sure is the best indication of the person’s blood
condition or blood pressure, a better indication
than systolic? A It is a very good one.

Q And 170 systolic blood pressure is not an
exceedingly high blood pressure for a man fifty-
eight years old, is it? A It is not exceedingly
high; no, sir.

Q As a matter of fact, about two days after
you examined him—that is about two days after
the 29th of August—his blood pressure was down
to 140, wasn’t it? A Yes.

Q That is his systolic blood pressure? A
Yes, sir.
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Charles T. Decker, cross.

Q There wasn’t any breaking of the skin, was
there, Dr. Decker? A No, sir.

Q Did you have him X-rayed? A No, sir.

Q So that you did not suspect any fracture?
A -Ne,isir.

Q Now, you saw him on the 29th. At that
time was he suffering from any nausea? I mean
vomiting. He wasn’t vomiting, was he? A 1T
don’t think so; no, sir.

Q He was conscious? A Yes, sir.

Q When was the next time that you saw him
after August 29th? A T have seen him off and
on right along up to this present time, at inter
vals of anywheres from at first two or three days
to maybe once in two weeks.

Q You didn’t see him after August 29th for
three days, did you? A I think so; two to
three, these intervals were.

@ You saw him on the 29th and then you saw
him about three days later, isn’t that a fact? A
Yes.

Q And then after that you saw him about
four times in two weeks, isn’t that correct? A
Yes, I think so.

Q At that time you were the sole physician
attending him? A Yes, sir.

Q You have said, Dr. Decker, that you would
give it as your opinion that Mr. Thompson suf-
fered from a rupture of the blood vessel of the
brain. Did I get your statement correctly? A
Yes.

Q What would be the symptoms of a blood
vessel rupture, or a rupture of a blood vessel?
A That would depend on what vessel was rup-
tured, and what part of the brain tissues were
pressed upon by the resulting rupture.

Q What vessel do you think was ruptured in
Mr. Thompson’s brain? A T have regarded the

19
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vessel was on the right side of his brain, rather
deep down, which would cause pressure on the
parts of the brain which would control his left
side, and also controls fibers which went to his
eves to control eyesight.

Q TIs it your opinion that the blood vessel
which you said you think was ruptured was one
of the small blood vessels, or one of the large
blood vessels? A 1 have no opinion as to which
it was. It makes no difference whether it was
small, as far as the symptoms resulting from it
are concerned,

Q It makes some difference as o the symp-
toms, though, doesn’t it? A Not at all.

(@ So you give it as your opinion that the
same symptoms will follow and manifest them-
selves after the rupture of a large blood vessel
as will manifest themselves after a rupture of a
small blood vessel? A The symptoms aren’t
dependent upon the size of the vessel at all.

Q I say, then, the symptoms will be the same
whether it is a large vessel or a small vessel, is
that correct, doctor? A Yes, sir.

Q Now, isn’t it a fact that if a man has a
ruptured blood vessel in his brain, that almost
the inevitable consequence is unconsciousness?
A No, sir.

(0 Isn’t it a fact that after a ruptured blood
vessel there will be a vomiting? A No, sir.

QQ Isn’t it a fact that in many cases of rup-
tured blood vessels there follow periods of un-
consciousness, periods of immediate unconscious-
ness? A Omne time you say inevitable, and the
other time you say many. Many, yes, but not in-
evitable.

@  You say it was not inevitable, now? I am
trying to find out what you mean? A Many
times, yes.
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Charles T. Decker, cross.

Q Usually the consequence of the ruptured
hlood vessel is unconsciousness, isn’t it, or usu-
ally the result of it? A T couldn’t say usual,
no, sir.

Q Buf many times? A Many times.

Q And ordinarily isn’t that true? A I
can’t give you the percentage of cases of where
they become unconscious, but there are many of
them that do not become unconscious. Some of
them do, of course.

Q@ And many of them do become unconscious?
A Yes, sir.

Q@ And in considering whether there has been
a rupture of a blood vessel, one of the things
that you consider is to ascertain whether or not
the patient has been unconscious right after the
accident? A Yes, sir.

Q Isn’t that true? A Yes, sir.

@ And one of the things that you consider in
determining whether there has been a ruptured
blood vessel is to find out whether there has been
a vomiting by the patient, isn’t that true? A
Yes, sir.

Q@ And you didn’t find that either of these
conditions existed with Mr. Thompson, did you?
No, sir.

Q Now, a mastoiditis is more serious in a
person of the age of 58 than it is in a person of
the age of 30 or 359 A Yes, sir.

@ In other words, the older you grow the
more serious it is if you get mastoiditis? A
Yes, sir.

Q@ In order for there to be a rupture of a
blood vessel of the brain there must be a con-
cussion of the skull, must there not? A Yes,
sir.
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Q And concussion of the skull or of the brain
is usually followed by unconsciousness, isn’t it?
A Yes, sir.

Q Now, a rupture of a blood vessel of the
brain is a cerebral hemorrhage, isn’t it, doctor?
A Yes, sir.

Q And in the case of a stroke you have al-
ready said that there is a cerebral hemorrhage?
A Yes, sir.

Q So that a cerebral hemorrhage may come
from violence or force or it may come from a
natural disease? A Yes, sir.

Q Now doctor, in your own experience in the
practice of medicine and surgery have you ever
observed a state of clear consciousness in a
patient immediately after that patient had sus-
tained a cerebral hemorrhage? A Yes, sir, I
have.

Q Wilhere did you observe that case? Where
was it? A Where was it? A patient of mine
was in an automobile accident who had an injury
to her head here. She didn’t show any signs of
any hemorrhage of her brain for four days, who
ultimately died of a hemorrhage of the brain
seven days after her accident.

Q That patient had a cerebral hemorrhage?
A Yes, sir.

Q Have you ever observed any other cases
besides this one, where they were not uncon-
scious? A Yes. This woman was never uncon-
scious after her accident.

Q You have told us about that case. Have
you ever had any other cases of that type? A
Yes, I have.

Q Many? A Not many.

Q Perhaps I do not make myself clear. Was
this lady who was in the automobile accident
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clearly conscious all the time? A TFor four
days, yes, sir.

Q Clearly conscious? A Absolutely.

Q Have you ever observed any other cases
where the patient was in a state of clear con-
sciousness? A Yes, sir.

Q But not many? A Not many.
Mr. Tomlinson: That is all.
Re-direct examination by Mr. Merrill.

Q@ When prior to August 29th did you last
see Mr. Thompson? A As near as I can give
you—I can’t give you the absolute date. It was
towards the end of March of the same year. I
beg your pardon; it was in June.

Q Of1926? A 1926, June.

Q Have you known of cases, doctor, where the
same symptoms which were exhibited by Mr.
Thompson in March, 1926, were exhibited and the
patient lived thereafter for many years without
a recurrence of those symptoms? A Yes, sir.

@ When was the advice given Mr. Thompson
that he should have an escort when he went into
New York? A Following his attack in March,
1926,

Q@ Was his attack in March, 1926, a light at-
tack or heavy attack? A It was a moderately
severe attack.

Q When you saw him in June to what extent
had he recovered from that? A Practically en-
tirely.

Q May a person 57 or 58 years of age have
a light case of mastoiditis? A Yes, sir.

Q In your opinion, was or was not Mr.
Thompson’s condition prior to August 27, 1926,
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the proximate cause of the condition which you
found on August 29th? A No, sir.

Mr. Merrill: That is all.
Re-cross examination by Mr. Tomlinson.

Q You don’t consider, do you, Dr. Decker,
that a condition of double mastoiditis in a man
58 years of age is a light attack? A It de-
pends upon what condition his mastoid was.

Q Do you say that when a man 58 years old
has a double mastoiditis, that that can even be a
light attack? A Certainly.

Q Where Le has to be operated on for it? A
Yes, sir.

Q Bul any operation for mastoiditis is at-
tended with the danger of death, isn’t it? A
Any operation is, certainly.

Q You don’t say for one minute, do you, Dr.
Decker, that this condition of double mastoiditis
that Mr. Thompson had that impelled you to
send him to an ear specialist in New York to have
him operated on, was a light attack? A I don’t
know how to answer that. In other words—

Q All right. I will put it another way. I
will try to make myself clear. I am doing my
best in my feeble way. You treated Mr. Thomp-
son, and as a result of your treatment and ob-
servation of him, you sent him to New York? A
Yes.

Q To consult a specialist, didn’t you? A
Yes, sir.

@ And as a result of that he was operated on
for double mastoiditis, wasn’t he? A Yes, sir.

Q You don’t for one minute say that this
attack of double mastoiditis that Mr. Thompson
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had was a light attack, do you? A I can’t an-
swer that without qualification.

Q Well, you have already told Mr. Merrill
that a man 57 or 58 years of age might have a
light attack? A Yes.

Q Now, aren’t you in a position to tell us
whether this attack that Mr. Thompson had was
a light attack or whether it wasn’t? A I can’t
unless you let me explain.

Q So although you could tell Mr. Merrill that
a man could have a light attack, you can’t tell
us whether Mr. Thompson had a light attack? A
One case you are talking about general knowl-
edge, and another one you are talking about a
specific case.

Q You get your general knowledge from cases,
don’t. you? A 'That generally helps with any
specific person.

Q Isn’t a doctor’s knowledge gleaned not only
from text books, but even more than that from
observation of specific cases in hospitals, and
one’s treatment of those cases? A That does
not make it necessarily with the case of the
particular person and what is in that particular
person, from looking in his ear.

Q T will just repeat this question once more
so as to get my mind straight. You can’t tell
us now whether this attack of double mastoiditis
that Mr. Thompson, 58 years of age, had was a
light attack or not? A No, I cannot.

Q When you examined Mr. Thompson on the
29th of August, 1926, you have testified, I be-
lieve, that you diagnosed his condition as a
cerebral hemorrhage due to a trauma or blow or
violence or an accident; did you not? A Yes,
sir.
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Q Now, when you examined him you not only
took the objective symptoms—that is what you
can see, and his systolic blood pressure, and I
suppose his heart action, ete.—but you also took
from him a history of the case, didn’t you? A
Yes, sir.

Q@ You got from him a statement of what
had happened? A Yes, sir.

Q And he told you that he had hit his head
against a plank or some object? A Yes, sir.

Q Now, doctor, unless you had had that his-
tory from Mr. TThompson of what had happened
to him, you couldn’t have told whether that cere-
bral hemorrhage came from a trauma or ac-
cident or whether it came from natural causes,
could you? A In his case he had a contusion on
his forehead to corroborate the statement. If he
hadn’t had a contusion, I couldn’t have told.

Q All right. Well, now, we will take your
statement of the contusion. Now, please just
listen o this. Ifven taking into consideration the
contusion, unless Mr. Thompson had told you
how he had been hurt you couldn’t have told with
any degree of certainty, any reasonable degree of
certainty, whether this cerebral hemorrhage that
you say existed came from an accident, that is a
blow, or came from natural causes, could you? A
No, sir.

Q That is, the symptoms are practically the
same? A Yes.

Q Whether they come from an accident or
whether they come from disease? A Yes, sir.

Q Now, doctor, when you examined him you
knew that he had already had two cerebral
hemorrhages? A Yes, sir.

Q That is, these two strokes. And you found
this third cerebral hemorrhage when you ex-
amined him? A Yes, sir.
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Q Now, without this history that you got
from Mr. Thompson as to how he said this aceci-
dent occurred, and the bumping of his head, you
would have assumed that this third cerebral hem-
orrhage came from disease rather than a blow
and was the thing to be expected after two pre-
vious cerebral hemorrhages, would you not?

Mr. Merrill: If the Court please, I do not
think that that is pertinent in a case where
the doctor has testified to a given state of
facts, to ask what might have been if an-
other state of facts had existed.

(Last question read by stenographer.)

The Court: It is a perfectly proper ques-
tion. I will admit it.

Q) And the thing naturally to be looked for
after two previous cerebral hemorrhages.

Mr. Merrill: T ask for an exception, if the
Court please.

The Court: Yes, you may have that.

The doctor is simply asked this: If it
had not been for what this man told you
and the contusion which you found on his

head, would you not, as a doctor, have con-
cluded that the third cerebral hemorrhage
was something to be naturally expected be-
cause there had been two previous cerebral
hemorrhages? Is that it?

Mr. Tomlinson: I will let it go that way
and then one further question and I am
through.

A Yes, sir.
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Q@ And even with this contusion on his fore-
head, if he had not shown you that you would
have concluded that the third cerebral hemor-
rhage was from the same cause as the two previ-

ous ones, wouldn’t you, doctor? A Yes.
Q That is, from disease? A Yes, sir.

THOMAS R. CRUMLEY, a witness produced on

behalf of the plaintiff, being duly sworn ac-
cording to law, on his oath saith:

Direct examination by Mr. Merrill.

Q Where do you reside, Mr. Crumley? A
Cranford, New Jersey.

Q@ What is your occupation? A 1 am presi-
dent of the General Engineering and Management
Corporation.

Q What sort of work does that corporation
do? A It operates and manages public utility
companies and does engineering construction
work for them.

Q Are you acquainted with Mr. Thompson,
the plaintiff in this case? A Yes, sir.

QQ How long have you known him? A |
have known him since 1908.

Q He has done work for your corporation?
A Yes, sir,

Q Prior {o August 27, 1927, when or approxi-
mately when was the last time you saw Mr.
Thompson? A Why it was sometime after the
middle of the month.

Q What was the oceasion of your seeing him
at that time? A T asked Mr. Thompson to come
down to my house in Cranford to meet our chief
engineer, and al that time we offered Mr.

10

30

40




10

30

40

28

Samuel B. Thompson, direct.

Thompson the position and he accepted it at that
time,

Q At what salary? A Salary at $12,000 a
year with expenses.

Q Is there any work in particular that that
had to do with? A Yes, sir. It was supervising
some engineering construction work in IFlorida
and Georgia.

Q How long did you anticipate that that work
might take? A Why, from two to three years.

Mr. Merrill: Cross examine.
Cross examination by Mr. Tomlinson.

Q How long did you say you had known Mr.
Thompson? A Since 1908.

Q Where do you live? A Cranford, New
Jersey,

Mr. Merrill: If the Court please, by con-
sent of counsel Mr. Thompson’s deposition

was taken out of court, and as he is not
able to be here today the deposition will be
read.

SAMUEL B. THOMPSON, the plaintiff, being
duly sworn according to law, on his oath saith:

(The deposition of Mr. Thompson was read
as follows:)

Direct examination by Mr. Merrill.

@ Mr. Thompson, do you recall entering the
women’s waiting room on the westbound side of
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the Central Railroad Station at Fanwood, New
Jersey, on Friday, August 27, 1926? A I do.

Q Tor what purpose did you enter the station?
A T went in to get my morning paper.

Q How long have you been in the habit of
going to the railroad station for your morning
paper? A Some considerable time.

Q Weeks or years? A Do you mean since I
have been living in Fanwood? [ generally get
the paper when I go to take the train to New
York.

Q For how long a period have you been doing
that? A Iver since I have been living in Fan-
wood.

Q Ilow many years is that? A Twenty
years.

Q When you went into the wailing room what
did you do? A I walked over to the paper
rack where the paper is generally put, to get the
morning paper, and I got the paper. I went out
as usual, out of the waiting room, and in step-
ping down, I came in contact with the plank that
was across the door at that time, giving my head
quite a severe shock.

Q Was the door opened or closed? A
Opened.

Q Did you have any warning of this plank
or obstruction across the doorway? A No, sir.

Mr. Tomlinson: Gentlemen, I will read
the few questions that I put to Mr. Thomp-
son.

Cross examination by Mr. Tomlinson.

Q As I understand it, Mr. Thompson, this
station where you went to get your paper was on
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the westbound side; is that correct, sir? A Yes,
sir.

Q And the portion of the station building
where you were, or where you went to get the
paper, is on the east side of that station build-
ing? That is, it is towards Jersey City? A
Yes, sir.

@ And the door through which you were com-
ing when your head came in contact with this
plank—is that the door on the north side or the
south side of the station building? When I say
south, T mean next to the track, and when I
say north I mean farther away from the track
on the side where you go in going to New
York. The station where you were injured is
the station that one uses going away from New
York? A Yes, sir.

Q And the door of the station through which
you were coming when you came in contact with
this plank—is that the door nearest to the tracks
or farther away from the tracks? A When I
went out—I can answer that in a little different
way. As I remember the station, I walked out
into the women’s waiting room door and in step-
ping down onto the platform there was a plank
across the doorway, so that when I stepped down
and my body went forward, it came in contact
with the plank which struck me across the fore-
head.

@ As you were going out of this door, were
you going towards the tracks or away from the
tracks? A Towards the tracks.

Q@ When you went down there that morning,
Mr. Thompson, your purpose was to get a news-
paper? A Yes, sir.

Q@ You weren’t going to take a train? A No,
sir,
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Q Whal door did you use when you entered
the station? A T went into the women’s wait-
ing room door.

Q Was it the same door that you used to
go oul, or a different door? A A different door.

@ Can you tell us what time of day it was?
A Between 9:30 and 10 o’clock.

Q What sort of a day was it? Do you recol-
lect? A clear day or rainy day? A I think it
was a clear day.

@ The door that you used to enter the sta-
tion—was that door opened or closed, do you
vrecollect? A Opened.

CLAUDIA THOMPSON, a witness produced on
behalf of the plaintiff, being duly sworn ac-
cording to law, on her oath saith:

Direct examination by Mr. Merrill.

@ Mrs. Thompson, you are the wife of the
plaintiff, Samuel B. Thompson? A Yes.

Q  Where do you reside? A In Fanwood.

@@ What was Mr. Thompson’s age in August,
19262 A IMifty-seven.

Q@  Whal is Mr. Thompson’s occupation? A
Consulting engineer.

Q What kind of work? Mechanieal, civil,
clectrical? A Mechanical and eleetrical.

Q Mr. Thompson testified that on the morn-
ing of August 27th he went to the railroad sta-
tion of Fanwood for his morning paper. Do you
recall his returning home on that day? A Yes.

Q Did he come alone or with someone? A
[Te came back with Mr. Earl.
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Q What was his condition when he arrived
home? A Ile was in a dazed condition.

Q State briefly to the jury what he did after
he came home that day and in a general way
the subsequent history of his case. A He laid
down on the couch and he complained of feeling
very badly.

Q What has been his condition, more or less,
from, we will say week to week, since that time?
A 1le has been very sick.

Q Has he been confined to the house? A No,
not confined to the house. He doesn’t go into the
city. Ile doesn’t go to business.

Q When he goes out, does he go out alone or
with someone? A No, I am generally with him,
or I always have someone to go with him.

By the Court.

Q Just go on and tell us, for instance, how
you go out with him. A Oh, he walks very
slowly and I always have to accommodate my
pace to his.

By Mr. Merrill.

Q@ You have to watch him as he goes up or
down stairs, or not? A Yes.

By the Court.

Q Just tell the jury, madam, what you have
observed so far as his physical condition is con-
cerned, and his physical appearance is con-
cerned, that is different from what it was before
this particular date. A Well, I find that he is
very uncertain and that I don’t feel that it is
safe for him to go out alone, and I always—
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Q But what does he do? Not what you think,
because that ean’t be answered, what you think.
A He seems to be so uncertain.

Q Why do you think he seems to be so uncer-
tain? What does he do? What do you see about
his motions that makes you conclude as you al-
ready have concluded, that he seems to be un-
certain? A Well, he starts forward without
looking where he is going, and 1 am always
afraid that he will be knocked down.

(QQ Mrs. Thompson, we will go back to the
original question, and will you try to state briefly
what you have observed as to Mr. Thompson?

By the Court.

() Mrs. Thompson, will you listen to me a
minute. You may think this hard, but this is
not our rule that we made, but it is the result of
the experience of ages in the trial of these cases.
These rules of evidence say that in a case like
this, for example, you cannot say anything that
vour husband told you. That would be hearsay.
You cannot give your opinion because you are
not a doector, as to his physical condition. But it
seems to me that you, being the wife, can very
readily tell the jury the different things that you
lound in the conduet and the deportment and
general demeanor of your husband since this
accident, this alleged accident, which are differ-
ent from what they were belore that accident.
Just give facts, and what you saw, and just avoid
expressing your own opinion, your own feelings,
and don’t give us anything that your good hus-
band said to you. Just give us his conduct. That
Is what the jury want and that is all we are al-
lowed to permit you to tell the jury. Just take
vour time about it. A He is absolutely different
than what he was.
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Q Now, in what respects is he different? A
Ile was always very exact in everything that he
said and did, and now he is not. His memory is
very bad. He doesn’t remember the things that
he has said or thal he has done, and he can’t do
any ol the things that he did formerly.

Q) Now, what were the things that he did for-
merly that he can’t do now? You see you have
made a general statement, madam, and that
amounts to nothing in law. A Te used to do so
many things for me in the house that he can’t
GO THOWE S

Q What were those things? A If I wanted
to have a screw put in he would do it for me, but
he ean’t do that now.

Q Why do you say he can’t do it? Has he
tried to do it? A Yes. I have asked him to do

1t, and he has told me—he has started and he

hag said, “‘I am sorry I can’t do that.”’

By Mr. Merrill,

Q Did he formerly do any work around the
lawn or garden? A A little. Never did very
much.

Q Does he or does he not do any work
around the lawn and garden now? A No.
Q When Mr. Thompson went out did he have

a hat? A Yes, he was wearing a straw hat,
soft straw with a broad brim.

Q What, as you observed it, was Mr. Thomp-
son’s general physical and mental condition on
the morning of the 27th prior to his going to the
station? A T thought he was very good.

Q Did you or did you not see anything un-
usual or abnormal about it? A Before he went

- to the station? No.
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Q Ilad you or had you not observed any-
thing unusual or abnormal in his condition sub-
sequent to the previous June? A Well, he was
practically normal up until that time.

(Last answer read by stenographer.)

A T mean until August, you know. I thought
that is what yon asked me.

By the Court,

Q@ Why do you say ‘‘practically normal,’’
madam? A Well, he hadn’t been well, and when
the doctor came to see him in June he said to him
that, ““I think that you are practically normal.”’

Mr. Tomlinson: T object to anything that
the doctor said. I don’t think that is
proper.

The Court: I have told this lady.
Mr. Tomlinson: I move to strike it out.
The Court: It is stricken ouf.

By My. Merrill.

@ Do you know Mr. Staples, George H.
Staples? A Yes.
@ TIs he here now?

Mr. Tomlinson: Mr. Staples is in the
court room. I will concede that.

A Yes.

Q Did Mr. Staples have any conversation
with you concerning the accident? A Yes.

Mr. Tomlinson: I object to that. I don’t
object to her saying yes or no if she is cau-
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don’t object to a yes or no answer, but I do
object to any conversation which she says
Mr. Staples had with her,

(QQ Mr. Staples has what position, if you
know, with the Central Railroad? A Yes, he is
10 a ticket agent.

Mr. Tomlinson: To shorten the contro-
versy 1 will admit that Mr. Staples is now
and was at the time of the accident the
agent employed by the Central Railroad
Company at Fanwood. The purpose of this
question is obvious and I want to cut off any
chance of this witness answering before I
have a chance to object. I object to any con-
versation which this lady says she had with
Mr. Staples.

Mr. Merrill: If the Court please, this is a
corporation, and we have here the agent of
that corporation. He is present. He can
deny the alleged conversation if there was
one, and I think he being the agent of the
corporation, and it being a corporation, he
is in effect a party, and the conversation is
admissible.

20

30 Mr. Tomlinson: If the Court please, of
course, he is not the party to this suit. He
is an employee, and Mr. Merrill has evi-
dently overlooked the decision of the Court
of Errors and Appeals in the case of Black-
man v. West Jersey and Seashore Railroad,
68 New Jersey Law, page one, where the
Court of Errors held that an employee of a
corporation cannot bind a corporation by any
statements which he has made or is alleged to

40 have made.
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(Argument.)

Mr. Merrill: If the Court please, may I
write it out for your inspection?

The Court: Yes, please do that.

(At the side bar and not in the hearing of
the jury the following question was put by ;,
Mr. Merrill: Q. Did Mr. Staples make a
statement to you concerning the placing of a
flag on this plank after the accident?)

Mr. Tomlinson: Objected to.

The Court: Objection sustained.
Mr. Merrill: Exception.

Cross examination by Mr. Tomlinson.

Q I have just two questions, Mrs. Thompson.
On this morning of the accident, Mrs. Thompson,
you said that you saw Mr. Thompson start out
from the house, did you not? A Yes.

Q And he had on a Panama hat? A Well,
it wasn’t a Panama, but it was a soft straw. I
don’t know the name of it.

Q A soft straw hat? A Yes.

Q It wasn’t one of those soft brimmed hats?
A No,

Q And when he came home, he came with Mr.
Karl? A Yes. e

Q And he was walking home with Mr. Harl,
was he not? A Yes.
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ROBERT N. EARL, a witness produced on be-
half of the plaintiff, being duly sworn accord-
ing to law, on his oath saith:

Direct examination by Mr. Merrill.

Q Do you recall the morning of August 27,
192611 A lid O

Q What were you doing around 9:30 or 10
o’clock that morning? A 1 was walking out
with Mr. Thompson to the depot and post office,
as is my habit.

Q Where did you go with Mr. Thompson? A
I went towards the post office, toward the depot.

Q Did you reach the depot? A We did.

Q@ What did you do when you got to the
depot? A 1 proceeded to the left, rather the
southeast corner, and stopped at the corner.

Q The southeast corner is the one nearest the
railroad tracks? A Nearest the railroad track.

Q Where did Mr. Thompson go? A Mr.
Thompson left me at the corner to go in through
the door at the ladies’ waiting room for his paper.

Q After you went around on the side of the
station, was that on the side, or was it not,
where the accident was? A It was out on the
New York end in front of the newsstand.

Q Did you go beyond the farther corner of
the station? A A little beyond it.

Q Then what did you do? A Then I turned
around and waited for Mr. Thompson with that
intention of meeting him at that time.

Q What, if anything, did you see of Mr.
Thompson? A When I saw Mr. Thompson he
was in a crouched position under a plank, reach-
ing up near the door.
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Q What did you then do? A I went to his
assistance.

@ Did anyone else come to his assistance?
A" No,

Q What seemed to be his condition as you
found him crouching under this plank? A
Rather dazed, but conscious and standing in a
crouched position.

@ Did you see anyone around the stalion at
that time? A Not that I recollect of.

Q Did you see or did you not see any warning
or flag or anything of that nature on or around
this plank?

Mr. Tomlinson: 1 object to that as too
conjectural. He says ‘‘warning.”’ That
calls for a conclusion.

The Court: Yes, reframe that question.
Strike out the question.

By the Court.

Q What did you see? A 1 saw a plank
across the doorway.

Q@ Did you see anything about the plank? A
Not a thing except the plank and the rest it was
placed on, your Honor.

Q@ 1 do not get that clearly in my head about
the plank, that is, about how it is laid out. N ow,
Mr. Iarl, assume that is the door you have been
speaking about. Will you go down there and in-
dicate to the jury just about where the plank that
we have been listening about was? A Your
Honor, is this supposed to be the railroad side?

(0 Whatever the doorway was at which this
alleged accident occurred. A Oh, I see. The
front of the door, on the platform, facing the
track, was a plank across the doorway. T hadn’t
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measured it. T couldn’t tell you the exact figure,
but it was across the plank, resting on two up-
rights.

QQ Where were the uprights? A They were
on each side of the door.

Q How far away was the plank from the door
itself? A Tt was close. I didn’t measure it,
but in such a position as a painter would place
it for painting.

Q And those uprights—what kind of base
did they have? A I am not sure about that.
It might have been what is called horses by car-
penters, or it might have been ladders. I am
not positive of that, but I do know the plank was
put across the top and across the doorway.

Q About how high was the plank? A 1
didn’t measure, but I judge it was about some-
where a little more or a little less than five feet
at a rough guess, but that would only be prob-
lematical.

Q How big was that plank? A T should
say it was about two by ten.

Mr. Merrill: Cross examine.
Cross examination by Mr. Tomlinson.

Q Now, Mr. Earl, you said that this plank was
two by ten. What do you mean by that? A
What is commonly known in lumber as an article
that is two inches thick, I should say, by ten
inches wide.

Q So that the plank was about two inches in
thickness? A Yes, sir.

Q As you faced the plank, you faced a thick-
ness of about two inches of plank; is that what
you mean? A Yes, sir.
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@ Now, how long had you known Mr. Thomp-
son? A More or less intimately for five years,
I would say.

@ And you often walked down to the station
with Mr. Thompson, didn’t you? A Quite
frequently.

@ Where did you meet Mr. Thompson on the
morning of this accident? A 1 stopped at his
house.

Q@ And then the two of you came down? A
Yes, sir.

Q You didn’t see Mr. Thompson go into the
station, did you? A That would have been im-
possible, as 1 was going around the corner.

Q I say, you didn’t see him? A T didn’t see
him go in the door.

Q Now, this plank that you have spoken of,
Mr. Earl, that wasn’t right across the doorway,
was it? A It was outside the doorway.

Q It wasn’t right across the doorway forming
a bar? A May I show you? |

Q Mr. Merrill has asked you some questions.
L would just like to ask you just a few, Mr. Earl.
A Do you mean befween what is known as the
door Jamb, or directly against tlie door?

Q Yes. A T would say it was outside of the
door sides.

Q@ It wasn’t fastened in the door jambs? A
No, sir.

Q It was outside? A Outside.

Q Resting on something? A Resling on
something, 7

Q About five feot out, wasn’( it? A Nearer
than that.

Q Are you sure about that? A From where
I'stood T can only say it was close to the door.
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Q Are you sure, Mr. Earl, that it was any
closer than five feet? A 1 didn’t measure it.

Q You aren’t sure, are you? A T couldn’t
cive you the distance.

Q So that you can’t say, can you, Mr. ltarl,
on your oath, that that was any closer than five
feet? A Well, if T can locate the plank from
where I was standing, I think 1 could convince
you that it wasn’t five feet.

Q Of course, that is nol the question of
whether you can convince me. It is a question
of whether you can convince the jury. A Well,
convince the jury, T beg your pardon.

Q You aren’t sure, are you, whether it was
any closer than five feet, or whether it was not?
A No more sure than I know what my weight is
today.

Q All right, sir. But you say that the plank
was about five feet from the door? A T hadn’t
measured it, but I would judge that. It might
have been a little more, possibly a little less.

Q Mr. Thompson was wearing a straw hat
" that morning? A He was wearing a straw hat
that morning.

Q You were wearing a cap (hat morning? A
1?

Q Yes. A TIdon’t wear a cap very often, no,
sir.

Q Of course, I can’t ask you what you ordi-
narily do. I am asking whether or not on this
morning you were wearing a cap? A I don’t
know whether I had a cap on or I had a hat, but
I am quite sure it was a cap.

Q Were you wearing knickerbockers? A I
am quite sure I was. I sometimes wear them.

Q This plank was on two ‘“V’’ shaped lad-
ders, wasn’t it? A It was on supports or up-
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rights. T am not positive whether they were the
horses or ladders. They might have been one or
the other. That I couldn’t positively state.

Q You had seen them painting around there
for several days before the accident, hadn’t you,
around the station? A Well, the painting had
been going on around the station for probably a
week or ten days or longer. I don’t really know.

() And this ladder was placed for the obvious
purpose of being used as a scaffold, wasn’t it, so
the painters could stand on it? A T should
Judge it was.

By the Court.

() And the plank was outside and not inside?
A  Sir?

() The plank was outside the building, not
mside? A It was outside the building, yes, sir.

1. / &
By Mr. Tomlinson.

Q Where were you standing when you first
saw Mr. Thompson with his head down, as you
say? A On the southeasterly side or corner of
the platform is when I had turned to look for
him to come out.

Q I show you a photograph, which I ask to
have marked for identification.

(Photograph marked Fxhibit D. 1.)

Q (Continuing.) And ask you if that does
not correctly represent the ladders and the sup-
ports and the approximate position of the ladder
and the supports. A I would think that that
ladder was farther out than when I saw it.

Q Well, how much farther? A Well, con-
siderably farther out.
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Q You didn’t make any measurements, did
you? A No, sir. You asked my opinion.

Q I am asking you whether it does, or it does
not, if you can say? A I can’t say. I am not
just positive. 1 didn’t measure it, but that
wasn’t in the line of vision with this little—

Q I am not asking you anything about the line
of vision, sir. Can you say whether or not they
are the pipes or supports on which this ladder
was placed? A I would say it was that or simi-
lar supports.

The Court: Suppose you show that to Mr.
Merrill. He may agree to its admission. It
will help the jury to get a picture.

Mr. Merrill: T must object to its going in
evidence at this time unless it is merely to
show the plank and the supports that were
used, but not to show the position at that
time.

The Court: Well, suppose it is under-
stood by the jury that it is not evidence as to
just where the plank was at that time. That
is to be subsequently proved, if it becomes
necessary to prove it. It is just simply as a
general illustration of the physical situation
there.

Mr. Merrill: That is not objected to.

Mr. Tomlinson: That it is to go in with
the understanding that it is not to be taken
as proof of the position of the supports at
the time of the accident.

The Court: Yes.

Mr. Tomlinson: We will prove that later
if we have to.

45
Robert N. Earl, cross.

The Court: My point is that the jury
should have this as it will enable them to so
much more easily follow the evidence.

(Photograph heretofore marked IExhibit
D. 1 for identification entered in evidence
and marked Exhibit D. 1.)

The Court: In other words, this is gen-
erally illustrative, and that is all. It is ad-
mitted by eonsent for that purpose and that
purpose alone.

Mr. Tomlinson: Now, 1 would like to have
another photograph marked for identifica-
tion.

Mr. Merrill: I am willing that that should
2o in.

The Court: IFor the same general pur-
poses, for purposes of gencral illustration,
yes.

(Photograph entered in  evidence and
marked lxhibit D. 2.)

The Court: These all were taken, Mr.
Tomlinson, much later than the day of the
accident?

Mr. Tomlinson: Yes, sir. 'l'aken some
time alter the accident.

The Court: Of course the planking had
been moved from where il was.

Mr. Tomlinson: Oh, yes. I didn’t try to
say for one minute that we had these pie-
fures taken before they were moved.

The Court: The jury understand these
pictures are simply general pictures of the
situation and that the location of the plank-
ing as indicated on the different pictures is
not proof of what the location was upon the
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day of the accident. That is something that
must be further evidence of.

Mr. Tomlinson: I intend to prove, if the
Court please, later on, if it becomes neces-
sary to put in a defense, that the ladder was
in identically the same position.

Mr. Merrill: Subject to that qualification
and that it is not the fact as shown, there is
no objection to their going in.

The Court: They are simply illustrations.
That is all.

(Photographs entered in evidence and
marked Iixhibits D. 3, D. 4, D. 5, D. 6, D. 7,
e S LS Oy S (O S DSBS See] 38 [N e liC e il
D. 14.)

Mr. Tomlinson: May it please the Court,
it is stipulated that Mr. Thompson’s height
at the time of the accident was five feet, nine
inches.

By Mr. Tomlinson.

Q Mr. Earl, T ask you to look at this picture,
Eixhibit No. D, 2. That photograph is facing into
the station from the south side, isn’t it, Mr.
Farl? A 1 should judge it was.

Q And the north door is shown in the photo-
graph, isn’t it? A Yes, sir.

Q As well as the south door? A Yes, sir.

Q Now, Mr. Earl, I direct your attention to
the plank as shown in the photograph, and ask
you if that fairly represents the plank, to the
best of your knowledge, that was there that day?
A Yes, to my best recollection, that is correct.

Q After the accident, you walked home with
Mr. Thompson, did you not? A T did, yes, sir.

47
George T. Banker, direct.

GEORGE T. BANKER, a witness produced on
behalf of the plaintiff, being duly sworn ac-
cording to law, on his oath saith:

Direct examination by Mr. Merrill.

Q What is your occupation, Dr. Banker? A
Physician.

QQ A graduate of what institution? A Cor-
nell University.

Q@ Where do you practice? A In [lizabeth.

Q For how long a time have you practiced
here? A About fifteen years.

@ Are you connected with any hospital? A
With the Elizabeth General Hospital.

() Have you examined Mr. Thompson, the
plaintiff in this action? A T did.

Q When? A That was on May 2nd last.

@ What did you find his then condition to he?
A I found him suffering from a form of paraly-
sis.

Q Will you please go into further details as
to his condition? A Ile is able to be about, and
as near as I could--there was at that time no
inferference with the motion of his hands, arms,
or legs, but he did present an inability to concen-
trate when I saw him. Ile had a memory spell
when he paused, and couldn’t carry on his idea.

Q@ You inquired concerning Mr. Thompson’s
history? A T did.

Q Assuming that Mr. Thompson had had a
stroke in December, 1925, that he had had a recur-
rence of that condition in March, 1926, that in
June, 1926, he had apparently fully recovered,
that there had been no recurrence of those con-
ditions from June until August 27th or 29th, 1926,
that on August 27th he had received a blow
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on his head, that prior to the receipt of the blow
on his head there had been no unusual or ab-
normal symptoms immediately prior, that im-
mediately following, two days later, there were
evidences of a ruptured blood vessel with the
accompaniments of dizziness, affection of the
eyesight, inability to concentrate, and certain
lack of control over his movements of his left
side, and that condition has more or less con-
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