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Complaint.

That by an order of the Surrogate’s Court
of the County of Kings, the said Fannie Gluck,
the plaintiff herein, was duly appointed adminis-
tratrix of the estate of Emil M. Gluck, deceased,
for the purpose of prosecuting the claim for
damages, arising from the death of the said
Emil M. Gluck, as hereinafter set forth, and
brings said letter of administration into this
court.

2. That at all times hereinafter mentioned,
the defendant, Castles Ice Cream Company, was
and still is a corporation duly organized under
and by virtue of the laws of the State of New
Jersey.
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3. That at all times hereinafter mentioned, the
defendant Trubin Brothers, was and still is a
corporation organized and existing under and by
virtue of the laws of the State of New Jersey.

4. On October 28th, 1922, the said defendant,

10 Castles Ice Cream Company, by its servants con-

trolled and drove a certain automobile truck along
Bergen Place, at or near the intersection of

Broad street, in the City of Red Bank, State of
New Jersey.

9. On said 28th day of October, 1922, the de-
fendant, Trubin Brothers, by its servants con-
trolled and drove a certain Ford automobile de-
livery truck along Broad street, at or near the
intersection of Bergen Place, in the City of Red
Bank, State of New Jersey.

6. On said 28th day of October, 1922, Emil
M. Gluck was a passenger in the Ford delivery
truck of the said defendant, Trubin Brothers,
which was being driven and was under the control
of the said defendant, their agents, servants or
employees, and which truck at that time, was
being driven at a southerly direction on said
Broad street, at or near the intersection of

Bergen Place, in the City of Red Bank, State of
New Jersey.

7. That on said 28th day of October, 1922,
while said automobile truck in which the said
Emil M. Gluck was a passenger, as aforesaid,
was proceeding in a southerly direction on Broad
street, at or mnear the intersection of Bergen
Place, in the City of Red Bank, State of New
Jersey, and while the said Emil M. Gluck was
riding, as aforesaid, without fault or neglect on
his part, the automobile truck controlled by the
servants and agents of the said defendant, Castles

Complaint.

Ice Cream Company, through the negligence of
the said defendant, or either or both of them, col-
lided with the automobile truck in which the
plaintiff was a passenger, striking him, by reason
of which he received great physical injuries from
which he died.

8. That the neglect from which the complain-
ant claims of and of which the defendant or either
or both of them are guilty, consists of the fact
that the said automobile truck of the defendant,
Castles Ice Cream Company, was operated apd
propelled at a high rate of speed under the cir-
eumstances, and that no signal or other warn-
ing was given of the approach of the said aut.o—
mobile truck, and that it continued to cross said
street after the driver of the said automobile
truck had seen the automobile truck in which
the said Emil M. Gluck was a passenger, ap-
proach and did not stop the said automobile
truck, and in the fact that the said defendants
Trubin Brothers failed and neglected to keep the
said automobile truck in which the said plaintiff
was riding, under proper control, and failed to
properly operate the said automobile truck, and
failed and neglected to stop the same after the
driver had seen the said automobile truck of
the defendant’s Castles Ice Cream Company ap-
proaching, but allowed and permitted the said
automobile truck of the defendant Castles Ice
Cream Company to collide with the said automo-
bile truck in which the said Emil M. Gluck was a
passenger, resulting in his death.

9. That the said Emil M. Gluck at the time of
his death aforesaid, was married and left him
surviving his wife Fannie Gluck and two chil-
dren, Adolph, who was eleven years of age, and
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Arthur, who was three years of age, who were
solely dependent upon him for their support, and

have suffered pecuniary loss and damage because
of his death.

10. This action is commenced within two years
after the death of the said Emil M. Gluck.

Plaintiff demands as damages the sum of
$50,000.00, besides costs.

ABRAHAM HENIG,
Attorney for Plaintiff,

Amended Complaint.

AMENDED COMPLAINT.
Filed Dee. 30, 1924.

NEW JERSEY SUPREME COURT.

Faxnie Gruck, administratrix
ad prosequendum of EmiL M.
GLuck, deceased, :
Plaintif, | - 4ctron

at Law.
vS.
Amended
CastLEs Ice Cream ComPpany, Complaint.

a corporation, and TrusIN
Bros., a corporation,
Defendants.

The plaintiff, Fannie Gluck, administratrix ad
prosequendum of Emil M. Gluck, deceased, re-
siding in the Borough of Brookyn, County of
Kings, City and State of New York, says that:

1. That she has been duly appointed by the
Essex County Surrogate’s Court, administratrix
ad prosequendum, to prosecute a suit for dam-
ages arising from the death of Emil M. Gluck, as
hereinafter set forth.

2. That at all times hereinafter mentioned, the
defendant, Castles Ice Cream Company was and
still is a corporation duly organized under and
by virtue of the laws of the State of New Jersey.

3. That at all times hereinafter mentioned, the
defendant Trubin Brothers, was and still is a cor-
poration organized and existing under and by
virtue of the laws of the State of New Jersey.

4. On October 28th, 1922, the said defendant,
Castles Ice Cream Company, by its servants con-
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Amended Complaint.

trolled and drove a certain automobile truck along
Bergen Place, at or near the intersection of
Broad street, in the City of Red Bank, State of

New Jersey.

5. On said 28th day of October, 1922, the de-
fendant Trubin Brothers, by its servants con-
trolled and drove a certain Ford Automobile
Delivery Truck along Broad street, at or near the
intersection of Bergen Place, in the City of Red
Bank, State of New Jersey.

6. On said 28th day of October, 1922, Emil M.
Gluck was a passenger in the Ford delivery
truck of the said defendant, Trubin Brothers,
which was being driven and was under the con-
trol of the said defendant, their agents, servants
or employees, and which truck at that time, was
being driven at a southerly direction on said
Broad street, at or near the intersection of Ber-
gen Place, in the City of Red Bank, State of
New Jersey.

7. That on said 28th day of October, 1922,
while said automobile truck, in which the said
Emil M. Gluck was a passenger, as aforesaid, was
proceeding in a southerly direction on Broad
street, at or near the intersection of Bergen
Place, in the City of Red Bank, State of New
Jersey, and while the said Emil M. Gluck was
riding, as aforesaid, without fault or neglect on
his part, the automobile truck controlled by the
servants and agents of the said defendant, Castles
Ice Cream Company, through the negligence of
the said defendant, or either or both of them, col-
lided with the automobile truck in which the
plaintiff was a passenger, striking him, by reason
of which he received great physical injuries from
which he died.

Amended Complaint.

8. That the neglect from which the complain-
ant claims of and of which the defendant or either
or both of them are guilty, consists of the fact
that the said automobile truck of the defendant,
Castles Ice Cream Company, was operated and
propelled at a high rate of speed under the cir-
cumstances, and that no signal or other warning
was given of the approach of the said automobile
truck, and that it continued to cross said street
after the driver of the said automobile truck
had seen the automobile truck in which the said
Emil M. Gluck was a passenger, approach and
did not stop the said automobile truck, and in the
fact that the said defendants Trubin Brothers
failed and neglected to keep the said automobile
truck in which the said plaintiff was riding, under
proper control, and failed to properly operate
the said automobile truck, and failed and neg-
lected to stop the same after the driver had seen
the said automobile truck of the defendants’
Castles Ice Cream Company approaching, but al-
lowed and permitted the said automobile truck
of the defendant Castles Ice Cream Company to
collide with the said automobile truck in which
the said Emil M. Gluck was a passenger, result-
ing in his death.

9. That the said Emil M. Gluck at the time of
his death aforesaid, was married and left him
surviving his wife Fannie Gluck and two chil-
dren, Adolph, who was eleven years of age and
Arthur, who was three years of age, who were
solely dependent upon him for their support, and
have suffered pecuniary loss and damage because
of his death.

10.  This action is commenced within two vears
after the death of the said Emil M. Gluck.
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Answer of Castles Ice Cream Company.
Plaintiff demands as damages the sum of $50,-
000.00 besides costs.

ABRAHAM HENIG,
Attorney for Plaintiff.

ANSWER OF DEFENDANT CASTLES ICE
CREAM COMPANY.

Filed Nov. 7, 1924.

NEW JERSEY SUPREME COURT.

Fannie Gruck, administratrix \ Aetion
ad prosequendum of EmiL M. } 4 Law.
(GLuck, deceased,

Plaintiﬁ", A%S@()@T Of

Defendant
Uss Castles Ice

CastrLEs Ice Cream CoMPaNy, Cream
a corporation, and Trusix § Company to
Bros., a corporation, Amended
Defendants. | Complaint.

The defendant, Castles Ice Cream Company,
having a place of business at Perth Amboy, New
Jersey, for answer to the amended complaint
herein alleges as follows:

FIRST DEFENSE.

1. It has no knowledge or information suffi-
cient to form a belief as to the matters alleged
in the first paragraph of the complaint.

2. The second paragraph of the amended com-
plaint is admitted.

4|

Answer of Castles Ice Cream Company.

3. It admits the third paragraph of the
amended complaint.

4. It admits the fourth paragraph of the
amended complaint.

5. It admits the fifth paragraph of the
amended complaint.

6. It admits so much of the sixth paragraph
of the amended complaint as alleges that on Oc-
tober 8th, 1922, Emil M. Gluck was riding in an
automobile truck of the defendant Trubin
Brothers, which truck was being driven on Broad
street, a public highway, at or near the intersec-
tion of Bergen Place, City of Red Bank, State
of New Jersey, but it has no knowledge or in-
formation sufficient to form a belief as to any of
the other matters alleged in said sixth paragraph.

7. It admits so much of the seventh paragraph
of the amended complaint as alleges that its
automobile and another automobile came into
collision, but denies so much thereof as alleges
that it negligently drove and operated said auto-
mobile and admits that the other automobile in-
volved in said collision was negligently driven,
but except as hereby admitted this defendant has
no knowledge or information sufficient to form a
belief as to any of the allegations contained in
said seventh paragraph.

8. This defendant admits so much of the
eighth paragraph of the complaint as alleges that
the truck of the defendant Trubin Brothers was
negligently driven and that the driver of the
truck of said Trubin Brothers failed and neg-
lected to keep said automobile truck in which
the plaintiff was riding under proper control,
and failed to properly operate said automobile
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Answer of Castles Ice Cream Company.

truck, and failed and neglected to stop the same
after the driver had seen the said automobile
truck of the defendant Castles Ice Cream Com-
pany, but allowed and permitted said automobile
truck of said Trubin Brothers to run into the
truck of this defendant, but except as hereby
admitted each and every allegation of the eighth
paragraph of the amended complaint is denied.

9. This defendant has no knowledge or in-
formation sufficient to form a belief as to any
of the allegations contained in the ninth para-
graph of the amended complaint.

10. The tenth paragraph of the amended
complaint is denied.

. SECOND DEFENSE.

Whatever of injury and damage which were
suffered by Emil M. Gluck at the time and place
mentioned in the amended complaint were caused
by the negligence of a third party for whose con-
duct this defendant is not responsible.

THIRD DEFENSE.

Whatever of injury and damage were suffered
and sustained by Emil M. Gluck at the time and
place mentioned in the amended complaint were
caused and contributed to by his own negligence
in that he failed to warn the driver of the ve-
hicle in which he rode of the danger of an im-
pending accident, although he knew thereof or
by the exercise of reasonable care and judgment
should have known; he did not protest against
the excessive speed and negligent manner in
which the car in which he rode was being driven
but acquiesced and agreed therein, and other-
wise negligently conducted himself and failed

i

Answer of Castles Ice Cream Company.

to take reasonable precaution to guard himself
against injury.

FOURTH DEFENSE.

1. At the time and place of the happening of
the accident wherein Emil M. Gluck sustained
injury, the automobile in which Emil M. Gluck
was riding was being driven by a driver in the
employ of said Emil M. Gluck and others who
had borrowed the automobile of Trubin Brothers,
and the said automobile was being driven in a
common enterprise to which said Emil M. Gluck
was a party, by virtue whereof the negligence
of the driver of Trubin Brothers’ automobile
was imputable to said Emil M. Gluck.

2. The driver of the automobile in which
said Emil M. Gluck was riding was negligent in
that he did not maintain a proper lookout as to
the traffic ahead of him, he did not make due
and timely application of the brakes which were
upon his automobile and drove said automobile
when not equipped with proper devices for stop-
ping the same, and otherwise drove his said car in
violation of the traffic laws and regulations ap-
plicable to the time and place of the accident so
that the same ran into the automobile of this
defendant.

FIFTH DEFENSE.

The plaintiff was not appointed administratrix
ad prosequendum of Emil M. Gluek, deceased,
within two years after the death of said Kmil
M. Gluck, and this defendant raises the objec-
tion and point of law that because of the fact
that she was not appointed such administratrix
ad prosequendum within two years of the death
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Answer of Castles Ice Cream Company.

of Emil M. Gluck, she is precluded from having
and maintaining this action, and that this action
is not legally maintained or maintainable because
it was not legally instituted within twenty-four
months after the death of Emil M. Gluck, the
period limited by the Death Act of New Jersey
and acts supplemental thereto and amendatory
thereof for the institution of an action there-
under.

KELLOG & CHANCE,
Attorneys of Defendant,
Castles Iee Cream Company.

13

Answer of Trubin Brothers.

ANSWER OF DEFENDANT TRUBIN
BROTHERS.

Filed Jan. 21, 1925.

NEW JERSEY SUPREME COURT.

Essex County.

Fannie Guuck, administratrix
of the estate of Emm M.

GLuck, deceased, Action
Plamtiff, | 4t Law.
vS. Answer of

Castres Ice Cream Company, | Lrubin
a corporation, and Trusiy | DBrothers.
Bros., a corporation,

Defendants.

The defendant Trubin Brothers, a corporation
of the State of New Jersey, answering the com-
plaint says:

1. It has no information sufficient to form a
belief as to paragraph one of the complaint.

2. It has no information sufficient to form a
belief as to paragraph two of the complaint.

3. It admits paragraph three of the complaint.

4. It has no information sufficient to form a
belief as to paragraph four of the complaint.

5. It denies paragraphs five, six, seven, eight
and nine of the complaint.

FIRST SEPARATE DEFENSE.

As a further separate defense, the defendant
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Answer of Trubin Brothers.

by the plaintiff was the direct result of the negli-
gence of some other person or corporation other
than this defendant.

SECOND SEPARATE DEFENSE.

At the time of the accident alleged and set
forth in the complaint, this defendant was under
no legal obligation of any sort, kind or character
to the said plaintiff.

THIRD SEPARATE DEFENSE.

At the time of the accident alleged, the plain-
tiff’s intestate was engaged in a joiut adventure
with the parties in said automobile wherefore he
has no right of action against the driver of the
same.

FOURTH SEPARATE DEFENSE.

The defendant Trubin Brothers will move at
the trial of the above-entitled action to strike out
the plaintiff’s complaint on the ground that the
same was brought by a general administratrix
appointed in New York who is not the proper
party plaintiff to this suit. .

; ROBERT CAREY,
Attorney for Defendant.

A true copy.

Epwarp J. KELLEHER,
Clerk.

15

Discontinuance as to Trubin Brothers.

DISCONTINUANCE AS TO TRUBIN
BROTHERS.

Filed Nov. 17, 1926.

NEW JERSEY SUPREME COURT.

KEssex Counrty.

FanNie Gruck, administratrix
of the estate of Emimm. M.

GLuck, deceased, Action
Plawmtiff, | at Law.
vS. Daiscontin-

uance as to

CastLes Ice CreEam CoMPANY, ,
Trubin Bros.

a corporation, and TruBIN
Bros., a corporation,
Defendants.

The matters in dispute between the plaintiff
and the defendant Trubin Bros., having been ad-
justed between the parties hereto,

It is on this 17th day of November, A. D, 1926,
stipulated by and between the respective attor-
neys that the cause may be discontinued without
costs to either party as against the other.

It is further stipulated that this discontinuance
shall in no wise effect the defendant Castles
Ice Cream Co.

ABRAHAM HENIG,
Attorney for Plaintiff.

ROBERT CAREY,
Attorney for Defendant Trubin Bros.

10
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NEW JERSEY SUPREME COURT.

HEssex Crrcurr.

Monday, November 8, 1926.

Fannie Gruck, administratrix
ad prosequendum of the
estate of EwmiL Guucxk, de-
ceased,
Plaintiff, \ Action
at Law.
V8.
CastLEs Ice Cream CoMpany,
et als.,

Defendants.

Before Hon. Worrall F. Mountain, J., and a
Jury.

For the plaintiff appears Abraham Henig (by
Abraham Levitan).

For the defendant appears Kellogg & Chance
(by R. Robinson Chance).

(A jury is called and sworn.)

Mr. Levitan opens for the plaintiff.
Mr. Chance opens for the defendant.

Mr. Levitan: 1 offer in evidence the letters
of administration ad prosequendum issued to

Fannie Gluck as the widow and next of kin of
Emil Gluek.

Mr. Chance: I object to them as it appears
on their face that they were not issued until

twenty-four months after the death of Emil
Gluck,

Fanny Gluck, direct.

Mr. Levitan: This was passed upon by pre-
liminary motion of the Chief Justice.

The Court: Objection overruled.
(Letters of administration are marked Ex-
hibit P. 1.)

Defendant’s counsel prays an exception to this
ruling of the court.

Kixception noted as ground of appeal.

FANNIE GLUCK, plaintiff, sworn in her own
behalf.

Direct examination by Mr. Levitan.

Q@ Speak right out loud so the last juror can
hear you. What is your full name? A Fannie
Gluck.

Q Where do you live? A 1T live now at 917
Greene avenue, Brooklyn.

'Q You are the widow of the late Emil Gluck?
A Yes, sir.

@ When did Emil Gluck die? A October
28th,

Q What year? A 1922.

@ How long were you married at the time
of his death? A Fourteen years.

@ How old are you? A I am forty-one.

@ How old was your husband at the time
of his death? A Thirty-five or thirty-six.

@ Did you have any children with him? A
Two, I have them right here.

Q What are their ages? A Now?

@ Yes. A One is fifteen and the other is
seven and a half.

(@@ What are their names? A Arthur Gluck
and Dorothy Gluck.
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Fanny Gluck, direct.

Q Arthur is the older? A Dorothy is the
older.

Q Dorothy’s age is fifteen and a half? A
Yes, sir.

Q How old is the little fellow? A Seven
and a half.

QQ How long did you know your husband prior
to your marriage? A Five years.

Q So, at the time of his death you knew him
nineteen years? A Yes, sir.

Q Did you know what his condition of health
was during the twenty years you knew him? A
Perfectly all right.

Q Was he a steady worker, or otherwise? A
A steady worker all the time.

Q What was his business before he went to
work in Red Bank? A In Vietrolas.

Q Selling Vietrolas? A Yes, sir.

Q How long had he been doing that? A
All the time before his death.

Q Where did he work before? A 123 Kssex
street.

Q New York City? A New York City.

Q How much were his average weekly earn-
ings when he worked in New York? A $100 a
week.

Q Where was he employed at the time of his
death? A In Red Bank by Trubin.

Q A phonograph and Viectrola concern? A
Yes, sir.

Q How long did he work there before his
death? A About four or five weeks.

Q@ What were his average earnings there dur-
ing that period? A About $75 he averaged a
week.

Q (By the Court.) When was this $75 a
week; just before his death, he earned? A Be-
fore his death, yes, sir.

19
Fanny Gluck, direct.

Q When did you say he earned $100 a week?
A Before he went with Mr. Trubin.

Q (By Mr. Levitan.) You say it a seventy-
five dollar a week average? A Yes, sir.

Q What do you mean by that? A That is
what he claimed and as he came in to New York
he said it was a little place and worked up to a
big plant and then he got $75.

Q Did he work on a salary or commission for
Trubin’s? A Commission, if I ain’t mistaken.

Q Did he work regularly, as far as you know?
A All the time.

Q Did he ever miss any time from work? A
Never.

Q How much of his earnings did he usually
give to you? A By Trubin’s or New York?

Q In New York. A In New York he gave
me $90 a week.

Q How much did you receive of his wages that
he earned at Trubin Brothers? A Sixty.

Q What is your condition of health? A
Well, T am all right.

Q And the children, what is their condition of
health? A One of them is perfectly all right,
but the younger one was born with a cough and

don’t feel so well.

Q The older boy is well? A The older
boy is well.

Q Did your husband own any property or
other means, or income at the time of his death
other than wages? A No, sir.

Mr. Chance: I object to that as immate-
rial.

The Court: The question has been an-
swered.
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Fanny Gluck, cross.

Q You don’t know anything about the acei-
dent? A No, sir.

Q@ Your husband was brought home dead, was
he? A Sunday afternoon. He was supposed
to come Saturday night, but they brought him
home Sunday afternoon dead.

Q When did the accident occur? A Satur-
day between eleven and twelve, they just notified

me, a policeman came along, that my husband
is dead.

Cross examination by Mr. Chance.

Q Did you keep any record at all of the
moneys you received from your husband during
his lifetime? A I beg your pardon?

Q Did you keep any record of the moneys
you received from your husband during his life-
time? A All the time.

@ Did you have any money in savings banks?
A I had quite some, but I spent it after his
death.

@ Have you in court any book, record, paper
of any kind, that shows the money you received
from your husband during his lifetime? A N 0,
I haven’t no record.

@ You were not down at Red Bank at any

time while your hushand was working? A No,
sir.

21
Herbert S. Dwight, direct.

HERBERT S. DWIGHT, sworn in behalf of
plaintiff.

Direct examination by Mr. Levitan.

Q Where do you reside? A 14 Riverside
avenue, Red Bank.

Q What is your business? A At present I
am engaged in driving a car in the taxi business.

Q Did you know Emil Gluck in his lifetime?
A I knew him for a short period.

Q For how long a period? A Altogether
between two and three weeks before his death.

Q How did you come to meet him? A I
was engaged—I had a young fellow ask me if I
wanted to work selling Vietrolas and he took me
around to Trubin’s store and I was engaged by
Mr. Gluck selling Victrolas on commission.

Q You worked with Glueck for Trubin
Brothers? A Yes, sir; on commission.

Q What commission did you receive? A
I don’t recall exactly now.

Q How long did you work in that fashion?
A Why, worked a little over a week that way
and I told them it was not satisfactory to me.

Q Do you remember the day of Mr. Gluck’s
death? A Yes, sir; I do.

Q Where were you on that day? A I went
to work that morning to drive for Mr. Gluck.

Q Where were you driving? A I was driv-
ing a car that Mr. Gluck used, to Long Branch.

@ Who was in the car with you when you
started? A There was Mr. Kantor, Mr. De-
Marco, Mr. Gluck and myself.

Q Was anything else with you in the ecar
at the time? A We had some Victrolas in the
back of the car.
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Herbert S. Durght, direct.

Q Where were you bound for? A We were
bound for Long Branch.

Q Do you know where you were going? A
Yes, sir.

Q Who gave you the address? A We didn’t
have any address, but we were down there the
day before.

@ You knew where you were going when you
started out? A Yes, sir.

Q Who was driving the car? A T was driv-
ing the car.

Q What, if anything, did Gluck have to do
with driving? A Mr. Gluck didn’t have any-
thing to do with driving.

@ You were in control of the car? A Yes,
sir.

Q From where did you start from Long
Branch? A We left Trubin’s store.

@ Where is Trubin’s store? A Located on
Broad street.

Q That was the same street where the acei-
dent happened? A Yes, sir.

Q Only further north from this place? A

Yes, sir.

Q@ Tell us your story of what happened in
your own way? A We were in the rear—

Q Pardon me. What time of day was this?
A When the accident happened?

Q Yes. A A little after 11 :30, around 11 :40.

@ Around noon time? A Just before noon-
time. We were in the rear of Mr. Trubin’s store
and put the Victrolas on the car and got ready to
go and took the things we needed and we left and
went down White to Broad street and went up
Broad street going south towards Long Branch.
I drove up Broad street and approaching Bergen
place T looked to my right for a minute, because

23
Herbert S. Dwight, direct.

a car coming from the right has the right of way
over me and when I looked back I saw the Castle
Ice Cream truck in front of me and he occupied
all my side of the road. I turned to cut around
the rear of the truck and collided with the truck,
with the tailboard, which went right through
the Ford and took the steering wheel out of my
hand, all but one spoke of the wheel, and took Mr.
Gluck and Mr. Kantor, who was sitting back of
Mr. Gluck, threw them out of the car in the road
and I tried to get straightened out and there was
a car coming down Broad street and I swung out
of the way of that and as soon as I got the car
so there was nothing interferring I put on the
brake and stopped and went back to get Mr.
Gluck and Mr. Kantor to the hospital, to see
what T could do for them.

@ How fast were you going as you neared
the intersection between Bergen Place and Broad
street, do you know? A T was going about
twenty-five miles an hour.

Q What was the condition of the houses in
that neighborhood? A The houses are quite
aways apart.

@ What do you know about the houses being
quite aways apart? A Some houses are at right
angles apart.

Q How many feet are there there? A I
don’t know how many feet exactly, some of them
are, but they are quite a good distance apart.

@ Where was the Castles truck when you
first saw it? A The Castles Tee Cream truck
was directly in front of me.

Q How far away from you? A 1T was very
close to it so I don’t know just how far.

 Did you see it approach? A No, sir
did not.
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Herbert S. Dwight, direct.

Q Did you look for the truck as you drove
along, look for traffic on the cross street? A
As I was driving I was looking straight ahead
and I didn’t see anything approaching.

Q (By the Court.) Was it coming east or
west, the Castles truck? You were going south,
I think you said. Was the Castles Ice Cream
truck coming from your left or from your right?
A From my left.

Q It was going west? A Yes, sir.

Q (By Mr. Levitan.) What was the condi-

tion of the truck after it stopped, do you know?
A I don’t understand.

Q Did the truck keep right on going across
the street or did anything happen to it before it
got across? A No, sir, when I saw the truck
before I collided with him, that’s where it stood
and I went back to pick up Mr. Gluck and the
truck was still standing there.

Q When you collided with the truck was it
moving or standing? A That T couldn’t say,
but it stopped right there when I collided with
him.

Q After the collision what did you do then?
A After the collision I stopped a car going north
on Broad street and got Mr. Gluck in the car
and told them to take Mr. Gluck to the doctor and
I walked down with them and showed them where
there was a doctor and I reported to one of the
policemen who was on traffic duty.

Q What kind of a car did you have? A A
Ford.

Q How old was your car? A It was a new
car.

Q How many miles had it run? A T couldn’t
say as to that, they just got it a little before the
accident.

25
Herbert S. Dunght, direct.

Q What was its condition as far as driving
was concerned? A How do you mean?

Q What was its condition as far as the brakes
and everything else on the car was concerned?
A It was all right.

Q What were the conditions of the brakes?
A The brakes were all right.

Q You got away from the truck, you say, to
clear the road for traffic? A Yes, sir.

Q After the collision? A I didn’t under-
stand you.

Q After the collision you say you pulled off
to the side to leave the roadway open to traffic?
A After I hit the truck I was on the wrong
side of the road and there was a couple of cars
coming and I pulled over, and when they went
by I pulled over to the left curb and stopped.

Q Who took the injured people to the hos-
pital? A T don’t know as I remember. I put
Mr. Gluck in this car and they took him down
to the doctor and left Mr. Gluck there and another
fellow was coming along and I stopped him and
got Kantor in the car.

Q Did you see the doctor examine Gluck? A
No, sir.

Q Were you at the hospital when Gluck went
to the hospital? A No, sir; I reported to the
Town Hall as the policeman told me.

Q After someone else was taking care of the
injured parties? A Yes, sir.

Q Do you know when Gluck died? A No,

sir. \
Q When you arrived at the police station did
vou see any one there? A There was a clerk
there and someone else in the office when I went
in and I don’t remember whether the other driver
came in after I was there or came in when I was
there.
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Herbert S. Dwight, cross.

@ Do you see him here in court? A Yes,
sir.

Q Whereishe? A In the third row.

Q Is that the man (indicating)? A Yes, sir.

Q You say he was at the police station with
you? A T don’t recall whether he was there
when I came in or he arrived shortly after.,

Q Did you hear him say anything to any one
at that time?

Mr. Chance: 1T object as immaterial
whether he did or not.

The Court: Sustain the objection.

Q@ Did you go back after you made your re-
port to the police? A Where?

@ To the scene of the accident? A No, sir;
I stayed right in court.

@ Did the Castles Ice Cream Company’s
truck driver remain there, too? A We both
made a statement and then the Justice made an
indictment out against me and I don’t recall
about the other driver., :

(@ The Justice made out some papers there?
A Yes, sir.

Q Then, what happened after that? A I

had to wait there until they came and took me
to F'reehold.

Cross examination by Mr. Chance.

@ Did you say you were working for Mr.
Gluck on this day? A Yes, sir; I worked for
Mr. Gluck.

Q In other words, Mr. Gluck was your em-
ployer? A Yes, sir.

@ Did you see the Castles Ice Cream truck
approaching the place where the accident hap-

27
Herbert S. Dwight, cross.

pened? A No, sir; I did not see him approach-
ing.

Q How wide is Broad street in your judgmgnt
and recollection? A Broad street is wide
enough for five cars to fit on across.

Q How many cars could have passed between
the rear of the Castles truck on the side of the
street he had passed over before the accident
happened? A Two cars.

Q Was the tailboard the only part of the
Castles Tece Cream truck you hit? A As near
as I noticed. i

Q Did you say on your direct examination
that when you came back after you stopped your
car that the Castles truck was then standing in
the same place as it stood when you saw it? A
A What do you mean by that?

@ (Question read.) A He had moved just
a couple of feet, probably; he had stopped right
in Broad street on my side of the road.

@ Didn’t you see it crossing Broad street at
all? Didn’t you see it crossing over there? A
As 1 approaé‘hed Bergen Place I looked to my
right and saw nothing coming and I looked to my
right and when I looked back it was directly in
front of me.

Q There wasn’t any other car behind him
in this place you say was wide enough for two
cars, was there? A No, sir.

QQ There were no other car which interferred
with you or came up and had anything to do with
this accident, was there? A No, sir; there was
not.

Q How far to your left was it possible for
you to see before the accident? A How far to
my left?

Q@ Yes. A On Bergen Place?
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Herbert S. Duwight, cross.

Q Yes. A T could see right around the cor-
ner of Bergen Place a little bit.

Q How far back, 100 feet back? A I don’t
think you could see 100 feet back.

Q How far would you judge? A I couldn’t
say in feet because I don’t just know how many
feet.

(Q Can you indicate in the court room how far
back from the corner you could see, approxi-
mately? A There were some trees on the
street; some places you could see and some places
you couldn’t see.

QQ How far could you see at the place where
you could see? A When the car was in this
position you could see quite aways down Bergen
Place, right near Bergen Place, but coming up
the road you couldn’t see far down.

Q At a place ten feet back from the inter-
section? A  You could see quite aways down
Bergen Place from there.

Q How far down? A I don’t know.

Q About twenty-five feet back from Bergen
Place, how far could you have seen to look to your
left? A You could see in the vicinity of the
corner there.

QQ There wasn’t anything at all to obstruct
your view, was there, of the approach of this
Castles Ice Cream truck in the intersection? A
Anything in the intersection?

Q Yes. A No, sir; nothing was in the inter-
section.

Q How close was this Castles truck to you
when you first saw it? A Very close to it.

Q Fifteen feet? A I was too close to stop
without hitting him and T tried to go around him;

I figured if he would go ahead I would go around
him.

29
Herbert S. Dwight, cross.

Q You did not get around him, did you? A
No, sir.

Q What part of your truck hit him? A The
right side of my truck, the tailboard went through
the windshield.

Q Was it standing still when you hit him? A
I couldn’t say that, but he stopped right after L
hit him, or at the time.

Q Did you see him crossing you at all? A
I saw him directly in front of me.

() Was he crossing or standing directly in
front of you, or don’t you know? A From the
time I saw him I was too busy until I stopped
there. He was standing there when I went back
to get Mr. Gluck. :

Q You don’t know whether it was moving or
not at the time? A No, sir.

Q You made a statement to the police of Red
Bank after the accident, didn’t you? A Yes,
SiT.

Q TIs that your signature? A Yes, sir.

() That statement is one you made in your
own handwriting, isn’t it? A Yes, sir.

Mr. Chance: I ask to have this statement
marked for identification.

(Same is marked D. 1 for identification.)

Q When you made that statement did you
have in mind whether or not you saw the Castles
Ice Cream truck crossing Broad street and
Bergen Place or whether it was still standing
in front of you? A When I made that state-
ment ?

Q Yes. A When I made that statement I
didn’t hardly know what I saw then because I

was very nervous at that time. I made that 40
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Herbert S. Dwight, cross.

statement because they told me I would have to
make statement there and I made the statement
there.

@ You didn’t know what you were making?
A I wrote as near as my mind would let as to
the happening of the accident.

@ Do you think your recollection today is
better than it was immediately after the acei-
dent? A 1 was more confused after the aceci-
dent than I am today.

@ When did you first meet this gentleman
who is trying this action for the plaintiff? A
When did I first meet him?

@ Yes. A I believe it was in April of this
year.

Q Where did you first meet him? A I first
met him in his office in Jersey City.

Q Where do you live? A I live in Red Bank.

Q How did you happen to be in his office in
Jersey City? A Well, right after the accident
I made a statement to an insurance man and
another man came down and asked for a state-
ment and I told him any time he wanted it to
tell me who he wanted the statement for and he
told me he wanted it for Mr. Gluck, and I told him
I would make the statement at any time he
wanted, but not right then, and he asked me to
come up to Mr. Levitan’s office and I came up
to Mr. Levitan’s office.

(Q So the only reason you went to Mr. Levi-
tan’s office was your desire to keep your
promise to this other man to whom you had said
you would make a statement? A I promised
the man I would go up there any time he wanted
me and besides that I figured I might be able to
help Mrs. Gluck out.

Q You went to help Mrs. Gluck out? A I
Just wanted to see justice, that’s all.

31
Herbert S. Dwight, cross.

Q Did you want to see the tailboard when you
were going down there and ran into it at the
time of the accident? A I don’t know how to
answer that question.

Q Did you see the tailboard before you ran
into it? A I saw the truck; I didn’t notice any
particular part of the truck at that time.

Q There is no doubt you did run into the
tailboard, is there? A No, sir, there is not.

Q There is no doubt behind that truck there
was room for two cars to pass if they had
been going up there, is there? A No, sir.

(QQ There is no doubt that when you did see
the truck you were too close to it to turn out to
avoid it, was there? A No, sir.

Q How big is the truck of the Castles Ice
Cream Company? A It is a very long truck;
it takes the whole side of the road up.

@ How long is it? A Well, the road will be
take about five cars and it takes about half the
road up.

Q How highisit? A I didn’t measure it.

( Approximately how high would you say it
was? A It has a big van on it.

@ It was not camouflaged in any way so it
was not noticeable as you were proceeding to-
wards it, was it? A No, sir, it was not.

@ Who was in this car that you were riding
in at the time of the accident? A The car I
was driving?

Q@ Yes. A Mr. Gluck was sitting on my
right and Mr. DeMarco was sitting behind me
and Mr. Kantor was sitting in the rear of Mr.
Gluck.

@ Who is Mr. Kantor and Mr. DeMarco? A
Mr. Kantor was selling Vietrolas and Mr. De-
Marco was selling Vietrolas.
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Q A couple of employees of Mr. Gluck? A
I think they worked for Mr. Gluck.

Q Who, if anybody, did you talk with as you
were riding towards the place where the acci-
dent happened? A Just before we came up
near the street we were talking together.

Q Just before you came up the street who
was talking together? A Well, they were all
talking, and once in awhile I would speak to an-
swer a question or say something.

Q@ Do you remember what was the last thing
Gluck said to you before the accident? A No,
sir; I do not.

Q Did he tell you to look out for the ice
cream truck or anything about the ice cream
truck? A No, sir, he did not.

Q He made no remarks of any kind about how
you were operating the car or what you should
do about it, did he? A No, sir.

Q How far were you down the street from
the place where you hit the tailboard when your
car stopped? A After I hit the truck?

Q Yes, where did you stop? A I stopped at
the lefthand curb of Broad street.

Q How far down the lefthand part of that
tailboard was it you stopped? A I couldn’t
say.

QQ One hundred feet? A 1 couldn’t recall.
I got out of the car and went back to help Mr.
Gluck and didn’t look at the car again.

Q Were you twelve feet away? A 1 don’t
recall.

Q You haven’t any recollection of the dis-
tance you were from the corner when you
stopped? A Quite aways from the corner, but

40 1 don’t know where it was.
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Q You stopped on the opposite side of the
road from where you had been travelling before
the accident, didn’t you? A Yes, sir.

Q That was the lefthand side to the curb?
A Yes, sir.

Q Why didn’t you stop sooner? A Right
after I hit the tailboard the steering wheel was
taken out of my hand all but one piece, one
spoke of the wheel, and I was swinging left
then and there was a car coming down Broad
street and I swung to the right and that car
went by and another car was going up and I
was coasting then to get the car straight and
as soon as I got it straight I pulled to the left
curb and pulled the car up and jumped out.

Q How far away had these two cars been
when the accident happened? A 1 couldn’t
just say, when the accident happened.

Q They were so far away they did not inter-
fere with the happening of the accident?
AL v NoSssir.

Q They had time enough to come up between
you and Castle’s truck before you stopped?
A Time enough to do what?

Q Had they passed between you and the
Castle’s truck before you stopped, or the Ford
car? A No, sir, I swung to the right and they
passed me on the left.

QQ Then you swung to the lefthand side of
the street, did you? A Yes, sir.

Q Then, did you go up over the curb?
A No, sir, I did not.

() Did you apply your brakes promptly when
this accident was happening? A  When I saw
the truck?

Q Yes, Dbefore the accident happened. A
Yes, I put on my brakes and swung to the left.
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Herbert S. Dwight, cross.

Q Were you afraid you would overturn?
A I swung as sharp as I could. I didn’t think
I would overturn.

@ When you made your statement to the
police did you have anything in mind about the
possibility of your car overturning? A When
I made that statement to the police, I told you
I was confused, I didn’t know what I was say-
ing, I was worried about the accident and mixed
up.

Q When you say in here that you saw the
truck crossing Broad at Bergen going west, was
that true or not? A No, sir, it was not. I
didn’t see the truck until it was directly in front
of me.

Q When you said you applied your brakes
and turned as sharply as you could, without
overturning, was that true? A I turned the
Ford as sharp as I could, but there was no
danger in overturning. :

@ You do not deny, ‘“Without overturning’’
1s in your handwriting, do you? A No, sir.

@ You do not recall about how it was you
came to answer, ‘‘Without overturning’’ when
you had written the lines, do you? A No, sir,
I do not.

Q Do you recall whether or not as you
looked at this statement you put the words,
‘““Without overturning’’ in there after the line
had been written? A It must have been put in
there.

Q But you do not recall any reason at all why
you put ‘‘Without overturning’’ in there? A
No, sir, I do not.

@ Did you tell us how far away you were
from this tailboard when you turned out if you
did not, tell us. A How far I was away from
the tailboard when I turned out?

35
Herbert S. Dwight, cross.

Q Yes. A You mean when I saw the truck?

Q Yes. A T was very close to the truck.

Q Can’t you give us any idea at all in feet?
A T couldn’t say just how many feet.

Q You testified under oath in court with re-
spect to this accident on one occasion, did you
not? A Yes, sir.

Q May 13th of this year? A In May of
this year, yes, sir.

Q At that time were you asked, ‘“You can-
not form any estimate at all as to the number
of feet you were from the standing truck when
you started to turn to your left to go around the
truck? Answer: Probably fifteen feet.”” Was
that question asked and was that your answer?
A I was excited and made some answer and he
kept asking me just how many feet and I pointed
a mark out and that’s what he said, about fif-
teen feet and I acknowledge that because it was
the distance of the mark.

Q Show this jury how far away it was when
you saw it. Am I further away than you were,
if I am I will come towards you. A Just a
little bit.

Q Tell me when I get to the place it was
indicating the distance you were from the truck
when you first saw it. A About there (indi-
cating).

Q Indicating from the witness seat to the
second seat in the jury box?

The Court: Have that measured.

(The distance is measured and indicates
12 feet 9 and 14 inches.)

Q Was there anything the matter with your
eyes on that day? A No, sir, there never has
been anything the matter with my eyes.

10

40




10

20

30

40

36
Herbert S. Dwight, cross.

Q You do not wear glasses now and you
did not then? A No, sir.

Q After the accident didn’t you make the
statement to the driver of the Castles truck that
your brakes worked hard?

Mr. Levitan: I object to that.
(Argument.)

Q (Question read.) A 1 talked to the
driver of the truck one day, but I don’t recall
just what I said.

Q@ Did you say to him that your car was a
new car and that it worked hard, therefore, pre-
venting you from stopping in time to avoid the
accident. Did you make that statement? A I
don’t recall just what I said to the driver. I
remember speaking to the driver of the truck
just after the accident, but I don’t recall, just
exactly what I said.

Q Is that the fact, that your car was a new
car and it was working hard? A It was a
new car and things were stiff on it, if that is
what you mean.

Q@ The things were stiff on it. What was
stiff? Were the brakes stiff? A All the pedals
on it worked stiff.

Q How about the steering wheel, did that
work stiff, too? A It worked all right when
new, but when new it works a little harder.

Q Did you look to your left at all any time
before the accident? A When I was approach-
ing Bergen Place I looked on Bergen Place and
straight up Broad street and there was nothing
coming and I looked to the right when I was
near the street and I looked ahead and saw the
Castles Ice Cream truck.

37
Herbert S. Dwight, cross.

Q How long a time was it between when
you looked to the left and saw the truck?
A You mean when I looked to the right and
saw the truck?

Q When you looked to your left some time
before that? A Before I got up to the street
I looked to the left.

Q How far back from the corner were you
when you looked to the left; the mext block?
A No, sir.

Q Half a block? A It is an unusual block
there; it is a long block.

Q@ How far back were you when you did
look to your left? A I was quite aways up
the street when I looked to the left, from the
intersection.

Q You cannot give us any estimate at all as
to the proportion of the block you were from the
corner, can you? A No, sir.

Q Did you see any other automobiles standing
around there at the time the accident happened?
A Well, as T went up Broad street I passed a
wagon and a car, but I don’t remember any other
cars.

Q@ What part of your car was it that hit
this tailboard? A The righthand side of my
car,

(Q Immediately following the contact between
that tailboard and your car what happened to
Mr. Gluck? Did he fall out of the car? A Yes,
sir, Mr. Gluck and Mr. Kantor were knocked out
into the road.

Q By the violence of the contact? A The
tailboard took them right out.

(Q This tailboard was not coming towards
you, sideways, was it? A No.
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Q How about Mr. Kantor? He was knocked
out, too, by the violence of the contact? A Yes,
SiT.

Q Why didn’t you stop right away, the min-
ute you saw the accident was happening, why
didn’t you stop right away? A I was right
behind the truck and I could have stopped right
there, but there was a car coming and I was on
his side of the road and I swung over to the
right and then I swung over to the left and
stopped.

Q  You were not afraid you would stop traffic
if you stopped there? A T was out of place
there, I was on the left side of the road, and
they were coming at me, the cars.

Q Did it enter into your mind that is why you
did not stop, because you would block traffic?
A Its a habit to get out of the way when you
are on the wrong side of the street.

Q At this time when you were testifying
under oath, ‘“Why didn’t you stop right away?’’
you answered, ‘‘I would have blocked traffic on
the street, the car was crossways.”” Was that
question put to you and did you make that
answer? A I don’t recall just what questions
were being put. I remember the question being
asked. I don’t remember what the answer was.

@ As a matter of fact was that true you
did not stop right away because of your fear
you would block traffic on the street, as the
reason you did not stop? A If you say it that
way, it is true; I would have been in traffic
if I stopped.

Q With Mr. Gluck and Mr. Kantor lying on
the ground and the whole righthand side of your
car knocked out you still had presence of mind
enough to consider the approaching traffic?

39
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A The cars were coming directly at me there
and I didn’t belong there. If you had presence
of mind enough to know you were on the wrong
side of the road, habit will take you back. You
would be erazy to run head on with cars coming
at you.

Q@ You would be crazy to run into tailboards,
too, wouldn’t you?

Mr. Levitan: I object to that as im-
proper.,
The Court: Sustain the objection.

Q@ When you were driving along this street
how far were you proceeding from the righthand
side of the road? A Why, if there five cars
across the street I would have the position of
second car from the righthand curb.

@ Didn’t you at this other examination say
that this car was out of control owing to the
steering wheel and, ‘I was on an angle and there
were cars coming down the road; I couldn’t
stop it there, it would have blocked traffic going
north on Broad street.”” A Yes, sir, the car
was out of control on account of the steering
wheel.

@ When your car actually did stop what was
its position? A T left the car on the lefthand
side of the road, up against the left curb, of the
left curb.

@ On this other examination did you not
have this question asked of you and did you not
answer in this wise. ‘‘The first time you saw
it, it was stopped, is that right? Amswer: Yes,
sir.”” - Were you so asked and did you so state?
A The first time I saw what?

Q@ The first time you saw the Castles Ice
Cream truck. Were you so asked and did you so
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state? A Well, it is impossible for me to say
whether it was stopped or not right then, but
when I came back the truck was still there.

Q Did you or did you not have asked of you
this question, ‘“‘The first time you saw it it was
stopped, is that right? Answer: Yes, sir.”” Did
you make that answer to that question? A I
may have answered it that way because after I
came back the truck was right on Broad street.

Q The same place you saw it first? A Yes,
SiT.

Q Do you know Mr. McCarron? A Yes, sir.

Q That gentleman (indicating)? A Yes, sir.

Q Did you see him around that section at the
time the accident happened? A Yes, sir.

Q He was driving the truck, wasn’t he, on
the same side you were? A I believe so.

Q You passed him just before the accident,
didn’t you? A I don’t recall passing him;
I passed a wagon and a car.

Q How far away from the corner was this
car you passed? A It was quite aways back.

Q When you passed that were you going at
the same rate of speed you were going when
you got up to the corner? A Just about the
same rate of speed.

Q About the same rate of speed when you
passed him as when you got to the corner?
A 1 didn’t say I passed him.

Q Whoever you passed you continued that
same speed at which you passed them up to the
corner? A Yes, sir.

Q What is it that has happened since the
time you made this statement to the police that
has tended to make your recollection clearer now
than it was then, if you think your recollection
is clearer now than it was then? A I was

40 confused.
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Q@ What was the date of this accident?
A October 28, 1922.

Q@ What year? A 1922.
Q 1922? A Yes, sir.

@ There was some shrubbery on this corner
on your left? A Yes, sir, there was a hedge,
and some trees.

@ Did you see anything pass between that
shrubbery, in back of this ice cream truck that
interferred with your view? A What was that?

@ Did you see anything pass between that
shrubbery and back of this ice eream truck that
interferred with your view? A I didn’t see
the truck until I saw it in front of me.

@ You did not look though until you were
away down the block? A As I approached the
street, quite aways from the street I looked to
the left and straight ahead and saw nothing,
and when I looked to the right it was in front
of me. ‘

@ You did not look within one hundred feet
of that corner, did you? A I wouldn’t say.

Q Would you say seventy-five feet? A I
wouldn’t say how far it was.

Q@ Can’t you approximate the distance when
you last looked in the direction from which this
truck came? A No, sir, I couldn’t tell you
that. ;

Q Do you know how wide Bergen place is?
A Bergen place is a fairly wide street.

@ How many cars can pass on that street
beside each other? A About four cars,

Q It is practically the same width as Broad
street? A T don’t believe quite as wide as
Broad street.

@ There is very little difference? A Not
much difference.

10

30

40




10

30

40

42
Herbert S. Dwight, cross.

Q Was there any speedometer on your car?
A No, sir, there was not.

Q This was in the built-up section of Red
Bank, in the residential section? A Yes, sir.

Q You were familiar with this corner, were
you before the accident? A I had been up the
street quite a lot.

Q Pretty busy corner, was it not, and was
then? A It is a fairly busy corner; it is one
of the crosstown streets that run crosstown.

Q One of the busiest corners in Red Bank?
A I wouldn’t say that.

Q You would say that there was a lot of
traffic at that intersection? A No, 1 would say
it was a fairly busy street.

Q You knew, as you were approaching that
fairly busy place that the shrubbery was on that
corner, didn’t you? A I looked and didn’t see
anything to the right and I didn’t see anything
so I was going straight across the street.

Q When you say you looked to the left that
observation was made down the street? A Yes,
SIiT.

Q Apart from the look that you did or did
not make you knew from having looked on previ-
ous occasions that there was shrubbery at that
corner there from which this ice cream truck is
supposed to have come? A I knew there were
trees there, yes, sir.

Q How long was it you looked to your right?
A Why, I looked to the right in this manner
and I looked back in the center of the road and
saw the truck (indicating).

Q How much did Gluck pay you a day for
driving that car that day? A He didn’t pay
me, but I would receive $4.00 for that day and
the day before.

43
Herbert S. Dwight, cross.

Q That is the agreement you made with Mr.
(Gluck, was it? A Yes, sir.

Q Immediately after the accident the Chief
of Police and Officer Newman came there from
Red Bank, did they? A I think it was the
Chief of Police I reported to; I don’t know any-
thing about Officer Newman. When I reported
to the Chief of Police he told me to go to the
Town Hall.

QQ The second gentleman from the far side
(indicating) do you recognize Officer Newman as
having been there? A I don’t remember him
being there. I reported to the officer there.

Q Did you see Officer Newman at all? A I
don’t believe I saw him.

Q Were you so befuddled you did not know
what you saw, or so befuddled you didn’t know
what you were putting in the statement? A I
am pretty sure I saw Mr. Clayton there.

Q You do not know whether you saw Mr.
Newman? A 1T don’t believe I did.

Q Had either of these officers arrived as far
as you know before the cars had been moved
after coming to rest after the accident? A No,
sir; I don’t know when they arrived, because
when they told me to go to police headquarters
I went up.

@ Did you get paid for going to Jersey City
or at the time you went to keep this appoint-
ment for the gentleman who asked for the state-
ment? A I didn’t get paid, but I got my ex-
pense money.

Q Why didn’t you give him a statement when
he asked you for it the first time? A My father
thought it would be better for me not to make
the statement. I told this man before that

10

30

40




10

30

40

44
Herbert S. Dwight, cross.

I would give him a statement and my father told
me not to.

Q So, because your father told you not to you
decided you would not give him one then? A
Yes, sir.

@ What changed your mind? A I said, ‘‘If
you want a statement for Gluck,”” I said, ‘‘If
you ever want one let me know and I will give
1t to you.”’

Q Did your father hear you when you told
him that? A He came in when I was going to
and told me not to.

Q@ Did you tell him you wouldn’t give him one
then, but any time he wanted one you would give
him one? A I don’t know whether he heard it
or not, because I was working right there in the
shop with my father.

Q@ Why couldn’t you give him a statement
then instead of waiting to go to Jersey City? A
I was, but my father advised me not to.

@ What occurred that made you think your
father’s advice not to give him a statement was
not good advice? A What occurred?

Q@ Yes. A Nothing occurred. My father
told me not to make any statements.

@ You did make a statement to him, didn’t
you? A Yes, sir.

Q You went back to Jersey City to make it,
too, didn’t you? A Yes, sir.

@ You did not get anything for making it, did
you? A T received expenses for making it.

Q@ Did you keep a copy of that statement you
made for him? A T asked for a copy.

Q Have you the copy with you? A I be-
lieve I have.

Q@ This paper you just handed me has written

down on it things you told this lawyer when you
went to Jersey City? A Yes, sir.

45
Herbert S. Duight, cross.

Q Did you say anything then to him as to
whether you looked to your left or not before the
accident? A I told him in the statement just
how the accident happened.

Q Did you tell him whether you looked to
the left or not? A The statement is there; I
haven’t read it recently.

Q Do you remember what you told him or
what you did not tell him? A I told him the
truth.

Q@ Do you remember what you told him or
what you did not tell him? A I told just in
court the truth the same as should be on there.

Q Did you tell him the Castles Ice Cream
truck was going fast? A I don’t know anything
about the speed of the Castles Ice Cream truck;
I didn’t mention that.

Q You didn’t tell him that the Castles Ice
Cream truck continued to cross the street after
you know he had seen you, did you? A Will
you repeat that?

Q That the Castles Ice Cream truck continued
across the street after you knew he saw you? A
After T knew he saw me?

Q Yes. A I don’t understand how I could
know he saw me.

Q Didn’t you see him put his hand out to in-
dicate for you to stay back? A No, sir.

Q How fast did you tell the lawyer over in
Jersey City you were going as you were driving
there? A I told him I was going about twenty-
five miles an hour.

Q Did you tell him, that at the time you were
driving about ten feet east of the west curb on
Broad street? A I told him just the same
as—
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Herbert S. Duight, re-direct.

Q Going south, after you had crossed Harding
Road and when you got about twenty feet north
of Bergen place this Castles Ice Cream truck
was coming from the east over to the west
stopped dead suddenly? A I told him the
truck was there after I hit him, right there and
he put it in that way. I told him the truck
must have stopped because it was still there after
I came back to pick up Mr. Gluck.

Q You did not see him stop? A The truck
was there and had stopped after I came back to
up Mr. Gluck.

@ You did not see him slowing down and
stopping there, did you? A No, sir, I didn’t
see him slowing and stopping, but he must have
stopped, because he was there.

Q Did you know Mr. Kantor and Mr. De-
Marco at the time? A I worked with them be-
fore when I worked with Mr. Gluck before. Mr.
Kantor and Mr. DeMarco had been down a couple
of times before and I drove them every time.

Q That’s all you know of them? A No.

@ They were not friends of yours, but were
they friends of Gluck’s? A I don’t know as
far as friendship goes.

Re-dwrect examination by Mr. Levitan.

Q@ How many days prior to the accident had
you been work for Mr. Gluck? A Mr. Gluck
spoke to me one night in the week and asked me
if T wanted to drive for him and I said, ‘‘Yes.”’
I think it was Thursday night; he told me to come
to work Friday, and told me—

Q Were you out several times? A Yes, sir.

@ You were engaged for just those two days?
A  Yes, sir.

47
Herbert S. Dunght, re-direct.

@ You haven’t received your pay; that is,
Gluck never lived to pay you? A No, sir.

@ Did you hear any signal or warning at all
as you approached Bergen place? A No, sir,
I did not.

@ You said you made this statement which is
marked for identification D. 1. Who asked you
to make this statement? A Some one in head-
quarters told me I would have to make a state-
ment about the accident.

Q Then you sat down and wrote it out your-
self? A Yes, sir.

Q How soon after the accident was that?
A Right after the accident.

Q Did you know then Gluck had died? A
No, sir, I didn’t.

@@ You knew nothing other than this man
Kantor had been seriously injured? A No, I
knew they were seriously injured but I didn’t
know how seriously.

@ You say you made another statement
to some company, some one representing the
Castles Tee Cream Company?

Mr. Chance: 1 object. He said nothing
of the kind.

The Court: Sustain the objection.

Q Did you say you made a statement to some
insurance company? A I don’t know what in-
surance 1t was. He said he wanted it for in-
surance—

Mr. Chance: I object to that and ask
that it be stricken out. That has no bearing
on us at all, and there is nothing shown to

connect the Castles Ice Cream Company at
all.
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Herbert S. Duight, re-direct.

The Court: Sustain the objection, if the
statement is not in court.

Plaintiff’s counsel prays an exception to
this ruling of the court.

Exception noted as ground of appeal.

Q How many statements did you make in this
case? A Omne at headquarters.

Q That is one. A The one this man told
me that he wanted for insurance, he was an
insurance adjustor.

Q That is two. A And I told him how the
accident happened, and then I made out that one
there you have.

Q You signed all the statements, did you?
A Yes, sir.

Q When someone representing Mrs. Gluck
asked you for a statement, you had already made
a statement to the man who said he was repre-
senting some insurance company? A I made a
statement at the Town Hall and that one (indi-
cating) for the insurance adjustor.

Q On the advice of your father you did not
make a statement then? A No, sir.

Q Do you see a man here in court for whom
you made a second statement? A No, sir, I
do not.

Q Do you remember being subpoenaed to
come to Jersey City to testify in the case of
Kantor against Trubin Brothers and others? A
Yes, sir.

Q When you came to this lawyer’s office in
Jersey City, in connection with this matter in
court, or was it on another occasion? A When
I received the subpoena from the court I couldn’t
Just say. I was up two or three times that week.

49
Herbert S. Dwight, re-direct.

Q Under subpoena? A I received a sub-
poena some time; I couldn’t say whether it was
a case of subpoena or not.

Q Then by arrangement with this lawyer in
Jersey City you held yourself ready to come to
court and testify? A Yes, sir.

@ Was it after one of these occasions you
made the statement you have exhibited here to
Mr. Chance, or a copy of it? A I don’t recall
whether I received a subpoena at that time to
come up or not. I told him I would come up.

Q This is not signed? A No, sir.

@ Is that a correct copy of everything you
said? A It was a typewritten copy and I
told him to make corrections on it.

Q In whose handwriting are those correc-
tions? A This one here is mine (indicating)
and the rest I told some one to put in.

(@ They were made under your direction?
AlSSY eg !

Mr. Levitan: 1 offer the statement in
evidence,

Mr. Chance: I object to his offer as
nothing has been asked this witness about
this statement.

The Court: How is that evidential on
re-direct, or if it was direct.

Overrule the offer.

Plaintiff’s counsel prays an exception to
this ruling of the court.

Exception noted as ground of appeal.

(Statement is marked P. 2 for identifi-
cation.)

Q@ Do you remember when you were driving
this car whether Gluck said anything to you
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Herbert S. Dwight, re-cross—re-direct.

about the operation of the car or the manner in
which you were driving? A T don’t understand
how you mean that.

@ Did Gluck interfere in any way with you
while you were driving this car? A No, sir,
he did not.

Q Did he make any suggestions about its
operation? A No, sir.

@ You were in exclusive control and opera-
tion of the car all the time? A Yes, sir.

Q What kind of tires did your car have?
The Court: This is not re-direct.
A Pneumatic tires.
Recross examination by Mr. Chance.

Q This statement we have been talking about
and certain objections were entered on the record,
fhe lawyer in whose office you obtained that is
the same one who has been asking you questions
at this trial?

Mr. Levitan: We will concede that.
Re-direct examination by Mr. Levitan.

Q Do you remember whether Mr. Levitan
was present when that statement was prepared
in his office in Jersey City.

The Court: What difference does that
make?
(Argument.)

The Court: Is it admitted that the death
of this man was due to this accident?

ol

Motion for a Non-suit.

Mr. Chance: We do not deny it. I admit
now he died as the result of this accident.

PLAINTIFF RESTS

Mr. Chance: I move for a nonsuit in this
case on the first ground that it appears by
the record in the case that this action was
not instituted by this administratrix ad
prosequendwm within two years, the twenty-
four calendar months being the period al-
lowed by the statute and that an amendment
from an ad dammun of another kind to that
kind is not sufficient to bring the case within
the twenty-four months.

My second ground of motion is that it
appears by the discontinuance filed in this
case that there has been an adjustment be-
tween Trubin Brothers and the plaintiff and
the adjustment with one in and of itself
operates as the result of the other.

On the third ground that it appears in
this case that there was negligence on the
part of the driver of the Ford ecar. It is
the testimony in the case that Mr. Dwight
was employed by Mr. Gluck and being his
employee, of course, the contributory negli-
gence or negligence of the employee is im-
putable to his employer or master.

(Argument.)

The Court: The motion will be denied.

The first ground covered by Mr. Chance
I have already discussed. The second as to
the adjustment will be denied because the
only paper I have before me is that there
has been some adjustment between Trubin
Brothers and the plaintiff and there is a
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Nels C. Mathiasen, direct.

diseontinuance against them. If I had proof
before me there had been a release I would
grant the motion, but in the absence of that
the motion will not be granted. As far as
I am concerned all T have before me is the
discontinuance of the alleged joint tort
feasors.

As to the last ground I think it is a jury
question.

I will hear the defense.

Defendant’s counsel prays an exception
to this ruling of the court.

Exception noted as ground of appeal.

NELS C. MATHIASEN, sworn in behalf of de-
fendant.

Direct examanation by Mr. Chance.

Q What was the line of work in which you
were engaged on October 28, 19222 A I was
a chauffeur for the Castles Ice Cream Company.

Q What kind of a car were you using as such?
A Five and a half ton Packard truck.

Q You had an accident which we are talking
about here today, did you? A Yes, sir.

Q What time of the day was that accident?
A To my memory about a quarter to twelve
October 28, 1922.

Q What make of car was this you were driv-
ing? A A five and a half ton Packard truck.

Q At the time of the accident was it loaded
or empty? A We were distributing our load.

Q How much did you have aboard? A At
that time of the day I was about half finished.

93

Nels C. Mathiasen, direct.

Q The place where this accident happened
was what cross street? A Bergen place and
Broad street in Red Bank.

Q Which street were you travelling on going
west? A On Bergen place.

Q In which direction was the other car?
A Going south on Broad street.

Q@ As you approached that corner at what
rate of speed were you proceeding? A Why,
ten or twelve miles an hour.

Q How long have you been driving automo-
biles? A How long have I been driving auto-
mobiles?

Q@ Yes. A Somewhere around ten years.

Q As the result of this accident wnat damage
was done the truck in which you were riding?
A The tailboard was almost torn off.

Q Did you run into him or did he run into
you?

Mr. Levitan: I object to that as a con-
clusion.

The Court: Sustain the objection.

Q What part, of your truck was in contact
with his car? A Why, the tailboard.

Q@ What part of his car was in contact with
the tailboard of your car? A The right side
of his car.

Q After the accident how far did you go be-
fore stopping? A 1 judge about thirty feet.

Q@ How far did the Ford car go before stop-
ping? A About 250 feet.

Q@ Who was with you in your car? A Why,
my helper was riding in the rear of the truck.

Q Did you notice what happened to him at the
time of the collision? A No, only from what
he told me.
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Nels C. Mathiasen, direct.

Mr. Levitan: 1 object to that.

Q Did you see him or didn’t you? A He
was in the rear; I didn’t see him until after the
collision.

Q Where was he then? A Standing on the
ground coming over to me.

Q What was the condition of this tailboard
of yours after the accident? A Why, to my
memory it was hanging on to the other part of
the truck with the two chains and I think there
was one hinge still hanging on.

Q What kind of hinges had that been fastened
to your car with before the accident? A T
think it was about a quarter of an inch iron
hinge, four of them.

QQ Was there any device on your car which
regulated the machnism for speed which it was
possible for the car to make? A The gover-
nor on to the engine.

Q How was that regulated, if you know? A
Well, the governor was set for fifteen miles an
hour.

Q Now, did your car slow up as you were
going over that intersection? A It did not.

Q Was your car stopped when the other car
and your car came in contact? A I stopped
as soon as I heard the crash.

Q When the crash came were you standing
still? A No, sir.

Q Who was then going the fastest, your car
or his car? A 1T judge the Ford car was—

Mr. Levitan: I object to what he judges.

Q Which was it, your car or his car? A 1T
think his car was.

%)

Nels C. Mathiasen, direct,

Q@ How fast do you think his car was going ?
A That I couldn’t say.

Q How fast was his going when you had
last seen it, in your judgment? A That I
couldn’t say.

@ Which reached the intersection of the street
first, your car or the Ford car? A I did.

Q@ As he came up to this intersection tell us
what happened, how did the accident occur? A
When I came up to this street intersection I
saw I had plenty of time to cross Broad street
before anything came in either direction.

Q Well, you saw that. What did you do?
Tell us all that you did up to the time the acci-
dent happened. A I didn’t get that question.

Q Tell us what took place, what you did and
what the other fellow did all the way from that
time on up until the accident happened? A When
I came to Broad street I blew my whistle, which
1s on the truck, and started to go across, and
as I did the Ford delivery was coming down
South and I had plenty of time to cross the road,
to my knowledge.

@ Go on. Did you cross the road? A Yes,
SIT.

Q How far across the road did you get? A
Why, the front of my truck was in on Bergen
Place off of Broad street when he hit me.

@ How far in off Broad street were you
when he hit you? A It was over half-way in.

Q@ When you started to go across the street,
approximately how far is it your recollection
that this Ford car was from the intersection?
A T judged a little over 200 feet,

@ After the contact where did his car go?
A On the left-hand side of the road, south of
the accident.

10
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Q Did you notice any marks on the road
behind his car? A No, I did not.

Q Did you measure the distance his car
went between the time it hit your automobile and
the place where it stopped? A Yes, sir, by a
size nine working shoe.

Q How many of them did you measure as
the distance he went? A 1 think somewhere
in the neighborhood of 250.

Q Did you measure the distance you went?
A Yes, sir.

Q About how many of them did you make?
A About thirty.

Q When the car driven by Mr. Dwight came
at rest where was it with respect to the side of
the road? A Will you repeat that?

Q (Question read.) A I don’t get that.

Q (Withdraw the question.) Which side of
the road was the car driven by Dwight on when
it stopped? A After the accident on the left-
hand side of the road.

Q How far from the curbline?
the curb.

Q How far is close? A Up against it.

Q Now, after the accident did you speak to
Mr. Dwight about the accident? A I think I
talked to him at police headquarters.

Q What did he say as to why it was he did
not stop, if anything?

A Close to

Mr. Levitan: I object to that.
The Court: Sustain the objection.

Defendant’s counsel prays an exception
to this ruling of the Court.

Exception noted as ground of appeal.

o7

Nels C. Mathiasen, cross.

Q Did Mr. Dwight made a statement that his
car was a new car and that it worked hard,
therefore preventing him from stopping in time
to avoid the accident?

Mr. Levitan: 1 object to that.
The Court: I will admit it.

Plaintiff’s counsel prays an exception to
this ruling of the Court.

Fxception noted as ground of appeal.

10

A T think he did say something about that.

Q Do you know whether he did or not? A
That I am not sure of, it is so long ago.

Q You said as you came to this place you
held out your hand. Indicate to the jury how 920
you held your hand out. A As I started to go
across Broad street I saw him and held my hand

up that way (indicating), as he was coming
kind of fast.

Q Did you notice any lessening of speed on

his part at the time that you held out your hand
that way and the time of the contact?

Mr. Levitan: I object to the question
as leading. 30
The Court: Sustain the objection.

Cross examination by Mr. Levitan.

Q You were about half through with your
route on this day? A Yes, sir.

Q You were quite familiar with this street?
A T was at that time, yes, sir.

Q This was part of your regular daily rou-
tine? A Every day. 40
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Nels C. Mathiasen, cross.

Q Broad street is not very heavily routed
with traffic about this time of day, is it? A It
is a main highway.

Q Traffic there is not very heavy, is it? A
At times.

Q You always cross Broad street at this time
at noon? A I couldn’t say.

Q In your route about in an hour or so,
isn’t that so? A I think so.

Q You knew there wasn’t very much traffic
on Broad street about the time you were in the
habit of crossing it every day? A 1 always
watch out for traffie.

Q Yes, of course. You very seldom were
bothered with traffic there? A Oh, yes.

Q When you came along—you know the rules
of the road? A I do.

Q You were supposed to watch traffic on
your right? A Yes, sir.

Q You know that traffic on your right is
entitled to the right of way at the intersection?
A I understand so.

Q You knew it on that day? A Yes, sir.

Q You had a large truck? A Quite large.

Q Did you have an automatic hand signal or
did you use your own hand? A 1 used my own
hand. :

Q How far was Trubin’s truck away from
you when you reached the intersecting point?
A That I couldn’t say.

Q Can’t you remember? A 1 don’t quite
remember.

Q You remember testifying at the previous
trial where you were a witness in Jersey City
giving us the distance that Trubin’s truck was
when you reached the intersection? A I re-

40 member being in Jersey City.

59

Nels C. Mathiasen, cross.

Q Do you remember telling us then you
measured it with a number 9 shoe? A Yes,
Sir.

Q Does that refresh your recollection? Can
you tell us how far away this Trubin’s truck
was when you approached the intersection? A
About 200 feet, I think.

@ Do you remember testifying it was 220
feet away by your measurements? A I don’t
remember.

Q@ Well, if you made that statement in Jersey
City that is correct, is it not? A It must be.

@ So that when you approached this crossing
you were right at the crossing, were you? A
I was. 3

@ And you looked to your right, or north,
as you were coming west and saw this truck
down the block 220 feet away? A Yes, sir.

@ How fast did you say you were going?
A Ten to twelve miles an hour at that time.

(@ No faster than that? A No, sir.

Q How wide is Broad street at this point?
A I judge about forty feet,

Q What part of Broad street did you start
to cross when you looked down? A The east
side.

Q That is, you were going from the east to
the west? A T was going from east to west,
yes, sir.

(Q Had you crossed any part of Broad street
yet? A No, sir.

Q Just about on the crosswalk? A  Just
ready to cross.

@ How many feet did you travel before you
collided with this Trubin’s truck? A My truck
was at least half-way over Broad street when
he hit me.
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Nels C. Mathiasen, cross.

Q What part, the front or the rear of the
truck? A The front of the truck.

Q So the rear of the truck was still almost
in a line parallel to the curb line of the garage
way of the road? A It may have been a little
out.

Q About how far from the curb would you
say the tailboard of your truck was at the time
of the collision? A That I couldn’t say.

Q You said it was a little bit out there.
Can’t you give us an idea? You understand my
question, do you? A 1 do.

Q Answer it. A The rear of the truck may
have been out five feet or so.

Q How long is your truck? A 1 don’t re-
member ever measuring it.

Q@ Have you any idea how long it was? You
drove it a number of times? A About in the
neighborhood of 20 feet.

Q So you then covered about twenty-five feet
on Broad street at the time of the collision? A
No.

Mr. Chance: I object as that is a misstate-
ment.

The Court: I will admit it.

Q Your truck is about twenty feet long and
you were about five feet from the curb and twenty
and five is twenty-five feet from the curb line?
A My rear end was five feet from the curb
line.

Q And not the tailboard? A My tailboard,
too.

Q So you traveled twenty-five feet from the
time you noticed Trubin’s truck 220 feet away

40 to your right and when you were at the intersec-
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Nels C. Mathiasen, cross.

tion of Bergen place and Broad street? A My
truck was about three-quarters of the way in
on Bergen place.

Q I am not asking you that. You said your
truck was about twenty feet long. A Yes, sir.

Q Behind the rear of your truck was five
feet away from the easterly curb of Broad
street? A From the west end.

Q You were traveling from east to west?
A T was going towards the west.

Q The front of your truck was straight west?
A Yes, sir.

Q The front of the truck had traveled to a
point where the rear tailboard was five feet

away from the easterly curb line that you had
just left, is that right? A No.

Q All right. What is the fact? A The
rear of my truck was about five feet from the
west end of Broad street.

Q You were not going backwards, you were
traveling west? A Broad street has two sides,
east and west side.

Q Had you already crossed the westerly curb
of Broad street? A Yes, sir.

Q So that during the time that you saw
Trubin Brothers’ truck 220 feet away you
traveled to a point about five feet from the
westerly curb of Broad street, or about thirty-
five feet all told, assuming Broad street is forty
feet wide at this point, is that correct? A Yes,
sir.

Q Where was your truck when you first
noticed Trubin’s truck coming out? A Starting
to eross Broad street.

Q Is that the only time you saw him? A
Yes, sir.
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Nels C. Mathiasen, cross.

Q You did not see him after that until after
the collision? A I saw him while he was com-
ing towards me all that time.

Q Why didn’t you stop instead of putting
your hand out? A I had sufficient time to eross
Broad street in my opinion.

Q You figure he was 220 feet away? A 1
figure he was far enough away from me and
I had time enough to cross Broad street.

Q You figured he was 220 feet away? A
About that.

Q So all the time you traveled thirty-five
feet he traveled 220 feet and collided with you?
A  Yes, sir.

Q That is correct, isn’t it? A Yes, sir.

Q@ Are you sure about that? A Yes, sir.

Q Are you certain of those distances? A
I think so.

Q Do you realize how many miles an hour
he had to travel to strike you, if that is a fact?
A No, sir.

Q How many times is 220 times 35?

The Court: No, that is argumentative.

Q (Withdraw that question.) You are quite
sure this is the fact, that you have just told me,
that in the same time that you traveled this
thirty-five feet across Broad street Trubin’s
truck traveled a distance of 220 feet. That is
correct, is 1t? A I think so.

Recess from 1 to 2 P. M.
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Q Broad street at the intersection of Bergen
avenue has quite a drop or dip in the road, has
it-not? A Yes, sir.

Q Quite a deep dip there? A Not deep.

Q You can feel it when you go by? A You
can feel it.

Q Did anything happen to your ecar after
you passed this dip on Bergen Place? A Not
to my knowledge.

Q Did your car stall? A No, sir.

Q Did you have any trouble with it at all?
A None at all.

Q Do you remember after the accident tele-
phoning from police headquarters in the pres-
ence of Mr. Dwight where he spoke to you? A
No, only that I made a report. I telephoned to
the manager of the plant to send another driver
down,

Q Do. you remember after the accident all
hands went to the Town Hall in Red Bank? A
Yes, sir.

Q You were there and Dwight was there? A
Yes, sir.

Q You then telephoned to your superior?
A Neg ST,

Q You remember telling them, ‘“You had
better send a wrench along because the dog was
caught in your emergency brake’’? A No, sir.

Q Did you make any such request of your
office? A No, sir.

Q Do you remember telephoning them to send
someone over to relieve you? A 1T telephoned
to have another driver come down and finish the
route.
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Q Did you also tell them then to send along
q man with a wrench because the dog on your
emergency brake, somewhere on your car, was
jammed? A No, sir.

Q Did you use that expression? A I don’t
remember anything of that kind.

Q Do your say you didn’t say it or you have
forgotten it? A I don’t remember ever saying
it

Q They sent relief down to you? A Yes, sir.

Q Did the man bring a wrench along with
him to repair the car? A No, sir.

Q How do you know? A Because I fin-
ished the route myself.

Q The man came down? A Yes, sir.

Q You finished the route with him? A No,
he went home in the car he came down in.

Q Did he make any repairs to your car? A
None at all.

Q Who repaired the tailboard? A 1 think
the carpenters.

Q Where, right there? A No, in the Castles
plant.

Q Who made the temporary repairs to that?
A 1 did.

Q Didn’t the mechanic who came down make
any repairs? A None whatsoever.

Q But a mechanic did come down? A I
don’t know.

Q Who was the man who came down from
the shop or office to relieve you? A A person
named Lawrence Gordon.

Q Was he a driver? A He was a driver at
that time.

Q Is he a mechanic now? A 1 don’t know.

Q What is he now? A I don’t know.

Q Was— A Not that I know of.
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Q Did Gordon help you repair that tail-
board? A No, sir.

Q You are quite sure you made no mention
about that at police headquarters in the hearing
of Mr. Dwight? A I don’t remember of it. :

Q When you saw Trubin’s driver coming
along about how fast was he going? 10

Mr: Chance: I object, because he was not
Trubin’s driver.

Q I mean Dwight (withdraw the question).
When you saw Mr. Dwight driving Trubin’s car
about how fast do you say he was going? A
That I couldn’t say; it was quite a fast rate of
speed.

Q Very fast? A That I couldn’t say.

@ How fast would you say he was going? A
He must have been going at a pretty good rate
of speed; if he wasn’t he couldn’t have done the
damage he did to my truck.

Mr. Levitan: I ask that that answer be

stricken out as not responsive to the ques-
tion.

The Court: Strike it out.

Q Would you say he was speeding? A 1 o
wouldn’t say that.

Q What would you consider speeding?

Mr. Chance: I object.

The Court: Sustain the objection.

Q How fast would you say then he was going ?
A That I couldn’t say.

Q 7VVould you say he was going at a moderate
speed? A I couldn’t say. 40
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Q You remember testifying before Judge Cut-
ler in Jersey City in this case and you were
then asked this question, ‘It was not going fast
then, was it, just at a moderate speed,’’ and your
answer was, ‘‘I do not know.”” Do you remember
that? Do you remember being asked that ques-
tion? A (No answer.)

Q Do you remember being asked, ‘“Well,
didn’t you say he was speeding?’’ and your
answer was, ‘“Well, T won’t say he was speed-
ing, no.”” Do you remember that question and
that answer? A No, sir.

Q Do you remember being asked, “Well,
would you say he was going moderately?”’ and
your answer was, ‘‘At a fair rate of speed.”
Do you remember that question and that answer ?
A No, sir.

Q Would you say you never so testified or
you don’t remember? A I don’t remember.

Q You have no recollection of making these
answers? A No, sir.

Q If you so testified last 13th of May, 1926,
just about six months ago, was that correct, was
that the truth at that time? A I presume so.

Q You said you do not recall now what rate
he was going in May, 1926. You knew he was
going at a fair rate of speed.

Mr. Chance: I object.
The Court: Sustain the objection.

Q Well, now, would you say he was or was
not going at a fair rate of speed? A He must
have been going at a pretty good rate of speed.

Q What did you mean then last May in testi-
fying he was going at a fair rate? Why do you
change that now? A Because I don’t remem-
ber what I said last May.
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Q You do not remember? A No, sir.

Q Is what you are telling us now the truth
of what actually occurred at that time or only
your guess? A The truth.

Q Did you tell the truth before Judge Cutler?
A T did.

Q Why didn’t you so testify then as you
are testifying now?

Mr. Chance: 1 object. The testimony
he gave before is the same as he is giving
now.

The Court:

I will admit it.

Q
that.

Q@ You remember you testified before Judge
Cutler? A T do.

Q In response to the question I put to you
a moment ago which I will repeat because you
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