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C ornplaint. 

COMPLAINT. , 
Filed Sept. 21, 1924. 

New Jersey Supreme Court 
ESSEX COUNTY. 

FANNIE GLUCK, administratrix 
of the estate of Etl\uL M. 
GLUCK, deceased, 

Plaintiff, 

vs . 
CASTLES IcE CREAM CoMPANY, 

a corporation, and TRUBIN 
BRos., a corporation, 

Defendants. 

Action 
at Law. 

Complaint. 

The plaintiff, Fannie Gluck, administratrix of 
the estate of Emil M. Gluck, deceased, residing 
in the Borough of Brooklyn, County of Kings, 
City and State of New York, says that: 

1. That by an order of the Surrogate's Court 
of the County of Kings, the said Fannie -Gluck, 

10 

20 

the plaintiff herein, was duly appointed adminis- 30 
tratrix of the estate of Emil M. Gluck, deceased, 
for the purpose of prosecuting the claim for 
damages, arising from the death of the said 
Emil M. Gluck, as hereinafter set forth, and 
brings said letter of administration into this 
court. 

2. That at all times hereinafter mentioned, 
the defendant, Castles Ice Cream Company, was 
and still is a corporation duly organized under 
and by virtue of the laws of the State of New 40 
Jersey. 



Complaint. 

3. That at all times hereinafter mentioned, the 
defendant Trubin Brothers, was and still is a 
corporation organized and existing under and by 
virtue of the laws of the State of New Jersey. 

4. On October 28th, 1922, the said defendant, 
10 Castles Ice Cream Company, by its servants con-

trolled and drove a certain automobile truck along 
Bergen Place, at or near the intersection of 
Broad street, in the City of Red Bank, State of 
New Jersey. 

5. On said 28th day of October, 1922, the de-
fendant, Trubin Brothers, by its servants con-
trolled and drove a certain Ford automobile de-
livery truck along Broad street, at or near the 
intersection of Bergen Place, in the City of Red 

20 Bank, State of New Jersey. 

6. On said 28th day of October, 1922, Emil 
M. Gluck was a passenger in the Ford delivery 
truck of the said defendant, Trubin Brothers, 
which was being driven and was under the control 
of the said defendant, their agents, servants or 
employees, and which truck at that time, was 
being driven at a southerly direction on said 
Broad street, at or near the intersection of 
Bergen Place, in the City of Red Bank, State of 

30 New Jersey. 

7. That on said 28th day of October, 1922, 
while said automobile truck in which the said 
Emil M. Gluck was a passenger, as aforesaid, 
was proceeding in a southerly direction on Broad 
street, at or near the intersection of Bergen 
Place, in the City of Red Bank, State of New 
Jersey, and while the said Emil M. Gluck was 
riding, as aforesaid, without fault or neglect on 
his part, the automobile truck controlled by the 

40 servants and agents of the said defendant, Castles 

3 

Compla 1i11t. 

Ice Cream Company, through the negligence of 
the said defendant, or either or both of them, col-
lided with the automobile truck in which the 
plaintiff was a passenger, striking him, by reason 
of which he received great physical injuries from 
which he died. 

8. That the neglect from which the complain-
ant claims of and of which the defendant or either 
or both of them are guilty, consists of the fact 
that the said automobile truck of the defendant, 
Castles Ice Cream Company, was operated and 
propelled at a high rate of speed under the cir-
cumstances, and that no signal or other warn-

10 

ing was given of the approach of the said auto-
mobile truck, and that it continued to cross said 
street after the driver of the said automobile 20 truck had seen the automobile truck in which 
the said Emil M. Gluck was a passenger, ap-
proach and did not stop the said automobile 
truck, and in the fact that the said defendants 
Trubin Brothers failed and neglected to keep the 
said automobile truck in which the said plaintiff 
was riding, under proper ·control, and failed to 
properly operate the said automobile truck, and 
failed and neglected to stop the same after the 
driver had seen the said automobile truck of 
the defendant's Castles Ice Cream Company ap-
proaching, but allowed and permitted the said 
automobile truck of the defendant Castles Ice 
Cream Company to collide with the said automo-
bile truck in which the said Emil M. Gluck was a 
passenger, resulting in his death. 

9. That the said Emil J\L Gluck at the time of 

30 

his death aforesaid, was married and left him 
surviving his wife Fannie Gluck and two chil-
dren, Adolph, who was eleven years of age, and 40 



4 
Complaint. 

Arthur, who was three years of age, who were . 
solely dependent upon h_im for their support, and 
have suffered pecuniary loss and damage because 
of his death. 

10. This action is commenced within two years . 
10 after the death of the said Emil M. Gluck. 

20 

30 

40 

Plaintiff demands as damages the sum of 
$50,000.00, besides costs. 

ABRAHAM HENIG, 
Attorney for Plaintiff. , 

5 
Amended Complaint. 

AMENDED COMPLAINT. 

Filed Dec. 30, 1924. 

NEW JERSEY SUPREME COURT. 

FANNIE GLUCK, administratrix 
ad prosequ ,endum of EMIL M. 
GLUCK, deceased, 

Plaintiff, 

vs. 
CASTLES IcE CREAM COMPANY, 

a corporation, and TRUBIN 
BRos., a corporation, 

Defendants. 

Action 
at Law. 

Amended 
Complalint. 

The plaintiff, Fannie Gluck, administratrix ad 
prosequendum of Emil M. Gluck, deceased, re-
siding in the Borough of Brookyn, County of 
I(ings, City and State of New York, says that: 

1. That she has been duly appointed by the 
Essex County Surrogate's Court, administratrix 
ad proseqitendum, to prosecute a suit for dam-
ages arising from the death of Emil M:. Gluck, as 
hereinafter set forth. 

2. That at all times hereinafter mentioned, the 
defendant, Castles Ice Cream Company was and 
still is a corporation duly organized under and 
by virtue of the laws of the State of New Jersey. 

3. That at all times hereinafter mentioned, the 
defendant 'l'rubin Brothers, was and still is a cor-
poration organized and existing under and by 
virtue of the laws of the State of New Jersey. 

10 

20 

30 

4. On October 28th, 1922, the said defendant, 
40 Castles Ice Cream Company, by its servants con-
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Amended Complaint. 

trolled and drove a certain automobile truck along 
Bergen Place, at or near the intersection of 
Broad street, in the City of Red Bank, State of 
New Jersey. 

5. On said 28th day of Qc_tober, 1922, the de-
10 fendant Trubin Brothers, by its servants con-

trolled and drove a certain Ford Automobile 
Delivery Truck along Broad street, at or near the 
intersection of Bergen Place, in the City of Red 
Bank, State of New Jersey. 

6. On said 28th day of October, 1922, Emil M. 
Gluck was a passenger in the Ford delivery 
truck of the said defendant, Trubin Brothers, 
which was being driven and was under the con-
trol of the said defendant, their agents, servants 

20 or employees, and which truck at that time, was 
being driven at a southerly direction on said 
Broad street, at or near the intersection of Ber-
gen Place, in the City of Red Bank, State of 
New Jersey. 

7. That on said 28th day of October, 1922, 
while said automobile truck, in which the said 
Emil M. Gluck was a passenger, as aforesaid, was 
proceeding in a southerly direction on Broad 
street, at or near the intersection of Bergen 

3 0 Place, in the City of Red Bank, State of New 
Jersey, and while the said Emil M. Gluck was 
riding, as aforesaid, without fault or neglect on 
his part, the automobile truck controlled by the 
servants and agents of the said defendant, Castles 
Ice Cream Company, through the negligence of 
the said defendant, or either or both of them, col-
lided with the automobile truck in which the 
plaintiff was a passenger, striking him, by reason 
of which he received great physical injuries from 
which he died. 40 

7 
Amended Coniplaint. 

8. That the neglect from which the complain-
ant claims of and of which the defendant or either 
or both of them are guilty, consists of the fact 
that the said automobile truck of the defendant, 
Castles Ice Cream Company, was operated and 
propelled at a high rate of speed under the cir-
cumstances, and that no signal or other warning 
was given of the approach of the said automobile 
truck, and that it continued to cross said street 
after the driver of the said automobile truck 
had seen the automobile truck in which the said 
Emil M. Gluck was a passenger, approach and 
did not stop the said automobile truck, and in the 
fact that the said defendants Trubin Brothers 
failed and neglected to keep the said automobile 
truck in which the said plaintiff was riding, under 
prqper control, and failed to properly operate 
the said automobile truck, and failed and neg• 
lected to stop the same after the driver had seen 
the said automobile truck of the defendants' 
Castles Ice Cream Company approaching, but al-
lowed and permitted the said automobile truck 
of the defendant Castles Ice Cream Company to 
collide with the said automobile truck in which 
the said Emil M. Gluck was a passenger, result-
ing in his death. 

9. That the said Emil M. Gluck at the time of 
his death aforesaid, was married and left him 
surviving his wife Fannie Gluck- and two chil-
dren, Adolph, who was eleven years of age and 
Arthur, who was three years of age, who were 
solely dependent upon him for their support, and 
have suffered pecuniary loss and damage because 
of his death. 

10. This action is commenced within two years 
after the death of the said Emil ]\IL Gluck. 

10 

20 

30 

40 
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Answer of Castles Ice Cream Company. 

Plaintiff demands as damages the sum of $50,-
000.00 besides costs. 

ABRAHAM HENIG, 
Attorney for Plaintiff. 

ANSWER OF DEFENDANT CAS·TLES ICE 
CREAM COMPANY. 

Filed Nov. 7, 1924. 

NEW JERSEY SUPREME COURT. 

FANNIE GLUCK, administratrix 
ad prosequendum of EMIL M. 

Action 
at Law. 

20 GLUCK, deceased, 
Answer of 
Defendant 
Castles Ice 
Cream 
Company to 
Amended 
Complaint. 

Plaintiff, 

vs. 
CASTLES IcE CREAM CoMPANY, 

a corporation, and TRUBIN 
BRos., a corporation, 

Defendants. 

The defendant, Castles Ice Cream Company, 
30 having a place of business at Perth Amboy, New 

Jersey, for answer to the amended complaint 
herein alleges as follows: 

40 

FIRST DEFENSE. 

1. It has no knowledge or information suffi-
cient to form a belief as to the matters alleged 
in the first paragraph of the complaint. 

2. The second paragraph of the amended com-
plaint is admitted. 

9 

Answer of .Castles Ice Cream Company. 

3. It admits the third paragraph of the 
amended compl8:int. 

4. It admits the fourth paragraph of the 
amended complaint. 

5. It admits the fifth paragraph of the 
amended complaint. 

6. It admits so much of the sixth paragraph 
of the amended complaint as alleges that on Oc-
tober 8th, 1922, Emil M. Gluck was riding in an 
automobile truck of the defendant Trubin 
Brothers, which truck was being driven on Broad 
street, a public highway, at or near the intersec-
tion of Bergen Place, City of Red Bank, State 
of New Jersey, but it has no knowledge or in-
formation sufficient to form a belief as to any of 
the other matters alleged in said sixth paragraph. 

7. It admits so much of the seventh paragraph 
of the amended complaint as alleges that its 
automobile and another automobile came into 
collision, but denies so much thereof as alleges 
that it negligently drove and operated said auto -
mobile and admits that the other automobile in-
volved in said collision was negligently driven, 
but except as hereby admitted this defendant has 

10 

20 

no knowledge or information sufficient to form a 30 
belief as to any of the allegations contained in 
said seventh paragraph. 

8. This defendant admits so much of the 
eighth paragraph of the complaint as alleges that 
the truck of the defendant Trubin Brothers was 
negligently driven and that the driver of the 
truck of said Trubin Brothers failed and neg-
lected to keep said automobile truck in which 
the plaintiff was riding under proper control, 
and failed to properly operate said automobile 40 



10 

Answer of Castles Ice Cream Company. 

truck, and failed and neglected to stop the same 
after the driver had seen the said automobile 
truck of the defendant Castles Ice Cream Com-
pany, but allowed and permitted said automobile 
truck of said Trubin Brothers to run into the 
truck of this defendant, but except as hereby 

10 admitted each and every allegation of the eighth 
paragraph of the amended complaint is denied. 

20 

9. This defendant has no knowledge or in-
formation sufficient to form a belief as to any 
of the allegations contained in the ninth para-
graph of the amended complaint. 

10. The tenth paragraph of the amended 
complaint is denied. 

. SECOND DEFENSE. 

vVhatever of injury and dam~ge which were 
suffered by Emil M. Gluck at the time and place 
mentioned in the amended complaint were caused 
by the negligence of a third party for whose con-
duct this defendant is not responsible. 

THIRD DEFENSE. 

Whatever of injury and damage were suffered 
and sustained by Emil M. Gluck at the time and 

3 O place mentioned in the amended complaint were 
caused and contributed to by his own negligence 
in that he failed to warn the driver of the ve-
hicle in which he rode of the danger of an im-
pending accident, although he knew thereof or 
by the exercise of reasonable care and judgment 
should have known; he did not protest against 
the excessive speed and negligent manner in 
which the car in which he rode was being driven 
but acquiesced and agreed therein, and other-

40 wise negligently conducted himself and failed 

11 

Answer of Castles Ice Cream Company. 

to take reasonable precaution to guard himself 
against injury. 

FOURTH DEFENSE. 

1. At the time and place of the happening of. 
the accident wherein Emil J\1. Gluck sustained 10 
injury, the automobile in which Emil M. Gluck 
was riding was being driven by a driver in the 
employ of said Emil M. Gluck and others who 
had borrowed the automobile of Trubin Brothers, 
and the said automobile was being driven in a 
common enterprise to which said Emil M. Gluck 
was a party, by virtue whereof the negligence 
of the driver of Trubin Brothers' automobile 
was imputable to said Emil M. Gluck. 

2. The driver of the automobile in which 20 
said Emil M. Gluck was riding was negligent in 
that he did not maintain a proper lookout as to 
tlrn traffic ahead of him, he did not n1ake due 
and timely application of the brakes which were 
upon his automobile and drove said automobile 
when not equipped with proper devices for stop-
ping the same, and otherwise drove his said car in 
violation of the traffic laws and regulations ap-
plicable to the time and place of the accident so 
that the same ran into the automobile of this 3o 
defendant. 

FIFTH DEFENSE. 

The plaintiff was not appointed administratrix 
ad prosequendum of Emil M. Gluck, deceased, 
within two years after the death of said Emil 
M. Gluck, and this defendant raises the objec-
tion and point of law that because of the fact 
that she was not appointed such administratrix 
ad proscquendum within two years of the death 4o 
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Answer of Castles Ice Cream Company. 

of Emil M. Gluck, she is precluded from having 
and maintaining this action, and that this action 
is not legally maintained or maintainable because 
it was not legally instituted within twenty-four 
months after the death of Emil M. Gluck, the 
period limited by the Death Act of New Jersey 

10 and acts supplemental thereto and amendatory 
thereof for the institution of an action there-
under. 

20 

30 

40 

KELLOG & CHANCE, 
Attorneys of Defendant, 

Castles Ice Cream Company. 

13 
Ansuer of Trubin Brothers. 

ANSWER OF DEFENDANT TRUBIN 
BROTHERS. 

Filed Jan. 21, 1925. 

NEW JERSEY SUPREME COURT. 

EssEx CouNTY. 

FANNIE GLUCK, administratrix 
of the estate of EMIL M. 
GLUCK, deceased, Action 

Plaintiff, at Law. 
vs. 

CASTLES IcE CREAM CoMPANY, 
a corporation, and TRuBrN 
BRos., a corporation, 

Def enda-nts. 

Answer of 
Trubin 
Brothers. 

The defendant Trubin Brothers, a corporation 
of the State of New Jersey, answering the com-
plaint says: 

1. It has no information sufficient to form a 
belief as to paragraph one of the complaint. 

2. It has no information sufficient to form a 

10 

20 

belief as to paragraph two of the complaint. 30 
3. It admits paragraph three of the complaint. 
4. It has no information sufficient to form a 

belief as to paragraph four of the complaint. 
5. It denies paragraphs five, six, seven, eight 

and nine of the complaint. 

FIRST SEPARATE DEFENSE. 

As a further separate defense, the defendant 
Trubin Brothers says that any injuries sustained 40 



14 
Answer of Triibin Brothers. 

by the plaintiff was the direct result of the negli-
gence of some other person or corporation other 
than this defendant. 

SECOND SEPARATE DEFENSE. 

10 At the time of the accident alleged and set 
forth in the complaint, this defendant was under 
no legal obligation of any sort, kind or character 
to the said plaintiff. 

THIRD SEPARATE DEFENSE. 

At the time of the accident alleged, the plain-
tiff's intestate was engaged in a joint adventure 
with the parties in said automobile wherefore he 
has no right of action against the driver of the 

20 same. 

30 

40 

FOURTH SEPARATE DEFENSE. 

The defendant Trubin Brothers will move at 
the trial of the above-entitled action to strike out 
the plaintiff's complaint on the ground that the 
same was brought by a general administratrix 
appointed in New York who is not the proper 
party plaintiff to this suit . . 

A true copy. 

ROBERT CAREY, 
Attorney for Defendant. 

EDWARD J. KELLEHER, 
Clerk. 

15 
Discontinitance as to Trnbin Brothers. 

DISCONTINUANCE AS TO TRUBIN 
BROTHERS. 

Filed Nov. 17, 1926. 

NEW JERSEY SUPREME COURT. 

ESSEX COUNTY. 

FANNIE GLUCK, administratrix 
of the estate of EMIL M. 
GLucK, deceased, 

Plaintiff, 

vs. 
CASTLES IcE CREAM CoMPANY, 

a corporation, and TRUBIN 
BRos., a corporation, 

Defendants. 

Action 
at Law. 

D-iscon.tin-
uance as to 
Trubin Bros. 

The matters in dispute between the plaintiff 
and the defendant Trubin Bros., having been ad-
justed between the parties hereto, 

It is on this 17th day of November, A. D. 1926, 
stipulated by and between the respective attorJ 
neys that the cause may be discontinued without 
costs to either party as against the other. 

It is further stipulated that this discontinuance 
shall in no wise effect the defendant Castles 
Ice Cream Co. 

ABRAHAM HENIG, 
Attorney for Plaintiff. 

ROBERT CAREY, 
Attorney for Defendant Trubin Bros. 

10 

20 

30 

40 
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16 
Opening. 

NEW JERSEY SUPREME COURT. 

EssEx CIRCUIT. 

Monday, November 8, 1926. 

FANNIE GLUCK, administratrix 
ad prosequ.endum of the 
estate of EMIL GLUCK, de-
ceased, 

Pla.intiff, Action 

vs. 

CASTLES IcE CREAM CoM.PANY, 
et als., 

Defendants. 

at Law. 

Before Hon. Worrall F. Mountain, J., and a 
Jury. 

For the plaintiff appears Abraham Henig (by 
Abraham Levitan). 

For the defendant appears Kellogg & Chance 
(by R. Robinson Chance). 

( A jury is called and sworn.) 

Mr. Levitan opens for the plaintiff. 
Mr. Chance opens for the defendant. 

Mr. Levitan: I offer in evidence the letters 
of administration ad prosequendum issued to 
Fannie Gluck as the widow and next of kin of 
Emil Gluck. 

Mr. Chance: I object to them as it appears 
on their face that they were not issued until 
twenty-four months after the death of Emil 

40 Gluck. 

17 
Fanny Gluck, direct. 

Mr. Levitan: This was passed upon by pre-
liminary motion of the Chief Justice. 

The Court: Objection overruled. 
(Letters of administration are marked Ex-

hibit P. 1.) 
Defendant's counsel prays an exception to this 10 ruling of the court. 
Exception noted as ground of appeal. 

FANNIE GLUCK :, plaintiff, sworn in her own 
behalf. 

Direct examination by Mr. Levitan. 

Q Speak right out loud so the last juror can 
hear you. What is your full name 1 A Fannie 
Gluck. 20 

Q Where do you live 1 A I live now at 917 
Greene avenue, Brooklyn. 

Q You are the widow of the late Emil Gluck1 
A Yes, sir. 

Q When did Emil Gluck die 1 A October 
28th. 

Q What yearf A 1922. 
Q How long were you married at the time 

of his death 1 A Fourteen years. 
Q How old are you 1 A I am forty-one. 
Q How old was your husband at the time 

of his death 1 A Thirty-five or thirty-six. 
Q Did you have any children with him 1 A 

Two, I have them right here. 
Q What are their ages 1 A Now 1 
Q Yes. A One is fifteen and the other 1s 

seven and a half. 
Q What are their names 1 A Arthur Gluck 

and Dorothy Gluck. 

30 

40 
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Fanny Glitck, direct. 

Q Arthur is the older 1 A Dorothy is the 
older. 

Q Dorothy's age is fifteen and a half1 A 
Yes, sir. 

Q How old is the little fellow1 A Seven 
and a half. 

10 Q How long did you know your husband prior 
to your marriage 1 A Five years. 

Q So, at the time of his death you knew him 
nineteen years 1 A Yes, sir. 

Q Did you know what his condition of health 
was during the twenty years you knew him 1 A 
Perfectly all right. 

Q Was he a steady worker, or otherwise 1 A 
A steady worker all the time. 

Q What was his business before he went to 

20 work in Red Bank1 A In Victrolas. 
Q Selling Victrolas 1 A Yes, sir. 
Q How long had he been doing that1 A 

All the time before his death. 
Q ,Vhere cli<l he ,York hefore f A 1:23 J~ssex 

street. 
Q New York City1 A New York City. 
Q How much were his average weekly earn-

ings when he worked in New York1 A $100 a 
week. 

3 0 
Q Where was he employed at the time of his 

death 1 A In Red Bank by Trubin. 
Q A phonograph and Victrola concern 1 A 

Yes, sir. 
Q How long did he work there before his 

death 1 A About four or five weeks. 
Q What were his average earnings there dur-

ing that period 1 A About $75 he averaged a 
week. 

Q (By the Court.) When was this $75 a 
week; just before his death, he earned 1 A Be-

40 fore his death, yes, sir. 

19 

Fanny Gluck, direct. 

Q When did you say he earned $100 a week 1 
A Before he went with Mr. Trubin. 

Q (By Mr. Levitan.) You say it a seventy-
five dollar a week average 1 A Yes, sir. 

Q What do you mean by that1 A That is 
what he claimed and as he came in to New York 10 
he said it was a little place and worked up to a 
big plant and then he got $75. 

Q Did he work on a salary or commission for 
Trubin 's 1 A Commission, if I ain't mistaken. 

Q Did he work regularly, as far as you know1 
A All the time. 

Q Did he ever miss any time from work1 A 
Never. 

Q How much of his earnings did he usually 
give to you1 A By Trubin's or New York1 20 

Q In New York. A In New York he gave 
me $90 a week. 

Q How much did you receive of his wages that 
he earned at Trubin Brothers 1 A Sixty. 

Q What is your condition of health 1 A 
Well, I _am all right. 

Q And the children, what is their condition of 
health 1 A One of them is perfectly all right, 
but the younger one was born with a cough and 
don't feel so well. 3 O 

Q The older boy is well 1 A The older 
boy is well. 

Q Did your husband own any property or 
other means, or income at the time of his death 
other than wages 1 A No, sir. 

Mr. Chance: I object to that as immate-
rial. 

The Court: The question has been an-
swered. 40 

• 
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20 

Fanny Gluck, cross. 

Q You don't know anything about the acci-
dent? A No, sir. 

Q Your husband was brought home dead, was 
he? A Sunday afternoon. He was supposed 
to come Saturday night, but they brought him 
home Sunday afternoon dead. 

10 Q When did the accident occur? A Satur-
day between eleven and twelve, they just notified 
me, a policeman came along, that my husband 
is dead. 

20 

Cross examination by Mr. Chance. 

Q Did you keep any record at all of the 
moneys you received from your husband during 
his lifetime? A I beg your pardon? 

Q Did you keep any record of the moneys 
you received from your husband during his life-
time? A All the time. 

Q Did you have any money in savings banks? 
A I had quite some, but I spent it after his 
death. 

Q Have you in court any book, record, paper 
of any kind, that shows the money you received 
from your husband during his lifetime? A No, 
I haven't no record. 

3 0 Q You were not down at Red Bank at any 
time while your husband was working? A No, 
sir. 

40 

21 
}l erbert S. Dwight, direct. 

HERBERT S. DWIGHT, sworn 1n behalf of 
plaintiff. 

Direct examination by Mr. Levitan. 

Q Where do you reside? A 14 Riverside 
avenue, Red Bank. 

Q What is your business? A At present I 
am engaged in driving a car in the taxi business. 

Q Did you know Emil Gluck in his lifetime? 
A I knew him for a short period. 

Q For how long a period? A Altogether 
between two and three weeks before his death. 

Q How did you come to meet him? A I 

10 

was engaged-I had a young fellow ask me if I 
wanted to work selling Victrolas and he took me 
around to Trubin 's store and I was engaged by 2 0 
Mr. Gluck selling Victrolas on commission. 

Q You worked with Gluck for Trubin 
Brothers? A Yes, sir; on commission. 

Q What commission did you :receive? A 
I don't recall exactly now. 

Q How long did you work in that fashion? 
A Why, worked a little over a week that way 
and I told them it was not satisfactory to me. 

Q Do you remember the day of J\1r. Gluck 's 
death? A Yes, sir; I do. 

Q Where were you on that day? A I went 
to work that morning to drive £or Mr. Gluck. 

Q Where were you driving? A I was driv-
ing a car that Mr. Gluck used, to Long Branch. 

Q Who was in the car with you when you 
started ? A There was Mr. I{antor, Mr. De-
Marco, :Mr. Gluck and myself. 

Q Was anything else with you in the car 
at the time? A We had some Victrolas in the 
back of the car. 

30 
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Q Where were you bound for? A We were 
bound for Long Branch. 

Q Do you know where you were going 1 A 
Yes, sir. 

Q Who gave you the address? A We didn't 
have any address, but we were down there the 

10 day before. 

20 

30 
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Q You knew where you were going when you 
started out? A Yes, sir. 

Q Who was driving the car? A I was driv-
ing the car. 

Q What, if anything, did Gluck have to do 
with driving? A Mr. Gluck didn't have any-
thing to do with driving. 

Q You were in control of the car? A Yes, 

Q From where did you start from Long 
Branch? A We left Trubin 's store. 

Q Where is Trubin 's store 1 A Located on 
Broad street. 

Q That was the same street where the acci-
dent happened 1 A Yes, sir. 

Q Only further north from this place 1 A 
Yes, sir. 

Q Tell us your story of what happened 1n 
your own way? A w·e were in the rear-

Q Pardon me. What time o{ day was this? 
A When the accident happened? 

Q Yes. A A little after 11 :30, around 11 :40. 
Q Around noon time? A Just before noon-

time. We were in the rear of Mr. Trubin 's store 
and put the Victrolas on the car and got ready to 
go and took the things we needed and we left and 
went down '\Vhite to Broad street and went up 
Broad street going south towards Long Branch. 
I drove up Broad street and approaching Bergen 
place I looked to my right for a minute, because 
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a car coming from the right has the right of way 
over me and when I looked back I saw the Castle 
Ice Cream truck in front of me and he occupied 
all my side of the road. I turned to cut around 
the rear of the truck and collided with the truck, 
with the tailboard, which went right through 
the Ford and took the steering wheel out of my 1 O 
hand, all but one spoke of the wheel, and took Mr. 
Gluck and Mr. Kantor, who was sitting back of 
Mr. Gluck, threw them out of the car in the road 
and I tried to get straightened out and there was 
a car coming down Broad street and I swung out 
of the way of that and as soon as I got the car 
so there was nothing interferring I put on the 
brake and stopped and went back to get Mr. 
Gluck and Mr. Kantor to the hospital, to see 
what I could do for them. 20 

Q How fast were you going as you neared 
the intersection between Bergen Place and Broad 
street, do you know? A I was going about 
twenty-five miles an hour. 

Q What was the condition of the houses in 
that neighborhood? A The houses are quite 
a ways a part. 

Q What do you know about the houses being 
quite aways apart? A Some houses are at right 
angles a part. 

Q How many feet are there there? A I 
don't know how many feet exactly, some of them 
are, but they are quite a good distance apart. 

Q Where was the Castles truck when you 
first saw it? A The Castles Tee Cream truck 
was directly in front of me. 

Q How far away from you? A I was very 
close to it so I don't know just how far. 

Q Did you see it approach? A N 9, sir, I 
did not. 

30 
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Q Did you look for the truck as you drove 
along, look for traffic on the cross street 1 A 
As I was driving I was looking straight ahead 
and I didn't see anything approaching. 

Q (By the Court.) Was it coming east or 
west, the Castles truck 1 You were going south, 

1 O I think you said. Was the Castles Ice Cream 
truck coming from your left or from your right f 
A From my left. 

Q It was going west 1 A Yes, sir. 
Q (By Mr. Levitan.) What was the condi-

tion of the truck after it stopped, do you knowf 
A I don't understand. 

Q Did the truck keep right on going across 
the street or did anything happen to it before it 
got across t A No, sir, when I saw the truck 

20 before I collided with him, that's where it stood 
and I went back to pick up Mr. Gluck and the 
truck was still standing there. 

Q When you collided with the truck was it 
moving or standing1 A That I couldn't say, 
but it stopped right there when I collided with 
him. 

Q After the collision what did you do then 1 
A After the collision I stopped a car going north 
on Broad street and got Mr. Gluck in the car 

30 and told them to take Mr. Gluck to the doctor and 
I walked down with them and showed them where 
there was a doctor and I reported to one of the 
policemen who was on traffic duty. 

Q What kind of a car did you havef A A 
Ford. 

Q How old was your car1 A It was a new 
car. 

Q How many miles had it run 1 A I couldn't 
say as to that, they just got it a little before the 

4 O accident. 
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Q What was its condition as far as driving 
was concerned 1 A How do you mean f 

Q What was its condition as far as the brakes 
and everything else on the car was concerned 1 
A It was all right. 

Q What were the conditions of the brakes 1 
A The brakes were all right. 

Q You got away from the truck, you say, to 
clear the road for traffic f A Yes, sir. 

Q After the collision f A I didn't under-
. stand you. 

Q After the collision you say you pulled off 
to the side to leave the roadway open to traffic 1 
A After I · hit the truck I was on the wrong 
side of the road and there was a couple of cars 
coming and I pulled over, and when they . went 
by I pulled over to the left curb and stopped. 

Q Who took the injured people to the hos-
pital 1 A I don't know as I remember. I put 
1'1r. Gluck in this car and they took him down 
to the doctor and left Mr. Gluck there and another 
fellow was coming along ·and I stopped him and 
got I(antor in the car. 

Q Did you see the doctor examine Gluck 1 A 
No, sir. 

Q Were you at the hospital when Gluck went 
to the hospital t A No, sir; I reported to the 
Town Hall as the policeman told me. 

Q After someone else was taking care of the 
injured parties f A Yes, sir. 

Q Do you know when Gluck died 1 A No, 
sir. 

Q When you arrived at the police station did 
you see any one there 1 A There was a clerk 
there and someone else in the office when I went 
in and I don't remember whether the other driver 
came in after I was there or came in when I was 
there. 

10 
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Q Do you see him here in court f A Yes, . sir. 
Q Where is he f A In the third row. 
Q Is that the man (indicating) f A Yes, sir. 
Q You say he was at the police station with 

you f A I don't recall whether he was there 
10 when I came in or he arrived shortly after. 

Q Did you hear him say anything to any one 
at that time f 

20 

Mr. Chance: I object as immaterial 
whether he did or not. 

The Court: Sustain the objection. 

Q Did you go back after you made your re-
port to the police f A Where f 

Q To the scene of the accident f A No, sir; 
I stayed right in court. 

Q Did the Castles Ice Cream Company's 
truck driver remain there, too f A We both 
made a statement and then the Justice made an 
indictment out against me and I don't recall 
about the other driver. 

Q The Justice made out some papers there f 
A Yes, sir. 

Q Then, what happened after that f A I 
30 had to wait there until they came and took me 

to Freehold. 

Cross examination by Mr. Chance. 

Q Did you say you were working for Mr. 
Gluck on this dayf A Yes, sir; I worked for 
lVlr. Gluck. 

Q In other words, :Mr. Gluck was your em-
ployer f A Yes, sir. 

Q Did you see the Castles Ice Cream truck 
40 approaching the place where the accident hap-
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d OJ A No sir· I did not see him approach-pene . , , 
ing . 

Q How wide is Broad street in your j~dgm~nt 
and recollection f A Broad street is wide 
enough for five cars to fit on across. 

Q How many cars could have passed between 
the rear of the Castles truck on the side of the 
street he had passed over before the accident 
happened f A Two cars. 

Q Was the tailboard the only part of the 
Castles Ice Cream truck you hit f A As near 
as I noticed. 

Q Did you say on your dire -ct examination 
that when you came back after you stopped your 
car that the Castles truck was then standing in 
the same place as it stood when you saw it f A 
A ~That do you mean by thatf . 

Q ( Question read.) A He had moved Just 
a couple of feet, probably; he had stopped right 
in Broad street on my side of the road. 

Q Didn't you see it crossing Broad street at 
all 01 Didn't you see it crossing over there f A 
As I approached Bergen Place I looked to my 
rio-ht and saw nothing coming and I looked to my 
ri;ht and ·when I looked back it was directly in 
front of n1e. . 

Q There wasn't any other car behind him 
in this place you say was wide enough for two 
cars was there f A No, sir. 

Q' There were no other car whi?h interfer~ed 
with you or came up and had anything to do with 
this accident, was there f A No, sjr; there was 
not. 

Q How far to your left was it possible for 
you to see before the accident f A How far to 
my leftf 

Q Yes. A On Bergen Place f 
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Q Yes. A I could see right around the cor-
ner of Bergen Place a little bit. 

Q How far back, 100 feet back? A I don't 
think you could see 100 feet back. 

Q How far would you judge? A I couldn't 

10 say in feet because I don't just know how many 
feet. 

Q Can you indicate in the court room how far 
back from the corner you could see, approxi-
mately ? A There were some trees on the 
street; some places you could see and some places 
you couldn't see. 

Q How far could you see at the place where 
you could see? A When the car was in this 
position _you could see quite aways down Bergen 
Place, right near Bergen Place, but coming up 

20 the road you couldn't see far down. 
Q At a place ten feet back from the inter-

section ? A You could see quite aways down 
Bergen Place from there. 

Q How far down? A I don't know. 
Q About twenty-five feet back from Bergen 

Place, how far could you have seen to look to your 
left ? A You could see in the vicinity of the 
corner there. 

Q There wasn't anything at all to obstruct 
3 O your view, was there, of the approach of this 

Castles Ice Cream truck in the intersection? A 
Anything in the intersection? 

Q Yes. A No, sir; nothing was in the inter-
section. 

Q How close was this Castles truck to you 
when you first saw it ? A Very close to it. 

_Q Fif~ee_n feet? A I was too close to stop 
vnthout hitting him and I tried to go around him• 
I figured if he would go ahead I would go around 

40 him. 
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Q You did not get around him, did you t A 
No, sir. 

Q What part of your truck hit him t A The 
right side of my truck, the tailboard went through 
the windshield. 

Q Was it standing still when you hit him t A 10 
I couldn't say that, but he stopped right after I 
hit him, or at the time. 

Q Did you see him crossing you at all 1 A 
I saw him directly in front of me. 

Q Was he crossing or standing directly in 
front of you, or don't you know 1 A From the 
time I saw him I was too busy until I stopped 
there. He was standing there when I went back 
to get I\ir. Gluck. 

Q You don't know whether it was moving or 
not at the time? A No, sir. 

Q You made a statement to the police of Red 
Bank after the accident, didn't you? A Yes, 
sir. 

Q Is that your signature? A Yes, sir. 
Q That statement is one you made in your 

own handwriting, isn't it? A Yes, sir. 

:M:r. Chance: I ask to have this statement 
marked for identification. 

(Same is marked D. 1 for identification.) 

Q When you made that statement did you 
have in mind whether or not you saw the Castles 
Ice Cream truck crossing Broad street and 
Bergen Place or whether it was still standing 
in front of you ? A When I made that state-
ment? 

Q Yes. A When I made that statement I 
didn't hardly know what I saw then because I 

20 

30 

was very nervous at that time. I made that 40 
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statement because they told me I would have to 
make statement there and I made the statement 
there. 

Q You didn't know what you were making 1 
A I wrote as near as my mind would let as to 
the happening of the accident . 

10 Q Do you think your recollection today is 
better than it was immediately after the acci-
dent? A I was more confused after the acci-
dent than I am today. 

Q When did you first meet this gentleman 
who is trying this action for the plaintiff? A 
When did I first meet him? 

Q Yes. A I believe it was in April of this 
year. 

Q Where did you first meet him? A I first 
20 met him in his office in Jersey City. 

Q Where do you live? A I live in Red Bank. 
Q How did you happen to be in his office in 

Jersey City? A Well, right after the accident 
I made a statement to an insurance man and 
another man came down and asked for a state-
ment and I told him any time he wanted it to 
tell me who he wanted the statement for and he 
told me he wanted it for Mr. Gluck, and I told him 
I would make the statement at any time he 

30 wanted, but not right then, and he asked me to 
come up to :Mr. Levitan 's office and I came up 
to .l\{r. Levitan 's office. 

Q So the only reason you went to Mr. Levi-
tan's office was your desire to keep your 
promise to this other man to whom you had said 
you would make a statement? A I promised 
the man I would go up there any time he wanted 
me and besides that I figured I might be able to 
.help Mrs. Gluck out. 

Q You went to help Mrs. Gluck out f A I 40 just wanted to see justice, that's all. 
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Q Did you want to see the tailboard when you 
were going down there and ran into it at the 
time of the accident? A I don't know how to 
answer that question. 

Q Did you see the tailboard before you ran 
into it f A I saw the truck; I didn't notice any 
particular part of the truck at that time. 

Q There is no doubt you did run into the 
tailboard, is there? A No, sir, there is not. 

Q There is no doubt behind that truck there 
was room for two cars to pass if they had 
been going up there, is there? A No, sir. 

Q There is no doubt that when you did see 
the truck you were too close to it to turn out to 
avoid it, was there? A No, sir. 

Q How big is the truck of the Castles Ice 
Cream Company f A It is a very long truck; 
it takes the whole side of the road up. 

Q liow long is it 0
/ A Well, the road will be 

take about five cars and it takes about half the 
road up. 

Q How high is it? A I didn't measure it. 
Q Approximately how high would you say it 

was? A It has a big van on it. 
Q It was not camouflaged in any way so it 

was not noticeable as you were proceeding to-
wards it, was it? A No, sir, it was not. 

Q Who was in this car that you were riding 
in at the time of the accident 1 A The car I 
was driving? 

Q Yes. A Mr. Gluck was sitting on my 
right and Mr. DeMarco was sitting behind me 
and l\1r. I{antor was sitting in the rear of Mr. 
Gluck. 

Q Who is l\fr. I{antor and Mr. DeMarco? A 
l\1r. Kantor was selling Victrolas and Mr. De-
1\fo rro waR selling Victrolas. 
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Q A couple of employees of Mr. Gluck1 A 
I think they worked for Mr. Gluck. 

Q Who, if anybody, did you talk with as you 
were riding towards the place where the acci-
dent happened 1 A Just before we came up 
near the street we were talking together. 

Q Just before you came up the street who 
was talking together 1 A Well, they were all 
talking, and once in awhile I would speak to an-
swer a question or say something. 

Q Do you remember what was the last thing 
Gluck said to you before the accident 1 A No, 
sir; I do not. 

Q Did he tell you to look out for the ice 
cream truck or anything about the ice cream 
truck 1 A No, sir, he did not. 

Q He made no remarks of any kind about how 
you were operating the car or what you should 
do about it, did he1 A No, sir. 

Q How far were you down the street from 
the place where you hit the tailboard when your 
car stopped 1 A After I hit the truck 1 

Q Yes, where did you stop 1 A I stopped at 
the lefthand curb of Broad street. 

Q How far down the lefthand part of that 
3 0 tailboard was it you stopped 1 A I couldn't 

say. 
Q One hundred feet 1 A I couldn't recall. 

I got out of the car and went back to help Mr. 
Gluck and didn't look at the car again. 

Q Were you twelve feet away 1 A I don't 
recall. 

Q You haven't any recol1ection of the dis-
tance you were from the corner when you 
stopped 1 A Quite aways from the corner, but 

40 I don't know where it was. 
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Q You stopped on the opposite side of the 
road from where you had been travelling before 
the accident, didn't you 1 A Yes, sir. 

Q That was the lefthand side to the curbt 
A Yes, sir. 

Q Why didn't you stop sooner 1 A Right 
after I hit the tailboard the steering wheel was 
taken out of my hand all but one piece, one 
spoke of the wheel, and I was swinging left 
then and there was a car coming down Broad 
street and I swung to the right and that car 
went by and another car was going up and I 
was coasting then to get the car straight and 
as soon as I got it straight I pulled to the left 
curb and pulled the car up and jumped out. , 

Q I-low far away had these two cars been 
wheu the acei<lent happened1 A I couldn't 
just say, when the accident happened. 

Q They were so far away they did not inter-
fere with the happening of the accident 1 
A No, sir. 

Q They had tirne enough to con1e up between 
you and Castle's truck before you stopped 1 
A Time enough to do what 1 

Q Had they passed between you and the 
Castle's truck before you stopped, or the Ford 
car 1 A No, sir, I swung to the right and they 
passed me on the left. 

Q r:l,hcn you swung to the lefthand side of 
the str(~et, did you 1 A Yes, sir. 

Q Then, did you go up over the curb 1 
A No, sir, I <lid not. 

Q Did you apply your brakes promptly when 
this accident was happening1 A vVhen I saw 
the truck 1 

Q Yes, l>efore the accident happened. A 
Yes, I put on my brakes and swung to the left. 
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Q Were you afraid you would overturn? 
A I swung as sharp as I could. I didn't think 
I would overturn. 

Q When you made your statement to the 
police did you have anything in mind about the 
possibility of your car overturning1 A When 

10 I made that statement to the police, I told you 
I was confused, I didn't know what I was say-
ing, I was worried about the accident and mixed 
up. 

Q When you say in here that you saw the 
truck crossing Broad at Bergen going west, was 
that true or not? A No, sir, it was not. I 
didn't see the truck until it was directly in front 
of me. 

Q vVhen you said you applied your brakes 
20 and turned as sharply as you could, without 

overturning, was that true? A I turned the 
Ford as sharp as I could, but there was no 
danger in overturning. 

Q You do not deny, "Without overturning" 
is in your handwriting, do you 1 A No, sir. 

Q You do not recall about how it was you 
came to answer, "Without overturning" when 
you had written the lines, do you? A No, sir, 
I do not. 

30 Q Do you recall whether or not as you 
looked at this statement you put the words, 
'' Without overturning'' in there after the line 
had been written? A It must have been put in 
there. 

Q But you do not recall any reason at all why 
you put ""\Vithout overturning" in there? A 
No, sir, I do not. 

Q Did you tell us how far away you were 
from this tailboard when you turned out if you 
did not, tell us. A How far I was away from 

40 the tailboard when I turned out1 
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Q Yes. A You mean when I saw the truck 1 
Q Yes. A T was very close to the truck. 
·Q Can't you give us any idea at all in feet~ 

A I couldn't say just how many feet. 
Q You testified under oath in court with re-

spect to this accident on one occasion, did you 
not1 A Yes, sir. 10 

Q May 13th of this year? A In May of 
this year, yes, sir. 

Q At that time were you asked, "You can-
not form any estimate at all as to the number 
of feet you were from the standing truck when 
you started to turn to your left to go around the 
truck? Answer: Probably fifteen feet." Was 
that question asked and was that your answer? 
A I was excited and made some answer and he 
kept asking me just how many feet and I pointed 2 0 
a mark out and that's what he said, about fif-
teen feet and I acknowledge that because it was 
the distance of the mark. 

Q Show this jury how far away it was when 
you saw it. Am I further away than you were, 
if I am I will come towards you. A Just a 
little bit. 

Q Tell me when I get to the place it was 
indicating the distance you were fro1n the truck 
when you first saw it. A About there (indi- 30 
eating). 

Q Indicating from the witness seat to the 
second seat in the jury box? 

The Court: Have that measured. 
( The distance is measured and indicates 

12 feet 9 and ½ inches.) 

Q vVas there anything the matter with your 
eyes on that day~ A No, sir, there never has 
been anything the matter with my eyes. 4-O 
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Q You do not wear glasses now and you 
did not then f A No, sir. 

Q After the accident didn't you make the 
statement to the driver of the Castles truck that 
your brakes worked hardf 

10 Mr. Levitan: I object to that. 
(Argument.) 

Q ( Question read.) A I talked to the 
driver of the truck one day, but I don't recall 
just what I said. 

Q Did you say to him that your car was a 
new car and that it worked hard, therefore, pre-
venting you from stopping in time to avoid the 
accident. Did you make that statement f A I 

20 don't recall just what I said to the driver. I 
remember speaking to the driver of the truck 
just after the accident, but I don't recall, just 
exactly what I said. 

Q Is that the fact, that your car was a new 
car and it was working hard f A It was a 
new car and things were stiff on it, if that is 
what you mean. 

Q The things were stiff on it. What was 
stiff f Were the brakes stiff f A All the pedals 

30 on it worked stiff. 
Q How about the steering wheel, did that 

work stiff, too 1 A It worked all right when 
new, but when new it works a little harder. 

Q Did you look to your left at all any time 
before the accident 1 A When I was approach-
ing Bergen Place I looked on Bergen Place and 
straight up Broad street and there was nothing 
coming and I looked to the right when I was 
near the street and I looked ahead and saw the 

40 Castles Ice Cream truck. 
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Q How long a time was it between when 
you looked to the left and saw the truck f 
A You mean when I looked to the right and 
saw the truckf 

Q When you looked to your left some time . 
before that f A Before I got up to the street 
I looked to the left. 

Q II ow far back from the corner were you 
when you looked to the left; the next block 1 
A No, sir. 

Q I-Ialf a block 1 A It is an unusual block 
there; it is a long block. 

Q How far back were you when you did 
look to your left f A I was quite aways up 
the street when I looked to the left, from the 
intersection. 

Q You cannot give us any estimate at all as 
to the proportion of the block you were from the 
corner, can you? A No, sir. 

Q Did you see any other automobiles standing 
around there at the time the accident happened? 
A Well, as I went up Broad street I passed a 
wagon and a car, but I don't ren1e1nber any other 
cars. 

Q ~That part of your car was it that hit 

10 

20 

this tailboard? A The righthand side of my 30 
car. 

Q In1mediately following the contact between 
that tailboard and your car what happened to 
Mr. Gluck? Did he fall out of the car 1 A Yes, 
sir, Mr. Gluck and Mr. I{antor were knocked out 
into the road. 

Q By the violence of the contact 1 A The 
tailboard took them right out. 

Q This tailboard was not coming towards 
you, sideways, was it 1 A No. 40 



38 

Herbert S. Dwight, cross. 

Q How about Mr. Kantor f He was knocked 
out too by the violence of the contact f A Yes, ' ' sir. 

Q Why didn't you stop right away, the min-
ute you saw the accident was happening, why 
didn't you stop right awayf A I was right 

10 behind the truck and I could have stopped right 
there but there was a car coming and I was on ' his side of the road and I swung over to the 
right and then I swung over to the left and 
stopped. 

Q You we1·e not afraid you would stop traffic 
if you stopped there f A I was out of place 
there, I was on the left side of the road, and 
they were coming at me, the cars. 

Q Did it enter into your mind that is why you 
20 did not stop, because you would block traffic¥ 

A Its a habit to get out of the way when you 
are on the wrong side of the street. 

Q At this time when you were testifying 
under oath, "Why didn't you stop right awayf" 
you answered, '' I would have blocked traffic on 
the street, the car was crossways.'' Was that 
question put to you and did you make that 
answer f A I don't recall just what questions 
were being put. I remember the question being 

30 asked. I don't remember what the answer was. 

40 

Q As a matter of fact was that true you 
did not stop right away because of your fear 
you would block traffic on the street, as the 
reason you did not stop f A If you say it that 
way, it is true; I would have been in traffic 
if I stopped. 

Q vVith Mr. Gluck and Mr. I{antor lying on 
the ground and the whole righthand side of your 
car knocked out you still had presence of mind 
enough to consider the approaching traffic f 
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A The cars were coming directly at me there 
and I didn't belong there. If you had presence 
of mind enough to know you were on the wrong 
side of the road, habit will take you back. You 
would be crazy to run head on with cars coming 
at you. 

Q You would be crazy to run into tail boards, 
too, wouldn't you 1 

Mr. Levitan: I object to that as im-
proper. 

The Court: Sustain the objection. 

Q When you were driving along this street 
how far were you proceeding from the righthand 

10 

side of the road f A Why, if there five cars 
across the street I would have the position of 20 
second car from the righthand curb. 

Q Didn't you at this other examination say 
that this car was out of control owing to the 
steering wheel and, '' I was on an angle and there 
were cars coming down the road; I couldn't 
stop it there, it would have blocked traffic going 
north on Broad street." A Yes, sir, the car 
was out of control on account of the steering 
wheel. 

Q When your car actually did stop what was 30 
its position°? A I left the car on the lefthand 
side of the road, up against the left curb, of the 
left curb. 

Q On this other exan1ination did you not 
have this question asked of you and did you not 
answer in this wise. '' The first time you saw 
it, it was stopped, is that rightf Answer: Yes, 
sir.'' vVere you so asked and did you so state 1 
A The first time I saw what f 

Q The first time you saw the Castles Ice 
Cr emu truck. ,Vere you so asked and did you so 4 O 
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I-I erbert S. Dwight, cross. 

state? A Well, it is impossible for me to say 
whether it was stopped or not right then, but 
when I came back the truck was still there. 

Q Did you or did you not have asked of you 
this question, "The first time you saw it it was 
stopped, is that right? Answer: Yes, sir." Did 

10 you make that answer to that question 1 A I 
may have answered it that way because after I 
came back the truck was right on Broad street. 

20 

Q The same place you saw it first1 A Yes, 
sir. 

Q Do you know Mr. McCarron 1 A Yes, sir. 
Q That gentleman (indicating)? A Yes, sir. 
Q Did you see him around that section at the 

time the accident happened 1 A Yes, sir. 
Q He was driving the truck, wasn't he, on 

the saine side you were 1 A I believe so. 
Q You passed him just before the accident, 

didn't you? A I don't recall passing hiin ; 
I passed a wagon and a car. 

Q How far away fro1n the corner was this 
car you passed? A It was quite aways back. 

Q When you passed that were you going at 
the same rate of speed you were going when 
you got up to the corner 1 A Just about the 
sa1ne rate of speed. 

30 
Q About the same rate of speed when you 

passed him as when you got to the corner 1 
A I didn't say I passed him. 

Q Whoever you passed you continued that 
same speed at which you passed them up to the 
corner1 A Yes, sir. 

Q What is it that has happened since the 
time you made this statement to the police that 
has tended to make your recollection clearer now 
than it was then, if you think your recollection 
is clearer now than it was then 1 A I was 

4 0 confused. 

41 
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Q vVhat was the date of this accident? 
A October 28, 1922. 

Q What year1 A 1922. 
·Q 19221 A Yes, sir. 
Q There was some shrubbery on this corner 

on your left 1 A Yes, sir, there was a hedge, 
and some trees. 

Q Did you see anything pass between that 
shrubbery, in back of this ice cream truck that 
interferred with your view? A What was that 1 

Q Did you see anything pass between that 
shrubbery and back of this ice cream truck that 
interferred with your view 1 A I didn't see 
the truck until I saw it in front of me. 

Q You did not look though until you were 
away down the block 1 A As I approached the 
street, quite aways from the street I looked to 
the left and straight ahead and saw nothing, 
and when I looked to the right it was in front 
of me. 

Q You did not look within one hundred feet 
of that corner, did you 1 A I wouldn't say. 

Q Would you say seventy-five feet? A I 
wouldn't say how far it was. 

Q Can't you approximate the distance when 

10 

20 

you last looked in the direction from which this 
truck came 1 A No, sir, I couldn't tell you 3 O 
that. 

Q Do you know hovv wide Bergen place is? 
A Bergen place is a fairly wide street. 

Q How many cars can pass on that street 
beside each other 1 A About four cars. 

Q It is practically the same width as Broad 
street 1 A I don't believe quite as wide as 
Broad street. 

Q There is very little difference 1 A Not 
much difference. 40 
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Q Was there any speedometer on your car 1 
A No, sir, there was not. 

Q This was in the built-up section of Red 
Bank, in the residential section? A Yes, sir. 

Q You were familiar with this corner, were 
you before the accident 1 A I had been up the 

1 O street quite a lot. 
Q Pretty busy corner, was it not, and was 

then? A It is a fairly busy corner; it is one 
of the crosstown streets that run crosstown. 

Q One of the busiest corners in Red Bank 1 
A I wouldn't say that. 

Q You would say that there was a lot of 
traffic at that intersection? A No, I would say 
it was a fairly busy street. 

Q You knew, as you were approaching that 
20 fairly busy place that the shrubbery was on that 

corner, didn't you 1 A I looked and didn't see 
anything to the right and I didn't see anything 
so I was going straight across the street. 

Q When you say you looked to the left that 
observation was made down the street 1 A Yes, 
SIT. 

Q Apart from the look that you did or did 
not make you knew from having looked on previ-
ous occasions that there was shrubbery at that 

3 O corner there from which this ice cream truck is 
supposed to have come 1 A I knew there were 
trees there, yes, sir. 

Q How long was it you looked to your right1 
A Why, I looked to the right in this manner 
and I looked back in the center of the road and 
saw the truck (indicating). 

Q How much did Gluck pay you a day for 
driving that car that day? A He didn't pay 
me, but I would receive $4.00 for that day and 

40 the day before. 
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Q That is the agreement you made with Mr. 
Gluck, was it t A Yes, sir. 

Q Immediately after the accident the Chief 
of Police and Officer Newman came there from 
Red Bank, did they1 A I think it was the 
Chief of Police I reported to; I don't know any-
thing about Officer Newman. When I reported 1 O 
to the Chief of Police he told me to go to the 
Town Hall. 

Q The second gentleman from the far side 
(indicating) do you recognize Officer Newman as 
having been there? A I don't remember him 
being there. I reported to the officer there. 

Q Did you see Officer Newman at all? A I 
don't believe I saw him. 

Q Were you so befuddled you did not know 
what you saw, or so befuddled you didn't know 20 

what you were putting in the statement? A I 
am pretty sure I saw Mr. Clayton there. 

Q You do not know whether you saw Mr. 
Newman? A I don't believe I did. 

Q Had either of these officers arrived as far 
as you know before the cars had been n10ved 
after coming to rest after the accident 1 A No, 
sir; I don't know when they arrived, because 
when they told me to go to police headquarters 30 
I went up. 

Q Did you get paid for going to Jersey City 
or at the time you went to keep this appoint-
ment for the gentleman who asked for the state-
ment? A I didn't get paid, but I got my ex-
pense money. 

Q Why didn't you give him a statement when 
he asked you for it the first time? A My father 
thought it would be better for me not to make 
the statement. I told this man before that 

40 
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I would give him a statement and my father told 
me not to. 

Q So, because your father told you not to you 
decided you would not give him one then! A 
Yes, sir. 

Q What changed your mind! A I said, "If 
10 you want a statement for Gluck," I said, "If 

you ever want one let me know and I will give 
it to you." 

Q Did your father hear you when you told 
him that! A He came in when I was going to 
and told me not to. 

Q Did you tell him you wouldn't give him one 
then, but any time he wanted one you would give 
him one 7 A I don't know whether he heard it 
or not, because I was working right there in the 

20 shop with my father. 
Q Why couldn't you give him a statement 

then instead of waiting to go to Jersey Cityf A 
I was, but my father advised me not to. 

Q What occurred that made you think your 
father's advice not to give him a statement was 
not good advice f A What occurred 1 

Q Yes. A Nothing occurred. My father 
told me not to make any statements. 

Q You did make a statement to him, didn't 
30 you! A Yes, sir. 

Q You went back to Jersey City to make it 
too, didn't you f A Yes, sir. ' 

Q You did not get anything for making it did 
you 1 A I received expenses for making it. 

Q Did you keep a copy of that statement you 
made for him! A I asked for a copy. 

Q Have you the copy with you f A I be-
lieve I have. 

Q This paper you just handed me has written 
down on it things_ you told this lawyer when you 40 went to Jersey C1tyf A Yes, sir. 
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Q Did you say anything then to him as to 
whether you looked to your left or not before the 
accident 1 A I told him in the statement just 
how the accident happened. 

Q Did you tell him whether you looked to 
the left or not 7 A The statement is there; I 
haven't read it recently. 

Q Do you remember what you told him or 
what you did not tell him 7 A I told him the 
truth. 

Q Do you remember what you told him or 
what you did not tell him f A I told just in 
court the truth the same as should be on there. 

Q Did you tell him the Castles Ice Cream 
truck was going fast f A I don't know anything 
about the speed of the Castles Ice Cream truck; 
I didn't mention that. 

Q You didn't tell him that the Castles Ice 
Cream truck continued to cross the street after 
you know he had seen you, did you 7 A vVill 
you repeat that f 

Q That the Castles Ice Cream truck continued 
across the street after you knew he saw you 1 A 
After I knew he saw me 7 

Q Yes. A I don't understand how I could 
know he saw me. 

Q Didn't you see him put his hand out to in-
dicate for you to stay back7 A No, sir. 

Q How fast did you tell the lawyer over in 
Jersey City you were going as you were driving 
there 7 A I told him I was going about twenty-
five miles an hour. 

Q Did you tell him, that at the time you were 
driving about ten feet east of the west curb on 
Broad street 7 A I told him just the same 
as-

10 

20 

30 

40 
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I-I erbert S. Dwight, re-direct. 

Q Going south, after you had crossed Harding 
Road and when you got about twenty feet north 
of Bergen place this Castles Ice Cream truck 
was coming from the east over to the west 
stopped dead suddenly f A I told him the 
truck was there after I hit him, right there and 

10 he put it in that way. I told him the truck 
must have stopped because it was still there after 
I came back to pick up Mr. Gluck. 

Q You did not see him stop f A The truck 
was there and had stopped after I came back to 
up Mr. Gluck. 

Q You did not see him slowing down and 
stopping there, did you? A No, sir, I didn't 
see him slowing and stopping, but he must have 
stopped, because he was there. 

20 Q Did you know Mr. Kantor and J\1r. De-
Marco at the timef A I worked with them be-
fore when I worked with J\1r. Gluck before. Mr. 
Kantor and Mr. DeMarco had been down a couple 
of times before and I drove them every time. 

Q That's all you know of them? A No. 
Q They were not friends of yours, but were 

they friends of Gluck 'sf A I don't know as 
far as friendship goes. 

30 Re-direct examination by Mr. Levitan. 
\ 

Q How many days prior to the accident had 
you been work for Mr. Gluckf A Mr. Gluck 
spoke to me one night in the week and asked me 
if I wanted to drive for him and I said, "Yes." 
I think it was Thursday night; he told me to come 
to work Friday, and told me-

Q Were you out several times f A Yes, sir. 
Q You were engaged for just those two days 7 

4 A Yes, sir. 
0 
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Q You haven't received your pay; that is, 
Gluck never lived to pay you f A No, sir. 

Q Did you hear any signal or warning at all 
as you approached Bergen place? A No, sir, 
I did not. 

Q You said you made this statement which is 
marked for identification D. 1. Who asked you 10 
to make this staten1ent A Some one in head-
quarters told me I would have to make a state-
ment about the accident. 

Q Then you sat down and wrote it out your-
self 1 A Yes, sir. 

Q How soon after the accident was that? 
A Right after the accident. 

Q Did you know then Gluck had died f A 
No, sir, I didn't. 

Q You knew nothing other than this man 2 o 
Kantor had been seriously injured f A No, I 
knew they were seriously injured but I didn't 
know how seriously. 

Q You say you made another statement 
to some company, some one representing the 
Castles Ice Cream Con1pany f 

Mr. Chance: I object. 1-Ie said nothing 
of the kind. 

The Court: Sustain the objection. 30 

Q Did you say you made a statement to some 
insurance c01npanyf A I don't know what in-
surance it was. He said he wanted it for in-
surance-

Mr. Chance: I object to that and ask 
that it be stricken out. That has no bearing 
on us at all, and there is nothing shown to 
connect the Castles Ice Crean1 Company at 
all. 40 
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Herbert S. Dwight, re-direct. 

The Court: Sustain the objection, if the 
statement is not in court. 

Plaintiff's counsel prays an exception to 
this ruling of the court. 

Exception noted as ground of appeal. 

Q How n1any statements did you make in this 
case 1 A One at headquarters. 

Q That is one. A The one this man told 
me that he wanted for insurance, he was an 
insurance adjustor. 

Q That is two. A And I told him how the 
accident happened, and then I made out that one 
there you have. 

Q You signed all the statements, did you 1 
A Yes, sir. 

Q When someone representing Mrs. Gluck 
asked you for a statement, you had already made 
a statement to the man who said he was repre-
senting some insurance company1 A I made a 
statement at the Town I-Iall and that one (indi-
cating) for the insurance adjustor. 

Q On the advice of your father you did not 
make a stateinent then 1 A No, sir. 

Q Do you see a man here in court for whom 
30 you made a second statement1 A No, sir, I 

do not. 
Q Do you remen1ber being subpoenaed to 

come to Jersey City to testify in the case of 
TZ:antor against Trubin Brothers and others 1 A 
Yes, sir. 

Q When you came to this lawyer's office 1n 
Jersey City, in connection with this matter in 
court, or was it on another occasion 1 A When 
I received the subpoena from the court I couldn't 

40 just say. I was up two or three times that week. 
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Herbert S. Dwight, re-direct. 

Q Under subpoena 1 A I received a sub-
poena some time ; I couldn't say whether it was 
a case of subpoena or not. 

Q Then by arrangement with this lawyer in 
Jersey City you held yourself ready to come to 
court and testify1 A Yes, sir. 

Q Was it after one of these occasions you 1 O 
made the statement you have exhibited here to 
l\1r. Chance, or a copy of it 1 A I don't recall 
whether I received a subpoena at that time to 
come up or not. I told him I would come up. 

Q This is not signed 1 A No, sir. , 
Q Is that a correct copy of everything you 

said 1 A It was a typewritten copy and I 
told him to make corrections on it. 

Q In whose handwriting are those correc-
tions 1 A This one here is mine (indicating) 2 o 
and the rest I told some one to put in. 

Q They ·were made under your direction °/ 
A Yes, sir. 

Mr. Levitan: I offer the statement 111 

evidence. 
Nlr. Chance: I object to his offer as 

nothing has been asked this witness about 
this statement. 

The Court: I-Iow is that evidential on 30 
re-direct, or if it was direct. 

Overrule the offer. 
Plaintiff's counsel prays an exception to 

this ruling of the court. 
Exception noted as ground of appeal. 
( Statement is marked P. 2 for identifi-

cation.) 

Q Do you remember when you were driving 
this car whether Gluck said anything to you 40 
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about the operation of the car or the n1anner i'n 
which you were driving 1 A I don't understand 
how you mean that. 

Q Did Gluck interfere in any way with you 
while you were driving this car 1 A No, sir, 
he did not. 

Q Did he make any suggestions about its 
operation 1 A No, sir. 

Q You were in exclusive control and opera-
tion of the car all the time 1 A Yes, sir. 

Q " That kind of tires did your car have 1 

The Court: This is not re-direct. 

A Pneumatic tires. 
20 

Recross examination by :Mr. Chance. 

Q This statement we have been talking about 
and certain objections were entered on the record, 
fhe lawyer in whose office you obtained that is 
the same one who has been asking you questions 
at this trial 1 

Mr. Levitan: We will concede that. 

30 Re-direct examination by Mr. Levitan. 

40 

Q Do you remember whether Mr. Levitan 
was present when that statement was prepared 
in his office in Jersey City. 

The Court: What difference does that 
make1 

(Argument.) 
The Court: Is it admitted that the death 

of this man was due to this accident 1 

51 
ll!f. otion for a Non-suit. 

Mr. Chance: We do not deny it. I admit 
now he died as the result of this accident. 

PLAINTIFF RESTS 

Mr. Chance: I move for a nonsuit in this 
case on the first ground that it appears by 
the record in the case that this action was 1 O 
not instituted by this adn1inistratrix ad 
prosequendum within two years, the twenty-
four calendar months being the period al-
lowed by the statute and that an amendment 
from an ad damnun of another kind to that 
kind is not sufficient to bring the case within 
the_ twenty-four months. 

My second ground of motion is that it 
appears by the discontinuance filed in this 
case that there has been an adjustment be- 20 

tween Trubin Brothers and the plaintiff and 
the adjustment with one in and of itself 
operates as the result of the other. 

On the third ground that it appears in 
this case that there was negligence on the 
part of the driver of the Ford car. It is 
the testimony in the case that Mr. Dwight 
was employed by Mr. Gluck and being his 
employee, of course, the contributory negli- 3 0 
gence or negligence of the employee 1s im-
putable to his employer or master. 

(Argument.) 
The Court : The motion will be denied. 
The first ground covered by Mr. Chance 

I have already discussed. The second as to 
the adjustment will be denied because the 
only paper I have before n1e is that there 
has been some adjustment between Trubin 
Brothers and the plaintiff and there is a 4:0 
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Nels C. Mathiasen, direct. 

discontinuance against them. If I had proof 
before me there had been a release I would 
grant the motion, but in the absence of that 
the motion will not be granted. As far as 
I am concerned all I have before me is the 
discontinuance of the alleged joint tort 
feasors. 

As to the last ground I think it is a jury 
question. 

I will hear the defense. 
Defendant's counsel prays an exception 

to this ruling of the court. 
Exception noted as ground of appeal. 

20 NELS C. MATHIASEN, sworn in behalf of de-
fendant. 

Direct examination by Mr. Chance. 

Q What was the line of work in which you 
were engaged on October 28, 1922? A I was 
a chauffeur for the Castles Ice Cream Company. 

Q What kind of a car were you using as such? 
A Five and a half ton Packard truck. 

30 Q You had an accident which we are talking 
about here today, did you? A Yes, sir. 

Q What time of the day was that accident? 
A To my memory about a quarter to twelve 
October 28, 1922. 

Q What make of car was this you were driv-
ing? A A five and a half ton Packard truck. 

Q At the time of the accident was it loaded 
or empty? A We were distributing our load. 

Q How much did you have aboard? A At 
40 that time of the day I was about half finished. 
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Q The place where this accident happened 
was what cross street? A Bergen place and 
Broad street in Red Bank. 

Q Which street were you travelling on going 
west? A On Bergen place. 

Q In which direction was the other car? 
A Going south on Broad street. 

Q As you approached that corner at what 
rate of speed were you proceeding? A vVhy, 
ten or twelve miles an hour. 

Q How long have you been driving automo-
biles? A I-Iow long have I been driving auto-
mobiles? 

Q Yes. A Somewhere around ten years. 
Q As the result of this accident wnat damage 

10 

was done the truck in which you were riding 1 2 0 
A The tailboard was almost torn off. 

Q Did you run into him or did he run into 
you? 

:Mr. Levitan: I object to that as a con-
c]usion. 

The Court: Sustain the objection. 

Q· What part . of your truck was in contact 
with his car? A Why, the tailboard. 

Q What part of his car was in contact with 
the tailboard of your car? A The right side 
of his car. 

Q After the accident how far did you go be-
fore stopping? A I judge about thirty feet. 

Q I-Iow far did the Ford car go before stop-
ping? A About 250 feet. 

Q Who was with you in your car 1 A vVhy, 
my helper was riding in the rear of the truck. 

30 

Q Did you notice what happened to him at the 
time of the collision? A No, only frorn what 40 
he told nie. 
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Mr. Levitan: I object to that. 

Q Did you see him or didn't you 1 A He 
was in the rear; I didn't see him until after the 
collision. 

Q Where was he then 1 A Standing on the 
10 ground coming over to me. 

Q vVhat was the condition of this tailboard 
of yours after the accident 1 A Why, to my 
memory it was hanging on to the other part of 
the truck with the two chains and I think there 
was one hinge still hanging on. 

Q vVhat kind of hinges had that been fastened 
to your car with before the accident 1 A I 
think it was about a quarter of an inch iron 
hinge, four of them. 

20 Q Was there any device on your car which 
regulated the machnism for speed which it was 
possible for the car to make 1 A The gover-
nor on to the engine. 

Q How was that regulated, if you know 1 A 
Well, the governor was set for fifteen miles an 
hour. 

Q Now, did your car slow up as you were 
going over that intersection 1 A It did not. 

Q Was your car stopped when the other car 
3 0 and your car came in contact 1 A I stopped 

as soon as I heard the crash. 
Q When the crash came were you standing 

still 1 A No, sir. 
Q Who was then going the fas test, your car 

or his car 1 A I judge the Ford car was-

1vfr. Levitan: I object to what he judges. 

Q Which was it, your car or his car 1 A I 
4 0 think his car was. 
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Q How fast do you think his car was going 1 
A That I couldn't say. 

Q How fast was his going when you had 
last seen it, in your judgment 1 A That I 
couldn't say. 

Q Which reached the intersection of the street 
first, your car or the Ford car 1 A I did. 1 O 

Q As he came up to this intersection tell us 
what happened, how did the accident occur 1 A 
When I came up to this street intersection I 
saw I had plenty of time to cross Broad street 
before anything came in either direction. 

Q Well, you saw that. What did you do 1 
Tell us all that you did up to the time the acci-
dent happened. A I didn't get that question. 

Q Tell us what took place, what you did and 
what the other fellow did all the way from that 20 
time on up until the accident happened 1 A When 
I ca,me to Broad street I blew my whistle, which 
is on the truck, and started to go across, and 
as I did the Ford delivery was coming down 
South and I had plenty of time to cross the road, 
to my knowledge. 

Q Go on. Did you cross the road 1 A Yes, 
sir. 

Q How far across the road did you get 1 A 
Why, the front of my truck was in on Bergen 
Place off of Broad street when he hit me. 

Q How far in off Broad street were you 
when he hit you~ A It was over half-way in. 

Q When you started to go across the street, 
approximately how far is it your recollection 
that this Ford car was from the intersection t 
A I judged a little over 200 feet. 

Q After the contact where did his car go? 
A On the left-hand side of the road, south of 
the accident. 

30 

40 
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Q Did you notice any marks on the road 
behind his car 1 A No, I did not. 

Q Did you measure the distance his car 
went between the time it hit your automobile and 
the place where it stopped f A Yes, sir, by a 
size nine working shoe. 

Q How many of them did you measure as 
the distance he went f A I think somewhere 
in the neighborhood of 250. 

Q Did you measure the distance you went t 
A Yes, sir. 

Q About how many of them did you make f 
A About thirty. 

Q When the car driven by Mr. Dwight came 
at rest where was it with respect to the side of 

20 the road f A Will you repeat that f 
Q ( Question read.) A I don't get that. 
Q (Withdraw the question.) Which side of 

the road was the car driven by Dwight on when 
it stopped f A After the ac,cident on the left-
hand side of the road. 

Q How far from the curblinef A Close to 
the curb. 

Q How far is closef A Up against it. 
Q Now, after the accident did you speak to 

30 Mr. Dwight about the accidentf A I think I 
talkecf- to him at police headquarters. 

)\ 

40 

Q What did he say as to why it was he did 
not stop, if anything f 

Mr. Levitan: I object to that. 
The Court: Sustain the objection. 
Defendant's counsel prays an exception 

to this ruling of the Court. 
Exception noted as ground of appeal. 

57 
Nels C. Mathiasen, cross. 

Q Did Mr. Dwight made a staten1ent that his 
car was a new car and that it worked hard, 
therefore preventing him from stopping in time 
to avoid the accident? 

Mr. Levitan: I object to that. 
The Court : I will admit it. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

A I think he did say something about that. 
Q Do you know whether he did or not? A 

That I am not sure of, it is so long ago. 
Q You said as you came to this place you 

held out your hand. Indicate to the jury how 
you held your hand out. A As I started to go 
across Broad street I saw him and held my hand 
up that way (indicating), as he was coming 
kind of fast. 

Q Did you notice any lessening of speed on 
his part at the time that you held out your hand 
that way and the time of the contact? 

Mr. Levitan: I object to the question 
as leading. 

The Court: Sustain the objection. 

Cross examination by Mr. Levitan. 

Q You were about half through with your 
route on thi& day 1 A Yes, sir. 

Q You were quite familiar with this street? 
A I was at that time, yes, sir. 

Q This was part of your regular daily rou-
tine? A Every day. 

10 

20 

30 

40 
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Nels C. Mathiasen, cross. 

Q Broad street is not very heavily routed 
with traffic about this time of day, is it 1 A It 
is a main highway. 

Q Traffic there is not very heavy, is it 1 A 
At times. 

Q You always cross Broad street at this time 
10 at noon 1 A I couldn't say. 

Q In your route about in an hour or so, 
isn't that so 1 A I think so. 

Q You knew there wasn't very much traffic 
on Broad street about the time you were in the 
habit of crossing it every day1 A I always 
watch out for traffic. 

Q Yes, of course. You very seldom were 
bothered with traffic there 1 A Oh, yes. 

Q When you came along-you know the rules 
20 of the road 1 A I do. 

Q You were supposed to watch traffic on 
your right1 A Yes, sir. 

Q You know that traffic on your right is 
entitled to the right of way at the intersection 1 
A I understand so. 

Q You knew it on that dayf A Yes, sir. 
Q You had a large truck 1 A Quite large. 
Q Did you have an automatic hand signal or 

did you use your own hand 1 A I used my own 
30 hand. 

Q How far was Trubin 's truck away from 
you when you reached the intersecting point 1 
A That I couldn't say. 

Q Can't you remember1 A I don't quite 
remember. 

Q You remember testifying at the previous 
trial where you were a witness in Jersey City 
giving us the distance that Trubin's truck was 
when you reached the intersection 1 A I re-

40 member being in Jersey City. 
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Q Do you remember telling us then you 
1:1-easured it with a number 9 shoe 1 A Yes, 
Slf. 

Q Does that refresh your recollection 1 Can 
you tell us how far away this Trubin 's truck 
was when you approached the intersection 1 A 
About 200 feet, I think. 

Q Do you remember testifying it was 220 
feet away by your measurements1 A I don't 
remember. 

Q Well, if you made that statement in Jersey 
City that is correct, is it not 1 A It must be. 

Q So that when you approached this crossing 
you were right at the crossing, were you 1 A 
I was. ' 

Q And you looked to your right, or north, 

10 

as you were coming west and saw this truck 20 
down the block 220 feet away 1 A Yes, sir. 

Q How fast did you say you were going 1 
A Ten to twelve miles an hour at that time. 

Q No faster than that1 A No, sir. 
Q How wide is Broad street at this point 1 

A I judge about forty feet. 
Q What part of Broad street did you start 

to cross when you looked down 1 A The east 
side. · 

Q That 
the west1 
yes, sir. 

1s, you were going from the east to 
A I was going from east to wes_t, 

Q Had you crossed any part of Broad street 
yet1 A No, sir. 

Q Just about on the crosswalk f A Just 
ready to cross. 

Q How many feet did you travel before you 
collided with this Trubin's truck1 A My truck 
was at least half-way over Broad street when 
he hit me. 

30 
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Q What part, the front or the rear of the 
truck? A The front of the truck. 

Q So the rear of the truck was still almost 
in a line parallel to the curb line of the garage 
way of the road? A It may have been a little 
out. 

Q About how far from the curb would you 
say the tailboard of your truck was at the time 
of the collision? A That I couldn't say. 

Q You said it was a little bit out there. 
Can't you give us an idea? You understand my 
question, do you 1 A I do. 

Q Answer it. A The rear of the truck may 
have been out five feet or so. 

Q How long is your truck 1 A I don't re-
member ever measuring it. 

Q Have you any idea how long it was? You 
drove it a number of times? A About in the 
neighborhood of 20 feet. 

Q So you then covered about twenty-five feet 
on Broad street at the time of the collision? A 
No. 

Mr. Chance: I object as that is a misstate-
ment. 

The Court: I will admit it. 

Q Your truck is about twenty feet long and 
you were about five feet from the curb and twenty 
and five is twenty-five feet from the curb line? 
A My rear end was five feet from the curb 
line. 

Q And not the tailboard? A 1\1-y tailboard, 
too. 

Q So you traveled twenty-five feet from the 
time you noticed Trubin 's truck 220 feet away 

40 to your right and when you were at the intersec-
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tion of Bergen place and Broad street? A l\,f y 
truck was about three-quarters of the way in 
on Bergen place. 

Q I am not asking you that. You said your 
truck was about twenty feet long. A Yes, sir. 

Q Behind the rear of your truck was five 
feet away from the easterly curb of Broad 
street? A From the west end. 

Q You were traveling from east to west 0? 
A I was going towards the west. 

Q The front of your truck was straight west? 
A Yes, sir. 

Q The front of the truck had traveled to a 
point where the rear tailboard was five feet 
away from the easterly curb line that you h:1d 
just left, is that right? A No. 

Q All right. What is the fact? A The 
rear of my truck was about five feet from the 
west end of Broad street. 

Q You were not going backwa1ds, you were 
traveling west? A Broad street has two sides, 
east and west side. 

Q Had you already crossed the westerly curb 
of Broad street? A Yes, sir. 

Q So that during the time that you saw 
Trubin Brothers' truck 220 feet away you 
traveled to a point about five feet from the 
westerly curb of Broad street, or about thirty-
five feet all told, assuming Broad street is fort:y 
feet wide at this point, is that correct? A Yes, 
SU. 

Q \Vherc ,vas your truck vi!lrnn you first 
noticed Trubin 's truck coming out? A Starting 
to cross Broad street. 

Q Is that the only time you saw him? A 
Yes, sir. 
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Q You did not see him after that until after 
the collision 7 A I saw him while he was com-
ing towards me all that time. 

Q Why didn't you stop instead of putting 
your hand out 7 A I had sufficient time to cross 
Broad street in my opinion. 

Q You figure he was 220 feet away7 A I 
figure he was far enough away from me and 
I had time enough to cross Broad street. 

Q You figured he was 220 feet a way 1 A 
About that. 

Q So all the time you traveled thirty-five 
feet he traveled 220 feet and collided with you 1 
A Yes, sir. 

Q That is correct, isn't it 7 
Q Are you sure about that 1 
Q Are you certain of those 

I think so. 

A Yes, sir. 
A Yes, sir. 
distances 1 A 

Q Do you realize how many miles an hour 
he had to travel to strike you, if that is a fact 0? 
A No, sir. 

Q How many times is 220 times 35 7 

The Court: No, that is argumentative. 

Q (Withdraw that question.) You are quite 
30 sure this is the fact, that you have just told me, 

that in the same time that you traveled this 
thirty-five feet across Broad street Trubin 's 
truck traveled a distance of 220 feet. That is 
correct, is it 1 A I think so. 

Recess from 1 to 2 P. M. 

40 

63 
Nels C. Mathiasen, cross. 

AFTER RECESS. 

Q Broad street at the intersection of Bergen 
avenue has quite a drop or dip in the road, has 
it not1 A Yes, sir. · 

Q Quite a deep dip there7 A Not deep. 
Q You can feel it when you go by1 A You lO 

can feel it. 
Q Did anything happen to your car after 

. you passed this dip on Bergen Place 1 A Not 
to my knowledge. 

Q Did your car stall 1 A No, sir. 
Q Did you have any trouble with it at alU 

A None at all. 
Q Do you remember after the accident tele-

phoning from police headquarters in the pres-
ence of Mr. Dwight where he spoke to you 1 A 
No, only that I made a report. I telephoned to 
the manager of the plant to send another driver 
down. 

Q Do . you remember after the accident all 
hands went to the rrown Hall in Red Banld A 
Yes, sir. 

Q You were there and Dv,'ight was there 7 A 
Yes, sir. 

Q You then telephoned to your superior1 
A Yes, sir. 

Q You remember telling them, "You had 
better send a wrench along because the dog was 
caught in your emergency brake"1 A No, sir. 

Q· Did you make any such request of your 
office 7 A No, sir. 

Q Do you remember telephoning them to send 
someone over to relieve you 1 A I telephoned 
to have another driver come down and finish the 
route. 
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Nels O. Mathiasen, cross. 

Q Did you also tell them then to send along 
a man with a wrench because the dog on your 
emergency brake, somewhere on your car, was 
jammed 1 A No, sir. 

Q Did you use that expression 1 A I don't 
remember anything of that kind. 

10 Q Do your say you didn't say it or you h~ve 
forgotten it 1 A I don't remember ever saying 
it. 

Q They sent relief down to you 1 A Yes, ~ir. 
Q Did the man bring a wrench along with 

him to repair the car 1 A No, sir. 
H d k A Because I fin-Q ow o you now. 

ished the route myself. 
Q The man came down 1 A_ Y ~s, sir. 
Q You finished the route with him 1 . A No, 

20 he went home in the car he came down in. 
Q Did he make any repairs to your car 1 A 

None at all. 
Q Who repaired the tailboard 1 A I think 

the carpenters. 
Q vVhere, right there 1 A No, in the Castles 

plant. 
Q Who made the temporary repairs to that 1 

A I did. 
Q Didn't the mechanic who came down make 

30 any repairs 1 A None whatsoever. 
Q But a mechanic did come down 1 A I 

40 

don't know. 
Q Who was the man who came down from 

the shop or office to relieve you 1 A A person 
named Lawrence Gordon. 

Q Was he a driver1 A He was a driver at 
that time. 

Q, ls he a inechanic now 1 A I don't know. 
Q What is he now1 A I don't know. 
Q Was- A Not that I know of. 
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Q· Did Gordon help you repair that tail-
board? A No, sir. 

Q You are quite sure you made no mention 
about that at police headquarters in the hearing 
of Mr. Dwight? A I don't remember of it. 

Q When you saw Trubin's driver coming 
along about how fast was he going? 10 

Mr. Chance: I object, because he was not 
Trubin's driver. 

Q I mean Dwight (withdraw the question). 
When you saw Mr. Dwight driving Trubin 's car 
about how fast do you say he was going? A 
That I couldn't say; it was quite a fast rate of 
speed. 

Q Very fast? A That I couldn't say. 20 Q How fast would you say he was going? A 
He must have been going at a pretty good rate 
of speed ; if he wasn't he couldn't have done the 
damage he did to my truck. 

Mr. Levitan: I ask that that answer be 
stricken out as not responsive to the ques-
tion. 

The Court: Strike it out. 

Q Would you say he was speeding? A 
wouldn't say that. 

Q What would you consider speeding? 

Mr. Chance: I object. 
The Court: Sustain the objection. 

I 

Q I-iow fast would you say then he was going 1 
A That I couldn't say. 

Q Would you say he was going at a moderate 

30 

speed 1 A I couldn't say. 40 
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Q You remember testifying before Judge Cut-
ler in Jersey City in this case and you were 
then asked this question, "It was not going fast 
then, was it, just at a moderate speed," and your 
answer was, '' I do not know.'' Do you remember 
that? Do you remember being asked that ques-

10 tion? A (No answer.) 
Q Do you remember being asked, ''Well, 

didn't you say he was speeding?'' and your 
answer was, "Well, I won't say he was speed-
ing, no.'' Do you remember that question and 
that answer? A No, sir. 

Q Do you remember being asked, ''Well, 
would you say he was going moderately?" and 
your answer was, "At a fair rate of speed." 
Do you remember that question and that answer? 

20 A No, sir. 
Q Would you say you never so testified or 

you don't remember? A I don't remember. 
Q You have no recollection of making these 

answers? A No, sir. 
Q If you so testified last 13th of May, 1926, 

just about six months ago, was that correct, was 
that the truth at that time? A I presume so. 

Q You said you do not recall now what rate 
he was going in May, 1926. You knew he was 

30 going at a fair rate of speed. 

Mr. Chance: I object. 
The Court: Sustain the objection. 

Q Well, now, would you say he was or was 
not going at a fair rate of speed? A He must 
have been going at a pretty good rate of speed. 

Q · What did you mean then last May in testi-
fying he was going at a fair rate? Why do you 
change that now? A Because I don't remem-

40 ber what I said last May. 
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Q You do not remember? A No, sir. 
Q Is what you are telling us now the truth 

of what actually occurred at that time or only 
your guess? A The truth. 

Q Did you tell the truth before Judge Cutler! 
A I did. 

Q Why didn't you so testify then as you 
are testifying now? 

Mr. Chance: I object. The testimony 
he gave before is the same as he is giving 
now. 

The Court: I will admit it. 

Q (Question read.) A I didn't quite get 
that. 

Q You remember you testified before Judge 
Cutler! A I do. 

Q In response to the question I put to you 
a moment ago which I will repeat because you 
do not understand it, "Well, would you say 
he was going moderately," and your answer was, 
"Well, at a fair rate of speed." Do you re-
member that? A Yes, sir. 

.Q Was that correct! A It must have been. 
Q What is that? A It must have been. 
Q Why do you change that testimony now 

when you said in 1\1:ay, 1926, that he was travel-
ing at a moderate rate of speed, or a fair rate 
of speed, to use your language, why didn't you 
say that now? A Well, I don't exactly remem-
ber what I said in Jersey City six months ago. 

Q Was the statement you made in that con-
nection the truth in Jersey City? 

The Court: He has already said Jie 
thought so. Do not go over it again. 
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Frank McCarron, dire.ct. 

Q Is your memory clear as to what happened 
at the time of the accident, today? A Yes, sir. 

Q Was it clearer then than it is today? A 
No, I don't think so. 

Q Is it clearer today? A I don't think so. 
Q Now, then, upon what statement do you 

1 O desire to rely, upon the statement you testified 
to here or the one you made before Judge Cut-
ler six months ago? 

20 

Mr. Chance: I object. 
The Court: Sustain the objection, because 

he answered it and it does not make any 
difference which one he relies on. 

FRANK McCARRON, sworn 1n behalf of de-
fendant. 

Direct examination by Mr. Chance. 

Q On October 28, 1922, by whom were you 
employed 1 A Texas Oil Company, Red Bank, 
New Jersey. 

Q That day about the time of the accident 
3 o we have involved in this case was taking place 

were you in the vicinity of the accident 1 A 
Yes, sir, I was. 

Q What street were you going on? A I 
was going down Broad street, traveling south 
towards the Texas Oil Company's plant. 

Q Did you see the Ford commercial car that 
was being driven by Mr. Dwight as you were 
driving along there? A Yes, sir, I did. 

Q At what rate of speed were you going? A 

40 I ·was going at eighteen miles an hour. 
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Q Where did you see this Ford car driven 
by Dwight? A I seen him pass me right 
about 130 feet from the accident when .he passed 
me. 

Q You were going eighteen miles an hour f 
How fast was he going when he passed you 1 
A I couldn't really say how fast he was going. 10 

Q He must have been going faster than you? 
A He must have been going faster than me. 
I was going eighteen. 

Q Did you see any lessening of speed on the 
part of the car driven by Dwight before the 
collision? 

Mr. Levitan: I object as leading. 
The Court: I will admit it. 
Plaintiff's counsel prays an exception to 

20 this ruling of the Court. 
Exception noted as ground of appeal. 

Q ( Question read.) A No, sir, I did not. 
Q Did you notice the Castles Ice Cream truck 

before the collision? A Yes, sir. 
Q What can you say as to thv speed of 

that car? A The car was going aross the street 
slow. Its rate of speed I don't know. 

Q What was the speed as compared with the 
speed when the Ford car passed you? A I 30 
couldn't say about that. 

Q Was the truck going as fast as the Ford 
car? A No, sir, it was not. 

Q How far over the street did the Castles 
Ice Cream truck go before the collision took 
place? A It was over half way across the 
street. 

Q Did you see the actual contact? A I seen 
the Trubin car hit this Castles Ice Cream truck 
and s-wirl off to the left. 40 
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Frank Mc-Carron, dire .ct. 

Q What part of the Castles Ice Cream truck 
did the Ford car hit? A It hit the corner of 
the tailboard on this side (indicating). That 
would be the north side of the truck facing me, 
the north end of the tailboard. 

Q Did you see any change in the direction 
lO of the part of the Ford car before it hit that 

tailboard of the truck? A I don't understand 
you on that. 

20 

Q (Withdraw the question.) Did the Ford 
car change its direction at all before it hit the 
Castles Ice Cream truck tailboard? A Change 
its direction? 

Q Yes. A Well, it just pulled out to me and 
pulled in front of me and as it got to the Castles 
Ice Cream truck she swung off to his left. 

Q How are you at drawing? , Can you make a 
sketch of this thing? A Yes, I can explain it 
better that way. 

Q Let us see you make one. Put north at 
the top and south at the bottom. Which do you 
want to call Broad street? A This here is 
Broad street (indicating) and this 1s Bergen 
Place. 

Q Which way were you going? A I was 
3 o coming up here on Broad street. 

40 

Q You have south at the top, have you? A 
Yes, sir. 

Q You were going- A Going this way 
(indicating). 

Q Where was the Ford car going? A I was 
about here and the Ford car passed me just 
about the same place here (indicating). 

Q Just indicate the course the Ford truck 
took as you saw it and the course the ice cream 
truck took? A Tell how they ·went? 
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Q Yes. A I was coming down Broad street 
here and the Ford truck passed me and I saw the 
Castles Ice Cream truck right about there (indi-
cating). The Ford truck passed me here and 
the Castles Ice Cream truck was right about 
here, that is, the front wheels was on the curb 
here, and the Castles Ice Cream truck was right 10 
here, and here _the Ford passed me, he shot in 
front of me, and when he got up to the Castles 
Ice Cream truck, what made him do it, I don't 
know, but he went and hit the tailboard and shot 
over that way (indicating). 

Q Mark on there where the ice cream truck 
was when the tailboard struck. Just put the 
car on there. A There. 

Q Now, was there anything between the back 
of that ice cream truck and this side of Broad 20 
street? A Which way 1 

Q Why, between. Here is the back of the 
truck and the side of the street. Was there 
anything in there to interfere with the Ford car? 
A No, sir, there were no cars coming along. 

Q Did you notice how far from the curb line 
of Broad street the Ford car came to a stop? 
A No, sir, I did not. I didn't pay any atten-
tion. When the Ford car hit the Castles truck 
a man fell out the side and I pulled my truck 30 
right on close over to there (indicating). This 
is where my truck stood or stopped, and Mr. 
Gluck, the man I took to the hospital, lay back 
here in back of the Castles truck on one elbo,v 
trying to get up and I tried to help !11r. Gluck 
up and stopped the car and took him to the 
Long Branch Hospital. 

Q Was the Castles Ice Cream Company truck 
standing still when you saw it, or in motion ? 
A No, sir, in motion, going across the street. 40 
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Frank I.VI cCarron, cross. 

Q Did you see how far he went down there? 
A He didn't go very far, no sir. There is a 
big maple tree there and he stopped right by 
it and it was there a short distance from where 
the accident happened. 

Q Are you sure whether or not he slowed 
1 o at this intersection? A No, sir, he did not, 

his car was moving. 

Cross P;rarnination by ]\!Ir. Levitan. 

Q What distance did you say you were away 
from the intersection of Bergen Place when you 
first saw the Castles truck? A About 150 feet, 
to the best of my knowledge. 

Q No further than that? A That is the 

20 best I can give. 
Q Do you remember you testified in the hear-

ing before Judge Cutler last May? A Yes, sir. 
Q Do you remember how far away you said 

you were at that time? A I don't remember. 
Q You don't remember ? A No, sir. 
Q Was the distance you told us you were 

away the correct distance at that time? A I 
am not positively sure. 

Q You are not sure whether you told us the 
30 correct distance at that time? A I know I 

told you something, but I don't know whether 
it was 150 feet, to my knowledge now. 

40 

Q You were asked the question, "How far 
back of the place of the accident was it she 
passed yon '?'' a11d your answer was '' About 300 
feet." Was that correct? A I don't remem-
ber now. 

Q '\iVhich is it, 300 or 150, or neither? A I 
don't really kno·w. 
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Q Why did you testify it was 300 feet away if 
it was only 150 feet away as you just state? A 
That's as near as I can come to it. 

Q You just gauged the distance? A I just 
gauged the distance, yes, sir. 

Q Your guess wasn't very accurate, was it? 
You thought then it was 300 feet and now you 
say 150 feet. A I don't know. 

Q Suppose you show us 1n this room the 
space you were away from the scene of the 
accident at the time Trubin 's car passed you? 
A I couldn't tell you now. There aren't any 
houses here. I figured the houses were 50 feet 
apart. 

Q Do you remen1ber testifying in answer to my 
question that the Trubin car was 150 feet away 
from the scene of the accident at the time it 
passed your car on Broad street? Do you 
remember being asked that question three or 
four times and answering it the same way, 300 
feet each time? A Not now, I don't seem to 
remember. 

Q Do you remember Mr. Chance asking you 
this question, '' Where were you with respect to 
the Ford car, Trubin's car?" Answer: "I was 
in front of Mr. Harping's place on Broad street, 
which I judge was 300 feet from the corner of 
Broad street.'' A Yes, sir. 

Q Is Harping's place 300 feet away from 
the crossing ? A I don't know about that. 

Q You seemed to be sure last May. Are you 
in doubt no-w? A I lost all track of it now. 

Q Just think and give us the correct distance~. 
A That's about as near as I can come. 

Q Which is correct, 300 feet or 150? A I 
don't know v-vhich is correct. 
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Frank M cCarron, cross. 

Q What distance do you say you were from 
the corner, or what distance would you say 
now Harping's place was from the corner 1 A 
It is in about 150 feet. 

Q Would you say what you meant was 300 
feet the last time 1 A That is as near as I 

lO can come to it. 
Q I-low long have you been driving a truck1 

A I have been driving a truck for ten years. 
Q The best judgment you have, varies between 

300 and 150 feet. On the road you cannot tell 
the difference between 150 feet and 300 feet in 
gauging distances, is that correct 1 A Some-
times you can and sometimes you can't. 

Q How often do you pass through that inter-
section 1 A Quite a lot. 

20 Q You are still working for the Texas Oil 
Company1 A No, sir. 

Q You passed there a good many times with 
your truck, did you not 1 A Yes, sir, I did. 

Q Isn't that place 300 feet a,vay from the 
crossing as you said it was, and not 1501 A 
I don't know about that. 

Q What sort of a truck do you drive 1 A 
Pierce-Arrow. 

Q How many tons 1 A Five-ton truck. 
30 Q Is it regulated by a governor1 A Yes, sir. 

Q What regulation, fifteen miles an hour1 A 
Eighteen miles an hour. 

Q Have you a speedometer on your car 1 A 
No, sir. 

Q How do you know how fast you are going 1 
A The Texas Oil Company don't allow no trucks 
to do only eighteen miles an hour. 

Q How do you know that you were only going 
eighteen miles an hour 1 A That has been tried 

40 out by inspectors and the State troopers have 
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tried to find out what my rate of speed was and 
I would ask them and they would trail me and 
the only time I would do better than eighteen 
miles an hour would be going down a hill. 

Q Do you remember being asked this, '' At 
what rate of speed were you traveling 1" An-
swer: '' My truck is governed, the best I can lO 
get out of it is fifteen miles an hour.'' A 
Eighteen miles an hour. 

Q Let me read the question again, "At what 
rate of speed were you traveling1" Answer: 
'' My truck is governed, the bes,t I can get out 
of it is fifteen miles an hour.'' Did you so 
testify 1 A I don't recall it. 

Q How do you explain the fact that in May 
you said your truck was governed at fifteen miles 
an hour and today you said your truck was 
governed at eighteen miles an hour 1 A That's 
what I figured it at and then what I know it is 
supposed to be. 

Q What is your explanation of that discrep-
ancy 1 A I don't understand. 

Q How do you explain the difference in your 
testimony, last J\1ay and today 1 Did anybody 
talk to you about this case 1 A No, sir. 

20 

Q Why didn't you testify today as you did 
last May, if that was the truth in May1 A That 30 
is the truth in J\Iay and the truth now. 

Q That is your explanation 1 A I come here 
to tell the truth, and that's all. 

Q Can't you tell us-your recollection is very 
good as to how this truck was governed 1 A 
That's to the best of my knowledge. 

Q At this distance 300 feet away you saw 
this Castle Ice Cream truck crossing west on 
Bergen Place, is that correct 1 A I seen Castles 
Ice Cream truck crossing ·west on Bergen Place. 4 n 
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- ' • •- ;· . r· · 

Q Just at that moment Trubin's car was pass-
ing you, is that correct? A Yes, sir. 

Q Let us get this thing straight. Here is 
your truck (indicating) and here is the crossing 
of Bergen Place (indicating). Assuming you 
were going south and assuming this is east and 

1 O this is west to the left, you were traveling along 
at this distance and here is Trubin passing you 
on the left? A Yes, sir. 

Q And here, about 300 feet away you then 
saw this truck passing there? A What truck 
is that? 

Q The Castles Ice Cream truck. A Castles 
truck, yes, sir. 

Q How far had it gone across when you were 
here and the Trubin truck was passing you? 

20 A I couldn't make it out that way. 
Q All right. Let's get it on the board and 

you will understand. South is at the top. We 
will call this north (indicating). A Yes, sir. 

Q This is east? A Over here. 
Q This is west (indicating)? A Yes, sir. 
Q You were traveling in a southerly direction 

on Broad street going towards this point, is 
that correct? A Yes, sir. 

30 Q Your position was about here somewhere 
where it was ? A Yes, sir. 

Q. This is your truck. Call that the Texas 
Oil Company's truck. Now, at what distance 
away from this corner were you when you saw 
Trubin 's truck going from east to west 300 feet 
or 150 feet-I mean the Castles Ice Cream truck ? 
A I was right about in front as I said of 

' Harping's house. 
Q How far is Harping's house from the cor -

4 o ner? A I should judge about 150 feet. 
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Q At that same moment where was the 
Castles Ice Cream truck, how far across Bergen 
Place had it gone? A The Castle Ice Cream 
truck was about here when I seen the front of 
him coming up. 

Q Just nosing out of Bergen Place across the 
street? A He had his front motor and every- 1 O 
thing across here about, right about in front 
there, somewhere (indicating). 

Q Was he half way across the street, across 
Broad street? A When? 

Q When you first saw him? A No, sir, he 
wasn't half way across. 

Q Was he a quarter of the distance across ? 
A He was about here (indicating). 

Q How far from the easterly curb of Broad 
street was it? A He had the right of way. 20 

Mr. Levitan: I object and ask that that 
be stricken out. 

The Court: Strike it out. 

Q How far from here was the truck ·when 
you saw him? A About here say, about half 
way is the front part of his car (indicating). 

Q Is forty feet a fair distance, a fair width 
for Broad street? A I don't really know how 30 
wide it was. 

Q You say it was half across Broad street ? 
A Yes, sir. 

Q That is twenty feet across? A I don't 
really know how wide it is. 

Q Assuming Broad street is forty feet, it 
would be twenty feet across Broad street ·when 
you saw him ? A About twenty feet. 

Q At that moment when you saw him Tru-
bin 's car pass ed you ? A Yes, sir. 40 
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Q And you were in front of Harping's store 
there? A Yes, sir. 

Q Sure about that? A In front of Harp-
ing's. 

Q That is a very long block, isn't it, the block 
north of Bergen Place? The block that you had 

1 O crossed before you came to Bergen Place how 
far away fron1 Bergen Place is that? A I don't 
really know the distance. 

Q It is a very long block, isn't it? A It 
is long, I don't know how long it is. 
· Q You were about the middle of the block, 
weren't you? A I was more than the middle 
of the block. 

Q Which way, nearer to Bergen Place or 

2 0 
further a way? A Nearer to Bergen Place. 

Q What is on the corner of Bergen Place and 
Broad street? A On which corner? 

Q The northwest corner, the corner you were 
going down? A There is a house on the cor-
ner. 

Q How wide is that? A I don't know how 
wide it is. 

Q Is it a fifty or seventy-five foot lot? A I 
don't know, I couldn't tell you. 

30 Q What is next to that house? Is it attached 
or detached? A Separate, not attached. 

Q What is next to that house? A There is 
another house. 

Q What is next to that one? A There is a 
house all the way through. 

Q How many houses is Harping's house from 
the corner? A I don't really know. About two 
or three ; I don't recall. 

Q You have already mentioned three and you 
haven't mentioned Harping's house. Where 1s 40 
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Harping's house? A I think it is three or four 
houses from the corner, about three. 

Q Is it the fourth or fifth? A I don't really 
know now, I haven't the least idea. 

Q So, you were mistaken when you said it 
was 300 feet away from the corner? A I don't 
know, I say about. 

Q Could it be 300 feet? A I don't really 
know. Just about. 

WALTER :MATIS, sworn in behalf of defendant. 

Direct examination by Mr. Chance. 

Q What was your job on October 28, 1922, 
the date of the accident? A Helper on the 
Castles Ice Cream truck. 

Q At the time of the accident where were 
you? A On the tailboard. 

Q What were you doing on the tailboard? 
A Filling up boxes with ice. 

Q Did you see the approach of the Ford car 
before the accident ? A I did not, I was stand-
ing backwards to it. 

Q What was the first you knevir an accident 
was happening? A I was threw out. 

Q Where did you fall? A Dovvn on the 
opposite side and when I got up I seen two 
bodies laying alongside of me. 

Q To what side of Castles Ice Cream truck 
were you knocked? A My salt barrels are 011 

the right-hand side and that's were I got hit 
and I was laying up again the salt barrels. 

Q Were you knocked unconscious ? A No, 
sir. 

10 

20 

30 

40 
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Q Did you get up and look around 1 A Yes, . sir. 
Q What did you see as to the position of 

the automobiles 1 A Why, Trubin's Ford was, 
I don't know how many feet, but it was away 
down the street up against the curb on the left-

1 O hand side. 

20 

30 

40 

Q How about the Castles Ice Cream truck, 
where did that stop 1 A I don't know. When 
he stopped he was facing the sidewalk. 

Q Did he slow up or stop at Broad street 1 A 
No, he did not. 

Q What damage did you observe to the 
Castles Ice Cream truck 1 A He almost knocked 
the tailboard over and he put a big dent in the 
side of the truck. 

Q The side of which truck 1 A The Castles 
Ice Cream truck. 

Q Where was that dent1 A There is a rail 
we carry our cans in and there was a half an 
inch iron on that and there was about an inch 
dent in the side of the iron there; it was dented in. 

Q How far from the back of the car 1 A 
Back of the truck 1 

Q Yes. A About a foot from the tailboard. 
Q Did you notice the condition of the right-

hand side of the Ford car 1 A I did not, I 
wasn't on the lookout. 

Q Can you approximate how far down from 
the corner this Ford truck was when it stopped? 
A About 200 feet. 

Q On which side of the road 0? A On the 
left. 
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Cross examination by Mr. Levitan . 

Q You were on the back of the wagon, on 
the back of Castles Ice Cream truck salting 
some ice cream 1 A Yes, sir. 

Q You could not see anything of what hap-
,pened 1 A No, sir. 10 

Q You saw nothing of the accident whatever 1 
A No, sir, I did not. 

EMMA A. WOOD, sworn in behalf of defendant. 

Direct examination by Mr. Chance. 

Mr. Chance: May I read in evidence D. 1 
20 for identification 1 First I will offer it in 

evidence. 
(D. 1 for identification is marked Exhibit 

D. 1.) 
(Exhibit D. 1 read to jury.) 

Q You were in the neighborhood of Bergen 
Place and Broad street on the 28th of October 
1922, were you not 1 A Yes, sir. ' 

Q Where were you 1 A Sitting in the car 30 
twenty-five feet from the corner. 

Q On which street was this car 1 A On 
Broad street. 

Q As you were sitting there was anyone ·with 
you 1 A No, sir. 

Q What were you doing as you were sitting 
there 1 A When I first was in the car, starting 
to read. · 

Q As you were sitting there reading did 
either of these automobiles attract your atten- 40 
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tion f A Yes, sir, the Castles truck attracted 
my attention and I looked up and it was cross-
ing the road. He just started to come from 
Bergen Place onto Broad street and he raised 
his hand like that (indicating) and held it up 
and he started to cross the street and Trubin 

10 came down on the left side of him and they were 
driving very fast. 

Mr. Levitan: I object to that and ask 
that it be stricken out. the characterization 
of how they were driving. 

The Court: I will not strike that out. 

A They were driving very fast, and they ·went 
out just a little south past me and hit the Castles 

2 0 Ice Cream Company truck. 
Q Which car reached the intersection first, 

the Castles Ice Cream truck or the Ford car 1 
A Castles car was half way across on Bergen 
Place before Trubin's came. Trubin's car, when 
it passed me, was very close to me and when it 
threw the bodies out of Trubin 's car they lay 
right in front of my car and I was right at the 
curb. 

Q How far was it between the back of the 
3 0 Castles Ice Cream truck and the side of the 

street did it pass when this accident happened 
(withdraw the question). Can you tell us on 
this blackboard-this is Broad street and this 
is east and this is west (indicating) ? Can you 
indicate on there where you were sitting? A 
Just about here (indicating), twenty-five feet 
from this corner (indicating). 

Q Put your initials there. This "E" indi-
cates the place where you were sitting? A Yes, 

40 sir. 
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Q Indicate the place where the accident was, 
where the two cars actually came together. A 
Just about here (indicating). 

Q ( By the Court.) Is this an X you put 
where the accident happened? A Yes, sir. 

Q (By Mr. Chance.) Was there anything in 
between the back of the Castles Ice Cream truck 1 O 
and the side of the street over which it had 
passed? A Nothing whatever. 

Q What in your judgment is the distance in 
respect to the width of the cars, how many cars 
could have passed in between the back of the 
Castles Ice Cream truck and this side ( indica t-
ing) of the street? A They could all three. 

Q Did the Castles Ice Cream truck stop at 
the intersection of the street there 1 A No, it 

20 did not stop at all. 
Q Is there a depression there of any kind? 

A Yes, sir, there is there where it slants down 
where the water runs down the street, just a little 
slant on Broad street. 

Q Did the Castles Ice Cream truck slow or 
stop in that depression? A No, sir, it did not. 

Q How far did the Castles Ice Cream truck 
continue after the time of the collision? A 
About twenty-five feet. 30 

Q Where did the Ford car go 1 A That 
went down the street and across on the left-hand 
side and stopped quite a distance down. 

Q Which was going the faster at the time 
of the collision f A Trubin 's. 

Q Can you approximate the hours per mile 1 
A No, but I know it was fast. 

Q Was there any car coming in the opposite 
direction, or the way your car was faced, which 
would have interferred at all with Trubin's hav- 40 
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ing passed around to the rear of that Castles 
Ice Cream truck? A No, sir, there was not. 

Q Did you notice any slackening of speed 
on the part of Trubin 's car at the time it ran 
into the Castles trucld A Yes, sir, after it 
went by me he tried to turn out a little ways. 

10 Q You were how many feet away from the 
place where the accident happened? A Twenty-
five feet. 

Q About how far do you think it was away 
from you before he swerved that little bit? A 
I would say about ten feet; I know he went by 
me a little distance. 

Cross examination by Mr. Levitan. 

Q Your car was facing south, was it not? 20 
A Yes, sir. 

Q You were sitting in your car while it was 
parked waiting for some time? A Yes, sir. 

Q What were you doing in the car? A 
Reading. 

Q You were not paying any attention to the 
road except your book or newspaper or whatever 
you were reading? A No, not all all. My 
attention was drawn to the Castles truck. 

30 Q The first you saw of Trubin Brother's car 
was when it was about twenty-five feet from the 
corner up beside your car? A Right past me. 

Q You didn't know what happened before 
that? A No. 

Q At that moment the Castles truck was how 
far across Broad street? A At the time it 
passed me? 

Q At the time Trubin's car passed you parked 
here (indicating) how far was the Castles truck 
across Broad street? A It must have been 

40 past half-way. 
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Q It was rolling along, going? A Yes, sir. 
Q You looked up and saw that it was going? 

A I was watching it. 
Q What attracted your attention to it, the 

passing of the Trubin 's car? A No, a whistle 
or horn, I couldn't tell which it was. 

Q For a second or two before the accident 
you heard a whistle or a horn? A No, I 
heard that on the corner. 

Q You then looked up? A Yes, sir, and 
watched it cross. 

Q You do not know whether Trubin 's car 
,vas coming or not? A I didn't know until it 
passed my car. 

Q How much time elapsed between the time 
you heard the horn or the whistle and Trubin 's 
car came beside your car? A I couldn't say. 

Q You just were sitting there watching the 
truck? A Yes, sir. 

Q How far would you say you were from 
the corner with reference to this room? Sup-
pose I start to walk down and you tell me when 
to stop, when I reach the distance you say your 
car was parked from the corner of Bergen Place 
and Broad street? A I should think a little 
further than that (indicating). 

Q About here? A A little further than that, 
about twenty-five feet, I don't know. 

Q The front wheels of the truck were how 
far across the roadway of Broad street? A The 
front wheels must have been on Bergen street 
when it struck, that is at this time. 

Q Right on Bergen Place 0! A Yes, sir, it 
was right in front of me. 

Q Are you sure the truck did not stop be-
fore the collision? A After it passed me? 

Q Yes. A No, sir, it did not. 

10 
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Q Were you watching it all the time1 A I 
was watching it all the time. 

Q You were reading, weren't you 1 A I was 
at first, but I wasn't after I started to watch 
the truck cross the road. 

Q There was no special feature about watch-
l O ing the truck cross the street, was there 1 A 

Well, I watched it. 
Q Was there anything special that made you 

watch it 1 A No, I don't know as there were, 
but I simply watched it crossing the road. 

Q There is quite a depression in the roadway. 
A Yes, a little slant. 

Q Had the truck passed the one on the east 
side when you first saw it 1 A It was just 
about stopping at that corner when! first saw 

20 it. 
Q Had it reached the second one when the 

collision occurred 1 A Yes, sir. 
Q Just got into that, had it 1 A No, it was 

really past that. 

Re-direct examination by Mr. Chance. 

Q You said something about having heard 
some horn, which car was it that blew the horn? 

30 A It was the Castles Ice Cream truck that at-
tracted my attention by either a horn or a 
whistle; I couldn't tell which. 

40 
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ALBERT E. NEWMAN, sworn in behalf of 
defendant. 

Direct examination by Mr. Chance. 

Q You are a police officer in Red Bank and 
were on the day of the accident involved in this 1 O 
suit, October 28, 1922, were you? A Yes, sir. 

Q You did not see the accident itself? A I 
did not. 

Q You got there at what time? A Five after 
twelve. 

Q At the time you got there what was the 
condition of the Castles Ice Cream car and what 
was the condition of your car? A The Ford 
car had its right side sliced right out and the 
roof was hanging down about two feet lower on 20 
the left. The Castles Ice Cream truck all I could 
see was two hinges broken and a dent in the 
panel of the body about seven inches in front of 
the rear stanchion. 

Q vVhere were the hinges you mentioned? A 
On the tailboard. 

Q What is the width of Broad street at that 
place? A The measuren1ent is forty-one feet. 

Q, What is the width of Bergen Place1 A 
Thirty-eight feet six inches. 

Q From curb to curb? A From curb to 
curb, yes, · su. 

Q \Vhere ·was the Castles Ice Cream truck 
with respect to the intersection of the street 
when you arrived there? A Thirty feet west 
of Broad street. 

Q Where was the Ford car when you arrived 
there? A Seventy paces south of the impact 
on the left side of the street. 

Q How far is there in one of these paces you 
mention 1 .1:-\.. Three feet. 

30 

40 
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Q Which side of the road was the Ford car 
on 1 A The left side. 

Q Whereabouts with respect to the side of 
the road ~ A The east side of Broad street. 

Q vVhere, in respect to the curb 1 A Along-
side of the curb. 

Q In the street ~ A In Broad street. 

Cross examination by Mr. Levitan. 

Q This Ford was a light delivery truck~ A 
Yes, sir, panel body. 

Q The ice crean1 truck was a heavy, five and 
a half ton heavy truck~ A Yes, sir. 

Re-direct exam,ination by Mr. Chance. 

Q The statement was made to the chief, not 
to you ~ A Not to me, to the chief. 

Q ( By the Court.) Was there any name on 
that Ford truck~ A I don't believe there was, 
I don't Lelieve it had been painted yet. l 
couldn't tell. 

HARRY H. CLAYTON, sworn in behalf of de-
3o fendant. 

Di1·ect examination by l\1r. Chance. 

Q Did you take this statement, which has been 
marked D. 1, of Herbert Dwight~ A I came to 
the office after that statement was made. I 
think I was there before Dwight was taken away, 
but I am not so positive I was there at the time 
it was written or not, but I read the statement 

40 over and looked at it before Dwight went out. I 
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am not positive I was there at the office when 
he made it. 

Q Did you take it up at all with Dwight 1 
A Yes, sir, I did. 

Q As to his befuddled condition, was he so 
befuddled he didn't know what he was talking 
about 1 A I don't think so. 1 O 

Q· Was there any evidence of such a condi-
tion~ A No, sir. 

Q Did he talk with you intelligently1 A Yes, 
SH'. 

Q No coercion was used to get the statement, 
was there~ 

Mr. Levitan: I object as leading. 

Q Was there any 1 A I didn't get the ques-
tion. 

Q When you were discussing that statement 
with Mr. Dwight, did he make any complaint as 
to any imposition upon him in getting that state-
ment~ 

Mr. Levitan: I object to that as improper. 
The Court: Sustain the objection. 

Q Did you come to the scene of the accident 
after Officer Newman or before 1 A I got there 
a little after Officer Newman. 

Q You do not know anything in addition to 
what he has told us. A No, sir, I went direct to 
the hospital. 

Q Did you observe the position of the Ford 
car on the street ~ A Yes, sir. 

Q \i\There is it your recollection the Ford car 
was situated~ A May I show you on the board~ 

20 

30 

40 
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Mr. Levitan: I object as irrelevant and 
immaterial, if it is proposed to show its 
original position. 

The Court: Sustain the objection. 
Mr. Chance: May I withdraw this wit-

ness to ask another witness if it had been 
moved between the time of the collision and 
the time Chief Clayton got there 1 

The Court: Yes. 

NELS MATHIASEN, recalled 1n behalf of de-
fendant. 

Direct examination by Mr. Chance. 

Q Were you at the scene of the accident when 
Officer Newman arrived there f A Why, no, sir . 
. Q ,Yere you there when Chief Clayton ar-

nved f A I spoke to the chief. 
Q Were you there at the scene of the accident 

when the chief arrived? A No, sir. 

3 O WALTER MATIS, recalled in behalf of the de-
fendant. 

Direct examination by Mr. Chance. 

Q Were you at the scene of the accident all 
the time between the time when it happened and 
the time when Chief Clayton arrived? A Yes, 
sir. 

Q Had the truck of Castles been moved be-
40 tween the time when it came to rest after the 

91 
vValter Matis, cross. 

accident 1 A No, sir, I stood there and watched 
it. i- . : I ~i•tt\ 

Q And the time the chief of police a;riv;d? 
A No, sir. 

Q Had Trubin 's car, the Ford car been re-
moved, or its position changed after the time it 
came to rest up to the time when the chief of 
police arrived there? A No, I don't think it 
did. 

Q D'On 't you know f A Well, I know all 
right, because I was sitting there. Of course, the 
driver went up to the Court House. 

Q Had the Ford car been moved or had it 
not, or don't you know? A No. 

Q What is no, had it been moved or had it 
not or don't you know? A No, the car had not 
been moved. 

Cross examination by Mr. Levitan. 

Q You were under the truck after the acci-
dent, weren't you? A Yes, sir. 

Q You we1:e not paying any attention as to 
whether or not the Ford car was moving or not, 
were you? A vVhen the chief of police came 
down there I was sitting on the curb. 

] 0 

20 

Q You were dazed after your fall? A I was 30 
dazed, and put him in the car. 

Q You had your own troubles, didn't you? 
A My own troubles, but I know the Ford car 
wasn't moved. 

Q How do you know that1 A When we 
were pulling away from there the For<l car was 
still there yet. 

Q Who put the Ford car there, the Trubin 
carf A It was standing there the same place 
it stopped after the accident. 

Q Did you see it coming to a stop 1 A No. 4: o 
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Q How do you know how it got there? A 
What? 

Q You say you helped the chief to pull the 
truck over? A Yes, sir. 

Q How did you help pull that truck? A 
Because it was out in the road. 

Q The Castles truck? A Yes, sir, and he 
told me to pull it a couple of feet off the road. 

Q vVhere was the Castles truck standing? A 
It was standing in Bergen Place already. 

Q The Castles truck was standing just where 
it was hit? A No, sir. 

Q Where was it standing? A It was apast 
Bergen Place and Broad street. 

Q Is that where it was hit 1 A It was bit 
on Broad street. 

Q How far from the place where it was hit 
was it standing1 A About thirty feet, I guess. 

Q Why did they have to move it from that 
place 1 

Mr. Chance: I object. 
The Court: Sustain the obj~ction. 

Q Where did you help the chief move the 
truck to? 

30 The Court: I will overrule that question 
on my own motion. 

HARRY H. CLAYTON, recalled 1n behalf of 
the defendant. 

Direct examination by Mr. Chance. 

Q Tell us the distance these two cars were 
40 from the corner when you arrived there. A 
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vVhen I arrived there Trubin 's car was over 
here in this position (indicating), I didn't meas-
ure it, but around 200 feet. This is a concrete 
road here (indicating) with a concrete wing. 
Mr. Trubin's car was here, about 200 feet from 
the corner, I didn't measure it; and the Castles 
truck was over here (indicating). This is a con-
crete road with about an eight-foot wing into 
Bergen Place, which is a gravel road or was 
at that time, no-\;v concrete. The Castles truck, 
the rear was about twenty-five feet fron1 this 
corner here (indicating). 

Q What kind of a depression or ditch was 
there at the intersection of these two streets? 
A A little. I would say about four inches. 

Q Four inches in how far? A Running 
back possibly eight or ten feet each way. 

Cross examination by Mr. Levitan. 

Q How long have you been police chief in 
Red Bank? A Eleven years. 

Q You are familiar with that neighborhood 
around Bergen Place and Broad street? A Yes, 
sir. 

10 

20 

Q How many feet north of the corner is 
Harping's house, do you know? A Mr. Harp-

30 ing 's house is either the fourth or the fifth from 
the corner of Broad and Bergen on Broad. 

Q About how many feet would you say that 
is fro1n the intersection? A Those lots would 
average seventy-five to 100 feet. 

Q That would make, in · your judgn1ent, be-
tween 300 and 350 feet from the intersection? 
A Yes, sir. 

Q Did you see any na1ne on this Ford truck? 
A No, sir. 

DEFENDANT RESTS. 
40 
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HERBERT S. D""\VIGI-IT, recalled 1n behalf of 
the plaintiff in rebuttal. 

Direct examination by Mr. Levitan. 

Q Do you recall being present in the police 
1 O station or at the Town Hall after the accident 

and hearing a conversation between someone and 
Mr. Mathiasen the driver of the Castles Ice 
Cream truck over the telephone f A Yes, sir. 

20 

Q1 Please tell the Court and jury what you 
heard Mr. Mathiasen say over the phone t A 
I heard him ask for someone. 

Mr. Chance: I object. 
The Court: Sustain the objection. 

Q Did you hear Mr. Mathiasen ask for any-
thing over the telephone f 

Mr. Chance: I object. 
The Court: Sustain the objection. 

Q You heard Mr. Mathiasen testify that he 
did not make any statement about a dog or his 
brakes being jammed or the dog of his brakes 

30 being jammed f 

40 

Mr. Chance: I object as immaterial 
whether he heard it or not. 

Q Did you hear him make any such state-
ment at that time f A What kind of a state-
ment f 

Q ( Question read.) Answer yes or no. A 
Still, I don't understand it. 

Q (vVithdraw the question.) 
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Q When Mr. Mathiasen was talking over the 
telephone to someone did you hear him say that 
his brake was jammed or the dog of his brake 
on his truck was jammed, or words to that effect f 
A He called up on the telephone and asked for 
someone and then he said-

:Mr. Chance: I object. 

Q Did you or not 1 A He said the dog 
caught and he had to hit it with a wrench and 
pull at it. 

Q This truck you were driving, did that have 
any name on it f A I don't recall if it did or 
not. 

Q (By the Court.) Who owned that truckf 

10 

A As far as I know Mr. Trubin owned the 20 
truck. 

Q You did not own itf A No, sir, I don't 
know who owned it. 

Q Who was to pay you the $4 f A Mr. 
Gluck was to pay me the $4. 

Q On that trip were you to do anything else 
besides drive the truckf A No, sir. 

Q You were not to do anything else, just 
simply drive from there and backf A Yes, sir. 

Q He was to give you $4 for doing that f 
A Yes, sir. 

Cross exa1nination by ~Ir. Chance. 

Q, You did not have any relations of any 
kind with Mr. Trubin, did you 1 A No, sir. 

Q Your relations were entirely with Glucld 
A Yes, sir. 

80 
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Re-direct exa,mination by Mr. Levitan. 

Q Did you say to Mr. Mathiasen at the police 
station that you were going kind of fast 1 

Mr. Chance: I object. 
10 (Withdraw it.) 

ISADORE J. TRUBIN, sworn 1n behalf of 
plaintiff, in rebuttal. 

Direct examination by Mr. Levitan. 

Q Where do you live 1 A Red Bank. 
Q ""\Vhat is your business 1 A Phonographs, 2 O pianos and office supplies. 

30 

Q Do you remember this day, the 28th day 
of October, 19221 A I do. 

Q Do you remember where your truck was 
going on that day? A I do. 

Q Where 1 A Long Branch. 

Mr. Chance: I object to this as not re-
buttal. 

Q Who is the owner of that truck 1 A I am. 
Q Was your name on it? A Yes. 
Q What was the name on the truck? A 

Trubin 's, Office Supplies, Phonographs and 
Pianos. 

Cross exarnination by Mr. Chance. 

Q Did you rent this truck to Mr. Gluck1 A 
I haven't loaned it to him, it was a business ar-

40 rangement. 
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Q On the date of this accident was the driver 
of that truck in your e1nploy? A He was not. 

Q W.as it part of your business arrangen1ent 
that you would let Mr. Gluck have that truck to 
use in his business and him to hire a chauffeur 
for it? A To use in my business. 

Q In Gluck 's business 1 A Gluck was only 
my business. 

Q Was Gluck an independent contractor 1 A 
He was. 

Q As such independent contractor you loaned'. 
this car or permitted Mr. Gluck to have this car1 
A Yes, sir. 

Q Had you any control whatever over what 
the driver of that car did at the time of the acci-
dent 1 A None. 

Q Was that a n1atter solely for :Mr. Gluck 
and the driver 1 

Mr. Levitan: I object as leading. 
The Court: Sustain the objection. 

A I didn't know Mr. Gluck had a driver. 
Q You did not know Dwight was going to 

drive 1 A No. I saw Dwight around, but I 
didn't know he was going to drive. 

Q You knew you were not going to pay 
whoever did drive~ A I knew that. 

Re-direct exam.ination by Mr. Levitan. 

Q In your working arrangement there was 
an arrangement between you and Gluck for the 
compensation of the chauffeur of this car? A 
There was not. Could I be permitted to state 
exactly what the arrangen1ent was? Mr. Gluck 
can1e to ask n1y perinission for t-wenty per cent. 
of all sales for the nsc of his truck. On the 
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~fonday of the week he came to ask he explained 
to me his truck was not able to be used and he 
should use my truck and the arrangement was 
fifty per cent. and he uses my truck. 

Q (By the Court.) Was there anything said 
about a chauffeur~ A Nothing whatever. He 

10 was to have my truck 
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Re-d .irect examination by Mr. Levitan. 

Q Gluck was to use that for your exclusive 
business~ A Yes, sir. 

Q Gluck had nothing else to do except work 
for you 1 A Work for me. 

Plaintiff rests. 

Defendant rests. 

Mr. Chance: I respectfully move for the 
direction of a verdict on the ground that it 
appears from the evidence of the document, 
the letters of administration offered in evi-
dence that there was no proper administrator 
for two years from the date of the deceased 's 
death, and that this case was not properly 
instituted. 

Also on the ground that there has been 
an adjustment between Trubin Brothers and 
the plaintiff as appears by the docun1ent in 
the case and on the further ground there is 
a variance in that the allegation of the com-
plaint is that the truck of the · Castles Ice 
Cream Company was operated and propelled 
at a high rate of speed, and so forth. 

On the fourth ground there is no evidence 
at all of negligence on the part of the de-
fendant. 
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And on the fifth ground there is contribu-
tory negligence clearly shown here on the 
part of the driver of this car, who was the 
employee of Gluck. 

The Court: The motion will be denied. 
Defendant's counsel prays an exception 

to this ruling of the Court. 
Exception noted as ground of appeal. 

Mr. Chance sums up for the defendant. 
Mr. Levitan sums up for the plaintiff. 

COURT'S CHARGE T'O JURY. 

The Court charges the jury as follows: 

MOUNTAIN, J. 
The action which has been tried before you 

is an action brought under a statute in this 
State known as the Death Act. I will explain 
that act to you a little later. 

The plaintiff is the administratrix ad prose-
qu,endum, that is, the representative of_ the ~e-
ceased for the purpose of prosecuting this act10n 
aO'ainst the defendant, Castles Ice Cream Com-
p:ny, on the theory that the defendant by its 
employees or servants was negligent and the 
negligence of those servants of the defendant 
proxin1ately caused the death of Emil L. Gluck 
and further than that, that there was no con-
tributory negligepce on his part. . 
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The real bone of the trial is negligence; negh-
o·ence in the operation of motor vehicles and that 
~ill be th e subject of your inquiry. To prove 
that, the plaintiff, after filing certai~ ~leadings 
in court upon which issue has been Joined, has 40 
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adduced certain evidence of facts before us. 
The plaintiff alleges that Emil Gluck was on 
October 28, 1922, in the business of selling vic-
trolas on a commission, and at the time in ques-
tion he was at Red Bank, New Jersey. The 
accident which resulted in his death took place 

10 at the intersection of Broad street which runs 
north and south in Red Bank and Bergen Place, 
which runs east and west. It has been related 
to us that Emil Gluck desired to go to Long 
Branch. In the narration of the testimony you 
must not take my memory of it if yours differs 
with my recollection, because you are to decide 
all questions of fact. For the purpose of going 
to Long Branch, Mr. Gluck, who was employed by 
one Isadore J. Trubin, borrowed Mr. Trubin 's 

2 0 Ford truck, a light truck and hired a man named 
Herman S. Dwight to drive it and on the date 
in question with the truck which he had bor-
rowed from his employer and with Mr. Dwight 
at the wheel he proceeded in a southerly direc-
tion on Broad street in Red Bank. When they 
came to the intersection of that street with 
Bergen Place this truck came into collision with 
an ice cream truck of the defendant and Emil 
Gluck was killed. How did the collision take place 

30 according to the plaintiff's story1 One of the 
witnesses called on behalf gf the plaintiff was the 
man at the wheel, the man whon1 Gluck had hired 
at $4 a day to take him to Long Branch and 
bring him back; his nan1e was Herman S. Dwight 
and he said that at that time there were four 
1nen in the car, I(antor, DeMarco, Gluck and him-
self; that it was about twenty minutes of twelve, 
almost noontime, and that as he approached 
Bergen Place and Broad street driving in a 
southerly direction he was going at a speed 

40 which he estimated was twenty-five miles an 
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hour. He testified that he made an observation 
to the right and left and in connection with that 
observation he said he looked to the left and 
he saw nothing and then he looked to the right. 
When he did see the Castles Ice Cream truck, 
according to his testimony, it was directly in 
front of him going in a westerly direction. He J O 
testified that there ·was a certain distance be-
tween the rear of the Castles Ice Cream truck 
and the easterly side of Broad street and then, 
as to what happened he said that he ran into 
the tailboard of this truck and that his machine 
went across the street, that is, to the easterly 
side of Broad street and stopped at the left-
hand curb. He gave us his estimation of the 
distance between the defendant's truck and the 
automobile when he first saw the truck as a 2 o 
distance of twelve feet nine and one-half inches. 
He told us that he thought the truck stopped 
within about two feet. He also told us that 
Broad street was wide enough for five cars and 
he testified that two ca~s could have passed be-
tween the rear of the truck and the part of 
the street over which the defendant's truck had 
passed as he approached it. 

Let us now turn to what the defendant has to 
say. The defendant was driving a truck and 30 
Mr. Mathiasen was the chauffeur in charge of 
it. It was a five and a half ton Packard truck 
and he said he was going west on Bergen Place 
at about ten or twelve miles an hour. That he 
made an observation and he saw the Ford auto-
n1obile coming towards him, but that he had 
plenty of time to cross the street and proceeded 
tu cross it and held his hand out as a signal. 
He said the front of his truck was half way 
over the streets and on the left-hand sid e when 4 0 
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it was struck. He gave as his estimation the 
distance between his truck and the Ford when 
he first saw it as 200 to 220 feet. He also testi-
fied, I think, that he traveled in his opinion 
thirty-five feet while this Ford traveled 220 
feet. Mathiasen testified that he saw no lessen-

1 O ing in the speed of this Ford car and McCarron, 
another witness called by the defendant who was 
driving another car on the street and was passed 
by this Ford, testified that he saw no lessening 
of the speed of the Ford car. McCarron also 
tells us that the defendant's truck was coming 
.across the intersection of these two streets slowly 
and that it was half way across when the acei-
dent occurred and that the Ford hit the corner 
of the tailboard of the truck. 

20 Another witness called by the defendant was · 
sitting in an automobile which I understood 
was parked near the intersection of these streets; 
that witness was Emma A. VV ood. She said she 
was reading and her attention was attracted by 
the approach of the Castles Ice Cream truck and 
she looked at it as it crossed the road, that is, 
as it crossed B

1
road street. She said she saw 

the driver of that truck raise his hand and she 
saw the driver of the Ford car, in which the 

3 0 deceased was riding, coming very fast towards 
the truck, and she said the Castles Ice Cream 
truck as half way across when the accident 
happened, and she states, as I recollect her testi-
mony that she heard a whistle or a horn or 
signal which she thought was given by the driver 
of the Castles Ice Crean1 truck. She also testi-
fied that the truck did not stop before the col-
lision; my recollection is that the driver of this 
Ford car, Mr. Dwight, told us that this truck 
did stop before the collision. 40 
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The mere happening of an accident never 
should be the basis of a successful suit at law 
unless negligence is proved. The plaintiff in 
this case has the burden of proving that the de-
fendant, by its servants or employees, in the 
management and operation of that truck at that 
time and at that place, v1·as negligent. The bur-
den of proof being upon the plaintiff, what is 
the law which governs the case? What has the 
plaintiff to prove? The com1non law which ex-
ists in this State today requires the driver of 
every vehicle, as it required the drivers of those 
vehicles ·which were in this accident, to exercise 
such care as a reasonably careful and prudent 
man would have exercised under similar condi-
tions. That was the duty which reposed upon 
Mathiasen and reposed upon Dwight. The 
common law, which I have referred to, 
has additional duties imposed upon it by 
legislative action and specifically by a statute 
passed in 1915, which we know in this State 
as the Traffic Act and that act provides, among 
other things, that in places where the houses are 
on an average of less than one hundred feet 
apart in the built-up portion of the city or 
to,vn a speed twelve miles an hour shall not be 
exceeded. That act provides that every driver 
of a vehicle approaching the intersection of a 
street or public road shall grant the right of 
way at such intersection to any vehicle approach-
ing from his right, but, gentlemen of the jury, 
this section of the Traffic Act which I have last 
referred to does not give an automobile driver 
approaching from the right an arbitrary right of 
way; it does not relieve him from his duty of 
using reasonable care to avoid colliding with 
another automobile should its driver disregard 
sue h right; in other ,Yords, this section of the 
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Traffic Act is not intended to provide an ex-
clusively hard and fast rule applicable to all 
hazards and in all situations regardless of actual 
conditions and thus liberate from responsibility 
one who adheres to the regulation and is other-
wise reckless and indifferent. 

Now, let us turn to the facts for a moment, 
bearing in mind also that a mere infraction of 
the Traffic Act is not of itself negligence. If 
both of these drivers had to exercise reasonable 
care in view of the duty imposed upon them by 
.common law and the obligations imposed by the 
legislature, how are you going to search to find 
out whether or not they did? vV ell, there are 
many things you will consider and probably 
among others you will remember that apparently 
it was almost midday, and there is no question 
as to visibility; you will recall exactly how the 
place was described where the accident happened 
as indicating what observation a man could make 
and how far he could see as he approached the 
cross roads. You will take into consideration 
the speed of these two vehicles as they a p-
proached the cross roads as indicating reason-
able care or otherwise. You will take into con-
sideration whether or not signals were given; 

30 you will take into consideration probably, under 
the evidence, the question as to which vehicle 
reached the crossroads first, because generally a 
vehicle that reaches the crossroads first, if all 
things are equal, has the right of way. You will 
take into consideration how far these two ve-
hicles went after the collision as indicating how 
fast they were going, or perhaps how recklessly 
they were being driven. You will take into con-
sideration how the two drivers were maneuver-
ing the two vehicles at the time of the collision. 

4 0 Arnong other things required in the exercise of 
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reasonable care, of course, is reasonable observa-
tion and naturally your inquiry will be directed 
towards the observation made by the two drivers. 
If we refer to the testimony we find that Herman 
S. Dwight, who was driving this Ford car gives 
testimony, among other things as to his looking 
to the right and looking to the right and then 
seeing this Castles Ice Cream truck directly in 
front of him at a distance he estimates as twelve 
feet nine and one-half inches. What was the 
character of his observation if he looked to the 
left and he looked to the right and then, or per-
haps shortly thereafter saw this truck at the dis-
tance I have indicated directly in front of him? 
Did he look or was the observation he made 
inefficiently and did the speed at which he wa ;:; 

, driving have anything to do with it? Where 
was he on the road? If his car was under con-
trol and his observation was efficient why wasn't 
it possible for him to have passed in the rear of 
this truck with the room that has been indicated ? 

On the other hand, turning to the defendant's 
employees, you have and should make the same 
test as to reasonable care, the test as to the ob-
servation made by the driver of the defendant's 
truck and vYhether it was or was not an efficient 
observation. He testified he thought he saw this 
Ford and he testified as to the distance from the 
intersection or fron1 his truck to the Ford and 
the fact that he thought he had plenty of time to 
go over. Then, there was testimony that may in -
dicate to you that he thought the Ford was not 
lessening its speed and he put his hand out. 
From what he did you must determine as to his 
speed and as to whether he maneuvered his em-
ployer's truck in a reasonably careful and pru-
dent manner. 
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I have detailed this testimony, as I recall it, 
because as I said in the beginning negligence is 
the gist of this action and the negligence of the 
two drivers are particularly subject to your 
scrutiny and both of the drivers, operation as 
indicating or not indicating negligence, are im-
portant, because of the relationship which Her-
man S. Dwight bore to Emil Gluck. Emil Gluck 
had a borrowed car. Emil Gluck hired Dwight at 
$4.00 a day. He was going to Long Branch and 
I think Dwig·ht was hired for two days. This 
was the second day of his employment. This was 
a casual engagement between Gluck and between 
Dwight in which Gluck was the employer and 
D,vight was the employee; in which Gluck was 
the master and Dwight was the servant and if 
Dwight, in the operation of that Ford car was 
negligent, Gluck's widow in this case or Gluck's 
administratrix cannot recover a cent, because the 
negligence of Dwight is imputed to Emil Gluck. 
vVhy is that 1 Well, if a man hires a .chauffeur 
and he runs into somone else and he concludes 
to sue the person with whom he has had the acci-
dent, you can easily see that the defendant, if he 
or she can prove that the chauffeur was negli-
gent, can foreclose that man's right to recover 
anything because the master is responsible for 
the servant's lack of care. If I employ a chauf-
feur and he runs into an automobile owned by 
you I cannot recover if my chauffeur is negli-
gent. He is under my employ, under my direc-
tion. I do not tell him how to run the car; I hire 
him for that purpose; I may tell him when to 
start and when to stop and where to take me, 
but the operation of the car is for him acting 
as my servant or employee. 
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If you find as a matter of fact, I charge you, 
that Herman S. Dwight was negligent in the 
operation and control of this Ford car, that dis-
poses of this action at once and your verdict 
must be for the defendant. Obviously, if you 
find that Herman S. Dwight was negligent and 
the operator of the defendant's truck was negli-
gent your verdict must be for the defendant. The 
l)luden of proof is upon the defendant to prove 
the contributory negligence of Herman S. 
Dwight. 

Now to come to the act under which this suit 
is brought. At common law, in a case like this 
there would have been no remedy whatever, but 
liy statute both in England and in this country 
and most of the States the law now is that where 
a person comes to his or her death under cir-
cumstances which would have given a right of 
action in his or her favor if the accident had not 
resulted in death, the personal representative-
in this case the administratrix-may sue on be-
half of the widml\· and next of kin to recover 
what1 To recover your estimate of the probable 
pecuniary loss inflicted upon them by the death 
of the deceased in dollars and cents. You can-
not allow any damages for sentiment or grief, or 
anguish or pain or suffering. What would the 
deceased have been worth to the widow and chil-
dren in this case pecuniarily if death had not 
ensued at that time 1 The widow is now forty-
one years old, and I think at the time of his 
death there ·was testimony that Emil Gluck was 
thirty-five. I understand there are now two chil-
dren, one fifteen and the other seven and a half 
years of age. There is testimony that at one 
time Gluck earned $100 a week and at that time 
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he gave $90 a ·week, I think, to his wife, and at 
another time he earned $75 a week and I think 40 



10 

20 

108 
Charge to Jury. 

it was his latter employment when he gave $60 a 
week to his wife. 1Vhat is the sum which durino-o 
the joint lives of these people would have come 
to them from Emil Gluck! Of course, you can 
see that it is full of uncertainties and it is. Emil 
Gluck might have died a week later from some 
other cause, or he might have lived until the 
present time, but these uncertainties must be 
taken into account by you, and if you find for the 
plaintiff, in the course, then, of your delibera-
tions I presume you will arrive at some sum of 
money. A moment's thought and you will realize 
then that that sum of money is too large, be-
cause it represents the sum which would have 
come to Fannie Gluck and these two children 
during the joint lives of themselves and Emil 
Gluck and that sum must be commuted to a cap-
ital amount which will represent the present 
value of that future expectation and that is the 
sum to which the plaintiff is entitled if she has 
made out a case and is entitled to anything. 

I have been asked to charge on behalf of the 
respective parties some requests. I will take up 
the plaintiff's requests first. 

I will deny the first, second, third and fourth 
30 requests of the plaintiff. I will charge the fifth. 

40 

5. '' If you find that one or more of the en1-
ployees of the defendant or either of them was 
guilty of negligence, then the negligence of the 
servant or employee is construed as the negli-
gence of the defendant.'' 

6. "The evidence is uncontradicted in this 
case as to the plaintiff's pecuniary damages.'' 
That is, not that the plaintiff is entitled to pe-
cuniary damages, but as to the amount indicated 
by Mrs. Gluck when she testified. 
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The seventh request of the plaintiff to charge 
appears to have been withdrawn. The eighth I 
will deny. 

I have been asked to charge on behalf of the 
defendant and do charge as follows: 

1. "Mere proof that Mr. Gluck died as the 
result of a collision does not entitle plaintiff to a 
verdict.'' 

The second request to charge I have charged. 
'rhe third I will deny. The fourth I will charge. 

4. "If the driver of the car in which Mr. 
Gluck rode was his employee, any negligence on 
the part of such driver would be imputable to 
Mr. Gluck, and if such negligence on the part of 
the driver of the car in which Mr. Gluck rode 
contributed to the accident, it would prevent re-
'~overy by the plaintiff in this action.'' 

The fifth I will deny. The sixth I will charge. 
6. '' The plaintiff is not entitled to recover 

any damages if any negligence on the part of 
Mr. Gluck contributed to the proximate cause of 
the collision involved in this action.'' 

The seventh I will charge. 
7. "In determining whether the Ford car in 

which 1\1:r. Gluck rode was being driven at a 
dangerous and unlawful speed you may consider 
the distance that car traveled after the collision 
before it stopped." 

The eighth I will charge. 
8. '' In determining whether the Ford car in 

which Mr. Gluck rode was being driven at a dan-
gerous and unlawful speed you may consider the 
damage done to it by its striking defendant 
Castles Ice Cream Company's car, as well as all 
other evidence bearing on the violence of the col-
lision.'' 
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The ninth and tenth I will deny. The eleventh 
[ will charge. 

11. '' The fact that the Court has stated the 
rules of law relating to damages in cases of this 
kind must not be taken by you as an indication 
that the law requires you to give damages in this 
t'ase. '' 

The twelfth I will charge. 
12. "The fact that the Court has denied mo 

tions for a non-suit and for direction of a verdict 
should not influence you in arriving at a verdict. 
These decisions do not mean that the plaintiff is 
entitled to a verdict. Their significance so far as 
you are concerned is that the Court held that the 
case presents questions to be determined by thA 
jury." 

The thirteenth I will charge. 
13. '' The plaintiff has the burden of proof. 

She must prove the case by a preponderance of 
the evidence.'' 

( The jury retires.) 

Mr. Levitan: I respectfully pray an exception 
to your Honor's refusal to charge the plaintiff's 
first, second, third, four and eighth requests to 
charge. 

Exception noted as ground of appeal. 
Mr. Levitan: I respectfully pray an exception 

to that part of your Honor's charge wherein your 
Honor stated, ·'then, he thought that the Ford 
was not lessening his speed and he put his hand 
out,'' referring to the testimony of Mathiasen, 
the driver of the Castles ice cream truck. 

Exception noted as ground of appeal. 
1'Ir. Levitan: I respectfully pray an exception 

to your Honor's charge wherein you refer to the 
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relationship of Dwight and Gluck wherein your 
Honor stated that Gluck was the master and 
Dwight was the servant and if Dwight was negli -
gent that Gluck could not recover, the negligence 
of Dwight being imputed to Emil Gluck. With 
reference to that the Court also stated in its 
charge, to which I except, '' That I .charge you 
if Dwight was negligent then your verdict 1nust 
be for the defendant; also if both were negligent 
the driver of the truck and Dwight, your verdict 
1nust also be for the defendant.'' 

Exception noted as ground of appeal. 
Mr. Chance: I respectfully pray an exception 

to your Honor's refusal to charge the third re· 
quest to charge of the defendant. 

Exception noted as ground of appeal. 
Mr. Chance : I respectfully pray an exception 

to your Honor's refusal to charge the fifth re-
quest of the . defendant. 

Exception noted as ground of appeal. 
Mr. Chance: I respectfully pray an exceptio11 

to your Honor's refusal to charge the ninth re 
quest to charge of the defendant, and the tenth 
request to charge. 

Exception noted as ground of appeal. 
Mr. Chance : I respectfully pray an exception 

to that part of the Court's charge where it "\\'as 
said in effect that the negligence, or absence oJ 
it on the part of the defendant's driver must be 
determined from what he said and did. The 
point of this exception being it leaves out of con-
sideration ·what the other witnesses have said. 

Exception noted as ground of appeal. 
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PLAINTIFF'S REQUESTS TO CHARGE. 

1. If you find that both drivers are equally 
guilty of negligence in this case, then you must 
find your verdict for the plaintiff and assesses 
the damages. Denied. 

2. If you find that both drivers are guilty of 
negligence but you cannot determine the degree 
of each particular one, then I charge you that 
your verdict n1ust be for the plaintiff. Denied. 

3. If you find that the accident was caused 
by the negligence of one driver through the con~ 
tributory negligence of the other one, then I 
charge you that your verdict must be for the 
plaintiff. Denied. 

2 o 4. If you find that the defendant's driver was 
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guilty of negligence without the other driver con-
tributing thereto, then I charge you that your 
verdict must be for the plaintiff against the de-
fendant who was negligent. Denied. 

5. If you find that one or more of the em-
ployees of the defendants or either of them was 
guilty of negligence, then the negligence of the 
servant or employee is construed as the negli-
gence of the defendant. Cha,rged. 

6. The evidence is uncontradicted in this case 
as to the plaintiff's pecuniary damages. 

Charged. 

8. You must find ~hat the plaintiff's intestate 
in this case was in no way guilty of contributory 
negligence. The only question as to negligence 
that you must decide is was the truck driver 
negligent. Denied. 
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DE ·FE'NDANT'S REQUESTS TO CHARGE 

1. Mere proof that Mr. Gluck died as the 
result of a collision does not entitle plaintiff 
to a verdict. Charged. 

2. The provision of the Traffic Law requir-
ing drivers of vehicles approaching the intersec-
tion of a street to give the right of way to a 
vehicle coming from the right relieves drivers 

. of no duty of care imposed on them before the 
passage of that law. One approaching a cross-
ing must still look to the left with reasonable 
care as well as to the right and if the vehicle 
approaching from the left reaches the crossing 
first it has the right of way. The statute can 
only apply when the two cars reach the cross-

10 

ing simultaneously and when one car is already 2 0 
at the crossing the other has no right to run 
into it. 

3. The driver of the car in which Mr. Gluck 
rode was negligent if he did not have his car 
under such control as to be able to stop it, or 
to immediately slacken its speed, if that was 
the only way a collision with another vehicle 
could be avoided. Denied. 

4. If the driver of the car in which :Mr. 30 
Gluck rode was his employee, any negligence on 
the part of such driver would be imputable to Mr. 
Gluck, and if such negligence on the part of the 
driver of the car in which Mr. Gluck rode con-
tributed to the accident, it would prevent re-
covery by the plaintiff in this action. Charged. 

5. If the automobile in which Mr. Gluck rode 
was driven at a dangerous and unlawful speed 
and such speed was the proxirn::itP cause of the 
collision, ~Ir. 0 lnck was guilty of negligence 40 
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which bars the right of his widow to a verdict, 
if he failed to protest to the driver at the speed 
of the automobile in which he was riding. 

Denied. 

6. The plaintiff is not entitled to recover 
any damages if any negligence on the part of 
Mr. Gluck contributed to the proximate cause of 
the collision involved in this action. Charged. 

7. In determining whether the Ford car in 
which Mr. Gluck rode was being driven at a 
dangerous and unlawful speed you may consider 
the distance that car travelled after the collision 
before it stopped. Charged. 

8. In determining whether the Ford car in 
which Mr. Gluck rode was driven at a dangerous 

2 0 and unlawful speed you may consider the damage 
done to it by its striking defendant Castles Ice 
Cream Company's car, as well as all other evi-
dence bearing on the violence of the collision. 

30 
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Charged. 
9. If the proximate cause of the collision in-

volved in this case was inability on the part of 
the driver of the Ford car in which Mr. Gluck 
rode to stop his car, and such inability to stop 
it was due to the fact that the car was com-
paratively new and worked hard, the plaintiff is 
not entitled to a verdict against the defendant 
Castles Ice Cream Company. Denied. 

10. If the evidence is not more consistent 
with negligence on the part of the Castles Ice 
Cream Company than with the absence of it, then 
the plaintiff is not entitled to a verdict against 
the def end ant Castles Ice Cream Company. 

Denied. 
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11. The fact that the Court has stated the 
rules of law relating to damages in cases of this 
kind must not be taken by you as an indication 
that the law requires to give damages in this 
case. Charged. 

12. The fact that the Court has denied motions 
for a non-suit and for direction of a verdict 
should not influence you in arriving at a verdict. 
,These decisions do not mean that the plaintiff is 
entitled to a verdict. Their significance so far 
as you are concerned is that the Court held that 
the case presents questions to be determined by 
the jury. Charged. 

13. The plaintiff has the burden of proof. 
She must prove the case by a preponderance of 
the evidence. Charged. 

VERDICT. 

The jury returned a verdict in favor of the de-
fendant Castles Ice Cream Company and against 
the plaintiff Fannie Gluck, administratrix ad 
proseq_uenditm, etc. 

] 0 
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NOTICE AND GROUNDS OF APPEAL. 

Filed September 13, 1927. 

NEvV JERSEY SUPREME COURT 

ESSEX COUNTY 

FANNIE GLUCK, administratrix 
ad prosequendum of the Es-
tate of EMIL GLUCK, deceased, 

Plaintiff-Appellan.t, 

vs. 
CAsTLEs IcE CREAM CoMPANY, 

Def endarnt-Respondent. 

Action 
a.t Law. 

Notice and 
Grownds 
of Appeal. 

To Kellog & Chance, Attorneys for Defendant. 

Sirs: 
PLEASE TAKE NOTICE that the plaintiff in the 

above-entitled cause appeals to the Court of 
Errors and Appeals in the, last resort in all 
causes in New Jersey, from the whole of the 
judgment entered in this cause, on the follow-
ing ground, to wit: 

1. Because the Supreme Court erred in ren-
3 O dering judgment for the defendant instead of the 

,plaintiff, in that, 

40 

A. The Court erroneously excluded the fol-
lowing evidence: 

Mr. Herbert S. Dwight, a witness sworn 
in behalf of the plaintiff, was asked by Mr. 
Levitan on re-direct examination: 

You say you made another statement to 
some company, someone representing the 
Castles Ice Cream Company 1 
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Mr. Chance objected and Court sustained 
the objection . (See page 47 of state of 
case.) 

Exception noted as ground of appeal. 
Mr. Herbert Dwight was then asked the 

following question by Mr. Levitan: 
Did you say you made a statement to some 

Insurance Company1 I don't know what 
Insurance Company it was. He said he 
wanted it for insurance. 

Mr. Chance: I object to that, and ask 
that it be stricken out. That has no bearing 
on us at all and there is nothing shown to 
connect the Castles Ice Cream Company at 
all. 

10 

The Court: Sustain the objection, if the 2 0 sta ten1ent is not in court. ( See page 48 of 
state of case .) 

Exception noted as ground of appeal. 
Q. Is that a correct copy of everything 

you said 1 A It was a typewritten copy 
and I told him to make corrections on it. 

Q In whose handwriting are those cor-
rections 1 A This one here is mine (indi-
cating) and the rest I told someone to put in. 

Q They were made under your direction 1 3 o 
A Yes, sir. 

Mr. Levitan: I offer the statement in evi-
dence. 

Mr. Chance: I object to his offer as 
nothing has been asked this witness about 
this statement. 

The Court: How is that evidential on 
re-direct or if it was direct. 

Overrule the off er. 
Exception noted as ground of appeal. 40 
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B. The Court erroneously admitted certain 
evidence. 

Mr. N ells C. Mathiasen, a witness sworn 
in behalf of the defendant was asked by Mr. 
Chance: 

Did Mr. Dwight make a statement that 
his car was a new car and that it worked 
hard therefore preventing him from stop-
ping in time to avoid the accident? 

Mr. Levitan: I object to that. 
The Court: I will admit it. 
( See page 5 7 of state of case.) 
Exception noted as ground of appeal. 
Frank McCarrop, a witness sworn in be-

half of the defendant was asked by Mr. 
Chance the following question: 

Did you see any lessening of speed on the 
part of the car driven by Mr. Dwight before 
the collision? 

Mr. Levitan: I object as leading. 
The Court: I will admit it. 
( See page 69 of state of case.) 
Exception noted as ground of appeal. 

3 0 C. The Court erroneously refused to charge 
the plaintiff's first, second, third, fourth and 
eighth requests, which are as follows: 

1. If you find that both drivers are equally 
guilty of negligence in this case, then you must 
find your verdict for the plaintiff and assesses 
the damages. 

2. If you find that both drivers are guilty of 
negligence but you cannot determine the degree 
of each particular one, then I charge you that 

40 your verdict must be for the plaintiff. 
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3. If you find that the accident was caused 
by the negligence of one driver through the con-
tributory negligence of the other one, then I 
charge you that your verdict must be for the 
plaintiff. 

4. If you find that the defendant's driver was 10 
guilty of negligence without the other driver 
contributing thereto, then I charge you that 
your verdict must be for the plaintiff against 
the defendant who was negligent. 

8. You must find that the plaintiff's intestate 
in this case was in no way guilty of contributory 
negligence. The only question as to negligence 
that you must decide is was the truck driver neg-
ligent. 

Exception noted as ground of appeal. 20 

D. The Court erroneously charged as follows: 

:Mr. Levitan: I respectfully pray an ex-
ception to that part of your Honor's charge 
wherein your Honor stated, "then he thought 
that the Ford was not lessening his speed 
and he put his hand out," referring to the 
testimony of Mathiasen, the driver of the 
Castles Ice Cream truck. 

Exception noted as ground of appeal. 
Mr. Levitan: I respectfully pray an ex-

ception to your Honor's charge wherein you 
refer to the relationship of Dwight and Gluck 
wherein your Honor stated that Gluck was 
the master and Dwight was the servant 

30 

and if Dwight was negligent that Gluck 
could not recover, the negligence of Dwight 
being imputed to Emil Gluck. vVith refer-
ence to that the Court also stated in its 
charge, to ,vhich I except, '' That I charge 40 
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you if Dwight was negligent then your ver-
dict must be for the defendant also if both 
were negligent the driver of the truck and 
Dwight, your verdict must also be for the 
defendant.'' Exception noted as ground of 
appeal. 

Dated: September 12, 1927. 

LEVITAN & LEVITAN, 
Attorneys for Plaintiff-

Appellant. 
ABRAHAM LEVITAN, 

Of Counsel. 

ll SOCT.T.1927 

Arthur W . Cross, Law Printer, 56 -0 7 La!aye.tte Street, Newark, N . J. 

New Jersey Court of Errors and Appeals 

FANNIE GLUCK, administratrix 
ad prosequendum of the Es-
tate of Emil Gluck, deceased, 

Plaintiff-Appellant, 

vs. 
CASTLES IcE CREAM COMPANY, 

Defendant-Respondent. 

On Appeal 
from the 
Siipreme 
Court. 

APPELLANT'S BRIEF. 

Statement of Facts. 

This is plaintiff's appeal from a verdict in the 
Supreme Court in favor of the defendant. 

The facts in this case briefly are as follows: 

The plaintiff's intestate, Emil Gluck, was en1-
ployed as a salesman of phonographs by Trubin 
Brothers, under an agreement whereby Emil 
Gluck was to receive fifty per cent. gross con1-
mission of all sales and also have the use of 
Trubin Brothers' automobile. Out of this fifty 
per cent. commission, decedent, Emil Gluck, was 
to pay for the chauffeur, gasoline and other 
expenses for operating the car. 

On the 28th day of October, 1922, Emil Gluck, 
while delivering some phonographs for Trubin 
Brothers, was riding in Trubin Brothers' auto-
mobile, driven by one Dwight, when it collided 
with defendant's ice cream truck. 

As a result of the collision, Emil Gluck sus-
tained fatal injuries of which he died .a short 
time after the accident. 
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This suit is brought by the administratrix ad 
prosequendu1n of Emil Gluck, against the de-
fendant for negligence resulting in fatal injuries 
to the decedent. The case was tried before a 
jury in the E·ssex County Circuit, and resulted 
in a verdict for the defendant, from which ver-
dict this appeal is taken. 

POINT I. 

The Supreme Court erred in the exclusion of 
certain evidence offered by the plaintiff. 

A. 
I-Ierbert S. Dwight, a witness sworn in behalf 

of the plaintiff was asked by :Mr. Levitan on 
re-direct examination: 

'' You say you made another statement to 
some company, someone representing the 
Castles Ice Cream Company 1 '' 

:Mr. Chance objected and the Court sus-
tained the objection (p. 47, 1. 25, State of 
Case). 

If the statement referred to above, was de-
manded and 1nade at the request of the defend-
ant-respondent, surely it V{ould be binding on this 
defendant and therefore this question was mate-
rial and relevant to the issues involved in this 
case and should have been allowed. This state-
1nent was also evidential to correct testimony 
given by this witness on cross examination. 

Such statement if made at all to the defend-
ant company was made under circumstances 
which would show that it was not brought about 
or induced by acts or declarations of the plain-
tiff-appellant or anyone representing her. 
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B. 
Herbert Dwight was then asked the following 

question: 
'' Did you say you made a state!11ent to 

some insurance company~ I don t kno:w 
what insurance company it was. He said 
he wanted it for insurance." 

:Mr. Chance: I object to that, and ask 
that it be stricken out. That has no bear-
ing 'on . us at all and there is nothing shown 
to connect the Castles Ice Creain Con1-
pany at all. . . . 

The Court: Sustain the obJechon, if 
the statement is not in court (pp. 47 and 
48, Case). Exception noted as ground of 
appeal. 

It was proper to ascertain, if possible, w~ether 
any statement had been ~ade by the witness, 
Herbert S. Dwight, to the insurance company or 
the defendant company, or its representative, f?r 
the purpose of explaining testimony of :he w~t-
ness, showing the conditions under which said 
statements were made. 

C. 
Herbert S. Dwight, a witness, was then shown 

a statement and asked (p. 49, Case, 1. 20) : 
"Is that a correct copy of everything you 

said,,, . 
It was a typewritten copy and I told hnn 

to make corrections on it. 
In whose handwriting are those correc-

tions 1 
This one here is mine (indicating) and the 

rest I told someone to put in. 
d . t· °l They were made under your irec -10n. 

Yes, sir. 
Mr. Levitan: I offer the statement in 

evidence. 
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Mr. Chance: I object to his offer as 
nothing has been asked this witness about 
this statement. 

The Court: How is that evidential on 
re-direct, or if it was direct. 

Overrule the offer. 
Exception noted as ground of appeal. 

If the witness were permitted to state that the 
document shown him was a statement he had 
made concerning the issues involved, it would 
be material and evidential, and probably de-
cisive in the minds of the jury. At any rate the 
jury should have been permitted to see what 
that statement was and have that evidence before 
them in detern1ining the issues involved. To 
exclude it the ref ore was clearly error. 

POINT II. 
The Supreme Court erred in admitting evi-

dence which should have been excluded. 

A. 
Nels C. M.:athiasen, a witness sworn on behalf 

of the defendant, ·was asked on direct exan1ina-
tion on top of page 57, Case : 

"Did JVIr. Dwight make a statement that 
his car was a new car and that it worked 
hard therefore preventing him from stop-· 
ping in time to avoid the accident 1'' 

:Mr. Levitan: I object to that. 
The Court: I will admit it. 
Exception noted as ground of appeal. 

This question was objectionable on several 
grounds: 

1. It was leading. 
2. It called for a declaration which waR 

not binding on the plaintiff's intestate. 
3. It called for a conclusion. 
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4. If it -was asked with the purpose of 
contradicting the plaintiff's witness, then it 
was objectionable on the ground that no 
proper foundation had been laid for it. 

It is respectfully urged that this ruling was 
so flagrantly erroneous and greatly prejudicial 
to plaintiff's case that it requires no further 
argument. 

B. 
Frank 1'1cCn rran, a witness sworn on behalf of 

the def end ant was asked by counsel on direct 
exan1ination on page 69, Case, line 14: 

'' Did you see any ]e~sening of speed_ on 
the part of the car driven by Mr. Dwight 
before the collision 1 '' 

JVIr. Levitan: I object as leading. 
The Court: I will admit it. 
Rxception noted as ground of appeal. 

rrhis question ·was objectionable on the follow-
ing grounds: 

1. Because it was leading. 
2. It called for a conclusion. 
3. There was no :foundation for the quali-

fication of the witness as an expert on speed. 
Undoubtedly the answer "No, sir, I did 
not,'' line 22, was greatly prejudicial to 
plaiutiff 's case and the ruling was therefore 
erroneous. 

POINT III. 

The Supreme Court erred in refusing to charge 
the plaintiff's following requests. 

Among plaiI1tiff 's requests to c]rn rge were the 
follo ·wing (p. 112, Case) : 
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1. If you find that both drivers are equally 
guilty of negligence in this case, then you must 
find your verdict for the plaintiff and assess the 
damages. 

2. If you find that both drivers are guilty 
of negligence, but you cannot determine the de-
gree of each particular one, then I charge you 
that your verdict must be for the plaintiff. 

3. If you find that the accident was caused 
by the negligence of one driver through the con-
tributory negligence of the other one, then I 
charge you that your verdict must be for the 
plaintiff. 

4. If you find that the defendant's driver 
was guilty of negligence without the other driver 
contributing thereto, then I charge you that your 
verdict n1ust he for the plaintiff against the 
defendant who was negligent. 

8. You must find that the plaintiff's intestate 
in this case was iu no way guilty of contributory . 
negligence. The only question as to negligence 
that you 1nust decide is was the truck driver 
negligent. 

All of the above requests were denied (pp. 108, 
109, Case, also 112). 

There is testimony in this case tending to show 
that the driver, Herbert S. Dwight, vvas either 
a fello,, r servant of Emil Gluck, having been im-
pliedly employed by Trubin Brothers, or he was 
engaged by Gluck as an assistant to drive the 
car at Trubin Brother's expense, which came 
out of Gluck 's con1mission, for the exclusive use 
of Trubin Brothers. In other words, Gluck was 
engaged in the business of selling Trubin Broth-
er's phonographs, collecting the money for then1 
and remitting half of the proceeds to Trubin 
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Brothers. Dwight was engaged in the business 
of assisting Gluck, in the carrying out of this 
contract, by driving the car which permitted 
Gluck to deliver the phonographs. The inference 
here is perfectly clear that both Dwight and 
Gluck were engaged in the same enterprise, for 
the same n1aster (Trubin Brothers), and the com-
pensation for both came from the san1e source 
( Trubin Brothers). 

On page 21, Case, lines 29 to 33, llerbert S. 
Dwio·ht was asked and answered the following: 

0 

"Q Do you remember the day of ~Ir. 
Gluck 's death 1 A Yes, sir; I do. 

Q vVhere were you ?n that ~ay1 A I 
went to work that 111orn1ng to dnve for ~Ir. 
Gluck. 

(,) vYhen~ were you driving1 A I was 
dri;ing a car that l\1:r. Gluck used, to Long 
Bra11cli. 

On page 22, Case, lines 3 to 22, he was also 
aske<l the following : 

"Q Do you know where you were going "? 
A Yes, sir. 

Q Who gave you the address 1 A We 
didn't have any address, but we were down 
there the day before. 

Q You knew where you were going when 
you started out1 A Yes, sir. 

Q vVho as driving the car1 A I was 
driving the car. 

Q What, if anything, did Gluck ~ave 
to do with driving 6? A 11r. Gluck didn't 
have anything to do with driving. 

Q You were in control of the car 0? A 
""\:T • 
-1. es, sir. 

Q From where did you start from Long 
Branch 1 A "\Ve left rrrubin 's store. 

Q Where is Trubin 's store 1 A Locate<l 
'' on Broad street. 

The testin1ony further sl10v,1 s that 'l,ruhj 11 

B1·oth0rs allovvPd flw dccecle11t so n1ucl1 rwr-
ccntngc of his C'ornrnissions to vay thc- cl1a11f'fenr 
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and other expenses, therefore in the last analysis 
Dwight was employed by Trubin Brothers. 

On page 96, line 30 ; on page 97, lines 3 to 18, 
and on page 97, line 38 to end, Isadore J·. Trubiu 
testifies as follovvs: 

"Q Who is the owner of that truck 0? A 
I am. 

Q Was your name on it 0? A Yes. 
Q \\ 7hat was the name on the truck f A 

T!·ubin 's Office Supplies, Phonographs au<l 
Pianos. 

Q Was it p3:rt of your business arrange-
n1ent that you would let :Mr. Gluck have that 
truck to use in his business and him to hire 
a chauffeur for it ~ A To use in my busi-
ness. 

Q In your working arrangement there 
was an arrangement between you and Gluck 
for the compensation of the chauffeur of 
this car~ A There was not. Could I be 
permitted to state exactly what the arrange-
in~n~ was~ 1Ir. Gluck came to ask my per-
mission for twepty per cent. of all sales for 
the use of his truck. On the Monday of 
the week he can1e to ask he explained to 
me his truck was not able to be used and he 
should use my truck and the arrangcrnent 
was fifty per cent., and he uses n1y truck. 

9 (By the Court.) Was there anything 
said about a chauffeur~ A Nothing what-
ever. He was to have my truck.'' 

Re-direct examination by 1\1:r. Levitan. 
'' 9 Glu~k was to use that for your ex-

clusive business~ A Yes, sir. 
Q Gluck had nothing else to do except 

work for you 1 A ,Vork for me.'' 
Taking up the proposition that ITerbert S. 

Dwight was a fellow sc'rvant it is a well settled 
rule of law that the negligence of the chauffeur 
Dwight could not be imputed to the defendant, be-
cause under our statute today the Fellow Servant 
Doctrine lrns been abolished and the n0glige11ce 
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of one fellow servant can no longer he imputed 
to another. 

Bro,ckstadt v. 111eltzer, 111 Atl. page 812. 

It is therefore respectfully urged that Dwight's 
employrnent under the testiinony above stated, 
although technically engaged by Gluck, prac-
tically Dvi'ight was the · employee of r_rruhin 
Brothers as the fellow servant of Gluck; both 
being engaged in a common venture 011 rrrubiu 
Brother's business at the tin1e, both delivering 
phonographs for fJ~rubin Brothers. Tlie 011ly 
feature that existed here ,,7hich might be open 
for question was the fact that Gluck paid 
Dwight. But actual pnynient of inoney for serv-
ices is not the proper test of employinent, or 
the necessary rPquisite for the establishnient of 
the relation o E rnaster and servant. rrrubin 
testifies that the reason he agreed to pay Gluck 
fifty per cent. coinn1ission was because Gluck 's 
truek could not be used that day, so rrrubin 
furnished his truck. But the truck needed a 
driver and the driver needed compensation, so 
the seleciioll of the driver and the arnount oE com-
pensation wa8 left to Gluck. But it c1early was 
included in l1is fifty per cent. contract, because 
·when Gluck was through with the payrnent and 
expenses for operating the car and the wages to 
Dwight, his commissions were much less than 
the fifty per cent., so that Dwight at all times was 
legally employed by rrrubin Brothers, and that 
for all practical purposes Dwight and Gluck 
·were f Pllow-serva11ts. 

It is also a well settled rule of law that the 
relationship of niaster and servant may exist 
without any aetua1 contract existing behveen the 
parties. 

In the case of }J,i,ssel v. Ii ay es, reported in 91 
Atl., vage 3:2:2, Justice \\'hile, speaking for the 
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Court of Errors and Appeals, on page 323A, 
says as follows : 

"To constitute the relation of master and 
servant as to third person, it is not essential 
that any actual contract should subsist be-
tween the parties or that cornpensation 
should be expected by the servant. ·while 
the relation of master and servant in its full 
sense invariably and only arises out of a 
contract between the servant and the n1aster 
yet ~uch contract n1ay be either expressed 01! 
!.,111pJiet _The real test as to third person, 

·· 1s whether the act is done by one 
for another, * :;:, "' with the knowledge 
of the l_)erso:1 sought to be charged as 
1naster with lns assent, expressed or iinplied, 
even though there was no request on his 
part to tlrn other to do the act in qncRtion. '' 

This doctrine "\Yas followed in the State of 
Pennsylvania, where it was applied to a case 
analogous to the one S'Ub ju,dice and -where the 
Court said on page 671, Kirk v. Shoic ell-Fn1 <>r 
cC Co., 1:20 Atl. 670: · 

'' The real matter requiring solution is the 
responsibility of the master for the acts of 
~he third party, called by the servant to aid 
1n the business of the former. If this was 
~lone_ by reas?n of some emergency, can 
1mphed authority to employ and bind be in-
ferred.'' 

'' It is. a rule universally recognized that 
!Jie relat10n of master and servant cannot be 
imposed on a person without his consent 
expre_ss or implied. It is upon the exceptio~ 
to tlus general rule, ,vhich is quite as · well 
settled as the general rule itself that the 
plaintiff relies to establish the r'elation of 
n:ast~r and servant in this case. The excep-
tion _is that a servant may engage an assist-
ant 1n the case of an emergency where he is 
unal~le to perform the work alone.'' Byrne 
v. P1,ttsburgh Breioi11g Co., 259 Pa. 357, · 3GJ, 
103 Atl. 53, 54 (L. R. A. 1018 C. 1198). 
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Ju the case of Otf1ne1· v. Perry, reported in 108 
Atl., page 369, ~fr Justice :Minturn, speaking for 
the Supren1e Court, approves of the definition of 
master and servant given by Cyc. 

'' The relation of master and servant exists 
whenever the employer retains the rights to 
direct the n1anner in which the business shall 
be done, as well as the result to be ac-
complished, or in other words, not only what 
shall be done, but how it shall be done.'' 2G 
Cyc, 9GG, and cases cited. 

lt is respPctfnlly urged that since tl1crc ,ras 
a dispute iu the testi1nony as to whether or not 
Herbert S. Dwight ,vas a fellow servant of ]~mil 
Gluck the decedent, an independent contrnctor, 
or an employee of Gluck, it was clearly a ques-
tion for the jury ancl the Court should not have 
passed upon this question as it did in n~fusing 
to charge the plaintiff's requests. 

T11 all the requests to charge, tl1e jury was 
required to pass upon the question of whether or 
11ot Dwight was employed by Trubin Brothers or 
Gluck, or ·what hiR en1ployrnent was This it 
will he observed ,.vas a very vital issue in the 
ease a1l(l 1lie Court committed prejudicial error 
when it took that question from the jury by re-
.fusing plaintiff's requests to charge. 

In the case of Tischler v. Steinl1olt z , 1:22 Atl., 
page 880, decided hy the Court oE Errors arn1 
A p1wnls, l\lr. .T nstice Trenchard speaking for 
that court says on page 882A: 

'' If, however, the evidence is contradictory 
or reasonably subject to contradictory inte1:-
pretations, the question of liability is for the 
jury." J)ora11 v. Tlunnsc11, 7G N. .J. La,,· 
754, 71. At1. 296, J9 L. R. A. (N. S.) 33fj, 131 
Am. St. Rep. 677; llliss el v. 11 ay es, 86 N. ,T. 
Law 348, 91 .A tl. 3:22; ill <>l1a11 v. TF alker CX . 
• J. & A pp.) 117 .Atl. G00. 
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Therefore there was error in the Court's re-
fusal to charge the first, second, third, fourth 
and eighth requests to charge. 

POINT IV. 

The Supreme Court erred in that it erroneously 
charged the jury as follows: 

A. 
The Court in its charge says on pao·e 105 Case 

line 34: 
0 

' ' 

. ". Then, there was testimony that may not 
1nd1cate to you that he thought the Ford was 
not lessening its speed and he put out his 
hand.'' 

rro this charge exception was taken on page 
110, Case, line 33. 

It seems quite apparent that the jury was mis-
lead by this language of the Court. There is no 
explana~ion by the Court that he was quoting 
the testimo:1y of a witness and from all appear-
ance the Jury undoubtedly could have been 
lead to believe that those were the facts in the 
case as found by the Court. The error was 
therefore clearly harmful to the plaintiff and the 
verdict should be reversed on this ground. 

B. 

The ~ourt in its charge to the jury among 
other things said on pa 0·e 106 Case lines 15 to 
24: 

0 
' ' 

"Gluck was the. mast~r and Dwight was 
the servant and 1f Dwight was negligent 
that G_luck co_uld _not recover, the negligence 
of Dwight being imputed to Emil Gluck.'' 

It was clearly a question of fact in this case as 
to whether or not Gluck was th e master or 
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Trubin Brothers, and therefore the Court should 
have left this question to the jury and not in-
structed the jury as it did. 

C. 
rrhe Court in charging the jury sai<l. as fol-

lows (p. 107, Case, 11. 1 to 11): 
'' If you find as a matter of fact, I charge 

you, that Hern1an S. Dwight was n:gligent 
in the operation and control of this Ford 
car that disposes of this action, at once and 
yo~r verdict n1ust be for the defendaut. 
Obviously, if you find that Herman S. 
Dwight was negligent and the operator of 
the defendant's truck was negligent your 
verdict must be for the defendant.'' 

An exception to this '\Yas taken on page 111, 
Case. 

This charge by tl1e Court waR clearly erroneous 
and pr<?jndicial to the plaintiff. rrhe Court did 
not give the jury an opportunity of deciding 
the fact of the employment of Dwight, and 
stated in so many words to the jury that their 
verdict should be for the defendant which was 
highly prejudicial to the plaintiff. 

The mere fact that Dwight was negligent did 
not entitle the defendant to a verdict. If the 
jury found that Dwight v.ras a servant of Trubin 
Brothers the negligence of Dwight could not be 
imputed to the decedent; if the jury on the other 
hand found that Dwight was a fellow servant 
of Gluck, then again the negligence of Dwight 
could not be imputed to the decedent Emil 
Gluck. 

All these questions should have been left for 
tl1e ;jury to decide. 
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Conclusion . 
. It is therefore respectfully urged that th e 
Judgment should be r evers ed and a new trial 
awarded the plaintiff. 

Respectfully submitted, 

LEVITAN & LEVITAN 
' Attorneys for Plaintiff. 

ABRAHA ~I LEVITAN 
' Of Counsel. 

Baker Print ing Co., Law Priutp ·s, 251 l\Iarket St., Newark, N . J. 

New Jersey Court of Errors and Appeals 
FxNNY GLUCK1 Administratrix ad 

Prosequendum of the Estate of 
E~IIL GL UCK1 deceased, 

Plaintiff- 1lpp ellant) 
1)8. 

C'AST'LES ICE CREAM Coi1PANY) 

Defendant -Respondent. 

On A 'ppeal 
from the 
Sitpreme 
Court. 

BRIEF FOR DEFENDANT-RESPO .,.DENT 

This is an appeal from a judgment in favor of 
the defendant in a cause tried at the Essex Circuit 
before Judge :Mountain and a jury . 

FACTS 

The case involYes an automob ile collision that 
took place on October 28th, 1922, as a result of 
which plaintiff's intestate Emil Gluck died ( case, 
page 17, line 28, page 51, line 1). Ile was riding 
in a car driYen by Ilerbert S. Dsdg ·ht ,Yhich col-
lided with this defendant's car. Appellant's brief 
and respondent are not agreed as. to what the evi-
dence shows the re lationship was between plaintiff's 
intestate Emil Gluck and Herbert S. Dwight, who 
drove the automobile in which he rode . That the 
court may see that Emil Gluck ·was an independent 
contractor and Ilerbert S. Dwight was then the 
employee of Emil Gluck, we shall quote testimony. 

Herbert S. Dwight testified: 
Q Where were you on that day? A I 

went to work that morning to drive for :Mr. 
Gluck. 
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Q ,vhere were you driving? · A I was 
driving a car that :i\Ir. Gluck used, to Long 
Ilranch. ( Case, page 21, lines 31 t<? 35.) 

Q Did you say you were working for :Mr. 
Gluck on this day? A Yes, sir; I worked for 
~Ir. Gluck. 

Q In other words, :i\Ir. Gluck was your em-
ployer? A Yes, sir. ( Page 2'6, lines 34 to 
38.) 

Q How many days prior to· the accident had 
you been working for ~ir. Gluck? A n1r. 
Gluck spoke to me one night in the week, and 
asked me if I wanted to drive for him, and I 
said, "YeR.'' I think it was Thursday night; 
he told me to come to· work Friday, and told 
me-

Q "\Yere you out several times? A Yes, 
sir. 

Q You ,Yere engaged for just those two 
days? A Yes, sir. 

Q You haven't received your pay; that is, 
Gluck never lived to pay you? A No, sir. 
( Page 46, lines 31 to, 40; page 47, lines 1 and 2.) 

Q How much did Gluck pay you a day for 
chiving that car that day? A He didn't pay 
me, but I would receive $4.00 for that day and 
the day before. 

Q That is the agreement you made with 
:i\Ir. Gluck, was it? A Yes, sir. (Page 42, 
line 37 to page 43, line 2.) 

Herbert S. Dwight, recalle 'd, testified : 
Q ,Vho was to pay you the $4.00? A :Thir. 

Gluck was to pay me the $4. 
Q On that trip were you to do anything 

else besides drive the truck? A No, sir. 
Q You were not to do anything else, just 
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simply drive from there and back? A Yes, 
sir. 

Q He was to give you $4. for doing that? 
A Yes, sir. 

Q You did not have any relations of any 
kind vdth :i\Ir. Trubin, did you? A No, sir. 

Q Your relations were entirely with Gluck? 
A Yes, sir. (Page 95, lines 25 to 30.) 

Isadore J. Trubin testified: 

Q Did you rent this truck to l\lr. Gluck? 
A I haven't loaned it to him, it was a business 
arrangement. 

Q On the date of this accident was the 
'driver of that truck in your employ? A He 
""·as not. 

Q "\Vas it part of your business arrang ·ement 
that you would let l\lr. Gluck have that truck 
to use in his business and him to hire a chaf-
feu1· for it? A To use in my business. 

Q In Gluck's business? A' Gluck was 
only my business. 

Q "\Vas Gluck an independent contractor? 
A He was. 

Q As such independent contractor you 
loaned this car or permitted ~Ir. Gluck to have 
tbis car? A Yes, sir. 

Q Had you any control whatever over what 
the driver of that car did at the time of the 
accident? A one. 

Q You did not know Dwight was going to 
drive? A No. I saw Dwight around, but I 
didn 't know he was going to drive. 

Q You knew you were not going to pay 
whoever did drive? A I knew that. 

Q In your working arrangement there was 
an arrangement bet""·een you and Gluck for the 
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compensation of the chauffeur of this car? A 
There was not. Could I be permitted to state 
exactly what the arrangement ,Yas? :Mr. Gluck 
came to ask my permission for twenty per cent. 
of all sales f 0l' the use of his ti-uck. On the 
:Jlonday of the -week he came to ask he ex-
plained to me his truck was not able to be used 
and he should use my truck and the arrange-
ment vras fifty per cent. and he uses my truck. 

Q (B!J th e O01trt.) Was there anything 
said about a chauffeur? A Nothing what-
eYer. He ,Yas to have my truck. 

( Pag·e 96, line 38, to pag·e 98, line 10.) 
The trial judge also took the view of defenclant-

respon 'dent as appears from the charge to the jury 
wherein it is said: 

"Emil Gluck hired Dwight at $4.00 a clay. 
He ,Yas gojng to Long Bl'anch and I think 
Dwight "Tas hired for two clays. This was the 
second day of his employment. This was a cas-
ual engagement between Gluck and between 
Dwio'ht in which Gluck "·as the employer and b 

Dwight ,Yas the employee; in which Gluck was 
the master and Dwight was the servant." 

( Case, page 106, lines 11 to 19.) 
J nst how the accident happen eel is not an issue 

on this appeal. However, it may be noted that the 
place of accident ,Yas Broad Street and Bergen 
Place, Red Bank ( case, page 22, line 38) ; that 
Gluck's driver Dwight did not see Castles Ice 
Cream truck approaching the place where the acci-
clen t ha ppenecl ( case, page 27, line 1) al though 
the1·e was nothing to obstruct his view of the a p-
p roach of the Castles Ice Cream truck ( page 28, 
line 30) until he was too close to stop without hit-
ting Castles' truck. Anfl the testimony of 1Ir. lVIc-
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Cari·on ( page 71) and :i\1.rs. Eimma vV ood ( page 62) 
indicates that the car in which Gluck rode, driving 
1·apic1ly, 1·an into the Castles Ice Crea1n Company 
truck. 

'rI1e action was originally started by Fanny 
Gluck, administratrix appointed by the Surrogate's 
Court of Kings County, New1 York, against Castles 
Ice Cream Company, a corporation, and Trubin 
Brothers, a corporation ( see Complaint, page 1). 
Upon objection being urged by the defendants that 
such an administratrix had no standing in this 
State and was not a proper party plaintiff to such 
a suit, an amended con1plaint was filed December 
30th, 1924 ( over 24 calendar months. after Gluck's 
death, October 28th, 1922), in which said Fanny 
Gluck sued as administratrix ad prosequendum of 
Emi l Gluck, deceased, against Castles Ice Cream 
Company, a corporation, and Trubin Brothers, a 
corporation ( amended complaint is at page 5 of 
State of Case). Answer was filed by both de-
fendants and the case can1e on for trial November 
8th, 1926, at which time counsel for the plaintiff 
announced that the case had ,been discontinued as 
against the defendant Trubin Brothers. The trial 
p1·oceeded against the defendant Castles Ice Cream 
Compa ny. The formal discontinuance as to Tru-
bin Brothers was not actually filed until :November 
17th, 1926. Verdict was for the defendant. Plain-
tiff appeals. 

GROUNDS OF APPEA.L 

The questions raised by grounds of appeal of 
plaintiff-appellant are ( 1) as to the exclusion of. 
certa in evidence offered by the plaintiff, ( 2) the 
admission of certain evidence offered by the de-
fendant, ( 3) the refusal of the court to charge cer-
tain things requested by the plaintiff, and ( 4) aR 
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to whether the trial judge erred in making certain 
statements in the charge as delivered. The · details 
of the pertinent grounds of appeal will be taken up 
i.n the argument of the points to which they relate. 

DE 1FENDAN ·T~DE1SP IONDENT'S POINTS 

11,IRiST POINT: THERE, ·vv AS NO ERROR I~ 
':l1HE EXCLUSION O:B1 TH .E E,VIDENiCE l\IEN-
'rIONEU IN APPELLANT'S FIR.ST POIKT: 

SECOND POINT: THERE, ,v As NO ERROR 
I:X TIIE AD)lISSION OF THE EVIDENCE 
)lEKTI ·O:XEiD IN APPELLAr T'S, SECO:X,D 
POINT. 

TlIIRiD POINT: T'HERE " TAS NO EHR.OR, 
IN TIIE H.EF"CSAL TO CHARGE- THE MAT-
TEHiS )lENTIONEiD IN APPELLANT'S THIBD 
POINT. 

FOURTH POINT: APPELLANT'S OBJEC-
TIONS TO THE TRIAL JUDGE'S CHARGE 
ARE \YITIIOUT l\JE,RIT. 

ARG U1l'1E·N'T 

FIR.ST POIXT: THERE \YAS NO ERROR 
IN THE EXCLUSION OF TIIE EVIDENCE 
:i.\lEN1rrIONED IN THE APPELLANT'S FIRS'r 
POINT. 

The matter argued und er appellant's :first point 
is the exclusion by the trial coul't of the following 
question: "You say you made another statement to 
some company, some one 1·epresenting the Castles 
Ice C1·eam Company?" (page 47, line 23). 

This question ·was asked of He1·1be1·t D·wight, a 
,Yitness sworn in behalf of the plaintiff by plain-
tiff's counsel on re-direct examination. On objec-
t.ion it was excluded and properly so. It will be 
sufficient to justify the ruling of the court to men-
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tion the fact that this statement contained an un-
wan·anted assumption of fact, in that the question 
assumes that the party to whom Dwight is supposed 
to ha-re made a statement was "someone represent-
ing the Castles Ice Cream Company ." Dwight said 
nothing of the kind. \Yhat he really said was that 
he made a statement to an insurance man (page 30, 
line 2-1). In view of the discontinuance as to Tru- . 
bin Brothers it is easy to see that plaintiff's coun-
sel might like to make the jury believe the in sur-
._mce man in question represented the Castles Ice 
Cream Company, but as there is nothing in the 
eyjdence to connect the Castles Ice Cream Com-
1~any "'ith him, it was improper for plaintiff's coun-
~el to assume in his question that the man to whom 
the alleged statement "\-Yas made, represented Castles 
Ice Cream Company. Questions assuming facts 
not admitted or p1·oved are improper ( 40 Cyc., 
2J33). Fu1-the1·rnore, the fact that plaintiff's wit-
ness Dwight had said something to somebody as 
io how the accident happened would not make ,Yliat 
li e said evidence against the Castles Ice Cream 
< 'ompany. There are also the further faults that 
it is really no question as all, but an assertion, 
t11at it is too general, that it would contravene the 
n1le against a pai·ty impeaching his m-rn witness 
if it ,-ras intended to bring out that Dwight had 
tt>stified untruthfully on cross-examination, and if 
aRkrd for the purpose of bringing out a different 
statement, no proper foundation was laid for the 
question. Furthermore, the question construed in 
the light of its context would only refer to a " 'rit-
ten statement as wl'itten statements were the sub-
jects under discussion at the time the question was 
asked. As to a written statement of course the 
statement itself would be the best evidence if it 
were admissible at all. Hence this exclusion was 
not error. 
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The next excluded question involved is: ''Did 
you say you made a statement to some insurance 
company? A I didn't know what insurance it ·was, 
he said he ··wanted it for insurance" (page 47, line 
70). In his brief appellant misquotes the ans,Ye1· 
the ,Yitness started to make. The foregoing quota-
tion is taken from the State of the Case. Defend-
mit's counsel objected. "I object to that and ask 
th at it be stricken out. That has no bearing on 
11s at all. There is nothing shovvn to connect the 
Castles Ice Cream Company at all" (page 47). 'rhi s 
question ,Yas properly 0Ye1·-ruled as it contains 
objectionable features pointed out in respect of the 
question last discussed and was irrelevant and im-
mat erial . 

The next exclusion complained of ,Yas the exc]n-
~don of an unsigned paper said to be a copy of a 
"\\Titten statement signed by the plaintiff's witness 
at the office of pl:-1intiff's a.tto1·ney ( Case, page J9. 
line 32). Upon the offer of this co-py of allege(l 
statement the court asked, "How is that evidential 
on re-direct or if it was direct?" ( Case, page 4D, 
line 30.) Plaintiff's counsel made no response to 
tliis (luestion by the court. On the principle that 
one cannot complain on appeal of a matter on which 
he 1loes not make clear to the tdal judge the ground 
of his exception, the plaintiff should not nmY be 
heard to make this objection. 

It should be remembered that the paper was only 
claimed to be a copy, and as admission or rejection 
of seco11dary evidence is a question addressed to 
the uiscretion of the trial court (Longstreth 1;s. 
Korb, 6J N. J. L., 112; J obnson vs . Arn\\ ·ine, 42 
X. J. L., J51) its rejection is no Yalid ground of 
appeal. 

Even if it~ exclusion could be .deemed error 
( ,Yhkh we deny) nothing in the record shO\\'S that 
the plaintiff was prejudiced by the exclusion. The 
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plaintiff did not even have the paper marked for 
i(lentification and it is not in the State of the 
<:use. To justify reversal it must appear that an 
error ,Yas prejudicial to the complaining party, 
which cannot appear on the record in this case. 

li'urthermore the suggestion that the alleged 
copy of a statement should have been admitted on 
re-direct exarnination overlooks tlte purpose of re-
direct examination. Re-direct examination is to 
1·elmt or qualify matters brought out on cross-
exa mination, but so far as this copy of statement 
is concerned the cross-examination elicited nothino' ,-, 
1 hat required rebuttal or explanation by the plain-
tiff. The ,ritness said in substance that he had 
told in court the truth, the same as in the copy 
of statement ('Case, page 45, lines 16-and 17). In 
rie w of that circumstance it would have been merely 
,,nmulative to have admitted on re-direct a copy 
of a statement shmYing the same as the witness 
11a<1 testified. Appellant accordingly was not prejn-
1iced by the refusal of the court to permit sec-

/)rnlary evidence on re-direct to the same effect as 
1·e ,Yitness ha.d already testified on direct arnl 

('l'0ss-examina tion. 
·'here is the further consideration that althono ·h 

there was some inquiry on cross-examination as ~o 
t he conYersation ·when the copy of the alleged \'iTit-

tPn statement was made, there were no questio1rn 
:lR~,ed the witness about the contents of the alleo ·e(l . 

ntten statement and no part of the alleged wdt-
ten statement ,Yas put in evidence by the defendant 
after the cross-examination. It is, therefore diffi-
enlt to c-onc-eiYe on what theory the plaintiff could 
complain of the exclusion of secondary evidence 
( the alleged unsigned copy) especially when he 

~1ade no effort to produce the primary evidence 
I fue original statement), or to account for its non-
pi·oduction and did not even have the alleged copy 
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marked for identification, or made any part of 
the reco1·d so this court could see ,Yhat the discus-
sion was about. Clearly there is no ground for 
reve1·sal in the exclusion of the alleged copy of 
statement. 

POINT 2. THERE ,VAS :NO ERROR IN TIIE 
AD:i\IISSION OF THE EVIDENCE :MEN-
TIONED IN APPELDA'N(f'S SEOOND POINT. 

Appellant objects to the admission of the ques-
tion at the top of page 57. "Diel )Ir. Dwight make 
a statement that his car was a new car and that it 
,rorked ha1·cl, therefore preventing him from stop-
ping in time to avoid the accident?" 

Appellant's objection that it was leading amounts 
to nothing, as leading questions are in the discre-
tion of the court. The objection that it called for a 
declaration not binding upon the plaintiff's inte-
state is false for it called for no,thing of the ldncl, 
and so is the objection that it called for a con-
clusion. Its design was the contradiction of the 
plaintiff's witness and the objection that no proper 
foundation was laid for it overlooks the fact that 
such foundation was laid by asking Dwight, "Dj(l 
you say to him that :your car was a new car and 
that it '\Yorked hard, therefore, preventing you from 
stopping in time to avoid the accident?" (Page 3G, 
line 16 to line 19.) 

Appellant's next exception is to the question 
asked lh·ank :;\lcCarron ( page 69, line 14), "Diel 
you see any lessening of speed on the part of the 
car driven by l\lr. Dwight before the collision?" 

\\Then the question was asked plaintiff's counsel 
objected to it as leading. Now he argues that the 
question was objectionable because it was leading, 
called for a conclusion and because l\lcCarron was 
not qualified as an expert on speed. Of course ap-
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pellant has no right to urge objections now that he 
did not make at the trial, which is sufficient answer 
to the second and third objections now raised. How-
eYer, those obj ections are all frivolous, as leading 
questions are in the discretion of the court, ancl no 
conclusion or expel't . opinion ·was asked. All that 
was asked was a fact to which any witness could 
testify. One does not have to be an expert on speed. 
to tell whether he sees a moving automobile lessen 
it s speed. 

POIXT 3. TIIERE vYAS NO ERROR IN THJ,J 
HEFUSAL TO CH~RGE THE l\IATTERS l\JE~-
TIOXED I~ THE APPELLA '.NT'S THIRD 
POI:XT. 

Under his third point the appellant objects to the 
isefusal of the court to charge the first; second, third, 
.and eighth requests to charge. 

The first, second, third and eighth requests are as 
follo,Ys: 

"1. If you find that both drivers are equally 
guilty of negligence in this case, then you must 
find your verdict for the plaintiff and assesses 
the damages. 

"2. If you find that both drivers are guilty 
of negligence but you cannot determine the de-
gree of each particular one, then I charge you 
that your verdict must be for the plaintiff. 

"3. If you find that the accident was caused 
by the negligence of one driver through the 
contributory negligence of the other one, then 
I charge you that your verdict must be for the 
plaintiff. 

"8. You must find that the plaintiff's inte-
state in this case was in no way guilty of con-
tributory negligence. The only question as to 
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negligence that you must decide is ·was the 
i.ruck 'driver negligent." 

( Case, page 112. ) 

It \Yill be observed that all of these requests ex-
clude from consideration by the jury the proposi-
tion that D\\'ight was the employee of Gluck, be-
cause these several requests do not permit negli-
gence on the part of Dwight to bar the action, while 
it is beyond question that if Dwight was Gluck's 
en1.ployee, negligence on his part should be imputed 
to Gluck and \Yould thus bar the action. 

At the beginning of this brief under the head of 
facts are excerpts from the testimony sho\\Ting that 
Dwight \Yas the employee o.f Gluck. For example 
there is the follmYing testimony by l\lr. Dwight: 

Q Did you say you were working for :iUr. 
Gluck this day? A Yes, sir. I worked for 
lUr. Gluck. 

Q In other words, l\lr. Glnck was your em-
ployer? A Yes, sir. 

( Page 26, lines 34 to 38.) 
Q Who was to pay you the $4.00? A :Mr. 
Gluck was to pay me the $4.00. 

( Page 95, line 25.) 
Q You did not have any relations of any 

kind with :Mr. Trubin, did you? A No, sir. 
Q Your relations were entirely with Gluck? 

A "'{T • 
_1_ es, sir. 

( Page 95, lines 35 to 40.) 

Also i\lr. Trubin was asked and answered as fol-
lows: 

Q Had you any control whatever over what 
the driver of that car did at the time of the 
accident? A None. 

Q You did not know D\\'ight was going to 
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drive? A No. I saw Dwight around but I 
did not know he was going to drive. 

Q You knew you were not going to pay 
whoever did drive? A I knew that. 

( rage 97, lines 18 to 30.) 

And there is other testimony to the effect that 
Dwight was the employee of Gluck, quoted in the 
early part of this brief. 

In view of this state of the record it is obvious 
that the :first, second, third and eighth requests 
\Yhich would prevent the jury from giving any force 
to tltis evidence that Dwight was Gluck's employee 
shou ld not have been charged. It was not error by 
the court to refuse to charge those requests. In 
fact the appellant's counsel recognizes that there 
was eYidence thait D,Yight was :an employee of 
Oluck when he says, ''there was a dispute in the 
tP~timony as to whether or not Herbert Dwight was 
-+:- * * an employee of Gluck." The admission that 
there was evidence that Dwight "Tas an employee of 
(Hnck dest1·0:ys his m·gument that the trial ju 'dge 
<'ned in not making charges which would not per-
mit the jury to consider D,Yight an employee of 
(ilnc k. 

It seems superfluous to answer appellant's argu-
rneut about what is the law as to barring an e111-
11loyee's action ag-ainst a third party because of the 
1wgligence of a fellow servant. Such la,v bas no 
heal'ing here, because there is no testimony in the 
<:ase to which it could relate. The testimony quoted 
at the eal'ly part of this brief shows that Gluck was 
an independent contractor. Some of that testi-
mony appeai-ing at Case, page 97, line 10 to page 
98, line 10, is repeated: 

Q Was Gluck an independent contractor? 
A He was. 



Q As such independent contractor you 
loaned this car or permitted :Mr. Gluck to have 
this car? A Yes, sir. 

Q Had you any control whatever over what 
the 'driver of that car did at the time of the 
accident? · A None. 

Q Was that a matter solely for }Hr. Gluck 
and the driver? 

111 r. Levitan. I object as leading. 
'Phe Court. Sustain the objection. 

A I didn't know ~Ir. Gluck had a driver. 
Q You did not know Dwight ·was going to 

drive? A No. I saw D·wight around, but 
I didn't know he ·was going to drive. 

Q You knew you were not going to pay 
whoever did 'drive? A I knew that. 

Ile-direct exami-na.tion by l\Ir. Levitan. 
Q In your working arrangement there was 

an arrangement between you and Gluck for the 
compensation of the chauffeur of this car? A 
'l'here ·was not. Could I be permitted to state 
exactly what the arrangement was? ~Ir. 
Gluck came to ask my permission for twenty 
per cent. of all sales for the use of his truck. 
On the l\londay of the week he came to ask he 
explained to me l1is truck was not able to be 
used and he should use my truck and the nr-
rano-ement was fifty per cent. and he uses rny 
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truck. 
Q (By the Court.) Was there anything 

said about a chauffeur? A Notlling what-
ever. He was to have my truck. 

The testimony in the case clearly shows that 
Dwight was Gluck's employee, hired by Gluck, to 
be paid by Gluck, that he was not under control 
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of Trubin Brothers, in fact Trubin Brothers 'didn't 
know he ,vas to drive and that ·he had no relations 
with Trubin Brothers but only ,vith Gluck, an in-
dependent contractor. Thus the best answer to ap-
pellant's argument as to the law is to say that it 
has no beai-ing on the facts of this case. 

The other request to cha1~ge, the fourth, in sub-
stance means that if the sole negligence of the de-
fendant's driver caused the accident, the defendant 
was liable. Of course, this is good law. However, 
it was not encumbent upon the court to adopt the 
words or phraseology of this request to charge, pro-
Yiding the court charged the substance. The court 
did in fact charge the substance as will be seen by 
~rn examination of the charge. 

PO"CRTH POINT: APPELLANT'S OBJEC-
rrIONS TO THE TRIAL JUDGE'S CHARGE 
ARE ,vrTHOUT l\!IERIT. 

In the typewritten copy of brief serve·d upon re-
spondent the charge iS' quoted: "Then, there was 
testimony that may not indicate to you that he 
thought . the Fol'Cl was not lessening his speed and 
11e put his hand out." In the charge as it appears 
in the State of the Case, page 105, lines 34 to 36, the 
word not italicized in the preceding quotation is 
ahRent. On the face of the language of the court, 
the criticism of appellant that the court did not 
(•xplain that he was quoting the testimony, is not 
correct. The court told the jury that there was 
testimony that may indicate certain things to them 
hut he did not say that it must be given any particu-
lnr meaning. Furthermore, in the charge the hial 
judge said: "In the narration of the testimony you 
must not take my memory of it if yours differs with 
my recollection, because you are to 'decide all ques-
tions of fact." ( Page 100, lines 14 to 17.) 
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The next part of the charge objected to is at 
pag e 107, lines 1 to 11 : 

"If you find as a matter of fact, I charge yon , 
t1Jat Herman S. Dwight was negligent in the 
operation and control of this Ford car, that dis-
poses of this action at once and your verdict 
mrnst be for the defendant. Obviously, if you 
find that Herman S. Dwight was negligent and 
the operator of the defendant's truck was n ?gli-
o·ent vour verdict must be for the defendant." b ., 

The objection urged against this is in substance 
tliat it did not permit the jury to decide the em-
ployment of Dwight. There was no error in this 
' ·ecause the evidence quoted at the beginning of 
this brief unquestionably shows that Dwight was 
the employee of Gluck. Both the witnesses D,Yigh :· 
and Trubin make this clear. Any presumption that 
Dwight was Trubin's agent that might have arisen 
from the fact that Trubin Brothers owned the car 
could be wiped out by proof to the satisfaction o~ 
the court that the driver was not the agent of the 
mYner of the car. :Mahan vs. Walker, 97 N. J. L., 
304. It was wiped out in this case by the testimony 
of l\1r. Dwight and Mr. Trubin. Thus under the 
: kd sion last cited the matter was for the court to 
(']targe as it did. There was no basis in the evi-
dence for a jury to find anything contrary to the 
statem ent made by the trial judge. Accordingly 
ther e was no error in his charge. 
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CONCLUSION 

From the foregoing considerations it appears that 
the judgment should be affirmed for the reason that 
no error in the record has been shown, as, well as 
for the f m·ther reason ( recognized in Kargman vs . 
Carlo, 85 N. J. L., 632, syl. 8) that after examina-
tion of the whole case it will appear that there is 
not hing which has injuriously affected any substan-
tia l rights of the appellant. 

'r he judgment should be affirmed. 

Respectfully submitted, 

KE iLLOGG & CHANCE, 
Attorneys for and of coitnsel with 

Def endarnt-Respondent. 






