
New Jersey Court of Errors and Appeals

Emma  Mc Gu s k e r , \
P la in tiff-A p p elle e , /

I On Appeal.
U '  V NOTICE OF

Co mmo n w e a l t h  Ca s u a l t y  Co m- ( motio n  t o  dis -
PANY, \ MISS APPEAL*

D efe n d a n t-A p p e lla n t . 1

To
Messrs. Schne ider  & Sch ne ide r ,

Attorneys of Appellant.

Sir s :

Ta k e  No t ic e  that on Tuesday, the 21st day of 
May, 1929, at eleven o’clock in the forenoon (day-
light saving time) or as soon thereafter as counsel 
may be heard, motion shall be made before the 
New Jersey Court of Errors and Appeals, sitting at 
the State House, Trenton, New Jersey, for an or-
der dismissing the appeal taken in the above en-
titled cause upon the following grounds:

1. That no copies of state of the case have been 
served within twenty days of the opening of the 
term as required by rule 19A of the Court of Errors 
and Appeals.

2. That no briefs or points to be used on the 
argument of the appeal with citation of authorities 
have been served pursuant to the requirements 
of rule 20 of the Court of Errors and Appeals.



2

3. That the appeal taken in the above-entitled 
cause is without merit and frivolous.

Upon such motion, we intend to rely upon the 
affidavit hereto annexed and made part hereof.

Yours respectfully,
Patr ick  J. O’Co n n el l , 

Attorney of Plaintiff-Appellee.
A l f r e d  Bre nner ,

Of Counsel.

NEW JERSEY COURT OF ERRORS AND 
APPEALS,

--------------------------------------- ^

Emma  Mc Cu s k e r ,
P la in tiff-A  p p e lle e ,

v.

Co mmo n w e a l t h  Ca s u a l t y  Co m-
p a n y ,

D e fe n d a n t-A  p p ella n t.

On Motion to 
>. Dismiss Appeal.

AFFIDAVIT.

J

State of New Jersey, J 
County of Hudson, j 88”

Patr ic k  J. O’Co n n e l l , of full age, being duly 
sworn, according to law, upon his oath deposes 
and says:

1. Emma McCusker, alleging that she was a 
passenger in a bus of the Public Service Co-Or-
dinated Transport when it collided with a bus 
owned and operated by the B & N Transportation 
Company, instituted suit in the New Jersey Su-
preme Court which was tried at the Union Circuit, 
resulting in a verdict being rendered on February
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14, 1929, in the sum of $12,500 against the Public 
Service Co-Ordinated Transport and B & N Trans-
portation Co.

2. A rule to show cause why a new trial should 
not be granted was allowed to the Public Service 
Co-Ordinated Transport and submitted on brief 
in the Supreme Court at the present May term, 
decision thereon now pending.

3. A like application, I am informed, was made 
by the B & N Transportation Company and rule 
refused and thereafter an appeal taken into the 
New Jersey Court of Errors and Appeals. Al-
though the time elapsed within which to file a 
bond as security pending appeal, no bond has been 
filed.

4. Owing to the failure of the B & N Transpor-
tation Company to file a bond, suit was instituted 
against the Commonwealth Casualty Company 
who had issued a policy of insurance to the B & N 
Transportation Company in the form provided for 
in the Kates Act of 1916, which permits suit to 
be directly instituted against the insurance com-
pany in the event that payment of the amount 
of the judgment is not made by the assured direct.

5. The complaint in such action against the 
Commonwealth Casualty Company alleged the is-
suance of the policy, that judgment had been re-
covered for an accident involving one of the buses 
insured thereby, that demand had been made for 
the payment of the judgment and which payment 
was not forthcoming, and demanding judgment 
for the amount of the insurance policy, the same 
being issued in the sum of $5,000, besides costs of 
suit.

6. To this complaint, answer was filed gener-
ally denying the policy itself and alleging as the



4

only affirmative defense, that suit against the in-
surance company was prematurely brought be-
cause of an appeal pending on the judgment 
against the assured.

7. Notice was given to the attorneys for the 
insurance company of motion to strike out the 
answer and for summary judgment, and annexed 
to the notice was an affidavit setting forth the fact 
that judgment had previously been obtained 
against the B & N Transportation Company, that 
demand had been made for payment and that no 
payment having been made, suit was instituted 
directly against the Commonwealth Casualty Com-
pany, and further attached thereto was a photo-
static copy of the policy of insurance previously 
issued.

8. Upon the motion, a brief affidavit was pre-
sented in behalf of the Commonwealth Casualty 
Company in which it was not denied that a policy 
of insurance had been delivered to the B & N Trans-
portation Company, the only defense interposed 
being that the action was prematurely brought be-
cause of the pending appeal by the B & N Transpor-
tation Company and admission was made at the 
hearing that no bond had been filed by the B & N 
Transportation Company or by the Commonwealth 
Casualty Company in its behalf pending the deter-
mination of the appeal.

9. At the conclusion of the hearing, Honorable 
A. Dayton Oliphant, Circuit Court Judge, who 
heard the motion as Supreme Court Commissioner, 
held that the answer should be stricken out be-
cause it did not present a defense, as a suit could 
not be stayed against the insurance company un-
less it filed a bond or unless the B & N Transpor-
tation Company filed a bond staying further pro-
ceedings under the judgment; and upon agreement
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of counsel representing Emma McCusker, said that 
he would make an order striking out the answer 
upon which judgment could be entered, and upon 
further agreement of counsel, would reopen the 
judgment if the B & N Transportation Company 
or the Commonwealth Casualty Company in its 
behalf filed a bond securing the judgment against 
the B & N Transportation theretofore entered, but 
notwithstanding such agreement of counsel and 
determination of the court, neither the B & N 
Transportation Company nor the Commonwealth 
Casualty Company have filed the bond referred to.

10. Instead of doing so, the Commonwealth 
Casualty Company took an appeal into this court 
from the summary judgment entered against the 
Commonwealth Casualty Company and from such 
judgment, the Commonwealth Casualty Company 
now appeals into this court.

11. The grounds of appeal are two in number 
and are as follows:

(1) The Circuit Court Judge sitting as Supreme 
Court Commissioner had no jurisdiction or au-
thority to make the order striking out the answer 
of the defendant and entering summary judgment 
in favor of the plaintiff.

(2) The order made by the Circuit Court Judge 
sitting as Supreme Court Commissioner striking 
out the answer of the defendant and entering sum-
mary judgment was erroneously, improvidently 
and improperly made.

12. This question of jurisdiction was raised be-
fore Judge Oliphant who ruled that on motion to 
strike out an answer setting forth no defense, that 
the Circuit Court Judge as a Supreme Court Com-
missioner had the power under the rules of the 
Supreme Court to grant such motion but not the

I



right to enter a summary judgment; that therefore, 
if he determined that the answer did not set forth 
a defense, that without ordering the entry of judg-
ment, he would abide by the rules and strike out 
the answer which would permit the Clerk of the 
Court to enter the judgment as of course, the time 
for filing the answer having expired. Following 
this determination, Judge Oliphant after the hear-
ing determined that the answer did not set forth 
a defense and ordered the same to be stricken out 
and made an order, therefore, in the form of a 
postea merely adjudicating that judgment should 
be entered on the striking out of the answer with-
out making a definite order to that effect. The 
Clerk of the Supreme Court upon this form of 
postea being transmitted to him, entered the judg-
ment and taxed the costs.

13. The statement, therefore, that the Circuit 
Court Judge acting as Supreme Court Commis-
sioner erroneously, improperly and improvidently 
made an order for the entry of summary judgment 
is incorrect as the effect of the order of the judge 
was to strike out the answer with a direction 
merely that summary judgment should be entered 
by the Clerk of the Supreme Court and there being 
no further answer filed setting up any defense, the 
Clerk of the Supreme Court was within his author-
ity in entering the judgment.

14. It is self evident and an examination of the 
complaint and answer will clearly indicate, that 
there was no merit to the defense interposed to the 
suit instituted against the Commonwealth Casualty 
Company, but that such answer was filed and the 
appeal afterwards taken merely in the hope that 
the plaintiff should be prevented from collecting 
that portion of the judgment covered by the in-
surance policy pending an appeal taken by the



Commonwealth Casualty Company for the B & N 
Transportation Company without bond being filed, 
and by such dilatory tactics attempting to delay 
the enforcement of a judgment without filing a 
bond on appeal.

Patrick  J. O’Co nn ell .

Sworn to and subscribed before me) 
this 14th day of May, 1929. J

Hy ma n  H. Co h e n , 
Master in Chancery of N. J.
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New Jersey Court of Errors and Appeals

Emma  Mc Cu s k e r ,
P la in tiff-A  p p e lle e ,

v.

Co mmo n w e a l t h  Ca s u a l t y  Co m-
p a n y ,

D e fe n d a n t-A  p p ella n t.

On Motion to 
Dismiss Appeal.

M E M O R A N D U M  O F  A P P E L L E E .

Statement o f Facts.

As shown by the preceding affidavit, suit was 
instituted by Emma McCusker against the Com-
monwealth Casualty Company in the New Jersey 
Supreme Court, the venue being laid in Hudson 
County.

The action was based on a policy issued pur-
suant to the Kates Act of 1916, requiring jitney 
bus owners to procure insurance which should 
have incorporated therein a provision that upon 
recovery of judgment against the assured an ac-
tion could be instituted directly by the person in-
jured for a recovery of the amount for which the 
policy was issued or the portion thereof repre-
sented by the judgment against the assured.

The Commonwealth Casualty Company issued 
such policy of insurance to the B & N Transporta-
tion Company against whom Emma McCusker re-
covered a judgment in the sum of $12,500 which 
was in excess of the amount of insurance, the in-
surance policy being in the sum of $5,000 and costs 
recovered as a part of the judgment.
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To the complaint answer was filed generally 
denying the issuance of the policy and setting up 
as the only affirmative defense that the action 
was prematurely brought, because an appeal was 
then pending from the judgment against the B & 
N Transportation Company, such appeal having 
been taken by that Company from the Supreme 
Court into the Court of Errors and Appeals.

Notice of motion was given to strike out the 
answer and enter summary judgment. At the 
hearing upon this motion it was admitted that 
the policy sued upon had been issued and the 
only questions raised were

First .— Whether the Judge of the Circuit Court 
sitting as Supreme Court Commissioner had juris-
diction to strike out the answer.

Se c o nd .— If the answer were stricken out, 
whether the Court could enter summary judg-
ment, and

T hi rd .— The Court had no authority to either 
strike out the answer or enter summary judg-
ment, because of the affirmative defense set forth 
in the answer that the appeal aforesaid was pend-
ing.

Upon the third ground it was admitted that no 
bond had been filed by the B & N Transportation 
Company nor the Commonwealth Casualty Com-
pany in its behalf, securing the amount of the 
judgment if the appeal should be decided against 
it. The Court ruled that the answer did not set 
forth a meritorious defense and by order struck 
the same out. The Circuit Court Judge further 
ruled that he had no power to enter summary 
judgment, but that the Clerk of the Court could 
do so based upon the order striking out the an-
swer. The Records of the Supreme Court will

Jersey State Library
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disclose that the determination of the Circuit 
'Court Judge was filed in the form of a postea 
ordering that the answer be stricken out, and ad-
judicated, but did not order that upon the strik-
ing out of the answer judgment should be entered 
for the amount of the policy and taxed costs. 
Such judgment was entered, but change was made 
in the Office of the Clerk of the Supreme Court 
so that the word “Postea” was elided and the word 
“Order” inserted below.

Appeal was then taken by the Goiiimonwealth 
Casualty Company upon two grounds, both of 
which are to the effect that the Circuit Judge sit-
ting as Supreme Court Commissioner had no au-
thority first to strike out the answer and second 
to enter summary judgment.

Notice of motion was thereupon given to the 
attorneys for the Commonwealth Casualty Com-
pany that motion would be made before this Court 
to dismiss the appeal upon the ground that such 
appeal was without merit, was frivolous and upon 
the affidavit hereinbefore set forth, in which affi-
davit are set out the facts above related.

Argum ent.

Upon the second ground urged as a basis for the 
appeal it is conceded that the Circuit Judge sitting 
as Supreme Court Commissioner has no authority 
to enter summary judgment. An examination of 
the records of the Supreme Court, however, will 
show that there was no intention upon the Circuit 
Judge sitting as Supreme Court Commissioner to 
make an order for summary judgment, but, to 
the contrary, merely an adjudication or determi-
nation that, as the answer had been stricken out, 
judgment should be entered as a matter of course 
by the Clerk. As there seems to be no other form,
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the means adopted to inform the Clerk of the rul-
ing of the Court was in the form of a postea.

As to the first ground urged that the Circuit 
Judge sitting as Supreme Court Commissioner is 
without authority to strike out an answer, such 
objection is met by statute and rules of the Su-
preme Court, adopted pursuant to the provisions 
of such statute. The statute provides (P. L. 1926, 
p. 103) as follows:

“1. The New Jersey Supreme Court shall 
have 4he power by appropriate rules, revo-
cable or amendable at the pleasure of said 
Court, to grant respectively to such Supreme 
Court Commissioners as shall respectively 
from time to time occupy the position of Cir-
cuit Court Judge, full control over the plead-
ings in any matter then pending in said Court, 
whether prior to or at the time of trial, and 
any motions addressed thereto, including mo-
tions to strike out, motions in lieu of pleas to 
the jurisdiction or pleas in abatement, and 
also motions to dismiss or nonsuit for failure 
to file notice of trial or for lack of prosecu-
tion, and if a decision be decisive of the whole 
case, the commissioner may order judgment 
for the successful party or make such order 
as may be just; and the action of Court upon 
such motions jnay be reviewed on appeal after 
final judgment.”

Under the authority of the statute, the following 
rules were adopted June, 1926:

“Rule 93. The several Circuit Court Judges 
of this State heretofore or hereafter appointed 
Supreme Court Commissioners are hereby 
severally designated as commissioners for the 
several counties of this State, with authority 
to hear and determine all motions preliminary 
to trial as specified in rules 94 and 95 of this 
Court, and in such other rules as may be here-
after promulgated in the premises.
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“Rule 94. Such commissioners respectively, 
after hearing the parties or their attorneys 
(but not their evidence), on due notice, shall, 
on the application of any party, make such 
order as the Court might make and as may be 
just in respect to the following matters, sub-
ject to an appeal after final judgment:

“Objections to pleadings, amendments there-
of.

“Striking out pleadings and leave for addi-
tional pleadings.

“Settlement of issue.
“Bills of particulars.
“Admissions.
“Interrogatories.
“Discovery of and inspection of books, 

papers and other documents.
“Examination of parties before trial.
“Any other interlocutory matter preliminary 

to and in preparation for trial (Rule 63, Prac-
tice Act, 1912, as amended June, 1926).

“Rule 95. Applications or motions in the 
cause before trial may be heard and deter-
mined by the Commissioners on two days’ no-
tice (Rule 64, Practice Act, 1912, as amended 
June, 1926).”

These rules have been passed upon by Mr. Justice 
Lloyd  in E. O. Painter Furtilizer Co. v. Kiltone Co., 
136 Atl. 715, in which it was stated:

“Rules 93 and 94 and 95 of the Supreme 
Court were amended in June of last year in 
conformity with the amendment of the Pro-
cedure Act (P. L. 1926, p. 103) to meet just 
such a situation as is here presented by per-
mitting judges of the Circuit Court (before 
one of whom the case in its entirety must ulti-
mately be heard) to hear and determine the 
propriety and validity of pleadings. Such 
amendment of the rules was made necessary 
by the enormous burden of work (ever in-
creasing) upon the justices of the Supreme
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Court, due to the growth of population, in-
dustry and wealth in the State and consequent 
litigation. It is, we think, only less important 
also that the trial Judge should be the one 
who shall pass upon pleadings in the cases to 
come before him for trial. He can thus mould 
the issues in conformity with his own views, 
and not be obliged to follow the views of 
those with whom he may not be in accord. 
He is then enabled also to familiarize himself 
with the questions to be presented in time for 
reflection outside the hurry of trial work. To 
meet the added labor the number of circuit 
judges can be increased from time to time, 
while the number of justices in this Court 
cannot be thus increased to practical advan-
tage.”

It may be argued that the application to dis-
miss the appeal could be determined on the argu-
ment of the appeal and with this contention we, 
of course, could not take issue.

It is respectfully submitted, however, that this 
Court is sufficiently burdened with the hearing of 
meritorious appeals that a short cut should be 
found for disposing of those having absolutely no 
merit.

An examination of the entire record of this case 
will clearly indicate that the appeal is purely 
technical, has no merit, but, to the contrary, is 
merely taken with a view of thwarting the evident 
intention of the Legislature, which by its enact-
ment required the filing of a bond as a prerequi-
site to stay proceedings on appeal.

The usual practice of this Court has been to con-
sider appeals in the general conference. If like 
course is taken regarding the present appeal, it 
will probably mean that the appeal from the sum-
mary judgment against the Commonwealth Casu-
alty Company will not be determined until there
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is a determination on the main appeal by the 
B & N Transportation Company, with the re-
sult that the purpose of the appellant to defeat the 
intention of the Legislature will be accomplished.

It is, therefore, respectfully urged that this 
matter should receive attention at a pre-
liminary conference.

Respectfully submitted,

Patrick  J. O’Co n n e l l , 
Attorney of Appellee.

A l f r e d  Bre nner ,
Of Counsel.
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N ew  J ersey  C ou rt o f Errors and A p p eals
Action 
at Law.

On Appeal 
from Order 
Striking Out 
Answer and 
Entering 
Summary 
Judgment.

BRIEF OF DEFENDANT-APPELLANT.

This is an appeal from an order made in the 
above-entitled matter by the Honorable A. Day- 
ton Oliphant, one of the judges of the Hudson 
County Circuit Court sitting as Supreme Court 
Commissioner; made on April 15,1929, and strik-
ing out the answer of the defendant and adjudg-
ing that summary judgment be entered in favor 
of the plaintiff on the ground that the answer 
was sham, frivolous and filed for the purpose of 
delay.

Suit was instituted by the plaintiff on the 
ground that a judgment obtained by the plaintiff 
for $12,500 against the B & N Transportation 
Company, a corporation of New Jersey was re-
coverable in whole or in part under a policy of 
insurance alleged to have been issued by the 
defendant-appellant, which policy was alleged to 
cover a bus belonging to the B & N Transporta-
tion Company, which bus was alleged to have 
been operated as a jitney bus and, therefore, 
under the statute applicable to the use of jit-
neys, gave the plaintiff a right to sue the de-
fendant directly on the judgment. An affidavit

E mma  M c Cu s k e r ,
Plaintiff-Appellee,

vs.

Co mmo n w e a l t h  Ca s u a l t y  Co ., 
a corporation,

Defendant-Appellant.
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of merits and an answer were filed by the de-
fendant-appellant in which it was denied that a 
jitney bus owned and operated by the B & N 
Transportation Company was the proximate re-
sult of the plaintiff’s original injury and in which 
it was further denied that the alleged jitney bus 
was insured by a policy issued by the defendant- 
appellant. The answer also alleged the fact that 
an appeal had been taken by the B & N Trans-
portation Company from the original judgment 
which was still pending; and set forth as a sep-
arate defense not only the fact that the plain-
tiff’s original judgment was the result of error 
on the part of the trial court, but that the cause 
of action against the defendant-appellant was 
prematurely brought.

A  notice of motion was served upon the de-
fendant to strike out the answer on the grounds 
that it was sham, frivolous and filed for the pur-
pose of delay, and also of the intention of the 
plaintiff to make application to enter summary 
judgment upon an affidavit made by Patrick J. 
O’Connell, attorney of the plaintiff, a copy of 
which was annexed to the notice of motion.

The matter was brought on for hearing before 
the Honorable A. Dayton Oliphant, one of the 
judges of the Hudson County Circuit Court sit-
ting as Supreme Court Commissioner, on April 
15, 1929, at which time the affidavit of Patrick J. 
O ’Connell, Esq., annexed to the notice of motion 
was introduced in behalf and in support of the 
same. Objection was made by and in behalf of 
the defendant-appellant on the ground that under 
Rules 84 and 94 a Supreme Court Commissioner 
had no jurisdiction over a motion; on the ground 
that the affidavit of Mr. O’Connell with respect 
to paragraphs 2, 5, 6 and 7 was based on here- 
say; on the further ground that the plaintiff’s
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action was premature ; on the ground that the 
motion was made on insufficient evidence and af-
fidavits as well as allegations which stated con-
clusions and not facts; on the ground that the 
complaint and the facts alleged in the affidavit 
did not show a cause of action ; and on the ground 
that an affidavit of William P. Braun introduced 
in behalf of the defendant raised sufficient ques-
tion of fact to make a jury question.

All of the objections were overruled and ex-
ceptions granted, and the Court thereupon made 
an order striking out the answer on the ground 
that it was sham, frivolous and filed for the pur-
pose of delay, and adjudging that summary judg-
ment be entered in favor of the plaintiff in the 
amount of $5,050 and costs, which will also in-
clude $50 paid for a photostatic copy of the pol-
icy of insurance attached to the moving affidavit 
of the plaintiff.

Errors Alleged.

1. The circuit court judge sitting as Supreme 
Court Commissioner had no jurisdiction to make 
the order striking out the answer of defendant 
and entering summary judgment in favor of the 
plaintiff.

2. The order made by the circuit court judge 
sitting as Supreme Court Commissioner strik-
ing out the answer of the defendant and entering 
summary judgment was erroneously, improvi- 
dently and improperly made on the pleadings 
and affidavits before the court.
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POINT I.
The Supreme Court Commissioner had no jur-

isdiction to strike out the answer of the de-
fendant.

The answer of the defendant was stricken out 
by the order of a circuit court judge sitting as 
Supreme Court Commissioner (C., 43) over ob-
jection (C., 41, 11. 25-29) that it was in violation 
of Rule 94 of the Supreme Court. This rule de-
fines the authority of Supreme Court Commis-
sioners and provides that among other things 
they may make such orders as the court might 
make and as may be just in respect to the fol-
lowing matters: “  * * * Objections to plead-
ings (other than those provided for in Rules 40 
and 56).”

Rule 40 provides for motions to strike out 
pleadings and it is respectfully contended that 
this exception from the authority of the Supreme 
Court Commissioner divested him of any juris-
diction in connection with that portion of the 
motion endeavoring to strike out the answer of 
the defendant-appellant and upon which he at-
tempted to rule.

POINT II.
It was error for the Supreme Court Commis-

sioner to make an order adjudging that summary 
judgment be entered in favor of the plaintiff and 
against the defendant.

This portion of the order (C., 43, 11. 31-40) 
was made on notice (C., 10, 11. 36-39) over spe-
cific objection to the jurisdiction of the Supreme 
Court Commissioner in this respect (C., 41, 11. 
25-29), namely, that it was a violation of Rules 
84 and 94 for any judicial officer other than a



justice of the supreme court to consider the mo-
tion.

Rule 84 provides: “ No summary judgment 
shall be entered except by virtue of an order of 
the court or a justice at chambers.”  The issue 
was a supreme court matter and therefore that 
portion of the order that purports to adjudge 
that summary judgment be entered (C., 43, 11.
31- 40), and upon which summary judgment was 
entered, was erroneous and outside the jurisdic-
tion of the Supreme Court Commissioner.

POINT III.
The order of the Supreme Court Commissioner 

striking out the answer and adjudging that sum-
mary judgment be entered in favor of the plain-
tiff and against the defendant was erroneously, 
improvidently and improperly made.

The motion to strike out the answer was made 
on the ground that the answer was sham, frivo-
lous and filed for the purpose of delay (C., 10, 11.
32- 35) and the motion was granted on those 
grounds (C., 43, 11. 25-27).

Under the rule of the courts in this State, an 
answer cannot be both sham and frivolous (see 
In re Beam, 93 Equity 593; Fidelity Mutual Life 
Insurance Co. v. Wilkesbarre and Hazelton Rail-
road Co., 98 L. 507). The answer, therefore, had 
to be one or the other, namely, a frivolous answer 
which, while true on its face, did not set forth a 
good defense; or a sham answer which, while set-
ting forth a good defense, was false in fact.

An analysis and comparison of the complaint 
and answer, together with the affidavits, will 
clearly indicate that the answer is neither sham 
nor frivolous, nor filed for the purpose of delay.
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The complaint alleged that the B & N Trans-
portation Co. owned and operated a jitney bus 
(C., 4, Par. 2), which is admitted in the answer 
(C., 8, Par. 2), because the B & N Transporta-
tion Company was, among other things, engaged 
in the operation of a jitney bus, but the allegation 
that a jitney bus collided with a bus of the Public 
Service Coordinated Transport Co. and was the 
proximate result of plaintiff’s injuries were de-
nied (See complaint, C., 4, Par. 2; answer C., 8, 
Par. 2). In support of these allegations of the 
complaint, we find only the affidavit of Patrick J. 
O’Connell, Esq., attorney of plaintiff-appellee, 
(C., 11, Pars. 1 and 2), which allegations with 
respect to the accident are clearly heresay.

The complaint further states that under the 
provision of the Jitney Act, the B & N Trans-
portation Company procured from the defendant- 
appellant a policy of insurance under which the 
defendant-appellant agreed to pay any loss from 
liability imposed by law upon the bus owner for 
damages as the result of an accident occurring 
by reason of the ownership, maintenance, or use 
of such auto bus (Par. 3 of complaint, C., pg. 4 
and 5), referring by “ such auto bus”  to the al-
leged jitney bus referred to in paragraph 2 of 
the complaint. This allegation was denied in the 
answer (C., 8, Par. 3). The affidavit of Mr. 
O’Connell states as a conclusion, and without ex-
plaining the source, if any, of the information 
upon which the said conclusion was based, that 
the bus of the B & N Transportation Company 
involved in the alleged accident was covered by a 
policy of insurance issued by the defendant-ap-
pellant (C., 12, Par. 5) a photostatic copy of 
which policy was annexed to the affidavit (C., 14,
11. 22-26). As a matter of fact this policy cov-
ered only a scheduled number of buses (C., 45,
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11. 39-40; C., 26, 11. 1-10; C., 31, 11. 1-12). The 
identity of the bus involved in the accident al-
leged in the complaint nowheres appears, so that 
the conclusion above referred to seems unsup-
ported in fact.

It is also respectfully called to the attention of 
the court that the policy and the act upon which 
the plaintiff relies for authority to institute this 
suit directly against the insurer apply only to 
jitney buses (C., 23, 11. 35-39) operated in Essex 
and Morris Counties (C., 24, 11. 13-17; C., 25, 11. 
10-13; C., 33, 11. 20-37; see also Chapter 136 Pub-
lic Laws of 1916).

The so-called Jitney Act of 1916 applies only 
to such automobile or motor buses “ engaged in 
the business of carrying passengers for hire 
which is held out, announced or advertised to 
operate or run, or, which is operated or run over 
any of the streets or public places in any city of 
the State, and indiscriminately accepts and dis-
charges such persons as may offer themselves 
for transportation, either at the termini or points 
along the way or route on which it is used or 
operated or may be running.”  Even if the alle-
gations in Mr. O’Connell’s affidavit that the bus 
of the B & N Transportation Co. was a jitney 
(C., 11, Par. 2 and 3) were not based on hearsay, 
they are sufficiently rebutted by the affidavit sub-
mitted by the defendant-appellant (C., 39), 
wherein the attorney who appeared for the B & N 
Transportation Co. at the trial of the original 
action, alleges that according to the testimony 
introduced at that trial, the bus of the B & N 
Transportation Co. was not only being operated 
in the City of Elizabeth outside of the limits pre-
scribed in the policy (C., 24, 11. 13-17; C., 25, 11. 
10-13; C., 33,11. 20-37), but it was not a jitney bus 
within the purview of the Act which has already
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been quoted (0., 30, 11. 30-40; C., 40, 11. 4-5). It 
is respectfully contended that on the basis of this 
affidavit, the bus was not only outside of the 
coverage of the policy in question by reason of 
not having been identified as one scheduled 
therein, but also was eliminated from the policy 
and from the conditions, terms and regulations 
of Chapter 136 of Public Laws 1916, because it 
was being operated outside of Morris or Essex 
Counties and was not a jitney bus but was a 
motor bus privately chartered for a specific trip.

While admitting the allegation in paragraph 
three of the complaint, State of the Case—page 
five, that a judgment was obtained by the plain-
tiff against the defendant, B & N Transportation 
Co., in the sum of $12,500.00, the answer alleges 
that an appeal has been taken from said judg-
ment (C., 8, Par. 4), and further sets up as sep-
arate defenses that the judgment upon which the 
plaintiff’s complaint is based, was illegal and was 
the result of error on the part of the trial court, 
and further that the plaintiff’s action, if she has 
a cause of action, was prematurely brought (C., 
9,11.12-20); and the affidavit offered by the plain-
tiff does not deny the allegations in the answer 
regarding the appeal, buy lays great stress upon 
the failure to deposit a bond to stay execution 
presumably under Rule 142 of the Supreme 
Court. Plaintiff, evidently, is under the miscon-
ception that a bond filed in connection with the 
appeal could also bar this action, but, such is not 
the provision of the Rule which does not refer 
to other actions under the judgment, but merely 
provides for a stay of execution. The appeal 
was taken and is being prosecuted diligently and 
in good faith (C., 40, 11. 10-14), and the fact 
whether or not a bond was filed in the original 
action can hardly effect the right or the absence
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of any right of the plaintiff to bring the action in 
the case at bar.

Even if the defendant-appellant were respon-
sible under the judgment originally recovered 
against B & N Transportation Co. under the pol-
icy annexed to plaintiff’s affidavit (C., 15), on 
plaintiff’s own affidavit the defendant-appellant 
would only be responsible or liable for $5,000.00 
(C., 14, Par. 10), and surely the defendant-ap-
pellant could hardly be called upon to provide 
a bond covering the judgment of $12,500.00.

But, it is respectfully contended that even if 
the so-called Jitney Act of 1916 applies to the 
case at bar, the plaintiff’s action is premature 
in view of the fact that an appeal has been taken 
from the original judgment. It is hardly con-
ceivable that the Legislature, when it provided 
for payment by the insurance carrier of any final 
judgment, had in mind the payment of erroneous 
judgments based upon illegally admitted or ex-
cluded evidence, erroneous charges, and, what 
more particularly effects the case at bar, a judg-
ment resulting from a trial in which the trial 
court by improper and prejudicial remarks and 
comment with respect to not only facts but law, 
practically directed a verdict against the de-
fendant (see appeal in McCusher v. B & N 
Transportation Co., also before this Court in the 
current term).

In conclusion, it is respectfully called to the 
attention of the Court that in the affidavit sub-
mitted on behalf of the defendant-appellant when 
the motion was made before the Supreme Court 
Commissioner, it solemnly declares that “ the 
answer prepared and filed in the above cause of 
action was not so filed for the purpose of delay, 
but because deponent verily believes that the
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above-named defendant corporation has a just 
and legal defense on the merits to the said cause 
of action,’ ’ and that the appeal from the order 
of the Supreme Court Commissioner has been 
diligently brought on for argument, clearly indi-
cating that the defendant-appellant has not been 
guilty of any attempts at unreasonable delay, but 
is willing to expedite an early disposition of the 
controversy on its merits.

For the reasons advanced, it is respectfully 
submitted that the judgment entered against the 
defendant-appellant and the order striking out 
the answer should be reversed, set aside, and the 
cause remanded for a proper trial on its merits 
before a jury.

SCHNEIDER & SCHNEIDER,
Attorneys of Defendant.

IV /tf. / *  A V A /
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B R IE F  O F  P L A IN T IF F -A P P E L L E E .

Appeal was taken from an order made by the 
Honorable A. Da yt o n  Ol iph a n t , Judge of the 
Hudson County Circuit Court, sitting as Supreme 
Court Commissioner, striking out the answer of 
the defendant upon which order summary judg-
ment was entered.

Plaintiff had previously recovered a judgment 
of $12,500 against the B. & N. Transportation Com-
pany to whom had been issued a policy of insur-
ance by the defendant.

The policy issued contained an endorsement 
required by the so-called Kates or Jitney Act of 
1916, which permits a suit to be instituted by a 
person injured directly against the Insurance Com-
pany after judgment against the assured.

Answer was filed by the defendant, which on 
motion was struck out and judgment thereupon 
entered.

Co mmo n w e a l t h  Ca s u a l t y  Co m-
p a n y , a corporation,

D e fe n d a n t-A  p p ella n t.

Em m a  Mc Cu s k e r ,
P la in tiff-A  p p e llee ,

On Appeal.

Statement of Facts.
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Defendant’s specifications of error are:

1. The Circuit Court Judge sitting as Supreme 
Court Commissioner had no jurisdiction to make 
the order striking out the answer of the defendant 
and entering summary judgment in favor of the 
plaintiff.

2. The order made by the Circuit Court Judge 
sitting as Supreme Court Commissioner striking 
out the answer of the defendant and entering sum-
mary judgment was erroneously, improvidently 
and improperly made on the pleadings and affi-
davits before the Court.

P O IN T  I.

The Judge o f the Circuit Court sitting as 
Supreme Court Comm issioner had jurisdiction  
to strike out the answer.

Until 1926 the Circuit Court Judges had no 
authority to consider motions to strike out plead-
ings in Supreme Court issues. In that year 
remedial legislation was enacted conferring upon 
the Supreme Court power to adopt rules conferring 
such authority, the statute providing:

“The New Jersey Supreme Court shall have 
the power by appropriate rules, revocable or 
amendable at the pleasure of said Court, to 
grant respectively to such Supreme Court 
Commissioners as shall respectively from time 
to time occupy the position of Circuit Court 
Judge, full control over the pleadings in any 
matter then pending in said Court, whether 
prior to or at the time of trial, and any motions 
addressed thereto, including motions to strike 
out, motions in lieu of pleas to the jurisdic-
tion or pleas in abatement, and also motions 
to dismiss or nonsuit for failure to file notice
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of trial or for lack of prosecution, and if a 
decision be decisive of the whole case, the 
commissioner may order judgment for the 
successful party or make such order as may be 
just; and the action of Court upon such mo-
tions may be reviewed on appeal after final 
judgment.”

P. L. 1926, page 103.

Under authority conferred by the statute, rule 93 
of the Supreme Court was adopted in June, 1926, 
as follows:

“The several Circuit Court Judges of this 
State heretofore or hereafter appointed Su-
preme Court Commissioners are hereby sev-
erally designated as Commissioners for the 
several Counties of this State, with authority 
to hear and determine all motions preliminary 
to trial as specified in rules 94 and 95 of this 
Court, and in such other rules as may be here-
after promulgated in the premises.”

Rule 94 adopted at the same time empowers 
Circuit Court Judges sitting as Supreme Court 
Commissioners to determine inter alia:

“Objections to pleadings, amendments there-
of. Striking out pleadings and leave for 
additional pleadings, etc.”

Rule 95 provides that applications or motions 
may be heard on two days’ notice.

In passing upon these rules, Mr. Justice Ll o yd in
E. O. Painter Fertilizer Co. v. Kiltone Co., 136 Atl. 
715, stated the reason for their adoption in the 
following appropriate language:

“Rules 93 and 94 and 95 of the Supreme 
Court were amended in June of last year in 
conformity with the amendment of the Proce-
dure Act (P. L. 1926, p. 103) to meet just such 
a situation as is here presented by permitting 
Judges of the Circuit Court (before one of
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whom the case in its entirety must ultimately 
be heard) to hear and determine the propriety 
and validity of pleadings. S u ch  a m en d m e n t  
o f  th e ru les w as m a d e  n e cessa ry  b y  the en o r -
m o u s  b u rd en  o f  w o r k  ( e v e r  in crea sin g) u p on  
the ju stices  o f  th e S u p r e m e  C ou rt, d u e to the  
g ro w th  o f  p o p u la tio n , in d u stry  and w ea lth  in 
th e S tate an d  the co n seq u en t litigation .”

In appellant’s brief Rule 94 is cited as forbidding 
a Supreme Court Commissioner to strike out a 
pleading. Obviously appellant has failed to ob-
serve the amendment of Rule 94 and the case cited 
in support thereof.

P O IN T  II.

It was not error for judgm ent to be entered 
after the answer had been stricken out.

It is conceded that the Circuit Judge as Supreme 
Court Commissioner has no authority to enter 
summary judgment.

The form of the order made by Judge Ou p h a n t  
is not an order for summary judgment, but to the 
contrary, an order striking out the answer, for 
which he had authority.

The remainder of the order is merely a deter-
mination that judgment should be entered thereon 
and upon this the Clerk of the Supreme Court 
(there being no further answer) had authority to 
enter and did enter the judgment. To correct any 
misapprehension, application was subsequently 
made and an order n u n c p r o  tunc  signed by Mr. 
Justice K a l i s c h  that summary judgment be en-
tered (Case, pp. 47-48).

This of necessity eliminates from consideration 
the question of the authority of the Circuit Court 
Judge sitting as Supreme Court Commissioner to 
enter summary judgment.



o

P O IN T  III.

The order o f the Supreme Court Com m is-
sioner striking out the answer and the order 
subsequently m ade for the entry o f summary  
judgm ent was not erroneously, improperly or 
improvidently m ade.

Under this point in the appellant’s brief, three 
distinct propositions are argued:

A . That the bus was not being operated at a 
place or places designated in the policy of in-
surance.

B. That the bus had lost its identity as a jitney 
because it was not being operated over a desig-
nated route indiscriminately carrying passengers 
at the time of the accident.

C. That the action was prematurely brought.

For a better understanding of each contention 
this argument is being subdivided.

A.

If the defendant intended to interpose as a de-
fense a lack of liability because of an alleged claim 
that the bus was outside of the territorial limits 
designated in the policy, it should have so alleged 
by affirmative defense. An examination of the 
answer (Case, pp. 8-9) will conclusively show that 
no such affirmative defense was set forth.

Neither can it be said that it was properly 
brought to the attention of the Judge hearing the 
motion, that the defendant intended to interpose 
this defense (Case, pp. 41-42).

Even though it be assumed that this defense was 
properly pleaded and subsequently brought to the

*
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attention of the Court, it would not be a legally 
sufficient answer.

The only mention of territorial limits set forth 
in the policy of insurance are the following:

A—Te r r it o r ial  Limit s .
“This policy does not cover any loss of ex-

pense arising or resulting from accidents 
occurring while any of the automobiles insured 
hereunder are being maintained or used be-
yond the limits of the United States of America 
and Canada” (Case, p. 17, lines 15-20).

W ar r anti e s  It e m VIII.
“The automobiles are maintained, garaged 

and principally used in the town named in 
item II, except as follows:

‘Jitney buses in Essex and Morris Coun-
ties’ (Case, p. 24, lines 12-17). ‘Item II 
address of assured, street—68 Main Street.
City or Town—Madison, Township.............
County Morris, State—New Jersey’ (Case, p. 
23, lines 15-30).

‘It e m XII. * * * Jitney End. For
Newark, Irvington, Millburn, Florham Park, 
Madison, West Livingston and Boonton At-
tached’ ” (Case, p. 25, lines 10-15).

In McClellan v. General Casualty and Surety 
Company, 4 M. 926; 134 Atl. 911 (affirmed 137 Atl. 
917), warranties similar to those in the instant 
policy were discussed.

As in the present case “Item VIII” warranted 
that the automobiles covered were principally 
maintained and garaged in Atlantic City and “Item 
IX” warranted that they were principally used in 
Atlantic City and its vicinity.

The Trial Judge decided as a matter of law that 
since the facts showed that the auto bus, at the 
time of the accident, was being operated for hire, 
although the accident occurred a distance of 18 
miles from and while en route to Atlantic City, it
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came within the requirements of Statement 9 and 
was being operated “ in the vicinity.”

Concerning such decision of the Trial Judge the 
Supreme Court held there was no error, citing with 
approval C o n n ell  v. C o m m o n w ea lth  C a su a lty  C o m -
p a n y , 96 N. J. L. 510; 115 Atl. 352, in which it had 
been previously held that Newark, a city in Essex 
County, came within the term “within the vicinity 
of Passaic in Passaic County and Garfield and 
Lodi in Bergen County.”

In S c u lth o rp e  v. C o m m o n w e a lth  C a su a lty C o m -
p a n y , 98 N. J. L. 845; 121 Atl. 751, appeal was taken 
from an order striking out as sham an answer filed 
by the defendant. The suit, like the present action, 
was based upon a jitney bus insurance policy is-
sued pursuant to an act entitled, “An Act concern-
ing Auto-Buses commonly called jitneys and their 
operation in Cities”  (P. L. 1916, p. 283) and was 
to recover a portion (corresponding to the amount 
of the policy) of a final judgment recovered by 
the plaintiff against the jitney bus owner.

That policy, like the instant one, contained a 
statement under Item VIII:

“The automobiles are maintained and prin-
cipally used in the town named in Item II 
which is Newark except as follows: Asbury 
Park, N. J.”

The answer set up as a defense that the accident 
occurred while the jitney bus was operated in pas-
senger service three miles outside of the limits of 
Asbury Park. It was contended that a greater 
premium would have been charged if the bus 
were covered both in Asbury Park and Freehold, 
the place of its destination at the time that the 
accident occurred.

It was stated in the opinion of this Court:
“We think this answer was properly 

stricken out. It nowhere avers that the state-
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ment that the ‘automobiles are maintained 
and principally used in Newark and Asbury 
Park’ was in fact untrue, and we are not, 
therefore, called upon to construe the mean-
ing of the word ‘principally’ as used in this 
statement. There is no express limitation in 
the policy to a definitely described route as 
there was in that involved in the case of Con-
nell u. Commonwealth, 96 N. J. L. 510, where 
we were required to construe the words ‘and 
vicinity.’ All that this policy contains on the 
subject is a warranty of the truth of the state-
ment that the automobiles covered thereby are 
principally used in Newark and Asbury Park 
and the answer does not challenge the truth 
of this statement.”

As in the case last cited, there is no allegation 
in the answer in the instant case that the state-
ment appearing under Item VIII to the effect that 
the automobiles are maintained, garaged and prin-
cipally used in the town stated in Item II (Madi-
son), except as follows: Jitney buses in Essex and 
Morris Counties was an untrue statement. There-
fore, the mere fact that the accident occurred in 
the City of Elizabeth would not justify a verdict 
for the defendant.

If this defense were considered at a trial of the 
cause instead of on motion to strike out, it would 
clearly have been the duty of the Trial Judge to 
direct a verdict in favor of the plaintiff. That 
being so, there is like justification for striking out 
the answer.

B.
Contention is now made that there is error in 

striking out the answer, because at the time of the 
accident it is alleged that the bus in question was 
carrying a private party from a basketball game 
in Elizabeth and was not used as a jitney indis-
criminately carrying passengers for hire.
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Attention is again directed to the fact that the 
answer contains no affirmative defense making 
this allegation (Case, pp. 8-9), nor does the argu-
ment on motion to strike out properly bring to the 
attention of the Court that this defense would be 
interposed.

Aside from this, however, the policy does not 
restrict the jitney bus to the carriage of passen-
gers along its usual route for fare ordinarily 
charged, but to the contrary is much broader. Un-
der Item III the business of the assured is given 
as “Jitney buses— Tr ans po r t at io n  o f  Pub li c ” 
(Case, p. 23, lines 30-33), and again under Item V 
it is stated:

“The purposes for which the automobiles 
are to be used and will continue to be used 
during the period of this policy are ‘transpor-
tation of public—Jitney buses’ ” (Case, p. 23, 
lines 35-40).

Manifestly by use of the term “transportation 
of the public” (much broader than the term 
“Jitney buses” ) the intention of the Insuring Com-
pany was to cover the vehicles insured under its 
policy whether used in the ordinary course of its 
business, operating jitney buses, or for the general 
transportation of the public, which would include 
carrying private parties.

Such intention is emphasized by the fact that 
the Insuring Company received a benefit from a 
proportionate share of the income derived from 
the buses, regardless of whether such income was 
received from jitney passengers or private parties. 
The premium paid to the Insuring Company was 
not upon a fixed basis, but to the contrary, was 
based on the earnings of the assured in the trans-
portation of the public with only one exception, 
under which the assured could not operate
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m et e r e d t a xi c a b s. T hi s i s ill u st r at e d b y t h e f ol-

l o wi n g p r o vi si o n s o f t h e p oli c y i t s elf:

E a r ni n g s  Ba si s  En d o r s e m e n t .
★   *   *  ★  *

“ * * * T hi s p oli c y s h all c o v e r f o r p u bli c
li a bili t y a n d p r o p e r t y d a m a g e t h e o p e r a ti o n 
of all p u bli c p a s s e n g e r c a r r yi n g v e hi cl e s, e x-
c e p t m e t e r e d t a xi c a b s o w n e d b y t h e a s s u r e d 
a n d u s e d b y hi m f o r t h e p u r p o s e s st at e d 
t h e r ei n * * *”

“ T h e a ct u al e a r n e d p r e mi u m f o r t h e p oli c y 
s h all b e c o m p u t e d o n t h e b a si s o f t h e t ot al 
g r o s s li v e r y e a r ni n g s ( w h et h e r c oll e c t e d o r 
n ot) d e v el o p e d b y a u dit f o r all p u bli c p a s-
s e n g e r c a r r yi n g a ut o m o bil e s, e x c e p t m et e r e d 
t a xi c a b s o w n e d a n d u s e d b y t h e a s s u r e d d u r-
i n g a n y p a rt o f t h e p oli c y p e ri o d * * **’
( C a s e, p p. 2 6- 2 7).

I n a d diti o n t o w h at h a s b e e n s ai d c o n c e r ni n g 

t h e p oli c y it s elf, t h e l a w i s w ell s ettl e d t h at a n I n-
s u ri n g C o m p a n y c a n n ot e s c a p e li a bili t y o n a ji t n e y 

p oli c y b y r e a s o n o f a n all e g e d cl ai m t h at it w a s 

n ot i n di s c ri mi n a t el y c a r r yi n g p a s s e n g e r s al o n g a 

d e si g n at e d r o ut e.
I n C o n n ell  v. C o m m o n w e alt h C a s u alt y C o m-

p a n y,  9 6 N. J. L. 5 1 0; 1 1 5 Atl. 3 5 2, t h e b u s c a u si n g 

t h e a c ci d e n t w a s b ei n g d ri v e n n ot al o n g it s a c-

c u s t o m e d r o ut e, b u t w a s b ei n g t a k e n t o B r o o k-

l y n t o b e u s e d i n p a s s e n g e r s e r vi c e p e n di n g a c a r 

st ri k e.
C o n c e r ni n g t h e c o n t e nti o n t h at t h e r e w a s n o 

li a bilit y b e c a u s e t h e b u s w a s n ot o p e r a t e d a s a 
ji t n e y at t h e ti m e o f t h e a c ci d e nt, Mr. J u sti c e M i n - 

t u r n  s p e a ki n g f o r t hi s C o u rt s ai d:

“ T h e v e hi cl e l o st n o n e of it s c h a r a ct e ri sti c s 
a s a ji t n e y b u s b e c a u s e it w a s wit h o ut p a s s e n-
g e r s at t h e ti m e, o r b e c a u s e it s m o v e m e n t s
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were directed to Brooklyn to engage in the 
passenger service there. Whether at rest or 
in operation, or in the act of undergoing rep-
aration, on the municipal route or apart from 
it, it still retained its passenger characteristics 
as a jitney bus under the policy of insurance, 
so far as the general public were concerned. 
Any violation of the provision of the Jitney 
Act was a matter between the operator and 
the municipalities, under whose license he 
was operating. But, while the policy of in-
surance remained in force, its legal effect as 
an indemnity to the traveling public, for 
whose benefit it was executed and exists, can-
not be minimized by any extraneous act or de-
fault of the insured, so long as he is conduct-
ing the vehicle within the general scope of the 
purpose for which the jitney car was insured. 
Gillard u. Manufacturers Ins. Co., 93 N. J. L. 
215; 107 Atl. 446.

“That this construction was contemplated 
by the defendant is emphasized by subsection 
E of Section 5 of the policy, viz.:

‘This policy does not cover loss arising 
from claims made on account of accident 
resulting from the use of the automobile 
elsewhere than within the borders of the 
United States and Canada.’
“The policy therefore defines its own terri-

torial limitations; and when we construe the 
language thus employed as comprehending the 
City of Newark as a municipality in the 
vicinity and within the territorial area of 
operation, and the accident as happening 
while the bus was in the ‘passenger service,’ 
until it has become manifest from the evi-
dence, that the vehicle has lost the character-
istics of a jitney bus—not by any inciden-
tal deviation from its licensed municipal 
route, but by an entire change in use and oc-
cupation thereby eliminating the vehicle both 
from the purview of the Jitney Act, and the 
express provisions and conditions of the policy 
__the liability of the insurer becomes obvious.”
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In the brief of the appellant (p. 6) it is sug-
gested that there was no proof that a bus of the 
B. & N. Transportation Company collided with one 
belonging to the Public Service Co-Ordinated 
Transport.

A complete answer to that contention will be 
found in paragraph 2 of the affidavit of O’Connell 
(Case, p. 11), in which he alleges that there was a 
collision between both buses. This allegation is 
not denied, but to the contrary is supported by 
the affidavit of William P. Braun, who represented 
the B. & N. Transportation Company in the suit 
of the plaintiff against it and now represents the 
Casualty Company, in which he states that the 
testimony was to the effect that the plaintiff sus-
tained injuries as the result of an accident oc-
curring while she was riding in a jitney owned 
and operated by the Public Service Co-Ordinated 
Transport, which ran into the side of an auto bus 
owned by the defendant B. & N. Transportation 
Company (Case, p. 39).

Again it is suggested that there was no proof 
that the particular bus involved in the accident 
was covered by the policy of insurance. Again 
the complete answer is that there was a positive 
allegation to that effect in paragraph 5 of the affi-
davit of O’Connell (Case, pp. 12-13) and not denied 
by any representative of the Casualty Company.

Whether the particular bus in question was 
mentioned in the schedule of the policy giving the 
numbers of the buses covered (and there is no 
denial as previously stated that the bus in ques-
tion was covered by the schedule) could make no 
material difference as the policy particularly pro-
vides that in consideration of the fact that pre-
mium is to be determined by the actual earnings 
of the transportation company, all public passen-
ger carrying vehicles, except metered taxi cabs
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were covered by the policy “without a specific de-
scription of and specific premium charge for each 
automobile to be covered as required by the 
policy” (Case, p. 26, lines 30-40; p. 27, lines 1-15).

C.
In the answer it was alleged and at the time of 

argument on motion to strike out the answer it 
was contended that this action was prematurely 
brought because appeal had been taken in behalf 
of the B. & N. Transportation Company which was 
undetermined.

It is not disputed that after judgment had been 
entered against the B. & N. Transportation Com-
pany an appeal had been taken. No bond, how-
ever, had been filed. The plaintiff, therefore, was 
not stayed in proceeding against the Jitney Com-
pany by execution, nor would the plaintiff be pre-
vented from proceeding on the policy, under 
which it is provided as required by Statute that an 
injured person may sue the Insuring Company 
direct without first resorting by levy or otherwise 
against the assets of the jitney operator.

That an appeal from a judgment does not pre-
clude the institution of suit thereon was decided 
in the very early case of Suydam v. Hoight, 25 
N. J. L. 230, in which Chief Justice Gr ee n , speak-
ing for the Supreme Court, said:

“The pendancy of a writ of error does not 
prevent the bringing of an action upon the 
judgment, nor does it enable the defendant 
to plead nul tiel record. It is in the discretion 
of the Court in which the action upon the 
judgment is brought pending a writ of error 
to stay the proceedings or not, and if the con-
duct of the plaintiff in error appears to be 
vexatious, the Court will suffer the action 
upon the judgment to proceed, notwithstand-
ing error brought.”
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An exhaustive examination of the law of this 
State has failed to reveal any decision which di-
rectly or by implication reverses the rule in the 
case cited. To the contrary, the case has been 
cited with approval both in this Court and in the 
Supreme Court, but no specific reference is made 
to the approving cases by reason of the fact that 
they do not deal directly with the question now in-
volved.

Issue is taken with the statement of the appel-
lant to the effect that the appeal being conducted 
for the B. & N. Transportation Company is in good 
faith. Whether it is or is not is beside the issue. 
So also is the statement in the appellant’s brief to 
the effect that it could hardly be called upon to 
provide a bond covering the judgment of $12,500.

The only question involved is whether under the 
Statute and the case referred to, the plaintiff is 
entitled to security pending appeal and whether 
she has a right to proceed directly against the In-
surance Company in the absence of such security 
being delivered.

The Circuit Court Judge who heard the motion, 
decided that she was not barred from proceeding, 
and it is now contended that the decision was justi-
fied by the well settled law of this State.

It is argued that the motion made to strike out 
the answer should not have prevailed and that the 
order striking out the answer should be set aside 
because in the notice of motion it is recited that 
the answer is both sham and frivolous.

It is conceded that under the cases cited by the 
appellant it has been held that an answer can not 
be both sham and frivolous. It is also conceded 
that the term “sham” indicates that the pleading 
is good on its face, but false in fact, while the term 
“frivolous” indicates that the pleading is one which 
on its face may be true, but presents no defense.
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In the case at bar, the answer denies the alle-
gation of the complaint that the defendant issued 
a policy. On its face, such pleading would be 
good, because the plaintiff would have no right 
of recovery if no policy had ever been issued. A 
photostatic copy of the policy used at the motion 
supported by affidavit and the later admission by 
the defendant that it had issued a policy of in-
surance to the B. & N. Transportation Company, 
clearly shows that concerning this phase of the 
case, the answer was false, therefore sham.

The answer further sets forth that an appeal 
is pending by or in behalf of the assured. This 
allegation is true, but if the contention of the plain-
tiff on the motion was well founded, it presents no 
defense and in that respect the answer is frivolous.

Realizing, therefore, that the appellant through-
out the proceedings indicated an intention to be 
highly technical, it was considered advisable to 
insist that the answer was both sham and frivolous. 
If, however, the plaintiff was ill-advised concern-
ing this attitude, no ground for reversal is afforded.

Sculthorpe v. Commonwealth Casualty 
Co., 98 N. J. L. 845-848;

McCarthy v. West Hoboken, 93 N. J. L. 
247.

It is, therefore, urged that the answer was 
properly stricken out and sum mary judgm ent 
properly entered.

Respectfully submitted,
Patr ic k  J. O’Con n el l , 

Attorney of Plaintiff-Appellee.

A l f r e d  B r e n n e r ,
Of Counsel.




