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Motion to Non-suit
Harry KOLMETSKY,

Defendant’s Motion for Direction of Verdict. . | Plaintiff
V. On Mechanies’ Lien. {()

Court’s Charge to the Jury ;
BerNarp PrLLICOFF, OwWner Complaint.

Exhibit P2, Agreement | ey Defendant
erenaaint.

Exhibit P7, Letter

Exhibit P8, Invoice i
i Plaintiff, Harry Kolmetsky, of the City and
Exhibit P9, Invoice ’ County of Atlantie, State of New Jersey, says that:

Opinion. . . 1 , 1. At the time hereafter stated the defendant, 2
) ’ Bernard Pellicoff, was the owner of a certain lot or

Order of Affirmance A ‘ curtilage of land situate in the City and County of

‘ Atlantic, State of New Jersey, bounded and de-

Notice and Grounds of Appeal seribed as follows:

' BEGINNING in the east line of Maryland
Avenue at a distance of 875 feet south of the
southerly line of Pacific Avenue; thence (1)
castwardly, parallel with Pacific Avenue 130
feet to the west line of United States Avenue;
thence (2) southwardly, along said line of 30
United States Avenue 40 feet; thence (3) west-
wardly parallel with Pacific Avenue 130 feet
to the east line of Maryland Avenue; thence (4)
northwardly, along said line of Maryland Ave-
nue 40 feet to the place of beginning.




Complaint

2. That on November 4th, 1924, the said Bernard
Pellicoff made a contract in writing with this plain-
tiff for alterations and additions of and to a cer-
tain apartment house on the land above described,
and also requested this plaintiff to do certain extra
work and supply certain extra material in making
sald alterations and additions of and toswsaid apart-
ment house.

3. Said contract was not filed in the office of the
clerk of Atlantic County, in accordance with the
statute hereimafter mentioned.

4. Between the 5th day of November, 1924, and
the 5th day of November, 1925, plaintiff performed
all the labor and supplied all the material for the
doing of the work referred to in the contract afore-
said.

5. Between said dates the said defendant re-
quested plaintiff to make certain other and further
alterations and additions to said premises, a list of
which are attached hereto and made a part hereof
and marked Schedule A a through his architect and
agent agreed in writing that the prices for the do-
ing of the said work would be adjusted after the
building was completed, a copy of which notice is
attached hereto and made a part hereof and marked
Schedule B. That plaintiff completed said extra
alterations and additions and completed said build-
ing but the defendant failed to adjust the prices
therefor and failed and refused to refer to arbitra-
tion the value of said extra work and material, in
accordance with the terms of the said contract above
referred to; that Schedule A sets forth the reason-
able value of said extra work and material.

Complaint 5

6. That attached hereto and made a part hereof
and marked Schedule C is a statement of the amount
due from defendant to plaintiff, together with the
credits to which defendant is entitled, and showing
the balance justly due to said plaintiff.

7. All the material was sold and delivered and
all the labor performed were used in the alterations
and additions of and to said apartment house.

8. The said Bernard Pellicoff has paid $13,469.00
L) 2 = g Ny | e ) ? 219
on account of said claim, leaving a balance of $13,-
557.32 justly due and owing to said plaintiff.

9. The said indebtedness is a lien upon the said
lands and building by virtue of the statute entitled
«“ Aq act to secure to mechanids and others payment
for their labor and material in erecting any build-
ing’’ (Revision of 1898) and the supplements there-
of and amendments thereto.

Plaintiff demands as damages the sum of $13,-
557.32 together with interest from November oth,
1925, and costs of suit. A

TrompsoN & HANSTEIN,
Attorneys of Plawmtiff.

SCHEDULE A.
EXTRAS.

Fireproofing steps to basement under main stairs.
Installing a complete water closet on first floor, ¢
wash basin with hot & cold water, a new stack -3
stories high, tile floor, a window, a door, and a medi-
cine chest.




4 Complaint

Built out a bedroom on the 1st floor complete with
radiator heat and a 4-ply roof over it;

Removed partition in dining room of 1st floor and
put in an iron girder to support the upper floors,
then built a new plastered partition 2 feet away;
also a new casement window complete.

Removed old chimney & built a new one the height
of the building;

Clothes chest with cedar lining in breakfast room;
1st floor: Straightened a bay window to a square
corner; .

1st floor: Casement window in bedroom towards
Maryland Avenue;

Tore out and put in a wooden rough floor and fin-
ished with a tile floor in rear of vestibule;

Built top and bottom railing and balusters for the
rear porches & side platforms, also painting;
Built out porch on front of 3rd floor covered with
canvas and finished with railing;

Built stairs from 2nd to 3rd floor with an enclosed
room;

Built a bay-window in front with 2 French doors
and window

Built 2 rooms at side front complete with radiator
heat and basin with hot & cold water with a 4-ply
tar roof on it;

Built toilet on 3rd floor complete;

1st fleor—2 partitions, a door & 2 windows;

New floors on the 3rd floor of the bldg.

2nd floor—4 partitions and 1 closet complete.

2nd floor rear—1 window;

2nd floor; a ventilated skylight in bath room;
Vestibule on 2nd fllor;

1st floor: Built out a cold storage closet through the
wall with a roof on it, and suttoed over and a closet
for brooms & carpet sweeper:

Complaint 5

Made imitation stone blocks in the 2 front corners
of the house out of stuceo, the height of building;
Wash-boards out of stucco on all the porches;
Changed doors from 5 panels to 2 panels on 1st and
2nd floors; '
Moving of boiler & enlarging the main;
Made 9 rooms out of 8 rooms with basins for hot
and cold water in each room;
(Gtas outlets in each room on 3rd floor;
(tlass knobs in place of plain knobs;
24 extra electric outlets;
Three hardwood floors on 1st floor;
1 brick pier to support side of building;
Scraping wall paper in all rooms thruout the house;
Plastered up all eracks and holes when papers was
removed from ceiling and walls; :
1st floor: put metal lath on 2 ceilings & plastered
over them;
Tile blocks inserted in stucco in front of house;
Plastered boiler room and put in a new window;
Changing from white pebbles to colored pebbles 1m
outside stueco;
Difference of price of three gas ranges;

& (6 - &6 k6 s electrie fixtures;
4 double eleetric bracket fixtures;
4 corner ceiling fixtures:
5 ceiling fixtures; )
Relocation of windows, doors and partitions, and
closing up old openings of same.
Total cost $11,474.56
10% for supervision of extra work 1,138.76 -

—

$12,613.32
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Complaint

CREDITS.
2 30 gallon boilers & 2 gas heaters $40.00
12 French bevelled plate glass for
living room windows 12.00
Allowance for 2 feet of flooring for
the back porches, 500 square
feet of lumber 35.00 87.00

Balance due $12,526.32

SCHEDULE B.

624 Guarantee Trust Co.

Atlantic City, N. J.

February 27, 1925.
Mr. Hnrrs Kolmetsky :
This is to authorize you to proceed with the extra
work at job 172 States Avenue, Atlantic City, N. J.
Prices to be adjusted after building is completed.
This notice is given in compliance with the contract
made between you and Mr. B. Pellicoff, owner.

Respectfully yours,
Benjamin Brown,
Architect.

SCHEDULE C.

To performing labor and furnishing ma-

terial as per agreed price in contract

dated November 5th, 1924 between

Bernard Pellicoff and Harry Kol-

metsky. $14,500.00
To balance due on extras 12,526.32

Total o $27,026,32

Complaint

CREDIT
Amount paid by cash 13,469.00

Balance due Claimant $13,557.32

Received Mar. 4, 1926. Sheriff.

I hereby deputize and appoint Charles Walters to
serve the within writ. Witness my hand and seal
this 4 day of March, 1926.

Howarp R. Croup, (L. S.)
Sheriff of Atlantic Co.

——eeee

Duly served within summons and complaint
March 5th, 1926, on Bernard Pellicoff by leaving a
copy at his residence, 172 States Avenue, Atlantic
City, Atlantic County New Jersey, with a member
of his family above the age of fourteen years, to
wit, his wife.

Howarp R. Croup,
Sheriff.
By Caarres WALTERS,
Special Deputy Sheriff.
Sheriff’s fees $5.22.
Filed March 9, 1926, at 9 A. M.
Wirriam A. Brairg,
Clerk.




Answer

ANSWER.
ATLANTIC COUNTY CIRCUIT COURT.

Harry KoLMETSKY,
10 Plaintiff, Action at Law.
V. On Mechanices Lien
BerNarp Prriicorr, owner Claim.
and builder, Answer.
Defendant.

Defendant, Bernard Pellicoff, of Atlantic City,
Atlantic County, New Jersey, says that:

20

1. He admits paragraph one.
2. He admits paragraph two.
3. He admits paragraph three.
4. He admits paragraph four.

0. He admits requesting plaintiff to make certain

30 alterations and additions not comprehended by said
contract, as evidenced by the notice attached to the
complaint and marked Schedule B, but denies
Schedule A, attached to the complaint, sets forth a
list of said extra alterations and additions, and also
denies, that the price of extra alterations, and addi-
tions was not adjusted; the price and value of said

Answer 9

extra alterations and additions having been fully
paid by defendant to plaintiff. He further denies
that Schedule A sets forth the reasonable value of
said extra work and material.

6. He denies paragraph six.
7. He denies paragraph seven.

8. He denies that he pdid but $13,469.00; the
amount paid to plaintiff is $15,333.50; he further de-
nies there is any balance due and owing to plaintiff
by defendant.

9. He denies paragraph nine.

First DEFENSE.

1. Said building and land are not nor is either of 2(
them, liable to said alleged debt.

SEcoND DEFENSE.

1. The contract referred to in the complaint in-
cluded certain work and labor and the furnishing of
certain materials in and about the building erected
on the lands deseribed in the complaint and which
were included in the price $14,500 for which plain-
tiff agreed with defendant to fully perform all that
was required under the terms and provisions of
said contract.

2. After the making and execution of said con-
tract it was mutually agreed by and between plain-




10 Answer

tiff and defendant that the work and labor to be
performed and the materials to be furnished in and
about the alterations and additions to said basement
should be omitted and a credit was then and there
agreed to in the sum of $2000 by reason of said omis-

sions and the contract price was thereupon reduced
to $12,500.

3. Defendant has paid to plaintiff the whole of
-said $12,500.

THiRD DEFENSE.

1. Plaintiff at the request of this defendant, did
certain extra work on the building mentioned and
described in the complaint, the fair price and value
of which is $2840 upon which defendant is entitled
to a credit of $250 for the following items stipulated
Y.to be furnished by plaintiff and defendant: 2—30
gallon boilers and 2 gas heaters $100; 12 French
beviled plate glass for living room windows, $50;
allowance for labor and material by reason of les-
sening width of back porches, 2 feet, $100; making
the price and value of said extra work, $2590.

2. Defendant has paid to plaintiff the whole of
said $2590. By way of counter-claiming against the
plaintiff the defendant says that:

1. He repeats all the statements in the foregoing
answer.

2. The contract price agreed upon between plain-
tiff and defendant is the sum of $12,500.

Reply and Answer to Counter-Claim 11

3. The fair price and value of said extra work,
after the allowance to defendant the sum of $250
the value of said labor and materials omitted by
consent of plaintiff and defendant is $2590.

4. The total amount of said contract price and
the value of said extra work is $15,090.

5. The amount paid plaintiff by defendant is $15,-
333.50.

6. Defendant has overpaid plaintiff $243.50.

The defendant counter-claims $243.50 damages.
C. C. SHINN,
Attorney for Defendant.
Filed Mar. 31, 1926, at 9 A. M.
Wwm. A. Braig,

Clerk.
i 20

REPLY AND ANSWER TO COUNTER-CLATM.

ATLANTIC COUNTY CIRCUIT COURT.

Harry KoLMETSKY, |
Plaintiff, Action at Law.
Ve . ) Reply and Answer to
Ber~vArD PrLLICOFF, | Counter-Claim. 30
Defendant. |

The plaintiff replying to defendant’s answer says
that he denies all the allegations contained in said
answer,




Rule for Judgment

AxsweR T0 CouNTER-CLAIM.

Plaintiff answering defendant’s counter-claim
says that he denies all the allegations of the same.

ArFrFIRMATIVE DEFENSE.

Plaintiff, Harry Kolmetsky, says that any pay-
1) . g :
ment made, as alleged in defendant’s counter-claim
was a voluntary payment.

TaompsoN & HANSTEIN,
Attorneys of Plawntiff.

Filed April 7, 1926, at 9 A. M.
Wwu. A. BLaig,

Clerk.

RULE FOR JUDGMENT.
ATLANTIC COUNTY CIRCUIT COURT.

Harry KoLMETSKY,

Plaintaff,

On Mechanics Lien.

> Rule for Judgment.

Ber~xarp PELLICOFF,
: Defendant.

This action was tried before Judge William H.
Smathers, with a jury at the Atlantic County Cir-
cuit Court on November 2nd, 3rd and 4th, 1926,

Rule for Judgment 13

The Court, upon motion of defendant, directed the
jury to bring in a verdict of no cause of action
against the defendant as owner and directed the
jury to bring in a verdict of no cause of action by
the defendant against the plaintiff upon the defen-
dant’s counter-claim and submitted to the jury for
its determination, the question of the liability of the
defendant, as builder, and the jury returned their
verdict as follows: Judgment for the plaintiff and
against the defendant, generally in the sum of !
$9000.00.

Whereupon it is adjudged that the plaintiff re-
cover of the defendant the sum of $9000.00 and his
costs, which are taxed at sum of $51.50.

Wwu. H. SMATHERS,
Judge.

Filed and entered Nov. 8, 1926, at 9 A. M.
Wa. A. Braig,
Clerk.




Judgment

JUDGMENT.

ATLANTIC COUNTY CIRCUIT COURT.
October Term, 1926.

10 Harry KoLMETSKY, Action at Law.

Plawntrff, On Verdict.

V. On Mechanics Lien.

BerxArRD PELLICOFF, Thompson & Han-
Defendant. stein, Attys.

B ]

Judgment entered Nov. 8, 1926, at 9 A. M.
Damages $9000.00

200 Costs 51.50

Total | $9051.50

This action was tried before Judge Wm. H.
Smathers, with a jury on November 2nd, 3rd and
4th, 1926.

The Court upon motion of defendant directed the
jury to bring in a verdict of no cause of action
ag_)ambt the defendant as owner and directed the
jury to bring in a verdict of no cause of action by

3y the defendant against the plaintiff upon the defen-

dant’s counter-claim, and submitted to the jury for
its determination thg question of the liability of the
defendant as builder and the jury returned their
verdict in favor of the plaintiff and against the de-
fendant, generally.

Whereupon it is ordered that the plaintiff, Harry

Notice and Grounds of Appeal 15

Kolmetzky, recover of the defendant, Bernard Pel-
licoff, the sum of nine thousand dollars damages and
fifty-one dollars and fifty cents costs of suit.
Wwm. A. Braig,
Clerk.
County Circuit Judgment Book No. 14, page 507.

NOTICE AND GROUNDS OF APPEAL.
ATLANTIC COUNTY CIRCUIT COURT.

Harry KoLMETZKY,

Notice and Grounds
of Appeal.

V

BERNARD PELLICOFF.

\
Plawntiff z Action at Law.
Defendant. )

e ———

To the within named plaintiff :

Notice that the defendant appeals to the New
Jersey Supreme Court from the judgment entered
in this cause, upon the following grounds:

1. Because the Court refused to non-suit the 30

plaintiff.

9. Because the Court refused to direct a verdiet
in favor of the defendant.

3. Because the Court refused to limit the jury to
finding a general verdict against the defendant.




16 Notice and Grounds of Appeal

4. Because the Court permitted the jury to find
a verdict in favor of the plaintiff if they found there
was a new and independent agreement entered into
between the plaintiff and the defendant, notwith-
standing there was no evidence to support such in-
dependent agreement.

9.. Because the Court refused to charge the jury
that they must allow the defendant a eredit of $738.

6. Because the Court told the jury that they must
ignore the original agreement on which the action
was based and to confine their consideration to an
alleged independent agreement.

7. Because the Court after having told the jury
that their consideration must be limited to an inde-
pendent contract, thereafter referred to an arbitra-
tion of liens and adjustments by the architect when

20 there was nothing in the evidence to justify it.

8. Because the Court permitted the plaintiff over
objection to answer this question:
““Do you know how much extra lumber you
bought to use in this extra  work?’’

9. Because the Court permitted witness Kolmet-

zky to refresh his recollection by looking at a book
that he did not make nor keep in order to testify
as to statements therein.

10. Because the Court permitted witness Kol-
metzky to answer this question:

““Now, where you do extra work and the price
1s to be adjusted after the contract is to be
completed, what is the usual allowance or ar-
rangement as to profit?”’

Certification 17

This was an improper method of proving the
amount due and there was no basis laid for it in
the complaint.

11. Because the Court permitted to be introduced
bills for extras which are not the bills of plaintiff
but third parties.

12. Because the Court permitted the plaintiff to

offer in evidence bill of particulars without proof ()

of the bill or the particulars.
Core & CoLg,
Attorneys of Defendant.

Service acknowledged this 24th day of June, 1927.
Tromprson & HANSTEIN,
Attorneys of Plamntiff.

Filed June 27, 1927, at 9 A. M.
Ww. A. Brag,
Clerk.

CERTIFICATION.
(Filed June 29, 1927.)

STATE OF NEW JERSEY.

CouNTY OF ATLANTIC.

I, William A. Blair, clerk of the County of At-
lantie, and also clerk of the Circuit, ete., Court
holden therein, said court being a court of record,
having a common seal, do hereby certify, that the




18 Certification Testimony
foregoing is a true copy of the complaint, answer,
reply and answer to counter-claim, rule for judg-
ment, judgment record and notice and grounds of TESTIMONY
appeal in the case of Harry Kolmetzky, plaintiff v. : '
Bernard Pellicoff, defendant, as the same are filed ATLANTIC COUNTY CIRCUIT COURT.
in my said office. '
In testimony whereof, I have hereunto set my
hand and affixed my official seal at May’s Landing,
N. J., this 28th day of June, A. D. 1927. Hankry KoLMETZKY,

10 Wu. A. Brarg, Plaintiff, [0
(Seal) Clerk. V. Action at Law.

BerxarD PELLICOFTF,
Defendant.

Atlantic City, N. J.,
Novembher 1, 1926.

A PPEARANCES :
Mussgrs. Trmompsony & Hanstrin, for plaintiff.
C. C. Suixn, Esq., for defendant.
Crarexce CoLg, Esq., of counsel for defendant.

———

(The above entitled case was tried November 1,
1926, before Hon. WiLuiam H. SMATHERS, Judge 20)
and a jury.) ;

e e e

(Testimony of the plaintiff, Harry Kolmetzky.)
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20 Harry Kolmetzky—Direct

Harry KoLmerzky, the plaintiff, called as a wit-
ness in his own behalf, being duly sworn, was ex-
amined and testified as follows:

Direct examination.
By Mr. Hanstein:

Q. Mr. Kolmetzky, you are the plaintiff in this

suit, are you not?

Yes, sir.

And where do you live?

Weymouth Apartment.

In Atlantic City?

Atlantie City.

And what is your business?

. Contracting and building.

How long have you been a contractor?
Kighteen or sixteen years; about eighteen or
sixteen.

Q. Do you know Mr. Pellicoff, the defendant?

A. Yes.

Q. You and he entered into this agreement marked
P2, did you not? '

A. Yes.

Q. Where was the property located on which you
were to do the work provided for in that agreement?

A. 172 States Avenue.

Q. Did you start in to do the work also by this
contract?

A. Yes, sir.

Q. Now, just give us—the jury is not familiar with
that property. Will you state what character of
building was on there at the time you started to do
your work?

PO BOFO PO

Harry Kolmetzky—Direct 21

A. Tt was a two and a half story frame building
and a brick basement, and a pitched roof like the
garages. You know, those old style roofs.

Q. Two and a half story?

A. Two and a half story and a cellar—basement;
basement of brick; but the two and a half stories
are frame building.

Q. Now, if you had followed these plans which
have been introduced in evidence to completion, what
kind of a building would it have been then? Would
it have been a cottage?

A. No; two-family house and about eight rooms
on: the third floor.

Q. What was the building made of before, frame?

A. Frame.

Q. Well, now, did you start to work under this
contract?

A. Yes.

Q. When did you start to work, do you recall?

A. About two days after I signed the contract; as
soon as [ got the permit out.

Q. Now, after you had started that work did Mr.
Pellicoff have any talk with you about doing some
extra work?

A. No, not the first day.

Q. Well, I don’t mean the first day. After you
had started

A. Yes.

Q. Did he have some conversation with you?

A. He did.

Q. How soon after you had started to work did he
speak to you about changing these plans and specifi-
cations?

A. When I had the third floor—the third floor,
half story, the roof off, and framed the four sides
and put the rough boards on it, he came around and




22 Harry Kolmetzky—Direct

said that he had his wife there after I finished the
work and she said it does not look like a house: it
looks like a barn; she wants to have more windows
on the side near Pacific Avenue, and she wants bay
windows in the front. That is when he told me he
wants to make them changes.

Q. Was that the first alteration that he ordered?

A. That was the first alteration.

Q. Now, how much of the work that you had done
did you have to change in order to make these alter-
ations?

A. Well, all the front, the two stories, second and
third floor was completed according to contract,
rough, not finished completely with the stucco, only
the rough hoards and the studs. I did tore up the
new work—the work according to the agreement and
made it according to the way he wanted with the
extras.

Q. Now, I have some photographs here. T may
be able to make this a little clearer. Now, is this a
picture of his house?

Az Yes, 8ir.

Q. What view of the house is that?

A. This is the side on Pacific Avenue.

Q. Is that States Avenue?

A. That is States and Pacific Avenue side.

Q. That is looking at it

A. The front and side to Pacific Avenue.

Mr. Hanstein: I offer that in evidence.

Mr. Cole: Was that taken before or after?

The Witness: That is after, when it is done, the
way it is now,

Harry Kolmetzky—Direct

Mr. Cole: Asis?
‘'The Witness: The way it is.

(The photograph offered is received i'll evidence
and marked as an exhibit for the plaintiff P3.)

Mr. Hanstein: I will show these pictures to the
jury in just a moment.

10

Q. Now, what view is that? ;
A. This is the States Avenue and the Ocean side.

Q. That is looking at it from the ocean?
A. Yes.

Mr, Hanstein: I offer that.

(The paper offered is received in evidence and
marked as an exhibit for the plaintiff P4.)

20

. And it now is?

. Yes.

. What view is that?

. This is the front, States Avenue.
. Showing States Avenue front?
. Yes.

Mr. Hanstein: T offer that.

(The paper offered is received in evidence and
marked as an exhibit for the plaintift P5.)

Q. Now, did you have a talk with Mr. Pellicoff in
regards to the price of these alterations?

A. Well, I did say to Pellicoff, ‘‘Mr. Pellicoff,
our agreement calls that any extra work to be done
should be a price on it and an order——"’
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Mr. Cole: TIf the purpose is to establish any
waiver [ object on the ground there is no waiver
alleged here. If it is not for the purpose of es-
tablishing a waiver, I object to the question as hav-
ing the appearance of an attempt to show a waiver
of the requirements of the contract.

Mr. Hanstein: Go on, complete your answer.

A. (Continuing.) And I said, ‘‘If it would be on
extra work I could give you a price right now, but
to tear out the work I done when T don’t know what
lumber would be waste, and what I could use, and
the labor it was done already—and tear it out again
and do it over again, it is impossible for me to give
you a price, which it was agreed on it that the price
should be made after the whole Job was completed,
extras and according to contract.

Q. Who made the agreement that the price would
be fixed after the job was completed?

A. Mr. Brown, the architect, and Mr. Pellicoff was
there.

Q. What did he say about paying you the price: of
these extras?

A. Well, he said that when the whole job. was
completed it should be adjusted by Mr. Brown,
reasonable price, and he will pay when the job is all
done.

Q. Well, what did he say he would pay you?

A. Well, he didn’t say any amount, but he said a
reasonable price.

Q. He said he would pay you the reasonable price?

A. Reasonable price, what it is worth.

Q. All right. Now, then, will yow state what
changes you made in these plans and speeifications
as they went along? But we better put theee plang

Harry Kolmetzky—Duirect 25

up. Will that help you any if we put them on this
board?

A. No.

Q. Well, the jury has to see them, you know.

A. All right. Put them on the board. _

Q. Which plan do you want to put up first? Is
there room there for both?

A. (The plans referred to are placed upon the
board provided for the purpose.) .

Q. Maybe we can use this, (referring to an easel)
will that help you any? Now, Mr. Kolmetzky, you
said that you had certain of this work done when Mr.
Pellicoff came to you and asked you to do some extra
work?

A. Yes. ey

Q. Now, show us on the plans what it is that you
had done that you had to take off?

A. This is the third story.

Mr. Hanstein: Can all of the jurors see thgt‘?
Maybe we can raise this up. It looks like it is going
to be better.

The Witness. This is the front which my agree-
ment calls for to do, and there was a pitched roof
here like that. This was all torn off and I framed
that last story square, and had the windows in. Th.en
when Pellicoff came around this side—the Pacifie
Avenue side was all finished, the third story. Mu.
Pellicoff came around to make me them changes. I
tore all this new work out, two stories, the third and
the second, and put in bay windows, and when I had
the bay windows in he comes again and ma'k.es me
put in a balcony in between. I tore out again the
new work and put the balcony in, and this here shows
a.glassed porch for the step, enclosed, which it is a
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finished room, to make a finished room completely,
plaster and so forth.

Q. Let us not go over it too fast because this may
be hard for the jury to follow. Now, how high was
this building on this plan when you started to work?

A. Two stories and a half. The pitch roof

. This red line that you have drawn?

. That was the old building, that way.

. That shows the line of the old building?

. Yes.

. You did what?

. My contract—I took off the top of the old build-
ing and stretched out to make a straight floor on the
third floor, which I done that, and when I had all
this done then he came around to make me the
change.

Q. This business of building it up and putting
this roof on was all part of the

A. Of the contract.

Q. Of the contract?

A. Yes, sir.

Q. All right . Now, you had all that roughed in,
you say?

A. Here the joists. It was a flat roof, not the way
this is. When I made the contract it was arranged
to have a flat roof, not a pitched roof like this here.
This plan either does not show the way it should
show when I signed the contract. It was understood
between us that there should be a flat roof

Mr. Cole: Just a moment. Is that an attempt
to change this written contract?

Mr. Hanstein: It is apparently a variance from
the plans. All right, if you want that out it is all
right.
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Mr. Cole: I do not want the contract change.

Mr. Hanstein: Well, I don’t think the contract
changes the building at all.

Mr. Cole: I thought he said it did.

Mr. Hanstein: The contract does not show the
plans of the building. This is a plan that he said
he has to work from which the parties agreed should

be
The Witness: A flat roof.

Mr. Cole: But the contract, plans and specifica-
tions are all one. How can he vary the plans any
more than he could vary the contract by oral testi-
mony ?

Mr. Hanstein: I grant you that is a legal rule on 2()

it. I do not know just what the effect of this is. I
do not think it will matter.

Mr. Cole: Perhaps not. I don’t know.

. You say that you had built up from——
. From the second story.
. From the second story straight across?
. Yes.
. And that was all new construction?
. That was all new construction,
Q. And had you erected the framework for this
pitched roof?
A No, it was supposed to be a flat roof and the
joists were in. '
Q. So that you didn’t complete this at all?
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A. No, I wasn’t supposed to build that.

Q. After you had all this framed in, did you have
it weather-boarded?

A. No, it was supposed to be stuccoed, but I had
the two-by-fours and the rough boards.

Q. You had the rough boards on the outside?

A. Yes, all close in.

®. What did you have to do when Mr. Pellicoft
came along and asked you to make a change?

A. Tore all this new work out and put in different
lay-out and different material. Couldn’t use all
that material because it was all broken to pieces.

Q. Did you have to do away with all that material?

A. Yes.

Q. Now, the photograph shows a bay window up
there on the third floor, does it not?

A. Second and third.

Q. Well, have you done any work on the second

floor?

A. Yes. I think this was all done, this here floor;

that was done according as it is here now. When
he came to tell me to do the extra work, was torn out
these two floors entirely and made the way it is there
in the pictures now.

Q. Had you built new work on this second floor?

A. Yes. All this wall was new, from here on to
the third floor.

Q. You had built an entirely new front wall for
two stories?

30!  A. Two stories.

Q. And in doing of that you had put up the up-
rights?

A. Yes, sir, rough boards.

Q. And rough boards across?

A. Yes.

Q. Had you put in your windows?
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A. Window frames.

Q. Window frames?

A. No windows.

Q. Then what change did you make according to
Mr. Pellicoft’s instructions? How did you change
this front as you had then built it?

A. T tore all the front out, two stories, and I re-
arranged the building.

Q. Did you tear down—all this new work, because
the bay windows start right from the—from corner |
to corner; from corner to corner. It shows there.
Point on the photograph to the bay windows that you
built.

A. Well, this is the bay windows from here to
there. This is the sides from the building.

Q. Is this the sides of those bay windows?

A. Yes. When I had the bay windows done al-
ready, but not all completed, Mr. Pellicoff comes
along again and says Mrs. Pellicoff told him she
would like to have the balcony, which there is a 2
balecony built up above, and I said to Mr. Pellicoff,
“Why don’t you make up your mind and tell me
what you want to do, because labor and material is
very high, and had to pay foreman. They run into
too much money.”” At any rate he told me what to
do and I done it.

Q. Now, does this show a porch?

A. Railing, yes.

Q. Shows the porch railing?

A. Yes. This is the extra, see? That porch there, 3\

Q. That is an extra?

A. Yes.

Q. Now, what about the front of this building?
How did you erect that differently from the plans
and specifications?

A. Then he comes on again and he says that it
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don’t look good to have the full width on the first
floor and not on the second and third, which would
make more appearance, which would make more ap-
pearance on the building to have it straight up, and
he made me to build one room here which shows—
this is the room where the black spot is, that one
there, and I had four-ply roof on that, and the
corners which the drawing will show all finished,
and it was nothing said. That was all satisfactory.

tQ Come then—Ilater Mr. Pellicoff come again, an Mr.

Pellicoff said, ‘‘Now, Kolmetzky, that doesn’t look
Just good. We will have to have all the way up the
building straight,”” and they want to have another
room on top of this one. I said to them again, *“Why
don’t you tell me what to do at one time, the
second and the third, which would save the new
roofing and the cornice and all that labor and ma-
terial?”’ Well, he said, ‘““ Anyway, that has to be
done. It will make more appearance on the front of
the house.”” I domne it. I had the roofers there and
that was an extra roof. I had with the roofer an
agreement according with the plans and specifica-
tions. He charged me extra for that and when he
came and tore it out he charged me another roof
extra on the third floor story. So all this here is new
part. :

Q. Just a minute. Let me see if T understand
this. On the second floor—this is the second floor?

A. Yes.

30 Q. This room on the second floor you had com-

pleted in accordance with this plan; is that correct?

A. Yes.

Q. And how much of that work that you had com-
pleted in working under the plan did you have to
tear out to build it up a second story?

A. Well, you see, Mr. Hanstein, this room was
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set back about sixteen feet. That was the enclosure
for the steps to go up. This here has nothing to do
with the new room I built, because there was room
enough to build another new room. I have placed
where that shows here. That sets back about sixty
foot from the building. That is there. I am not
charging extra for that room.

Q. Can you show us that room on the photograph?

A. Yes, there is three windows in that room and
two windows in the front, which it takes its full
eight, or nine feet by sixteen feet in depth. That is
the one room, right to here. "

Q. Show us this room on the plan.

A. There is where the room would show? See?
And this is where I built that room. This here shows
the side elevation for those steps to go up.

Q. This part is back?

A. Yes, it sets back and there was room here to
build another room, so there is where the new room
come? See!?

Q. You built this room out as shown here?

A. As shown here up to here.

Q. That is an extra?

A. An extra, yes.

Q. How far back does that room go?

A. About sixteen feet, same length as the old room
there, same length of this here room.

Q. So you built a new room out on the front?

A. That is thirteen feet.

Q. You built a new room out on the front sixteen 30

feet deep?
A. Yes.
Q. And how wide?
A. Nine feet.
Q. Sixteen by nine?
A. Yes.
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Q. T wonder if this jury can see all this.

A. Here it is Tourteen—fourteen and a half feet.

Q. Suppose you get around here so these folks will
see it better. Now, how much of the work that you
had done pursuant to your contract, did you have to
tear out in order to build this?

A. Well, this old wall T broke that out, and I had
the bay window there and I took the bay window out
t0 make larger the room, and build the room there.

Q. Was this width of this bay window some work
that you did

. Yes, rough.

. Under the contract?

. Yes.

. You had that in rough?
. Yes.

). And you say you had to take that down?

A. T had to take that down and close this apart-
ment to make a door opening here, nearer to the
wall. :

Q. Then you built this up two stories?

A. T built up one story first there. They didn’t
want to have two stories, and it was agreed on one
story; and I had four-ply roofing down and the
cornice iron finished.

Q. Show us on the photograph where that stopped.

A. Right here, after we got the two rooms as high
as the balcony:

A. And you had already put roofing on?

A. T had already had roofing put on, and the build-
ing was finished up, the galvanized iron molding.

Q. And you say Mr. Pellicoff wanted that
changed?

A. Mr. Pellicoff came around and he said he was
over with his wife again and his daughter, T suppose,
and they talked over and said they want to have
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another room on the top of this one from the front
all'the way up straight. So then T tore the new part
of: the work off and added another room on the top
of that room.

Q. Now, can you show me on the plan here about
how that is changed—putting in the bay window—
changed on that plan?

A. (Witness marking the plan in question.) There
is a French door over there, a French door here, and
another French door on that side, and two double
windows, which it shows there on the plan. That is
two stories high.

Q. Now, what other changes did you make in these
plans under Mr. Kolmetzky’s instructions?

A. Mr. Pellicoft’s.

®: M. Pellicoff’s?

A. Now, there is the first floor here which it shows
a closet for clothes, and he told me he might want
this room separately from that so they would have
a lavatory and wash stand in there. So I did build
that lavatory here and that closet I did make here.
That is according to agreement. It doesn’t make
any difference where the closet was supposed to be
built. Tt shows how this gives him a closet and a
closet here, and here T did open a new window for
the ventilation which the law requires, and the full
equipment of the toilet, wash stand and radiator and

tile floor, and a step three story and a half high to

the building.

Q. Now, this closet that you say ycu bwlt here,
you didn’t charge for that?

A. No.

Q. That was in the contract?

A. That was in the contract, but it doesn’t n.ake
any difference. We did that.

Q. But this toilet and all the plumbing and tile
was extra?
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A. This toilet and all the plumbing and tile was
extra, when I had the toilet put once in the cioset
which Mr. Pellicoff showed me how to do it, then
later on when it was all plastered and complete he
came around and made me another change, which I
tore up one side—one part of that partition and
moved that a little further out or in. T couldn’t re-
member that. After I had done it the way he wanted
he done it over again.

Q. This is the first floor plan. This is the second
floor plan. This is the third floor plan, isn’t it ?

A, Yes, sir.

Q. Now, you show us what other changes you
made on that first floor plan.

A. On the first floor plan it shows where the din-
ing room and a bedroom and a kitchen and two more
bedrooms. Now, they didn’t want no bedrooni near
the kitchen, and they wanted to have a breakfast
room up here, which we had maybe ten or fifteen
times changed the partitions around before they
made up their minds what they want, and they did
make a breakfast room in here—here it is—and that
old partition was supporting a three story building
or two and a half story building they removed that
and we put an iron girder in here, the partition is
there now, and they made an additional room here.

Q. Now, don’t give us too much at once. :

A. I will make the marks and I will explain. You
see that old partition was supposed tu be there. We
took that partition out to make that breakfast rcom
in the kitchen, which I did put an izoun girder to
support the building and build up a new partition
in here and another partition in the center, that is
between the dining room and that little bay window,
another additional bedroom, because this bedroom
here was taken up for the breakfast room, so they
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mede the bedroom here which I tove this old part
out—I wasn’t supposed to do that—and 1 extended’
about five or six feet more of new wall and new root
on it and made all complete, and T think it is one or
two closets in there, one—I am not sure if it 1s not
two. So this is an additional new room here and the
partition was removed and this here cornicp .

Q. Let us go over this much of it. Wait. This
plan shows a bedroom? i

A. Yes. You see all these white marks? This 1s
all new work. That was supposed to Le the new
work. But this old mark is supposed to remain as.it
was—the old partitions there, but by changing this,
why, I did remove all the old partition and put new
ones instead.

Q. Were you supposed under your contract to re-
move that?

A. Yes. s

Q. You were supposed to remove that partition?

A. Yes.

Q. Now, where were you supposed to build a new
partition 1n connection with that bedroom? '

A. Take that partition out. There is the old parti-
tion and it stays there. This much shows the stair,
and this here remains. That partition was supposed
to be up and this is a new partition. Now, we put
the new partition in here. This was removed. See?
And by removing that partition in this new room
was too small, and the dining room too large, and I
took the old partition out and put an iron girder and
built up a new partition, and the dining room was
too large the other way, so they squeezed up——

(). Let me get this straight. How many partitions
across that way were you supposed to build under
this plan?

A. Only one, that one.

30
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Q. That one?

A. Yes.

Q. Did you build that? ‘

A. T built three in there. I did make this one first,
but then by changing around I tore it out again and
made partition to suit the way they wanted.

Q. Did you make a partition?

A. Yes.

Q. Did they leave that one stay?

A. Yes, afterward they let it stay, yes.
Q. Did you make one here?

A. Yes.

Q. Did they let that stay?

A. Yes, with all the extra.

Q. You built two extra partitions?

ALY 5 SEIT,

Q. In building those extra partitions did you tear
down an old partition?

A. Yes, sir.

Q. Did you have to tear down

A. Ouly one, and T tore out two or threé.

Q. You built some new ones that you tore down?

A Yes:

QQ How many new ones did you build that you tore
down?

A. Three. I was supposed to build one, and tear
one out.

Q. T am talking about in connection with this room.

A. You see, by making a larger room we tore the
old partition out that was supposed to stay there
and built another partition to make the rear ends
of the room.

Q. And you say you put in a steel girder?

A. Yes, steel girder right in there to support the
three-story building. That was the main partition fo
hold the buvilding.
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Q. How far across did you make that steel girder?

A. The full width of the building, from here to
the next wall, twenty-four or twenty feet deep.

Q. And that was not called for by the plan?

A. No.

Q. Now, then, when you came over here were you
to leave.this outside wall remain?

A. Yes, remain as it is, of course.

Q. And what did you do in fact about it?

A. Well, by making two rooms when the dining
room was too small, so I did took about five or six feet
more to straighten up and tore this out and put a
partition in between to make two rooms out of one.

Q. Now, then, this partition that you built was an
extra?

A. This was an extra.

Q. Removing this was an extra?

A. Yes, was an extra.

Q. Erecting this was an extra?

A. Erecting that was an extra, and the roof on il |
and the floors complete. It was a complete room,
and new floor to make this here which I couldn’t
leave the old one. That was the new floor, and new
joists and new wall, and plastered the whele four
sides and ceiling, and a new roof on it. You see, the
roof was all up to here. When I tore this ont there
was no. roof on it.

Q. Can you show us that roof on the photgraph?

A. Right there. There is where those three walls
are. That is the extension of this drainage. 'There
is where the other rooms were.

Q. So you built that room there which if it had
not been for the extra you would not have been
obliged to build?

A. No.

Q. All right,
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A. Then we took this corner out to have a straight
roof, so that was extra—taking this out and having
it straight.

Q. Did that require doing any extra work mside
of that room?

‘A. Sure, material and labor.

Q. How much of this room were you supposed to
do under your contract?

A. Well, I was putting in a new partition and

10 closet. The closet is not there now, but it is some-

20

30

where else, but it does not make any difference. 1
put two or three closets in there and I straightened
this room out and all that old ceiling was so bad
when they started to take the paper off, it became
damp, so he told me to put in good new plaster and
which I did. I put new chicken wirc around and
plaster over.

Q. Was that extra?

A Extra.

Q. How about this room? What were you sup-
posed to do in connection with that room?

A. This room is only one closet and this one parti-
tion I was supposed to put in for two rooms, and
there was an old chimney here. There is the old
mark. IHe make me to remove the chimney and
build a new chimney in here. I tore all that old
chimney out and fix up the floor and walls and cell-
ings and roof and I built a new chimney in this here
side of the building.

Q. Were you supposed to do anything about that
chimney under the contract?

A. No, it was supposed to remain there.

Q. It was supposed to remain there?

A. Yes.

Q@ What did that chimney go to?

A. For the heating plant,
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. For the heater? And you changed that?
. Yes. ;

.To over here, as an extra, is that 1t?

. Yes:

. Did you make any change .

A. One minute. By changing the chimney from
the middle to the side of the house we did remove
the heating system, the boiler, because the b01'ler has
to be near a chimney. So on account of moving the
chimney we removed the boiler, too, you see, and
reinstalled the pipe in there. : :

Q. How about this room? Did you do anything
about that?

A. This room is only one window there, because
of the partition I put in there. I haven’t got the rear
view. :

Q. You haven’t got the rear view. You put that
window in as an extra?

A. Yes. '

Q. Now, did you complete the kitchen as the plans
call for?

A. Well, T did make once the way the plan called
for; but the kitchen and the breakfast room were
changed about half a dozen times.

Q. Now, tell us how it is now. :

A. Now, the kitchen (witness marks with red pen-
cil upon the blue print on the board.)

Q. You will have to explain the marks. .

A. Anyway, it shows the plumbing on ﬂ.mt side,
and the plumbing comes here now on this side. '

Q. When you say the plumbing, what do you refer
to?

A. The combination sink and wash tray and the
gas range. It was supposed to be.on that.side ﬂlGl:G
and Mrs. Pellicoff and Mr. Pellicoff said on this
side was more suited to have it. So we put it over
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here and the kitchen ‘“‘dresser’ here, right ‘where
the wash stand was supposed to be, and the little
closets for brooms and carpet sweeper and all dif-
ferent things—so that closet was put in there and
this here when the house was all stuccoed and
plastered and painted some of the wood work, Mr.
Pellicoff comes with his wife and daughter and said
there is no closet in the kitehen for eold %toraoe for
food and different things, and they looked mound
the place there to make a closet, and couldn’t find,
and they decided to open up the wall which it was
Completely finished, “absolutely stuccoed, even  the
paper hanger—the paper hanger was 1eadv in the
house to paper it, and-T did break through that wall
and build a cloqot, and measured up thls, stuek a
roof on it. That is where the closet shows there.

Q. Now, these white lines show the work that you
were supposed to do?

A. Yes, and T done it and changed over ‘again.
That partition is not here. -It is about a foot aw ay
because it makes smaller the bathroom. Made more
room for the kitehen.

Q. Now, had you built this?

A. That partition was up.

Q. How far was that partition completed?

A. Tt was ready for plastering.

Q. You had it lathed?

A. Lathed and electric lighting, which the électric
lighting was moved, too. You know, by removing
the partition, we dld move the wires, too

Q. Then you moved it over here?

A. Yes.

Q. And you had to do all that work over again?

A. Yes, and this here ‘door that shows it is about
three foot away. Before we had it here and’ then
they come around and said there is‘more room for an
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ice box, or table, and they made me put the deor
over there. They: changed around about half dozen
times, in each reom worse. Windows and doors
were la} ing out, which will be the best way: for them
to put the hun]_tule and different.things. in.

Q. Did you charge for putting that door over there
as an extra? :

A. T did, because I done it aceording to the agree-
ment first.

Q. You had already completed it?

A. TIhad already done that place with the door and
window there, and they came around and made me
to put the window on this side and the door over
there. |

Q. And you had already completed that work?

A. Yes, and the door does not show there' nOW.
It shows but it is away from there, and that window
is here. o :

Q. Now, when you changed these partitions n
here around the breakfast room, whieh you say you
changed a number of times, how much of the work
on those partitions had been done when you made
your change?

A. Tt was ready for plastering. .It was lathed.

Q. It was lathed?

A. Yes, sir. .

Q. How many times have you gotten those parti-
tions ready for plastering when they were changed?

A. I couldn’t tell you that. Many times. I
couldn’t tell you exactly. :

Q. Had it reached that stage of completion every
time they wanted it changed?

A. No. Some of the parts were completed, some
of the parts weren’t.

Q. Sometimes you had not gotten as far .as the

plaster?
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A. Yes.

Q. Now, have you pointed out all the changes that
have been made on this first floor for which you are
making claim as extras?

A. The enclosure—I don’t know how you ecall i
the vestibule or what, the entrance as you come into
the house—there was supposed to be a tile floor
from the front door to the steps which they make me
to put in a tile floor all the way to the back, from here
to there, all the way through. iSo I tore all that
‘wooden floor out and put in a rough floor about three
inches lower with cinders and concrete in and tiles
it up. That was extra.

Q. You tiled it? i

A. This was according to contract, was supposed
to give me the front tile—I couldn’t exactly give you
the measure. I think 3-6 by 6, and from here on all
the way back was another tile all the way through—
tile floor, which I tore the whole floor to the back and
lowered down three inches for concrete and cinders.
You have to have a foundation where you put tile
in, and there was no opening for steps and no open-
ing to the basement—which I did not make

Q. You say you tiled as a extra all the part of
what is marked ‘“enclosed porch for vestibule’’ from
the red line back to the line that you are now mark-
ing in red?

A. Yes.

Mr. Hanstein: Might we state on the record here
that witness is marking out on the exhibit with red
lead pencil the changes which he says he has made,
so that it appears?

Q. Now, then, you were saying something about
a staircase. '
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A. This here plans and specifications is according
to the Atlantic City law for two apartment house
and as many rooms as you can have. When I had
done work there about four or five weeks the state
inspector came along and asked me .what is going
on in the building and I told him that is a two apart-
ment house, and which he said to me somebody told
him it was going to be a three apartment houge under
the tenement house, and he did give me notice. .He
said that I should not come on the job without getting
a new plan and new permit from Trent0n: Well,
I did stop the job and I think Mr. Brown did make
a new set of plans. I never saw the plans but he
told me he did, and he went himself to Trenton or
he mailed it there, and he took a permit out accord-
ing to the tenement house law. Then when Brown
told me that everything is o. k., T should go back to
work, which I did, T asked for the plans and I
haven’t got them yet. I never even looked at the
plans the way they looked, which rearranged to make
with the law from the tenement house law.

Q. Now, Brown was the architeect who prepared
these plans?

A. Prepared these plans, and he come a'round
pretty near every day and two days on the job to
see what was going on. :

Q. Now, you started out to tell us about a stair-
case,

A. When they took out the permit, so the inspector
usually comes here every two weeks. So he used to
watch the job to see they make according to law, the
tenement house law. So he asked me in the first
place if I took the plans on the job. I told him no be-
cause I never saw the plans. Well, he told me I must
have different plans, which I went to Brown and I
never got the plans. So he said to me, ‘‘All right. 1

30
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will explain to you what has got to be done accord-
ing to the tenément house law,”” and he told me then
to-make here fireproof steps to 2o down to the base-
ment. So I built a door and wooden partition. on, the
first floor and a brick wall and steps.into the-base-
ment, '

Q. Did you have any conversation with Mr.
Pellicoff in regard to that?

A. Yes, all the extra work. Mr. {Pellicoff was
there when the state inspector was there.

Q. He was there?

A. Yes.

Q. And did he tell you to go ahead and do that?

A. Yes, positively. '

Q. Now, you built the stairs into the basement
then ?

A. Yes. A new step going down to the basement
and a brick wall, which it calls for fire-proof, and a
finished doer here, and finished partitions, plastered
on both sides, and washboards and painting and
so forth.

Q. Did you-tile that room?

A. Yes, yes.

Q. You say that stairway just led into the base-
ment ?

A. Yes. You see, this shows going from the first

floor to the second and it was supposed to be open in

the bottom of the step.

-Q. You better not draw on everything.  (Counsel
referred to the witness marking up blue-print,)

A. This wag floored off there. He made me open
from the floor, make an opening and build another
step into the basement, and that was an extra step;
and. this here wall was an extra, and the door in the
briek wall in the basement which is called fire-proof.

Q. That was all extra?
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A. Yes. . |

Q. Now, have you finished pointing out the extras
on the first floor? s

A. And there was extra lights put in the dining
room under the ceiling. Mr. Pellicoff and Mrs.
Pellicoff were there and they told me they would like
to have four lights in the ceiling and two or three
brackets on each side of the wall, which that was
extra, and I done that.

Q. They were electric lights?

A. Yes, electric lights and ﬁxture_s. .

Q. Now, did these changes require any different
plumbing or heating? :

A. Yes. All this heat changes was required—not
the plumbing, but mostly heating; because it was
radiator there and by changing the rooms, the
radiator couldn’t stay in the middle of the room,
which we moved to the corner of the room.

Q. I see. What other changes were made there?
Can you think of any? gty

A. I got so many, I don’t know. I think it is all
there; the most part, anyway.

Q. All right. Start on the second floor.

(Recess to 1.00 o’clock P. M.)




10

2()

Harry Kolmetzky—Direct
AFTER RECESS.

_—

Harry KoLmerziy, the plaintiff, recalled.
Direct examination. (Resumed.)
By Mr. Hanstein:

Q. Suppose you start to point out what you
changes were on the second floor.

A. On the second floor it shews here a stariway
to go out to the third floor.

Q. Just a minute.

Mr. Hanstein: Can all of the jurors see this?

(No audible reply.)

The Witness: (Continuing.) Right in the middle
of the house, see? Now, by having the steps here

they couldn’t make two apartments, which they
wanted to make two apartments, and one on the

first floor would make three. So they make me to re-

move that stuff and build up the steps somewhere
that should interfere on this middle floor, that they
could have two good apartments, front and rear. So
Mr. Brown, the architect, did suggest to have the
steps going on the outside which—there is a window
there. He said we should take the window out and
have a door and a step leading to the third floor, not a
building step. So my own carpenter which he was the
foreman, he did make a plot for me and laid out the
steps for him, and when they came around Pellicoff
and Mr. Brown, they see that it was a mistake be-
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cause it would not be nice to have an open entrance
for the third floor, and it did not make out very good
the steps there. So we talked again and we did find
a way to have another room built up and the steps
leading from the first floor to the second to go around
to the third floor. So by doing this we did build a
new addition room, for the third floor steps, and
by building it another room here, we took away the
ventilation from the bathroom, which that is not
according to law. So we did build that with a ven-
tilated skylight for the bath room. So that skylight
here was extra, and then this new room addition and
a new complete set for the third floor. And then by
a rear entrance |

Q. Just a minute, Mr. Kolmetzky. Let us see if
we can’t put this thing some place where the jury
can see it better. Suppose we try to put it over here.
That will be about an equal distance from each of the
jurors. (Referring to the easel containing the plans
referred to by counsel and the witness.)

Mr. Hanstein: Does that help the jury any?

(No audible reply.)

- Q. Now, let us see if we understand this correctly.
Which was the staircase—was this staircase the
staircase that led from the second floor to the third

floor?

AtYes,

Q. Was that new construection?

A. No.

Q. That was already there?

A. Yes. ‘

Q. Now, go on and explain what you did about the
staircase.
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A. By taking the stair, we did enlarge the rooms
for the two apartments, and a different way out—
Pellicoff suggested making up a step, which it was
made. It was not completely finished but it was
ready like you could walk on it, but it was not com-
pletely finished, and when they saw it was not ready
to have another step, they decided: to have a built-in
step, a different place, so we did find a place to build
up this step from the first to the second floor. We
built up another room, completely a new room here
and’ a: new step going up to the third floor, finished
two steps, plastered and painted and floors and walls
and electrie lights, and by doing this here to put up
a room here to let off the air from the bathroom,
which we did make a ventilated skylight for the
bathroem, that was extra.

Q. Now, let us see if we get this: this is the stair-
way leading from the first floor to the second?

A. Yes.

Q. And that stairway was there before?

A. That is the way I was supposed to make it.
That is the step according to the agreement.

Q. You didn’t make anything extra?

A. No.

Q. Now, where did you place this stairway from
the second floor to the third floor?

A. From the top of this one, but we did build up
a one-story high room for the step.

Q. Can you show us that on the picture?

A. It shows on the first floor, the new addition, and
this was the first and second front and all the rear,
between the rear and front addition is another extra
room there, which shows right there on this side of
the building.

Q. Can you see it?

A. Yes, you can see if you take the picture down.
(Referring to photograph.)

.
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Q. All right, suppose we take the picture down.
(P4.) Now, suppose you point out to the jury what
you built in order to enclose the staircase?

A. There is a white spot from here to there—there
is a window there, and there it shows the room. This
is the extra room for the steps. From here to there
is the step leading from the first to the second floor,
and the additional room for the step from the second
to the third is from there to there.

Q. Now, had you at the time you built this extra
room completed this outside wall?

A. You mean from the extra room?

Q. Had you built this wall here?

A. Oh, yes, this was built.

Q. Was that in accordance with the contract?

A. That was in accordance with the contract?

Q. And did you have to change that wall any?

A. No, I didn’t change that wall.

Q. Well, what did you have to do in order to en-
close that?

A. What T done I took the part of the roof off.
Sce? And I built up the top of this here another
story, one story high more, and enclosed that with a
roof, and whatever was necessary to have in that
room to enclose it, and a new complete step.

Q. Did you say that this step as shown on the
plan had been completed by you when they changed
1t?

A. T was supposed to leave the old step.

Q. Which step was it that you said you had prac-
tically completed when they asked the change?

A. Well, T say from the second to the third floor
stcp which T made I completed; but there was no
step from here to here.

Q. Where was that step?

A. Right from the top of this one. You see, there

2()
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is one, two, three stories. There is a step from one
to the other and a part to go around.

Q. Was that the step you had practically com-
pleted? :

A. Completed.

Q. And then changed it?

A. No. You see, she just had a step made—the
step which it was made but not Complete You see,
I had the rough work done, and that is a step Whmh
was thrown out, couldn’t use it.

Q. How much had you done on that staircase
when you had to tear it out? ,' i

A. Tt was ready to finish. It was all the rough
work in so you could walk up and down.

Q. What do you call the rough work?

A. The rough work is the trusses and the 1“1%615
and treads and the supporting platform, and the
doorway from this here room leading to another door
so you can go to the third floor.

Q. You had all that wérk done?

A. Yes.

Q. And you had to tear it all out?

A. Had to tear it all out and close up the opening.

Q. Were you able to use the hunber 1 that stair-
case for the new one?

A. No, it was a different layout a different
measure. It was eight by nine, and then it was seven
by eight a different layout of the step. It was like a
turn step, not a straight, but a turn step.

Q. You couldn’t use that?

A. No. ,

Q. Now, what other changes did you make?

A. This here railing, we were talking about be-
fore, it shows on the second floor. Now, by having a
separate entrance into the front apartment we made

another hallwav. It shows there. It does not show
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on the plan. See? They put a door here, when
people go in the rear apartment they should not ol
terfere with the front apartment, and they had an
extra door here, two partitions and another door
going into the front apartment. So that is extra.
And they made a kitchen. Where the step was there
before they made up a kitchen. See? And there
was a covered closet there for dishes made and put
in extra, and a radiator and plumbing necessary for
a kitchen, and a door to extend this here step. We
made a platform from here all the way to the back.
See? It shows in the picture there. So these people
in the front apartment could take down their gar-
bage. And another door for the rear apartment to
2o out. '

Q. What is this? A sort of poreh, or what?

A. There is the platform.

Q. That platform up there, you built that as an
extra!

A. Yes, all this from here to the back.

Q. And in building this room which you referred
to as the kitechen, where the old staircase was, how
many walls did you have to put up for that?

A. Three. We only left that right wall, so three
walls were new.

Q. You had to put in three new walls and threw
out the old walls?

A. The step was between the two old walls. That
was torn out and we patched up the ceiling and walls
and different things, and this here entrance, it shows
to the back apartment—we took that partition out
and put it over here. See? So there is no extra for
that partition because it does not make any differ-
ence where 1 was supposed to build it. It was an
entirely new partition and this room belonged
to this front apartment and then another room come
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to this apartment. So there was a window there,
an extra built in. They had to have a window there.

Q. You made no charge for building this extra
partition?

A. No. Whenever any closet was supposed to be
according to the agreement and made a change, there
was no extra for that; but if the material was here
or there I made according to the agreement.

Q. Was there any of the work involved in this out-
side of the staircase that you did and had to tear out
again in order to comply with their revised ideas?

A. Yes, there were two or three partitions here
where the steps came out

Q. I am afraid this lady over there

A. Can I go over on that side? There were three
partitions for the front apartment taken out and
fixed up, patched up the ceilings and floors and what-
ever it was there. T don’t remember exactly now.

Q. Well, T am asking you if you did any of this
work under the contract that you had to tear out?

A. Yes. There were doors and windows were
put in there according to the plan and the next day
or the same day—I couldn’t tell you exactly—they
came around and looked around again the way to
put up the furniture, where would be the best place
to put it up, and they did make me change it over
again, doors and windows.

Q. Now, how about the back part of that second
floor? Did you make any changes in that?

A. The back part—you see it shows where a
kitchen was supposed to be, but there is no kitchen
there. Now, there is an old wall where this wall was
supposed to be removed and built up a new partition
about eighteen inches away from that one south and
about five foot up north another partition to make
a kitchen out of that. I went and tore out the whole
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partition which 1 was supposed to tear out :1}1(1 put
up a new partition and was ready for plastering, all
lathed.

Q. All what lathed?

A. All lathed ready for plastering, and they came
around and made me take that new stair out and
place in the same position where the old kitchen was
which was in the rear apartment.

Q. This white shows new work?

A. That white shows new work.

Q. When you built that partition that was not
extra, was it?

A. No, I tore the old partition out and put 1]1.0
new one up according to the agreement and when it
was ready for plastering they came around and laid
out the different lights by seeing the front and the
rear, and they made me put back il} f(he same place
the new partition where the old partition was heforp,
and I tore all the extra new work out and made it
in the place they wanted to suit themselves. :

Q. How about the partition over there? Did you
build that partition in accordance with the contract?

A. This partition was supposed to be there. All
this mark shows the old work should be there. Now,
this partition was taken out and moved m\‘a,\:—T
can’t tell you exactly—to make this four or five feet,
to make into two rooms here and the kitchen here;
that was a kitchen from the rear apartment and make
two rooms out of this here place; and they left one
room there the same as the plans showed before. Tt
was tearing out a couple of rooms, putting up t}le
partitions there and taking out and putﬁ..ng‘ up again.

Q. How many partitions did you build there by
way of extras?

A. Well, it was tearing out two extras.

Q. You tell me how many you built and how many

you tore out?
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A. Three partitions.

Q. You built up three partitions?

A. Yes, and took down three,

Q. Took down three?

A. Yes.

Q. That you were not supposed to take down?
A. No, they were supposed to remain there.

Q. Now, were there any other changes?

A. You see, it shows here only one closet for cloth-
|0 ing, and I put another closet in there by making this
room into a bedroom instead of dining room. So I
put another clothes closet there, in the rear apart-
ment. '

Q. Now, you had to put plumbing

A. Oh, yes, changing the radiators on account of
changing the partition.

Q. You had to change the radiators?

A. Sure, positively, and the electric light, too.
You see, it was in the center of the room, the outlet.

Q. Had you completed any of that work, the elec-
trical work, before they made the changes?

A. Yes, yes, wiring for fixtures they put up.

Q. What changes did you make in the electrical
work after you had done the work under your con-
tract?

A. Well, same as T told you before. The fixture
was in the room in the center, and when T changed
the partition that left the fixture not in the center
any more. So I spoke to the electrician there to
make the lights right in the center again. And some
of the wiring was in the partitions built in already.
It was taken out and put in the new partition.

Q. How about plumhing? Did you have to make
any changes in that? '

A. Well, you see, in the plumbing the changes
wasn’t much, because there was a kitchen supposed
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to be in the rear, and when they took five or ten rf?let
away from there there was no charge for that. T {)L
most charge was in the heating, and the extra Plum -
ing is the new two toilets and the twq wash stands:?

Q. Did you build some toilets on thls.second floor?

A. Not on the second floor; on the third floor.

Q. It is on the third floor?

'A. Yes. In the first T showed already one,':}nd
there is one on the third floor. Now, this here railing
for the steps on the side and in the rear of the pqr@
was supposed to be two by three, three fo‘o.t high,
and in between from the floor to the top .rmhng.' :u}-
other one eighteen inches, which Mr. Pellicoff dvl..d.ll t
want that. He wanted to have top and bottom railing
and balusters, two balusters, which 1t shows 1‘,110}'(!.
That is the side. See? And that matches up with
the back porch the same as this sid.e. It was sup-
posed to be two by three, eighteen p]cl_les from the
floor, and along there, and they sz’u‘d it would not
look good and they made me put in the top and
bottom railings and all balusters. ’

Q. Were there any other changes on that floor?

A. T don’t remember. There were plel}ty, i kngw.

Q. Suppose we go to the third floor until you think
of something else for the second. .

A. Well, I would not be able to make a picture 0u"c
of that because there are too many partitions. See?
And it is shut all around. You see there are one—
two—three—four—five—six—seven — eight — eight
rooms and two baths, and those steps Suppose(.l to be
leading to the third floor, and we made a(l.dltlonz.ll
room on the steps for the side. So by taking tjms
out and changing around when Mr. Pellicoff and his
daughter was there, and they did made—that was
done after these all partitions were up already.

Q. How many rooms were there supposed to be
in accordance with this plan?

30
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A. Kight.

Q. Eight rooms?

A

Q. How many rooms are there up there now?

A. Ten and this here room makes eleven, extra
for the steps; but I don’t call it a room that you ean
live in, lut 1t i1s a room because it is for the step.

Q. \Vhat is this you have drawn outside of the
front?

A. This shows the railing all the way up. It didn’t
show here but it shows here. It connects all the way
up to the roof and it was all done according to the
agreement and was torn up, the front, for the bay
window. This here shows the third ﬂom room. That
18 the second floor.

Q. Is this the room you testified to before?

A. Yes, that is one. That is the room there, nine
by fourteen.

Q). How many of these partitions as shown on this
plan did you have in at the time—when they made
changes? ;

A. Thad exactly the way the plan shows, and when
they came in—you see, there is two closets here.
These two closets weren’t huilt, and the steps come
right here. That is the new step going up and going
into the third floor. So that was open for the en-
trance to go to the third floor. There was an en-
trance to go all the way around, the same as it shows
here exactly. Now, by looking around and laying
out here they said two additional rooms could be
made here, which all the partitions were taken and
laid out the way through, and put in two extra
rooms,

Q. How much work had been done on those par-
titions when you tore them down?

A. All the partitions were up and the electrie light
was in.
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Q. And you tore them down completely?

A. Completely, and laid a different way altogether.
As the partition shows here it is about two feet away.
One is six inches away and one is ten or fourteen
something, and there is no entrance like this to go
around. As soon as you come in there is one hall-
way here, that is all, and there is another is another
hallway in between here which it leads from one
door to go into this room, and there is a door from
this one to that one, and that is the front. But there
was no entrance there. The chimney comes all the
way through the roof here and there is a step open
here for the first floor toilet all the way up, and an-
other step here, which shows only a part here; but
we put a complete toilet on the third floor.

Q. That was extra?

A. Extra.

Q. How many extra toilets on the second floor?

A. On the second floor was not extra.

Q. T mean on the third floor?

A. On the third floor one, this one here. There is
supposed to he a wash stand in each room, so they
made me put in two extra wash stands, extra com-
plete toilets and two wash stands.

Q. HKExtra?

A. Yes, to put in a gas light from the cellar fo the
third floor, to make them in each room in case they
want to have a gas connection for heat ; because there
was no heat on the third floor, only the two floors,
and that was an extra charge.

Q. Did you take these partitions down more than
once ?

A. Yes. I would not say all the partitions, but a
big part of the partitions I did, by changing around,
and all this shows here. The doors leading to the
partitions were changed a dozen times.
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Q:: Now, did you  make any other changes—have
you completed your, description of the third floor? -
~A..No. Well, then I tore down a half story of the
building. - The plt,ched roof was at an angle on a
part. of .the floor, which the joists of the bulldmo
weren’t level, it was eeiling settled in the middle. SO
I'leveled all the;joists and put in about three-fourths
of the building new: ﬂoonno .
Q. Well, wasnlt that called for by the contract?
A. No, no. There was nothing said about joists—
Well, as mueh as I can tell you, that every little bit
of extra went into this building T didn’t do anything
before . I did call Mr. Brown and Pellicoff. He
knows as much as I know on. the extras, because
some of the buildings was papered and plastered
and you can’t find in this part; but he knows all the
openings that were changed time and time.
Q. Were there any other changes that .you know
about other than those you have referred to?
A. l.eannot remember, hard to tell.
Q. All right. . Suppose you take the chair. Mr.
- Kolmetzky, did you make up a list of these changes?
A. Yes. There is one more thing I want to tell you.
When I went ahead with the extra work and I always
sald to Brown that my agreement calls for an order
in writing and a price on it, they promised me

| Mr; Cole: I object. There is no questionlpending.

The Witness: All right. I want to bring out this
here thing.

Q. Did you make up a memorandum of. the extra
work you did?

A. Yes.

Q. Is this a copy of it?
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ALl Yes.
Q. Would referring to that refresh your recollec-
tion as to the work that you did?

Mr. Cole: T object, may it please your Honor. He
has testified to everything that was done. He does
not need to have his recollection refreshed.

The Court: I think he ought to have covered
everything that was done. He has been on long
enough.

Mr. Hanstein: All right. T just wanted to be sure
we had it all in there.

Q. Now, Mr. Kolmetzky, what record did you keep
of the cost of doing this extra work?

A. Well, as soon as I started in on the extra work
—1I will have to bring it again by Mr. Brown.

Mr. Cole: The question is what record did you
keep?

Mr. Hanstein: I will withdraw that question for
the moment.

Q. Did you have any conversation with Mr. Brown
relative to records of extra work?

A. Yes.

Q. Well, all right. What was that conversation?

Mr. Cole: 1 do not know whether this conversa-
tion he intends to relate can bind the defendant. It
all depends on whether it was in the terms of the
contract or not. I would not suppose any conver-
sation he had with Mr. Brown would relieve him of
the necessity of keeping records to make competent
proof of the claim against Mr. Pellicoff.
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Mr. Hanstein: 1In the first place, this conversation
I am referring to was made subsequent to the con-
tract so that no parole evidence will be involved, and,
in the second place, I do not suppose there is any
doubt—I do not suppose you dispute that Mr. Brown,
the architeet, was the architect on this job?

Mr. Cole: Of course we do not. The contract you
put in evidence shows that, but that does not mean
that Mr. Brown may do or say anything that would
bind the owner.

Mr. Hanstein: I do not see how the Court can rule
on 1t unless he hears it.

Mr. Cole: T anticipate from this question that
the purpose is to institute some evidence of a state-
ment made by Mr. Brown that would relieve this
gentleman from doing something that he ought to
have done, and, first I say it cannot be done, and,
second, there is no plea of any waiver of any right
on our part. :

Mr. Hanstein: Your assumption of this is entirely
wrong. We are going to establish the reverse—that
My. Brown did tell us to keep a record and we did.

The Witness: Yes.

Mr. Cole: Well, why can’t we produce what he
kept?

Mr. Hanstein: 1 have a right to proceed in an
orderly way.

Mr. Cole: T object on the ground that nothing that
Mr. Brown said to him totiching what he was to keep
can bind this owner,
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The Court: I think the objection is well taken,
Mr. Hanstein. I will sustain the objection.

Mr. Hanstein: I ask an exception.

Q. Mr. Kolmetzky, did you keep a record of your
costs in regard to this extra work?

A Yes, sir.

Q. What was the nature of the record that you
kept? ' e

A. Well, when I started with the extra work 1 did
mark down every day what mechanic worked from
the extra work, we will say a carpenter, a lather, an
electrician, a plasterer or a common laborer, and
whatever material was used, we will say ten two by
fours or one hundred square feet of roofers, or door
or window, and by the end of the week I did ask my
son, which I couldn’t read English very good—the
marks T make, everything is good enough for me,.I
understood it—but I explained to him and he put
the books the mark of labor and materials every end
of the week.

Q. Now, did you keep it by day or week by week,
whichever it may be——

A. Every day I did copy that, but I did give t.hat
to my son every end of the week, Saturday evening.

Q. And you wrote down every day——

A. 1 did.

Q. Now, what did you write in this record?

A. In the record was—if 1 had three carpenters 3;

working on the extra work like, we will say, changing
partitions or windows or doors or flooring, there
day, the date and the year, and the same as I said
were only three carpenters or eight carpenters that
before—if there was any lumber used it was marked
down on lumber.
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Q. Now, did you keep this record as to the work
that was done under the contract?
A. No, the extra work.
Q. Just extra work?
AT oR,
Q. Do you know what your son did with this
record of time that you kept?
A. No, I don’t know. Iknow he put it in a book.
Q. Well, you know he put it in a book?
0 A. Yes, in the presence of me, because he was in
my house.
Do you know where the book is?
Yes, with me. I have the book.
Have you got it now?
Yes.
Let us see the book.
(Witness produces the book.)
Now, did you see your son make these entries?
Yes.
20 Q Where did you say he got the data from which
he made up these entries?
A. I used to keep on a piece of paper and hand
it over to him every end of the week.
Q. And have you gone over this book since he got
it up?
A. Yes.
Q. What about the material?
A. The material is in the book, too.
Q. Where did he get the record of the material?
30 A. Off the slips, and then if it was a delivery of
~ a thousand feet of lumber on that day and there was
used only five hundred extra, there was five hundred
marked down used for the extra.
Q. Who determined how much of that material
went into extras and how much went into the con-
tract itself?

POFOFO PO
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A. Well, like T did mark down on the slip if it was
used up five hundred square feet for the extra, and
by the end of the month I used to get a bill from the
material man. From them all the slips are made.
See? So when it was a thousand square feet, forty-
five dollars, so I did make only one thousand feet of
floor, windows, and so forth, or any material.

Mr. Hanstein: 1 offer this book for identification.

(The book referred to is marked as an exhibit for -

identification for the plaintiff P6.) "

Q. Now, were you obliged to pay money in order
to procure this lumber and other materials that you
used in the work?

A. Say it again.

Q. Did you pay out money for this lumber and
other material that you used for the extra work?

<A. Part of that material, not all. I didn’t pay

for no lumber, but I paid for part of the bill from the

cement, lime and stucco.

Q. Well did you buy extra lumber ? Dld you buy
any extra 1umber°?

A. Sure I did.

Q. Well, didn’t you pay for it?

A. No.

Q. You still owe for it?

A. Yes.

Q. Do you know how much extra lumber you -

bought to use in this extra work?
A. Yes.

Mr. Cole: Just a'moment. If he intends to ex-
press that in dollars and cents I want to ob]ect that
that is not the correct way to show what he 1is en-

20

f
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titled to have for alleged extras. I think that is not
the proper measure. He was under obligation to
make certain alterations and additions for $14,500.
Now he claims that changes were made and as a
result of those changes he was required to expend
more money than he would have done if the contract
had been performed as originally required. Now,
my claim is that the amount he is entitled to have is
the difference between the contract price and what
it finally cost as a result of this extra work and ex-
tra labor that was done, and that he cannot charge
against us every piece of lumber he put in there and
every piece of cement.

The Court: What is your position in respect to
the contract? Is this suit to recover any portion of
the contract price?

Mr. Hanstein: I think this all on extras, if T am
not mistaken.

Mr. Cole: No, it is combined in the bill of par-
ticulars and credit given, and then claim made for
the balance due. These extras rest upon the con-
tract. It says soin the complaint itself. They must
rest upon the contraect.

Mr. Hanstein: We are undertaking to show what
this extra work cost us to do. I am talking about
extra work.

Q. (Repeated by the stenographer.) Do you know
how much extra lumber you bought to use in this
extra work?

The Court: I will permit it.

Harry Kolmetzky—Direct
Mr. Cole: Exception.

A. Yes, between fifteen and sixteen hundred
dollars.

Q. What other material did 'you buy that you used
in the extra work?

A. Plaster, cement, sand, stueco, pebbles, and wire
—metal wire.

Q. Well, now suppose you tell us how much plaster
you were obliged to buy extra?

Mr. Cole: Objection for the same reason, and I
ask an exception to this line.

The Court: Yes.
A. The whole bill amounts, for the plastering and

the metal wire and sand and stucco and pebbles, 1
think around seven hundred dollars.

Q). Did you do any extra brick work in connection 2()

with the extras?

A. The chimney, that part of the steps, the fire
wall, and the brick pier.

Q. How much did that brick work cost you?

A. You see, the brick work was not given out as a
contraet. It was day’s work. So I hired my own
bricklayers and hod carriers and I paid them by the
day union wages.

Q. Did you buy any materials for the extras?

A. Yes, bricks: ;

Q. How much did they cost you? Do you know?

A. T think about one hundred dollars.

Mr. Cole: How much?

The Witness: Around one hundred.
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Q. Did you have extra plumbing work done?

A. Yes. ‘

Q. How did you have that done? .

A. Well, by adding the two extra toilets——

Q. No, how much—how did you have that done, by
day’s work or week or contract?

A. No, that was contract.

Q. All right. How much extra work did you have
to pay for? How much extra did you have to pay
10 for the plumbing work?

A. Well, the plumbing and heating was eleven hun-
dred, or ht‘de over eleven hundred dollars the extra
plumbmg and heating.

Q. Did you have any extra roofing work done?

U

Q. How was that done, by contract?

A. Yes.

Mr. Cole: T think you ought to ask this witness
what he did, Mr. Hanstein. HKvery question you ask
him is leading and suggests the answer.

Q. What other work did you do there?

A. Painting.

Q. How was that done?

A. That was a contract price, and then we had
extra work on it.

Q. How much was the extra work for painting?

A. $265 or $260; something like that. I couldn’t
tell you exactly the figures but I know it is $265. 1
0 think it is $265.

Q. What other items of extra work did you have
done by contract?
- A. Wiring, electric light work.

Q. Electriec work?

A. Electric wiring, yes.
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Q. All right. How much was that?

A. Between fifty and sixty dollars.

Q. What other work did you have done by con-
tract?

A. Roof and metal work.

Q. Roofing and metal?

A. Yes.

Q. How much did you pay for the extra work
there? _

A. $210 or $212—¢212, T think.

Q. $212. Now, what other work?

A. And I was supposed to give him a white
pebble stuceo, which Mr. Pellicoff teld me he would
like to have a colored pebble. So I called up the
Hudson supply man and told him to come over and
find out just what is the difference between white
pebble and colored pebble and he came over and he
told me it would cost I think ten dollars a ton more.
I couldn’t remember exactly what he did give me the
price, but it is more than the white pebble and T said 20
to lnm ““You go over and see Mr. Pellicoff,”’ which
he Went and came back with Mr. Pellicoff on the job
and Mr. Pellicoff decided on the colored pebble
stucco. So I said to Pellicoff, ‘‘Now, here is the
man. He tells me the colored stucco will cost more
than white stucco,’’ which he agreed on to pay me
extra whatever it would be when the job is com-
pleted, and I did give him colored pebble stucco.

Q. How much is that? ,

A. It runs I think $95 to &blOO

Q. Do you recall any other work that you had
done by contract for which you had an extra charge?

A. Yes. It shows in the picture there. The two
front corners of the full height of the house shows
like stone blocks, one in and one out, like a
stone building. When I had the pebkle on it
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all completed, Mr. Pellicoff told me he would like
to have something like Atlantic Avenue. He told
me to go over and see it. There was a pebble stucco
with a nice corner made out of colored block, imita-
tion, which I went and saw that, and he did give me
an order to do that, and I did the two front corners
three stories high. I think it is—mno, it is two stories
high; this here corner and the corner over there. It
shows right there. And on each balcony on the
platforms and the back porches he did tell me to
make a wash-board of stucco, same as a wooden
wash-board, with cement stucco, when the pebble was
all completed.

Q. Well, was this imitation stone done by con-
tract?

A. Yes, it was done by plasterer at day’s work.
But it looked like stone, but it is imitation.

Q. Well, it was done by day’s work?

A.+Yes.

20 Q. Was all of this outside pebble effect put on by

day’s work?

A. Yes, and in the front of the building there it
shows in the picture tile fixtures, square and all kinds
of designs, which I did put in by the order of Mr.
Pellicoff. That was extra. It shows in the pictures.

Q. How much did that cost?

A $25 to $30, except labor, except the putting on.

Mr. Cole: What was that for?

The Witness: In front of the house, set in be-
tween the stucco tile fixtures, square blocks and
round ones designs in it.

Q. Now, what other work did you have done by
contract there for which you had to pay extra?
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A. By moving the chimney—taking out the old
chimney I mean and building a new chimney, and
moving the heating boiler into different location, I
did build a window for that room, for the boiler
room. I did break through the brick wall and put in
a frame and a sash complete, and I plastered the
ceiling and three sides of the room. That was on the
ground floor.. There was no cellar there.

Q. Did you include the charge for that in the day’s
work ?

A. I think it is day’s work, yes.

Q. I am not talking about day’s work now. I am
talking about contract work.

A. No, no more, that is all. :

Q. You have given us all the items that you did
by contract?

A. Yes. :

Q. Now, did you buy any extra material other than
what you have given us that you needed in the doing
of this extra work?

A. Well, the only extra material was T bought for
the extra work was lumber and plasters and sand,
lime, stucco and pebble and wire lath, and the other
extra work was sublet to the contractor, like the
paper-hanger, he had a contract for painting and he
charge me so much for the extra, and I didn’t buy
any extra material for the painting, roofing or
plumbing. That was sub-contracting, and I did sub-
let that.

Q. Now, how much did you pay for the extra labor 2

that was required for the making of these changes?

A. I think it is between $6000 and $7000, if I can
remember exactly.

Q. Does this book your son kept show the amount
of labor that you used? ‘

A, Yes,
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Q. If I show you this book, will that refresh your
recollection at all?

Mr. Cole: I object. The book was not kept by
him. He cannot refresh his recollection by what
somebody else kept.

Mr. Hanstein: The rule is you can use any paper

to refresh recollection if it will have that effect.

10 There was a case not very long ago where the doctor

was permitted to use an X-ray plate to refresh his

memory, that had been taken by another doctor and

he had never sen it before. That is the general

rule—that you can use any paper to refresh your
recollection if it will have that effect.

The Court: T will permit it.

Mr. Cole: Kxception.
A Q. (Repeated by the stenographer.) If I show you
this book will that refresh your recollection at all?

A. I cannot understand.

Q. I say if T show you this book will it refresh
your recollection as to how much you spent for labor
for extras?

A. Yes.

Q. (Counsel hands P6 to the witness.)

A. (Referring to P6.) The total amount of the
~~ labor 1s $7047.25.

30 :
The Court: Is that item of labor for the work
done in performing the alterations alone?

The Witness: All the extra work.

Harry Kolmeteky—Darect
The Court: Extra alterations alone?
The Witness: Extra alterations and additions.

The Court: Does not apply to the contract at all?
The Witness: No, no.

Q. Is this the notice that Mr. Brown gave you?
A. Yes, that is the order for all the extra work.

Mr. Hanstein: 1T offer'it in evidence.

(The paper offered is received in evidence and
marked as an exhibit for the plaintiff P7.)

Q. When did you finish this work?

A. A year or year and a half—I think it is in May,
1925 or April. T couldn’t remember.

Q. Now, by the way, how much did you receive
from Mr. Pellicoff on account of this contract and
extras?

A. Well, T had the figures in a book, which the
trouble starts, and I went to Lawyer Bloom to handle
him all my papers, which part of the papers you got
now, and since that time I can’t get that little book
which I had, was all the payments made by Mr.
Pellicoff to me.

The Court: Well, how much money was it, do you
know? 30

The Witness: But I think it was $13,000 or little
over $13,000. It was some papers in Bloom’s office
which when I took the papers over to Mr. Hanstein—
I don’t know if I lost them or it was lost in Mr.
Bloom’s office, but I couldn’t get them. There were
some more papers in that office.
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Q. Now, is Mr. Pellicoff entitled to any credit: that
you know of outside of the credit for the payments?

A. Yes; there was some—for plumbing: I think
it was supposed to be put in a boiler for hot water
and he did put in some kind of gas system. See?
So I did give him an allowance. It is right there on
my list there. It was an allowance for plumbing
and different things there. I can’t remember now. I
think 1t was an allowance for $85 or something.

10 Q Is this a statement you made up showing that?

(Paper shown to and examined by the witness.)
Yes. That 1s $87.

Q What is he entitled to that credit for?

A. Well, because I didn’t put it in.

Q. What item goes to make up this credit?

A It was two thirty-gallon boilers was supposed
to Le put in and gas heaters. There is an allowance
on that. T took the price from the plumber. He did
give me the price which I think it is $40 or $42.

Q. What other credit?

A. There is an allowance on the back porches.
They were supposed to be eight feet and I made
them six foot six or seven, something. Tt was a foot
or foot and a half shorter, only the platforms which
I did give him an allowance for the lumber and the
labor.

Q. Was there anything else for which you allowed
him a credit? Any other credit that you allowed
him ? ’ :

30 A. Yes, but I cannot remember what it was.

Q. VVhat was the total amount of the credit?

A. $87 something.

Q. Now, where you do extra work and the price is
to be ad]usted after the contract is completed what
1s the usual allowance or arrangement in regard to

profit?

Harry Kolmetzky—Cross
Mr. Cole: Objected to.
A. Ten per cent.

Mr. Cole: 1 ‘ask that that be stricken until 1 ge’f
the benefit of my objection.

The Court: It may be stricken.

Mz. Cole: T lobject to it on the grownd that the 10

plamtlﬂ" must rely on ' the case made: by his com-
plaint, and heé has not, suggested any ‘such ‘a right as
to add ten per cent to anything in this complamt
The Court: I will permit it.
Mr. Cole: Exception.

Q. (Repeated by the s‘renographer) Now, where

you do extra work and the price is to be adjusted 20

after the contract is completed what is the uswal
allowance or arrangement in: ‘regard to, profit?

A. Ten per cent.

Mr. Hanstein: Cross-examine.

Cross-examination.

By Mr. Cole:

Q: How wide was thig building in front before you 30
began the alterations?

A. T think about, twenty feet.

Q. How wide is it now in front?

A..Twenty-six or a, little oyer.

Q. Did the contract provide for an addition, in
front?
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A. No.

Q. No widening?

A. No. About sixteen feet away from the front,
but not on the front, not on the front elevation and
the front wall; sixteen feet back I was supposed to
build. ~ '

Q. Please watch my question. I want to know how
wide that building was on its front, directly front,
before you began any work?

10 A, What do you mean about the building? Includ-

ing the porch, the open porch, or the amount of the

rooms? .Which is the building? You know a porch

comes out the house. ,

Q. Do you know what I mean by width? That
means the width of the front. ,

A. Not including the open porch? There was a
side porch there.

Q. Now, forgetting this side porch, how wide——

A. About twenty feet.

Q. Now, how wide was it to be by the terms of
your contract?

A. The same. There was no additions on the side
of the building of the front.

Q. How wide was the building in the rear before
you began work?

A. I think the full width is there now; about
twenty-six or twenty-five.

Q. About twenty-six feet. Was that added to?
In width now, I mean.

30 A. No.

Q. Was there any lengthening of the building? TIs
it any longer now than it was before you began work?

A. Yes, sir, on account of the bay windows.

Q. What?

A. On account of the bay windows coming out two
foety e s Sn G

Harry Kolmetzky—Cross

Q. Are they front or rear?

A. Front.

Q. Well, they are not from the ground up, are
they?

A. No.

Q. Where do the bay windows begin?

A. The bay windows from second and third floor.

Q. And the bay windows do not cover the entire
front of the building, do they?

A. No.

Q. Well, now, you say, do you, that the building is
now twenty-six feet wide in front?

A. The second and third floor.

Q. Not on the first floor?

A. No. ;

Q. Did your contract provide for widening this
building on the second and third floors front?

A. Only where the stairway was supposed to be
made from the first to the second, about sixteen feet
back from the front line. '

Q. Well, that was provided for back of the front
line, a widening of how many feet?

A. Yes, for the staircase.

Q. And how much?

A. About sixteen feet.
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