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COMPLAINT. 

ATLANTIC COUNTY CIRCUIT COURT. 

HARRY I{oLMETSKY, 
Plaintiff, 

v. 
BERN ARD PELLICOFF, owner 

and builder, 
Defendant. 

On :Mechanics' Lien. IO 
Complaint . 

Plaintiff, Harry IColmetsky, of the City and 
County of Atlantic, State of N ev,7 J erscy, says that: 

1. At the time hereafter stated the defendant, 20 
Bernard Pellicoff, was the owner of a certain lot or 
curtilage of land situate in the City and County of 
Atlantic, State of New Jersey, bounded and de-
scribed as follows: 

BEGINNING in the east line of :.Maryland 
Avenue at a distance of 875 feet south of the 
southerly line of Pacific Avenue; thence (1) 
eastwardly, parallel with Pacific A venue 130 
feet to the west line of United States Avenue; 
thence (2) southwardly, along said line of 30 
United States Avenue 40 feet; thence (3) west-
wardly parallel with Pacific Avenue 130 feet 
to the east line of l\faryland Avenue; thence (4) 
northwardly, along said line of 1\!Iaryland Ave-
nue 40 feet to the place of beginning. 



2 Complaint 

2. That on November 4th, 1924, the said Bernard 
Pellicoff made a contract in writing with this plain-
tiff for alterations and additions of and to a cer-
tain apartment house on the land above described, 
and also requested this plaintiff to do certain ·extra 
work and supply certain extra material in making 
said alterations and additions of and toF:Mtid apart-
ment house. 

10 3. Said contract was not filed in the office of the 
clerk of Atlantic County, in accordance with the 
statute hereinafter mentioned. 

4. Between the 5th day of November, 1924, and 
the 5th day of November, 1925, plaintiff performed 
all the labor and supplied all the material for the 
doing of the work ref erred to in the contract afore-
said. 

20 5. Between said dates the said defendant re-
quested plaintiff to make certain other and further f 
alterations and additions to said premises, a list of 
which are attached hereto and made a part hereof 
and marked Schedule A a, through his architect and 
agent agreed in writing that the prices for the do-
ing of the said work would be adjusted after the 
building was completed, a copy of which notice is 
attached hereto and made a part hereof and marked 
Schedule B. That plaintiff completed said extra 
alterations and additions and completed said build-

3o ing but the defendant failed to adjust the prices 
therefor and failed and refused to refer to arbitra-
tion the value of said extra work and material, in 
accordance with the terms of the said contract above 
referred to; that Schedule A sets forth the reason-
able value of said extra work and material. 

( ' 

Complaint 3 

6. That attached hereto and made a part hereof 
and marked Schedule C is a statement of the amount 
due from defendant to plaintiff, together with the 
credits to which defendant is entitled, and s~owing 
the balance justly due to said plaintiff. 

7. All the material was sold and delivered and 
all the labor performed were used in the alterations 
and additions of and to said apartn1ent house. 

8. The said Bernard Pellicoff has paid $13,469.00 
on account of said claim, leaving a balance of $13,-
557.32 justly due and owing to said plaintiff. 

10 

9. The said indebtedness is a lien upon the said 
lands and building by virtue of the statute entitled 
'' An act to secure to mechanids and others pay1nent 
for their labor and material in erecting any build-
ing" (Revision of 1898) and the supplements there-
of and an1endments thereto. 20 

Plaintiff demands as damages the sum of $13,-
557.32 together with interest from November 5th, 
1925, and costs of suit. 

THOMPSON & HANSTEIN' 
Attorneys of Plaintiff. 

SCHEDULE A. 
EXTRAS. 

Fireproofing steps to basement under main stairs. 
Installing a complete water closet on first floor, a 
wash basin with hot & cold water, a new stack 3 
stories high, tile floor, a window, a door, and a medi-
cine chest. 

30 
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Built out a bedroom on the 1st floor complete with 
radiator heat and a 4-ply roof over it; 
Removed partition in dining room of 1st floor and 
put in an iron girder to support the upper floors, 
then built a new plastered partition 2 feet away; 
also a new casement window complete. 
Removed old chimney & built a new one the height 
of the building; 
Clothes chest with cedar lining in breakfast room; 

10 1st floor: Straightened a bay window to a square 
corner; 
1st floor: Casement window in bedroom towards 
1faryland A venue; 
Tore out and put in a wooden rough floor and fin-
ished "\\Tith a tile floor in rear of vestibule; 
Built top and bottom railing and balusters for the 
rear porches & side plat£ orms, also painting; 
Built out porch on front of 3rd floor covered with 
canvas and finished "\\Tith railing; 

ZO Built stairs from 2nd to 3rd floor with an enclosed 
room; 
Built a bay-window in front with 2 French doors 
and windo-w 
Built 2 rooms at side front complete with radiator 
heat and basin with hot & cold water with a 4-ply 
tar roof on it; 
Built toilet on 3rd floor complete; 
1st floor-2 partitions, a door & 2 windows ; 
:N' ew floors on the 3rd floor of the bldg. 

30 2n.d floor-4 partitions and 1 closet complete. 
2nd floor rear-1 window; 
2nd floor; a ventilated skylight in bath room; 
Vestibule on 2nd fllor; 
1st floor: Built out a cold storage closet through the 
wall with a roof on it, and suttoed over and a closet 
for brooms & carpet sweeper: 

I " '"J 

( 

5 

Made imitation stone blocks in the 2 front corners 
of the house out of stucco, the height of building; 
Wash-boards out of stucco on all the porches; 
Changed doors from 5 panels to 2 panels on 1st and 
2nd floors; 
Moving of boiler & enlarging the main; 
Made 9 rooms out of 8 rooms with basins for hot 
and cold water in each room; 
Gas outlets in each room on 3rd floor; 
Glass , knobs in place of plain knobs; 
24 extra electric outlets; 
Three hardwood floors on 1st floor; 
1 brick pier to support side of building; 
Scraping wall paper in all rooms thruout the house; 
Plastered up all cracks and holes when papers was 
removed from ceiling and walls ; . 
1st floor: put metal lath on 2 ceilings &. plastered 
over them; 
Tile blocks inserted in stucco in front of house; 
Plastered boiler room and put in a new window; . 
Changing from ·white pebbles to colored pebbles 111 

outside stucco; 
Difference of price of three gas r~nges; 

'' '' '' '' '' electric fixtures ; 
4 double electric bracket fixtures ; 
4 corner ceiling fixtures : 
5 ceiling fixtures; 
Relocation of windows, doors and partitions, and 

10 

2U 

closing up old openings of same. 
Total cost 
10<fo for supervision of extra work 

$11,474.56 30 
1,138.76 

$12,613.32 
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CREDITS. 
2 30 gallon boilers & 2 gas heaters $40.00 
.12 French bevelled plate glass for 

living room windows 12.00 
Allowance for 2 feet of flooring for 

the back porches, 500 square 
feet of lumber 35.00 87.00 

Balance due $12,526.32 

SCHEDULE B. 

Mr. Harry I(olmetsky : 

624 Guarantee Trust Co. 
Atlantic City, N. J. 
February 27, 1925. 

This is to authorize you to proceed with the extra 
work at job 172 States Avenue, Atlantic City, N. J. 

20 Prices to be adjusted after building is co.mpleted. 
This notice is given in compliance with the contract 
made between you and Nir. B. Pellicoff, owner. 

Respectfully yours, 
B~njamin Brown, 

Architect. 

SCHEDULE C. 

30 To performing labor and furnishing ma-
terial as per agreed price in contract 
dated November 5th, 1924 between 
Bernard Pellicoff and Harry Kol-
metsky. $14,500.00 

To balance due on extras 12,526.32 

Total $27,026,32 

\ 

Complaint 

CREDIT 
Amount paid by cash 

Balance due Claimant 

Received Mar. 4, ;1.926, Sheriff. 

7 

13,4G9.0U 

$13,557.32 

I hereby deputize and appoint Charles Walters to 
serve the within writ. Witness my hand and seal 
this 4 day of March, 1926. 

How ARD R. CLOUD, (L. s.) 10 
Sheriff of Atlantic Co. 

Duly served within summons and complaint 
J\1arch 5th, 1926, on Bernard Pellicoff by leaving a 
c0py at his residence, 172 States Avenue, Atlantic 
City, Atlantic County, New Jersey, with a member 
of his family above the age of fourteen years, to 
wit, his wife. 20 

1-IowARD R. CLOUD, 
Sheriff. 

By CHARLES w ALTERS, 
Special Deputy Sheriff. 

Sheriff's fees $5.22. 
Filed March 9, 1926, at 9 A. :M. 

WILLIAM A. BLAIR, 
Clerk. 

30 
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ANSWER. 

ATLANTIC COUNTY CIRCUIT COUR'f. 

I-IARRY I{oLMETSKY, 
IO Plaintiff, Action at Law. 

20 

v. 
BERNARD PELLICOFF, owner 

and builder, 

On Niechanics Lien 
Claim. 

Answer. 
Def endant. 

Defendant, Bernard Pellicoff, of Atlantic City, 
Atlantic County, New Jersey, says that: 

1. He admits paragraph one. 

2. He admits paragraph two. 

3. He admits paragraph three. 

4. He admits paragraph four. 

5. I-le admits requesting plaintiff to make certain 
30 alterations and additions not comprehended by said 

, contract, as evidenced by the notice attached to the 
complaint and marked Schedule B, but denies 
Schedule A, attached to the complaint, sets forth a 
list of said extra alterations and additions, and also 
denies, that the price of extra alterations, and addi-
tions was not adjusted; the price and value of said 

' --,J 

. . 

Answer 

extra alterations and additions having been fully 
paid by defendant to plaintiff. He furth ,er denies 
that Schedule A sets forth the reasonable value of 
said extra work and material. 

6. He denies paragraph six. 

7. I-le denies paragraph seven. 

8. He denies that he P~,id but $13,469.00; the 10 
amount paid to plaintiff is $15,333.50; he further de-
nies there is any balance due and owing to plaintiff 
by defendant. 

9. He denies paragraph nine . 

FIRST DE ,FENSE. 

1. Said building and land are not nor is either of 20 
them, liable to said alleged debt. 

SECOND DEFENSE. 

1. The contract referred to in the complaint in-
cluded certain work and labor and the furnishing of 
certain materials in and about the building erected 
on the lands described in the complaint and which 
were included in the price $14,500 for which plain- JO 
tiff agreed with defendant to fully perform all that 
was required under the terms and provisions of 
said contract. 

·2. After the making and execution of said con-
tract it ;Vas mutually agreed by and between plain -
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tiff and defendant that the work and labor to be 
performed and the materials to be furnished in and 
about the alterations and additions to said basement 
should be omitted and a credit was then and there 
agreed to in the sum of $2000 by reason of said omis-
sions and the contract price was thereupon reduced 
to $12,500. 

3. Defendant has paid to plaintiff the whole of 
10. said $12,500. 

THIRD DEFENSE. 

1. Plaintiff at the request of this defendant, did 
certain extra work on the building mentioned and 
described in the complaint, the fair price and value 
of which is $2840 upon which defendant is entitled 
to a credit of $250 for the following items stipulated 

20 -to be furnished by plaintiff and defendant: 2-30 
gallon boilers and 2 gas heaters $100; 12 French 
beviled plate glass for living room windows, $50; 
allowance for labor and material by reason of les-
sening width of back porches, 2 feet, $100; making 
the price and value of said extra work, $2590 . . 

30 . 

2. Defendant has paid to plaintiff the whole of 
said $2590. By way of counter-claiming · against the 
plaintiff the defendant says that: 

1. He repeats all the statements in the foregoing 
answer. 

2. The contract price agreed upon between plain-
tiff and defendant is the sum of $12,500, 

. . • 

) ' 
'· • ti Reply and Answer to Counter-Claim 11 

3. The fair price and value of said extra work, 
after the allowance to defendant the sum of $250 
the value of said labor and materials omitted by 
consent of plaintiff and defendant is $2590. 

4. The total amount of said contract price and 
the value of said extra work is $15,090. 

5. The amount paid plaintiff by defendant is $15,-
333.50. 10 

6. Defendant has overpaid plaintiff $243.50. 

The defendant counter-claims $243.50 damages. 
C. C. SHINN, 

Attorney for Def en.dant. 
Filed Mar. 31, 1926, at 9 A. M. 

w M. A. BLAIR, 
· Clerk. 

REPLY AND ANSWER TO COUNTER-CLAIM. 

ATLANTIC COUNTY CIRCUIT COURT. 

HARRY KoLMETSKY, \ 
Plaintiff, 

y. 
Action at Law. 

Reply and Answer to 

20 

BERN ARD PELLICOFF' 
Defendant. 

Counter-Claim. 30 

The plaintiff r.eplying to defendant's answer says 
that he denies all the allegations contained in said 
answer . 
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ANSWER TO COUNTER-CLAIM. 

Plaintiff answering defendant's count.er-claim 
says that he denies all the allegations of the same. 

AFFIRMATIVE DEFENSE. 

10_ Plaintiff, Harry Kol~etsky, says that any p~y-
, ment made, as alleged 1n defendant's counter-claim 

was a voluntary payment. 

20 

THOMPSON & HANSTEIN' 
Attorneys of Plaintiff. 

Filed April 7, 1926, at 9 A. M. 
w M. A. BLAIR, 

Clerk. 

RULE FOR JUDGMENT. 

ATLANTIC COUNTY CIRCUIT COURT. 

HARRY KoLMETSKY, 
Plaintiff, 

v. On Mechanics Lien. 
Rule for Judgment. 

BERN ARD PELLICOFF' 
30 Defendant. 

This action was tried before Judge William H. 
Smathers, with a jury at the Atlantic County Cir-
cuit Court on November 2nd, 3rd and 4th, 1926. 

) ' 
l ./ 

'1,' 

Rule for Judgment 13 

rrhe Court, upon motion of defendant, directed the 
jury to bring in a verdict of no ca use of action 
against the defendant as owner and directed t!rn 
jury to bring in a verdict of no cause of action by 
the defendant against the plaintiff upon the defen-
dant's counter-claim and submitted to the jury for 
its determination, the question of the liability of the 
defendant, as builder, and the jury returned their 
verdict as follows: Judgment for the plaintiff and 
against the defendant, generally in the sum of 10 
$9000.00. 

Whereupon it is adjudged that the plaintiff re-
cover of the defendant the sum of $9000.00 and his 
costs, which are taxed at sum of $51.50. 

w M. H. SMATHERS, 
Judge. 

Filed and entered Nov. 8, 1926, at 9 A. l\L 
w lVI. A. BLAIR, 

Clerk. 20 

3{) 
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JUDGMENT. 

ATLANTIC COUNTY CIRCUIT COURT. 
October Term, 1926. 

I O HARRY I{oLMETSKY, 
Plaintiff, 

v. 
BERN ARD PELLICOFF' 

Defendant. 

Action at Law. 
On Verdict. 

On :Mechanics Lien. 
Thompson & Han-

stein, Attys. 

Judgment entered Nov. 8, 1926, at 9 A. NL 
Damages $9000.00 

20 Costs 51.50 

Total 
This action was tried 

Smathers, with a jury on 
4th, 1926. 

$9051.50 
before Judge Wm. H. 
November 2nd, 3rd and 

The Court upon motion of defendant directed the 
jury to bring in a verdict of no cause of action 
against the defendant as owner and directed the 
jury to bring in a verdict of no cause of action by 

JU the defendant against the plaintiff upon the defen-
dant's counter-claim, and submitted to the jury for 
its determination the question of the liability of the 
defendant as builder and the jury returned their 
verdict _ in favor of the plaintiff and against the de-
fendant, generally. 

Whereupon it is ordered that the plaintiff, Harry 

Notice and Grounds of Appeal 15 

Kolmetzky, recover of the defendant, Bernard Pel-
licoff, the sum of nine thousand dollars damages and 
fifty-one dollars and fifty cents costs of suit. 

w M . . A. BLAIR, 

Clerk. 
County Circuit Judgment Book No. 14, page 507. 

NOTICE AND GROUNDS OF APPEAL. 

ATLANTIC COUNTY CIRCUIT COURT. 

HARRY KoLMETZKY, \ 

Plaintiff, 
V. 

BERN ARD .PELLICOFF. \ 
Defendant./ 

To the 1,oithin named plaintiff: 

Action at Law. 
Notice and Grounds 

of App~al. 

Notice that the defendant appeals to the New 
Jersey Supreme Court from the judgment entered 
in this cause, upon the following grounds: 

10 

20 

1. Because the Court refused · to non-suit the 10 
plaintiff. · 

2. Because the Court refused to direct a verdict 
in favor of the defendant. 

3. Because the Court refused to limit the jury to 
finding a general verdict against the defendant. 
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4. Because the Court permitted the jury to find 
a verdict in favor of the plaintiff if they found there 
was a ne-,v and independent agreement entered into 
between the plaintiff and the defendant, notwith-
standing there was no evidence to support such in-
dependent agreement. 

5 . . Because the Court refused to charge the jury 
that they must allow the defendant a credit of $738. 

10 
6. Because the Court told the jury that they must 

ignore the original agreement on which the 1ction 
was based and to confine their consideration to an 
alleged independent agreement. 

7. Because the Coult after having told the jury 
that their consideration must be limited to an inde-
pendent contract, thereafter referred to an arbitra-
tion of liens and adju~tments by the architect when 

'20 there was nothing in the evidence to justify it. 

8. Because the Court permitted the plaintiff over 
objection to answer this question: 

'' Do you know how much extra lumber you 
bought to use in this extra ' work 1" 

9. Because the Court permitted witness I{olmet-
zky to refresh his recollection by looking at a book 
that he did not make nor keep in order to testify 

, '30 as to statements therein. 

10. Because the Court permitted witness I{ol-
metzky to answer this question: 

"Now, where you do extra work and the price 
is to be adjusted after the contract is to be 
completed, what is the usual allowance or ar-
rangement as to profit f" 

-Certification :17 

This was an imp-roper method of proving the 
amount due and there was no basis laid for it in 
tlhe complaint. 

1.1. Because the Court permitted to be introduced 
bills for extras which are not the bills of plaintiff 
.but third parties. 

12. Because the Court permitted the plaintiff to 
offe.r in evidence bill of particulars without proof I ( l 
of the ,bill or the particulars. 

CoLE & CoLE, 
Attorneys of Defendant. 

Service acknowledged this 24th day of June, 1927. 
THOMPSON & HANSTEIN' 

Attorn eys of Plaintiff. 

Filed June 27, 1927, at 9 A. M. 
w l\'I. A. BLAIR, 

Clerk. 

CERTIFICATION. 

(Filed June 29, 1927.) 

STATE OF NEW JERSEY. 
COUNTY OF ATLANTIC. 

I, William A. Blair, clerk of the County of At-
lantic, and also clerk of the Circuit, etc ., Court 
holden therein, said court being a court of record, 
having a common seal, do hereby certify, that the 

2-0 

30 
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foregoing is a true copy of the complaint, answer, 
reply and answer to counter-claim, rule for judg-
ment, judgment record and notice and grounds of 
appeal in the case of Harry I{olmetzky, plaintiff v. 
Bernard Pellicoff, defendant, as the same are filed 
in my said office. 

In testimony whereof, I have hereunto set my 
hand and affixed my official seal at May's Landing, 
N. J., this 28th day of June, A. D. 1927. 

Jo WM. A. BLAIR, 
(Seal) Clerk. 

20 

3U 
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TESTI11:ONY. 

ArrLANTIC COUNTY CIRCUIT COURT. 

1 IAHHY KoLMETZKY, 
Plaintiff, 

v. 
BERN ARD PELLICOFF' 

Defendant. 

Action at Law. 

Atlantic City, N. J., 
N ovem her 1, 1926. 

APPEARANCES: 
l\iIESSRS. rrHoMPSON & HANSTEIN, for plaintiff. 
C. C. SHINN, EsQ., for defendant. 
CLARENCE CoLE, EsQ., of counsel for defendant. 

19 

10 

20 

('rhe above entitled case was tried N ovemher 1, 
1926, before HoN. WILLIAM I-I. SMATHERS, ,Judge ~l) 
and a jury.) • 

(Testimony of the plaintiff, Harry Kolmetzky.) 



20 Harry K olmetzky-Direct 

HARRY KoLME,TZKY, the plaintiff, called as a wit-
ness in his own behalf, being duly sworn, was ex-
amined and testified as follows: 

Direct examination. 

By Mr. Hanstein: 

I() Q. Mr. I(olmetzky, you are the plaintiff in this 
suit, are you not 1 

A. Ye·s, sir. 
Q. And where do you live 1 
A. Weymouth Apartment. 
Q. In Atlantic iCity .1 
A. Atlantic City. 
Q. And what is your business "? 
A. Contracting and building. 
Q. How long have you been a contractor1 

20 A. Eighteen or sixteen years; about eighteen or 
sixteen. 

Q. Do you know J\1:r. Pellicoff, the defendant 1 
A. Yes. 
Q. You and he entered into this agreement marked 

P2, did you not 1 
A. Yes. 
Q. Where was the pr.0:p.e.rty located on which you 

were to do the work provided for in that agreem~nt 1 
A. 172 States A venue. 

30 Q. Did you start in to do the work also by this 
contract1 

A. Yes, sir. 
Q. Now, just give us-the jury is not familiar with 

that property. Will you state what character of 
building was on there at the time you started ,to do 
your work1 

H'ar·ry K olmetzky-Direct 21 

A. It was a two and a half story frame buildin~ 
and a, brick basement, a.nd a pitched roof like tho 
ga,rages. You know, those old style roofs. 

Q·. Two and a' half story 1 
A. Two and a half story and a cellar-basement; 

basement of brick; but the two and a half stories 
are fr,ame building. 

Q. Now, if you had followed these plans which 
have been introduced in evidence to completion, what 
kind of a building would it have been then 1 Would fO 
it have been a cottage 1 

A. No; tMTo--family house and about eight rooms 
on, the third floor. 

Q. What was the building made of before, frame ~ 
.A. Frame. 
Q. Well, now, did you start to work under this 

contra.ct 1 
A. Yes. 
Q·. When did you start to work, do you recall 1 
A. About two days after I signed the contract; as 2H 

soon as I got the permit out. 
Q. Now, after you had started that work did Mr. 

Pellicoff have any talk with you about doing some 
extra work1 

A. No, not the first day. 
Q. Well, I don't' mean the first day. After you 

had started--
A. Yes. 
Q. Did he have some conversation with you 1 
A. He did ·. 30 
Q. How soon after you had started to work did he 

speak to you a:hout changing these plans and specifi-
cations 1 

A. When I had · the third floor-the third floor, 
half story, the roof off, and framed the four sides 
and put the rough boards on it, he came around and 



22 Harry K olmetzlcy-Direct 

said that he had his wife there after I finished tho 
work and she said it does not look like a. house; it 
looks like a barn; she wants to have more windo-ws 
on the side near Pacific A venue, and she ·wants bay 
windows in the front. That is when he told me he 
wants to make them changes. 

Q. vVa.s that the fi,rst alteration that he ordered 1 
A. That was the first alteration. 
Q. Now, how much of the work that you had done 

10 did you have to change in order to make these alter-
ations 1 

A. Well, all the front, the two stories, second and 
third floor was completed according to contra.ct, 
rough, not finished completely with the stucco, only 
the roug·h boards and the studs. I did tore up the 
new work-the work according to the agr.-:.!cnHmt and 
made it according to the way he wanted ,viih the 
extras. 

Q. Now, I have some photographs here. I mav 
20 be able to make this a little clearer. Now, is this 

picture of his house 1 
. A ... Yes, sir. 
Q. What view of the house is that 1 
A. This is the side on Pacific Avenue. 
Q. Is that States Avenue1 
A. That is .States and Pacific Avenue side. 
Q. That is looking at it--
A. The front and side to Pacific Avenue. 

30 Mr. Hanstein: I offer that in evidence. 

Mr. Cole: Was that taken before or after 1 

The Witness: That is after, when it is done, the 
way it is now. 

' 

Harry K olmetzlcy-Direct 

Mr. Cole: As is 1 

· The Witness: The way it is. 

28 

(The photograph offered is received in evidence 
Rnd marked as an exhibit for the plaintiff P3.) 

Mr. Hanstein: I will show these pictures to the 
jury in just a moment. 

-Q. Now, what view is that1 
A. This is the States Avenue and the Ocean side. 
Q. That is looking at it from the ocean 1 
A. Yes. 

Mr. Hanstein: I offer that. 

(The paper offered is received in evidence and 
marked as an exhibit for the plaintiff P4.) 

Q. And it now is 1 
A. Yes . 
Q. What view is that 1 
A. This is the front, 1Sta.tes Avenue. 
Q. ,Showing States Avenue front 1 
A. Yes. 

Mr. Hanstein: I offer that. 

10 

20 

(The paper offered is received in evidence and 
marked as-an exhibit for the plaintiff P5.) 30 

Q. Now, did you have a. talk with Mr. Pellicoff in 
regards to the price of these alterations 1 

A. Well, I did ·say to Pellicoff, '' Mr. Pellicoff, 
our agreement calls that any extra work to be done 
should be a price on it and an order-'' 
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Mr. Cole: If the purpose is to establ-i,sh a,:my 
waiver I object on the ground there· is no waiver 
alleged here. If it is not fo,r the purpose of es-
tablishing a waiver, I object to the question as hav~ 
ing · the appearance of an attempt to show a: waiver 
of the requirements of the contract. 

Mr. Hanstein: Go on, complete your answer. 

IO A. (Continuing.) And I said, "If it would be on 
extra work I could give you a price right now, but 
to tear out the work I done when I don't know what 
lumber would be waste, and wha .t I could use, and 
the labor it was done ·already-and tear it out again 
and do it over again, it is impossible for me to give 
you a price, which it was : agreed on it that the price 
should be made after the whole job was completed, 
extras and according to contract, 

20 Q. Who made the agreement that the price would , 
be fixed after the job was completed? 

A. Mr. Brown, the architect, and l\1[r. Pellicoff was 
there. 

Q. What did he say a.bout paying you the price , of 
these extras? 

A. Well, he said that when the whole job . ,vas 
completed it should be adjusted by Mr. Brown, 
reasonable price, and he will pay when the job is all 
done. 

Q. vVell, what did he say he would pay you? 
30 A. vVell, he didn't say any amount, but he said a 

· reasonable price. 
Q. He said he would pay you the reasonable price? 
A. Reasonable price, what it is worth. 
Q. All right. Now, then) wiH you state wha -t 

changes you made in these plans and spe.iifications 
as they went along 7 But we better put th8°a plans 

J 

I ,, 
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up~ Will . that help you any if we put them , on this 
board? 

A. No. 
Q, Well, the jrnry has , to see them, you know. 
A. All right. Put them on the boand. 
Q. vVhich plan do you want to put up first 1 Is 

there r.oom thei'e · for both? 
A. (The plans ref.erred · to are placed upon the 

board providecl: for the purpose.) 
Q. Maybe we can use this, (referring to an easel) 

will that help you any? Now, Mr. l(olmetzky, you 
said that you had certain of this work done when 1\1.r. 
Pellicoff came to you and asked you to do some extra 
wonk7 

A. Yes. 
Q. Now, show us on the plans what it is that y.ou 

had done that you had to take off 7 
A. This is the third story. 

l·1fo·1 

Mr. Hanstein: Can all of the junors see that? 20'. 
Maybe we can raise this up. It looks like it is going 
to be better. 

The Witness. This is the front which my agTee,. 
ment calls for to do, and there was a pitched ' roof 
here like that. This was all torn off .and I framed 
that last story sq1uare, and had the· windows in. Then 
when Pellicoff came a,round this sid·e-the Pacific 
Avenue side was all finished, the thi11d' story. Mn. 
Pellicoff came around . to make me them : changes. I , 3.(j : 
tore all this new work out, two stories, the third and 
the second, and · put in bay windows, and when, I had 
the bay windows in he comes again and makes me 
put in a balcony in between. I tore out again the 
n_ew wor:k and put the balcony in, and this her:e shows 
a .. glassed porch. for the step, enclosed, whioh: it is a, 
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finished room, to make a finished room completely, 
plaster and so forth. 

Q. Let us not go over it too fast because this may 
be hard for the jury to follow. Now, how high was 
this building on this plan when you started to work1 

A. T~vo stories and a half. The pitch roof--
Q. ~his red line that you have dra.wn 1 
A. That was the old building, that way. 

IO· . Q. That shows - the line of the old building 1 
A. Yes. 
Q. You did what 1 
A. My contract-I took off the top of the old build-

ing and stretched out to make a straight floor on the 
third floor, which I done that, and when I I had all 
this done then he came around to make me the 
change. 

Q. This business of building it up and putting 
this roof on was all part of the--

20 A. Of the contract. 
Q. Of the contract 1 
A. Yes, sir. 
Q. All right . Now, you had all that roughed in, 

you say1 
A. I-Iere the joists. It was a flat roof, not the way 

this is. When I made the contract it was arranged 
to have a flat roof, not a pitched roof like this here. 
This plan either does not show the way it should 
show when I signed the con tract. It was understood 

30 between us that there should be a flat roof--

Mr. Cole: Just a moment. Is that an attempt 
to change this written contract 1 

Mr. Hanstein: It is apparently a variance from 
the plans. All right, if you want that out it is all 
right. 

r 
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Mr. Cole: I do not want the contract change. 

Mr. I-Ianstein: vVell, I don't think the contract 
changes the building at all. 

Mr. Cole: I thought he said it did. 

Mr. I-Ianstein: The contract does not show the 
Plans of the building·. This is a plan that he said 
he has to work from which the parties agreed should I ff 
be--

·The Witness: A flat roof. 

Mr. Cole: But the contract, plans and specifica-
tions are all one. How can he vary the plans any 
more than he could vary the contract by oral testi-
mony 1 

Mr. Hanstein: I grant you that is a legal rule on 20 
it. I do not know just what the effect of this is. I 
do not think it will matter. 

Mr. Cole: Perhaps not. I don't know. 

Q. You say that you had built up from--
A. From the second story. 
Q. From the second story straight across 1 
A. Yes: 
Q. And that was all new construction 1 30 
A. That was all new construction. 
Q. And had you erected the framework for tp.is 

pitched roof 1 
A No, it w1as supposed to be a flat roof and the 

joists were in. 
Q. So that you didn't complete this at all t 
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A. No, I wasn't supposed to build that. 
Q. After you had all this framed in, did you have 

it weather-boa.rde0.11 
A. No, it was supposed to be stuceoed, but r had · 

the two-by-fours and the rough boards. 
Q. You had the rough boa .rds on the outside 1 
A. Yes, all close in. 
(Q. What did you have to do · when Mr. Pellicoff 

. came along · and asked you to make a change 1 
lr1()),; A. Tor-ea.11th.is new work out and put in different 

lay-out and different material. Couldn't use alt 
that material because it wa.s all broken to pieces. 

Q. Did you have to do a.way with all that material? 
A. Yes. 
Q. Now, the photograph shows a bay window up 

there on the third floor, d:oes it not 1 
A. Second and third. 
Q. Well, have you done any work on the second' 

floor1 
20!1 A. Yes. I think this was all' done, this here floor; 

that wa.s done according as it is here now. When 
he came to tell me to do the extra work, was torn out 
these two floors entirely and made the way it is theve 
in the pictures now. 

Q. Had you built new work on this second . floor? 
A. Yes. All this wall was new, from here on to 

the third floor. 
Q. You had built an entirely new front. waH f:or 

two stories? 
Ji~ A.. Two stories. 

Q. And in doing of that you had put up , the up-
rights?' 

A. Yes, sir, rough boards. 
Q: And rough boards a.cross? 
A. Yes. 
Q. Had you put in your windows? 
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A. Windo.w frames. 
Q. Window frames? 
A. No windows. 
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,Q. Then what change did you make according to 
Mir. P,e11icoff's instructions ·0? How did you change 
this fr-ont as you had then built it 1 

A. I tor-e all the front out, two stories, and I re-
a;I"tranged the building. 

·Q. Did you tea ,r down-all this new wo.rk, because 
the hay windows start right from the-from co-rne:r 1t1.0 
:to con1e.r; from corne.r .to .corner. It shows the:r.e. 
PoiJ1t on the ,photograph to the ,bay windows that you 
built. 

A. Well, this is the bay windows f T,om here to 
there. This is the sides from the building ~. 

•Q. Is this the sides of those bay windows 1 
A. · Yes. "'\Vhen I had the . bay windows done al-

-ready, but not all com.pleted, MT. Pellicoff comes 
· along again and says 1\llrs. Pellicoff told him she 
would like to have the balcony, which .there is a Z-0 
balcony built up above, and I said to Mr. P.ellicoff, 
"Why don't you 'niake up your mind and tell me 
what you want to do, because la .bor and material is 
very high, and had to pay foreman. They run into 
too much money.'' At any rate he told me what to 
do and I done it. 

Q. Now, does this show a porch 1 
A. Railing, yes. 
Q. Shows the porch railing 1 
A . . Yes. This is the extra, see 1 That porch there. 1'.1~ 

Q. That is an extra. 1 
A. Yes. 
1Q. Now, what a.bout the front of this building1 

How did you erect that differently from the plans 
and specifications? 

A. Then he comes ,on again and .he says that it 



11 arry K olmetzky-Direct 

don't look good to have the full width on the first 
floor and not on the second and third, which would 
make more appearance, which would make more ap-
pearance on the building to have it straight up, and 
he made me to build one · room here which shows-
this is the room where the black spot is, that one 
there, and I had four-ply roof on that and the 
corners which the drawing will show all finished 
and it was nothing said. That was all satisfactory~ 

JO Come ·then-later :Mr. Pellicoff come again, an 1fr. 
~ellic _off said, "Now, Kolmetzky, that doesn't look 
Ju~t ~·ood. e will have to have , all the way up the 
bu1ld1ng straight,'' and they want to have another 
room on top of this one. I said to them ao·ain '' Why 
don't you tell me what to do at on~ ti~e, the 
second and the third, which would save the new 
roofing and the cornice and all that labor and ma-
terial 1" Well, he said, "Anyway, that has to be 
done. It will make more appearance on the front of 

20 the house.'' I done it. I had the roofers there and 
that was an extra roof. I had with the roofer an 
a_greement according witli the plans and specifica-
tions . He charged me extra for that and when he 
came and tore it out he charged me another roof 
extra on the third floor story. · So all this here is ne-w 
part. 

Q. Just a minute. Let me see if I understand 
this. On the second floor-this is the second floor 1 

A. Yes. 
30 Q. This room on the second floor you had com• 

pleted in accordance with this plan; is that correct? 
A. Yes. 
Q. And how much of that work that you had com-

pleted in working under the plan did you have to 
tear out to bui1d it up a second story 1 

A. Well, you see, Mr. Hanstein, this room was 
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set back about sixteen feet. That was the enclosure 
for the steps to go up. This here has nothing to do 
with the new room I built, because there was room 
enough to build another new room. I have placed 
where that shows here. That sets back about sixty 
foot from the building. · That is there. I am not 
charging extra for that room. 

Q. Can you show us that room on the photograph 1 
A. Yes, there is three windows in that room and 

two windows in the front, which it takes its full I 0 
eight or nine feet by sixteen feet in depth. That is 
the one room, right to here. " 

Q. Show us this room on the plan. . 
A. There is where the room would show 1 See 1 

And this is where I built that room. This here shows 
the side elevation for those steps to go up. 

Q. This part is back "? 
A. Yes, it sets back and there was room here to 

build another room, so there is where the new room 
come 1 1See 1 20 

Q. You built this room out as shown here 1 
A. As shown here up to here. 
Q. That is an extra 1 
A. An extra, yes. 
Q. How far back does that room go 1 
A. About sixteen feet, same length as the old room 

there, same length of this here room. 
Q. So you built a new room out on the front 1 
A. That is thirteen feet. 
Q. You built a new room out on the front sixteen 30 

feet deep1 
A. Yes. 
Q. And how wide 1 
A. Nine feet. 
Q. Sixteen by nine 1 
A. Yes. 

.,. .·--.. .· ........ 



Harry K olmetzky-lJirect 

1Q. I wonder if this jury can see all this. 
A. He,re it is fourteen-fourteen and a half feet. 
Q. iSuppose you ,g:et ar.ound here so these folks ·will 

see it better. Now, how much of the work that vou 
had. done pursuant to your contract, ,did you hav~ io 
tear .out in •0-:rder to build this 0? 

A. Well, this old wall I br.oke that out, and I had 
the .bay window there and I took the bay window ·ou~ 
to make larger the room, and build the room there. 

!.I(,() '.Q. Was this width -of this bay window some w0rk 
that you did,--

A. Yes, rough. 
Q. Under the ·contract? 
A. Yes. 
{~. You had that in r.ough .t 
A. Yes. 
Q. And you say you had to ta ,ke that down? 
A. I had ,to take that dow.n .and dose this apmrt-

.. ment to malrn a ,door opening here nearer t0 the 
13l')) wall. ' 

Q. Th en you 'built this up two stories? 
A. I built up one story first there. They didn't 

want to have two stories, a:iud :ut wa.s agr,ee<il on ,one 
story; and I had four-ply roofing down and the 
cornice iron finished. 

·Q. S~ow us on the photogr.aph where that stopped. 
A. Right here, after we g1ot the two rooms as hio~h 0 

as the balc@,ny: 
A. And you had already put roofing on? 

·iH. A. I had al-ready hal!d roofing put ,011, and the build -
ing was finished up, the galvanized iron m0:lding. 

Q. And you say :Mr. Pellicoff wanted that 
changed? 

A. Mr. Pellicoff came around and he said .he was 
over with his wife again and his daughter, ;r suppose 
and they talked over and said they waID.'.t to ha v~ 

• 
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another room on the top of this one £,rom. the front 
all • the· way up straight. •So then 1' tore the new pa rt 
of, the work- off and added another room on the top 
of that room. 

Q. Now, can you show me on the plan here about 
how that -is changed-· putting in the bay window-
changed on that plan? 

A. (Witness marking the plan in question.) There 
is a French door over there, a French door here, and 
another French door on that side, and two double 1,:fl 
windows, which it shows the:r:e on the plan. That is 
two stories high. 

Q. Now, what other changes did you make in these 
plans under i1r. I(olmetzky 's instructions 1 

A. Nir. Pellicoff 's. 
Q~ :M'l·. P-ellico:ff 's 0? 
.A. Now, there is the first floor here which it shows 

a closet for clothes, apd he told me he might want 
this room separat ,ely from that so they would have 
a l\avator:y and wash stand in there. So I did . build 20 
th.at lavatory here and that closet I did make here. 
That is according to agreement. It doesn't make 
any difference where the clos.et was supposed to be 
built. It shows how this gives him a cioset and , a 
closet here, . anc1 here I did open a new window for 
tlrn ve11tilation which the law requires, and the full 
equipment of the toilet, wash stand and radiator and 
. tile fi.oor, and a step three story and a half high to 
the building -. 

Q .. Now, t11is c1oset that you say yeu built lrnre, 30 
yolil didlil 't charge for that? 

A. N<;>. 
Q. That was in the contract ? 
A. 'Fhat was in the contract, but it doesn't n1.ake 

any difference. We did that. 
Q. B.ut this toilet ar1d all the plumbing and tile 

was extra? 
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A. This toilet and all the plumbing· and tile was 
extra, when I had the toilet put once in the doset 
which Mr. Pellicoff showed m.e how to do it, tben 
later on when it was all plastered and complete he 
came around and made me another change, which I 
tore up one side - one part of that partition and 
moved that a little further out or in. I couldu 't re-
member that. After I had done it the way he wante<l 
he done it over a.gain. 

Jo Q. This is the first floor plan. This is the second 
floor plan. This is the third floor plan, isn't it f 

A. Yes, sir. 
Q. Now, you sho-w us what other changeH you 

made on that first floor plan. 
A. On the first floor plan it shows where the din-

ing room and a bedroom and a kitchen and two more 
bedrooms. Now, they didn't want no bedroom near 
the kitchen, and they wanted to have a breakfast 
room up here, which we had maybe ten or fifteen 

20 times changed the partitions around before thev 
made up their n1inds what they want, and they did 
make a breakfast room in here-here it is- and that 
old partition was supporting a three story building 
or two and a half story building they r0moved that 
and we put an iron girder in here, the partition is 
there now, and they made an additional roon1 here. 

Q. Now, don't give us t.oo mnch at once. 
A. I will make the marks and I will explain. You 

see that old partition was supposed tLi be there. ,ve 
took that partition out to make that breakfast room 3o in the kitchen, which I did put an i:on girder to 
support the building and build up a new partition 
in here and another partition in tho center. that is 
between the dining room and that littlo bay ~indow, 
another additional bedroom, because this bedroom 
here was taken up for the breakfast room, so they 
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nrnde the bedroom here which I tore this old part 
out-I wasn't supposed to do that-and I extended 
about five or six feet more of new wall and new roof 
on it and made all complete, and I think it is one or 
two closets in there, one-I am not sure if it is not. 
two. .So this is an additional new room here and the 
partition was removed and this here cornice--

Q. Let us go over this much of it. Wait. This 
plan s.hows a bedroom 1 

A. Yes. You see all these white marks 1 This is I 0 
all new work. That ·was supposed to be the new 
work. But this old mark is supposed to remain as it 
was-the old partitions there, but by changing this, 
why, I did remove all the old partition and put nev,· 
ones instead. 

Q. Were you supposed under your contract to re-
move that1 

A. Yes. 
Q. You were supposed to remove that partition 'V 

A. Yes. 20 
Q. Now, where were you supposed to ~uild a new 

partit10n 111 connection with that bedroom 1 
A. 'I'ake that partition out. There is the old parti-

tion and it stays there. This much shows the stair, 
and this here remains. That partition was supposed 
to be up and this is a new pa .rtition. Now, we put 
the new partition in here. This was removed. See 1 
And by removing that partition in this new room 
was too small, and the dining room too large, and I 
took the old partition out and put an iron girder and 30 
built up a new partition, and the dining room was 
too large the other way, so they squeezed up--

Q. Let me get this straight. How many partitions 
across that way were you supposed to build under 
this plan 1 

A. Only one, that one. 

.· .~ . 
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Q. That one ! 
A. Yes. 
Q. Did you build that f , . , 
A. I built three in there. I did make this 61ie fl rsf, 

but then by changing around I t'ore it ouf a'gain arm 
made partitioi1 to ·suit the way they wa1ited. 

Q. Did you make a partition f 
A. Yes. 
Q. Did they leave that one stay! 
A. Yes, afterward they let it stay, yes. 
Q. Did you make one here 1 
A. Yes. 
Q. Did they let that stay! 
A. Yes, with all the extra. 
Q. You built two extra partitions 1 
A. Yes, sir. . . . 
Q. In building those extra partitions <lier you 1 tear 

down an old partition ! 
A. Yes, sir. 
Q. Did you have to tear down - .-· 
A. Only one, and I tore out two or three ·. , 
Q. You built some new mies that you tore down 1 
A. Yes. 
Q How many new ones did you· build that you tore 

down ! . 
A. Three. I was supposed to build 011e, ai1d tear 

one out. 
Q. I am talking about in connection with this room. 
A. You see, by making a larger room we tore the 

3.0 old partition out that ~as supposed t? stay there 
and · built another partition to make the rear ends 
of the room. 

Q. And you say you put in a: steel girder! · 
A. Yes, steel girder right in there to suppott the 

three-story building. That was the main p'aftitiot1 fo 
hold the bu-ilding. 
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._Q. ,I-Iow f,ar _,across did you make that steel gjrder~ 
A. 'L'he. full width of the building, from here to 

tl{~ n~~t wall, twenty-four or twenty feet deep. 
1 Q . .A-nd t;hat was not c.alled for by the plan! 
A. No. 
Q. Now, then, when you came over here were you 

to . leav .e this outside wall remain ! 
A.' Yes; re~~in as it is, of course. 
Q. +\lid what did you do in fact a bout it ! .. 
_A. Well, by making two rooms when th9 :hn1ng IO 

room was too small so I did took about five or six feet ' ,., ·. . ' . . ' 
more . to straighten up and tore this out and put a 
:partition in between to make two rooms 0~1t of one. 

Q. N,ow, then, this partition that you built was an 
e4t:ra. ! 

f..-. /rhis was an extra. 
Q. Removing this was an extra ! 
A. Yes, was an extra. 
Q. Erecting this was an extra ! , 
A. Erecting that was an . extra, and the roof on it 2P 

and the flo,ors complete. It was a. complete: room, 
and . new flo.or to mi;ike this here which I couldn't 
leave the .o:ld one. That _was the new floor, a1:d new 
joi~ts ,and new wall, . and plastered the whnlr four 
si,des and ceiling, ,and a new roof on it You see, the 
roof,was all 1;1.p to here. When I tore this ou't there 
was no . r_oof on it . 

. Q. Q:~n y,ou show us that roof on the photgr :aph ? 
A. Right there. There is where those three walls 

are. .That is the extension of this drainage , '.rhere )ll 
is where the other rooms were. 

Q. So you . built that room there which if it had 
not been for the ~xtra you would not havQ been 
obliged to build f 

A. No. 
Q. All right. 
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A. Then we took this corner out to h~vp a straight 
roof, so that was extra-taking this out and havina 
it straight. 

Q. Did that require doing any extra work inside 
of that room .? 

~- Sure, material and labor. 
Q. How much of this room were you snr>posed to 

do under your contract? 
A. vVell, I was p:utting in a new partition and 

1 O closet. The clooet is not there ntn,~, but it is some-
where else, but it does not make an,r difference. 1 
p~t two or three closets in there and I straightened 
this room out and all that old ceiling was so bad 
when they started to take the paper off, it became 
damp, so he told me to put in good new plaster and 
which I did. I put new chicken vvirc around and 
plaster over. 

Q. Was that extnJ 1> 

A. Extra. 
20 Q. Ho :w a? ·out this room? What were you sup-

posed to do 111 connection with that room? 
. A. This room is only one closet and this one parti-

tion I was supposed to put i.n for two rooms, and 
there was an old chimney here. There is the old 
mark. He make me to remove the chimney and 
build a new chimney in here. I tore all that old 
chimney out and fix up the floor and walls and ceil-
ings and roof and I built a new chimney in this here 
side of the building . 

30 Q. '\:Vere you supposed to do anything about that 
chimney under the con tract? 

A. No, it was supposed to remain there. 
Q. It was supposed to remain there? 
A. Yes. 
Q What did that chimney go to? 
A. For the heating plant. 
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Q. For the heater? And you changed that ? 
:.A. Yes. 
Q. i To over here, as an extra, is that it ? 
A. Yes; · 
Q. Did you make any change--

39 

A. One minute. By changing the chimney from 
the middle to ·· the side of the house we did remove 
the heating system, the boiler, because the boiler has 
to be near a chimney. So on account of movin g the 
chimney we removed the boiler, too, you see, and 10 
reinstalled the pipe in there. 

Q. How a bout this room ? Did you do anything 
about that? 

A. This room is only one window ther e, because 
of the partition I put in there. I haven't got the rear 
V1€W. 

Q. You haven't got the rear view. You put that 
window in as an extra? 

A. Yes. 
Q. Now, did you complete the kitchen as the plans 20 

call for? 
A. Well, I did make once the way the plan called 

for; but the kitchen and the breakfast room were 
changed about half a dozen times. 

Q. Now, tell us how it is now. 
A. Now, the kitchen (witness marks with red pen-

cil upon the blue print on the board.) 
Q.' You will have to explain the marks. 
A. Anyway, it shows the plumbing on that side, 

and the plumbing comes here now on this side. 30 
Q. v\lhen you say the plumbing, what do you refer 

to? 
A. The combination sink and wash tray and the 

gas range. It was supposed to be on that side there 
and Mrs. Pellicoff and Mr. Pellicoff said on this 
side was more suited to have it. So we put it over 

, 
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here and the kitchen "dresser" here, right \\Vhere 
the wash stand was supposed to be, and th 'e little 
closets for brooms ·nnd c-arpet svveeper and all dif-
ferent things-so that closet was put in there and 
this here when the house was ·all stuec ·o-ed {tnd 
plastered and painted some 0f the wood work, :Mr. 
Pellicoff comes with his wife and d-aughter ,-and said 
there is nb closet in the kitchen for eold sto.rage, f0r 
food and different things, and they -loo-ked aro1tnd 

IO the place there to make -1a clos·et · and couldn ?t. frnel 
' ' and they decided to open up the wall which it w:as 

completely finished, · absolutely stuccoed, · even . the 
paper hanger-the paper hanger was r~ady •in ,the 
house to paper it, ·and I did break through that wall 
mid bujld a closet, and meas1tred 11p this, stuck ·1,a 
roof on it. That is where the closet shows HHHO. 

Q. Now, .these white lines show the ·work that you 
were supposed to do f 

A. Yes, and I done it and changed over iao·ain. 
20 That pa:tition is not here. It is about a foot .;vvay 

because it makes sma.ller the bathroom. Made ,nrore 
room for the kitchen. 

Q. Now, had you built this 1 
A. That partition was up. 
Q. I-low far was that partition conir>leted 1 
A. It was ready for plastering. 
Q. You had it lathed 1 
A. Lathed and electric -lighting wh1ich the e"1ectric 

lighting was moved, too. You 1{now,, by removrino· 
30 the partition, we <lid move the wires, too. 

0 

Q. Then you moved it over here 1 
A. Yes. 
Q. And you ha~ to do ·a-11 that ·wotk over •·a'gain f 
A. Yes, a.nd this here 1door that shows it, is -a:boat 

three foot a.way. Before we ·had · it ·here and ~ then 
they come around · and · said there is rm ore room for .an 
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ice box, or table, and they made me put the d@or 
over there. They · changed :.around a.bout half dozen 
times, ,in each r@om worse. Windows .:and doors 
were laying out, which will lDe the best w~y ;for .them 
to , put: the furniture and different . things in. 

·-Q. Did you charge for putting that door over there 
as an extra .1 

A. ,I did,' becausB -I done it according .to the ,agree-
ment first. 

Q. You had ,already completed it 1 
A . . I had already done that place with the door and 

window there, and they came around , and .made . me 
to put the window on this side and the di')or over 
there. 

Q. And you had already completed that work 1 
A. ·Yes, .•,and the door does not show there . now. 

It shows but it is away from there, and that window 
is · here. 

Q. Now, when . you changed these partitions in 
here around the breakfast room, whieh . you say _ you ·· 20 
changed a. number of times, how much of the -work 
on those partitions had been done when .' you . made 
your change 1 

A. It was ready , for plastering. -It was ; lathed. 
· Q. 'It was lathed 1 
A. Yes, sir. 
Q. ·How many times have you gotten those parti-

tions ready for plastering when they were chamge'd 1 
A. I . couldn't tell you that. Many times. I 

couldn't tell you exactly. 3-0 
· Q. Had it reached that stage of completion every 

time ·they wanted it changed 1 
'A. "No. Some of the parts were completed, some 

of the parts weren't. 
Q. ,Sometimes you had not gotten as far -as ;the 

plaster? 

.,. .:.- .. .· .~ 
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A . . Yes. 
Q. Now, have you pointed 011t all the ·changes that 

have been made on this first floor for which you are 
making claim'. as extras f 

A. The enclosure- ' I don't know how you call it, 
the vestibule or what, the entrance as you come into 
the hous~-there was supposed to be a tile floor 
from the front door to the steps which they make me 

t ) to put in a tile floor all the way to the back, from here 
( to there, all the way through. iSo I tore all that 

wooden floor out and put in a rough floor about three 
inches , lower with cinders and concrete in and tiles 
it up. That was extra. 

Q. You tiled it f 
A: This was according to contract, was supposed 

to give me the front tile-I couldn't exactly give you 
the measure. I think 3-6 by 6, and from here on all 
the way back was another tile all the way through -

ZO tile floor, which I tore the whole floor to the back and 
lowered down three inches for concrete and cinders. 
You have to have a foundation wh·ere you put tile 
in, and there was no opening for steps and no open-
ing to the basement-which I did not make--

Q. You/ say you tiled as a extra all the part of 
what is marked '' enclosed porch for vestibule'' from 
the red line back to the line that you are now mark-
ing in redf 

A. Yes. 

Mr. Hanstein: Migp.t we state on the record here 
that witness is marking out on the exhibit with red 
lead pencil the changes which he says he has made . . ' so that 1t appears f 

Q. Now, then, you were saying something about 
a staircase. 
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A. This here plans and specifications is according 
to the Atlantic City law for two apartment house 
and as maiiy rooms as you can have. When I had 
done work there a.bout four or five weeks the state 
inspector came along and asked me what is going 
on in the building and I told him that is a two apart-
1nent house, and which he said to me somebody told 
him it was going to be a three apartment house under 
the tenement house, and he did give me notice. Ile 
said that I should not come on the job without getting JO 
a new plan and new permit from Trenton. Wen, 
I did stop the job and I think Mr. Brown did make 
a new set of plans. I never saw the plans but he 
told me he did, and he went himself to Trenton or 
he mailed it there, and he took a permit out accord-
ing to the tenement house law. Then when Brown 
told me that everything is o. k., I should go back to 
work, which I did, I asked for the plans and I 
haven't got them yet. I never even looked at the 
plans the way they looked, which rearranged t:o make 20 
with the law from the tenement house law. 

Q. Now, Brown was the architect who prepared 
these plans f 

A. Prepared these plans, and he come around 
pretty near every day and two days on the job to 
see what was going on. 

Q. Now, you started out to tell us about a stair-
case. 

A . . When they took out the: permit, so the inspector O , 
usually comes here every two w·eeks. So he used to 3 · 
watch the job to see they make according to law, the 
tenement house law. ,So he asked me in the first 
place if I took the plans on the job. I told him no be-
ca use I never saw the plans. Well, he told me I must 
have different plans, which I went to Brown and I 
never got the plans. So he said to me, '' All right. · I 
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will explain to _you what -has got to be .done accord-
ing to the tenement house.law," and he told me then 
to make here fireproof steps to go down to the base-
nienti. So :I built a door aJ1d wooden partition , oni the 
firRt floor -and a brick --wall and steps , in to the • base-
ment. 

Q. -Did you -have any conversation with Mr. 
Pellicoff -in regard to that? 

'A. Yes, all the ·extra wor.k. Mr. '.Pellicoff . w.~s 
LO there when the state inspector was there. 

Q. I-Ie was there? 
A. Y€s. 

, Q. And did he teH you to go ahead and_ do that? 
-A . . Yes, positively. · 
Q. Now, .you built the stairs into the basement 

then? 
A. Yes. A . new step going down to the basemEWt 

and a brick -wall, ·which it calls for fire-proof, and . a 
finished .doo-r here, and finished partitions, -plastered lO on both sides, and wa.s:hb.oards ~nd painting ,.and 
so forth. 

Q. · D,id you · tile th~ t room? 
A. Yes, yes. 
Q. ,You say that stairway just led into the _ base-

ment.? 
A. Yes. You see, this shows going from the . ,first 

floor to the second and it was supposed to be .open in -
the bottom of the step . 

. Q. You 1bette •r .not 1dra ,w on everything. , ( Counsel 
·gu referred t-o the witne -_ss marking :up blue-print..) 

-A. ,This was 'floored off there. He made : me .op~n 
fr .om the floor, ·make an . 9pening and build another 
step into the · basement, and that was an extra step; 
and i this here wall was an extra,- and · the door . in, the 
brick wall in the. basement which_ is called ,fire.-proo.f. 

Q. ·That was all extra f 
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A. Yes. 
Q. Now, have you finished pointing out the extras 

on the first floor ? . . 
A. And there was extra lights put in the dnung 

room under the ceiling. :IYir. Pellicoff and J\1_rs. 
Pellicoff were there and they told me they would hke 
to have four lio·hts in the ceiling and two or three 
brackets on ea~h side of the wall, which that was 
extra, and I done that. 

Q. They were electric lights? ro 
A. Yes, electric lights and fixture_s. . _ _ 
Q. Now, did these chang ·es require any drfferent 

plumbing or heating ? . 
A. Yes. All this heat changes was required-not 

the plumbing, but mostly heat~ng; because it was 
radiator there and by changing the rooms, the 
radiator couldn't stay in the middle of t11e room, 
which we moved to the corner of the room. 

Q. I see. What other changes were made there 7 
Can you think of any? 20 

A. I got so many, I don't know. I think it is a.11 
there; the most part, anyway. 

Q. All right. Start on the second floor. 

(Recess to 1.00 o'clock P. M.) 
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AFTER RECESS. 

FIARRY KoLME ,TZKY, the plaintiff, recall<\d. 

Direct examination. (R .esumed.) 

By 11:r. Hanstein : 

Q. Suppose you start to point out what y011 • 
changes were on the second floor. 

A. On the ~econd floor it shc,ws . her(! a stariwn.v 
to go out to the third floor. 

Q. Just a minute. 

Mr. Hanstein: Can all of the jurors see this f 

(No audible reply.) 

The Witness: (Continuing.) Right in the middle 
of the house, see 0? Now, by having the steps here 
they couldn't make two apartments, which they 
wanted to make two apartments, and one on the 
first floor would make three. So they make me to re- . 
move that stuff and build up the steps somewhere 
that should interfere on this middle floor, that they 
could have two good apartments, front and rear. So 
Mr. Brown, the architect, did suggest to have the 

JU steps going 01~ the outside which - the:e is a window 
-~'. .. · there. He said we should take the window out and 

have a door and a step leading to the third floor, not a 
building step. :So my own carpenter which he wa:s the 
foreman, ·he did make a plot for me and laid out the 
steps for him, and when they came around Pellicoff 
and Mr . Brown, they see that it was a mistake be-
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cause it would not be nice to have an open entrance 
for the third floor, and it did not make out very good 
the steps there. So we talked again and we did find 
a way to have another room built up and the steps 
leading from the first floor to the second to go around 
to the third floor. So by doing this we did build a 
new addition room, for the third floor steps, and 
by building it another room here, we took away the 
ventilation from the bathroom, which that is not 
according to law. So we did build that with a ven- 10 
tilated skylight for the bath room ·. So that skylight 
here was extra, and then this new room addition and 
a new complete set for the third floor. And then by 
a rear entrance--

Q. Just a minute, ~Ir. I{olmetzky. Let us see if 
we can't put this thing some place where the jury 
can see it bette ,r. Suppose we try to put it over here. 
That will be a.bout an equal distance from each of the 
jurors. (Referring to the easel containing the plans 20 
referred to by counsel and the witness.) 

Mr. Hanstein: Does that help the jury any 1 

(No audible reply.) 

. Q. Now, let us see if we understand this correctly. 
Which was the staircase-was this staircase the 
staircase that led from the second floor to the third 

· floor 1 , 3.0 
A.· Yes. 
Q. Was that new construction f 
A. No. 
Q. That was already there 1 
A. Yes. 
Q. Now, go on and explain what you did about the 

staircase. 



Harry Kolmetzlty-Direct 

~- By- taking ·· the stair, we · did enlavge the rooms 
for, the two apartments, and a different way out;-
p :ellicoff: suggested · making up a step, which it was 
made. It was not completeily finished but it was 
ready lilte you could , walk on it-, but it was not com-
pletsely finished~ and when they saw it was not r~a~y 
to have an .other step, they decided , to have a bu1lt'-111 
step, a· different place, so we • did · fii1d~ a place to build 
up this sbep -from the first to the second : floor -. We 

lfO-' built · up -another room, completely a new room -here 
arfla: a, new step going - UJ3· to the third floor, finished 
two -steps, plastiered and painted .and fioor-s and walls 
and ' electric lights, and , by doing this hel!e to pu,t up 
a room here to let off the air from the , bathnoom, 
which we did make a ventilated skylight for the 
ba -throom ·, that wias extra -. 

Q. No,v, let us see i-f we get this: this is the stai •r-
way leading from the first floor to the second 1?' 

A. Yes. 
2\f Q,. And · that stairway was there before 1 

A. That is the way I was supposed to make it. 
That is the step according to the agreement. 

Q. You dichi 't make anything extra 1 
A. No. 
Q. Now, ·where did you place this stairway from 

the second floor to the third floor 1 
A. Ftom the top of this one, but we did build up 

a one-story high . room for the step. 
Q. Can you show us that on the picture 1 

3'('.f A. It shows on the first floor, the new addition, and 
this was the first and second front and al'l the rear, 
between the rear and front addition is another extra 
room there, which shows right there on this side of 
the building. 

Q. Can you see it 1 
A. Yes, you can see if you take the picture down. 

(Referring to photograph.) 
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Q. All right, suppose we take the pict~re down. 
(P4.) Now, suppose you point out _to the

0 

JlHY what 
you built in order to enclose the r staucase 

A. There is a white spot from hero to there-there 
is a window there, and there it shows the room. This 
is the extra room for the steps. From here to there 
is the step leadino· from the first to the second floor, 

b d and the additional room for the step from the secon 
to the third is from there to there. 

Q. N o-w, had you at the tim e; you built this extra 1 ( 1 
room completed this outside wall "? 

A. You mean from the extra room 1 
Q. Had you built this wall here 1 
A. Oh, yes, this was built. 
Q. Was that in accordance with the contract 1 
A. That was in accordance v;rith the contract t? 
Q. And clid you havo to change that wall any 't 
A. No, I clicln 't change that wall. 
Q. \Vell, what did you have to c1o in order to en-

close that J? • 20 
A. \Vhat I clone I took the part of the roof off. 

See "? And I built up the top of this hero anothC'r 
story, one story high more, and enclosed that_ with a 
roof, and whateve ,r was necessary to have 111 that 
room to enclose it, and a new complete step. 

Q. Did you say that this step as shown on the 
plan had been completed by you ·when they changed 
it"? 

A. I was supposed to leave tho old step. 
Q. ,iVhich step was it that you said you had prac- 30 tically completed when they asked the change 0? 
A. Well, I say from the second to the third fioor 

step v,.·hich I made I completed; but there was no 
step from here to here. 

Q. vVhere was that step 0? 
A. Right from the top of this one. You see, there 
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is one, two, three stories. There is a step from one 
to th e other and a part to go around. 

Q. vVas that the step you had practically com-
plet ed 0? 

A. Compl eted. 
Q. And then chan ged it? . 
A. No. You see, she just had a, step made-the 

step which it was made but not complete. You see, 
I had th e r ough work done, and thB.t is a step whidµ 

I {) wa s throw11 out, couldn't use it. 

2() 

30 

Q. I-low much had you done on that staircase 
·when you had to tear it out? ·' . · •.•·1··· t 

A . It was ready to finish. It ,vas all the rough 
work in so you could · walk up and down. 

Q. What do you call the rough work r I 

A . Th e rough work is the trusses and _ the rfoers 
an d t r eads and th e supporting platform, and tfre 
door way fro m thi s here room leading to another door 
so you can go t o th e third floor. · 

Q. You had all that wtrk done ? 
A . Yes . 
Q. And you had to tear it all out ? 
A . Ha d to tea r it a11 out and close up the opening. 
Q. W er e you able to use the lumber in that stair-

cas e for th e new one ? 
A. No, 1t was a different layout, a · different 

measu r e. It was eight by nine, and then it was seven 
by eight a· different layout of the step. It was like a 
turn st ep, not a straight, but a turn step. 

Q. You couldn't use that ? · 
A. No. 
Q. Now, what other changes did you make ? 
A. This here railing, we were . talking about be-

fore, it shows on the second floor. Now, by having a 
separat e entrance into the front apartment we made 

1 another hallwav. It shows there. It does not show 

Harry K olmetzky-Direct 51 

on the plan. See ? They · put a door here, wh_eu 
people go in the rear apartment they should not in-
terfere with the front apartment, and they had an 
extra door here two partitions and another door 
o·oino· into the f~·ont apartment. So that is extra. 
And they made a kitchen. Where the step ' was there 
before they made up a kitchen. See ? And there 
was a covered closet there for dishes made and put 
in extra, and a radiator and plumbing necessary for 
a kitchen, and a door to extend this here step. We I 0 
made a platform from here all the way to the back . 
See ? It shows in the picture there. So these people 
in the front apartment could take down their gar-
bage. And an:other door for the rear apartmen~ to 
go out. 

Q. What is this 0? A sort of porch, or what 0? 
A. There is the platform. 
(~. 'l7hat platform up there, you built that as an 

extra? 
A. Yes, all this from here to the back. . 20 
Q. And in building this room which you referred 

to as the kitchen, where the old staircase was, how 
many walls did you have to put up for that ? 

A. Three. We only left that right wall, so thr ee 
walls were new. 

Q. You had to put in three new walls and threw 
out the old walls? 

A. The step was between the two old wa1ls. That 
was torn out and we patched up the ceiling and walls 
and different things, and this here entranc e·, it shows 30 
to the back apartm .ent - we took that partition out 
and put it over here. ,See 0? ,So there is no extr?' for 
that. partition because it does not make any differ -
ence where I was supposed to build it. It was an 
entirely new partitio11 and this room belonged 
to this front apartment and then another roorn come 
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to this apartment. So there was a window there, 
an extra built in. They had to have a wind.ow there. 

Q. You made no charge for building this extra 
partition? 

A. No. Whenever any closet was supposed to be 
according to the agreement and made a change ·, there 
was no extra for that; but if the material was here 
or there I made according to the agreement. 

Q. Was there any of the work involved in this ont-
l O side of the staircase that you did and had to tear out 

again in order to comply with their revised ideas? 
A. Yes, there were two or three partitions here 

where the steps came out--
Q. I am afraid this lady over there--
A. Can I go over on that side? There were three 

partitions for the front apartment ta.ken out and 
fixed up, patched up the ceilings and floors and what-
ever it was there. I don't remember exactly now. 

Q. Well, I am asking you if you did any of this 
20 work under the contract that you had to tear out 1 

A. Yes. There were doors and windows were 
puu in there according to the plan and the next day 
or the same clay-I couldn't tell you exactly--they 
came around and looked around again the wav to 
put up the furniture, where would be the best p,lace 
to put it up, and they did make me change it over 
again, doors and windows. 

Q. Now, how about the back part of · that second 
floor J? Did you make any changes in that? 

30 . A. The. back part-you see it sho:ws wh~re a 
lntchen was supposed to be, but there 1s no kitchen 
there. Now, there is an old wall where this wall was 
supposed to be removed and built up a new partition 
about eighteen inches away from that one south and 
about five foot up north another partition to malrn 
a kitchen out of that. I went and tore ont the whole 
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partition which I was supposed to tear out a_nd put 
up a new partition and was ready for plastering, a11 
lathed. 

Q. All what lathed? 
A. All lathed ready for plastering, and they came 

around and made me take that new stair out and 
place in the same position where the old kitchen was 
which was in the rear apartment. 

Q. This white shows new work 1 
A. That white shows ne,v work. I U 
Q. When you built that partition that was not 

extra, was it? 
A. No, I tore the old partition out and put tho 

new one up according to the agre e-ment and when it 
was ready for plastering they came around and laid 
out the different lights by seeing the front and the 
rear, and they made me put back i1~ the same place 
the new partition where the old partition was before, 
and I tore all the extra new work out and made it 
in the place they wanted to suit themselves. 2U 

Q. How about the partition over there? Did you 
build that partition in accordance with the contract ? 

A. This partition was supposed to be there. All 
this mark shows the old work should be there. Now, 
this partition was taken out and moved away-I 
can't tell you exactly-to make this four or five feet, 
to make into two rooms here and the kitchen here; 
that was a kitchen from the rear apartment and make 
two rooms out of this here place ; and they left one 
room there the same as the plans showed before. It ;u 
was tearing out a couple of rooms, putting up the 
partitions there and taking out and putting up again. 

Q. How many partitions did you build there by 
way of extras? 

A. Well, it was tearing out two extras. 
Q. You tell me how many you built and how many 

you tore out t 
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A. Three partitions. 
Q. You built up three partitions? 
A. Yes, and took down three. 
Q. Took down three? 
A. Yes. 
Q. That you were not supposed to take do,vn °? 
A. No, they were supposed to remain there. 
Q. Now, were there any other changes? 
A. You see, it shows here only one closet for cloth-

) O ing, and I put another closet in there by making this 
room into a bedroom instead of dining room. So I 
put another clothes closet there, in the rear apart -
ment. 

Q. Now, you had to put plumbing--
A. Oh, yes, changing the radiators on account of 

changing the partition. 
Q. You had to change the radiators? 
A. Sure, positively, and the electric light, too. 

You see, it was in the center of the room, the outlet. 
20 Q. Had you completed any of that work, the elec-

trical work, before they made the changes? 
A. Yes, yes, wiring for fixtures they put up. 
Q. What changes did you make in the electrical 

work after you had done the work under your con-
tract? · 

A. Well, same as I told you before. The fixture 
was in the room in the center, and when I changed 
the partition that left the :fixture not i'n the center 
any more. .So I spoke to the electrician there to 

30 make the 11.ghts right in the center again . And some 
of. the wiring was in the partitions built in already. 
It was taken out . and put in the new partition. · 

Q. How about plumbing? Did you have to make 
any changes in that? 

A. Well, you see, in the plumbing the changes 
wasn't much, because there was a kitchen supposed 
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to be in the rear, and when they took five or ten f~et 
away from there there was no charge for that. 1he 
most charge was in the heating, and the extra plumb-

. ing }fl the new two toilets a:1d the tw~ wash stands. OJ 

Q .. Did you build some toilets on this_ second floor• 
A. Not on the second floor ; on the third floor. Q: It is on the third floor? 
· A. Yes. In the first I showed already one,. ~nd 

there is one on the third floor. Now, this here railing 
for the ste ,ps on the side and in the rear of the p~rch I ( l 
was supposed to be two by three, three f~o_t high, 
and in between from the floor to the top railing an-
other one eighteen inches, which Mr. Pellicoff d~d:1 't 
want that. He wanted to have top and ?ottom railing 
and balusters, two balusters, which it shows the: ·e. 
That is the side. See? And that matches up with 
the back porch the same as this side. It was snp-
posed to be two by three, eighte en inches from the 
floor,' and along there, and tµey sai_d it would not 
look good and they made me put 111 the top and 20 
bottom railings and all balusters. 

Q. Were there any ot~~r changes on that floor ? 
A. I don't re ,member. There were plenty, I kn?w. 
Q. Suppose we go to the third floor until you think 

of something else for the second. . 
A. Well I would not be able to make a picture out 

of that bedause there are too many partitions . . See~ 
And it is shut all around. You see there are one-
two- three-f our-five-six-seven - eight- eight 
rooms and two baths, a11d those steps supposed to be 30 
leadino· to the third floor, and we made additional 
room ~n the steps for the side ,. So by taking this 
out and changing around when Mr. Pellicoff and his 
dauo·hter was there, and they did made-that was 
don! after these all partitions were up already. 

Q. How many rooms were there , supposed to b-e 
in accordance with this plan f 
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A. Eight. 
Cl Eight rooms 1 
A. Yes. 
Q. How many rooms are there up there now f 
A. Ten and this here room makes eleven, extra 

for the steps; but I don't call it a room that you can 
live in, but it is a room because it is for the step. 

Q. What is this you have dra"\\rn outside of tho 
front? 

IO A. This shows the railing all the way up. It didn't 
show here but it shows here. It connects all the way 
up to the roof and it was all done according to tho 
agreemEmt and was torn up, the front, for the hay 
window. This here shows the third floor room. That 
is the second floor. 

Q. Is this the room you testified to before? 
A. Yes, that is one. That is the room there, nine 

by fourteen. 
Q. I-low many of these partitions as shown on this 

20 plan did you have in at the time-when they made 
changes? 

A. I had exactly the way the plan shows, and ,;hen 
they came in-you see, there is two closets here. 
Th e,se two closets weren't built, and the steps come 
right here. That is the new step going up and going 
into the third floor. So- that was open for the en-
trance to go to the third floor. There was an en-
trance to go all the way around, the same as it shows 
here exactly. Now, by looking around and laying 

--,0 out here they said two additional rooms could be ) 

made here, which all the partitions were taken and 
laid out the way through, and put in two extra 
rooms. 

Q. How much work had been done on those par-
titions when you tore them down? 

A .. All the partitions were up and the electric light 
was 111. 

r 
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Q. And you tore them down completely? 
A. Co:qipletely, and laid a different way altogether. 

As the partition shows here it is about two feet away. 
One is · six inches away and one is ten or fourteen 
something, and there is no entrance like this to go 
around. As soon as you come in there is one hall-
way here •, that is all, and there is another is another 
hallway in between here which it leads from one 
door to go into this room, and there is a door from 
this one to that one, and that is the front. But there 10 
was no entrance there. The chimne,y comes all the 
way through the roof here and there is a step open 
here for the first floor toilet all the way up, and an-
other step here ,, which shows only a part here; but 
we put a complete toilet on the third floor. 

, Q. That was extra? 
A. Extra. 
Q. How rp.any extra toilets on the second floor? 
A. On the second floor was not extra. 
Q. I mean on the third floor? 20 
A. On the third floor one, this one here. There is 

supposed to he a wash stand in each room, so they 
made me put in two extra wash stands, extra com-
plete toilets and two wash stands. 

Q. Extra? 
A. Yes, to put in a gas light from the cellar to the 

third floor, to make them in each room in case they 
want to have a gas connection for heat; because there 
was no heat on the third floor, only the two floors, 
and that was an extra charge. 30 

Q. Did you take these partitions down more than 
once? 

A. Ye,s. I would not say all the partitio:rn~, but a 
big part of the partitions I did, by changing aro11nd, 
and all this shows here. The doors leading to the 
partitions were changed a dozen times. 

.· .~ . 
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" Q,.,, Now, did you . make , any other change$ - have 

you .completed yo~r .. description of ,the .third floor 1 , 
. A .. No. Well, then I tore down a half stor-y-of the 

building . . • The vU,ched roof was at an angle on a 
part , of.. the floor, '' .which the joists of the building 
weren , 't. leyel, it w~s ceiling settled in the middle. S.o 
I leveled all th~ .:jQists ap.d put in abouLthr~ ·e-fourths 
of the building 'new~ flooring. . 

Q,., ,Well, w~sni.t tkat calledJ~r by the contract 1 · ·. 1 (} . A. No, .no. Ther.e: .was nothing said about joists-
well, as much •.as I can tell .you, that every little _bit 
of .extra went into this building I didn't do a11,ytl11ng 
before -• I did call Mr. Brown and Pellicoff. He 
knows as much as I know on the extras, because 
some of the buildings was papered and plastered 
and you can't find in this part; but he knows all the 
openings that_ were changed time and time. , 

Q. W·ere there any other changes that .J0\1 know 
about other than those you have referred to 1 

20 A .. I.: cannot ,remember, hard to tell. 
Q., /4.-11 .right. : Suppose you take the chair. :Mr. 

. I{olmetzky, did you make up a list of these changes 1 
A. Yes. There is one more thing I want to tell you. 

When I went ahead with the extra work and I al-ways 
said to Brown that my agreement calls for an order 
i~ writing and a price on it, they promised me--

. Mr~ Cole: I object. There is no que,stion pending. 

30 The Witness: All right. I want to bring out th~s 
here thing. 

' 
Q. Did you make up a memora11dum .of :the extra 

work you did 1 · 
A. Yes. 
Q. Is this a copy of it 1 
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A. Yes. 
Q. Would ref erring to that refresh your recolltlc-

tion as to the work that you did 1 

J\1r. Cole: I object, may it please your Honor. He 
has te,sti:fied to everything that was done. He does 
not need to have his recollection refreshed. 

The Court: I think he ought to have covered 
everything that was done. He has been on long I 0 
enough. 

Mr. Hanstein: All right. I just wanted to be sure · 
we had it all in there. 

Q. Now, Mr. I{olmetzky, what record did you keep 
of the cost of doing this extra work 1 

A. Well, as soo11 as I started in on the extra work 
-I will have to bring it again by Mr. Brown. 

Mr. Cole: The question is what record did you . 20 
keep1 

Mr. Hanstein: I will withdraw that question for 
the moment. 

Q. Did you have any conversation with Mr. Brown 
relative to records of extra world 

A. Yes . 
Q. Well, all right. What was that conversation f 

. 30 
Mr. Cole: I do not know whether this conversa-

tion he intends to relate can bind the defendant. It 
all depends on whether it was in the terms of the _ 
contract or not. I would not suppose any conver-
sation he had with Mr. Brown would relieve him of 
the necessity of keeping records to make competent 
proof of the f'1aim against Mr. Pellicoff. · 
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Mr. Hanstein: In the first place, this conversation 
I am referring to was made subsequent to the con-
tract so that no parole e•vidence will be· involved, and, 
in the second place, I do not suppose there is any 
doubt-I do not suppose you dispute that Mr. Brown, 
the architect, was the architect on this job f 

1vfr. Cole: Of course we do not. The contract you 
put in evidence shows that, but that does not mean 

tO that :Mr. Brown may do or say anything that would 
bind the owner. 

J\1:r. Hanstein: I do not see, how the Court can rule 
on it unless he hears it. 

Mr. ·Cole: I anticipate from this question that 
the purpos ·e is to institute some e:vidence of a state~ 
ment made by Mr. Brown that would relieve this 
gentleman frorri doing something that he ought to 

20 have done, and, first I -say it cannot be done and '. ' second, there is no plea of any waiver of any right 
on our part. · 

Mr. Hanstein: Your assumption of this is entirely 
wrong. We are going to establish the reverse-that 
Mr. Brown did tell us to keep a record a.nd we did. 

The Witness: Yes. 

JO Mr. Cole: Well, why can't we produce what he 
kept? 

Mr. Hanstein: I ha .ve a right to proceed in an 
orderly way. 

Mr. Cole: I object on the ground that nothing that 
Mr. Brown said to him tohching · what he was to keep 
can bind this owner. 
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The Court: I think the objection is well taken, 
Mr. Hanstein. I will sustain the objection. 

:Mr. Hanstein: I ask an exception. 

Q. Mr. l{olmetzky, did you keep a record of your 
costs in regard to this extra work? 

A Yes, sir. 
Q. What was the nature of the record that you 

kept1 10 
A. Well, when I started with the extra work I did 

mark down every day what mechanic worked from 
the extra work, we will say a carpenter, a lather, an 
electrician, a plasterer or a common laborer, and 
whatever material was used, we wil1 say tBn two by 
fours or one hundred square feet of roofers, or door 
or window, and by the end of the week I did ask my 
son, which I couldn't re·ad English very good-the 
marks I make, everything is good enough for me, I 
understood it-but I explained to him and he put in 20 
the books the mark of la 9or and materials every end 
of the week. 

Q. Now, did you keep it by day or week by week, 
whichever it may be--

A. Every day I did copy that, but I did give that 
to my son every end of the week, 1Saturday evening. 

Q. And you wrote down every day--
A. I did. 
Q. Now, what did you write in this record? 
A .. In the record was-if I had three ca.rpenters 30 

working on the extra work like, we will say, changing 
partitions or windows or doors or flooring, there 
day, the date and the year, and the same as I said 
were only three carpenters or eight carpenters that 
before-if there was any lumber used it was marked 
down on lumber. • 
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Q. Now, did you keep this record as to the work 
that was done under the contract? 

A. -No, the extra work. 
Q. Just extra work? 
A. Yes. 
Q. Do you know what your son did with this 

record of time that you kept? 
A. No, I don't know. I know he put it in a book. 
Q. Well, you know he put it in a book? 

IO A. Yes, in the presence of me, because he was in 
my house. 

Q. Do you know where the book is 0
/ 

A. Yes, with me. I have the book. 
Q. Have you got it now? 
A. Yes. .. 
Q. Let us see the boo.le 
A. (Witness produces the book.) 
Q. Now, did you see your son make these entries 1 
A. Yes. 

20 Q Where did you say he got the data from which 
he made up these entries? . 

A. I used to keep on a piece of paper and hand 
it over to him every end of the week. 

Q. And have you gone over this book since he got 
it up1 

A. Yes. 
Q. What about the material? 
A. The material is in the book, too. 
Q. Where did he get the record of the material 1 

10 A. Off the slips, and then if it was a delivery of 
- - a thousand feet of lumber on that day and there was 

used only five hundred extra, there was five hundred 
marked down used for the extra. 

Q. Who determined how much of that material 
went into extras and how m,uch went into the con-
tract its elf 0? 
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A. vVell, like, I did mark down on the slip if it was 
used up five hundred square feet for the extra, and 
by the end of the month I used to get a bill from the 
material man. From them all the slips are made. 
See ? So when it was a thousand square feet, forty -
five dollars, so I di.d mak¢ ·only one thous3:nd feet of 
floor windows and so foI'th, or any material. ' ' ' ,. 

Mr. Hanstein: I offer 'this book for identification. 
10 

(The book referred to is marked as an exhibit for 
identification for the plaintiff P6.) - ._ · .. 

Q. Now, were you obliged to pay mo:1ey in order 
to procure this lumber and other mater~a _ls th~t, you 
used ii1 the work ? · 

A. Say it again. 
Q. Did you pay out money for this lumber and 

other material that yot1 :qs~d for the extra work? _ 
-2.A. Part of that material, not all. I didn't pay 20 

for no lumber, but I paid for part of the bill from the r ·. 

cement, lime and stucco. , , 
Q. Well, did you buy extra lumber? ;Did' you buy 

any extra lumber :? 
A. Sure I did. 
Q. Well, didn't you pay for it ? ·· 
A. No. 
Q. You still owe for it ? 
A. Yes . . 

:~• ' ,, r . , 

• Q. Do you know how much extra lumber you 5Q 
bought to use in this extra work! 

A. Yes. 

Mr. Cole: Just a I moment. If he irit ends_ t~ ex-
press that in dollars and cents I want to objec~ that 
that is not the correct way to show what he 1s en-

-· ,:.--.. -- -~. 
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titled to have for alleged extras. I think that is not 
the proper measure. He was under obligation to 
make certain alterations and additions fot $14,500. 
Now he claims that changes were made and as a 
result of those changes he was required to expend 
more money than he would have done if the contract 
had been performed as originally required. Now, 
my claim is that the atnount he· is entitled to have is 
the difference between the contract price and what 

JO it finally cost as a result of this extra work and ex-
tra labor that was dohe; and that he cannot charge 
against 11s every piece of lumber he put in there and 
every piece of cement. 

The Court: What is your position in respect to 
the contract, Is this suit to recover any portion of 
the contract price, 

Mr. Hanstein: I think this all on extras, if I am 
20 not mistalrnn. 

30 

1\fr. Cole: No, it is combined in the hill of par-
ticulats and credit given, and then claim made for 
the balance due. These extras rest upon the con- · 
tract. It says so in the complaint itself. They must 
rest upon the contract. 

Nir. Hanstein: We are undertaking to show what 
this extra work cost us to do. I am talking about 
extra work. 

Q. (Repeated by the stenographer.) Do you know 
how much extra lumber you bought to use in this 
extra world 

The Court: I will permit it. 
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Mr. Cole : Exc~ption. 

A. Yes, . beb:veen fifteen and -sixteen hundred 
dolla-rs. 

Q.-,¥hat other ··material did 1you buy that you used 
in the extra work 1 

A. Plaster, cement, sand, stucco, pebbles, and wire 
-metal ·wire. 

; Q. AVell, now suppose you tell us ho,v much plaster 
you were obliged to buy extra 1 I 0 

1\!Ir. Cole: ; Objection for the · same reason, and I 
ask an exception to this line. 

The Court: Yes. 

A. The whole bill amounts, for the plastering and 
the metal wire ancl sand and stucco and pebbles, I 
thiI'1k arou11d seven hundred dollars: 

Q'. Did you do any extra brick .work in connection 20 
with the extras 1 

A. The chimney, that part of the steps, the fire 
wall, ancl the brick pier. 

Q. How much did that brick work cost you 0? 
.A. You see, the brick work ·\"vas not given out as a 

contraet. It was day 1s woTk. So I hired my own 
bricklayers and hod carriers and I paid them by the 
da.y•·uni·on, wages. 

.Q. -Did' you •buy any materials for the extras 0? 
A. ·Yes; bricks; · 30 
Q. How much did they cost you 1 Do you know 0? 
A. I thin ilt about one ·hundred doHars. 

Mr. Cole : How much, 

The Witness: Around one hundred~ 
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Q. Did you have extra plumbing work done 1 
A. Yes. 
Q. I-low did you have that done? 
A. Well, by adding the two extra toilets~-
Q. No, how much-how did you have that done, by 

day's work or w,eek or contract? 
A. No, that wa.s con tract. 
Q. All right. How much extra work did you have 

to pay for? Ho·w much extra did you have to pay 
10 for the plumbing work? 

A. Well, the plumbing and heating was eleven hun-
·dred, or little over eleven hundred dollars, the extra 
plumbing and heating. 

Q. Did you have any extra roofing work done 1 
A. Yes. 
Q. How wa.s that done, by contract? 
A. Yes. 

Mr. Cole: I think you ought to ask this witness 
ZO what he did, 1VIr. Hanstein. Every question you ask 

him is leading and suggests the answer. 

Q. What other work did you do there? 
A. Painting. 
Q. How was that done 1 
A. That was a contract price, and then we had 

extra work on it. 
Q. How much was the extra work for painting 1 
A. $265 or $260; something like that. I couldn't 

tell you exactly the figures but I know it is $265. I 
30 think it is $265. 

Q. What other i terns of extra work did you have 
done by contract? 

A. Wiring, electric light work. 
Q. Electric work? 
A. Electric wiring, yes. 

. ' 
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Q. All right. How much was that? 
A. Between fifty and sixty dollars. 

67 

Q. What other work did you have done by con-
tract1 

A. R.oof and metal work. 
Q. Roofing and metal ? 
A. Yes. 
Q. How much did you pay for the extra work 

there'? 
A. $210 or $212-$212, I think. 
Q. $212. Now, what other work ? 
A. And I was supposed to give him a white 

pebble stucco, which Mr. Pellicoff told me he would 
like to have a colored pebble. ·So I called up the 
Hudson supply man and told him to come over a!1d 
find out just what is the difference between wlute 
pebble and colored pebble and he came over and he 
told me it would cost I think ten dollars a ton more. 

10 

I couldn't remember exactly what he did give me the 
price, but it is more than the white pebble, and I said 20 
to him ''You go over and see Mr. Pellicoff,'' which 
he wei;t and came back with :Mr. Pellicoff on the joh 
and :Mr. Pellicoff decided on the colored pebble 
stucco. So I said to Pellicoff, ''Now, here is the 
man. He tells me the· colored stucco will cost more 
than white stucco,'' which he agreed on to pay me 
extra whatever it would be when the job is com-
pleted, and I did give him colored pebble stucco. 

Q. I-Iow much is that? 
A. It runs I think $9'5 to $100. 
Q. Do you recall any other work that you had 

done by contract for which you had an extra charge 0? 
A. Y cs. It shows in the picture there. The two 

front corners of the full height of the house shows 
like stone blocks. one in and one out, like a 
stone building. vVhen I had the pebble on it 
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all completed, Mr. Pellicoff told me _ he wou~d ~ike 
to have something like Atlantic A.venue. Fie told 
me to go over and see it. There was a pe,bble ·~tupco 
with a nice corner made out of colored block, 1m1ta-
tion, which I went _;:tnd saw that, and ,he did give me 
an order to do that, and I did the two front corners 
three stories high. I think it is-no, it is hyo' _stor:ies 
hi o·h · this here corner and the corner ov~r the .re. · It t, ' 

shows right there. And on each balcony on the 
I() platforms and the back porches he •did tell ml~. to 

make a wash-board of stucco, · sa:rµe as a .woo<}en 
wash-board, with cement stucco, when the pebb.le was 
all completed. 

Q. Well, was this imitation stone done by con~ 
tract? 

A. Yes, it was done by plasterer at day's work; 
But it looked like stone, but it is imitation. 

Q. Well, it was done by day's work? · 
A. Yes. 

20 Q. Was all of this outside pebble effect put on by 

30 

day's world 
A. Yes, and in the front of the building· there it 

shows in the picture tile fixtures, square and all kinds 
of desig11s, which I did put in by the ord0r of Mr. 
Pellicoff. That was extra. It shows in the pictures. 

Q. How much did that cost? . . 
A $25 to $30, except labor, except the putting on. 

M.r. Cole: What was that for? 

The Witness: In front of the hquse, set in be-
tween the stucco tile fixtures, square blocks and 
round ones designs in it. 

Q. Now, what other work did you have done · by 
contract there for which you had to pay ·extra? 
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A .. By moving· the chimney-taking ~ut the old 
chimney I mean and building a new chimney_, and 
movino· the heatino· boiler into different location, I 
did 'btrild a windo~ for that room, for the boiler 
room. l did break through the brick wall and put in 
a frame and a sash complete, and I plastered the 
ceiling and three sides of the room. That was on the 
ground floor. , '_I.1here was no cellar there. 

Q. _Did you include the charge for that in .the day's 
work, 10 
. A.·: I . think it is day's work, yes. 

Q. I arri not talking about day's work now. I am 
talking about ·contract work. 

A. No 11,0 more, that is all. · · 
Q:-Yo~1 have •given us all the items that you did 

by contract? 
A. Yes. 
Q. Now, did you buy any extra materia_l other t~an 

what you have given us that you needed 111 the d01ng 
of this extra work? 20 

A. W~ll, th~ only extr'a material was I bought for 
the extra work was lumber and plasters and sand, 

• lime stucco and pebble and wire lath, and the other 
extr'~ work ' was sublet to the contractor, like the 
papet-h~nger, he had a ·contract for painting and he 
charge me so much for the extra, and I didn't buy 
any extra material for the painting, roofing or 
plumbing . . That ·was sub-contracti1Jg, and I did sub-
let that. 

Q. Now, how much did you pay for the extra labor JO 
that was required for the making of these changes? 

A. I think it is between $6000 and $7000, if I can 
remember exactly. 

Q. Does this book your son k~rt show the amount 
of labor that you used 1 · . . 

A. Yes. 



70 I-I arry K ol1netzky-Direct 

Q. If I show you this book , will that refresh your 
recollection at all ? 

Mr. Cole: I object. The book was not kept by 
him. He cannot refresh his recollection by ·what 
somebody else kept. 

:Mr. I-Ian stein : The rule is yon can use any pa per 
to refresh recollection if it will have that effect. 

1 O There was a case not very long ago where the doctor 
was permitted to use an X-ray plate to refresh his 
memory, that had been taken by another doctor and 
he had never sen it before. That is the general 
rule-that you can use any paper to refresh your 
recollection if it will have that effect. 

20 

The Court: I will 1iermit it. 

Mr. Cole: Exception. 

Q. ( Repeated by the stenographer.) If I show you 
this book will that refresh your recollection at all 1 

A. I cannot understand. 
Q. I say if I show you this book will it refresh 

your recollection as to how much you spent for labor 
for extras f 

A. Yes. 
Q. ( Counsel hands P6 to the witness.) 
A. (Ref erring to P6.) The total amount of the 

30 labor is $704 7 .25. 
I 

The Court: Is that item of labor for the work 
done in performing the alterations alone f 

The Witness: All the extra work. 
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The Court: Extra alterations alone f 
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The Witness: Extra alterations and additions. 

The Court: Does not apply to f.he contract at all 1 

The Witness: No, no. 

Q. Is this the notice that Mr. Brown gave you 1 
A. Yes, that is the order for all the extra work. I() 

Mr. Hanstein: I offer ' it in evidence. 

( The paper offered is rec eived in evidenc e and 
marked as an e,xhibit for the pl,aintiff P7.) 

Q. When did you finish this work 1 
A. A year or year and a half-I think it is in May -

19.. . ' ~•5 or April. I couldn't remember. 
Q. Now, by the way, how much did you rec eive 20 

from Mr. Pellicoff on account of this contract and 
extras 1 

A. Well, I had the figures in a book, which the 
trouble starts, and I went to Lawyer Bloom to handle 
him all my papers, which part of the papers you got 
now, and since that time I can't g·et that little book 
which I had, was all the payments made by Mr. 
Pellicoff to me. -

The Court : ,v ell, how much money was it, do vou 
know1 · 30 

The Witness: But I think it was $13,000 or little 
ov~r $13,000. It was some papers in Bloom's office 
wlnch when I took the papers over to Mr. Hanstein-
I don'~ know if I lost them or it was lost in Mr. 
Bloom s office, but I couldn't get them. There were 
some more, papers in that office. 

.- .:..-

• 
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Q. Now, is M-r; Pellicof£ entitled to any; credit :that 
you know of outside of the credit for the payments? 

A. Yes; there was sorne-f or plumbing : I .-~ink 
it was supposed to be put in a boiler for hot water 
and he did put in somJ~:, kind . of- gas. system. · See? 
So I did give him an allowance. It is right there on 
my list there. It was an allowai1ce for ·pl~1mbing 
and different things there. I_ can ,'t rem~mber now. I 
think it was an · allowance --for $85 orso~ething. · 

10 Q. Is this a statement you ·made up showing that? 
A. (Paper shown to and , examined by _the 'Yitnes_s.) 

Yes. That is $87. · · 
Q What is he entitled to that credit forf 
A. Well, because I didn't put it in. 

. • 1 ~- . ' . \ 

Q. What item goes to make up this credit f· · 
A. It was two thirty-gallon boilers 'Yas suP,pqE;\ed 

to l"!'e put in and gas heaters. There is an ailo~a -pce 
on that. I took the price frow the phimber. He did 

. . ,, j, '.• .. ; • . 

give me the price which I think it is ,$40 or $42. 
20 Q. What other qredit 1 · 

· A. There is an allowance on the back p,orches. 
They were supposed to be eight fee.t _ and ( '.made 

: • ''I .. ' Vo 

them six foot six or seven, . something. It was a . foot 
or foot and a half shorter, onli)he platft?~m ·s, .w11.}ch 
I did give him an allowance for the lumber : and the 
labor. · · · · '' 

·Q. Was there anything else for whicp. YQF ,a,llowed 
him a credit 1 Any other credit that you ·allowed 
himf 

30 A. Yes, but I cannot remember what it was. 
Q. What wa~. the tot~l flIDOunt of the cr~dit? 
A. $87 sorriething. 
Q. Now, where yo1:1 do extra "o/?rk and the price is 

to be adjusted after the _ contr .act is 90:rnpl~ted:, ,,rhat 
is the usual allowance or arrangein~nt , in rega '.r4 , to 

-

Mr. Cole: Objected to. 

. A. Tell p~-r 'Cent. 
' ·' . \ . . . 

M'r. Col~: I task, tlia-t tli~t- be· ·strircke'h fl.lNtil lJ ·ge't 
the benefit of my objection. · · 

• • , I ; • 1 , 

· ··The Court: , It may 1be , stri"c'ken. 
'l ·:• . 

: ;Mr. Cole: - I- 1object to ·it: 1on -tlie •g-roi111d,\liat ithe '110 
plaintiff must · f'~ly. on ! th~-: casi~, ·mid~ , by : h1s ·-c6hf.t, 
platint, and , h~ has--no't, sug-g'e"sted·lh11y.~stt'eh'1a. rjght·· ·as-
to ~dd te,n per cent to anrthin .g ht thr~ 'COnipl~_ii1( 

- ... . " 

The Court: I . will permit it ' 

Mr. Cole: _ Exception. 

Q. (Repeated by the stenog 'rap,p:e:r :9 };J' ow,•,:wlu~re 
you .do extra 'fbi'k · and . t~ . prie;e 'is tq 1 b~'·1adjt1s,ted 2Cf 
after the contract is completed, what 1 ·isr th~ .umta-1 
a,llo.w.anee, o:r:.'ar;rangem ·ent , iITiXE;lga·rd t.o;.p,rOnt,1 

A. Ten per cent. · · · · 

Mr. Hanstein: Cross-examine. 

Cross-examination. 

By Mr. Cole: 

Q H ·ri t1··· b ·1d· . f b 'f j{} .;' ;1 , , °'~:~1'-i,e.~~-~s .. · .11~•;. ,µ:~, J~g -~:r;i.-: .};9~;V;, ,~: .Qre .}IOU 
bE;l&:an : th~; .~\t.~·r1at\ons 1 

A. I_ ,~~in1, ,aJ:?out, tw~ty J :eet . . 
Q. Hbw wide is it now in front f 

•'>,A. ~W~P~ \si~ or \Gl•i ~ttti~. pyer. 
Q. Did the contract provide for an additiow , in 

front! 
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A. No. 
Q. No widening? 
A. No. About sixteen feet a.way from the front, 

but not on the front, not on the front elevation · and 
the front wall; sixteen ~eet back I was supposed to 
build. . 

Q. Please watch my question. I want to know how · 
wide that building was on its front, directly front, 
before you began any work? 

10 A. What do you mean about the building? Includ-
ing the porch, the open porch, or the amount of the 
rooms? .Which is the building? You know a porch 
comes, out the house. 

Q. Do you know what I mean by width? That 
means the width of the front. 

A. Not including the open porch? There was a 
side porch there. 

Q. Now, forgetting this side porch, how wide--
A. About twenty feet. 

20 Q. Now, how wide was it to be by the terms of 
your contract? 

A. The same. There was no additions on the side 
of the building of the front. 

, Q. How wide was the building in the rear before 
you began work? 

A. I think the full width is there now; about 
twenty-six or twenty-five. 

Q. About twenty-six feet. Was that added to 1 
In width now, I mean. 

30 A. No. 
Q . . Was there any lengihening of the building? Is 

it any longer now than it was before you began work? 
A. Yes, sir, on account of the bay windows. 
Q. What? 
A. On account of the bay windows coming out two 

feet. 
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Q. Are thev front or rear? 
A. Front. 

75 

Q. Well, they are not from the ground up, are 
they? 

A. No. 
Q. Where do the bay windows begin? 
A. The bay windows from second and third floor. 
Q. And the bay windows do not cover the entire 

front of the building, do they? 
A. No. 10 
Q. Well, now, you say, do you, that the building is 

now twenty-six feet wide in front? 
A. The second and third floor. 
Q. Not on the first floor? 
A. No. 
Q. Did your contract provide for w1dening this 

building on the second and third floors front? -
A. Only where the stairway was supposed to be 

made from the first to the second, about sixteen feet 
back from the front line. 20 

Q. Well, that was provided for back of the front 
line, a widening of how many feet.? 

~- ,Yes, for the staircase. 
Q. And how 1nuch? 
A. About sixteen feet. 
Q. So that it is twenty-six feet in width back of the 

front and that was provided for in the contract? 
A. Not in the front; sixteen feet away from the 

front line. 
Q. Well, has it been widened directly in front 1 30 
A. Not from the first floor; second and third. 
Q. And that widening is what? 
A. The additional rooms that I :made. 
Q. Were they provided for in the contract? 
A. No. 
Q. Then your contract didn't providP- for widening 



76 Harry K olmetzky- · Cross 

at all either in the front ·or any distance b:Yck of thr 
front ~~cept i;n ,the rear, ~s th~t .co,rrect.~ ._ · .. · 

A. No, on the •side. 
Q. On the sidef 
A. Yes, s,ixteen feet away from the front li1ie•. 

• • \ > !~ 1 ; , , _ , • , i 1, , • i, , \ 

Q. How much was it widened f 
.. A.· 1Six'. by , f9~rteen, I t~ _i1ik. 

. Q. From the secohd ;story f 
.. :, A. From the first story, going up from th~· fir·st 
TO· to ,th~ se~ond. 

· · Q'; N·ow~ tell us again :what' was that 'Yi4~,:n:ing, 
what occasioned it 1 · · . · · ·· - · ·. 

A. There was a new stair'way t,9 ,build .011:Jli~ side 
of the building, taking oil f from the 1nidd~~1 of 

1
the 

ti9or, ( first ,fl<;>or., __ apq. bu~lding ,up O1~ the . ~ide; of the 
buildiilg_, .w:hich J ;was Sl;lppo·se4 , to, µiak~--~--gJa~~ 'Em-
closure 'for it "sixte·e1i f_eE;t 'back, ,frotp. thf, lr?nt' 'i_iiie 
on th~ 99e·an -"tyay. side. _ · _. 

1 Q·., Are y·ou· familiar with . th_e coµt:ract f 20· , A. Yes. ' · 
· Q·: ~Do you rem~i;nbe:r it _ p,retty "o/ell 

A. Yes. · - · · · · . , 
Q. Will you tell the juty what you,' .·were : to :·do 

under the main contract f '· ·· · ' 
, A. It _\V~.s ~ccording t9 t~f -Pl~n.s; ~np.,sp~·~ifi~,~.ti?ns. 

Q. Bu~ )lO\Y )"'Ou, te~\ therr,i .. .. loµ were to do 
:Vi~hout the pla '11s ~n1

1
, sp;ecific~t~o'ns. 

A. I db1i 't kno\v 1f I want to 'tell you. 
(i. :. Q_._ yVhat f 
10 A. I don't know if I will be able to. 

Q. Do· you mean \o"''. _say , ;Yori, c~~niot, ten lih1s jµry 

A. r}1.er_e 
I 
was , S<;> ~an;y cli~t1ges-_ - . 

Q. Pardon me. Let's get along slowly'. You went 
~ell <e-popg:J: ,f~r yo~r lawyer . _I ,want , ~0J110\v' ify6u 
can tell this ' jury without looking a.t the plans and 
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specifications, what you contracted to do for Mr. 
fellicoff? 

A. I w9uld not be able to give you every 'de,htil. 
Q. ·No, but give _us the best ypu can. 
A. 1First, second ·and third ·storyI was supposed to 

make alt~r~tions . qnd add_itions, but I couldn it pqint 
ovt to you · exactJy wp.at, 'hµt according to the · plans 
~na· s.peci:ffo~ tio"ns . 

. Q . . rs l .th?,t -,t_he best yqh can 'do? 
, A. ·.Th~.t 'is the · best I can do. - J 0 
Q. ·+hat ts ~he best yqu can tell this jury ,what you '" . 

we're to-'doi for · $14:,50.Of .. : 
A. Accor,_ding; to the pla'.l.1s' and ' specifications. 
Q. · A11d y9u cannot rec~dl-- · · 
A. 'lt ,yas_ impossible for ·rne berause there were SQ 

rµany ch~rtges. ,-
Q. Y 9u· )~qd no trouble · rememhertng about the ·se 

extras,' gid 'y9u f: 
A. Well, you know--
Q.' If you · p9uldn 't recall what you had to do under 20 

the main contract · ~ny more than you have already 
t<:~~~ifled t9, .11,ow can you te~tify so comp,letely abo,u,t 
all these extras f 

A. \I c;ou'ldn ;t keep · in my •mind all ·the · extras, if) : 
. 1 ... . , f • l • 

wduldn :'t look upon · the p~an·s and specifications which 
it Sq,YS it is marJrnd t,hei·~ ''-' Retiioved ' i:tnd' bui.ld; ,_'.· I 
could:n. 't' Iieep it in iny nirrid, absolutely not · · 

Q. vv a·s 'there · anything pr,ovided for in the con-
tract that you were to do 'that you ·did not dof 

A. No. 
Q. What a.bo1;1t the basement f 
A. There ,·wa.s never mentioned any ·basemeht; was 

ne,ver one thing, any basement on any plan ·. 
Q. You had ·no ba.seIUent planf 
<A. -·No. 
Q. Sure about that f 

.3.0 
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A. Yes. 
Q. Was there ever any arrangement between you 

and Mr. Pellicoff after the main contract was made 
that you were to deduct two thousand dollars? 

A. No. 
Q. Never any conversation .of that sort? 
A .. There was a conversation about three or four 

weeks when I start the job. :lVIr. Pellicoff took me 
down in the basement and he said, '' Kolmetsky, do 

IO you think you could make five rooms out of _t;hat 
basement :? ,. ' I said, "We ,vill call up the arch1t~ct 
and if he will make a sketch I will be able to g1 ve 
you a price.', ''Well,'' he said, '' h?w much do y~u 
think it would cost to make five rooms? There 1s 
four walls there already except partitions and floors 

' fi . h' " and the plastering and all the necessary n1s 1ng. 
I told him I thought it would run about two thousand 
dollars. That was a conversation about three. or 
four weeks later when I start the· job. I was working 

20 four weeks there already. 8Q he told me he was 
going to talk over with his wife and let me know. 
Then he told me his wife said it would not pay to 
spend two thousand dollars on the baseme-~t there; 
she thinks the,y will never be 1able to rent 1t. That 
was three or four weekSi later. 

30 

Q Did you ever o·e,t from the architect a certifi-• t, • 

cate that you had done this extra work - yes or no? 
A. No, sir, but I did ask him for it. I asked for 

the certificate. 

:lVIr. Cole: I ask that that be stricken out. 
Q~ I ask if you got it? You said you didn't 
A. He didn't give it to me. He refuseq. 
Q. That is all I want to know - did you ever get 

it f 
A. He didn't give me . • He only told me when I 

needed I would get it. 

.. 
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Q. Let us get it clear. I ask you again did you ever 
get it? 

A. He never gave it to me because he didn't want. 
Q. Did you ever get from the architect a ce·rtificatc 

for the extra work as provided in the contract? 
A. I asked him for it but he didn't give me that, 

but he told me wheri I need it I will absolutely get- me 
the certificate. That was his promise. 

Q. Well, you knew. did you not, that this contract 
provided that you were to get a certificate from the 10 
architect before you were entitled to have your 
money? Did you know that? Answer that "yes" or 
"no." 

A. I am telling you l did . ask him for a certificate 
and he didn't deliver it. · 

The Court: When a ques 1tion calls for it, answer 
"yes" or "no." 

Q. (Repeated by the stenographer.) . Well, you 20 
knew, did you not, that this contract provided that 
you were to get a certificate from the architect before 
you were entitled to have your money? Did you 
know that? Answer that ''yes'' or ''no.'' 

A. I did know it. 
Q. Did you ever get it? 
A .. No. 
Q. Did ·you ever furnish Mr. Pellicoff with a re-

lease of liens? 
A. He was not entitled to it. ' 30 
~fr. Cole: Will your Honor require the witness 

to answer my questions? 

Q. Did you ever give it toi him? 
A. No. 
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· Q. You kno\y, rdo y,ou\ that your · don-tract •p-rovi9-ed 
that you had to furnish him with a. release of · liens,T 

A. , By · s·etth iment. · · 
Q.' Now,· yo.n ' testifietl ·th::.t:t ther ·e was · something, 

someJchangB :tha t:yoh •,made · ten or :fif teen-times .1 
. A. ¥es ; · 
, Q. )W~Ht•y,Q;u ·-plea.se point •-o.u.t-·.on · th~t .'map : the 

thing th 'at you 6ha11,ged1 ten · OT ·:fifteen tim 'eS? . 
·/4.-. /.Dhis :·-here ,. f rol1t .. was · ,made ;'• aco~nding · .to · the 

l·,,O ''plans •and ·s,pecifioa;tions ·a.nd:-rug,reement . . Theil whe~l 
Mr.: PeUiooff askedi ime: to cha.ng·e that I tore . •all ;that 
new:w.otk'Oll't ~nq:,I• huilt up1·a; tw:o:.st0ry\bay window. 
When the bay ·window was done 1\1:r. Pellicoff comes 
.Et;g-3.if'n, and · tells me> ,that 1,his <wife ~•wahts to have a 
balcony in between the two .w.in<ll(')·.ws;. whic~ ·it shbws 
right there. Now, I tore out again the new work. 
, .Q." .Is that :t,he .i it:hin;g\ y.ou ·(!].icl .ten :&r fifteeit tim •es? 
A. No; it is three times. 
Q. Three times? 

· :20 ··· A. \Yes. 
' ,Q. !~Why; •did y;off s!ay te.n· or · fifteen · timBs1 

A.·· \It •i·s . part •of ' the ' partitions an& · windows and 
,do:@rsf 

Q. Well~ · y,otl ·mean • that , ihere .. wa;s 0te1i , or · fifteen 
changes in all or that you made · the same · change 
ten or fifteen times? 

A. No. We will say on the front here I did three 
ti-~es ~ and · s0,me1;0f the pa.ri'itions ·f cha;nged• five or 
six times, and some · of the windows · ·:when they 

'.iO wanted to have a window wher-e-ii liel011g-s.-'a:ccoriding 
to the plans and specifications and they come and 
0hait\g1ed, that, ' L did ca tl>Se ·lha t a'.nd thok t:he · ;win cl.ow 
out and set in a different ffila0;e, '·and ' t!iien ·they come 
back again and told me to take it out of that place 
and set it in the hs'ame t·p1ace<befi&:re·.1 Tha~ 1I :mean 
fifteen times-it is more than fifteen times. · 
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Q. All I want to knaw, Mr. Kohnetzky, is what 
you meant when you said that you had · made, a 
change ten or fiftee-n t:imes. Now, did you. make the 
same chtu1ge ten or fifteen times or -were there ten or 
fifteen changes made ? I think there is a difference. 
Now, which do you m.ean, so the jury won't mis-
underst ian:d it? 

A. I didn't get you, Judge. 
Q. Well, you testified also that you made some 

change a half dozen times. I() 
A. Yes. 
Q. Now, what change did you make a half dozen 

times? · 
A. Like we will say take the first floor in th(~ rear, 

that kitche11, which was supposed to be · a kitchen 
and next to the kitchen a bedroom. Then they 
changed their mind and wanted to have instead of 
bedroom a breakfast room, and I took the partition 
out. I put the partition, the open space, six inches 
away; then the next time a foot away. They couldn't 20 
find exactly the right size of the kitchen and break-
fast room, and that partition was shoved a.round a 
dozen times and different things; not exactly that 
one. 

Q. Did your contract provide. for a balcony? 
A. No-which ohe do you mean 1 I am talking 

about the front balcony between the second and third 
floor. 

Q. Did it provide for balcony anywhere 1 
A, Yes, This ! here balcony was provided, this JO 

here first floor; but there is a balcony bet-ween this 
first floor and the roof. There is another one there. 
That Wa.S' the extra. I .arri talking about that, not this 
one here •. T'ha,t was not provided for in the plans 
and specifications. 

Q. From whom did you buy your lumber ? 
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A. West Side Lumber Compa;ny. 
Q. All of it? 
A. Yes, sir. 
Q. Did you remove any lumber from that job that 

had been brought there to be used in this work? 
A. On the dump I did. 
Q. What? 
A. On the dump. 
Q. On the dump? 

10 A. Yes, fire-w·ood I couldn't give away. 
Q. Well, where was it? 
A. There was some lumber I couldn't gi v0. away, 

so I took it on the dump. It was broken in pieces. 
Q. What lumber was that? . 
A. Two -by-four, the ro ugh board. .Some part of 

the trim that was torn down and broken to pieces 
and couldn't be used. 

Q. Well, was that lumber that you bought for the 
extra.? 

: 20 A. Oh, no. You didn't ask me about the extra. 
You said what lumber did I take down and I am 
answering you. 

Q. Well, now, I am asking you if that was any of 
the lumber for the extra work 1 You said you re-
moved lumber. 

A. Fire wood. That is lumber, too. 
Q. What lumber was that? 
A. Some of the lumber that was destroyed by 

tear ing it down 
30 Q. You mean the lumber in the house before you 

began to remodel it? 
A.. It does not make any difference. When I 

started to tear it down some pa rt of the trim and 
different things was broke so I couldn't use it, and 
then the new work which I done according to the con-
tract when that was torn down, it was some of it 
dama ged-I m.ean that lumber. 

I + 

Harry K olmetzky- . Cross 83 

Q. Well, that was in your contract, wasn't it? 
A. But some of the . extra work which was done 

when I tore down and done it over again, which it 
was destroyed, then I did take that lumber on the 
dump. 

Q. Well, did you charge us with that? 
A. No. 
Q. Why not? You have charged us with the entire 

lumber bill, haven't you, that was extra? 
A. Yes. .lO 
Q. Well, did you say that some of that work had 

to be torn out? 
A. Some of the lumber, yes. 
Q. Well, what became of that lumber that you tore 

out? 
A. I am telling you some of the lumber went on the 

dump. 
Q. Wasn't that the lumber of Mr. Pellicoff? 

·Hadn't he paid for it? Aren't you charging him 
with it? . ,20 

A. I am charging him with it, yes; but that doesn't ·. 
make any difference, if I will take1 a job in the Title 
Guarantee Building and any lumber gets destroyed, 
that is not any good, the Guarantee Building pays for 
the lumber · anyway. You don't mean to say that I 
should pay-the contractor. 

Q. Well, didn't that lumber belong to M:r. Pelli-
coff? 

A. Well, I think it will belong· to him when he will 
pay for it. ,30 

Q. Well, you are charging him with it? 
A. Yes, I am charging him with it but it. is not 

paid for yet. 
Q. What? 
A. It is not paid yet. 
Q. Did you think that because he had not yet paid 
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for it you had a right to remove it and put it on the 
dump? 

A. Well, fire-wood is supposed to be removed. The 
agreement says the job has to be deaned. Any 
rubbish or any dirt has to be cleaned off the place. 

Q. Did you remove any lumber from that work 
that was not fire-wood? 

A. No, it was all in his basement, left the.re. 
Q. Did you remove any lumber from that work 

10 that you put there for the purpose of putting in the 
building and was bought to put in the building. 

A. No. 
Q. Sure of that? 
A. No-yes; I know that much--

Mr. Hanstein: Now, wait a minute. There is no 
question, Mr. Kolmetzky. 

Q. Now, you were asked by your counsel whether 
20 by looking at this book, which has been marked in 

evidence P6, you would be able to refresh your 
recollection of the amount due·? Do you remember 
that? Do you remember that question put to you 1 

A. Yes. 
Q. And you testified you would be able to refresh 

your recollection, didn't you? 
A. Amount~ yes. 
Q. Simply as to the am.aunt? 
A. Yes. 

30 Q. Is that right? 
A. Yes. 
Q. That was all that you looked at when you re-

freshed your recollection, wasn't it, the amount you 
claimed to be due? 

A. No, only the labor I think it is. 
Q. I understand the amount you claim to be due 

for labor? 
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A. Yes. 
Q .. And that was all you looked at when you said 

you were about to refresh your recollection? 
A. That was asked for, nothing else. 
Q. That was all you were asked, and that is all you 

refreshed your recollection about-was what you 
were claiming? . 

A. F 'or labor. 
Q. For labor? 
A. Yes. 10 
Q. And you simply looked at this book and saw the 

figures and said that was the amount? 
A. Well, I thought it was between six and seven 

thousand. I couldn't remember . And when I looked 
at the book it showed seven thousand and some hun-
dred dollars. 

Q. Did you do the writing in the book? 
A. No. I wish I could write like that. 
Q. Did you see your son do all this writino·? 
A. I did only give him--

0 
20 

Q. Did you see your son do all this writing? 
A. No. When it was done--
Q. That is a plain question. You have ans·wsreJ 

it "no." 
A. AH right. 
Q. Did you see him do any of this writing? 
A. Yes, sometime. 
Q. Can you point out which you saw him write? 
A. That is already over a year. It is a year and 

a ~alf
0 

already. . 3(): 
~- an you point out to the jury what you saw 

your son write? 
A. Absolutely not. It is impossible for me. 
Q. Now, where did your son get the information 

that he put in this book? 
A. I did give him on a piece of paper which I keep 

a record every day. 

.· -~ 
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Q. Well, where is that? 
A. Well, I suppose you will have to ask him when 

he will be on the witness stand. I did turn it over 
to him. 

Q. You turned the slips over to him? 
A. Yes. 
Q. Do you think he still ha.s them? 
A. I don't know. 
Q. Did you write the slip yourself? 
A. Well-
Q. Did you write the slip yourself? 
A. Nobody would be able to know it except myself. 

I did. 
Q. I am asking you whether you wrote on the 

slip? 
A. I did. 
Q. So that all the slips that you turned over to 

your son were in your handwriting, is that correct 0? 
A. Yes, sure, in my handwriting. 

20 Q. And so far as you know he still has them? 
A. I don't know. 
Q. Have you ever looked for them since yon 

brought this suit? 
A. The book--
Q. Have you ever looked for the slips since you 

brought this suit? 
A. No. This is what I looked for. He turned it 

over to me, the book, when he was done with it. It 
is a year and a half already. · 

30 Q. vVha.t in fact was on those slips? 
A. I couldn't remember. It is so long. It is more 

than a year. 
Q. How often were they made out? 
A. I used to give him-hand it over to him every 

end of the week, Saturday. 
Q. How many slips did you give him each week1 
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A. There was one slip of paper, whole labor arn1 
material for every week. 

Q. You mean at th e end of each week you gavo 
him. a slip on whi ch you put down the number of men 
and the time th ey made? 

A . Yes. 
Q. Gav e them to him ? 
A. Yes. 
Q. Now, did you determi ne each week how muc h 

time to charge aga inst the extra work? ] 0 
A. Well, sa.y in th e begin ning of the week, on a 

Monday mornin g, wh en I h-ad three carpente,I's work -
ing on extra work-I did mark down our three car -
penters working on th e extra work, and if it was a 
different mechanic I did' mark down the other me ~ 
chanic or the coillJ'.Ilon labo r er. That is the way I did 
mark down on a pi ece of paper. 

Q. Have you an y book or any writing that has to 
do with the work that you did on this job or the ma -
terials you furni shed oth er than this book I hold in 20 
my hand ? 

A. 'rhis is for the extr a work. 
Q. Have you any book or extra writing that had 

to do with the work that you did on this job or th e 
materials whi ch you furni shed other than this book 
which I hold in my hand ? 

A. This book. 
Q. You have nothin g else except this book? 
A. I kept tra ck of th e extra work in that book, 

work and mat erial. ·. 3U 
Q. Have you any reco rd of the work that you did 

under your contr act ? 
A. No, I don't hav e to. 
Q. How aid you pay your men, that is, cash or 

check or how ? 
A. Cash. They don't take no check. 
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Q. And did you draw the money from bani~ each 
week1 

A. No, sir. 
Q. How did you get it 1 
A. Used to get Pellicoff's check and cashed it an,d 

brought the cash to the men on the job. 
Q. Then you used the money w_hich }\{r. Pelli.coff 

was giving you on account of the contract to pay for 
the extra labor, did you 1 Now, did you or didn't 

H) you 1 Answer th .at ·"yes'' o:r -"-no," please. 

Mr. Hanstein: I do not think the witness should 
be limited to that. 

The Court: What is your answer 1 

The Witness: I couldn't answer that. 

Q. All right. Do you know whether in point of 
20 fa.ct your son did ~.11 the writing in this book at one 

time1 Now, do you know whether he did or 11ot1 If 
you do not, say so. 

A. Let me hear it a.gain. 
Q. Do you know whethec your son did all t.he 

writing tha.t is in this book at one· time 1 
A. I positively know that ·he did1:i 't. 
Q. All right. Now, you said that you hay~ e;on-

tracts for certain things hy way of ,extras. Were 
they in writing 1 

A. I had contracts 1 
Q. Yes. You testified-or your l.awyer did - that 

you had contracts for certain things th,at wen~~ extras 
in the wa.y of lumber, plaster, and so on. I want to 
know whether any .of those contracts was in writing 1 

A. The contract according to the plans and speci-
fica.tions--
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Q. I am not talking about that--
A. -was in writing, bi.it the .extras were not. You 

produced the bill when it was done. 
Q. Didn't you testify in answer to Mr. Hanstein 's 

questions that you had contracts for these extras 1 
A. On the top of the original contract, yes. 
Q. Where are they 1 
_A. The ptwple a.r,e here. 
Q. Have you got the contracts, is what I want to 

know1 ),0 
A. No, I haven't got it now. 
Q. Did you ever have a contract in writing 1 
A. Sure. 
Q. For the extras 1 
A, Yes 
Q. Wha.t did you do with the;m 1 
A. I don't know. I had them in the house. I don't 

know-I had a contra.ct with the roofer and I h.ad 
a contract with the painter .and he did give me a price 2 for the extras. 0 

Q. Have you hunted for them 1 
A. Yes, I did. 
Q. When did you hunt for them 1 
A. About a week a.go. 
Q. Where did you hunt 1 
A. In my house, and I went over to lawyer Bloom 

to ask hii:p. if he h.as it. Mr. Bloo111 had that case 
before. 

Q. Did you turn them ovBr to Mr. Bloom? 
A. I think every paper that I had I did turl). ov,er 30 

to Mr. Bloom. 
Q. How is that? . 
A. Every piece of pa per that was supposed to be 

with Pellicoff 's case, Mr Bloom h~d it. I did turn 
it over to him. 

Q. You did n.ot turn this book over t.o· him, did 
yout 

,,,. .: - .. 
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A. No. 
Q. Have you subpoenaed Mr. Bloom to produce 

those papers here? 
A. I was over by Mr. Bloom last week and I asked 

him if he has the rest of the papers which he had and 
he says he thinks he -did give me back all of them, but 
I haven't got them. 

Q. Well, did he give them-any of them back to 
you? · · 

I() A. He said at that time, six or seven months ago 
or eight months ago. · 

Q. At all events, you haven't any of these papers 
that you have been talking about, have you? 

A. No. 
Q. Now, when did you first know how much money 

was due you for extras? 
A. As soon as the job was done. 
Q. That was in May? 
A. May or April. I couldn't exactly remember. 

20 Q. Of 1925? 
A. Yes. 
Q. You knew it then? 
A. Sure. 
Q. Now, you are sure about that, are you? 
A. Yes. 
Q. You knew in April or May, 1925 how much 

money you were entitled to have for extras? 
A. I couldn't exactly tell the months. I don't 

know if it was May or--
30 Q. Well, what month do you think it was when you 

first knew how much money you were entitled to 
have? 

A. I couldn't answer that. 
Q. Well, did you know it by July, 1925? 
A. I couldn't answer that. 
Q. Did you know it by November, 1925 t 

I ; 
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A. Yes, sure. 
Q. What? 
A. Yes, sure. 
Q. You are sure about that, are you 1 
A. I think so. 
Q. Well, you think so? Don't you know? 
A. Yes, I did. 
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Q. You knew in November, 1925, how much money 
was due you for extras? 

A. Yes. 
Q. And you knew it was $13,000? 
A. Around that. 
Q. Now, by the way, have you kept in a book any-

where a charge against Mr. · Pellico:ff for these 
extras? 

A. No. 
Q. What? 
A. No. What I--

10 

Q. I want to know whether you have a charge any- ZO 
where in any book against Mr. Pellico:ff for what 
you are now claiming. 

A. No, in my head. 
Q. All in your head? 
A. Yes. 
Q. Did you carry your contracts and that sore of 

thing in your head? 
A. Well, the contract is on the paper; but the rest 

of the business is in my head. 
Q. Don't you keep books? 
A. I am not educated very much-- · 30 
Q. I am not asking you about your education, be-

cause sometimes a man who is not educated can em-
ploy somebody to keep his books. I want to know 
whether you keep any books? 

A. No. 
Q. Now, is that right? 
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A. No. 
Q. You don't keep books at all? 
A. No, only sometimes on a piece of paper I make 

a record, that is all. 
Q. What do you do with the piece of paper 1 
A. Well, sometimes-I put them a.way. 
Q. Put them away where? 
.A. In a place in a. drawer or anywhere in the 

house. 
lO Q. How ~Id are you? 

A. Forty-one. 
Q. You have been contracting h.ow long? 
A. About sixteen or eighteen years. 
Q. Did you have any other work at the time yon 

had this work? 
A. Yes, sure I did. 
Q. How many other pieces of work did you have? 
A. Well, I couldn't remember now, I 
Q . .About how many? 

2P "" A. I think .about two or three jobs. I don't know 
exactly. 

Q. Can you tell how much money -you make during 
the year? 

A. I know that myself. 
Q. You know that yourself in your head? 
A. Yes. 
Q. Exactly how much money you make on all the 

contracts you have? 
A. Yes. 

30 Q. And how much did you lose? 
A. I am not a very big contractor to have a book-

keeper. 
Q.. You have several contracts running durin O' a 

year, don't you? Let's take the ye;ar 1924, for ~x-
ample. How many contracts had you during that 
yearf 
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A. I ~ouldn't remember. 
Q. It is all in your head? 

9'8 

A. Yes. 
Q. In 1925 how many contracts did you have1 

Y otr a.re carrying that in your head. 
A. Yes. 
Q. Is that right? . . . 
A. I think it is two or thr 'ee-I thurk 1t 1s three or 

four. 
Q. Do you carry all that in your head? Did you 10 

carry all your 1925 contracts in y9ur head? 
A. I don't keep no bookkeeper. . 
Q. :Now, how do you manage, if you do, to make 

up an income tax return? 
A. It is very hard. 
Q. Very hard f 
A. But you take anything-- . 
Q. Since it is so very hard fot you to tnak:e up an 

income tax return, why don't you employ somebody ZO 
to keep books for you? 

A. That brings it to big expense. 
Q. Well, ybu woiild tathet save the expense then 

than to have the United States government under-
stand whether you made any ptofit or not? 

A. Well, they g"Ot from me last year four-teen 
dollars. 

Mr. Hanstein: t object. That is not proper cross-
examination. 

30 
Q. You didn't put down anywhere in a book what 

·you were paying out to the men that worked for you 
under the main contract? 

A. Well, you didn't let me explain before and 
that is the reason why I would not know what to 
answer you. The reason I did keep track of this 
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10 

extra work is when I got this order here for all ' the 
extras the price should be made up after the job is 
completed. M.r. Brown tells me that I should keep 
a record of all the extras and he will see that I get 
the money and ten per cent on top of that. He, hini-
self, told me to keep track of all the extra work. 

Mr. Cole: I ask your Honor to strike that as not 
being responsive to any question. 

The Court: It may be stricken. 

Q. Did you say in answer to your counsel's ques• 
tion that these prices were to be adjusted by Mr. 
Brown? Now, did you say that? 

A. Here is the paper says that; it should . be 
adjusted by the parties. 

Q. Did you say in answer to your counsel's ques-
tion that these prices were to be adjusted by Brown "? 

20 Now, did you say that? 
A. I can't remember if I did say that or not. 
Q. Well, if you did say tha ,t, was it so? 
A. I couldn't remember if I said it. 
Q. Well, have these prices ever been adjusted by 

Mr. Brown? 
A. No. 

(Recess to Wednesday morning, at ten o'clock.) 

' . 
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November 4, 1926. 

HARRY I{oLMETZKY, recalled. 

Cross-examination. (resumed.) 

By Mr. Cole: 

Q. How much money did you receive from M:r. 10 
Pellicoff on account of this work? 

A. I received about a little over thirteen thous.and, 
which some money he did pay to 'the sub-contractors 
without me knowing it. 

Q. I want to know how much money you received? 
A. Over a thousand dollars. 
Q. What? 
A. A little more than thirteen thousand dollars .. 
Q. Have you any record of the payments you re-

ceived? 20 
A. Well, I said that that hook was lost in Mr. 

Bloom's office. 
Q. I am asking you have you any record that a 

jury can see of all the money you received? 
A. I didn't lose that book. It was in Bloom's 

office. 
Q. Then you haven't anything to show to the jury f 
A. No. 
Q. Now, isn't it a fact that you received over :fif-

teen thousand dollars? 
A. Well, I said that Mr. Pellicoff paid some--
Q. I say isn't it a fact that you received over :fif-

teen thousand dollars from Mr. Pellicoff? 
A. Well, I can't say that. 
Q. Then you are not certain, are you, of how much 

money you did receive? 

.- .:...- ... 

-30 
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A. Well, I said over thirteen thousand dollars ; 
little over thirteen thousand. 

Q. How much over thirteen thousand dollars 1 
A. I think it is thirteen thousand four hundred or 

between four and five hundred. _ . 
Q. Now, do you remembe~ mal~ing an affidavit to 

the lien claim that you filed in this case 1 
A. Yes. 
Q. Did you read it 1 

t O A. I did but I can't remember if it was six or 
seven months ago or eight months ago. 

Q. Well, was it true what you said in there 1 
A. Yes. 
Q. Well, the lien claim says that th~ labor you per-

formed and the materials you furnished were be-
tween the fifth day of November, 1924, and the fifth 
day of November, 1925, and to that you sw~re. Now, 
you testified the other day here that you finish~d that 
work in lVtay. Why did you make an affidavit that 

20 you didn't finish this until November, 19251 
A. Now, Judge .Shinn sent a list to 11:r. _Bloom, 

little things that was not completed on_ the Job and 
I went over with the different mechanics and com-
pleted that day, that month, and t~at means that I 
did complete in that month or that day. Now, he 
sent a list that a door was not locked good,. or the 
window, a spigot for the plumbing and different 
things in the house which I went to complete at that 
time. iO Q. I am asking you why you testified the other day 

· that yo11 completed this in May1 
A . . So he moved in in May. 
Q. What1 . . . 
A. That is the time he moved 111; he moved in the 

house. 
Q. Why did you testify t.he other day that you 

completed it in May1 
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A. I did testify it was c·ompleted in May1 
Q. You did so on Monday. Now, was that true 1 
A. Yes , it was. 
9· ~hen you did. complete it in May 1 
A. Yes, b1H then I had a list from Judge Shinn that 

it was not completed. 
Q. Will you please a.nswer my questions 1 Did you 

complete it in May 1 
A. I completed as far as I can see; but it was a 

l.ist sent to me that it was not completed, which I j 0 
completed afterwards. 

Q. Then you thought you completed it in May 1 
A. I didn't thought it. It was. 
Q. It was completed 1 

· . .. A . Thei1 I had the list sent by Judge Shinn to Mr. 
Bloom that was completed little things, \vhich I went 
to complete, ~nd I called that completion then. 

Q. Now, when did yo1t begin to charge for extra 
1abot 1 

A. The day it was st.a.rted the extras I did. 
Q. When was that 1 
A. I cannot remember. 
Q. vVhen did you start on the work 1 
A. 1 thh1k about three or four days after I o·ot the 

contrac ,t signed, or a week. 
0 

Q. The contra.ct was signed November 4, wasn't 
't °l i . 

A. November 5, ! think. 
Q. N oveinber 5. Ail right. And you started to 

20 

work right away 1 30 A. Well, a couple of days; three or four or five 
days. 

Q. ,V~1en did you begin to charge for extra labor1 
A. 1 ~on 't thii1k I had the roof done-I mean I tore 

tlie roof. 
Q. I am asking you if you know 1 
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A. I couldn't tell you that. It is impossible for 
me. 

Q. Well, . why didn't you say so1 
A. Well, I couldn't tell you that. 
Q. Now, from whom did you get the money with 

which to pay for labor1 
A. Pellicoff. 
Q. All the money that you used in paying labor 

you got from him, didn't you 1 · 
10 A. From him, from Pellicoff, yes. 

Q. And yon gave him a statement each week of 
the amount of labor1 

A. No, it was given me by Brown, the architect, 
in order for- · - · · 

Q. Didn't you make up a payroll each week 1 
A. No. I told you that I had an order from Mr. 

Brown, the architect, for my payroll. 
Q. Well, who made up the payroll 1 
A. Mr. Brown-I mean I went to Mr. Brown for 

20 an order. .See 1 And he did give me an order as 
much as was the amount at that time. 

Q. Who made up the amount 1 
A. I did give the amount to Brown. 
Q. Then you made up the payrol~, didn't you 1 
A. Yes, I did. 
Q. Well, that was a question I asked you _ five 

minutes ago. Did you make up the payroll 1 
A. Yes, I did give the :figures, yes. 
Q. Then you went with the payroll to Mr. Brown T 

30 A. Yes. 
Q. And Mr. Brown ga.ve an order to Mr. Pellicoff 1 
A. Yes. 
Q. And who gave you the money 1' 
A. Mr. Pellicoff did give me the money, yes. 
Q. F 1or each week's payroll that you made up 1 
A. Yes. 
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Q. Did that include the entire payroll 7 
A. Yes. · 
Q. Not for the extras alone, but the whole thing 1 
A. The whole thing. 
Q. The contract required that you should be paid 

the payroll each week~ didn't it 1 
A. Yes. 
Q. And that Mr. Pellicoff did, didn't he 1 
A. Well, sure he did. 
Q. Now, you spoke of certain bills I think and I() . ' ' certain contracts that you had for extras. Have you 

any of those bills or those contracts that you car{ let 
the jury see f 

A. Well~ no, I haven't g·ot it, no. 
Q. Now, do you rem em her being asked to furnish a 

bill of particulars 1 
A. I think Mr. Bloom told me. It was not asked 

direct to me. 
· Q. Did you make up a bill of particulars f 

A. Yes. 20 
. Q. I show you what purports to be a bill of par-

ticulars and ask you if that is the bill of particulars 
you made up and served in compliance with the re-
quest. 

A. You mean for the extras 1 
Q. For this suit, yes. 

· A. For the extra work, yes. This is the spec1-
fica tion. 

Q. On this bi!l of particulars you served you gave 
the amounts, d1dn 't you, of the particular items of 30 
extra workf 

A. Well, the first --
Q. VI ell, did you or didn't you T 

The Court: Won't you please answer the ques-
tion "yes'' or "no 0

/" 

---~-
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A. That bill of particulars w_as two or three times. 
That is the reason I want to bring out. 

Q. You just said this was the bill of particulars 
you served? 

A. Yes, but the price was added afterward. That 
is all I want to bring out. They were asking me 
for a specification what the extra work was and I ' . . 
did do this. -

Q. Well-
10 A. Later on Judge Shi11-n said he wants to have 

an itemized price, each item separate, which they 
. added on the prices afterward. 

Q. Did you provide the figures? 
A. Not the first time. The figures was the full 

amount, then he asked -itemized bill. 
Q. Did you provide the figures? Will you -please 

look at that bill of particulars and say whether there 
are figures at the right of each item? Now, are they 
there or not ? 

-20 A. The figures is in here, yes. 
Q. Ar e th ey your figures 0

/ 

A. Yes ; they are my figures. 
· Q. Then you did provide them, didn't you T -
A. Yes. 
Q. Now, you say '' fireproof steps to basement 

under main stairs.'' 
A. Yes. 
Q. You charged for that. Now, how much was 

that extra? 
30 A. I couldn't remember now. 

Q. vVell, can you tell the jury how much it was 1 
A. It is on the list there. There is fifty items. 
Q. I know. But I want to know whether you can 

tell the jury outside of this where you got the figure t 
A. There is fifty or sixty items. I positively 

wouldn't be able to answer that. 
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Q. Fifty ot sixty? 
A. As many as is on the specification there. 
Q. You mea:n as many as are on here you cau . 

not give the figures for? 
A. I _couldn't exactly give you the figures on that 

but it is there. ' 
Q~ Where did you get the information from to 

put on this paper! 
A. 1 did figure myself. 
Q. Figured it out? 10 
'.&. l dfd :ffgure-so much lumber was and the labor 

and material. ' · 
Q~ :Ffow did yoff fig·ure it 1 
A. Well, didn't I have in the book the labor and 

material, and I know what was for each job. 
_ Q; But you cannot tell the jury now how you make 

these figures up; is that right 1 
A. Well, the figures is there. 

_ ·Q; I see tfrey are here. You say they are here. 
But :r want ~o know whether you can tell the jury 20' 
how you arrived at them t · 

A. I- had the itemized figures from my labor and 
material. · 

Mr-: Cole: Mark that for identification. 

. (The paper referred to is marked for identifica-
ti01r for the defendant Dl.) 

Q. I show you a letter under date of April 2, 30 
1925, and ask you whether that is your letter? Sup-
pose you_ look at the signttt'ure. Maybe we will get 
along a httle faster. Is that your signature¥ 
. ..t-. April- 2-yes, that is my signature ; sure ; pos, 
1tively. -



102 Harry K olmetzky-Cross 

Mr. Cole: Mark that for identification. 

(The paper referred to is_ marked for identifica-
tion for the defendant, D2.) 

Q. How much extra labor and extra material d~d 
you have in dollars and cents after you wrote this 
letter on April 2, 19251 

A. I couldn't remember. It was-the letter was 
JO printed in -- · . 

Q. I am asking you if you can tell the Jury how 
much7 

A. I did tell them to Mr. Brown. It was printed 
in his office. 

Q. Can you tell the jury now7 
A. I couldn't say that. That was-that letter 

was asked by Pellicoff, that he should know where 
he stands with me about the extra work, which I 
did o·ive him a statement that time, up to April 2nd. 

20 Q~ Well, in this letter you say: '' This is to in-
form you that the extras on job at 172 States Ave-
nue cannot be figured out correctly at the present 
time.'' 

A. Yes. 
Q. "-as same has not been completed as yet.'' 
A. Yes. 
Q. '' However, I may state r0ughly that t~e 

amount may be about five thousand dollars. This 
is not definite because I have not received prices 

30 from roof er, painter, plumber, ·heater,'' etc. 
A. That was on April 2. 
Q. That was on April 2 T 
A. Yes. 
Q. Now, how much extra labor did you have after 

April 27 
A. I couldn't tell you that. 
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·Q. Have you no idea 7 Have you no idea 1 
A. I couldn't tell you. 

]03 

Q. Where did you get the figures of five thousand 
dollars from 7 

A. Now, the figures was in Brown's office. Brown 
dictated for me the letter and it was his typewriter 
who done it. He says to show Pellicoff what is 
going on with the extra work. 

Q. Now, will you please look at this book that you 
said you could help us by, and have your recolle _c- 10 
tion refreshed, and tell me if you can how much 1n 
dollars and cents --

A. I have to get my son for that. 
Q. You can't do it7 
A. No. 
Q. How many tons of pebble did you use on that 

building7 
A. I couldn't tell you. It is on the slips, on the 

bills there. I couldn't tell you. 
Q. You haven't any idea 7 
A. No. 
Q. Did you use fifty tons 7 . 
A. I couldn't tell you. 
Q. Do you think you used fifty tons 7 
A. I couldn't tell you that. 
Q. Did you use more than one ton 1 
A. Yes. 

20 

Q. How many more than one ton 7 
A. I couldn't tell you that. 
·Q. Well, you are asking this jury to give you 30 

thirteen thousand dollars or more from Mr. Pelli-
coff. Don't you think you ought to be abl e to tell 
them something 7 Do you want them to guess how . 
much you ought to have 7 
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Mr. Hanstein: . I obj_ect to th~.t. I do. 1,10.t thi~k 
that is proper. 

Qi. Well, you were on this work all the Ume, 
weren't you? 

A. I was. 
Q. Did you buy the pebbles? 
A. Sure I did. 
Q. How IP.any tons did you buy? 

I 0, A. I couldn't tell Y,Ou th .at no·~. 
Q. Do you know the names of the ca~pen_t_ers th,a,t 

work for you? 
A. One carpente:i; is , Bill Nugent. He w~s. froi;n 

the first day to the job was fin1 shed. 
Q. I want to know the name. 
A. Bill Nugent. 
Q. Who else? 
A. About six or seven more. I couldn't g~ve. ~ou 

the name now. 
2(), Q. Is that the only one you can recalJ ?, 

A. Yes, because he was from the first day the:r:e 
until the job was completed. · · 

Q. You can only recall the name of o:q.e carp _entei:; 7 
A. Well, there was Byr,nan Markman- . I couldn / t 

remember exactly. 
Q. Do you recall being asked by Mr. Pellicoff anq. 

his daughter to furnish him with a bill of extr:~s. anp. 
you told them that you couldn't ten how mµch it 
was until you found out how much; mo:ney you had 

3 u, been paid on account of you:r: main con tract, · or con-
versation to that effect? 

A. No. 
Q. Did you ever furnish him wit)l a bill of extras 1 
A. Bill of extras? l' went over --
Q. Did you ever furnish Mr. Pellicoff : with a bill 

'of extras 1 
I 
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A. I told Mr. Brown to loo'k over all the extras in 
Pehlicoff's house - when he was leaving their door, 
and there is a statement from Mr. Brown himself 
what the extras was. 

·Q. Did you do the wo.rk under the plans on that 
easel? 

A. Yes. 
Q.. Did you make any other ])tans? 
A. No; they were the only plans. 

I() ; Q,. Now, I show you three sheets and ask you to 
look at tltem and say whether you ever saw them · or 
any of them. before today? 

.A. This is all right. Tha.t is the one I worked: 
under:, yes. (Referring to D4.) I never · saw this 
one. (Ref erring to D5.) Let me have that last one 
again one moment. No, that was a different day and 
inonth was made, and that was a different day, two 
different days. There is a date on here when this · 
was made. 

Mr. 1-Ianstein: Just' sit down. r:I?hat is aJl r.ight. 

The Witness: These two were · made in one da,y,. 
That other one was made on a different day.. 

Q. Let us have an understanding. This sketch, 
or whatever it may be called, which is marked D5-
you say that you never saw that before? 

A. I didn't see this here but --
Q. Did you ever see that before? 30· 
A. No, I didn't. 
Q. First time this morning¥ 
A. Yes. 
Q. Never s&w it. before? 
A. No. 
Q: The other two, one marked D3 and the other . 

04, you did see before t 
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A. Yes, that was the plans same as over there. 
Q. You say these are the same as those on the 

easel~ 
A. Yes. 
Q. Are they dated, those plans on the easeH If 

so, tell us the date on those plans. 
A. This is 10-17-24; 10-17-24. 
Q. Now, you spoke about there being a change, 

I() · didn't you, on account of the state department~ 
A. Not this plans. It was a change made after 

six or eight weeks later by Mr. Brown which I didn 1t 
see the change because the State inspector came 
around on the job and said: '' Kolmetzky, you must 
have a copy from Trenton on the job,'' which I 
went to Brown and asked for it and never received 
it and never saw those plans that was filed in Tren-
ton. 

·Q. In other words, you changed the work but you 
?() maintained or retained the same plans~ 
..., A. On the same plans oi1ly _by the order through 

Mr. Pellicoff; and the same plans only by the order 
to suit Mr. Pellicoff. 

Q. You never had any other plans except those? 
A. Except these two. 
Q. But, as a matter of fact, you did do the work? 
A. Yes. 
Q. After the State department made some objec-

tion~ 

30 
· A. No; that was about sev~nty per cent the job 

done when they made the changes in Trenton. 
Q. Exactly; but they were made at same time, 

weren't they, in Trenton? 
A. Not what I know. It was changed-Mr. Brown 

changed that according to law in Trenton. 
Q. But was the work changed? Was the work 

changedi 
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A. The work was changed every day. 
Q. No, but was not some of the work changed by 

reason of orders from Trenton or the State depart-
ment? 

A. No, no, no. 
Q. You don't know anything about that? 
A. The only thing is he told me to ~ake that fire 

escape extra. That is according to Trenton law. 
And I went along, different things, but it was not 
chang~ing windows and partitions ; on account of 10 
their law. 
. Q. Now, if you received the money from Pellico:ff 
each week with which to pay the payroll for both 
the original contract and the extras --

A. When I received the payroll --
Q. I have not finished my question. 
A. All right. 
Q. You testified that you were paid by Mr. Pelli-

co:ff each week as you submitted your payroll, didn't 
you? • 20 

A. Yes. 
·Q. And you paid the payroll to the men? 
A. Yes. 
Q. Well, if that is so how can you get seven thou-

sand dollars against him for extra labor~ 
A. It is not against him seven thousand a<Yainst 

him labor. This is the statement only ~h;t the 
extra labor was. It is not against. · It is a state-
ment. He asked me for a statement for the extra 
work which I produced. 30 

Q. Did you keep any account in a book of the labor 
that you have on contracts? 

·A. No, on a slip of paper. When the job is done 
it is done; but during job on anything I mark down. 

Q. You don't keep any record of your contract 1 
A. No. 
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Q. You don't know whether you are making 
money or losing it T 

A .. I know when it is done. 
Q. What1 
A. When I am done with the job I know whether 

I made or lose .. 
Q,. How do you know if you don't know what you 

are paying out 1 
A .. I kept a small record on a piece of paper, ~llt 

1.(0, a card or anything I get hold of and keep that in . 
my pocket. 

Q·. What did you do with the piece of paper! 
A. When the job is done it is destroyed. 
Q. But you - do- know whether you are mak~ng 

money or not on each contract t 
A. I know it. 
Q. When you testified the other day you carried 

it all in your head. 
A. E:ven in my head don't I know whether I los~· 

Z(~i or make 1 
Q. Now, Mr. Kolmetzky, I am going to show y:ou 

a number of receipts purportii1g to be signe~ by 
you. I wish you would look at them and teH_ me 
whether. you received the money representecl. by 
them and if in any case, you did not receive · the 
money just ~ay which one and put that aside, won't 
you, so we · can look it up later. (Hands slips to ; the · 
witness who examines them.) · 

A. Where is the rest of the checks 1 Only three 
30, checks 1 I had about fifty or sixty checks. .ffil'.. 

waws checks. Every Friday used to give me a . 
check. 

-Q: Now, Mr. Kolmetzky, I am · going to ~how _YOU 
a number · of receipts purporting to be signed ~ by 
'you. J, wish you would · look at them and teU me 
whether you received the money represented by 

II arry K olnietzky-Cross 109 

-them, and if, in any case, you did not receive tho 
· _money just say which one and put that aside, won't 
you, so we can look it up later 1 

A. Well, there should be a check for each of that 
order and I don't see them. 

Mr. Hanstein: Just answer the question, Mr. 
l{olmetzky. 

(The witness examines each slip and sets some f 0 
of them aside.) 

Q. Well, now that one you just put down is dated 
first month seventeenth, twenty-five and on the back 
of it is one receipt for February seventh. Is that 
also yours 1 

A. Yes. 
Q. All right. 
A. This ninety-five is on that bill, so you have 

to figure that. And I didn't receive that. (Handing 20 
check to Mr. Cole.) And this here receipt covers 
that check. (Handing the receipt to Mr. Cole.) 

Q. And receipt dated May 22, 1925, covers the 
check of the same date to Hyman T 

A. Yes; which I don't know anythi~g about it. 
Q. All right. . 
A. That is no bill. (llanding a letter to Mr. 

( 'ole.) 
Q. Now, are these that you have laid upon the 

table-you got the money for1 30 
A. Yes. 

Mr. Cole: J\1:ark these for identification. 

(The slips referred to and examined by the wit-
ness are marked as one e>---chibit for identification for 
the defendant, D6.) 
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· Q. Now, you put aside three checks. I show you 
one check dated November 7, B. Pellicoff to your 
order for $200 and endorsed "Harry Kolmetzky." 
Did you get the money on that check 1 

A. Well --
Q. Did you get the money on that check 1 
A. That was changing checks. I show a check 

against that in my house to Pellfooff. That was not 
on this job at all. It had nothing to do with , this 

10 job. 

Mr. Cole: Mark that for identification. 

(The paper referred to is marked for identifica-
· tion for the defendant, D7.) 

Q. What was that check given for 1 
A. This check I asked Mr. Pellicoff-he changed 

checks with me for a week, which I did give him 
2() my check _and he did g-i ve me his, and if I had known 

it I would bring my check. 
· Q. In other words, he lent you $2001 
A. Yes. 
Q. And you gave him your check 1 
A. I paid him for it, too. 
·Q. Check of November 18th to your order by Mr. 

Pellicoff for $200. Is the same thing true with re-
spect to that 1 

A. If you don't mind give me that bill which is 
30 marked in the back there. That covers the $200 

here. That is the $200 for this check here. 
Q. Point out which receipt that is, won't you, 

please1 
A. That is the receipt for that $200 check. 
Q. February 7th 1 
A. Yes. 
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Q. Well, the check is dated November 18th. 
A. Then I will show you a check which I couldn't 

pay him 'by my check and he took a receipt for it on 
the job for $200 on account of this check. 

Q. Well, you notice the check you say you didn't 
get the money on --

A. Well, this check here is not on this job. 
Q. ,Vait a moment, please. You say, do you, 

that the check dated November 18th, for $200, he 
has already been given credit for by the 'receipt 10 
tlated February 7th 1 

A. Because he loaned --
Q. Is that so or not 1 
A. Judge Cole, he loaned me that $200 and I 

couldn't give him it back, which he got a receipt for 
it. That is paid. Now, he will have to show me a 
certificate or an order for $200 if it went on that 
job. This is a different proposition altogether. It 
had nothing to do with this job. 

Q. I again call your attention to the check dated 20 
November 18th to your order for $200 --

A. Not for that job. It has nothing to do with 
that job. 

Q. Did you get the money on that check1 
A. And I gave him a receipt for it. 
Q. Where is the receipt 1 
A. That receipt right in the book. 
Q .. Dated February 7th 1 
A. Yes, and he loaned me money and I couldn't 

pay him back that time and he said: "Give me a 30 
receipt," and it is for $200. Every receipt that is 
here he ordered-now --

Mr. Hanstein: Now, there is no question. 

Q. Look at the check May 22, 1925, to M. Hyman, 
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$200. You said awhile ago you didn't know any-
thing about that 'check? 

A. No. There is no signature of mine here, and 
Hyman is the painter of the job. 

Q. Who employed him? 
A. I did. 
Q. Well, isn't that a check to Hyman £ or $200 on 

account of this work? 
A. Can I explain how the check was given to him T 

I() Q. That is all I want you to do. _ · 
A. Hyman came over to me. I think it was on 

a Friday. And he said: "Kohnetzky, I want $200." 
I said: "All right. I will ask Pellicoff and I will 
get $200 for you,'' which he did give me before some 
money for the painter. Now, I asked Pellicoff and 
Pellicoff said no, he hasn't see much done yet-and 
what his answer was I can't remember-and he 
said: ''No, I would not give him. If he has this 

2 week the money he will come next week.'.' _ Well, 
r. O Hyman came the next day and I told him -what 

Pellicoff told me . ''Now,'' he said to me, '' l{ol-
metzky, wouldn't you mind if I go to Pellicoff nnd 
ask him if he will give me the $200?" I said: "Why 
not T" It is all the same thing. I was trying to get 
$200 for you. If you think you can get the $200 
go ahead and get the $200 and you will give me a 
credit on the contract job." So he went there and -
I didn't hear from Hyman for about a week. I saw 
him next Monday on the job. 

:: 30 Q. Did Hyman get the money? 
A. That is what I want to explain you, what was 

done. I didn't know it until a week later if he has 
g·ot the $200. 

Q. All right. Did he get that $200? 
A. He did but I djJdn''t know it until a week after 

he gave him the check. 
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Q. That was paid on account of your contract 1 
A. Yes, yes, certainly. 
Q. Have you given Mr. Pellicoff credit for it 1 
A. Yes, positively. 
Q. Where1 . 
A. I mean the painter. You know the painter's 

job was a thousand dollars and the amount that I 
·paid him - --

Q. But, 1\1:r. Kolmetzky you --
A. Oh, you mean to Pellicoff? No, I didn't give 10 

him no credit because I didn't know it. 
Q. Why didn't you? 
A. Because he didn't give the check direct to me. 
Q. Are you willing to give him credit for it now? 
A. Yes. 
Q. $200 more than you have given him? 

· A. Yes. I think there is some more money that 
he paid out that I didn't know it. 

Q. Oh, you do T You think he is still entitled to 
some more credit, do you? 20 

A. Yes. Whatever he is entitled to he will get it, 
whatever bill is paid to me the receipt he has got; 
it is all right; I will 0. K. that. 

Q. Now, we will mark this check of November 18, 
1924, for identification. 

(The P,aper is marked as an exhibit for the de-
fendant for identification, D8.) 

Q. Now, without explaining anything I want to 30 
know whether you actually got · the money on this 
check of November 7 ? 

A. Not for this check. I got the money but not 
£or this job. 

Q. Did you get the money on this check? 
A. Yes, I did, but not on this job here. It 1s a 

different proposition. 
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Q. Did you get the money --
A. And I paid for it. 
Q. Did you get the money on the check of N ovem-

ber 18th? 
A. Which one was that? That was November 7th. 

I got a check to show that was paid by my check. 
On November 18th that receipt covers that check. 

Q. But still I want to know whether you actually 
got the money from the bank on these checks 1 

IO A. · Sure, and he has got mine, too, and the receipt 
there covers it. 
· Q. From whom did you buy the pebbles 1 
A: Hudson Supply. 
Q. Have you got its bilH · 
A. I got plenty of bills for that job, not exactly 

only for pebbles. 
Q. I am talking about the . bill for pebbles and you 

say you changed from white to colored. 
A. Yes. 

20 Q. Have you got the bill for those pebbles 1 
A. I had. 
Q. You are charging him ten dollars a ton extra, 

aren't you T 
A. For the color, yes. 
Q. And you said it amounted to about one hun-

dred dollars extra? · 
A. Ninety-five to one hundred dollars, I think. 
Q. So that you must have had about ten tons of 

pebbles? 
30 A. Yes; I think so. 

Q. Did you use ten tons of pebbles on there 1 
A. I couldn't tell you that now. 
Q. What do you think about it~ Did you use ten 

tons of pebbles, do you think1 
A. I couldn't tell you just now. 
Q. On your bill of narticulars you charge $115. 

Do you know that 1 

\ 
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A. I couldn't remember it. If it is there it is 
$115. 

Mr. Cole: I think that is all, Mr. Kolmetzky. 

Re-direct examination. 

By Mr. Hanstein: 

Q. Judge Cole asked you if you had any bills for I() 
extras on this work. ' · 

A. He asked me if I had any contracts, not bills. 
···I had the bills, not the contract. 

Q. Do you know what those bills relate to1 
A. That is for the extra. 
Q. Are both those bills for extras 1 
A. Yes. 
Q. Do . you have any other bills for extras here 1 
A. No, I haven't got it here. 
Q. Do you know where they are T 20 
A. I don't think that I will be able to get them'. 

I tell you I did left all my papers with Mr. Bloom 
and when I got it back he didn't give me the papers 
and I couldn't remember which I did give him or 
what I did give him at that time. 

Nlr. Hanstein: I offer that. 

Mr. Cole: I object to the offer of somebody else's 
· bill. 

Mr. Hanstein: Well, I think it is entirely proper 
now. Judge Cole has questioned him about bills for 
extras. 

Mr. Cole: I cross-examined him. He says I 
didn't. He says I asked him for contracts. 

JO 
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Mr. Hanstein: After all, the record is going to 
speal~ for itself. 

Mr. Cole: The objection is that you cannot prove 
the bills by merely producing them. They ought to 
be proved by the people who furnished the mate-
rial, or --

The Witness: They are here. 

The Court: I will permit them on the theory that. 
they are produced in response to counsel 1s question 
if he had any. He says he did not have any but 
here are the two that can be produced. 

Mr. Cole: Allow me an exception. 

(The papers offered are received in evidence and 
marked as exhibits for the plaintiff, PS and P9.) 

Q. Did you have any conversation with Mr. Pelli-
coff about the extras 1 

A. Yes. 
Q. Was Mr. Brown, the architect, there 1 
A. Yes. 
Q. Is Mr. Brown the architect, the gentleman sit-

ting next to Judge Shinn 1 
A. Yes. 
Q. Did he make up a list with you of the extras 

30 that you had done 1 _ 
A. Yes, right in Pellicoff 's house, 172 States Ave-

nue. 
Q. Is that the list of extras that was made up 

by :Mr. Pellicoff 's architect1 
A. Yes. That is his handwriting. That is, Mr. 

Brown himself put dow1i all the extras which we 
went through. 

' . 
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Q. Did I understand you to say that the letter 
that Judge Cole has read to the jury was dictated 
in Mr. Brown's office1 

A. Yes, sir. 
·Q. Who dictated that 1 
A. Mr. Brown. 
Q. What did you know about the cost of the extras 

at that time 1 
A. I didn't know anything only except what Mr. 

Brown told me to show the paper to :Mr. Pellicoff I 0 
th.~t he sliould not get scared for more extras. 

Q. Who suggested this figure of five thousand dol-
lars that was inserted in that letter 1 

A. Mr. Brown himself. I myself said I better · 
put in seven or eight because I know it run more 
~nd at that time he said "Make it five and make 
him feel better." 

Q. How soon did you start doing extra work after 
you started doing the work under the contract 7 
· A. Well, I couldn't tell you exactly. When I told 20 

The Court: He testified to that four or five 
times; that he started on the extra work two or 
three days or four days after the contract, after he 
signed it. 

Q. .Judge Cole has shown you a bill of particulars. 
Did you make up the list of items on that bill of 
pl:l,rticulars 1 3 0 

A. Yes, I did. 
Q. Whom did you give that to 1 
A. I give it to Mr. Bloom. 
Q. Your lawyerf 
A. Yes. 
Q. At whose suggestion did you put those figures 

on theret 

• 
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A. Well, the specification was produced --

Mr. Cole: Will you please answer that question 1 
't 6,1 Who suggested putting the figures on 1 . 

A. Who suo·gested? Lawyer Bloom told me 
Judge Shinn w~nts to have the figures itemized, eac•h 
item separate. 

1 O Mr. Cole .: Still he has not answered the question. 
At whose suggestion did you put the figures there? 

Mr. Hanstein: Well, I think he has answered it 
all right- · that Judge Shinn wanted them put on. 

Q. Now, you stated that you went back and did 
certain repairs to this building, fixed the doors and 
locks and so on after you had felt that it was com-
plet~d. When was it that you went .back and made 

20 these repairs? 
A. I think in November, 1925. 
Q. You think that was November that you went 

back and did that workT 
A. Yes. _ 
·Q. Has Mr. Pellicoff paid you the money due for 

the extra labor? · · 
A. Well, he-he-paid me the money that is dl!_e 

on the extra labor? 
Q. Yes, has he paid for the extra labor? . 

30 A. i don't know because it was never mentioned 
any extra labor for contract labor. It was never 
mentioned. , 

Q. I am talking about the labor th~t was required 
in the doing of,, the extra work. Did he ever pay 
for that? . 

A. Well, I used to get my payroll every week as 

• 
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L am going along on the job, but I did.n 't exactly 
know if it was on the extra. It was not spoke about 
anything if . the money goes on the ·extra and not 
extra. I got my payroll. 

Q. There was nothing said about what was to ,be 
done with--

Mr. Cole: Ask him. I object to it as quite lead-
ing. 10 

The Court: I sustain the objection. 

Mr. Hanstein: May I see these receipts you 
Rh owed him, Judge? 

(Referring to slips marked Exhibit D6 for identi-
fication as one exhibit.) 

The Court: I wish you would clear up some-
thing for my benefit. You say in this suit that ono 20 
item which you claim he owes you is some seven 
thousand dollars for labor. 

The Witness: Yes. 

The Court: And yet you say in answer to a ques-
tion by Judge Cole that you got the money from 
him and used the money from him in the payment 
of your labor both for extras and contract work 
that was performed on that job. Now, if that is 30 
a fact, how can you now claim against him seven 
thousand dollars for labor? 

The Witness: Now, my claim is not the seven 
thousand dollars for labor. That was Judge Shinn 
wants to have an itemized bill, which I showed that 
the labor for extras amounted to that much . 

_. -~ . 
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The Court: Let us see in your schedule of re- . 
citals what claim you made. (Referring to the sched-
ule.) All right. You don't specify any claim f,or 
labor or any amount in your complaint. 

The Witness: No; it was only a statement. He 
wanted an itemized statement a hundred times. 

Mr. Hanstein: I would like to offer this bill of 10 particulars in evidence, marked ··n1 for identifica-
tion. 

Mr. Cole: I object to it going in evidence. 

The Court: It seems to me w)lere it is admitted 
as a fact that the defendant and the defendant's 
counsel requested to be supplied with a bill of par-
ticulars and were to be supplied with it, and the 
plaintiff having been cross-examined on it, it ought 

20 to be admissible in evidence. I will permit it. 

30 

Mr. Cole : Allow me an exception. 

(The paper offered, heretofore marked Dl for 
identification, is received in evidence and marked as 
an exhibit for the plaintiff, PlO.) 

Mr. Hanstein: That is all. 

Re-cross examination. 

By Mr. Cole: 

Q. When was the last work you did before you 
went back in November f 

A. I couldn't remember; I couldn't tell you. 
Q. What day in November did you go 'back t 
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A. I couldn't ten you that. 
Q. How long were you there f 
A. I couldn't tell you that. 
Q. What did you do T 

121· , .. 

A. I had one or two mechanics there and 1q1d 
them what to do. 

Q. What did you do f 
A. According to Judge Shinn's request. 
Q. I didn't ask you that. What did you do 111 

November when you went back f 
A. Fixed up or completed the job. 
Q. What did you do f 
A. Fixed the doors, spigots. 
Q. What doors did you fix f 
A. It is impossible for me to tell you. 
Q. W e:re you the ,re when it was :donef 
A. I was there and showed my carpenters what 

to do. 

10 

Q. You were there when it was done f 1 
I h 

.J) 
A. After it was done was t ere. 
Q. Were you there when it was donef 
A. When the carpenter came back on that job 

and told me1 it is done I went over and saw it is done. 
Q. How long were they there T 
A. I think iV W1as a day and -~ half. 
Q. Did you charge for thatf 
A. I couldn't tell you that. I couldn't tell you 

that. 
Q. How much was it f 
A. I couldn't tell you just now. 
Q. Is it in the little book f 
A. I couldn't tell you that. 
Q. Suppose : you look at it and see if it i~ in the 

little book f __ 
A. You will have to ask my son. I couldn't tell 

you that. 

30 
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Q. And the last day you did any work before you 
went !back in November was in May, wasn't itt 

A. I couldn't tell you that now. 
Q. Now, when was it that . Mr. Brown gave you 

that list of extras 1 
A. I couldn't tell you when it was, but I know 

Pellicoff lived in the house already there, because 
Pellicoff wa,s ___, 

Q. Was it after Pellicoff took possession and 
IO after you had finished all work he gave you this · 

list? 
A. Yes. 
Q. As indicating to you what _you had done by 

way of extr:as 1 
A. Yes. 
Q. That w:as his version of it.1 
A. Well, Mr. --
Q. Was that Mr. Brown's version of what extra 

? work you had done f 
~O A. Looked over all the extra work, yes. 

30 

Q. And after the job was comp!eted 1 
A. After Pellicoff was in the house already. 

Mr. Cole: That is all. 

(Witne ,ss excused.) 

AFTER RECESS. 

HARRY KoLME,TZKY, recalled. 
_ Direct examination. 

By Mr. Hanstein: d 1 t <l . • 
O. ?,.:ri t: ,d .w.etzky, after you ha comp e e . tO~ll 

extras did you go to see Mr. Brown 1 .. _ , 
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. A. Yes, sir-. . . 
Q. Did you have a conversation with him 1 
A. Yes. 

123 

·Q. What did you have a conversation with him 
about1 . 

A. Well, I asked him to give me a price on all 
the extras, which he told me that he will make up 
the price, and he told me that he w_ill have to go 
over a.gain and I shall have to see him a couple of 10 
days late -r. 

Q. And did you go to see him again later1 
A. Yes. 
Q. What did he say to you then 1 
A. He told me he is not ready yet. 
Q. Had you told him what your charge was for 

the extras 1 
A. I did told him that it will amount to about 

twelve thousand or ove,r twe,lve thousand. Well, he 
answered me he will have to go over that. 20 

Mr. Cole: Mr. Brown can't bind us except by 
the certificate under the contract. 

The Court: I think that is correct. 

Mr. Hanstein: Judge Cole contended at the time 
he made his motion that even assuming that the 
situation was as we contend-that this was a new 
and independent contract-we have not complied 

30 
-

with the terms because we had not gotten an ad-
justment from Mr. Brown. 

Mr. Cole: There is nothing in this case to show 
thenr~~~: -~n~l~:ut~o:i;ity 01,1 Mr, ~~?.~n'~ p.~rt_,to ~.? 
anything of this sort to bind this aefenda~t. 
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The Court: The purpose of your examination 
now i's to rela !te som.e .conversation betweBn the 
architect Brown and this plaintiff to bind the de-
fendant. 

·Q. (Repeated by the stenographer) : Had you 
told him that you charged for the e•xtra ,s 1 

Mr. Cole: I object on the ground it is irrelevant 
l~ and immaterial and cannot possibly bind the defen-

dant. 

20 

Mr. Hanstein: All I want to establish is this-
if they will concede this to be the fact there won't 
be any need of further testimony: that we under-
took to get an adjustment from Mr. Brown. 

The Court: You may ask the witness if he asked 
Brown to make the adjustment. 

Q. Did you ask Brown to adjust these prices 1 
A. Yes, sir. 
Q. Did he do it1 
A. No. 
Q. Now, subsequently, or, at 1a:ny other time did 

you go to see .Judge Shinn about an arbitration 1 
A. Y~s. 
Q. Was Judge Shinn representing Mr. Pellicoff at 

that time1 
JO A. Yes. 

Q. And what did you say to him 1 

11:r. Cole: I object to any testimony betw .een this 
witness and Judge Shinn as to an arbitration. The 
contract speaks. An attorney-at-law has no ~u-
thority to bind a client in a matter of this sort. 
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Mr. Hanstein: I want to prove that we went to 
judge Shinn in an effort to get an arbitration and 
d1dn 't get it. 

Mr. Cole: The contract provides for the way 
thtiy can have the arbitration. The contract is spe-
cific as to how it is to be done. 

The Court: I sustain the objection. 

Q. Did you make a request upon Mr. Pellicoff or 
his attorney for an arbitration 1 

A. Yes. 

Mr. Cole: That is objected to. He includes the 
attorney again. Now, what took place between him 
and--

10 

Mr. Hanstein: He is the attorney of record. We 
certainly have the right to show that we went to 20 
the attorney of the defendant and said we wanted an 
arbitration. · 

The Court: I will permit it to stand. 

Mr. Cole: Exception. 
. 

Q. Upon whom did you make that request! 
A. Upon Pellicoff and upon Judge Shinn both. 
Q. Did you make a request upon Pellicoff for an 

arbitration 1 .\0 
A. First on Judge Shinn. Later I saw Pellicoff. 
Q. What did you say to Pellicoff 1 
A. I said to Pellicoff: '' Why don't w·e get an 

arbitration and have that settled 1" He said to me: 
"It is already in my lawyer's hands and it is paid 
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for. It has to go to court.'' That is what Mr. Pelli-
coff answered me in front of his hotel on Virginia 
Avenue. He went out of the hotel and I just passed 
iby. I didn't _go exactly to see Mr. Pellicoff, but it 
was just coming when I walked up and he came off 
the steps and I told him that and that was his an-
swer. 

Q. Did you go to see Judge Shinn T 
A. Judge Shinn I saw bef.ore I saw Pellicoff. I 

1-0 think it was a couple of weeks or three or four 
weeks. 

Q. And what did you ask him 1 
A. I asked him for an arbitration. 
Q. What did he say1 
A. He didn't want to talk to me. He made me 

with his hand. That means that I should leave the 
office. 

Mr. Hanstein: I think that is all. 

Cross-examination. 

By Mr. Cole: 

Q. When was it1 
A. Oh, about six or seven months ago. I don't 

know exactly but it is a long time. 
Q. W eU, was it six or seven months ago 1 
A. What1 
Q. Was it six or seven months ago! 
A. I couldn't answer you on that. . 
Q. Was it after you brought this suit 1 
A. I couldn't answer you on that. I cannot re-

member whether it was brought or not already. 
Q. Do you know when this suit was brought 1 
A. I conldn 't tell you that. 
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Q. You don't fix the time 1 
A. I couldn't tell you anything about that. 
Q. Was it ten years ago1 
A. I cannot say it is ten years ago. 
Q. Was it ten weeks ago 1 
A. Oh, more than ten weeks. 
Q. Was it six months ago 1 
A. I couldn't .tell you that. 
Q. Was it as much as six months ago1 
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A. I couldn't answer that. I 0 
Q. How long a time betw een seeing Mr. Pellicoff 

and seeing Judge Shinn 1 . 
A. I don't remember that either. I couldn't give 

you an answer on that, but I know I saw Judge 
Shinn first. 

Q. You don't know whether it was before or after 
you brought this suit 1 

A. I couldn't tell you. 
Q. Well, do you know when you brought this suit! 
A. I couldn't answer that. 20 
Q. Well, you brought this suit on the fourth day 

of March, 1926. 
A. I couldn't tell you. 

Mr. Cole: That is all. 

(Witn ess excused.) 

HARRY I{oLMETZKY, recalled in rebuttal. 

Direct examination. 

By Mr. Hanstein: 
Q. Mr. Kolmetzky, did you ever see these plans 

that the defendant has introduced in evidence f 



, 
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Mr. Cole: I object on the ground that 01; cross-
examination he expressed denial of ever having any 
plans except those on the board . . I asked the ques-
tion specifically because we intended to show there 
were other plans. 

}.fr. Hans.tein: All right, so long as that is in. 

Q. Did you ever see this basement plan 1 

Mr. Cole: He said he did not. I asked him that 
and he said he never saw that. 

Mr. Hanstein: All right. 

Q. Did you ever .agree with Mr. Pellicoff that you 
would build his house for $12,5001 

N . 
A. o, SU. . . 
Q. Did you ever have any con:'ersation with Mr. 

20 Pellicoff about giving him a credit of two thousan~ 
dollars if you eliminated the work 011. the basement~ 

1vir. Cole: He denied that. I asked him that ques-
tion expressly. He said it never occurred. 

Q~ Mr. I{olm.etzky, what work did you do on 
the third floor that caused you to say that you ~re 
entitled to charge for extra work in respect to it 1 

~11 Mr. Co.le: Objected to. It is a part of his case 
and gone into and it is not rebuttal. 

The Court: I sustain the objection. 

Mr. Hanstein : I ask an exception. 
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Q. Did you receive this $200 by check of N ovem-

bet 7th which 1\1:r. Pellicoff claims he gave you on 
~ccount of the contract price t 

Mr. Cole: I object. He says he didn't. 

Mr. Hanstein: All right, so long as it is in. 

(Witness excused.) 

PLAINTIFF RESTS. 

APPEARANCES : 
MEss:as. THoJ.\itt>soN & HANSTEIN, for plaintiff. 
C. C. SHINN, EsQ., for defendant. 
CLARENCE CoLE, EsQ., of counsel for dfjf endant. 

(The above entitled case was tried November 1, 
1926, before Hon. William H. Smathers, Judge, ltnd 
a jury.) 

BENJAMIN BROWN, called as a witness on behalf 
0£ the plaintiff, being swotn, was examined and tes-

. tin~d as £ollows: 

Direct examination. 

By Mr. Hanstein: 

Q. Mr. Brown, you were the atchitect on this 
job? 

10 

20 

30 
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·A. I was. 
Q. Did Mr. I{olmetzky come to see you after he 

had completed his work there 1 
A. He comes in right along. He is a frequent 

visitor to my place. 
Q. Did he ever come to see you and ask you for 

an adjustment of the prices on these extras 1 
A. I think he asked me for an arbitration. As 

for an adjustment I don't recollect it. 
IO Q. Aren't you certain as to whether or not he 

asked you for --
A. An arbitration. 
Q. --for an adjustment! 
A. We tried to adjust ourselves after the job 

was completed, and then I never saw him ·for a good 
long while until after he saw you, I think. 

Q. Didn't you tell me during the noon recess that 
Mr. Kolmetzky had been to see you about an ad-
justment of the prices of these extras 1 

20 A. As to adjustment, yes, he came; but . as to a 
final real meeting for adjustments that was-we 
never met for that. 

Q. Well, what did he say to you about adjusting 
prices 1 

A. Adjusting prices 1 At first he would not give 
any information about the real cost of these extras 
until he would know definitely how much Mr. Pelli-
coff paid him. See 1 And I couldn't get anything 
out of him until-yes, before he brought suit. He 

30 told me it was around $5,000, and I told him that 
was too much. 

Q. Well, did he talk to you about an adjustment 
of the price for extras 1 That is all I want to know. 

A. He talked about it, yes. 
Q. Did he ever ask you for it 1 Did he ever ask 

that the price of his extras be adjusted 1 · 
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. · ·A: He never-well, he asked me for an adjust-
ment, yes; but he never showed up : again in order 
to come to a regular meeting in order to adju~t 
things. · 

Q. All right. Did you ever make any statement 
to him that you were ready to adjust the prices '?, 

A. I think t did. 
Q. Did you ever tell him at what price you were 

willing to adjust these extras 1 
A. I told him it was around '' $2,000,'' nothing I() 

definite. 
Q. Did he ever agree to that T 
A. Oh, he said his debts were more than that. 
Q. So that you people never adjusted thes.-} e~.-

tras, did you 1 
A. No, sir. 

:Mr. Hanstein: That is all. 

Cross-examination. 

By Nir. Cole: 

Q. Did he ev8't furnish you with an itemi~~ed state-
. ment of the extra materials and extra labor 1 

A. Never. 
Q. Did you ask him for it 1 
A. I did. I told him I must ha ,ve it. 
Q. And you say that he mentioned the figure 

·20 

$5,0001 ,30 
A. Yes. 
Q. And you told him that was too much 7 
A. Yes. 
Q. Your idea was that he was not entitled to 

have more than two thousand dollars 1 
A. My idea was that he was not entitled to have 

more than two thousand dollars. 
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Q. Did he say-what did he say to that? r~l1hat i\ 
was not enough? 

· A. Not enough to pay his bills. 
Q. And he never did furnish you with data from 

which you could make up the figures? 
A. Ne·ver. 
Q. And concequently you could not adjuRt it? 
A. No. 
Q. You don't know anythin!! about what he spent 10 LJ or claimed except his general stiatement, do you? 

20 

30 

A. I just knew generally what he did up there; of 
course. 

Q. And he never gave you anything at all upon 
which you could base an adjustment t 

A. No. 

Mr. Cole : That is all. 

Re-direct examination. 

By Mr. Hanstein: 

Q. You were on this job every day or practically 
so? 

A. About three times a week. 
Q. You knew of these extras and the variations 

from the plans? 
A. Surely. 
Q. You are an experienced architect 1 
A. I hope so. 
Q. You were able, were you not, to figure for 

yourself what these extras were worth 7 
A. Well, /not as good as a contractor. 
Q .. Not so good ? Drd any contractor ,e,ver give you 

the figure on this when you were talking to Kol. 
metzky ? 
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A. Mr. Pellicoff took all the bids in. 

Mr. Hanstein: That is all. 

:Mr. Cole: That is all. 

(Witness excused.) 

DEFENDANT'S CASE. 

BERNARD PELLICOFF, the defendant, called as a wit-
.ness in his own behalf, being sworn w4s examined 
and testified as follows : ' 

Direct examination. 

By Mr. Cole: 

Q. I show you check to the order of Mr. Kol-
~etzky for $200 dated November 18, 1924, and it 
1s marked Exhibit D8 for identification. I ask you 
what was that check for? 

·A! For labor, to pay for labor. 
Q. On this job f · 
A. Yes, sir. 

Mr. Cole: I offer that in evidence. 

10: 

20. 

(The paper offered, heretofore marked D8 for JU 
identification, is received in evidence.) 

Q. I show you check to the order of Mr. Kol-
metzky, November 7, 1925, marked D7 for identifica-
tion. What is that for 7 

." -~ 
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A. For labor. 
Q. On this job1 
A. On this job; yes, sir. 

Mr. Cole: I offer that in evidence. 

(The paper offered, heretofore marked D7 for 
identification, is received in evidence.) 

10. Q. Mr. Kolmetzky stated that one of these checks 
was a mere exchange; that he gave you his check 
for $200 and you got the money on that and you 
gave him your check; is that true 1 

A. No, sir. 
Q. Did he ever give you his check in exchange for 

one of these checks1 
A. No, sir. 

Mr. Cole: I offer the check of June 1, 1925, Pelli-
20 · coff to "Kaplan" for $168. 

JO 

(The paper offered, heretofore marked ~n as ex-
hibit for identification, D9, is received in evidence.) 

Mr. Cole: I offer the receipts and check which ) 
were marked for identification. , 

(The offer heretofore marked D6 f.or indentifica-
tion for the defendant, is received in evidence.) 

Cross-examination. 

By Mr. Hanstein: 

Q. Did you say that you never exchanged checks 
with Mr. Kolmetzkyf · · 

A. No, sir, 

' . 

J • 
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Q. Did he ever give you a check for $200 around 
November of that year1 

A. No, sir. 

Mr. Hanstein: All right. 

(Witness excus:ed.) 

BE.N.JAMIN BROWN, recalled as a witness on behalf 10 
of the defendant, having been previously sworn, was 
examined and testified as follows: 

Direct examination. 

By Mr. Cole: 

Q. The investigation here has brou ght out that 
there was some question about work to be done in . 
the basement of this house. Was that a part of 20 · 
the original plan 1 

A. Yes, sir. 
Q. Does that appear on any plan 1 
.A. I made a plan for it. 
Q. Is it among the papers here 1 
A. That is the plan. 
Q. It is Exhibit D51 
A. Yes, sir; that is it. 

Mr. Cole: I offer it in evidence. 30 
(The offer, heretofore marked as an exhibit for 

the defendant for identification D5 is received in 
evidence.) 

Q. What was to be done in the basement by this 
plant 

.... :.- ... .· _,.._. . 
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A. We built these four rooms. 
Q. Just tell it to the jury. 
A. There is one, two, three-four bedrooms. See 

that1 ,And one, two, three-three pair of twin 
windows, new ones, and these-that says pip.e fl.oar, 
hall electricity; and this other back part · was sup-
posed to remain, -and there is sµpposed to be a 
storage room, also calls for new steps in there but 
we changed our mind from that; and it also says in 

l O here, make floor l~vel with the basement i:n the front 
of the porch. Ther(;) a:re windows marked, new win-

1 

dows in there. See that 1 
Q. All right. Now, you may take your seat again. 

Did Mr. Kolmetzky have a copy of this 1 
A. Why, he worked on it with me in the basement 

with Mr. Pellicoff. 

Mr. Hanstein: What is that 1 

20 The Witness: Mr. Kolm.etzky was in the base.,, 
ment with Mr. Pellicoff and I. · We all doped out 
what was the best thing to do with that. · 

Q. After the contract had beep_ :µia(ie to do the 
work for $14,500, was there a.ny talk with Mr. I{ol-
metzky about omitting the things provided for in 
that basement1 

A. We thought of saving two tho-usand dollars. 

30 Mr. Hanstein: I object to what you thought. 

The Witness: Well, Mr. Pellicoff wanted to save 
two thousand dollars. 

Mr. Hanstein: I object to that. 
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Q. I want to know whether after this contract 
was made in which you say the basement was pr ·o-
vided for and the work was to be done for $14,500 
-was there any talk either by you or Mr. Pellicoff 
with Kolmetzky touching the omitting the doing of 
the work in that basement1 

A. Mr. Kolmetzky told me they are going to omit 
the basement and I spoke to Mr. Pellicoff about it. 
I said : ''What is the idea of removing the base-
me:n t 1 There is more rooms you can rent out." I 0 
He said: "I want to make a cheaper job," 

Q. Now, was any figure agreed upon between ~1:r. 
Pellicoff and Mr. Kolmetzky as to the credit for 
omitting ;those things T 

A. Before the agreement was made we figured two 
thousand dollars for the basement. 

Q. Yes, 
A. And $12,500 for the upstairs; and before-

then Mr. Pellicoff-then we decided this way --. 20 
Mr. Hanstein z I object. 

Q. Was it agreed that those things should be 
left out1 

A. Yes. 
Q. And were they left oµt 1 
A, They were left out, 
Q. A~1d· before the contract was made two thou-

sand dollars was figured for doing that part of the 
work to make up the $14,5001 3lt 

.A. Yes, sir. 
Q·. There have been marked for identification the 

two white sheets f 
A. Yes, sir, 

, Q. Were they a part of the plans for this build-
ing! 

• 
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A. Yes. 
Q. Were they made before or after the blue-prints 

on the board 1 
A. After those. 
Q. Will you explain to the jury --

Mr. Cole: I will offer those in evidence. 

(The papers offered, heretofore marked D3 and 
] O D4 for identification for the defendant are received 

in evidence.) 

Q. Explain to the jury how those two sheets came 
to be made , afte ·r tihe origirnal blue-prints. 

A. At first I made this set of plans. 
Q. Those on the board 1 
A. On the board. And we found out it was hard 

to rent the large apartment, see l It is hard to get 
,,
0 

a big bidder. So · I suggested making two smaller 
" ·apartments on that second floor. That means if it 

is a three-family house we had to get a permit from 
Newark. So I made this here set of plans and got 
it 0. K'd.-sent it t10 Newark.It usually takes about 
two or three weeks to g-et a report from Nerwark. 
Kolmetzky says that in order to have time we will 
take a permit out now and he can tear it down. 
Now, nobody is going to bother him tearing it down 
so long as he has a permit. He took a permit out 
on this. 

30 Q. On the blue ,-print on the board l 
A. For a two-family house. Now, I didn't get my 

report - these here plans back from Newark. In the 
meantime the inspector was here . and put a stop 
notice on the job. He saw they were working on a 
three-family house. And about a day or so later 
I got my report from Newark and the stop notice 
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was taken off, after he saw this here plan was on 
the job. 

Q. Now, which plan did he work by t 
A. This is the plan-the job was completed ac-

cording to this. 
Q. You mean now the white sheets l 
A. The white sheets, sure. 
Q. Now, in what respect, can you tell us in a gen-

eral way, do the plans on tlhe blue-print on the board 
differ from the white sheets 1 10· 

A. This has only two kitchens on that second floor 
-this has only one kitchen on the second floor and 
this has kitchens on that se,cond floo,r. I can 
show you it on here. 

Q. Tell us all the differences between the blue-
print plan and the white sheet plan 1 

A. Why, this here stairs is taken out. We put a 
kitchenette in here, a little hallway and vestibule. · 
There is a doorway in here. This is a dining · room 
now. See 1 This here is a kitchenette which runs all 20 · 
the way across to here. Seel With an alcove in 
here-that is a kitchenette. 

Q. Does that appear on the white sheet plans and 
not on the blue 1 • 

A. Not! on the blue; not on these . here blues, no. 
Q. But on the white 1 
A. On the white. 
Q. Now, will you show that to the jurors, please, 

where the thing you just explained appears on that 
sheet and does not appear on the blue sheet 1 30 

A. You see that there marked "Kitchen." There 
is another kitchen there. There is two kitchens on 
each floor, and this only has one. 

Q. Now, what else is there that is different 1 
A. What wan 1 There is a -di vision in heie making 

two rooms~ in this here part back of this here front 
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kitchen. Those white marks go with these white 
marks, these here old partitions same as thi~ her~, . 
Those red marl{s are really new things on the plai1, 
those red marks. This is new and this is new. 

Q. Now, wait a moment. What I want you to 
make clear to the jury is the difference between the 
1blue-print plan and the white sheet first. 

A. Oh, I see, Well, that is all. 
·Q. All right, Now, let us make this clear. Did 

I() · Mr. Kolmetzky have the copy of the white sheets? • A. Oh, he has to have them. 
Q. Did he have 1 
A. Yes, 
Q. Did you ,have any blue -prints made of the white 

sheet plans 1 
A. Yes, sir. 
Q. Did you have any o.f the , blue ·-prints 1 
A. Oh, yes. 
Q. Are there any blue ·-print.s em.tstanding now that 

2.0 you know of-for the white sheet plans I am talking 
about now? 

A. There would be a set of that up at Newark. 
Q. Well, ·do you know of any blue-print plans that 

are here in Atlantic City1 Do you have any in your 
office 1 

A. No, sir. 
Q. Has anybody got a copy so far as you know! 
A. That I don't know. 
Q. Now, ;Mr. Brown, there is in evidence here a 

30 basic sheet with a lot of writing on it --

Mr. Hanstein: I offer it. 

(The paper offered is received in evidence and 
marked as an exhibit for the plaintiff, Pll.) 
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Q. Mr. I{olmetzky says you handed him this basic 
sheet which is now marked · Pll after the work was 
all completed. Now, fi.rst I want to know is that so 1 

A. No, sir. 
Q. Is that your writing! 
A. My writing. 
Q. When was it handed to him 1 . 
A. We had a meeting one night at Nlr. Pellicoff's 

house on States Avenue and he claimed these here 
extras and I wrote them down an told him I would I 0 
look them over. 

Q. Who claimed them 1 
A. He did. 
Q. Well, who, Kolmetzky 1 
A. Kolmetzky did. 
Q. In other words, you put down on that paper 

what Kolmetzky was claiming1 
A. Yes. 
Q. Not what you said was being· done 1 
A. No. 
Q. Now, can you look at that sheet and tell now 

whether there are any items on there that he was 
claiming other than were in fact extras, that were 
not in fact extras 1 

A. Oh, there 1are a lot of things on here extras, 
that is right. 

Q. I ask you whether you can look . at that and 
say whether there are any items there that are not 
extras? 

A. That are not extras? 
Q. Yes. Now, if you discover on there any items 

that are not extras you tell what those items are. 
A. Tile in rear of vestibule. 
Q. Well, explain that. He claimed that he tiled 

that vestibule from the front to the rear, whereas 
he was only required to tile it in the front. Now, 
what is your explanation of that? 

20 

30 
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A. The plans ; call for tiled vestible. 
Q. The entire length 7 
A. Where are the specifications 1 
Q. I have never seen specifications. We have been 

talking about them but they have not been offered 
in evidence, have theyf Suppose you look a.t the 
contract P2 and tell us whether he was required to 
tile the full length 1 

A. Tile front entrance vestibule; front entrance 
I ( l vestibule. 

Q. Is that what it says t 
A. Yes. 
Q. Well, do you interpret that to mean that he 

had to tile the whole length 1 
A. That is all the vestibule. 
Q. And was that all he tiled, the vestibule t 
A. Well, outside of bathrooms. 
Q. I am talking about this particular one. 
A. Tile the whole vestibule. 

20 Q. Now, what is the next one? What is the next 
item? 

A. Third floor half building-half of the third 
floor-he says floors-he wanted extra for that. I 
claim that is not an extra. 

Q. Why do you say that is not an extra t 
A. Because these rooms-I would not design a 

building without any floors in it. 
Q. Well, is that all he did, put floors in it? 
A. He is claiming for half of the third floor floor-

, ;o ing·. I don't think he ought to be paid for half of 
the flooring. 

Q. You heard what he said about it. What was 
the objection to it? 
" _ .A. I -1 don't know what his objections are at all. 
He simply claimed it; that is all. 

Q. Well, wasn't it an extra t 

( 
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A. No, sir. 
Q. All right. What is the next t 
A. He claims here four partitions and one closet 

on the second floor. I can only see two. 
Q. You mean there are only two there 1n fact 

now? 
A. I give him credit for three. 
Q. And he claims how many? 
A. Four. 
Q. And does he claim one too many 7 
A. One too many. 
Q. Now, the next. 
A. They have two closets to the kitchen of the 

first floor. I just claim one closet. 
Q. Well, do you mean he only put in one or was 

he required to put in one or put in two? 
· A. Required to put in one. 

Q. And he put in two1 
A. And put in two. 

JO 

Q. Do your plans call for one closet? 
A. I don't know how-I don't remember how ZO 

many there are here. 
Q. You don't remember how many there are there 

in fact at this time? 
A. At this time. 
Q. Well, how many are provided for on your 

plant 
A. None. 
Q. Well, any number of closets he put in there he 

is entitled to have; is that the idea? 
A. Yes, sure. 
Q. And he is claiming two? 
A. Yes, two. 
Q. And you don't recall how many there are t 
A. No. 
Q. What is the next item you think may be wrongf 

.- .:..-

30 
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A. Wash-boards; for the stucco-that 1s 1Ii the 
plans, anyway. 

Q. You think he is claiming for that and he is not 
entitled to it f 

A. Yes. 
Q. What nextf 
A. He has moving boiler. The specification calls 

for re-arrange the present heating system, re-ar-
range present system it says in here . 

Q. So that all he did was to te-arrang;e it f 
A. That is what ' he did. 
Q. And he was required to do that by the con-

tract 1 
A. Yes. • 
Q. In what way was the re-arrangement required 1 
A. Moving from one place to another, whatever 

was necessary. We didn't know what was going 
to happen down there on account of this her~ base-
ment. 

Q. And that is what was in fact done-sitnply 
move from one place to another 1 

A. Simply moved around, yes. 
Q. What nextf 
~'\.. He has here water pipes. The specification 

calls for install water supply system to all fixtures. 
Q. Is that all he did f 
A. Well, he put in water, that is what he did-

he put in water, yes, except he left a fixture out on 
the top floor, which I think he charged us for some-

~O where. He didn't put it in yet. 
Q. So far as those water pipes are concerned did 

he do anything more than the contract or specifica-
tions called for f 

A. No. 
Q. Any other item f 
A. That is all. 
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Q. Now, did he omit to do anythil1g that the con-

tract and specifications required him to do f 
A. Why, the plan calls for fire escape from the 

third floor down on my plan here and he didn't put 
it in. 

Q. Entirely omitted f 
A. Entirely omitted. 
Q. Will you show that to the jury on your plan f 
A. It says fire escape and this is the third floor. 

You see, there is fire escape and a ladder to the JO 
rpof. 

Q. And it is not there f 
A. It is not there. 
Q. Anything else f 
A. Why, you can see this here plan-well, it is 

pretty low dowp. Mine ts the sa1n.e-that the front 
porches require turned baluster, that is fancy balus-
ter. I-le just put in straight ones, one and a quarter 
square; that is straight bars like. Of course, he 
omitted the basement, but we came after that. 20 

Q. You told about that. Is there any difference 
between the length of the balusters --

A. The back balcony is two feet short. The plan 
cals for a11 eight-foot back porch and he put in six. 
There is an arcade between the dining room and a 
living room. He didn't put that in at all. He 
omitted small beveled glass ~indows in the living 
room. He put in plain glass; and in the dining 
room instead of putting in two windows he put in 
small casements. 

Q. Anything else omitted f 
A. Two thirty-g.aHon tanks with gas meters were 

omitted. 
Q. Were they called for in the specifications f 
A. They were called for on the · specifications. 
Q. Well, he has given credit of forty dollars for 

.- .:..-

30 
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that. How about the metal medicine cabinet 1 Did 
he give you credit for that 1 

A. There are some transoms missing on the top 
floor. I think there were five the last time I looked 
at them. The specifications calls for transoms over 
all doors and they are not there. 

Q. And they are not there 1 
A. Not there. And when he left the job the paint-

ing wasn't completed yet. 
Q. Has it been completed since? 

10 A. I think :lYir. Pellicoff hired some men to com-
plete it. 

Q. In what respect wasn't it completed? 
A. It was raw and you could see the grains of 

wood through the paint; in very poor state. 
Q. That was done by the gentleman who was on 

the stand this morning? 
A. Yes. He claimed those extras, too. 
Q. What extra painting . did he in fact do? 

: ·. A. Why, there was those two rooms on the side 
20 which he built. Of course, he painted there. 

Q. Is that all? 
A. And those extra partitions here and there 

which were ·put in. He painted those, of course. 
That is all I can think of. 

Q. Well, is there any difference qetween the roof 
as contracted for and as it exists? 

A. Well, the plan calls for a hip roof-well, ac-
cording to specifications it was changed to a flat 
roof. . 

30 Q. The building was originally what kind of roof 1 
A. Hip. And they changed to flat. There is a 

communication between the two of them, how they 
changed it, somehow or other. :Mr. Pellico _ff wanted 
a flat roof-maybe he wanted to have a flat roof for 
liis convenience. I don't know. 
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Q. What I want to know is whether he put on the 
kind of° roof called for by the plans and specifica-
tions in question? 
;· A. There is two ways of taking that, because the 
plan calls for a hip roof. The specification has as-
bestos shingles and scratch. 
' Q. What kind of roof did he in fact put on? · 

A. Flat. 
Q. And was that in accordance ·with the pla1i? 
A. That wa.s not in accordance with the plan, no. I 0 
Q. Is it in accordance with the specification? 
A. Well, if you take out what you call the scratch 

part which · calls for asbestos which would go on a 
hip roof-you see, they both don't agree when you 
have the plan of the hip roof, and somebody changed 
this in here to flat. · They don't agree. I don't know 
who did that. . 

Q. Who made the change? 
A. That I don't know. 
Q. Did you make it? 20 

. A. I don't think I did. 
Q. Let me put it like this: is there a difference 

between the plans and the specifications touching 
the roof? 
. A. Yes, there is. 
: Q. And were they the same when they left your 
h~nds or have they been changed since? 

'·
1 ··A. When they left my hands they were supposed 
to be hip roof anq. _asbestos sh~ngle_s. Now, some- , ,-
body just turned this here spec1ficat10n around. 13'0 

Q. Would there be any difference in the cost? 
A. Oh, yes. 
Q. vVhich is the most expensive? 
A. Hip roof. 

J Q. The one provided for by the plans and specifi-
cations when they left your hands? 
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A. Oh, yes. . _ 
Q. What would be the differ .en.ce in price t 
A. I guess about a thousand dollars easily. 
Q. Well, now, concerning these omis~i~n$, did you 

ever speak to Mr. Kolmetsky about them f 
A. Omissions f 
Q. Yes, or the fact that he had omi~ted to do some 

of the things he was required to do? 
A; You couldn't get him to complete those things. 

1 () Q. The question is whether you spoke to him 
about any of these omissions? 

A. Yes. 
Q. Tell us what he said, if anything, when you 

spoke to him about them? , .. 
A. When I spoke about the hip roof he , said , Mr,. 

Pellicoff wanted . a flat roof, or Mrs. Pellicoff. t 
don't remember which. 

Q. Did he speak about any other omission? 
A. Balusters. • 

20 Q. What did he say about thos~? , _ . 
A. I think he said that he is putting those square 

ones in the back. He thought there was a rai.ling 
required there · and Mr. Pellicoff wanted a wood rail 
there with square balusters. He said he was putth1g 
these in the back. . . 

Q. Do you recall any other, any talk tlia.t you had 
with him about omissions? · 

A. Hardwood floors weren't completed a,nd the 
painting wasn't completed. _, 

30 Q. YOU mean the work wasn't completed at all 
· by him ? 

A. I didn't hear. 
Q. Weren't they completed at all by him? 
A. No, the hardwood floors aren't completed yet. 
Q. What part of the house do you have hardwood 

floors? 
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A. Why, downstairs I am referring to because 
tt~t i,s .in J1i$ ,Gontr~ct verbally. Then there is a liv-
ing room and dining room, I think. 

The Court: What do the specifications call for? 

·The '\Vitness: This doesn't call for any. 

The Court: Why do you say he omitted the hard-
wood floors? I 0 

' ~. ' : :-

The Witness: He promised Mrs. Pellicoff three 
hardwood floors. 

,9· You mean after the written contra.ct was made 1 
A. I '.think it was before the written contract was 

mad~ and Mr. Pellicoff' didn't remember to put it 
In. 

~r. Hanstein: I ask that that be stricken en- 20 
tirelr. 

Mr. Cole: Yes. We are relying on the contract, 
of course. You cannot change that. 

Q. Now, do you know what extra work was act-
tu'iillj· 'dm1e on that building? 

A.. Yes, sure. · 
. l • . 

Q. '111at is all (hat occurs to me now. 
Mr. Cole : Cross-examine. 
Dross-examination. 
Ry l\1r. Hanstein: 

Q. l\{r. Brown, how many sets of original draw-
ing·s dia you prepare 1 ·. 

.• .. :...-

30 
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A. Sots of original drawings 1 
Q. Yes. ..',, 
A. One-well, that is not proper. This is what f 

call the original drawings, in our terms. 
Q. ':Fhai is what I call an original drawing, too. 
.A. ~l1his here drawing was made --
Q. liow many sets of original drawings-we both 

understand the term-how many sets of original 
drawings did you prepare 1 

10 A. (No audible answer.) 

20 

30 

Q. Now, the stenographer cannot get that. 1Vell, 
how many1 The number. 

A. How many1 
Q. Yes. 
A. I will have to answer in this way-- · 

. ,· . . , 

Q. Can't you say one, two, six, or whatever it 
may be1 

A. One and the revised one. You might say that. 
Q. Was the revised one a completely new one 1 
A. No. 
Q. Didn't you have to re-draw the whole thing in 

order to make the revised one 1 
A. No, just rubbed out a few lines. 
Q. Is that all this is? 
A. That is all this is. 
Q. So that this plan that you have here now is 

just like that one of which you have a blue-print, ex- , 
cept that you have rubbed out some lines? 

A. Yes, and added to comply with the state laws. 
Q. And you changed this plan? 
A. Yes, surely. 
Q. So-was that change made before the contract 

was signed? · 
A. Yes. 
Q. Was that change made before the contract was 

invited-or before the bids were invited on this con-. 
tract t 
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A. I didn't take bids. Mr. Pellicoff took bids. I 
don't know. 

Q. You prepared the plans under which the bids 
were taken, didn't you? 

A. Yes. 
Q. Now; were the bids taken before those changes 

were inade? 
A. I cannot answer for bids. I didn't take any 

bids. 
Q. Well, when did you first give the set of plans 1 O 

to Mr. Pellicoff1 
A. Oh, about October 17th or 18th, 1924, some-

thing like that . 
Q. You gave him a set of plans around that date? 
A. Yes, sir. 
Q. And did you give him the originals or the blue-

prints? 
A. Blue-print. 
Q. You gave him a blue-print. Where did you get 

your blue-print made 1 ' 
A. That I can't say because I used to go to Phil-

adelphia almost every day, either made them there 
or in Atlantic City, I don't know. 

Q. You don't know where you got those blue-
prints made 1 

A. No. 
Q. Now, do you know whether or not these 

changes were made in these plans before the bids 
were taken? 

A. That I don't know. 
Q. Didn't you draw the contract? 
A. No, sir. 
Q. You didn't draw the contract? 
A. No. 
Q. Did you draw the specifications f 
A. Yes. 

20 

30 
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Q. Pre-1pared the plans 1 
A. Yes. 
1Q. Were you -aware wlren the co·nttact was en-

tered into 1 
A. I was a witness there. 
Q. You were a witness to the contract 1 
A. Yes, sure, but I don't know if I signed my 

name to it, ·but I was there. 
Q. You were there 1 So there is no doubt in your 

lf) mind when this contract was signed 1 
A. Yes. 
Q. Now, I want to know from you ·-whether these 

changes in these plans were made b~foTe that ·con-
tract was signed 1 

A. Yes. 
(Q. They were •1 
A. Yes. 
Q. Were bids ever taken on the plans ,without the 

changing -1 
21f) A. I don't know about the bids. 

Q. How soon after you prepared the original 
drawings did you ·make changes ,in them1 

A. Oh, about a week. 
1Q·. About a ·week1 
A. Yes. 
Q. And what did you do with the original ,flra .w-

ings1 
A. There they are. 
Q. I mean the first original drawings 1 

~ll A. Just rubbed out and made ·changes to ''.require 
· what they wanted. There they are. 

Q. You have the first original drawings ,here 1 
A. There they are. (Indicating ·P6:) 
Q. At whose suggestion were those changes madB1 
A. Kolmetzky w:as there -- -
Q. Who made the suggestions 1 
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A. We .all w0rked together, Kolmetzky, I and Mr. 
Pellicoff at the Majestic Hotel. · 

,Q. Whereabouts, Atlantic City1 
A. Atlantic City, yes. 
Q. Was Kolmetzky there at the time you say 

changes were made 1 
A. Yes, he helped us dope that stuff out. 
Q. Now, you don't know anything about offering 

these iplans to va:rious contractors for bidding 1 . 
A. No, I had nothing to .do with that. -JO 
Q. When did you first know that Kolmetzky was 

to be the contractor1 
A. When 1 Oh, I don't know, that I cannot say. 
Q. Do you know or did you know the day the con-

tract was signed 1 · 
A. Well, naturally. 
·.Q. You did know it that day1 
A. Yes. 
Q . . Did you know it before that1 
A. Before that 1 No. 20 
·Q. You didn't know it until the day the contract 

was signed 1 
A. Well, I might say a few days before I ·think 

he told us it was going to be his job. 
Q. So that a few days before the contrac,t was 

signed you knew Kolinetsky was going to be the 
contractor.1 

A. Yes. 
Q. Now, had the contract been signed when these 

changes were made 1 30 
A. Surely. · 
'Q. How . did Kolmetzky get a set of plans · with-

out that change being shown on them 1 
-·A. These were the first set of plans I made befo,re 

I made these changes. See the point? 
Q. I understJlncl that. 
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A. That is how he got these. Does that answer 
your question 1 

Q. Did you make the application to the tenement 
house board 1 

A. Yes, sir. 
Q. When did you make it 1 
A. Around-I cannot tell you off hand. I could 

easily find out for you. 
Q. Well, was it before the contract was signed? 

l () A. I don't remember-well, most likely. 
Q. What is that 1 
A. Most likely. 
Q. You knew the tenement house requirements as 

to three-family apartments 1 
A. Yes, sir, sure. 
Q. Is the difference between these plans here, 

those white plans sufficient to bring it within the 
tenement house law1 

A. You couldn't build according to these plans if 
20 there is a tenement house la.w. 

Q. That is what I am asking you. These do com-
ply with the ten em en t house law 1 

A. Yes. 
Q. These do not 1 
A. These do not. 

Mr. Cole : Of course ''these'' and ''these''' do 
not mean anything unless you show what he is talk-
ing about. 

30 Q. Did you have blue-prints made of the plans 
that were offered in evidence 1 

A. You must have two blue-prints for Newark, 
one to them and one to return to you. 

Q. Did you see the plans that were on this joh1 
A. Surely. 
Q. What _ plans were they! 
A. These here, 
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Mr. Cole: The white ones. 

The 1Vitness: Those white ones. 
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Q. Were the white sheets themselves the blue-
prints 1 

A. Blue-prints of the white she.ets. 
Q. Who drew this contract 1 
A. H. H. Finkelstein, on Virginia A venue. 
Q. Is he a lawyer1 · I() 
A. Notary public, I think. I don't know what he 

is, real estate man or notary public. 
Q. How did Mr. Kolmetzky get this set of plans-

the set of blue-prints that he has offered in evi-
dence 1 

A. When I first made my first origina1 drawing I 
made blue-prints of that and that is how he got 
these blue-prints. 
. Q. Did you see to it that the building permit was 
issued for this job 1 20 

A. I explained that before. He took these-he 
took a permit out on these blue-prints in order to 
save time. He can tear down the building as much 
as he can but when it comes to the construction of a 
tenement house he must have a. permit. 

Q. Now, this filing of the blue-print plans that we 
have here-did the filing of the blue-print plans 
that we have here now save him any time 1 

A. Oh, yes. 
Q. Did he make application for a permit before · · 

the contract was signed 1 30 
A. You can see that in back of the sheet. 
Q. I am asking you. 
A. That I don't know. You can see that on the 

back of the sheet. 
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'.\'Ir. Cole: Well, take it off and look at it. 

rrhe Witness: ·The.re you are, eleventh month 
5-24. 

Q. All right. So that these plans wer_e filed with 
the building department, the plans of wluch we haye 
a blue-print, on the very day the contract was 
signed? 

10 A. Yes, sir. 
· :Q. Is that eorrect 1 

A. Yes, sir . 
. Q. A:µd you and Kolmetzky had .a discus~ion 

about filing the.se plans in preference to the revised 
plan because it would save time? 

A. Yes. 
Q. And yet you say at the ti~e the co~tract -:vas 

signed you had there a blue-print of this revised 
plan? 

20 A. Yes. What of it? 
Q. All .right. If you ha.d a copy of the revised 

plan --
A. ·Ye.s. 
, Q. -there on the fifth of November --
A. Yes. 
,Q. - _will you explain to -me why you saved any 

time in filing the plan that you did file in city hall 
instead of the true plan which you say was there. 

A. Y o·u see why? I didn't have a stamped plan 
30 from Newark. You cannot take a. permit .withqut 

· having a stamped plan from Newark, approved .plan 
from Newark. . See the point? 

Q. You explain this. 
A. :If I didn't have a true plan from Newark I 

coufdn't get a permit out to put an apartment ho_use 
up, or he couldn't. Therefore, in order to save time 
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~he laborers could tear down required parts and he 
took out a permit on this without being an apart-
ment house, in order to take a permit out, and then 
you can file yo1;1-r amended plans with the building 
department whwh I think he did. I a.m not sure 
about that. 

Q. You have not found out about that? 
A. No. 
Q. Now, why-where have these plans been all 

the time since you had blue-prints made of them 1 I 0 
A. In tny office. 
Q. They have been in your office all the time 1 
A. Yes. 
Q. And this plan, as you say, is now revised? 
A. Yes. It will check up. 
Q. Checked up, you say, with this plan? 
A. Surely. 
~- Now, were the additions that Kolmetzky 

pointed out made-these additions to the blue-print 
_r1an that he has marked in red, those same addi- 20 
fabns would appear on this plan, isn't that true? 

A. If I make a blue-print of this, you mean? 
Q. Yes. 
A. And make all those red marks? 
Q. Yes. · , , : 
A. Not a.II; not all. 
Q. Which change that Kolmetzky had pointed out 

would you say would not be there? 
A. This one here and --
Q. All right. You point to two partitions that 30 

you say would not have been extra work if Kolmet- · 
zky had been working from this white plan, is that 
correct? 

A. I don't say that. All in all it has about four 
partitions in the whole place. I just took up two. 
If that is the case I don't know how many he has 
altogether. 
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Q. Now, how much prior to the execution of that 
contract did you furnish Kolmetsky with a copy of 
these plans~ 

A. Which plans~ 
Q. Of these revised plans that you say you pre-

pared 1 
A. How much prior to the execution of the con-

tract 1 
Q. Yes. 

: j i I A. It must have been a few days, I guess. 
Q. Do you know what day November 5 fell on 1 
A. No, sir. 
Q. You don't know that 1 
A. It was a week day I know. 
Q. Did you ever give a copy of this basement plan 

to Kolmetzky 
A. Sure. 
Q. When did you give it to him 1 I say when did 

you give it to him . . 
·120 A. When r It must have been about maybe the 

twenty -fourth or twenty-fifth or something around 
that time, of October. 

Q. The twenty-fifth or twenty-fourth 1 
A. Around that time, about that time. 
Q. You are sure about that 1 
A. Yes. 
Q. Is that it 1 
A. Yes, to the best of my knowledge . . 
Q. Now, did you give him a copy of the other two 

: r
0
· floor plans at the same time 1 

> A. That I don't remember. 
Q. Well, did you give him the basement floor plans 

first~ 
A. That I don't know, I don't remember that posi-

tively. 
Q. Did you give it to him altogether 1 
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A. I cannot say that. I don't know. 
Q. You don't remember 1 
A. No. 
Q. But you do remember you gave him this first 

floor plan around the twenty-£ ourth or twenty-fifth 1 
A. You mean the basement plan~ 
Q. I mean the basement plan, yes. 
A. Yes. 
Q. Now, 1fr. Brown, what does this date on Ex-

hibit Dl mean 1 You have up in the corner 10-17-24. 10 
What does that mean~ 
. A. That _is when I completed the original draw-
ings. 

Q. That is when you completed the original draw-
ing. Will you tell us what the date 10-30-31 means 
on that1 -

A. That must have been after the twenty-fourth. 
Q. So that those plans were dra,vn after the 24th 1 
A. That is right. 
Q. And you say it was on the 24th that you gave 20 

him that plan 1 · 
A. Well, I don't say positively. Thereabouts I 

told you-thereabouts. It may be a few days be-
fore that. I don't know. 

Q. One thing is certain in your mind and that 
is that this basement floor was not drawn at the 
same time as the other plans 9 

A. · That is right. 
Q. That much is true 1 

The Court: Was that drawn on the day that the 30 
contract was executed 1 

/ 

The Witness: Whenever I fini,sh a plan I mark 
the date on it. 

The Court: Do you know the qate the contra.ct 
was executed 1 
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The Witness: , November 5. This is the 30th of 
October. 

The Court: And the contract was executed No-
veruber 51 

The Witness: Yes. That means we had to work 
on this before the 30th. We spoke about this here 
basement plan way before the 30th of October. 

Q. You mean Kolmetzky gave you a price on the 
basement way before he knew what yo-qr plan wa,s? 

A. Sure. 
Q. He did, eh f 
A. Yes. He was there to work with me. He knew 

just where the partitions were going. 
Q. Now, then, Judge Cole examineq yo-q_ about 

this pink slip. 
A. Yes, sir. 
Q. Where was this pink slip made up f 
A. In Mr. PeUicoff 's house. 
Q. Ai1d at that time Kolmetzky was there with 

you discussing these extras, was he not? 
A. Yes; yes, sir. 
Q. You were entirely familiar with this job, were 
' . . t °l you no,. 
A. Fairly well, yes. 
Q. Well, no "fairly well" about it. You were en-

tirely familiar, weren't you? 
A. Yes. 
Q. You were the superintending architect, were 

you1 
A. Supervising architect. 
Q. Yes, supervising architect. Now, where does 

it say on here about tile in the rear of the vestibule? 
Right there, does it not? 
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A. Yes, sir. 
Q. Well, if you know now and are able to testify 

that Kolmetzky was supposed to put ·the tile in the 
rear of the vestibule as a -part of his contract --

·A. Yes, sir. 
Q. -why is it you made a note of it "? 
A. Kolmetzky claimed these here extras. See 1 

And I wrote them down what he was claiming. That 
is all I did. These are only the things he claimed; 
that is all. ·rt is not what I say is an extra. Tt is HI 
'What he claims to be an extra. 

Q. Didn"1t you know right offhand that it was 
,an extra? 

A. Don't think it is only one job I handle a day. 
I can't remen1ber every job or every specification. 

Q. Well, you are remembering this , one very well. 
Didn't you remember it better at the time this list 
was made up than you remember it nowf 

-A. No. 
Q. You remember it just as well now as you did 2U 

at the time you discussed it? 
A. I studied the job over and got my bearings. 
Q. You had been around there? 
A. Yes, but that was an evening. I was tired. 

I just jotted down to see what I would do after 
and get my ·mind settled. 

Q. You gave this memorandum ·to 'Kolmetzky? 
A. Yes, sir, that is the stuff he would have to 

show •me. Then we would go over it together. That 
:Vas the wh~le ~hing. I nev:r saw that again. It 30 1s the first time I have seen 1t. 

Q. You seem to remember the circumstances of 
making it very well? 

A. Yes, I do. There were only a few meetings 
we had. I never saw him after that. 

Q. Isn't it a fact that I{olmetzky had to change 
the floor on the third floor, or half of it? 
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A. Not that I know of. 
Q. You don't know that 1 
A. No, sir. 
Q. Now, you said that Kolmetzky claimed four 

partitions and one closet on the second floor an_d 
you say that there should only be three; that it 
might arise that he was talking about the one plan 
and you were talking about another, is that truet · 

. A. Most likely-I won't say anything about that, 
IO about what you think or what he thinks. . . 

Q. No. If he was working from this blue-print 
there would be one more partition, wouldn't there 1 
Than what you would say was done as an extra 
under the white plan 1 

A. Yes. 
Q. You don ~t reniember whether there were two 

kitchens and the closet or not, do you 1 
A. I don't remember. 
Q. Do you know how many times he moved that 

20 boiler in the basement at the time 1 
A. Times1 
Q. Yes. 
A. Well, it must have been once. That is all I 

can think of. 

The Court: Let me ask you a question: was this 
plan ever on the job 1 

The Witness: The blue-print of that, yes, sir. 
30 

The Court: The blue-print of it 1 

The Witness: Yes, sir. 

The Court: Were there any blue-prints made 
from this ? 
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The Witness: Oh, yes. You must have blue-
prints made of it in order to get a permit from 
Newark. They have a copy of that there. 

• 

The Court: I understood that was the plan that 
was on the job. 

The Witness: No, that was the plan they took 
out a permit on in Atlantic City in order to save 
time. I 0 

Q. Also the plan Kolmetzky said was on the job. 
That is also the plan that Kolmetzky said was on 
the job1 . . 

A. Yes, the job couldn't go on unless you had a 
blue-print of this. 

Q. What1 
A. The job co'uldn 't go on unless you had a blue-

print of this. There was a stop notice placed on the 
job when he didn't have a blue-print of it. See.? 20 
From Newark, because I didn't get my own re-
turned yet. You see the point? 

J\ir. Cole: We are going to produce the blue-
prints. They are in the hands of somebody else now. 
They ,vill be here tomorrow. 

Q. Now, you said the water pipes that he claimed 
were extra were required by the contract? Well, 
didn't he put an extra bathroom in? 30 

A. Well-he means extra water pipe. I don't 
know what he recalls of it. 

Q. Well, didn't he put an extra bathroom in? 
A. Extra bathroom? You mean a toilet on the 

first floor? 
Q. I don't know where. I am asking you if he 

didn't put an extra bathroom in? · 
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A. I don't remember that. 
Q. You don't know whether he put an extra bath-

room in or not? 
A. I am just a little bit filled up now. I don't 

remember. 
Q. Well, you straighten yourself out. 
A. I don't recall that at all. I don't remember 

the plan or the building. 
Q. Did you see an extra toilet? 

' l () A. An extra toilet 1 
Q. Now, if he put an extra toilet in he would have 

to run extra water pipe? 
A. A man woufd never --
Q. Now, wouldn't he? 
A. Yes, but that is no claim. 
Q. If that was put in as an extra the pipes o"f it 

would be extra, wouldn't they? 
~- But a man never figures that way, :Mr. Han-

stein. 
· 20 · Q. I am not asking you about how anybody else 

~gures. What_ I want to know if when a man puts 
1n an extra t01let he would not need to ·run extra 
water pipe? 

A. Yes, sure. 
Q. Now, you say he omitted from his contract ·a 

fire escape? · 
A. Yes, sir, third floor. . 
Q. Third floor. It does not appear on the blue-

print plan that we have at all, does it? · 
'30 A. No. 

Q. How far down was that fire escape to go, all 
the way to the ground floor or all the way to the 
ground? 

A. Yes. 
Q. All the way to the ground? 
A. Of course. 
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Q/ What is that? 
A. It must go or what is it good for? 
Q. It is not there now, is it? 
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A. , No, sir. 
Q. D'id you ever make any objection to Mr. Kol-

metzky that he was omitting it? Yes or no 1 
A. Yes, I did. 
Q. You did. Now, if that fire escape had been 

put on the third floor it would have c9me right down 
on this porch; that is on the side of the second floor1 10· 

Ai. That is right. 
Q. It would have come right on that wooden 

poreh1 
A,. That is right. 
Q_ •. And how were you to get from the wooden 

porch down to the ground according to your version 
of it? 

A. There is another platform leads -from that that 
goes all the way down. See the steps there? 

Q. This phrase "iron fire escape" was written 20 
when? 

A. When the · plans were made. 
Q.. Well, the plans were made on the 17th of Oc-

tober. 
A. Oh, ,I will tell you if it was rubbed out or not. 
Q. Oh, it was not rubbed out. It was written on. 
A. It always did have a fire escape on there orig-

~illy. . 
Q. What is that? 
A. Even the original plans had a fire escape. 
Q,. Original plans. Now, that is a blue-print of 3u• 

your original plan. Will you show us the fire es-
ea pe? 

A. Right there. 
Q,~ Th_at is-the fire escape t 
A:.:, Yes, sir, 
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Q. Is there anything to show that was to be a 
fire escape? 

A. There is a door which leads to that. 
Q. Well, what was it to be made of according to 

the original plan? • . 

11:r. Cole: Now, which do you call original? 

Mr. Hanstein: This. 

The Witness: Or that? I call this my original. 

Q. Well, we will call this the original for a minute 
and you say it was always on the original. Now, I 
ask you what it was to be made of according to that 
plan? 

A. It does say iron. It does not say wood or 
iron. 

Q. It does not sa.y it was to be made of iron and 
20 it does not say it was to be a. fire escape? · 

A. It acts as a fire escape. 
Q. I say it does not say it is a fire escape? 
A. Well, it is an outside stairway. That is all I 

can sa.y. 
Q. Is there anything in your specifications about 

an iron fire escape? 
A. No, sir. 
Q. What is that? 
A. I don't think so. 

30: Q. Well, now, will you verify that for us?. 
A. (Examining the specifications.) It does not 

call for any. 
Q. Does not call for any fire escape? 
A. No. 
Q. Now, referring to this white plan and the same 

feature of it, I will ask you if you can read the 
words that has been attempted to be erased 1 
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A. It says '' down to yard .. '' 
Q. What does it say before "down to yard?" 
A. What did you say? 
Q. What else qoes it say? 
A. That is all. You see? You can see through. 

'' Down to yard.'' 
Q. '' Down to yard;.'' nothing about what it is 

made of? 
A. No. 
Q. You never heard of a wooden fire escape, did ] O 

you? 
A. Oh, yes. 
Q. Did you? 
A. Yes. 
Q. Now, among the items that you say Mr. Kol-

metzky should allow a credit for, was a back porch 
that was two foot narrow. Will you look at the 

' credits allowed on that bill of particulars and see -
A. Yes, $35.00. 
Q. He allowed a credit for two feet on the back 20 

porch, didn't he T 
A. Yes. 
Q. Did he allow a credit for the glass in the liv-

ing room? 
A. Yes, $12.00. 
Q. Did he allow a credit for the two thirty-gal-

lon · tanks? 
A. $40. 
Q. He allowed credit for these items? 

· A. Yes, he was very nice about that. 
Q. Where is there a reference in these specifica- 3u 

tions to the roof? 
A. There. 
Q. The plans you say call for what kind of a roof1 
A. Asbestos shingles. 
Q. Plans call for asbestos shingles. Now, will 
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you read me- read so the jury gets this-what is 
typewritten there about the roof under the specifica-
tions 1 

A. That is not fair. 
Q .. You read me what is- typewritten , and - I will 

let you read when you get through what. is writ-
ten in ink. 

A. "Cover entire surface of root with four-ply 
roofing felt and gutters five-ply; all to be Barrett 

IO! felt and crushed slag and laid in accordance with 
the Barrett specifications and guaranteed for period . 
of ten years against leakage, and approved ten-year 
guarantee acceptable to the owner furnished at com-
pletion.'' 

Q,. Now, that much of• it would.relate to a -flat roof 
and , not a pitched roof 1 

A. Yes, sir. 
Q. And . you say that is the only work or roof you 

would use --
20, A. Such a specification. 

Q. -such a specification on. Now, . there -is,. wr,it ,.. 
ten after that in ink something about shi11gles 1 

A. Yes, sir. 
Q. Read what ·is written in ink. 
A. Roofing to be asbestos shingles; 
Q. And , who wrote that ,1 
A. I did, and at the same time I put a - par ,en-

thesis around this here roofing which I just" read, 
meaning to omit: what. I just read: That is · the 

iO, fel_t and slag on the _roof, and put in the asbestos 
· ··shingles. See the point.1 

Q. Is that what is meant 1 
A. Yes. 
Q. Did , anybody else besides you know what it 

meant? 
A. , I suppose Kolmetzky knew it. 
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Q. You suppose he did? 
A. Yes. 
Q. You saw this slag roof going on . ther .e 1 
A. I did. I asked him • what was the matter. Ile 

said Peliicoff wanted . something else. 
Q. This plan calls for a hip roof 1 
A. Yes. 
Q. When did y.ou cross out. this part that you 

wrote in 1 
A. I didn .'t cross that. out. l (,Ji 

Q. Well, do you mean to say that you turned to 
a contractor a . specification that provided for , both 
a shingle roof and a slag roof 1 

A. No. I said I crossed out this here typewriften • · 
part, which meant slag roof, before the contract was 
made, and put in asbestos shingles. 

Q. You crossed that. out before the contract was 
made1 

A. Yes, sir. 
Q. Now, let the jury see how that is crossed out. . :() , 
A. The parenthesis around the typewritten • par ,t. 
Q. This line ar ,ound the typew.ritten part means-
A. Means omit. · 
Q .. Means to omit 1 And who struck out. --
A. I didn't strike that out. 
Q. Who struck out asbestos shingles 1 
A. I wrote it. 
Q. And you don't know who struck it. out1 
A. No. 
Q. Do you mean that you put this line around the 30.,, 

typewritten part -1 
A. I put that · line . in there. 
Q. You .put. tliat line in there but you .didn't -strike 

out this "to be asbestos shingles1" 
A . . No, sir .. 
Q. And it is your version . that this was to be as-· 

bestos and . shingles f 
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A. Yes. 
Q. Did you ever keep the-did you ever get a 

copy of this specification, you yourself 1 
A. I gave them all to Judge Shinn. 
Q. Suppose you get your copy of those specifica-

tions. 
A. (Mr. Shinn hands paper to Mr. Hanstein.) 
Q. Is this your copy of the specifications 1 
A. Now --

) () Q. I ju~t asked you if that is your copy of the 
specifications 1 

A. Yes-that is not the specification for this job 
now, because it is not complete until I put those 
changes on there. See the point 1 

Q. You were the superintending architect or may-
be you call it a little different than that. 

A. Call it whatever you want. 
Q. You were the architect who was to see that 

Mr. Pellicoff got all that was corning to him were ?O ' "' you1 
· A. Yes, sir. 
Q. And in order to do that you had a set of the 

specifications that related to this contract didn't 
' you? · You certainly had to know what they were. 

A. Not necessarily. His specification on the job 
would be good enough for rne. . 

Q. You mean to say that you did not have a copy 
of the$e specifications in your office 1 

A. Not up to date. 
30 Q. What do you mean by "up to date1" 

A. With all the required changes which go into 
the contract. For instance, I will malrn a specifica-
tion of a job which goes out. I will have a specifica-
tion as a job goes out. In comes some changes. 
Every job has some changes before it is completed. 
Now, when the changes come in before the contract 
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is signed I change those several specifications after 
the signing of the contract to comply with the agree-
ment. See that 1 

Q. Yes. 
A. Therefore, these here I found were in the bot-

tom of my drawer, not even put together, just clips. 
Y 0:1 see th_e point 1 And we had to get some specifi-
cations going and I got those, that is all; but they 
are not up to date to comply with the regular agree-
~ent specifications, because the agreen;ient specifica- I() 
t10ns has the marks required according to the agree-
ment. · · 

Q. So that ' you are perfectly willing to mark 
things in specifications and let Kolmetzky have it 
without keeping a copy of it yourself 1 

A. Yes, sure. 
Q. That is right. When did you write in here re-

ferring to asbestos shingles 1 
A. · That is not my writing. 
Q. Who did write it 1 20 
A. Don't know. 
Q. Well, was it ' written in there when you gave 

it to Judge Shinn? 
~- I don't know. That is not my writing, that one 

thing. I don't write like that. 
Q. Then if I understand you correctly the only 

copy of these specifications that you had --
A. Yes-- · 
Q .. -ar~u1:d your office when you were superin-

te1:d~ng ~his Job was a copy tha_t just had this type- 30 writing in Ko1metzky's and didn't have anything 
at all about asbestos shingles, is that right 1 
. A. The only specification I go by is the specifica-

tion on the job, that is all. 'Most likely Mr. Pelli-
coff had a set, too. 

Q. Then if I understand you your set of specifi-

• 
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cations that you produced in your office and gave to , 
Judge Shinn when this case came to an end · didn?t ·· 
have written in it "Roofing to be asbestos shin-
gles~" 

A. That I don't know. 
Q .. Well, you say you didn't write it~ 
A. I didn't write it. 

Mr. Shinn: I wrote that off the other specifica::-
1 o; tion. 

Mr. Hanstein: Judge Shinn says he wr.ote 
'' Roofing to be asbestos shingles.'' 

Q. Was the specification that you have in here 
just above the typewritten matter the thing that we 
have referred to~ 

A. That is right. 
Q. And according to your theory of it . if : this 

20 building was to have a roof of asbestos shingles on 
it and Kolmetzky didn't put it on, he did : the work 
a thousand dollars cheaper than . the thing originally 
contemplated~ 

A .. What is that, thousand dollars cheaper~ N.o-
body got credit for it so far. 

Q: I understand that, but he saved a thousand -dol-
lars on the job, d1dn 't he~ 

A. Most likely he did. 
Q. If this was to be a shingle roof and he got 

30 away putting on a slag roof he saved a . thousand 
' dollars~ 

A. Yes. 

(Witness withdrawn for the present.) 

• 
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(BERN ARD PELLICOFF, recalled. 

1Re-examina tion. 

!By 'Mr. Cole: 

· Q. Are you hard of hearing~ 
-A. 'Little hard of hearing, yes. 
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Q. What have you got to say to the jury about l 0 
any work that Mr. Kolmetzky was to do in the base-

"ment under your contract for $14,500~ 
A. In the basement the contract was-the agree-

ment was for him for the building on the top 111 
the house-$12,500, but after we went --

·Mr. 'Hanstein: I think I must object to it because 
apparently he 1s relating something that preceded 
this contract. 

20 
Mr. Cole: ·No, it will be an explanation of why 

the work in the basement was not done under the 
plans that we contended for. 

The Court: Proceed. 

Q. Now, speak slow so the jury can understand 
'you. 

A. We made the arrangement with him for $12,500 
to remodel the house. Then we went downstairs 30 
:before we went to make the agreement. We went 
antl ·me and Mr. Brown and I{olmetzky-we went 
downstairs in 'the basement. We started to look 
·around and ·Mr. l(olmetzky, or I don't Temerriber if 
Mr. Brown, said: "Why don't you make an ·apart-
ment in here 1" Of course, I told them I didn't have 

. . . :...-



17 4 Bernard P ellico ff-Direct 

no money. I said: '' How much will you charge me 
for making an apartment in here, so many rooms 1" 
They looked it up · and measured it up and he and 
Mr. Brown, both of them, and he said, '' It will cost 
you two thousand dollars.'' Then we went to Mr. 
~•inkelstein and made the agreement $14,500, and 
the agreement I think is put in what extras he will 
have, I shou1d pay him, and what will be our-- . 

Q. Never mind about that. Now, you put that 111 
I () $14,5001 

A. Yes. 
Q. Did you ever see a plan for the doing of the 

basement work 1 
A. Yes, sir. 
Q. Did you see a blue-print? 
A. A b1ue-print, yes. . 
Q. Now, here is what seems to be a blue-print of 

the plan for the basement work. Will you look at 
that and say whether that shows what you and 

20 I{olmetzky agreed might be done in that basement ? 
A. Yes.' That is 'the plan which he agreed to do. 

Mr. Cole: I offer that in evidence. 

(The paper offered is received in evidence and 
marked as an exhibit for the defendant Dl0.) 

Q. Now, nothing was done in the basement, was 
there? 

;o A. Nothing done. . 
Q. Now, did you have any talk with K?l1:1etzky 

about chanO'ing the roof, the roof of the bu1ld1ng? 5 
"Wh A. Yes. Mr. Kolmetzky told me, Y, you 

should make a flat roof. It will cost you much 
cheaper.'' 

Q. Cost you much cheaperi 
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A. Yes. I said: "All right, let it be a flat roof, 
if it will cost me less, let it be a flat roof." 

Q. Well, did you agree to change it? 
A. Yes, sir. 
Q. Did you have any understanding wiith him 

a.bout what allowance was to be made to you for the 
change? 

A. No, sir. 
Q. Was there any talk about it at all? 
A. He told me he don't know exactly, he will 10 

figure out how much it will cost me cheaper. 1 

Q. What kind of a roof were you to get according 
to the plans and specifications ? 

• 
Mr. Hanstein: I think they speak for themselves. 

Mr. Cole: I suppose that is so. 

Q. What was the stage of the work-how far had 
you gone when you and I(olmetzky discussed or 20 
talked about changing the roof from asbestos to 
what you have got ? , 

A. What do you mean? I don't understand. 
Q. How far had the work of making these altera-

tions gone along or progressed when you and Kol-
metzky talked about changing the character of the 
roof1 

A. I can't remember exactly but I think some-
where in the middle of the work. 

Q. In the middle of the work? 30 
A. Yes. 
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November 4, 1926. 

( Trial resumed pursuant to adjournment.) 

BERN ARD PELLIOOFF, recalled. 

Cross-examination (resumed). 

By Mr. Hanstein: 

Q. Mr. Pellicoff, I show you check to the order 
of Mr. Kolmetzky in the sum of $200, dated No-
vember 7, 1924, which has been marked D7, and I 
want you to tell me if you denied when you were on 
the stand that that check had been given by you in 
exchange for a check that Kolmetzky gave you 1 · 

A. I don't remember I should give him change 
20 for a check-change a check for him. 

Q. Do you r en1ember ·that you ever exchanged 
checks with him 1 

A. I don't remember such a thing. 
Q. You never changed checks with him 1 
A. I don't remember I should change checks with 

him. 
Q. Did you ever owe him money for which you 

would make-did he ever owe you money for which 
he would have given you a check 1 

30 A. Not in that time. 
Q. Did he ever owe you money before that time 1 
A. Yes. He owed me $200 in that time. 
Q. What1 
A. $200 was coming to me from that time. 
Q. When was $200 coming to you from that time 1 
A. From that time when he took the agreement, 

Bernard Pellicoff-Cross _ 179 

when he took the job, $200 coming to me from him 
. before. 

Q. He owed you $200 before that1 
A. Yes. 
Q. What for1 

· A. I loaned it to him. 
Q. You loaned him $2001 
A. Yes. 
Q. Well, did this check have anything to do with 

that $2001 l 0 
A. I don't think so, no. 
Q. Do you say that this check here was on account 

of the contract price 1 
A. That check what I give to him, I loaned him 

$200 because before-not on the 7th, it was before 
he took the contract, about two or three weeks be-
fore. 

Q. But this check here you say was in payment of 
the contract price 1 · 

A. This check was in pa·yment of the contract 20 
pnce, yes. 

Q. Well, what is that check for1 
A. ,Vell, this was November 12th. 
Q. All right. This check that I just show you 

is dated in November 12th, to the order of B. Pelli-
coff, for the sum of $200 and signed by Harry Kol-
metzky, and endorsed '' B. Pellicoff. '' Is that your 
signature1 

A. Yes, sir. 

Mr. Hanstein: Mark it for identification. · 

(Paper referred to is marked as an exhibit for 
identification for the plaintiff P12.) 

Q. Do you still say that this check was not given 

.· . 

30 
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to Mr. Kolmetzky in exchange for this check of the 
12th1 . 

A. (No answer.) 
Q. Didn't you two men exchange these two 

checks1 
A. I never exchanged checks with him. 
Q. All right. Why did he owe you that $200 on 

November 12th 1 
A. Because I loaned him the money before. 

10 Q. You had loaned him money before 1 
A. Yes. 
Q. Hadn't he paid you that back1 
A. That must be the check that he paid me. 
Q. You are not sure about it 1 
A. I don't remember. 
Q. Now, you loaned him $200 before that. I show 

you a check dated May 14th, 1924, to the order of 
B. Pellicoff for $100, signed Harry Kolmetzky, and 
I show you a check dated May 30th, 1924, to the or-

20 der of Pellicoff for $100 signed Harry Kolmetzky _ 
A. Well 1 
Q. I vvill ask you if those two checks are endorsed 

by you 1 
A. Yes, sir. 

:lYir. Hanstein: Let us have those marked for 
identification. 

(The papers referred to are marked as exhibits 
30 for identification for the plaintiff P13 and P14.) 

Q. You said that you had loaned him $200 before 
you entered into this contract 1 
· A. I loaned him many times, every week or every 
two weeks. He used to come to me to loan him 
money, a hundred dollars, one hundred dollars. 

Q. Weren't these two checks that we have just 
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offered in evidence and marked rather for identi:fi-
cation-weren 't they in payment of the $200 he 
owed you1 

A. On them $200 separate $200. 
Q. They were in payment of the $2001 
A. Not --
Q. Now, what was this check given to you for 1 
A. That is for the same thing. He loaned $200 

of me. 
Q. How many times did you lend him $2001 
A. I loaned about fifteen or twenty times or more; 

two years straight. He used to come every two 
weeks or every week to loan money from me. 

Q. Let us boil it down to this: do you still insist 
that this check of November 7th for $200 which Mr. 
I(olmetzky said was merely an exchange of checks-
do you still insist that that check of $200 is in pay-
ment of your contract1 

A. Positive. 

10 

Q. And you don't say that it was in payment of 20 
this check1 

A. No, sir. 
Q. All right. Now, Mr. Pellicoff, did you get an 

order from the architect for the payment of that 
$2001 

A. I don't remember. 
Q. You don't remember whether you had an order 

or not. Do you know if this order here which you 
have offered in evidence, which is dated November 
7th, and is, of course, two days later than the con-
tract-do you know if that is the first payment you 
made to Kolmetzky under that contrac.t 1 

A. Well, that is the first payment. 
Q. That is the first payment you made under the 

eon tract 1 
A. Yes, sir. 

' 'I 
I : ! 
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Q. And that is for $86.50, isn't it f 
A. Yes, sir. 
Q. Now, at the time you asked Mr. Kolmet~ky to 

bid on this contract, did you show · him a copy of 
the plans and specifications f 

A. Yes, sir. 
Q. And wllat plans did you show him f 
A. The blue-print. 
Q: Are these the blue-prints that you showed him? 

J Q A. I don't remember. I cannot tell the differ-
ence. 

Q. You don't know the difference between them? 
A. I am not experienced on plans. 
Q. How many sets of different kinds of blue-

prints did you ever see for this job? 
A. I don't know. I don't remember how many 

. kinds. 
Q. Well, you remember-you were around this · 

work all the time, weren't you? 
20 A. I was every day there. 

Q. And you knew the kind of building you wanted, 
didn't you? 

A. I knew according to the architect made the 
plans. 

Q. Well, he made the plans under your direction, 
didn't he? 

A. Yes. 
Q. Are these the plans that the architect prepared 

for you? 
30 A. I don't know if this is it or not. I cannot tell 

the difference. 
Q. You ·don't know the difference between this · 

set of plans and the set of plans that Mr. Brown 
now says the work was done under? 

A. I am not much experienced on the plans. 
Q. You don't know ::iuything about that! 
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A. No. b'd 
Q. Did you have any other contractors to i on 

this work? 
A. Yes, sir. . 
Q. Did you give them plans from which they could 

hid? 
A. Yes. 
Q. Do you know which set of plans you gave 

these other contractors to bid on? 
A. Then what I had from the architect I give 10 

to them. . . d 
Q. Didn't you know that your archite .ct change 

the plans that he first drew? Didn't you know that 
your architect changed the plans after he first drew 
them? . 

A. I don't know. 
Q. Didn't you know that he did it? 
A. I don't know nothing about that. . . 
Q. Do you mean to say that yo~ are going into 

this building operation not knowing wh:ther the 20 
plans were for a building as you wanted it or not? 

A. I am not experienced in the plans. I told you 
I told the architect. 

Q. You don't have to be experienced in plans to 
know whether the plans suited you. 

A. I told the architect I wanted him to make plans. 
I don't know how he did it. 

Q. Do you know if the plans showed two apart -
ments on the second floor or one? 

A. Two. 30 
Q. Showed two? 
A. Two. 
Q. And did the plans that you gave these other 

contractors to bid on show two? 
A. Same thing, two apartments. 
Q. Two apartments f _ ,.,.. .1 
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A. Yes. 
Q. Did you ever see the plans on the job 7 
A. The builder had the plans but I didn't tako 

care of them. I didn't look on the plans. 
Q. You never saw the plans 7 
A. I never looked at the plans. 
Q. Did you give Mr. I{olmetzky copy of the speci-

fications when you gave him the plans 7 
A. Yes, sir. 

IO Q. How many pieces were there to the plans when 
you gave them to him 7 

A. What7 
Q. How many sheets were there to· the plans when 

• you gave them to Kolmetzky to bid on 7 
A. I don't remember. 
Q. You don't remember ,vhether there were two 

sheets or three sheets7 
A. I don't remember that. 
Q. You don't remember that. Did you make any 

20 objection to Mr. Kolmetzky as the work progressed 
that he was not building according to the plans 7 
You never objected that he was not building the 
building according to the plans 7 

A. I never told him anything. 
Q. Well, you told hiin to put on some extra work, 

didn't you 7 
A. I told him to make them two rooms to build 

upstairs, them two rooms I told him, and I asked 
him how much it will cost. He told me $200 or $250. 

~O Q. Well, did you tell him to do some other extra 
· • . work besides that 7 

A. To build the closet in the front room down-
stairs. 

Q. They are the only extras you ordered 7 
A. That is all I ordered. 
Q. Didn't you know that he made a great many 

more extras than that f 
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A. I didn't order that. I used to come in there 
and many times I heard that the manager here-
that carpenter-had an argument with him. The 
carpenter said to him: "Mr. Kolmetzky, that will 
be wrong. That won't suit,'' when they started to 
work, and he started an argument with him and 
they tore it down and made it over. But I didn't 
know what to do or what they were doing. 

Q. Now, the only extras .you say you recall were 
the two rooms and a closet 7 I 0 

A. Yes, sir. 
Q. They are the only two rooms you know about! 
A. That I ordered them, yes, sir. 
Q. You are sure about that 7 
A. That is what I remember, I told you. Maybe 

I don't remember. 
Q. Now, there were, in fact, many other extras, 

weren't there 7 
A. If they made themselves I don't know, the car-

penter -- 20 
Q. Weren't you there every day7 
A. Yes. 
Q. And you saw these changes being made from 

the plans, didn't you 7 • 
A. Not-I don't know from the plan or not, but I 

know what I told them to do. Then another extra 
I know it-he moved a partition in one room and I 
come in and said that that room will be too small 
and I told hin1 to move the partition. 

Q. They are the only extras you remember 7 30 
A. Yes, sir. 
Q. Don't you know that that whole re-arrange-

ment of the staircase was an extra 7 
A. The what7 
Q. The re -arrangement of the staircase was an 

extra, didn't you order that done 7 



J() 

-20 

30 

ld6 Bernard Pellicoff-Cross 

A. No, sir. I didn't order that. 
Q. Did you know it was done? 
A. I know the steps were made, of course, when it 

is done. 
Q. Didn't you know that the steps were made dif-

ferent from the plans? 
A. I didn't know that. 
Q. You didn't know that? 
A. I don't know that. What was on the plan --
Q. Is there a. staircase in the center of the bui,ld-

ing, or over on the side? 
A. On the side. 
Q. Well, do you know where the plans called for 

the staircase to be? Do you know where the plans 
called for the staircase to be? 

A. I didn't notice. I don't kriow. 
Q. You don't know? 
A. I heard him say something but I didn't see 

on the plans. 
Q. Well, could you tell if you looked at the plans 

now? 
A. I don't know. Maybe if you show me. 
Q. Well, there they a.re. These a.re the plans. See 

where the plans call for the staircase to be? 
A. Search me ! I don't know where the steps 

are. I don't know what is in here. I cannot tell 
anything. 

Q. You don't know anything about this plan? 
A. No, sir. 
Q. Did you know that the staircase was built right 

here once and was ta.ken down by your order? 
A. It was built? 
Q. The staircase was built from the first floor to 

the second floor and was right in this point in your 
building and that it was taken down afterward and 
put over on the side? Did you know that? 
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A. The steps were built where? 
Q. Where I pointed on this plan that 1s 1n evi-

dence. 
A. Where is it? Where? 
Q. This, right here where I am pointing. 
A. Whether it was in the middle of the room-I 

don't know what it is. 
Q. You don't know that the staircase was ever 

built in the middle of the building, do you 1 
A. Never was built in the middle. 
Q. Never was. You were there every day? 
A. Never was built in the middle of the steps. 

' 

Mr. Hans~ein: . I think that is all, Mr. Pellicoff. 

Re-direct examination. 

By Mr. Cole: 

10 

Q. Can you read architect's plans and understand 20 
them? 

A. I can read but I don't understand from the 
plans . . 

Q. Did Mr. Kolmetzky talk to you about arbitrat-
ing this case? 

A. About what f 
Q. Did Mr. Kolmetzky talk to you about having an 

arbitration of this matter? 
A. He did, but when? 
Q. When was it? 30 
A. It was about four weeks from now. I passed 

by on Virginia. Avenue and he was in Finkelstein 's 
office and he came out from there. It was about 
four-not more than four weeks. 

Q. Was that the first time he talked to you? 
A. Yes, sir. · 

.• .:...-
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Q. That was after this suit was brought 1 
A. Well, it is four weeks only. . 
Q. Now, had Kolmetzky ever done any work for 

you before he did work under this contract of No-
vember, 19241 

A. If he did work for me before this 1 
Q. Yes. 
A. Yes. 
Q. Where did he do work for you 1 
A. At the Majestic Hotel. 
Q. Then you had business relations with him be-

fore November, 19241 
A. It was 1923 or 1922; I don't remember. A year 

before or two years before. 
Q. Now, these two checks for $100 each that have 

been shown to you, they were before this present 
contract, weren't they1 

A. That was before, long before. 
Q. That is what I said, long before. 
A. I can prove I got checks against what I gave to 

him. I got those checks in my office. 
·Q. Now, who paid for the Ruud heaters in this 

house1 
A. I did. 
Q. And whom was it you paid 1 
A. To whom1 
Q. Yes. 
A. To . the Ruud. 
Q. For the Ruud heaters whom did you pay1 
A. On the boardwalk, to the Ruud heater. 
Q. Do you remember the name1 
A. To the Ruud heater. 
Q. How much did you pay for the Ruud heaters 7 
A. Between five and six hundred dollars. I don't 

remember exactly. Five hundred. I got the bill 
somewhere. 
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Q. Here is a check dated June 1, 1925, to the 
order of L. ''Caspian'' for $168, and your check. 
What was that given for 1 

A. That was for the plumbing in the front room 
there and in that toilet. 

Q. Was that for the Ruud heaters 1 
A. No, sir. 
Q. Now, you said that he made some changes in 

the rooms and agreed to do it for $200. Just ex-
plain that to the jury 1 vVhat was it he was to do I 0 
for $200T 

A. I ask him what he will charge me, I want two 
rooms to build up three walls only to the house, to 
build up three walls-I don't remember exactly; 
8 by about 12 by 14. I don't remember exactly the 
size. And I asked him how much he will charge me 
before we started to build. He said "It will cost you 
about $200. $200 it will cost you a room." I said: 
"Alt right; go ahead." Then when he started to . 
build he had to tear off-he say '' It will cost $500." 20 
I said: "You told me $400," on account he had to 
tear up one room, the one room where it i~ built 
before, it is covered already and he had to tear up 
that roof. Then he said it would cost me $500, those 
two rooms. 

Q. Well, did you agree to pay the $500 for the two 
rooms1 

A. Yes. 
Q. Now, do you know how much he is charging 

you for that 1 30 
A. I don't know. He didn't give me a bill. 
Q. He never gave you any bill, did he 1 
A. No, sir. I told him to give me a bill for the 

extra work. I called Mr. Brown and called Mr. 
Kolmetzky in the house and I say: '' Mr. Kolmetzky, 
give me a bill for the extra work and I will pay you.'' 

• 
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He said he can't give me a bill. I say: "Why you 
can't give me a bill?'' He says: '' I can't give you 
a bill," he say, "You go pay off all the bills for 
the material and we will call it square." I said: 
"How I pay off for the material if I have no bill 
how much I owe you f If I have to pay for the 
material I will pay it, if ,I owe you so much,'' and 
he refused to give me a bill. About two or three 
times Mr. Brown was in ·my house and I called his 

• l () attention to give me a bill. 

Mr. Hanstein: There is no question pending. 

Q. Now, on this bill of particulars that Mr. Kol-
metzky furnished he has this i tern : two rooms at 
side front complete with radiator, heat and basin 
with hot and cold water, with a four-ply tar roof 
on it, $1,780. Now, are they the two rooms you are 
talking about ? · 

20 A. They are the two rooms; but no heat in on~ 
room and no water in the other room and no closet 
in one room. 

Q. Then that i tern is not · true ; they haven't got 
what he is charging you for-you haven't got what 
he is charging you forf 

A. No; I have not. . 
Q. What is it you have not got that he is charg-

ing for? 
A. He says with heat. . 
Q. Yes. 
A. And no radiator in one room and no water in 

one room and no closet in one room. 
Q. Is there any water in either room? 

• A. No; one is water; yes. 
Q. There is water in onef 
A. Yes, one. 
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. Q. And only heat in one? 
A. No heat in one and no closet in one. 

Mr. Cole: That is all. 

(Witness excused.) 

BENJAMIN BROWN, recalled. 

Cross-examination. 

By Mr. Hanstein: (Resumed.) 

191 

Q. Mr. Brown, you were around this job every 
day or practically so f 

A. About three times a week. 
Q. Do you know what plans there were on this 

job from which the contractor was working? 

rn 

A. Yes; I do. 20 
Q. I show you some sets of plans and ask you if 

these are the plans that you saw on the job? 
A. Not .these. 
Q. Never saw that one on the job ? 
A. I have seen it lying around there, but it is 

not the plans for the job. 
Q. I am asking you if you saw this on the job? 
A. Well, I cannot say that. 
Q. All right. Didn't see any of those plans on the 

job? 30 
A. No. It may have · been lying around there ; 1 · 

don't know. I cannot say positively these were the 
plans. · · 

Q. Did you ever see on this job any plans such as 
this revised plan that you produced here, the white 
paper? 

.,. .:....- .· 
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A. Oh, yes. 
Q. You have seen that plan there 1 
A. Oh, yes. 
Q. When did you ever see-whom did you ever see 

have it1 
A. I saw them lying around there. That was one 

place. I cannot recollect, iri fact, where; but they 
must have been there and that is all there is to it. 

Q. No, no. Did you ever see anybody on that job 
f'() with a copy of these plans which you produced on 

white paper 1 
A. I cannot recollect that ~t all. 
Q. Did you ever see a copy of the plans on the 

job 1 Any plans on the job 1 
A. Yes. 
Q. You saw plans on the job 1 
A. Yes. 
Q. And when you saw them who had the plans 1 

2 A. I think I{olmetzky and I were discussing it 
0 t· one 1me. 

Q. And do you mean to say it was a copy of this, 
copy of this white plan 1 

A. Yes. 
Q. It was1 
A. Yes. 
Q. Did you ever see this foreman who was here 

yesterday with any plans t 
A. I think-I don't remember. Maybe he had and 

mavbe he had not. I cannot recollect. I know I was 
·,(l tall~ing one time with Kolmetzky on the plans, as to 

what was to be done, and I think I instructed the 
man who was working-that is this Nugent-what 
to do. 

Q. And you say that you used a copy of these 
plans for your discussion 1 

A. That is the only thing you could go by. 
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Q. No, no. You say you did 1 
A. Yes. 
Q. Do you know if any of the sub-contractors ever 

saw a copy of these plans 7 
· A. I don't make up with those fellows. Of course, 

:. I go on the job; but what they are figuring on is none 
of my business. 

Q. Well, you had to approve what they figured; 
didn't you 1 · , 1 

· A. No, no. I didn't take any bids at all. . 1 
· i () 

· · -Q. Did you ever see ariy of the sub-contr~ctors 
working from these plans 7 

A. I didn't-I told you I don't mingle. It is 110:ne 
of my business. 

Q. I didn't ask you that. . Did you ever see any 
: of them with them t , 
. A. No. 
' Q. Will you , show me on this plan wh<~re the chirn-
111ey is supposed to be 1 

A. Supposed to be 1 20 
,, ·.Q. Yes. 

A. Nothing is supposed to be. 
Q. Now, what is it to be according ti) the plan~ 1 
A. Not a new chimeny. 
Q. Where was the old chimney snpposect to be 

according to those plans? 
A. The old chimney was here. 
Q. The old chimney was there 1 
A. Yes. , "' 

: ·,4 

Q. Have you got anything on that plan ~howing {l) 

. that that chimney is supposed to be changed? 
1 A. No, sir. 

Q. Have you got anything on those plans shc,,ving 
that the . chimney is to be changed? 

A. N·o, ' sir. 
Q. Nothing on either set of plans that shows that 

that chimney needed to be changed, is there 1 
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Q. Did it ever occur to you to say to him: "¥ ou 
don't need to move the heating plant?" . 

A. You are trying to go around what I am trying 
to tell you. I never mix into heating syst~ms. 
That is not my line. We usually get an exl:).ert . f~r 
that and leave it to the steam -fitting man if he 1s 
reliable. 

Q. So you left the advisab~lity of moving this 
heating plant to the steam-heating man 1 

10 A. Yes, sure. . 
Q. And if he thought it was all right to do it, 

that was all right with you? 
A. Yes; sure. . . 
Q. And if he thought that s1nc_e the chimney w.as 

moved he had to move the heating plant, you are 
ready to say that was all right to do? 

A. If he is a reliable man and I thought the m~n 
was reliable, why, I would give in to what he would 
say, yes. ·· . . 

2,0 Q. So you thought it was all right for him to ~ove 
the heating plant; is that right? 

A. If he would say so, yes. 
Q. Now, will you say that the moving of that 

heating plant over to this chimney as newly relo~~ted 
was a part of the original contract or extr(:), work f 

A. The specification calls for to l'e-arr~nge the 
present system as required. 

·Q. As required by what? 
A. You see, when you have --

30 Q. No, as required by what? 
A. Now, as I recollect there was~ talk about mov-

ing the heater itself and that is the reason I put ~hat 
in there. 

Q. Where was this talk? . . 
A. This talk was in Mr.-I think 1n that real es-

tate office over there, Finkelstein 's. 
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Q: When was this talk? 
A. When the agreement was signed. 
ey, Wha'.t was said when the agreement was 

eigned? What was said? 
A. We were going to move the boiler over. 
Q. Who said that? 
A. Kolinetzky said so. 
Q. Kolmetzky said he was g01ng to move the 

boiler? 
A. Yes. 10 
Q. Did you ask why? 
A. I think it was-why T They were going to 

make the lockers on one end. Where the boilers 
wer'e· they were going to make some lockers at that 
end. See? And showers; and that is the reason 
they were going to move that boiler over. 

Q~ And did you call it to his attention that there 
was no chimney over at the point where he expected 
to moye this heating plant? 

.A. That has nothing to do with it. 20 
Q. Tp.e chimney has nothing to do with this 1 
·fl:.. Because it is so near that you can easily tie 

to that old chimney. 
Q·. I thought you were not an expert on that and 

didn't claim any knowledge of that ? 
A. I know enough of that --
·Q. You did know that? 
A. I know that much, anyway. 
Q'. Did you know that the heating plant could stay 

wfrere it was and still operate from the chimney as .10 
you re-located it? Did you know that 1 

A. You were supposed to move the boiler. 
Q. Well, did you know that the heating plant 

would have worked all right from the location where 
it was originally? 

A.-Yes. 
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Q. You knew it would work all right; and when 
you saw them moving the heating plant you never 
told them that they were doing unnecessary work, 
did you 1 

A. Moving itf 
Q. When you saw them moving the heating plant 

over to the new chimney you never told them they 
were doing any unnecessary work 1 

A. I didn't see them moving it. 
IO Q. You didn't see them move it 1 

A. No. 
Q. Did you know that they did? 
A. Yes. . 
Q. How soon did you know it after the work was 

done? 
A. That I don't know. 
Q. You don't remember that, and you say you 

were over there two and three times a week 1 
A. Yes. 

20 Q. You never saw them moving this heating plant f 
A. No. 
Q. You saw them building a chimney, didn't you 7 
A. Yes. 
Q. Did you ask them how they were going to op-

erate that heating plant from that chimney? 
A. No. 
Q. Didn't make any inquiry at all? 
A. No. 
Q. Mr. Brown, how far-how many feet is there 

30 between the old location of this chimney, the old 
location of the heating system and the new chimney 
as now located 1 

A. I don't remember that. 
·Q. Can you tell from the plans f 
A. No, I could not. 
Q. You cannot tell! 
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A. No. 
Q. Can't you rp.easure 1 
A. No; I cannot tell exactly where it is. 
Q. Can't you measure from where the heating 

plant was to the chimney as it now is? 
A. Oh, where it was? Yes, I can tell you that. 
Q. Well, that is what I am asking you to do. 
A. I can tell you on the basement plan. The heater, 

is over here somewheres and the chimney is there, 
and if they moved the heater from here to there 10 
they can easily attach to the same chimney, it 1s 
only a few feet. · 

Q. Then they didn't need any new chimney? 
A. No. 
Q. Why did they build a new chimney? 
A. In order to make more room in that bedroom 

there. 
Q. Who instructed that 1 
A. I told you before one of the P ellicoffs. 
Q. Now, the chimney as it was previously located ·20 

-the boiler as previously located was how far away 
from the chimney as they rebuilt it? ,. 

A. Maybe about five or six feet. · 
·Q. Now, just show us on the plan where the boiler 

was. 
A. The boiler was over here somewhere. 
Q. All . right. The boiler was over there and the 

new chimney was built where t 
A. · The new chimney was over here. 
Q. And you say that is only about five or six feet 30 

· f-rom the old heater to the new chimney? 
A. Yes. 
Q. I am talking about the new chimney. 
A. The new chimney is there. 
Q. Now, tell us how many feet it j_s from where 

the old boiler was to the new chimney 1 
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A. I am going to retract what I said there. l 
don't know exactly where that was. 

Q. You don't know exactly wher ·e that was 7 
A. No. 
Q. Do you know appr0:x;i1nately where , it was 1-
A . . Around . the old chimney, of course, somewhere; 

but I cannot say exactly. 
. Q. Can you tell from looking at the hasem .e:at 

plan7 
10 · A. It is not on there. 

. Q. Not on the basement plan 7 
A. No. 
Q. Was it half the width o:f the house away from 

this new chimney 7 
A. I cann<9t say. 
Q. You don't know. All :right. No·w, ten me 

this: when you sat down to draw up this contract 
you wrote in some change-s in the specificttt-io:rrs, 
didn't you 7 

2\l: A. I didn't draw the contract. 
Q. You were present when it was drawn, weren't 

you! 
· A. Yes. 

Q. You wrote some cha:nges in the speeif;ieations, 
didn't you 7 

A. Yes, sir; but at Mr. Kolmetzfoy's request. 
Q .. That was all at his request 7 . 
A. Yes, because he rugreed· with M-r~ PeHicoff fat 

put certain things in which were not mentioned in 
30 ·the specification. 

· Q. And you put those in -- . 
A. At his request. 
Q. Because Mr. Pellicoff wanted them in 7 
A. He and Mr. Pellicoff agreed to put certain 

things in which were never told to be put in before, 
and then I insert ~d them at the signing- of. the con~· 
tract. 
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; Q. Did you insert anything here about :rr10vjnJ{ 
the heating system 7 

A. Yes, sir. 
Q. Where is it in these specification~ 1 
A. I showed it to Y<?U yesterday, I think. It says 

here "Heating; no heat on third floor. Re-arrange 
pref:;ent system.'' 

Q. DoeR that mean move the pn~sent system? 
A. He-:.trranging means moving 
Q.. Why didn't you' say '' moving 7'' That is your I (If 

handwriting in there, isn't it 7 
A. Yes. 
·Q. Y oui didn't say a wotd about moving it, did 

you 7 
A. No. 
q. Just said '' re~arrange it 7'' 
A. Re-arrange it. 
Q. All right. Now, here is something · else I want 

to ask you, Mr. Brown: yesterday in testifying in 
regarding to the roofing who did you say struclt out 
the words '' to be asbe-stos shingles 7'' 

A. I don't know. 
Q. You don't know. Do you recognize this set 

of speeifica tions 7 
A. Yes, sir; that is my writing, too. 
·Q. That is your writing7 
A. Exactly the same as this. 
.Q. And whoever struck it out struck it out of tlte 

other; wouldn't you say that 7 
A. That I won't say. 
Q. You won't say tha:t 7 Do you know that thi 's 

other set of specifications is the set that was on 
file with the building· department 7 

.A. Yes. 
Q. That is right. These were on file with the 

building department; all right. Then suppose we 
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just hand them both to the jury. ( Hands the papers 
referred to to the jury.) 

Mr. Hanstein: · That is all. 

Re-direct examination. 

By Mr. Cole: 

If) Q. Did you file those specifications with the build-
ing department f 

A. No, sir. 
Q. Did you have anything to do with thatf 
A. No, sir. 
Q. And were those · words about the asbestos 

stricken out when you turned them over to Mr. 
Kolmetzkyf 

A. That I don't know. 

20 Q. Well, did you strike them out T 
A. No, sir. 
Q. Did you have anything to do with striking 

them outf 
A. No, sir. 
•Q. Did you understand th~t they were not to be 

asbestos roof f 
A. When the contract was signed it was supposed 

to be a.n asbestos roof. 
Q. And if any change was made you didn't know 

30. anything a?out it f 
A. No, sir. 
Q. Now I show you two blue-prints and ask you 

whether or not they are blue-prints from the two 
white sheets of plans offered yesterday f 

A. There is the kitchen and there is the kitchen. 
Seef 
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Mr. Hanstein: I am not asking you anything. 

The Witness: They are alike. 

Mr. Cole: I offer those in evidence. 

(The papers offered are received in evidence and 
marked as exhibits for the defendant, Dll and 
D12.) 

Q. Now, Mr. Brown, there has been offered in 
evidence here what we have referred to as a bill of 
particulars furnished by Mr. Kolmetzky. Have you 
seen that or a copy of it f 

A. Yes, sir. Judge Shinn showed it to me. 
Q. Have you a copy of the bill of particulars 1 
A. Yes, sir. 

10 

Q. Now, I a.m going to take up this bill of par- · 
ticulars by items: The first item is firepr .oof steps 

20 to basement under main stairs. Are they there f 
A. Yes, sir. 
Q. Was that a part of the contract or one of tho 

extras f 
A. That is an extra. 
Q. Do you know what it should have cost to put 

those steps in T 
A. Oh, yes. One hundred dollars. 
Q. The next item is a complete water closet first 

floor and wash basin with hot and cold water; new 
stack three stories high; tile floor, and window and 30 
door and a medicine cabinet. What have you to 
say as to whether that is or is not an extra f 

A. It is an extra. 
Q. The entire thingf 
A. Yes, sir. 
Q. What have you to say as to what that should 

cost? · 
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A. The whole thing complete is worth about $175. 
Q. Build out a bedroom on the first floor com-

plete with radiator, heat and a four-ply roof over 
it. Is that an extra 1 

A. Not altogether. He only made an extension of 
that room. You see, the other room has a bay-
window there and he extended that room · about six 
or eight feet more. It was not a whole ro'om . . , . 

. !, Q. In other words, he extended it as far as the 
IO bay-window was concerned 1 , .. 

A. He extended the bay-window to meet the other 
ba:y. 

Q. What should that have cost 1 
A. I don't know; about --
Q. If you know 1 
A. It is worth about $500, say. 
Q. Removed partition in dining-roo~ of fi;st 

floor and put in an iron girder to support the upper 
floors. Then build a new plaster partition two feet 

2(-l away, · also a new casement window complete. Is thaf 
an extra 1 

A. That is right. 
Q. What should that have cost1 
A. Now, when you ask me costs, Judge, I am only 

giving you just my idea of it ; that is all. 

Mr. Hanstein: Wait a minute. Let us have an 
understanding on it. 

30 The Witness: I don't want to put a price on 
contract work. I am an architect. 

Q. Then you don't claim to be able to testify1 
A. Not in that line. 

Mr. Hanstein: Then I ask that that other testi-
mony be stricken out. 
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Mr. Cole: I agree. 

Q. Now, remove old chimney and build a new one 
the height of the building. Is that an extra 1 

A. That is extra. 
Q. Clothes chest with cedar lining in breakfast 

room. 
A. That is extra. 
Q. First floor; straighten the bay-window to a 

square corner. 
· A. That is an extra. 
·Q. First floor; move casement window in bedroom 

toward Maryland Avenue 1 . 
A. That was an old one. It is not a new window. 

It is an old place in there, re-located-he built a 
window there but it is an old frame. 

Q. Tore out and put in a wooden rough floor and 
. finished off the tile floor in rear of vestibule. 

A. That is on the plan. 
Q. Well, which plan is it on 1 
A. Both. 

• 

· Q. Top a~d bottom railing and balust~rs. for the 
rear porches and side platforms, also painting. 

A. That is an arbitrary one, Judge --
Q. Explain that. ' . 
A. Because sometimes a man makes a rear stair-

way which is more of a service stairway and he 
. puts two rails for a railing, two single rails. Under-
st~nd me1 

Q. Yes. 
A. And in this case Mr. Pellicoff-but I didn't 

·specify what kind of railing. Now, Mrs. Pellicoff 
wanted those small balusters or those thin balusters 
in the railing. 
. Q. }!ow, there is a front plan or elevation called 
for turned balusters, 

.10 

20 
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A. So I told him when he put in the same kind 
of railing in the front, I said, "You are supposed to 
put in the turned balusters." "Well," he said, "it 
will have to do and I won't charge for the back." · 

Q. That is what occurred in that case 1 
A. Yes. 
Q. Next, built out porch on front of third floor 

covered with canvas and finish with railing. 
A. That is extra. 
Q. Stairs from second to third floor with an en-

closed room. 
A. It is on the plans. 
·Q. It is on the plans 1 
A. Yes, sir. 
Q. It is not an extra 1 
A. No, sir. 

Mr. Hanstein: Let us find out if it 1s on the 
ZO other plan while you are at it. 

Q. It is on this one, too-just a minute. 
A. F1 rom the first to the second flo_or. 
Q. Second to third floor; stairs from second to 

third floor with an enclosed room. 
A. It is on the plan-oh! From second to the 

third 1 
Q. Yes. 
A. That is extra. 

>O Q. A bay-window in front with two French doors 
and windows. : 

A. What floor is that? 
Q. It does not say. It says "bay window in front 

with two French doors and windows--" 
A. Third floor. That is extra. 
Q. Two rooms at side front complete with radia-

tor, heat --

' ' 
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_A. Pa~don me, Judge. In regard to that bay~ 
window 1n front with two French doors, he built 
that roughly at first, tore it out and then put in 
exactly what was supposed to be. Therefore, 1 
would not call that exactly a real extra; hecau·so 
~e want a credit for opening up and making open-
ings there, and the plan calls for wind0ws instead 
of that stuff. We want credit for those things. 

. Q. Have you got credit for then1 J 
A. Not yet. 10 
Q. Two rooms at side front, complete ·with radia-

tor, heat and basin, with hot and cold water, with 
a four-ply tar roof on it. 

A. There is no basin and there is 1i0 heat in there, 
and all the rest is 0.K. 

Q. You are sure there is no basin and no heat 1 
A. Positively. 
·Q. How about water 1 
A. There is no basin in there because there is no 

water. That is on the top floor. I don't remem- 20 
ber the second floor. 

Q. Toilet on third floor complete. 
A. I don't remember that. I don't think it is in. 
Q. You mean it is actually put in 1 
A. I don't think so. 

. Q. Well, if it is in is it an extra 1 
A. I think there is a talk of switching a toilet 

from one room to another-I think that is what he 
did but I cannot say exactly. 

Q. Does your plan or specification call for a toilet 30 
entire on the third floor-anywhere on the third 
floor1 

A. Oh, yes; it calls for two baths, one for ladies 
and one for men. 

Q. First floor two partitions and door and two 
windows1 

.· .~ 
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A. That is extra. 
Q. New floors on the third floor, three-quarters of 

the building 1 
A. That is not extra. 
Q. Second floor four partitions and one closet 

complete1 
A. I think yesterday I spoke on there; there were 

only tbree partitions and the one closet. 
Q. You say there are three rather than four'T 
A. Yes, sir. 
Q. Would the three be extra 1 
A. The three would be extra. 
Q. Second floor rear one window. Are there any 

extra windows in the rear 1 
A. That I don't remember, that second floor. 
Q. Second floor ventilated skylight in bathroom. 
A. That is extra, although it is sho-,vn on the 

plan. 
Q. What1 
A. It is shown on the plan but I kind of think 

that was an extra. 
Q. Well, if it is shown on the plan which plan 

do you mean 1 
A. That was supposed to be a vent. I don't 

know if it was a skylight or not. I think it is only 
a vent. A vent is supposed to be on the plans, but 
not a skylight. I don't recall if it is a skylight or 
not. · 

Q. Is there a skylight there 1 
A. The plan calls for-it is an air duct to the 

roof only, a vent. 
Q. Well, is it there 1 
A. He put in a skylight. 
Q. Is the air duct through the skylight 1 
A. Yes. 
Q. In other words, the skylight acts as an air 

duct1 
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A. Yes. 
Q. Well, is the air duct itself independent of the 

skylight1 · 
. A .. It is a ventilating skylight; you might call it 

that. 
Q. So that the skylight acts for the air duct that 

you say is there f 
. A. Yes. 
Q .. · Vestibule on second floor 1 

· A. That is extra. Io 
. Q., First . floor, build out a cold storage closet 

through the new wall, with a roof on it, and stuccoed 
, ,over,, .and a closet for brooms and carpet sweeper. 

A. That is extra. 
Q. Made imitation stone })locks in the two front 

corner~ ?f the house out of stu ·cco the , heig·ht of 
the building. . 
... A .. That i~ extra. 

Q. Wash-boa~ds out of stucco on all the porches 1 
A. No extra. · zu 
Q. Change doors from five panels to two panels: '· 
A. Ext .ra. 
Q. :Moving of qoiler and enlarging the main. Is 

~hat what we had this testimony about this morn-
ing 1 · 

A. Yes, sir. That is no extra. 
~- Made :nine . rooms out _ of . eight rooms, ;with a 

basin, hot and cold water 1 
A. The basin, hot and cold water-I didn't see 

that in that ninth room. . . 
1 

: 30 
Q. Well, ~ere nin·e ·rooms m~de out of eight 7 · 

i A. ;¥ es, sir. · · 
Q. Gas outlet in each room on third floor 1 
A. That is extra. 

, · Q1 • • q1a;s~ knobs in _place . of plain knobs 1 
A. No extra-just a minute-that is no extra. 
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Q. Twenty-four extra electric outlets. 
A. That is extra. 
Q. Three hardwood floors on first fl~or. . 
A. According to the plans and specifications that 

is an extra. 
Q. It is an extra 7 
A. Yes, sir. . . . , 
Q. One brick pier to support side of ?u1ld1ng. 
A. That is · taken care of when he built that ex-

t O tension to that bay. 
Q. , Scraping wall paper in all rooms throughout 

the house. 
A I never-he had to do that in order to see 

whe~e the cracks showed in the plastering. 
Q. In other words, he had to do that to make a 

good job? · 
A. Sure. 
Q. Plaster up all cracks and holes when paper 

was removed from ceiling and walls. 
20 A. That is according to specifications. 

Q. What? . . 
A. That is according to specifications. 
Q. He was required to do that? 
A. Yes. 
Q. So it is not an extra 1 
A. No, sir. , . d 
Q. First floor put metal lath on two ce1hngs an 

plastered over them. 
A. That is required by law. 

30 Q. Required by your specifications 7 
A. That is extra. · . 
Q. Tile blocks inserted in stucco 1n front of 

house1 
A. Extra. . . 
Q. Plaster boiler room and put 1n a new win-

dow. 
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A. I don't know that part. 
Q. Changing from white pebbles to colored peb-

bles-that we know about. Difference of price of 
three gas ranges. Do yc,,.1 know anytling about 
that? 

A. Well, it is not for me to say anything on that, 
is it7 

Q. Were the gas ranges that were put in different 
from those specified? 

. A. I never specify a gas range. I 0 
Q. Well, you didn't have anything to do with that. 

at all-I mean your specification; is that it f 
A. I _think that is in the contract. 
Q. You think that is in the contract? 
A. I don't know. I don't know anything about 

that. 

~fr. Hanstein: Well, 1s your answer '' I don ;t 
know1'' 

The Witness: I don't know. 

Q. Difference of price of electric fixtures. 
A. That I don't know either. I have nothing to 

do with it. I never work on that. 
Q. And four double electric bracket fixtures as 

extras. 
A. That is extra. 

20 

Q. Now, re-location of windows, doors and parti-
tions in closing up old openings of same. Do you 30 
know what that means i · 

A. That is in the general work, when he made 
those over. 

Q. Then it is not extra t : 
A. I don't know what he refers to. 
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Mr. Hanstein: I didn't get that answer. 

The Witness ·: I don't know what he r.efers to. 

Q. In other words, you don't know what the item 
means. 

A. I don't know what it means, no. 
Q. Now, water pipes throughout the building and 

a twenty-two inch main 1 
, 10 A. That is in the specifications. 

Q. Read that. What does it say about the water 

20 

30 

pipes 1 
A. Install water supply system to all fixtures, 

Wilcox boilers as required furnished; make connec• 
tion to supply pipes and all like that. 

11r. Cole: Cross-examine. 

Cross-examination. 

By Mr. Hanstein: 

·Q. There was no new main provided for in your 
specifications, was there-new water main 1 

A. Install water supply system to all fixtures. 
Q. Does that call for a new main 1 . 
A. Just a minute. I am not. through yet. , -It . says 

install the water supply system. Where would you 
think the water supply system would come from' 

Mr. Cole: Well, do not argue with the lawyer. 
Just testify. 

Q. Well, if he had run a pipe to each fixture that 
was put in that would be installing a water supply 
system, wouldn't it 1 
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A. · Not according to what I mean nor what was 
required. You want a certain flow, from a faucet. 
You don't want to have a trickle from the faucet. 
If you ·need a new main you will put that in. 

Q: Well, if you need a new main isn't that a dif-
ferent thing from running a supply to each fixture! 

A. No, sir. 
Q. You think he ought to have done that 1 
A. Because there are so darn many fixtures put 

in th~re. You see, the top floor, every room had a 10' 
basin: · and · you couldn't rely on, say, a four-basin 
supply and then put in about a fifteen-basin supply. 
You couldn ''t draw from the same pipe. 

Q: But you were the man who drew the specifica-
tion 1 

A. Yes, sir. 
Q. You didn't specify a new main there 1 
A. It says install a water supply system. That is 

what"I am after. 
Q. That is your interpretation of what you said 1 20 · 
A. Yes. 
Q. But you didn't say "new main 1" , 
A: New main-I didn't mention that exactly, 

''new main.'' 
Q> Now, this "build two rooms at side front, com-

plete with radiator, heat and basin with hot and 
cold ·water, four-ply tar roof on it," you say that 
work was done as an extra 1 But there is no heat 
in one of the rooms 1 

A. No heat and no water. 
Q. And which one of the rooms is it that has no 

heat? 
A. The one I saw was the third floor. 
·Q. Third floor room that he built as an extra has 

no heat1 
A. No heat and no water. 
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Q. Now, don't your specifications provide there is 
not to be any heat in the third floor t 

A. That is right. 
Q. So he did all that he was supposed to do when 

he did the extra and lived up to your specification 1 
A. Except the basin. 
Q. He didn't put the basin in there 1 
A. He charged for heat, you see. 
Q. Well, no, no. 

10 A. That is what his extra calls for. He says the 
third floor. What leaf is that on there 1 Where are 
you reading from, what part t 

Q. Well, let me read: "Build two rooms at side 
front complete with radiator, heat, and basin with 
hot and cold water, with four-ply tar roof on it." 

A. Now, you see, in one room I have put heat. 
Q. He did in factt 
A. He did; but the third floor had no heat. 
Q. All right. But when you complained here a 

20 minute ago that it had no heat-your specification 
says there is not to be any heat, doesn't it t 

A. That is right. 
Q. Aren't you a little uncertain about whether 

there is water up there or not f 
A. I am sure of that. I saw that the other day. 
Q. Now, will you show me where on this plan 

it .calls for a vent in that bathroom that you re-
ferred tot 

A. Not on there. 
30 Q. Not on that at all, any vent 1 

A. No. 
·Q. No skylight, is there 1 
A. No, sir. 
Q. Now, on this --
A. On there it is. (Referring to the paper draw-

ings.) 
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Q. On this plan you say that there is a vent, air 
ductf 

A. Yes. 
Q. But that is not a skylight, is it 1 
A. No, sir. 
Q. Are these the blue-prints of those f 
A. Yes, sir. 
Q. Whatf 
A. Yes, sir. 
Q. · Mr; Brown, this plan that you say is the plan I 0 

according to which the building was built, and re-
ferring to this blue-print of it that you say is a 
copy-will you show me where there is a stairway 
on ·here from the second floor to the third floor 1 · 

A. You see this here 1 It says "up." This here 
says "down.,, . Usually the way it is built is one 
over the other. - There it is. 

Q. Is that what that is 1 One is ''up, ., --
A. That is enclosed. See there 1 

Mr. Hanstein: That is all. 

(Witness ·excused.) 

MOTION TO NON-SUIT. 

20 

Mr. Cole: My motion is to non-suit upon the as-
sumption that the completion of the testimony coun- 30 
sel says he has to produce would in no wise affect 
the points anyhow. Now, in making this motion, I 
do it upon the case as made by the pleadings. I 
call attention to the contract-' 'You shall well and 
efficiently perform all work and furnish all mate~ 
rials for the alterations, additions at 172 States 
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Avenue, Atlantic City, · New ·· J e·rsey, agreeabl~ " to' 
the drawings and specifications made by Benjamln (; 
Bro;wn, Arehite _ct," etc. And again: "All ' ·pay~-
ments to be made by an order issued and s~gned by 
Benj 'amin Br;own, Ai;chitect. '' '' The entire · bal-
ance of the contr 'act price is to 'be paid by the · party 
of the first part to the party of the se~ond r.ar i 
within fifteen days of the entire completion 'bf the , 

. building upon proper certificate of the architect' ~nd 
10 •· upon the delivery of a complete release of lien 's' 

therein.'' And the further provision: ''Should ~:rif 
dispute arise respecting the true cons1deration . or . 
meaning of the drawi'ngs and specificatiorts, the sarde 1 

shall be decided by Brown, Archite 'ct, · and his 'deci- . 
sions shall be final. But should any dispute arise 
respecting the true value of the extra work . or of 
the work omitted, the same shall be valued by -twcf 
competent persons, one employeq by the ow:rie·r,~ 'the · 

:pther by the contractor, ' ·and ' those two sha'il' have 
2l l I pbwer to name an umpire whose decision shall be 

binding on all the parties." 
Then I call your Honor's attention to the testi-

mony of Mr. Kolmetzky in which he· said ' tl:iat whe•n 
these extras were ordered and he began to perform, 
the price was to be fixed aft'er · completion and ad-
justed by Brown, Architect. . 

Now, my legal proposJ.tion is that' ·an those were 
conditions precedent to the right to bring this suit. · 
'rhere is nothi:p.g in the complaint which touche ·s the · 

3ll 1question of the order or certificate by the .a:rchi~ect.· 
There is . nothing in . the complaint that the p"ice is · 
to be· fixed after completion . and adjusted by Brown. 
There is a reference in the complaint to this JlfO-
vision to arbitrate. I am assurn1ng there will be 
no proof to establish that we · refused to arbitrat~. · : 
(Citing 84 Law, 176; 45 Law, 213; 40 Equity, 106) . ' 
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In ~ddition to that you have the testimony of 
the :plaintiff himself that the amount of mon·ey he 
was '. to receive, . the price he was to hav 'e, was to '. 
be -settled after completion ·by the · archite 'ct, . and .. 
that has not been ·done. · The architect has not even· .. 
been asked · to fix it. 

The ' Court: · I ·wi11 hold tl1e motion until ·the '·con- ' 
clusi~Hl . 9f · the pTaintiff 's case. ( Counsel for the ' · 
pla_iritiff having stated that he had other testim ·ony' · I() ·\ .· 

to prbduce.) 

(At the conclusion of the plaintiff's whole case; 
Judge Cole renewed _ his motion for non-suit as fol-
lows·:) 

Mr. Cole: . Now, it may please your Honor, I re-
new the motion I made, and I want to call vour 
Ho;11·or ''s attention to the fact that this agree~ent 
provides as follows: 2U 

Ori . Friday of each week before twelve o'clock ·· 
noon of the said day the party of the first part 
agrees to furnish to the party of the secon~d pa,'rt 
the weekly payroll. This payroll is to be furnished 
by the party of the first part to the party of the 
second part weekly for the purpose of paying the 
weekly payroll, provided, however, that the payrdll 
shall not exceed', . so m11ch: I call attention to the 
fact that that is exactly the way the money was ., 
paid as is shown in the case, to Kolmetzky botli for · 30 :} 

·, ' . . . ' the · original contract and for the extras, showing a · 
recognition of this contract. (Reading · Section 2 
of the contract and Section 3, and citing 64 Law · 
269.) . ' 

Now, ~i _th -respect to the question of arbitration; 
I call attention · to the fact that the only . evidence 
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here is some suggestion about an attempt to arbi-
trate, and no evidence of when that occurred. The 
evidence ·must show that that effort was made be-
fore suit was brought. . It is too late to make that 
attempt after suit is brought, and that I submit is 

. a condition precedent to the right of recovery here. 
So that upon any of these grounds it seems to 

1 ( l .me that the plaintiff has not shown his right to 
maintain this suit, and your Honor will recall Mr. 
Brown's testimony to the effect that in this attempt 
to have him adjust-that has not been contradicted 
-there was not any protest ; there was not a thing 
produced at-all by this plaintiff upon which he could 
make any adjustment. He asked for it and never 
got it, and, according to his statement, his figures 
at that time were not in existence. 

20 . . The Court : I will den~ your motion and let the 
Jnry pass upon the question as to whether or not 
there wa·s a new contract made for these additions. 

Mr. Cole: Exception. 

DEFENDANT'S MOTION FOR DIRECTION 
OF VERDICT. 

30 Mr. Cole: I want to make a motion for direction 
on the following grounds: I take it they were re-
quired to produce a release of liens before he had 
a rio·ht to sue. It was not produced. · He was re-
quir~d to arbitrate any difference or dispute as to 
the amount due. There is no evidence to justify a 
finding that he made any effort to arbitrate at all, 
and certainly none before suit was brought. 

Defendant's Motion for Direction 
of Verdict 

2]9 

Third, plaintiff was required to produce an archi--
tect 's certificate. There is no evidence that he pro-
duced such. 

Fourth, by the plaintiff's own testimony, the ex-
tras that he was entitled to have were to be ad-
justed by the architect. The architect never ad-
justed them because before the suit was brought he 
never had anything produced to him to enable him 
to adjust. 10 

Now, I suppose we all want to get right legally 
on this thing, because while we cannot control the 
jury we ought to be able to control the law. I went 
over this case yesterday with your Honor on the 
subject of the earmarks of the contract and extras 
I pointed out, first, that the order which we gav~ 
and which, by the way, they thought they had to 
have, and which, by the terms of the contract, they 
had to have before they were entitled to sue for 
extras expressly says this order is given for extras 20 
pursuant to the agreement. That is number one. 

Secondly, the bill of particulars in this case min-
gles the contract and the extras as one thino- and 
credits as one thing-a clear recognition th;t the 
extras were being done under the contract. 

Third, all the payments -that were made from 
week to week were made by virtue of a payroll made 
up both under the contract and for extras and were 
paid by us; so that we paid for all of the labor both 
for the contract and the extras. How can this jury 30 
unmix or unscramble that 1 Now, the averment of 
the declaration of paragraph number 2, is that there 
was a contract entered into and by virtue of that 
contract these extras were done. Now the effort . ' here 1s to get from under a solemn written contract 
which provides among other things : ' 'It is under-
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stood that the owner shall have the right to make 
any alterations, additions or omissions of the work ·· , 
or materials herein specified or shown on the draw"" 
ings during the progress of the building that in the 
opinion of the architect may be found necessary and · 
the same shall be acceded to by the contractor and ,, 
carried effect without in any way violating or vitiat-

1(/ifng the contract, and if any such changes are made · 
the value of the same to be decided by the architect, 
who . will make equitable allowances therefor, and · 
will add the amount to the cost of the work," etc. 

The Court: I am going to let it go to the jury with · 
the instruction that there be no recovery of any 
balance · under the contract; but the issue will be 
confined to whether or not there was an indepen- · 
dent contract for extras. 

20 f.,;;! Mr. Cole: I want to include a request that the ' · 
Court direct the jury in any event that there can ·· 
be ·no verdict to sustain the lien, upon the ground 
that under the proof the lien was filed ··too late, 
and ·r ask an exception to the Court's refusal to _, 
direct a verdict for the defendant. 

M'r. Hanstein: I ask for a direction of verdict orr• 
the ·counter-claim. 

30'' The Court: I will direct that. 

Mr. Hanstein : If you decide there is something • 
due us on the original contract, we waive it here · 
and now. 
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COURT'S CHARGE TO THE JURY. 

SMATHERS, J.: 
M~mbers of the jury: The plaintiff in this case 

seeks to recover from the defendant a balance due 
. . upo~ a contract that has been offered in evidence, 
. and also for work done and materials furnished in 
, . the pursuance of extra alterations and repairs on I 0 
,,this j'ob as requested by the defendant. 

The Court charges the jury as a matter ,of law 
. that there can be no recovery by the plaintiff for 
.any balance due the pla .intiff under the alleged con-
tract. Therefore, your consideration in this case is 

; directed to the question of whether or not there was 
an independent agreement entered into , between the 
plaintiff and the defendant whe.reby the defendant 
r~quested the plaintiff to do certain extr~ wq:rk and 
to perform .alterations not contemplat~d . by ,the 20 
agreement. 

If you find as a fact in this case that .all the work 
1 done was contemplated by the agreement anq per--
. formed by the plaintiff in pursuance to the agree-
··· m!=)nt, then, of course, your verdict would be a ver-

,dict of no cause for action. 
• On the other . hand, if the plaintiff has satisfied 

you by a fair preponderance of the ev.id~nce that 
_there . was an independent agreement entered into 

: .Qetween the .plaintiff and the defendant wher~,by the ~() 
. plaintiff was requested to perform certain extr~ 
.. work and alterations, and that as the result of, per-
fqrming such extra work and alterations not con-
templated by the agreement, the defendant owes to 
the plaintiff the sum that the plaintiff claims as a 
fair compensation for the extra w.ork done by the 
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plaintiff, then you go to the question of whether or 
not the plaintiff has also satisfied you by a fair 
proponderance of the evidence that he requested th e 
architect to adjust the amount due to him and th e 
architect refused, and that he sought and demanded 
arbitration and that arbitration was refused. If 
the plaintiff has satisfied you by a fair preponder-
ance of the evidence of all of those questions, then 
the plaintiff in this case is entitled to recover at 

I( l your hands a verdict which would compensate him 
for the amount of work performed by him as extras ; 
in other words, if the plaintiff's contention that this 
work was ordered as extras and was performed by 
him in response to the request has been satisfied 
to you by a fair preponderance of the evidence, 
then, of course, the law says he is entitled to be 
paid what the services rendered by him as extras 
are reasonably worth. 

The plaintiff claims that he is entitled to recover 
20 $12,526.32, representing the fair value of the extra 

work performed by him for the defendant. It has 
been testified to in this case that the defendant is 
entitled to a credit of some $2,000 by reason of the 
fact that the basement work contemplated by this 
contract and figured in the contract of $14,500 was 
eliminated, and that as the result of the elimination 
of the basement work the plaintiff and the defendant 
agreed that there should be a credit of $2,000 on 

. the contract price. The Court charges you, as a 
30 matter of law, that if you are satisfied that this 

agreement was entered into whereby a credit of 
$2,000 should be allowed the defendant, that credit 
and any other credits which the testimony offered in 
this case would support, should be considered and 
allowed the defendant and deducted from whatever 
amount you find, if any, is due the plaintiff as 
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reasonable compensation for the extra work per-
formed by him not contemplated by this contract. 

The suit is brought against the defendant under 
the Mechanics' Lien Law as well as aO'aist him in 
h

. 
1s g~neral capacity. The Court charges you, as a 

matter of law, that under the evidence adduced in 
this trial there can be no special lien verdict ren-
dered against the defendant in this action . and if 
any verdict is rendered against the def e1;dant in 
this action, it must be a general verdict and no I 0 
special lien verdict. 

You may retire. 

Mr. Cole: May I call attention to the admitted 
f~ct that $738 and a fraction more paid to this plain-
tiff than he is giving credit for 1 The question is 
where should that credit go 1 Your Honor has not 
charged the jury about that. 

The Court: Well, I told them that the credit 20 
of $2,000 and any other credit - -

Mr. Cole: That is admitted. I ask your Honor 
to charge that they must allow this $738 and a frac-
tion. 

The Court: Well, there 1s some disputed fact 
about it, isn't there 1 

Mr. Cole: I ask · your Honor to charge it spec1- 30 
fically. · 

The Court: If they find as a fact that there is 
a credit of $2,000, why, then, these receipts will 
enable them to find out how much was paid. 
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Mr. Cole: , I except to the Court's refusal to 
~pecifically tell , the jury that they must give credit 

'for the payments that were undisputed anq on ac-
count .of the extra work if they find an inderPndent. 
contract. · · 

- I except to what the Court told the jury with ref-
erence ' to ignoring the original , agreem~ _nt on ~he 
ground that there is no justification for allowing 
them to do it. 

I ( l Also in leaving the jury to find whether there 
was an independent contract, because ui1_der. ,all ?the 
evidence there could be no indepenqent contract. 

Also in suggesting that they might find that the 
work as done was not contemplated by the agree-
ment. There is no jury question. 

Also to all that the Court said with respect to 
. arbitration and release of .liens and the adJust~ent 
. by the architect, upon the groun -d that that :rp.~de 
an inconsistent charge to the jury. It went both 

20 . ;Ways. 

Mr. Hanstein: I except to the charge of the Court 
where the Court said : '' Then you go to the · ques-

. . tion of :whether or not the plaintiff ha~ satisfi~d you 
by a fair preponderance of the evidence tl~at . ~e 
requested the architect to adjust the amount due him 
and that the architect refused and t4at he_ ;;;ought and 
dem.anded arbitration and that .. arbitr~tion was re-
fused.'' 

11 
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EXHIBIT P2. 

AR.TICLES OF AGR -EEMENT, mad e the fifth 
day of November, one thousand nine hundred and 
twenty -four , between BERNARD PELLICOFF, 
owner, of th e City of Atlantic City, County of Atlan-
tic, and Stat e of New Jersey, of the - first part, and 
HAR.RY KOLMETSKY, contractor, of the City I 0 
of Atlantic City, County of Atlantic and State of Nevir 
Jersey, of the second part. 

,VITNE.SSETH, first-That the said party of the 
second part, does her eby, for himself, his heirs, 
executors and administrators, or assigns, covenant, 
promise anrl agree to and with the said party of the 
first pa.rt his executors, administrators or assigns, 
that he, the said party of the second part, his heirs ex-
ecutors, administrators or assigns, sha ll and will, for 
the consideration hereinafter mentioned, on or before 20 
the third day of Februarv, one thousand nine hun-
dred and twenty-five, well and sufficiently perform 
all work and furnish Hll material for the alterations 
and additions, at 172 States Avenue, Atlantic City, 
New Jersey, agreeably to the drawings and specifi-
cations made by Benjamin Brown, architect, legend, 
proposed alterations and additions to dwelling at 
172 States Avenue, Atlantic City, New Jersey, and 
signed by the said parties ::ind hereunto annexed, 
within the time aforesaid, in a good, workmanlike 30 
and substantial manner, under the direction of the 
said Benjamin Brown, architect, to be testified by 
a writing or certificate under the hand of the said 
Benjamin Brown, architect; and also shall and will 
find and provide such good, proper and sufficient 
materials of all kinds whatsoever as shall be proper 

.- .~-
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and sufficient for completing and finishing all the 
work which is to be done at 172,iSta.tes Avenue, Atlan-
tic City, New Jersey, and · a11 other works of the said 
building mentioned in the plans and specifications, 
for the sum of FOURTEEN THOUSAND FIVE 
,HUNDRED DOLLARS ($14,500.) 
· And the said party of the first part, does ·hereby, 
for himself, his heirs, executors, administrators or 
assig·ns,' covenant, promise and agree, to and with the 

10 !said p':irty of the sec?nd part, his heirs,. ex~cutor~ ~ , · 
adniinistra tors or assigns, that' he, the said party of ' 
the first part, his heirs, executors, administratorir br \ 
assigns, shall and will, in consideration of covenants 
and ·agreements being strictly performed and kept by · · 
the said party of the second part, as specified, well 1

' 

ancl truly pay or cause to be paid unto the said party 
of the second · part, his heirs, executors, adminis-
trators or assigns, the sum 'of FOURTEEN THOU .! · · 
SAND FIVE .HUND ,RED DOLLARS ($14,500"); 

zo'Iawful money ·~£ the United States of Ameri ·ca, in the l 

manner following: 
1. On Friday of each week, and before twelve · 

o'clock noon of said day, the party of the 'second pa.rt 
agrees to furnish to the party of the first part, the 
weekly payroll incurred in the operation aforesaid~ 
this payroll is to be furnished by the party of the 
first part to the party of the second part weekly, for 
the purpose of paying the weekly payroll, provi~ed; 
however ; that the we-ekly payroll, in all, 1sha;ll 11ot' 'I 

30,ttxceed the sum _of Seven Thousand Two Hundrell 
and Fifty Dollars ($7250). 

2. All payments must be made by an orde ,r ·issue 'd 
and signed by Benjamin Brown, architect. 

3. The entire balance of the contract price i~ to : 
be )paid by the party of the first pa.rt to the second 
party wit!lin fifteen days of the entire completioi1 of 

\ / 
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· the building, upon proper certificate of the architect; 
and upon the delivery of a complete release of Ii.ens 
therein. 

4. The second party agrees to furnish to the first 
party all bills for materials purchased in and about 
the erection of the building aforesaid, at least once 
a month dnring the time of the construction thereof. 

5: The party of .the second part agrees, as part · of 
the consideration aforesaid, to demolish and remove 
any parts of the building now erected upon the I 0 
premises aforesaid, at his own expense, and without 
charge to the party of the first part; which demolition 
is to begin within three days after written notice 
is given by the party of the first part to the second 
party ; and the party of the second part further 
agrees to proceed every working day with a full 
force . of men; to proceed with all possible speed 
toward the completion of the proposed alterations 
and additions, according to the plans and specifica-
,tions; provided, however, that this said building ~zo 

. · shall be fully finished and completed, on or before 
· February 3, 192:5. 

. 6;, The party of the second pa ,rt does covenant and 
agree to carry full public liability and compensation 

. covering the proposed building, at his own expense. 
, ·AND IT IS HEREBY FURTHER AGREED BY 

AND BETWEEN THE P AR ,TIES: 
7. The ,Specifications and the Drawings are in-

tended to co-operate so that any works exhibited in 
the Drawings, and not mentioned in the Specifica :..+-JU 
tions, or vice versa., a.re to be executed the same as 
if they were mentioned in the Specifications and set 
forth in the Drawings to the true meaning and in-

, tentions of the said Drawings and Sp,ecifications, 
--.,wi_thout an,y extra charge wh_atsoever. 

8. The Contractor, at his own. pr.oper 'Cost and 
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· charges, will provide all manner of materials and 
labor, s-caffolding, ·implements, moulds, models and 

· car-tag;·e of every description fot the due performanc e 
of the several erections. 

9. 1Should the owner at any time during th e 
progress of said buildin g request any alteration s, 
deviations, additions or omissions from the said 
contract, he shall be at liberty to do so, and the sam e 
shall in no way affect or make void the contract but 

IO will be added to or deducted from the amount of th e 
contra.ct, as the case may be, by a fair and reasonable 
valuation. 

10. Should the Contracto-r, at any time during the 
progress of said works, refuse or neglect to supply 
a sufficiency of materials or workmen, the owner 
shall have power to provide materials and workmen 
after three days' notice in writing being· given to 
finish the said works, and the expense shall be' de-
ducted from the a.mount of the contract. 

20 11. Should any dispute arise respeetino· the true 
t . 0 

co~s ruct10n or meaning of the Drawings or Specifi-
cations, the same shall be decided by Benjamin 
Brown, architect, and his decision shall be final and 
conclusive; but should any dispute ar 'ise respecting 
the true value of the extra work or of the work 
omitted, the same shall be valued by two competent 
persons-one employed by the owner, and the other 
by the Contractor---and those · two shall have power 
to name an umpire, whose decision shall be binding 

30 on all parties. 
12. The owner shall not in any manner be answer-

able or accountable for any loss or damage that shall 
or may happen to the said works, or any part or parts 
thereof respectively, or for any of the materials or 
other things used or employed in finishing and com-
pleting the same. , 
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13. No alterations or extra work shall be, done 
without a written order from the party of the first 
part and the · architect, and an express agreement in 
writing as to the cost. 

IN WITNESS WHEREOF 1

, the said parties to 
these presents have hereunto set their hands and 
seals the day and year above written. 
Morris Finkelstein Bernard Pellicoff 

Harry I{olmetzky 

EXHIBIT P7. 

Bell Phone, Walnut 3443 
BENJAMIN BROWN 

Architect 
711 Denckla Building 

11th and Market Streets 

(Seal) 
(Seal) IO 

Philadelphia, Pa. 20 
624 Guarantee Trust Co. 

Atlantic City, N. J. 
February 27, 1925. 

Mr. Harry Kolmetsky, 
This is to authorize you to proceed with the extra 

work at job 172 ,States avenue, Atlantic City, N. J. 
Prices to be adjusted after building is completed. 
This notice is g·iven in compliance with the contract 
made between you and Mr. B. Pellicof, owner. 

Respectfully yours 30 
Benjamin Brown 

Architect 
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iEXHIBIT PS. 

Power and Lighting Electrical and Motor Repairs 
· Installations of AH Descriptions 

. Marine 789'3 · 
GRUEN ELECTRICAL 0:0iM~ANY 

_·:,.Registered 
Electrical Engineers and Contractors 

44 North Massachusetts Avenue 
Atlantic City, N. J., September 10, 19"25. 

Mr. H. Kolmetzky 
288 So. Congress Ave. 
Atlantic City, N. J. 

To wiring 11, extra , outlets , at 172 iSo. States 
A venue ................................... $55.00 

.. 
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EXHIBIT P9. 

Atla .ntic City, N. J., Jan. 26, 1925. 
M. H. Kolmetsky 

To I. K.APLAN, D-r. 
REGI 1STERE.D PLUMBE ·R 

624 DR,EXEL AVENUE 
Phone Ma.rine 4635•-W 
Extra Contract Work 172 States Ave 
To install on 1st floor : 1 toilet and 

1 basin Complete 
3rd floor: 1 Basin Co·mplete • 

1 Toilet Comple,te 
1-2 in New wate ,r main from meter to 

inside of building 
3rd floor: Gas Connect.ions 1n each 

room 

10 

,Contract 
Extra Rea .ting : Removed boiler and 

repaired 

675,.00 · 20 

Installing 4 radiators 
Changing & increasing mains 

Complete , 450.00 
--- 1125.00 

30 
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Opinion 

OPINION. 

( Filed Mar. 19', 1928.) 

NEW JER.S-EiY SUPR .EME COURT. 

No. 35. Oct. Term, 1927. 

HAR.RY KoLMETSKY, l 
V. 

BERN ARD PELLICOFF. 

Appeal from Atlantic Circuit Court. 
20 · 

30 

Argued before GuMMEiR.E, ·Chief Justice, and 
J usTicEs BLAoK and LLOYD. 

For the appellant, CoLFI & CoLE. 
For the respondent, THOMPSON & HANSTEIN. 

P e·r Curi am: 
The plaintiff and defendant entered into a con-

tract, by the terms of which the plaintiff was to 
make alterations in and additions to an apartment 
house of the defendant in Atlantic City furnishino-
all the material and doing all the work :equired fo~ 
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that purpose. This contract was in writing, and was · 
made on the 4th of November, 1924, and specified 
the alterations and additions which were to be made 
and the price to be paid for the: same. Subsequently 
certain chan;ges and additions not provided in the 
original contract were ordered by the defendant 
and the work and materials required therefor were 
furnished by the plaintiff. This subsequent agree-
ment was oral, and provided that the price to be paid 
by the defendant for its performance · should be ad-
justed after the building was completed. The pres- 10 
ent suit was brought to recover the reasonable com-
pensation to which the plaintiff was entitled fo,r the 
work done and materials fu-rnished under this verbal 
contract. The trial resulted in a verdict for the 
plaintiff, the jury awarding him $9,000. 

The first ground upon which it is contended that 
this judgment should be re·versed is that it was error 
for the Court to submit the case to the jury upon 
the theory of a subsequent and independent eon-
tract, and that the plaintiff should have been r{on- 20 
suited or a ve·rdict directed against him for this rea-
son. It is entirely se.ttled by the decision of the 
Court of Errors and Appeals in Headley v. Cava.Zier, 
82 N. J. L. 235, and subsequent cases, that, when it 
~ppears that subsequent to the execution of the orig-
inal contract and during the progress of the work ~ 
(as was the present situation) the owner and con-
tractor made further agreements with relation to 
,chang·es or alterations and expressly a.greed that a 
reasonable price should be charged and paid there- 30 
for, the jury is entitled to base its action upon the 
subsequent and further agreements. 

The next point is that the ·· Court improperly 
allowed the following question, which was put to 
·the plaintiff: ''Now, where · you do extra work and 
the price is to be adjusted after the contract is com-
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pleted, what is the usU'al allowance or arrange-
ment as to proiit ~" 'l"'\he argument is that this qu.es-
tion was improper because the right o.f recovery was 
limited tp the true value of the work done and nia-
terials furnished. Bu.t, in our opinion, true value 
necessarily includes a reasonable profit, and testi-
mony a.s to what '~the usual allowance as to profit" 
is becomes an element in determining what . is the 
reasonable value of the work and labor done and 

lO materials furnished; · that is, what is a re~sonahle 
compens.ation to be paid therefor. 

It is next a.rgued that the trial Court erroneou~ly 
admitted in evidence · bills for materials furnished to 
and work done for the plaintiff by third persons. 
They were objected to on the :ground that they were 
incompetent unless proved hy the people - who fur-
nished the materials or did the work, The bills in 
question were for work done and :mat~ri~ls fur.,. 
nished by third persons employed by the plaintiff in 
the execution of the contract which was the basis of 

20 th~ suit.; and, according to the testimony of the la,t-
ter, had been paid by him .. They were confirmatory 
of his testimony, and were admissible for that pur-
pose, notwithstanding the fact that the , persons who 
presented them to the plaintiff for payment, and who 
were, in faet, paid the am.ounts. called £or therein, 

· were not produced by the plaintiff for the purp .ose 
of verifying their accuracy. 

The last reason for reversal is that the Court 
erred in charging the jury that its verdict mu~t be 

30 based upon the supplemental contract and not at all 
upon the original contract between the parties, The 
suit was based entirely upon the supplemental con-
tract,, and what. has already been stated is disposi-
tive of this contention, 

The judgment under review will be affirmed. 
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. 
ORDER OF AF 'FIRMANCE. 

NEW JERS-EiY SUPR ,EME COURT. 

Octo be-r Term, 1927. 

HARRY I(oL ME ,TSKY, 

On Appeal. P la.inti ff-R espond ent, 
v. 

BERNARD PELLICOFF, 
Def endant-App ell(Jffl1t. 

Order of Affirmance . 

10 

This cause having been duly argued at the October 
term, 1927, of this Court .by Mes.srs. Cole & Cole, of 
counsel for the appellant, and Thompson & Han- ZO 
stein, of counsel for the respondent, and the Court 
having considered the same and finding no error in 
the record or proceedings in the Atlantic County 
Circuit Court: 

It is thereupon, on this 21st day of March, 1928, 
ordered and adjudged that the judgment of the At-
lantic County Circuit Court, removed by the appeal 
in this cause, be affirmed with costs, and the record 
be remitted to the Court below to be proceeded with 
accor ding to law and the practice of said Court. 30 

Entered 11:arch 21, 1928, on motion of 
THOMPSON & HANSTEIN' 

.Attorneys of Plaintiff-Respondent. 
A true copy. 

FRED. L. BLOODGOOD, 

Clerk. 
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NOTICE AND GROUNDS OF APPEAL. 

(Filed Mar. 27, 1928.) 

NEW JE .RSEiY SUPREM .E COURT. 

HARRY KoLMEiTSKY, 
Plaintiff, 

V. 
BE,RNARD PELLIOOFF, 

Defendant. 

Action · at law. 
Notice and Grounds 

of Appeal. 

To the within named Plaintiff: 
Notice that the defendant hereby appeals from 

the judgment of the Supreme Court affirming the 
20 judgment of the Circuit Court upon the fallowing 

ground: 

30 

1. The .Supreme Court affirmed the judgment 
under review when it should have reversed it. 

A true copy. 

CoLE & CoLE, 
Attorneys of D'ef endant. 

FRED. L. BLOODGOOD, 
Clerk. 

[ENDOR SED.] 

Due and legal service of the within 
notice acknowledged this 24th day of 
March, 1928. 

Thompson · & Hanstein, 
'. ; Atto ,rneys of plaintiff. 

MacCrellish & Quigley Co .. Printers, Trenton, N. J 

NEW JERSEY 

Court of Errors and Appeals. 
HAR RY KOLME'I'ZKY, 

Plaintiff-Respondent, 

vs. 

BER N ARD PELLICOFF, 

Defendant-Appellant. 

On Mechanic's Lien. 
On Appeal from 

Supreme Court. 

APPELLANT'S BRIEF 

Statement. 

This is a mechanic's lien suit by respondent, con-
tra ctor, against appellant as owner and builder. By 
the language of the complaint, the action is grounded 
upon a written contract and for extras in pursuance 
thereof. ( See the complaint and bill of particulars.) 
The cause was tried within the issue made by the com-
plaint and answer, but at the close of the trial counsel 
for respondent, as we perceive the situation, shifted his 
position and claimed that the basis of the action was for 
work clone and materials furnished under an independ-
ent contract, not in writing, and the cause was submitted 
to the jury upon this theory. There was a-verdict ~for a 
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sum much less than the amount claimed, and from the 
judgment entered thereon this appeal was taken. The 
Supreme Court affirmed and from the affirmance this 
appeal is taken. 

ARGUMENT. 
I. 

It was Error to Submit the Case to the Jury 
Upon the Theory of an Independent Contract. 

Ground of appeal number four is : 
"Because the Court permitted the jury to find 

a verdict in favor of the plaintiff, if they found 
there was a new and independent agreement en-
tered into between the plaintiff and the defen d-
ant, notwithstandi .ng there was no evidence to 
support such independent agreement." 

Ground number six is : 
"Because the Court told the jury that they 

must ignore the original agreement on which 
the action was based, and to confine their con-
sideration to an alleged independent agreement. " 

It was not within the province of the responden t 
or the Court to change the issue without the consent or 
waiver of appellant, neither of which appellant did. 
There is nothing in the case, until its close, to indicat e 
that counsel for respondent was trying the case upon 
any theory other than that set up in the complaint. 

Paragraph two of the complaint sets up a contract 
in writing and alleged performance. Paragraph five 
alleges the request of appellant to "make certain othe r 
and further alterations and additions to said premises. " 
Then follows: · 

"That plaintiff completed said extra altera-
tions and additions and completed said build-
ing, but the defendant failed to adjust the prices 
therefore and failed and refused to refer to arbi-
tration the value of said extra work and material 

' in accordance with the terms of the said contract 
above ref erred to." 
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The averments in paragraph five directly tie to the 
averments in paragraph two, concerning the existence of 
the written contract and which written contract, it will 
be seen, expressly and explicitly provides for extra work 
and material. The schedule attached to the complaint 
and made a part thereof is grounded upon the written 
contract and the extras referred to. The written agree-
ment was introduced and marked Exhibit P-2. 

At page 21 respondent is asked : 
"How soon after you had started the work 

did he (appellant) speak to you about changing 
these plans and specifications? 

A. When I had the third floor-the third floor, 
half story, the roof off, &c." 

At page 23 he is asked: 
"Q. Now, did you have a talk with Mr. Pelli-

coff in regards to the price of these alterations? 
A. Well, I did say to Pellicoff, 'Mr. Pellicoff, 

our agreement calls that any extra work to be 
done, should be a price on it and an order-' " 

And at page 24 he continues: 
"A. And I said, 'If it would be on extra work 

I could give you a price right now, but to tear 
out the work I done when I don't know what 
lumber would be waste, and what I could use, 
and the labor it was done already-and tear it 
out again and do it over again, it is impossible 
for me to give you a price, which it was agreed 
on it that the price should be made after the 
whole job was completed, extras and according 
to contract." 

Throughout his testimony, constant reference is made 
to the written contract and changes thereunder and it is 
manifest that the witness was treating the written con-
tra ct as the basis for his alleged extras. 

There was a motion to non-suit for reasons stated, 
which motion was held, and at the close of the entire 
case there was a motion for a direction, whicµ was re-
fused, and to which an exception was taken ·. 
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"All payments must be made by an orde r is-
sued and signed by Benjamin Brown, archi-
tect. 

The entire balance of the contract price is to 
be paid by the party of the first part to the sec-
ond party within fifteen days of the entire com-
pletion of the building, upon proper certificat e of 
the architect; and upon the delivery of a complete 
release of liens therein." 

The respondent did not comply with the provisi ons 
touching an order from the architect, a certificate of 
the architect and a complete release of liens. It is mani-
fest that a shift of position by counsel of the issue made 
b! _the pleadings was to avoid the effect of these pro-
v1s10ns. 

The foregoing points were made in the motion for 
non-suit and for a direction. 

In addition to the foregoing evidence that respon d-
ent's present contention was an afterthought, it appears 
by paragraph one of the contract, and the evidence which 
indubitably shows the recognition of the written contra ct 
and that the extra work was done in pursuance thereo f, 
paragraph one reads: 

"On Friday of each week, and before twelve 
o'clock noon of said day, the party of the sec-
ond part agrees to furnish to the party of the 
first part, the weekly payroll incurred in the oper-
ation aforesaid; this payroll is to be furnished by 
the party of the first part to the party of the sec-
ond part weekly, for the purpose of paying the 
weekly payroll, provided, however, that the 
weekly payroll, in all, shall not exceed the sum of 
$7,250." 

The following testimony of respondent, on cross-
examination, relates to the foregoing provision : 

"Q. Then you went with the payroll to Mr . 
Brown? 

A. Yes. 
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Q. And Mr. Brown gave an order to Mr. Pel-
licoff? 

A. Yes. 
Q. And who gave you the money? 
A. Mr. Pellicoff did give me the · money, yes. 
Q. For the week's payroll that you made up? 
A. Yes. 
Q. Did that include the entire payroll? 
A. Yes. 
Q. Not for the extras alone, but the whole 

thing? 
.A. The whole thing. 
Q. The contract required that you should be 

paid t~e payroll each week, didn't it? 
A. Yes. 
Q. And that Mr. Pellicoff did, didn't he? 
A. Well, sure he did." 

F rom the foregoing, it will be seen that the re·spond-
ent recovered a verdict upon the strength of the breach 
of his own written contract, and in disregard thereof. 

That the respondent could have recovered only upon 
the strength of the issue made by the pleadings is settled 
law in Jordan v. Reed, 77 Law, page 590, and cases 
cited. 

II. 
· It was Error to Refuse the Motion to Non-Suit 

and for a Direction. 
What has been said in number one is applicable in 

number two. There was no evidence to show the pro-
duction of a release of liens, the certificate of the archi-
tect or arbitration, all of which are required by the con-
tr act. This was not disputed by counsel, after statement 
of the grounds of the motion. These were conditions 
precedent to the right to recover. 

The trial Court must have so recognized, because it 
will be observed that it instructed the jury that there 
could be no recovery under the written contr~ct, and this 

. - . .· .... . 

was not so unless the respondent was not required to 
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per.form what we sa:y were conditions precedent. S1.;e 
Turner v. Wells) 35 Vroom, page 269; and Titus v. 
Gunn) 69 Law, page 410. 

III. 
The Court Improperly Allowed the Followi ng 

Question to be Answe .red: "No ,w, Where You Do 
Extra Work, and the Price is to be Adjusted Aft er 
the Contract is to be· Completed, What is the Usu al 
Allowance or Arrangement as to Profit?" 

This question will be f o.11n0. at page 72, to which the 
witness was permitted to answe-r, ,-,T-ea per cent." 

The amount to whic•h tihe -respondent was entitled to 
receive for the extra work, according to the terms of the 
contraot (.paragraph 1 l), was ·the true value thereo f. 
In paragraph five of the C(')mplaint the "reasonable " 
·value is daimed. The question -propounded and admitte d 
·was not within .either the terms of the contract or -the 
av:er.ment of :t'he compiaint. Apparently the question was 
p:vedicateel up0n fhe order given by rhe .architect to the 
J3laiimti£f, a11}d which was lE,;zhi"bit P-7. The la:rrrguage is : 

"Prices ito be adjusted after building is com-
pleted." 

Obviously the architect ,had the terms of the con-
tra~t in mind, and he £ollows the -q·uoted :language by 
saymg: 

"This notice is given in com,pliance with the 
contract made between you and Mr. B. Pelli-
coff, owner." 

There is nothing in the complaint to suggest that a 
recovery was to be had upon the basis of a cust0im in the 
trade, and, in the absence of any other contr.olling factor, 
respondent was entitled to the reasonable value of his 
work, or the going price. T.o admit the witness to 
arbitrarily add ten per cent. to the .amount of his .alleged 
claim was without any basis in law, and the admission of 
the evidence was harmful error. 
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IV. 
The Trial C0urt Erroneously Admitted fo.:i Evi-

dence Bills aJ Thir:d Parties. 
The bills weue marked , Exkvbits P-8 and P-9) page 

116. The obj:ection was that the bills couM not be 
proved: as , correct by merely producing · them, and: that 
they should ha:ve b>een proved by those furnishing the 
mateFial. The Cou.-rt' s-response was : 

"I will permit them on the theory that they are 
produced in resp0nse to counsel's question, if he 
had .any. He says he did not have any but here 
are the two that can be produced. " 

Without doubt, the purpose was to prove the correct-
ness of the bills by pr.oqucirrg them, and not calling the 
matetial men who furnished the material. We were 
afforded no opp0rtunity to · cross-examine as to the 
accuracy of the bills and whether the material was incor-
porated in appellant's building. 

v~ 
The Following Charge was Erroneous: "Then 

You go to the Question of Whether or not the 
Plaintiff has Satisfi .ed v ·ou by a Fair Preponderance 
of the Evidence that He Requested the Architect 
to Adjust the Amount Due Him and the Architect 
Refused, and that He Sought and Demanded Arbi-
tration and that Arbitration was Refused." 

Already it appears that the final contention of re-
spondent was that his claim for extras ( and this was the 
only question submitted to the jury), was grounded 
upon a contract wholly independent of the written con-
tract, and whether that were so was the single question, 
which, at the outset, the trial Court submitted to the 
jury. He explicitly withdrew the written contract from 
consideration by the jury. Having done this, he then 
proceeded to charge the impugned langu':1~~' wp.~ch in-
jected into the case the written contract and' the order 
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for e~tra work thereunder. The question of arbitrati on 
came mto the case only through the written contract and 
the order given by the architect to the respondent. The 
effect of the charge was to create an inconsisten cy 
and necessarily must have confused the · I f h Jury. , 
as e tol~ the jury, they were concerned only with 
the quest10n of whether there was an independent con-
tract, then it was palpably wrong to thereafter inje ct 
some other contract into the case for their consideratio n. 

The statement in the opinion of the Supreme Court 
that ~he a~~eement was oral is contrary to the fact. It 
was m wntm~ and was the order of the architect ( Ex. 
P-7), set out m the complaint. 

The C~urt was in error in saying that, "the suit was 
based e~tirely upon the supplemental contract." See the 
complamt and bill of particulars; Headley V C ·z . d . 
CJte ?Y the Supreme Court is not applicable under the 
pleadings and proofs here. 

For the r t d h easons s ate ' t e judgment should be 
reversed. 

Respectfully submitted, 

COLE & COLE, 
Attorneys for and of Counsel 

with Defendant-Appellant. 

Nrn·w ,JERSEY COURT OF ERRORS 
AND APPEALS. 

HARRY KoLMETZKY, 
Plaintiff-Respondent, 

v. 
BERNARD PELLICOFF, 

Defendant-Appellant. 

BRIEF' O'.F PLAINTIFF .. RESPONDENT. 
• 

The appellant's brief s~ts forth that the case was 
submitted to the .jury upon n, differeht theory than 
that made by the pleadings, and upon which it was 
ttied. It is, the ref ore; important to first analyze the 
i:ssue made by the pleadings in the case -. 

The complaint sets up ih paragraph 2, that the de-
fendant, P.ellfooff, madt~ a, contract in writing with 
the plaintiff for cettain alter~tions and additions, 
and in paragraph 5 plaintiff alleged as follows: 

"5. Between said dates the said defendant re-
quested plaintiff to mak~ certain other and fur-
ther alterations and additions to said premises, 
a list of whfoh ate attached hereto a.nd. made a 
part hereof and marked Schedule A; and 
through hi~ at~hitect and agent agreed in writ-
ing that the ·ptices for the doihg of the said 
work would be adjusted after the building was 
compl~t~d, a copy of which notice iiS fittached 
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hereto and made a part hereof and marked 
Schedule B. That plaintiff completed said extra 
alt_er~tions and additions and completed said 
bu~ld1ng but the defendant failed to adjust the 
prices therefor and failed and refused to refer 
to arbitration the value of said extra work and 
material, in accordance with the terms of the 
said contract above referred to; that Schedule 
A sets forth the reasonable value of said extra 
work and material." 

By way of answer the defendant admitted para-
graph 2, and as to paragraph 5, he pleaded as fol-
lows: 

'' 5. He admits requesting plaintiff to make 
certain alter~tions and additions not compre-
~ended by said contract, as evidenced by the no-
tice attached to the complaint and mark ed 
Schedul e B, but denies Schedule A attached to 
the complaint, sets forth a list of said extra 
altera!ions and additions, and also denies, that 
the price of extra alterations and additions was 
not adjusted; the price and ~alue of said extra 
alteration~ and additions having been fully paid 
by defendant to plaintiff. He further denies 
that Schedule A sets forth the reasonable value 
of said extra work and material.'' 

By way of separate defenses the defendant set up 
the following: 

'' 1. Plaintiff at the request of this defendant 
~id certain extra work on the building men~ 
t10_ned and described in the complaint, the fair 
price and yalue. of whi ch is $2840 upon whi ch 
defendant 1s entitled to a credit of $250 for the 
following F<.~ms stipulate1 to be furnished by 
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plaintiff and defendant: 2-30 gallon boilers and 
2 gas heaters $100; 12 French beveled plate 
glass for living room windows $50; allowance 
for labor and material by reason of lessening 
width of back porches, 2 feet, $100; making the 
price and value of said extra work, $2590. 

3. The fair price and value of said extra 
work, after the allowance to defendant the sum 
of $250 the value of said labor and materials 
omitted by consent of plaintiff and defendant 
is $2590." 

Clearly, it is admitted that the notice given by the 
·architect and marked Schedule B was given. The 
answer denies the plaintiff's allegation that the de-
fendant failed to adjust the prices, and says that the 
price of the extra was paid, and further denies that 
schedule A set forth the reasonable value of the ex-
tra work and labor. 

The answer in the third defense sets up specifi-
cally the defendant's idea of the fair price and value 
of the extra work, and alleges payment. So clearly 
the issue was ''what was the fair value of the extra 
work and did the defendant pay the fair value, and 
did the defendant adjust said prices 1" The case 
was tried upon that issue. 

Counsel for the appellant has set forth a number 
of grounds of appeal, but we will not attempt to 
answer any except those brief ed. '' Grounds of ap-
peal not briefed will be considered abandoned.'' 
Kopko v. New York Live Poultry Trucking Com-
pany, 28 Atlantic Reporter, , 870. 



ARGUMEN'X. 

I. 

The first p.oint arg1;1ed is that it. was error to sub-
n1_it th~ Qa$.e t() th~ j;iu•,y \lP~:U the theory of an inde-
pe!1deut CQ~tr~ct.,., ~nd i:~ i:~ferred to. by appellant's 
b:nef,. as. beuig ba~.ed_ \l_pon grounds of appeal 4 and 
6. 

The written agreement between the plaintiff and 
·defendant provided for · the doing_ by the plqiintiff of 
ecrtain alter~tion$ aE;d_ :,;-~p&,irs :€or t:he deiend~nt for 
a considerati _on of $14,.500, to be paid as. provided in 
the contfaet. As to ex;tr~. wo:rk, Section 9; of the con-
tract provided a.~ f o~low~: 

"Shou\d the owne:r at ~ny time · during the 
progress of said building :r-eq~est any altera.-
t~ons, deviatio:ns,. adcljtions or omissions, fron1 
the said contra~t, , he sll.a.ll be a_t liberty to..do so, 
and the :same. shall itn. 1'0 w&.y affect or make 
void the cont:rac:;t, b1;1t will he added to or de-
ducted f1;om the amm1nt of the contract, as the 
ease may, be,. bx a f a.i.Jr reasonable valua -
tion.'' · 

In SoUith End/ Improvement CQ.mpany v., Harden, 
!)2 Atlantic Reporte .r, 1127, the contract p-rovided: 

'' The parties . hereto m~y agree to alterations 
in ~a.id blilildi:ngs at anx time d1;1,dng their con-
struction, upon ter]itl~ ·to, b.e ~gre ,ed on, with-
out in any way altering or invalidating this 
agreement; the same to be settled for in final 
payment.'' 

And the question was whether certain work was 
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done in pursuance of the original contract, or aside 
fro m it. 

It was held that: ' 
"By the contract the builder was not entitled 

to demand or the contractor bound to make al-' . terations or additions.'' 

And the extra work was done aside from the con-
tract. 

It is therefore 'sutlmitted that as a matter of the ' ' . . t' leo·al construction the Goutt would have been JUST-
fi:d in tuling that the extra work done was ;ddne out-
side df the written coi1trat>,t, and, therefote, it was, 
in fact, ·the plaintiff who was harmed when that 
question was submitted to the jury. 

It is -obvious from the reading ' of sedtion 9, that the 
contractor was not bound to make alterations or ad-
ditions. 'In Soufh End Improveme 'nt Company 'v . . 
Ila ,rden, a similai " contractual propo-sition ~as con-
sidered and it was held as to extta-s, as gbove set 
forth ·that -the work was not 'done ·under the orig-

' inal contract but under a separate one. 
·The contr;ct contains three sepa'rate and inconsis-

tent provisions as to the price of extras. The _fir~t 
is that set forth in section 9 abbve. The next 1s 1n 
section 11 and provides : 

'' * ,x, ,x, But should any dispute arise respect-
ing the true value of the extra work or of the 
work omitted, the same s'hall ·be Valued b:y two 
competent . petsons~ ···· ·one einpl6yed ·by· the 
owner, and the othet· by the c6ntractor ·-~nd 
:those two shall have power to name ~n umpire, 
who-se ·decision shall be ·binding on all parties.'' 

And the third is in section 13, whi~h p:r-ovides as 
follows: 
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'' Alterations or extra work shall :be done 
wit~ou:t a written order from the party of the 
first part and the architect, and an express 
agreement in writing as to the cost . " 

According to the testimony of the plaintiff the old 
building which was to be altered, was a 2:½ story 
f!ame buildin g, with a brick basemen.t, and a pitched 
roof. The plans for the alterations would have con-
verted it into a two-family house ( S. C. 21, I. 11). 
The building as completed, after the variations from 
the plans had been carried out, was a tenement 
house, under our act. When a considerable part 
of the work had been done, under the plans as orig-
inally drawn, the , defendant requested considerabTe 
alterations to be made ( S. C. p. 21, I. 30-p. 22, I. 20). 

The plaintiff, when the alterations were requested, 
said that in view of the fact that the changes would 
require that he te-ar out a la.r.ge part of the work 
already done and, in view of the fact that he would 
not know how much of the lumber would be wasted 
and how much could be used again, it was impossi-
ble to give a price. His testimony in respect to that 
was: 

'' Q. Now, did you have a talk with Mr. Pelli -
coff in regards to the price of these alterations 1 

A. Well, I did say to-Pellicoff, 'Mr. Pellicoff, 
our agreement calls that any extra work to be 
done should be a price on it and an order--' 
• A. (Continuing.) And I said, 'If it would be 
on extra work I could give you a price right 
now, but to te ar out the work I done when I don't 
know what lumber would be waste, and what I 
could use, and the labor it was done already-
and tear it out again and do it over again, it 
is impos sible for me to give you a price; which 
it was agreed on it that the price should be made 
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after the whole job was completed, extras and 
according to contract. . 

Q. Who made the agreement that the ptce 
would be fixed after the job was completed . . 

A. Mr. Brown, the architect, and ~r. Pelh-
coff was there. . tl 

Q. What did he say about paying you ie 

price of these extras 1 . 
A Well he said that when the whole Job was 

com~leted 'it should be adj~sted by Mr. Bro';n, 
reasonable price, and he will pay when the -JOb 
is all done. • OJ 

Q. Well, what did he say he would pay you . 
A. Well, he didn't say any amount, but he 

said a reasonable price. ' 
Q. He said he would pay you the reasonable 
• OJ 

price. . • th " (S A. Reasonable price, what it is wor . , . 
(J. p. 23, I. 32 to p. 24, 1. 32.) 

The extra work done, in accordance with that 
a reement is set out approximately between pages 2! and 58 of the state of the case. The order from 
the architect, which is marked schedule B, of th~ 

laint and admitted by the answer, was offere 
?omp_d c'e There was 110 denial that the defendant 111 ev1 en • . f h t r k ·aoTeed to pay the reasonable price o t e ex ra wo 

0 . 
upon its completion. . t 

-Certainly it was not error to submit the case o 
the jury the question of whether or not the extra 
work was done under the original contract or under 
an independent contract. . . . 

Upon the plaintiff's testimony a showing . was 
made that subsequent to the making of the ~ritten 
contract the ·parties agreed between themselves that 
the plaintiff should do certain additional :vork for 
which he was to be paid _the reasonable price. The 

> • • - • 
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or der of ~he architect confirms the agreement. Iu 
. coniirmation of this, it should be pointed out that 
there w_as _no provision in the contract under which 
th~ plaintiff was bound to do extras and have the 
price therefor fixed afterwards. 

~eference is made in the appellant's brief to cer-
tain excerpts from the charge of -the ,·Court and the 
app~llant objects to the fact that the Court charged 
.,~-~1e Jury that the_re_ could be no recovery by the plain-
~1ff under the onganal _corrtract, and submitted .tQ the 
Jury ~he question of whether or ·not the ·plaintiff did 
certain extra work under an independe11t ag~reement, 
and the Court further charged that if it was found 
that th~ work was performed by the plaintiff under 
t~e written contract, then the plaintiff is not en-
titled to recover. 

I~ is difficult to see how the defendant can ·com-
plain because the Court charged the jury that there 
could be no recovery under the written con'tract. 
By th~t fea~ur: _of the charge the defendant escaped 
a possible ~ia?ihty. We concede, of course, that we 
are not clainung any money under the written con-
tract, ~nd specifically waived any money due· under 
the written contract, so that feature of the charge 
was absolutely co,rrect. 

Submitti11rg to the jury the question of whether or 
:1ot there was an independent agreement for the do-
ing of_ extra. work not co:11-templated by the agree-
me1;,t, 1s nothing about which the appellant can com-
plain. It ~as admitted by the defendant's answer; 
it w~s testified to by the plaintiff as above set forth, 
and it was never denied by the defendant. If any-
?ody could complain ~b~ut that feature of the charge 
it sho_uld be the plaintiff; he was entitled, strictly 
speaking, to have the Court direct the jury that the 
extra work was done pursuant to an agreement made 
subsequent to the written contract. ; 
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The appellant argues, under this sa~e section, 
that the Court erred in refusing to non -suit; that we 
believe, has been answered by what has been here-
tofore written. 

II. 

As to · defend.ant's motion for a direction, the first 
and second points were that the plaintiff was re-
quired• to produce a. release · of lien, and that the 
plaintiff , was required to arbitrate any difference or 
dispute as to the amount due. That would be true, 
if we were relying on the written contract, but was 
not true as to the plaintiff's independent contract, 
and the architect's order, upon which the suit was 
based. The third point was that the plaintiff was re-
quired. to produce an architect ''s certificate. This, of 
course, has no application in view of the fact that we 
were suin(Y upon an independent oral contract. 

The fou~th point was that the price of extras that 
plaintiff was entitled to have we!e to be· adjus~ed by 
the architect, and that , the architect never adJusted 
them. As to that, the complaint sets up that the de-
fendant failed to ad.just the price ·s. The answer de-
nies that '·the price of extra alterations and addi-
tions . was not adjusted.'' and then continues '' the 
price and value of said ex~ra alterations and ad?i-
tions having been • fully paid by defendant to plain-
tiff." 

Obviously in the answer- the defendant took the 
position that there was nothing to adjust, since all 

· the extras had been paid for. 
As to . the testimony on the question of adjust-

ments, reference is made to the testimony in the 
case. 
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-"Q. Mr. Kolmetzky, after you had completed 
your extras, did you go to see Mr. Brown 1 

(Brown being the architect.) 
A. Yes, sir. 
Q. Did you have a conversation with him? 
A. Yes. 
Q. What did you have a conversation with 

him about? 
.N.. Well, I asked him to give me a price on all 

the extras, which he told me that he will make 
up the price, and he told me that he witl have 
to go over again, and I shall have to see him a 
couple of days later. 

Q. And did you go to see him again later 1 
A. Yes. 
Q. What did he say to you then? 
A. He told me he is not ready yet. 
Q. Had you told him what your charge was 

for the extras 1 
A. I did told him that it will amount to about 

twelve thousand or over twelve thousand. Well, 
he answe-red me he will have to go over that. 

Mr. Cole: · Mr. Brown can't bind us except 
by the certificate under the contract. 

The Court : I think that is correct. 
Mr. Hanstein: Judge Cole contended at the 

time he made his motion that even assuming 
that the situation was as we contend-that this 
was a new and independent contract-we have 
not complied with the terms because we had not 
gotten an adjustment from Mr. Brown. 

Mr. Cole: There is nothing in this case to 
show there was any authority on Mr. Brown's 
part to do anything of this sort to bind this de-
fendant. 

The Court: The purpose of your examina~ 
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tion now is to relate some conversati~n betw~en 
the architect, Brown, and this plaintiff to bind 
the defendant. 

Q. (Repeated by the stenographer): I-Iad 
you told him that you charged for t_he_ e~tras 

Mr. Cole: I object on the ground it _is irr~le-
vant and immaterial . and cannot possibly bind 
the defendant. . . . 

Mr. Hanstein: All I want to establish 1s this 
-if they wili concede this to be_ the fact there 
won't be any need of further testimony: that we 
undertook to get an adjustment from Mr. 
Brown. . 'fl 

The Court: You may ask the witness 1· 1e 

asked Brown to make the adjustment. . 6l 
Q. Did you ask Brown to adjust these prices • 
A. Yes, sir. 
Q. Did he do it~ 
A. No. . 
Q. Now, subsequently, . o:, at any other ~1me 

did you go to see Judge Shinn about an arbitra-
tion? 

A. Yes. p Il' Q. Was Judge Shinn repres ·enting Mr. e 1-

coff at that time~ 
A. Yes. 
Q. And what did you say to h~m 
Mr. -Cole: I object to any testimony betwee:n 

this witness and Judge Shinn as to an arb1-
tration. The c~ntract speaks. ~n ~ttorney-at-
law has no authority to bind a chent 111 a matter 
of this sort. . 

Mr. Hanstein: I want to prove that we :vent 
to Judge Shinn in an effort _to get an arbitra-
tion and didn't get it. 

Mr. Cole: The contract provides for the way 

' - ' 



Sr.--ief of Plaintiff -R:esponde1J1;t 

t:hey can have the -arbitration. The contract is 
specific as to how it is to be do:q.e. . 

The Court: I sustain the objection. 
Q. Pid , you make a request upo:p.. Mr. Pelli-

coff or his attorney for an arbitratiqn 1 
A. Yes. 
Mr. Cole: That is objected to. He in.eludes 

the attorney again. Now, wh~ t: took plaqe be-
tween him and -- . 

Mr. Hanstejll: He -is , the attorney 0£1 record. 
We certainiy have the right to show that we 
went to the attorney of the d~fend&nt and 1 said · 
we wanted an arbitration. 

The Court: I will_,perrp.it it t ,Q sta:q.d. 
Mr. Cole: Exceptio:q.. 
Q. Upon whom did you :qi~ke th&t, request 1 
A. Upon Pellicoff and upon Judge Shinn 

both. 
Q. Did you make a request upon :P~llieoff for 

a11 ar ,bitr&tio:n 1 
A. First on Judge ,Shinni Later, I saw Pelli-

coff. 
Q. What did you say to Pellico _ffl 
.A~ I said to Pellicoff, 'Why -dqn .'-t we get an 

arbitration and have that s.ettl~d 1' He said to 
me: 'It is already in my lawyer'E\ ha:nd~ and it 
is paid for. It has to go to court.' That is what 
Mr. Pellicoff answered me in front · of. his hotel 
on Virginia Avenue. He went out of tp.e hotel 
a.nd I just passed by. I didn't exactly go to see 
Mr. Pellicoff, but it was just . coming when I 
walked up and he came off the steps and · l told 
him that and th&t was his answer. 

Q. Did you go to, see Judge ,Shinn 1 · 
A. Judge Shinn I saw before I saw Pellicoff. 

I think it was a couple of weeks or three or four 
weeks. 
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Q,. And what ·did you ask him 1 
A. I asked him for an arbitration. 
Q. What did he say 1 
A. He didn't want to talk to me. He made 

me with his hand. That means that I should 
leave the office. 

Mr. Hanstein: I think that is all." (S. C. p. 
. 12,2, p. 126.) 

The architect, Brown, testified as follows: 
'' Q. Did Mr. Kolmetzky come to see you after 

· he had completed his work there 1 
A. He comes in right along. He is a frequent 

visitor to my place. 
Q. Did he ever come to see you and ask you 

for an adjustment of the prices on these ex-
tr.as t 

A. I think he asked me for an arbitration. As 
for an adjustment I don't recollect it. 

Q. Aren't you certain as to whether or not 
he asked you for --

A. An arbitration. 
Q. --for an adjustment1 
A. We tried to adjust ourselves after the job 

was completed, and then I never saw him for a 
good long while until after he saw you,. I think. 

Q. Didn't you tell me during the noon recess 
that Mr. Kolmetzky had been to see you about 
an adjustment of the prices of these extras 1 

A. As to adjustment, yes, he came; but as to 
a final real meeting for adjustments that was-.. 
we never met for that. 

Q. Well, what did he say to you about adjust:,' 
ing prices t 

.A. Adjusting prices 1 At first he would not 
give any information about the real cost of these 
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extras until he would know definitely how much 
Mr. Pellicoff paid him. 1See 1 .And I couldn't 
get anythi1;1g out of him until-yes, before · he 
brought suit. He told me it was around $5 000 
and _I told him that was too much. ' 

Q. Well, did he talk to you about an adjust-
ment of the price for extras 1 That is all I 
want to know. 

.A. He talked about it, yes. 
Q. Did he ever ask you for it 1 Did he ever 

ask that the price of his extras be adjusted 1 
.A. He never-well, he asked me for an adjust-

ment, yes; but he never showed up again in 
order to come to a regular meeting in order to 
adjust things. 

Q . .All :ight. Did you ever make any state-
m~nt to him that you were ready to adjust the 
prices 1 · 

.A. I think I did. 
Q. Did you ever tell him at what price you 

were willing to adjust these extras 1 
.A. I told him it was around "$2 000" noth-

ing definite. ' 
Q. Did he ever agree to that 1 
.A. Oh, he said his debts were more than that. 
Q. ,So _that you people , never adjusted these 

extras, did you 1 · 
.A. No, sir." (.S. C. p. 130 top. 131, 1. 15.) 

. Fr?m that testimony it is obvious that the plain-
tiff did make an effort to ~djust prices. Certainly, 
the defendant was not entitled to a direction in the 
!ace of that testimony, and further than that, accord-
ing to the testimony above referred to between the 
plaintiff and de~endant, the defendant agreed to pay 
a reasonable price, after the job was completed and 
the conversation which amounted to a contract, did 
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nqt ,re
0
qv.ire the--pl~int~ff . to do ~nything m.or~ than 

demand the fair price, and failing to get it, to bring 
suit for {t. · · · · · 
_·tt sh_ouid be.· fu~ther . pointed out that the architect 

was the defendant's agent, not the plaintiff's. . His 
no:t~ce. qid not _ say who should seek the adjustment. 
I~ was the duty of the d~fendant, as a debtor, to pay 
pis debts, not the duty of the plaintiff, as a creditor 
to se:ek out the defendant. It is submitted that our 
aQtion _lays, even though the plaintiff never took a 
step to procure an adjustment. The duty was on the 
defenq.ant to seek the adjustment. · 

In the motion for a direction reference is made to 
th.;e fact that the bill . of particulars in the . case 
mingles the contract, the extras ·and the credits, as 
one .thing, and that payments were made by the de-
fendant for all of the labor on the contract and the 
extras. The facts in regard to the situation should 
be pointed out. 

Schedule C, of the complaint, sets out the contract 
price as $14,500, extras $12;526.32, shows a total 
charge of $27,026.32, and shows a credit of $13,469, 
leaving a balance due to the plaintiff of $13,557.32. 
· The answer denies the amount allowed as credit, 
anq sets up that the· amount of the credit should be 
$15-,333~52. The plaintiff testified that he had en-
gaged other counsel prior to the institution of suit, 
and that all of his papers had been given to that 
lawyer and some had not been returned, and he was, 
therefore, uncertain as to the exact amount of the 
credit. He also testified ( on page 113, of the state 
of the case) that the defendant had paid some ·of 
plaintiff '•s bills, of which the plaintiff had no exq.ct :. 
knowledge, and that whatever payments had b~en .· 
m,'ade in that respect, .and for whatever money _paid 
to t~e plaintiff for which the defendant had a ,i~-
ceipt, the plaintiff was willing the defendant sho.uld-.: 
he credited. · · ' 



• 'I'he defendant had paid ,, the plaintiff' each weelt 
the amount of. his payroll. The wr~tten contract pro ,:. 
vided that .the defendant should .pay ,to the plaintiff 
the amount of his weekly- payroll; provided , the same 
dicl not e~ooed: $7;250~ · The written - contract pro:. 
vided that the balance of' the contract price was to 
be paid -15 days after the ·-completion. Throughout 
the doing -of the e:xtra work, the plaintiff secured the 
amount of •his w:eekly pa.yroll from the defendant. 

'' Q. Has Mr-. Pellicoff · paid you the money dt1e 
for the extra labor 1: 

A. Well, he-he-paid me the money that is 
due on the extra labor. 

Q. Yes, has he paid for the extra laborf · 
A. I don't know, because it was never men• 

tioned, any extra. labor f·or contract labor. It 
was never mentioned. 

· Q. I am talking · about the labor - that was 
required in the doing of the extra work Did he 
ever pay f'or that f 

A. Well, I used to get my payroll every week 
as I am going along on · the job, but I didn't ex'" 
actly know if it was on the extra.. It was not 
spoke a bout anything if the money goes on the 
extra and not extra~ I got my payroll." (.S-. G. 
p. 118 and 119.) · 

-The payroll on the extra · work amounted to over 
$7,000. It was obvious -to the parties that the plain-
tiff could not financ ·e that. The defendant advanced 
tha.t money weekly. . W e -s.ubmit, not under the terms 
of the contract, but , mer€ly a& the only practical 
means for-the plaintiff to .go on with his work. When 
it came time tb· resolve these facts into their · true 
legal situation, it was e:ntir~ly. proper · to take the 
sum . total of the moneys -paid by the def~ndant, and 

. ' l_· 

B·rief ·of ,Fla'.intiff ~Respondeiit 

credit them · on the · oldest ac,count, to wif: -the .·con-
tract . No final ·payment, as provided ill' the con.:. 
tract, was ever . made. Although the plaintiff 're~ 
ceived money ·weekly it ·was · hut money on :account 
6f ,the debt, ,not -in :payment -of part of .the ,e•xtras. 

Sufficient <3r.edits were shown 1by the ,defendant ·at 
the trial to show that ,the contract price had been 
fully paid, .and, therefore, the plaintiff~s attorney 
stated jn open ,~ourt 'that ,all .claim on .the con.tract 
w-as ·waived, and, ·,we, ~therefore, relied ·en:tir.ely cm 
extras ,as alleged :in the , co:mplai-nt. 

III. 

Under .point three ,of ;appellant's brief it is argued 
that the following question is improper: 

'' Q. Now, where you do -extra work .and the 
price is to be adjusted after the -contract is 
completed, what is :the usual allowance ,or ar-
rangement in regard to profit 1 

Mr. Cole: Objected to. 
A. Ten per cent. 
Mr. ,Cole: I ask that that be stricken until I 

get the benefit of my objection. 
The Court: It tnay ,be stricken. 
Mr. Co-le: I object to it on the ground that 

the plaintiff 1must -rely on the case · ,made by his 
complaint, -and he has not suggested any such a 
Tight as to. add ten per cent to anything in this 
complaint. 

The ,Court: . I will permit it. 
Mr. Cole -: Exception. 
Q. (Repeated · by ·the stenographer): Now, 

where you do -extra work and the price is to he 
adjusted after the contract is completed, what is 
the usual allowance or arrangement in regard 
to profit1 

.... :..-
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' ' ' A. Ten per cent.'' - '(S-. 'C: p: 72, l.'. 35 to p. 73, 

1. ,23.) · - ., ·. · · · '·· 1 
• • _ - • : 

•• • • • • • ~- :· t • ' , •• 

' 
The complaint, as has already ·been ·noted, claims 

for the reasonable value .of the extra wo'rk and ma-
terial. R.easonable value, of course means what the . . ' item is worth. The testimony up to· the point where 
-that question was asked showed how much the plain:-
tiff had paid out ·for actual cost of materia1 and how 
~uch for labor. None of that went into his .pocket 
1n ·any way. The reasonable value · of the work that 
a contractor does may be very properly shown by 
showing how much it cost him to do the work to-

· g;ether with reasonable · compensation to him'self. 
What i~ reasonable compensation should certainly 
be the usual allowance. It would certainly seein in 
this case that it was entirely proper that the plaintiff 
.should recover, in addition to his actual costs, the 
~sual compensation for profi~; hence it is our opin-
ion that the allowance· of the question was entirely 
proper. 

IV. 

The fourth point of appellant's complaint is that 
the Court admitted in evidence Exhibits PS and P9. 
~s said under the previous · heading; by way of prov-
ing reasonable value the plaintiff showed the exact 
cost of the extra work. - On cross-examination appel~ 
lant 's counsel asked the plaintiff: · 

''Now, you spoke of certain bills, I think, and 
certain contracts that you had for extras. Have 
you any of these bills, or these contracts, that 
you can let the -jury see?'.' ( S. C. p. 99, 1. 10.) 

• 
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And on further cross -examination of the plaintiff 
the following took place: 

'' Q. From whom did you buy the pebbles? 
A. Hudson 1Supply. 
Q. Have you got its bill f 
A. I got plenty of bills for that job, not ex-

actly only for pebbles. 
Q. I am talking about the bill for pebbles and 

you say you changed from white to colored. 
A. Yes. 
Q. Have you ,got the bill for those pebbles? · 
A. I had." (.S. C. p. 114, ll. 12 to 21.) . 

Immediately upon the close of that cross-examina-
-tion, on re-direct examination, the plaintiff was 
asked as follows: · 

'' Q. Judge Cole asked you if you had any bills 
for extras on his work. 

A. He asked me if I had any contracts, not 
bills, I had the- bills, not the contract. 

Q. Do you lmow what those bills relate to f 
A. That is for the extra. 
Q. Are both those bills for extras f 
A. Yes. 
Q. Do you have any other bills for extras 

here-1 
A. No, I haven't got it here. 
Q. Do you know where they are f 
A. I don't think that I will be able t.o get 

them. I tell you I did left all my papers with 
M.r. Bloom and when I got it back he didn't give 
me the papers, and I couldn't remember which I 
did give him or what I did give him at that time; 

Mr. Hanstein: I offer that. 
Mr. Cole: I object to the offer of somebody 

else's bill. 

.- _:.,__ .· -~ . 
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Mr. Hanstein: Well, I ~hink it is entirely 
proper now. Judge Cole, has questioned him 
about bills for extras. 

Mr·. Cole : I cross -examined him. He says I 
didn't. He says I asked him for contracts. 

Mr. Hanstein: After all, the record i's going 
to speak for itself. · · 

Mr. ·Cole: The objection is that you cannot 
prove the bills by merely produci11g thein. They 
ought to be proved by the people who furnished 
the mate ·rial, or --

The Witness: They a.re here. 
The Court: I will permit them on the theory 

that they are produced in response to counsel ,·s 
question if he had any. He says he did not have 
any but here are the two that can be produced. 

Mr. Cole: Allow me an exception. 
(The papers offered are received in evidence 

and marked as exhibits for the plaintiff, P8 and 
P9 ·)." (S. ·C. p. 115, 1. 10 to p.116, 1. 19.) 

On the strength of the fact that appellant ''s own 
counsel had asked if the plaintiff -had any bills that 
he could let the jury see, it seems to us that it was 
entirely proper that these bills should be admitted 
in evidence, and they are further evidential as proof 
of what the plaintiff was oblig·ed to lay out, or con -
tract for, in the doing of the work for which he 
brought his suit. 

Further than that it is difficult to see how the 
defendant was harmed, inasmuch as there was al-
ready oral testimony introduced as to the amount 
lhe plaintiff was obliged to pay for the very two 
Hems represented •by the hills. 
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v. 
The fifth point, which is the next point argued, 

relates to a part of the charge of the Court. The 
Court had already cha.rged the jury that the written 
contract must be ignored, and that there could only 
oe a recovery in the event that it was established that 
There was a new contract between the parties. Un-
der the new contract alleged and proved by the plain-
tiff, there was, of course, no necessity for arbjtra--
tion. The Court charged that the burden was upon 
the plaintiff to establish that arbitration had been 
demanded and refused. 

The Court, thus, put a burden upon the plaintiff 
that was not proper so far as the plaintiff was con-
cerned, but it is difficult to see how the defendant 
was harmed by it. 

It is, the ref ore, submitted, that the issue in this 
case was cleatly framed by the pleadings, and the 
case was tried upon that theory. · The jury rendered 
its verdict in favor of the plaintiff; the defendant 
took a rule to show cause, which was dismissed. It 
is submitted that there was no error in the trial, and 
nothing done that was in any way prejudicial to the 
defendant. 

Respectf11lly submitted, 
THOMPSON & HANSTEIN, 

Attorneys of Plaintiff-Respondent. 






