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Return to Writ of Certiorari. 

To the H ono1"ab le J iLsti ces of the S uprem ,e O ourt 
of Judi ca,ture of Neto Jersey : 

I, ED"\VARD J . KELLEHER) Clerk of the Ne,Y Jer -
sey Supre1ne Court, in obedience to the co1nrnand 
of the wr it hereto annexed, to 111e directed, do here-
by c•ertify and send to you, the said Justices, the 
appointment of Comn1issioners, the notice relating 
thereto and the application therefor, ,vith the affi-
davits thereto annexed and the reply affidavits 
thereto, relating to •the matters .said to be in dis-
pute bet,veen the Count ies of Morris and Essex 
respecting the rebuilding of the bridge acr .oss the 
Passaic River between said counties, known as T,vo 
Bridges Bridge, together ,vith all things touching 
and concerning the same as fully and entirely as 
the same remain in my office and possession, as by 
the said writ I a1n comn1anded. 

IN WITNESS WHEREOF) I have hereunto set my 
hand and official seal this 21st day of Decen1ber , 
A. D. 1926. 

EDWARD J . KEL LEHER, 
Clerk. 
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Writ of Certiorari. 
NE"\iV JERSEY) ss. 

The State of Ne,v Jersey to Edward 
(L. s.) J. Kelleher, Clerk of the New Jersey 

Supreme Court, GREETING : We being 
,villing for certain reasons to be certified of the 
appointn1ent of three con1missioners rto meet sum-

IO marily, inquire into and make disposition as to 
matters said to be in dispute between the Counties 
of 1\1:orris and Essex respecting the rebuilding of 
the bridge across the Passaic River bet,veen said 
counties, known as Two Bridges Bridge, under the 
provisions of Chapter 332, La" rs of 1926; 

"\Ve do co1umand you that the said appointment 
of con1missioners, the notice relating thereto and 
the application therefor, -with the affidavits ~here-

2 0 to annexed and the reply affidavits thereto, to-
gether ,vi th a] 1 things touching and concerning the 
same as fully and entirely as before you they re-
main, you do certify and send, under your seal, to 
our Justices of our Supren1e Court of Judicature, 
at Trenton, on the 21st of December next, together 
,vith this writ, that there 1nay be done thereon 
-what, according to the la,vs of the State ought -to 
be done. 

30 

40 

WITNESS HON. WILLIAM S. GUM .:M:ERE, Chief 
Justice of our said Supre1ne Cou1~t at Trenton, the 
lst day of Decen1ber, 1926. 

EDWARD J. KELLEHER, 
Clerk. 

CHARLES A. RATHBUN, 
_Attorney. 

Allocatur: This "rrit 1s allowed. Let it be 
sealed. 

WM. S. GUMMERE, 
0. J. 

• 
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Notice. 

In tihe Matter of the Applica-
tion of the County of Essex 
for the appointment of three 
Com1nissioners to meet, sum-
marily inquire in to and ma~e 
di,sposition as to matters n1 

dispute between the 
COUNTIES OF MORRIS 

and EssEx) 

respecting the rebuilding -~f 
the bridge across the Pass~1c 
River between said Counties 
kno,vn ,as 

T,v-o BRIDGES BRIDGE, 

in the T-ownship of Caldwell. 

Notice. 

To the Board of Chosen Freeholders of the County 
of Morris : 

31 Tillis is to notify you that on s_aturd~y, July ' 
1926 at 10 A. M. ( Daylight Saving Tune)' at t~e 

, · _ r J I will present a pe-
Court House, Ne"vark, :N. ., t· f the 

Chief J us ice o t ·t· to William S. Gunnnere, 
1 10n 1 · . for the ap-

New J ersej r Supreme Court, as nng . . s 
. . der the provision 

pointment of co1nn11ss1oners, un . . ~e into the 
of Chap.ter 332, La-ws .of 1926, to inqun . Ch n 

· · th Boards of ose 
Present relations between e M d Essex 

t· of orris an .,_ , Freeholders of the Ooun ies . the 
- . . f the bridge across concerning the rebu1ld1ng o . 
P . c River between the two counties, kno,vn as 

assai . . wnshi of Cald-the T,vo Bridges Bridge in the To p 
. t·t · is hereto annex-well, N. J., copy of ,vh1ch pe 1 ion 

ed. 
ARTHUR T. VANDERBILT, 

County Counsel of the 
County of Essex. 

Ne-wark, N. J., July 27, 192G. 
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Petition. 

In the Matter of the Applica-
tion of the County of Essex 
for the appointn1ent .0 f three 
Con1missioners to meet, suin-
marily inquire into and make 
disposition as to matters in 
dispute bet,veen the 

COUNTIES OF MORIUS 

and ESSEX, 

respecting the rebuilding of 
th e bridge across the Passaic 
River between said Counties 
kno-wn as 

Two BRIDGES BRIDGE J 

Petition. 

20 in the To,vnship of Cald·well. 

30 

40 

To th~ JI onor·ab-le 1Villiam S. Gummere, Chief J us-
t1ce ?.f the N e10 Jersey Siipreme Court: 

The p~tition of the County of Essex, a public 
~orporat1on of the State of Ke,v Jersey, respect-
fully shows: 

1. That the bridge located in the Township of 
Calchvell across the Passaic River between the 
Co~nties of Essex and Morris, known as the Two 
Bridges Bridge, was constructed and is maintain-
ed at the equal joint experu;e of said counties. 

2. That the County Engineers of said counties 
have reported to the J .oint Bridge Committee of 
the Boards of Chosen Freeholders of said counties 
t~1at said bridge is dangerious and unsafe for pub-
!1c tr~ffic; tha~ sai~ bridge has been built for many 
years' that said bridge has been subjected to long 

5 

Petition. 

and severe use and is ·wholly inadequate for the 
auton1obile traffic that no-w passes over it. 

3. That the County of Essex on September 
17, 1925, adopted a resolution prohibiting the use 
of said bridge for vehicles of more than t,vo tons 
·weight including load and prohibiting the use of 
sa id bridge for a greater speed than six 1niles 
an hour by all n1otor vehicles, and n1ade provision 
for suitable signs of ·warnings and penalties at ap-
propriate places and appointed .suitable persons to 
be placed in .special care and charge of said bridge 
for the enforcement of said regulations, and has 
taken eYery pr ,ecaution to ·warn the public of tbe 
danger of the use of said bridge. 

4. Th at several conferences and n1eetings have 
since been held between representatives of said 
counties as to rebuilding of said bridge, and the 
Boards of Chosen Freeholders of said counties 
have been unable to agree as to the manner or 
method of rebuilding said bridge already erected 
and no-,v out of repair so that the sa1ne novv re-
mains dangerous and unsafe for public travel and 
constitutes a n1enace to the personR using it, their 
persons and prnpert.y. 

Your petitioner, theref.ore, prays that this Court 
.shall appoint three persons as co1nn1issioners to 
111eet forthwith and sun1n1arily inquire into said 
n1a tters, giving to said co1nn1issioners all the pow-
ers conferred upon them under the provisions of 
Chapter 332 of the Laws of 1926. 

rrHE COU:NTY OF ESSEX, 
PHILIP LINDEMAN, 

Director of the Board of Chosen 
Freeholders of the County of 
Essex. 
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Petition: 

FRANK E. WARD) ' 

Clerk of the Board of Chosen 
Freeholders of the County of 
Essex. 

ARTHUR T. VANDERBILT) 

County Counsel. 

State of New Jersey, lcrn -. 
County of Es.sex. ) ...,,_,, · 

Philip Lindeman and Frank E. Ward; being 
duly s-worn on their oaths according to law, depose 
and say that they are respectively Director and 
t;l erk of the Board of Chosen Freeholders of the 
County of Essex; th-at they signed the ·within pe-
tition pursuant to a resolution passed by said 
Board on July 22, 1926; that they are familiar with 
the 1natters and things contained therein and the 
same are true to the best of their knowledge, infor-
n1ation and belief. 

PHILIP LINDERMAN, 
FRANK E. WARD. 

s,v.orn · to and subscribed before l 
me this 27th day of July, 1926.) 

Rayn1ond E. l\fahony, 
30 Notary Public for New Jersey. 

Affidavit of William A. Stickel. 

State of Ne·w Jersey, lc,c, . 
County of Essex. fJ,_,, . 

Willian1 A. Stickel, of full age, being duly sworn 
upon his oath according to law, deposes and says: 

4 0 I a1n by profession a civil engineer and have 
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Affidavit of William A. Stickel. 

been practicing in the State of Ne,v Jersey for the 
past eleven years. During the past five years I 
have been County Engineer for the County of E,s-
sex and occupy that position at the present time. 
I an1 familiar with the bridge across the Passaic 
River bet,veen Essex and Morris counties known 
as the T,v.o Bridges Bridge under the control a~d 1 o 
care of the Boards of Chosen Freeholders of said 
counties. I have n1ade numerous exa1ninations of 
said bridge for the purpose of advising the Board 
of Chosen Freeholders of the County of Essex as 
to the necessity for rebuilding the same, said bridge 
has been subjected to the ne·wly developed and 
heavy cha1•flcter· of tranHportation, Ho that .there 
h-fl R been a very rapid deterioration of said bridge 
through such ne,v and heavy tra nsporta t ion. I am 
of the opinion and I have so reported on several oc-
casions to the Boa rd of Chosen Freeholders of the 
County of Es sex and to the Joint Bridge · Comn1it-
tee of the Counties of Essex and Morris, that said 
bridge should be immediately rebuilt to meet n1od-
ern traffic conditions. 

RnhRequent to a report to said con1mittee, the 
County Engineer of Morris County and myself 
,vere directed to prepare plans and specifications 
for the construction of a ne,v bridge to take the 
place of the present .. structure pursuant to which 
plans were prepared by the County Engineer of 
M-orris County and myself and the same were ap -
proved by resolution adopted at a regular meeting 
of t he Board of Chosen Preeholders of the County 
of EsBex held June 10, 1926, ,vhich resolu t ion di-
rected said Join t Bridge Com1nittee to advertise 
fm· and receive bids for said ne,v bridge and said 
r ei;mlut ion proyjded further t hflt the Bame Rhould 
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Affi ,dav it of William A. Stickel. 

not becon1e effective until concurred in by the 
Board of Chosen Freeholders of the County .of Mor-
ris; that a certified copy of said resolution ,vas for-
warded to the Clerk of the Board of Chosen Free-
holders .of the County of Morris on June 17, 1926; 
that the Board of Chosen Fre€Jholders of the Coun-

1 o ty of 1\1:orris has refused or failed to concur in said 
resolution, so that said Boards are no-w unable to 
agree as to the manner or 1nethod of rebuilding 
said bridge. 

20 

30 

40 

Wl\L A. STICKEL. 
S·worn to and subscribed before l 

me this 27th day of July, 19~6. S 
Rayn1ond E. ~Iahony, 

Notary Public for New Jersey. 
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Affidavit of Winfield Hopkins. 

In the Matter of the Applica-
tion of the County of Essex 
for the appointn1ent of three 
Commissioners to meet, sum -
1narily inquire into and 1nalre 
disposition as to matters 1n 
dispute bet,veen the 

COUNTIES OF MORRIS 
and EssEXJ Affidavits. 

respecting the rebuilding of 
the bridge across the Passaic 
River between said Counties 
kno-wn as 

Two BRIDGES BRIDGE, 

in the Township of Caldwell. 

State of New Jersey 1 
' lcici • 

County of 1\'Iorris, S;J._.,,. 
Winfield Hopkins, of full age, being duly sworn 

according to la,v, on his .oath deposes and says: 
I an1 the engineer for the County of Morris and 

have been such engineer for several years . I have 
read the petition addressed to the Honorable Wil-
liam S. Gun1n1ere, Chief Justice of the New Jersey 
Supreine Court, signed by Philip Linderman, in 
behalf of the County of Essex, and am familiar 
with its con ten ts. 

I have heretofore reported to the Board of 
Chosen Freeholders of the County of Morris that 
the bridge kno,vn as the 'f,vo Bridges Bridge ex-
tending over the Passaic River should be recon-
Htructed < Pursuant to instructions fro1n the Boards 
of Chosen Freeholders of the County of Morris and 
of the County of Essex, William A. Stickel, the 
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.c1ffidavit of 1Vinfield Hopkins. 

County Engineer of Essex County, and myself 
have prepared plans and specifications for the re-
building of the said bridge, and which plans and 
specifications have heretofore been approved by the 
Board of Chosen Freeholders of the County of Mor-
ris, and, according to information and belief, also 
by the Boa rd of Chosen Freeholder 1s of the County 

1 O of Essex. At no time has there been any conflict or 
disagreement between the two Boards of Chosen 
Freeholders as to the manner or method of re-
building said bridge and the only question in con-
troversy between the two Boards at the present 
time is the question of financing the rebuilding of 
the said bridge. In my opinion, the plans and 
specifications already prepared by William A. 
Stickel as County Engineer of Essex County, and 

2 0 1nyself, as County Engineer of Morris County, are 
adequate and ,vill meet all the needs of the travel-
ing public at the point where the same is to be 
erected for many years to come. In the prepara-
tion of the plans and specifications both the en-
gineer of Essex County and myself as engineer of 
Morris County, have worked in the utmost har-
mony and ·without any conflict. Neither Board of 
Chm:;en Freeholders of the two counties has raised 
any objections to the plans and specifications sub-

3o mitted by us as engineers of the two counties. The 
allegation in the petition that ·the Boards of Chos-
en Freeholders of said counties have been unable 
to agree as to the n1anner or method of rebuilding 
sairl bridge is not true. 

,vINFIELD HOPKINS. 
Subscribed and sworn to before me this l 

9th day of November, A. D. 1926. ) 
Agnes M. Bean, 

40 Notary Public, N. J. 
(Seal). 
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Affidavit of Lewis A. Waters . 

State of New Jersey, (CJCJ . 
County of Morris, ) '"'"'· · 

Lewis A. vVaters, of full age, being duly sworn 
according to la,v, on his oath deposes and says: 

I a1n the Director of the Board of Chosen Free-
holders of the County of Morris. I have read the 
petition of the County of E.ssex to the Honorable 
Willian1 S. Gununere, Chief Justice of the New 
Jersey Supren1e Court, for the appointment of 
cornntissioners. I a1n fa1niliar ,vith the contents 
and ·vdth the facts relating thereto. Under in-
structions fron1 the Board of Chosen lTreeholders 
of the County of lVIorris, Winfield Hopkins, Engin-
eer of the County of 1\f,orris, co-operated ,vith Wil-
li,1111 A. Stickel, Engineer of the County of Essex, 
in the preparation of plans and specifica-
tions for the rebuilding of the bridge kno,vn 
as the T·wo Bridges Bridge. The Board of 
Chosen Freeholders of the County of Morris 
had been ·advised hy our County Engineer 
or the necessity of rebuilding the bridge 
and for that reason he ,vas giYen the instructions 
aforesaid. At no tin1e has there been any disa-
QTeeinent between the Board of Chosen Freeholders •"' 
of the CDunty of :Wiorris and the Board of Chosen 
Freeholders of the County of E-ssex as to the n1an-
ner or method of rebuilding said bridge, but th<~ 
Board of Chosen li"reeholders of the County of 
Morris has already approved of the plans and 
specificatio1u; prepared hy the engineers of the two 
counties and have agreed as to the necessity of the 
ne,v Lridge. The only disagreement between the 
t wo Boards hn R been as to the proportion each 
county 'should pay. T,he Board of Chosen Free-
holders of the County of Morris has contended 
that, because of the extraordinary situation, it 
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Affidavit of Lewis A. Waters. 

would be inequitable and unjust for the County 
of Morris to pay an equal share of the cost of re-
building the b.rid.ge because the bridge would be 
of no avail ·without the two -county bridge between 
Passaic County and JVIorris County, being connect-
ed there·with, and if Morris County should be oblig-
ed to pay fifty per cent . of the cost of ;the T-wo 
Bridges Bridge and, in case of reconstruction of 
the bridge connecting Passaic County, a like pro-
portion, it would, in effect, compel Morris County 
to pay an a111ount equal to the cost of one bridge, 
whereas the County of Essex: and the County of 
Passaic ,vould .be obliged to pay an a111ount equal 
to the cost of only one-half of a bridge each. 

The Board of Chosen Freeholder ,s of Morris 
County has been advised that, in case the two 
Boards of the two counties cannot agree upon the 
:;;hare each should bear, the appropriate tribunal 
in which the same 111ay be detern1ined is the Court 
of Chancery of New Jersey and that the Board of 
Chosen Freeholders of Morris County is ,villing 
to have the matter ,submitted to the Court of Chan-
cery of New Jersey or to a Board of Arbitrators 
se1ected by the t,vo counties. 

LEWIS A. WATERS. 
Subscribed and sworn to before me this l 

10th day of November, A. D. 1926. ) 

(Seal). 

Edward B. JVIiller, 
Notary Public, N. J. 
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Notice. 

In the Matter of the Applica-
tion of the County of Essex 
for the appointment of three 
Con1missioners to n1eet, sum-
marily inquire into and 111alre 
di1sposition as to matters 1n 
dispute between the 

COUNTIES OF MORRIS 
and ESSEX) Notice. 

respecting the rebuilding of 
the bridge acr,oss the Passaic 
River between said Counties 
kno,vn as 

T,vo BRIDGES BRIDGE) 
in the Township of Cald,vell. 

To the Board of Chosen Freeholde rs of the County 
of J.lf orris : 

This is to notify you that on vVednesday, No-
vember 10, 1926, at 10 A. M., at the Court House, 
Ne,vark, N. J., I ,vill present a petition to William 
S. Gu111mere, Chief Justice of the New Jersey Su-
p.reine Court, asking for the appointment of com-
n1issioners, under the provisions of Chapter 332, 
La,vs of 1926, to inquire into the present relations 
between the Boards of Chosen Freeholders of the 
Counties of Morris and Essex, concerning the re-
building of the bridge across the Passaic River be-
t,veen the tw:o counties, known as the Two Bridges 
Bridge in the Township of Caldwell, N. J., a copy 
of which petition is hereto annexed. 

ARTHUR T. VANDERBILT, 
County" Counsel of the 

County of Essex. 
Ne·wark, N. J., November 3, 1926. 
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Order Appointing Commissioners. 

In the 1\1:atter of the Applica-
tion of the Countv ·of Essex ., 
for the appointment of three 
Co1nmissioners to meet, swn-
n1arily inquire into and make 
disposition as to matters 111 

dispute between the 
COUNTIES OF MORRIS 

and ESSEX) 
resip-ecting the rebuilding of 
the bridge across the Passa1c 
River between said Counties 
kno-wn as 

T,vo BRIDGES BRIDGE) 
in the Township of Cald,vell. 

Order 
Appointing 
Commis-
sioners. 

The County of E,ssex having presented its pe-
tition fr .om ,vhich it appears that the Counties of 
Morris and Essex in this State are no,v maintain-
ing at their joint equal expense the bridge across 
the Passaic River between the Counties of Morris 
and Essex, kno-wn as the T,vo Bridges Bridge, and 
that the Boards of Chosen Freeholders of said 

30 counties have agreed that said bridge ,vhich is now 
out of repair, should Le rebuilt and to that end 
have agreed upon .plans and .specifications prepared 
Ly their respective county engineers for that pur-
pose, but have disagreed as to the proportion of 
the cost of the said ne,v bridge which should be 
borne by each county. 

It is on this 27th day of November, 1926, on mo-
tion of Arthur T. Va1~derbilt, attorney for the 
County of Essex, in the presence of Charles A. 

4o Rathbun, attorney for the County of 1\1:orris, 

Order Appofriting Commissioners. 

ORDERED) pursuant to Chapter 185, of the La,vs 
of 1918, as an1ended by Chapter 332, of the Laws 
of 1926, that David Y.oung, Esq., of Towaco, Mor-
ris County; Ed,vard S. Jackson, Esq., of Ne,vark, 
Essex County; and Charles L. Morgan, Esq., of 
Elizabeth, Union County; be and they hereby are 
appointed co1n1nissioners to be known as JOINT 
BRIDGE COMMISSIONERS OF MORRIS AND ESSEX 
COUNTIES) to meet forthwith and su1nmarily in-
quire in to the matters in di spute respecting the 
building of said bridge, and to have such power 
and perfor1n such duties as are conferred and iln-
posed upon them by said statute. 

WM. S. GUJ\1:MERE, 
C. J. 
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Reasons (Filed Nov. 30, 1926) . . 
NEW JERSEY SUPREME COURT. 

'l"'HE STATE) Co"GNTY OF Mo1-nus} 
Prosecutor, 

vs. 

COUNTY OF ESSEX) 

Defendant. 

On 
Certiorari. 

Reasons. 

The prosecutor presents the following reasons 
for set t ing aside the a1p.pointn1ent of commission-
ers in the n1atter of the Two Bridges Bridge, 
brought before this Honorable Court by the ·writ 
of certi01·ari in the aboYe-entitled cause: 

First. Becau8e the statute doe._~ not authorize 
the appointn1ent .of co1n111issioners ·where, as in this 
matter, the goYerning bodies of the two countie8 
have agreed as to the necei;;;sity of the reconstruc-
tion of the bridge, the material of which the same 
sha 11 he constructed and the pl~ns and specifica-
tions the1·efor ·which involYe the mode and manner 
of construction, and the only difference of opinion 
and the disagreen1ent between the two counties 
arises out of the question as to the share of ex-
pense each county should contribute to-wards the 
reconstruction of said bridge . . 

Second. Because the order appointing said 
con1missioners direct that they shall inquire into 
the matters in dispute respecting the building of 
said bridge and, inasmuch as the only dispute is 
in regard to the share of expense which each coun-
ty shall bear in the construction of said bridge, 

17 

Reasons. 

the statute does not authorize the commissioners 
appointed thereunder t o inquire into and pass up-
on the question in dispute, and therefore the ap-
pointment is illegal. 

Third. Because Chapter 332, Laws of 1926 con-
fers, or a tternpts to confer upon a Justice of the 
Supren1e Court the right to appoint co1n111issioners 
in case t\vo counties shall be unable to agree as to 
the matters therein set forth, but the disagreement 
between the prosecutor and the defendant herein 
does not relate to any of the subject ma t ters n1en-
tioned in the statute, and therefore the appoint-
ment of the co1nmissioners ·was invalid and beyond 
the jurisdiction of the Chief Justice. 

Fourth. _Because the atte1npt by the legislature 
to delegate to conunissioners appointed by a Jus-
tice of the Supren1e Court the po,ver to make con-
tracts for the construction of bridges renders the 
aforesaid ..ct\..ct of 1926, unconsti tutional. 

Fifth. Because the attempt by the legislature 
to vest in con1mis-sioners the power to make con-
tracts for the erection of bridges before the appro-
priation therefor has been 1nade by the governing 
bodies of the respective counties wa.s unconstitu-
t ional. 

Sixth. Because .the atte111pt to Yest in commis-
sioners the power to make contracts for the con-
struction of bridges and causing the same to be 
constructed without regard to the bonded indebt-
edness of the counties is subversive of the financial 
policy of the State, against public policy, and un-
constitutional. 

Seventh. Because said proceedings are in divers 
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Opinion. 

other .respects irregular, illegal, unjust and opp res-
sive to the prosecutor. 

CHARLESA . RATHBU~ 
Attorney of P rosecutor. 

Opinion (Filed Feb. 7, 1927). 
:NEW JE RSEY SUPRE1IE COUR'l.,. 

No. 236 . JANUARY TERlVI) 1927. 

COUNTY OF Moruus) 
Prosecutor, 

V. 

COUNTY OF ESSEX) 
Defendant . 

On 
Certiorari. 

.t\rgued Jan uary 18th, 1927; Decided Febr uary 
7th, 1927. 

Un der the Act concer ni ng Count ies P . T.. .. 1918, 
3 0 p. 608; as a1nended by P . L. 1926, p . 753 ·which 

provides, "If said boards ( i. e. Boards of Chosen 
"Freeholders) shall be unable to agree in any 
((respect as to t he manner or method of rie,pairi ng 
"or rebuilding any suc h viaduct or bridge" &c. is 
broad enough to include a controversy or dispute 
·whi ch con cerns on ly the distribution of · cost. 

For the Prosecutor: MR. CHARLES A. 
RATHBUN. 

40 For the Defendant : MR. ARTHUR T . VAN-
DERBILT . 

19 

Opinion. 

The opinion of the court was delivered by 
BLACK) J. 

A certiorari was allowed to revie" r an order 
1nade by the Chief Justice dated November 27th, 
1926; appointing -three co1nmissioner s t-o be kno-wn 
as Joint Bridge Commis s1oners of Morri s and Es-
Rex CountieR . 
· The order was 1nade under P. L. 1918) p. 608 ). 

Chap . 185 ). as amended by P . L . 1926) p. 753 ). Chap. 
332. 

The order and petition, under ,vhich the order 
-was made, re cite that the counties of Morris and 
E ssex are no"~ n1aintaining at their joint expense 
the bridge across the Pa ssaic River, between the 
counties of Morris and ERsex, known as the Two 
Brid ges Bridge. The Boards of ChoseJ:?.. Freehold -
e1·s of said coun t ies have agreed the bridge is now 
out of repair and should be re -buil t . They have 
agreed upon plans and spe ci:fica tions prepared by 
their re spe ctive County Engineers for that pur-
pose. The y have disagreed, as to the .proportion 
~f the cost of the nevv bridge, ·which shou ld be borne 
by -each count y. Hence, the concre t e question pre -
sented for deciRion is, whether a di spute as to cost 
only is vvithin the Statute under vvhich the order 
waR 111ade? That Statute is the A ct P . L. 1926) P· 
753. It is an amendn1ent of the Act of P . L. 1918) 
p. 608 ). ,vhich Act is entitled; "an A.ct Concerning 
Counties " . It amends ,section 130G and the amend-
1nent is in substan ce and form an a1npli:fication of 
that sectiion. The A ct P. L . 1918) p. 608) 
sec. 1306 pro-,·ide s "any expense incurred by 
"said con1n1issione1"'s shall, upon certifi cation 
"by the1n, be paid in equal proportion s by 
"t he County Collector s of each of said Coun-
"t ies .". The pertinent part of the Act r. L. 
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1926, p. 753 out of which arose this controversy is 
as follo,Ys: "If said boards shall be unable to agree 
ain ariy respect as to the manner or method of re-
"pairing or rebuilding any such viaduct or bridge, 
"either of ,sa id boards 111ay apply to a justice of the 
"Ruprerne Court, vvho shall appoint three commis-
"sioners ·who shall meet forth,vith and summarily 
"inquire into t he 1natter or 111atters in dispute. " 

The prosecutor v;Tites do,vn seven reasons for 
setting aside the appointment of the Commission-
er s. ':l"'he first three .challeng ,e the power of a Su-
pren1e Court Justice to n1ake the appointment un-
der the Statute, vvhen, as here , the only dispute is 
in regard to the share of expense, ,vhich each coun-
ty shall bear in t he construction of a new bridge. 

vVe are unable to follo-w the argwnent of the 
prosecutor, in that, the Statute does not include 
·within its terms a dispute involving only the ques-
tion of a proper distribution and proportion of the 
cost. 'fhe construction of the Statute contended 
for is too narro-,v and therefore unsound. It is 
elementary, that the principle of construction to 
be applied to the net is, the act n1ust be rea sonably 
construed, Ro as, to carry into effect t he legislative 
intention. 1 f a di spute concerning co.st is not in-
cluded v;Tithin the 1neaning of the Statute, then it 
mm-it rest upon the idea "tha t words have 
no settled n1eaning or that language is poVirerless 
to express thought" . vVe think that when, the 
Legii-ilature ui-ied these ·words in t he statute; "if 
" 'd b i-ia1 oards shall be unable to agree in any res-
"pect as to the manner or method of repairing or 
"rebuilding any such viaduct or bridge". The Le.g-
ii-i la ture intended to cover jm-it such a situation as 
has arisen between thes.e t""\vo counties. It certain-
ly could not have intended to leave open, probabl y 
the 1noi-it vital question in all such situations, viz. : 
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the proportion or distribution of the cost, over 
which, in all .probabili ty there would be a deadlock 
in many cases, especially so, when one county con-
tends that it should not bear one half of the ex-

' pense. 
Equally untenable and unsound are the other 

reason s filed for setting aside the order viz : that 
the Act is unconstitutional: 

1st, because, it ves.ts in comn1issioners the power 
to 1nake contracts for the erection of bridges be-
fore t he appropriation therefor has been made by 
the goYerning bodies of the counti ,es; 

2nd, because, it vests in such con1missioners a 
powe1· to rnake contracts ·without regard to the 
bonded indebtedness of the counties. These points 
call for no extended discussion. 

The order appointing the commissioners is af-
firn1ed and the ""\Vrit of certiorar i is dismi,ssed with 
costs . 
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Rule Dismissing Writ (Filed Feb. 10, 1927). 
NEW JERSEY SUPREME COURT. 

COUNTY OF 1\1:0RRIS) 
Prosecutor, 

v. 

COUNTY OF ESSEX) 
Defendant. 

\ On 
J Certiorari. 
f Rule Dismis-
\ sing Certiorari 
( and Affi.rn1ing 
. Order Ap-

) 
p~in~ing Com-
missioners. 

---- --- ------- ' I 

The court having inspected the return to the cer-
tiorari and having considered the reasons filed and 
having heard and considered the argu1nent of coun-
sel, 

20 IT 1s ORDERED that the order 1nade by Hon. Wil-

30 

40 

liam S. Gumn1ere, Chief Justice, dated November 
27, 1926, appointing con1missioners pursuant to 
Chapter 185 of the La,vs of 1918, as am•ended by 
Chapter 332 of the La,vs of 192G, be affir1ned and 
that the writ of certiorari herein be dismis ,sed ·with 
costs against the Prosecutor and in favor of defend· 
ant. 

Entered February 10th, 1927. 
On rnotion of ARTHUR T. VANDERBILT) 

Atto rney of Defendant . 

.. A .. true co,py 
Ed,vard J. Kelleher, 

Clerk. 
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Notice of Appeal (Filed Feb. 24, 1927). 
NEW JERSEY SUPREME COURT. 

COUNTY OF MORRIS) 
Prosecutor, 

vs. 

COUNTY OF ESSEX) 
Defendant. 

To ARTHUR T. VANDERBILT ) ESQ. _, 

Attorney of Defendant. 

J n 
Certiorari. 
Notice of 

Appe al from 
Judgment of 
Supreme 
{'I t ,.)our . 

10 

You will plea se take notice that the Prosecu tor 
appe als to the Court of Errors and Appeals from 2 0 
t he ,vhole of the judgment entered in the above 
stated caus-e on the following .ground: 

1. The Supren1,e Court erred in giving judgment 
for the defendant ins t ead of for the Prosecutor. 

CHARLES A. RATHBUN, 
Attorney for and of Counsel with Appellant. 

30 

40 
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New Jersey Court of Errors and Appeals 

THE STATE, COUNTY OF MORRIS, 
Prosecutor and Appellant, 

vs . 

COUNTY OF ESSEX, 
Defend ant and Respondent. 

On Appeal . 

BRIEF FOR APPELLANT. 

Statement. 

Upon application of the County of Essex, his 
Honor, the Chief Jus t ice, n1ade an order dated No-
vember 27, 1926, appointing three com111is.sioners t o 
meet "forthwith and su1nrnaril y inquire into the 
matters in dispute respecting the building of said 
bridge, and to have such po-wer and perf or1n such 
duties as are conferr ,ed and imposed upon them by 
said statute ." ( P . L. 1926, Chapter 332 ) . At the 
san1e time the writ of certio-rari, bringing before 
the Supreme Court the said order, ,vas allowed, al-
though the writ itself does not bear dflte until De-
cember · 1, 1926. 

The bridge in question is known as the "T,vo 
Bridges Bridge" for the reason that one bridge ex-
tends from Passaic County to a narro,v neck of 
land lying in the County of Morris, and the bridge 
in question extends fro1n Essex County to the same 
neck of land, thereby completing the highway 
across the river at that point. The engineers of 
both counties hav-e agreed that the T,vo Bridges 
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IJrid.ge should be rebuilt and have prepared plans 
and specifications therefor, ,vhich have been ap-
proved by the Boards of Chosen Freeholders of the 
1·espective counties. The Board of Chosen Free-
holders of Essex County have passed a resolution 
ad Yertising for bids, but the Board of Chosen Free-
holders of Morris County have not concurred in 
this resolution because they have insisted that, be-
cause of the unusual situation, Morris County 
should not bear more than one-third of the expense 
of . constructing the bridge, ,vhile the other two-
thirds should be borne by the County of Essex. In 
fa ct, this is the only question in dispute between 
the t,vo c~unties and ,vas so stated before his Hon-
or, the Chief Justice, at the tiine the order appoint-
ing comn1issioners ,vas made and . re-stated on the 
argu1nent hefore the Supreme Court. 

'rhe statute under ,·vhich these proeeedings have 
been brought is one -which was passed by the Leg-
. islature .A.pril 1st, 1926 over the veto of the- Gover-
nor and is found in Pran1phlet Laws 1926, Chapter 
832, pages 753 and 754. It amends Section 1306 
of the County Act found in P. L. 1918, Chapter 185 
at page 608, and it reads as follows, the italicized 
,vords being new m~tter: 

"Whenever it shall have been determined 
that the public convenience requires 
that a viaduct · or bridge be built and 
constructed at the joint expense of ad-
joining counties, or that a viaduct or 
bridge being n1aintained at such joint 
expense should be repaired or rebuilt, 
and the boards of chosen freeholder s 
of such counties shall be unable to agree as 
to the location or character of such new via-
duct or bridge, or a·s to the materials of 
,vhich the same shall be constructed, or as-
to the character of any new viaduct or 
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bridge, or if said boards shall be u~able to 
ag,ree .as to ,vhether a viaduct. or bridge al-
ready erected and out of repa~r sh~ll be re-
paired, or .shall be rebuilt~ or if said boards 
shall be unable to agree in any respect as 
to the manner or method of repairing or re-
biiilding any such viaduct or ~ridf!e) ei~h.er 
of said boards rnay apply to a Justice of the 
Supre1ne Court, who shall appoi~t th~ee 
coininissioners who shall · ineet forthwith 
and summarily inquire into t he m-a•~ter or 
n1atters in dispute. To that end said con1-
n1 issioners shall have po-wer to em ploy one 
or n1ore civil engineers an d other persons. 
J.f in the judgment o.f said commis:~ioner.-; 
it shall be determined that the public con-
venience requires that such viaduct . or 
bridge be built or constructed or rep.air__ed 
or rebuilt) said con1missioners or a maJority 
of then1, shall inake and sign a report under 
their hands deterinining the matter or inat-
ters in di spute, and cause a duplicate orig-
inal of said report to be filed vnt~ the cle~"k 
of said boards aforesaid; and said commis -
sioners shall have full power to have plans) 
draicings) surveys and specifi.ccitio:"s prepar-
ed) to advertise for and receive bids .for the 
doing of said work ) and to a1oa1~d a contract 
or contracts for the doing of said work) and 
shall ha1.ie power to super1.iise the doing of 
said work · such adverti8ing and a.wards to 

) .. 
be made in accordance with the provisions 
of the act to ivhich this is an amendment. 
Any expense incurred by sa id c?1n:111ission -
ers including the cost of such build ing) con-
str~cting) rep airing or rebuilding: shall, up-
on certification by them, be paid by the 
county treastirers of e0ch of said counties 
in the same proportion as siniilar experise.-; 
relating to said viaduct or bridge ~hO:ll be 
paid by such counties . Said con1:r_n1ssio~ers 
shall serve as such and render their serv iceH 
with .out compensation. Said corpmission-
ers shall be i{no"rn as ".Joint Bridge Con1-
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n1issioners for . . . . . . . . . . . . ( nan1e of coun-
ties) Counties.' " 

The old section 1306 read as follows, the brack-
eted parts being omitted in the new section: 

"Whenever it shall have been determined 
that the public convenience requires that a 
viaduct or bridge be built and constructed 
at the 'joint expense of adjoining counties, 
or that a viaduct being maintained at such 
joint expense should be repaired or rebuilt, 
and the boards of ,chosen freeholders of such 
counties shall be unable to agree as to the 
location or character of such new viaduct or 
bridge, or as to the materials of which the 
same shall be constru cted, or as to the char-
acter of any ne,v viaduct or bridge, or 
if said boards shall be unable to agree 
ns to whether a viaduct or bridge al-
ready erected and out of repair shall 
be repaired or shall be rebuilt, either 
of said boards may app ly to a justice of t he 
Supreme Court, who shall appoint three 
con1n1issioners who shall n1eet forthwith and 
summarily inquire into the 1natter or mat-
ters in dispute. To that end said commis-
sioners shall have po-wer to employ one · or 
n1ore civil engineers and other persons . 
(Within thirty days after their first n1eet-
ing) said conunissioners, or a 1najority of 
them, shall make and sign a report, unde r 
their hands , determining the matter or 1nat-
ters in dispute, and cause a duplicate orig-
inal of said report to be filed with the clerk 
of each of said boards af or.esaid; ( and 
such report, with it s det ermination , 
shall be binding upon said boards) . 
Any expense incurred by said commi s-
sioners shall, upon certifi,ca tion by them , 
be paid (in equal proportions by the 
county collectors of each of said coun-
ties). Said con1missioners shall :-;erve as 
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such and render t heir services ,vithout -com-
pensat ion. Said con1missioners shall be 
known as 'Joint Bridge Commissioners for 
...... (name counties) Countjes.'" 

Section 1311 of the County act of 1918 ( P. L. 
1918, page 610) has an importan t bearing upon the 
question and is set out at leng th. 

"1311. "Whenever two or 1nore counties 
contemp late the joint acqu isit ion by gift, 
purchase or ,condemnation, or the building 
and construction of any viaduct or bridge 
over any ravine , marsh, river or strean1 
form in g in ,vhole or in part t he boundary 
bet1'~een such counties, a proposed agree -
1nent shall be prepared .setting forth t he via -
duct or bridge to be acquired, or the work 
to be undertaken , and the plans and specifi -
cat ions therefor, and the estimated cost 
thereof, and t he estimated cost of mainten -
ance and operation after acquisition or com-
pletion, and also th e propor t ion of the orig -
inal cost, and the cost of mainten ance and 
operation thereof to be borne by each coun-
ty, and any other provisjon deen1ed neces -
sary to be inser ted therein . If for any rea -
son no proposed agreement shall have been 
prepared, and no agree1nent shall have been 
entered into bebveen said counties, then all 
costs and charges for acquisition, construc -
t ion, maintenance, repair , rebuilding and 
operation s·hal1 he borne equa1ly by each of 
sa id coun ties." 

Sect ion 1314 ( P. L. 1918, page 612 ) provides 
that the cost of construction of bridges "may be 
provided by the boards of chosen freeholders of this 
State out -of any fund,s of their respective counties 
not other,vi se appropriated or by the issue and sale 
of bonds of the county ." 
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The County of 1\iforris contends that the appoint-
m.ent of the Comnlissioners is invalid and has as-
signed seven reasons in support of its contention 
·which are set forth on pages 16, 17 and 18 of the 
state of the case. 

Grounds of Appeal. 

The seven reasons filed in the Supreme Court for 
setting aside the order appointing con1missioners 
may be grouped under two heads : 

1. The statute does _ not -confer upon a justice 
of the Supreme Court jurisdiction to appoint com-. 
missioners where the only dispute between the 
counties is the question as to the division of cost. 

2. The an1endatory statute is unconstitutional. 
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ARGUMENT. 

I. 
Lack of jurisdiction. 

The statute aut horizes the appointment of con1-
rnissi oners ,vhere the Boards of Chosen Freehold-
ers of the respective counties are unable to agree 
in any one of the follo,ving situations: 

1. AB to the location or character of the bridge. 
2. As to the n1aterials of ·which such bridge 

shall be constructed. 
3. As to t he ·character of any ne·w bridge ( Seen1s 

to be e1n braced under No . 1) . 
J. .t\,s to ·whether a bridge already erected and 

out of repair shall be repaired or shall be rebuilt. 
5. Where they are unable to agree in any res-

pect as to the 1na,n11er or method o.f repairing or re-
building a bridge. 

As has already been stated, the Boards of Chosen 
F1reeholders of the tvi"'"o counties are agreed as to 
t he locntion or character of the bridge; also as to 
the 1naterials of \Yhich the bridge shall be con-
Btructed; also as to the chara cter of the bridge; 
nlso as to ·whether the bridge already erected 
Bhould be rebuilt: and a 1Ro as to t he nu1nner or 
method of the rebuilding of Buch bridge. 

But the County of Essex has contended that, in-
aBn1uch as Morris Countv insis ts that there should 

'-' 

be a rn ore equitable division of the cost than a fif-
ty-fifty baBis, thi s in some ,vay or other brings the 
subject n1atter under the fifth item of disagree1nent 
\Yhich ,vas incor ,porated in the amendn1ent, viz., in 
·re.-:pect to the mann er or method o.f repairing or re -
bui.ldinq the nridge. Th at t hiR position iR unten-
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able is demonstrated by the statute 1.tself even if 
the language "~Ianner or n1ethod of repairing or 
rebuilding" could be· .strained to embody any such 
interpretation. Inasmuch as the Cour ,ts have con-
Rtantly held that the language of a statute must 
he given its usual and ordinary interpreta,tion, it 
,:vould certainly be doing· not only violence to the 
~tatute itself but to the rules of construction and 
interpretation to say that a dispute as to the divi-
sion of cost could have been in tended by the Legis-
1 a ture to be co1nprehended in the words "manner 
or n1ethod of rebuilding." But .as I have -said, the 
:;;tatute itself clearly shows that neither by the or-
iginal section, nor as an1ended, was it intended t~at 
a dispute as to division of cost should authorize 
the appointment of co1nmissioners. The duties of 
the con1111issioners are as follows: 

1. To inquire into the matter or 1natters in dis-
pute. ( In this case the division of cost). 

2. 'fo that end en1ploy one or more civil engin-
eers or other persons. 

8. After determining that the public conven-
ience requires the building of a new bridge, 

4. To make and sign a report, under . their 
hands, determining the matter in dispute. ( In 
this case the division of cost). 

5. File such report with the Clerk of the Boards 
of each County. 

G. They "shall have full power to have plans, 
drawings, surveys and specifications prepared", re-
gardless of what the respective Boards of Freehold-
ers n1ay have done in respect to said plans, dra,v-
ings, surveys and specifications. 

7. To advertise for and receive bids for the do-
ing of the work. 

8. To a,vard a contract or contracts for . the 
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9. To have po,ver to supervise the doing of the 
\vork. 

The only res,triction upon then1 is that the adver-
tising for bids and a,vards to be n1ade shall be in 
accordance ,vith the other provisions of the County 
Act of 1918. 

Of the foregoing enumerated ,po,vers and duties 
the first five were in the original statute, but ,the 
rema1n1ng ones are new. In the original act _the 
expense of investigating and determining ,vhether 
a bridge should be repaired or rebuilt had to be 
borne by the respective counties. The amendmen t 
adds that the co.st of building, constructing, repair-
ing or rebuilding is to be paid "in the same propor-
tion as similar expenses relating to said viaduct or 
bridge." This last clause clearly shows that any 
dispute relating to the division of expense is not 
a 1natter ,vhich is to be referred to the Con1mission-
ers for adjudication and, to my n1ind, conclusively 
shows that the an1.endn1ent was never intended to 
1neet the case of where a dfa·pute had arisen as to 
the division of cost. 

The Supreme Court fell into a grav .e error in as-
serting ( Case 20, lines 35 et seq.) , 

"'' re think that ,vhen the Legisla ture used 
these ·words in the statute; 'if said boards 
shall be unable to agree in any respect as t o 
the manner or 1nethod of repairing -or re-
building any -such viaduct or bridge'. The 
Legislature intended to cover just such a 
situation as has .arisen between these two 
counties. It certainly could not have in-
tended to leave open, probably the mos,t vital 
question in all such situations, viz.: the pro-
portion or distribution of the cost, over 
·which, in all probability there would be a 
deadlock in many cases, especially so, when 
one county contends that i,t should not bear 
one half of t he expense," 
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because the statute before it ·was an1ended gave the 
Comn1is.sioners power to "inquire into the matter 
or n1atters in dispute" and the po,ver "to make 
and .sign a report, under their hands, deter1nining 
the n1atter in dispute." 

And then again Section 1311 of the County a;ct 
distinctly provides that ,vhere the counties canno t 
agree as to the division of cost, the same .shall be 
borne equally. Therefore no additional legislation 
,vas needed and, inasmuch as that had been cared 
for in the County act, clearly the arnendatory leg-
islation ·was enacted not to determine the question 
of the distribution of cost but to determine the 
question as to the "n1anner or method of rebuild-
ing ." Certainly it "''~a,s not necessary to appoint 
conunissioners to determine the controversy as to 
t-he division of co.st because the statute itself, as 
alre.ad:v ·pointed out, determines that question, and 
the con1n1issioners are po,verless unless the amend-
atory act has repealed Seotion 1311, set ou.t above; 
and, inasmuch as in1plied repeal of a statute is not 
favored, it can hardly be said that this was the in-
tention of the Legislature, although if .this Court 
should declare that the commissioners appointed 
have the po"'ver under the law to say in "'rhat pro-
portion the cost of constructing the bridge shall be 
borne by each County, and the con1missioners have 
the pow·er to say that, in their judg1nent, Morris 
County should only pay one.,third and Essex Coun-
ty two-thirds, or any other proportionate share 
other than an equal share, the County of Morr _is 
"'vould be perfectly content. But in view of the 
fact tha ,t Section 1311 distinctly declares the pro-
portion each County shall bear in case of contro-
versy and the rule that implied repealer is not fav-

-ored, and also in view of the next paragraph of the 
amendatory act itself wherein it is distinctly pro-
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vided that the cost of the rebuilding is to be paid 
"in the same propor t ion as similar expenses relat-
ing to said viaduct or bridge" ( ,vhatever that may 
mean), it seems quite evident .that the judgmen t of 
the Supreme Court is erroneous, and that no com-
missioners can be appointed under the act of 1926 
where the controversy rela tes only t o the propor-· 
tionate share of cost. 

Moreover, the an1endatory statute makes no pro-
vision for the raising of funds with w_b.ich to meet 
the expense of constructing the bridge. The Coun-
ty Treasurer cannot pay out money for the con-
struction of a bridge unless he has it on hand ( and 
the County of Morris has made no provision for the 
T,vo Bridges bridge) even though t he Board of 
Chosen Freeholders had directed hin1 so to do. The 
policy of the State is indica ted in t he cas e of Cham-
ber of Commerce vs. Essex County, 96 N. J. Law, 
238, at page 242, wherein it w~s held that an ap-
propriation must have been made before even a 
Board of Chosen Fre eholders can award a contract. 
It is true that the County need not have the money 
on hand at the time of ,the awarding of the contract 
but son1e provision for t he money m.us t be made. 

See P. L. 1917, Chapter 240, page 819, paragraph 
J, wherein it is expres :sly provided that no contract 
which is to be financed by the issuance of bonds or 
notes shall be made "unless prior thereto" there 
shall have been an appropriation made to carry out 

.. 

the contract . 
P. L. 1921, Chapter 120, page 247, paragraph J , 

modifies the section cited in t he act of 1917 by pro-
viding that the authorization of bonds or notes 
"·shall be deemed an a·ppropriation", but further 
provides that "a fter such appropriation has been 
made, contracts may be let for amounts within the 
amount so .appropriated, notwithstanding that the 
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proceeds of .sale of said bonds or temporary notes 
or te1n porary bonds shall not then be in hand." 

:F'ro1n the foregoing it seems apparent that some 
provision for the financing of the project must be 
n1ade by the Counties before the construction of 
the bridge could be undertaken. 

II. 
The amendatory act is unconstitutional. 

In the next place, the statute is invalid wherein 
it atte1npts to confer upon co1nmissioners appoint-
ed by a Justice of the Supreme Court the power to 
contract for and construct bridges. This is essen-
tially a delega t ion of po,ver to do an act which re-
sults in the taxation of the people by a commission. 
As ·was said by this Court in Township of Bernards 
vs. Allen, 61 N. J. La, v, 228, at page 242, "a decis-
ion ,vhich would sustain this legislative action 
·would antagonize fundamental principles of con-
stituti on al la,v and in effect overrule State v. Sick-
els, State v. Kos ter and Munday v. Rah,vay." At 
page 237 the Court said : 

"Except as the Legislature of the State 
n1ay •confer upon political divisions powers 
to legislate and to provide revenue for de-
fraying the expenses of the local govern-
1nents, it has no power to delegate the po,ver 
of taxation to ministerial officers or to 
another depar:tment of the government." 

In State v~ Sickels, 24 N. J. Law, 125, the Su-
preme Court held "that a resolution of a town 
n1eeting to raise for general township expenses as 
1nuch as the township co111mittee should direct , 
wnys and n1eans left to the con1mittee, ,vas illegal 

- . 
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as a delegation of the taxing power which the town 
meeting could not delegate or transfer to the town-
ship com1nittee or any other officer," and to like 
effect Sta t e v. Koster, 38 N. J. Law, 308, and Mun-
day v. Rahway, 43 N. J. Law, 339. 

Speaking of t hese cases this Court in t he case of 
the Township of Bernards v. Allen, said: 

"These decisions are precedents in our own 
Cour t s, affirming the want of po,ver in the 
legislative body in which the power of tax-
ation is vested, to delegate the authority to 
others to determine in its judgment or dis-
cretion the arnount to be raised by taxa -
tion." 

In the amended act authorizing the appointmen t 
of co1nmis.sioner.s there is no lin1itat ion as to the 
an1ount of obliga t ions they could incur in the con-
struction of a bridge :-Their judgment would be 
t he sole determining factor as to the a1nount which 
the public would have to raise by taxation to 1neet 
the expense of the bridge. Clearly this comes un-
der the ban of the decision of this Court in t he 
case of t he Township of Bern ar ds v. Allen. 

In Van Cleave v. Passa1c Valley Sewage Con1-
1nis.sioners, 71 N. J. La,v, 57 4, all of the cases above 
1nentioned are cited with approval and, as ·was 
pointed out at page 580, by the terms of the act 
then u1ider consideration "t he amount to be raised 
is con1mit t ed solely to the commissioners, ,vit hin 
t he limit of $9,000,000. in the matter of cons t ruc-
tion", and then follo-ws a discussion and compari-
son ,vith the case of the Township of Bernards v. 
Allen, concluding on page 583 as follows: 

"Upon the authority of the case cited, t hjs 
Court is unequivo cally comm itted to the 
doctrine that t he legislature of this State, 
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in ··which the governn1ent al power of t axa-
tion resides, does not posse ss the power to 
delegate to another body haYing no govern-
1nental function s, the autho r ity t o det er-
1nine in its judgment or discre t ion, the 
amo~nt to be raised by taxation -, to whi ch 
obviou sly mu st be added that such authori ty 
is in effect ,so delegated if such body n1ay be 
en1po-wered to levy taxes to the ::u1:ou_nt _of 
an i.ndebtedness to be in curred by 1t 1n its 
judg1nent or discr etion .~' . 

"U·pon the authority of the Township of 
Bernards v. Allen, this provision of the stat-
ute under review render s th e a-ct inva_lid. " 

See al so At torney General v. 1\{cGuinnes-s, 78 N. 
,T. La,v, 346, at page 369. 

In thi s case the bridge to be built will cost about 
$100,000., and this indicates the extent to which 
this non-governn1ental agency might go in deter-
1nining the "amount to be raised by _taxation ", a 
po-wer conden1ned in Bernard s v. Allen, and the 
other cases above cited. 

I respectfull y submit t hat both the order ap-
pointin g the con1missioners and the amending act 
are in valid. 

CHARLES A. RATHBUN, 
Attorney of Appellant, 

and of Counsel. 

.. 

~ew J ersep Qtourt of ~rrors anb §ppeals 

THE STATE, CouNTY OF :lYioRRIS, 
Pro secut or & Appellant, 

vs. 

CouNTY OF EssEx, 
Defen dant & Respondent . 

On Appeal. 

BRIEF FOR RESPONDENT, COUNTY 
OF ESSEX. 

Statement. 

Th e fir st tw o pa r agraphs of the p r osecutor's 
bri ef state th e facts of the case. 

Th e bri dge in quest ion conn ects land in the 
Count y of Essex with land in the County of 1!or -
ri s (-wbjch in turn is connected by a br idge to 
land in the Coun ty of P assa ic, not concerned in 
thi s liti gat ion). 

Th e County En gineers of Essex and Morr is 
Coun ties have ag r eed that the Two Br idges Bri dge 
bet-ween Essex and Morr is Counties is unsa fe and 
should be reb ui lt . 

The bri dge has been for a long per iod of tim e 
guarded aga inst heavy t r affic by ,vatch men and 
guar ds app ointed an d pa id by th e County of 
E ssex . 

The County E ngineers have pre pa red plans and 
spec ificat ion s for a new bri dge, ·which have been 
app r oved by the Boards of Chosen F reeho lders 
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of the two Counties. The Board of Chosen Free-
holders of Essex County has passed a resolution 
for the reconstruction of said bridge, and ha s ad-
vertised for bids, but the Coun ty of 1v1orris has 
not done eith er. The Board of Chosen Fre ehold-
ers of lviorris County, as the pros ecutor states, 
contend that Morris County (for some rea son not 
yet legally explained) should not bear mo_re than 
one-third of the expense of constructing the 
bridge, and that E ssex County should bear tvro-
thirds of the expense. 

The bridge wa s construc t ed, and has been for 
many years maintained at the equal cost of the 
two Counties ( S. C., p. 14, 1. 25). The County of 
Essex, th ere£ ore, contends that the proposed new 
bridge should be built and maintained on the same 
basis, i. e., at the equal expense of the t\vo coun-
ties. The rule as to the di stribution of the cost 
of the construction of such bridge is clearly stated 
in the County Home Rule Act (P. L. 1918, chap. 
185, sec. 1311) as follow s : 

'' 1311. Whenever two or mor e countie s 
contemplate the joint acquisition by. g~ft, 
purchase or condemnation, . or the buil~ing 
and construction of any viaduc t or bridge 
over any ravine, marsh, riv er or stream 
forming in whole or in part the boundary 
between such counties, a. proposed agr~e-
ment shall be prepared setting forth the via-
duct or bridge to be acquired, or th e wo_rk 
to be undertaken, and the plans. and specrfi-
cations therefor, and the estimated _cost 
thereof and the estima ted cost of maint e-
nance ;nd operation aft er acqui sition or C?Ir:-
pletion and also the proportion of the ori gi-
nal co~t, and .the cost of maint enan ce and 
operation thereof to be borne by each count y , 
and any other provi sion deemed nece ssar y 
to be ins erted therein. If f or arny re ason n o 
pro po sed agr eemen t shall have been p repared , 
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and no agreement shall ha.ve been entered 
into between said counties, then all costs and 
cha.rge s for acquisition, constrruction, rnain -
tenance, repair, rebu -ilding and operation shaU 
be borne equally by each of said counties ." 

Th e County of Morris, however, seeks to avo id 
its clear duty to pay one-half of the cost of the 
ne-w bri dge , by refus ing t o pass a reso lutio n for 
th e r econstru ction of tho br idge and for adver -
ti sing for bids , altho it has app r oved the plans 
and spec ifications of its engineers and the engi -
neers of Esse x County for that purpose . 

The County of Essex ther eupon invoked the 
aid of Chapt er 332 of the Laws of 1926 (P. L . 
1926, p . . 753) , quote d at leng th on page two of 
th e pro secut or 's br ief , as a sta tuto ry means of 
comp elling J\1orr is County to carry out its legal 
duty t o maintain jointly with Essex County a 
bridge safe for t r ave lling at the location of the 
T·wo Brid ges Br idge . To th is end, th e order 
app ointin g Commi ssioner s ·was made by the Chief 
Ju st ice on November 27, 1926 ( S. C., pp . 14-15) . 

Th e Coun tv of Morris then obtained a ·writ of .., 
cert iora ri issued out of the Supre me Court for 
r eview of sa id orde r appointing Commi ssioners . 
This wr it was dismi ssed by the Supreme Court 
(S . C., pp. 18-22) . Fro m this dismissa l the County 
of J\ior ris app eals to th is Court. 



Argument. 

'rhe respondent is content to rely upon the opin-
ion of the Supreme Court ( S. C., pp. 18-20). The 
arguments presented to the Supreme Court may 
be summarized as f ollo,vs: 

P. L. 1926, chapter 332, pages 753-754, pro-
vide that: 

"if said Board shall be unable to agree in 
any respect as to the manner or ~ethod of 
repairino · or rebuilding any such viaduct or 
bridge, ~ither of said Boards may apply to 
a Justice of the Supreme Court, who shall 
appoint three Commissioners, who shall meet 
forthwith and summarily inquire into the 
matter or matters in dispute.'' 

l\Iorris County here disputes its obligation to 
pay one-half of the cost of the new bridge, and it 
therefore refuses to advertise for, and award the 
contracts for the building of such bridge. Essex 
County contends that there is, the ref ore, a dis-
agreement under the statute in the "mann~r or 
method of repairing or rebuilding'' such bridge, 
and that the Commissioners appointed under the 
statute have the power to do the work, to build 
the brido·e in question and charge the cost to the 
t,vo cou~ties in accordance with Section 1311 of 
the County Home Rule Act hereinbefore quoted. 

The prosecutor contends that the present 
situation does not come within the terms of the 
1926 Amendment. The prosecutor argues that the 
lan o·uao·e of the statute mu st be given its usual 

b b h . 
and ordinary interpretation, but neglects t e prin-
ciple of construction that th e act m~st b_e r ~ason-
ably construed to carry out the legislative in ten -
tion. The L egislatur e certainly could not have 
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intended to permits deadlock to continue, such as 
exists in this case. 

The 1926 Act was obviously intended to give 
the commissioners all necessary rights and powers 
in constructing a new bridge, to th e end that the 
public migh t not be inconven ienced or endan-
gered by a dispute between the t-w·o counties, upon 
which such duty devolved ( such as unfortunate ly 
exists in the present case.) 

Prosecu tor contends that it was not necessary 
to appoint commissioners to determine the con-
trove rsy as to the division of cost because the 
statute itself determines that question, and the 
commissioners are powerless under the act. It 
is amply evident that the Coun ty of Morris in 
this case refused to agree to the rebuilding of 
the bridge. In this situation there was no "man-
ner or method'' agreed upon for the rebuilding, 
and to relieve the situation, the commissioners 
·were appointed to proceed ·with ·what the County 
of lviorris refused to co-operate in doing, i. e.: 
the re building of the bridge. 

The prosecutor contends that if the commis-
sioners built the bri dge, the County Treasurer 
cannot meet the bill certified to him by the 
Commis sioners in accordance with the 1926 Stat-
ute, and cites Cha.m ber of Comm erce v. Ess ex 
Cou.nty, 96 N. J. L. 238, in support of 'i t s conten, 
tion, and urges that the 1926 Amendmen t is un-
constitu tional in that it attempts to delegate th€ 
taxi ng pov.rer, citing Tow nsh ip of B ernards v. 
All en, 61 N. J. L. (Appellant's Brief, page 12) . 
The 1926 amendment does not involve any ques-
tion of the raising of money by taxation by the 
commissioners, but merely provides a method of 
adjusting the differences bet,veen two counties as 
to the scope of their duties. The money for the 
cost of any such improvement must be raised by 
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the counties in the same manner as a judgment 
or other imposition in invitum ·would be raised. 

In like manner, the other cases on pages twelve, 
thirteen and fourteen of the appellant's brief, 
which deal with the delegation of taxing power, 
are not in point. Here there is no attempted dele-
gation of the taxing po-,ver. The Commission 
appointed under the statute vvill look to the re-
spective counties to have its funds raised, just 
as boards of education look to the cities and 
counties respectively for the raising of their 
funds, and just as the courts, prosecutors, county 
board of elections, county election bureaus all 
look to the boards of chosen freeholders of the 
several counties for the raising of their funds 
(matters as to which in last named group the 
boards of chosen freeholders have absolutely no 
discretion as to the amount to be raised, said ex-
penses by statute being made mandatory upon 
freeholders). 

It is therefore respectfully submitted that the 
facts o.f the present case (as found in the order of 
the Chief Justice, and as affirmed by the Supreme 
Court)· come within the terms of the 1926 Amend-
ment as to a disagreement between Boards, ' 'in 
any respect as to the manner or method of re-
building a bridge", and that the present order 
should stay. 

Respectfully submitted, 

ARTHUR T. VANDERBILT' 

Attorney for and Counsel 
with Defendant-Respondent. 

.. 




