G

FRESHWATER WETLANDS PROTECT. ACT RULES

7:7A-7.1

Appendix A

Example of a transition area averaging plan.
Transition Area Compensation

Proposcd

Transition Area\Af_tithy/’

Reduction / s/

The square footage in the compensation area is equal to

that of the reduction area.

SUBCHAPTER 7. INDIVIDUAL FRESHWATER
WETLANDS AND OPEN WATER FILL
PERMITS -

7:7A-7.1 General provisions for individual permits
(a) To be authorized under an individual permit, an
activity shall meet the following requirements:

1. All activities that require an individual permit shall
meet all of the requirements at N.J.A.C. 7:7A-7.2;

2. In addition to the requirements at N.J.A.C.
7:7A-7.2, a non water-dependent activity, as defined at
NJ.A.C. 7:7A-1.4, shall meet the requirements at
NJ.A.C. 7:7A-7.3, except if the activity disturbs only
State open waters that are not special aquatic sites as
defined at N.J.A.C. 7:7A-1.4; and
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3. In addition to the requirements at N.J.A.C.
7:7A-7.2 and N.J.A.C. 7:7A-7.3, a non water-dependent
activity in an exceptional resource value wetland or trout
production water shall meet the requirements at N.J.A.C.
7:7A-7.4.

(b) The Department shall not consider a mitigation pro-
posal in determining whether an individual permit will be
issued for a project.

(c) Each individual permit applies to the entire site upon
which permitted activities occur. An applicant shall not
segment a project or its impacts by applying for general
permit authorization for one portion of the project and
applying for an individual permit for another portion of the
project. Similarly, an applicant shall not segment a project
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or its impacts by separately applying for individual permits
for different portions of the same project.

(d) In some cases, a regulated activity that requires an
individual permit and is located in an area under the
jurisdiction of the Pinelands Commission also requires ap-
proval by the Pinelands Commission, in accordance with the
Pinelands Comprehensive Management Plan (CMP). For
information on freshwater wetlands in the Pinelands, contact
the Pinelands Commission at (609) 894-7300 or through its
website at www.state.nj.us/pinelands.

New Rule, R.2001 d.312, effective September 4, 2001.
See: 32 N.J.R. 2693(a), 33 N.J.R. 3045(a).

7:7A-7.2 Standard requirements for all individual permits

(a) This section sets forth requirements that apply to all
activities to be covered by an individual permit, including
both water-dependent activities, as defined at N.J.A.C.
7:7A-1.4, and non water-dependent activities. Additional
individual permit requirements that apply only to non water-
dependent activities are found in N.J.A.C. 7:7A-7.3 and 7.4.

(b) The Department shall issue an individual freshwater
wetlands or open water fill permit only if the regulated
activity:

1. Has no practicable alternative which would meet
the requirements at (b)1i and ii below:

i. The alternative would have a less adverse impact
on the aquatic ecosystem or would not involve a fresh-
water wetland or State open water; and

ii. The alternative would not have other significant
adverse environmental consequences, that is, it shall not
merely substitute other significant environmental conse-
quences for those attendant on the original proposal;

2. Will result in the minimum feasible alteration or
impairment of the aquatic ecosystem including existing
contour, vegetation, fish and wildlife resources, and
aquatic circulation of the freshwater wetland and hydro-
logic patterns of the HUC 11 in which the activity is
located;

3. Will not destroy, jeopardize or adversely modify a
present or documented habitat for threatened or endan-
gered species; and shall not jeopardize the continued
existence of a local population of a threatened or endan-
gered species, as defined at N.J.A.C. 7:7A-1.4;

4. Will not be likely to result in the destruction or
adverse modification of a habitat which is determined by
the Secretary of the United States Department of the
Interior or the Secretary of the U.S. Department of
Commerce, as appropriate, to be a critical habitat under
the Endangered Species Act of 1973, 16 U.S.C. § 1531 et
seq.;

5. Will not cause or contribute to a violation of any
applicable State water quality standard;
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6. Will not cause or contribute to a violation of any
applicable toxic effluent standard or prohibition imposed
pursuant to the Water Pollution Control Act;

7. Will not violate any requirement imposed by the
United States government to protect any marine sanctu-
ary designated pursuant to the Marine Protection, Re-
search and Sanctuaries Act of 1972, 33 U.S.C. §§ 1401 et
seq.;

8. Will not cause or contribute to a significant degra-
dation, as defined at 40 C.F.R. 230.10(c), of ground or
surface waters;

9. Will not adversely affect a property which is listed
or is eligible for listing on the New Jersey or National
Register of Historic Places unless the applicant demon-
strates to the Department that the proposed activity
avoids or minimizes impacts to the maximum extent prac-
ticable or the Department determines that any impact to
the affected property would not impact the property’s
ability to continue to meet the criteria for listing at
N.J.A.C. 7:4-2.3 or otherwise negatively impact the integ-
rity of the property or the characteristics of the property
that led to the determination of listing or eligibility. The
Department shall not issue a conditional permit if it finds
that the mitigation proposed is inadequate to compensate
for the adverse affect. Any permit for an activity which
may adversely affect a property listed or eligible for listing
on the New Jersey or National Register of Historic Places
shall contain conditions to ensure that any impact to the
property is minimized to the maximum extent practicable
and any unavoidable impact is mitigated. If the permittee,
before or during the authorized work, encounters a prob-
able historic property that has not been listed or deter-
mined eligible for listing on the New Jersey or National
Register, but which may be eligible for listing on the New
Jersey or National Register, the permittee shall immedi-
ately notify the Department and proceed as directed by
the Department;

10. Wil not violate the Flood Hazard Area Control
Act, N.J.S.A. 58:16A-50 et seq., or implementing rules at
NJ.A.C. 7:13;

11. Is otherwise lawful,

12. Is in the public interest, as determined by the
Department in consideration of the following:

i. The public interest in preservation of natural
resources and the interest of the property owners in
reasonable economic development. In determining
whether a proposed activity is in the public interest, the
Department shall consider, as one source of guidance,
the goals, strategies, policy objectives and policies of
the New Jersey State Development and Redevelopment
Plan, adopted and/or readopted by the State Planning
Commission pursuant to the New Jersey State Planning
Act, N.J.S.A. 52:18A-196 et seq., and the State Plan-
ning Act rules, N.J.A.C. 17:32;
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ii. The relative extent of the public and private need
for the proposed regulated activity;

iii. Where there are unresolved conflicts as to re-
source use, the.practicability of using reasonable alter-
native locations and methods, to accomplish the pur-
pose of the proposed regulated activity;

iv. The extent and permanence of the beneficial or
detrimental effects which the proposed regulated activi-
ty may have on the public and private uses for which
the property is suited;

v. The quality and resource value classification pur-
suant to N.J.A.C. 7:7A-2.5 of the wetland which may be
affected and the amount of freshwater wetlands to be
disturbed;

vi. The economic value, both public and private, of
the proposed regulated activity to the general area; and

vii. The functions and values provided by the fresh-
water wetlands and probable individual and cumulative
impacts of the regulated activity on public health and
fish and wildlife;

13.  Will not involve a discharge of dredged material
or a discharge of fill material, unless the material is clean,
suitable material free from toxic pollutants in toxic
amounts, which meets Department rules for use of
dredged or fill material; and

14. Is consistent with the applicable approved Water
Quality Management Plan (208 Plan) adopted under the
New Jersey Water Quality Planning Act, N.J.S.A.

. 58:11A-1 et seq., unless the activities are not subject to
the Department’s Water Quality Management Planning
rules at N.J.A.C. 7:15.

(c) The following shall apply to the Department’s consid-
eration of whether an alternative is practicable under (b)1
above:

1. An alternative shall be practicable if it is available
and capable of being carried out after taking into consid-
eration cost, existing technology, and logistics in light of
overall project purposes;

i. In considering cost in accordance with (c)1 above,
the Department shall consider the acquisition history of
the property as a whole, as defined at N.J.A.C.
7:7A-1.4, and the amount, nature, and date of invest-
ments that the applicant has made in the property as a
whole; and

2. An alternative shall not be excluded from consider-
ation under this provision merely because it includes or
requires an area not owned by the applicant which could
reasonably have been or be obtained, utilized, expanded,
or managed in order to fulfill the basic purpose of the
proposed activity. .

Amended by R.1992 d.117, effective March 16, 1992.
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See: 23 N.J.R. 338(a), 24 N.J.R. 975(b).
Recodified from 3.1; added references to State open water.
Amended by R.1992 d.117, effective March 16, 1992.
See: 23 N.J.R. 338(a), 24 N.J.R. 975(b).
Recodified from 3.4; recodified 7:7A-3.5(a)1-7 as (a)11, i-vii.
Amended by R.2001 d.312, effective September 4, 2001.
See: 32 N.J.R. 2693(a), 33 N.J.R. 3045(a).
Amended by R.2003 d.44, effective January 21, 2003.
See: 34 N.J.R. 2388(a), 35 N.J.R. 418(a).
Deleted (b)12viii; in (c), deleted “, or under N.J.A.C. 7:7A-7.3(b)”
following “above” and added 1i.
Amended by R.2003 d.409, effective October 20, 2003.
See: 34 N.J.R. 3420(a), 35 N.J.R. 4873(a).
Rewrote (b)9.

Case Notes

Property owner violated Freshwater Wetlands Protection Act by
filling in and clearing away protected wetlands areas without obtaining
permit to do so. Department of Environmental Protection v. Janovic
Construction Company, 96 N.J.A.R.2d (EPE) 211.

Developer not entitled to freshwater wetlands permit in order to
construct 47 homes. Goodwin v. Department of Environmental Pro-
tection, 93 N.J.A.R.2d (EPE) 83.

Property owner was properly denied individual freshwater wetland
permit sought for construction of individual residence. Stone v. Divi-
sion of Coastal Resources, 92 N.J.A.R.2d (EPE) 148.

7:7A-7.3 (Reserved)

New Rule, R.2001 d.312, effective September 4, 2001.
See: 32 N.J.R. 2693(a), 33 N.J.R. 3045(a).
Repealed by R.2003 d.44, effective January 21, 2003.
See: 34 N.J.R. 2388(a), 35 N.J.R. 418(a).

Section was “Taking without compensation”.

7:7A-7.4 Additional requirements for a non water-
dependent activity in a wetland or special aquatic
site
(a) In addition to meeting the requirements of N.J.A.C.
7:7A-7.2, a non water-dependent activity in a freshwater
wetland or special aquatic site, as defined in N.J.A.C.
7:7A-1.4, shall meet the requirements of this section. If an
activity is water-dependent, as defined at N.J.A.C. 7:7A-1.4,
or if it disturbs only a State open water that is not a special
aquatic site, this section does not apply to the activity.

(b) There shall be a rebuttable presumption that there is
a practicable alternative to a non water-dependent activity
in a freshwater wetland or in a special aquatic site, which
alternative does not involve a freshwater wetland or special
aquatic site, and that such an alternative would have less of
an impact on the aquatic ecosystem.

(c) In order to rebut the presumption established in (b)
above, an applicant must demonstrate all of the following:

1. That the basic project purpose cannot reasonably
be accomplished using one or more other sites in the
general region that would avoid or reduce the adverse
impact on an aquatic ecosystem;

2. That the basic project purpose cannot reasonably
be accomplished if there is a reduction in the size, scope,
configuration, or density of the project as proposed,;
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3. That the basic project purpose cannot reasonably
be accomplished by an alternative design that would avoid
or reduce the adverse impact on an aquatic ecosystem;

4. That in cases where the applicant has rejected
alternatives to the project as proposed due to constraints
such as inadequate zoning, infrastructure, or parcel size,
the applicant has made reasonable attempts to remove or
accommodate such constraints; and

5. If any portion of the proposed activity will take
place in an exceptional resource value wetland or in trout
production waters, that the requirements of N.J.A.C.
7:7A-T7.4 are met.

Amended by R.2001 d.312, effective September 4, 2001.
See: 32 N.J.R. 2693(a), 33 N.J.R. 3045(a). .

Case Notes

Individual permit to fill freshwater wetlands denied where practical
alternatives to construction existed. Lacki v. New Jersey Department
of Environmental Protection, 96 N.J.A.R.2d (EPE) 220.

No permit required for modification or widening of access road.
Griffith v. DEPE, 94 N.J.A.R.2d (EPE) 220.
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7:7A-7.5 Additional requirements for a non-water
dependent activity in exceptional resource value
wetlands or trout production waters

(a) If an applicant proposes a non water-dependent activ-
ity in wetlands of exceptional resource value or in trout
production waters, the applicant, in addition to complying
with all other requirements in this subchapter, shall also
demonstrate either:

1. That there is a compelling public need for the
proposed activity greater than the need to protect the
freshwater wetland or trout production water, and that
the need cannot be met by essentially similar projects in
the region which are under construction or expansion, or
which have received the necessary governmental permits
and approvals; or

2. That denial of the permit would impose an extraor-
dinary hardship on the applicant brought about by circum-
stances peculiar to the subject property.

Amended by R.1992 d.117, effective March 16, 1992.
See: 23 N.J.R. 338(a), 24 N.J.R. 975(b).
Recodified from 3.3; added references to trout production waters.
Amended by R.2001 d.312, effective September 4, 2001.
See: 32 N.J.R. 2693(a), 33 N.J.R. 3045(a).
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