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ANNA V. II. T1urHAGe;N, and I 
ANNA ADAMS, 

Plaintijfs in Error, On 
'/). --w ILLIAM B. Ross, 

Defend,int in Error. 

Writ ef Enw to t1ie 
Sn_preme Oonrt. 

RECORD_ 

NEW JERSEY SUPREME COURT. 

vV1LLTAM B. Ross, Applicant, ( 
1!8. Applfratfonfor money paid 

ALONZO W. ADAMS and OATH- into Omtrt by t1ie New 
AmNE V. ]3. ADAMS, his wife, York: and Erie Railroad 
ANNA ADAMS and ANNA V. Company, on, &c. 
II. TRAPHAGEN, Defendants. 

Take notice, that application will be made on behalf of 
William B. Ross, to the Supreme Conrt of New Jersey, at 
Trenton, on Tuesday, the secund day of June next, at ten 
o'clock on the forenoon, or as soon thereafter as the said 
Court can attend to the same, for an Order for the payment 
to the said William B. Rms or his attorney, so much as he 
may be entitled to, of the money paid into the said Court 
by the New York and Erie Railroad Company, as damages 
ascertained upon the execution of a w1·it in the nature of a 
writ of ad quod damnum, as sustained by reason of the 10 
taking a parcel of land situate in the fourth ward of Jersey 
City, known as the westerly half of lots numbered 1, 2, 3 
and 4-, on block No. 159, as laid down and designated on 
Mangin's Map of Harsimus, for the construction of a rail-
road in continuation of the Paterson and Hudson River 
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Railroad to the Hudson river, of which lots, 01· part thereof, 
or some interest therein, you were the owner, and as such 
owner or part owner claim an interest in the proceeds thereof. 
And further that the said application will be founded upon 
a mortgage 1nade by Alonzo W. Adams and Catharine V. 
B. Adams, his wife, upon the said property, dated October 
twelfth, in the year eighteen hundi·ed and fifty-five, to secure 
the payment of a bond of even date, made by the said 
Alonzo W. Adams, in the penal sum of twelve thousand 

10 dollars, payable in one year from the <late thereof, with in-
terest at the rate of seven per cent per annum, upon which 
bond there is now due the whole amount of both principal 
and interest; the said mortgage was duly acknowledged and 
recorded on the nineteenth day of October, eighteen hund-
red and fifty-five, in the Clerk's Office of the County of 
Hudson, in Liber 15 of Mortgages, pages 737 and 738. 

Yours, &c., 
Dated May 25th, 1857. 

G. C. & A. V. SCHENCK, 
20 Attys. of Applicant. 

30 

To J. D. J'.IrLLER, Esq., Attorney of Anna V. I-I. Traphagen, 
one of Defts. 

W11,u.nr 1-3. I.loss, Appl1'.cant, 

1

. 

V8. 
ALONZO vV. ADAMS and CATH-

ARINE V. B. AnM,rs, his wife, 
ANNA ADAMS and ANNA V. 
TRAPHAGEN. • 

In matter of application to be paid 
certain monies in the hand of the 
Clerk of this Court, paid on an in-
quisition ad qnod danrnum, to assess 
damages for taking lands in the 4th 
ward of Jersey City, by the N cw 
York and Erie Railroad Co., belong-
ing to Catharine V. B. Adams. 

It is ordered by the Court that the parties interested in the 
above stated money, show cause on the next day of the next 
term of this Court at 10 o'clock A. M., or as soon thereafter 
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as the Court can attend to the same, to be held at Trenton 
on the first Tuesday of November next, why the said money 
should not be paid to William B. Ross, the Applicant thereof, 
and that all parties have lei:!,ye to take affidavits to be used 
in the case. 

On motion in behalf of 
G. 0. & A. V. S. SCHENCK, 

A ttys. ef 8etid Applicant. 

Under the above rule, depositions were taken. The nrnrt-10 
gage mentioned in the foregoing notice, dated on the 12th 
day of October, 1855, and acknowledged on the 19th day of 
the same month, was offered in evidence. Also proof that 
Catharine Ann V. B. Adams at the date and acknowledg-
ment was an infant under the age of nineteen years. 

The following deed was also offered in evidence, being the 
deed under which Catharine Y. B. Adams claims title: 

This Indenture made the ninth day of Septem her, in 
the year one thousand eight hundred and fifty-four, 1854:, 
between Anna V. H. Traphagen of Jersey City, in the ~O 
County of Hudson, in the State of New Jersey, party of the 
first part, and Catharine Ann Y. B. Adams, wife of Alonzo 
Whitney Adams, of the same place, party of the second 
part, witnessetl1 that the said party of the first part for and 
in consideration of the sum of natural love and affection and 
of one dollar lawful money of the United States to her in 
hand paid by the said party of the second part at or hefore 
the ensealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, and the said party of the 
second part, her heirs, executors and administrators for ever 30 
released and discharged from the same by these presents hath 
granted, bargained, sold, aliened, remised, released, con-
veyed and confirmed, and by these presents doth grant, bar-
gain, sell, alien, remise, release, convey and confirm unto the 
said party of the second part for and during her natural life, 
and at her death to her childi'en which may be begotten of 
her prcsellt husband, all those four certain lots, pieces or 
parcels of land and premises, situate, lying and being in the 
Fourth Ward of Jersey City, in the County of Hudson, in 
the State of New ,T ersey, which on the map showing the 4:0 
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division of ]ands at Harsimus, between Anna V. II. Trap-
hagen, Cornelius C. Traphagen, Hanna Maria Post, and 
Henry M. Traphagen, are designated, known and distin-
guished as lots numbered five (5), six (6), seven (7), and eight 
(8), in block numbered one hundre~ and fifty-nine, P. 159 P., 
fronting on Grove street, each lot being twenty-five feet 'wide 
in front and rear, and one hundred feet deep on each side, 
and also all that other·piece or parcel of land situate, lying 
and being in the same ward of Jersey City aforesaid, which 

10 may be described as follows, viz : Beginning at a point in 
the southerJy side of North Third street distant fifty feet 
westerly from the westerly course of Grove str~et, thence to 
run 1st. southerly in a line at right angles to North Third 
street and parallel with Grove street one hundred feet, 
thence 2nd. westerly parallel with North Third street fifty 
feet, thence 3d. northerly parallel with Grove street one 
hundred feet to North Third street, thence 4th. easterly along 
said North Third street fifty feet to the place of beginning, 
being fifty feet wide in front on North Third street and in 

20 the rear, and one hundred feet deep throughout, being the 
westerly half part of the lots which on said map above refer-
red to are numbered one (1), two (2), three (3), and fonr (4), 
together with all and singular the tenements, hereditaments, 
and appurtenances thereunto belonging or in any wise ap-
pertaining, and the reversion and reversions,- remainder and 
remainders, rents, issues and profits thereof, and also all the 
estates, right, title, interest, property, possession, claim and 
demand whatever, as well in law as in ec1uity, of the said 
party of the first part of in and to the same and every part 

30 and parcel thereof with the appurtenances. To have and to 
• hold the above granted bargained and described premises 
with the appurtenances unto the said party of the second 
part for and during her natural life, and at her death to her 
children which may be begotten by her present husband 
Alonzo Whitney Adams; and the said Anna V. H. Trap-
hagen for herself, her heirs, executors and administrators 
doth covenant, grant and agree to and with the said party 
of the second part, her heirs and assigns, that the said Anna 
V. H. Traphagen at the time of the sealing and delivery of 

40 these presents is lawfully seized in her own right of a good, 



5 

absoJute, and indefeasible estate of inheritance in fee simple of 
and in all and singular the above granted and described pre-
mises with the appnrtenancm, and hath good right, full 
power a;Hl lawfnl authority' to grant, bargain, sell and con-
vey the same in manner aforesaid ; and that the said party 
of the second pa1-t her hei1·s and assigns shall and may at all 
time3 hereafter peaceably and quietly have, hold, use, occu-
py, possess and enjoy the above granted premises, and every 
part and parcel thereof, with the appurtenances, without any 
let, suit, trouble, molestation, eviction or disturbance of the 10 
said party of the first part, her heirs, or assigns, or of any 
other person or persons lawfully claiming or to claim the 
same ; and that the same no,v are free, clear, discharged and 
unencumbered of and from all former and other grants, 
titles, charges, estates, judgements, taxes, assessments and 
encumbrances of what nature and kind soever ; and also 
that the said party of the first part, and her heirs, and all 
and every person or persons whomsoever lawfnlly or equi-
tably deriving any estate, right, title or interest of, in or to 
the herein before granted premises, by, from, under or in 20 
trust for her or them, shall and will at any time or times 
hereafter, upon the reasonable request and at tho proper 
costs and charges in the case of said party of the second part, 
her heirs and assigns, make, do and execute, or cause to be 
made, done and executed all a,nd every such further and 
other lawful and reasonable acts, conveyances and assu-
rances in the law, for the better and more effectually vest-
ing and confirming the premises hereby granted, or so in-
tended to be, in and to the said party of the second part, her 
heirs and assigns for ever, as by the said party of the second 30 
part, her heirs or assigns, or her or their counsel learned in 
the law shall be reasonably advised orrequired; and the said 
Anna V. H. Traphagen, and her heirs, the above described, 
and hereby granted and released premises and every part 
and parcel thereof, with the appurtenances unto the said 
party of the second part, her heirs and assigns, against the 
said party of the first part, and her heirs, and against all 
and every person and persons whomsoever, lawfully claiming 
or to claim the same, shall and will warrant and by these 
presents for ever defend. 4(} 
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In witness whereof the partie3 to these presents have 
hereunto interchangeably set their hands and seals the clay 
and year -first above written. 

ANNA V. H. TRAPHAGEN. [1,. s.J 
Sealed and deli verecl in the presenee of 
[The printed words "and to heirs and assigns for ever," 

all on the first page, and the printed words "heirs and as-
signs to their own proper use, benefit and behoof for ever," 
on the 2d page, stricken out before executing.] 

J. D. MILLER 

State ef New Jersey, l-Iud8on County, ss. Be it remem-
bered that on this ninth day of September, in the year one 
thousand eight hundred and fifty-four, before me, J. Dicken-
son Miller, a Master in Chancery in and for said State, per-
sonally appeared Anna V. H. Traphagen, who I am satisfied 
is the grantor in the within indenture named, and I having 
first made known to her the contents thereof, she .did there-
upon acknowledge that she signed, sealed and delivered the 
same as her voluntary act and deed for tho use and pur-

20 poses therein expressed. 
Witness my hand, 

J. D. MILLER 

ALONZO W. ADAMS and CATll-1 
ARTNE V. B. ADAMS, his wife, 
ANNA ADAMS and ANNA V. Order to dispose of 1nonies 
B. TRAT'HAC:~:l Respondents. ( paid in Oou'.rt. 

Wu,LIAM B. Ross, Pet·it·ione1·. ) 
This matter having been argued by the Counsel of the 

30 above parties before the Court, at the Term of February last, 
and the Court having taken till the present term to consider 
the same, and being now satisfied that the estate granted to 
Catharine V. R Adams, ·wife of Alonzo W. Adams, by the 
deed from Anna V. B. Traphagen, bearing date the !1inth 
clay of September, eighteen hundred and fifty-four, and re-
corded in Hudson County Record of Deeds, Liber 40, page 
496, &c., was an estate in fee tail, special in the said Catha-
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rine, and the heirs of her body, by her present husband, Al-
onzo W. Adams, and that the mortgage on said premises 
executed by the said Alonzo W. Adams, and Catharine, his 
wife, to William B. Ross, hearing date the twelfth day of 
October, eighteen hnndr·ed and fifty-five 1 and registered in 
Hudson County Records of Mortgages, is avoided as against 
the said Catharine, she being at the time a feme covert, and 
a minor nnder the age of twenty-one years, and that it was 
only valid against said Alonzo as to the right of courtesy of 
the said Alonzo in said premises, and that all the interest and 10 
right of the said Catharine unde1· said deed from said Anna 
V. B. Traphagen, was by said deed and the statute in 
such case made and provided, vested in said Catharine du-
ring her natural life, for her sole and separate use, without 
the intervention or control of her said husband, and that the 
remainder of said estate, vested in fee in the said Anna Ad-
ams, daughter of the said Catharine Adams, subject to open 
and l?t in any other children she has or rnay have (subject 
to tlie right and estate of the said Catharine, and of the 
courtesy of her said husband), and the said premises granted 20 
as aforesaid, or a portion thereof having been seized and 
taken ):ly the New York and Erie Railroad Company, pur-
suant to the statute in such case made and provided, and 
the danrnges therefor assessed and paid into this Court to the 
amount of three thousand and sixty-one dollars; it is there-
fore ordered by the Court that the said sum of money, aftel' 
deducting the costs of this application and the fees of the 
Clerk and the Respondent's Counsel, be paid ovel' to the said 
Anna V. B. Traphagen and Hemy M. Traphagen, upon 
their executing their bond to .Jonathan D. Miller, his execn- go 
tors and administrators, in trust for the said Alonzo W. Ad-
ams and Catharine Y. B. Adams, his wife, and the children 
of the said Catharine Y. B. Adams, in the penal sum of six 
thousand dollars, conditioned for the payment of the legal 
interest on the said sum of money so paid to the said Anmt 
and Henry to . the said Catharine V. B. Adams during her 
natnral life, for her sole and separate use, without the inte:·-
vention or control of her said husband, and in case the said 
Alonzo W. Adams should survive his said wife Catharine, 
then from and after her death to pay the interest on the same 40 
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sum of money so received, to the said ,Villiam B. Ross, hi11 
executors, adn1inistrators or assigns, on his said mortgage, 
provided that said mortgage be not then otherwise paid off 
or extinguished. And from and after the death of the said 
Catharine and the said Alonzo, her husband, then the said 
Anna V. B. Traphagen and Henry M. Traphagen, their heirs, 
executors and administrators, shall pay the principal of the 
said sum of money received by them as aforesaid, to the said 
Anna Adams, daughter of said Catharine, and the other 

10 children of said Catharine, born or to be born, according to 
this order, or as the Court may otherwise direct; and also 
upon the said Anna V. B. Traphagen and Henry M. Trap-
hagen, executing to the said Jonathan D. Miller, his execu-
tors and administrators, in trust as aforesaid, their mortgage 
on unencumbered real estate, worth double the amount of the 
money by them received as aforesaid, to secme the faithful 
performance of the aforesaid bond and condition, said bond 
and mortgage being first approved by the Snpreme Comt or 
one of the Justices thereof. 

20 

30 

On motion of 
J. D. MILLER, 

Att'yfor Respondents. 
llule entered Dec. 3, 1858. 

ANNA V. B. TRAPHACJEN and 
ANNA ADAMS by ANNA V. 
H. TRAPHAGEN, her next 
friend, Pijfs in Ermr. In Error to Supr·e1ne Oonrt. 

V8. 
WrLLIAM B. Ross, Deft. "tn 

Jfrror. 

Afterwards, to wit, on the third Tuesday in November, 
in the year 1859, before the Court of Errors and Appeals of 
the State of New Jersey, comes the said Anna V. I-I. Trap-
hagen and the said Anna Adams by Anna V. I-I. Traphagen, 
her next friend, by A. 0. Zabriskie their Attorney, and say 
that in the record and proceeding aforesaid, and also in giv-
ing the judgment aforesaid, there is error in this to wit: 

'That the said Supreme Court by their jndgment and 

It 
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order aforesaid, directed and ordered tha't the interest on the 
sum of money therein mentioned, in case Alonzo W. Adams 
should survive his wife Catharine, should after the death of 
said Catharine, be paid to William B. Ross, his executors, 
administrators and assigns, provided that said mortgage 
should not be otherwise paid off and extinguished. .Ayd 
also in this, that the said Court determined and adjudged 
that the lands and real estate granted to Catharine V. B. 
Adams, by deed from Anna V. H. Traphagen, elated Sept. 
9th, 1854, and recorded in Liber 40 of Deeds of Hudson 10 
County, pages 496, &e., on the death of said Catharine V. 
B. Adams, vested in said Anna Adams, subject to the cur-
tesy of said Alonzo W. Adams, the husband of said Catha-
rine V. B. Adams, whereas said lands and real estate vested 
in said Anna Adams, subject to the life estate of said Cath-
arine V. B. Adams, and subject to open and let in any other 
issue that said Catharine and Alonzo might have without 
being subject to the courtesy of said Alonzo W. Adams. 

And the said Plaintiffs in Error pray that the judgment 
and order aforesaid for the errors aforesaid, and that part 20 
thereof containing said errors may be reversed, annulled and 
for nothing holden, and that they may be restored to all 
things that they have lost by occasion thereof. 

A. 0. ZABRISKIE, 
Atty. for Pljfs. in li'rror. 

OPINION. 
• NKW JERSEY SUP. COURT, 

N 0YEMBER Tum,r, 1858. 
In the matter of the appliea- ) Present - J nstices OGDEN, 

tion of WM. B. Ross, for ( RYERSON and V RED EN-30 
money paid into Court. J BURGH. 
VREDENBURGH, J. The Erie Railroad Company, in 1856, 

took, under the provisions of their charter, the west half of 
lots No. 1, 2, 3 and 4, of block 159, on :Mangin's :Map of 
Jersey City. The jury assessed their value at $3,061, which 
has been brought into this Court. The charter vests the en-
tire interest in the land in the Company. This money re-
presents the whole foe simple. 

3 
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The applicant claims to have the whole of this money 
paid over to him. This is resisted by Miss Traphagen, Mr. 
and Mrs. Adams, and in behalf of the minor children of 
Mr. and Mrs. Adams, who all claim to have held different 
interest in the land. This money represents the land) and it 
is manifest that we should dispose of it, as nearly as possi-
ble, as if it ·were the land itself. 

First--As to the claim of Mr. Ross. In its support he 
shows that at and prior to the 9th of September, 1854, the 

10 land belonged in fee to Miss Traphagen ; that she on that 
day made a deed of bargain and sale, or a covenant to stand 
seized to uses to said Mrs. Adams, as he contends in fee, and 
that Mrs. Adams and her husband 011 the 12th October, 
1855, gave a mortgage 0·1 this property duly acknowledged 
to him for $6,000. The validity of this mortgage is 9011-
tested upon the admitted ground, that at its date Mrs. Ad-
ams was a feme covert, and under age. 

First, what interest was conveyed to Ross by virtue of · 
Mrs. Adams' execution of the mortgage. 

20 There can be no doubt but that at the common law the 
deed of a married woman was absolutely void, so much so, 
that she could plead to it non est factum. Lawshee v. Rake, 4 
Zcrb., 613; More Y. Rake, 2 Dntclwr, 577. It never was a 
case like mere infancy where the title passed, but could be 
avoided by matters subsequent. Nor is this disability re-
moved by the Statute 2\Tim. Di. 122, § 4, authorizing the ac-
knowledgment of deeds by married women, because the 
power conferred by that act is by its express tr0 rms limited 
to femes covert ovl?r age. 

30 But even supposing, as Mr. Ross contends, that this mort-
gage is not void, but only Yoidable, still she is represented 
by counsel, claiming now here to aYoid this mortgage. This 
is the first and only time and place she has had an opportu-
nity so to do, and if not allowed now by us, the right is 
gone foreYer. Vile think by her coming forward on this oc-
casion and claiming the money at our hands, she, so far as 
her rights are concerned avoids the mortgage, and that con-
sequently Mr. Ross has no rights in this land by virtue of its 
execution by her. 

40 Second-The next question is) what rights did Mr. Ross 
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acquire, by reason of l\fr. Adams' execution of the mort-
gage? 

vVithout inquiring now what was Mrs. Adams' interest in 
the land, under the deed from Miss Traphagen, had l\fr. 
Adams at the date of the mortgage any present right to the 
rents and profits, so as to entitle him to the interest of this 
money during the life time of his wife? The deed from Miss 
Traphagen is dated the 9th Sept., 1854. He would have 
been entitled to the rents and profits as husband during his 
life, if his wife's interest lasted so long, but for the operation 10 
of the act for the better securing of the property of married 
worn.en, passed March 25, 1852, ffiw. Dig. 466. This act be-
ing in force when the deed was made by Miss Traphagen to 
Mrs. Adams, Mr. Adams' interest is subject to its operation. 

Docs this act so alter the common law as to take away 
from the husband aU interest during his ;wife's life in lands 
eonveyed to her by deed of bargain and sale, or by a cove-
uant to stand seized to uses. The 3d. section of this act, the 
only one applicable to the case before us, proYides that "it 
shall be lawfnl for any married female to receive by gift, 20 
grant, devise or bequest, and hold to her sole and separate 
nse, as if she were a single female, real and personal property, 
and the rents, issues and profits thereof, and the same shall 
not be subject to the disposal of her husband, nor be liable 
to his debts." Mrs. Adams married and acqnired her inter-
est in this land a:fter the passage of this statute, by a deed 
from Miss Traphagen, in consideration of natural kffe and 
affection and of one dollar. 

This act applies only to Janel received hy tlte wife by gift, 
grant, devise or bequest. 30 

ThiR was certainly not a devise or bequest, the only ques-
tion is was this deed a gift or grant within the meaning of . 
the Legislatnre, 

It is contended by Mr. Ross that the LegiAlature intended 
to use the terms gift and grant in the strict technical sense, 
and that the conveyance here i.s one of bargain and sale, or 
a eovenant to stand seized to uses, opei;-ating hy virtue of the 
statute of uses, and not either a gift or graut. 

But did the Legislature intend to use these terms gift or 
grant in their narrowest technical sense. I think not, but to 40 
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ernbrace in the terms gift and grant, devise or bequest, all 
the modes of acquiring property, except perhaps by descent. 
This language is used by the Legislature in 1852. Gift and 
grant had then long ceased to be understood even by the 
profession, and in all ordinary instruments even such as 
deeds, in their ancient technical meaning. In practice for 
many years, females as well as others, had ceased receiving 
lands by the strict technical forms of gift or grant. It can 
not be intended that the Legislature meant to restrict the 

10 rights of rnarried women to lands received in a mode which 
had fallen into disuse. 

In the State of New York, the term grant, had for many 
years, technically as well as in common language, included 
all modes of accp1iring lands by deed or conveyance. It is 
true that there this ·was done by special statute. But still 
this had only the more strongly fixed this meaning in the 
public n.1ind. 

The Vermont statute provides, that any rights in real 
estate which a feme covert may acquire by gift, grant, devise 

20 or inheritance during eovertnre, shall not be liable for the 
debts of the husband. -

These words gin or grant came up for construction in the 
case of Peck v. TValter, 26, Vermont Rep. 85, wherein 
Redfield, Chief Justice, in delivering the opinion of the 
Court says : '' It is very apparent that the Statute was in-
tended to embrace all rights in real estate which the wife 
shall acquire during covcrture. It would be a very nice and 
as it appears to me a very unintelligible construction of this 
statute to limit the woTd grant to its narrowest technical 

30 import. It evidently was intended to apply to all convey-
ances by deed, which were not gifts." That case was like 
the present, a mortgage of the ·wife's property by the hus-
band, the wife not joining. 

In our Statute, by the term grant, the Legislature intend-
ed all the ordinary modes of acquiring property by deed, 
whether operating by force of the statute of uses or not; that 
by long usage such had become not only the popular but 
also the technical meaning of the term. 

It follows, that at tho time of the execution of this mort-
40 gage by Mr. Adams, he had no present interest in this land 

which 11e could convcv . 
• 1 
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The next question is, had Mr. Adams when he executed 
this mortgage any foture or contingent interest which would 
pass by the mortgage, and give Mr. lfoss any fntnrejnterest 
in this money'/ 

This depends upon whether Mr. Adams was tenant by the 
cnrtesy inchoate; there are children born of the marriage. 

This brings ns to the question, what estate Miss Adams 
had in this land by virtue of the deed from 1\frs. Traphagen? 

If she had only a life estate, then Mr .. Adams never could 
be tenant by the curtesy, and consequently Mr. Ross never 10 
any interest in this money. But if Mrs. Adams had an es-
tate either in fee or in tail, tlrnn it is contended that notwith-
standing the act for the better security of the property of 
married women, Mr . .Adams was tenant by the curtes_y in 
tail. 

This deed is dated September 9, 1854, and pmports to be 
made between Miss Traphagen, party of the first part, and 
Catharine Adams, wife of Alonzo Adams, party of the second 
part, in consideration of natural love and affection and of 
one dollar, and to grant, bargain, sell, alien, remise, release, 20 
convey and confirm unto the said party of the second part, 
for and during her natural life, and at her death to her chil-
dren which may be begotten of her present husband, the 
said lots, ( describing them by numbers and bounds), together 
with all the appurtenances, and the reversion and reversions, 
remainder and remainders, rents, issues and profits thereof, 
and also all the estate, right, title, interest, property, posses-
sion, claim and demand whatsoever, as well in law as in 
equity, of tha said party of the first part, of in and to 
the same, to have and to hold the above described premises, 30 
unto the said party of the second part for and dming her 
natural life, and at her death to her children which may be 
begotten of her present husband, .Alonzo .Adams. 

Then follows 1st. a covenant by Miss Traphagen for her-
self and heirs, with the said party of the second part, and 
her heirs and assigns, of seizin and of fnll power to conyey 
in manner aforesaid. 

2d. That the said party of the second part, her heirs and 
assigns, may at all times hereafter peaceably and quietly 
hold the premises withor1t any let, snit, trouble, molestation, 40 
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eviction or disturbance of the said 1.mrty of first part, lter 
. heirs or assigns, or of auy other person lawfully chiming. 

3d. That they are free from incumbrancc. 
4th. That the said party of the first part, and her heirs, and 

all persons claiming under them, shall and will at any time 
or times hereafter, upon the request of the party of the 
second part, her heirs and assigns, make all such further 
conveyances for the better vesting and confipning the said 
premises in and to the. said party of tltc second part, her 

10 heirs an<l assigns for ever, as by the said party of the second 
part, her heirs or assigns, shall be reasonably required. 

5th. That the said Traphagen and her heirs, the said pre-
mises unto the said party of the second part, her heirs and 
assigns, against the said party of the first part and her heirs, 
and against all persons whomsoever lawfully claiming, shall 
and will warrant and for ever defend. 

Upon the construction of this deed, Mr. Ross contends 
that it conveys to Mrs. A.darns either an estate in fee simple 
or in fee tail, and that he consequently is entitled, as repre-

20 senting Mr. A.dams, to the interest of this money after her 
death, during the life of Mr. Adams, if he survives her. It 
is contended on behalf of Mrs. Adams that the deed gives 
her a foe simple, and that she is entitled to all the money. 
It is contended on behalf of the children of Mrs. A.dams that 
the deed gives her only a life estate, 9r at most a fee tail, 
and that they are entitled to the money after her death, and 
it is finally contended by Miss Traphagen that the deed only 
conveys a life estate to Mrs. Adams, or at most after her 
death only a life estate to her children, and that the money-

30 goes after her and their deaths back to Miss Trnphagen. 
Upon the c011strnction of this deed, l am of opinion that 

the estate thereby con rnyecl to Mrs. Adams was a fee tail 
special. As if the language had been, to Mrs. A.dams and 
the heirs of her body by her present husband to be begot-
ten. That by the term children which may be begotten of 
her present husband, the grantor meant and that the law will 
so construe it, heirs which may be begotten of ~ei· present husband. 

No one can for a moment doubt, upon reading this deed, 4o that it was the intent of the grantor that it should belong 

t 
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to Mrs. Adams during hel' life, and after her death absolutely 
to her children. Are we forced by any strict principles of law 
to defeat this intent~ In the first place suppose the deed 
had used the word heirs instead of the word children, the 
deed would then have read to Mrs. Adams for and during 
her natural life and at her death to her heirs which may be 
begot£en of her present husband. It has never been a ques-
tion from the time of Shelly's case, that this would have 
given Mrs. J\.dams a foe tail special. That the words dming 
her life did not make it a life estate, or change the estate 10 
from what it would ham been if the language had been to 
Mrs. Adams and to her heirs of her body by her present hus-
band. Inserting the words "during her life" gave her 
nothing more or less than she would have had without them. 

Are we prohibited by unyielding principles of law from 
giving effect to what the whole document and the naturn of 
the transaction shows to have been the intention of the gra.n-
tor? 

In the first place the estate conveyed to Mt's. Adams is 
not a fee simple. The ·words of conveyance are, to Mrs. 20 
Adams during her natural life and after her death to her chiL 
dren by her husband. This expressly limits the estate to 
less than a fee simple. 

It is contended that by the covenants it is warranted to 
her and her heirs generally. But the covenants can not be 
nsed to enlarge the estate. They only defend the estate 
granted whatever that may be, except so far as the general 
warrantee may operate by way of estoppel, of which we shall 
speak hereafter. 

Nor is the estate granted changed by calling this c,m vey- 30 
anco a covenant to stai1d seized of uses. The coYenant in thi8 
deed would have the same effect if vYO call it a covenant to 
stand seized to uses, as if we call it a bargain and sale. These 
covenants if the conveyance is a covenant to stand seized 
to uses would only warrant and defend the uses declared, 
they could not enlarge the uses. If wo ntrike out of this 
conveyance the pecuniary consideration, it would then be 
technica11y a covenant to stand seized to m,es, if we strike 
out the consideration of love aud affection it is then a deed of 
bargain and Rale, and we may caH it, as it is, either tho one 40 
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orthe other, or both, as may best effect the intent of the 
parties. But the quantity of estate conveyed, in either case, 
must depend upon the operative words of conveyance, or 
the declarations of the use, and not upon the covenant de-
fending the quantity of estate conveyed. 

The only remaining question is, does this conveyance give 
Mrs. Adams an estate for life, or an estate in fee tail special? 

If the deed instead of saying to Mrs. Adams during her 
natural life and after her death to her children by her present 

10 husband, had said to Mrs. Adams dnring her natural life and 
at her death to her heirs by her present husband, there can 
be no doubt but that her estate ·would have been a fee tail 
special. The whole difficulty arises from using in the term~ 
of grant the word children, instead of the word heirs. 

Jt is contended in behalf of the children that although the 
grantor used the word children, yet that she by that term 
meant heirs, and that the legal construction of the deed is to 
read it as if she had used that term. 

1st. By the term children did she mean heirs ? 
20 In the first plaee under our statute of descents the term 

children by her present husband is identical in legal effect 
with the term heirs of her body ·by her present husband, and 
designates the same objects. It is not here as it would be 
under the law of primogeniture where the oldest male only 
would be heir. Her heirs by her present husband must be 
her children, and her children must be her heirs. This so 
was decided in the ease of see op1n10n 
of Chancellor .. Williamson. In the next place the children are 
not parties to the deed. They had not then yet been born. 

30 In the next place although the covenants cannot be used 
to enlarge the estate, yet they may be used to show in what 
sense the words in the conveying part of the deed were in-
tended. 

From these covenants it is demonstrated that by the terms 
children by her present husband, the grantor intended the 
heirs of her body by her present husband. 

Then the grantor covenants that the party of the second 
part, and her heirs, shall at all times hereafter peaceably oc-
cupy and hold the premises. She could not intend by this 

40 covenant that heirs general should enjoy it, but only those 
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who would take under the operation words of conveyance, and that she nsed the words children by her present husband 
for and really meant by it the heirs of her body by her pre-sent husband. So also as to the covenant for other assu-rance; so also with respect to the clause of general warran-tee. 

The covenants are intended not to enlarge but to defend the quantity of estate conveyed. The covenants have refe-rence consequently to the words of conveyance, and they are 
to be construed together. By the term children in the con-10 veying part, she includes certain heirs, and by the term heirs in the covenants, those heirs which are children by her pre-sent husband. By the covenants she defends the estate to 
:-i,11 the heirs in terms, but which heirs she meant is defined in the conveying clause to be children by her present hus-band. 

The very natnre of the transaction shows that it could not have been the intent that if 1frs. Adams had children by her present husband, the property should revert at the deaths of those children at some remote period to Miss Traphagen, 20 bnt that under our Statute regulating estates tail, the prop-erty would vest in the children in fee immediately at their birth. 
Such being the undoubted intention of the grantor, are we forced to defeat this intent and say that the term child-ren was only intended to be a designatio personm. 
There can be no doubt if this had been a will, and it had appeared by the context clearly that the testator by the term children meant heirs, that the conrts would have given effect to the intention. 30 Ts it otherwise with respect to deeds? 
Blackstone, Yol. 2, 107, says the word "heirs " is neces-sary in a grant or donation in order to make a fee or inheri-tance. For if land be given to a man for ever, or to him and his assigns for ever, this vests in him but an estate for life. This very great nicety about the insertion of the word heirs is a relic of feudal strictness by which it was required that the form of the donation should be strictly preserved. The per-sonal abilities of the <lonee were originally supposed to be the on1y inducement to the gift, and subsisted only for the life 40 
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of the donee unless tlte eontrary were elearly expressed. ·But this rnle is now softened by many exceptions. 
The reasons of the rnle have long since ceased, and with it also ought to cease the law. Conveyances have long since ceased to be looked upon as gifts. 
But it is apparent from the passage that by it was not meant that there existed any magic in the word heirs or in the 

s01md represented by that combination of letters. Otherwise no deed in a foreign language could convey a fee. But the 10 writer merely means to say that in a grant to make a fee the grantor mnst use language by which it appaars that he meant to include the line of inheritance, of which the word lieirs was the most apt and well defined expression. But he does not intend to say that any other language by which it clearly appears that the grantor intended to embrace the line of inheritance in the grant will not pass a fee. 
If the word heir is used, that prima facie carries the fee, unless the contrary expressly appears ; if the term children is used it must clearly appear from the instrument that the 20 grantor did not mean by that term certain individuals but the same thing as heirs or the entire line of descent. But the term children like the latin hreres, or any term in a for-

eign language, is capable of translation, and the grantor has the right in the instrnment creating the grant to trans-late his own language. 
The rule is that it must appear upon tho face of tho in-strument that the grantor intends to pass the inheritance, which may be done best by the term heirs, but may be 

equa11y done by any sound or word or phrase which the in-30 strnment shows the grantor used as a synonym for it. Thus 
the word successors in a grant of land to a sole corporation carries the fee, because it shows the intention of the grantor to convey the inheritance. 

Thus Mr. Hays, in his principles for expounding disposi-tions of real estate, 7 Law Library, p. 77, remarks, "That the rules of construction freely permit the nse of tho words heirs of the body or issue, in the limited sense of ohildrei1) and the word children in the comprehensive sense of the words 'heirs of the body.' Those rules, or rather tltc fon-40 damental principles of legal interpretation, recpiiro only a. 
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clear explanation to justify a departure from tho ordinary 
meaning, imposing on those who would trnns1ate the term 
the onus of producing an expre:,;s warrnnt under the hand of 
the anthor of the gift." 

So in his 8th proposition, developing the principles on 
which the construction of gifts to heirs special depend, the 
same author remarks: "It is immaterial with reference to 
the preceding propositions whether their hei1·s s1iecial are 
described under the technical denomination of heirs of the 
body, or under the informal denomination of heir of the 10 
body, issue, descendants, son1 sons, children, for all these 
may be used as synonymous with heirs in tail, or· any other 
term apparently designed to comprehend the whole line of 
succession, The rule does not speak the word l1eirs abstract-
edly, nor suppose any special virtue to reside in that word, 
but when by the application of the ordinary rules of interpre-
tation the testator is fonnd to have used a term which though 
properly a word of pmchase, or of an ambiguous character, 
yet taken in connection with the context, is of as large an 
import as heirs of the body standing unexplained, it follows 20 
that he has indicated that course and mode of succession 
which the writers on the rule have so anxiously rnar·ked as 
attracting and requiring its application. 

P1°eston on Estates, vol. 2, p. 1, says: "to the creation of 
an estate in fee by deed, it is requisite that the land should 
be limited to an individual and his heil"s, bnt that many ex-
ceptions are to be noticed. Thus the -word heirs need not he 
in the grant at all, as where one grants land to another as 
fully as they were grnnted to him; or where one enfeoffs an-
other, and it is re-enfeoffed in the following language: yon 30 
have given me these lands, as frilly as you have given them 
to me, I assme them to yon." These authorities show· that 
the fee passes, not because the word heir is in the deed, 
but because it appears by reference that it was the intention 
of the grantor to include the whole line of descent in the 
grant. 

So in JJ. 7, the same author, quoting 3d Bulc~, 128, remarks: 
"it will be sufficient that it should appear from the context 
that the grantee and his heirs arc to have tho benefit of the 
grant. Thus whero a grant was of rent to A, and afterwrt'rds 40 
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that he and his heirs should distrain for it. This limitation 
of distress enlarged the estate and made it a fee simple." 

So in p. 47, speaking of estates tail, he says: '' words of 
reference will be sufficient to create an estate tail, therefore 
a gift to A, and the heirs of his body, remainder to B, in 
eadem forma, gives B an estate tail. So where a gift is made 
in frank 111arriage." Again, the author says, an estate tail 
even in a deed, may, contrary to the general rule of law, 
arise from necessary implication. Tlrns a gift to a man 

10 without any limitation to his heirs, bnt ,vith a provision that 
the land shall reYert to the donor or remain to another if the 
donee shall die -without l1eirs of hi10 body, will afford ground 
for the constrnction that the donee is to have the land to him 
and the heirs of his body, because the land is not to revert 
or remain over until there shall be a failure of these heirs. 
And as Perkins, and aftel' him Chief Justice Holt states the 
reason to be Q-uocl t•olunta8 clonatoris secnnclmn formam in 
carta dom: 81ii 1nan1feste expre88Cl de cetem obsa1•etur. The 
true reason is that the intent of the donor appeared in ex-

20 press words in the deed, and tlte implication wa,; a necessary 
one. Again in page 484 the author says: lt is sufficient in 
creating an estate tail that the words of the clause of limi-
tation, or some part of tlw deed that n:fers to the clmise or 
eaplain8 it, or a reference by this clause to some other part 
of the same deed, or e,-en to a distinct_i11stntment should con-
fine the gift to the heirs of the body of the donee. It is not 
by the rnle of law prescribed that the qualification of the 
gift should in direct words or by express terms be in the im-
mediate clause of the gift to the donee. All that is required 

30 is that by the frame and context of the deed the gift should 
be restrained to the heirs of the body and not extended to 
the heirs generally. The point depends on the rnle that aU 
the clauses included are to be taken into consideration to-
gether, and construction made on the several parts. The 
entire instrument must be construed by its parts, so that 
every clause and every word in cvm-y clause may have effect. 
,vhenever it is to be collected in constmction on the clame 
of immediate gift, or from a clause which introduces the 
limitation of another estate, or refers to another part of the 

40 same instn1ment, or to another instrnment that the gift under 
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consideration is not to ox tend the benefit of the limitation to 
any heirs besides those which are of the body of the devisee the 
word heirs ·will be l'estrained to mean heirs of the body. 

Now construing this deed upon these principles, is it not 
apparent and a necessary implication from the different 
clauses of the deed itself, first that it vrns the intention to 
grant an estate to Mrs. Adams and her heirs) and in the 
second place that those heirs were the heirs of her body by 
her present husband ? 

Take for instance the second covenant> the grantor therein 10 
for herself and her heirs covenants with Mrs. Adams and her 
heirs that the party of the second part and her heirs shall for 
ever quietly hold the premises, and so of the other co,·enants. 

As the covenant is only intended to defend the estate grant-
ed, is it not a necessary implication that the grantor intended 
to use in the granting clause ,vords that ,vould create in the 
grantee an estate of inheritance, and the object of the cove-
nant was to defend that inheritance. The words in the grant-
ing clause and in the covenant have direct reference to each 
other, and mutually tra,nslate each other. The children by 20 
her husband ,vere her heirs. 

Using the term heirs in the covenant shows that by children 
in the granting clause was intended heirs, and the term chil-
dren in the granting clause shows that by the term heirs in 
the covenant was intended heirs of her body by her present 
husband. 

In the case of Pcrrk11ian v. Bowcloin, 1 Sum,neT R. 359 
the language of the will was "I give the land to my son 
James and his lawful begotten children in fee simple for 
ever, but in case he should die without children lawfully be- 30 
gotten, to my son A. and to his lawfully begotten children in 
fee simple for ever." At the time of making this will James 
had no children. It was held that James took an estate tail. 
Judge Story in giving his opinion says the devise must be 
construed as meaning heirs of the body. 

Numerous cases are referred to by him where children in 
devises have been construed to mean heirs of the body. It 
is true that these are cases of devises, but I cite them as 
showing that in legal language children may be construed 
as meaning heirs of the body. Here the terms children are 40 
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defined and demonstrated by the co\·enants to mean heirs of 
the body, by necessary implication from the cornnants and 
by the. direct referene;e of the coyeiiants to the words of 
grant. ·Even if the ·word heirs must be in a deed, no autho-
rity prescribes that they can be onlJ in the granting clause. 
The whole deed and all its parts are to be construed together, 
to give to the term heirs wherever found in the instrument, 
their proper force. 

In 1.rf.ills v. Carter, 22 Vennont Reports, 104, the court 
l0remarks that though it may be true that the covenants in a 

deed may not enlarge the estate, yet when it bee;omes a ques-
tion of construction as to what is granted, they may well 
be resorted to to help the construction, and this n pon the prin-
ciple that reference is to be had to the whole deed, and that 
every part is to have operation if possible. 

But again, in Terrill Y. Taylm', 9 Crancli, 57, Story in 
delivering the opinion of the court says, the present deed did 
not operate by way of grant to convey the fee, for the term 
heirs is not in the deed, but the covenant of general warrantee 

20 binding the grantors and their heirs, and warranting the land 
to the church wardens and their successors forever (who could 
not hold lands), may well operate by way of estoppel to con-
firm to the chmch and its grantees the beneficial estate in the 
land. 

The case of Sliaw v. Gilbraitli, 7 Bm'r, 111., was one upon 
a deed like the present, without words of inheritance in the 
the granting clause, but containing the clause of general 
warranty to the grantee, his heirs and assigns. The court in 
delivering their opinion say, that without undertaking to 

30 determine whether the fee simple is transferred we are of 
opinion the grantor is estopped from denying the title. 

It is well settled that a general warranty operating by es-
toppel passes the estate. If this be so, the general warranty 
in this deed passed the estate by virtue of the term heirs in 
a covenant to Mrs. Adams and her heirs. But what heirs? 
Not her heirs general, for that would be against the express 
language of the clause and grant, but by every rnle of con-
struction the term bears in the covenant, ,vonld be limited to 
those heirs named in the granting clause, to wit, her children 

40 by her present husband. The heirs named in the co.-enant 
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must mean and be restricted to the heirs of her body by her 
present husband, and this would give a fee tail speeial to 
Mrs. Adams. 

I confess myself at a loss to put any other construction 
upon this deed. If we call the estate of Mrs. Adams a fee 
simple, we must reject the words dnring her life, and after 
her death, to her children, in fact the ·whole clause of eon-
veyance; ff we call it a life estate, ·we must strike out the 
words heirs in all the covenants. But if we decide that the 
covenants and the clause of conveyance refer to, explain and 1 o 
construe each other, and that the estate is a fee tail, all its parts 
harmonize, and the intention of the instnnnent manifestly 
carried out, the wife gets her life estate, the husband his 
inchoate curtesy, and the children the inheritance. 

It was urged upon the argument in behalf of Mr. Ross 
that Mrs. Adams, under this deed, had the fee simple ; but 
in the view we have taken of the case, this inquiry is imma-
terial as regards him, as he takes precisely the same interest 
whether Mrs. Adams has an estate in fee or in tail, he being 
in either case tenant by the curtsey initiate. 20 

But the question becomes material as between Mrs. Ad-
ams, her children, and Miss Traphagen. 

It was contended on behalf of Mrs. Adams that the deed 
gave her a fee simple because this was void as to the children 
on account of its being a deed of bargain and sale, and thus 
not being in existence at the date of the deed, and so no 
pecuniary consideration could move from them, and the 
clause of conveyance gave it to her during her natural life, 
and also all the remainders and reversions, and that she takes 
all after her life as a remainder. But these terms are no 30 
broader than to say to her forever. It would still be but a 
life estate for want of words of inheritance. 

It is contended in behalf of Miss Traphagen that consid-
ering this deed as one of bargain and sale, Mrs. Adams has 
only a life estate, and the children of Mrs. Adams take as 

, purchasers, and that as none of them ·were 1)orn at the date 
of the deed, it is void as to them for want of consideration 
moving from them. But if we are right in the conclusion 
that under this deed the estate of Mrs. Adams is a fee tail 
special, then this question cannot arise, because then the 40 
child!'en would hold by descent and not as purchasers. 
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Again: it is said by Miss Traphagen that considering this deed as a covenant to stand seized to uses, it in the first place is void entirely, because Mrs. Adams was too remotely con.-nected to raise the consideration of blood or marriage. How-
ever this may be, this deed is undoubtedly good as a deed of bargain and sale, and if by it a fee tail is vested in Mrs. Ad-
ams, it makes no difference whether it will operate as a cove-nant to stand seized. 

Upon the whole case then we conclude that thi<:J deed is a 10 conveyance whereby the grantee, Mrs. Adams, became seized in law of such an estate in the lands thereby convey-ed, as under the Statute of 13th Edward, the first called the Statute of Entail, is an estate in fee tail, and that conse-
quently upon her death under our Statute, Nix. Di. 196, § 11, the lands go to and will be vested in the children of Mr. Adams in fee . 
. One more question is raised by Miss Traphagen. She contends that all the issue of Mrs. Adams may die before their mother, and that in that event the reversion is iu her. 20 Bnt it appears by the case that Mrs. Adams had children be-

fore this land Vias condemned for the Railroad Company. This section of tho act IJrovides that upon the death of the tenant in tail, the lands shall go to and be vested in the 
children of such grantee, and if any child be dead the part 
which would come to him or her sha11_ go to his or her issue in like manner. This language is identical with tliat of the tenth section of the same act, providing in case any lands shall hereafter be devised to any person for life, and at his death to go to his heirs, then upon the death of this deviser 30 the lands shall go • to and be vested in the children of such 

devisee in fee, and if any child be dead the part which would come to him to go to his issue. 
The question is whether under the language of these sec-tions the estate of the children vest at their birth or at the death of the parent. T'hc language of the tenth section has received the judicial construction by the Court of Appeals of this State in the case of Den v. Hopper, 2 Zab., 599, wherein that court decided that within the 10th section the children took vested estates at their birth, subject to be de-40 feated only so far as to let in subsequently horn children 
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I can see no difference in this respect between the two sec-
tions, and think the decision in Den v. Jiopper·, controls this 
question. 

This follows from what we have said, that by the deed in 
question Mrs. Adams is entitled to the use of land during her 
natural life without the interference of her husband. That 
after her death her husband, if he smvives her, will be ten-
ant by the curtesy, and that the balance of the interest mi the 
lands belong absolutely in fee to Mrs. Adams' children. 

The money is in court, and it is our duty to pay it out as 10 
nearly as may be a.s if it were the land itself. I know of 
no better way than to let the value of Mrs. Adams' interest 
be calculated by the clerk, and said amount paid over to 
her. The same as respects Mr. Adams' interest, and the 
amount paid over to Mr. Ross. That the balance be invest-
ed under the supervision of the clerk, and the intermit paid 
annually to the guardian of the children of Mr. Adr,ms until 
the further order of this court. 
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