AUTOMOBILE INSURANCE

11:3-10.3

“Substantially similar vehicle” means a vehicle of the
same make, model, year and condition, including all major
options of the insured vehicle. Mileage must not exceed
that of the insured vehicle by more than 4,000 miles.
Mileage differences of more than 4,000 miles may, at the
option of the insured, be exchanged for the presence or
absence of options or a cash adjustment. '

Amended by R.1985 d.629, effective December 16, 1985.
See: 16 N.J.R. 3170(a), 17 N.J.R. 2988(a).

Case Notes

Insurers’ activities in estimating repair costs held not an Antitrust Act
violation. Chick’s Auto Body v. State Farm Mutual Automobile Insur-
ance Co., 168 N.J.Super 68, 401 A.2d 722 (Law Div.1979), affirmed per
curiam 176 N.J.Super. 320, 423 A.2d 311 (App.Div.1980).

Measure of value applicable under policy’s theft coverage held to be
fair market value; insured, owner of modified vehicle, held entitled to
recover only the average market value of an ordinarily equipped
automobile of the same make, model and year. Titus v. West Ameri-
can Insurance co., 143 N.J.Super. 195, 362 A.2d 1236 (Law Div.1976).

11:3-10.3 Adjustment of partial losses

(a) If the insurer intends to exercise its right to inspect,
or cause to be inspected by an independent appraiser,
damages prior to repair, the insurer shall have seven work-
ing days following receipt of notice of loss to inspect the
insured’s damaged vehicle, which is available for inspection,
at a place and time reasonably convenient to the insured;
commence negotiations; and make a good faith offer of
settlement.

(b) Negotiations must be conducted in good faith, with
the basic goal of promptly arriving at an agreed price.
Early in negotiations, the insurer must inform and confirm
in writing to the insured or the insured’s designated repre-
sentative all deductions that will be made from the agreed
price, including the amount of applicable deductible.

(c) If the insurer inspects the damaged vehicle or causes
it to be inspected, the insurer shall promptly upon complet-
ing the inspection furnish the insured or the designated
representative of the insured with a detailed written esti-
mate of the cost of repairing the damage resulting from the
loss, specifying all appropriate deductions.

(d) No insurer shall negotiate the settlement of any physi-
cal damage claim involving an automobile as defined at
N.J.S.A. 39:13-1b with an unlicensed auto body repair facili-
ty or in any manner utilize an unlicensed facility in the
adjustment, negotiation or settlement of such a claim. It
shall be the responsibility of the insurer to make a reason-
able and diligent effort to determine whether the facility is
properly licensed.

(e) Subject to the requirements of (d) above, the insured
may use any repair facility of his or her own choice. With
respect to automobile damage claims, the insurer shall
notify in writing any insured who elects to use his or her
own repair facility that, pursuant to law, any entity engaged
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in the business of auto body repairs must be duly licensed.
The notice shall further advise the insured that the insurer is
prohibited by law from negotiating, adjusting or settling an
automobile damage claim with an unlicensed facility. The
written notice shall be furnished at the time of acknowledg-
ment of the claim as provided at N.J.A.C. 11:2-17.6 or upon
the furnishing of its written estimate, as specified at (c)
above, whichever is sooner. The insurer must make all
reasonable efforts to obtain an agreed price with the facility
selected by the insured. The insurer may recommend, and
if the insured requests, must recommend a qualified repair
facility at a location reasonably convenient to the insured
motor vehicle who will repair the damaged motor vehicle at
the insurer’s estimated cost of repairs, but in either event
the provisions of (g) below apply.

(f) All estimates, including revisions and adjustments,
prepared by any repair facility, estimator or appraiser must
be included in each claim file.

(g) If the insured’s vehicle is repaired at a repair facility
whose name is furnished by the insurer under (e) above for
a sum estimated by the insurer as the reasonable cost to
repair the vehicle, the insurer:

1. Shall select a repair facility that issues written
guarantees that any work performed in repairing damaged
vehicles meets generally accepted standards for safe and
proper repairs;

2. Shall cause the damaged vehicle to be restored to
the condition it was in prior to the loss, at no additional
cost to the insured and within a reasonable time, if the
repair facility does not repair the damaged vehicle in
accordance with generally accepted standards for a safe
and proper repair.

(h) Whenever an insurer elects to repair its insured’s
vehicle, that is, physically take the vehicle and have it
repaired, the election must be in writing addressed to the
insured and contain a reasonable estimate of the time
period within which the vehicle will be repaired. The
insurer shall guarantee, in writing, that the work performed
meets generally accepted standards for safe and proper
repairs.

(i) Deductions for betterment and depreciation are per-
mitted only for parts normally subject to repair and replace-
ment during the useful life of the insured motor vehicle.
Deductions for betterment and depreciation shall be limited
to the lesser of an amount equal to the proportion that the
expired life of the part to be repaired or replaced bears to
the normal useful life of that part, or the amount by which
the resale value of the vehicle is increased by the repair or
replacement. Calculations for betterment, depreciation and
normal useful life must be included in the insurer’s claim
file.

(j) Deductions for previous damage or prior condition of
the vehicle must be measurable, discernible, itemized and
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specific as to the dollar amount, and those deductions must
be included in the insurer’s claim file. The deductions shall
be limited to the amount by which the resale value of the
motor vehicle is increased by the estimation of the previous
damage or the correction of the prior condition.

(k) The insurer must mail or hand deliver to the insured
or the designated representative its proof of loss or payment
within five working days after the insured has accepted the
insurer’s offer.

(!) The insured shall have the right to receive the pro-
ceeds of any settlement. The insurer may not insist on
making settlement proceeds jointly payable to the insured
and the repair facility, or payable to the repair facility only.

(m) The insured may elect to have the insurer pay the
repair facility directly in order to expedite recovery of the
motor vehicle. The insured must make this election in
writing.

Amended by R.1985 d.629, effective December 16, 1985.
See: 16 N.J.R. 3170(a), 17 N.J.R. 2988(a).
Substituted “the insurer” for “it”.
Amended by R.1987 d.249, effective June 15, 1987.
See: 18 N.J.R. 2415(a), 19 N.J.R. 1096(a).

Substantially amended.

Amended by R.1995 d.471, effective August 21, 1995 (operative Janu-

ary 1, 1996).

See: 27 N.J.R. 437(a), 27 N.J.R. 3172(a).

In (e) allowed limitation of insured’s choice of repair facilities as
optional part of insurance contract and in (/) allowed payment directly
to repair facility under such contract.

Public Notice: Extension of operative date of R.1995 d.471 to March 1,

1996.

See: 27 N.J.R. 5031(a). -
Amended by R.1997 d.84, effective February 18, 1997.
See: 28 N.J.R. 4562(a), 29 N.J.R. 550(c).

In (e), deleted provision relating to contracting for use of specified
repair facilities; and in (/), deleted provision relating to direct pay-
ments if there is a contract for use of a specific. repair facility.

Case Notes

Insurers’ activities in estimating repair costs held not an Antitrust Act
violation. Chick’s Auto Body v. State Farm Mutual Automobile Insur-
ance Co., 168 N.J.Super. 68, 401 A.2d 722 (Law Div.1979), affirmed per
curiam 176 N.J.Super. 320, 423 A.2d 311 (App.Div.1980).

11:3-10.4 Adjustment of total losses

(a) If the insurer elects to make a cash settlement, it must
bear in mind at all times that the insured’s position is that of
a retail consumer and the settlement value arrived at must
be reasonable and fair for a person in that position. Writ-
ten, itemized valuations showing all options and deductions
shall be included in the insurer’s claim file and presented to
the insured no later than the date of payment. If the
insurer elects to make a cash settlement, its offer, subject to
applicable additions or deductions, must be one of the
following plus applicable sales tax: ’
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1. The average of the retail values for substantially
similar motor vehicles as listed in the editions current for
the date of loss of two valuation manuals approved by the
Commissioner.

i. The average figure arrived at may be reduced or
increased by considering all factors, including, but not
limited to, mileage tables and the presence or absence
of extras.

ii. If the destroyed vehicle included an option which
is listed in one manual but not in the other, the value of
the option shall not be averaged. The insured shall
receive full value for the option by carrying over the
amount listed to the other manual. The option carry-
over shall apply only in those instances where the
option has not been considered by the used vehicle
guide either as a separate item or included in the
vehicle’§ base value.

iii. If a manual is submitted for approval by the
Commissioner its accuracy must meet objective criteria
for the values of substantially similar vehicles of at least
85 percent of all makes and models for the last 15 years
and shall include all major options. A sufficient num-
ber of vehicles shall be used for each year, make and
model to represent a cross-section sufficient to deter-
mine fair market values. At the time of request for
approval, the source of the manual’s data must be
revealed to the Commissioner in a manner that can be
verified by the Department. Manuals approved for use
on or after January 1, 1976 are “Automobile Red
Book” and “Older Car/Truck Red Book™ published by
Maclean Hunter Market Reports, Inc. and the
“N.AD.A. Official Used Car Guide” and “N.A.D.A.
Official Older Car Guide” published by the National
Automobile Dealers Used Car Guide Company.

2. A quotation obtained by the insurer for a substan-
tially similar motor vehicle from a dealer located within a
reasonable distance from the principal place of garage-
ment of the insured vehicle. Unless otherwise agreed by
the insured, a reasonable distance shall not exceed 25
miles from the principal place of garagement. The vehi-
cle must be available for purchase by the insured and the
insured must be able to purchase it for the insurer’s cash
offer plus applicable deductions. The insurer shall main-
tain in its claim file proof of the vehicle’s availability and
the name and location of the dealer, stock number,
vehicle identification number and description of the sub-
stantially similar vehicle.

3. The fair market value of the insured vehicle, deter-
mined by using a source including a computerized data-
base approved by the Commissioner that meets all of the
following minimum criteria:

i, The source must give primary consideration to
the values of vehicles in the local market area, but if
necessary to obtain a reasonable cross-section of the
market, may consider vehicles in the next closest area.



