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Petition 

(Filed Oct. 22, 1930) 

PETER F. CuMMMINGs, 
Relator, 

v. 

POLICEMEN 's PENSION CoMMis-
SION OF THE BOROUGH OF BEL-
MAR, a municipal corporation 
of the State of New Jersey, 

Respondent. 

On Mandamus 

To the Honorable Joseph L. Bodine, One of the 
Jitstices of the Supreme Court of the State of 
New Jersey: 

The petition of Peter F. Cummings, of the Bor-
ough of Belmar, in the County of Monmouth and 
State of New Jersey, respectfully shows that: 

_(l) At the times hereinafter mentioned there 
was duly adopted by referendum by the Borough 
of Belmar, a municipal corporation of the State 
of New Jersey, and in force therein an act entitled 
'' An Act providing for the retirement of police-
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men and firemen of the police and fire depart- 40 



10 

20 

30 

2 

Petition. 

ments in municipalities of this State, including all 
police officers having supervision or regulation of 
traffic upon county roads, and prpviding a pension 
for such retired policemen and firemen and mem-
bers of the police and fire departments, and the 
widows, children and sole dependent parents of 
deceased members of said departments'' (L. 1920, 
c. 160, p. 324) as amended. 

(2) In June, 1922, your petitioner was em-
ployed as a regular officer of the police force of 
the said Borough, and continued on active duty in 
that capacity until October, 1922, resuming his 
duties in August, 1923. From August, 1923, until 
December 28th, 1929, petitioner regularly per-
formed his duties on said force, excepting how-
ever, the month of October, 1929, when petitioner 
was ill. 

(3) On December 28th, 1929, while on night 
duty on said force, petitioner was stricken with a 
chill, developed pneumonia and confined peti-
tioner in a hospital where he was operated on for 
empyema. Ev~r since that time petitioner has 
been disabled and is still in that condition, being 
under the care and supervision of a doctor. 

( 4) At the time of his illness on December 28th, 
1929, petitioner's annual salary was $1,800.00, 
which continued until April 1st, 1930, but has not 
been paid thereafter. 

( 5) Pursuant to the act aforementioned, peti-
tioner by written application dated May 17th, 
1930, duly applied for a retirement to the Police· 

40 Pension Commission of said Borough, and in said 



3 

Petition. 

application indicated his willingness to appear for 
a physical examination before said commission at 
any time agreeable to the members thereof. 

( 6) Notwithstanding said application, the Pen-
sion Commission of said Borough has refused and 
still refuses to call to its assistance the aid of a lO 
police surgeon and otherwise act in determining 
whether petitioner is entitled to a pension by vir-
tue of said statute, and has ref used and still re-
fuses to do any and all of the acts required of it 
by said statute to determine whether petitioner is 
entitled to a pension because of his disability 
heretofore described. 

Petitioner, therefore prays, that a writ of man-
damus may issue out of and under the seal of this 
Honorable Court, directed to the Policemen's 
Pension Commission of the Borough of Belmar, 
commanding it, pursuant to the statute in such 
case made and provided, to designate a physician 
to whom petitioner may apply for a certificate of 
permanent disability or, in the alternative, that 
said commission be commanded to call to its as-
sistance the aid of the surgeon or physician rep-
resenting either the Police or Fire Department 
and act in determining whether petitioner is en-
titled to the benefits under said statute. 

LESTER C. LEONARD, 
Attorney for Relator. 

County of Monmouth, l 
State of New Jersey, ) ss.: 

PETER F. CuMMINGs, of full age, being duly 

20 

30 

sworn according to law, upon his oath deposes 40 
and says: 



4 

Petition. 

1. I am 31 years old and the petitioner men-
tioned in the petition hereto annexed, the con-
tents of which I know of my own knowledge to 
be true. 

2. In June, 1922, I was employed as a regular 
10 officer of the police force of the Borough of Bel-

mar, a municipality in the County of Monmouth 
and State · of New Jersey and remained on active 
duty in that capacity until October, 1922, when I 
resigned from the force to pursue my trade of 
tinsmith . 

. 3. In August, 1923, I returned to said force 
and remained steadily on duty with the exception 
of the month of October, 1929, when I was ill, 

20 until December 28, 1929, at an annual salary of 
$1,800.00. 

4. Deponent, while on night duty on the eve-
ning of December 28, 1929, was stricken with a 
chill, pneumonia developed and deponent was con-
fined to his bed at his home at No. 517 Seventh 
Avenue, Belmar, until the middle of January, 
1930, when he was removed to the Freehold Hos-
pital. Deponent was discharged from the hos-

30 pital after being there two weeks and thereafter 
under his doctor's orders was confined to his 
home. He was there only a few days when on 
February 5, 1930, he was again taken in an ambu-
lance to the Freehold Hospital where he was 
operated upon for empyema. 

5. As the result of this operation deponent was 
confined to the hospital until March 18, 1930, and 
has been under the constant care and supervision 

40 of a doctor ever since and being unable to work. 
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6. In December, 1929, deponent weighed be-
tween 150 and 155 pounds and now weighs 118 
pounds. 

7. Deponent received his salary as a regular 
policeman until April 1, 1930, but no further pay-
ments were received thereafter. 

8. By written application dated May 17, 1930, 
deponent applied for retirement to the Police 
Pension Commission of said Borough and in said 
application indicated his willingness to appear for 
a physical examination before said commission at 
any time agreeable to the members thereof. 

9. Notwithstanding said application made and 
filed pursuant to the statute in such case made 
and provided, the Pension Commission of said 
Borough has refused and still refuses to call to its 
assistance the aid of the police surgeon and act 
in determining whether deponent is entitled to a 
pension by virtue of said statute, and has refused 
and still refuses to do any and all of the acts re-
quired of it by said statute to determine whether 
deponent is entitled to a pension because of his 
disability aforementioned. 

10. Deponent therefore prays that a writ of 
mandamus may issue out of and under the seal of 
this Honorable Court, directed to the Policemen's 
Pension Commission of the Borough of Belmar, 
commanding it, pursuant to the statute in such 
case made and provided, to designate a physician 
to whom deponent may apply for a certificate of 
permanent disability or, in the alternative, that 
said commission be commanded to call to its as-
sistance the aid of the surgeon or physician rep-

JO 
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resenting either the Police or Fire Department 
and act in determining whether deponent is en-
titled to the benefits in said statute. 

PETER F. CUMMINGS. 

Subscribed and sworn to before me ( 
this 6th day of October, 1930. ) 

(L. S.) CAROLYN s. DALDIERO, 
Notary Public of N. J. 

My Commission Expires July 18, 1935. 

Rule to Show Cause 

(Entered Oct. 22, 1930) 

On reading the petition and affidavit of PETER 
F. CuMMINGs, filed in the above entitled cause: 

It is on this 22nd day of October, 1930, ORDERED 
that the Policemen's Pension Commission of the 
Borough of Belmar, a municipal corporation of 
the State of New Jersey, show cause before the 
Honorable Joseph L. Bodine, one of the Justices 
of the Supreme Court of the State of New Jersey, 
at his Chambers in the State House in the City of 
Trenton on Monday the 24th day of November, 
1930, at ten o'clock in the forenoon of that day or 
as soon thereafter as counsel can be heard why a 
peremptory or alternative writ of mandamus 
should not issue out of and under the seal of this 
Court, commanding and directing said commis-
sion to designate a physician to whom petitioner 
may apply for a certificate of permanent dis-
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ability, or in the alternative to call to its assist-
ance the aid of the surgeon or physician repre-
senting either the Police or Fire Department of 
said Borough and act in determining whether 
petitioner is entitled to the benefits of an act en-
titled, '' An Act providing for the retirement of lO 
policemen and firemen of the police and fire de-
partments in muncipalities of this State, includ-
ing all police officers having supervision or regu-
lation of traffic upon county roads, and providing 
a pension for such retired policemen and firemen 
and members of the police and fire departments, 
and the widows, children and· sole dependent par-
ents . of deceased members of said departments" 
(L. 1920, c. 160, p. 324), as amended. 

And it is FURTHER ORDERED that both parties 
have leave to take deposition on five days' notice 
pursuant to the statute in such case made and pro-
vided. 

Let this Rule be entered in the minutes. 

J. L. BODINE, 
J. S. C. 

LESTER C. LEONARD, 
Attorney for Relator. 

20 

30 
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Depositions 

NEW JERSEY SUPREME COURT 

PETER F. CuMMMINGs, 
Relator, 

v. 

PoLICEMEN 's PENSION CoMMIS-
srnN OF THE BoROUGH OF BEL-
MAR, a municipal corporation 
of the State of New Jersey, 

Respondent. 

On Rule for 
Mandamus 

DEPOSITIONS taken in the above stated cause, 
pursuant to stipulation, before the subscriber, 
Arthur W. Kelly, Supreme Court Commissioner, 
at the Borough Hall in the Borough of Belmar, N. 
J., on Thursday, the 13th day of November, 1930, 
at ten o'clock in the forenoon, in the presence of 
Lester C. Leonard, Esq., of counsel for the re-
lator, and Joseph Silverstein and Edward A. 
Markley, Esqs., of counsel for the respondent; 
it being stipulated that said depositions be taken 
stenographically and the signature of the wit-
nesses waived. 

IT IS HEREBY STIPULATED that the Pension Act, 
known as Chapter 160 of the Laws of 1920, was 
duly adopted by the Borough of Belmar at the 
November election, 1928, and that Joseph Mayer, 
mayor of the Borough of Belmar, organized the 
Police Pension Board under the act at a meeting 
held on February 12, 1929. The members of the 
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board are Joseph Mayer, mayor of Belmar, presi-
dent; Raymond Stines, police officer, representing 
the police of Belmar; and George W. Swain, a 
citizen, who was also secretary of the board. 

At the request of Mr. Leonard and in pursu-
ance of his written notice to produce, counsel for 0 l 
the respondent has produced the entire police file 
of the borough and the entire pension file of the 
pension board with respect to Peter F. Cummings, 
Relator, and gives both to Mr. Leonard for his 
inspection. 

DR. GEORGE G. REYNOLDS, a witness pro-
duced on the part of the relator, being duly sworn 
according to law, testified as follows: 

Direct examination by Mr. Leonard: 

Q. Doctor, you are a regular practicing physi-
cian and surgeon of this state7 A. I am. 

Q. And have been for how long7 A. I have been 
practicing twenty-two years. I have been in this 
state about thirteen years. 

Q. You are the head of a hospital in Freehold, 
are you not 7 A. I am. 

Q. And have been for how long7 A. Three 
years, since its establishment. 

Q. And what portion of your practice, if any, 
is devoted to surgery 7 A. I think ninety per cent. 
of it; a large part of it, I think nearly ninety per 
cent. 

Q. Do you know the relator in this case, Peter 
F. Cummings 7 A. I do. 

Q. How long have you known him 7 A. I have 
known him, I should think, for ten or twelve years, 
pretty nearly all my stay in the state here. 

20 

30 

40 
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Dr. George G. Reynolds, direct. 

Q. Did you ever . treat him before January, 
1930? A. I think I have, yes. 

Q. Do you recall when? A. I think it was 
eight or nine years ago, as long ago as that. 

Q. For what? A. He had a pleurisy then at 
that time. 

Q. Did you treat him any time between then 
and nine years prior? A. I don't remember any-
thing of any seriousness unless it might have been 
a little cold or something of that kind, a grippe. 
I don't recall anything particular outside of that, 
but that cold. 

Q. Were you acquainted with him during that 
period? A. Yes, and I would see him as one per-
son would another, about town. 

Q. Can you tell what the condition of his health 
was prior to January, 1930, or the latter part of 
December, 1929? A. vVell, he seemed to be 
around, a normal individual. 

Q. Did you examine him on New Year's Day or 
the 2nd day of January, 1930? A. I was called to 
the house on that day; yes, sir. 

Q. Mr. Cummings' house1 A. Yes, sir. 
Q. Where? A. His father's home, 100 Parker 

Street. 
Q. Freehold f A. Freehold. 
Q. What was Mr. Cummings' condition at that 

time? A. He had pneumonia and pleurisy at that 
time. 

Q. And ilH Was it a serious attack? A. A 
very serious attack. 

Q. What treatment did you give him, if any? A. 
Why, he was treated at the time for a few days, 
I can't just remember how long, and then he was 
removed to the hospital. 
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Dr. George G. Reynolds, direct. 

Q. And how long was he in the hospital 1 A. 
"\¥ ell, he was in the hospital at that time two to 
two and a half weeks. He developed a pleurisy 
with effusion. vVe had to tap him and draw the 
fluid out from between the ribs. 

Q. What is that condition called 1 A. Vv ell, he 
had pleurisy following his pneumonia. "\Ve don't 
really call that an empyema unless the fluid be-
comes pus. But he went home from the hospital 
and he was home-I can't tell just how long-but 
he was returned to the hospital February 5th, ad-
mitted to the hospital again February 5th, and 
his lung had filled up with pus. This fluid had 
formed again and turned to pus and it had almost 
obliterated one lung. 

Q. What lung, right or left 1 A. Left lung. 
No, let me see. Left lung, yes, it was the left lung, 
I remember, as he lay in bed. 

Q. Did you have any X-rays taken 1 A. I did, 
yes. 

Q. When was the first one taken 1 A. Right 
after his admission to the hospital. 

Q. Was that in January7 A. Yes, it was taken 
in January and others in February, when he was 
admitted the second time. 

Q. Have you that X-ray7 A. I have the one 
taken in February. I was unable to find the one 
taken in January. 

Q. You have the one in February1 A. Febru-
ary, at his last admission to the hospital. 

Q. Did you rely upon those X-rays for your 
treatment of Mr. Cummings 1 A. I did very 
largely. 

Q. Will you produce them, please 1 A. These 
were stored where they got soiled a little bit. 

10 
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Dr. George G. Reynolds, direct. 

Since the explosion out in Cleveland they are 
mighty particular, they won't let us keep X-ray 
films in the hospital. We have to store them any-
where we can to keep them outside, for fear of 
explosion. They are explosive. 

Mr. Leonard: I will produce the first 
one here. There is no objection to that be-
ing marked, is there 1 

Mr. Markley: May I ask the doctor a 
question 1 

Mr. Leonard: Surely. 

By Mr. Markley: 

Q. Dr. Reynolds, did you take these X-rays 
yourself 1 A. I did, in the hospital. 

Q. That is, you actually were the mechanician 
who took them 1 A. I did. I took them. 

Q. Did you make a special study of X-rays 
prior to that time1 A. I have been doing X-ray 
work for about six or seven years, been doing our 
own X-ray work. 

Q. Do you do all the X-ray work for the hos-
pital 1 A. I do all the X-ray work for the hos-
pital. 

Q. Yourself1 A. Except the ·girl who is tech-
nician; she does the developing, but I take all the 
pictures myself. 

Q. Do you read them all 1 A. Yes. 
Q. Have you had a special study of X-ray 

work1 A. No, I have never taken any special 
course outside of the technician coming down and 
staying with us sometimes a week or so at the 
time we bought the machine. 

Q. What special qualifications, may I ask, have 
you for reading X-rays 1 As I understand it, 
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most of that work is done by men who specialize 
in that field. A. vVell, I think the average physi-
cian who has a knowledge of ordinary medicine 
can read an X-ray as plainly as this one, and of 
course when it comes to broken bones you can 
read as well as anyone; you can see where the 
bone is broken, that is all. Of course you come to 
some technical thing like an ulcer of the stomach 
or a duodenal ulcer or gall bladder condition, pos-
sibly a man who has had an extensive experience 
in that would be more qualified to read the :X-ray. 

Q. Is there a date on that~ A. Yes, there is a 
date on this, January 11. This must have been 
the first, when he came to the hospital first. 

Q. This is taken January 11th~ A. January 
11th, yes. 

(X-ray marked Exhibit R0l. 1.) 

By Mr. Leonard: 

Q. Now, I show you an X-ray plate dated Janu-
ary 11, 1930, and marked Exhibit Rel. 1, and ask 
you to describe what you see in that plate. A. I 
think maybe if I get it over to the window I can 
see it. 

Q. Yes, go over to the window. A. Now this 
right lung-the lung that is clear and filled with 
air is always dark like that; a fluid takes a light 
color like that. Now this lung is filled up at this 
time with a serous fluid. This was taken in J anu-
ary, before it became purulent or pus; and in 
other words this lung at this spot would be the 
same length as this length on this side. This lung 
that is filled up is cloudy at this point. 

Q. When did you take the next one~ A. They 
were taken at different intervals, and this next 

10 
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one was taken after he came back the second time, 
February 5, 1930. This fluid was taken from the 
rib by taking an aspirating needle and drawing 
the fluid out. 

Q. And then he returned in February7 A. He 
returned to the hospital in February and this had 
become purulent or thick pus, and it couldn't be 
removed in that way. 

Q. Is that condition shown in the X-ray that 
you took in February 7 A. It was. 

Q. Have you that X-ray here7 A. Yes, F'ebru-
ary 5th. 

Q. Produce it. 

(Witness produces X-ray.) 

By Mr. Markley: 

Q. That is the date it was taken 7 A. Yes, sir; 
that is the date it was taken. 

Q. By you 7 A. Yes, sir. 

Mr. Leonard: I offer it in evidence. 
(X-ray marked Exhibit Rel. 2.) 

By Mr. Leonard: 

30 Q. Looking at the plate taken on February 5th, 
1930, and marked Exhibit Rel. 2, can you tell us 
whether there was any change in Mr. Cummings' 
lung condition~ A. The only way that we can 
determine-you can see the same condition exists 
here; this is filled up. It has been drawn out 
here but this has changed to pus. 

By Mr. Markley: 

40 Q. You are ref erring now to the left side~ A. 
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¥ es, the same side affected before. But this side 
practically clear. 

Q. The right side is clear? A. Clear, filled 
with air. This side is filled up to here, a small 
amount of air going down in this area. (indicat-
ing). 

Mr. Leonard: Witness pointing to the 
upper portion--

A. Up to the upper edge of the scapula, the 
shoulder blade, back there. That is the very edge 
of it there. 

Q. What is about that? A. Well, the pus goes 
clear up to there. The pus comes up to the upper 
edge of the scapula on the right-hand side. 

By 111 r. Leonard: 

Q. Was that pus removed, Doctor? A. It was 
removed. 

Q. How? A. We had to take out a piece of the 
rib. 

Q. What rib? A. About the ninth rib; usually 
take the ninth rib in the side; took out about two 
inches or two and a half inches and went through 
into the cavity and inserted a tube. We used a 
rubber tube--oh, about the size of an ordinary 
finger. 

Q. vVas he under an anaesthetic when that rib 
was removed? A. He was under an anaesthetic. 

Q. vVhy was it necessary to remove the rib or 
a portion of it? A. In order to get the pus from 
the chest. 

Q. Did you succeed in getting the pus out'? A. 
Well, it drained for a long time. I should think 

10 
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Dr. George G. Reynolds, direct. 

there was at least three pints of pus removed at 
the time of the operation. 

Q. 'lv as that pus thick 1 A. Thick, yellow pus. 
That is the reason it made it necessary to remove 
a piece of the rib to get it out. . 

Q. Was this condition attendant with any 
feved A. It was; he had a high fever all the 
time. 

Q. By high you mean what? A. I didn't think 
to bring the chart down, but the fever ran all the 
way, a pus fever like that, from 102 to 104. 

Q. Did he continue to remain in the hospital? 
A. He remained in the hospital until March 9, 
1930. 

Q. And he went to the hospital wh~n? A. The 
last time, the second time, February 5th. 

Q. The second time he was in the hospital over 
a month? A. Yes. 

Q. And the first time he was there how long? 
A. I can't give you the exact date. I forgot to 
look it up, his first admission, this morning. 

Q. After February did you take any X-rays? 
A. Yes, took another X-ray, and an X-ray labeled 
March 20, 1930. , 

Mr. Leonard: I offer that. 

By Mr. Markley: 

Q. Is that date on there, Doctor? A. It is on 
there. 

Q. Is that the only one taken on that day? A. 
It is. 

(X-ray marked Exhibit Rel. 3.) 
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By Mr. Leonard: 

Q. I show you X-ray marked Exhibit Rel. 3 and 
ask you, Doctor, to explain the condition of Mr. 
Cummings' lungs as shown from that X-ray. A. 
This was March 20th, and he left the hospital 
March 9th. This was taken after he left the hos- 10 
pital, some little time. This is the heart shadow, 
this shadow here; so that you can see the lung 
has filled out, the left lung, except an area down 
around here. 

By Mr. Markley: 

Q. What do you mean filled out? A. That is 
the lung that was compressed all up in the top, 
just when it was filled up with pus; and after the 20 
pus was removed by inserting a tube down here. 
By a blowing exercise that we gave him he has 
expanded the lung so it has come down here pretty 
near its full length again, with the area here in 
the side that has never filled in. 

By Mr. Leonard: 

Q. And did you take any other X-rays? A. 
Took another X-ray yesterday, but I didn't bring 
it this morning. It showed practically the same 
c.ondition. This is a permanent condition in the 
side here. The X-ray was wet and didn't dry last 
night. I took it last evening, and it is practically 
the same as this here. 

Mr. Markley: If the doctor is going to 
testify that I think we ought to have it pro-
duced eventually. 

Mr. Leonard: Suppose we have the X-
ray produced when it dries, and this testi-

30 

40 
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Dr. George G. Reynolds, direct. 

mony of Dr. Reynolds relating to it be sub-
ject to further cross examination, if you 
desire, and indeed be stricken out entirely 
if you desire. 

Mr. Markley: Well, I don't want that 
but I would like a chance to--

Mr. Leonard: I mean his testimony re-
lating solely to this last X-ray. 

Mr. Markley: I would like to see the 
plate and submit it to our doctors, perhaps, 
for cross examination. 

Mr. Leonard: Yes. 

Q. As a result of the X-ray you took yesterday 
and your examination of Mr. Cummings yester-
day can you state with reasonable certainty, Doc-
tor, his present condition 7 A. You mean about 
his ability to work or his general physical condi-
tion 7 

Q. Yes, general physical condition with refer-
ence to his ability to work7 A. He is in a weak-
ened condition. He is physically weak. If he ex-
ercises himself to any extent he is very short of 
breath. 

Mr. Leonard: Mr. Cummings, you step 
outside, will you, please, while this ex-
amination is going on, and close the door, 
please7 

A: Now yesterday while he was up there hav-
ing the X-ray taken I left him standing up just 
a few minutes, and he turned white and started 
to faint away and I had to get him out. 

Q. In your opinion is he able to work at the 
present time 7 A. He would not be able to do 
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any work unless it was some desk work, clerical 
work or something like that, where he would not 
be subject to any heavy physical exertion. 

Q. Can you state with reasonable certainty 
what his future condition will be 1 A. I don't be-
lieve from his general condition now, after this 
length of time, that he will ever be strong. 

Q. Will he ever be strong enough to undertake 
outdoor duties 1 A. That would depend on what 
the outdoor duties were. If there was anything 
that required any physical exertion I don't be-
lieve he will ever be able to do it. 

Q. In your opinion, based on your examination 
of and acquaintance with Mr. Cummings, would 
you say he had a reasonable expectancy of life 1 
A. I don't believe he will ever live very long. 
While we have never been able to isolate the 
tuberculous bacilli from the discharge and the 
pus, I am of the opinion that he undoubtedly is 
tubercular. 

Q. From your examination of Mr. Cummings 
the first part of January, 1930, taking into con-
sideration his state of health prior to that time 
as testified by you, can you state with reasonable 
certainty the cause of his condition as you found 
it in ,January, 19301 A. ·well, the cause of it was 
pneumonia. Now what caused the pneumonia it 
would be impossible for me to tell, because I didn't 
see him until I was called to his bedside. 

Mr. Leonard: I think that is all. 

Cross examination by Mr. Markley: 

Q. --what is the name of this hospital, Dr. 
Reynolds 1 A. Freehold Hospital. 
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Q. A private institution? A. A private institu-
tion. I own it. 

Q. All owned by yourself ? A. I own it. 
Q. You are the head of it ? A. I am. 
Q. How large an institution is it, Doctod A. 

We have twenty-five beds. 
Q. Any other doctors associated with you? A. 

Oh, other doctors bring patients in there and see 
to them themselves or turn them over for me to 
see to if they want to. 

Q. And you say that ninety per cent of your 
work is ·surgery? A. Well, it would be hard to 
figure it out, but I think it is very largely. 

Q. Now you say you treated him about eight 
years ago for pleurisy ? A. Pleurisy, yes. 

Q. You didn't have the hospital at that time '/ 
A. I didn't have the hospital. It has only been 
established about three years. 

Q. Where did you treat him at that time? A. 
At his father's place, his father 's home, 100 
Parker Street, Freehold. 

Q. He lived there at that time, did he? A. He 
was, yes. 

Q. Was that a serious case of pleurisy? A. I · 
can't remember. He was confined to his bed for 
a few days. I can't remember just the length of 
time so far back. 

Q. vVas it a case of pneumonia too ? A. No; 
no, that was pleurisy. 

Q. Can you give us in a few words the differ-
ence between pleurisy and pneumonia? A. Yes, 
pleurisy is a condition in which the covering of the 
lung and lining of the chest becomes inflamed and 
as they breathe it gives them a great deal of pain. 
Sometimes there is pleurisy with effusion; that 



21 

Dr. George G. Reynolds, cross. 

is, when fluid forms between the two layers, the 
covering of the lung and the lining of the chest. 

Q. What was his general cond~tion at that timeV 
A. Well, of course he was sick from the pleurisy 
but as I remember he was not confined to the 
house long. 10 

Q. How long would yo~ sayV A. Oh, probably 
a week or ten days. 

Q. Now have you treated him at any time at 
Belmar here 1 A. I never have been to Belmar to 
see him since he has been down here. 

Q. Did you know his sister in Belmar, Mrs. 
BurkeV A. I don't know that I ever met Mrs. 
Burke. I know some of his sisters. 

Q. What are their names 1 A. I know Mrs. 
Cummings. 

Q. Mrs. Cummings 1 A. Mrs. Sweeney, and 
Mrs. Geiger, and there is another small one and 
I can't remember her name, but I attended her in 
confinement, I remember. 

Q. So that between eight or nine years ago, 
from the time when you saw him in January, 
1930, you didn't treat him professionallyV A. 
Not unless I may have seen him to give him a 
little medicine for cold or something, but there 
was no serious illness that I recall between those 
times. 

Q. You say you treated him for cold and grippe 
between those times V A. Yes. 

Q. How many times V A. I couldn't tell. 
Q. You didn't look up your records 1 A. No, I 

wouldn't keep a record of that, no, if I just called 
at the house or he dropped into the office and got 
some medicine for a cold there wouldn't be any 
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Q. Have you the record of this case beginning 
January, 1930, here? A. The record of it from 
January? 

Q. Yes. A. I didn't bring the chart, the record 
of it right through. 

Q. You have the hospital record, I presume, of 
the case? A. We have, yes. 

Q. And that shows his admission to the hos-
pital? A. Yes, his admission and condition and 
treatment and temperature all from the time he 
was admitted until he was dismissed. 

Q. Would it be possible for us to have that rec-
ord? A. You could have a copy of it. 

Q. Well, could we have the loan of the original'? 
A. Well, I don't know but what you could have 
the loan of the original, with the understanding-
that it would be returned, because we have to keep 
a record of those things, you know. 

Q. Surely. I didn't mean to remove the record 
at all. You could let us have the original and we 
could make a copy of the original. A. I think 
that would be all right. 

Q. You don't know, of course, what other doc-
tors have been treating Mr. Cummings between 
eight or nine years ago and the time when you 
saw him in January, 1930? A. No, I don't know 
anything about that. 

Q. And I gather that when you say you saw him 
about town and thereby judged that he appeared 
to be normal, that was merely a casual affair? A. 
Yes, I wouldn't have anything special to impress 
it on my mind unless I am called upon to examine 
him, you know. 

Q. But you were not called upon to examine 
him, as I understand it? A. No. 

-
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Q. And you didn't mean when you said he 
seemed to be in a normal condition as giving a 
professional opinion, but merely looking at the 
man as he went along the street 1 A. That is all. 

Q. You didn't know what his actual condition 
was 1 A. Nothing at all. 

Q. So that between eight and nine years ago, 
when he had the pleurisy and when you treated 
him for coughs and colds in between, you didn't 
treat him again until January 2, 19301 A. That 
is right. 

Q. And that was at the home of his father, 100 
Parker Street, in Freehold 7 A. It was. 

Q. You hadn't seen him prior to that 1 A. No, 
not for this illness, no. 

Q. And when you saw him on January 2, 1930, ,. 
was there any other doctor in attendancef A. 
No. 

Q. Did you get a history of any other medical 
treatment prior to your visit on January 2, 19301 
A. I just have a faint recollection, I can't be pos-
itive, that he said another doctor had called upon 
him down here before he was taken home. 

Q. But you don't know thatf A. Just as I say, 
it is just a recollection in my mind, but I couldn't 
be positive. 

Q. No other doctor called you in 1 A. No. 
Q. How long had he been at his father's house 

when you saw_ him January 2, 19307 A. I think 
I saw him about -the time he was brought home or 
shortly afterwards. 

Q. Brought home from where7 A. From Bel-
mar. He was down here, as I understand it, when 
he was brought home, when he was taken sick. 

Q. So that you saw him without any other doc-
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tor and apparently there was no other doctor in 
attendance when you saw him on January 2, 1930? 
A. That is right. 

Q. And did you make an examination of him 
then? A. I did. 

Q. vVas he in bed? A. He was. 
Q. And I think you diagnosed his trouble then 

as serious pneumonia and pleurisy? A. Yes. 
Q. He had a temperature, I presumet A. High 

temperatur~. 
Q. And what did your examination consist of? 

A. Physical examination of the lungs, going over 
with a stethoscope and by percussion, and I might 
say shortly after that he was seriously enough 
sick at that time so that he ·was Yery delirious. 

Q. vVhat did you do? You say you took him to 
the hospital? A. He was removed to the hospital. 

Q. How soon after ,January 2nd? A. I can't 
remember exactly. I didn't get the date of the 
first admission, when he was first brought up to 
the hospital. I think he remained at home, if I 
remember well, in the neighborhood of a week 
before he was removed to the hospital. 

Q. Of course your records will show that pos-
itively? A. It would show it positively. 

Q. Did you make a record also of your first visit 
to his house on January 2nd? A. January 2nd; 
yes, sir. 

Q. Diel you make a record of what you found 
at that time? A. ,i\Tell, I don't know as the rec-
ord-it wouldn't be a hospital record. I don't 
know that there would be any record made to 
show that he had pneumonia at that time. 

Q. You can't say positively how long he was 
at the hospital the first time, January, 1930? A. 
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No, the record would have to show that. I 
couldn't tell you. 

Q. As I understand it there wasn't any opera-
tion on that occasion 1 A. The only operation 
that was-there was no cutting, just an aspirating 
needle passed between the ribs and this serous lO 
fluid drawn off. 

Q. When was he discharged from the hospital 
on that occasion 1 A. I didn't get the date of 
that, only his last admission. I came away in a 
hurry this morning and didn't think about the 
first admission. 

Q. I suppose you have a fair recollection of his 
condition when he left the hospital f A. Yes, he 
left the hospital really before he should. 

Q. Why was that, Doctor? A. Well, I don't 20 
know; he got homesick or something, and people 
don't like to stay in the hospital any longer than 
they have to, and he thought he would get along 
all right at home. He went back home and then 
is when he had this relapse and filled up with pus. 

Q. Apparently your recollection was he was in 
the hospital on the first occasion about two weeks? 
A. About two weeks, two and a half weeks; that 
is my recollection. 30 

Q. And then he was permitted to go home? A. 
Then he was permitted to go home. 

Q. I suppose his temperature had gone down ? 
A. Yes, he was improved. His temperature went 
down. 

Q. Practically normal, I suppose 1 A. I think 
he was having a slight rise in temperature in the 
afternoons ; normal mornings and up in the after-
noon. 
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Q. Your chart will show that 1 A. The chart 
will show that, the hospital record. 

Q. Did you have him sign a release when he 
left 1 A. I can't remember for sure. I presume 
we have most of them. 

Q. At any rate you permitted him to go at his 
own request 1 A. I permitted him to go home. 

Q. Did you see him between that and the time 
he came back to the hospital 1 A. I did, yes. 

Q. At his home1 A. At his home, yes. 
Q. Does your record show those visits 1 A. It 

will, yes. 
Q. How many visits would you say between the 

time he went home in January and when he re-
turned on February 5th, that you saw him 1 A. 
He was confined to bed all the time during that 
period at his home. 

Q. And you saw him at his home 1 A. I did, 
yes. 

Q. And you say he was confined to his bed all 
that period 7 A. He was confined to his bed. 

Q. He wasn't out 1 A. No, he wasn't out. 
Q. Are you sure7 A. Yes, I am sure, because 

his condition would not permit it. 
Q. Of course you don't know what happened 

in your absence 1 A. vVell, I know he was too 
sick to get out. 

Q. Now he returned on February 5th to the 
hospital 7 A. He was taken back to the hospital 
February 5th. 

Q. Then he was discharged finally, as I under-
stand it, on-- A. March 9th. 

Q. March 9th 7 ·Now did you see him after 
March 9, 1930 7 A. I did, I made several calls at 
the house after he went home. 

Q. How many, would you say 7 A. Oh, six or 
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seven, just guessing at it. 
Q. And when was the last time you saw him 

professionally1 A. I couldn't tell you. 
Q. Your records would show1 A. The records 

show that. 
Q. Within what period of time would you say lO 

after March 9, 19301 A. Within what period of 
time did I see him 1 

Q. Yes. A. I should think I kept track of him 
at least a month after he left the hospital. 

Q. Do you think it would be about up to April 
9, 19301 A. I should think so. 

Q. Did you go to his home during that period 1 
A. I went to his home and then he used to come 
to the office once in a while. 

Q. During that month 1 A. Yes, or right after-
wards. I don't know, I couldn't tell you sure 
whether he was able to get up to the office or not 
the first month after his discharge. · 

Q. Now your final picture was taken on March 
20, 19301 A. Yes, the last one. 

Q. None taken after that until the one yester-
day1 A. One taken yesterday, which we could 
not brip.g. 

Q. As I understand it, the picture of March 20, 
1930, showed that his left lung, which was the af-
fected lung, had almost its full length again 1 A. 
Yes, it had expanded considerably, filled up a lot. 

Q. That means it had recovered to that extent1 
A. Yes. 

Q. When you say it had expanded and had its 
full length-- A. Yes. 

Q. There was just a small area, I think you 
pointed out in the picture1 A. Yes, there is quite 
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an area in that left lung where it never filled out 
and probably never will. 

Q. vVhen you say it has not :filled out what do 
you mean 7 A. I mean it is filled in with scar tis-
sue; scar tissue and is not occupied by the lung 
tissue as it should be. 

Q. But by far the larger part of the lung has 
filled up, hasn't it, as it appears in the X-ray? 
A. A large portion of it, yes. 

Q. ,v-m you just hold that up to the window 
for me, Doctor (referring to Exhibit Rel. 3) 7 
Now those white lines represent the ribs, do they 7 
A. Yes, this is the rib.s. This is the backbone. 

Q. Now looking at the ribs on the left side, the 
lung shows that for a considerably larger portion 
it is black, isn't it 7 The picture shows a black 
area 7 A. Yes, but it is not filled like this side, 
out here. 

Q. No, but I mean by far the larger part of 
the lung has :filled out, hasn't it 7 A. I should 
think it is three-quarters, I would say, if you want 
me to give the per cent of it I should say it is 
about three-quarters expanded. 

Q. Did you examine him yesterday or did you 
just take the X-ray? A. Just took the X-ray 
picture. I didn't make a physical examination of 
the chest yesterday. I don't know but I did listen 
to his heart. I think I did listen to his heart. 

Q. Is his heart all right 7 A. Outside of being 
rapid; has a tendency to faint easily. 

Q. Now you say that in your opinion Mr. Cum-
mings has a tubercular condition 7 A. v\T e have 
never been able to isolate the germ. 

Q. What is your opinion 7 A. These cases are 
very apt to do that. 

Q. Did you get any history of tubercular con-
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dition in his family1 A. I don't believe there is 
any history of tubercular condition. 

Q. Did you know his sister had a tubercular 
condition~ A. I didn't know it. I know she was 
operated upon. 

Q. Did you operate on her 1 A. I didn't, no. 
She was operated on at Spring Lake, I believe. 

Q. Which sister are you ref erring to 1 A. The 
one that died a year or two ago. 

Q. You didn't have that casef A. I didn't have 
that case, no. • 

Q. And as I gather it from you, Mr. Cummings 
is a tubercular type 1 A. He is a tubercular type. 

Q. Was that your opinion eight or nine years 
ago when he had pleurisy 1 A. I don't believe 
so, no. 

Q. When did you form that opinion 1 A. Dur-
ing his last illness. 

Q. Now then could you tell from your examina-
tion of Mr. Cummings whether or not he had 
taken good care of himself 1 A. No, I don't think 
I could, outside of the fact that he has a- some 
people are normally thin and light weight and 
others have a tendency to be heavy. He was al-
ways of a thin nature, ever since I have known 
him. He has never been a man that put on flesh. 

Q. Ever since you have known him for the last 
eight or nine years 1 A. Yes. 

Q. Now then as I gather it from your testimony 
he is able to do some kind of work; I think you 
said he could do clerical world A. He can, any-
thing that don't require physical exertion. 

Q. Work at a desk, I suppose you mean 1 A. 
Something like that, yes. 

Q. For hard manual labor, you don't think he 
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could do that 1 A. He couldn't do that; in fact 
I know he couldn't in his present condition. 

Q. But for ordinary work, clerical work, desk 
work, work not requiring any great physical exer-
tion, you think he can do 1 A. I think he can. 

Q. Now as to the future, as to how much his 
condition will improve, it is more or less of a 
guess, isn't it, Doctod A. It is. 

Q. You wouldn't want to tie yourself down on 
that 1 A. It would be impossible for anyone to 
say. It w<111ld depend on the care that he takes 
of himself and the kind of work that he does. 

Q. If he takes good care of himself he will 
stand a chance of continuing to improve, isn't 
that so, from what his condition was 1 A. Yes. 

Q. Those X-rays show a progressively im-
proved condition, don't they 1 A. That is from a 
withdrawal of the pus, you know. 

Q. But I say they clearly indicate a very much 
improved condition 1 A. Yes. If it hadn't he 
would still have been in the hospital or some other 
place. 

Q. But he has not been in the hospital since he 
left there on March 9th, has he 1 A. You see my 
office is in the hospital and he used to come to 
the office once in a while after that. 

Q. But other than coming to the office he has not 
been 1 A. No, not for any treatment in the hos-
pital, hospitalization. 

Q. Now his condition has gradually improved, 
hasn't iU A. Apparently so, yes. 

Q. And as you see him today, he is much im-
proved over what he was, isn't he1 A. Yes, I 
don't know how much improvement he has made 
in the last month or so, three months. 

Q. You referred to the fact that if he took 
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good care of himself his improvement would be 
greater than if he didn't 7 A. Sure; that is a 
perfectly natural conclusion. · 

Q. Assuming that he was, for instance, a heavy 
drinker; would that have any effect on his con-
dition 7 A. It would. 

Q. What effect 7 A. Well, of course I don't 
think he -is a man that can stand heavy drinking 
at all. 

Q. And what would be the effect of heavy drink-
ing on his physical condition 7 A. Well, he prob-
ably would become sick again, become ill, go right 
down hill. 

Q. ·would have a relapse? A. Yes. 
Q. And during this period since the time he left 

10 

the hospital up to the present time would heavy 20 
drinking retard his improvement 7 A. It would. 

Q. Have a serious effect, wouldn't it 7 A. Very 
serious. 

Q. As a matter of fact he ought not to drink at 
all 7 A. He should not drink at all. 

Q. And if he does drink heavily it is liable to 
give him a relapser A. I couldn't state tliat. 

Q. Did you know anything about his drinking 
habits, doctod A. No, I don't know a thing. I 
have never seen him when I thought he was in-
toxicated. I have never seen any symptom of his 
being intoxicated. 

Q. Would you say walking, walking in the fresh 
air, would be good for him 1 A. He has to go 
very slow. If he hurries just a little bit he is 
short of breath. He has to walk slowly. 

Q. But for a condition such as he had would 
fresh air be the thing7 A. Fresh air, yes. 

Q. And ordinarily walking would be good, 
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wouldn't it, for him 7 A. Well, he would have 
to be moderate about it. 

Mr. Markley: I think that is all. 
Mr. Leonard: That is all, Doctor. 

DR. DANIEL TRAVERSO, a witness pro-
duced on the part of the respondent, being duly 
sworn according to law, testified as follows: 

Direct examination by Mr. Markley: 

Q. Dr. Traverso, of what college are you a 
graduate? A. University of Arkansas. 

Q. Are you admitted to practice in New J er-
sey 7 A. Yes, sir. 

Q. How long have you been practicing 7 A. 
Three years. 

Q. Where? A. Belmar. 
Q. What does your practice consist oH A. 

General practice. 
Q. Have you had occasion during your practice 

to treat Peter F. Cummings? A. I have. 
Q. ·when did you begin to treat him 7 A. I can't 

give you any specific date. 
Q. Approximately? A. Well, on and off since 

my opening here. 
Q. Three years ago 7 A. Well, mostly during 

the year 1928 and 1929, on and off. 
Q. What did you treat him for? A. Colds. 
Q. Well, was it just one cold or various colds 7 

A. Well, apparently it was just the same cold, 
coming back again on him. 

Q. Well, he would have a cold and then it would 
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disappear, you mean, and then he would have an-
other cold 1 A. He would get another cold. 

Q. Did he have a grippe1 A. On one occasion 
he had a grippe. 

Q. With a temperature 1 A. With a tempera-
ture and pain. 10 

Q. Can you fix the time of that 1 A. No, I 
can't. 

Q. What year was that 1 A. I think 1929. 
Q. What part of 19291 A. I don't remember 

that date. 
Q. So you treated him on and off during 1928 

too? A. Well, at various times. I can't give you 
any definite date. I didn't keep a record of it 
because he would come in, I would see him, give 
him a prescription for his cold. I lived right next 
door to him at that time and he would drop in 
and I prescribed for him. 

Q. Can you give us a little more concretely now 
how many times 1 A. No, I can't. 

Q. Was it a dozen? A. Probably. 
Q. Two dozen times? A. Probably half a dozen 

to a dozen times. 
Q. During the course of the year 1 A. Yes. 
Q. In 19281 A. Including 1929. 
Q. And the same in 19291 

Mr. Leonard: No, he said including 
1929. 

Q. Half a dozen or a dozen times; is that right 1 
A. I would say nearly a dozen times. 

Q. In 19281 A. And 1929. 
Q. He had recurrent colds 1 A. Recurrent 

colds. 
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Mr. Leonard: I object to the form of 
that question, Mr. Markley. I don't mean 
you are leading but I do object to the form 
of that question. 

Mr. Markely: Well, suppose we change 
it a bit. 

Mr. Leonard: It doesn't appear that the 
man had drinking habits. 

Q. Do you know whether or not he was a drink-
ing man 7 A. I can't say that I do. I never saw 
him drink. I never had occasion to examine him 
when he had been drinking, and at times I pre-
scribed something for his cold, alcoholic stimu-
lants for his cold. 

Q. You prescribed alcoholic stimulants 7 A. 
Yes, for his cold that he had. 

Q. You mean you prescribed whiskey? A. 
Whiskey at one time. I didn't give him any but 
I told him if he could get it to take it. 

Q. Doctor, can you express any opinion as to 
his general condition of health in 1928 7 A. None 
other than thin. He is a sort of a thin fellow and 
he had this chronic cough; I called it chronic, and 
I thought at that time his condition was not ex-
ceptionally good, during the time that he had 
these coughs. 

Q. You mean was not exceptionally good 7 A. 
No; but between those attacks of cough his health 
was fairly good. He is a thin fellow to begin 
with. In fact, the whole family-not the whole 
family but several members of the family are 
thin. 

Q. And you say he had a chronic cough 7 A. 
Well, I called it chronic because it would come 
and go. 
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Q. How long had he had that cough coming 
and going, to your knowledge 1 A. Well, to my 
knowledge for throughout the year 1928 and 1929, 
at the time I saw him. His health during those at-
tacKs of cold was not very good. But between 
the attacks I thought that he was in fairly good 10 
shape. 

Mr. Markley: That is all. 

Cross examination by Mr. Leonard: 

Q. Are you a police surgeon, Doctor 1 A. No, 
sir. 

Q. You haven't examined Mr. Cummings since 
December, 1929, have you, the latter part of De-
cember, 19291 A. I attended to Mr. Cummings 20 
at the beginning of his last illness, when he first 
took with pneumonia. 

Q. Have you examined him recently1 A. No, 
sir. 

Mr. Leonard: 
Mr. Markley: 

That is all. 
That is all. 

PETER F. CUMMINGS, the relator, being 
duly sworn according to law, testified as follows: 

Direct examination by Mr. Leonard: 

Q. Mr. Cummings, what is your first name 1 A. 
Peter F. 

Q. And where do you live1 A. I live at 517 
Seventh Avenue, Belmar. Now I am staying with 
my father at 100 Parker Street, Freehold. 
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Q. ,Vere you employed on December 27, 1929¥ 
A. I was. 

Q. ,Vheref A. In the Borough of Belmar. 
Q. In what capacity¥ A. As policeman. 
Q. On the Belmar force 7 A. Regular police-

man, yes. 
Q. How long had you been a policeman on the 

Belmar force 7 A. For eight years. 
Q. Steadily7 A. No, not steadily. 
Q. What was your business before you became 

a policeman 7 A. Sheet metal worker. 
Q. And what year did you go on the force f A. 

I was :first appointed in 1922, by Mayor Bamford. 
Q. In what month 7 A. June. 
Q. And how long did you continue to remain 

on the forcef A. Until I think it was October, 
that same year. 

Q. Did you again return to the force¥ A. No, 
I quit and went back at my trade but I was ap-
pointed again by Mayor Mayer in May, 1923. 

Q. The present mayor f A. Yes. 
Q. In 1923 f A. Yes, sir. 
Q. What duties did you have on December 27, 

1929 f A. I was patrolling from ten at night until 
six in the morning. 

Q. How long had you been on that night beat¥ 
A. For :five days. 

Q. Prior to that time f A. Yes, sir. 
Q. And at what time did you start on your 

beat, on that night beat, on December 27, 1929¥ A. 
Eight o'clock. 

Q. That nighU A. Yes, sir. 
Q. Did you go through the beau A. I did. 
Q. Until the next morning! A. The morning 

at four o'clock. 
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Q. What was the general state of your health 
before December 27, 1929 7 A. Why, in October, 
or when I went on my vacation in September, I 
had hurt my knee while working and I had rheu-
matism set in from it and I was laid up for about 
a month. I was laid up all during my vacation 10 
and then I came back to work on the first of 
October. 

Q. You came back to work on the force! A. 
Came back to work on the force, and they had to 
take me home that night and I was home for a 
month, couldn't work from rheumatism. 

Q. Apart from rheumatism what was the state 
of your health 7 A. It was all right. 

Q. How much did you weigh at that time 1 A. 
At that time1 20 

Q. Yes. A. I weighed around 150 pounds. 
Q. How much do you weigh now7 A. Now I 

weigh around 115, 118. 
Q. What was the condition of your health on 

the evening of December 27, when you went on 
this night beat in the winter? A. I had pains in 
my chest and through here. 

Mr. Leonard: Witness pointing near his 
left collarbone, clavicle. 30 

Mr. Markley: I didn't see where you 
pointed. 

A. Straight down from here (indicating neck). 
Q. How long had you had those pains before 

you went on this winter's beat 1 A. I didn't have 
them at all until I went to work that night. When 
I went to work I had a kind of little pain but that 
didn't amount to anything until after, along in 
the night as I took my beat. 40 
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Peter F. Ciimmings, direct. 

Q. While you were on your beat 7 A. Yes. 
Q. Did you continue on your beat 7 A. I went 

through with it; yes, sir. 
Q. When was it up 7 A. At four o'clock. 
Q. Four o'clock in the morning! A. Yes, sir. 
Q. What did you do at four o'clock in the morn-

ing 7 A. Went home and went to bed. 
Q. Did you report 7 A. Signed off; yes, sir. 
Q. Where? A. At police headquarters, down-

stairs. 
Q. What did you sign on or in 7 A. There is a 

book we had to sign on the sheet. 
Q. And then you went home 7 A. Then I went 

home. 
Q. What did you do when you got home! A. I 

went to bed and I got up about ten o'clock and I 
had an awful chill. 

Q. Did you call a doctod A. Called Dr. Tra-
verso, and he examined me and said I had a fever 
of 105. 

Q. How long did you remain under Dr. r_rra-
verso 's care 7 A. Well, I don't just know that. I 
went delirious the next day and I don't remember 
hardly anything during that time. 

Q. Was it on December 30th you went out of 
your head 7 A. Yes, off and on, and I didn't know 
what day it was until after the crisis. 

Q. How long did you remain in your bed at 
home in Belmar after December 28th 7 A. I 
stayed there until they took me to Freehold, up 
to my father's place. 

Q. How long was that 7 A. That is what I 
don't know. I don't remember the day they took 
me up there. 

Q. Were you able to be about or anything while 
you were in your room 7 A. No, I was in bed. 
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They took me up in the Belmar borough ambu-
lance. 

Q. Borough ambulance7 A. Yes, fireman's am-
bulance. 

Q. And then you were in Freehold? A. Yes. 
Q. In Dr. Reynolds' hospital 7 A. No, they 

took me home first. 
Q. Took you home, you mean your father's 

home¥ A. At my father's home . . 
Q. How long did you remain there 7 A. I was 

there about two weeks, a little more. 
Q. In bed 7 A. In bed, yes. 
Q. Then where did you go? A. They took me 

to the hospital. 
Q. Dr. ,Reynolds' hospital7 A. Dr. Reynolds' 

hospital, Freehold. 
Q. Were you still delirious 7 A. No, not then. 

I had come out of it, see, after the crisis. 
Q. How long were you at Dr. Reynolds' hospi-

tal 7 A. About two weeks at that time. 
Q. Then where did you go 7 A. I went back 

home again. 
Q. The doctor testified this morning that you 

left this hospital sooner than he expected or 
wanted you to. Why did you leave the hospital 7 
A. Well, I asked him if I could go home and he 
told me-he took another X-ray of it and he didn't 
see nothing there, so he said he guessed it would 
be all right. 

Q. Then you went home 7 A. Then I went 
home. 

Q. How long did you remain home 7 A. I was 
home about five days at that time. 

Q. Did you go back to duty7 A. No, I didn't. 
T wasn't out of b(~d. 
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Q. ·weren't you out of bed at all during the five 
days? A. Not at all. 

Q. How did you get back from Freehold to your 
home? A. They carried me. They carried me 
down from the hospital on the bed and took me 
in the ambulance and then carried me home and 
laid me in bed again. 

Q. When you mentioned your home you mean 
your home at .Belmad A . No, my father's at 
Freehold. 

Q. That is your father's? A. Yes. 
Q. How long did you remain at your father's 

home at Freehold? A. About five days I re-
mained. 

Q. And then they took you back to the hospital? 
· 20 A. Then they took me back to the hospital. 

30 

40 

Q. What happened when you were taken back 
to the hospital? A. They took another X-ray and 
then the next day they operated on me. 

Q. And how long did you remain in the hospi-
taU A. About five or six weeks. 

Q. At the end of those five or six weeks did you 
get weighed? A. I did. 

Q. How much did you weigh? A. I weighed 
about 102. 

Q. And when you were taken ill on your win-
ter's beat on December 27th or 28th you weighed 
about how much? A. I weighed about 150. 

Q. And after you left the hospital for the sec-
ond time you went where? A. To my father's 
home. 

Q. Been there ever since? A. Yes, off and on. 
Q. Before this attack of pneumonia and em-

pyema were you able to sleep regularly? A. Yes. 
Q. Have any difficulty with your breathing? A. 

No, not before I was taken sick. 



41 

Peter F. Cummings, direct. 

Q. Have you had any difficulty with your 
breathing after you were taken sick? A. Yes, I 
have. 

Q. Have any difficulty now! A. Yes. 
Q. Are you able to sleep? A. Sometimes I can 

and sometimes I can't. Sometimes I have to sit 
up in bed and put pillows on my lap and sleep 
that way. 

Q. Since you left the hospital that second time 
after your four or five weeks stay there subse-
quent to the operation have you always slept in 
bed at your father's home? A. No, I had to sleep 
on a chair. 

Q. How longi were you required to sleep on 
chairs? A. As high as two weeks at a time. 

Q. Two weeks? A. Yes. 
Q. Two weeks immediately following your dis-

charge from the hospital? A. Yes. 
Q. You haven't slept on chairs since '? A. Yes, 

I have, once since then. 
Q. How long ago was that? A. ·vv ell, about a 

couple months ago, I guess. 
Q. Have you done any strenuous outdoor or in-

door work since your discharge from the hospital? 
A. No, sir; I haven't. 

Q. Haven't done any work at allf A. No, sir; 
I haven't. 

Q. Are you able to stand for any long periods 
on your feet? A. No, sir; I can't. 

Q. What happens if you do? A. I get all out 
of breath and pains in my side. 

Q. Do you feel able to undertake work of any 
sort? A. No, I have tried it but I can't. If I 
lift the least little thing I have to sit down and 
get my breath. 
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Peter F. Cummings, direct. 

Q. ·what was your salary when you were on 
the police force December, 19291 A. Month or 
year7 

Q. By the year. A. I got $1,800 a year. 
Q. And it was payable how1 A. Twice a month, 

$75 each. 
Q. And did you receive all your salary for the 

month of Decembed A. I did. 
Q. And after you were ill did you continue to 

receive any salary7 A. I did for three months 
afterwards. 

Q. Three months afterwards 7 A. 1930; yes, 
sir. 

Q. Until when 7 A. Until March. 
Q. So I understand you were paid your regular 

salary all the month of January that you were 
ill 7 A. I was. 

Q. All the month of February that you were 
ill 7 A. Yes, sir. 

Q. All the month of MarcM A. Yes, sir. 
Q. And then your salary stopped 7 A. Yes, sir. 
Q. When, the first of April'? A. The first of 

April; yes, sir. 
Q. Did you make any application to the Police 

Pension Commission of the Borough of Belmar 7 
A. I did. 

Q. For a hearing7 A. I made an application 
for a pension. 

Q. By letted A. By letter; yes, sir. 
Q. I show you what purports to be a letter in 

your handwriting, dated May 17, 1930, and ad-
dressed to the Belmar Police Pension Commis-
sion, and ask you if that is the written application 
or letter you refer to7 A. Yes, sir. 

Q. That letter was mailed from Belmar, was 
it not 7 A. Yes, sir. 
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Mr. Leonard: It can be admitted, can 
it not, that this letter was received by the 
commission 1 

Mr. Markley: Y.l ell, I have produced it 
for you out of the files. 

Mr. Leonard: Well, that doesn't soap-
pear on the files. 

Mr. Markley: There is no objection to 
the letter. We don't object to the offer of 
the letter. 

Mr. Leonard: ,¥ill it be admitted that 
this letter was received by the Belmar Po-
lfoe Pension Commission 1 

Mr. Markley: Yes, indeed. 
(Letter marked Exhibit Rel. 4.) 

Q. I show you another letter bearing the same 
date and purporting to have been sent from Free-
hold and ask you if you wrote that letter to the 
commission. 

Mr. Markley: That was sent with the 
other one which you hold in your hand, 
which refers to it. 

Q. You sent that letter 1 A. I don't know as I 
sent two letters. I sent one. 

Mr. Markley: Let him read the one you 
hold in your hand. He sent another copy 
of it, that you hold in your hand. 

Mr. Leonard: May I have this letter of 
May 17, 1930, marked for identification 1 

(Letter marked Exhibit A for Identifi-
cation.) 
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Peter F . Cummings, direct . 

Q. Mr. Cummings, did you receive any response 
from the Police Pension Commission to your let-
ter of May 17th7 A. No. 

Q. Did you again write them 7 A. I wrote the 
secretary, Mr. Swain. 

Q. When, do you recall? A. Not the date I 
don't, no. 

Q. I show you what purports to be a letter from 
you addressed to Mr. Swain as secretary, bearing 
date June 12, 1930, and ask you if you sent that. 
A. Yes, I did. 

Q. And in that letter you refer to a copy of 
your letter previously sent on May 17, 1930. I 
show you Exhibit A for Identification and ask you 
if that is a copy you sent with your letter of June 
12, 19301 A. Yes, I guess that is the one. 

Mr. Leonard: I offer both in evidence. 
(Letters marked Exhibits Rel. 5 and Rel. 

6.) 
Mr. Leonard: It is admitted that these 

two letters were received, is it not? 
Mr. Markley: Yes. How about the re-

ply 1 Shouldn't we have the reply in 7 
Mr. Leonard: You may put that in if 

you desire. 

Q. Did the Police Pension Commission or any-
one acting in behalf of that commission ever des-
ignate a physician to whom you could go for a 
physical examination? A. No. 

Q. Did it ever notify you of a hearing? A. 
No, sir. 

Q. At which time you could present yourself 
for physical examination before the commission? 
A. No, sir. · 
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Q. Did it in any way, directly or indirectly, af-
ford you an opportunity of presenting yourself 
for physical examination so as to comply with the 
statute under which you applied for a pension 1 
A. Not for a physical examination, no. 

Q. How was your salary sent to you after you 10 
were taken ill 1 A. Sometimes my sister would 
get it here at the borough hall. 

Q. Always·1 A. I think she got it every time. 

Mr. Leonard: By consent I offer in ev-
idence eleven sheets from the Belmar Police 
Department, covering the month of Decem-
ber, 1929, containing the names of offi-
cers on the force and the time in which 
those respective officers made box calls to 20 
police headquarters ; these records being 
the original records; it being stipulated in 
this connection that the name Cummings 
appearing thereon is the relator. 

(Papers marked as one exhibit, Rel. 7.) 

Q. Have you still your uniform 1 A. No, I 
haven't. 

Q. Where is it f A. They sent over after it. 
Q. When 1 A. I don't know just what date it 30 

was. 
Q. Well, what month 1 A. In June, I think it 

was. 
Q. Of this year 1 A. Yes, sir. 
Q. After you had applied for a pension 1 A. 

Yes, sir. 
Q. Did you have a gun 1 A. Yes, sir. 
Q. Where is that 1 A. The chief stopped in the 

place at Jerseyville, right there, and asked me for 
the gun. 40 
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Peter F. Ciimmings, cross. 

Q. How long ago was that 7 A. That was the 
same day. 

Q. After you had made application for a pen-
sion? A. No, this here was in June. 

Q. After you had made application 7 A. One 
of the specials wanted to go on; I think he wanted 
it for a special on the 15th, I think. 

Q. The request for your service revolver was 
made before or after you made application for a 
pension 7 A. After. 

Q. Had there . been a request by anyone in the 
police department or anyone in authority in the 
Borough of Belmar for your service revolver, 
equipment, uniform or any other paraphernalia 
prior to the time you made application for a pen-
sion? A. No, sir. 

Q. Have you, before your application for a 
pension or thereafter, received from the Belmar 
Policemen Pension Commission any pension 7 A. 
No, I have not. 

Q. Or any part of the pension 7 A. No. 
Q. Or any funds whatsoever? A. No, sir. 
Q. Apart, of course, from your salary received 

the three months from the police department it-
self? A. Yes. 

Mr. Leonard: That is all. 

Cross examination by Mr. Markley: 

Q. Did you get a reply from Mr. Swain, secre-
tary of the pension board 7 A. Yes, sir ; I have. 

Q. Have you got that here? f'i.. No, I haven't. 
Q. Who has the letter, Mr. Cummings7 A. 

Mr. Leonard. 
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Mr. Markley: Mr. Leonard, may I have 
the letter1 

Mr. Leonard: Yes. (Produces letter.) 
Mr. Markley: I offer in evidence letter 

from the Police Pension Board Commis-
sioners of Belmar, signed by George W. 10 
Swain, secretary, dated July 3, 1930, ad-
dressed to Mr. Peter F. Cummings, 100 
Parker Street, Freehold, New Jersey. 

(Letter marked Exhibit Res. 1.) 
Mr. Markley: Now I offer in evidence 

letter from Mr. Lester C. Leonard, dated 
August 5, 1930, to the Policemen's Pension 
Commission of Belmar. 

(Letter marked Exhibit Res. 2.) 
I offer in evidence a letter dated Au- 20 

gust 14, 1930, from G. W. Swain, secretary 
of the Police Pension Board of Belmar, to 
Messrs. Williams & Leonard, in reply to 
Mr. Leonard's letter of August 5, 1930. 

(Letter marked Exhibit Res. 3.) 

Q. Now, Mr. Cummings, I show you a paper 
and ask you whether that is your signature. A. 
That is my signature, yes. 

Mr. Markley: I offer that in evidence. 
Mr. Leonard: No objection. 
Mr. Markley: I offer this paper in evi-

dence, the same being a jurat and which is 
dated February 22, 1929. 

(Paper marked Exhibit Res. 4.) 

Q. Now, Mr. Cummings, I show you a notice di-
rected_ to you dated December 15, 1929, and ask 

30 
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whether you recollect receiving that. A. I got 
that notice; yes, sir. 

Mr. Leonard: You mean a copy of that 
or the original f 

Q. Well, you received a notice just like that f A. 
Similar to that. I don't know whether it was just 
like it or not. 

Mr. Markley: I offer it. 
Mr. Leonard: I object to its material-

ity and I object also to it upon the ground 
that the one week period therein ref erred 
to would not include either December 27th 

20 or December 28th. 
Mr. Markley: This notice is dated De-

cember 15th, 1929. 
(Paper marked Exhibit Res. 5.) 
Mr. Leonard: I of course make no point 

that it is offered out of time. 

Q. Now then, Mr. Cummings, do you know that 
during the year 1929 you lost sixty-four days 1 A. 
No, I don't know it. 

30 Q. Do you know how many days you lost from 

40 

work in 19297 A. No, I don't. 
Q. You have no ideaf A. No; I know I was 

sick for about six weeks, wasn't out of the house. 
Q. When was that~ A. That was from Sep-

tember to October. 
Q. From September to Octobed A. Yes, 

around the 15th of September, when I went on 
my vacation, I went home and went to bed. When 
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I worked I worked during the summer with a sore 
knee besides that. 

Q. You say you got sick on September 15th 
when you went on your vacation 7 A. I did and 
went to bed. 

Q. What was the matter at that time 1 A. 
Rheumatism. 

Q. Rheumatism where 1 A. Rheumatism in the 
right knee. 

Q. Just in the right knee 7 A. Yes, right across 
the knee. It was swelled away up to that size (in-
dicating). 

Q. That was rheumatism 7 A. That was rheu-
matism. 

Q. And that you say laid you up from Septem-
ber 15th? A. No, I was sick with it before that 
but I worked. 

Q. You say you went on your vacation Septem-
ber 15th 7 A. Yes, sir. 

Q. And was laid up with that condition for how 
long? A. I came back to work October 1st, and 
that night they took me home. I was in bed then 
all during October. I couldn't move either hand 
or foot. It was all through nie then. 

Q. Rheumatism 1 A. Yes. 
Q. All through your system 1 A. Went all 

through me then. 
Q. ,i\That do you mean by through you 7 A. 

Arms, went through this leg, down to my ankle and 
through this arm and up my shoulder and then 
went over this side ( indicating left). 

Q. This was rheumatism, you say? A. Yes. 
Q. And who treated you for that? A. Dr. Tra-

verso and Dr. Silverstein. 
Q. Dr. Silverstein of Belmar? A. Asbury 

Park. 
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Mr. Leonard: At this time can Dr. Sil-
verstein of Asbury Park be identified as 
the brother of the present borough attor-
ney1 

Mr. Markley: Yes, indeed. 

Q. You say you were laid up all during October 
with that¥ A. Yes. 

Q. ·when did you go back to world A. I don't 
know; I think it was around the first of N ovem-
ber. 

Q. Now then do you know how many days you 
were off duty in December, 19291 A. In Decem-
bed 

Q. Yes. A. I was suspended for one week. 
20 Q. Do you remember how many days you were 

off altogether in December, 19291 A. No, I don't. 
Q. Part of the time as your employment as pa-

trolman you were on desk duty, weren't you 1 A . 
Yes. 

Q. And do you know that you were off sick on 
December 12th, 19291 A. December 12th 1 

Q. Yes. A. Not that I know of. 
Q. Do you dispute that 1 A. No, I don't say. 

I don't know. 
30 Q. Do you know that you were off December 

40 

15, 19291 A. That is when my suspen$i.On took 
place. 

Q. "'\¥hat were you suspended for f 

Mr. Leonard: Objected to as immaterial, 
that the period of suspension does not en-
compass December 27th and 28th, 1929. 

Q. You can answer the question. A. Do you 
want me to answer 1 
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Q. Yes. A. Want me to tell you the reason 
why7 

Q. Yes. A. They was having a party on 
Twelfth A venue. 

Q. Belmar, you mean? A. In Belmar. And I 
went up to this place off duty and just as I went 
in the door one of the fellows went to grab me by 
the leg and he didn't and he hit me in the privates, 
and I went out in the kitchen and I was sick all 
night and the next morning I was too sick to get 
up and go to work and I got suspended for it. I 
got charged with being drunk and I didn't have a 
drink. 

Q. Well, do you remember on December 14th 
going to Irvington? A. Well, that was the night. 

Q. After Harry Stout7 A. Yes, sir. 
Q. ·with a warranU A. Yes, sir. 
Q. Did anybody accompany you on that trip7 

A. Officer Maloney. 
Q. That was the night before you were sus-

pended? A. It was the night before; yes, sir. I 
didn't go to work on the 15th and got suspended. 

Q. You were charged with being drunk on the 
night of the 14th, weren't you 7 A. No, sir. 

Q. ,Veren 't you charged with coming back 
drunk from Irvington? A. No, sir. 

Q. Isn't it a fact that you came back from Ir-
vington in the car and that you were so drunk that 
you couldn't get out 7 A. No, sir; I was right in 
police headquarters that night. 

Q. Isn't it a fact that you couldn't g-o in police 
headquarters, you were so drunk you couldn't get 
out 7 A. I came into police headquarters. Some-
body came out of police headquarters and said, 
'' Are you so drunk you can't get out of the car?'' 
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Peter F. Ciimmings, cross. 

And I said, ''No, I am not.'' And I got out of the 
car and went in police headquarters. 

Q. You hadn't been drinking 7 A. I had a 
couple glasses of beer, yes. 

Q. Where, in Irvington 7 A. No, in Red Bank. 
Q. Red Bank7 A. Yes, sir. 
Q. Isn't it a fact that on that trip to Irving-

ton you stopped at a number of places for drinks 7 
A. No, sir; it isn't. 

Q. Well, in this notice that you got on Decem-
ber 15th the charges were neglect of duty and con-
duct unbecoming an officer? A. Yes, sir. 

Q. Do you know what that conduct was '? A. 
That I didn't come to work was the only thing I 
seen. 

Q. The only thing you knew was that you didn't 
come to work7 A. Yes, sir. 

Q. And you didn't get your full pay for those 
seven days, did you 7 A. Seven days I didn't no. 

Q. That was taken out of your pay, wasn 't it '? 
A. The seven days was, yes. 

Q. Now do you remember that in April, 1929, 
you were off April 15th, 16th, 17th, 18th and 23rd 7 

Mr. Leonard: Objected to as immaterial. 

A. No, I wasn't. 
Q. You don't remember that 7 A. No. 
Q. You wouldn't say you worked on those days, 

would you 7 A. I wouldn't say I worked, no. 
Q. And you wouldn't say you were sick on those 

days? A. I wouldn't. 
Q. You had a practice of frequently not report-

ing for duty, didn't you 7 A. No, I don't say I 
did. 

40 Q. Wasn't it a fact that often you didn't re-
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port 1 A. No. ,Vhen I come back to work after-
when I was sick there with the flu, the grippe, why 
I was supposed to be in on desk, and after I was 
in for two or three days then they put me out, 
and after that I never did get well. I didn't have 
no overcoat or anything. 10 

Q. Do you remember the occasion of April 13, 
1929, when you were driving an automobile while 
intoxicated--

Mr. Leonard: That is objected to, the 
form of it that is adopted. 

Q.-into Marshall's at Eleventh Avenue and F 
Street, and the automobile only had three tires on 
it, one was off, and you had your police overcoat 
on1 

Mr. Leonard: Objected to as being im-
material. 

A. Yes. 
Q. You say you do remember that l A. Yes. 
Q. What explanation have you of that 1 A. 

I just had a flat tire then. We were not supposed 
to use our cars and I didn't know it. I guess I 
had been off or something and they made new 
rules. When I come back I didn't know it. We 
were not supposed to use our own private cars. 

Q. You remember driving into Marshall's, at 
Eleventh Avenue and F Street, do you! A. I had 
to fix a tire, yes. 

Q. Do you remember getting in the mud with 
your overcoat 1 A. I remember getting a little on 
the tail of it, yes, when I leaned down to put the 
jack under it. 

20 

30 

40 



10 

20 

30 

40 

54 

Peter F. Cummings, cross. 

Q. That was at 3 A. M., wasn't it¥ A. No, it 
wasn't. 

Q. What time was it¥ A. It wasn't that late. 
Q. Do you know what time it was¥ A. Well, 

it was before that. 
Q. ·what~ A. It must have been before that. 
Q. What time do you say1 A. I don't think it 

was quite that late. The house was still open. I 
thought it was around one o'clock. I don't know 
just the time, for I won't say. 

Q. Can you fix the time1 A. No, I won't say. 

Mr. Leonard: The materiality of this 
whole line is objected to. 

Q. You didn't work on the night of December 
28th, 1930, did you ? A. I don't think so. I think 
it was the 27th. I worked in the morning. 

Q. It was the night of the 27th and the morn-
ing of the 28th 1 A. Yes. 

Q. Not the night of the 28th~ A. No, the night 
of the 27th and the morning of the 28th. 

Q. You knew that you were a part time patrol-
man, didn't you 1 A. Well, I suppose that is the 
way they appoint. 

Q. That is the way you were appointed; isn't 
that so 1 A. Yes. 

Q. You knew at the time you wrote your letter 
on May 17, 1930, that Mayor Mayer was waiting 
until your health had improved to such an extent 
that he could put you on trial, didn't you 1 A. 
Well, he said that but I never got no notice to 
that effect. 

Q. Do you remember coming to see the mayor? 
A. I do. 



55 

Peter F. Cummings, cross. 

Q. Before you sent in your letter of May 17, 
19307 A. I do. 

Q. In fact you had several talks with him, didn't 
you 7 A. No, I didn't. 

Q. How many 7 A. Just the one. 
Q. Just the one 7 A. Yes. 
Q. Where did you have that 7 A. In his office. 
Q. Wheref A. Ninth Avenue and the railroad. 

I have had but not after I was sick, you know. I 
mean this year. 

Q. Before you sent in this letter of May 17, 
1930, you went and saw the mayor, didn't you 7 A. 
Yes, sir. 

Q. How long before your letter of May 17, 1930, 
was that 7 A. I don't know just how long. 

Q. Well, it was within a few days after they 
stopped your pay, wasn't iU A. Yes, it was. 

Q. Your pay was stopped as of the first of 
11-pril, 1930 ¥ A. Yes. 

Q. And you saw him about getting back on the 
force, wasn't that it 1 A. No. 

Q. Didn't you go to him to see whether you 
couldn't be reinstated and get your salary? A. 
No, I didn't. I come down to see about the sal-
ary, to see whether I could get paid half time. 

Q. Didn't you come back at that time to see 
whether he wouldn't reinstate you on the force 
and give you your salaryf A. Not exactly, no. 
I didn't say anything about coming back. 

Q. At that time you didn't mention any pension 
to him 1 A. Well, that is what he told me. I saw 
Mr. Dillon and Mr. Dillon saw the mayor. 

Q. I am talking about when you came to see the 
mayor. A. That is what I am talking. I am get-
ting to that now. 
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Q. And you went to the mayor and asked him 
whether he wouldn't put you back on the force 
and give you your pay? A. No, I didn't. 

Q. You didn't ask him for any pension, did you? 
A. No, I didn't. 

Q. You asked for your salary? A. Yes. 
Q. You wanted to go back and work? A. I 

didn't ask to go back to work because I couldn't 
go back. 

Q. You did ask him for your pay? A. I did, 
yes. 

Q. And you didn't ask for any pension, did 
you? A. No, I don't think I did. 

Q. And at that time he told you that as soon as 
you were physically able he wanted to put you on 
trial because of your previous conduct; and sec-
ondly he said he would like to have you present 
him with a doctor's certificate showing that you 
could stand trial, didn't he 1 A. Yes. No, he 
asked me to get a certificate if I could. 

Q. And you say he said that? A. Yes, he said 
that. 

Q. And you said you would do that, didn't you? 
A. I said I would see and call him up. 

Q. And you never did, did you 1 A. I never 
did. 

Q. Instead of that you wrote this letter of May 
17, 1930, later on? A. Yes. 

Q. Sent that in? A. Yes. 
Q. Now then when you received this letter of 

July 3, 1930, wherein you were advised-this is 
from Mr. Swain, secretary of the pension board: 
'' The police pension commissioners of Belmar 
have received from the board of commissioners of 
the Borough of Belmar a statement of your status 
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as an officer in the police department. vVe are ad-
vised that you were suspended from the police 
force for conduct unbecoming an officer and that 
you were not disabled in the performance of your 
duties. 

-we are advised further by the commissioners 
that they are ready and waiting to grant you a 
hearing on the charges against you and will do so 
when you present a physician's certificate indicat-
ing that you are in the proper physical condition 
to appear before them to be heard on the charges. 

vVhen this shall have been done and a report is 
made by the borough commissioners to the pen-
sion fund commissioners we will then give your 
appeal for a pension consideration.'' You didn't 
do that, did you? A. No. 

Q. As a matter of fact you made no answer at 
all to that letted A. That was after I made ap-
plication for pension. 

Q. Yes, but you did nothing in response to that 
letter? A. No. 

Q. Now when you saw the mayor shortly after 
your salary was stopped in regard to getting your 
salary-that was about the first of April, 1930, 
as I understand it-the mayor accused you then, 
didn't he, of drunkenness? 

Mr. Leonard: That is objected to as im-
material. Whether the mayor · did or 
whether the mayor didn't is immaterial to 
this case. 

A. I don't remember whether I was or not. I 
just don't remember about that. 

Q. Why can't you recollect that? A. Well, just 
a minute. I _ guess maybe he did accuse me of it. 
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Q. You recollect now that he did say to you--
A. Something about it, yes. 

Q. That he had made an investigation, didn't 
he 1 A. I don't know as he said that. 

Q. Or words to that effect 1 A. He said he had 
heard. 

Q. And that he understood that you had been 
drunk repeatedly while on duty1 A. No, he 
didn't say on duty. 

Q. Well, words to that effect 1 A. Well, it 
wasn't exactly that either. He said I had been 
drinking heavy. He didn't say whether I was on 
duty or not. 

Q. And didn't you admit to the mayor that that 
was soi A. No, I didn't. . 

Q. And didn't you say that the other officers 
drank too1 A. I didn't say any such thing. 

Q. Didn't you say that it was a fact that you 
had been drinking heavily but other officers drank 
heavily too1 A. No, I said it to this extent--

Q. Didn't you state-- A. That since Aug-
ust the mayor said I had been drinking heavily. 

By Mr. Leonard: 

Q. "\iVhat yead A. 1929. I told him I had be-
fore that but I quit in August and hadn't had any-
thing to drink; I stopped drinking in August and 
didn't drink anything after that. 

Q. August of the year 19291 A. 1929. I said 
I had been drinking before that. 

By Mr. Markley: 

Q. What did you say about the other officers f 
A. I didn't say anything. 

Q. Isn't it a fact that you admitted to the 
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mayor that you had been drinking heavily right 
along7 A. No, sir. 

Q. Not only up to August, 1929, but right up 
until the time you got sick7 A. No, sir. 

Q. Didn't you admit that to him7 A. No, sir; 
I didn't. I said I wasn't. lo 

Q. And didn't you further state to him that the 
other officers did, some of them had been also 
drinking heavily7 A. No. 

Mr. Leonard: Objected to as imma-
terial. What they did or didn't do would 
shed no light on this case. 

Q. He told you at that time, didn't he, that you 
were through as a police officer 7 20 

Mr. Leonard: At what time was this7 
Mr. Markley: I was speaking of the time 

when they had this conversation. 
Mr. Leonard: When was that7 
Mr. Markley: About the :first of April, 

wasn't it7 

A. I think it was about the :first of May. 
Q. The end of April then 7 A. Yes. 30 
Q. It was right after your pay had been 

stopped, shortly after that, that this took place 7 
A. Yes, sir; I think it was around the end of 
April. 

Q. Well, around the end of April then, all right. 
At any rate it was before you sent in this letter 
about the pension, wasn't it 7 You didn't send 
any letter about the pension until May 17, 19307 
A. Yes. 

40 
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Q. And this took place before thaU A. Before 
that. 

Q. Now did not at that time the mayor tell you 
that you were through as a police officer 1 A. No, 
sir. 

Mr. Leonard: Objected to as immaterial 
if he did. 

A. He said, "You meet with the other two com-
missioners and myself and we will see what they 
can do, talk it over and maybe we can get a half 
time pension.'' 

Q. As a matter of fact nothing was said about 
pension at all at that time 1 A. No, sir; there was, 
the mayor said that only : "We will try to get 
half pay,'' he says, '' through a pension.'' 

Q. Didn't you say a while ago back there that 
there was no talk about a pension 1 A. I didn't 
go with that intention of talking about it. I didn't 
say nothing about a pension . . 

Q. As a matter of fact there was nothing said 
about a pension 1 A. Yes, there was, the mayor 
said so. 

Q. As a matter of fact you didn't want a pen-
sion, did you1 You wanted your joM Isn't that 
what you wanted 1 A. Well, I wasn't able to do it. 

Q. Isn't that what you went there to get 1 A. I 
wanted to get a job, yes. 

Q. Now you have been troubled repeatedly with 
colds, weren't you, in 19291 A. I was, yes. 

Q. And you had a chronic cough all through 
1929, didn't you 1 A. Yes, to an extent. 

Q. You say that when you went to work on the 
night of December 27, 1929, you had this pain in 
your chest ; is that right, A. Yes. 
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Q. And when you went to work that night I 
think you said you had what was shooting pains 1 
A. Had pains right down through here. 

Q. From your collarbone? A. Yes. 
Q. That would be the left side? A. The left 

side. 10 
Q. You had that when you went to work that 

night? A. No, I got that after. I had pain in my 
chest when I started and after I started I got 
pains through here and got worse later on. 

Q. When you started you had pains in your 
chest? A. Yes, and later I got this other pain 
down here on the left side, and they got worse in 
my chest. 

Q. You say when you started to work you had 
those pains in your chest? What part of your 20 
chest did you have those 1 A. Seemed to be tight 
right across here. 

Q. Tight across there? A. Yes. 
Q. On both sides? A. Yes. 
Q. When did you first feel those pains before 

. you went to work? A. 'Well, just about-I laid 
down for a while before, for a little while, about 
an hour, and then I got up and got dressed and 
went to work, and then I felt them just before I 30 
went out. They were not bad then. 

Q. Just before you went out of the house? A. 
Yes. 

Q. Now you say before you went to work you 
lay down for about an hour? A. Yes. 

Q. And were the pains in your chest at that 
time? A. Not when I laid down. After I got 
out, just before I went to work. 

Q. I understood you to say a moment ago you 
lay down because of the pains in your chest? A. 40 
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No, we always lay down before we go out for a 
couple hours. 

(Previous testimony read.) 

Q. You felt the pain, you say, in your chest 
10 just before you went out 1 A. Yes. 

20 
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Q. To work? A. Yes. 
Q. And those pains, I understand, were pains 

in the front? A. Yes. 
Q. They were not up around your neckf A. 

No, they were not. 
Q. They were in your chest, in the front 1 A. 

Yes. 
Q. And I think you said they were sort of tight-

ening pains? A. Kind of tight, yes. 
Q. Had you ever had pains like that before1 

A. Well, we would, yes. 
Q. What? A. We would get them once in a 

while, get out in a damp night, you would feel 
it; but they would go over, and that is what I 
thought they would do. 

Q. Did those pains continue then? A. Kept 
getting worse as the night went through. 

Q. In other words, they didn't leave you at any 
time? A. No, they didn't, kept getting worse. 

Q. Just kept getting worse all the time 1 A. 
Yes. 

Q. You had pleurisy before, hadn't you 1 A. 
Yes, I had. 

Q. How many times? A. Once. 
Q. And did you have the same kind of pains 

when you had pleurisy before? A. vVell, I don't 
remember the pains so much this time. You see 
I was delirious about the next day. 

Q. But the previous occasion you had pleurisy? 
A. Yes. 
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Q. Do you remember if you had pains? A. 
Yes, I did. 

Q. Tightening pains in your chest 7 A. No. 
Q. Where 7 A. They were down here on the 

side, right in the lung and chest, catching pains; 
go to get your breath and it would shut it off. 

Q. Now, these pains, these tightening pains, you 
say they didn't get any better after you left the 
house? A. No, sir. 

Q. Well, did they get worse? A. Yes, sir. 
Q. Had you had any pains prior to that day, on 

the 26th? A. No, I hadn't. 
·Q. Or the 25th? A. No. 
Q. They started before you started work on the 

27th? A. Just before I went out to work. 
Q. And I understand they got continually 

worse from that time on? A. Yes. 
Q. And you hadn't had them before that1 A. 

No, sir. 
Q. You had been a pretty heavy drinker, hadn't 

you? A. No, sir; I hadn't. 
Q. Hadn't you been a heavy drinker up to 

August, 1929 7 A. No, I wasn't. In August I did 
drink a little bit too much, and I cut it out. 

Q .. Now after you recovered from your illness 
- I think you left the hospital sometime in March, 
1930, didn't you? A. Yes, sir. 

Q. March 9th, I think it was, 19307 A. Some-
wheres around there. 

Q. You drank heavily after that, didn't you 7 
A. No. 

Q. '\¥hat? A. No, sir. 
Q. Didn't you drink a whole lot after you came 

out? A. No, sir. 
Q. Have you been drunk a number of time;:; 7 
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Peter F. Curnrnings, c:ross. 

A. No~ sir. I won't say I never took a drink but 
I will say I wasn't drunk. 

Q. I am speaking now in reference to this ill-
ness and since you came from the hospital haven't 
you at times been drinking heavily1 A. No. 

Q. You say you have been drinking though f A. 
I have been, yes. I have drank since I came out 
of the hospital but I haven't been drunk. 

Q. Where are you living now1 A. Freehold. 
Q. Have you some kind of business with some-

body elsef A. v\Tell, I have been helping my sis-
ter out up there on the Jerseyville road. 

Q. What do you mean helping her out f A. She 
was down there, see, and I just helped her in the 
gasoline stand. 

Q. Gasoline station f A. Yes. 
Q. On the Jerseyville road f A. Yes. 
Q. ,¥here 1 A. Just this side of Jerseyville. 
Q. How far is that from Belmar f A. About 

ten miles, nine or ten miles. 
Q. And your sister owns that or do you own it 

with her 1 A. No, she rented it: 
Q. She rented the stand f A. Yes. 
Q. Which sister is that f A. Elizabeth. 
Q. Elizabeth f A. Sweeney. 
Q. She has rented it f A. Yes, sir. 
Q. Aren't you interested in that stand f A. 

No, she is. 
Q. You say you helped her out f A. I put my 

name on the cards, on account of being known 
down here, and just stay around there just to help 
her out in case any fellows from Belmar come up. 

Q. You put your name on the card, didn't you 1 
A. For her benefit, yes. 

Q. And it was a card advertising the place? A. 
Yes. 
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Q. Isn't that so? A. Yes. 
Q. And you appear as proprietor on that card, 

didn't you? A. Well, it might look that way. 
Q. Have you one of the cards with you 7 A. 

No. 
Q. What does it say on that card? A. Just 

'' Dutch Treat, Jerseyville Road Home-coming.'' 
Some has my name and some doesn't. Those that 
have my name I give around here. 

Q. Those were printed cards, weren't they f A. 
Yes, sir. 

Q. How many did you have printed f A. 250. 
Q. And you distributed those, didn't you f A. 

Yes, sir. 
Q. Those had your name on? A. Yes, sir. 
Q. And by your name I mean the name Cum-

mings f A. Yes, Peter Cummings. 
Q. Peter F. Cummingsf A. Yes. 
Q. And on those cards you appear as the pro-

prietor, don't you? A. The ones that had my 
name on, I suppose. 

Q. You have, you say, no financial interest 1 A. 
No. 

Q. You put no money into that venture? A. 
No. 

Q. How do you help out? A. Just by having 
the cards. I didn't have no money. 

Q. You were down there helping with the work, 
weren't you f A. No, I wasn't doing any .work. 
I couldn't do any work. 

Q. What did you do then 1 A. Sometimes I 
would pump up gasoline, I would get five gallons 
half pumped and would have to stop. 

Q. You did some pumping, didn't you? A. 
Yes, sir. 
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Q. This '' Dutch Treat'' is a sort of lunch coun-
ter? A. Lunch and sandwiches. 

Q. Well, you have coffee and other things? A. 
Yes. 

Q. Liquod A. No, no liquor. 
Q. You help there too, don't you? A. No, I-

just in helping there, for she took care of it. 
Q. Didn't you help her out? A. No. 
Q. What 1 A. I wasn't there only just-some-

times I wouldn't be there, I mean only afternoons, 
and she was keeping me and I thought it was the 
least I could do to help her out. 

Q. She kept you? A. No. 
Q. Did you get any money out of it 1 A. No, 

might get a couple dollars once in a while. She 
don't make enough for to help anybody. 

Q. Now you say that for two weeks after you 
returned from the hospital in March you slept 
part of the time in a chair, I think you said 7 A. 
Yes. 

Q. And then on one occasion since then you 
slept in a chair? A. Yes. 

Q. Outside of that you slept in bed? A. Yes, 
sir. 

Q. And generally speaking, you sleep all right 
now, don't you? A. No, I don't. 

Q. What do you mean by that? A. Well, I have 
got a bronchial asthma and wheeze. Now last 
night I don't think I got two hours sleep, just from 
coughing. You don't raise anything, but just a 
choking there in my throat. 

Q. You have just still got a chronic cough, you 
think? A. No, it is bronchial asthma. 

Q. You have a cough now? A. Yes, just that 
wheeze. You don't have a cough but you sit there 
and have a wheeze. 
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Q. You have a cough now? A. Jes, just that 
(illustrating). 

Q. I believe you saw Dr. Reynolds for about a 
month after you left the hospital in March? A. 
I saw him? 

Q. That is, you went to· his place there or he 
came to your house? A. Yes, I went longer than 
that. 

Q. How long? A. Well, this still drained for 
three months after I left the hospital. I had drains 
in there for three months arter. 

Q. Well, for how long after you left the hos-
pital did you have any treatment from Dr. Rey-
nolds? A. I had them off and on right along. 

Q. Up until when? A. Well, the last time I was 
there I guess about a month ago. Been taking 
treatment right along up until then, about a month 
ago, I guess. I think that is the last time I saw 
him. 

Q. Since then you haven't seen him? A. I 
haven't, no. 

Q. Did you have any other doctors? A. No. 

Recess till 1.30 P. M. 

Trial of the cause resumed at 1.30 P. M. 

PETER F. CUMMINGS, resumed. 

By Mr. Markley: 

Q. Mr. Cummings, how old are you? A. Thirty-
one. 

Q. And how tall are you? A. I am about five 
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Q. Now, you said you started to work as a po-
liceman for Belmar, I think you said, in Septem-
ber, 19227 A. In May or June, I think it was-
J une, under Mayor Bamf orct. 

Q. When did you starU When is your recol-
lection as to when you started 7 A. I think it was 
in June. 

Q. How long did you work? A. Just a summer. 
Q. Do you remember how much you got for the 

work you did? A. No, we got just a set wages, 
see? 

Q. Then you say you went back again in Sep-
tember, I think, didn't you, 1923? A. No, I went 
back the following year under Mayor Mayer. 

Q. Was that 19237 A. Yes. 
Q. 1923 7 Mr. Mayer was not mayor until 1924. 

A. I was on just with Mayor Bamford, just the 
summer, see 7 

Q. According to our records September, 1923, 
you received $28.50 for the work you did that year, 
that summer. A. What year was that? 

Q. That was 1923. A. 1923 7 
Q. Yes, our records show you received $28.50 

in 1923. A. They paid us every month. 
Q. You only worked a short time 7 A. vVe only 

got paid the second year. The first year I guess 
maybe it was 1923, that I was under Mayor Bam-
ford. 

Q. In 1923, we show you that we paid you 
$28.50. A. For 19231 

Q. Yes. A. We got paid every month. 
Q. Did you earn more than that? A. Yes. 
Q. How much did you earn 7 A. vV ell, I don't 

just remember now. I think we got $100 a month. 
Q. In November, 1923, our records show you 
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worked as a watchman. Do you remember that? 
A. No, I don't. 

Q. And in 1924, according to our records, you 
earned $775. A. That was when I went on under 
Mayor Mayer that year. 

Q. You haven't worked steadily during all those 
years, have you, off and on? A. Off and on until 
after Mayor Mayer appointed me, then I went on 
steady ever since. 

Q. You worked part time in July, 1924, part 
time in August, part time in September, 1924, 
didn't you? A. Yes. 

Q. Only part time? A. Yes. 
Q. Do you remember that? A. Yes. I believe 

that was the way they were all appointed, yes, 
part time. 

Q. You worked part time, didn't you? A. Yes, 
not after Mayor Mayer appointed me as a regular. 
I went on and worked steady then in regular 
shifts. 

Q. You were working part time then accord-
ing to this paper you signed? A. According to 
that, yes. 

Q. This is respondent's Exhibit No. 4. Now I 
notice that in January, of 1929, that you were at 
that time, according to our records, all of the 
months as take up until about January 27, 1930. 
A. That is when I had the grippe. 

Q. You had the grippe then? A. Yes. 
Q. In that month of January, 1929? A. Yes. 
Q. You were out practically the whole month, 

weren't you 1 A. Yes. 
Q. Who treated you at that time1 A. Dr. 

Traverso. 
Q. But you were laid up for about a month 

then, were you 1 A. With the grippe. 
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Q. In bed? A. Yes, sir. 
Q. Did you have a temperature or did you not? 

A. Yes, I did. 
Q. Delirious? A. That is what the doctor was 

telling you about this morning. No, I wasn't de-
lirious. 

Q. At various times that you already testif?-ed 
I think you did desk duty rather than going out. 
A. Yes, I did. 

Q. Now, then, in November, 1929, you were out 
six days. Do you know what that was f od A. 
No, I don't. I don't remember. 

Q. You testified that in October, 1929, you were 
out the whole month. According to our records 
you were only out eleven days. A. In Octobed 

Q. Yes. Does that refresh your recollection at 
all? That is when you claim you had the pains, 
rheumatic pain, I think you called them. A. I 
thought I was out all that month. 

Q. ·wen, according to the records you were out 
eleven days in October. Do you want to change 
your testimony at all or do you still say you were 
out the whole month? A. I wouldn't say, I am not 
sure. I say I thought I was out the whole month. 

Q. In June you were out three days. Do you 
know what that was fod A. No. 

Q. Don't remember? A. No. Oh, yes, I do. 
Q. What was that f A. That was when I 

twisted my knee the first time, I think. 
Q. In Junef A. Yes. 
Q. In April you were out six days1 A. I don't 

know what that was for. 
Q. I understand that for J anuar~\ ];"'ebruary 

and March, 1930, you were paid in full; is that 
righU A. Yes. 
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Q. But you did no work for those three months 1 
A. No, I didn't. I was in the hospital at that 
time. 

Q. Well, you were out of the hospital in Feb-
ruary and you were out again in March 1 A. Yes. 

Mr. Markley: That is all. 
Mr. Leonard: That is all. 

GEORGE W. SWAIN, a witness produced on 
the part of the relator, being duly sworn accord-
ing to law, testified as follows: 

Direct examination by Mr. Leonard: 

10 

Q. Mr. Swain, you were elected the first secre- 20 
tary of the Policemen's Pension Commission when 
it was organized in February, 1929, were you not 1 
A. vVell, if that was the date that was down there. 

Q. You were7 A. Yes. 
Q. And you still are the secretary? A. Yes, 

sir. 
Q. And as secretary you have kept minutes of 

the Police Pension Commission, have you not 1 A. 
Yes, sir. 

Q. As a result of the adoption of the Police Pen-
sion and as a result of a resolution passed by the 
commission . of which you are secretary the pro-
cedure was adopted to deduct two per cent from 
the salaries of those officers on the force, was it 
not 1 A. Yes, sir. 

Q. Now was two per cent deducted from the 
salary of Peter Cummings? A. Well, I left that 
entirely to the borough clerk. 

30 
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Q. Well, do you lmow? A. No, I don't know. 
Q. You don't? A. No. 
Q. This black book which I have before me is 

the minute book, is it not? A. Yes, sir. 
Q. Didn't you as secretary of the Police Pen-

sion Commission have a list of those officers from 
whose salaries the two per cent was deducted? 
A. Well, I have a list of the roll, the payroll, the 
members of the force there. 

Q. Is that part of your record? A. Yes. 
Q. Will you please point out to me your rec-

ords as secretary of the commission indicating 
the roll of the officers, as you call it? Have you 
those papers? A. vVell, this is the list, these two 
sheets. 

Q. Are they part of your record? A. Yes. 
Now, when I say that was a part of my record 
I made that up and put it in this book. It didn't 
go in the shape of a motion before the board, 
whether they audited that or not. I put it in so 
if the question came up as to the entrance of this 
man in the department I could speak intelligently, 
and I put down the date of their entries. 

Q. And those two sheets which you have given 
me are the report of the minutes or records of the 
Police Pension Commission of which you are sec-
retary? A. No, they are the members of the force 
to whom I went and got their statement of their 
entrance in the department. 

Mr. Leonard: I offer those in evidence. 
Mr. Markley: I object to them as imma-

terial, incompetent and irrelevant. 
(Paper marked Exhibit Rel. 8.) 

40 Q. Can you tell from your minutes, Mr. Secre-
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tary, when the Police Pension Act was inaugu-
rated and put in operation in this borough 'l 

(It is stipulated that it was February 12, 1929.) 
Q. Do you know as secretary of the commission 

whether there was an assessment made to equal 
four per cent of the total salaries of those mem- 10 
bers of the police department fund 1 A. Well, the 
borough clerk, he made a report. 

Q. W"l1ere is that report? A. This is from Mr. 
Joeck--

By Mr. Markley: 

Q. w·hat is the date? A. January 7, 1930. 
Q. Well, that is later anyway. That is not it. 

A. ,Vell, it states here the amount that has been 
secured from these men. 20 

By Mr. Leonard: 

Q. And this letter was sent to you as secretary 
of the Police Pension Fund by Mr. J oeck, treas-
urer of the Borough of Belmar? A. Yes, sir; that 
is right. 

Q. And that is part of your records as secre-
tary of the Pension C~mmission? A. Yes, sir. 

. Mr. Leonard: I offer it in evidence. 
·1,1 

Mr. Markley: Objected to as incompe-
t~nt, irrelevant and immaterial. 

(Paper marked Exhibit Rel. 9.) 

IT IS STIPULATED by and between the respective 
counsel that upon the inauguration of the statu-
tory procedure under the Pension Act there was 
an assessment made under the act equal to four 
per cent of the total salary of the members of the 

30 
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police force and that in ascertaining this percent-
age the salary of Peter F. Cummings was in-
cluded, and that two per cent of the salary of 
Peter F. Cummings was retained for pension pur-
poses from February 7, 1929, to the time when his 
salary stopped on April 1, 1930. 

Relator rests. 

Respondent's Testimony 

JOSEPH MAYER, a witness produced on the 
part of the respondent, being duly sworn accord-

20 ing to law, testified as follows: 

30 

40 

Direct examination by Mr. Markley: 

Q. Mr. Mayer, you are the mayor of Belmad 
· A. Yes, sir. 

Q. Belmar is under a commission form of gov-
ernment, I understand? A. Yes, sir. 

Q. vVith three commissioners? A. Yes, sir. 
Q. vVho are the other two commissioners? A. 

Thomas S. Dillon and Thomas D. Joeck. 
Q. Who is the Commissioner in charge of the 

police department? A. I am in charge of the 
police department. 

Q. That commenced under your regime? A. 
Yes. 

Q. And has been · under your regime for how 
long as mayod When did you take it oved A. I 
took it over in 1929. I am the supervising head 
of it now. 
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Q. And have been since about when f A. Since 
the commission government came into power. 

Q. When was thaU A. December 6, 1927, with 
this exception: that among ourselves we turned 
the police department over to commissioner 
Thomas S. Dillon for the year 1928. He had 10 
direct charge of it during that period. 

Q .. Now then is there any ordinance of Belmar 
creating a police department f A. I know of no 
ordinance. 

Q. I have here two ordinances which deal with 
salaries and wages. The first one I will show you 
is ordinance No. 158, which deals with salaries 
and wages. That is an ordinance that deals with 
the police department as to salaries and wages ; 
isn't that so 1 A. Yes, sir. 20 

Mr. Markley: May I mark that in evi-
dencef 

(Paper marked Exhibit Res. 6.) 

Q. Then I show you another ordinance, 137, 
of the Borough of Belmar, which also deals with 
salaries and wages of various persons employed 
by the borough. Now outside of those two is there 
any other ordinance creating or dealing with the :rn 
police department f A. Not to my knowledge. 

Mr. Markley: I offer this in evidence. 
(Paper marked Exhibit Res. 7.) 

Q. Now I show you Exhibit Res. 4, which is 
signed by the relator, Peter F. Cummings, as of 
February 22, 1929, and it appears on its face it 
has been sworn to by the borough clerk, which 
designates the relator as patrolman on part time. 40 
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,¥ as that his position in the borough 1 A. Yes, 
SU'. 

Q. Now Mr. Cummings has testified here to a 
talk or conference that he had with you shortly 
after his salary had been stopped, as of the end 

]0 of March, 1930, and he said the conference with 
you took place sometime between the 1st of April 
and the 1st of May. Do you remember that talld 
A. Yes, sir. 

Q. ·where was it held~ A. The talk yo11 refer 
to was held in my office. 

Q. Where1 A. 720 Ninth Avenue. 
Q. Now won't you tell us what oc<>.nrred ai; that 

time1 

20 Mr. Leonard: Objected to as immaterial 

HO 

40 

unless it is offered for the purpose of show-
ing an admission. 

Q. Proceed. A. He called at my office and after 
chatting a little with him he said the purpose of 
his coming in was to find out why he couldn't con-
tinue to get his pay, as he was a member of the 
force, Belmar police force, and wanted to know 
if he wouldn't be continued as a member of the 
police force and his pay continued; and I told him 
that he was off the police force, that we had car-
ried him all the time that he was ill in anticipation 
of his getting better, able to come in and be 
heard, if he so wanted to be heard, and that he 
was permanently off the force. And I tool{ par-
ticular time to call to his attention, unknown to 
me before he took ill, as well as the subsequent 
times that he had been in the town and been under 
the influence of liquor. And he admitted to me 
that he had been in town and had visited different 



77 

Joseph Mayer, direct. 

places and had had some drinks. But he qualified 
it by stating that there were other members of the 
police force who were worse thaJ! he was. So the 
conference practically wound up with my telling 
him that he was definitely off the force, but that 
if he cared to I would be glad to give him a hear-
ing, upon which would be proven the various 
things that I told him of his conduct as an officer 
and of his being on a visitation here; and he said 
he was in on his visits. I particularly called hi8 
attention to the duty he owned himself when he 
was claiming and he was trying to recover, to 
still continue drinking. In fact, I said to him, "I 
smell you now"; and he said he had a few drinks 
but that is all he had. 

Q. At the time, you mean? A. At the time he 
was in my office. So he said, "\Vell, when can I 
get the hearing?" I said, "What I will ask you 
to do-we didn't know your condition and the 
condition that you have been in and reported to 
us is such that what I want you to do is to get 
a certificate from your doctor that you will be 
able to undergo an examination if you want that 
examination. If you feel you want to be tried we 
will be glad to give you that trial and all I ask 
you to do is to advise with your doctor at an op-
portune time when you are able to undergo this 
examination; and I asked about when he thought 
he would be ready, if he wanted an examination, 
and he said he would take and consult with his 
own physician and let me know. 

Q. Did he do so? A. I never heard anything 
from him after that. 

Q. Up until the time thnt there was received 

10 

20 

30 

this May 17, 1930 letter for a pension? A. Yes. 40 
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Q. Now was anything said by him at that time 
that he wanted a pension1 A. No, sir. 

Q. vVas anyth~ng said by you about giving him 
a pension? A. No, sir. 

Q. 1lv as anything said by you that you would 
10 see after conferring with the other commission-

ers yourself about giving him half pay1 A. No, 
sir; he was definitely told he was through. 

20 

Q. Now then, you say you called his attention 
to facts that had come to your attention about his 
drinking before he became ill, which you said was 
unknown to you at the time, and also matters that 
had come to your attention after he had come out 
of the hospital with respect to drinking1 A. Yes, 
SH. 

Q. Then what did you say to him and what did 
he say to you about the drinking before he be-
came ill 1 A. Well, he admitted that he had been 
and that other ones had done the same thing. 
That was the only justification he offered for it. 

Q. ·what about after leaving the hospital 'l A. 
He didn't deny it. He said he had been, admitted 
he had had a few drinks. 

Q. Did he say to you that he had been drinking 
:m heavily up till August--

Mr. Leonard: Don't lead. 
Mr. Markley: This i·s contradiction. I 

think I have a right to put it specifically. 

Q. Mr. Mayer, did he say to you that he had 
been drinking heavily up until August, 1929, and 
that then he had stopped drinking1 Did he make 
any such statement as that to you at that time1 

40 A. He made no statement that he had stopped at 
all. He admitted that he had been drinking. 
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Q. Didn't say that he had stopped in August, 
19297 A. No. 

Q. He never presented a doctor's certificate, I 
think you said 7 A. No, sir. 

Q. Now I understand it, Mayor, that when Mr. 
Cummings sent his letter of May 17, 1930, to the 10 
Belmar Pension Commission that a copy of that 
letter was sent by Mr. Swain, the secretary, to the 
Board of Commissioners of which you were a 
member? A. Yes. 

Q. On July 1, 1930; is that the letter, sending it 
to the Board of Commissioners for consideration 7 

(Letter Exhibit Res. 8 shown witness.) 

A. Yes, sir. 
Q. And then in response to that communication 

of July 1, 1930, I believe the borough clerk re-
plied to Mr. Swain, secretary of the Pension Com-
mission, as per this communication, did he not 1 

(Letter Exhibit Res. 9 shown witness.) 

A. Yes, sir. 
Q. And was that pursuant t? a resolution of the 

Board of Commissioners 1 A. Yes, sir. 
Q. You were the presiding officer of the Board 

of Commissioners 1 A. Yes, sir. 
Q. And you were also the presiding officer of 

the Pension Commission 7 A. Yes, sir. 
Q. The other members of the Pension Commis-

sion being Mr. Swain, citizen- A. And Mr. 
Stines, a representative of the officers. 

Q. The representative of the police 7 A. Yes, 
sir. 

Mr. Markley: That is all. 

20 

30 
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Cross examination by Mr. Leonard: 
Q. "'\,l.,T ell, Mayor, did you ever tell Cummings 

before he visited you in May, 1930, that he was off 
the force 1 

Mr. Markley: 1 object to the question. 
I think it is a little inaccurate, Mr. Leon-
ard. It was sometime between the 1st of 
April and the 1st of May. It was not the 
1st of May. 

Mr. Leonard: Strike that out. 

Q. Did you ever notify Mr. Cummings in behalf 
of the police department, or indeed, in behalf of 
the borough prior to April 1, 1930, when his salary 
stopped, that he was no longer a member of the 
police force 1 A. Prior to April lst 1 

Q. Yes. A. No, sir. 
Q. And you first informed him of that fact 

when he called upon you and asked why he did not 
get any more money; is that right 1 A. That is 
my first talk with him because he was not able-
we had constantly kept in touch with him to find 
his condition. 

Q. No, my question • -your answer I suppose 
would be no to my last question. ( Question re-
peated.) A. Yes, that is right. 

Q. So that when he came before you and asked 
why he did not get any more money you consid-
ered that he was not on the Belmar police force , 
A. Yes, sir. 

Q. And that ho had ceased to be a member of 
the police force when 1 A. He really ceased to be 
a member of the police force before the rest of 
the year. 
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Q. And what date 7 A. Our commissioners had 
a session on the day before the New Year and also 
on the New Year, to discuss his particular case, 
and on which the investigations had shown--

Q. No, I am not concerned with that at this 
time. I am asking you for the date. A. \Ve had 
the meeting at that time. 

Q. I am asking you for the date. A. That date 
was on the day before New Year's and New 
Year's Day. 

Q. On the 31st day of December, 1929, and on 
January 1, 19307 A. I think that is correct. 

Q. Are those the two dates you give on which 
Peter F. Cummings ceased to be a member of the 
police force of Belmar? A. We didn't give him 
a date to complete it at that time. ,Ve took action 
upon his dismissal; that is, we discussed his dis-
missal. 

Q. No, Mr. Mayor, perhaps I don't make my-
self clear. You told Cummings when he visited 
you sometime in April, but after April 1, 1930, 
and asked you why he didn't get any more money, 
you told him that he had ceased to be a member of 
the police force 7 A. Yes. 

Q. Now on what date did he cease to become a 
member of the police force7 A. ·wen, he had 
ceased it, so far as the commission was concerned, 
on the first of the year; that is, subject to being 
well and get a hearing. If he hadn't been ill he 
would have been dismissed on that day. 

Q. But he was ill 7 A. He was ill. 
Q. And on what date was he dismissed or on 

what date did he cease to become a member of 
the Belmar police force 7 A. ,V ell, he ceased on 
the stopping of his pay. 

10 
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Q. On April 1, 19307 A. Yes. 
Q. And he was a member of the police force on 

December 27, 19297 A. Yes. 
Q. And continued so up until April 1, 19307 

·v.,r ell, when he called upon you after that and you 
told him that he was no longer a member of the 
police force you said something to him about his 
presenting himself for a hearing, didn't you 7 A. 
No, not after; the same meeting. 

Q. ,iVhy did you want him to present himself 
for a hearing if he were no longer a member of 
the police force 7 A. vV e were unable to give him 
a notice, and owing to his precarious condition our 
commission determined that on account of the 
grave character of his illness that we didn't want 
to serve notice on him of dismissal at the time, 
and we carried him over hoping till such time as 
the doctor would report him well enough that we 
could so notify him without any serious results; 
and the chief made some visitations to the hos-
pital to find out his condition for us. 

Q. Have you any resolution in the minutes of 
the Board of Commissioners or of the Police Pen-
sion Commission minutes reciting that Peter F. 
Cummings ceased to become a member of the 
police force on April 1, 19301 A. Nothing in the 
minutes. 

Q. If you say, notwithstanding there is nothing 
on the minutes to that effect, that he ceased to 
become a member of the police force on April 1, 
1930, what was your object in giving him notice to 
hear charges relating to some other period 7 A. 
I wanted to give him a hearing on the charge not 
only relating to the one month period when he 
went around but was unable on account of his 
illness to hear any charges, but on subsequent 
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days when he had come down here and been in 
the same condition. 

Q. But if he were no longer a member of the 
police force what was your object in giving him 
a hearing as if he were a member of the police 
force 1 A. Simply in a spirit of fairness, now that 
we felt that if he wanted a hearing we would grant 
him a further hearing. 

Q. A hearing to get back on the force 1 A. A 
hearing to disapprove of the conditions that ex-
isted causing his dismissal. 

Q. On April 1st 1 A. Any time after that we 
would have given him a hearing. 

Q. By that did you want to afford him an oppor-
tunity to get back on the force1 A. No, wanted 
to give him an opportunity to be heard. 

Q. Were there any formal charges pref erred? 
A. Yes, sir. 

Q. Where 1 A. I told it to him in my office, 
gave him a detail of the charges. 

Q. Did you tell him that before 1 A. I told 
him when he was ill in the hospital and I had seen 
a sort of continuous report that he was confined 
in a tuberculous condition. 

Q. And you informed him for the first time 
when he called upon you sometime in April, 1930, 
that some charges had been pref erred against 
him 1 A. In April, yes. 

Q. Now were those formal charges embodied in 
writing1 A. No. 

Q. And you ref erred during that conversation 
to a certificate that he might present, did you not 1 
A. Yes. 

Q. Did you refer to the certificate described in 
the Pension Act that an applicant may present in 

20 
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order to obtain a pension? Is that the certificate 
that you refer to? A. No. 

Q. 'What certificate did you refer to 1 A. I 
wanted a certificate and evidence that he was able 
to undergo an examination. I felt that the illness 
to me was that he was so ill and in such a condi-
tion that I didn't care to have the responsibility 
of insisting upon an examination when he was not 
physically able to undergo it. 

Q. An examination to determine what 1 A. To 
determine the charges which had been brought, 
which I had confronted him with, by reason of his 
drunken condition on former occasions and his 
conduct as an officer both before and since Jann-
ary 1st. 

Q. Did you feel that he was at that time still 
under the jurisdiction of the police department 
although you considered him no longer a member 1 
A. No, If elt that it was just a feeling that we had 
among ourselves here as commissioners, to give 
him the privilege of a trial if he wanted to be 
heard upon the merits of the proposition which 
had caused his dismissal. 

Q. And had those charges which you had not 
reduced to writing but which you say you had 
talked over with your colleague been in fact dis-
proved, then was it your intention to return him 
to the force ? A. I believe if they had been dis-
proved that that would have resulted. 

Q. And if he were unable by reason of his physi-
cal condition to return to the force, then what did 
you intend should happen? A. Well, if he ,would 
prove, if he could possibly prove that these were 
not so, and establish the fact that his conduct was 
good and did not warrant a permanent dismissal, 
why naturally we would be here to carry out the 
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intent of his continuation and to further study the 
matter of his application. 

Q. So the reason why you as a member of the 
Police Pension Commission refused to consider 
this man's application for a pension was because 
of the fact that the relator had refused to p-resent 
to you as mayor a certificate showing good health, 
so as to enable you to examine him on some 
charges that you had not reduced to writing; 1s 
that right1 

Mr. Markley: I object to that because 
the record officially shows that the reason 
why the commissioners refused to consider 
his application was because first he was 
guilty of conduct unbecoming an officer, and 
second, that he was not disabled in the per-
formance of his duty, as appears from ex-
hibit Res. 8. 

( Question repeated.) 

A. No, he was off the force previous to that and 
was notified by me of it. 

Q. But that was the reason that you refused to 
consider his pension application, because he was 

10 

20 

off the force 1 A. He was off the force. 30 

Mr. Markley: I object to that because 
the record also shows that the reason was 
that he was not disabled in the perform-
ance of his duty. 

The Witness: Exactly so. 

Q. Before you dismissed this man from the 
force on April 1, 1930, why didn't you afford him 
an opportunity of a hearing1 A. He was ill and 40 
impossible of anybody getting in touch with him. 
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Q. ·well, why didn't you wait until he recovered 
before you dismissed him without a hearing? A. 
vVe learned he had been recovered sufficient to be 
around here and be in an intoxicated condition. 

Q. You learned that~ A. Yes. 
10 Q. You didn't see him in an intoxicated condi-

20 

40 

tion yourself? A. I didn't see him but the other 
officers did, who will testify later. 

Mr. Leonard : I think that is all. 

Redirect examination by Mr. Markley: 

Q. Just one further question, Mayor . . You were 
saying that you and your two fellow commission-
ers, that is, borough commissioners, Mr. Dillon, 
Mr. J oeck, on December 31, 1929, and January 31, 
1930, had considered th~s man's status? A. Yes. 

Q. And at that time you had considered his 
conduct 1 A. Yes. 

Q. Particularly with respect to his drinking, 
which had been called to your attention? A. Yes. 

Q. And you were about to say and I think Mr. 
Leonard stopped you-properly so, but I want 
to ask you now what it was that you considered 
at that time. 

Mr. Leonard: Objected to as imma-
terial. 

Mr. Markley: Well, you brought it out 
on direct and then stopped him. Now I 
want to find out what it was. 

Mr. Leonard: It was not given in re-
sponse to my question. I objected to its 
materiality because he was not dismissed 
at that time. 
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A. Of his drunken condition previously and of 
a week just preceding when he had this dismissal, 
which brought it up and developed that it had 
been continuous for such a long period since; and 
one of the commissioners mentioned how he had 
seen him; both commissioners saw him at various lO 
times; and it was so seriously considered that a 
motion was absolutely made to dismiss him right 
at that time and not go along with him any fur-
ther, but just drop him right then and there; but 

' the report came or was conveyed to us--

Mr. Leonard: Not too much hearsay. 

Q. What was the information as to his condi-
tion 7 

Mr. Leonard: Objected to as hearsay. 

A. His condition was so critical that he was 
not expected to live. 

Q. And was that one of the motivating reasons 
why you continued his salary for three months 7 
A. That was the only element in which we felt 
that--

Q. You didn't want to hit a man when he was 
down 7 A. That was right. 

Q. Now outside of this communication 6f May 
17, 1930, which is his letter applying for a pen-
sion, Exhibit Rel. 6, which is reiterated as Ex-
hibit Rel. 4, and sent with his letter on June 12th, 
Rel. 5, did he give you any information upon 
which he based his claim to a pension 1 A. No, 
sir. 

Q. And did he make any claim at any time, in 

20 
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writing or verbally, that his illness was caused by 
his work as a policeman? A. No, sir. 

Q. This letter of May 17, 1930, says: '' I hereby 
apply for retirement on pension from the Belmar 
Police Dept. as provided in section 2, chapter 160, 
of the laws of 1920. Will appear for examination 
by police physician at any time that may be con-
venient to you.'' Did he ever supplement that 
with any information as to the ground upon which 
he claimed a pension 7 A. No, sir. 

Q. Now are those two communications of May ' 
17th and June 12th the only ones that were re-
ceived from him 7 A. Yes, sir. 

Q. And as I understand it, the only one that 
was received from his counsel, Mr. Lester C. 
Leonard, was August 5, 1930 7 A. That is correct . . 

Q. Exhibit Res. 2. 

Mr. Markley: That is all. 

Recross examination by Mr. Leonard: 

Q. You say on the last day of December, 1929, 
or the 1st day of January, 1930, a motion was 
made by one of the commissioners to dismiss this 
man7 A. Yes. 

Q. Is that motion in writing7 A. No, I think 
we changed the action on it afterwards, on ac-
count of his condition; and our whole idea there 
was that on information that we had gotten that 
he just could not live, and we thought of it very 
seriously and hesitated about going on record at 
that time, rather leaving it hopeful that he would 
at least get out before we would be obliged to 
give him that notice. 

Q. On what date occurred the meeting prior to 
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the meeting of · December 31, 19291 A. Well, we 
met each week, each Tuesday night. 

Q. Have you a record of the prior meeting? 
A. Of the minutes 7 

Q. Yes. A. Yes, it is here. 
Q. Was any motion made at that meeting · to 10 

dismiss this officer 7 A. No, I don't think prior 
to that, because he was under investigation at that 
time. 

Q. No, now wait a moment, please. My ques-
tion was was there any motion made at that meet-
ing to dismiss this officed A. Prior to December 
31st1 

Q. Yes. A. No. 
Q. I am ref erring now to the meeting a week 

prior to that time. A. No. 20 
Q. Was there any motion made to pref er 

charges, formal charges, against this man at that 
meeting? 

Mr. Markley: Which meeting7 
Mr. Leonard: The same meeting-, the 

meeting on Tuesday night. 
Mr. Markley: Before December 31st1 
Mr. Leonard: Yes. 

A. Yes, we had a report of the chief of police 
with charges, stating his dismissal. 

Q. Wait. My question was, was there any mo-
tion made at that prior meeting to prefer charges 
against this officer 7 A. I don't think there was 
any motion made. The report was made but I 
don't think there was any mo_tion. I am not sure 
about that. 

:30 
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Q. Examine the record and see. You have the 
record before you. Do you recall the meeting 
two weeks prior to December 31, 1929 1 A. No, 
I wouldn't recall what transpired there without 
reference to the minutes. 

Q. Vl ell, the minutes are before you. Do you 
recall any motion at any meeting prior to April 
1, 1930, made to the encl that charges of a formal 
nature should be pref erred against this officed 
A. Yes, we discussed it and made a motion either 
the 31st or the 1st. We discussed it at one time 
and made a motion the next time. 

Q. You say that motion is not on the minutes 1 
A. It is not on the minutes but it was made. 

Q. Now sometime prior to December 15, 1929, 
~O you decided to suspend this officer, did you not? 

30 

40 

A. No. 
Q. Wasn't he suspended 1 A. No, he was sus-

pended by the chief. 
Q. By the chieH A. But that was during the 

week of December 15th. 
Q. That was not brought to your attention at 

all 1 A. It was brought to my attention, natur-
ally, when he made the report as to why he put 
him off. 

Q. There was no motion made to suspend him f 
A. No, the matter was in the hands of the chief at 
that time. 

Q. It came to your knowledge, however, as 
head of the police department that this officer had 
been suspended from December 15, 1929, to De-
cember 22, 1929, did it not 1 A. Yes. 

Q. And it also came to your knowledge, did it 
not, that on December- 22, 1929, this officer went 
back to work1 A. No, I don't know that I knew 
anything about that. 
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Q. You didn't7 A. No. That is a matter that 
was over to the chief of police at the time. 

Q. You knew that the period of suspension was 
to exist for only seven days though, didn't you? 
A. I did not. The chief had taken him off and I 
inquired why the suspension and he told me-- 10 

Q. Now realizing what the chief told you, my 
question is, did you know that the period of sus-
pension was only seven days 7 A. No, I don't 
think I did. 

Q. And you didn't know that this man Cum-
mings was doing night duty in the latter part of 
December, 1929? A. No, I don't think so. I 
really went in there to find where they were or 
who they were. 

Q. You didn't know whether he was on the force 20 
or whether he was not? A. No, I only knew he 
was off ~t this time and the chief made a report 
of his being off. 

Q. And you didn't take pains tQ inquire whether 
he ever got on again 7 A. I took the pains to ask 
the chief what the trouble was and he told me. 

Q. No, I say you didn't take the pains to inquire 
whether he ever got on again? A. No, I didn't 
say anything. :m 

Q. I think I asked you whether or not the 
charges, so-called, against this officer were ever 
reduced to writing? A. No. 

Q. They never were? A. No. You mean by 
me, of course 1 

Q. By you as head of the police department or 
submitted to you in that capacity in writing. A. 
Well, the chief submitted a sheet to me in writing 
of dismissing him about his conduct, and then 
followed with an investigation during that week 40 
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which developed numerous things by reason of 
the other officers coming in and reporting of being 
in a chronic condition for the past three months; 
and that developed right at that time by the ·chief 
when he made this report to me. 

Q. My question, Mr. Mayer, was whether or 
not he had made written charges or whether any 
one else- A. The chief had. 

Q. Had reduced to writing written charges 
against this officer and submitted them to you as 
the head of the police department? A. No, the 
chief made a report and I asked him at the time 
to make a complete record of them, of his conduct, 
in case it were needed, and I assume that he did. 

Q. But that does not appear on the minutes of 
the commissioner? A. No. 

Q. And you have never seen it? A. Yes, he 
brought down the list to me in going over the 
matter, and the times the various officers had seen 
him and the condition he was in and the develop-
ment of the thing and I asked him to reduce it 
and take care of it himself in his own records. 

Q. And you think he did? A. I think he did, 
yes. 

Q. You haven't seen it? A. No. That is not 
this department. 

Q. That is his department? A. Yes. 
Q. Was there any formal resolution passed on 

which there was a vote taken to dismiss this man 
from the police force f A. A vote was not taken. 
On the results of the motion--

Q. No, pardon me. Your answer was that there 
was no vote taken 1 A. No vote taken. 

Q. And the only remaining part of my ques-



93 

Joseph Mayer, redirect. 

tion would therefore be, was there any resolution 
passed? A. No. 

Q. Did you take upon yourself the dismissal of 
this officer on April 1, 1930, because of what trans-
pired after his sickness or because of what had 
transpired before his sickness? A. Both. Not 
upon myself. It was discussed at the meeting of 
the commissioners. 

Q. And the dismissal, if in fact there was a dis-
missal, was based in part on what had come to 
your knowledge as to this man's conduct after 
December 27th and December 28, of 1929? A. No, 
sir ; on both. 

( Question repeated.) 

A. Based in part, you say? 
Q. Yes. A. ,Vell, it had a bearing on it, of 

course. 

Mr. Leonard: That is all. 

Redirect examination by Mr. Markley: 

Q. Were the three commissioners agreed on 
what you did? A. Yes, sir. 

10 

20 

Q. Were they agreed on the 1st of April, 19301 BO 
A. Yes, sir. 

Q. In cutting off his salary? A. Yes, sir. 
Q. And were you agreed at the meeting of De-

cember 31st and January 1, 1930? A. Yes, sir. 

40 
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THOMAS JOECK, a witness produced on the 
part of the respondent, being duly sworn accord-
ing to law, testified as follows: 

Direct exarnination by Mr. Markley: 

Q. Mr. J oeck, are you one of the municipal com-
missioners of Belmar? A. I was so chosen, yes, 
sir. 

Q. And what department have you charge of? 
A. Public works I believe is the official title. 

Q. Director of public works 1 A. I believe that 
is the way it is stated in the statutes. 

Q. You have just heard the mayor testify as to 
the action taken by the commissioners with re-
spect to Mr. Cummings? A. Yes, sir. 

Q. Do you recall the meeting of the three com-
missioners, that is, Mr. Dillon, the mayor and 
yourself, of December 31, 1929, and January 1, 
19301 A. I do, very distinctly. 

Q. Had you prior to that time personally ob-
served the conduct of Mr. Cummings? A. I had, 
yes, sir. 

Q. As commissioner of public works he was not 
under your jurisdiction, as I understand it? A. 
He was not. 

Q. He was solely under the jurisdiction of the 
mayod A. Yes, sir. 

Q. Who had a right to determine his status 1 A. 
Yes, sir. 

Q. Without consultation either with you or the 
other commissioner? A. That is my understand-
ing of it. 

Mr. Leonard: I submit his understand-
ing is quite immaterial to this case. 
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Q. But notwithstanding the fact that he was 
not under your jurisdiction did you inform the 
mayor of what you had personally known of Mr. 
Cummings 1 A. At that meeting in the latter part 
of December; I believe it was the day before the 
31st. 

Q. What was it you called to his attention 1 

Mr. Leonard: I object, upon the ground 
that it is immaterial; secondly, upon the 
ground that it is hearsay; thirdly, as a re-
sult of information, whatever it might have 
been, there was no motion made or resolu-
tion passed concerning the status of this 
officer and the minutes of that meeting do 
not show it, as it has been testified to by 
Mr. Mayer. 

A. w·hy, that I had seen myself Mr. Cummings 
actually in the act of drinking, with the reports 
that we had had by hearsay- -

Mr. Leonard: I object. I further object 
upon the ground that now this witness is 
attempting to introduce hearsay upon hear-

10 

20 

say. I object to his testifying as to any- ~{O 
thing as to what somebody may have told 
him. It is bad enough for him to tell what 
he told the mayor. 

A. I felt that the--

Mr. Leonard: I object also that it is im-
material entirely as to how this commis-
sioner felt. 

Q. Go ahead. A. I felt that the reports that 40 



10 

20 

30 

40 

96 

Thomas J oeck, direct. 

we had heard were probably true, due to the fact 
that I had actually seen him doing it myself. 

Mr. Leonard: I move to strike out the 
observations and conclusions of this wit-
ness. 

Q. vVhat had you seen him drinking? A. It 
looked like beer to me. 

Q. \l.,T ell, was he under the influence of liquor 
when you saw him? A. I couldn't say positively. 
It was my impression that he was. 

Q. Hadn't . you on other occasions seen him 
driving the automobile? A. I believe I did, yes, 
sir. 

Q. vV on 't you tell us about that, that you per-
sonally saw? A. It was sometime during that 
year, I can't tell when, but it was close to the end 
of the year, when I was coming down Ocean Ave-
nue---it was in the evening-and I saw a car going 
ahead of me that acted as if it was almost out of 
control; and naturally being-it was in Belmar, 
and naturally being one of the officers I was a 
little bit interested to see who it was, and I passed 
and recognized Mr. Cummings driving. 

Q. \¥hat was it about the driving that attracted 
your attention? A. vVhy, the car was swerving 
from side to side. 

Q. From one side of the road to the other? A. 
Yes, sir. 

Q. Was he in uniform? A. I believe he was. 
It looked so. It was dark. I didn't stop him. 

Q. What kind of an automobile was it? A. A 
Ford car. 

Q. A borough cad A. Yes, sir. 
Q. Did you call that to the commissioners' at- · 

tention ? A. I don't think I did, no. 
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Q. Now, these reports that you refer to, whose 
reports were they 1 A. Why, the chief told me 
about it one day when he was up--

Q. Was it the chief's reports f A. Yes, sir. 
Q. Any others f A. Well, nothing definite, only 

there was-I believe Mr. Cummings in his own lO 
testimony reported a party, and it was pretty gen-
erally known around town, by hearsay--

Mr. Leonard: Objected to. Let's antici-
pate, at least, that the question will be re-
ceived by the Supreme Court. 

Q. Now as a result of the discussion and con-
sideration received by the three commissioners at 
the end of December or the 1st of January, 1929, 
and 1930, what did you three commissioners de-
termine, if anything 1 

Mr. Leonard: I object to it unless it can 
be shown that they determined it by reso-
lution in their official capacity. 

Q. Go ahead. A. vV e determined to dismiss 
him but withheld any definite action on it. 

Q. vVhy1 A. Because of his illness we felt that 
we didn't want to, in the precarious condition that 
he was, we didn't want to dismiss him at that 
time, fearing that it might have some further ill 
effect on his health. 

Q. And when was it that you finally did cut 
him off, stop his salary1 A. It was about the first 
of April, as I recall it. 

Q. He was paid for January, February and 
March, 19301 A. Yes. 

Q. And the 1st of April you actually- A. I 
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recall that the voucher was here on this desk and 
the matter was discussed between us. 

Q. Was the voucher approved 1 A. The voucher 
was not approved. It was not that I remember. 

Q. There is no question about it he didn't get 
any salary after the 1st of April, 19301 A. No. 

Q. Although a voucher was presented 1 A. The 
voucher was presented. 

Q. And were the three commissioners unani-
mous at that time that he was not able to con-
tinue any longer 1 

Mr. Leonard: I object to it unless it ap-
pears by resolution, which is the only 
method by which the commissioners mani-

20 fest their action or state of mind. 
Mr. Markley: I will take the oppor-

tunity of answering one of your objections 
by saying that being in the department of 
the mayor that no resolution, in my humble 
opinion, was necessary, and that consulta-
tion with his colleagues was merely a mat-
ter of courtesy, he having the sole right 
under the law to dismiss the man. 

30 Q. Now then, as of that date, as of April 1st, 

40 

when no further voucher was approved, had 
further reports been made by the chief as to the 
conduct of Cummings since the first of the year 1 

Mr. Leonard : Objected to upon the 
ground of hearsay. 

A. I haven't heard of anything. 
Q. You don't know about that 1 A. No. 

Mr. Markley: All right. That is all. 
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Cross examination by Mr. Leonard: 

Q. When was this dark night in which you no-
ticed a Ford, as you described, zigzagging on the 
ocean boulevard at Belmad A. I did. 

Q. When was it? A. It was sometime during 
the latter part of 1929. 

Q. Well, was it in November 1 A. I couldn't 
say exactly. 

Q. Was it in December 1 A. I told you I 
couldn't say exactly. 

Q. Was it in the fall or winted A. It was in 
the fall. 

Q. In the falU A. Yes, sir. 
Q. Not in the winted A. No, sir. 
Q. The Ford was not shimmying 1 A. I don't 

think so. 
Q. You know what shimmying is? A. I ought 

to. I sell Fords, and handle them every day. 
Q. vV as this an old model Ford 1 A. It was not. 
Q. It was a new model Ford? A. It was what 

we call Model A. 
Q. And although the night was so dark that you 

couldn't see whether the driver had a uniform on, 
you took pains to notice that it was this man Cum-

10 

20 

mings who was driving? A. I saw that it was :m 
a Belmar police car and he had a cap on; that is 
all I could determine; or rather, a police cap. 

Q. From the fact that you saw a Ford car. which 
you recognized as one you ~old to the depart-
ment 1 A. No, I did not. 

Q. Pardon me; as one that was owned by the 
department, containing a driver with a cap on, 
you concluded it was this man Cummings "? A. I 
recognized his face. 

Q. You couldn't see his brass buttons or any- 40 
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thing of that sort 7 A. vVell, when you sit in a 
car like that--

Q. No, could you or couldn't you 1 A. Not dis-
tinctly, no, to be sure about it, because they are 
down below the side of the door. 

Q. y.,r ell, after that you felt yourself more or 
less delegated to keep tabs on this officer, didn't 
you 1 A. Not particularly; it is not in my de-
partment; no reason why I should. 

Q. And you finally learned that in December 
he-was suspended, didn't you 7 A. Yes, we had 
the report here. 

Q. You had the report that he was suspended 
and that you knew that it was for only seven days, 
didn't you 1 A. I don't recall that I knew any 
definite time. I supposed he was suspended for 
good. 

Q. You did 1 A. I did, yes. 
Q. Where did you glean that information 1 A. 

I didn 't glean it, it was just a matter that was 
brought up here that Cummings was suspended. 

Q. You thought he was suspended for good , 
A. Yes, until the meeting of December 31st, when 
the matter came up with the list of names to be 
reappointed, and we came to Cummings' name. 
I was surprised to see him name on there. 

Q. I--Iadn 't you learned before that time that 
he was ill 1 A. No, I hadn't because it only oc-
curred a day or two before, and I didn't--

Q. It didn't come to your attention that this 
man, while performing night duty in December, 
was taken ill and pneumonia had developed 1 A. 
No, sir; I didn't know it until the night of De-
cember 31st. 

Q. The only attention you gave to the whole 
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matter was that when it came to your notice that 
this officer, sometime before, you had seen riding 
on the ocean boulevard on a dark night, driving 
a Ford car, was suspended, you concluded that 
he must have been suspended for good 7 A. Yes, 
I did, exactly. 

Q. In other words, you inf erred from the word 
''suspension'' that he was dismissed 7 A. Yes. 

Q. You know the difference between the words 
''suspension'' and ''dismissal,'' do you not 7 A. 
I do, yes. 

Q. You are not a member· of the Police Pension 
Commission 7 A. I am not. 

Q. Can you tell the month of this occasion when 
you saw this officer drinking beed A. No, but 
it was also in the fall. 

Q. Also in the falH A. Yes, sir. 
Q. It was not on the same day when you saw 

him driving this Ford car 7 A. No, it was not. 
Q. Or was he drinking at a bar 7 A. \V' ell, I 

don't know as you _would exactly call it a bar. 
Q. He had beed A. I say it looked like beer. 
Q. You were not there drinking with him 7 A. 

No, I was not. · 
Q. And from where you stood, wherever that 

might have been, and thought you saw him drink-
ing beer, you further observed that you thought 
he was under the influence of liquor didn't you 7 
A. I said that. 

Q. Was he in uniform at the time 7 A. He was. 
Q. How many beers did you see this officer 

drink 7 A. \V' ell, I was only · in there a few mo-
ments. I don't know that he took a whole glass 
while I was in there. 

Q. You didn't wait till he came out7 A. No. 

10 
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Q. What made you think, Mr. J oeck, that this 
man was drinking beer 1 A. vV ell, beer has a cer-
tain color and has froth on it. 

Q. So has soda and ginger ale a similar color, 
hasn't it 1 A. Yes. 

10 Q. vVell, now you tell us about it. What else 
about it1 A. ,¥hat do you want to knowf 

Q. vVhat made you think he was drinking beer 
and not cream soda or sarsaparilla 1 A. Because 
I know they serve beer where he was drinking. 

Q. The place where you were at that time you 
knew they served beer 1 A. Yes. I don't know 
whether it is intoxicating beer or not. 

Q. Oh, it might have been near-beer? A. It 
might have been near-beer for all I know, yes. 

20 Q. Oh, you don't claim that this man was drink-

40 

ing intoxicating beer 1 A. I didn't say so. But I 
said that I thought that he was under the influence 
of liquor when he was there drinking. 

Q. You didn't see him drink anything else 1 A. 
No. 

Q. You were commissioner at the time 1 A. I 
was commissioner at the time. 

Q. You ·didn't make any special report of that 1 
A. I did not. 

Q. Did you make any special report of the car 1 
A. No. What was in the back of my mind was 
when it came up--

Q. I am not interested in what was in the back 
of your mind at that time. I haven't asked you 
that. A. I could give a very good reason for that. 

Q. I think undoubtedly you could. But on what 
further occasion did you, Mr. J oeck, see this man 
drinking liquor or being under the influence of 
liquor 1 A. I didn't say that I had ever actually 
seen him under the influence of liquor. I said it 
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gave me the impression that he was under the 
influence of liquor. And those are the only two 
times. 

Q. Was he drunk 1 A. I don't know whether he 
was drunk or not. 

Q. You know a drunken man when you see one, 
don't you 1 A. It might be a matter of opinion. 

Q. I am asking your opinion. A. Well, I don't 
know. I have seen some men that I thought were 
drunk and I have heard other people say they 
were not, so I don't know. 

Q. Then you testify under oath, Mr. Commis-
sioner, that this place where you saw this man 
drinking what you thought was beer, which, for 
all you knew, might have been near-beer, that he 
was then and there under the influence of liquor 1 
A. I could say that I think that he was. I 
wouldn't be positive about it. I didn't talk to the 
man. I simply spoke to him and walked out. 

Q. And he answered you 1 A. He did. 
Q. Did you ever see him on any other occasion 

imbibe what you thought to be intoxicating liquod 
A. No. 

Q. Did you ever on any other occasion see him 
what you thought to be under the influence of 
liquod A. Only that time in the automobile, and 
I thought that he was then from the action of the 
car. 

Q. Was that before or after Ocean Avenue was 
paved 1 . A. I beg your pardon. 

Q. Was that before or after Ocean A venue was 
paved? A. Well, he was not on the police force 
before that was paved. 

Q. Did you take pains to notice the condition 
of the street on which the Ford was at the time 
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you saw him 1 A. ,i\Thy, certainly not, because I 
am Commissioner of Streets and know the con-
dition of that road. 

Q. Smooth as glass, wasn't it 1 A. No, not en-
tirely. There are a few bumps in it. 

Q. This was not at the place where there were 
some bumps 1 A. No. 

Q. Did you take pains to notice what portion 
of that long avenue this Ford car was 1 A. Yes. 

Q. Why didn't you stop the man if you thought 
he was drunk 1 A. I don't know offhand why I 
didn't. 

Q. Did you make any complaint~ A. I didn't, 
no, because that is not in my--

Q. No, I am not asking you the cause, I am 
'asking you if you did make complaint. A. I 
didn't, no. I told you that before. 

Q. vVho is the head of the Department of Public 
Safety in this borough 1 A. Mr. Mayer. If it had 
been one of my men I would have quick enough. 

Q. But you made no report about it 1 A. No. 
Q. So those are the only two occasions that you 

can bring to mind 1 A. Yes. 

Mr. Leonard: That is all. 

By Mr. Markley: 

Q. ,¥hat was your reason for not reporting 
him at the time 1 You said you had a good rea-
son. A. ,i\Thy, I thought it was up to the mayor 
to take what action he saw fit . I wasn't going to 
squeal on the man. 
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THOMAS S. DILLON, a witness produced on 
the part of the respondent, being duly sworn ac-
cording to law, testified as follows: 

Direct examination by Mr. Markley: 

Q. Commissioner Dillon, you are one of the 
borough commissioners of Belmad A. Yes, sir. 

Q. Of what department are you the head 1 A. 
Commissioner of Revenue and Finance. 

Q. Now do you remember the meeting of the 
three borough commissioners held at the end of 
1929, around January, or rather, December 31st 
and January 1st, 19301 A. I do. 

Q. When the commissioners considered the con-
duct of Mr. Cummings, the relatod A. Yes, sir; 
I do. 

Q. Just tell us what transpired at that time, 
will you 1 A. -vr ell, the matter was brought up in 
regards to the conduct, and we had about decided 
on his dismissal, only the mayor took into con-
sideration his sick condition at the time, and he 
thought that he would like to give him a fair 
chance, and he thought perhaps it was only hon-
orable and fair to wait till he recovered before he 
gav'e him a· hearing. 

Q. Then do you remember at the end of March 
that the question came up about stopping his 
salary1 A. Yes, sir. 

Q. As of the first of April, I believe it was 
stopped f A. The first of April, 1930. 

Q. He got his March moneyf A. Yes, sir. 
Q. And at that time were the three commis-

sioners agreed to cut off his salary1 A. Unani-
mous, yes, sir. 
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Q. Bring to an end his employment? A. Yes, 
sir. 

(l. Had you personally had any observation of 
Cummings in respect to his conduct 1 A. -Y'v ell, 
not for the past two years I didn't. 

Q. Not for the past two years? A. No, not as 
close as I was the year before. 

Q. "\¥hat do you mean by a year before? A. 
,¥ ell, a year before I was acting· as chief of police. 
The first year that we took over commission gov-
ernment, the first year I acted as chief of police. 

Q. That was 1928, I believe 1 A. Yes, sir. 
Q . .. What was your observation then 1 

Mr. Leonard: Objected to as too re-
mote and utterly immaterial to the issue i11 
this case. 

A. "\¥ ell, I will say that in 1928 he performed 
his duty perfectly; no complaint ·whatever in 1928. 

Q. And you don't know anything about his con-
duct after 1928? A. ,Tv ell, I have heard a lot and 
I saw certain things. 

Q. vVell, that is what I want to get at, what you 
saw. A. It was 1928 and 1929. 

Q. °"That was it you saw ? A. ,¥ell, I saw him 
in a certain public place with his foot up on the 
bar standing there by the hour. 

Q. Doing what? A. Drinking beer. 
Q. In uniform? A. At times, sometimes in uni-

form and several times not. 
Q. And how often would you say you have seen 

that? A. Oh, well, that would be hard to tell; 
perhaps sometimes a couple times a week, some-
times; probably Saturday night would be one of 
the main nights. 
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Q. Well, was that then would you say, a weekly 
occurrence 1 A. Well, yes. 

Q. And you say sometimes you would see him 
several times a week1 A. ,iVell, I wouldn't want 
to say several. That would be every day. I 
wouldn't want to say that. 10 

Q. How often would you say 1 A. Well, three 
or four times a week, I should say. 

Q. But you say you would see him with his foot 
up against the rail for hours 1 Did you have occa-
sion to observe his condition, whether or not he 
was under the influence of liquor 1 A. Well, yes ; 
I would notice his foolish speeches and things of 
that kind, that would give me an impression that 
he was a little off in the upper story, in my way of 
thinking. 20 

Q. Vl ell, did he speak that ·way when he was 
so bed A. No, sir. 

Mr. Markley: Cross examine. 
Mr. Leonard: No questions. 

,iVINSLOW M. BRACKETT, a witness pro-
duced on the part of the respondent, being duly 
sworn according to law, testified as follows: 

Direct examination by Mr. Markley: 

Q. Chief Brackett, are you the chief of police 
now of Belmad A. Yes, sir. 

Q. And were you the chief during the year 
19291 A. Yes, sir. 

Q. And did you keep track of the number of 
days that Officer Cummings, the relator, was off 

40 
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during that year 1 A. Yes, sir; I kept track of all 
the men. 

Q. How many days was he off during the year 
1929 ? A. Sixty-four. 

Q. Part of that time that he was off he was sus-
pended, was he not? A. Seven days. 

Q. And that suspension was by you, I believe, 
was it not? A. Yes, sir. 

Q. I show you Exhibit Res. 5. S\T as that your 
notice to the relator that he was suspended for 
seven days 1 A. That is a copy of it, yes, sir. 

Q. And he didn't work for those seven days, did 
he, in Decembed A. No, sir. 

Q. And he was not paid? A. No, sir. 
Q. In this notice here you say he was suspended 

on charges of neglect of duty and conduct unbe-
coming an officed A. Yes, sir. 

Q. Do you remember the facts in respect to 
that? A. Well, the facts in respect to that were 
that he-I sent him and Johnny Maloney to Irv-
ington, I think it is, to pick up Harry Stout with 
a warrant. I had a warrant for him. And it 
seems that when they came back from that trip-
they were up there all day and away up into the 
night-came back from that trip, Johnny Maloney 
came in and reported that he couldn't find him 
and they had left the warrant up there. And I 
says to Maloney, "Where is Cummings 1" And 
he says, "He is out in the car." I says, ",Vhat 
is the matter with him? "Why don't he come in?" 
He says--

Mr. Leonard: I object to what he said 
on the ground that it is hearsay. 

40 Q. Well, did he eventually come in? A. He 
eventually came and stood in front of the desk. 
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Q. W'liat was his condition? A. His condition 
was he was in a drunken stupor; he couldn't 
hardly talk. He was just hanging over the desk. 

Q. And was that the reason why you suspended 
him at that time? A. No, the reason I suspended 
him was the party they had at Claussen's house, 10 
one of the other officers. 

Q. When was that party? A. It was the night 
of the 14th, I think. 

Q. What was his conduct then that resulted in 
his suspension? A. vVell, there was quite a few 
boys in there and I noticed his car out in front 
and I walked around to the back and looked in the 
kitchen window and I saw him sitting in the 
kitchen in a stupefied condition and everybody 
lolling over him and fussing over him, and I made 20 
up my mind I was going to break the thing up; 
and I came back and wrote him his suspension. 

Q. I show you this memorandum of the occur-
rence of April 13, 1929. I believe- A. I guess 
I remember what that was. 

Q. Do you remember that occasion? A. Yes, 
sir; he reported to headquarters that night in--

Mr. Leonard: What date is this? 
The Witness: April 13, 1929. :30 
Mr. Leonard: Objected to as too remote 

and immaterial to the issue at bar. 

Q. Tell us of that occasion. ViThat happened 
at that time f A. He reported to headquarters 
seventeen minutes late and he was dressed in citi-
zens' clothes. And later on I saw him at three 
o'clock coming down F Street with three shoes 
on the car, and one shoe was off. He had pulled 
his car out of the Moose on Thirteenth A venue 40 
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and was coming down F Street and pulled into 
Marshall's at Eleventh Avenue and F Street, and 
there I saw him wallering around in the mud. 

Q. w· allowing around in the mud? A. Wal-
lowing, trying to fix his shoe, with a police over-
coat on. I sent for him; I didn't go near him at 
all, I sent for him, that I . wanted to see him. I 
stayed up that morning till four o'clock and I 
waited until three o'clock and he came down there. 

Q. "\¥hat was his condition 1 A. Well, his con-
dition was just getting over a hangover. I don't 
know just exactly what you would call it, but I 
would think it would be a hangover. 

Q. All right. Then what happened? A. I told 
him that I was sick and tired of his pulling 
around; and he said he didn't have an overcoat. 
I says, "You have got an overcoat on." He says, 
"No rubber overcoat." I says, "All right. I 
didn't know you didn't have a rubber overcoat;" 
and I ordered him a rubber overcoat and boots. 

Q. That was what date1 A. That was on the 
13th of April. 

Q. Do you remember the occasion of a number 
of days, April 15th, 16th, 17th, 18th and 23rd, 
1929? A. Yes ; he never notified me until--

Q. Did he report for duty on those days 1 A. 
No, he didn't. He notified me about an hour be-
fore that he couldn't come to work, that he was 
sick. And one night he called me up from Key-
port and said that he would be a little bit late; 
and he didn't show up at all that night. 

Q. Well, did you find out whether he was sick 
on those days, those five days? A. He wasn't sick 
on those days; and this day at Keyport and the 
day-there was another day I missed him that he 
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called up, he didn't report that night. I think they 
had a meeting up there or something. 

Q. Now then, did you also have occasion after 
the first of January, 1930, after he came from the 
hospital, to observe his conduct 1 A. Only from 
hearsay. 

Q. You didn't see him personally 1 A. No. 
Q. Drinking on any occasion after he came from 

the hospital 1 A. No, I didn't. 
Q. Outside of these specific instances were there 

other occasions when he was under the influence 
of liquor 1 A. Well, I couldn't tell you. If there 
had been I would have had it, probably, on my re-
port. Only from hearsay. It wasn't under my ob-
servation. I never liked to take anybody else's 
word for it. 

Q. Now then I show you this memorandum of 
March, 1929. I believe that refers to an occasion 
when- A. Yes, they telephoned me from--

Q. What happened then 1 A. They telephoned 
me from the Moose. 

Q. When was that 1 A. March 16th. 
Q. 1929 1 A. 1929 ; that he would be a little bit 

late, he would be in at twelve o'clock. That is 
what he said; and he never came in all night. 

Q. What did you find out1 A. I found out he 
was up there. 

Q. Intoxicated 1 A. Well, I didn't :find out he 
was intoxicated. Nobody will ever tell you that 
at that time. 

Q. You found out that he was up all night 1 A. 
The majority; up there till three o'clock in the 
morning. 

Q. Up there till after twelve o'clock midnight 1 

10 

20 

A. Yes. 40 
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Q. And he didn't show up for work that night 7 
A. No, sir. 

Q. At his regular call for duty, which would 
be what time, six o'clock7 A ... Well, eight or ten, 
whatever hours he was on at that time. I couldn't 
tell unless I looked at the books. 

Mr. Markley: Cross examine. 

Cross examination by Mr. Leonard: 

Q. Chief, in testifying you had before you a 
typewritten paper 1 A. Yes, sir. 

Q. Containing the date of April 13, 1929, which 
paper I show you and ask you by whom it was pre-
pared. A. Prepared by me, sir. 

20 Q. When 7 A. That same day. 
Q. Was Cummings on duty when you saw him 

at the Marshall garage having his tire changed f 
A. He was, sir. 

Q. On duty 7 A. He was, supposed to be on 
duty. 

Q. And he had a police car¥ A. No, sir; he had 
his own car. 

Q. His own cad A. His own car. No, sir; he 
didn't have the police car. 

30 Q. You described him as wallering. A. ,iV ell, 
he was wallering-it was a rainy night and it was 
muddy and I don't know what you would call it, 
wallering, but he was rolling around trying to 
get this tire on this car and I don't know whether 
he succeeded or not. I didn't wait. 

Q. YOU have changed tires 1 A. Plenty of them. 
Q. You don't know whether he had difficulty in 

removing this tire or not, do you¥ A. The tire 
40 was off. He had ridden down F Street, so I was 
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surprised that he hadn't changed it up there at 
the Moose, where he was in, but he went right 
down F Street with it. 

Q. Let's have a better description of this wal-
lering. What was he doing on this rainy night? 
A. Well, he was on his knees trying to get this 10 
shoe on, wallering around in the mud in this blue 
uniform, blue coat uniform. 

Q. Did he succeed in getting it on? A. I said 
I didn't wait. 

Q. You didn't wait? A. I came on down and 
sent for him. 

Q. Did you see him reach under the car, put 
the jack under the axle? A. No, sir; I didn't. 
I saw him practically on his belly with his over-
coat, but later on I saw the condition of the over- 20 
coat and I knew he was on his belly. 

Q. You saw both on his face and on his belly, 
as you call it? A. Yes. 

Q. Out in this mud 1 A. Yes, sir. 
Q. And that is the reason you used the word 

"wallering"? A. Yes, sir. 
Q. You didn't suspend him for that wallering, 

did you? A. No, I-I didn't suspend him. 

Mr. Markley. You gave him another 30 
chance? 

Q. Mr. Markley says you gave him another 
chance. Do you wish to adopt his words 7 A. 
Sure. 

Mr. Leonard: The witness adopts coun-
sel's words and says that he gave him an-
other chance. 

40 
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Q. Now the Claussen party, was he on duty 
then ? 

Mr. Markley: Supposed to be. 

Q. Your counsel says that he was supposed to 
10 be. What do you say ? A. He was on duty at that 

time, yes, sir. 

20 

:m 

40 

Q. What date was that? A. It was on the 14th 
of April. 

Q. About what hour ? A. Oh, this lasted all 
night. 

Q. Well, what hour did you see him 1 A. I saw 
him around two o'clock in the morning. 

Q. About two o'clock in the morning of April 
14th 1 A. Yes, sir. 

Q. Do you ever use the word ''lights'' in keep-
ing the record of the character of employment of 
your officers? A. ''Lights'' 1 

Q. Yes. A. No, sir; that is '' lights out.'' 
Q. You have, I notice, in reading- A. Some 

of them are "on lights" for a certain hour and 
they put down just "lights," that they are work-
ing on lights. They check off on the lights. 

Q. What does the word ''reserve'' mean then 1 
A. Vv ell, he is on reserve duty; he was on in the 
police headquarters on reserve duty. 

Q. Is that active duty? A. That is active duty, 
sure. 

Q. Although they are on reserve duty they get 
full pay ? A. Oh, yes, sure. Reserve duty is only 
-some of us, we will have bad nights and we will 
have three or four parties, we will have men on 
reserve duty in the police hearquarters to make 
calls on any special calls. 

Q. On April 15th, 16th, 17th, 18th and the 23rd, 
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he was not on active duty; is that right 7 A. Not 
on duty, no, sir. 

Q. Did you see him during that period? A. I 
went down to his house, I think, to see him, and he 
was not home. I think he had gone to Freehold. 

Q. As a matter of fact, you don't know where 
he was 7 A. I don't know where he was. 

Q. And you don't know his condition during 
that period of your own knowledge, whether he 
was ill or whether he was well? A. I don't, no, 
sir; of my own knowledge, I don't. 

Q. He didn't get paid for those days that he 
was not there? A. Oh, yes; he got paid for those 
days. 

Q. Got paid for those days 7 A. Yes. The only 
time he didn't get paid was for the seven days he 
was off when he was suspended. That was the 
only time. The other times he got paid right up. 

Q. Now, at the Claussen party, you looked 
through a window, or were you a member of the 
party? A. I was not a member of the party. 

Q. You looked through a window ? A. I did. 
Q. And you saw Officer Cummings sitting on 

the floor? A. No, I didn't say on the floor; I said 
he was sitting down in the kitchen. 

Q. Oh, sitting in the kitchen 7 A. Yes, I didn't 
say on the floor. 

Q. He was sitting in the kitchen 1 A. Yes. 
Q. And how long did you observe him sitting in 

the kitchen 7 A. '\Vell, I didn't observe him long, 
because I didn't stay there long; just walked up 
and looked in the window and walked back again. 

Q. How many times did you walk up and look 
in the window and walk away? A. Once. And I 
·waited around there---

10 

20 

40 
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Q. Pardon me. I haven't asked any question 
now, yet. A. All right. I will wait. 

Q. Now, why did you suspend this man from 
December 15th to December 22nd, seven days 1 A. 
On his conduct unbecoming an officer. 

10 Q. ·what, his conduct while he was away on 
April 15th, -16th, 17th, 18th and 23rd 1 A. No. 
That was too far away from there to suspend him 
at that time. His conduct on April 14th. 

Q. At the partyV A. At the party. 
Q. Because you saw him sitting in the kitchen 

in the Claussen house 1 A. Yes, when he ought to 
be on duty. 

Q. "\¥hen he ought to be on duty1 A. Yes. 
Q. That was on the 14th 1 A. Yes, sir; I think 

20 it was around the 14th, at Claussen's. 

-30 

40 

Q. You didn't ascertain how long he had been 
there 1 A. vV ell, as I was going to tell you before, 
I stood outside for a long while and his car was 
there when I went home. 

Q. You don't know whether he was there or 
not 1 A. vV ell, his car was there. 

Q. You don't know whether he was there or 
noU A. I saw him, yes. He might have gone out 
the back way after he seen me, or if somebody 
seen me. He might have seen me, I don't know. 

Q. So the reason why you suspended him was 
merely because of his being in the Claussen house, 
sitting in the kitchen during the time that he was 
supposed to be on duty1 A. Yes, and in a stupor 
condition. I say that he was drunk when he was 
in there. 

Q. You do1 A. Yes. 
Q. You didn't smell liquor on his breath 1 A. I 
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wasn't anywhere near him, but I know from look-
ing at a man whether he is drunk. 

Q. Did you see any glass in his hand 7 A. Not 
in his hand, no, sir; but I seen other people drink-
ing there. 

Q. What was there about him that you could see 
from where you stood looking through that win-
dow on this dark night that led you to believe that 
this man was drunk? A. Well, it wasn't a dark 
night; the house was all lit up. You could see 
everything going on there. Well, his facial ex-
pression and his eyes. I can tell when he has been 
drinking. 

Q. How far were you from him 7 A. I was as 
far as from here to the first row of chairs. 

Q. And about how far would you say that would 
be in feet? A. Well, not over fifteen feet at the 
most. 

Q. And he was making faces 7 A. I didn't say 
he was making faces; I said I could tell by the ex-
pression on his face. I didn't say he was making 
faces. 

Q. What was the expression on his face 7 A. 
vVell, in a stupor condition, you know--

Q. No, I don't know. I don't drink. A. vVell, 
maybe he wasn't drunk, I don't know, but he was 
in a stupor condition, it looked like to me. I 
wouldn't say he was drunk. 

Q. Oh, you wouldn't say he was drunkf A. I 
wouldn't say he was drunk. He was in a stupor 
condition. I suspended him because he wasn't do-
ing his duty, conduct unbecoming an officer. 

Q. And you suspended him seven days 7 A. Yes, 
sir. 

20 
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Q. And when he returned on the 22nd of De- 40 
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cember you put him on night duty? A. I think I 
put him on desk at the time. 

Q. When he reported on December 22nd he was 
placed on night duty? A. I think I put him on 
the desk to make it easy for him. 

Q. When he returned on December 22nd, as a 
matter of fact, he was placed on night duty, 
wasn't he? A. Yes. 

Q. And performed his duties properly on the 
22nd day of December, 1929? A. As far as I know, 
yes, sir. 

Q. Reported to you? A. Yes, reported to the 
desk. 

Q. And the same is true of his duty, night duty, 
December 23rd? A. I have no complaint to make. 

~O Q. And the 24th? A. No complaint to make. 

40 

Q. Did he serve on Christmas Day? A. I think 
so. 

Q. The 25th, night duty? A. I think he was on 
night duty up to the time he was taken sick. 

Q. Did you see him when he went on duty the 
night he was taken ill? A. No, I didn't. 

Q. Was he on duty and did he perform his 
duties on the evening of December 27th, 1929, and 
the early morning? A. According to my records, 
yes, sir. 

Q. On December 28th of the same year he was 
not there; 1929, you said? A. Yes. 

Q. When you learned that he was ill? A. I 
couldn't tell you that, when I learned he was ill. 

Q. Well, did he report on the 29th? A. No. 
Q. Did you take pains to ascertain where he 

was? A. I did take pains to ascertain where he 
was and I found out that he was very sick, but I 
don't know just what date it was that I found that 
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out, I couldn't tell. I understood that the first aid 
had taken him to his father's house in Freehold. 

Q. And thence to the hospital 7 A. Thence to 
the hospital. That is all. 

Mr. Leonard: I think that is all. 

Redirect examination by Mr. Markley: 

Q. Just two questions. This time that he was 
outside of this service station about 3 A. M. on 
April 13th, and you said he was wallowing in the 
mud, was the service station closed 7 A. Yes, 
absolutely. 

Q. And at that time he was supposed to be on 
duty, you say7 A. Yes, he was. 

10 

Q. He was not in the borough's cad A. No, 20 
sir. 

Q. Was he supposed to do his duty in his own 
car7 A. No, sir; he was not. 

Q. He was supposed- A. The order went out 
that no personal cars should be used. 

Q. He was to do patrolman's duty on foot 7 A. 
Yes, sir. 

Mr. Markley: That is all. 

WILLIAM K. BERGER, a witness produced 
on the part of the respondent, being duly sworn 
according to law, testified as follows : 

Direct examination by Mr. Markley: 

Q. Mr. Berger, you are a patrolman, are you, of 
the Borough of Belmar 7 A. Sergeant of police, 
yes. 40 
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Q. You are sergeant now? A. Yes. 
Q. And were you a member of the force in 

1929? A. I was. 
Q. And do you know Mr. Cummings, th~ re-

latod A. I do. 
Q. Had you occasion to observe him at various 

times, as to his sobriety or drinking habits? A. 
Not while on duty. 

Q. vVell, when did you observe him 1 A. When 
I would go to a certain place, I met him several 
times at public places. 

Q. vVhat did you observe 1 

Mr. Leonard: Objected to. It doesn't 
appear that he was on duty. Moreover, it 
is not pertinent to this issue and the dates 
have not been fixed. 

A. I saw Bud time and again in a public place 
standing up to the bar drinking one beer after 
another. 

Q. How often did you see that '? A. Quite fre-
quently. 

Q. vV ell, how many times a week? A. Well, I 
didn't go there so often. Maybe I would go there 
once or twice a week. 

Q. vV ell, would you see him once or twice a 
week? A. Sometimes see him there and other 
times I wouldn't. 

Q. Over what period of time did you see this, 
for how long all togethed A. Well, practically 
the whole year of 1929. 

Q. And how about after 1929? A. I didn't see 
him after. He was sick, went home sick. 

Q. When he came out of the hospital did you 
see him after that? A. No. 
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Q. Didn't see him after that 1 A. Not to my 
knowledge, no. 

Mr. Markley: Cross examine. 
Mr. Leonard: No questions. 

HARRY PFLUG, a witness produced on the 
part of the respondent, being duly sworn accord-
ing to law, testified as follows: 

Direct examination by Mr. Markley: 

Q. Mr. Pflug, I understand you are not con-
nected with the police department of Belmar f A. 
No. 

Q. Are you connected at all with the borough 
in any official capacity1 A. Just as a republican 
leader in Belmar. 

Q. County committeeman f A. Yes. 
Q. And you are a taxpayer and citizen. A. 

Taxpayer and citizen, yes, sir. 
Q. Have you had occasion during the year, 

1929, or 1930, to observe Peter F. Cummings, as 
to his drinking habits 7 A. Yes, I have seen Mr. 
Cummings drinking when off duty. 

Q. How of ten f 

Mr. Leonard: Of course, all this line is 
objected to, but I will not interrupt. 

A. vV ell, of course, I drink myself and I 
wouldn't say that maybe once-I would see Mr. 
Cummings maybe once in every two weeks or 
three weeks or maybe a month. 

10 
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Q. Did you see him on any occasion or occa- 40 
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sions when he was under the influence of liquor? 
A. vVell, that is a question. Of course I see a man 
drinking and i wouldn't say he was intoxicated if 
he could stand up on his feet. 

Q. Did you have any occasion to see him, ob-
serve him, when he was loud and boisterous while 
he was drinking? A. vVhy, I have heard him talk 
loud, yes, I have heard him talk loud, and I have 
seen him drinking the same as I have been drink-
ing, up against the bar. 

Q. What would he be drinking? A. Beer, 
mostly. 

Q. What else 1 A. That is all I have seen him 
drinking, beer. 

Q. You said mostly. Anything else? A. Beer, 
that is all. 

Q. Have you seen him or had occasion to have 
him speak to you since the first of 1930? A. Yes, 
I have seen him in April. I am not positive of the 
date, but I am pretty sure it was in April. 

Q. April, 19301 A. Yes. 
Q. And what was that occasion 1 A. vVell, that 

occasion was that Mr. Cummings was in this place 
drinking and he upbraided Mr. Mayer. 

Q. In your presence f A. In my presence. 
Q. Mr. Mayer was there, was he1 A. No, Mr. 

Mayer wasn't there. 
Q. Was he loud and boisterous at that time? A. 

He was at that time, yes; and as a friend of Mr. 
Mayer's I just explained to Mr. Mayer what Mr. 
Cummings was doing. 

Q. But you can't tell what you explained to Mr. 
Mayer. What was he doing, that is what we want 
to know, in April 1 A. He was standing against 
the bar, drinking. 
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Q. You said he was loud and boisterous. How 
was he loud and boisterousf What did he sayf 
A. He said Mr. Mayer would never get in in this 
coming election. He said he had some power in 
this town and controlled quite a few votes and if 
there was any possible way of hurting Mr. Mayer 10 
in this coming election he was out to do it. 

Q. Was he loud and boisteroul:) f A. Yes, he 
was very loud and boisterous. Everybody in the 
barroom heard him as well as me. 

Q. "V-,T as he under the influence of liquor, as far 
as you could telH A. Well, he was drinking. 

Q. Was he staggering1 A. No, he wasn't 
staggering. 

Q. He was standing against the bar, you say? 
A. Yes. 

Q. How long was he there at that time, to your 
knowledge? A. Well, he was there when I came 
in and I was in there for about an hour and a half. 

Q. vVas he there when you left f A. Still there 
when I left, yes, sir. 

Q. Still drinkingf A. Still drinking. 
Q. ,Tv as there any occasion since the first of 

this year, the first of 1930, that you had occasion 
to observe him drinkingf A. I have seen him in 
the Moose a couple times coming in there drinking 
beer, but I never was in there long enough to ob-
serve how much he was drinking. 

Q. ,Vas he loud and boisterous on those occa-
sions f A. No. 

Q. But he was drinking? A. He was drinking. 
Q. What was he drinking there? A. Beer. 
Q. Anything else? A. I didn't see anything 

else. I wasn't there long enough to see him. 
Q. On how many occasions did you see him 

20 

40 
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there in the Moosef A. About, I should say, two 
or three times after this one occasion. 

Q. Since the first of the year, 193M A. Yes. 
Q. Had you seen him on the street on occasions 

before the first of the year, prior to his illness 1 
A. Yes, sir ; I had seen him. 

Q. Drinkingf A. Yes, sir. 
Q. And that would be during the year 1929 f A. 

Yes, sir. 

Mr. Markley: Cross examine. 
Mr. Leonard: No questions. 

GEORGE BEARMORE, a witness produced on 
the part of the respondent, being duly sworn ac-
cording to law, testified as follows: 

Direct examination by Mr. Markley: 

Q. Are you connected with the police depart-
ment of Belmar? A. Yes, sir. 

Q. And were you connected with it in 19297 
A. Yes, sir. 

Q. And had you occasion to observe the relator 
Cummings frequently as to drinkingf A. Well, 
I come to work at six o'clock in the morning, 1929, 
and worked till two o'clock in the afternoon; and 
I took care of the place, cleaned it up, and then 
I spent about six hours on desk and I go home at 
two o'clock, two o'clock in the afternoon, and so I 
didn't have much occasion to see Mr. Cummings, 
but I have seen him plenty of times. 

Q. You have seen him plenty of times, you sayf 
A. Before that. 
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Q. Before when 7 A. 1926, 1927 and 1928, and 
then I saw him 1929. 

Q. Now what did you see in 1929 7 A, One 
morning I came to work, I saw Pete out in his 
car. I saw Pete out in his car and I says to 
Brackett, '' He is out in .his car.'' And I spoke to 
Pete and I woke him up, but of course he was off 
duty. Then it was time for him to go home. He 
was asleep. 

Q. Could you tell whether he was under the in-
fluence of liquor ? A. Yes. 

Q. How could you tell that 7 A. I could tell by 
the looks of him. I can tell you are sober, and I 
can tell a drunken man when I see him. 

Q. Would you say he was drunk at that time 7 
A. He was drunk, under the influence of liquor. 

Q. Have you seen him on other occasions under 
the influence of liquor 7 A. No, not since then 
under the influence of liquor, because I haven't 
saw much of him. 

Q. When was that you saw him? A. It was 
1929, I think it was along in January, the last of 
January, I think. But I couldn't say about the 
day and date, because I didn't make any note of 
it when I saw him there. 

Q. How about later in January; did you have 
occasion to see him at all 7 A. I don't remember 
seeing him later in January that I know of. 

Q. How about later in that year, 19297 A. I 
saw him various times when he has been under 
the influence of liquor. 

Q. You have? A. Yes, sir. 
Q. In the latter part of 1929 7 A. Yes. He 

worked nights, you see, and when he would work 
nights I saw him some mornings. 

10 

20 

40 
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George Bearmore, direct. 

Q. How about 1930~ A. I never seen him 
under the influence of liquor in 1930. I don't re-
member seeing him under the influence of liquor 
in 1930. When was he taken sick 1 

Q. He was taken sick in December and was sick 
until sometime in March. March 30th he came 
out of the hospital finally. Have you seen him 
after that, March, 19301 A. Yes, I have seen him 
since that. I have seen him sober since that. 

Q. Seen him drunk since then 7 A. No. 
Q. Well, how often would you say during 1929, 

you have seen him under the influence of liquor, 
how many times 1 A. At various times, I don't 
know, couldn't tell you how many times. 

Q. Well, was it more than a dozen times? A. 
No, it wasn't over that. 

Q. Not over a dozen times 1 Was he in uniform 
on those occasions? A. Oh, he was in uniform tho 
morning I woke him up in his car. 

Q. vVas he in uniform on a number of thos,J 
occasions 7 A. Yes, sir. 

Q. Did you ever see him in any drinking place? 
A. Well, I don't visit them places much myself, 
I don't have occasion. I live right opposite tho 
Moose but I have no occasion to go over there, not 
very often. 

Q. Had you seen him over there 7 A. I saw 
Pete over there one day, and he remembers the 
day that I saw him there. He was sober, and I 
says, '' Pete, I am glad to see you.'' For some-
thing I had to go over, I don't know what now, 
but I went over and I seen him there. 

Q. y\T as he drinking then 1 A. He had a glass 
of beer in his hand. 

Q. You think he was sober on that occasion 7 
A. He was sober. 
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Q. vVas he in uniform? A. No, he wasn't in 
uniform at that time. He wasn't working then 
anyhow. 

Q. You are a good friend of Pete's, aren't you 7 
You and he are good friends 7 A. I am a good 
friend of Pete's, good friend of everybody. 10 

Mr. Markley: All right. That is all. 
Mr. Leonard: That is all, Mr. Bearmore. 

MARION VAN NOTE, a witness produced on 
the part of the respondent, being duly sworn ac-
cording to law, testified as follows: 

Direct examination by Mr. Markley: 

Q. Mr. Van Note, I believe you work part of the 
time in the police department 7 A. Yes. 

Q. Particularly in the summer time7 A. Yes, 
sir. 

Q. You are part time patrolman, aren't you, in 
the summer time7 A. Yes, sir. 

Q. And have been for several years? A. About 
three years. 

Q. Do you know the relator, Peter Cummings 7 
A. Ido. 

Q. Have known him for some years? A. Sev-
eral years, yes, sir. 

Q. Friendly with him 7 A. Very friendly, yes, 
sir. 

Q. Have you had occasion during 1929, and 
1930, to see him under the influence of liquor? A. 
In 19307 

20 

Q. Yes. A. Well, that is this year? 40 
Q. Yes. A. °""Tell, not while he was working but 

I seen him come in the club once. 
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JV/. arion Van Note, direct . 

Q. This yead A. Yes, sir; when I come out. 
You see I have been sick myself nine months, and 
he come in one day and I was pretty well down 
and out and so was Pete, and I kind of felt a little 
sorry to see him hitting it up that way, because I 
was in bad shape myself. 

Q. You say hitting it up; what do you mean by 
that? A. vVell, I didn't see the man drunk but he 
had been drinking a little bit. 

Q. How could you tell that? A. ,V-hy, from his 
actions and his walk. 

Q. ·what was there about his actions and walk 
that showed you that he was drunk? A. Well, he 
couldn't navigate no more than the law allowed. 
I have drunk considerable myself in my day and 
been around the liquor business all my life, so I 
can pretty near size a man up. 

Q. You mean he was staggering in his walk, is 
that what you mean? A. Well, I don't know 
what you call wallowing, as the chief says; he 
wasn't walking a straight line by a great ways. 

Q. What else was there about his actions that 
indicated to you he was drunk? A. His whole de-
meanor when I looked at it. 

Q. 'W"l1at was there about his demeanor? Was 
he loud and boisterous or not? A. No, he was 
not. 

Q. What was there about it that you could tell? 
A. He couldn't seem to collect himself. He was ill 
at the time, or had been very ill. I think at the 
time he had these tubes in his side. 

Q. He still had the tubes in his side? A. Yes, I 
imagine so. 
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Q. Where was he when he was staggering at 
the time 1 A. He was up at th~ club. 

Q. Had he been drinking there 1 A. I didn't 
.,;ee him drinking there. He came in as I was 
sitting down. 

Q. How long were you there with him 1 A. Oh, 10 
I talked to him maybe four or five minutes. He 
went on inside and sat down and I came on home. 

Q. What did you say to him 1 A. I told him to 
be a little careful. The man had been sick and 
I didn't like to see him going along that way. 

Q. You referred to him being drunk 1 A. To 
drinking and the shape he was in. 

Q. What did he say1 A. He said he hadn't 
been drinking very much and wasn't going to. He 20 
said he wasn't drinking anything but beer. 

Q. 'Well, was that sometime in April? A. I 
imagine so, because I got out of the hospital m 
April. 

Q. April, 1930, that is 1 A. 1930, yes, sir. 
Q. And it was up at the club? A. Yes, sir. 
Q. And where is that, Belmad A. Belmar. 

Mr. Markley: 
Mr. Leonard: 
Mr. Markley: 

Cross examine. 
No questions. 
With the exception of 

some medical testimony and testimony with 
respect to the X-rays that were produced 
by Dr. Reynolds, and the X-ray, the hos-
pital record which is to be submitted to me 
for examination, my case is practically 
closed. 

30 

40 
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Peter F. Ciimmings, clirect. 

RELATOR'S TESTIMONY IN REBUTTAL 

PETER F . CUMMINGS, recalled for relator. 

10 Direct examination by Mr. Leonard: 

20 

Q. Some one has testified to the effect that you 
were one evening at the home of Mr. Clausen; is 
that a fact? A. That was a fact. 

Q. Do you recall the date? A. It was just be-
fore my suspension, I think, the 14th of Decem-
ber. 

Q. vVere you on duty when you were there 1 A. 
I was not. 
Q. What were your hours of duty that day? A. 
Six in the morning till two in the afternoon. 

Q. What time were you at the Clausen house? 
A. At half past one the following night. 

Mr. Leonard: Cross examine. 

Cross examination by Mr. Markley: 

Q. What date was that f A. I think it was the 
:m 14th of December or just before my suspension. 

It was the 15th I was suspended. 
Q. Well, on the 14th of December you say you 

were on duty from when to when? A. Six in the 
morning till two in the afternoon. 

Q. Wasn't that the time that you went up to 
Irvington? A. Yes, that was the night of Clau-
sen's party. 

Q. On December 14th? A. Yes. 
40 Q. 19291 A. Yes. 
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Q. And you were sent to Irvington, weren't 
you, with a warrant for a man by the name of 
Harry Stout? A. Yes. 

Q. Another police officer went along with you '? 
A. Yes, sir. 

Q. vVho was that '? A. Johnnie Maloney. 10 
Q. What time did you return'? A. Ten o'clock 

that _night. 
Q. Ten o'clock that night? A. Yes, sir. 
Q. So you were on duty up till ten o'clock that 

night, weren't you'? A. Well, my hours were six 
to two, but we got back to headquarters ten o'clock 
that night. 

Q. Wasn't that the night that you were under 
the influence of liquor'? A. No, it was the night 20 
I had a couple of beers, and the chief said I was in 
the kitchen drunk, and I didn't take a drink, and I 
have got proof of it. 

Q. Isn't that the night that you couldn't get out 
of the car at the police station '? A. They said 
I couldn't. 

Q. And you finally did get out and come in 
staggering'? A. No, some one said they wanted to 
see me. 

Q. ,¥ asn 't it on April 13th- A. It ·was just 
before my suspension and I was suspended in De-
cember. 

Q. What explanation have you for April 15th, 
16th, 17th 18th and 23rd in not reporting to 
work'? A. That is what I told you I forgot. I 
don't know. 

Q. You were not home; the chief said he went 
to your home and you were not there, that you 
had not reported for work and that you were not 40 
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sick, according to him, during that time. What 
explanation have you got for your absence dur-
ing those five days 1 A. I don't remember that. 

Mr. Markley: That is all. 
Mr. Leonard: That is all. 

Report of Dr. Brothers, to be Considered as 
Testimony in Favor of Respondent Pur-
suant to Stipulation 

James H. Brothers, M. D. 
128 Broad Street 

Newark, N. J. 

Respondent: Borough of Belmar, New Jersey. 
Relator: Peter F. Cummings, 31 years old, 

single, 100 Parker Street, Freehold, New Jersey. 
Examination: December 7, 1930 at about 1 

P. M., at the home of his father at the above ad-
dress. 

Previous history: This man claims to have 
been on the police force of Belmar, New Jersey 
and to have suffered an attack of Pneumonia with 
a relapse which culminated in an Empyema which 
necessitated the removal of one rib in the left 
side, anterior axillary line and drainage. 

From his hospital chart, I see that he was in 
bed for seventeen days following this operation. 
He claims he has done no work since leaving the 
hospital with the exception that he has helped at 
times and is still doing so at the Dutch Treat 
Road Stand, near Freehold, which he claims his 

40 sister owns and runs. He says that he waits on 
customers for gas, etc. He admits that he has 
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had colds and has had a cough for some time, 
some of this time being prior to the attack of 
pneumonia. He, however, denies that he was 
short of breath before this illness and denies that 
he ever had anything seriously the matter with 
him up to that time. 

Present complaint: He claims he is short of 
breath, particularly on exertion and on going up 
and down stairs. He says that he has not at-
tempted to do anything excepting the work at the 
road stand. 

On arriving at his home, I had some difficulty 
in getting into the house and although he was 
apparently sitting in the window of the front 
room, he came back down stairs from upstairs for 
the examination, after I :finally did get in. He was 
fully dressed with the exception that he did not 
have anything on in the way of a coat or vest. On 
removing his clothing, I find that he has a scar 
about 2½" in length, the left chest, anterior axil-
lary line, which depressed and adherent to the 
underlying structures but through which there is 
no sign of hernia or cough. 

He was smoking a cigarette and admits -that he 
smokes eight or ten a day. ( Cigarette smoking is 
certainly against his having any aggravation of a 
lung condition from Pneumonia or the pus which 
was later removed). 

This man is thin although his ribs are fairly 
well covered. By thin I mean he is of that type of 
person; namely, one who will evidently never be 
very fat. His face, neck and hands are tanned. 
His hands show the grimy marks and some cal-
louses such as are seen on a person who is work-
ing particularly with their hands. 

10 

20 

:30 

40 



10 

40 

134 

Report of Dr. Brothers. 

Examination of his lungs show that they pre-
sent a normal percussion note. Vocal fremitus is 
normal and there is no sign of any cavity forma-
tion and no sign of any active T. B., at this time. 
(I do not believe this man ever has had a real 
active T. B.). The left side of his chest is slightly 
smaller than the right, this being due to his recent 
illness and the operation. He also has a tendency 
to hold his right shoulder higher than the left. 
Motion of his back and elbows are normal and he 
is in possession of his normal faculties, answering· 
questions readily and quickly, and his cerebration 
is accurate and to the point. 

The left lung which was the seat of this inf ec-
tion has practically expanded to the normal dis-
tance. The amount which it has not recovered in 
expansion is almost negligible when comparison 
is made with the other side. There are no flat 
areas to be demonstrated and my opinion is that 
this man has recovered from his pneumonia and 
the empyerna in that this is no longer · embarras-
sing him unless it is true, which point I do not 
fully believe that the scar is very tender. The 
scar from this operation may be tender but not 
extremely so in my opinion. 

This man's principal trouble at this time is an 
Asthma. ( This, of course, did not come from his 
Pneumonia but is a disease of itself). He is short 
of breath and wheezes on going up and down 
stairs. His chest presents the typical signs of an 
asthmatic patient; namely, it is a typical music 
box. The signs are worse posterior and in the 
anterior Apices. His complaint that he could not 
go up and down stairs was tested by me in that I 
had him go up fairly rapidly and down, from the 
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first to the second floor of his home, one time 
directly after the other. His pulse rate was 96 
per minute before the test and it was only 102 
per minute after the test, showing that his heart 
is adequate for such exercises and that the rate 
does not increase beyond the normal limits for 
exercise. He, however, was wheezing after this 
test was made but this is due to the embarrass-
ment of a slight increase in his blood pressure 
from the exercise which further ciogged his lungs, 
which are, as stated, the seat of this Asthma. 

His skin is fairly clear. His throat is red, being 
of the chronic type which may be the result of 
cigarette smoking. His teeth are in terrible con-
dition and their removal might aid, somewhat, his 
Asthma by removing an embarrassing focal in-
fection. With their removal, his system would 
have less to combat. He has one external hem-
orrhoid which is not occasioning him any trouble. 
The tip of his coccyx tends to be of the split type. 
This is not, however, complete and in any event 
it is a congenital defect and has nothing to do 
with his occupation as policeman. 

This man is recovered, as stated above, from his 
Pneumonia and the pus that resulted from it. He 
is recovereq. in my opinion, from the operation 
which was necessary to drain this pus from his 
chest cavity. He is suffering now from an 
Asthma which has nothing to do with Pneumonia 
or pus that was removed from chest cavity. The 
Asthma is a separate entity and is a disease. He 
denies that it existed prior to his Pneumonia but 
I do not believe this, in that the doctor who treated 
him at Belmar stated, on testimony, that this man 
suffered from many colds for several years prior 

JO 
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to his pneumonia and that these colds appeared 
to be a continuation one of the other rather than 
separate fresh ones. Undoubtedly, this man 
suffered at that time from Asthma and it was mis-
taken for a bronchial cold. This thought is also 
supported by the fact that he had a cough most 
of the time during this period. He did have this 
cough from an Asthma and would not necessarily 
have to have a cold if the asthma was present. 
The Asthma, of course, might predispose him to 
colds more than a normal person would be pre-
disposed. He has at this time, as evidence of the 
Asthma in the quiet state; namely, when not ex-
erting himself, a hacking loose cough which with -
out examination might make an observer think 
that he was suffering from Tuberculosis. This 
cough, however, is typical of the Asthma subject. 

His blood pressure is 122-76 which is again 
typical of Asthma, in that they usually have a 
]ow pressure. 

He admitted that he is worse in changes of 
weather such as from cold to warm and warm to 
cold, and he also notices that his condition is 
materially worse if a cold breeze blows on his 
chest. This, again, is typical of Asthma. This 
man is not suffering at this time, in my opinion, 
from anything due to his occupation but is suffer-
ing from a disease which is seen in many people 
not exposed to the elements whatsoever and it is 
not necessary to have such an exposure to suffer 
from Asthma. 

JAMES H. BROTHERS, M. D. 

P. S. This man is capable of doing some sort. 
of work at this time. The work, of course, should 
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be of a character which would not expose him to 
too radical changes in temperature because these 
weather changes would tend to give him acute 
embarrassment due to his underlying Asthmatic 
condition. I have had several Asthma patients 
who continued their occupations more or less 10 
without material discomfort. One that I am 
thinking of in particular is following his trade of 
Lino-type operator for one of the large news-
papers in Newark. He does of course, have days 
when the weather changes is extreme where he 
has more or less acute attacks which necessitates 
his laying off for a day or so until the spasm in 
his lung tissues has subsided. This man is capable 
of many occupatio.ns in my opinion. 

J. H.B. 

Exhibit Rel. 4 

Belmar, N. J., May 17th, 1930. 

Belmar Pension Commission, 

Gentlemen: 

I hereby apply for retirement on pension from 
the Belmar Police Dept. as provided for in Sec-
tion 2, Chapter 160 of the Laws of 1920. 

Will appear for examination by Police Physi-
cian at any time that may be convenient to you. 
Thanking you, 

Yours very truly, 

20 

30 

PETER F. CUMMINGS. 40 
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Exhibit Rel. 5 

Freehold, N. J., June 12, 1930. 

Mr. George Swain, Secretary, 
Pension Fund Commission, 

Belmar, N. J. 

Dear Mr. Swain: 

On May 17th, 1930, I sent a letter addressed to 
the Pension Fund Commission, Belmar, N. J. As 
I have received no reply I assume the le_tter went 
astray and am therefore enclosing a copy of same 
herewith. 

Will you please take the matter up with the 
other two Pension Fund Commissioners and let 
me know if I am following the proper course in 
applying this way. I assure you I will greatly 
appreciate any help you may be able to give me. 
With kind regards, 

Yours very truly, 

PETER F. CUMMINGS, 
· 100 Parker St., 

Freehold, N. J. 
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Exhibit Rel. 6 

Freehold, N. J., May 17th, 1930. 

Belmar Pension Fund Commission, 

Gentlemen: 

I hereby apply for retirement on pension from 
the Belmar Police Dept. as provided in Section 2, 
Chapter 160 of the Laws of 1920. 

Will appear for examination by Police Physi-
cian at any time that may be convenient to you. 
Thanking you, 

Yours very truly, 

PETER F. CUMMINGS, 
100 Parker St., 

Freehold, N. J. 

Exhibit Rel. 8 

BOROUGH OF BELMAR, NEW JERSEY, 

10 

20 

~o POLICE DEPARTMENT, JANUARY lsT, 1929. 

Raymond Stines Married No children Age 
26 at 1929 

Entered Department July 1926. 
Peter F. Cummings Not married Age 30 at 

1929 
Entered Department 1924. 
John Maloney Not married Age 29 at 1929 
Entered Department 1926. 

40 
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Charles Bennett Married 1 child Age 37 at 
1929 

Entered Department Jan. 1926. 
\iVinslow M. Brackett Married No children 

Age 55 at 1929 
Entered Department Jan. 1, 1929. 
Spencer Clausen Married 2 children . Age 

25 at 1930 
Entered Department 1930. 
Isola Age 23 Not married 
Entered Department 1929 

SPECIALS ON DESK DUTY. 

20 William K. Burger, Married All children over 

40 

16 Age 69 at 1929 
Entered Department 1912. 
George L. Bearmore Married All children 

over 16 Age 69 at 1929 
Entered Department 1926. 
Samuel Newman Married No children Age 

54 at 1929 
Entered Department 1925. 
John Voget Married All children over Hi 

Age 57 at 1929 
Entered Department 1927. 
vVm . . J. Briden, Not married Age 27 at 1930 
Entered Department 
Measure Oliver Not married Age 23 at 1930 
Entered Department 1930. 
Paul Capabianco Age at 1930 
Entered Department 1930. 
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Exhibit Rel. 9 

BOARD OF COMMISSIONERS 

BOROUGH OF BELMAR, N. J. 

January 7, 1930. 10 
Mr. George W. Swain, Secretary, 

Police Pension Fund, 

Belmar, New Jersey. 

Dear sir: 

I am enclosing herewith certified copies of reso-
lutions passed by the Board of Commissioners of 
the Borough of Belmar, at their meeting held 
January 1, 1930, covering all appointments in the 
Police Department for the year. 

These men so appointed, I understand, are 
eligible for pension and that I am obliged to de-
duct two per cent from their monthly salaries, and 
place such monies withheld, in the Police Pension 
Fund. 

For your further information I wish to state 
that the amount in the Police Pension Fund ac-
count as of December 31st, 1929, is $433.36. These 
funds come from the following· sources : 

Peter F. Cummings, 
Charles Bennett, 
John Maloney, 
Raymond Stines, 
Borough of Belmar, 
Int. on Savings account 

$36.00 
36.00 
36.00 
36.00 

288.00 
1.36 

Total, $433.36 

Yours very truly, 

Borough of Belmar, 

J. A. JOECK; 
Treasurer. 

20 

30 

40 
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Exhibit Res. 1 

BELMAR POLICE DEPARTMENT. 

July 3rd, 1930. 

10 Mr. Peter F. Cummings, 
100 Parker St., Freehold, N. J. 

My dear sir: 

The Police Pension Commissioners of Belmar 
have received from the Board of Commissioners 
of the Borough of Belmar a statement of your 
status as an officer in the Police Department. 

We are advised that you were suspended from 
20 the Police :F'orce for conduct unbecoming an officer 

and that you were not disabled in the performance 
of your duties. 

We are advised further by the Commissioners 
that they are ready and waiting to grant you a 
hearing on the charges against you and will do so 
when you present a physician's certificate indicat-
ing that you are in the proper physical condition 
to appear before them to be heard on the charges. 

w·hen this shall have been done and a report 
•.>() 
0 is made by the B_orough Commissioners to the 

40 

Pension Fund Commissioners we will then give 
your appeal for a pension consideration. 

Respectfully yours, 

Police Pension Board Commissioners, 

GEO. W. S'WAIN, 
Secretary. 
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Exhibit Res. 2 

WILLIAMS & LEONARD, 

12 Broad Street, 

Red Bank, New Jersey. 10 

August 5, 1930. 

RE: APPLICATION OF PETER F. CUMMINGS. 

Policemen's Pension Commission, 

Belmar, 

New Jersey. 

Gentlemen: 

On May 17, 1930, Peter F. Cummings, an officer 
of the Belmar Police Force, made application for 
a pension. He received no word from the Com-
mission until July 30, 1930, at which time, by let-
ter, he was advised that after some action on the 
part of the Borough Commissioners, the Pension 
Commissioners would give the appeal considera-

20 

tion. :m 
The Pension Act calls for immediate action by 

the Pension Board upon receiving application, 
and we are writing to advise you that unless the 
Pension Board proceeds forthwith in accordance 
with the statute, we shall be obliged, in Mr. Cum-
mings' behalf, to apply for a peremptory writ of 
mandamus. 

Very truly yours, 

LESTER C. LEONARD. 
40 
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Exhibit Res. 3 

BELMAR POLICE DEPARTMENT. 

DAILY REPORT. 

Aug. 14th, 1930. 

Mess. Williams and Leonard, 
12 Broad St., Red Bank, N. J. 

Dear sirs: 

In reply to your note of Aug. 5th, 1930, in the 
Peter F. Cummings matter would say, that our 
Police Pension Board applied to the Boro Com-
missioners for a statement as to the status of Mr. 
Cummings in his connection with the Police Dept. 
The following communication was received in re-
ply to our enquiry. 
Police Belmar Pension Commission 
Dear sirs: 

Peter F. Cummings was suspended from the 
Police Force because of conduct unbecoming an 
officer also that he was not disabled in the per-
formance of his duties. Charges have been pre-
ferred against him and just as soon as Mr. Cum-
mings will produce a physician's certificate certi-
fying that he is ready and in a physical condition 
to hear the charges that have been pref erred 
against him the Board of Commissioners of Bel-
mar will be glad to meet with him at any time. 

Very truly yrs, 

Commissioners Borough of Belmar, 
per J. A. JOECK, 

Boro Clerk. 
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Therefore no action can be taken upon his appli-
cation for a pension. 

Very respy yrs, 

Police Pension Board of Belmar, 
G. W. SWAIN, Secy. 10 

Exhibit Res. 4 

Borough of Belmar, New Jersey. 

State of New Jersey, ( 
County of Monmouth, ) ss.: 

I do solemnly swear ( or affirm) that I will sup-
port the Constitution of the United States and the 
Constitution of the State of New Jersey, and that 
I will faithfully, impartially and justly perform 
all the duties of the office of Patrolman on part 
time of the Borough of Belmar, according to the 
best of my abilities and understanding. So help 
me God. 

PETER C. CUMMINGS 

Sworn to before me this 22nd 
Day of Feby 1929. 

J. A. JoEcK, 
Borough Clerk. 

20 

30 

40 
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Exhibit Res. 5 

BOROUGH OF BELMAR, NEW JERSEY, 

OFFICE OF THE CHIEF OF POLICE . 

Belmar, N. J., Dec. 15th, 1929. 

Mr. Peter Cummings, 
Belmar, N. J. 

Dear sir: 

Take notice that on and after today you are sus-
pended for one week ( seven day) from this date. 
Charges are neglect of duty and conduct unbe-

20 commg an officer. 

Very truly, 

WINSLOW M. BRACKETT, 
Chief of Police. 

Exhibit Res. 6 

:-m ORDINANCE NO. 158, BOROUGH OF 
BELMAR, N. J. 

SALARIES AND WAGES. 

An Ordinance to amend an ordinance entitled 
'' An Ordinance to fix the Salaries and Wages of 
Various Officials, Clerks and employees.'' 

40 Passed and approved March 14th, 1922. 
Be it ordained by the Council of the Borough 

of Belmar that, 
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1. Sec. 3 (b) be amended to read as follows: 
'' Service Superintendent, one thousand eight 
hundred dollars ($1,800.00) per annum." 

Sec. 3 ( d) be amended to read as follows: 
'' Policeman on part time, one hundred and 
twenty-five dollars ($125.00) per month." 10 

Sec. 3 ( e) be vacated and the following inserted 
in lieu thereof: '' Office of Chief of Police on part 
time is hereby created at a salary of one hundred 
and :fifty dollars ( $150.00) per month.'' 

2. That this ordinance shall take effect when 
passed and published according to law. 
Passed: January 29, 1924. 
Approved: January 29, 1924. 

Attest: ,JOSEPH MAYER, 
Mayor. 

Fred V. Thompson, M.D., 
Borough Clerk. 

The above ordinance was passed as to its third 
and final reading on January 29, 1924. 

FRED V. THOMPSON, M. D. 
Borough Clerk. 

20 

40 



10 

20 

148 

Exhibits. 

Exhibit Res. 7 

ORDINANCE NO. 137, 

BORO OF BELMAR, N. J. 

SALARIES AND w AGES. 

AN ORDINANCE TO FIX THE SALARIES 
AND WAGES OF VARIOUS OFFICIALS, 
CLERKS AND EMPLOYEES. 

Be it ordained by the Council of the Borough of 
Belmar: 

1. That from January 1, 1922 the salaries of 
the following officers shall be not to exceed the 
sums herein respectively named. 

(a) Borough Manager one thousand six hun-
dred and eight dollars ($1,608.00) per annum. 

(b) Borough Clerk, nine hundred dollars 
($900.00) per annum. 

BO (c) Solicitor, four hundred dollars ($400.00) 

40 

per annum. 

( d) Collector, seven hundred dollars ( $700.00) 
per annum. 

(e) Treasurer, eight hundred dollars ($800.00) 
per annum. 

(f) Assessor, five hundred dollars ($500.00) 
per annum. 
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(g) Recorder, one hundred and :fifty dollars 
($150.00) per annum. 

(h) Overseer of Poor, :fifty dollars ($50.00) 
per annum. 

(i) Auditor, one hundred dollars ($100.00) per 10 
annum. 

(j) Purchasing Board one dollar ($1.00) per 
annum. 

2. The salaries of all officials shall be in lieu of 
all fees. 

3. That from January 1, 1922 the salaries or 
wages of the following clerks and employees shall 20 
be not to exceed the sums herein respectively 
named. 

(a) Accountant one hundred and :fifty dollars 
($150.00) per annum. 

(b) Service Superintendent one thousand :five 
hundred dollars ($1,500.00) per annum. 

(c) Policeman on full time one dollar ($1.00) 
per annum. 

( d) Policeman on part time one hundred dol-
lars ($100.00) per month. 

( e) Police Reserve on active duty twenty :five 
dollars ($25.00) per annum. 

(f) Fireman on active duty twelve dollars 
($12.00) per annum. 

(g) Fire Reserve on active duty one dollar 
($1.00) per annum. 40 
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(h) Fire Engineer one hundred twenty dollar8 
($120.00) per annum. 

( i) Water Superintendent one thousand three 
hundred twenty dollars ($1,320.00) per annum. 

(j) Water ·vv orks Engineer one thousand 
three hundred twenty dollars ($1,320.00) per an-
num. 

(k) Water Works Firemen one hundred dol-
lars ($100.00) per month. 

(1) All employees not specifically mentioned 
one hundred dollars ($100.00) per month. 

4. That in addition to the salaries and wages· 
20 herein provided, additional compensation may be 

granted as provided by law. 

5. No compensation for any service rendered 
shall be due or paid in excess of such sums as shall 
have been appropriated by the Council applicable 
for such service. 

6. All ordinances or parts of ordinances in-
consistent with this ordinance are hereby re-

:m pealed. 

7. This ordinance shall take effect when pub-
lished according to law. 

Passed: March 14, 1922. 
Approved: March 14, 1922. 

Attest: 
WILLIAM B. BAMFORD, 

Mayor. 
40 

FRED V. THOMPSON, 

Borough Clerk. 
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The foregoing ordinance was passed as to its 
third and final reading on March 14, 1922. 

FRED V. THOMPSON, 
Borough Clerk. 

Exhibit Res. 8 

BOROUGH OF BELMAR, N. J. 

OFFICE OF THE BOROUGH CLERK. 

July 2, 1930. 
(copy) 

Mr. George W. Swain, secretary, 
Belmar Police Pension Commission, 
Belmar, N. J. 

Dear sir: 

This is to acknowledge receipt of your commu-
nication of July 1st, 1930 to the Board of Com-
missioners of the Borough of Belmar relative to 
Peter F. Cummings. 

They requested me to notify you that Peter F. 
Cummings was suspended from the Police force 
for conduct unbecoming an officer, also that he 
was not disabled in the performance of his duties. 

Charges have been preferred against him and 
just as soon as Mr. Cummings will produce a Phy-
sician's certificate certifying that he is ready and 
in physical condition to hear the charges that have 
been pref erred against him the Board of Com-

10 

20 

40 
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missioners will be glad to meet with him at any 
time. 

Yours very truly, 

Borough Clerk. 

July 1, 1930. 

To the Board of Commissioners 
of the Borough of Belmar, N. J. 

Joseph Mayer, Mayor. 

Thomas S. Dillon, Dept. Rev. & Finance. 
Thomas D. Joeck, Dept. Highways, Parks & 

20 Public Buildings. 

40 

Gentlemen: 

A resolution was passed at a meeting of the 
Police Pension Board held June 30th, 1930 that 
the following communication received on or about 
May 18th, 1930 be made known to you. The com-
munication is from Peter F. Cummings (police 
officer.) 

Belmar, N. J., May 17; 1930. 

Belmar Pension Commission. 

Gentlemen:-

I hereby apply for retirement on pension from 
the Belmar Police Department as provided for in 
S~ction 2 Chapter 160 of the Laws of 1920. Will 
appear for examination by Police Physician at 
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any time that may be convenient to you, thanking 
you 

Yours very truly, 

PETER F. CUMMINGS. 

Before acting upon this appeal it will be neces-
sary for our Board to receive from you the status 
of said Cummings as an officer in the Police De-
partment, may we have the Status 1 

Very respectfully yours, 

Police Pension Board of Belmar, 
GEORGE W. SWAIN, 

Secretary. 

Exhibit Res. 9 

BOARD OF COMMISSIONERS, 

BOROUGH OF BELMAR, NEW JERSEY. 

OFFICE OF BOROUGH CLERI{. 

July 2, 1930. 

Mr. George W. Swain, Secretary, 
Belmar Police Pension Commission, 
Belmar, N. J. 

Dear sir: 

This is to acknowledge receipt of your commu-

10 

20 

nication of July 1st, 1930 to the Board of Commis- 40 
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sioners of the Borough of Belmar relative to 
Peter F. Cummings. 

They requested me to notify you that Peter F. 
Cummings was suspended from the Police force 
for conduct unbecoming an officer, and also that 
he was not disabled in the performance of his 
duties. 

Charges have been preferred against him and 
just as soon as Mr. Cummings will produce a Phy-
sician's certificate certifying that he is ready and 
in physical condition to hear the charges that have 
been pref erred against him the Board of Com-
missioners will be glad to meet with him at any 
time. 

Yours very .truly, 

J. A. JOECK, 
Borough Clerk. 

Order Allowing Peremptory Writ 

(Entered 1\farch 6, 1931) 

A Rule to Show Cause having been granted in 
the above entitled matter by a Justice of the Su-
preme Court at Chambers, pursuant to the statute 
in such case made and provided; and the matter 
coming on to be heard on the return thereof by 
the said Justice in the presence of Lester C. 
Leonard, attorney of relator and Joseph Silver-
stein, attorney of respondent, and Edward A. 
Markley, of counsel for respondent. 

And the Court having heard the arguments of 
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counsel therein, and having duly considered the 
same; and it appearing that Peter F. Cummings, 
the relator, a member of the police department of 
the Borough of Belmar, desiring to retire there-
from by reason of injury or disease duly made in 
writing an application to the Policemen's Pension 
Commission of said Borough for such retirement; 
but notwithstanding, said" Pension Commission 
failed to call to its or their assistance the aid of 
the surgeon or physician representing either the 
police or fire department of said Borough as pre-
scribed by an act entitled '' An Act providing for 
the retirement of policemen and firemen of the 
police and fire departments in municipalities of 
this State, including all police officers having su-
pervision or regulation of traffic upon county 
roads, and providing a pension for such retired 
policemen and firemen and members of the police 
and fire departments, and the widows, children 
and sole dependent parents of deceased members 
of said departments" (L. 1920, c. 160, p. 324) as 
amended; 

It is, on this bi/. day of ~ u..d 193 , · , 
ORDERED that a peremptory writ of mandamus is-
sue out of and under the seal of the Supreme 
Court of Judicature of the State of New Jersey 
directing the said Policemen's Pension Commis-
sion of the Borough of Belmar to call forthwith 
to its or their assistance the aid of the surgeon 
or physician representing either the police or fire 
department of said Borough pursuant to the 
statute aforementioned in such case made and 
provided to the end that said Pension Commis-
sion may consider the application for said retire-

10 

20 

30 

40 
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ment and arrive at a decision in accordance with 
the procedure prescribed by said statute; 

And it is FURTHER ORDERED that in the event the 
respondent desires to appeal to the Court of Er-
rors and Appeals the pleadings may be molded so 
as to permit a final judgment to enter; 

And it is FURTHER ORDERED that costs be taxed 
against the respondent. 

Let this Rule be entered in the minutes. 

J. L. BODINE, 
J. S. C. 

Order to Mould Pleadings 
(Entered April 20, 1931) 

The above entitled cause having been heard on 
verified petition for mandamus and a rule to show 
cause having been granted thereunder and testi-
mony being taken pursuant to the order of the 
Court, and the Court having allowed a peremp-
tory writ of mandamus and application now being 

~O made to the Court by Edward A. Markley, coun-
sel for respondent, counsel for relator consent-
ing thereto to vacate the peremptory writ of man-
damus and to allow an alternative writ of manda-
mus and to so mould the pleadings as to permit 
an appeal of the judgment of this Court; 

It is on this 20th day of April, 1931, ORDERED 

that counsel for the respondent prepare an alter-
native writ of mandamus so framed as upon de-

40 murrer there to present the identical questions 
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decided by this Court upon the said rule to show 
cause, · and that the same be prepared and filed 
within ten days from the date of this order and 
that upon filing said writ and a demurrer thereto, 
judgment may be entered overruling the demur-
~; @d ro 

It is FURTHER ORDERED that if counsel for the re-
spondent and relator cannot agree upon the form 
of said pleadings that they apply to this Court 
for the settlement of the same. 

By the Court, 

On motion of 

J. L. BODINE, 
J. S. C. 

EDWARD A. MARKLEY, 
Attorney for Respondent. 

I consent to the entry of the above order. 

LESTER C. LEONARD, 
Attorney for Relator. 

Alternative Writ of Mandamus 

(Filed April 20, 1931) 

New Jersey, ss. : 

The State of New ,Jersey to Policemen's Pension 
Commission of the Borough of Belmar, a Mu-
nicipal Corporation of the State of New ,Jer-
sey, GREETING: 

20 

40 
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1. Whereas at the times hereinafter mentioned, 
there was duly adopted by referendum by the Bor-
ough of Belmar, a municipal corporation of the· 
State of New Jersey and in force therein, an act 
entitled '' An act providing for the retirement of 
policemen and firemen of the police and fire de-
partments in municipalities of this State, includ-
ing all police officers having supervision or regu-
lation of traffic upon county roads, and providing 
a pension for such retired policemen and firemen 
and members of the police and fire departments, 
and the widows, children and sole dependent 
parents of deceased members of said depart-
ments," (P. L . 1920, Chapter 160, p . 324), which 
act has been amended since its enactment in 1920. 

2. Section 2 of said act provides : 

"Any member of such police ·or fire de-
partment who shall have received perma-
nent disability in the performance of his 
duty, shall, upon certificate of the surgeon 
or physician of the police or fire depart-
ment, or other physician designated for 
that purpose by the pension commission, be 
retired upon a pension equal to one-half 
of his salary at the time of his retirement ; 
where, however, a person being a member 
or employee of the police or fire depart-
ment shall desire to retire by reason of in-
jury or disease, said person shall make ap-
plication in writing to the pension commis-
sion for such retirement, whereupon the 
pension commission shall call to their as-
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sistance the aid of the surgeon or physician 
representing either the police or fire de-
partment, and the person making the ap-
plication may likewise call to his aid a regu-
larly licensed and practicing physician or 
surgeon. The president of the board of 10 
pension commissioners is authorized to ad-
minister oaths to said physicians or any 
other person called with respect to the mat-
ter before the commission shall determine, 
by resolution, whether said person is en-
titled to the benefits of this act. In case the 
two physicians called as hereinbefore pro-
vided fail to agree upon the physical con-
dition of the applicant, then the pension 
commission may call a third disinterested, 20 
licensed and practicing physician and sur-
geon, and the determination of a majority 
of said three physicians, who being first 
duly sworn in the case, shall be reduced to 
writing and signed by them, and the pen-
sion commission shall consider the same in 
arriving at their decision.'' 

3. On May 17th, 1930, the relator, Peter 
Cummings, sent to the respondent the following :m 
letter: 

"Belmar, N. J., 

May 17th, 1930. 

Belmar Pension Commission. 

Gentlemen: 

I hereby apply for retirement on Pen- 40 
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sion from the Belmar Police Dept. as pro-
vided for in Section 2; Chapter '160' of 
the Laws of 1920. 

Will appear for examination by Police 
Physician at any time that may be con-
venient to you, thanking you 

Yours very truly, 

PETER F. CUMMINGS" 

4. Notwithstanding said letter the respondent 
failed to call to its or their assistance the aid of 
the surgeon or physician representing either the 
police or fire departments of said Borough of 
Belmar. 

20 vVe therefore, being willing that due and speedy 

80 . 

justice should be done in this behalf, command 
and strictly enjoin you that immediately after the 
receipt of this writ, you do call forthwith to your 
assistance the aid of the surgeon or physician rep-
resenting either the police or fire department of 
said borough to the end that you may consider 
the application for said retirement and arrive at 
a decision in accordance with the procedure pro-
scribed in said statute or cause •to us of the con-
trary therefore signify, lest in your · default com-
plaint should come to us repeated; and how you 
shall execute this, our command, certify to our 
justices of our Supreme Court of Judicature at 
Trenton on the fifth day of May next, together 
with this, our writ and this is nowise omit at your 
peril. 

WITNESS, WILLIAM A. GuMMERE, chief justice 

40 
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of our Supreme Court of Judicature, at Trenton, 
this 20th day of April, 1931. 

FRED L. BLOODGOOD, 
Clerk. 

LESTER C. LEON ARD, 

Attorney for Relator. 

Demurrer 

(Filed April 20, 1931) 

And the said respondent comes and says that 
it should not be compelled to call to its assistance 
the aid of the surgeon or physician representing 
either the police or fire departments of the Bor-
ough of Belmar to the end that he may consider 
the application for retirement of the relator as 
by said writ said respondent is commanded to do, 
because it says that the matters contained in the 
said writ in manner and form as the same are 
stated and set forth are not sufficient in law for 
the said relator to have or maintain his afore-
said writ of mandamus against it and that it is not 

10 

20 

bound by the law of the land to obey the com- BO 
mand of said writ of mandamus to call to its as-
sistance the aid of the surgeon or physician rep-
resenting either the police or fire department of 
said Borough to the end that it may consider his 
application for said retirement as by said writ 
it is commanded to do; and the said respondent, 
according to the form of the statute in such case 
made and provided, state and declare to the Court 
here tl;te following causes of demurrer to the said 
writ of mandamus, that is to say: 40 
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1. The' relator was suspended from the police 
force because of conduct unbecoming an officer, 
which suspension occurred prior to December 
28th, 1929. Charges were pref erred against the 
said relator and he was advised that he would 
be granted a hearing on said charges when he 
was in sufficiently good physical condition to ap-
pear for hearing and trial. Relator failed to ap-
pear for hearing and trial. 

2. The relator was not employed as ·a regular 
officer of the police force during the year 1929 but 
was a patrolman on part time up to the time of 
his suspension. 

3. The relator had no tenure of office and 
therefore could be ' relieved of his duties as a part 
time officer at any time without hearing. 

4. The relator was not a member of the police 
force of the Borough of Belmar at the .time he 
sought a pension. 

5. The relator did not receive permanent dis-
ability in the performance of his duty as a mem-
ber of the police department of the Borough of 
Belmar. 

EDWARD A. MARKLEY, 
Attorney for Respondent. 

Served April 13th, 1931. 
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This matter being opened to the Court by Les-
ter C. Leonard, attorney for relator; 

Whereupon all and singular the premises 
aforesaid · being seen and it appearing to . the 
Court here that the alternative writ of mandamus 
by said relator presented and by the said re-
spondent demurred to, is good and sufficient in law 
and that the demurrer thereto is not well taken 
and that judgment be entered in favor of Peter 
F. Cummings, relator, against Policemen's Pen-
sion Commission of the Borough of Belmar, re-
spondent. 

By the Court, 

J. L. BODINE, 
J. S. C. 

Order to File Pleadings 

(Entered April 20, 1931) 

The above entitled cause having been heard on 

10 

20 

verified petition for mandamus and a rule to show 30 
cause having been granted thereunder and testi-
mony having been taken, pursuant to the order of 
the Court and the Court having allowed a per-
emptory writ of mandamus and application hav-
ing been made to the Court by Edward A. Mark-
ley, counsel for respondent and Lester C. 
Leonard, counsel for relator consenting thereto 
to vacate the peremptory writ of mandamus and 

40 
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to allow an alternative writ of mandamus and to 
so mould the pleadings as to permit an appeal of 
the judgment of this Court; and further applica-
tion now being made to file the pleadings as 
moulded pursuant to the order of this Court; 

It is on this 20th day of April, 1931, ORDERED 

that counsel for the respondent file with the Clerk 
of this Court within ten days of the date hereof, 
order to mould pleadings, alternative writ of man-
damus, demurrer to alternative ·writ of man-
damus and rule overruling demurrer and entering 
judgment. 

J. L. BODINE, 
J. S. C. 

Stipulation re Moulding of Pleadings 

(Filed April 20, 1931) 

It is stipulated and agreed between counsel for 
the parties in the above entitled action that no 
technical advantage is to be taken of either coun-

:30 sel or either party in this case on the pleadings 
as moulded. It is stated and agreed to between 
the attorneys that the pleadings were moulded 
in the form as filed for the purpose of having a 
judgment entered from which the respondent may 
appeal to the Court of Errors and Appeals. The 
pleadings as now moulded are the result of an 
honest attempt on the part of the attorneys for 

40 



163 

Stipulation re Testimony 

both parties to so mould the pleadings that an ap-
peal may be taken. 

LESTER C. LEONARD, 
Attorney for Relator. 

EDWARD A. MARKLEY, 10 
Attorney for Respondent. 

Stipulation re Testimony 

(Filed April 20, 1931) 

It is hereby stipulated by and between the 
attorneys of the parties that the testimony taken 
under the rule to show cause for mandamus and 
the written report of physical examination made 
by Dr. James H. Brothers, are to be considered 
as taken under the alternative writ of mandamus 
herein and both are to be considered by the Court 
of Errors and Appeals in determining whether or 
not the judgment of the Supreme Court is to be 
affirmed. 

Dated, April 10, 1931. 

LESTER C. LEONARD, 
Attorney of Relator. 

ED"W ARD A. MARKLEY, 
Attorney of Respondent. 

20 

40 



20 

40 

To: 

166 

Notice of Appeal 

(Filed April 20, 1931) 

LESTER C. LEON ARD, EsQ., 
Attorney of Relator. 

PLEASE TAKE NOTICE that the Policemen's Pen-
sion Commission of the Borough of Belmar, re-
spondent, appeals to the Court of Errors and 
Appeals in the last resort in all causes from the 
whole of the judgment entered in this cause. 

EDvVARD A. MARKLEY, 
Attorney for Respondent. 

Served April 13th, 1931. 

Grounds of Appeal 

(Filed April 20, 1931) 

NEW JERSEY COURT OF ERRORS 
AND APPEALS 

The appellant states the following grounds of 
appeal: 

The Supreme Court erred in holding that 
a peremptory writ of mandamus should issue 

1. Directing the Policemen's Pension Com-
mission of the Borough of Belmar to call 
forthwith to its or their assistance the aid of 
the surgeon or physician representing either 
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the Police or Fire Department of said Bor-
ough to the end that said Pension Commission 
may consider the application of the relator 
for retirement. 

2. As there was no evidence that the re-
lator was a member of the Police Department 
of the Borough of Belmar at the time he ap-
plied for retirement. 

3. As there was no evidence that the re-
lator was a member of the Police Department 
of the Borough of Belmar at the time he 
claims be became disabled. 

4. As there was no evidence that the re-
lator received permanent disability in the 
performance of his duty as a member of the 
Police Department of the Borough of Belmar. 

5. As the evidence showed that the relator 
was not employed as a regular officer of the 
police force of the Borough of Belmar during 
the year 1929 but was a patrolman on part 
time up to the time of his suspension. ' 

10 

20 

6. As the evidence showed that the relator :30 
had no tenure of office and, therefore, could 
be relieved of his duties as a part time officer 
at any time without hearing. 

7. As the evidence showed that the relator 
is not now and never was permanently dis-
abled. 

8. As there is no evidence that the relator 
40 
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is or was at any time permanently disabled. 

9. As the evidence showed that the relator 
was suspended from the Police Department 
of the Borough of Belmar because of conduct 
unbecoming an officer which suspension oc-
curred prior to December 28, 1929, the date 
when the relator claims he became perma-
nently disabled. 

10. As the testimony of the respondent 
contradicted the testimony of the relatot 
on material questions. 

11. As there was no evidence that the re-
lator . duly applied for a retirement to the 
Policemen's Pension Commission of the 
Borough of Belmar. 

12. As the evidence showed that charges 
were preferred against the relator and he 
was advised that he would be granted a hear-
ing on said charges when he was in suffi-
ciently good physical condition to appear for 
hearing and trial. The evidence further 
showed that relator failed to appear for hear-
ing and trial. 

13. As Justice Bodine, sitting alone, had 
no jurisdiction to order that a peremptory 
writ of mandamus issue out of and under the 
seal of the STipreme Court of judicature of 
the State of New Jersey directing the Police-
men's Pension Commission of the Borough 
of Belmar to call forthwith to its or their as-

40 sistance the aid of the surgeon or physician 
representing either the Police or Fire De-
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partment of said Borough to the end that said 
Pension Commission may consider the appli-
cation of the relator for retirement. 

14. As P. L. 1927, Ch. 210 which authorizes 
a Justice of the Supreme Court in term or 
vacation to allow writs of peremptory manda-
mus, is contrary to Article 6, Sections 1 and 
5 of the Constitution of the State of New Jer-
sey and, therefore, is unconstitutional and 
void. 

EDWARD A. MARKLEY, 
Attorney of Respondent-Appellant. 

Served April 13, 1931. 

[1095] 
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85 OCT.l 1931 

New Jersey Court of 
Errors and Appeals 

PETER F. CUMMINGS, 
Relator-Responclent. 

vs. 
POLICEMEN' S PENSION COi\DHS-

MISSION OF THE BOROUGI-I OF 
BELMAR, a Municipal Corpor-
ation of the State of Ne'IV 
Jersey, 

Respondent-Appellant. 

On 
Mandamus. 
On Appeal 
from 
Supreme 
Coiirt. 

. BRIEF OF RELATOR-RESPONDENT. 

FACTS. 

The relator, Peter F. Cummings, was stricken 
with pneumonia on the night of December 27th, 
1929, while under salary, on active duty, and in a 
police uniform of the Borough of Belmar. For 
nine weeks he lay in bed, part of the time in the 
hospital, losing in weight 48 pounds. 

He received from the borough his regular salary 
as policeman during his illness, and until April 
1930, when payments were stopped. He has never 
resumed his duties on the force since the pneu-
monia attack. 

Six weeks after the cessation of his salary, and 
on May 17th, 1930, Cummings made an application 
to the Policemen's Pension Commission for relief 
under Chapter 160 of P. L. 1920 (Ex. Rel. 4, p. 

l 



137), and receiving no answer renewed his applica-
tion on June 12th of the same year ( Ex. Rel. 5, p. 
138). 

Upon the Pension Commission's refusing to inau-
gurate the procedure directed by the Act, an appli-
cation was made for a writ of mandamus. On the 
return of the rule Mr. Justice Bodine after exam-
ining the depositions and hearing the arguments 
of counsel awarded a peremptory writ. The plead-
ings were thereafter moulded by consent in order 
to permit the present appeal. 

The borough urges numerous grounds for reversal 
under the four following points appearing in its 
brief: 

1. The relator was not entitled to apply 
for a pension under Section 2 of 
Chapter 160 of the Laws of 1920. 

2. The relator's legal right is in doubt 
and therefore no writ of mandamus 
should be allowed. 

3. A proper application was not made 
by the relator for a pension. 

4. Justice Bodin e's order for a peremp-
tory writ of mandamus should be re-
versed because Chapter 210 of the 
Laws of 1927 which authorizes a Jus-
tice of the Supreme Court to allow a 
peremptory ·writ of mandamus, is con-
trary to Article 6, Sections 1 and 5 
of the Constitution of New Jersey and 
is therefore unconstitutional. 

These points will be considered in their order. 

THE ISSUE. 
Apart from the question of jurisdiction now 

raised for the first time, the borough's grounds for 
reversal seem to be built almost entirely upon the 
erroneous assumption that before an applicant is 
entitled to a writ of mandamus he must make out 
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a case as would entitle him to an actual award of 
a pension by the statutory commission. 

The preliminary question raised on the applica-
tion for the writ was wlletber the pension commis-
sion in refusing to hear the applicant's case did not 
fail to perform the duty which the pension act, by 
the language 'shall call', makes mandatory. The 
assumption of tllat duty is all the writ herein di-
rects, and not bow the commission shall decide. 
The elaborate arguments of fact advanced by the 
borough in its brief migl1t well be addressed to the 
commission in opposition to an award, but whether 
Cummings is or is not entitled to an award bas lit-
tle bearing on his statutory right to present his 
facts to the only tribunal contemplated by the Act; 
i. e., the Pension Commission. His right to have 
these facts so considered is in no way shaken by the 
contention that if considered the facts would not 
justify an a,Yard. The Act recites that the facts 
are to be heard and considered by the Pension Com-
mission and not by the Supreme Court as the bor-
011gh now contends. 

The borough says in substance that the relator 
is not entitled to a pension award. Assuming but 
not admitting this to be so, it is no reason why he 
should be pre-judged and refused the statutory 
right to his clay in court before the commission. 
The bare right to be heard is quite different from 
the right to a pension. 'rhis distinction was ob-
served in S.i11i1nons v. Policemen/s Pensfon Oo11i-
missio11, of Deal, 8 JJ1., 408 at 409 where the court 
said: 

'for it will appear on a reading of the 
statute quoted above that the decision of 
the question whether the relator is en-
titled to a pension is committed to the 
pension commission, and all that the 
court should direct to be done is that the 
commission should proceed to consider 
the question in the manner provided by 
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the statute, which so far it seems to have 
refused to do.' 

POINT I. 

As to the Borough's Insistence That Relator Was Not 
Entiled to Apply for a Pension. 

The borough's first argument in this connection 
is that relator's petition for the writ is not suffi-
cient because no permanent disability is therein al-
leged. Suffice to say relator's application for the 
writ was predicated upon the Pension Commis-
sion's refusal to inaugurate the procedure set forth 
under the latter portion of Section 2. In this por-
tion the words 'permanent disability' do not oc-
cur. It was held in the Si11irnons Gase (supra) that 
Section 2, 'is properly to be divided into two parts' 
wherein two separate and distinct procedures are 
outlined. Cummings made his application under 
the second part, of which in the Sirnmons Gase it 
was said: 

'The procedure is that in such case such 
injured member desiring to retire makes 
application in writing to the commission, 
whereupon it is made the duty of that 
commission to call upon the police sur-
geon to make the examination and certi-
fy. Anticipating that such certificate 
may be adverse to the applicant, the sta-
tute further provides that the applicant 
himself may call in a regularly licensed 
physician and surgeon and if the two dis-
agree, then the pension commission is to 
call in a third disinterested surgeon, and 
a majority vote of the three, after they 
have been duly sworn, shall be reduced to 
writing and signed and laid before the 
commission, which body then is to pro-
ceed to take the testimony of the physi-
cians, or any other person, and to decide, 
after consideration of that testimony and 
of the written finding of the three physi-
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cians, whether the applicant is entitled to 
the benefits of the Act. 

'rlie above seems to be a clear cut alter-
native scheme of procedure and it is plain 
tltat the relator made his application un-
der the second portion of the section.' 

Never having chosen to proceed under the first 
part of the section there is no reason why the ap-
plicant in his petition for a writ should allege a 
fulfillment of the requirements of that part. 

The borough next argues that Cummings was 
not a member of the Belmar police force, neitlrnr 
at the time of his attack nor at the time of his 
application. 'rlrnt he was not a member of the po-
lice force when injured, the Borough attempts to 
support by claiming it had no 'established police 
department, all of its policemen being part time 
policemen' ( Brief, p. 14). Exhibit Rel. 8, p. 139, · 
contains a list of the rnem bers of the police de-
partment of the Borough of Belmar of January 1st, 
1929. It will be observed that Cummings appears 
third in the list under the sub-caption 'Police De-
partment' and does not appear under the list of 
specials. 

On J anuary 7th, 1930, ten days after Cummings 
was stricken, the borough treasurer notified the 
secretary of the Police Pension Fund ( Ex. Rel. 9, 
p. 141 ) of the appointments to the police depart-
ment for the coming year and designated four men 
as being entitled to the benefits of the Act, and 
from whose salary the statutory 2% should be de-
ducted. The name of Peter P. Cummings is first in 
the list . 

It was stipulated ( Record, p. 73) that the gen-
eral assessment pursuant to the Act and equal to 
4% of the total salaries of the members of the police 
force had been made in 1929, 'that in ascertaining 
this percentage the salary of P eter P. Cummings 
was included, and that 2% of the salary of Peter F. 
Cummings was retained for pension purposes from 
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February 7, 1929, to the time when his salary 
stopped on April 1, 1930.' 

That he was not a member of the force when ap-
plying for a pension is next advanced. What 
transpired between December, 1929, wllen he was 
injured and in May, 1930, when he made his appli-
cation? Nothing. His salary continued until 
April 1st, then stopped. Hjs application for a pen-
sion followed. After repeated demands to the Pen-
sion Commission its secretary on July 3d, 1930 
( Ex. Res. 1, p. 142) informed Cummings that tlte 
Borough Commissioners had suspended him and 
had advised the Pension Commission that he was 
not disabled in the performance of his duties. The 
only record of any suspension js that of a seven-
day period from December 15th, 1929, to Decem-
ber 22d, 1929 (Ex. Res. 5, p . 146). Thereafter 
Cummings resumed his duties and was in the actual 
performance of them when stricken on December 
27th, 1929. There js no record of any other sus-
pension except the oral recitation by the mayor 
that on January 1st, 1930, the commissioners met 
(p. 81). The mayor said, ''iVe took action upon his 
dismissal; that js, we discussed hjs dismissal'. He 
also said they would have actually dismissed him 
on that day bad he not been ill. Why was hi s dis-
missal considered? vVhat had he done? ,i'iThen? 
Was it prior to December 27th, 1929, or during the 
three or four days after Cummings was stricken 
with disease? The Mayor admitted Cummings was 
a member of the police force on December 27th, 
1929. ( P. 82, 1. 2.) If his dismissal we1;e 'consid-
ered' on January 1st why was his salary paid for 
four months after his attack, and why was the Po-
licemen's Pension Commission never informed of 
the alleged suspension until after the application 
for a pension? The mayor also admitted that the 
first time he ever spoke to Cummings about charges 
was in April, 1930, and that the charges were never 
embodied in writing and no mention was made of 
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them in the minutes. 
The main argument put forth by the borough 

under this point seems to be that Cummings was 
a drunkard. If this be true the borough has much 
to explain. That it for years had permitted him to 
wear the uniform of an officer is opposed to the 
contention. 

'rhe personal habits of an officer may perhaps be 
the subject of inquiry by the Pension Commission 
in determining the proximate cause of the alleged 
disability, but the relevancy of that subject matter 
· to the single issue before the Supreme Court the 
borough has not disclosed. The borough has even 
gone so far as to characterize the relator ( Brief, p. 
7) as a 'confirmed, habitual drunkard'. If a bor-
ough permits a 'confirmed and habitual drunkard' 
to remain for years on its police force, deducts from 
his salary the statutory 2% and includes his salary 
in fixing the statutory 4% for general assessment, 
then it should not voice indignation when the man 
simply seeks to have his claim to a pension heard 
)Jy the Pension Commission. 

POINT II. 

As to the Borough's Insistence That Relator's Legal 
Right is in Doubt. 

It may or may not be that relator's legal right to 
a pension is in doubt, but that does not go to his 
inherent right to have that doubt resolved for or 
against him py the Pension Commission. The 
award of the writ by the Supreme Court was a 
matter of discretion. Until it is shown that the 
discretion was abnsed or was exercised under a 
misconception of the law, the findings should not 
be disturbed. 

In Erion v. Pension Com11iissi,ori of the City of 
II obolcen, et al., 10.t, N. J. L. 454 cited under this 
point by the borough, the application was for a 
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pension and not for a writ to compel the commis-
sion to determine the presence or absence of the 
right to the pension claim. The applica tion was 
denied because the right to the pension had never 
been established by the proper tribunal. 

Here the application is not for a pension, but to 
compel the proper tribunal, the Policemen's Pen-
sion Commission, to function and determine tlle 
bonci ficles of the r elator's claim, not in his absence 
and without a hearing, but pursuant to the clear 
and explicit method outlined by the Act. In the 
Erion Case there was no such refusal on the part 
of the commission, and the decision impliedly 
holds, as does the Si11irnons Oa.se) that the opinion 
of the Supreme Court cannot be substituted for 
that of the Pension Commission on the question of 
whether an applicant is entitled to a pension as 
distinguished from the mere right to have his case 
heard. 

POINT III. 
That a Proper Application Was Made by the Relator 

for a Pension. 

It does not appear that relator is a lawyer or 
had legal advice when his application was made. 
If he did not couch it in language satisfying the 
discerning eye of the appellant that is no reason for 
rejection. The Act does not require grounds to 
be set forth but says only that the application shall 
be in writing for retirement. This Cummings did 
in the first of his applications which reads as fo l-
lows: ( Ex. Rel. 4, p. 137.) 

Belmar, N. J., May 17th, 1930. 
Belmar Pension Commission, 
Gentlemen: 

I hereby apply for retirement on pen-
sion from the Belmar Police De_pt. as pro-
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vided for in Section 2, Chapter 160 of the 
Laws of 1920. 

,vm appear for examination by Police 
Physician at any time that may be con-
venient to you. Thanking you. 

Yours very truly, 

PE'fER F. CUMMINGS. 

POINT IV. 
As to the Borough's Insistence That the Single Justice 

Was Without Authority to Award a Peremptory 
Writ. 

The right of M:r. Justice Bodine to sit for the 
Supreme Court on the return of the writ pursuant 
to Chapter 210 of the Laws of 1927 was not ques-
tioned in any way by either party. It is now raised 
for the first time. 

Like that in North Hiidson County Ilailway C01n-
pany v. Flanagan, 57 N. J. L._, 236 at 238 the real 
question now raised is not as to the jurisdiction of 
t_he Supreme Court, but as to the mode in which 
jurisdiction was acquired over the subject matter; 
i. e., through the medium of one Justice instead of 
three or indeed all of the members of the court. In 
the North Hiidson Case it was said, 'Jurisdiction 
cannot be conferred upon a court by mere consent, 
but objection to the mere mode of the acquisition of 
such jurisdiction may be waived.' The court 
further said, and so it may be said here, that, 'The 
law is well settled that he cannot, after attempting 
to obtain a favorable result there, deny the right of 
the court to try the case.' 

& * * * * * * * * 
It is respectfully urged that the judgment of the 

Supreme Court be affirmed. 

LESTER 0 . LEONARD, 

Attorney for and of Coiinsel 
With Ilelator-Ilespondent. 
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New Jersey 
Court of Errors and Appeals 

PETER F. CUMMINGS, 
Relator-Respondent, 

v. 

POLICEMEN'S PENSION COMMIS-
SION OF THE BOROUGH OF BEL-
MAR, a municipal corporation 
of the State of New Jersey, 

Respondent-Appellant. 

ON MANDAMUS 

On Appeal from 
Supreme Court 

BRIEF IN BEHALF OF APPELLANT 

1 

Statement of the Case 

This appeal brings before this Court for review 
an order of Justice BomNE granting a peremptory 
writ of mandamus (p. 154). The order required 
the Policemen's Pension Commission of the Bor-
ough of Belmar to forthwith call to its assistance 
the aid of the surgeon or physician representing 
either the Police or Fire Department of the Bor-
ough pursuant to Chapter 160 of the Laws of 
1920 (p. 324) to the end that the Commission con-
sider the application for retirement of the relator 
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and arrive at a decision in accordance with the 
procedure prescribed in the statute. 

The order further provided that in the event 
the respondent desired to appeal to this Court 
the pleadings might be molded so as to permit 
a final judgment to be entered (p. 156, 11. 1-10). 

The pleadings were therefore molded by an 
order duly entered (p. 156). An alternative writ 
was granted to the relator to which the respond-
ent demurred and an order was then entered 
overruling the demurrer and entering judgment 
in favor of the relator (p. 163). An order to file 
pleadings was also taken (p. 163). In order to 
make the molding of the pleadings complete, stip-
ulations were entered into providing that the 
testimony taken under the rule to show cause for 
the writ of mandamus and the written report of 
Dr. Brothers' physical examination of the relator, 
should be considered as taken under the alter-
native writ of mandamus and that both should 
be considered by this Court in arriving at a de-
termination of the merits (p. 165). This prac-
tice of molding the pleadings so that an appeal 
might be taken is in accordance with the au-
thorities. Trinkle v. Donnelly, 98 N. J. L. 298. 

From the judgment thus entered in favor of the 
relator this appeal was taken (p. 166). We shall 
1·ef er to the appellant as the respondent and to 
Mr. Cummings as the relator. 

2 

Grounds of Appeal 

The grounds of appeal are fourteen in number 
(p. 166). They will be argued under the follow-
ing points: 
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I. The relator was not entitled to apply 
for a pension under Section 2 of Chapter 
160 of the Laws of 1920. 

II. The relator's legal right is in doub t 
and therefore no writ of mandamus should b0 
allowed. 

III. A proper application was not made by 
the relator for a pension. 

IV. Justice Bodine 's order for a peremp-
tory writ of mandamus should be reversed 
because Chapter 210 of the Laws of 1927 
which authorizes a Justice of the Supreme 
Court to allow a peremptory writ of man-
damus, is contrary to Article 6, Sections 1 
and 5 of the Constitution of New Jersey and 
is therefore unconstitutional. 

V. For the foregoing reasons the judg-
ment below should be reversed and judgment 
should be entered in favor of the appellant. 

I 

The relator was not entitled to apply for a 
pension under Section 2 of Chapter 160 of 
the Laws of 1920. 

The relator by this proceeding seeks to put ir: 
operation the provisions of Chapter 160 of the 
Laws of 1920 (p. 224) to the end that he may ob 
tain a pension from the respondent for the remain-
der of his life on the ground that he was a regula1 
and full time member of the Police Department of 
Belmar and that as such he received permanent 
disability in the performance of his duty as such 
policeman. 

In his petition for the writ of mandamus the 
r elator alleges that on December 28, 1929, while 
on night duty on said force, he was stricken with 



4 

a chill, developed pneumonia and was confined in 
a hospital thereafter where he was operated on 
for empyema; that ever since he has been di:,::-
abled and that he is under the care and super-
vision of a doctor ( p. 2, 11. 20-30). 

The statute in paragraph 2 provides (P. L.1920, 
p.325): 

'' 2. Any member of such police or fire de-
partment who shall have received permanent 
disability in the performance of his duty, 
shall, upon certificate of the surgeon or phy-
sician of the police or fire department, or 
other physician designated for that purpose 
by the pension commission, be retired upon a 
pension equal to one-half of his salary at the 
time of his retirement; where, however, a per-
son being a member or employee of the police 
or fire department shall desire to retire by 
reason of injury or disease, said person shali 
make application in writing to the pension 
commission for such retirement whereupon 
the pension commission shall call to their as-
sistance the aid of the surgeon or physician 
representing either the police or fire depart-
ment, and the person making the application 
may likewise call to his aid a regularly li-
censed and practicing physician or surgeon. 
The president of the board of pension com-
missioners is authorized to administer oaths 
to said physicians or any other person called 
with respect to the matter before the com-
mission shall determine, by resolution, 
whether said person is entitled to the benefib 
of this act. In case the two physicians called 
as herein before provided fail to agree upon 
the physical condition of the applicant, then 
the pension commission may call a third dis-
interested, licensed and practicing physician 
and surgeon, and the determination of a ma-
jority of said three physictans, who being 
first duly sworn in the case, shall be reduced to 
writing and signed by them, and the pension 
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commission shall consider the same in arriv-
ing at their decision.'' 

The relator does not claim any permanent dis-
ability in the performance of his duty as a police 
man resulting from injury. His sole claim is that 
he received disability (no permanent disability is 
alleged in the petition) in the performance of his 
duty as a policeman in that he was stricken with 
a chill while on night duty as a policeman and 
that as a result he developed pneumonia. 

The allegations of the petition are therefore 
insufficient to bring the alleged claim within the 
statute because there is no allegation of perma-
nent disability. 

The relator is only thirty-one years of age (p. 
4, 11. 1-10). Under the statute, if he is granted a 
pension, he would receive it for the rest of his life 
and it would be equal to one-half of his salary at 
the time of his retirement. He was receiving a 
salary at the rate of $1,800 per annum (p. 4, 11. 
15-20) . The amount involved is large considering 
the youth of the relator and the fact that this 
statute has only been recently adopted in Belmar 
and the pension fund so far created is small. 

The respondent contends that there are a num-
ber of reasons why it should not be compelled to 
proceed in accordance with the provisions of the 
statute with respect to the relator's claim. These 
reasons are as follows: 

1. The relator was not a regular member 
of the police department at any time. He was 
a part time patrolman who had no tenure of 
office and could be discharged without caus0 
at any time. He ceased to be a member of the 
police force prior to his application for a pen-
sion and therefore he was not entitled to such 
pension. 
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2. He was not a member of the , police de-
partment at the time he applied for retire-
ment because of alleged disability. 

3. He did not receive permanent disabil-
ity in the performance of his duty as a police-
man. 

4. He did not contract the disease which 
caused him disability in the performance of 
his duty as a policeman; and 

5. There was no proof that he was perma-
nently disabled but on the contrary the proof 
is that he was not permanently disabled. 

The following is a summary of the testimony 
which must be considered in order to decide the 
questions involved: 

The relator took office on February 22, 1929, 
as a "patrolman on part time of the Borough of 
Belmar." When he took office he took the oath 
of office as such patrolman on part time (Exhibit 
Res. 4, p. 145). He testified that his signature 
appeared on the oath of office (p. 47, 11. 30-40). 
He knew that he was a patrolman on part time 
(p. 54, 11. 25-30). Prior to this last appointment 
on February 22, 1929, he had previously at times 
been a patrolman on part time for a period of 
eight years (p. 36, 11. 1-10). However, the employ-
ment had not been steady and when he was not 
employed as a policeman he was employed as a 
sheet metal worker (p. 36, 11. 10-15). 

His first employment as a part time policeman 
was in 1922 from June to October. He then went 
back to his trade and again was appointed a part 
time patrolman in May, 1923 (p. 36, 11. 15-25). 
For the work he did in 1923 he received $28.50 
(p. 68). In 1924 he earned $775 (p. 69). His 
work was on and off each year. He only worked 
"part time" (p. 69, 11. 1-20). 
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The relator was a confirmed, habitual drunkard 
as appears clearly from all of the testimony in the 
case including his own. His suspension as a part 
time patrolman on December 15, 1929, was the cul-
mination of a long series of serious offenses. The 
following testimony shows the utter disregard 
which the relator had for his office as a police-
man and his failure to keep the rules of the police 
department of which he was a member. 

Brackett, Chief of Police of Belmar, testified (p. 
108, 11. 18-40; p. 109; p. 110; p. 111, 11. 4-5) : 

'' Q. In this notice here you say he was sus-
pended on charges of neglect of duty and con-
duct unbecoming an officed A. Yes, sir. 

'' Q. Do you remember the facts in respect 
to that7 A. ,Vell, the facts in respect to that 
were that he-I sent him and Johnny Maloney 
to Irvington, I think it is, to pick up Harry 
Stout with a warrant. I had a warrant for 
him. And it seems that when they came back 
from that trip-they were up there all day 
and away up into the night-came back from 
that trip, Johnny Maloney came in and re-
ported that he couldn't find him and they had 
left the warrant up there. And I says to 
Maloney, ',¥here is Cummings 7' And he says, 
'He is out in the car.' I says 'What is the 
matter with him? ,i\Thy don't he come in 7' 
He says--

"Mr. Leonard: I object to what he sai.d on 
the ground that it is hearsay. 

'' Q. Well, did he eventually come in 7 A. 
He eventually came and stood in front of the 
desk. 

'' Q. What was his condition 1 A. His con-
dition was he was in a drunken stupor; he 
couldn't hardly talk. He was just hanging 
over the desk. 

"Q. And was that the reason why you sus-
pended him at that time? A. No, the reason 
I suspended him was the party they had at 
Claussen 's house, one of the other officers. 
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"Q. ·when was that party1 A. It was the 
night of the 14th, I think. 

"Q. What was his conduct then that re-
sulted in his suspension 1 A. Well, there was 
quite a few boys in there and I noticed his 
car out in front and I walked around to the 
back and looked in the kitchen window and I 
saw him sitting in the kitchen in a stupefied 
condition and everybody lolling over him and 
fussing over him, and I made up my mind I 
was going to break the thing up ; and I came 
back and wrote him his suspension. 

"(~. I show you this memorandum of the 
occurrence of April 13, 1929. I believe--
A. I guess I remember what that was. 

'' Q. Do you remember that occasion 1 A. 
Yes, sir; he reported to headquarters that 
night in--

" Mr. Leonard : What date is this 1 
"The Witness: April 13, 1929. 
"Mr. Leonard: Objected to as too remote 

and immaterial to the issue at bar. 
"Q. Tell us of that occasion. What hap-

pened at that time7 A. He reported to head-
quarters seventeen minutes late and he waR 
dressed in ci.tizens' clothes. And later on I 
saw him at three o'clock coming down F 
Street with three shoes on the car, and one 
shoe was off. He had nulled his car out of the 
Moose on Thirteenth A venue and was coming 
down F Street and pulled into Marshall's at 
Eleventh Avenue and F Street, and there I 
saw hirri wallering around in the mud. 

'' Q. Wallowing around in the mud f A. 
Vl allowing, trying to fix his shoe, with a police 
overcoat on. I sent for him; I didn't go near 
him at all, I sent for him, that I wanted to see 
him. I stayed up that morning till four 

. o'clock and I waited until three o'clock and 
he came down there. 

'' Q. What was his condition 1 A. Well, his 
condition was just getting over a hangover. 
I don't know just exactly what you would call 
it, but I would think it would be a hangover. 

"Q. All right. Then what happened7 A. 
I told him that I was sick and tired of his 
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pulling around; and he said he didn't have an 
overcoat. I says, 'You have got an overcoat 
on,' He says, 'No rubber overcoat.' I says, 
'All right. I didn't know you didn't have a 
rubber overcoat'; and I ordered him a rubber 
overcoat and boots. 

"Q. That was what date7 A. That was on 
the 13th of April. 

'' Q. Do you remember the occasion of a 
number of days, April 15th, 16th, 17th, 18th 
and 23rd, 1929 7 A. Yes; he never notified me 
until--

'' Q. Did he report for duty on those days 7 
A. No, he didn't. He notified me about an 
hour before that he couldn't come to work, 
that he was sick. And one night he called me 
up from Keyport and said that he would be a 
little bit late; and he didn't show up at all 
that night. 

'' Q. Well, did you find out whether he was 
sick on those days, those five days 7 A. He 
wasn't sick on those days; and this day a~ 
Keyport and the day-there was another day 
I missed him that he called up, he didn't re-
port that night. I think they had a meeting 
up there or something.'' 

Dillon, one of the commissioners of Belmar, tes-
tified (p. 106, 11. 27-40; p. 107, 11. 1-25) : / 

"Q. Well, that is what I want to get at, 
what you saw. A. It was 1928 and 1929. 

"Q. What was it you saw7 A. Well, I saw 
him iu a certain public place with his foot up 
04 the bar standing there by the hour. 

"Q. Doing what7 A. Drinking beer. 
"Q. In uniform 1 A. At times, sometimes 

in uniform and several times not. 
'' Q. And how often would you say you have 

seen that7 A. Oh, well, that would be hard 
to tell; perhaps sometimes a couple times a 
week, sometimes; probably Saturday night 
would be one of the main nights. 

'' Q. Well, was that then would you say, a 
weekly occurrence 1 A. Well, yes. 
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'' Q. And you say sometimes you would see 
him several times a week 1 A. ,V ell, I 
wouldn't want to say several. That would be 
every day. I wouldn't want to say that. 

"Q. How often would you say? A. Well, 
three or four times a week, I should say. 

'' Q. But you say you would see him with 
his foot up against the rail for hours f Did 
you have occasion to observe his condition, 
whether or not he was under the influence of 
liquor ? A. Well, yes ; I would notice his 
fooli sh speeches and things of that kind, that 
would give me an impression that he was a 
little off in the upper story, in my way of 
thinking. 

'' Q. Well, did he speak that way when he 
was sober ! A. No, sir.'' 

J oeck, one of the commissioners of Belmar, tes-
tified (p. 95; p. 96): 

'' Q. But notwithstandip.g the fact that he 
was not under your jurisdiction did you in-
form the mayor of what you had personally 
known of Mr. Cummings ? A. At that meet-
ing in the latter part of December; I believe 
it was the day before the 31st. 

'' Q. What was it you called to his atten-
tion f 

"Mr. Leonard: I object, upon the 
ground that it is immaterial; secondly, upon 
the ground that it is hearsay; thirdly, as a 
result of information, whatever it might have 
been, there was no motion made or resolu-
tion passed concerning the status of this 
officer and the minutes of that meeting do not 
show it, as it has been testified to by Mr. 
Mayer. 

'' A. Why, that I had seen myself Mr. Cum-
mings actually in the act of drinking, with the 
r eports that we had had by hearsay--

" Mr. Leonard: I object. I further object 
upon the ground that now this witness is at-
tempting to introduce hearsay upon hearsay. 
I object to his testifying as to anything as to 
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what somebody may have told him. It is bad 
enough for him to tell what he told the mayor. 

"A. I felt that the--
" Mr. Leonard: I object also that it is im-

material entirely as to how this commissioner 
felt. 

"Q. Go ahead. A. I felt that the reports 
that we had heard were probably true, due to 
the fact that I had actually seen him doing it 
myself. 

"Mr. Leonard: I move to strike out the 
observations and conclusions of this witness. 

"Q. What had you seen him drinking1 A. 
It looked like beer to me. 

'' Q. Well, was he under the influence of 
liquor when you saw him1 A. I couldn't say 
positively. It was my impression that he was. 

'' Q. Hadn't you on other occasions seen 
him driving the automobile1 A. I believe I 
did, yes, sir. 

"Q. Won't you tell us about that, that you 
personally saw1 A. It was sometime during 
that year, I can't tell when, but it was close to 
the end of the year, when I was coming down 
Ocean Avenue-it was in the evening-and 
I saw a car going ahead of me that acted as if 
it was almost out of control; and naturally 
being- it was in Belmar, and naturally being 
one of the officers I was a little bit interested 
to see who it was, and I passed and recognized 
Mr. Cummings driving. 

'' Q. ·what was it about the driving that 
attracted your attention 1 A. Why, the car 
was swerving from side to side. 

'' Q. From one side of the road to the other 1 
A. Yes, sir. 

'' Q. V-l as he in uniform¥ A. I believe he 
was. It looked so. It was dark. I didn't 
stop him. 

"Q. What kind of an automobile was itf 
A. A Ford car. 

"Q. A borough cad A. Yes, sir." 

Mayer, mayor of Belmar, testified (p. 78, 11. 13-
40: p. 79, 11. 1-8) : 
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'' Q. Now then, you say you called his atten-
tion to facts that had come to your attention 
about his drinking before he became ill, which 
you said was unknown to you at the time, and 
also matters that had come to your attention 
after he had come out of the hospital with re-
spect to drinking 1 A. Yes, sir. 

"Q. Then what did you say to him and what 
did he say to you about the drinking before he 
became ill f A. Well, he admitted that he 
had been and that other ones had done the 
same thing. That was only justification he 
offered for it. 

'' Q. ,¥hat about after leaving the hospital 1 
A. He didn't deny it. He said he had been, 
admitted he had had a few drinks. 

'' Q. Did he say to you that he had been 
drinking heavily up till August- -

" Mr. Leonard: Don't lead. 
"Mr. Markley: This is contradiction. I 

think I have a right to put it specifically. 
"Q. Mr. Mayer, did he say to you that he 

had been drinking heaviJy up until August, 
1929, and that then he ha\J stopped drinking 1 
Did he make any such statement as that to 
you at that timef A. He made no statement 
that he had stopped at all. He admitted that 
he had been drinking. 

'' Q. Didn't say that he had stopped in 
August, 1929 f A. No. 

"Q. He never presented a doctor's certifi-
cate, I think you said 1 A. No, sir." 

Berger, a sergeant of the police of Belmar, tes-
tified ( p. 120, 11. 13-35) : 

"Q. Well, when did you observe himf A. 
When I would go to a certain place, I met him 
several times at public places. 

"Q. What did you observe? 
"Q. Mr. Leonard: Objected to. It doesn't 

appear that he was on duty. Moreover, it is 
not pertinent to this issue and the dates have 
not been fixed. 
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"A. I saw Bud time and again in a public 
place standing up to the bar drinking one beer 
after another. 

'' Q. How often did you see that 1 A. Quite 
frequently. 

"Q. ,¥ ell, how many times a week 1 A. 
·well, I didn't go there so often. Maybe I 
would go there once or twice a week. 

'' Q. ,¥ ell, would you see him once or twice 
a week f A. Sometimes see him there and 
other times I wouldn't. 

"Q. Over what period of time did you see 
this, for how long all together 1 A. ,¥ ell, 
practically the whole year qf 1929.'' 

Bearmore, an officer of the police department, 
testified ( p. 125, 11. 3-40) : 

"Q. Now what did you see in 1929 A. 
One morning I came to work, I saw Pete out 
in his car. I saw Pete out in his car and I 
says to Brackett, 'He is out in his car.' And 
I spoke to Pete and I woke him up, but _ of 
course he was off duty. Then it was time for 
him to go home. He was asleep. 

'' Q. Could you tell whether he was under 
the influence of liquor~ A. Yes. 

'' Q. How could you tell that~ A. I could 
tell by the looks of him. I can tell you are 
sober, and I can tell a drunken man when I 
see him. 

"Q. Would you say he was drunk at that 
tim~ 1 A. He was drunk, under the influence 
of liquor. 

'' Q. Have you seen him on other occasions 
under the influence of liquor 1 A. No, not 
since then under the influence of liquor, be-
cause I haven't saw much of him. 

"Q. ,¥hen was that you saw him 1 A. It 
was 1929, I think it was along in January, the 
last of January, I think. But I couldn't say 
about the day and date, beqause I didn't make 
any note of it when I saw him there. 

'' Q. How about later in January; did you 
have occasion to see him at all 1 A. I don't 
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remember seeing him later in January that I 
know of. 

"Q. How about later in that year, 1929? A. 
I saw him various times when he has been 
under the influence of liquor. 

"Q. You have? A. Yes, sir. 
'' Q. In the latter part of 1929? A. Yes. 

He worked nights, you see, and when he would 
work nights I saw him some mornings.'' 

On December 15, 1929, the relator was suspend-
ed for one week because of neglect of duty and 
conduct unbecoming an officer (p. 146, 11. 10-20). 
The reason for this suspension is given in the 
quoted testimony of the Chief of Police, supra. 
At the end of the week, on December 22, 1929, he 
was permitted to return to work pending con-
sideration of the matter by the Mayor, Mr. Mayer, 
who was supervising head of the Police Depart-
ment (p. 74). The Borough has no established 
police department, all of its policemen being part 
time policemen (p. 75). Pending considera 1:ion 
of the matter by the Mayor, and the Chief of 
Police, the relator became ill on Deceruber 28, 
1929. On December 27, 1929, prior to takt11g up 
his work on the evening of that day and the morn-
ing of the 28th, he had pains in his che;;;t and 
across his chest from one side to the other. These 
pains were shooting pains which ran from his 
collar bone to the left side of his chest and across 
both sides of his chest. These pains were pains 
faat made his chest feel sort of "tight." This 
rondition existed before he went out to work as 
a patrolman on that evening. The relator's own 
vrnrd proves that he did not get this troubJe while 
working as a patrolman but that he had it be-
fore he went out on the evening of the 27th to 
go to work. We quote verbatim from his testi-
mony as follows ( p. 60, 1. 30; p. 61, 1. 35) : 
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'' Q. Now you have been troubled re-
peatedly with colds, weren't you, in 1929? A. 
I was, yes. 

'' Q. And you had a chronic cough all 
through 1929, didn't you1 A. Yes, to an ex-
tent. 

"Q. You say that when you went to work 
on the night of December 27, 1929, you had 
this pain in your chest; is that right 1 A. 
Yes. 

'' Q. And when you went to work that night 
I think you said you had what was shooting 
pains? A. Had pains right down through 
here. 

"Q. From your collarbone? A. Yes. 
'' Q. That would be the left side 1 A. The 

left side. 
'' Q. You had that when you went to work 

that night? A. No, I got that after. I had 
pain in my chest when I started and after I 
started I got pains through here and got 
worse later on. 

'' Q. When you starte9- you had pains in 
your chest? A. Yes, and later I got this other 
pain down here on the left side, and they got 
worse in my chest. 

"Q. You say when you started to work you 
had those pains in your chest1 What part of 
your chest did you have those? A. Seemed 
to be tight right across here. 

'' Q. Tight across there? A. Yes. 
'' Q. On both sides? A. Yes. 
'' Q. When did you first feel those pains 

before you went to work? A. Well, just 
about-I laid down for a while before, for a 
little while, about an hour, and then I got up 
and got dressed and went to work, and then 
I felt them just before I went out. They were 

. not bad then. 
"Q. Just before you went out of the house? 

A. Yes. 
'' Q. Now you say before you went to work 

you lay down for about an hour? A. Yes." 
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It will be noted that the relator had to lie down 
for an hour because of his condition. It will also 
be noted that he was repeatedly subject to colds 
throughout 1929. He admitted that he had been 
a heavy drinker up to August of 1929 (p. 58, 1. 20; 
p. 58, 1. 30). He failed to report for work on 64 
working days during 1929 (p. 108, 11. 1-10).. 

When he became ill with pneumonia the re-
lator's wages were continued up until the first 
of April, 1930, a period of three months (p. 42, 
11. 10-30). The relator by that time having re-
covered sufficiently to continue his heavy drink-
ing as appears from the quotations, supra, the 
Mayor summoned the relator to his office and in-
formed him that he was "off the police force." 
At the same time he was informed by the Mayor 
that as soon as the relator desired he would be 
given a hearing but that before giving him a hear-
ing the Mayor wanted a certificate from his doctor 
as to whether he was sufficiently recovered to go 
to trial. The Mayor informed the relator of the 
discovery of the heavy drinking of the relator 
both prior and subsequent to his illness. The re-
lator admitted that he had been drinking after re-
covering from his illness but stated that the other 
members of the police force likewise were heavy 
drinkers. The conference ended by the Mayor in-
forming the relator that he was '' definitely off the 
force" but that if he, the relator cared to, the 
Mayor would be glad to give him a hearing upon 
which would be proven the various violations of 
duty and conduct unbecoming an officer which 
appeared in the testimony quoted, supra. The 
Mayor particularly called the relator's attention 
to his duty to himself to stop drinking in view 
of his alleged impaired physical condition. The 
relator asked when he could have his hearing and 
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the Mayor stated he could have it as soon as he 
wished (pp. 76, 56 and 57). This conference was 
held at the end of March, 1930, when the salary of 
the relator was terminated (p. 76, 11. 1-10). 

The relator never requested a time to be fixed 
or fixed a time himself for his hearing or trial 
(pp. 56 and 57). Instead, on May 17, 1930, about 
a month and a half later, he sent in a letter ap-
plying for retirement on a pension under Section 
2 of Chapter 160 of the Laws of 1920, quoted 
supra (p. 137, 11. 30-40). On June 12, 1930, he 
reiterated his application (p. 138). On July 3, 
1930, after a meeting of the Pension Commission 
the relator was sent a letter by the Secretary of 
the Commission advising him that he had been 
suspended from the Police Force for conduct un-
becoming an officer and further, that he was not 
disabled in the performance of his duty; that the 
Commissioners were ready and waiting to grant 
him a hearing on the charges pref erred against 
him (p. 142). He never responded to this request 
to appear for trial. 

He knew at the time that he wrote his letter of 
May 17, 1930, that the Mayor was waiting to put 
him on trial as soon as he was ready (p. 54, 11. 30-
40). He admitted that he did not ask for any pen-
sion when the Mayor told him at the end of March. 
1929, that he had to stand trial for his many of-
fenses (p. 56, 11. 1-15). He finally admitted that 
when the Mayor saw him at the end of March that 
the Mayor told him that he would have to stand 
trial (p. 56, 11. 20-30). The relator stated that he 
informed the Mayor that he would let the Mayor 
know when he was ready for trial and that he 
never did inform the Mayor that he was ready to 
meet the charges against him (p. 56, 11. 20-30). 
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Instead he wrote the letter asking for a pension 
(p. 56, 11. 30-40). 

It is therefore undisputed that when he made 
his application for a pension he had already beeri 
suspended from the police force for his variouic; 
offenses and that in order to avoid trial and as a 
clever move on his part, the relator applied for a 
pension. 

He was therefore not a member of the police 
force at the time he applied for his pension. 

Finally, he was not permanently disabled. The 
statute provides that in order to entitle a member 
of the police to a pension he '' shall have received 
permanent disability in the performance of his 
duty.'' It has already been proven that he did not 
contract the disease in the performance of his 
duty, but rather it was contracted prior to going 
on duty as a result of excessive drinking and as a 
result of repeated colds (p. 60, 1. 35, et seq.). He 
had a chronic cold all through 1929 as well as re 
peated colds (idem). He previously had suffered 
from pleurisy (p. 62, 1. 40). His own doctor, 
namely, Dr. Reynolds, admitted that he was able 
to work. 

The doctor's testimony is as follows (p. 18, 11 
38-40; p. 19, 11. 1-16): 

'' Q. In your opinion is he able to work at 
the present time 1 A. He would not be able to 
do any work unless it was some desk work, 
clerical work or something like that, where 
he would not be subject to any heavy physical 
exertion. 

'' Q. Can you state with reasonable cer-
tainty what his future condition will be 1 A. 
I don't believe from his general condition 
now, after this length of time, that he will 
ever be strong. 

'' Q. Will he ever be strong enough to un-
dertake outdoor duties 1 A. That would de-
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pend on what the outdoor duties were. If 
there was anything that required any phy-
sical exertion I don't believe he will ever be 
able to do it." 

And again Dr. Reynolds testified as follows (p. 31, 
11. 32-40; p. 32, 11. 1-4) : 

'' Q. Would you say walking, walking in 
the fresh air, would be good for him? A. He 
has to go very slow. If he hurries just a little 
bit he is short of breath. He has to walk 
slowly. 

'' Q. But for a condition such as he had 
would fresh air be the thing? A. Fresh air, 
yes. 

'' Q. And ordinarily walking would be good, 
wouldn't it, for him? A. Well, he would have 
to be moderate about it." 

In this connection it should be borne in mind 
that as a patrolman the relator would get ample 
fresh air and the proper amount of exercise. 

Dr. James H. Brothers, one of the leading doc-
tors of the City of Newark, who examined the 
relator at the request of the respondent, testi-
fied as follows ( p. 135, 11. 27-40; p. 136, 11. 1-14; 
p. 136, 11. 38-40; p. 137, 11. 1-20): 

'' This man is recovered, as stated above, 
from his Pneumonia and the pus that resulted 
from it. He is recovered in my opinion, from 
the operation which was necessary to drain 
this pus from his chest cavity. He is suffering 
now from an Asthma which has nothing to do 
with Pneumonia or pus that was removed 
from chest cavity. The Asthma is a sepa-
rate entity and is a disease. He denies that 
it existed prior to his Pneumonia but I do not 
believe this, in that the doctor who treated 
him at Belmar stated, on testimony, that this 
man suffered from many colds for several 
years prior to his pneumonia and that these 
colds appeared to be a continuation one of 
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the other rather than separate fresh ones. 
Undoubtedly, this man suffered at that time 
from Asthma and it was mistaken for a bron-
chial cold. This thought is also supported by 
the fact that he had a cough most of the time 
during this period. He did have this cough 
from an Asthma and would not necessarily 
have to have a cold if the asthma was present. 

"This man is capable of doing some sort 
of work at this time. The work, of course, 
should be of a character which would not ex-
pose him to too radical changes in tempera-
ture because these weather changes would 
tend to give him acute embarrassment due to 
his underlying Asthmatic condition. I have 
had several Asthma patients who continued 
their occupations more or less without 
material discomfort. One that I am thinking 
of in particular is following his trade of Lino-
type operator for one of the large newspapers 
in Newark. He does of course, have days 
when the weather changes is extreme where 
he has more or less acute attacks which neces-
sitates his laying off for a day or so until the 
spasm in his lung tissues has subsided. This 
man is capable of many occupations in my 
opinion.'' 

Furthermore, the relator admits that he has 
been working pumping gasoline at a gasoline sta-
tion and lunch room of which he is proprietor (p_ 
65, 11. 35-40; p. 65, 11. 20-26; p. 66, 11. 1-5) since he 
has applied for a pension from the police depart-
ment. The relator has had this splendid recov-
ery from his illness despite the fact that he has 
continued his drinking habits. A friend of his, 
Marion Van Note, testified as follows ( p. 128; p. 
129, 11. 1-29): 

'' Q. This year 1 A. Yes, sir; when I come 
out. You see I have been s~ck myself nine 
months, and he come in one day and I was 
pretty well down and out and so was Pete, and 
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I kind of felt a little sorry to see him hitting 
it up that way, because I was in bad shape 
myself. 

"Q. You say hitting it up; what do you 
mean by that 7 A. Well, I didn't see the man 
drunk but he had been drinking a little bit. 

'' Q. How could you tell that 7 A. ,Vhy, 
from his actions and his walk. 

"Q. What was there about his actions and 
walk that showed you that he was drunk 1 A. 
Well, he couldn't navigate no more than the 
law allowed. I have drunk considerable my-
self in my day and been around the liquor 
business all my life, so I can pretty near size 
a man up. 

'' Q. You mean he was staggering in his 
walk, is that what you mean? A. Well, I 
don't know what you call wallowing, as the 
chief says; he wasn't walking a straight line 
by a great ways. 

'' Q. What else was there about his actions 
that indicated to you he was drunk1 A. His 
whole demeanor when I looked at it. 

"Q. What was there about his demeanor¥ 
V--l as he loud and boisterous or not 7 A. No, 
he was not. 

'' Q. ,Vhat was there about it that you could 
tel11 A. He couldn't seem to collect himself. 
He was ill at the time, or had been very ill. 
I think at the time he had these tubes in his 
side. 

'' Q. He still had the tubes in his side? A. 
Yes, I imagine so. 

'' Q. Where was he when he was staggering 
at the time1 A. He was up at the club. 

'' Q. Had he been drinking there 1 A. I 
didn't see him drinking there. He came in as 
I was sitting down. 

"Q. How long were you there with him 1 
A. Oh, I talked to him maybe four or five 
minutes. He went on inside and sat down and 
I came on home. 

'' Q. What did you say to him 1 A. I told 
him to be a little careful. The man had been 
sick and I didn't like to see him going along 
that way. 
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'' Q. You ref erred to him being drunk 7 A. 
To drinking and the shape he was in. 

"Q. What did he say1 A. He said he 
hadn 't been drinking very much and wasn't 
going to. He said he wasn't drinking any-
thing but beer. 

"Q. Well, was that sometime in ApriU A. 
I imagine so, because I got out of the hospi-
tal in April. 

"Q. April, 1930, that is 1 A. 1930, yes, sir. 
"Q. And it was up at the cluM A. Yes, 

sir. 
"Q. And where is that, Belmad A. 

Belmar.'' 

The relator admits that he has been drinking since 
leaving the hospital after his illness (p. 64, 11. 9--
15), this despite the fact that his doctor testified 
that drinking would have a very serious effect 01.:: 

him, retarding his improvement and causing a re-
lapse (p. 31, 11. 7-27). 

The fact that the relator applied for reinstate-
ment in the police department is conclusive proot 
that he was not permanently disabled. He himself 
admits that he made application for reinstate-
ment in the month of April, 1930. His testimony 
is as follows (p. 60, 11. 29-34) : 

'' Q. As a matter of fact you didn't want a 
pension, did you 1 You wanted your joM 
Isn't that what you wanted1 A. vVell, I 
wasn't able to do it. 

"Q. Isn't that what you went there to get? 
A. I wanted to get a job, yes." 

There is not the slightest semblance of proof in 
the case that the pneumonia with which the relator 
was suffering at the time the police trial was de-
f erred and which he claims has totally disabled 
him, was contracted while in the performance of 
his duty as a member of the police department. 
Dr. George G. Reynolds, the relator's own doctor, 
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testified as follows on this point on direct exam-
ination (p. 19, 11. 25-35): 

"Q. From your examination of Mr. Cum-
mings the first part of January, 1930, taking 
into consideration his state of health prior 
to that time as testified by you, can you state 
with reasonable certainty the cause of his 
condition as you found it in January, 1930 7 
A. Well, the cause of it was pneumonia. Now 
what caused the pneumonia it would be im-
possible for me to tell, because I didn't see 
him until I was called to his bedside.'' 

The following conclusions necessarily result 
from the foregoing testimony. First, the relator 
was not a regular member of an established police 
force. The Borough did not have an established 
police force. Admittedly he was a part time em-
ployee. For a period of eight years he had been 
employed on and off as the requirements of thf' 
Borough dictated. Belmar is a summer resort 
where a great many people reside in the summer 
and very few in the winter. In summer a number 
of policemen are needed; in the winter very few 
are required. He had no tenure of office and could 
be discharged without cause at any time at the 
will of the Borough. Hulse v. Policemen's Pen-
sion Commission of Long Br01Y1,ch, 136 Atl. (N. J. 
S.) 197, 198 (not officially reported). This case 
refers to Chapter 152 of the Laws of 1917, which 
in Article XVI, section 3 (P. L. 1917, p. 360) pro-
vides: 

'' * '' * and provided, further, that 
it shall be lawful for the board, body or per-
son in the respective municipalities of this 
State having authority to employ members of 
the police department therein, to employ offi-
cers or men temporarily in case of emergency 
or for parts of years, in. cases where their 
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services are not needed throughout the entire 
year, and discharge them at the expiration of 
such temporary employment.'' 

Under this statute a part time employee of the 
police department would be entitled to a pension 
provided he was such an employee at the time he 
applied for the pension and provided he came 
within the other provisions of the statute such as 
the provision requiring that he shall have received 
permanent disability in the performance of his 
duty. Hulse v. Policemen's Pension Commission 
of Long Branch, 136 Atl. 197, supra. 

The relator's entire employment from 1922 as 
shown, supra, was part time. His oath of office 
was as a part time member of the force. He re-
peatedly was discharged without hearing and just 
as often he was employed again when the great 
number of summer residents at this seashore re-
sort required a greater number of policemen. 

Even if he were a regular employee of the police 
department his continued absence with pay from 
December 27, 1929, to April 1, 1930, in and of itself 
would terminate his membership on the force, 
keeping in mind that during that perior the undis-
puted testimony shows that he was about tow11 
drinking heavily. P. L. 1917, Chapter 152, page 
359 in Article XVI, section 3, further provides : 

'' * * * provided, that any member of any 
such police force who shall be absent from 
duty without just cause for the term of five 
days continuously, shall at the expiration of 
such five days cease to be a member of such 
police force * * ,,, . '' 

If, notwithstanding the foregoing, it should still 
be contended that the relator could not be removed 
except for cause and after a hearing, it neverthe-
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less appears without dispute that when he was 
suspended he was offered a hearing and that al-
though he said he would take advantage of the 
off er he refused to do so. 

It also appears without dispute that he was 
not a member of the police force at the time he 
applied for retirement on May 17, 1930. We sub-
mit that under the Pension Act quoted at the be-
ginning of this point under which the application 
for pension was made, he must be a member of 
the police force at the time of making the appli-
cation. The statute says, '' any member of such 
police or fire department who shall have received 
permanent disability in the performance of his 
duty, etc.'' Not being a member of the police 
force on May 17, 1930, he is not entitled to the 
benefit of the statute. 

It further appeared without dispute that he did 
not receive any permanent disability in the per-
formance of his duty as a policeman. His own 
testimony shows that he contracted the disease 
while off duty. Neither his doctor nor the doctor 
of the Borough could say that his disability re-
sulted from his employment. The specific facts 
testified to by the plaintiff show that he was suf-
fering from the symptoms of pneumonia while 
he was home and off duty. 

Finally, the proof is demonstrative that he was 
not permanently disabled as a result of the pneu-
monia. The statute requires "permanent disa-
bility.'' These words have a plain meaning. A 
man who is capable of running a gas station is 
certainly not permanently disabled. The statute 
provides for a pension for life at half pay. The 
relator, as shown, is a young man thirty-one years 
of age. It was not the intent of the Legislature 
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and the statute does not contemplate paying half 
pay for life to a thirty-one year old man who is 
capable of doing work. By permanent disability 
is meant total disability not partial disability. If 
a policeman loses a finger that is permanent dis-
ability, but it is only a partial permanent disa-
bility. For such a disability no pension would be 
allowed. The fact that the relator's lungs might 
be weak, while a disability of some duration, is 
not a total permanent disability. The testimony 
of the doctors clearly indicates that to be so. 

Dr. Brothers, wholly disinterested, a leading 
physician and surgeon, says that the relator's 
pneumonia and empyema has entirely cleared up 
and causes him no trouble and that his present 
disability, if any, is due to asthma which did not 
come from his pneumonia but is a disease sepa-
rate and apart by itself and entirely disconnected 
from pneumonia (p. 134, 1. 20; p. 136, 1. 35). Dr. 
Brothers says the relator is fully recovered from 
his pneumonia and the pus resulting from it 
known as empyema. Dr. Brothers says he car: 
work at a number of occupations and is only in-
capacitated to the extent that asthma ordinarily 
incapacitates a man (p. 136, 1. 40; p. 137, 1. 20). 
There is no contention made by the relator that 
the asthma is disabling or if it is, that it was ac-
quired as a permanent disability in the perform-
ance of his duty as a policeman. 

For these reasons we respectfully submit that 
the relator is not entitled to apply for a pension 
under Section 2, Chapter 160 of the Laws of 1920. 
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II 

The relator's legal right 1s m doubt and 
therefore no writ of mandamus should be 
allowed. 

If it has been demonstrated in Point I that the 
relator is not entitled to a pension then it is not 
necessary to argue this point. However, even if 
the question be regarded as debatable, which we 
deny, the law is settled that a mandamus will not 
issue where the relator's legal right is in doubt. 
Under such circumstances the right must first be 
established by an appropriate legal proceeding. 
Erion v. Pension Commission, 104 N. J. L. 464. 

In the cited case, the Supreme Court in denying 
a pension under Chapter 160 of the Laws of 1920, 
the very act under which the present relator i .:; 
seeking a pension, at page 464 said: 

"This defense obviously necessitates a con-
struction of the legislation in question for the 
purpose of determining the legal right of the 
relator to receive the amount in question. 
Furthermore, the validity and legality of her 
claim is denied by the defendants. The briefE 
of counsel upon both sides give no considera-• 
tion to that fact, although it presents the main 
objection at this time to the granting of the 
writ. The rule of law is settled that a writ of 
mandamus will not go where the legal right of 
the relator is in doubt or at all unsettled, and 
that the right must first be established by a 
suit at law to recover the amount in dispute, 
or by a writ of certiorari where that writ may 
be properly invoked. Thus, a distinguished 
author upon the subject observes: 'The right 
which it is sought to protect must be clearly 
established, and the writ is never granted in 
doubtful cases.' High Extr. Rem. 12, and 



28 

cases cited. Michaelson Pavement Co. v. 
Newark, 38 N. J. L . . 396; Clark v. Jersey City, 
42 Id. 94; 18 R. C. L. 225, and cases cited.'' 

Until the relator's right has first been estab-
lished in an appropriate legal proceeding, the ap-
plication for the peremptory writ of mandamus 
is premature. For this reason the present judg-
ment below should be reversed. 

III 

A proper application was not made by the 
relator for a pension. 

Application for a pension in the case at bar con-
sisted merely of a short letter in which the relator 
said (p. 137, 1. 30): "I hereby apply for retire-
ment on pension from the Belmar Police Depart-
ment as provided for in Section 2, Chapter 160 of 
the Laws of 1920. '' This letter is directed to the 
Belmar Pension Commission (p.137, 1. 28). Noth-
ing is said as to the ground upon which retirement 
is sought. No evidence is submitted or offered as 
to the ground for retirement. Nothing is said as 
to whether the applicant claims disease or injury 
as the cause of any alleged disability. Nothing is 
said as to whether he has been permanently dis-
abled or if permanently disabled, whether it re-
sulted from the performance of duty. The Pen 
sion Commission is a separate and distinct body 
of the municipal government and is entitled to 
some statement of the claim presented other tha1:. 
the mere formal statement that an application is 
being made for a pension. We respectfully sub-
mit that the application in question does not com-
ply with the statute and that until a proper appli-
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cation is made, the Pension Commission is not re-
quired to consider the matter. 

In the second paragraph of the application it is 
stated that the applicant is willing to appear for 
examination by a police physician (p. 137, 1. 35). 
This, however, is wholly unnecessary until a de-
termination is made that the alleged disability 
was acquired in the performance of duty, which 
is a condition precedent to any proper application 
under the statute. The relator makes no conten-
tion in his application that he was wholly disabled 
in the performance of his duty. 

IV 

Justice Bodine's order for a peremptory 
writ of mandamus should be reversed be-
cause Chapter 210 of the Laws of 1927, which 
authorizes a Justice of the Supreme Court to 
allow a peremptory writ of mandamus, is con-
trary to Article 6, Sections 1 and 5 of the 
Constitution of New Jersey and is therefore 
unconstitutional. 

Justice BoDINE, sitting alone in chambers, upon 
the return of a rule to show cause made return-
able before him · at chambers (p. 6) granted a 
peremptory writ of mandamus. Ordinarily the 
hearing on a rule to show cause for a mandamus 
would have to be before the Supreme Court en 
bane. Under P. L. 1927, Chapter 210 (p. 396) 
the practice followed by Justice BODINE is au-
thorized. That statute not only authorizes a Jus-
tice of the Supreme Court to grant a rule to show 
cause, but also to make it returnable at his cham-
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bers where it may be heard by him alone and his 
judgment is then authorized to be entered in the 
Supreme Court as a judgment of that Court. 

The writ of mandamus is one of the preroga-
tive writs of the Supreme Court. Under the set-
tled law of this State the Supreme Court is a 
constitutional court and the powers which inhered 
in the Court at the time of the adoption of the 
constitution must be unassailable by legislation. 
Traphagen v. W. Hoboken Township, 39 N. J. L. 
232. The statute does not provide that the Su-
preme Court may by rule designate certain jus-
tices of the court to act for it. The statute is 
clearly an attempt on the part of the Legislature 
to deprive the Supreme Court of a power which 
inhered in that court at the time of the adoption 
of the constitution and is in direct conflict with 
Sections 1 and 5 of Subdivision 1 of Article 6 
which reads as follows: 

'' The judicial power shall be vested in a 
court of errors and appeals in the last resort 
in all causes as heretofore; a court for the 
trial of impeachments; a court of chancery; 
a prerogative court; a supreme court; circuit 
courts, and such inferior courts as now exist, 
and as may be hereafter ordained and estab-
lished by law; which inferior courts the leg-
islature may alter or abolish, as the public 
good shall require.'' 

Section 5, Subdivision 1, of Article 6 reads as 
follows: 

'' The supreme court shall consist of a chief 
justice and four associate justices. The mnn-
ber of associate justices may be increased or 
decreased by law, but shall never be less th:-rn 
two.'' 
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In the case of New Brunswick v. McCann, 74 N. 
J. L. 171, the Supreme Court held that the act of 
1906 (P. L., p. 18) which directs a Justice of the 
Supreme Court to re-hear in a summary way the 
charges against a policeman or board of commis-
sioners, is void because it is an attempt to con-
fer upon a statutory tribunal the prerogative right 
of the Supreme Court to review by certiorari the 
proceedings of the municipal board. In the course 
of the opinion Justice REED said at page 173: 

'' It is entirely settled that the legislature 
cannot strip the Supreme Court of its ancient 
power to issue the prerogative writs of man-
damus, quo warranto and certiorari. In the 
case of McCullough v. Essex Circuit Court, 30 
Vroom 103, the Supreme Court held that the 
appeal taken to the Circuit Court from an ac-
tion of the township committee in passing an 
ordinance was properly dismissed by the Cir-
cuit Court. The dismissal, thus approved, 
was for want of jurisdiction in the Circuit 
Court, although the statute expressly author-
ized such an appeal. The statute was held to 
be an infringement upon the exclusive power 
of the Supreme Court to review such a pro -
ceeding by its prerogative writ. 

"In Green v. Heritage, 35 Vroom 567, it was 
held by the Court of Errors and Appeals that 
the legislature could not confer upon the cir-
cuit Court power to review the judgment of 
District Courts in matters of law which might 
be reviewed by the Supreme Court on cer-
tiorari. It was held that it did not matter that 
the proceeding for the review was styled an 
appeal. It is true that in the opinion the fact 
was mentioned that a writ of error might, at 
the option of a litigant, be taken directly from 
the Circuit Court to the Court of Errors and 
Appeals, and thus a review by the Supreme 
Court could be evaded. In this respect that 
caNe differs from this case, for in this case the 
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certiorari would go to the Justice of the Su-
preme Court to review his rehearing of a mu-
nicipal act. But the line of reasoning in the 
Heritage case is that the right of the Supreme 
Court to .review attaches to the original pro-
ceedings whenever they are instituted, so that 
whenever there is an attempt to divert the ap-
pellate power over such proceedings to an-
other tribunal, whether then existing or then 
created, it is an infringement upon the prerog-
ative power of the Supreme Court. 

'' The doctrine thus enunciated is illustrat-
ed and supported by those cases in which the 
legislature has conferred upon tribunals 
other than the Supreme Court a power which 
has a semblance of being appellant, but which 
have been held for the purpose of supporting 
the legislation to be an original and not an 
appellate power." 

In the case of Wood v. Fithian, 24 N. J. L. 838 
the contention was made that the act authorizing 
certain Justices of the Supreme Court during term 
time to sit apart for the hearing of common busi-
ness, was unconstitutional. In the course of the 
opinion Justice PoTTS, speaking for this Court. 
said: 

'' This assignment is intended to bring UlJ 
the question as to the constitutionality of the 
third section of the act, relative to the Su-
iJreme and Circuit Courts, Rev. St. 196, whicb 
provides, 'That it shall be lawful for the jus-
tices of the Supreme Court, at every term 
thereof to designate in such way as to thern 
may seem proper, one or more of their num-
ber to sit, during term time, in a separate 
apartment from that in which the regular 
term is held, for the purpose of hearing and 
deciding all such matters as, by the rules of 
the said court are, or may be, denominated 
common business; whose decisions and judg-
ments shall be as good and effectual as if they 
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had been rendered at the bar of said court.' 
A section which was incorporated into the 
above act in the revision of 1846, from thP 
fourth section of an act, approved March 
twenty-fourth, 1845; Pamp. L. 154. 

'' In pursuance of the provisions of this sec-
tion, the Supreme Court have, for the last te"t1 
years, uniformly assigned to a portion of 
their number the duty of hearing commor. 
business in a separate room during the con-
tinuance of the terms ; and as certiorarits 
from the Court of Common Pleas, on appeal, 
are designated as belonging to that class of 
business by rule, such cases have ordinarily 
been heard by these justices. The act was in-
tended to facilitate the dispatch of business, 
and it has enabled the court, generally, to dis-
pose of all the cases which were ready to be 
argued, at each successive term. The jus-
tices sitting for the dispatch of common busi-
ness, have authority, by rule, to order any 
matters of that description to be set down on 
the paper, when, in their opinion, the case re-
quires it; and the court have ordered argu-
ments of that class to be heard before all the 
judges, where the questions involved were dif-
ficult or complicated, and the counsel on either 
side desired it. A very large proportion of 
the suits brought in the Supreme Court have, 
in some stage of their progress, been before 
these justices, and they have disposed of 
nearly all the matters called common business, 
which have been before the court during the 
last ten years, and yet the constitutionality of 
the law under which they acted has never bt-
fore been called judicially in question. What-
ever sanction, time, usage, and acquiescence 
can give to a public statute of this descrip-
tion this statute has the benefit of. The con-
stitution, it is true, created but one Supreme 
Court, to consist of a chief justice and four 
associate justices; but it left it to the legis-
lature to increase or diminish the number to 
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not less than two, and to pass all necessary 
laws regulating the practice and the mode of 
transacting business in this court. By law, 
one justice may hold the court, and his deci-
sions are made as binding as if all the justice~ 
were present. It may happen that by reason 
of absence at the circuits, or sickness, or other 
causes, the number actually sitting may b,J 
reduced to one; and the force of the argumem 
against the constitutionality of the law seems 
to be reduced to this, that when the justices 
are present they must all hear and all adjudge 
upon every motion made, and every matte1 
argued, at the same place and time.'' 

It is to be noted that the act under consideration 
in the Wood case merely provides that it shall bt 
lawful for the J us tic es of the Supreme Court to 
designate in such way as to them may seem prop-
er one or more of their number to sit for the pur -
pose of hearing common business, whereas in the 
1927 act the Legislature leaves nothing to the dis-
cretion of the Supreme Court but boldly providf~~ 
that writs of mandamus may be allowed by a sin-
gle Justice of the Supreme Court, thus strippiiig 
the Supreme Court of its ancient power to issue 
the prerogative writ of mandamus. 

We respectfully submit that the act of 1927 is 
unconstitutional and void, and that therefore Jus-
tice BomNE had no power to make the order for a 
peremptory writ of mandamus herein. 
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V 

Conclusion 

For these reasons we respectfully submit 
that the judgment below should he reversed 
and that judgment should be entered in favor 
of the appellant. 

If it should be concluded for any of the reasons 
advanced in Point I that the relator is not entitled 
to a pension, then not only should the judgment 
below be reversed but judgment should be en-
tered in favor of the respondent. 

Passaic v. Gross, 99 N. J. L. 409, 413; 
State v. Rodgers, 91 N. J. L. 212; 
H oxsey v. Paterson, 39 N. J. L. 489. 

Submitted October Term, 1931. 

EDWARD A. MARKLEY, 
Attorney for and of Counsel 

with the Respondent-Appellant. 
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