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The controversy in this case involves the right of 
the defendant, Mutual '!1rust Company, to apply the 
proceeds of collateral security held by it on other in-
debtedness to it of its debtor, John ,v. Crooks, than 
a -note of ~1,700 endorsed by the complainant, Irving. 

On November 12, 1908, ~Tohn vV. Crooks was in-
debted to the F'ederal 'rrust Company in the sum of 
$5,247.50, and on that day he executed a demand note 
for that amount to his own order vvhich he endorsed 
( Exhibit C. 2, p. 129). On the same day, with knowl-
edge evidently that the note was to be sold by the 
Federal Trust Company to the Mutual Trust Com-
pany, Crooks executed and delivered a pa.per ( Ex-
hibit D. 3, p. 135) of which the following is a true 
copy: 

"Newark, N. ~J., November 12th, 1908. 

M: u tual Trust Corn pany, 
Orange, New Jersey. 

Gentlemen:-
Enclosed please find my demand note for five 

thousand two hundred and forty-seven dollars 

New Jersey State Library 



2 

and fifty cents ($5,247.50) to be paid from the 
proceeds of the sale of the fifty shares of stock 
of the vVestfield Land and Improvement Com-
pany, here-with assigned to you. 

Very truly yours, 
J. ,v. CROOKS." 

It appears that by appropriate action of the Execu-
tive Committee of the Muta.I Trust Company (Record, 
p. 66) the note of November 12th for $5,247.50 ·was 
acquired by that company from the Federal Trust 
Company and that the Mutual Trust Company re-
ceived the note ( Exhibit C. 2) together with the letter 
( l<Jxhibit D. 3) on or about the 18th of November, 
1908, on which date the transaction ·was en tered on 
the books of account of the Mutual Trust Company 
and cha.ft given ( Record, p. 65, 1. 20; Exhibit C. 3, 
p. 129). The . Mutual Trust Company acquired the 
note and the accompanying pledge of stock at the 
same time, and on the face of it there is nothing illegal 
or improper in this arrangement even if the maker of 
the note, Crooks, gave to the Mutual Trust Company 
when it acquired the note from the }1.,ederal Trust 
Company, collateral security not theretofore held by 
the Trust Company. ':f"he note was a demand note 
and it was entirely proper for the maker to secure it 
by collateral to the then holder at any time the maker 
saw fit so to do. 

At the time o.f this transaction, whether it he re-
garded as of the 12th of November, the date of the 
note, or the 18th, the date of the record in the books 
of the Mutual Trust Company, Crooks was indebted 
in other amounts to the Mutual Trust Company, as 
follows: 

( 1) ( Exhibit D. 2, p. 133) note of October 21, 
1904, made by Har _ry ,v. Crooks to the order of the 
Bernardsville National Bank, endorsed by ~John vV. 
Crooks, for $2,800. This note was endorsed without 
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recourse by the Bemardsville National Bank and ,va~ 
held in Novem?er, 1908, by the Mutual r:rrust Com-
pany. It had been so held since ~July 1, 1905, pay -
ment having been guaranteed by the said J. ,v. Crooks 
in addition to his endorsement. There was due on it 
in October, 1908, $1,600. rrhis note was secured by 
ninety shares of stock of the Publishers Securjty Com-
pany of North America, which collateral turned out 
to be ·worthless ( Exhibit C. 1, p. 124). 

( 2) ( Exhibit C. 4a, p. 130) demand note for 
$4,900, dated August 30, 1905, made by J. W. Crooks 
to the Mutual Trust Company, on which, in Novem-
ber, 1908, the whole principal sum remained unpaid. 
This note was a collateral note secured by fifty shares 
of the ,vestfield Land and Improvement Company, 
being the same fifty shares referred to jn the letter 
of November 12, 1908, herei.nabove quoted. The note 
( Exhibit C. 4a) is on a printed blank, the pertinent 
parts of vfhich read as follows : 

"On demand after date, for value received, I 
promise to pay to MUTUAL r_r'RUS'r C0:\fPANY, or 
order, at its banking house, with interest ~t the 
rate of 5,o/o per annum, forty-nine hundred .. . . . . 
00/100 dollars, the undersigned having deposited 
with said Trust Company as collateral security 
for payment of this m· Cf(ny other lfobi1'ity or lia -
bilities of the u.11dersigned) direct or r-o11,,ting ·ent) 
indivi.du.a,l or ftrrn) to swid Trust Co1npam,,y nm,o 
exis ·ting ) or 1,,ohich hereafter may be contra!C'ted,, 
the follmving property, viz: 

Fifty shares vVestfield Land and Improvement 
Co. with full power and authority to said Trust 
Company, or its Presirlent, or Treasurer, to sell , 
assign and deliver the whole, or any part thereof: , 
or any substitutes therefor, or any .additions 
thereto, at any Broker's Board, or at any public 
or private sale, at the option of said Trust Com-
pany, or its President, or Treasurer, or its or 
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their or either of their Assigns, on the non-per-
formance of this promise, or the non-pnyrnent at 
iniaturity of arny of the other liabilities aforesaicl, 
or at any time or times thereafter, without de-
mand of payment, advertisement, or notice of 
sale, which are hereby expressly waived; and 
after deducting all costs and expenses for col-
lection, sale and delivery, to apply the residue 
of the proceeds of such sale, or sales, to pay any 
or all of said liabHities to said Trust Company 
or its assigns, as its President or Treasurer, or 
assigns, s~all deem proper, returning the over-
pl us to the undersigned; -x- * ·* ." 

The note further contained the usual provisions fo~~ 
the substitution of securities, deposit of additional 
collateral, etc. 

(3) (Exhibit D. 1, p. 132) note dated September 
3, 1908, made by J. W. Crooks to the order of Estate 
of T. W. Crooks, for $1,700, payable two months after 
date, and endorsed, Estate of '!'1. '\V. Crooks, J. ·w. 
Crooks, Ad'm . This note had become due on N ovem-
ber 4, 1908, and had been rlrotested for non-payment 
( Record, p. 73, 11. 1 to 10). 

( 4) Note dated September 28, 1908, for $1,700, 
made by J. '\V. Crooks to the 01~der of J. S. Irving , 
payab _le two months after date and enclor~ed by J. S. 
Irving ( Record, p. 71, 11. 35 to 40) . 

As ·will be observed, none of these obligations other 
than the $4,900 note, involved any specific pledge of 
the fifty shares of .. Westfield Land and Improvement 
Company stock. 

On or about November 12, 1908, the Mutual Trust 
Company had the fifty shares of stock of the vVest-
field Land and Improvement Company tram,ferred to 
it on the books of that corporation ( Rerord, p. 79, 
1. 30) -. This it had a perfect right to do as pledge~ 

It appears by the testimony of Mr. Irving ( Record , 
p. 70; p . 89) that he had endorsed the $1,700 noto 
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for the accommodation of his son-in-law, John ,¥. 
Crooks, as he had endorsed a note for a similar 
a.mount under discount in the vVestfield Trust Com-
pany, and that he had taken no security of any kind 
for such endorsement. 

No attack was made by the complainant on the va-
lidity of any of the notes involved in this controversy. 

"'\Vhen the note of $1,700 made by Crooks to Irving 
matured on the 30th day of September, 1908, a new 
note ( Exhibit 0. 5, p. 132) in the same amount was 
made by Crooks to the order of Irving, dated N ovem-
ber 30, 1908, payable two months after date. This 
note was drawn by Crooks and sent to Irving and by 
Irving forwarded to the Mutual Trust Company and 
purchased by that Company and its proceeds applied 
to the satisfaction of the maturing note for the same 
amount. 

The note dated September 30, 1908, fell due on the 
first day of February, 1909, and was protested for 
non-payment antl later, after suit had been brought 
thereon by the Mutual Trust Company, was paid by 
Irving, the complainant in this case, who claims that 
by such payment he acquired a right to be subrogated 
as of Septem.ber 30, 1908, the date of his endorsement ) 
to the amount so paid to participate in the collateral 
security represented by the fifty shares of the vVest-
field Land and Improvement Company stock. This 
claim on the part of the complainant is disputed by 
the defendants, the Mutual Trust Company having 
a pp lied the proceeds of such collateral to the retire-
ment of the note for $4,900, the note for $5,247.50, the 
$1,700 note of J. ·w. Crooks to the Estate of '1'1. W. 
Crooks, and in part satisfaction of the Harry ·w. 
Crooks note, on none of which was the said complain° 
ant in any way liable ( Record, foot of page 63). 

Irving contends ( Record, pp. 80 to 83) that when 
the stock was tram;ferred on the books of the \Vest-
fi.el,d Land and Improvement Company ( of which 
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Company Irving was President), Phillips, the Seere-
tary and Treasurer of the Mutual Tr~st Company, 
said that the $1,700 note on which he was an endorser 
and which did not mature until the 30th day of No-
vernber then following, was to be paid out of the pro~ 
ceeds of the Land and Improvement Company stock, 
and that when he endorsed the new note of November 
30, 1908 (which he subsequently paid after suit had 
been started thereon against him, Record, Stipulation, 
foot of page 66) be was again told by Phillips that 
the note ·would be paid ont of the collateral. This 
Phillips positively denies ( Record, p. 105), but it is 
not perceived that it is of material consequence in 
the disposition of the questions involved whether any 
such statements were made by Phillips or not, for two 
reasons: 

(1) Because the rights of the Trust Company in 
the application of collateral, so far as it had ally bear-
ing on the note of $1,700, on which Irving was an 
endorser, then running, were at the time already fixed 
beyond any right or authority in Phillips to change 
them either of his own accord or by agreement "·itll 
Irving, both by the terms of the collateral note of 
August 30, 1905, signed by J. W. Crooks and still 
held by the Mutual Company, and by the further spr-
cific pledge of November 12, 1908, also signed by 
Crooks ( Exhibit C. 4a, p. 180; Exhibit D. 3, p. 135) ; 
and 

(2) Because it is not claimed by Irving that he 
declined to endorse the new note of N ovemher 30, 
1908, the proceeds of which were used to rrtire the 
note maturing on that date, by reason of any state-
ment made by Phillips, or i hat he imposed any con-
dition on such endors.ement of the application of any 
collateral then held by the Trust Company for the 
indebtedness of J. "\V. Crooks in such way as to pay 
the note then endorsed by him in advance of otlH1r 
indebtedness then held by the Trust Company. Snch 



an agreement would have been clearly beyond the 
power of Phillips. to make in s.uch way as to bind the 
':Prust Company, but none such ,vas made. The 
utmost effect that can be given to Mr. Irving's own 
description of what took place would be satisfied by 
the application of the collateral held by the Trust 
Company in relief of Irving's endorsement if the pro-
ceeds of such collateral should be suffident to pay all 
of the indebtedness including the note endorsed by 
Irving. 

As a matter of fact at the time the note for $1,700, 
dated November 30, 1908, on which he was sued, and 
which he paid, and out of which must come his right 
of subrogation, was ·given, the Mutual Trust Com-
pany had by arrangement with Crooks the right to 
apply the collateral held by it to the demand note of 
$4,900, dated August 30, 1905, the demand note of 
$5,247.50, dated N overnber 12, 1908, the note for 
$1,700 to the Estate of T. W. Crooks, protested on 
November 4, 1908, and the demand note of Harry ·vv. 
Crooks guaranteed by John ·vv. Crooks on which 
$1,600 was due. 

If the situation be considered before that note was 
given and at the maturity of the predecessor note of 
$1,700 ( that is to s.ay November 30, 1908), the result 
is no different, as at the time of such maturity when 
the liability of Irving became fixed by the failure of 
Crooks to pay, the Trust Company was at liberty to 
apply the collateral to the other notes mentioned, and 
hoth of the alleged statements by Phillips. to Irving 
succeeded in point of time the specific pledge by 
Grooµ.s, dated November 12, 1908, the first statement 
hy Pldllips being on the occasion of the trans.fer of 
the stock (November 12, 1908) and the second on the 
-endorsement of the new note (November 30, 1908). ,v e need not, however, go hack to that point as the 
rights of Irving must he (letermined with reference 
to the note paid by him on which he founds his r.ight 
to subrogation. 
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Mr. Irving at no time had any collateral to secure 
his endorsement to Crooks' note and certainly he had 
no control over Crooks' right to increase his indebted-
ness to the Trust Company or to prevent Crooks from 
securing, by the specific application of his property, 
a demand obligation subse<1uently acquired by the 
Trust Company. The rights of an endorser as to the 
application of collateral security given by the maker 
to the holder of a note are to be determined by the 
terms of the pledge as they exist at the time of the re-
sort to the security and do not relate back to situa-
tions existing under other contract conditions, even if 
the other contract be regarded as renewed by the later 
note. Irving had no standing of any kind until his 
obligation matured on the protest on February 1, 
1909, of the $1,700 note dated November 30, 1908, 
( Exhibit 0. 5, p. 132) made by Crooks and endorsed 
bj him. Then for the first time his rights as an en -
dorser to have anything to say about the collateral 
arose, and such right involved no veto on the earlier 
diRpositions made of the rollateral behreen OrookR 
and the Trust Company as applicable to other indebt -
edness. 

The case of FaU Ri1,;er Na,tional Bank YS. Sladr. 
153 Mass., 415; 26 N. E. Reporter, 843, also reporie ,(l 
in 12 L. R. A., 131, is an exact authority even aR to 
the form of the collateral note used. 

~Phat case is in harmony with the general law ot 
this State and is no contradiction of the rule of snb-
rogation relied upon by the complainant in this caRe 
under circumstances where such rule is applkable. 

A bank has a perfect right to protect itself in the 
application of its security imd under the la,v of thiR 
State is under no obligation to cease trading in noteR 
of a mak er whose obligation it already holds, Ruffi-
ciently secured by an endorsement not ner ,tling t]w 
support of col1ateral. The Mutual Trust Company 
di.d not need to worry about the note of CrookR' en-
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dorsed by Irving and was not for bidden to take a new 
obligation in paym~nt of the old or in renewal of the 
old so long as it was satisfied to be secured only by 
the Irving endorsement. It was perfectly free to deal 
with Crooks and arrange with him for new collateral, 
or for the application of an equity in collateral 
already held as related to a new indebtedness arising, 
while it held the note endorsed by Irving. The law 
affecting the application of collateral for the protec-
tion of a. surety does not come into play until the 
obligation of the surety has matured and the proceeds 
of the collateral are in course of application. 

In the Massachusetts case referred to, Judge Devens 
properly says that the evidence as to previous trans-
actions of the parties, and previous forms of their 
notes, and provisions for collateral security therein, 
are not important, even if admissible; that the rights 
of the endo1·ser to the application of the collateral 
security are to be determined by the terms of the 
pledge as they existed at the time of the sale thereof. 

Any contrary rule would interfere with the activi-
ties of banks in dealing with commercial paper and 
compel a bank, as holder of such paper acquired in 
ordinary course of business, to surrender to its mvn 
detriment, rights established by express contract. 

The present case does not involve any question of 
insolvency law and does not justify the application 
of the right of subrogation appealed to by the com-
plainant. Subrogation is never permitted except un-
der equitable conditions and it is not equitable to 
deprive a creditor of his right to use his security to 
his own advantage so long as not in contravention 
of the contract relating theeeto made with his debto1s. 

The decree of the Court of Chancery dismissing 
complainant's hill should be affirmed. 

JOHN R. HARDIN, 
Of Counsel for Defe11Julwn.t-Respondent) 

Federa.Z Tru.st Compa;ny. 

. . 
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The complainant, John S. Irving, father-in-law of 
John \V. Crooks, in 1906, became the accommodation 
maker of a note of $2,000.00 for said Crooks, which 
not'e was endorsed by Crooks and purchased by the 
defendant, Mutual Trust Company. The note con-
tinued to be executed with Irving as maker and 20 

Crooks as endorser for several periods of two or three 
months each, whereupon subsequently the note was 
changed, so that Crooks became the maker and Irving 
the endorser. The note was for the accommodation 
of Crooks, and Irving demanded or held no collateral 
whatever for his protection. For the accommodation 
of Crook's, Irving's name also appeared on a $1,500.00 
note, which was purchased by the Westfield Trust 
Company, but which does not figure in this contro-
versy, excepting incidentaily. 

In 1905, Crooks borrowed from the Mutual Trust 
Company, the sum of $4,900.00 on the usual form of 
collateral note, pledging for its security roo shares 
of the capital stock of the Westfield Land & Improve-
ment Company, of which Irving was the President. 
This collateral note, in the usual form, contained a 
provision that the collateral pledged should be security 
not only for the $4,900.00 indebtedness, but "for pay-
ment of this or any other liability or liabilities of the 40 
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undersigned (Crooks), direct or contingent, individual 
or firm, to said Trust Company, now existing or which 
hereafter may be contracted," and authorized the 
Trust Company on non-payment, to apply the p1 .• : · 
ceeds of the collateral "to pay any or all of said lia-
bilities to said Trust Company, or its assigns, as its 
President or Treasurer, or assigns, shall deem proper, 
returning the overplus to the undersigned." 

The \Vestfielcl Land & Improvement Company 
10 liquidated its assets and paid to the Mutual Trust 

Company, as holder of the stock, the share of s·uch 
assets to which Crooks' stock was entitled. The 
amount received by the Trust Company from the 
proceeds of the stock was not sufficient to fully pay 
the notes which it held, upon which Crooks was obli-
gated, w'ithout taking into account the $1,700.00 note, 
endorsed by Irving. The $1,700.00 note was pro-
tested, and later paid by Irving, in January, 19rr, 
C. p. 37-). At the time of such payment, Irving served 

20 

30 

notice on the Trust Company that he derrlianded to 
be subrogated to the right of the Trust Company in 
the shares of stock which it held as collateral, under 
the $4,900.00 note. The Trust Company began to 
receive payments on the Westfield stock on June 7, 
1909, and final payment on the stock was made on 
August 1, 1911, (C. p. 93). The Trust Company ap-
lied these payments on other notes of Crooks, which 
it held, but which were unpaid, and arfter such appli-

. cation, there was no money left to apply to the reim-
bursement of Irving, for the $1,700.00 note which 
Irving had paid in January, 1911, after suit against him 
had been begun by the Trust Company. At no time 
did Irving tender to the Trust Company the amount 
of the Crooks indebtedness, which it held against the 
collateral, nor did he at any time make any specific 
offer to pay the amount of the Crooks' indebtedness 
and take over the collateral. 

The complaint which Irving makes is that the Trust 

40 Cqmpapy had no right to purcha;,e th~ note of Crooks 
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of $5,247.50, on November 18, 1908, (for the payment 
of which, Crooks subsequent ly repledged the Westfield 
Land & Improvement Company stock, then held by 
Le: Trust Company), because on November 12, 1908, 
Irving claims to have informed the · Trust Company 
that he was only an accommodation endorser for 
Crooks on the $1,700.00 note, which was to come clue 
on November 28, 1908, and asked an officer of the 

Trust Company to pay this note out of the proceeds 
of the W estfielcl Land Company stock. He claims IO 

that what transpired between him and Phillips, (an 
officer of the Trust Company) when Phillips called 
at his office to have the collateral stock transferred 
to the nam ,e of the Trust Company, obligated the 

Trust Company to make such application before 
applying same to the payment of the other obligation 
of Crooks, acquired six clays after such visit, which 
acquisi t ion was made a lso ten clays before the $1,700.00 
note became clue, upon which Irving was then en -

20 
clo-rser; and although when the $1,700.00 note did 
mature, on November 28, 1908, instead of insisting 
upon its payment out of the collateral, that $1,700.00 
note was retired and paid by a new note in the same 
amount, made by Crooks and endorsed by Irving, 
elated November 30, 1908, and maturing January 30, 

1909. As to this last note, no claim is made by the 
complainant that the Trust Company or any of its 
officers made any promises or representations of any 
sort as to the co llateral; but the claim is urged by 

30 
the complainant that if the Trust Company assumed 
any obligation regarding the application of the col-
lateral to the payment of the predecessor note of 
$1,700.00 on November 12, 1908, when it had not yet 
matured, that such obligation, alleged to have been 
assumed, inured for the benefit of the $1,700.00 note 
of November 30, 1908, (payable in two months), al-
though such last mentioned note had not then either 
come into being or been arranged for. In the deter-
mination of this controversy, it v.:ill become ess ential 

40 
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to determine whether the position of the parties was 
changed in any way whatsoever, as the result of the 
visit of the Trust Company's officer to Westfield, on 
November 12, 1908, and the occurrences there at that 
time. The complainant's claim is that two things 
happened at W estfielcl on November 12, 1908, which 
he alleges, gave him a claim on the stock, namely: 

r. A promise on the part of the Trust Company's 
officer to pay the then existing note of $1,700.00 out of 

ro the proceeds of the W estfielcl Land Company stock. 
2. An offer to buy the stock for $ro,ooo.oo alleged 

to have been made by Irving to the Trust Company's 
officer. 

What actually took place and the effect of the same 
\vill have to be determined herein. 

I. 
What took place at Westfield on November r2, rgo8, 

did not impose on the Trust Company any obligation 
.lO regarding the collateral which it then held; and did 

not change or diminish the obligation of the com-
plainant to the Trust Company. 

To determine whether any obligation was assumed 
by the Trust Company, it becomes essential to deter-
mine what actually took place. Phillips, the Trust 
Company's officer, went to Westfield to have the col-
lateral stock, then standing in the name of Crooks, 
transferred to the Trust Company. Then, for the 
first time, Irving ascertained that the Trust Company 

30 held these shares of stock as collateral security for 
obligations of Crooks, (C. p. 90, 1. ro), the amount of 
which was not definitely known even on that clay, 
but which was discussed as being "somewhere about 
$ro,ooo.oo," (same page, 1. 20; p. 90, 1. 22-30). Irving's 
version of what Phillips said about the $1,700.00 note 
is, "He said the $1,700.00 note was included in the 
notes that were to be paid out of the proceeds of the 
stock; there was no question about that note." (C., 
bottom of page 81 and top of 82). Phillips denies 

40 
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having made any such statement. (C., p. 105, 11. 
13 -28). vVilliam S. Welsh, another officer of the 
Westfield Land & Improvement Company, and a 
friend of Irving, was also present; and his version 
of what Phillips said is the following: "Mr. Phillips 
said the note would be paid * * * and if it was , among 
the other notes to be paid and all the notes were 
paid, that note would be paid." (C., p. 103, IL 18-22). 
In the sam.e conversation, Irving also made an effort 
to get Phillips to manipulate any surplus there might 
be from the Westfield stock, so that a note of $1,500.00, 
also endorsed by Irving·, for the accommodation of 
Crooks, and held by the Westfield bank, could also be 
paid. This request appears in the testimony of Irving, 
a$ follows: 

"I talked with him (Philips) about that stock, if 
there was a surplus, if I couldn't arrange it some 
way to have that ( the Westfield $1,500.00 note) paid 
out of the surplus, after all the obligations were paid 

IO 

to the Mutual Trust Company; he said he could not 20 
speak for the directors about that but he said he 
would use his influence; if there was a surplus, he 
would do what he could to have that $1,500.00 note 
that I had discontinued in the Westfield Trust Com-
pany, paid out of it.' (C., p. 81, 11. 9-17). The testi-
mony of Irving that Phillips "could not speak for the 
directors" concerning Irving's request on the $1,500.00 
note, gives weight and corroboration to Phillips' testi-
mony, w'here he denies promising anything regarding 
the $1,700.00 note, and insists that he had no authority 3o 
to make any such statement or promis .e. (C., p. 112, 
11. 21-26.) 

"Q. Then if you did say to Mr. Irving that this 
note of $1,700.00 would be paid out of the proceeds of 
the sale of that stock, you don't remember it now?" 

"A. I remember I didn't say that. I had no author-
ity to.'' 

None of the three persons present at the conver-
sation of November 12th, attempt to give it verbatim. 40 
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They ~11 give their recollection of the substance of it , 
and the farthest Phillips went in making any state-
ment of what he thought the Trust Company could 
do for Irving , regarding his note , is probably con-
tained in the testimony of \Velsh , (Irving 's friend), 
as to what Phillips said, which was , (C., p. 103 , r. 20): 

" If it (the $1 ,700.00 note) was among the other notes, 
to be paid , and all the notes were paid, that note would 
be paid. " This statement , coupled with the state-

IO ment of Irving that Phillips could not bind the Board 
of Directors , but would consult them , ab out the 
$1 ,500.00 note , and Irving 's testimony that Phillips 
would submit his bid of $10,000.00 for the stock to 
the Board of Directors, ( C., p. 86, 11. 20-30) is con-
vincing that Irving knew that Phillips had no author-
ity to do anything but have the shares of stock trans-
ferred. 

20 

It is very clear from the foregoing, that Phillips' 
visit to Westfield and the conversation related above, 
in no way affected the status of either Irving or the 
Trust Company towards the collateral. The Trust 
Company's rights under the collateral were not 
abridged by that visit, nor was any new duty cast 
upon it by reason of the same . Irving acquired no 

new rights because of the visit; he acquired only in-
formation as to where the Westfield Land Company 
stock was pledged, and that Crooks at that date was 
indebted to the Trust Company to the extent of "some-

30 where about $ro,ooo .oo." Phillips did not go to 
Westfield to make any arrangement with Irving as 
to the payment of the $1,700.00 note. He went for the 
purpose of having the stock transferred to the Trust 

Company. He was clothed with no other authority, 
and he definitely testifies to the effect that he had no 
authority to make any arrangement with Irving for 
the specific pledge of the stock for the payment of 
the $1 ,700.00 note . The stock belonged to Crooks, 
and was still within the control of Crooks , who spe-

40 cifically pledged the said stock for the payment of 



7 

any note or notes which the Trust Company might 
subsequently acquire, upon which Crooks might be 
liable, should the Trust Company deem it safe, after 
considering the endorsements and collateral upon 
which it might rely, to take care of the Crooks in-
debtedness , past, present or future; even if Phillips 
intended at the time to make an absolute agree-
ment with Irving that he would see that the $1 ,700.00 

note was paid out of the proceeds of the stock , it 
could be only his personal agreement , made without 
any authority from the Trust Company or its Board 
of Directors, and not binding upon the Trust Company 
in any way. The By-Laws of the Trust Company , 
defining the duties of Secretary and Treasurer , (which 
position Phillips held at the time), appear in C., p . 76. 
The only portions of the same which could e_ven dis-
tantly be applicable , are the following lines, 28 etc. : 

"He shall have the custody, under the control and 
supervision of the President, of all securities pledged 

IO 

as collateral for loans made by the Company; * * * 20 
He shall have power to make temporary loans upon 
collateral or otherwise, under such rules and restric-
tions as the Executive Committee may adopt." 

It can hardly be said that the "custody of the col-
laterals , under the control of the President ," or 
"power to make temporary loans upon collaterals or 
otherwise" would give him the power or authorit y to 
bind the Trust Company in the manner claimed by 
the complainant . 

In the absence of express authority from the board 30 
of directors, neither the president , secretary , treasurer, 
or any other officer, has power to dispose of the prop-
erty held by the Trust Company. Cogan & Conover 
Co. , 3 Robb. 358 and cases cited at top of p. 363. 

It is, therefore, urged that the visit of Novembe r 
12, 1908, did not change the relations of the parties 
and that the Trust Company did not assume any new 
duty on that occasion , nor was the complainant ever 
relieved from any obligati on which then rested upon 
him . 40 
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II. 
The complainant, Irving, did not on Novembe ;r 12, 

1908, or at any other time, make any valid o.ffe:r or 
tender or offer to pay the indebtedness, which the 
Mutual Trust Company held against the Westfield 
stock, and take over the stock then held as. collateral. 

The: complainant's contention on this phase of the 
case is expressed in his brief, page 4, lines 14, etc., as 
follow s : 

"But it is admitted that Mr. Irving offered to pay 
to the Mutual Trust Company $10,000.00 upon condi-
tion that the Trust Company turn over the collateral 
security to him. " and states Cases , pages 80, 96, 105, 
IIS, I 17, 120 and 122, in support of that statement. 
This statement we emphatically deny, both as to any 
such statement being admitted, and as to the fact 
that Mr. Irving on November 12, 1908, "offered to 
pay $10,000.00" and take over the collateral. Examin-
ation of the testimony referred as appearing on the 
Case pages last above named, will show that the 
statement in the brief is not supported by such 
testimony. 

C. p . 80.-Irving testifies , line 20, that Phillips thought 
the amount that Crooks owed the Trust Com 'pany 
was "somewhere about $10 ,000.00." And on line 
32, Irving testifies that Phillips "asked me to 
make a bid on the stock, they wanted to sell it 
and he wanted to clear up these" -

There is no other reference on this page to any 
offer on the stock. 

C. p. 96.-The reference to the $10,000.00 figure is 
embodied in the testimony of William S. Vv elsh, 
as follows : 

"Q . You recall this, that when you said, or 
Mr . Irving said , you would give $10 ,000 .00 for 
the stock , that Mr. Phillips said that he didn 't 
know if $10 ,000.00 would cover all the Mutual 

4q Trust Company had 1 didn't he? 
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A. He said he was under the impression that 
it would cover it. 

,Q. Didn't you say in answer to counsel here, 
that when you made the offer, or Mr. Irving made 
the offer, that it was stated then that he didn't 
know if it would cover-the $ro,ooo.oo would 
cover what the Mutual Trust held? 

A. I do not think so; I said he was under 
the impression it would cover, and he would 
advise their accepting the amount and cleaning ro 
up the obligation . 

Q. He would advise that it be taken, if it 
would cover their obligations, didn't he say that? 

A. Yes. 
Q . Are you sure of that? 
A . I am sure he said he was under the im-

pression that it would cover the amount and he 
would advise the board to accept our proposition 
if it did. 

Q . That is, if it did cover their indebtedness? 20 
A. Yes ." 

C. p. 105.-The reference to the $10,000 .00 figure is 
contained in the testimony of Phillips, the Bank 
officer, as follows: 

"Q. Do you remember something about an 
offer of $ro,ooo.oo being made at that time by 
Mr. Irving for the shares of stock? 

A . Yes, sir. 
Q. And you heard what he said about that, 

that you would refer the matter to the executive 3° 
committee . 

A. Yes. 
Q. Is that what you said? 
A. I said I would take it to the Bank and refer 

it to the committee." 

C. p. I 15.-All of the testimony on this page is that of 
Phillips and is practically a repetition of what 
appears on page 105: 

"Q . As a matter of fact, you were offered on 
40 
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that day, the 12th clay of November, by Mr. Irving 
$10,000 for this stock? 

A. He made an offer, I think, of $10,000. 

Q. Do you know whether he did, or only guess? 
A. He did make that offer, yes. 
Q. Are you sure of that? 
A. Yes. 
Q. \iVhat did you say to him? 
A. I told him I would take it back to the bank 

and submit it to the committee. 
Q. Diel you tell him that was sufficient to 

cover the amount of money that was owing by 
Crooks to the bank · on his various notes? 

A. I don't remember having said that. · 
Q. At that time you were the secretary and 

treasurer of the Mutual Trust Company, were 
you not? 

A . Yes. 
Q. You knew their business thoroughly? 
A. Yes. 
Q. You knew Crooks, didn't you? 
A. Yes. 
Q. Do you mean to say that a man who was a 

director in your bank, you didn't know how much 
he owed the bank? 

A. I knew it. 
Q. Then you knew when you were out in 

W estfielcl that that $10 ,000 would cover the lia-
bilities? 

30 A. I suppose I did at that time; I don't know 

40 

as I said it, though. 
Q. Didn't you say to Mr. Irving that you 

would recommend that that offer be accepted? 
A. No, I said I would submit it to the com-

mittee." 

C. p. 117.-This extract is also from the testimony of 
Phillips: 

Q. Didn't you report to your committee when 
you returned from Westfield after having the 
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shares of stock assigned, that those shares of stock 
were worth so much money, according to what 
you learned out there? 

A. I told them there was an offer of $ro,ooo 
111ade;'' 

C. p. 120-The testimony of vVelsh further discloses 
the following: 
"Q. Mr. Phillips says that at the time of his 
conversation with you and Mr. Irving on the 12th 
of November, 1908, t.here wasn't anything figured 10 

up in his presence to show the value of these fifty 
shares of stock; what have you to say? 

A. We figured it out ·and approximated the 
value at about two and a half a share, making it 
about $12,500 as the value of the stock at that 
time, and we made the offer of $10,000, because 
we didn't know whether the contract would carry 
through or not. 

Q. What did Mr. Phillips say about that $2,500 
over the $ro,ooo you offered? 

A. He said, if our company accepts your 
$ro,ooo offer, that the profits on that would pro-
tect Mr. Irving on his $1,500 in the Westfield 
Bank. That came out in conversation." 

C. p. 122.-This testimony is that of the complainant, 
Irving, and is as follows : 

"Q. 1-Ir. Irving, on November 12, 1908, when 
you, Welsh and Phillips were together, did you 
and Mr. vVelch figure out what you thought would 
be the approximate value of the fifty shares of 
stock, so that you might make an offer to pur-
chase it? 

A. Yes, sir . 
Q. Did you inform Phillips what in your opin-

ion it was worth? 
A. He was there and knew as much about the 

figuring as we did. 
Q. Did you tell him what you figured? 
A . I suppose we told him; he could see the 

20 

30 

40 
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figures himself, he stood there at the desk along-
side of me. 

Q. He was right there and saw the figures? 
A. Yes. 
Q. Diel he make any remark about the $2,500 

in excess of the $10,000 you were offering? 
A. No, I don't remember that he did any more 

than about the surplus would pay the $1,500 that 
I had in the bank, in the Westfield Trust Company. 

Q. Who said that? 
A. I think Mr. Phillips spoke of it, as he knew 

that was what we were buying the stock for, to 
cover that note, trying to make something out of it 
over and above paying Crooks' obligations to the 
Mutual Trust Company." 

The sum total of all of the above testimony is that 
Phillips asked Irving to make a bid on the stock; 
Irving and Welsh figured the matter out and deter-
mined that the stock was worth at least $12,500.00, 

and made a bid of $10,000.00 for the stock admittedly 
worth $2,500.00 more, in the hope that if the indebted-
ness due the Trust Company was paid and the $1,-

500.00 'J\T estfielcl note was paid, there would still be a 
good chance for him to "make something out of iti ;" 
that Phillips said he would submit the bid to the 
Board of Directors or Executive Comm •ittee; that he 
did report the bid to the Bank authorities and they 
did nothing towards accepting the same, thereby 
rejecting it; that Irving did nothing to follow up his 
bid; never made a formal offer or tender, or even made 
an effort to find out how much the Bank held against 
the collateral, with the idea of tendering that amount 
and taking over the collateral; that the rejection of his 
bid of $10,000.00 for collateral, which the complainant 
admitted was worth $12,500.00, and which actually 
produced $13,697.38, ( C., p. 66, I. 3 I), was not only 
justified but was the proper thing to have clone at the 
time. There never has been made by or on behalf 

40 of the com1plainant any valid "offer to pay" or tender 
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to the Trust Company of the amount of the Crooks 
obligations, about which the complainant raises no 
question whatsoever. Nowhere in the case does any 
such "offer to pay" or tender appear. The complain-
ant's case rests upon the assumption that there was 
an obligation imposed upon him to pay, offer to pay 
or tender to the Mutual Trust, the amount rightfully 
clue it. If the complainant and the Trust Company 
disagreed on what that amount was, then it was his 
duty to tender the amount which he claimed to be due. 10 

He did none of these things, and it is respectfully 
urged that the testimony referred to in the complain-
ant's brief absolutely disproves the statement which 
he makes the basis of his prayer for relief. 

III. 
The defendant Trust Company was. entirely within 

its rights in purchasing the Crooks note : of $5,247.50, 
on November 18, 1908, and having purchased the. note, 
accompanied as it was, by the rep ledge of the Westfield 

20 
Land Company stock, as collateral security for its pay-
~enit, it was the duty of the Trust Company to apply 
the proceeds of the stock to its payment before apply-
ing the same to the payment of the $1,700.00 note. 

Giving the complainant credit for the full force of 
this argument, it can amount only to this, that on 
November 12, 1908, ten clays before the note, upon 
which he was obligated, came clue, he offered to pay 
the indebtedness due to the Trust Company and take 
over the collateral. While this contention is em- 30 
phatically denied, still if absolutely true, it would not 
be sufficient to warrant granting the prayer of the com-
plainant's bill. If the complainant should be considered 
in the light of a surety, his right to pay the debt and 
take over the collateral would not come into , existence 
until the note became due and owing, and was unpaid 
by the principal debtor. Brick v. Freehold Banking 
Company, 8 Vr. 308. Therefore, on November 12, 

even if willing to pay, and actual payment was made, 
before the note came clue, the Bank would not have 40 
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any authority to turn over the collateral pledged for 
the payment of the note ; which had yet some time to 
run. The case at bar is identical with Brick v. Free-
hold Banking Company , because in that, the offer to 
pay, if made at all, was made before the obligation to 
pay had arrived. The Court, at page 309, holds such 
an offer to pa y amounted to nothing. It says, "It is 
hardly necessary to add that the defendant's offer to 
pay the note , prior t o its maturity, on condition that 

IO the co llaterals should be at once assigned to him, was 

of no effect , especially in view of the fact that the 
complainants were under written stipu lation , executed 
and delivered simultaneously with that , given to the 
defendant, to convey the collaterals to the wife of one 
of the makers of the note, on payment of the note by 
him." In the case at bar , it was the duty of the Trust 
Company to turn back the collaterals to the maker of 
the notes, in case the obligations for which they were 
held were paid by him. Until the note came clue, it 

20 was not known whether the maker would or would not 
pay. 

The purchase of the $5,247.50 note, made on N ovem-
ber 8, 1908, in the usual course of business, was in 
line of the practice of the Bank in the purchase of 
commercial paper . Th _e repledge of the Westfield 
stock by the maker of the last mentioned note, who 
was the owner of the stock, and the acceptance of 
the repledge by the Trust Company did not violate 
any of the laws. governing the banking business or any 

3o of the usual banking customs. All the notes which the 

Bank held against the stock and upon which notes 
John W . Crooks' name appeared, were the debts of 
Crooks, as principal debtor. On some he was endorser 
or guarantor; and the Bank held other security, (to 
wit , the names of other makers and endorsers), besides 
the Crooks stock as security for the money advanced 
on the various notes. There was no restriction placed 
upon the Trust Company that it could not purchase 

40 any notes of Crooks subsequent to November 12, 1908, 
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-the date of the conversation of Phillips with Irving. 
For all that appears in this case, there was no reason 
to believe that the notes were not perfectly good in 
every respect. "\i\Tithin the legal limit, it could have 
purchased notes of Crooks, both before and · after No-
vein ber 12, 1908. Certainly the complainant made no 
effort to ascertain definitely to what extent the Bank 
held the notes of Crooks, or when its purchase of the 
notes began or ended. Even had the complainant for-
bidden the Bank to make any additional purchas.e of 10 

Crooks' notes, after he became aware that the Bank 
held the collateral, such order or notice would have 
been of no avail. 

The case of Brick v. Freehold Banking Company is 
cited approvingly in Phila. & Reading R. R. Company 
v. Little, 14 Stew., at 529; Monroe v. De Forest, 
8 Dick., 267. 

The right of subrogation cannot be enforced until 
the whole debt is paid; and until the creditor is wholly 
satisfied, there ought and can be no interference with 20 

his rights or his securities, which might even by bare 
possibility prejudice or embarrass him in any way 111 

the collection of the residue of his claim. 

Receiver of Midland Railway C. v. W ortendyke, 12 

C. E. Green, at 661. 
This decision reversed that of Coe v. Railway Co., 

12 C. E. Green, 1 IO, which intimated that subrogation 
might take place even though the whole debt was not 
paid. The decision in 12 C. E. Green, 661, is now the 
law of this State, as appears by such cases as Irich v. 30 

Black, 2 C. E. Green, 189; Polhemus v. Prudential 
Realty Co., 45 V r., 570, and the cases cited at page 578 . 

. In the case of Trusdell v. Price, 2 Stew. 620, revers-
ing 1 Stew, 200, one Barber transferred to Trusdell all 
moneys payable on a City paving contract to secure 
indebtedness to Trusdell, repres ,ented by money ad-
vanced on notes from time to time. On several of 
the notes, Price was endorser for Barber, and Trusdell 
paid out of the paving contract moneys, notes of Bar- 40 
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ber, negotiated subsequently to the Price endorse-
ments, and negotiated after Trusdell knew that Price 
was only an endorser on the Barber notes, and although 
Price claimed that Trusdell had promised that the 
notes on which he (Price) was endorser, would be 
paid out of the paving contract moneys. This case 
seems to be exactly in point with the case at bar. 
Barber later made an agreement with Trusdell, where-
by Price was cut out of all right to the paving contract 

IO moneys as protection on his endorsements. This Court 
held that the trust was personal and that Barber had 
the right to release Trusdell from it at any time, and 
that thereafter, neither Barber nor anyone else in his 
place could urge any equity against Trusdell. This 
Court stated, at page 624: )"Nor am I able to per-
ceive that any new equity arose by which, ( upon the 
assumption that the Trust existed), Price, a stranger 
to the agreement, could ask for its enforcement. No 
change in the condition of the respondent (Price) is 

20 shown to have occurred by reason of the existence of 
such a trust, or by any act of Trusdell relating thereto." 

This cas .e is peculiarly similar to the case at bar, 
where, even if Philips had been authorized to agree 
that the $1,700.00 note would be paid out of the col-
lateral, such agreement would not deprive Crooks of 
the right to pledge the Land Company stock, as col-
lateral for the subsequent note of $5,247.50. 

To the same effect is Crowell v. Hospital, etc., 12 
C. E. Green, 650, cited in a long list of cases at the 

3° foot of page 650. 
Unless the \iVestfield v1s1t of November 12, 1908, 

had the effect of preventing Crooks from borrowing 
any more money, there was no reason why we should 
not have negotiated the note of November 18, for 
$5,247.50, for which he repledged the collateral. If 
the Westfield visit had not taken place, this suit, so 
far as can be seen from the pleadings and testimony, 
would not have been instituted. Unless the Westfield 

4o visit gave the complainant the right to control, Crooks' 

r 
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subsequent notes and the application of the collateral 
to the payment of Crooks' indebtedness, this case must 
fail. There was no idea on the part of the complainant 
or Crooks or the Trust Company that Crooks must 
stop issuing notes. In fact, the complainant himself was 
a party to the issue of a new note on November 30th, 
to take up the note which he was then on as endorset;r, 
and he again endorsed the note which Crooks sent to 
him. He was also on the vVestfield note of $1,500.00, 
which was unpaid at that time, and he suspected that IO 

Crooks must have been indebted to the Federal Trust 
Company, in an amount unknown to him. (C p. 80, I. 

30.) Crooks' original note of $4,900.00, of August 30, 
1905, was pledged not only for the then existing in-
debtedness, but for indebtedness "which hereafter may 
be contracted." It expressly stated the possibility of 
future notes being taken up by the Trust Company. 
When on November 18, 1908, he sold the $5,247.50 
note to the Trust Company, and directed that it should 

20 be specifically paid out of the Westfield Land Com-
pany stock, such action was directly in line with the 
original pledge of the stock, which was subsist\ng 
since 1905. The complainant cannot successfully con-
tend that anything which the Trust Company or any 
of its officers may have clone, induced him to alter his 
position in any way. In fact, he never did alter his 
position, but continued to endorse for his son -in-law 
after that date, as he had clone before. 

30 
The Massachusetts case of Fall River National Bank 

v. Slade, harmonizes with the New J erse:y doctrine as 
to the application of collaterals .. 

The case of Fall River National Bank v. Slade, 153 
Mass. 415, referred to in the brief of counsel for the 
Federal Trust Company, is a case outside of New 
Jersey, exactly in point and follows the reasoning of 
the New Jersey Courts, as to the application of such 
collateral. The decision in the Massachusetts case is 
as follows : 40 
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"If shares of stock are pledged to a Bank by the 
:Maker of a promissory note, given in renewal of earlier 
notes 'as collateral security for the payment of this 
note, or any of my liabilities to said bank, clue or to 
become clue, now, or hereafter contracted or incurred' 
with authority 'to sell the stock, the proceeds above 

all sums due to the Bank, including its expenses, to 
be credited to such maker, no special pledge of the 

10 stock exists for the payment of the note above any 
other indebtedness of the maker to the Bank at the 
time of a lawful sale thereof; and extrinsic evidence 
of prior transactions between the parties, and of pre-
vious forms of the note and of the provisions therein 
respecting the collateral security, even if admissible, 
is immaterial." 

The doctrine urged against the above and against 
the trend of judicial decisions in New Jersey, on the 
subject of collateral, is the case of National Exchange 

20 Bank v. Silliman, 65 N. Y., 475. In that case, the 
Bank purchased the past clue note of the debtor. Col-
laterals had been clepoS,itecl, which belonged to the wife 
of the debtor, and the deposit of collaterals was made 

at the time the account was opened. There was no 
written agreement as to the terms of the pledge and 

there was no evidence in the case on the intent of the 

parties as to the use to be made of the collaterals. The 

Court held that in the absence of such evidence, the 

presumption was that the securities were given to 
30 cover only such loans as were beneficial to the debtors 

rather than covering all claims which the bank might 

in any way acquire; and the decision of the Court 
favored the application of the collaterals to the pay-

ment of a note endorsed by the defendant, and whose 

liability had been fixed thereon, before the purcha~e 

of the past clue and dishonored note; the remaining 
portion of the decision in the New York case, to the 

effect that the surety acquired an equitable lien upon 

40 the collateral, and which right accrued as soon as his 
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liability attached, and could not be affected by the 
creditor, while apparently dicta in the New York case, 
n1ay not be so much out of harmony with the New 
Jersey rule as it at first may appear. Whatever equity 
the endorser might have in the collateral would be 
subject to the lien thereon of the Bank at the time the 
collateral was realized upon . 

The case at bar differs from the New York case m 
the material point that the evidence here is very plain 
regarding the terms of the pledge of the collateral, 
those terms being substantially the same as the terms 
of the pledge in the Massachusetts case; in the New 
York case there is no evidence as to the terms of the 
pledge and the Court was forced to presume, from the 
lack of evidence, what the intention was. It is very 
likely that had the samle case arisen in New Jersey, 
upon the same facts as the New York case, that the 
decision would probably have been the same, omitting 

IO 

the dicta. 20 

The case of Forbes v. Jackson, 21 E. R. C., 615, 
supports the New Jersey doctrine, in holding, "If a 
creditor holding a claim, for which he has both col-
lateral security from the principal debtor, and also 
the engagement of a surety, acquires an additional 
claim agairnst the same principal, to which the agreement, 
upon which the security wa,s taken does not extend, the 
the surety will be .entitled to the benefit of such secur-
ity on payment of the first indebtedness alone, and can 30 
require the proceeds of such security, when realized 
by the creditor, to be applied upon the first indebted-
ness, etc." 

It is quite plain that the crux of the case of Forbes v . 
Jackson is the point that the collateral was to be spe-
cially applied to a particular debt, m the agreement 
pledging it. 

A very exhaustive collection of notes and cases on 
the subject of almost every phase of collaterals, will 40 
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be found in the foot note to Nelson v. Webster, (a 

Nebraska case), 68 L. R. A., 513. 

The rule established in Fall River National Bank v. 
Slade, which is in harmony W'ith ail of the New Jersey 
decisions, is respectfully urged as the rule which 
should appeal to this Court as the proper doctrine to 
be applied in this case. The application of any other 

IO doctrine, in view of the authority given to the Bank 
, by the terms of the collateral note, and the well known 

practices of banks in taking such notes and acting 
thereunder, would revolutionize the banking practices 

in the State of New Jersey. If the complainant's posi-
tion is correct, banks would have to limit the amount 

of credit to be given to a person, even one who pre-
sented endorsements, by the amount of collateral 
which he was able to pledge. It would have to con-
sider the equities of endorsers in the collateral, in 

20 the order in which they originally became endorsers, 
and it would open the door for endless litigation and 
trouble. It would force the banks to be a sort of 
guardian for endorsers like Mr. Irving, who assumed 

his obligation for the accommodation of his son-in-law, 

without either the hope, or apparently the desire, that 
he should be protected in any way. The establishment 

in this State of a doctrine, that regardless of the en-

dorser's desire, expectation, or course of conduct, that 

30 banks holding collateral under a collateral note in the 

general form, must in the application of such collateral, 

first ascertain the equities of all names appearing on 
the debtor's paper, decide what those equities are, 
the order in which they should be considered, and then 
apply the proceeds of the collateral in such a way as 
to extinguish the liability of the endorsers in the order 
of their particular equities, would be placing upon 
the banks an obligation which neither the makers nor 
endorsers of notes ever anticipated or expected to 

4o have placed upon them. It would jeopardize the wel-
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fare of all banks and would prevent fair credit being 
given to individuals, even upon apparently adequate 
collateral. 

It is respectfully urged that there is not the slight-
est evidence of any fraud in this case, and the Court 
of Chancery has so found; and that the decree of the 
Court of Chancery, dismissing the bill of complaint, 
should be affirmed. 

HOWE & DA VIS, 

Solicitors for and of Counsel 
with the Defendant-Respondent, 
Mutual Trust Compan.y. 

IO 
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Between 
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For the complainant: Samuel Koestler. 
For the Defendant, Federal Trust Company: 

John R. H,ardin. 
F~the Defendant, )1utual Trust Company, 

Thomas A. Davis. 
CONCLUSIONS. 

In this case, after careful reflection and exam-
ination of the authorities, I have concluded that · 
there mns ·t he a findjng for the defendant, and a 
dismissal of the bill. There is divergence of de-
cision as1 to the law in this case in different states. 
There appears to be no decision exactly in point 
in onr Courts. Under all the facts and evidence 
in this cause I have concluded that the rule of 
law applicable to the case js well srtated in Fall 
River N ationa.l Bank v. Slade) 153 Mass., and I 
prefer the rule in that case to that in the case of 
Na.tional Errrlian.r;r Ba,nlc v. Sillinia ,11) 65 N. Y., 
475. 

In my view, the Mntnal Trust Company had the 
right to apply the collateral which it held on the 
Crooks' notes in accordance with its 1 own pleasure. 
And I am nnahle to find, nnder the evidence, that 
there was any collusion or fraud in the trammc-
tion between the Federal Trnst Company and the 
Mutual Tr11st Company as: to change the rule ap-
plied in this case. 

A decree will be advised in accordance herewith. 
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Between 
John S. Irving, 
Comp] ainan t-A ppellan t, 

and 

Mutual Trust Company, et als., 
Def end an ts-Respond en ts. 

On Appeal 

BRIEF FOR APPELLANT. 

The defendant, Crooks, was the son-in-law of the 
complainant, ,John S. Irving. In the year 1908 
Crooks was also Secretary and Treasurer of the 
Federal Trust Company ( C. p. 78) . 

In 1902 Crooks became the owner of fifty shares 
of stock of the Westfield Land and Improvement 
Company (C. p. 90), of which Company Irving 
was director and president, and the owner of 
seventy shares of stock ( C. p. 78). 

On ~Tuly 1, 1905, the Mutual Trust Company got 
the demand note of Crooks for $4,900 ( C. p. 62), 
with which was deposited as collateral security the 
fifty shares of stock of the Westfield Land and 
I rnprovernent Company ( C. pp. 72, 130). Subse-
quently, Crooks had other dealings with the Mutual 
Trust Company, and on September 27, 1907, Irving 
for the accommodation of Crooks, made a note of 
$2,000 ( C. pp. 78, 127) ; on May 29, 1907, the obli-
gation was reduced to $1,800, and thereupon Crooks 
became the maker, and Irving the endorser ( C. p. 
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j27), the :Mutual Trust Company being the holder· 
of the note. Matters remained in that situation 
until November 11, 1908, when Gordon B. Phillips; 
the secretary and treasurer of the Mutual Trust 
Company, went to ·westfield to have the stock trans-
ferred to the name of the Mutual Trust Company 
on the books of the Westfield Land and Improve-
ment Company, and has the transfer made on No-
vember 12th, under the circumstances as herein-
after related ( C. p. 79). The note on which Irving 
is then endorser is renewed for the same amount 
of $1,700 and when the renewal came due on Feb-
ruary 1, 1909, was protested ( C. pp. 66, 72). Irving 
does not hear from this note, although protested, 
nntil January 31, 1910 (C. p. 84). Suit is brought 
against Irving in the New Jersey Supreme Court, 
on ,JuM 21, 1910, after which the original bill in 
this. case was filed and subsequently the rule to 
show cause why said suit should not be restrained 
was dismissed under Pol hem us v. Prudential Realty 
Go., Vr. 570, and Irving was obliged to pay the note 
by his check dated January 19, 1911, for $1,940.54 
( C. pp. 66, 67). The original bill of complaint was 
filed for an accounting, marshalling of assets, sub- . 
rogation and general equitable relief ( C. pp. 1 to 
8, inclusive). 

rrhe "Nfotual Trust Company between June 7, 
1909, and August 1, 1911, received from the vVest-
field Land and Improvement Company $13,697.38 
dividends in full settlement of the fifty shares of 
stock held by it as collateral security ( C. p. 93). 
Because of these payments and by reason of learn-
ing of givo1· the note of $5,247.50 by Crooks to 
the Federal Trust Company and the alleged trans-
fer thereof, to the Mutual Tr11st Company, under 
leave of the Court of Chancery, obtained on No-
vember 14, 1911 ( C. p. 28), the complainant filed 
its supplemental hill setting up said facts which 
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nrose subsequent to the filing of his original bill and 
alleging conspiracy between the two Trust Com-
panies, and that his rights might be adjudged as 
against said stock to be prior to the rights and 
claims against the same by the Mutual Trust Com• 
pany on account of the aforesaid promissory note 
of $5,247.50, and praying for repayment and for 
general equitable relief ( C. pp. 29 to 43, inclusive). 
Answers were filed by the two companies denying 
fraud or conspiracy and praying for dismiss:al of 
the bill ( C. pp. 45 to 53, inclusive). The case was 
heard before Hon. J. FRANKLIN FORT as advisory 
l\laster, and a decree entered dismissing the bill of 
complainarit ( C. p. 136). 

Appellant insists: most respectfully that there 
was error in the determinatjon of the Court in 
that it did not properly consider the equities of 
the case and that its conclusion is contrary to law. 

l\fr. Irving contends that by reason of the oc-
currences of November 12, 1908, the representation 
of G. Il. PhHlips and the facts of the case threP, 
e(Juities existed or arose: a representation to satisfy 
his liability aR endorser, second the refraining by 
Irving from taking legal proceedings to protect 
himself, and third Irving's offer to pay more than 
the amount then dne and owing to the Mutual Trnst 
Company. In addition to this, it is contended that 
there ,vas fraud and conspiracy between the two 
i•ompanies in the charging of the note of $5,247.50 
against the collateral security, and lastly the de-
i ermina tion is contrary to equity and law. 

I. The Equities which Arose and Exist-
ed on November 12, 1908. 

On November 12, 1908, there was due· and owing 
to the Mutual Trust Company upon all of the 
Crooks papers the sum of $9,900 ( C. p . 96). The 



4 

day preceding, Mr. G. B. Phillips, the secretary and 
treasurer of the Mutual Trust Company, went to 
Westfield to have the collateral security transferred 
and he had a talk with the complainant, Mr. John 
S. Irving, the president of the Westfield Land and 
Improvement Company; owing to the absence of 
Mr. vVelch, the secretary and treasurer, Mr. Phil-
lips was obliged to return the following day, the 
12th of November, and then and there in the pres-
ence of the complainant and Mr. Welch, Phillips 
had the stock transferred, and made certain state-
men ts, promises and representations which became 
bindjng on the Mutual Trust Company. Just what 
he said is somewhat in dispute, but it is admitted 
that Mr. Irving offered to pay to the Mutual Trust 
Company $10,000 upon condition that the Trust 
Company turn over the collateral security to him 
( C. pp. 80, 96, 105, 115, 117, 120, 122). The 
complainant's case shows that the value of the stock 
was figured up in the presence of Phillips to be 
$12,500; that Phillips said that he would advise 
the acceptance of the offer; that he then and there 
promised that ~ir. Irving's liability as endorser on 
Crooks's note would be paid out of the proceed~ of 
the stock ( C. pp. 80, 82, 86, 91, 92, 95). All of 
this is sworn to by two reputable- witnesses whose 
conduct and manner on the stand have been most 
convincing. On the other hand, Phillips denies that 
there was any conversation about notes; he says 
no note was specifically mentioned, but on cross 
examination he arlmits that there was talk about 
the- $1,700 note. If Phillips had not at that time 
made the promise that the complainant and Mr. 
·welch say ,vas made, Mr. Irving would not have 
sat by, had his note protested, anrl not sought legal 
arlvice until after he was sued. Examine Phillips's 
affidavit ( C. p. 20). 

According to the complainant's evidence, Phillips 

' 
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promised that Irving's liability on the $1,700 note 
would be satisfied out of the p•roceeds of the stock. 
This, Phillips denies, but his denial is not entitle<l 
to any weight, because his evidence and demeanor 
is not oonvincing; he is contradicted by his own 
statements and by Irving and ·welch. As a matter 
of fact, if Irving was not promised that his endorse-
ment would be taken care of, and paid out of the 
stock, he would probably have refused to transfer 
the stock ( C. p. 82), ·would have immediately gotten 
legal advice and instituted proceedings in attach-
ment or bankruptcy which would have absolutely 
ptotected him against liability on the $1,700 en-
dorsement and given him full or partial satisfac-
tion on hi.s $1~500 endoi·sement in the Westfield 
Trust Company ( C. p. 88). As I have previously 
stated, the mere fact that Irving has his endorse- _ 
ment protested, that he sat by and did not do any-
thing until after suit was commenced, must bring 
conviction to any unprejudiced mind that his, Irv-
ing's, story of what took place on November 12th 
is true. Is it not probable and most reasonable that 
Phi.rnps and Irving said something about the $1,700 
endorsement? For all these reasons, I insist that 
credence must he given to the testimony of Irving 
and ,v elch, and the case must be viewed upon the 
assumption that Phillips made the statements and 
promises on November 12th, that are imputed to 
him . Phillips had authority as secretary and treas-
urer ( C. p. 104) to make loans on collateral or 
otherwise and the custody of all securities pledged 
as collateral ( C. p. 76). The whole proposition may 
be determined by the correct answer to this ques-
tion: vVhy did Phillips on November 12th go to 
,ve~tfield and have the collateral in his possess.ion? 
My learned adversaries will say to have it trans-
ferre:>d on the books of the Company. That was not 
the real object, the real object was to better secure 
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the repay1i1ent . by means of that stock of $9,900 due 
to the Mutual Trust Company. That could be done 
in no better way than by having accepted Irving's 
offer of $10,000. Phillips, himself, says that when 
he was at vVestfield, he knew that $10,000 would 
cover the liabilities ( C. p. 115) ; he says that he 
told the executive committee of the offer of Mr. Irv-
ing of $10,000 and that nothing was done ( C. p. 
117). Now certainly with the facts as they all are 
Mr. Irving should not be prejudiced by the fact that_ 
he did not make an actual legal tender of $10,000; 
he was relying on the promise of an offirer who had 
actual posses~ion of the · collarnral. Phillips was 
not a messenger boy or a clerk sent to have thi8 
stock transferred, as a matter of form. He was , the 
serretary and treasurer of the Mutual Trust Com-
pany, actually conducting the business of the Mu-
tual Trust Company. 

The knowledge of the agent is imputed to the 
pl'incipal. 

Stanley v. Chnmberlin,. 10 Vr. 565. 
Camden Safe, etc.) Co. Y. Lord) 1 Rob. 489. 
Sooy Y. 8'ta,te, 12 Vr. 394. 
Boir-e v. Conov ·er) 65 Atl. R. 191. 

Phillips as treasurer did not have only a limited 
pmver as agent of the Mutual Trust Company, such 
as a cashier of a Savings Bank would have, but his 
power was greater . 

..5th Warrl Savings Bank v. 1st N ationa,l 
Bank) 48 N. J. L. 513. 

I{ elly acls. Jersey City lT ater Supply Co .• 
45 Vr. 734. 

Stokes v. N. J. Pottery Co., 17 Vr. 240. 
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II. Fraud and Conspir,acy. 

The Federal Trust Company owned fifty-one per 
cent of the stock of the Mutual Trust Company (C. 
p. 65) . Directol's of the Federal Trust Company 
were directors of the Mutual Trust Company, and 
Crooks was in both companies ( C. pp. 108, 109). 
The note $5,247.50 was not acquired until N ovem-
ber 18th, and Phillips had talks with officers of 
the Federal Trust Company a week or two weeks 
prior ( C. p. 106) ; the demand note of Crooks of 
$5,247.50 represented his indebtedness to the Fed-
eral Trust Company. This note and direction by 
Crooks to the Mutual Trust Company to pay it out 
of the proceeds of the stock are both dated Novem-
ber 12th, although payment was not made by the 
Mutual Trust Compan3r until November 18th ( C. 
p. 105) : at the time Phillips went to Westfield he 
did not know of the existence of the Federal Trust 
Company note of $5,247.50 ( C. p. 111) ; the divi-
dends derived from the ·westfield Land and Im-
provement Company were applied to the Federal 
Trust Company note, and to all other notes except 
the Irving note and the Harry Crooks note. Out of 
these dividends $201.80 was applied on the Harry 
Crooks note, leaving a balance of $1,338.20 ( C. p. 
63); the Federal Trust Company took that note 
and paid the Mutual Trust Company for it with 
a draft ( C. p. 64), two small payments, were made 
to the Federal Trust Company on the $5,247.50 
note, and hy it turned ,over to the Mutual Trust 
Company ( C. p. 65). In speaking of the Harry 
Crooks note, Byrne says that the collateral did not 
amount to anything (C. p. 74). 

Unless the arrangement by which the Federal 
Trust Company was -rairl $5,247.50 was fraudulent 
against Mr. Irving, why did the Mutual Trust Com-
pany purchase so large a note of an insolvent per-
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son at its face value? Why did the Federal rrrust 
Company pay back to the Mutual Trust CompanJ+ 
$1,338.20, and why did not the executive committee 
or Phillips, the secretary and treasurer of the Mu-
tual Trust Company, accept Mr. Irving;s offer and 
be paid in full without any trouble? The answer 
is very plain, the arrangement was to protect th~ 
Federal Trust Corn.pany, which had no security, to 
the detriment of Mr. Irving, the only responsible 
endorser, and ther~ can be no other _ explanation. 
The Mutual Trust Company was a trustee for itself 
and Mr. Irving. 

llf cMnllen v. Kinkle, 39 Miss. 142. 
JI ardin. v. Eames, 5 Ill. App. 153. 
Ri,qr;s v. Chapman, 46 S. W.R. (Ken.) 692. 
Story Eq. Juris, Secs. 477-479. 
Atloood v. Vinrent, 17 Conn. 575. 
37 Cyc. 417. 

As such trnstee, the action of the Mutual Trust 
Company was fraudulent; it was not equitable, 
and it is abs:olutely agajnst the principles, of jus-
tice. There were consultations and talks between 
the officers of the Federal Trust Company and Phil-
lips, regarding this collateral security and the 
moneys due from Crooks to the Federal Trust Com· 
pany. The Federal Trust Company controlled the 
Mutual Trust Company and when Irving was 
threatened with P.uit, he went to the Mutual rrust 
Company, and where was he sent? To the Federal 
Trust Company, and Mr. Garrison, the vice-presi-
rl0nt, promptl~r rejected l\fr. Irving's offer of $10,000, 
and ~airl, "1Ve wm hold the stock" ( C. pp. 84, 86, 
87). ThiR shows that the Federal Trust Company 
hy reason of its controlling interest believed that 
it, and not the )Jutual Trn~t Company, was the 
holder of the R-tork. The in~istc•nt on behalf of the 
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appellant is that the Mutual Trust Company by 
reason of its acquiring the Federal Trust Company 
note was in no better position as regards the col-
lateral stock than a total absolute stranger, and 
there is no doubt that Mr. Irving's rights are su-
perior not only to a stranger, but to a subsequent 
creditor. 

Jacques v. Fackn,ey) 24 Ill. 87. 

While both trust companies said that the trans-
action was in good faith, and in the ordinary course 
of business, I do not think that your Honors, will 
be mislead by mere idle words. 

The facts in this case are such as to stamp the 
transaction as a conspiracy and fraud. At the 
time of the consummation of the transaction, the 
Mutual Trust Company knew that the value of the 
stock was $12,500 ( 0. pp. 120, 121, 122) ; it knew 
that only $10,000 had been offered by the endorser, 
John Irving, because he wanted to protect himself 
on an outside obligation; it knew that it held in 
jts own bank paper to the amount of $9,900 ( 0. pp. 
96, 97) ; it kt1ew of the $1,500 endorsement in the 
Westfield Trust Company ( C. pp. 120, 122), and 
it knew that the J1'1ederal Trust Company had a 
clalm against Crooks for $5,247.50; can any fair-
minded person Ray that the Mutual Trust Company 
paid $5,247.50 for a worthless piece of paper unless 
there was some hidden or secret understanding to 
reimburse it in case of los,s; and is not my con-
clusion borne out by the facts? The Mutual Trust 
Company received $1,338.20 from the Federal Trust 
Company on August 28, 1911, after the Mutual 
Trust Company compelled Irving to pay the sum 
of $1,940.54 on his endorsement, and was not the 
sum of $1,338.20 the apparent deficit? And I ven-
ture to say without fear of successful contradic-
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tion that if this Court compels the Mutual Trust. 
Company to repay Mr. John S. Irving the Federal 
Trust Company will reimburse it out of the $5,-
24 7.50, which it unrighteously received. 

The facts and circumstances in the case show a 
fraudulent agreement and conspiracy by and be-
tween the Mutual Trust Company and the Federal 
rrrust Company against Mr. John S. Irving. 

The Law. 

Prior to the decision of Lord Eldon in the now 
famous case of, 

Oopis v. Middleton, Tnrn and R. 224, 

the law of England was such that surety upon 
payment of the indebtedness was entitled to subro-
gation not only to the collateral securities, but also 
to the principal indebtedness itself. Lord Eldon, 
however, held that a payment of the obligation de-
stroyed the obligation and made the surety a sim· 
ple contract creditor, but, that he ,vas entitled to 
have any separate collateral securities. This con-
dition of affafrs was remedied in England by stat· 
nte, 19 and 20 Chap. 97. 

The rule in England today is that laid down in 
the case of 

Forbes v. Jn ,ckson, 19 Oh. D. 622, 21 Eng-
lish ruling cases 607. 

The principles . laid down in that case are not 
rhanged by reason of the statute of Victoria; for 
the reason that the statute merely keeps alive the 
original obligation for thf' benefit of the surety and 
does not change the right of the surety in &o far 
as they relate to the collaterals, and in Forbes v . 
• f arkson ( 811pra) the cloctdnf'_ was established that 
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the surety has an incohote right to the benefit of 
securities held by the creditor and this: benefit is 
not prejudiced by further charges, subsequently 
made by the debtor in favor of the creditor over 
the property comprised in the securities. 

A case on all fours with the case at issue is 

National Exchange Bank v. Silliman) 65 
N. Y. 475. 

Another case also in point is 

Schell City Bank v. Reed) 54 Mo. App. 94. 

On the other hand, the respondents rely upon 
the decision of the Mass. Supreme Court in 

Fall River Nation.al Bank v. Slade) 153 
Mass. 415. 

That case is not strictly in point because all of 
the notes were held by the bank holding the col-
lateral security, and not by purchase from any 
other bank. However, in a much more recent case 
in Massachusetts the doctrines laid down in Forbe8 
v. Jackson were approved. 

See La.bbe v. Barna,rd) 198 Mass. 553. 

In our own State we have held that the endorser 
of the promissory note was a surety. 

Young v. Voitgh, 8 C. E. Gr. 328. 

Prom the cases cited we can readily see that the 
right of surety arises at the time he entered into 
and became liable upon the obligation as endorser 
and in the case at issue the latest date this relation 
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could have n.risen as regard the complainant, was 
upon the 21st day of May, 1908. 

A surety is entitled to the benefit of all securities 
which the creditor holds against the principal as 
indemnity against loss by reason of his surety. The 
surety's right in this respect may be modified or 
controlled by contract between him and his prin• 
cipal, but does not require any contract for its 
support. It is a right which results from the rela• 
tion of surety and principal, independent of con-
tract, and is founded upon the principle of natural 
justice of placing the charge where in equity it 
belongs. 

Phil. & Read. R. R. Co. v. Little) 14 Ste-
wa 1'1 519. 

It has also been held that it is immaterial that 
the surety was unaware of the existence of the 
security. 

Hevencr v. Berry, 17 YV. Ya. 474. 

In Rice v. Southgate, it vYas held that between 
the principal and surety, liability takes effect from 
the time the surety becomes responsible. No new 
contract is made when the surety pays money, hut 
the payment relates back to the time when the 
contract was entered into by which the liability to 
pa) 1 was incurred ( 16 Gray 42). 

Where securities are pledged to a banker for pay-
mrnt of a particular loan or debt, he has no lien 
upon snch securities, for a general balance or for 
payment of other claimR. 

Wyckoff v. Anthony) 90 N. Y. 442. 
Masonic Savings Rank v. Bangs, 84 Ken. 

135. 

The case of N atfonal Exchan.(Je Bank v. S'illirna.n 
( 8UJJra) citerl with approval and followed in 

Gaines Y. Hill, 1±7 Ken. 449; 144 S. W. 92. 
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The right of surety has been held superior to inter• 
vening rights with notice. 

Pierce v. Higgins) 101 Ind. 178. 
Atwood v. Vincent) 17 Conn. 575. 

An old case which is in point is 

H ardca,stle v. Commerce Ba,nk of Defa.wctre 

decided in the high Court of Error8 and Appeals of 
Delaware, in the year 1831. The opinion of HAR-
RINGTON) Chief Justice, is given in full in the case of 

McDowell V. Bank of Wilmi.n,gton,, 1 Har. • 
376. 

In Missouri it has been held that where a person 
is surety for any part of a debt and pays the same, 

. he is entitled to subrogation and will pro-rate. 

Allison v. Sutherlind) 50 Mo. 274. 

Tacking of debts as against a surety was not per-
mitted where the creditor had knowledge of the 
surety ship. 

Orvis v. Newell) 17 Conn. 97. 

In Nelson v. Williams, it has been held that the 
creditor cannot himself or by collusion with the 
debtor, do any act to impair the security or destroy 
the surety's interest in it. 

22 N. C. (2 Dev. & Bat.) 118. 

To the same effect i8 

37 Cyc. 417, 
Schell City Bank v. Reed, 54 Mo. App. 94. 
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There ar~ endless cases on the question of sub~ 
togation and the rights of sureties; but there are 
very few, if any, in which the facts are identical 
with the case at issue. For instance, the general 
doctrine of subrogation is well expounded in 

Prairie v. Hitchcock) 164 U. S. 227. 

A very learned, exhaustive and interesting brief 
on the subject will be found in 

68 L. R. A. 513, 

and a shorter brief will be found in 

21 English Ruling Cases, 614. 

But the entire matter is one which in the final 
analysis rests on principles of justice and equity 
and needs no contract for its support. 

Ma,ttheics v. ,_4_iken) 1 N. Y. 595. 
Phil. ct; Reading R. R. Co. v. Little (supra) 

Conclusion. 

:Mr. Irving's position in the case is that while he 
was accommodation maker and endorser for his 
son-in-law, John vV. Cr,ooks, the owner of the fifty 
shares of stock of the ,v estfield Land and Improve-
ment Company, he, Irving, always depended on that 
stock and believed that it was the only thing that 
Crooks had ( C. p. 89). Irving did not know that 
Crooks had put the stock up with the :Mutual Trust 
Company as collateral until November 11, 1908, 
nor did he know until that time to what extent 
Crooks was indebted to the Mutual Trust Com-
pany W- p. 90)'. ""\Vlien the Mutual Trust Com-
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pany "acquired" the note of $5,247.50 from the 
1;..,ederal Trust Company on November 18, 1908, it 
already possessed through the knowledge of its of-
ficer and agent, Phillips, information of the surety-
ship of Mr. '-folm S. Irving; it knew the indebted-
ness of Crooks to various persons, and it knew that 
the value of the stock was insufficient to pay all of 
Crooks's obligations. Now if we simply apply the 
princ,iple that the Court will place 1the charge 
where in equity and justice it belongs, should not 
the burden fall upon the Mutual Trust Company, 
which acted with knowledge of all of the circum-
stances? Either, Mr. Irving, or the Mutual Trust 
Company is to suffer? Which is the one, Irving 
who offered a sum of $10,000, being in excess of 
the full indebtedness for which the Mutual Trust 
Company was entitled to hold the collateral on . 
November 12, 1908, or the Mutual Trust Company 
that with knowledge of Irving's offer deliberately 
expends $5,247.50 out of the trust fund and pur-
chased from its parent trust company a worthless 
note? The proposition is so plain that argument 
seems superfluous. 

In conclusion, it does seem that it would be ex-
panding the principles of banking to too great an 
extent to permit a bank to go out on the highways 
and the byways and purchase negotiable paper and 
charge it against any collateral which they might 
happen to have in their possession. That was not 
the intention of banking, and not its purpose. The 
law of New York, where more banking is done than 
in any other State in the Union, has put its stamp 
of disapproval upon such practice, and we should 

. follow the New York law. But in this case, aside 
from the Jaw, I think equity is in favor of Mr. Irv-
ing, and the Mutual Trust Company should be 
compelled to repay $1,940.50 with interest from 
January 19, 1911, and such additional sum as the 
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Court believes Irving ·would have 1·ealized, had the 
Mutual Trust Company actually subrogated him 
as they should in equity and justice have done. The 
Mutual Trust Company was in a position where, 
by reason of its own business transactions with 
John W. Crooks, it could not have lost one cent, 
if it had acted honestly and according to regular 
banking business methods, but, by reason of en-
deavoring to take care of the Federal Trus,t Com• 
pany, it has placed itself in a position where it may 
lose money, but that is nothing which should con-
cern the standing of John S. Irving before this 
Court. If the Mutual Trust Company was also 
endeavoring to protect the Federal Trust Com-
pany, that is the exact reason why it should now 
be compelled to make restitution ·to John S. Irving . 

It is, therefore, most respectfully insisted that 
the decree of dismissal be here reversed, and that 
this honorable Court may a ward to Mr. John .S. 
Irving the equitable relief which the Court below 
in equity and justice should have granted him. 

Respectfully submitted, 

SAMUEL KOESTLER, 
of Counsel with Appellant. 

[2941] 
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IN CHANCIDRY OF NiilW JERSEY. 

r_ro TH1~ HOKORABLE lVIAHLON PrrNEY) 

CHANCELLOR OF THE STATE OF NEW JERSEY. 

Humbly complaining shows unto your Honor 
your orator, John S. Irving, of the Town of West-
field, in the County of Union and State of New 
Jersey: 

1. That on and before the fifth day of June, Nine-
teen hundred and two, there existed under and by 
virtue of the laws of the State of New Jersey a 
corporation by the name of "vVestfield Land and 
Improvement Company," which was the owner of 
certain lands in the present Town of vVestfield 
aforesaid ; that on said Ji,,ifth day of June: Nineteen 
hundred and two, one John ,i'\T. Crooks become the 
owner and possessor of fifty shares of the capital 
stock of said vVestfield Land and Improvement 
Company; and that on the day of the issuing of said 
stock of the vVestfiield Land and Improvement 
Company, to the said John vV. Crooks, your orator 
did then and there endorse for said Crooks a prom-
issory note of the said Crooks to secure the pay-
ment of a sum of more than Seventeen hundred dol-
lars, and thereafter from time to time your orator 
did endorse for the said Crooks several of his prom-
issory notes as will be hereinafter more particular-
ly and at large set forth. 

2. That among other transactions which your 
orator had with the said Crooks, in the endorse-
ment of notes for the said Crooks, heretofore, to 
wit, on or about the Twenty-fifth day of May, Nine-

10 

20 

30 

40 



Bill of Complaint 

teen hundred and eight, your orator, for the accom-

modation of said John ·w. Crooks, did endorse acer-
tain promissory note, made by the said J olm W. 

Crooks for the sum of Eighteen hundred dollars-, 

payable in four months from the date thereof; 

whjch said note was discounted for the said John 

10 W. Crooks, by the Mutual Trust Company, a Cor-

poration of the State of Ne·w Jersey; that when said 

note became due, on or about the Twenty-fifth day 

of September, Nineteen hundred and eight, the said 

Crooks did pay on account thereof the sum of one 

hundred dollars, and thereupon your orator did en-

dorse for said Crooks a renewal note for the sum of 

Seventeen hundred dollars, payable in two months 

from the date thereof. 

20 3. That besides sajd note, so made by the said 

Crooks and endoi-sed by your orator, and discounted 

by the :Mutual Trust Company for the said John 

,v. Crooks, the said Mutual Trust Company <lid 

hold and pos~ess certain other promissory notes and 

negotiable instruments which were made by the 
said John ,v. Crooks or endorsed by ldrn, and which 

"-ere discounted to the credit of the said John W. 

Crooks by the Mutual Trust Company, which said 

other promissory notes and negotiable inshuments 

30 amounted to the further sum of about Eight thou-

sand dollars, as your orator is informed and be-

Ueves to he true. 

40 

4. That shOl'tly before the t,Yelfth day of Novem-

l1er, .NineteC'n lmndrecl and eiglit, the )Iutual Trust 

Company ascertained that the said John ,v. Crooks 

was becoming financfally involved, and in order to 

secure payment to itself of the moneys which it had 

loaned to the said John ,v. Crooks, upon the dis-

con11ting of the negotiable instruments made and 



3 

Bill of Complaint 

endorsed by the said John W. Crooks, and which 
negotiable papers werg then held and in the posses-
sion of the Mutual Trust Company, including the 
aforesaid note of Seventeen hundred dollars, bear-
ing date on or about the Twenty-fifth day of Sep-
tember, Nineteen hundred and eight, made by the 
said John vV. Crooks, and endorsed by your orator, 10 
did demand from that said John vV. Crooks addi-
tional collateral security; and thereupon, on or 
about the Twelfth day of November, Nineteen hun-
dred and eight, the said John "\V. Crooks did agree 
·with the Mutual Trust Cmp.pany, by its officers, 
agents and servants in that behalf authorized, to 
transfer to the Mutual Trust Company the said . 
fifty sha1·es of stock which he, the said John W. 
Crooks, held of the vVestfi.eld Land and Improve-
ment Company, as collateral to secure the payment 
of the promissory notes and negotiable paper then 
held by the Mutual Trust Company, which promis-
sory notes and negotiable instruments ·were signed 
or endorsed by the said John ·vv. Crooks, and dis-
counted by the Mutual Trust Company for the 
said John ·w. Crooks, including the promissory 
note of Seventeen hundred dollars, endorsed by 
your orator as aforesaid; and that it was then and 
there expressly agreed by and between the said 
John vV. Crooks and the said Mutual Trust Com-
pany that it, the said Mutual Trust Company, would 
take over said fifty shares of stock of the vVestfield 
Land and Improvement Company, dispose of the 
same and out of the proceeds of sale of said stock 
pay to itself the amount due and owing to it upon 
the promissory notes signed or endorsed by said 
John ·w. Crooks, including the note of Seventeen 
hundred dollars endorsed by your orator as arofe-
said, then held by the l\Iutual Trust Company and 
discounted by it for the said John W. Crooks. 

20 
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5. That upon said agreement and understanding 
said John W. Crooks did, in writing, authorize and 
direct the Westfield Land and Improvement Com-
pany to transfer upon its books the said fifty shares 
of stock of the vVestfield Land and Improvement 
Company, then held by the said J·ohn W. Crooks, to 

10 said Mutual Trust Company, and upon receiving 
said written order of the said Crooks the vVestfield 
Land and Improvement Company did, on or about 
the Twelfth day of November, Nineteen hundred 
and eight, transfer on its books to the said Mutual 
Trust Company the fifty shares of stock which had 
formerly been in the name of said ~John ,v. Crooks. 

6. That at the time, or shortly after the time of 
the transfer of said fifty shares of stock of the West-

20 field Land and Improvement Company, from the 
said John vV. Crooks to the Mutual Trust Company, 
the said Mutual Trust Company, by its officers and 
agents, did inform your orator and others of the 
agreement under and by virtue of which said fifty 
shares of stock of the ,v estfield Land and Improve· 
ment Company were so transferred by said Crooks 
to the Mutual Trust Company, and did state to your 
orator and to others that said Mutual Trust Com-
pany would sell said shares of stock and out of t 1 

30 proceeds of the sale thereof pay the promissory 
notes then held by said Company signed or en-
dorsed by said Crooks, including the promissory 
note of Seventeen hundred dollars, so as aforesaid 
endorsed by your orator for the accommodation of 
said Crooks. 

8. That at the time of the transfer of said fifty 
shares of stock of the vVestfield Land and Improve-
ment Company, hy the said John vV. Crooks, to the 

40 Mutual Trust Company, said Company requested 
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your orator to make an offer for the purcha:se of 
:said fifty shares of stock, and thereupon your orator 
,offered t,o pay the sum of Ten thousand dollars for 
the purchase of said fifty shares of stock, which sum 
was mom than sufficient to pay all of the promis-
sory notes and negotiable paper signed or endorsed 
by the said John W. Crooks, a;nd then held by the 
.Mutual Trust Company, including the Seventeen 
hundred dollar promjssory note so endorsed by your 
orator as :aforesaid; but that the said Mutual Trust 
Company refused to sell said stock for the sum of 
•
11'en thousand d-0llars. 

9. 1'hat the promissory note of S€venteen hun-
dred dollars, bearing date on or about the 'Twenty-
fifth day of September -, Nineteen hundred and eight, 
made by the said John W. Crooks, and endorsed by 
your orator, became due and payable sometime after 
the transfer of said fifty shares of stock of the '\Yest-
field Land and Improvement Company,, from the 
.said Crooks to the l\lutirnl Trnst Company, and 
therefore Crooks brought to your orator a renewal 
promissory note, bearing date the Thirtieth day of 
November, Nineteen hundred and eight, payable 
two months after its date for the sum of Seventeen 
hundred dollars, to the order of your orator at the 
l\lutual 'l'rust Company, and requested your orator 
to endorse the same; that your orator thereupon 
got into consultation with the officers of the l\Iutual 
Trust Company, and at the request of such officers 
dicl endorse said renewal promissory note, and at 
the request of said officers did send said promissory 
note to the Mutual Trust Company at Orangye, New 
Jersey ; that at that time your orator believed that 
the safrl Company had not yet had sufficient oppor-
tunity to dispose of the fifty shares of stock of the ,v estfield Land and Improvement Company, so 
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transferred to it as aforesaid, and that said Mutual 
Trust Company desired the renewal of said promis-
sory note for its own accommodation, and under 
such belief endorsed said promissory note; that said 
promissory note became clue and payable, and was 
not paid by the said John vV. Crooks, and your ora-

10 tor was jnformed that the same was protested for 
non payment, and that he always believed that said 
Mutual Trust Company would take care of said 
promissory note and pay the same out of the pro-
ceeds to be derived from the sale of said fifty shares 
of stock of the Westfield Land and Improvement 
Company, transferred to the Mutual Trust Com-
pany by the sajd John ,v. Crooks as aforesaid; 
and that he pajd no further attention to said 
promissory note until on the Fourteen th day of 

20 July, Nineteen hundred and ten he was served with 
a summons and declaration, issued out of the New 
Jersey Supreme Court, at the suit of the Mutual 
Trnst Company, a Corporation, in and by which 
your orator was sued for the amount of Seventeen 
hundred dollars of said promjssory note, and in-
terest an<l. protest fees ther~on; that in order to pre-
vent the entry of judgment upon said suit your ora-
tor was obliged to enter an appearance therein, but 
as the defenses which he has to said suit are for the 

~O greater part purely equitable he ,Yould not be able 
to set up his defenses in said suit brought against 
him b;v the Mutual Trm;;t Company in the New J er-
sey Supreme Court. 

10. That your orator relied upon the statements 
and admissions made to him by the officers of the 
Mutual Trust Company as to the terms and agrf'e-
ments upon which said fifty shares of stock of the 

40 
W\):-:tfield Land and Imp1·ovement Company had 
been aRsigned to the Mutual Trust Company, as 

: 
I 
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hereinbefore set forth, and by reason of such re-
liance upon the statements made to him, by the 
officers of the l\1utual Trust Company, your orator 
did not take any further or other proceedings which 
at that time he might have taken against the said 
Crooks, to protect your orator as against his en-
dorsement upon said note of Seventeen hundred 
dollars. 

11. 'l'hat after said fifty shares of stock of the 
·westiield Land and Improvement Company had 
been so assigned and transferred by the said John 
W. Crooks to the Mutual Trust Company, the said 
Westfield Land and Improvement Company did 
declare dividends and pay the same to the 1\futuai 
Trust Company as the holder of said fifty shares 
of stock of the Westfield Land and Improvement 
Company; that said dividends amount to between 
Four thousand dolla1·s and Five thousand dollars, 
and that in the accounting to be rendered by said 
l\Iutual Trust Company, as hereinafter prayed for, 
the said Mutual Trust Company may set forth and 
account for the moneys which it has received from 
said Westfield Land and Improvement Company for 
and on account of the dividends upon said fifty 
shares of stock of the ,7\T estfield Land and Improve-
ment Company paid to it, the 1\lutual Trust Com-
pany; that the value of said fifty shares of stock 
of the w·estfielcl Land and Improvement Company, 
so assigned and transferred by the said John W. 
Crooks, to the 1\lutual Trust Company, is more than 
sufficient to pay the sums of money clue to the Mu-
tual Trust Company, and for which said stock was 
assigned and transferred to it, including the said 
promissory note upon which the said 1\Iutual Trust 
Company has brought suit against your orator in 
the :New Jersey Supreme Court; that your· orator, 
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a-s hereinbefore stated, made an offer of Ten 1.'hou-
Band dollars to the l\lutual Trust Company for 
.said stock, and that he is now ready and willing to 
pay to the said Mutual Trust Company, for the said 
fifty shares of stock of the \V estfield Land and Im-
provement Company, said sum of Ten thousand dol-

10 lars, and interest thereon; less, howeve1·, the sums 
of money received by said Mutual Trust Company 
as and for dividends on said fifty- shares of stock 
of the ·w estfielu Land and Improvement Company, 
or such other sum of money as this Ho1101·able Court 
shall cm an accounting determine to he the value 
of said fifty shares of stock, p1·ovicled that said 
promjs~ory note, hel<l by the said Mutual Trust 
Company and endorsed by your Ol'ator, should be 
surrendered to- your orator; that your orato1· is an 

· 20 officer and director of the \Vestfield Land and Im-
povement Company, and that he is familiar with the 
value of the stock of said ,vestfield Land. and Im-
provement Company, and that from such knowl-
edge, and the information ,Yhich he has gathered 
from the officers of the )Iutual T11rnt Company, your 
orator knows that the value of the fifty shares of 
stock of the Yrestfield Land and Improyernent Com-
pany, and that the uividencls paid on aec.:ount of 
snid st,Pek, and the money which can be derived 

30 from a ~ale the1·eof, are more than sufficient to pay 
the amount due and owing to the Mutual Trust 
Company upon the proinisso1·y notes and negotiable 
paper of the sa1d John ,v. Crooks, jucluding the 
aforesai(l note endorsPd by your orator as afore-
said, and for the payment of which the said fifty 
shares of stock of the \Vestfield Land and Improve - . 
ment Company we1·e assigne<l and transferred by 
the said .John ,v. Crooks, to the )Intual Trust Com-
pany. 

40 
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12. 'l'hat your orator has no positive knowledge 
as to the exact amount of money due and owing to 
the said Mutual Trust Company upon the promis-
sory notes or negotiable paper of the said John vV. 
Crooks, held by it, nor of the dates when said 
promissory notes or negotiable paper were made, 
nor whether the same are endorsed by persons who 
are financially responsible. 

13. And your orator further shows that although 
he has offered to pay to the said Mutual Trust 
Company for the aforesaid fifty shares of stock of 
the "r estfield Land and Improvement Company, 
and the surrender to him of the promissory note so 
as aforesaid endorsed by him, the sum of ten thou-
sand dollars, the said l\Iutual Trust Company has 
not complied with the reasonable request of your 
orator and has refused to assign and transfer to 
your orator said fifty shares of stock of the ·west-
fiel<l. Land and Improvement Company, or to sur-
render or ~leliver up to your orator for cancellation 
the sai<l. pomissory note for Seventeen hundred dol-
lars, so endorsed as aforesaid by your orator, but 
the said Mutual Trust Company insists upon the 
liability of your orator as endorser of said promis-
sory note, and, as above stated, has commenced suit 
in the New Jersey Supreme Court to compel your 
orator to pay the same. 

All which actings, doings and pretences of the 
said l\lutual Trust Company are contrary to equity 
and good conscience, and tend to the manifest 
,Yrong, injury and oppression of your orator in the 
premises. 

In tender consideration whereof, and forasmuch 
as your orator is without adequate remedy in the 
premises, at and by the strict rules of the common 
law, and without the aid and intervention of this 

10 
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Honorable Court where matters of this nature are 
properly cognizable and relievable. 

To the end, therefore, that tbe said defendants, 
Mutual Trust Company, a corporation, and John 
W. Crooks, may, without oath, full, true, perfect 
and direct answer make to all and every the mat-

lO ters aforesaid, and that as fully and particularly 
as if the same ,vere here again repeated and that 
they thereto particularly interrogated, paragraph 
by paragraph; and that the said defendant, :Mutual 
Trust Company, may set forth and discover ·what 
promissory notes and negotiable instruments, made 
by the said John vV. Crooks, or endorsed by him, 
it held and possessed at the time of the transfer 
to it by John "\V. Crooks, of the fifty shares of sto<.:k 
of the \Vestfield Land and Improvement Company; 

20 the dates thereof, the amounts thereof, the dates 
and times when the same became due and payable, 
and the names of the other persons liable thereon, 
and also what promissory notes and negotiable pa-
per made by the said John ·w. Crooks, or endorsed 
by the said John ,v. Crooks, if any, it, the said 
Mutual Trust Company, has received and discount-
ed subse(]uent to the assignment and transfer of 
said stock-' to it, by the said John W. Crooks, and 
whether said promissory notes and negotiable pa-

"tQ .., per received by it, the Mutual Trust Company, sub-

40 

sequent to said assignment and transfer are, or 
are not the renewals of promjssory notes or nego-
tiable paper signed or endorsed by the said Crooks, 
and held by it, the Mutual Trust Company, prior tc~ 
and at the tiine of the assignment and transfer c)f 
said shares of stock; and that it, the said Mutual 
Trust Company may also set forth and discover the 
terms, covenants, agreements and understanding 
entered into by jt and the said John ,v. Crooks, and 
the consideration for and upon which the said 
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fifty shares of stock of the Westfield Land and Im-
provement Company were transferred and assigned 
to it, the l\lutual Trust Company, by the defendant, 
John vV. Crooks; and that an accounting may be 
taken of the moneys due and owing to the Mutual 
Trust Company from the said John W. Crooks, 
upon promissory notes and negotiable pa per held 
by the l\lutual Trust Company at the time of the 
assignment and transfer of said fifty shares of stock, 
to wit, on the Twelfth day of November, Nineteen 
hundred and eight, and also of moneys due to it, 
the Mutual Trust Company, upon promissory notes 
and negotjable paper of the said John W. Crooks, 
received by the l\lutual Trust Company subsequent 
thereto, and also of the moneys received by the l\lu-
tual Trust Company for and on account of said 
shares of stock so assigned and transferred to it, 
by the said John ·w. Crooks, and if said stock has 
not been sold and disposed of that an accounting 
may be taken of the value thereof; and that the 
assets now in the hands of the l\lutual Trust Com-
pany for and on account of the indebtedness of it 
of the said J oh11 "\V. Crooks may be marshalled, or 
that your orator may be snbrogated to the rights 
of the said ~lutual Trust Company in and to said 
fifty sha1·es of stock of the "\Vestfield Land and Im-
provement Company assj gned and transferred to 
it by the sakl John "\V. Crook~ as collateral security 
for the payment of the Seventeen hundred dollar 
note endorsed by your orator; and that the said 
l\lutual Trust Company may he restrained and en-
joined from further proceeding in the New Jersey 
Supreme C01ut with its action against your orator 
to enforce payment from your orator of the moneys 
claimed to be due and owing to the l\lutual Trust 
Company upon a certain promissory note, bearing 
date the Thirtieth day of November, Nineteen hun-

20 

30 
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dred and eight, to secure the payment of the sum of 
Seventeen hundred dollars in two months from the 
date thereof, which note was made by the said John 
vV. Crooks to the order of your orator, and endorsed 
by your orator and subsequently discounted for the 
said John ,v. Crooks by the Mutual Trust Com-

10 pany, or from transferring, delivering or assign-
ing said promissory note to any other person or per-
sons, or from in any other manner in anywise part-
ing with the custody and possession of the said 
promissory note; and that said promissory note may 
be surrendered and delivered up to your orator, so 
that the same may be cancelled, or that your ora-
tor's name may be stricken therefrom; and that 
your orator may have such further or other relief 
in the premises as the nature and circumstances of 

20 the case may require, and as to your Honor sbaJl 
seem meet and agreeable to equity and good con-
science. 

l\fay it please your Honor, the premises consid-
ered, to grant unto your orator not only the State's 
writ of injunction issuing out of and under the 
seal of this Honorable Court, to be directed to the 
said Mutual Trust Company, a Corporation, re-
straining and enjoining it, its officers, agents ser-
vants and attorneys, from further proceeding in the 

30 Ne,v Jersey Supreme Court with its action against 
your orator to enforce payment from your orator 
of the moneys claimed to he due and owing to the 
Mutual Trust Company upon a certain promissory 
note, bearing date the 'rhirtieth day of November, 
Nineteen hundred and eight, to secure the payment 
of the Qum of Seventeen hunched dollars, in two 
months from the date thereof, which note was made 
by the said John ,V. Crooks to the order of your 

40 
orator, and endorsed by your orator and subse-
quently discountecl for the said John Y\T. Crooks by 

' 
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the Mutual _Trust Company, or from transferring, 
delivering or assigning said promissory note to any 
other person or persons, or from in any other man-
ner in anywise parting \Yith the custody and pos-
session of the said promissory note, but also the 
State's writ of subpoena issuing out of and under 
the seal of this Honorable Court to be directed to 
the said Mutual Trust Company, a corporation, and 
to John W. Crooks, therein and thereby command-
ing them, and each of them, on a certain day and 
under a certain penalty therein to be expressed, 
personally to be and appear before your Honor, in 
this Honorable Court, then and there to answer 
the premises, and to stand to, abide by and perform 
such decree therein as to your Honor shall seem 
meet, etc. 

And your orator, as in duty bound, will ever 
pray, etc. 

P. Q. OLIVER. 
Solicitor for and of Counsel 

·with Complainant. 

STATE OF NEW JERSEY, l,." . COUNTY OF UNION. ) .:,.:,, . 

JOHN S. IRVING) of full age, being duly sworn ac-
cording to law on his oath says, that he resides in 
the Tovrn of vVestfield, in the County of Union and 
State of New Jersey; that at the present time he is 
an officer and director of the vV estfield Land and 
Improvement Company, a Corporation of the State 
of New Jersey, and was such officer and director on 
the Fifth day of June, Nineteen hundred and two; 
that on said Fifth day of June, Nineteen hundred 
and two, fifty shares of sfock of the vVestfield Land 
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and Improvement Company were issued to John W. 
Crooks., that said John vV. Crooks continued to be 
the owner of said fifty shares. of stock until on or 
about the Twelfth day of November, Nineteen hun-
dred and eight, when at his written request said 
fifty shares of stock were transferred upon the 
books of said vVestfield Land and Improvement 
Company to the Mutual Trust Company. 

Deponent further says that on the Fifth day of 
June, Nineteen hundred and two, for the accommo-
dation of said John -vv. Crooks, he endorsed a prom-
issory note for the said John vV. Crooks. for an am-
ount in excess of Seventeen hundred dollars, and 
from time to time thereafter, for the accommoda-
tion of said Crooks, deponent endorsed notes of 
said Crooks; that on or about the Twenty-fifth day 
of May, Nineteen hundred and eight, for the accom-
modation of said John W. Crooks, deponent en-
dorsed a promissory note of said Crooks to secure 
the payment of the sum of Eighteen hundred dol-
lars in four months from the date thereof; that said 
note vrns discounted by Crooks at the Mutual Trust 
Company, and ,vhen said note became due, on or 
about the Twenty-fifth day of September, Nineteen 
hundred and eight, Crooks paid One hundred dol-
lars on account thereof, and renewed the same for 

30 Seventeen hundred dollars, giving a. note payable 
in two months from date, endorsed by deponent; 
that deponent was informed by said John W. 
Crooks, and by the officers of the Mutual Trust 
Company, on or a.bout the Twelfth day of Novem-
ber, Nineteen hundred and eight, that Crooks owe<l 
said Mutual Trust Company a large sum of money 
by reason of said Crooks being the maker and en-
dorser of promissory notes which the said Mutual 

40 Trust Company had discounted for the said Cro0ks, 
and that among said notes was the aforesaid note 
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of Seventeen hundred dollars endorsed by depo-
nent ; that all of said moneys, together, did not 
amount in excess of the sum of Ten thousand dol-
lars. 

Deponent further says that on or about the 
Twelfth day of November, Nineteen hundred and 
eight, Gordon B. Phillips, who was then the Secre-
tary and Treasurer of the 1\1 u tual Trust Company, 
came to deponent with the written order of John 
W. Crooks for the transfer to the Mutual Trust 
Company of fifty shares of stock of the vVestfield 
Land and Improvement Company, then standing 
in the name of Crooks upon the books of said 
Company, and said Phillips then told deponent that 
said stock was transferred to the Mutual Trust 
Company upon the agreement that said Mutual 
Trust Company should sell the same and apply the 
proceeds of the sale thereof toward the payment of 
the promjssory notes signed or endorsed by said 
Crooks, including the Seventeen hundred dollar 
promissory note endorsed by this deponent, and 
that the indeMedness of said Crooks to the Mutual 
Trust Company for discounting said notes did not 
exceed the sum of Ten thousand dollars; that de-
ponent was asked to make a bid on said stock and 
offered to pay the sum of Ten thousand dollars 
therefor, but his offer was refused. 

Deponent further says that he had conversations 
with said Phillips, the Secretary and Treasurer 
of the Mut_ual 'l'rust Company, on the eleventh 
rlay of ~ovemher, Nineteen hundred and eight, and 
also on the twelfth day of November, Nineteen 
hunclrerl and eight, in which Phillips stated that 
the stock was to be transferred to the Mutual 
Trust Company to pay the notes held by it, signed 
and endorsed by the said John W. Crooks, and 
that the note of Seventeen hundred dollars, en-

10 
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dorsed by deponent, ·was among the notes which 
were to be paid out of the moneys procured from 
the sale of said stock. 

Deponent further says that be received a prom-
issory note, dated November 30, 1908, payable in 
two months after its date, for the sum of Seven-

lO teen hundred dollars to your orator's order, and 
that upon receiving the same he called up Mr. Phil-
lips the Secretary and Treasurer of the Mutual 
Trust Company upon the telephone, and that said 
Phillips requested deponent to endorse said note 
and send it direct to the Mutual Trust Company, 
which deponent did; that deponent is informed, 
and believes it to be true, that said promissory 
note was not paid by the said John ·vv. Crooks 
when it became due, but was protested for non pay-

20 ment; that deponent relying upon the agreement 
made between said John W. Crooks and the Mu-
tual Trust Company, that the note endorsed by de-
ponent wou]cl be paid out of the proceeds of the 
sale of said stock, paid no further attention to said 
promissory note until he received a letter from 
the Mutual TrnRt Company, bearing date the Twen-
ty-sixth day of November, Nineteen hundred anrl 
nine, when he had a conversation with the As-
RiRtant Tremmrer of said Mutual Trust Company, 

30 in which said Assistant Treasurer advised 
deponent that he did not want to write said 
letter and intimated that he was forced to do 
so hy the Federal Trust Company of Newark, which 
had control of the )1utua1 Trw-;t Company, and 
tliat thereupon drponent 11eard nothing fnrther in 
reference to Raid note until on the fourteenth day 
of ,Jnl;v, ~ineteen lrnndred and ten , when he was 
P,PrvPrl with a Summons and Declaration issued out 
of the New J erscy Supreme Court, at the suit of 

40 the )f utnal Trust Company, a corporation, against 

I.' 
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deponent and the said John W. Crooks; that in 
and by said declaration, served upon deponent, 
said 1\1 u tual Trust Company seeks to hold depo-
nent liable for said sum of Seventeen hundred dol-
lars, together with interest and protest fees. 

J. S. IRVING. 10 

Sworn and subscribed before me l 
this day of August, 1910. ) 

A. K. GALES) 

Notary Public. 

STATE OF NEW JERSEY, L" . 
COUNTY OF UNION. ) ..:J..:J,. 

w·1u.,IAM S. WELCH, being duly sworn accord-
ing to law, on his oath says, that he is the treas-
urer of the YVestfield Land and Improvement Com-
pany, a Corporation of the State of New Jersey, 
and occupied said office on the twelfth day of Np-
vember, Nineteen hundred and eight; that he re-
calls that on the twelfth day of November, Nine-

20 

teen hundred and ejg·ht, a Mr. Phillips, of the 30 
Mntual Trust Company, a Corporation located 
at Orange, New Jersey, came to depornent and 
Mr. J. S. Irving with a written order, signed 
by Mr. J olm ·vv. Crooks, re<Juesting the transfer 
to the Mutual Trust Company of fifty shares of 
stock of the Westfield Land and Improvement Com-
pany, whkh were then upon the books of said 
Company in the name of John vV. Crooks; that 
said Phillips statr<i in the presence and hearing 
of deponent and the said J. S. Irving, that said 40 
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stock was to be transferred to the Mutual Trust 
Company to pay certain notes signed or endorsed 
by John W. Crooks, and then held by said Mutual 
Trust Gorn pany, and that among the notes so held 
by said Mutual Trust Company, and which were 
to be paid out of said stock so transferred, was a 

10 certain promissory note of Seventeen hundred dol-
lars endorsed by Mr. J. S. Irving; that said Phil-
lips at that time stated what the total amount of 
the indebtedness due from Crooks, upon all of 
the pr,omis:sory notes then held by said Mutual 
Trtist Company, amounted to, but that deponent 
does not 1·ec~ll the exact amount stated by :Mr. 
Phillips, uur. that he recollects distinctly that the 
Yalue of the ~tock at that time was in excess of 
the amount f,-tated by Mr. Phillips to be due to 

20 the Mutual Trust Company, from the said John 
W. Crooks, upon all of the notes so held by the 
Mutual Trust Company. 

W. S. ·wELCH. 

Sworn and subscribed before me l 
this day of August, 1910. ) 

A. K. GALES) 
Notary Public. 

JO 

40 
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IN CHANCERY OF NEW JERSEY. 

Affidavit. 

Between 
JOHN S. IRVING, 

Complainant, 
and 

l\.hJTUAL TRUST COMPANY, 
a corporation, 

et al.) 
Defendants. 

______________ J 

STATE OF NEW JERSEY, L,--' . 
COUNTY OF ESSEX, ,.:m. ' 

On Bill, etc. 

Gordon B. Phillips, of full age, being ·duly sworn 
deposes and says that he is at the present time an 
officer of the Newark Trust Company, and in No-
vember, Nineteen Hundred and Eight, was the Sec-
retary and Treasurer of the Mutual Trust Com-
pany, the a hove named defendant, and that depon-

10 

20 

ent is well acquainted with the transactions be-
tween the said Company and John W. Crooks and 
John S. Irving, concerning the Seventeen Hundred 30 
Dollar promissory note made by the said Crooks 
and endorsed by the said Irving on or about No-
vember Thirtieth, Nineteen Hundred and Eight. 

Deponent fm·ther says that it is not true, as 
stated in Paragraphs 4 and 6, that there was any 
11nderstanding or agreement between the Mutual 
Trust Company or deponent and the said Crooks 
and Irving or either of them that the fift~ shares 
of st.ock of the Westfield Land and Improvement 
Company, referred to m the hill of complaint, 40 

I 

I 
I 
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would be sold, and out of the proceeds that the said 
Company would pay the promissory notes signed 
or endorsed by the said Crooks and held by the said 
Company at the time of the transfer of the said 
shares of stock to said Company, which was on or 
about November 1r,velfth, Nineteen Hundred 

10 and Eight, and deponent never made any such 
statement to the said Irving or to any other per-
son; but on the contrary, at the time deponent at-
tended at the office of the said Land Company for 
the pm·pose of procuring the trans.fer thereof to 
the Mutual Trust Company, deponent met said 
Irving and another party who was probably .Mr. 
Welch, who makes an affidavit attached to the bill 
of complaint, and it was the said Irving . and the 
sa i cl ,v ek h or one of them who attended to the 

20 transfer of said shares of stock; when deponent 
presented said stock for transfer the said Irving 
stated that he would like to have the Seventeen 
Hundred DoJlar note paid, and asked deponent to 
promise that it would be paid; deponent stated that 
he conlrl make no agreement whatever , as he was 
there only for the purpose of securing the trans-
fer of t-lie said shares of stock, and no agreement 
or promise was at that time made by deponent of 

30 

40 

an:v kind whatsoever; that, the ~aid Irving there -
upon lrnd saicl shares of stock transferred and 
handed the new rertificat.e to deponent. 

Deponent fnrther says that neither on the tele-
phone nor at any other time did he ever request 
the said Irving to endorse any note for the said 
Crooks 1 or for any other person, hut that it is tr1w 
that said Irving did endorse the said note of No-
vrmhrr Thirtieth, Nineteen Hundred and Eight) 
and that the same was deJivere(l to the Mutual 
Tru~t C1ompany with the endorsement. of the sairl 
lrYing and the signatnre of the Raid Crooks. 
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Deponent furtlier says that the fifty shares of 
stock of the said Land Company were pledged with 
the said Mutual Trust Company as collateral se-
curity under note of August Thirtieth, Nineteen 
Hundred and Five, of which the following is a true 
copy:-

"4900 00/ Orange, N. J., Aug. 30, 1905. 
On Demand after date, for value received, 

I promise to pay to MUTUAL TRUST 
COMPANY, or order, at its banking house, 
with interest at the rate of 5% per annum, 
Forty-nine hundred 00/ Dollars, 
the undersigned having deposited with said 
Trust Company as collateral secmity for 
payment of this or any other liability or lia-

10 

hili ties of the undersigned, direct or con- 20 
tingent, individual or firm, to said Trust 
Company now existing, or which hereafter 
may be contracted, the following property, 
viz: 
50 shares ·westfield Land and Improvement 

Co., 
with full power and authority to said T'rust 
Company, or its President, or Treasurer, to 
sell, assign and deliver the whole, or any 
part thereof, or any substitutes therefor, or 30 
any additions thereto, at any additions 
thereto, at any Broker's Board, or at any 
public or private sale, at the option of said 
Trust Company, or its President, or Treas-
urer, or its or their or either of their As-
signs, on the non-performance of this prom-
i1-1e, or the non-payment at maturity of any 
of the other liabilities aforesaid, or at any 
time or times thereafter, without demand of 

40 payment, advertisement, or notice of sale, 
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which are hereby expressly waived; and af -
ter deducting all costs and expenses for col-
lection, sale and delivery, to apply the 
residue of the proceeds of such sale, or sales, 
to pay any . or all of said liahili ties to said 
Trust Company, or its assigns, as its Pres-

10 ident or 'l'reasurer, or assigns, shall deem 
proper, returning the over-plus to the under• 
signed; .and upon any sale at public auction 
or at Brokers' Board the holder hereof may 
purchase the whole or any part of such se-
curities, discharged from any right of re -
demption. And the undersigned agrees to 
he ~nd remain Hable to the holder hereof for 
any deficiency, and to pay the same upon de-
mand of the holder thereof. 

20 

30 

4D 

In case of dep~·eciation, according to the 
judgment of the holder hereof in the market 
value of the $ecul'ity hereby pledged, or 
which may hereaifter be pledged fo.r this 
loan, the undersigned agrees to make a pay-
ment. on account, so that the said market 
value shall always be at least twenty per 
cent. more than the amount unpaid of this 
Note, or . else to make such further addi-
tional -deposits of securities as may be neces-
sary to maintain such margin, adopting 
either course that the holder hereof may re-
quire. In case of failure to do so, or in the 
event of insolvency of the undersigned or of 
any endorser of guarantor of this Note, this 
Note shall be clue and payable forthwith at 
the option of the holder hereof, anything 
hereinbefore expressed to the contrary not-
withstanding, and the holder may imme-
diately reimburse himself by sale of the se-
curity as hereinhefore provided, also hold-

11r,._ I 
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ing and applying the balance of any deposit 
account of the undersigned with said Trust 
Company. In case of the substitution of 
any other securities for those above men-
tioned, or of any additions to the collaterals 
at any time securing this Not~, the pro-
visions hereof shall apply to all such sub- 10 
sti tu ted new or additional collaterals. 

In case of default by the undersigned and 
the payment of this Note by any guarantor 
or endorser, the said Trust Company is here-
by expressly authorized, if it so elect, to sur-
render to the person making such payment, 
any or all collaterals held for the pa.ymen t 
hereof. 

J. W. CROOKS." 

Deponent further says that on Nmrember Thir-
tieth, Nineteen Hundred and Eight, _ or on such 
subsequent date as the note of ·November Thir-
tieth, Nineteen Hundrerl and Eight, was delivered 
to the said Mutual Trust Company, the Mutual 
Trust Company was the holder of the following pa-
pers. ma de or endorsed by the said John W. 
Crooks:-

Date Amount Maker Endorser Time 
Nov. 30, 1908 $1,700.00 J. W. Crooks John S. Irving 2 months 
Sept. 31, 1908 $1,700.00 J. W. Crooks Est. T. W. Crooks 2 months 

Sept. 3, 1908 $2,800.00 Harry \V. Crooks J. W. Crooks, 
Guarantor 

July 1, 1905 $4,900.00 J. W. Crooks Demand 

Nov. 12, 1908 $5,247.50 J. W. Crooks, 
acquired Dec. 18, 1908 Demand 

Deponent further says that the history of the 
present Seventeen Hundred Dollar note of said 
Crooks and Irving is that the original note, to-

20 

30 

40 
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gether with the first renewal, were made by the 
said John S. Irving and endorsed by the said John 
vV. Crooks., and that the three last renewals were 
made by the said John vV. Crooks and endorsed by 
the said John S. Irving, and that as the paper first 
came to the said Mutual Trust Company, the sairl 

10 Irving ,vas primarily liable thereon as maker, and 
the said Crooks secondarily as endorser, as per the 
following statement :-

20 

30 

Maker Endorser Amount Date Time 

John S. Irving J . W. Crooks $2,000.00 Sept. 23, 1907 4 months 

John S. Irving J. W. Crooks $1,900.00 Jan. 25, 1908 4 months 

J. W . Crooks John S. Irving $1,800.00 May 28, 1908 4 months 

J. W. Crooks John S. Irving $1,700.00 Sept. 28, 1908 2 months 

J. W . Crooks John S. Irving $1,700.00 Nov. 30, 1908 2 months 

GORDON B. PHILLIPK 

Subscribed and sworn to before me this l 
12th day of September, 1910. ) 

vV. WALTER BLAKEMAN ) 

Notary Public, N. J. 



Affidavit of T. Stephen. Byrne 

STATE OF NEW JERSEY ) 
' lsc:, • 

COUNTY OF ESSEX, ) "· . 

T. Stephen Byrne, of full age, being duly sworn, 
deposes and says that he is the acting Secretary 
and Treasurer of the Mutual Trust Company, one 
of the defendants in the foregoing bill of complaint 
named, and that he has read the matters contained 
in the bill of complaint and the affidavits thereto 
attached. 

Deponent further says that he has never made 
any promises to the said Irving with regard to the 
disposition of the fifty shares of stock of the West-
field Land and Improvement Company, and that 
the stock is still held by and in the name of the 
l\f utual Trust Company; that since the acquisition 
of the said shares of stock by the Mutual Trust 
Company the sum of Pive Thousand Dollars has 
been received by it as dividends on said shares of 
stock, and said dividends have been applied by the 
said Trust Company in the following manner: 

June 10) 1909) $300. Paid interest on $4,900 
to July 1st, 1909, and on the $5,150.96 loan to April 
1st, 1909. 

June 23) 1909) $450. On $4,950 loan, reducing 
same to $4,450. 

Aug. 3) 1909) $1,000. On $4,450 loan, reducing 
same to $3,450. 

Nov. 8) 1909, $500. On $3,450 loan, reducing 
same to $3,008.57, balance of $41.43 applied on loan 
as interest to October 1st, 1909. 

Feb. 15) 1910) $1,350. $1,309.16 on loan of $3,-
008.57, reduced same to $1,699.41 and $40.84 inter-
est to January fat, 1910. 

June 8) 1910) $300. $.29.60 interest applied on 

10 

20 
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$1,699.41 loan to April 1, 1910, and $270.40 on De-
mand Note of $5,150.96 to April 1st, 1910. 

Aug. 5) 1910) $1,100. Applied on note of J. W. 
Crooks $1,700, endorsed Est. T. W. Crooks, reduc-
ing same to $600. 

Deponent further says that at the present time 
10 the amount of notes held by the Mutual Trust Com-

pany, upon which the said Crooks is liable as maker, 
endorser or guarantor, is the sum of Ten Thousand 
Seven Hundred and Seventy-four Dollars and 
Ninety-nine Cents, with interest, and that the said 
Trust Company is ready and willing to assign the 
said shares of stock to said Crooks or Irving upon 
payment of said sum and interest. 

20 
T. STEPHEN BYRNE. 

Subscribed and sworn to } 
before me this 12th day 

of September, 1910. 

MARIAN P. BARRA.DALE, 

Notary Public of New Jersey. 

JO STA'l'E OF NEW JERSEY, LC, . 
COUNTY OF ESSEX, rn::, •• 

Charles R. Wilmot, of full age, being duly sworn, 
deposes and says that he is the President of the 
Mutual Trust Company, one of the above named 
defendants, and has had his attention called to a 
statement in the bill of complaint in the above 
stated cause and the affidavits thereto attached, in 
which i_t is stated that the complaint "thereupon 

40 got into consultation with the officers of the Mutual 
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Trust Company, and at the request of said officers 
did endorse renewal promissory note, and at the 
request of said officers did send said promissory 
note to the Mutual Trust Company, at Orange, New 
Jersey." 

Deponent further says that as one of the officers 
of the said MutmiJ Trust Company he never had 10 
any communication with the said Irving and never 
made any promises to him, although deponent has 
been President of said Mutual Trust Company 
since June, Nineteen Hundred and Five. 

CHARLES R. WILMOT. 

Subscribed and sworn to } 
before me this 13th day 

of September, 1910. 

THOMAS S. BYRNE, 
Notary Public. 

Order to Sh .ow Cause for Injunct ,ion 
Dism.issed. 

/ 

20 

30 

40 



10 

20 

28 

IN CHANCERY OF NEW JERSEY. 

Between 
JOHN S. IRVING, 

Complainant, 
and On Bill, &c. 

~\h ]TUAL TRUST COMPANY, 

a corporation, and JOHN vV. I 
CROOKS) 1

1 
Def end an ts. ______________ ) 

Order Granting Leave to File Supple-
nten tal Bill. 

Due notice of this application having been given 
to Messrs. Howe & Davis, of counsel for the defend- . 
ant, the Mutual Trust Company, and a copy of said 
supplemental bill having been served upon them, 
and the Court having inspected said supplemental 
bill and being of the opinion that the same should 
be filed: 

It is, thereupon, on this fourteenth day of Novem-
ber, nineteen hundred and eleven, on motion of 
Samuel Koestler, of counsel with the complainant, 
ORDERED that said complainant have leave to filP 

30 said supplemental bill. 

40 
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SuppleD1ental Bill. 

IN CHANCERY OF NEW JERSEY. 

To Hrs HoNoR) MARLON PITNEY, 

CHAKCELLOR OF THE OF NEW JERSEY: 

Humbly complaining shows unto your Honor 
yonr orator, tTohn S. Irving, of the Town of West-
field, in the County of Union and State of New 
Jersey; that on or about the twenty-third day of 
August, nineteen hundred and ten, your orator ex-
hibited his original bill of complaint in this Honor-
able Court against the Mutual Trust Company, a 
Corporation of the State of New Jersey, and John 
,v. Crooks, as defendants, thereby stating that said 
J olm ,v. Crooks was the owner of fifty ( 50) shares 
of the capital stock of the Westfield Land and Im-
provement Company, that on the twenty-fifth day of 
May, nineteen hundred and eight, your orator did 
endorse a certain promissory note for the accommo-
dation ,of said Jo Im ,v. Crooks, made by said Crooks 
for the sum of eighteen hundred dollars ($1,800), 
payable 1n four mon:f:hs, which note was discounterl 
for said Crooks by the l\1 utual Trust Company, a 
corporation of the State of New Jersey; and that 
said Mutual Trns.t Company did also hold and pos-
sess certain other promissory notes and negotiable 
1nstrunients made hy or endorsed by said John ,v. 
Crooks, and discounted to the crerlit of said Crooks 
by the Mutual Trnst Company. 

That the :Mutual Trrn;;t Company ascertaining 
that Crooks berame financially involved obtained 
from him (the said John vV. Crobks) by way of 
collateral security the aforesaid mentioned fifty 
( 50) shares of stork, whi ch said Crooks held of the 
Westfield Lano. and Improvement Company, and 
also alleging that at the time of the transfer of said 

10 
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' stock it was agreed between said Crooks and said 
Mutual Trust Company that said Company would 
take over said fifty ( 50) shares of stock, dispose 
of the same and out of the proceeds pay to itself the 
amounts du 'e and owing upon tlie said promissory 
notes signed or endorsed by said John W. Crooks~ 

10 including the promiss9ry note then of Seventeen 
hundred dollars, endorsed by your orat .or, and then 
helrl by th 'e Mutual Trust Company and discounted 
by it for :~aid John W. Crooks; and that it was 
upon said agreement and understanding that 
said Crooks, i_n \vri ting authorized and directed 
saic\ Westfield Land and Improvement Com:. 
parry . to transfer n pon Hs books the said fifty 
( 50) shares of stock, and that said shares of stock 
were tra'nsferred on the books ·of said W estfiekl 
Land ,and Improveme11t Company on or about th~ 
twelfth day of Nov~mber, nineteen hundred and 
eight ~o. tl~e .. l\h{tual _ Trust Compa-ny. _ 

20 

That at the time of the said transfer of said stock 
upon the _ bo?lrn of said Yf est:field Land and Im-
provement Company the Mutual Trust Company, 
by its officers . and age-~ts, clid inform your orator 
of the agreement under and by virtue of which the 
said stock ,~as so .. transferred, and did also state 
that it wo~1ld sell said shares of stock, and out of the 

3o proceeds th~reof _pay the promiss91·y note so a~ 
aforesaid e~dorsed l)y ·your orator for Crooks, and 
discounted ~o the _credi~ of said Crooks by the Mu-
tual Trust Company, and that your orator at that 
ti me offered to pay for said stock the sum of ten 
thousand dollars ($10,000), which was more tha11 

4D 

· snfficien t to pay . all of the pro~issory notes then 
held by the l\Iutnal _ ~rust Company, and which 
were cl1argeahle agai11st said fifty ( 50) shares of 
stock. 

That after said promissory note, so endorsed by 

I, 
lo 
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:Your 'orator, became due and paya ,ble, after the 
'transfer of said fifty ( 50) shares of stock to the 
~futual Trust Company, said Crooks brought to 
your orator a renewal proniissory note, dated No-
vember 30th, 1908, paya -ble 'two ~onths after its 
date, for the sum of seventeen hundr 'ed dollars 
($1;700); that your orator got into conversation 
\-vith the officers of the Mutual Trust Conipany, 
and at the.ir request your orator did e-ndorse said 
promissory -note, and send it to said Mutual Trust 
'Company at ·ora 'nge, N. J.; that ··when said note be-
came due it 'was not paid by said Crooks, and was 
protested for non :payment, and that your orator al-
·ways believed that the 1\Iu'tual Trust . Company 
·would pay _ said note out of the proceeds derived 
from the ~ale of said fifty ( 50) ·sliares of stoc·k of 
the West~eld Land and Improvement Company 
~ransferred to the Mutual Tr~1st Coinpany by said 
John W. Cr<?oks as a_foresaid; but t~at ·on the four-
teenth clay of July, nineteen hundred and ten, your 
orator was s~rved ~ith a summons and declaration, 
issued ont of tl~e New Jersey Supreme Court, _ at 
the sui't of said Mutual Trust Compa~.v, in and b:y 
,,rhich your orator \nis sued on his endorsement of 
the aforesaid proinissory note, for the a1nount of 
seventeen l_nmdred clollars ($1,700), fogether ·with 
intere8t and protest fees .thereon; that yo~r orator's 
defei1ses to said suit -were equitable, that he had re-
lied upon the statements -made to him-oy the officers 
of the said Mutual -Tru~t: Conipan:y as 'to ·_the terms 
and agreements upon which said fifty ( 50) shares 
of stock ·had been assig·ned to ~he l\1utn'al _Trust 
Company, and by reason of placing such reliance 
upon the statements macle to him by the officers 
of said Mutual Trust C01npany, he did not'take ·auy 
further or other proceedings which at that time-he 
might have taken ag~fost said Crooks, to -protect 

io 
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himself against his endorsement on said promissory 
note of seventeen hundred dollars ($1,700.) 

That said '7Vestfield Land and Ipiprovement Com-
pany, after said fifty ( 50) shares of stock had been 
assigned to the Mutual Trust Company, declared 
dividends and paid the same to the l\Iutual Trust 

10 Company, that said dividends amounted to between 
fonr and five thousand dollars, and that the Mutual 
Trust Company should account for the same, and 
that the value of said stock is more tltan sufficient 
to pay the moneys due to the :Mutual Trust Com-
pany, and for which said stock was transferretl 
to it, including the note of your orator. 

That your orator has no lrnowledge of the exact 
amount dne and owing to the Mutual Trust Com-
pany upon the promissory notes and negotiable 

20 papers of said John ,1'7 • Crooks, held by it, nor of 
the dates when said promissory notes or negotiable 
paper were made, nor whether the ~-arne are en-
florsPd by persons who are financially responsible; 
that althongh yonr orator has offeh~d to pay the 
1futnal 11rnst Company, for safr1 fifty ( 50) shares 
of stork, and the surrender of his promissory note, 
the snm of ten thousand rlollars ($10,000), said 
Company haR refnsed to do so, or surrender the 

30 

40 

promjssory note, but insists upen the liability of 
your orator as endorser on said note, and has com-
menced suit thereon as aforesaid. 

That ~,aid bill pr:i.ys for discovery as to the prom-
iRsory notes and negotiable jnstrument~ made by 
Crooks, or endorsed by him, held hy the l\Intual 
rrrnst Company at the time of the transfer of said 
fifty ( 50) shares of stock, the dates and the 
amounts thereof, when the same became due and 
payable, thr names of persons Uable thereon, also 
what prmnissory notes or negotiable paper made 
hy said Crooks, 01~ endorsed by him, said Mntual 

rr 

-
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Trust Company received or discounted subsequent 
to the assignment of said stock to it, and whether 
the notes and negotiable paper. received by said 
Mutual Trnst Company subsequent to the assign-
ment and transfer of said stock are, or are not re-
newals of promissory notes signed or endorsed by 
said Crooks, and held by the Mutual Trust Com-
pany pdor to the time of the assignment, of said 
fifty ( 50) shares of stock, and that said Company 
may also set forth and discover the terms, cove-
nants, agreements and understanding entered into 
by it and the said .J olm vV. Crooks, and the con-
sideration for and upon which said fifty ( 50) 
shares of stock of the ·w estfield Land and Improve-
ment Company ·were transferred to it ( the Mutual 
Trust Company) by said John --w. Crooks, and also 
that an accounting may be taken of the moneys due 
and owing to the l\futual Trnst Company from the 
said Crooks, upon promissory notes and negotfable 
paper held by said Mutual Trust Company at the 
time of the assignment and transfer of said fifty 
( 50) shares of stock, to--wit, on the twelfth day of 
November, nineteen hundred and eight, and also of 
the moneys due to it upon promissory notes and 
negotiable paper of the said John W. Crooks, re-
cerved by said Mutual Trust Company subsequent 
thereto, and also the moneys received by the Mutual 
rrrrn;;it Company for and on acconnt of the shares of 
stock, so trarn;ferred to it by said Crooks, and that 
an acronnting might be taken of the val11e of said 
sitock, and that the assets now in the hands of the 
:\iutual Trust Company for and on account of the 
indebtedness to it of the said John W. Crooks might 
he marshalled., or that your orator might be sub-
rogated to the rights of the said Mutual Trust 
Company in and to said stock, and for a restraint 
of the action brought by tlw Mutual Trust Com-
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pany in the New Jersey Supreme Court against 
your orator upon said promissory note of seven-
teen hundred dollars ( $1700), and for the surren-
der and cancellation of said note, or that your 
orator's name might be stricken therefrom, and for 
other and further relief, and praying for process of 
this Court and an injunction; that subpoena for 
the appearance of the defendants was duly issued 
and served upon the defendant, Mutual Trust Com-
pany, and as the def end ant, John vV. Crooks, was 
non resident, he was brought into Court by publi-
cation; that neither of said defendants have filed 
an answer to said bill of complaint up to the pres-
ent time. 

That upon the filing of said bill of complaint an 
order ·was made that the Mutual Trust Company 
show cause why an injunction should not issue as 
prayed in said bill of complaint, and that in re-
sponse thereto the said Mutual Trust Company 
appeared in Court, by its counsel, and presented 
affidavits setting forth that said fifty ( 50) shares 
of stock of said vVestfield Land and Improvement 
Company were pledged with it as collateral security 
under a note of August 30th, 1905, of which the fol-
lowing is a true copy. 

"$4,900.00. Orange, N. J., Aug. 30, 1905. 
On Demand after date, for value received 
I promise to pay to Mutual Trust Com-
pany, or order, at its banking house, 
with interest at the rate of 5% per annum, 
Forty -nine hundred 00/ .......... Dollars, 
the undersigned having deposited with said 
Trnst Company as collateral security for 
payment of this or any other liability or lia-
bilities of the undersigned, direct or con-
tingent, individual or :firm, to said Trust 
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Company now existing, or which hereafter 
may be contracted, the following property, 
viz: 

50 Shares ·w estfield Land and Improve-
ment Co., with full power and authority to 
said Trust Company, or its President, or 
rrreasurer, to se11, assign and deliver the 
whole, or any part thereof, or any substitutes 
therefor, or any additions thereto, at any 
additions thereto, at any Broker's Board, or 
at any public or private sale, at the option 
of said Trust Company, or its President, or 
Treasurer, or its or their or either of their 
assigns, on the non-performance of this 
promise, or the non-payment at maturity of 
any of the other liabilities aforesaid, or at 
any time or times thereafter, without de-
mand of payment, advertisement, or notice 
of sale, which are hereby expressly waived; 
and after deducting all costs and expenses 
for collection, sale and delivery, to ap-
ply the residue of the proceeds of such 
sale, or sales, to pay any or all of 
said liabilities to said Trust Company, or 
its assigns, as its President or Treas-
urer, or assigns 9 shall deem proper, re-
turning the over-plus to the undersigned; 
and upon any sale at public auction or at 
Broker's Board the holder hereof may pur-
chase the whole or any part of such se-
curities, discharged from any right of re-
demption. And the undersigned agrees to 
he and remain liable to the holder hereof for 
any deficiency, and to pay the same upon de~ 
mand of the holder hereof. 
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judgment of the holder hereof in the market 



36 

S11,vple111,ental Hill 

value of the security hereby pledged, or 
which may hereafter be pledged for this loan 
the undersigned agrees to make a payment 
on account, so that the market value shall 
always be at least twenty per cent more than 
the amount unpaid of this note, or else to 

10 make such further additional deposits of se-
curities as may be necessary to maintain 
such margin, adopting either course that the 
holder hereof may require. In case of failure 
to do so, or in the event of insolvency of the 
undersigned or of any endorser or g1iarantor 
of this Note, this Note shall be due and pay-
able fOl'thwith at the option of the holder 
hereof, anything herein before expressed to 

20 

30 

4J 

the contrary notwithstanding, and the holder 
may immediately reimburse himself by sale 
of the security as hereinbefore provided, also 
holding and applying the bah~nce of any de-
posit account of the undersigned ·with said 
Trust Company. In case of the substitution 
of any other secul'ities for those above men-
tioned, or of any addWons to the collaterals 
at any time Recuring this note, the provisions 
herpof shall apply to all such substituted 
new or additional collaterals. 

In case of default by the undersigned and 
the payment of this Note by any guarantor 
m endorser, thP-Raid '['rust Company is here-
by expres~.ly authorized, if it so elect, to sur-
render to the pel'ROn making such payment, 
any or all collatera1s held for the payment 
hereof. 

J. ,v. Crooks.'' 

And ful'tlter claiming certain sums of money due 
nnd owing to it upon other notes; and that upon the 

' 
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hearing of said rule to show cause, upon bill and 
affidavits, the order to show cause was dismissed 
and an order to that effect entered on the thirteen th 
day of December, nineteen hundred and ten. 

Your orator further shows that by way of supple-
ment, since the filing of his original bill and the 
appearance on the rule to show cause of the Mutual 
Trust Company, he has paid to the Mutual Trust 
Company in settlement of the promissory note men-
tioned in the bill of complajnt, made by said John 
·w. Crooks and endorsed by your orator for the 
accommodation of said Crooks and discounted by 
said Crooks at the l\Iutual Trust Company and costs 
of suit as aforesaid, the sum of Nineteen hundred 
and forty dollars and fifty-four cents ($1,940.54), 
on the nineteenth day of ,January, nineteen hundred 
and eleven, but that notwithstanding said payment 
of said note the same has not been surrendered to 
him, nor is said :Mutual Trnst Company willing to 
snbrogate your orator to its rights against said fifty 
( 50) shares of stock of the YVestfield Land and Im-
provement Company, unless your orator is willing 
to pay, to said l\Iutual Trust Company, a wrongful 
and unla·wful charge agajnst said fifty ( 50) shares 
of stock of the large sum of fifty-two hundred and 
foi•ty-seven dollars and fifty cents ( $524 7.50) upon 
a promissory note alleged to be held by said Mutual 
rrrust Company, and acquired by said nompany ·on 
t.J1e eighteenth <lay of December, nineteen hundred 
and eight, su hR-equent to the time when your ora-
tor's liabiUty as endorser upon the note of said 
Crooks lwcarne chargeable against said fifty ( 50) 
shares of stock; and that on the twentieth day of 
January, nineteen hundred and eleven, your orator 
c-aused to he serYed upon :Messrs. Howe and Davis, 
the legal representatives and solicitors of the Mut-
ual Trust Company, a notice, in writing, setting up 
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his claims against said fifty ( 50) shares of stock, 
and his willingness to pay to said Mutual Trust 
Company the sums of money for which it is legally 
entitled to hold said stock as collateral security, 
and demanding to know the amounts realized on 
account of the indebtedness due to it by said 

10 Crooks, and particularly the circumstances and 
conditions relating to the acquirement by said Mut-
ual Trust Company of the note of said Crooks of 
:Fifty-two hundred and forty -seven dollars and fifty 
cents ($5247.50), which was acquired on December 
18th, 1908, and upon obtaining said information 
your orator would be ready and willing to pay the 
sums of money to ,Yhich said Mutual Trust Com-
pany was lawfully entitled to hold said stock as 
collateral security ( a copy of which notice is hereto 

20 annexed and made a part hereof) ; to which said 
notice the said Mutual Trust Company has directed 
a reply to l\fr. Panl Q. Oliver, the solicitor of your 
orator, in and by ·whirh reply the Mutual Trust 
Company has claimed to have acquired the note of 
December 18th, H)08, for tl1e sum of :Fifty -two hun-
dred and forty-seven dollars and fifty cents 
( $5247.50) in the ordinary course of business, and 
claims the ha1ance due on said note ·with interest 
as part of the money due and owing to it, the said 
Mutual Trust Company, and for which it, the said 
Mutual Trust Company, is entitled to charge the 
said fifty ( 50) shares of stock of the -nr estfield Land 
and Improvement Company, assigned to it by the 
said John w·. C1·ooks, or the proceeds which have 
since been realized from said stock; which claim of 
the Mutual Trust Company yonr orator insists is 
not e(Juitahle, and that his rights against said stoek, 
or the proceeds thereof, by reason of being an 0n-

4D dorser on the aforementioned Seventeen hundred 
dollar note, is prior in equity to the claim of the 

u 
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Mutual Trust Company under the Fifty-two hun-
dred and forty-seven dollar and fifty cent note ac-
quired by it on December 18th, 1908, as against 
sajd stock or the proceeds thereof, and your orator 
further claims that said note of Fifty-two hundred 
and forty-seven dollars and fifty cents ( $524 7.50) 
was not acquired by the defendant, the Mutual 
Trust Company in the ordinary course of business, 
but ,vas acquired by 1·eason of a secret and fraudu-
lent combination and agreement between the de-
fendant, the Mutual Trust Company, and the Fed-
eral Trust Company, which was the owner of said 
note, for the purpose of preventing the Federal 
Trust Company from losing the entire money repre-
sented by said note as it was well known by the 
Federal Trust Company and the defendant, the 
Mutual Trust Company, on and before the eigh-
teenth day of December, nineteen hundred and 
eight, that tfo1m vV. Crooks was insolvent, and that 
the only assets which he, the said John ·vv. Crooks, 
then possessed were the said fifty ( 50) shares of 
stock of the ,vestfield Land and Improvement Com-
pany, which had been assigned to the Mutual Trust 
Company as hereinhefore alleged, and the value of 
whkh vrns not sufficient to pay all of the obligations 
then owing by said John W. Crooks. 

And your orator further shmvs that since the 
time of the filing of his original bill of complaint, 
and all of the proceedings had thereunder, the West-
field Land and Improvement Company has gone 
hlto li<p1idation, and paid out the stockholders, 
and that on the first day of August, nineteen hun-
rlred anrl eleven, said ·westfield Land and Improve-
ment Company has made final payment to the M:ut-
na 1 Trust Company on account of the fifty ( 50) 
shares of stork held by it as aforesaid, and has taken 
up said stock; that your orator is informed, and 
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believes it to be true, that in all the Mutual Trust 
Company has received from the ·w estfield Land and 
Improvement Company, as the value of said fifty 
( 50) shares of stock, the sum of Thirteen thousanc, 
six hundred and ninety-seven dollars and thirty-
eight cents ($13,697.38), upon the dates and in the 
amounts following:-

Jan. 7, 1909, by check ....... $ 300.00 
Jan. 19, 1909, by check ....... 450.00 
Aug. 2, 1909, by check ....... 1,000.00 
Nov. 5, 1909, by check ....... 500.00 
Feb. 3, 1910, by check ....... 1,350.00 
June 6, 1910, by check ....... 300.00 
Aug. 3, 1910, by check ....... 1,100.00 
Jan. 18, 1911, by check ....... 900.00 
Aug. 1, 1911, by check ....... 7,797.38 

$13,697.38 

Your orator further shmYs that said sums of 
money so received by the l\Intnal Trust Company, 
from the ·westfield Land and Improvement Com-
pany, in settlement of the liquidation of said fifty 
( 50) shares of stock is nrnre than sufficient to have 
paid all of the obligations of said Crooks, held by 

30 the Mutual Trust Company, which said Company 
were at any time entitled to charge as against said 
fifty ( 50) shares of stock, which it held as col-
lateral security under and by virtue of the agree-
ment hereinbefore set forth, and that the rights of 
your orator as endorser upon the note of said 
Crooks, discounted for him by the l\Iutual Trust 
Company, as herein and in the original bill of com-
plaint mentioned, are prior in equity to the rights, 
if any, which said :Mutual Trust Company has 

40 against said fifty ( 50) share~ of 8tock, or the pro-
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ceeds thereof under and by virtue of the note of 
fifty-two hundred and forty-seven dollars and fifty 
cents ($5,247.50) acquired by said Mutual Trust 
Company on December 18th, 1908; and that said 
Mutual Trust Company is not entitled in equity 
and good conscience to charge as against the col-
lateral security which it held the said note of fifty-
two hundred and forty-seven dollars and fifty cents 
($5,247.50), or any part thereof, until it shall have 
returned to and re-imbursed your orator for the 
moneys which said Mutual Trust Company has 
forced your orator to pay to it by virtue of the suit 
instituted by tlle Mutual Trust Company, against 
your orator, in the New Jersey Supreme Court, 
upon the note your orator endorsed for said Crooks 
as hereinbefore set forth. 

And your orator further shows that he is in-
formed, and believes it to be true, tliat the note ot 
fifty-two hundred and forty-seven dollars and fifty 
cents ( $5,2-17.50) was made by John W. Crooks to 
the Federal Trust Company, a corporation doing 
business in the City of Newark, N. J., in settlement 
of an indebtedness due from said Crooks to said 
Federal Trust Company ; that said Federal Trust 
Company and the defendant, the Mutual Trust 
Company, are closely affiliated in their business 
relations, an cl alRo in the fact that many of the 
persons interested in the one company are also in-
terested in the other; that said note of fifty-two 
hundred and forty-seven dollars and fifty cents 
($:5,247.50) waR held by the Federal Trust Com-
pan:y without any security ·whatsoever, and the Fed-
eral Trust Company and the defendant, the Mutual 
Trust Company, combined, com;pirecl and agreed 
together that said note should be turned over and 
as'1igned to the 1\lutual Trust Company, so that it 
might he charged agairn~t the collateral security 
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then held by the :Mutual Trust Company, to wit, the 
fifty ( 50) shares of stock of the Westfield Land 
and Improvement Company, which had been as-
signed and transferred to the )1utual Trust Com-
pany, by John vV. Crooks, as collateral security as 
aforesaid; and that said note of fifty-two lrnndred 

10 and forty-seven dollars and fifty cents \ $5,2-:17.50), 
now held by the Mutual Trust Company, is not a 
bona fide irnlebtedness of sajd Crooks to it, the saill 
~1utual Trust Company, and is not in equity charge-
ab le agaimt the said fifty ( 50) shares of stotk of the 
·westfield Land and Improvement Company, or the 
proceeds which hai'e been de1·ivecl therefrom prior 
to the rights against the same of your orator by 
virtue of his endorsement of the aforementioned 
seventeen hundred dolla1· ($1,700) note, which said 

20 Crooks discounted with the Mutual Trnst Company 
as aforesaid. 

To the end, therefore, that the said defendants 
may, if they can show why your orator should not 
have the relief hereby .prayed, and may, but with-
out oath, answer the premises as fully as if the 
same were here again repeated, and they partic-
ularly interrogated tliereto, and that your orator 
may have the same relief against the said Mutual 
Trust Company as he might have had if the facts 

JO hereinalJoYe stated and charged Ly way of supple-
ment had been set forth in your orator's original 
bill, and that your orator's claim against said fifty 
( 50) sha1·es of stock of the ,v estfield Land and 
Improvement Company, pledged as aforesaid hy 
said Crooks with the )lutual Trust Company, m~ 
th€' proceeds thereof, may be adjudged hy this Hon-
orable Court to be prior to the rights antl claims 
against the same hy the Mutual Trust Company· 
under ano by virtue of the alleged promissory note 

40 of fifty-two hundred and forty-f-;even dollars and 

-
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fifty cents ($5,247.50) acquired by said Company 
on December 18, 1908, and that the action of said 
Company in compelling your orator, by suit, to 
pay the note of Seventeen hundred dollars. ( $1700) 
as hereinbefore stated, may be declared to be in-
equitable and unjust, and that he may be repaid 
the same by said Mutual Trust Company out ,of 
the moneys received by said Mutual Trust Com-
pany on account of said fifty ( 50) shares of stock 
aforesaid; and that your orator may have such 
other or fu rt.her relief in the premises as the cir-
cumstances in the case may require, and as to your 
Honor shall seem meet. 

May it please your Honor the premises consid-
ered to grant unto your Honor the state's writ of 
subpoena issuing out of and under the seal of this 
Honorable Court, to be directed to the said Mu-
tual Trust Company, a corporation, and John W. 
Crooks therein and thereby commanding them, and 
each of them, on a certain clay and under a cer-
tain penalty therein to be expressed, personally 
to be and appear before your Honor, in this Hon-
orable Court, then and there to answer the prem-
ises, and to stand to, abide by and perform such 
decree therein, as to your Honor shall seem meet, 
and as shall be agreeable to equity and good con-
science. 

And your orator, as in duty bound, will ever 
pray, etc. 

P. J. OLIVER, 
Solicitor for and of Counsel 

with Complainant. 
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To the Mutual Tnist Company : 

Gentlemen: 

Herewith I am sending you check in payment of 
my liability to yon as endorsed on a promissory 
note signed by John ·w. Crooks, and I beg to ad-
vise you tlJat by reason of making this payment I 
claim to have some interest in and to fifty shares 
of stock of the ·westfield Land and Improvement 
Company assigned to you by John VV. Crooks as 
collateral security for various notes made by John 
W. Crooks, and discounted at your bank, includ-
ing the note which I am payh1g. 

Therefore, you are notified that you should not 
transfer or di ~pose of said shares of stock as I 
intend to redeem the same upon equitable prin-
ciples, and if ,ve cannot agree upon the matter I 
will apply to the Court of Chancery to be subro-
ga ted to your rights in and to said fifty shares of 
stock, and for that purpose I am now ready and 
willing to pay to you the sums of money for which 
you are legally entitled to hold said shares of stock 
aR collateral security; and I, therefore, demand 
to know for what sums of money you claim to 
hold said shares of stock of the , ;vestfield Land 
and Improvement Company as collateral security, 
what am01rnts of money you have realized on the 
original indebtedneRs of said Crooks to you; the 
variom;; considerations giv~n by you for the prom-
iss.or)r notes, and other evidence of indebtedne:-:R 
now in your possesRion. and partirularly the cir-
cumstances an<i considerations in relation to cer-
tain negotiable paper siigned by John "T· Crooks 
for the sum of Fifty-two hundred and forty-seven 
dollars and fifty cents ( $524 7.50). and arqnired. 

4D by ~rou on the eighteenth day of December, nine-
teen h nndred and eight. 
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Upon obtaining this information I am ready and 
willing to pay the sums of money for which you 
are lawfully entitled to hold said fifty shares of 
stock of the Westfield Land and Improvement Com-
pany, as collateral security. 

Awaiting your early reply, I am, 

Yours truly, 

,vestfield, N. J., 
,January 19, 1911. 

J. S. IRVING, 
By Paul Q. Oliver, 

Attorney. 

10 
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IN CHANCERY OF NEW JERSEY. 

Behveen 
JOHN S. IRVING, 

Complainant, 
and 

~,Iu'.rUAL TRUST COMPANY, 
a corporation, et al.,. 

Defendants. 

On Bill, etc. 

The answer of the defendant, Mutual Trust Com-
pany, to the bill of complaint of the complainant, 
or so much thereof as this defendant is advised 

30 

is necessary to make answer thereto, respectfully 
shows that it is. true that John W. Crooks on 
August thirtieth, Nineteen hundred and five, exe-
cuted a promissory note for Forty-nine hundred 40 
dollars, in the form commonly known as a collat-
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eral note to this defendant, and pledged with this 
defendant fifty shares of stock of the vV estfield 
Land and Improvement Company, the same being 
pledged with this defendant as collateral security 
for the payment of the said Forty-nine hundred 
dollar note, or other liability or liabilities that the 

10 said John -w. Crooks direct or contingent, individ-
ual or firm, to this defendant then existing, or 
which might thereafter be contracted, and that this 
defendant continued to hold the said shares of stock 
from that date clown to the time when the said 
shares of stock were finally paid off in Nineteen 
hund1·ed and eleven. 

This defendant further ans-,Yering shows that the 
indebtedness ,of the said John ·w. Crooks to this 
defendant, and for which the said shares of stock 

20 were pledged were the following: 

Date Amount Maker Endorser Time 

Nov. 30, 1908 $1,700.00 J. W. Crooks John S. Irving 2 months 

Sept. 3, 1908 $1,700 .00 J. W. Crooks Est.T.W.Crooks 2 months 

Sept. 3, 1908 $2,800.00 Harry W. Crooks J. W. Crooks, 
Guarantor 

July 1, 1905 $4,900.00 J. W. Crooks Demand 

Nov. 12, 1908 $5,247 .so J. W. Crooks Demand 

~I..1hiR defendant further answering shmYs that the 
30 hi~tory of the said SeYenteen hundred dollar note, 

referred to in the bill of complaint, is that the 
original note, together with the first renewal, were 
made by the said John ,S. Irving and endorsed hy 
the said John ,v. Crooks, and that the three laRt 
renewalR were made by the sajd John ,v. Croolrn 
and endo1·sed hy the said J olm S. Irving, and that 
as the paper first came to t.he said Mutual Trust 
Company, the said Irving was primarily liable 
thereon as maker, and the said Crooks secondarily 

40 as endorser, as per the follmying statement: 

.J 
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Mak er E n do rser Amount Date Time 

jo hn S. Ir ving J . W. Crook s $2,00 0.00 Sept. 23, 1907 4 months 

Jo hn S. Irving J. W. Crooks $1,90 0.00 Jan. 25, 1908 4 months 

J. W. Croo ks John S. Irving $1,800.00 May 28, 1908 4 months 

J. W. Crooks Jo hn S. Irv ing $1,70 0.00 Sept. 28, 1908 2 months 

J. W . Crooks Jo hn S. Irving $1,70 0.00 N ov. 30, 1908 2 months 

This defendant further answering shows that the 10 
total amount of the indebtedness of the said Crooks 
to this defendant together with the interest there· 
on, was the sum of Fifteen thousand and seventy-
five dollars and fifty -eight cents, and that the 
amount realized from the said stock and of the 
dividends paid thereon was the sum of Thirteen 
thousand seven hundred and thirty-seven dollars 
and thirty-eight cents leaving a deficiency due to 
this defendant upon the Crooks indebtedness of 
the sum of Thirteen hundred and thirty-eight dol-
lars and twenty cents. 

T11is defendant further answering denies that the 
complainant ever offered to pay this. defendant for 
the said stock, the sum of Ten thousand dollars, 
or any other sum, or eve1--tendered to this defend-
ant the sum of Ten thousand dollars, or any other 
sum, to take up the said shares of stock; this de-
fendant denies that either it or any of its officers 
requested the complainant to make or endors:e a 
note for the safrl Crooks, or ever made any prom-
ises t.o the said complainant that the note which 
was made or endorsed by him would be paid out 
of the proreeds of the said shares of stock, or that 
this defendant would hold the said shares of stock 
for the benefit of the complainant, and this de-
fendant denies that the value of the said stock was 
more than sufficient to pay this defendant th ·e 
moneys due it on the indebtedness of the said 
Crooks, hut alle~;es it to be as above stated, that 
after applying the proceeds of the shares of stock 

20 
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to the said Crooks' indebtedness a large deficiency 
still existed, to wit, the sum of Thirteen hundred 
and thirty-eight dollars and twenty cents. 

This defendant further answering admits that 
the complainant has paid the sum of Nineteen hun-
dred and forty dollars and fifty-four cents, as the 

10 amount due upon the said Seventeen hundred dol-
lar note with interest and costs, and with said pay-
ment has served upon this defendant a notice as 
set out in the bill of complaint, but this defend-
ant denies that the said complainant is entitled to 
any benefit under the said shares of stock until and 
unless all of the indebtedness held by this defend-
ant has been fully paid. 

And this defendant further answering denies 
that neither as to the note of Fifty-two hundred 

20 and forty-seven dollars and fifty cents nor any oth-
er note or evidence of indebtedness, was there any 
corrupt or illegal or inequitable agreement or bar-
gain, either as set out in the bill of complaint or 
in any other way, and that all of the said notes 
aml eYi<lences of indebtedness of the said Crooks 
were ac17uired by this defendant in the ordinary 
course of its business, and that the payment to 
this defendant of all of the moneys received either 
from the said shares of stock or from the said com-

30 plainant did not fully pay the amount of the in• 
debtedness with interest so due to this defendant. 
and for which the said shares of stock were held 
as collateral, but on the contrary left a deficiency 
of ThiJ·teen hundred anrl thirty-eight dollars anrl 
twenty cents, as above stated, and this defendant 
prays that it may be hence dismissed, with its rea-
sonable costs and charges in this behalf most 
wrongfully sustained. 

40 
And this defendant submits to this Honorable 

Court, that the said complainant js not entitled to 
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any relief in this court; and this defendant prays 
it may have the same benefit of this defense as if 
it had demurred to the said complainant's bill. 

HOWE & DA VIS, 
Solicitors for and of Counsel with 

Defendant, Mutual Trust Com- 10 
pany. 

Answer of Federal Trust Company t ,o 
Supplemental Bill. 

IN CHANCERY OF NEW JERSEY. 

Between 20 
J·oHN S. IRVING, 

Complainant, 
and On Bill, etc. 

ilf Pl'UAL TRUST COMPANY, 

et al.) 
Defendants. 

THE ANSWER 0}1-, FEDERAL TRUST COM-
P ANY, DEFENDANT, TO THE SUPPLE- 30 
MENTAL BILL OF JOHN S. IRVING, COM-
PLAINANT, FILED IN THE ABOVE EN-
TITLED CAUSE. 

This defendant answering says: 

1. This defendant has no information except 
from said supplemental bill of complaint, as to the 
filing of the original bill and the contents thereof, 
and leaves the complainant to make such proof 
thereof as it may be advised is necessary. 

40 
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An,swer of Federal Tru.~t Company to 8iivplemen,tal 
Bill 

2. This defendant believes it to be true that the 
said complainant has paid to the Mutual Trust 
Company the amount of nineteen hundred forty 
dollars and fifty-four cents ($1940.54), on or about 
the nineteenth day of January, nineteen hundred 

10 and eleven, as stated in said supplemental bill of 
complaint and also believes it to be true that the 
Raid Mutual Trust Company has declined to sur-
render the fifty shares of stock of the ·west.field 
Land and Improvement Company in said bill re-
f erred to, to said complainant, claiming to hold the 
same as security for the payment of the indebted -
ness in said supplemental bill referred to; this de-
fendant further believes it to be true that the said 

20 

40 

complainant served notice setting up his alleged 
claim against said fifty shares of stock as in said 
supplemental bill mentioned, and that reply has 
been made by said Mutual Trust Company as there-
in stated; but this defendant calls upon the said 
complainant to make such proof of these several 
allegations as it may be advised is necessary. 

3. This defendant says that it is true that the 
said Mutual Trust Company acquired the note in 
said supplemental bill referred to for five thousand 
two hundred forty -seven dollars and fifty cents 
($5,247.50), from this defendant in ordinary course 
of business, and ·while this defendant has no in-
terest in the controversy between said complainant 
and said Mutual Trust Company as to the right to 
resort to the said fifty shares of stock of the vVest-
field Land and Improvement Company transferred 
to it by the said .J olm vV. Crooks in satisfaction of 
said note for five thousand hvo hundred forty-seven 
dollars and fifty cents ( $!5,24 7 .50), so as aforesaid 
acquir ed by said Mutual 'I1rust Company from this 
defendant, this defendant believes it to be true that 
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Answer of Federal Trus't Oornpany to Sitpple1nental 
Bill 

the said Mutual Trust Company had the right to 
apply the proceeds : of the sale of said collateral to 
the satisfaction of said note, and that the rights of 
the said complainant by reason of being an endorser 
on the note for seventeen hundred dollars, ( $1700), 
in said supplemental bill mentioned, whatever such 
right may be, is not prior in equity to the right of 
the said Mutual Trus.t Company as claimed and 
exercised by that Company; and this defendant 
denies the allegation of said complainant in said 
bill of complaint that the said note of five thousand 
two hundred forty-seven dollars and fifty cents 
($5,247.50), was not acquired by the Mutual Trus ,t 
Company in the ordinary course of business, · a:u<l 
further denfos that said note was acquired by said 
Mutual Trust Company from this defendant by rea-
son of any secret and fraudulent combination and 
agreement between this defendant and said Mutual 
Trust Company for the purpose of preventing this 
defendant from losing the entire money represented 
by said note, and alleges the fact to be that said 
note ,vas acquired by said Mutual Trust Company 
from this defendant in ordinary course of business 
in good faith and not l)y reason of any secret or 
fraudulent combination and agreement or for any 
improper or unlawful purpose. 

4. This defendant further says that it believes it 
to be true that the ,v es.tfield Land and Improve-
ment Company has gone into liquidation, as stated 
in . said impplemental bill of complaint, and has 
made the payments to said Mutual Trust Company 
therein ref erred to, but this def end ant leaves the 
complainant to make such proof therfof as he may 
be advised is necessary; this defendant answering 
says that whatever payments have been made by 
reason of such liquidation of said Westfield Land 

10 

20 

30 

40 



52 

ilnswer of Federal Trust Oom,,parny to S1tpplemental 
Bill 

and Improvement Company to said Mutual ':Prust 
Company were, so far as this defendant knows, law-
fully and properly made, without prejudice to, or 
violation of, any right or equity of the said com-
plainant, but that whether this be so or not, this 

10 defendant is in no way involved in the relations be-
tween the said complainant and the said Mutual 
Trust Company, or in any way answerable to said 
complainant by reason of any transaction between 
this defendant and the said Mutual Trust Company 
as alleged in said supplemental bill of complaint or 
otherwise. 

5. And this defendant further answering says 
that this defendant, on or about the eighteenth day 
of November, nineteen lrnndred and eight, sold and 

20 transferred in usual course of business, a demand 
note of ,John ,v. Crooks held by this defendant, 
representh1g an indebtr.dness of said Crooks to this 
defendant; this defendant admits that there are 
persons interested in this defendant and also- in the 
Mutual '11rust Company, but denies , that there is 
thereby created any identity o-f foe t\vo corpora-
tions, and shows the truth to be that this defendant 
conducts its own lrnsineRs and the 1'1 utnal Trust 
Company conouctR its own business, and that the 

30 affiliations of the two corporations in their business 
relations grow out of contracts and transactions 
lawfully made am1 conducted and entirely inde-
pendent of, and without reference to, the O"'ivnership 
of the stock in either; this defendant admits that 
this defendant had no seeurity for the said demand 
note of five thousand two hundred forty-seven dol-
lars and fifty cents ($5,247.50), representing an 
indebtedness of said elohn ,v. Crooks to this de-

40 
fendant for that arnonnt, but this defendant denies 
that it sold and transferred sakl note to said 
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Bill 

Mutual Trnst Company by reason of any combina-
tion or con~piracy between said Mutual rrrust Com-
pany and this defendant, or for any unlawful or 
improper purpose, or other than in the usual course 
of businesS:, and alleges the truth to be that said 
transaction by which this defendant sold and trans-
ferred the said note to the said Mutual Trust Com-
pany was in all respects a bona fide sale and trans-
fer of said note by this defendant to said Mutual 
rrrust Company by which this defendant received 
from the said Mutual Trust Company the amount 
of said note and thereafter ceased to have any in-
terest therein, the said note thereupon becoming 
the property of the said Mutual Trust Company 
absolutely and in good faith and without any reser-
vations or understandings, secret or otherwise, by 
which this defendant retained any interest therein, 
or by wllich this. defendant is in any viray charged 
with any subsequent acts of the said :Mutual Trust 
Company in the collection thereof; and this de-
fendant again repeats that it has no interest in the 
controversy between the said complainant and the 
said Mutual Trust Company as to the payment of 
the said note out of the proceeds. of the shares of 
stocks. of the said Westfield Land and Improvement 
Company in sajd snpplemental bill referred to, and 
expressly denies that by reason of any act of this 
defendant or in which thfa defendant participated, 
the rights of the said complainant against the said 
l\futual Trnst Company have in an;y way been 
rhanged or affected. 

rrllis defendant prays that it ma.y be hence dis-
missed with its costs and charges in ~his behalf 
most wrongfully, sustained. 

PIT~EY, HARD~N & SKINNER, 
Solrs., · &c. 
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IN CHANCERY OF NEW JERSEY. 

Between 
JOHN S. IRVING, 

Complainant, 
and 

NluT .-uAL TRUST COMPANY, 

a corporation, et al.) 
Def end an ts. 

Transcript of testimony taken in the above 
entitled cause before J. FRANKLIN FOR'D, 

Esquire, Advisory Master, at the Chancery 
Chambers, Newark, New Jersey, on May 23, 
1913, at 10 A. M. 

Appearances: 

Mr. Samuel Koestler and Mr. Paul Q. 
Oliver for Complainant. 

J\fr. 'l'homas A. D'avis for defendant Mu-
tual 'l'rust Company. 

Mr. John R. Hardin for defendant Fed-
eral Trust Company. 

TII0::'.1AS S. BYR~E) sworn for complainant. 

Dirert rxam.inatfon by Mr. Koestler: 

Q. Are you employed by the ~futual Trust Com-
pany? 

A. Ye8, sir. 
Q. In what capacity? 
A. Secretary and treasurer. 
Q. How long have you been secretary and treas-

urer? 
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Thoma,s S. Byrne - Direct 

A. Secretary and treasurer now since April, 
1912. 

Q. What office did you occupy with the bank be-
fore April, 1912? 

A. Assistant treasurer. 
Q. How long were you assistant treasurer? 
A. I should say about four or five years; I can- 10 

not say offhand. 
Q. You were assistant treasurer in November, 

1908? 
A. Yes, sir. 
Q. Have you produced under subpoena the rec-

ords of the bank? 
A. Yes, sir. 
Q. Have you an account in those records against 

John W. Crooks? 
A. W 
Q. Will you produce it? 
A. This is the John vV. Crooks account (Pro-

ducing same). 
Q. What is this paper you have? 
A. This is from our own register. 
Q. Taken from a loose leaf book? 
A. Yes, sir. 
Q. Is it numbered? 
A. No, it is not numbered. 
Q. Do yon know in whose handwriting it is? 
A. That is 1\fr. Hendershot's - at that time the 

teller-referring to the first column. 
Q. vVith what does the account start? 
A. September 27, 1907. 
Q. And what is that? 
A. It was originally a $2,000 note of John S. 

Irving, maker, endorsed by John W. Crooks. 
Q. ,vhere does it show who was the endorser? 
A. In writing it down here, it is always : under-

stood, when the account is in the man's name, it 

30 

40 
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Tho1nas 8. Byrne - Direct 

is John vV. Crooks, we just write in the maker's 
name, and it is always understood on the account. 

Q. That was credited to the account of John W. 
Crooks? 

A. John ,v. Crooks. 
Q. And it was either discounted by the- Trust 

10 Company or purchased by the Trust Company from 
J,ohn W. Crooks? 

A. ~urchased by the Trust Company. We can-
not discount; we purchase the notes. 

Q. Crooks was given credit for the proceeds of 
the note? 

A. Yes, sir. 
Q. Can you tell me what happened to that note 

after that? , 
A. It was renewed again. 

20 
Mr. Hardin: What is the first date? 
,vitness: The first elate on this book is 

September 27, 1907. 

Q. What is the amount of the note? A. $2,000. 
Q. ,vas that note renewed when it came due? 
A. Yes, that note was renewed; it was renewed 

.January 31, 1908. 
Q. Is that a renewal? 

'30 A. That is a renewal, $1,900. 

40 

Q. It was reduced to $1,900? 
A. Yes. 
Q. vVa~ it renewed again? 
A. Yes, renewed on May 29 ; this time Jo lm TV. 

Crooks is maker and John S. Irving endorser. 
Q. It was renewed on May 29, 1.908, for what 

amount? 
A. For $1,800. 
Q. And then Crooks is maker and Irving endors-

er? 

• 
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Thonuts S. Byrne - Direct 

A. Yes, sir. 

Mr. Hardin : The form of the note 
changed? 

Witness: The form changed then, yes, s:ir. 

Q .. "-'Tas it renewed after that? 
A. Yes, it was renewed on September 28, for 

$1,700; John vV. Crooks maker and J. S. Irving 
endorser. 

Q. Was it renewed after that? 
A. Yes, it was renewed on December 1, 1908, for 

$1,700 again, for two months ,. 
Q. Who was the maker? 
A. John ·w. Crooks maker, J. S. Irving endorser. 
Q. Were any of those notes protested? 

10 

A. This $1,700 note was protested for non~pay- 20 
ment. 

Mr. Hardin: What do you mean? 
"Titness: The Irving note we are now 

speaking of, the last one. 

Q. Were any of the prior notes in that series 
protested? 

A. That I cannot answer, I cannot say. 
Q. Did the Trust Company hold any other note 

of John W. Crooks? 30 
A. Yes, sir, it held a note at one time of John 

·vv. Crooks, endorRed b,v the ERtate of T. W. Crooks, 
!$3,000, October 12, 1907. 

Q. Is that the original note? 
A. YPs sir. 
Q. And waR that subsequently renewed? 
A. That was nine times. 

Then on November 16, 1907, we have an-
other for $3,000. 40 
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Thonias S. Byrne - Direct 

Q. Same maker and endorser? 
A. Yes, sir. 
Q. ~7hen was it payable? 
A. On November 27. 
Q. What happened to that note on November 27 ! 
A. Onr re .cords show on the 29th, 1907, that it 

10 was paid, $3_,000. _ 
Q. vVas there another note to take the place of 

it? 
A. Yes, then on December 12, 1907, is one fo1~ 

_ $2,800. 
Q. Same maker and endorBer? 
A. .Same _ n~aker and endorser._ 
Q._ And that note took the place of the $3,000 

note? 
A. Yes, sir. 

20 Q. ·vv as j t renewed again? 
A. Yes, it was renewed. _ Then we had another 

one on December 13, for $2,600; same maker and 
same endorser. 

Q. That is also a renewal of the original $3,00(! 
note? 

, . . ) 

A. Those are two different notes; there were 
originally two notes of $3,000 each. This $2,800 
is the re1iewal of one $3,000, with a reduction of 
$200, and _ the $2,600, I take it is a rene"ral of this 

~O $2,800 with ~200 , pa_id. 

40 

Q. What next happPned? 
A. Then on Deremher 27, there is one for $2,400j 

the SflIDP, maker and endorser'. 
Q. That is a r~newal of the $2,600, is it? 
A. I p1wm_me that is what it is. 
Q. When was that n9tepayable? 
A. Due on .J :u;rna _ry 6, 1908. 
Q. What w:-1s done ~Tith it? 
A. Then on Jannar~r 15. onr _ recor~ls show $2 ,400 

,vaR pairl, leaving a ha]nnre of $2,000. 

, 

-
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Thonias S. Byrne-Direct 

Q. On which note is that balance of $2,000? 

Court : These are not renewals if the notes 
,vere paid and a new note given. But you 
state that on December 27, 1907,~ you made 
a note for $_2,400 which was due January 
·6th, and on ~anuary 15th, the same month, 1b 
that was p:aid, $2,400. 

Witness: Yes, sir, shows here as be1ng 
paid. Then on the same date we have an-
other note for $2,200; I would take from 
that, that it is a rene\Yal ·with ·a $200 pay-
ment on account. 

Q. A.8 a matter of fact, the way "you ·keep your 
·records ; when a note comes due, you actuaily pur-
chase a renewa ·l note for the face ·o:f i't and credit -20 
that amount as being a paymen ·t of the old note, 
·don't you? 

Mr. Hardin: ·objected to on the ·ground 
that it asks counsel's interpretation of the 
·banking m_ethods. What does he do? 

Coi1rt : Yes. 

Q. vVhat is -yo~1r practice in the purchasing of 
notes and renewal -i1otes? 30 

A. ,Ve regard a renewal just the same as ·the 
origin a 1 note. 

Q. What do ·yo11 -mran) 
A. ,Ve purchase a · note in the first place, it 

shows on our own r~~;ister ,for the full amount of 
the note. Then again when the note comes due, 
if it is renewed, it shows the ·same way; it is re-
corded as a note purchased the second time. 

Q. Your books show no distinction between 
original purchases aml renewals, do they? -40 
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A. No, sir. 
Q. How can anybody from an examination of 

your books tell which is a renewal and which is a 
direct purchase? 

Mr. Davis: I object. It is immaterial 
10 whether anyone can tell. 

Court: It would be important. 

A. The only way I can account for that, I re-
gard them as renewals because they show reduc-
tions each time. 

Q. Are theRe notes all new transactions or are 
they renewals? 

A. They are really renewals. 
Q. Ten us the transaction in regard to this note 

20 endorsed by the estate of T. -w. Crooks, coming 
down to date as far as yon ran. You are now down 
to $2,400. 

A. 'l'heu on tTannary 15, 1908, there is a $2,200 
note; on January 31 it shows that $2,000 note paid; 
also January 31 shows it being paid again, and 
then on the same date, $2,100 is put on; the note is 
put on for $2,100. Then, again, the same date, for 
$1,900, that is Irving's note, that is taken to the 
estate-the estate is taken to $2,100 on January 

30 31, 1908. 
Q. ,~That happened that time after that? 
A. Then it was put on against February 28 for 

$2,000, which shows a reduction of $100. 
Q. ,v11at is subsequently done? 
A. Then on l\Iay firi-;t it was put on again for 

$1,900. 
Q. That -was another reduction, was it? 
A. Ye,s, a reduction of $100. Then on July 3, 

1908, H was $1,800, and put on again on September 
40 4, mos, for $1,700; that was the final of the estate. 
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Thonias S. Byrne - Direct 

Q. Then all these payments reducing the note 
from $3,000 down to $1,700 were made by Crooks, 
were they not? 

A. I think they were. I swore to that. But he 
,vas then active, it was very likely they were paid 
by him; but down to the $1,700 I would say that 
they were paid by Crooks, because we were dealing 10 
with John 1V. Crooks. 

Q. vVhat happened to the note after September 
4, 1908, when it was reduced to $1,700? 

A. It was. then protested for non-payment. 
Q. Did you hold any other notes on the Crooks' 

account? 
A. That tJ ohn S. Irving note. 
Q. You told us about that. Any others? 
A. Yes, sir, November 18, 1908, we have a de-

mand note of John W. Crooks for $5,247.50. 20 

Court: That is one of the notes in con-
troversy? 

Mr. Koestler : That is the note. 

Q. ,vhose writing is this? 
A. That is a bookkeeper by the name of Eugene 

Batell, who is not now in our employ. 

Court: What was the date of the protest 30 
on the $1,700 note? 

Mr. Davis: Protested November 4, 1908, 
the estate note. I would like to suggest that 
there are two other notes that might ex-
pedite thi1:1gs, before he takes. up the notes in 
controversy. 

Q. What is the $4,900 note? 
A. Demand collateral note secured by 50 shares 

of "Testfield Land & Improvement Company, made 40 
by J olm W. Crooks . 
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Q. When did you get it? 
A. l!Jntered on our hooks 1905, July first. 
Q. vVhat is the date of the note? 
A. .July 1, 1905, according to our books ; I cannot 

tell the date of the note. 
Q. Is the date you enter in your books the date 

10 of the note or the date you take the note? 
A. The day that it was made. 
Q. Are there any payments credited to this 

$4,900 note? 
A. Yes, sir. 
Q. ,vhat is the first one? 
A. $4,900, which was on June 10, 1909. 

M:r. Koestler: It seems that these pay-
ments on the $4,900 are payments made by 

20 virtue of the stock payments. 
Mr. Davis: Yes. 
Mr. Koestler: I don't care about that. 
, ,vitness: Those are the only payments 

that were made on the $4,900. 

Q. From dividends received on the stock? 
A. Yes, sir. 
Q. And that $4,900 note has been changed with-

out any change in renewal notes being given? 
30 A. No renewals. It is a demand note. 

Mr. Koestler: That is the note with which 
the stock in question was pledged. 

Q. You have a $2,800 note? 
A. Yes. Harry ,v-. Crooks, secur ·ec1 by 130 share~ 

of the Publishers Security f1ornpany. 
Q. vVhat vrns the date of that note? 
A. That was 1!>05, .July first, the same date as 

40 the other. 



63 

Thonias S. Byrne - Direct 

Q. Were any payments ma.de on account of that? 
A. Yes, sir, payments made on account of that 

up to July 15, 1911, reducing it to $1,540. 
Q. vVere those payments made by Crooks? 
A. They were made by Harry Crooks, I know, 

those last few payments; the previous payments I 
cannot say. From April 20, 1911, I know they have 10 
been paid by Harry Crooks. 

Q. How much were the payments made on the 
note from the date you last mentioned? 

A. $40 from April 26. 
Q. You believe the other payments were made 

by John W. Crooks? 
A. I cannot say as to that; it was Harry W. 

Crooks; lie very likely paid them, I cannot say. 
Q. The loan there is charged against Harry W. 

Crooks? 
A. Yes. 
Q. What did John Crooks have to do with it? 
A. He guaranteed the loan; it says "Loan g11ar-

anteed by J. 1V. Crooks." 

Mr. Koestler: You have that note? 
Mr. Davis: I think it is here. 

Q. On August 28, 1911, there was a balance of 
$1,540 due on that note? 

A. Yes, sir. 
Q. vVere any payments credited to that note 

after that date? 
A. On August 28 it was cleared up and paid off. 
Q. Who paid it? 
A. That was pai~l from dividends; we got a divi-

dend on August 28, as per our records, from the 
,vestfield Land and Improvement Company of 
$7. 797.38, and there was $201.80 applied on account 
of this $1,540 notr ; that left it $1,338.20 balance . 

30 

40 
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Q. What was done with the $1,338.20? 
A. The loan then was turned over to the Federal 

Trust Company and we received their draft for it 
for $1,338.20, and they took the loan with the col-
lateral Harry VY. Crooks. 

Q. Did the Federal Trust Company pay you for 
10 the note? 

A. Yes, sir, we received their draft for it. 
Q. On what date was that? 
A. August 28, 1911. 
Q. Any other of the Crooks' notes turned over 

to the 1'7 ederal Trust Company? 
A. That is the only one. 
Q. Turn to the $5,000 note, Federal Trust Com-

pany note; your records show you got that note on 
November 18? 

20 A. Yes, sir. 

30 

40 

Q. Is there any other record in which you show 
when yon got that note besides this book yon are 
now producing? 

A. VV e have a letter. 

Mr. Koestler: Have you the letter, Judge 
Davis? 

Mr. Davis: Yes. Those three papers be-
long together. ( Producing papers.) 

Q. When did you receive these papers? 
A. They are dated Noyember 12, 1908; we re-

ceived them probably the next day; I cannot say as 
to that. 

Q. ,v1ien di<l you receive them; they are dated 
November 12? 

A. The exact date when we received them, I can-
not say; we have a note on our books as November 
18th. 

Q. Is that the date you received them? 

1 

J 
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A. I cannot say as to that. 
Q. I show you the note of $5,247 which you pro-

duce, and ask you who endorsed the payments on 
this note? 

A. $75 payment, that was endorsed by our book-
keeper E. F. Batell. 

Q. Do you know who made the payment? 10 
A. I believe that came through the Federal Trust 

Company. 
Q. vVho made the subsequent payment of $21.54? 
A. That came through the same way. 
Q. JTrom whom did you get this note of $5,247.50? 
A. I believe it came from the Federal Trust Com-

pany; at that time I wasn't the treasurer; Mr. Phil-
lips was the treasurer at that time. 

Q. Where do you show credit given to the Fed-
eral Trust Company for this note? 

A. This is the draft that we gave to the Federal 
'rrust Company for the purchase of this note, d.raft 
No. 4858, dated November 18, 1908. (Producing 
draft.) 

Q. Was that draft paid? 
A. That draft was paid, yes, sir. 

· Q. ,Nhat were the business relations then exist-
ing between the Mutual Trust Company and the 
Federal Trust Company? 

A. The Federal Trust Company controlled the 
Mutual Trust Company. 

Q. In what way? 
A. By owning over fifty per cent of the stock. 

Mr. Hardin: 51 per cent as a matter of 
fact. 

Mr. Koestler: That is my information ·. 

Q. Who was l\fr. Garrison? 

20 

30 

40 
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A. He was the vice-president of the Federal Trust 
Company. 

Q. Who had charge of the purchase of this note 
of $5,247.50 from the Federal Trust Company? 

A. Mr. Phillips was our treasurer then. 

Mr. Davis: Do you want the minutes? 

Q. He had charge of these matters? 
A. Yes, he had charge of these matters. 
Q. Was there a resolution to that effect? 

Mr. Davis: It appears on the minutes of 
the executive committee under date of No-
vember 25, 1908, under the head of "Notes 
Purchased," "J. W. Crooks, $5,247.50, de-

20 mand new," signifying that it was a demand 
note, a ne"'lv note? 

YVitness: Yrs. 

Q. Do you know anything of the relations , be-
tween Crooks and the Federal Trust Company at 
the time of giving this note of November 12, 1908? 

A. No, sir. 
Q. You have received in all from the Westfield 

Land and Improvement Company how much money 
~0 hy reason of these fifty shares of stock? 

40 

A. $13,697.38. 

It is stipnlatecl and agreed that the Irv-
ing note dated November 30, 1908, for $1,700 
was not paid when it became due on Febru-
ary 1, 1909, and was protested for non-pay-
ment. Suit was irn~tituted on said note 
against the said complainant John S. Irving 
as endorser in the New Jersey Supreme 
Court, by summons dated on June 23, 1910; 

ll 

... 



67 

Thomas S. Byrne - Cross 

after that time an original bill was fileJ 
in this cause and after the dismissal of the 
rule to show cause why the suit should not 
be restrained, the note, costs and interest 
were paid by Mr. Irving's check dated Jan-
uary 19, 1911, for the sum of $1,940.54, be-
ing amount of the $1,700 note, interest and 10 
costs of snit. 

Q. As a matter of fact, Mr. Byrne, the amount 
of money you received from the shares of stock of 
the Westfield Land and Improvement Company 
would have been more than sufficient to pay all the 
notes that the Mutual Trust Company held, if you 
excluded this note acquired from the Federal Trust 
Company? 

A. Yes, sir. 20 

Cross e:caminatfon by Mr. Hardin: 

Q. Just a word as to your methods of doing 
husiness. When you purchase a note, what sort 
of a rPcord do yon make of it? 

A. Our old method was of drawing a draft-
treasurer's check. 

Q. 'What kind of a record do you make of it? 
A. It is entered on onr note register, and if 

you are the borrower, it is entered under your 
name on the note register, and that shows that you 
got the credit for it, and there is a record of it 
in the minutes of our executive committee. 

Q. You found a record of the purchase, to illus-
trate, of this $5,200 note? 

A. $5,247.50, that was a demand note new; it 
appears on our minutes of November 25, 1908, min-
utes of the executive committee of the Mutual 
Trust Company. 

30 

40 
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Q. vVha t record is· it you make in your note reg-
ister ·when you purchase a note? 

A. It is always entered under the borrower's 
name, the man that gets credit for the note. 

Q. What else do you put down? 
A. Sometimes he gets credit for it on the ledger; 

10 it may be that he ·would take a draft for it or 
treasurer's check for it; it is not always credited 
to a man's account; he may want to use the pro-
ceeds somewhere else. 

Mr. Hardin: Did yon offer this note sheet 
in evidence? 

Mr. Koestler: I suppose it will be con-
sidered in evidence. I will formally offer· 
it. 

20 Mr. Davis: Don't you think you ought to 
offer everything in evidence, the papers and 
notes? 

Mr. Koestler: I called for the production 
of the note, not all the papers. 

I off er in evidence the records prod need 
here in the nature of loose leaf book ac-
counts. 

1Vitness: There are four sheets from the 
note register and collateral note register, 

30 hvo of each. 

40 

~Jr. Hardin: Three sheets are headed "J. 
1V. Crooks" and one "Harry vV. Crooks." 

Mr. Koestler: I a]so offer in evidence the 
demand note November 12, 1908, for $5,-
2-i 7.50, signed by J. ,v. Crooks, payable to 
the order of himself, which is endorsed -"J. 
vV. Crooks Paid 11/ 20 / 08 $75; Paid 
12/ 16/ 08 $21.57; Paid 8/ 28/ 08, $5,150.96.'' 

( Register sheets marked Exhibit C 1.) 
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(Note $5,247.50, dated November 12, 1908, 
marked Exhibit C 2.) 

( Draft to the Federal Trust Company 
from the Mutual Trust Company for the pur-
case of the note amounting to $5,247.50, dat-
ed November 18, 1908, marked Exhibit C 3.) 

(Check of John S. Irving, dated January 10 
19, 1911, to the order of the Mutual Trust 
Company for $1,940.54, offered in evidence 
and marked Exhibit C 4.) 

Reclirect emaniination by Mr. Koestler: 

Q. Was this note of $5,247.50 acquired by the 
Mutual Trust Company in the ordinary co~rse of 
business? 

A. Yes, sir. 
Q. What do you mean by that? 
A. By ~howing a record on our minutes of the 

executive committee purchasing the note. 
Q. I believe you stated you didn't have anything 

to do with the purchase of the note? 
A. I didn't, but our minutes show it. 
(~. Do you know whether the Mutual Trust Com-

pany had anything to do with the procuring of the 
note from John vV. Crooks? 

A. I cannot say. 
Q. As a matter of fact, from your records it 

shows that you acquired the note, not from Crooks, 
hnt from the Federal Trust Company? 

A. From the :B~ederal 'l,rust. Company. 
Q. Judge Davis produced the demand note of 

Aug·ust 30, 1905, for $4,900, under which the shares 
of stock in question were pledged; what are the 
endorsements on this note of $4,900; do those rep-
resent payments made under the note? 

A. Yes, sir. 

20 

30 
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Mr. Koestler : I off er that note in evidence. 
(Note of $4,900 marked Exhibit C 4a.) 
Mr. Koestler : I now off er in evidence the 

note of November 30, 1908, for $1,700, made 
by J. W. Crooks to the order of J. S. Irving 
for $1,700, payable two months after date, 

10 together with the protest. 
(Marked Exhibit C 5.) 

Reaoss by Mr. Hardin: 

Q. Going hack to your records about which I 
started to ask yon when I was interrupted by Mr. 
Koestler-the first entry is of an Irving note on 
the loose sheet, Exhibit C 1, and shows what? 

A. John S. Irving maker, dated September 21, 
20 1907, for $2,000. 

30 

4J 

Q. That particular note was without an en-
dorser? 

A. No, instead of writing down the endorser, 
when it appeared to the man's credit, it is under-
stood, instead of writing it all out that he is en-
dorser; that was the four months note. 

Q. Now, then, is there any other book in which 
this note is entered besides this loose leaf sheet, 
or is this the only place? 

A. ,Ve have no journal. 
Q. This sheet does not show whether that note 

was ever paid or not, does it? 
A. It shows that; we always mark it off as to 

whether it ii-; a renewal or not; it appears here as 
amount paid. 

Q. vVhat do yon mean, "mark it off as paid?" 
A. 1Ye credit the full amount when it comes 

due. 
Q. Does this check mean paid? 



j 

'Phonia.s S. Byrne-Recross 

A. Yes, sir, those are the amounts that are check-
ed with the other book (indicating). 

Q. Then as a matter of fact this note of John S. 
Irving, endorsed by J olm W. Crooks, September 
27, 1907, for $2,000, appears on your records to 
have been paid? 

A. To a certain extent it is paid. 10 
Q. I asked you whether your records show that 

note to be paid or not? 
A. vVell, I would say it is paid and then a new 

note purchased. 
Q. We will come to that in a moment. I want to 

see whether your records show that it has been 
paid or not? 

A. Yes, sir. 
Q. You had another transaction about an Irving 

note on January 31, 1908; how much was that 20 
note? 

A. $1,900. 
Q. D'o your records show that that note was 

ever paid? 
A. Yes, sir. 
Q. Have ~1011 had any other transactions with Mr. 

Irving's notes? 
A. Yes, sir, on lVIay 29, 1908, Mr. Irving ap-

peared as endorser for $1,800. 
Q. 1Vho was the maker? 
A. John W. Crooks was maker. 
Q. Does your records show that that note has. 

ever been paid? 
A. Yes, sir. 
Q. Ha 7 e you any later transaction? 
A. Yes, sir. on September 28, 1908, for $1,_700, 

endorsed by Mr. Irving, made by J olm W. Crooks. 
Q. Do your reco1·ds show whether that note has 

been paid or not? 
A. Yes sir. 

30 
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Q.. Did you have any further transaction? 
A. Yes; then, again, on December 1, 1908, we 

had another note, $1,700, in the same way; that 
note was protested. 

Q. That is the note that is in evidence here, Ex-
hibit C 5? 

10 A. Yes, sir. 
Q. Protested and subsequently paid by Mr. Irv-

ing? 
A. Yes, sir. 
Q. Do your records show when it was paid? 
A. Janua1·y 21, 1911, $1,700. 
Q. On November 30, 1908, the date of the note 

Exhibit C 5, what other obligations did the Mu-
tual Trust Company hold against Mr. J. W. 
Crooks? 

20 A. Demand note of John vV. Crooks for $5,-
247.50~ November 18, 1908, and Harry W. Crooks' 
note at that time was originally $2,800; I guess 
that is what you want-July 1, 1905, secured by 
130 shares of Publjshers ·' Security, guaranteed by 
J. W. Crooks. 

Q. That was a demand note? 
A. Yes; t-Tuly 1, 1905, there was a John W. 

Crooks' note secured by fifty shares of Westfield 
Land and Improvement ~ompany $4,900, to the 

30 estate of T. W. Crooks; John W. Crooks' note, en-
dorsed by the eRtate of T. ,v. Crooks, $1,700. 

40 

Q. vVhat is the date of that last one? 
A. On our hooks it is September 4; it was en-

tered 1908. 
Q. When was it ctne? 
A. It was due on November 4. 
Q. I show ;von note of J. W. Crooks to the order 

of estate of T. vV. Crooks, dated September 3, 1908~ 
is that the note you have last referred to? 

A. Yes, sir. 

I 1 
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Q. Was that note paid on November 4, when 
due? 

A. No, sir. 
Q·. What happened to it? 
A. It was protested and sent to the Federal 

Trust Company for collection, and protested by 
them; it was payable at the Federal Trust Com- 10 
pa.ny. 

(Note referred to marked D 1 for Identi• 
fl.cation.) 

Q .. When was that note D 1 for identification 
finally paid, if at all? 

A. It was finally paid on January 19, 1911. 
Q. Out of the proceeds · of the- -
A. Westfield Land and Improvement Company 

stock; t]1e final payment was at that date. 20 
Q. Has the $4,900 note been fully paid? A. Yes, 

sir. 
Q. Also out of the proceeds of the Land and Im-

provement Company stock? 
A. Yes sir. 
Q. Has the demand note of $5,247.50 been 

finally paid? 
A. Yes, sir. 
Q. Also out of the proceeds of that stock? 
A. There were two small payments of $96.54 30 

which were made. 
Q. Made from dividends? 
A. No, not out of the dividends. vVhat was · paid 

out of the dividends was $5,150.96. 
Q. You mean hy dividends - -
A. Of the vVestfield Land and Improvement 

Company. 
Q. At the finiFih? 
A. Yes. 
Q. I mean dividends declared by the company 40 
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before it went into liquidation, or don't you know 
anything about that? 

A. The1·e were dividends declared at different 
times; this was a final dividend that was received 
and it was paid out of that final dividend. 

Q 'l'lle company was wound up? 
10 A. Yes, sir. 

Q. You don't kno,v whether some of these small-
er sums represented dividends earlier in the course 
of the operation of the company? 

A. I could say that those two small ones, $75 
and $21.54, were not dividends. 

Q. Has the $2,800 H. -w. Crooks' note been paid? 
A. It stands paid by the Federal Trust Com-

pany. 
Q. They l1ave taken it hack? 

20 A. Yes, sir, for $1,538.20. 
Q. The collateral wasn't sufficient to cover that? 
A. The collateral didn't amount to anything; 

tlwy wPr~ not enough, no, sir. 
Q. Ro for as it would go, it was applied? 
A. Ye~, ~fr. 
Q. YVhc11 yon turned the Harry ,v. Crooks' note 

hack to the Federal Trnst Company, you turned 
the collateral with it? 

A. Which collateral have you reference to? 
~O A. The collatC'ral that went with the note? 

40 

A. Yes, sir. 
Q. I show you this $2,800 note; is that the $2,800 

note of Harry W. Crooks? 
A. Yes, sir. 
Q. fa this the colJateral that is actually men-

tioned in yonr note? 
A. Yes, sir. 
Q. In the Publishers' Recnrit_y Company in 

:North America? 
A. Yes. 

i 

.. 
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Q. That all went back together? 
A. Yes, sir. 
Q. So that either from the Federal Trust Com-

pany or fr.om the proceeds of the Land and Im-
provement Company collateral, your company has 
been entirely made whole as to the Harry W. 
Crooks' note? 10 

A. · Yes, sfr. 

Mr. Hardin : I offer this $2,800 note and 
the collateral accompanying it in evidence. 

(Marked Exhibit D 2 note and Exhibit 
D 2 collateral. ) 

Q. I call your attention to Exhibit C 2, being the 
demand note of J. ·w. Crooks for $5,24:7,50, which 
was offered in evidence by l\Ir. Koestler; attached 20 
are two other papers; did they come at the same 
time with the note? , 

A. I presnme they did; I cannot say as to that. 
Phillips at that time was treasurer. 

Q. So far as you know, they did? 
A. They did, yes, sir. 

Re-Direct by Mr. I( oestler: 

Q. Yon say your books show that these various 30 
notes on which 1\Ir. Irving was either the maker or 
the endorser, are Rhown by your books to have been 
paid. As a matter of fact, the notes were not paid, 
hut the tran~action represents one whole transac-
tion, Rhowing various renewals, does it not? 

A. Yes, sir, the way they are marked paid and 
then renewed. 

Q. And the transaction which your bank had be-
tween Crooks and Irving, on the one part, and the 
Mutual Trust Company on the other part, relates 40 
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back to the original note of $2,000, dated September 
27, 1907? 

A. Yes, sir. 
Q. Your authority as secretary and treasurer is 

given to you by what instrument? 
A. The by-laws of the company. 

Mr. Koestler: Are those by-laws here? 
Mr. Davis : Yes, sir. Article five gives the 

duties of the secretary and treasurer. 
"The Secretary and Treasurer and 

Their Duties. 
"Section 1. 'I'he treasurer shall keep ac-

count of the receipts of all moneys received 
by the company and the issuance of the 
vouchers and certificates therefor; he shall 
examine and countersign all checks . for the 
payments of money, and no voucher or certi-
ficate shall be issued from the office unless his 
approval be certj fled thereon ; he shall also 
supervise the deposit of all moneys lodged 
daily in the banks and compare the entry 
thereof with the books on their return from 
the banks, and also with the record of the 
receipts of the day; he shall have the cus-
tody, under the control and supervision of 
the president, of all securities pledged as col-
lateral for loans made by the company; he 
shall give his ~pedal attention and supervis-
ion to the various trust account:;;; opened in 
the office; see that all records, debits and 
credits are corr~ctly made and properly reg-
istered, and shall pP,rform such other duties 
as may be requfred or imposed on him by 
the president or executive committee; he 
shall have power to make temporary loans 
upon collateral or otherwiRf\ under such 

j 
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rules and restrictions as the executive com-
mittee may adopt. 

"Section 2. ':rhe secretary shall keep the 
minutes of the meetings of the stockholders 
and of the board of directors, and of all com-
mittees of the board who may require his 
services, and shall send notice of all meetings 10 
of the board to each director by mail two 
days in advance of such meeting, and he shall 
perform such other duties as may be re-
quired of or imposed on him by the president 
or executive committee. 

"Section 3. In case of the temporary ab-
sence of the treasurer or secretary, the presi-
dent or chairman of the executive committee 
may designate in writing such -director, offi-
cer or employee of the company as he may 20 
deem proper to act as treasurer or secretary, 
as the case may be, pro tempore, with the 
powers of office." 

Q. ,vas there any minute of the executive com-
mittee meeting or action by the president giving 
anyone the right or power to perform their duties? 

A. I don't know of any. 

JOHN S. IRVING) complainant, sworn. 

1Jirert E{('amination by Mr. I( oestler: 

Q. You are the complainant in this case? 
A. Yes, sir. 
Q. vVha t is yon r business? 
A. Lumber and coal business, in Westfield, New 

30 

Jersey. 40 
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Q. Do you know .John W. Crooks? 
A. Yes, sir. . 
Q. Was he related to you? 
A. He niarried my daughter. 
Q. Where was he employed in 1908? 
A. In t!1e Federal T1~ust Company. 
Q. In what capacity? 
A. I think he "ras secretary and treasurer; I 

might be inistaken on that. 
Q. I show you J1Jxhibit C 5 and ask you if you are 

O1e J. S. I~ving named in that note as the payee? 
A. Yes, sir. 
Q.- Is this endorsement, ".J. S. Irving," your hand~ 

writing? 
A. Yes, sir. 
fl. ,vas that rn;>t'e made for your benefit or for 

20 the benefit of J. W-Crooks? 

30 

40 

A. It was ·mad ·e for J. ,v. Crooks; there was 
never any no.te ·macle for ·my benefit by him or en·-
dorsed by him. 

Q. This note was originally for a larger sun1·, 
w3=s it not? _ 

A. Yes, s!r, _ 
Q. ,vh3:~ wa~ the note originally? 
A. I think it w~s $2,000 .. 
Q . . It appears from the evidence that on that 

original note of $2,000 you were named as maker 
and Crool{S as endors~ ·r; ·was that note signed by 
you for your own benefit or for someone els:e's bene-
fit? 

A. For Crooks' ben~fit; he requested me to make 
the note .that way, as he was in the bank, so I did it. 

Q. Did ·you h_ave any connection with the Weit-
field Land ~ml Improvement Company? 

A. Yes) sir. ___ . 
Q. What GOiinection f 
A. I was director and president of the company. 
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(J. Did Mr. Welch have anything to do with that 
{:O:rnpany? 

A. Yes,, sir. 
Q . . What connecdon? 
A. He wa·s secretary and treasurer. 
Q. Were you a large stockholder in that com-

pany? 10 
A. I had seventy shares 1n that company. 
Q. How many shares. did Mr. 1Velch h:rve·? 
A. He had the same n umbe ·r .. 
'Q. And Crooks had :fiftJ? 
A. Yes, str. 
Q. And ·were there any othe:r s·hares lssu ed? 
A. Yes, there wer ·e ten shares, l 'think 'it was, to 

Martj n ·w e1·1 s. 
Q. vV ere these shares of Crooks .ever transferred 

·to anybody? .20 
A. Yes, s·ir . 
. Q. Do you recall when? 
A. i think 'it was 1908, November 12. 
Q. Did anybody come to see .·you in :reference :to 

;that transfer? 
A. Yes, •sir. 
'Q. '\Vho? 
A. :.Mr. 'Gordon Philiips, secretary and treasurer 

of the Mutual Trilst Company. 
Q. '\Vhen did -Mr. ·Phillips come 'to · see ·you · abou:t _:30 

·transferring ·that stock? 
A. He came ·on the eleventh; -Mr. ·welch ·was 

away and coulcln't ·transfer it that day. 
Q. °I:)id you ·know ·Mr. ·Phillips ·was, ·the secretary 

and treasurer of the ·Mutual · Trust Cotnp ·any at 'that 
time ·? 

A. He said he was; ·11e·had the p·aper ·s. 

Mr. Koestlet: ·He· was secretary and:tre·a:s-
-40 urer at that time? 
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lVlr. Davis: Yes, we will admit he was 
secretary at that tirn e. 

Q. Did you and Mr. Phillips have any conversa-
tion on November 11th, 1908, regarding this stock 
and notes of Crooks? 

10 A. Yes. 
Q. Tell us what he told you, and you said to him, 

on the eleventh. 
A. Mr. Phillips said that Mr. Crooks owed them 

a large amount and had assigned the stock, or he 
had an order to have it issued to them, and I had a 
talk with Mr. Phillips, I inquired something about 
Mr. Crooks, but at any rate lVlr. Phillips , mentioned 
the $1;700 note that I had endorsed, for one, and 
said that was included in the notes to he paid; I am 

20 not sure about the amount; the amount was some-
where about $10,000 that he thought was the 
amount that lVlr. Crooks owed the lVlutual Trust 

JO 

40 

Company. _ 
Q. Tell us all that you can remember he said to 

you and all that you said to him. 
A. I inquired of lVlr. Phillips about lVlr. Crooks' 

other liabilities; I was interested and wanted to 
know about it. I asked him the question if he owed 
the Federal Trust Company anything; he said he 
didn't think so, he was all straight with them and 
didn't owe them anything that he knew of; he said 
- he asked me to make a bid on the stock, they 
wanted to sell it and he ·wanted to clear up these - -

Q. I only want the eleventh. 
A. No, that bid was on the twelfth. 
Q. Tell ns again what was said about this note 

of $1,700 on ·which you were endorser. 
A. He said there was no question about that 

note; it would be paid, he told me. 
Q. Paid by whom? 



81 

John S. Irv'in,g- D'irect 

A. By the proceeds of the stock. 
Q. Are you sure he told you that? 
A. Yes, I am positive about that; some things I 

might forget, but I didn't that; and I had a $1,500 

nO'te discounted for Crooks in the w·estfield Trust 
Company. I talked with him about that stock, if 
there was a surplus, if I couldn't arrange it some 
way to have that paid out of the surplusJ after all 
the obligations were paid in the Mutual Trust Com-
pany; he said be couldn't speak for the directors 
about that, but he said he would use his influence; 
if there was a surplus, he would do what he could 
to have that $1,500 note that I had dis.counted at 
the ,Yestfi eld Trust Company paid out of it; he was 
in a hurry to have the stock transferred and re-
quested me to bring it about just as quick as possi-
ble and have it ready for him the next day, and Mr. 
·yvelch not being l1ome we had a kind of a general 
conversation about Mr. Crooks, etc., and he went 
away and came back the next day; Mr. ,Velcll was 
there; we had the books. 

Q. He came back the next day, the twelfth? 
A. Yes. 
Q. vVas the stock transferred on the twelfth to 

the l\Intna1 'frust Company on the books? 
A. Yes, sir, on the twelfth. 
Q. Tell us what conversation took pla .ce between 

you and Mr. Phillips in the presence of l\lr. Welch 
on the twelfth? 

A. Before we transferred the stock I questioned 
l\1r. Phillips, I wanted him to state, in the pres-
ence of Mr. ,v elch, the same as he had to me; that 
was the reason I done it, before we transferred the 
stock, and he said the same thing. 

Q. Tell us what took place? 
A. He said the $1,700 note was included in the 

10 
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notes that were to be paid out of the proceeds of 
the stock; there was no question about that note. 

Q. Did you rely on that statement? 
A. I did, or I wouldn't have transferred tbe stock 

that day. 
Q. That note came due on November 30th, on 

10 which yon were then the endorser? 
A. On which I was endorser at that time? 
Q. Yes. 
A. I think so, the 28th or 30th. 
Q. This note ·which has been offered in evidence 

for $1,700 is dated :November 30th; did you do any-
tldng before you endorsed that note? 

A. Yes, sir. 
Q. What did you do? 
A. I called )fr. Phillips up on the telephone;. I 

20 thought the note was taken care ,of, I understood 
that, and l\!Ir. Crooks sent me the note, I think, by 
mail; I called )1r. Phillips up and asked him if he 
wanted me to endorse this note, and he said "Yes. 
endo1·se it and mail it direct to the Mutual Trust 
Company, not to Crooks," so I did that; I didn't 
have any fJUestion in my mind at that time about 
the 1\J 11tnal Trust Company doing what they had 

agTeecl to do. 
Q. Did you pay anything upon the prior note 

i:W ·which came due on that clay? 
A. No, sir. 
Q. Did you eYer pay anything to the )futual 

Tnrnt Company np,on any of these notes upon which 
yon were either maker or endorser? 

A. No, sir, I never paid anything. 
Q. This note was proteRted whrn it came <lue, 

was it not? 
A. Yes, sir. 
Q. Did you go to the :Mutual Trust Company 

40 after the note was protested? 
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A. No, not at that time; I didn't think anything 
of that, because we hadn't the money yet for the 
stock; I thought that was a matter of business 
until we had the proceeds of the stock. 

Q .. When did you first go to see the Mutual 
Trust Company about this note? 

A. I think the first time I went to see them 10 
about this note was when I received a letter from 
Howe & Davis. 

Q. Didn't you receive a letter from the bank 
ffrst'? 

A. Yes, I think I called them on the telephone 
that day ; I called and Mr. Byrne answered. 

Q. You got a letter from the bank about this 
note? 

Q. ,Yha t did you say to Byrne and he to you? 
A. I aRked him what he meant by sending me 20 

a letter demanding that I pay the note when they 
knew the note was to he paid out of the proceeds 
of the stock. 

Q. What did he say? 
A. Well, he didn't say very much; he said be 

didn't like to write the letter, for one thing; he 
said he had to write it. 

Q. Did yon ever go to see anybody in the Mu-
tual r:rrnst fiompany in regard to this note? 

A. I dfrl when I got the letter from Howe & 
Davis; I went over to the bank and I called Mr. 
Byrne up before I went a few days and asked 
him when the directors met; I said I would like 
to meet them, and he gave me the date and the 
hour, hut I was a little late getting to the bank, 
it was had weather; I went on the train, and when 
I got the1--e the directors had gone and I had a 
talk with :.Mr. Byrne about it. 

Q. What dhl yon say to Mr. Byrne and he to 
you? 

30 

40 r 
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A. Mr. Byrne finally advised me to go to the 
Federal Trust Company and see Mr. Garrison, I 
think it was-to see the Federal Trust Company 
officers, any-way-and I went there right from the 
Mntnal Trust Company. 

Q. When was that? 
10 A. That was jnst a few days after Howe & n:avis' 

first letter tliey wrote me. 
Q. That was some months before you were sued, 

wasn't it'? 
A. Yes, that was January 31, 1910, I think, and 

I didn't hear no more about it and I think the 
summons was served on rne in July. 

Q. Did you go to Ree Mr. Garrison? 
A. I did; I went clown that clay from the Mu-

tual Trust Company. 
20 Q. ,vhat connection did Mr. Garrison have with 

the J?ederal Tmst Company? 
A. I think he was vice-president; he seemed to 

be taking Mr. Crooks' place there-I am not sure 
about that-he seemed to be assisting the treas-
urer, I tliink, and managing the business there, 
as far as I could tell. Howe & Davis' letter was 
January 31. 

Q. Tell us what took place between you and Mr. 
Garrison when you went there at the suggestion 

30 of Mr. Byrne. 
A. I had qnite a long talk with Mr. Garrison-

it would be hard for me to state it all, but some 
of H I remember. 

Q. Tell ns what you remember? 
A. He went over Mr. Crooks pretty rough on 

the first star-t. 
Q. Tell us as much as you can? 
A. He said he was a fool for taking a note of 

Mr. Crooks, he belonged. down to Trenton, he onght 

4J not to have taken the note; he said after he took 

J 
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the note then Mr. Crooks was free, after he set-
tled with him and took his note; he said he was 
sorry he took it. 

lVlr. Hardin: I move to strike that all 
out as entirely irrelevant. 

·witness: I didn't expect to tell it. 10 
Court: I will strike out that statement 

which he makes that lVlr. Garrison said, be-
cause that is only a matter of opinion at 
best, it wouldn't be evidence if he were here 
himself-where l\fr. Garrison says he ought 
to be in Trenton. 

:Mr. Koestler: What I want is, what they 
said in regard to the transactions of the 
Federal Trust Company with Crooks as re-
lating to these various matters. 20 

l\fr. Hardin: There are five or sh notes 
here. 

Court : Confine yourself to the notes in 
question. 

Q. Tell us the conversation with regard to these 
notes? 

Mr. Hardin : May this b~ taken subject to 
my motion to strike it out? 

Court : Yes, if the answer is not respon-
sive or does not relate to the subject mat-
ter, I will strike it out. 

A. ·vve had marle an offer for the stock right 
on the start. 

Q. vVho had made an off er? 
A. :Mr. vV elc h and me. 
Q. To whom? 
A. We made an offer to l\fr. Phillips. 
Q. Come to the time you had the talk with Mr. 

30 

40 

l 
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Garrison and tell us what you said to him and 
what he said to you relating to these two notes 
and the 50 shares of stock of the ,vestfield Land 
Company? 

A. Mr. Garrison said that he would hold the 
stock, they wouldn't sell the stock, they would hold 

10 it until the agreement come due-the stock was 
dne, and then see where they would come out; they 
said they wouldn't sell it. 

Q. Prior to this time of the conversation with 
Garrison, had anything been said to you by Mr. 
Phi.lli.ps in regard to making an offer for the stock? 

A. He did the day we made the transfer and 
issued the stock to the l\lutual Trust Company. 

Q. On November 12, 1908? A. Yes. 
Q. What did Mr. Phillips say on that day? 

20 A. He asked us to make an offer, what we would 
give for it. 

Q. Did you make an offer? 
A. Yrs. 
Q. How much? 
A. I think it was $10,000. 
Q. What did )1r. Phi1Ups say? 
A. He said he would submit it to the bnard of 

dfrrrtors aml advise them to take it. 
Q. Did yon hear from the board of di.rectors? 

>0 A. I went ovPr to see them two or three times, 
hut eoulcln't meet them and it was pnt off from 
time to time-they didn't set any price, just what 
they wonld take for it; I went over to see them 
two or three times, trying to negotiate for the 
stock: T wanted to see if I couldn't save the $1,500 
note that was in the ,vest.field Trust Company; 
that is what I wanted to buy stock for; I thought 
there wonld be a i-i1uplns. 

Q. When you saw Mr. Byrne the time you were 
40 there too late t.o see the dfrrctors, ·was anything said 

1 

' 
I 
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between you and Byrne about purchasing the 
stock? 

A. I think so; I had a talk with Mr. Byrne 
and he advised me to go to the Federal Trust 
Company-I don't know just exactly what was 
said then, but at any rate he intimated that what-
ever the Fidelity Trust Company would do, he 10 
would agree to; that is the way I took it in con-
versation. 

Q. Let us come to Mr. Garrison. Can you tell 
us what took place between you and Mr. Garri-
son? 

Mr. Davis: Hasn't he s_aid that? 
Court: Practically all that was taken 

out. 

A. Leaving out the purchase of the stock which 20 
come in .the conversation. 

Q. ·when Mr. Ilyrne told you to see the Federal 
Trust, did you go there? 

A. I did. 
Q. Dfrl you see l\Ir. Garrison at the Federal 

Trust Company's place of business? 
A. Yes. 
Q. Tell us what toi0k place at that time between 

-yon and Garrison? 
A. I don't want to give you what Mr. Garrison 

saiu about Mr. Crooks, again; he talked about that. 
Q. r.rell what he said about the note? 
A. I don't know just what he did say about the 

note. 
Q. ·what do you remember? 
A. The most I remember is that he objected to 

their selling the stock; he Raid they would hold it; 
he says, "We have got money enough to hold it 
until it comes due-until the agreement runs out.'' 

Q. Was anything else said? 

30 

40 

l 
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A. I think he spoke about their note; I think 
he said he didn't know any reason why it should 
not be paid. 

Q. What should not be paid? 
A. The $5,200, or whatever it was over $5,000; 

he said he had held the note that Crooks owed 

10 to him for some time; I don't remember what 
about that, I cannot tell the particulars. 

Q. Did you endorse any other papers for Crooks 
besides the papers connected with this case? 

Mr. Hardin: Objected to as immaterial. 
Mr. Koestler: It is material as showing 

his insolvency. 
Court: I think that' is quite material. 

20 A. One in the ·westfield Trust Company. 

40 

Court: I ,yill let that stand. 

Q. What was that for? 
A. $1,500. 
Q. ,vho paid it? 
A. I did. 
Q. vV as it protested when it came due? 
A. Yes. 
Q. This $1,700 note which was dated November 

30 and protested when it came due, did you pay 
that? 

A. Yes. 
Q. A snit was brought against yon first, wasn't 

it? 
A. Yes. 
Q. Is that the check by which you paid it? (Wit-

ness shown check, Exhibit O 4.) 
A. That is the check. 
Q. After you paid hy this check the sum of 
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$1,940.54, did the Mutual Trust Company give you 

back that note? 
A. No, sir. 
Q. Have yon received it up to the present time? 

A. No, sir. 

Mr. Hardin: The judgment has been sat.is- 10 
fled, hasn't it? 

Mr. Davis: It is. You can have it any 

time you demand it. 
Mr. Koestler: That js one of the prayers 

of onr bill. 

Oross-Emamina.tion by Mr. Dcwis: 

Q. You never had any collateral for your note, 

did you, from Mr. Crooks for your endorsements? 20 
A. Only the stock that Mr. Crooks held in our 

Land Company. When I first endorsed the note, 

I knew I would be safe on account of we handled 

the property and he held fifty shares of stock. 
Q. But he never put that up with you as collat-

eral? 
A. No, sir, I never asked him to. 
Q. You endorsed his note as accommodation to 

Crooks, didn't you, your son-in-law? 
A. Yes. 
Q. You endorsed the note in the Westfield Trust 

Company as accommodation for Mr. Crooks, your 

son-in~law? 
A. Yes, sir. 
Q. You took no collateral on that? 
A. Our corn pa ny still held the fifty shares of 

stock, it hadn't been transferred at that time. 
Q. He didn't put it up with you? 
A. I always depended on that for security; that 

30 

was the only thing he was worth and all he had. 40 
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Q. You knew he was worth that and nothing 
else? 

A. I didn't suppose he was. 
Q. When did you first ascertain that these fifty 

shares of stock were put up with the Mutual Trus,t 
Company as collateral? 

10 A. On the eleventh of November, 1908. 
Q. You didn't know that they had been put up 

as collateral since 1905? 
A. No, sir; they hadn't been transferred to them, 

I know ; we had t_he books. 
Q. They were issued to Crooks as far back as 

1905'? 
A. They might liave been. 
Q. Were they not as a matte~ of fact outstanding 

before 1905, the shares of stock? 
20 A. Oh, yes, he held the shares of stock, I think, 

from 1902. 
Q. You didn't know until the shares were actu-

ually transferred on the books, that the Mutual 
Trust Company had had them as collateral since 
1905? 

A. No. 
Q. You didn't know up to that time to what ex-

tent Crooks was inclehtecl to the Mutual Trust Com-
pany? 

30 A. No, sir. 

"TILLIA~I S. ,VELCH_, sworn for complainant. 

Dire('t FJ:raminatfon by Mr. Koestler: 

Q. Do yon know M" r. Irving? 
A. I do. 
Q. How long have you known Mr. Irving? 

40 A. I have known him about forty years. 
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Q. You and he live in "\Vestfield? 
A. Yes, sir. 
Q. You are associated together in connection 

with the ·westfield Land and Improvement Com-
pany? 

A. Yes, sir. 
Q. Are you an officer of that company? 
A. I am. 
Q. ,v11at office did you hold? 
A. Secretary and . treasurer at that time. 
Q. The company has since liquidated, has it not? 
A. No, sir, it is still in existence. 
Q. There were two hundred shares of stock 

issued? 
A. Yes, sir. 
Q. ·who held them? 
A. Mr. Irving, myself, Mr. Wells and Mr. Crooks. 
Q. Did you ever transfer on the books of your 

company the stock which had been issued to 
Crooks'? 

A. Yes, sir. 
Q. Can you tell by reference to your book when 

that was done? 
A. Yes, sir. 
Q. ·wm you look at your book and tell me? 
A. On the 12th of November, 1908, transferred 

to the l\1utual Trust Company of Orange. 
Q. They were fifty shares, were they? 
A. Fifty shares, yes, sir. 
Q. Did anybody come to you to have those shares 

transferred? 
A. Yes, sir. 
Q. Who? 
A. Mr. Phillips. 
Q. vVas Mr. Irving there? A. Yes, sir. 
Q. ,vas there any conversation between you and 

Irving and Phillips? 

10 

20 

30 

40 
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A. Yes. 
Q. Can you relate that conversation? 
A. Before transferring the stock Mr. Irving 

asked Mr. Phillips r~garding some notes which he 
had, and whether or not the notes would be paid 
out of the proceeds of this stock, and Mr. Phillips 

10 said that the $1,700 in his. own bank would be taken 
care of, but he couldn't say anything about the out-
side; but if the stock brought more than would 
cover the indebtedness., undoubtedly he could get 
the other note paid which was in the Westfield 
bank. 

Q. What else took place? _ 
A. That was all that I remember that was said 

concerning that; he asked ns to make him an offer 
on the stock, saying they would like to clear up the 

20 matter. 

30 

40 

Q. Did you mak~ an offer? 
A. vV e talked the matter over and made him an 

offer on the stock. 
Q. Did you make Mr. Phillips _an offer on the 

12th of November, 1908? 
A. Yes. 
Q. What offer did you make him? 
A. We made him an offer of $10,000. 
Q. What did he say? 
A. He said he was under the impression that that 

would cover the indebtedness in their bank and he 
should advise them to accept it. 

Q. Did you ever hear from them after that in 
reference to that offer? 

A. No, sir. 
Q. Did you keep a record of the dividends that 

have been declared? 
A. Yes, sir. 
Q. Have yon got that hook here? 
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A. No, I haven't, I have the checks, though, that 
were paid. 

Q. What amount was it? 
A. $13,697.38. 
Q. When was the last payment made to the 

Mutual Trust Company? 

Court: Dividends in liquidaiton? 
Mr. Koestler: The last dividend in liqui-

dation. 

A. August 1, 1911. 
Q. And at that time the stock was surrendered, 

was it? 
A. It was surrendered later than that, about a 

month later: I can give the date of the surrender 

10 

·of the stock. 20 

Cross Examination lJy Jfr. Davis: 

Q. ·can you say when the first dividend was, ac-
cording to your statement? 

A. June 7, 1909. 
Q. Give us all the dividends, date and the 

amount. 
A. June 7, 1909, $300; June 19, 1909, $450; 

August 2 1909, $1000; November 5 1909, $500; Feb- 30 . 
rnary 3, 1910, $1,350; .June 6 1910, $300; August 3, 
1910, $1,100; January 18, 1911, $900; August 1, 
1911, $7,797.38. 

Q. Ry that last payment did you redeem the 
stock altogether, principal an·d interest? 

A. Yes. 
Q. Arnl wound up the company? 
A. No, the company wasn't wound up . 

. Q. fa there anything more to come on the shares 
of stock? 40 

A. Nothing from the Mutual Trust Company. 
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Q. Ori these shares of stock is there anything to 
come? 

A. No, sir. 
_ Q. If the company hasn't been wound up, why 
isn't there soinething to come further on those 
sh ares of stock? 

io A. I retained my interest in the stock and the 
Orange Trust Company, and Mr. irviilg turned over 
their shares and Mr. Wells', to me. 

(t Wheri. this last payment was made, :was that a 
payment made by you or by the company? 

A. T~e payment :was , made by the company. 
Q. Then ,vhy do you say that if the · company is 

1ot yet wound up and it has assets, that there isn't 
·~till some money to be pai<l mi that stock? 

A. The stock was surrendered or given to me. 
20 Q. On the representati on that the company was 

being wound up, and that is all there was to come 
on the issnes of stock, wasn 't if? 

A. That fs all there was that the company owned . 
at that tilne ·; they sold a piece of property, which 
,vas all that the company owned, and as the pay~ 
ments wer e inade oii this property, the dividends 
were paid ov·er to the different stockholders, and 
this last payment includ ed the full amount that 
was paid for the property sold, and the company 

30 owned nothing ·else outs .ide of that. 

40 

Q. Has the ro"m pany any assets at the pre~ent. 
time? 

A. It has at the present time, yes. 
Q. Acqnired s·iilre 'the s·hares of stock were take ·l'l 

up or since? 
A. Since. 
Q. Going bark ·to 'this conversation with M:r. 

Phillips; was tha :t on the day that the shares of 
stock were trarnif en eel? 

A. Yes, sir. 
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Q. Will you just state again what it was that 
M:r. Phillips said to Mr. Irving? 

A. He said that the $1,700 that was in their own 
bank would he taken care of out of the proceeds of 
this stock, but outside of that he couldn't say any. 
thing as to what would be done. 

(l Are you familiar with an affidavit that Mr. 10 
Irving made in 1910? Yon were familiar with this 
chancery case, were you? 

A. I knew it came up .. 
Q. Didn't he say this, that the $1,700 endor~ed by 

l\Ir. Irving was among the notes which were to be 
paid out of the moneys procured from the ~ale of 
the stock? 

A. As I remember it, he said the obligation in 
his own bank would be taken care of. 

Q. Did he say particularly that the $1,700 note 20 
would be paid, or that it was mnong the notes that 
would be paid? 

A. No, sir, he said that would be paid. 
Q. Then he didn't ·say that it was among the 

notes that ,,rnuld be p:aid:? 
A. No, sir. 
(,2. And if Mr. Irving made an affidavit to the 

effect that ·what he ·said -was that it was among those 
that were to be paid, you say that Mr. Irving is not 
stating exactly what the treasurer said? .30 

A. I cannot say anything about that, but Mr. Ir:v--
ing asked him the ffirect question regarding this 
note on ·which hjs name was, and he said, "The note 
is in our bank and will 'be taken care of out of the 
proceeds.'' 

(~. Didn't he say, "I expect 'it will be ta1rnn care 
of?" 

A. I don't think so; he was positive about the 
one that was in his own bank, but the other one ·he 
couldn't say anything about. 40 
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Q. You recall this, that when you said, or Mr. 

Irving said, you would give $10,000 for the stock, 

that l\Ir. Phillips said that he didn't know if $10,-

000 wonld cover all the l\futual Trust Company 

had, didn't he? 
A. Re said he was nuder the impression that it 

10 would covet it. 
Q. Didn't yon say in answer to counsel here, that 

when you made the offer, or l\Ir. Irving made the 

offer, that it was stated then that he didn't know if 

it would cover-the $10,000 wouJd cover what the 

l\Iutnal Trust held? 
A. I do not think so ; I said he was under the im-

pression it would cover, and he would advise their 

af'cepting the amount and cleaning up the obliga-

tion. 
20 Q. He would advise that it he taken, if it would 

30 

40 

cover their obligations, didn't he say that? 

A. Yes. 
Q. Are yon sure of that? 

A. I am snrehe said he was. under the impres-

i;don that it woulcl cover the amount and he would 

advise the boanl to accept our proposition if it did . 

Q. That is, if it did cover their indebtedness? 

A. Yes. 

TnmL\R R. BYR:\TE) recalled for further 

nirrrt FJ.mmination by Mr. Koestler: 

Q. ran yon tell from examining yonr records, 

how mnch was due to the Mutual Trust Company 

upon .the Crooks' not~s on November 12, 1908? 

A. YeR, sir, $9,900. 

· ___ ---- -·-----
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Cross Exa11iination by Jfr. Hardin: 

Q. "That notes have you included? 
A. The two ~fr. Irving's notes, $1,700; and Es-

tate, $1,700; Harry W. Crooks', $1,600, $4,900 of 
the ,VeRtfield Land and Improvement Company. 

Q. ·what was the situation on the thirtieth day 10 
of November 1908? 

A. $5,172.50 more. 
Q. Yfhen you are giving the statement on No-

vember 12, 1908, you are giving us the statement on 
the day that the Mutual Trust Company acquired 
the note for $5,2J7.50? 

A. ~o, sir, :Kovember 12, 1908, the total was 
$9,900. 

Q. ( Last question repeated.) When you are giv-
ing t11e statement on November 12 1908, you are 20 
giving us the statement on the day that the Mutual 
Tr11Rt Company acquired the note for $5,247.50, or 
immediately prior to the acquisition of that note? 

Mr. Koestler: Objected to; that note was 
not acquired until November 18. 

Q. November 12th, or immediately prior? 
A. Prior to November 18th ·we had the $9,900. 
Q. The statement that you gave to Mr. Koestler 30 

as of the date of November 12th describes the situ-
ation as it existed prior to the purchase by the 
~lutual Trust Company from the Federal Trust 
rompany of the note for $5,247.50? 

A. Yes, sir. .-
Q. I call your attention to Exhih~t C 2, and note 

that th ere was a paymcn t endorsed on the , back of 
that promissory note of $5,150.96, apparently of 
August 28, 1908; is that the correct date? 

40 

I 

j 

I, 
I 
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A. No, sir, that is an error on my part; that 
should have been 1911. 

Q. Is that statement in your handwriting-that 
entry? 

A. Yes, sir. 
Q. And the actual time of the receipt by your 

10 company of $5,150.96 was what date? 
A. August 28, 1911; I got the 1908 confused with 

the one above. 

Re-Direct by Mr. Koestler: 

Q. Then I understand that this payment which 
-you have marked on here "8 / 28/ 08 $5,150.96" is an 
error? 

A. Yes. 
20 Q. That amount was rereived at another date? 

A. 1911. 
Q. And represents $5,150.96 which you took from 

the last dividend of the Westfield Land and Im-
provement Company and applied it toward the pay-
ment of this note? 

A. Yes, sir: 
Q. ·was · there any reason why you applied that 

to this note and not to the note upon which Mr. 
Irving was endorser? 

~O A. Mr. Irving's at that time was paid. 

4J 

Q. In 1911? 
A. Yes, sir. 
Q. By the check which has been offered in evi-

dence 
A. YeR, Rir. 
Q. ,vhat was done with this note of $5,247.50 

from the time you received it until the time yon 
credited ,on it the sum of $5,150.96? 

A. We held it as a loan. 
Q. Whose loan? 
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A. Mutual Trust Company loan. 
Q. To whom? 
A. Note purchased from the Federal Trust Com-

r,any. 
Q. You had no endorser from the Federal Trust 

Company? 
A. No, sir. 10 
Q. Was there any understanding or business ar-

rangement between you and the Federal T·rust Com-
pany with regard to the purchase of notes? 

A. No, sir, I don't know if there was any under-
standing at that time; I wasn't in charge when 
that note was purchased. 

Complainant Rests. 

l\Ir. Davis: I would like to recall Mr. Irv- 20 
ing for a moment. 

JOHN S. IRVING, recalled for further examination 
by l\'Ir. Davis: 

Q. You stated in amnver to counsel that what 
Mr. Phillips said at this conversation in Westfield 
wa~ that there was no question but that the $1,700 30 
would be paid? 

A. Yes, sir. 
Q. And didn't he say at that time that this 

$1,700 note was among the notes which were to be 
paid out of the moneys procured from the sale of 
said stock? 

A. He did say that, but he also said that that 
note would be paid; that was one of the notes 
that wou lcl be paid. 

Q. You made an affidavit in this case; in making 40 

I 

I 

I 

I 
I 
I 
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the affidavit in this case, why was it that you 
omitted to state in your affidavit that l\ir. Phil-
lips said that your note would be undoubtedly 
paid; that is your signature? (Witness shown 
affidavit sworn to on the 22d of August, 1910.) 

A. Yes, sir. 
10 Q. Didn't you say in that affidavit, "in this con-

versation Phillips stated that the stock was to be 
transferred to the Mutual Trust Company to pa; 
the notes held by it, signed and endorsed by the 
said John ,v. Crooks, and that the note of $1,700 
endorsP-d by deponent was among the notes which 
were to be paiu out of the moneys procm·ed from 
the sale of saicl stoek"; that is the way your affi-
davit read at that thne, isn't it? 

A. I don't see any difference in it. 
20 Q. (Last question repeated.) 

A. rrbat is the way it reads. 

:Mr. Koestler: Objected to; it speaks for 
itself. 

Court: Yes. 

Q. W,.hy was it, in making the affidavit at that 
time, which is now seYeral years ago, neal'ly three 
years ago, that you omitted to state that l\fr. Phil-

30 lips said that the1·e \"Vas no question but what the 
il,700 note "'onld be paid? 

A. I know he sai<l it; I know that much. 
Q. Is your memory any better to-clay than it 

was in 1910? 
A. It may not be as good, but I remember that~ 

I do not rememlwr all the little detail8, but I 
remember the main substance of the matter; I 
don't see much difference in that; that says it i~ 
to be pairl. 

40 Q. Another thing; did ~Ir. Phillips mention at 
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that conversatfon, the exact amount that was due 
to the l\Iutual Trust Company from Mr. Crooks? 

A. I do not remember that he did; I do not think 
he gave us the items. 

Q. Did he mention the exact amount? 
A. No, I don't think so. 
Q. You do not remember that he did? 
A. I don't remember it, not the exact amount, 

no. 
Q. You don't remember whether he did or did 

not mention the exact amount? 
A. No, I don't remember if he did, the exact 

amount. 
Mr. Davis: I would like to recall Mr. 

,Y elc h for a mome-n t. 

WrLLIAl\I S. ,VELCH) recalled for further cross 
examination by Mr. Davis: 

Q. Mr. ,,Telch, you made a statement a short 
time ago in answer to my question, that Mr. Phil-
lips did not say that this $1,700 note was among 
thP notes so held by the :Mutnal Trust Company 
that were to be paid. 

A. I am positive that he said that that note 
that is in their bank would he paid from the pro-
ceeds of this stock. 

Q,. A short time ago you stated positively that 
il.e did not say that it was among the notes. to 
be paid; now, I ask you again, are you positive 
that he didn't make the statement that the $1,700 
note was among the notes to be paid? 

A. If it was paid, it would be among the · notes. 
Q. You understand mJ question, don't you; did 

he or clirl he not say that the $1,700 note was 
among the notes to be paid? 

10 

20 

30 

40 
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A. I don't remember the word "among" at all 
in connection with it. 

Q. Is. that your signature? C\Vitness shown affi-
davit dated August 22, 1910, in this case.) 

A. That is my signature. 
Q. Did you in that affidavit swear that ~fr. Phil-

10 lips stated in the presence and hearing of depo-
nent and the said J. S. Irving, that said stock 
was to be transferred to the :Mutual Trust Com-
pany to pay certain notes signed or endorsed by 
John ,v-. Crooks, and then held by the said Mutual 
Trust Company, and that among the notes so held 
by the said Mutual Trust Company and which 
were to be paid out of such stock so transferred, 
was a certain promissory note of $1,700 endorsed 
by J. S. Irving. You s,Yore to that at that time? 

20 A. I did, and that is what I say now. 
Q. You do say that now? 
A. Yes, that that was one of the notes that was 

to be paid, and it was to be paid from those pro-
ceeds. 

Q. Db you say now that he did say that it ,vas 
among the notes to be paid? 

A. He said he would pay that note, and it must 
be among them. 

Q. You understand what I ask? A. Yes. 
30 Q. Did he say that it was among the notes to 

be paid? 
A. I don't know anything about the "among." 
Q. If you don't know anything ahout the 

"among," why did you swear on August 22, 1910, 
that lie did say it was among the notes to be paid? 

Court: That is a matter of construction 
of that sentence. Read it again. 

40 Q. In your affidavit, Mr. ·welch, you say that 
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Mr. Phillips stated in the presenr.e and hearing of 
deponent and the said John S. Irving, that said 
stock was to be transferred to the Mutual Trust 
Company to pay certain notes signed or endorsed 
by J olm W. Crooks and then held by said Mutual 
Trust Company, and that among the notes so held 
by sajd Mutual Trust Company and which were 10 
to be paid out of said shares of stock so transferred 
,vas a certain promissory note of $1,700 endorsed 
by John S. Irving; is that what Mr. Phillips said 
at that time? 

A. Will you explain to me- -
Q. I won't explain anything; is that what Mr. 

Phillips safrl at that time? 
A. Mr. Phillips said that note would be paid. 
Q. That is what he said? 
A. And if it was among the other notes to be 20 

pajd and all the notes were paid, that note would 
be paid. 

By the Court: 

Q. You refer to the conversation that was held 
on the 12th of November, 1908? 

A. I am ref erring to the twelfth, that was the 
only conversation I was present at. 

Complainant Rests. 
Recess. 

GORDON D. PHILLIPS,, sworn for defendant. 

Direct examination by Mr. Da.vis: 

Q. What position do you hold now and with 
what bank? 

A. I am the vice -president and secretary of the 
Newark Trust Company. 

30 

40 
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Q. In mos were you connected with the Mutual 
Trust Company in Orange? 

A. Yes, sir. 
Q. In what capacity? 
A. Secretary and treasurer. 
Q. I show you a note marked Exhibit C 2, which 

10 is a note of J. "\V. Crooks, of November 12, 1908, for 
$5~247.50; did the Mutual Trust Company in No-
vember, 1908, buy this note from the ]~ederal Trust 
Company? 

A. Yes, sir. 
Q .. And at the time that note came to your pos-

session did this paper signed "J. W. Crooks" also 
come with it? 

A. Yes. 

20 Mr. Davis: I would like to have marked 
in evidence paper signed "J. W. Crooks,'· 
dated November 12, 1908. 

( Marked Exhibit D 3.) 

Q. You know Mr. Crooks' signature? 
A. Yes, sir. 
Q. fa that it signed to that paper? 
A. That is it. 

"Newark, N. J., November 12, 1908. 

Mutual Trm;t Company, 
Orange _, N. J. 

Gent]emen: 

Enclosed please find my demand note for 
$5,247.50 to he paid from the proceeds ,of 
the sale of the fift3r shares of stock of the 
·westfield Land and Improvement Company 
herewith assigned to you. 

40 Very truly yonrs, 
J. W. C1·ooks.~' 
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Q. And was it you, Mr. Phillips, who paid the 
check No. 4858, Exhibit O 3, to the Pederal Trust 
Company for that note? 

A. Yes, sir. 
Q. This check Exhibit 03 is the check for that 

note, is. it not? 
A. Yes, sir. 
Q. On November 18? 
A. Yes, sir. 
Q. A statement has been made that in a conver-

sation which you had with Mr. Irving in West-
field wben you went to have these shares of s,tock 
transferred to on, that you stated to Mr. Irving 
that the $1,700 note that Mr. Irving was endorser 
on would absolutely be paid out of the proceeds 
of the sale of that stock; did you or did you not 

10 

make tllat statement? 20 
A. I did not. 
Q. vVhat was that conversation, Mr. Phillips? 
A. ~rhe conversation was that the stock was to 

b~ tran~ferred to the name of the Mutual Trust 
CompanJ; incidentalJy; the notes were mentioned, 
hn t not bing was said a hou t any specific note that 
,rnnld be p:d<l. 

Q. Do yon remember something about an offer of 
$10,000 heing made at that time hy Mr. Irving for· 
the sha1·es of stock? 

A. Yes, sir. 
Q. And you l1eard what he said about that, that 

you would refor the rnaHer to the executive com-
mittee? 

A. Yes. 
Q. fa that what you said? 
A. I said I would take it to the bank and refer 

it to the committee. 
Q. Dndng your time with the Mutual Trust 

Company were any of the dividends paid on these 

30 

40 
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shares of stock or was it after you left the Mutual 
Trust Company? 

A. I don't remember; I think it was after. 
Q. When did you leave the :Mutual Trust Com-

pany? 
A. I left the Mutual Trust Cot.npany on January 

10 15, 1909. 

20 

Cross exaniination by Mr. Koestler: 

Q. Did you have any consultation with anyoody 
before purchasing the note of $5,247.50? 

A. Yes, sir. 
Q. With whom? 
A. With an officer of the Federal Trust Com-

pany. 
Q. ,vhat officer? 
A. And also officers of our own company, that 

was the l\lntrnll at that time. 
Q. vYhat officer? 
A. I talked to Sena tor Smith, the president of the 

Federal Trust Company; I talked to Winton C. 
Garrison, vice-president of the Federal Trust Com-
pany, and I talked with Mr. Wilmot, pres.jdent of 
the Mutual Company. 

Q. v-Vhen did you first have any conversation with 
lVIr. Smith and Mr. Garrison regarding the pur-

-~f) 
chase of this note? 

A. I don't remember the exact time. 
Q. How long before you acquired the note did 

you talk to Smith and Garrison? 
A. As far as I can remember, it mu~t have been 

within a week or two. 
Q. You don't mean that, do you, a week or two? 
A. Yes. 
Q. A8 a matter of fact, the note is dated on the 

40 twelfth and you acquired it, according to your 
records, on the eighteenth? 
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Court : You are involving him. He said 
he had a talk with him a week or two before 
acquiring the note; did you mean that? 

VVitness: Yes, as far as I can remember, 
it was a week or two. 

Q. Your records show this note was acquired on 10 
the eighteenth? 

A. I haven't seen the records. 
Q .. And the note is dated on the twelfth; with 

that in your mind, will you say that you had a con-
sultation with Smith and Garrison a week or two 
before you actually acquired the note? 

A. Yes. 
Q. vVhat was the reason for your having such 

consultation? 
A. The Federal Trust Company called up on the 20 

telephone and talked to me about it and talked 
about the loan the Mutual Trust Company had for 
$4900. 

Q. Do you know whether that was before they 
had the note? 

A. I don't know. 
Q. As a matter of fact the Federal Trust Com-

pany at that time had a voice in the operations of 
the Mutual Trust Company, didn't they? 

A. They owned the controlling interest in stock; 30 
yes, sir. 

Ry the Court: 

Q. ,vere either Smith or Garrison in the Mutual 
Trust Company? 

A. No; Mr. Smith is a director, but not an offi-
cer. 

Q. Is ~1 r. Garrison? 
A. No. 40 

. 
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By ;Jfr. Koestler: 

Q. There ·was a director of the Federal Trust 
Company ·who was also a director of the )lutual? 

A. Yes; several of them. 
Q. That is, they controlled the board of directors? 

10 A. No; I wouldn't say that. 
Q. Ho,v many directors were there in the )fu-

tual Trust Company at that time? 
A. I have forgotten. 
(~. Is there any book that will refresh your recol-

lection? 
A. There may be records here. 

( ~linutes produced by Judge DAVIS.) 

20 Q. I call your attention to page 44 of the stock-
holders' minute book, for the January meeting, 
1908, and that shows that the following gentlemen 
were nominated and elected directo1·s; they are 
whom? 

A. Charles R. .. Wilmot, James Smith, J1·., M. 
,vinter, Hamilton F. Kean, Joseph )l. Byrne, John 
O'Romke, J. H. )fatthews, E. C. Bataille, J. W. 
C1·ooks, Francis Berg, T. E. Holey, Louis Plaut, 
,v. K. Kellner, Orrill E. li11•eeman and Edwin H. 

30 Hatch. 
Q. Can you tell how many of those gentlemen 

were connected with the I?ederal T1·rn;;t Company? 
A. James Smith, Jr., Hamilton F. Kean, Joseph 

::\L Byrne, J. W. Orooks, Louis Plant and "\V. K. 
Kellner. 

Q. ·which of those directors comprised the 
executive committee? I show yon minutes of di-
recto1·s' meeting of Febrnm·y 6, 1908. It provides 
as follows: For the two directors to serve on the 

40 executive committee with the prei.;ident and the 
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second vice-president, the names of Messrs. John 
W. Crooks and Emil C. Bataille. Mr. Wilmot is 
th _e president and Mr. Bryne vice-president and Mr. 
Freeman second president? 

A. Yes, sir. 
Q. You attended to having the stock transferred 

by the Westfield Land & Improvement Company? 10 
A. Yes. 
Q. You went to Westfield twice for that purpose? 

A. Yes. 
Q. You went the:re on the 11th of November, 

1908, the first time? 
A. Yes. 
Q. You were unable to see Mr. ·welch? 
A. Yes. 
Q. You went there the following day? 
A. Yes. 20 
Q. \\ That time of the day did you get there on 

the 12th? 
A. About noon. 
(~. Are you sure about that? 
A. Not before noon. 
Q. Don't you recall that the day before you made 

arrangements with Mr. Irving that you would be 
there very early in the morning, as you were 
anxious to have this stock transferred? 

A. I don't remember that. 30 
Q. Isn't it a fact that this stock was transferred 

before 8 o'clock in the morning? 
A. I don't remember that. I remember it wasn't 

as early as that. 
Q. You are sure it was noon time? 
A. Noon time, as far as I can remember. 
Q. ·what is there that serves you to remember 

that it was noon time and not 8 o'clock in the 
morning? 

40 

J 
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A. The distance, in the first place, from West 
Orange, where I live, to Westfield. 

Q. You had a considerable talk there, didn't you? 
A. When? 
Q. On the 12th. 
A. We talked on the 12th some. 

10 Q. ,v asn't there some talk as to the value of this 
real estate? 

A. I don't recall that. 
Q. Don't you recall that they told you that the 

property was under contract to be sold, under a 
three-year contract? 

A. I don't remember that. 
Q. Will you say it wasn't told you? 
A. I don't remember. 
Q. ,vm you say it wasn ' t told to yon? 

20 A. I don't say it. 
Q. As a matter of fact, were you not told the 

figures and how much they expected to make? 
A. I don't remember that. 
Q. Isn't it a fact that you and they all figured 

up that the fifty shares of stock which you held 
would, if everything went right, be worth about 
$12,500? 

A. Not in my presence. 
Q. There was talk about the note in the Westfield 

30 Trust Company, wasn't there? 

40 

A. I don't remember any such talk. 
Q. You stated on your direct examination that 

there was talk about the notes; about what notes 
was there any talk? 

A. I didn't say that there was talk about - yes. 
there was talk about certain notes . 

Q. ,vhat notes'? 
A. Some notes held by the :Mutual Trust Com-

pany. 
Q. What notes were they? 
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A. As far as I can remember, the one of $1,700, 
another of $1,700, and there was one other note; I 
have forgotten the amount of it. 

Q. As a matter of fact, the Mutual Trust Com-
pany held four notes, didn't they? 

A. I don't remember that. 
Q. Did you at the time you went to vVestfield 10 

to have tltese shares of stock transferred, know of 
the existence of the Federal Trust Company note 
of $5,247? 

A. No; not the existence of it. 
Q. You didn't know there was such a note, did 

you? 
A. Not on that day - that is, the morning of that 

day. 
Q. You didn't know it when you were in West-

field? 20 
A. No. 
Q. You didn't at that time know that Crooks 

owed the Federal Trust Company any money, did 
you? 

A. Yes. 
Q. You did know it? 
A. Yes. 
Q. Did you have any talk with Mr. Irving as to 

whether or not Crooks owed the :F'ederaI Trust 
Company any money? 

A. I don't remember having any such talk. 
Q. Do you recall whether you stated to Mr. Irv-

ing that you did not know that he owed the Fed-
eral Trust Company any money? 

A. No. 
Q. You will say you did not say that to Irving? 
A. No; I did not say it. 
Q. Didn't you say to- Mr. Irving that if he bought 

thjs stock for $10,000, according to their computa-
tions, they would make $2,500 and that would leave 
him whole on his Westfield note? 

30 
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A. No. 
Q. You are sure about that? 
A. Yes. 
Q. Is it that you do not recall it, or you recall 

tha ·t you did not say so? 
A. I did not say it. 
Q. Tell us what talk you had with Mr. Irving in 

the presence of Mr. Welch in relation to this $1,700 

note which the Mutual Trust Company held and 

upon which Irving was the endorser; what you said 
to him and what he said to you. 

A. The matter of notes was brought up; I don't 

remember having said anything to him about any 

special note; all I know we talked in general about 
notes. 

Q. What did he say to you and you to him? 
A. I don't remember that. 
Q. Then, if you did say to Mr. Irving that this 

note of $1,700 would be paid out of the proceeds 

of the sale of that stock, you don't remember it 
now? 

A. I remember I didn't say that; I had no au-
thority to. 

Q. You didn't say anything about a $1,700 note? 
A. Not about any specific note. 
Q. You also made an affidavit in this case? 
A. Yes. 
Q. I show you an affidavit sworn to on Septem-

ber 12, 1910, and ask you if that if your signature? 
A. Yes. 
Q. You swore to that affidavit'? 
A. Yes. 
Q. And you say there was nothing said by you 

to Irving or Irving to you in reference to any par-
ticular note? 

A. Not any particular note. 
Q. Are you snre about that? A. Yes. 
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Q. I sho-w you this part of your affidavit where 
you say: "When deponent presented said stock 
for transfer, the said Irving stated that he would 
like to have the $1,700 note paid, and asked de-
ponent to promise that it would be paid." Does 
that recall to your mind that something particular 
was said about the $1,700 note? 10 

A. ~rhe only thing I recall is the note-- -is that 
there were several notes mentioned. 

Q. You knew, Mr. Phillips, at the time you went 
out to Westfield what note your bank held? 

A. Several notes ; yes. 
Q. And you didn't know what this stock was 

worth, did you? 
A. No. 
Q. Didn't you ask them? 
A. I may have asked them · there. 
Q. Didn't they go over it and tell you what it was 

worth? 
A. I don't remember that. 
Q. How long have you been in the banking busi-

ness? 
A. Sixteen or seventeen years. 
Q. And as such banker you have had very many 

of these transactions vd1ere you have had various 
notes and collateral security for them? 

A. Yes. 
Q. As a matter of fact, you don't charge your 

mind particularly with any one of them, do you? 
A. Yes, I do. 
Q. Isn't it a fact you have had so many that you 

cannot remember them all distinctly? 
A. No, not some years ago. 
Q. This was five years ago pretty nearly? 
A. Yes. 
Q. And as a matter of fact, with all the interven-

ing transactions you have no distinct recollection 
of this, except you went to Westfield? 
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A. Oh, yes, I remember going to Westfield and 
having the stock transferred and bringing it back. 

Q. Tell us what time in the day you got back to 
Newark. 

A. I have forgotten that. 
Q. You don't remember that? 

10 A. No. 
Q. Tell us whether you went to your bank in 

Orange on the twelfth day of November before you 
went to Westfield? 

A. I have forgotten that. 
Q. Do you kp.ow what route you have to take to 

get to Westfield from Orange? 
A. Yes, I went in my machine. 
Q. You deny that there was any talk between you 

and Irving in the presence of Mr. Welch about that 
20 $1700 note? 

A. That special note, I do deny it; we mentioned 
notes, several of them. 

Q. That was the note in ,vhich Mr. Irving was in-
terested, wasn't it? 

A. What note was that? 
Q. The $1700 note. 
A. He was interested in a $1700 note the bank 

held. 
Q. You knew that he was the endorser for Crooks 

~O on that note, didn't you? 
A. Yes. 
Q. You knew that Crooks got the money on that 

note? 
A. I wasn't at the bank when the note ,vas orig-

inally taken. 
Q. Do you recall Mr. Irving calling you up on 

November 30, 1908, before he signed the renewal 
note for $1700? 

A. ,vhat date? . 
40 Q. November 30, 1908. 
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A. I don't remember that. 
Q;. As a matter of fact, you were offered on that 

day, the 12th day of November, by Mr. Irving 
$10,000 for this stock? 

A. He made an offer, I think, of $10,000. 
Q. Do you know whether he did, or only guess? 
A. He did make that offer, yes. 10 
Q" Are you sure of that? 
A. Yes. 
Q. What did you say to him? 
A. I told him I would take it back to the bank 

and submit it to the committee. 
Q,. Did you tell him that was sufficient to cover 

the amount of money that was owing by Crooks 
to the bank on his various notes? 

A. I don't remember having said that. 
Q. At that time you were the secretary and treas- 20 

urer of the Mutual Trust Company, were you not? 
A. Yes. 
Q. You knew their business thoroughly? 
A. Yes. 
Q. You knmv Crooks, didn't you? 
A. Yes. 
Q. Do you mean to say that a man "'ho was a 

director in your bank, you didn't know how much 
he owed tbe bank? 

A. I knew it. 30 
Q. Then you knew when you were out in vVest-

field that that $10,000 would cover the liabilities? 
A. I suppose I did at that time; I don't know as 

I said it, though. 
Q. Didn't you say to Mr. Irving that you would 

recommend that that offer would be accepted? 
A. No, I said I would submit it to the committee. 
Q. You don't recall whether Irving called you 

up on the telephone about this note? 
A. No, I don't remember that. 40 
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Q. And therefore you cannot say whether you 
asked him to endorse the note and send the note to 
you or not? 

A. I don't remember that. 
Q. What records of the bank would show how 

the note Vi'hich became due on November 30, 1908, 

10 was paid? 
A. The bank's tickler of due dates of notes. 
Q.. Is that here? 

Mr. Davis.: You had that. 
Q. Is there any book which shows who paid it? 

I ref er to the note which was renewed by the note 
which was protested in this case. Can you tell 
from this sheet, Exhibit C 1, when the Irving note 
dated September 28, 1908, for $1,700, was paid, and 
by whom? 

20 A. It shows as having been paid; it doesn't . show 
by whom. 

Q.. Haven't you any record in the bank that 
shows who makes payments? 

A. I think the cash book would show that. 
Q. As a matter of fact, at the time the note of 

November 30 came due, where was Crooks? 
A. I don't know. 
Q .. Isn't it a fact that you just entered it on 

your book without any actual payment having 
30 been made on N oyember 30 and took a renewal 

note for the full amount? 
A. No. 
Q. vVhy doesn't it show here what was paid? 
A. It does show that $1,700 was paid. 
Q. What was done with the interest? 
A. The interest was deducted when the note was 

originall y taken. 
Q. Does it show on the renewal of this note what 

amount was deducted for h1terest on November 30, 
40 1908? 
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A. I do not see any such entry of interest on 
this sheet. 

Q,. You can tell me, as a banker, whether the 
Mutual Trust Company while you were secretary 
and treasurer had any book in which it showed by 
whom payments were made. 

A. The cash book ought to show it. 10 

lVIr. Koestler: Is the cash book here, Judge 
Davis? 

Mr. Davis: The proceeds of the new note 
paid the old note ; that is all that is claimed. 

Mr. Koestler: That is what I--
Mr. Davis: I didn't know there was. any 

question about it. 

Q. Didn't you report to your committee when 20 
you returned from ·vv est.field after having the shares 
of stock assigned, that those shares of stock were 
worth so much money, according to what you 
learned out there? 

A. I told them there was an offer of $10,000 
made. 

Q. ,Vhat was done, anything? 
A. Nothing. 
Q. After you had that stock assigned, you imme-

diately got in touch with the Federal Trust Com- 30 -
pany, didn't you? 

A. Yes. 
Q. You then found out that they had this indebt-

edness? 
A. Yes. 
Q. And on the same day they arranged to get 

a note from Crooks, which was subsequently handed 
over to your bank? 

A. I don't know what day they arranged it. 
Q. You immediately upon coming back from 40 
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Westfield informed the Federal Trust Company of 
the situation as you had learned it? 

A. Yes. 
Qi. And al though this note and the other instru-

ment which you have identified as having received 
are both dated Newark, November 12, you didn't 
receive them until the 18th of November? 

A. I have forgotten the date they were received. 
Q. You had nothing to do with the execution 

of this note, did you? 
A. The making _of it by Crooks., no. 
Q. You don't know whether it was made that 

day it bears date or not? 
A. No. 
Q. On this Exhibit O 3 you recognize your signa-

ture? 
20 A. Yes. 

Q. And it is dated November 18? 
A. Yes. 
Q. If you harl acquired the note of November 

12th before the 18th, would you not have paid for 
it before? 

Court: He i:mid he did not acquire it until 
the l8tl1. 

30 A. It may have been held up for some reason; 
we might have accepted it one day and passed it 
on another, or purchased it another. 

Q. It wasn't purchased until the day that draft 
was given? 

A. No, it wasn't entered. 
Q. Do you remember seeing Mr. Irving after he 

had been sued by the Mutual Trust Company on 
his endorsement on the $1,700 note? 

A. I don't know when he was sued; I ,vasn't 
40 ·with the hank. 
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Q. You were with the Newark Trust Company? 
A. Yes. 
Q. Don't you recall one instance when Mr. Irv-

ing came there to see you? 
A. He 1vas in there one time, yes . . 
Q. And didn't you at that time say to him when 

he came in, "vVhy, haven't they settled that up with 10 
you yet?" 

A. I don't remember that. 
Q. Are you sure you didn't say it? 
A. I didn't say it. 
Q. vVha t do I understand, because you don't re-

member, you say you didn't say it? 
A. I didn't say that. 
(1. You remember lie came and had some talk 

with you? 
A. Yes. 20 
Q. And what was it about? 
A. I guess we talked on things in general. 
Q. And not about this $1,700 note at all? 
A. I don't recall having talked about that. 

Re- Direct by Mr. Dai,is: 

Q. How long before November 18, 1908, did 
Crooks get out of the executive committee and out 
of the board of directors of the Mutual Trust Com- 30 
pany; do you remember? 

A. No, I don't. 
Q. With regard to his getting out of the Federal 

Board, was it abont the same time, or before or 
after? 

A. As near as I can recall, I think he was off 
the board of the Mutual before - he got off · that 
board before he left the Federal; I am not positive 
about that. 

Q. I call your attention to the minutes of Decem- 40 
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ber . 3, 1908, on page 100 of the minutes, in which 
it says · that "Director Joseph M. Byrne was nomi-
nated to fill the vacancy in the executive committee 
caused through the resignation of J. vV. Crooks," 
and ask you if you know how long that vacancy 

IO . had existed before December _3, 1908? 

20 

A. I don't remember how long it had existed. 
Q. I show you the minutes of the executive com-

mittee. 
DEFENDANTS RES'I. 

\iVIT,LIAM S. ,VELCI -r) recalled in rebuttal for corn-
plaimmt. 

Direct-FJ:r:a.mination by Mr. Koestler: 

Q. Mr. Phillips says that at the time of his con-
versation with you and Mr. Irving on the 12th of 
November, 1908, there wasn't anything figured up 
in his presence to show the value of these fifty 
shares of stock; what have you to say? 

A. We figured it out and approximated the value 
at about two and a half a share, making it about 

30 $12,500 as the value of the stock at that time, and 
we made the offer of $10,000, because we di~n't 
know whether the contract would carry through or 
not. 

40 

Q. What did Mr. Phillips say about that $2,-500 
over the $10,000 you offered? 

A. He said, if our company accepts your $1,0,000 
offer, that the profits on that would protect .• Mr. 
Irving on his $1,500 in the "\Vestfield Bank. That 
rame out in conversation. 



121 

ll'illiani S. Welch-Rccalled~(In Rebuttal)-
.· Redirect 

Oross-Exa1nination by Mr. Davis: 

Q. You say that "we figured it out"; you mean 
lVIr. Irving .·and yourself? 

A. Yes. 
Q. And when you figured it out, you figured it 10 

out among yourselves? 
A. Yes.. 
Q. You didn't let Mr. Phillips into the knowledge 

of what process of figuring you had at all? 
A. We were all together in the one little room. 
Q. You say you figured it out in his presence? 
A. Yes, we were all in the one room ; we didn't 

keep anything in the dark ; he was one of us. 
'Q. Do you mean to say you figured all this out 

in his prese~1ce before you made the off er of 20 
$10,000? 

A. Yes, _W'e figured out approximately what the 
stock was worth. 

Q. Didn't you and Mr. Irving · go one side and 
do the figuring? 

A. No, sir. 

Re-direct by Mr. Koestler: 

Q. Did you tell Phillips the result of your calcu- 30 
lation showing that his fifty shares, in your opin-
ion, were worth $12,500? 

A. That is what we said. 
Q" Who was it that made the remark about the 

surplus of $2,500 making Mr. Irving whole, you 
or Phillips.? 

A. Mr. Phillips. 



10 

20 

30 

40 

122 

John &. lrving-Recallecl-(In RebnUal-Direct 

JOHN s. IRVING, recalled in rebuttal. 

D(irect e.vamincition by lllr. Koestler: 

Q. Mr. Irving, on November 12, 1908, when 
you, Welch and Phillips were together, did you 
and Mr. ,velch figure out what you thought would 
be the approxi1i1ate value of the fifty ijhares of 
stock, so that you might make an off er to purchase 
it? 

A. Yes, sir. 
Q. Did you inform Phillips what in your opinion 

it .. was worth? 
A. He was there and knew as much about the 

figuring as we did. 
Q. Did you tell him what you figured? 
A. I suppose we told him; he could see the fig-

ures himself, he stood there at the desk alongside 
of me. 

Q. He was right there and saw the figures? 
A. Yes. 
Q. Did he make any remark about the $2,500 in 

excess of the $10,000 you were offering? 
A. No, I don't remember that he did any more 

than about the surplus would pay the $1,500 that I 
J1ad in the bank, in the ·westfield Trust Company. 

Q. Who said that? 
A. I think 1\lr. Phillips spoke of it, as he knew 

that was what we were buying the stock for, to 
cover that note, trying to make something out of 
it over and above paying Crooks' obligations to 
the :Mutual Trust Company. 

Q. Did you go to see Phillips at the Newark 
Trust Company either after suit was started 
against you on the note or when it was threatened? 

A. Yes, I called in there to see him. 
Q. Do you know about when it was with rela-

tion to when suit was commenced against you? 

' -

I . 
1. 
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John , S. lrving-Recalled-(In Rebuttal-Direct 

A. I don't know whether it was before the suit; 
it was after they had made a demand, either the 
Trust Company or through our attorneys, I don't 
know whkh. 

Q. -YVhat did you go to see Phillips about? 
A. I wanted to see how his memory was on what 

he told us the day we transferred the stock. 10 
Q. What did you say to him and what did he 

say to you? 
A. He seemed to get a Ii ttle cross when I spoke 

of it. 
Q. What did he say? 
A. He said, "Haven't they settled that up yet?" 

something- like that; I think that is what he said, 
"Haven't they settled that yet?" 

Q. Did you ask what he remembered about the 
transaction of November 12th? 20 

A. Yes. 
Q. ·what did he say? 
A. He didn't say; he said he didn't remember 

whether he remembered it or not; he didn't tell me 
whether he did or didn't. 

COMPLAINANT RESTS. 

30 

40 



Collateral. 
90 shares Publishers Security Co. 
Loan guaranteed by J. W. Crooks 
40 shrs. ditto. 

Exhibit C 1. 

HARRY W. CROOKS, 482 Broad St. 
Date. Dr. Cr. Balance. Days. Rate. Interest. 

July 1, 1905 2800 27 5 10 50 
27 150 2650 13 4 78 

Aug. 9 250 2400 44 14 66 l 
Sept. 22 ! 00 2300 8 2 55 \ 
Dec. 2 200 2100 62 19 48 
Jan. 9, 1906 100 2000 30 9 04 
Mar. 2 200 1800 52 14 44 

5 
Feb. 2, 1907 
Feb. 18, 1911 
Mar. 16 
Apr. 26, 1911 

May 17, 1911 
June 20, 1911 
July 15, 1911 
Aug. 28. 1911 

100 
100 
10 
10 
10 

10 
10 
10 

1540 

1700 
1600 
1590 
1580 
1570 

1560 
1550 
1540 

0 

3 75 
26 6 14 
91 21 49 J 
92 21 72 
92 21 72 
33 7 79 

Feb. 17 /07 
57 6% 15 20 
91 24 21 
92 24 53 
92 1/1/08 24 53 
91 24 27 
91 24 27 
92 24 53 
92 24 53 
90 24 
91 24 27 
92 24 53 
92 24 53 
90 24 
91 24 27 
92 24 53 
92 24 53 
49 13 07 
26 6 89 
15 3 95 
26 6 85 
21 S so 
34 8 84 
10 2 58 

3 88 

10 so Pd 8/11/05 
4 78 " 9/20/05 

17 21 11/25/05 

28 52 " 1/15/06 

42 82 Oct. 30, 1906 

21 72 Jan. 8, 1907 
21 72 June 25, 1907 

22 99 " 25, 1907 
24 21 Oct. 30 
24 53 Dec. 4 
24 53 Mar. 26, 1908 
24 27 May 23 
24 27 Dec. 9 
24 53 Jan. 9, 1909 
24 53 July 13 
24 53 May 10, 1910 

72 80 

15 
35 8 98 230 67 Aug . 28, 1911 

230 67 

1-4 
I+,. 



J. W. CROOKS. Sheet No. 4. 
Date. Dr. Cr. Balance. Days . Rate. Aggregate Interest. 

Sept. 1 Balance 73 12 73 12 
4 - 600 673 12 
4 1681 70 2354 82 
4 1000 3354 82 

3354 82 
4 1975 1379 82 
8 625 754 82 

10 100 654 82 
11 150 804 82 
12 1000 1804 82 
14 1801 56 2 26 
18 1000 1002 26 
19 500 502 26 
19 800 1302 26 
21 1300 2 26 
22 249 08 912 26 
22 6550 64 910 664 18 t.:> 664 18 7214 82 Q{ 

212 Vas. 7214 82 7214 82 

22 Balance 664 18 .664 18 
24 350 1014 18 
25 900 114 18 
28 1800 1800 00 
28 1685 82 0 

Dec. 1, 1908 1682 15 1682 15 
1 1700 17 85 
1 1 56 19 41 
9 3 67 23 08 

4405 23 
Feb. 3, 1909 1 54 24 62 

4406 77 ' . .J 

Jan. 19, 1911 24 62 0 
4406 77 

tv ,._. 
0 0 0 



Maker. Endorser. 

0 

Date. 
Nov. 18, 1908 

20 
Dec. 16 
Aug. 28, 1911 

JOHN W. CROOKS. 
Due. 

Mo. Day. Yr. Amt. 
5247 50 

Amt. Pd. 

75 
21 54 

5150 96 

Balance. Time. Rate. 
5247 50 2 da. 6 
5172 50 26 " 
5150 96 15 1/1/09 

0 90 4/1/09 

91 7/1/09 
92 10/1/09 
92 1/1/10 
90 
91 
92 
92 
90 
91 

50 

0 

Interest. 
Dr. Cr. 

1 75 Paid 1 75 June 10, 1909 
22 41 " 22 41 June 10, 1909 
12 88 " 12 88 June 10, 1909 
77 27 Paid 77 27 June 10, 1909 

114 31 
78 12 
78 98 
78 98 270 40 June 8, 1910 
42 95 34 32 
78 12 
78 98 
78 98 
77 27 
78 12 

434 42 
42 92. 477 34 Aug. 2.8, 1911 

b:> 
OJ. 



JOHN W. CROOKS. 
· Due. Interest. 

Maker. Endorser. Date. Mo. Day. Yr. Amt. Amt. Pd. Balance. Time. Rate. Dr. Cr. 
Wm. Bittles Sept. 18, 1906 11 19 06 2400 2400 2 mos. 6 24 80 24 80 

Nov. 20 2400 0 
" " 20 1 21 07 2400 2400 2 " 25 20 25 20 

Jan. 25, 1907 2400 0 
25 5 21 07 2400 2400 4 " 48 48 

Ma.y 22 9 23 07 2400 4800 4 so 
24 2400 2400 

J no. S. Irving Sept. 27 1 23 08 2000 4400 4 40 67 
Oct. s 2400 2000 

Est. T. W. Crooks 12 10 21 07 3000 5000 9 da. 4 so 
Nov. 16 11 27 3000 8000 11 " , .. s so 

20 3000 5000 
29 3000 2000 

do. Dec. 2 12 9 2800 4800 7 d'a. 3 27 
13 2800 2000 

" 13 12 19 2600 4600 10 " '" 4 47 
27 2600 2000 
27 1 6 08 2400 4400 10 " 7 47 ...... 

Jan. 15, 1908 2400 2000 t-!) 

" 15 1 20 2200 4200 10 " -li · 

31 2000 2200 
31 2200 0 

" 31 2 24 2100 2100 .30 " 
J no. S. Irving 31 5 25 1900 . 4000 4 mo . " 

Feb. 28 2100 1900 
28 4 28 2000 3900 2 " 

May 1 2000 1900 
1 6 29 1900 3800 2 

29 1900 1900 
J no. S. Irving 29 ·9 28 1800 3700 4 " 

July 3 1900 1800 
Est. T. W. Crooks 3 8 31 1800 3600 2 " 

Sept. 4 1800 1800 
4 11 4 1700 3500 2 " 

28 1800 1700 
J. S. Irving 28 11 30 1700 3400 2 " 

Dec. 1 1700 1700 
Dec. 1 1700 

J. S. Irving 1 2 1 09 1700 3400 2 mo. 6 
Aug. 5, 1910 1100 2300 on acct. 
Jan. 19, 1911 600 1700 

21 1700 0 



Collateral. 
50 shares Westfield Land 

C¢ 
0 

and Improvement Company 

Date. 
. July 1, 1905 

June 23, 1909 
Aug. 3 
Nov. 8 
Feb. 15, 1910 
June 30 
Jan. 19, 1911 

21 
Aug. 23, 1911 

J. W. CROOKS, Loan No. 
Newark, N. J. 

...... 
0 

Dr. 
4900 

Cr. 

450 
1000 
441 43 

1309 15 
01 

15 29 
1 54 

1682 58 

Balance. Days. Rate. Interest. 
4900 92 5 61 94 
4450 92 61 94 
3450 90 61 25 
3008 57 91 61 93 
1699 42 92 62 61 
1699 41 92 62 61 
1684 12 90 61 25 
1682 58 91 61 93 l 

0 92 62 61 j 
92 62 61 
91 61 93 
91 61 93 
92 to 10/1/08 62 61 
92 62 61 
90 61 25 
84 57 17 

7 4 33 
34 25 22 
58 33 35 
39 ]8 69 
53 22 15 
46 19 22 
44 10 38 
91 21 47 
92 21 72 
92 21 72 
19 4 48 
71 16 59 
91 21 27 
so 11 69 

54 03 

61 94 Paid 1/9/06 
61 94 " 1/9/06 
61 25 " Nov. 20 
61 93 " 
62 61 
62 61 " May 1, 07 
61 25 " " 1, 07 

124 54 Oct. 2, 1907 

249 08 Sept. 22, 1908 
62 61 June 10, 1909 
61 25 " 10, 1909 

61 50 Jµly 8 
185 36 
58 57 Nov. 8 

40 84 Feb. 15 

29 60 June 8, 1910 

64 91 J ari. 19, 1911 

54 03 Aug. 28, 1911 

...... 
00 
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Exhibit C 2. 

$5247 50/100 Newark, N. J., November 12th, 1908 
On demand after date I promise to pay to 

the order of myself 
Five thousand two hundred and forty seven 50/100 
dollars with interest from date at the FEDERAL 
TRUST COMPANY. Value received. 

J. W. Crooks 10 
Due 
Endorsed 

J. W. Crooks 
08 00 

Paid 11/20 $75 

Paid 12/16/08 
Paid 8/20 /08 

54 
21 

5150.96 

5247.50 

Exhibit C 3. 

E. F. B. 

A.F. H. 
F. S. B. 

MUTUAL TRUST COMPANY No. 4858 

Orange, N. J., Nov. 12, 1908. 
To The FEDERAL TRUST COMPANY, NEW-

ARK, N. J. 

20 

' 30 
Pay to the Order of T. S. Byrne, Asst. Treas. 

'$5247 50/100 Five thousand two hundred and forty 
seven and 50 /100 Dollars 
W. B. Phillips Charles R. Wilmot 

Treasurer 
Endorsed 

Pay to the order of 
Federal Tr. Co. 
T. S. Byrne 

Asst. Treas. 

President. 

40 

I 
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Exhibit C 4a. 

"4900 00/ Orange, N. J. Aug. 30, 1905. 

On Demand after date, for value received, I 
promise to pay to MUTUAL TRUST COMPANY, 
or order, at its banking house, with interest at the 
rate of 5% per annum, 

10 Forty-nine hundred 00/ ................ Dollars, 
the undersigned having deposited with said Trust 
Company as collateral security for payment of this 
or any other liability or liabilities of the under-
signed, direct or contingent, individual or firm, to 
said Trust Company now exiRting, or which here-
after rna;v he rontracted, the following property, 
viz: 50 Shares Westfield Land and Improvement 
Co., with full power and authority to said Trust 
Company, or its Pre8ident, or Treasurer, to sell, 

20 assign and deliver the whole, or any part thereof, 
or any snhstitntes therefor, or any additions there-
to, at any additions thereto, at any Broker's Board, 
or at any public or private sale, at the option of 
said Trrn;it Company, or its President, or Treas-
urei·, or its or their or either of their Assigns, on 
the non-performanre of this promise, or the non-
ra)rment at maturity of any of the other liabilitieR 
nforesaid, or nt :my time or times thereafter, with-
out demand of payment, advertisement, or notice 

~O of sale, which are hereby expressly waived; anrl 
after deducting all costs and expenses for collec-
tion, i-mle and (lelivery, to apply the residue ,of tl1e 
proreecl.R of sueh sale, or sales, to pay any or all of 
said UahilitiPs to said Trust Company, or its as .-
~igmi, as its President or Treasurer, or assigns, 
slrn 11 deem proper, returning the over-plus to the 
undersigned; and upon any s.a1e at public auction 
or at Brokp,fi;;' Board the holder hereof ma;v pur-

40 
rhase thP whole or any part of i-mrh 1-1ernrities, dis-
charged from an~' right of redemption. And the 
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Exhibit 0--•1a• 

undersigned agrees to be and remain liable to the 
holder hereof for any deficiency, and to pay the 
same upon demand of the holder hereof. 

In case of depreciation, according to the judg-
ment of the holder hereof in the market value of the 
security hereby pledged, or which may hereafter 
be pledged for this loan, the undersigned agrees to 
make a payment on account, so that the said mar-
ket value shall always be at least twenty per cent. 
more than the amount unpaid of this Note, or else 
to make such further additional deposits .of securi-
ties as may be necessary to maintain such margin, 
adopting either course that the holder hereof may 
require. In case of failure to do so, or in the event 
of insolvency of the undersigned or of any endorser 
or guarantor of this Note, this Note shall be due 
and payable forthwith at the option of the holder 
hereof, anything llereinbefore expressed to the con-
trary notwithstanding, and the holder may im-
mediately reimburse himself by sale of the security 
as hereinbefore provided, also holding and applying 
the balance of any deposit account of the under-
signed with said Trust Company. In case of the 
substitution of any other securities for those above 
mentioned, or of any additions to the collaterals 
at any time securing this Note, the provisions here-
of shall apply to an such substituted new or ad-
ditional collaterals. 

In case of default by' the undersigned and the 
payment of this Note by any gran tor or endorser, 
the said Trust Company is hereby ~xpressly au-
thorized, if it so elect, to surrender to the person 
making such payment, any or all co1la terals held 
for the payment hereof. 

J. W. Crooks." 

I 
I 
I 

I 
I 
1 

10 

20 

30 

40 ll 
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Exhibit O 5. 

Nov. 30, 1908. 

Two months days after date I promise to 
pay to the order of J. S. Irving 

00/ 
Seventeen hundred Dollars 

10 at Mutual Trust Co. Orange, N. J. 

20 

30 

40 

value received 
J. W. Crooks 

09 
o. due Feb. 1 

Exhibit D 1. 

$1700. 00/100 Newark, N. J. Sept. 3, 1908. 

Two months after date I promise to pay to 
the order of Est. of T. W. Crooks 
Seven teen h unclred 00 /100 Dollars 
at the FEDERAL TRUST COMPANY Value re-
ceived. 
Due Nov. 3/08 

Endonied. 
Est. of T. W. Crooks 
J. W. Crooks. 
Pay to the Order of 

J. W. Crooks. 

Federal Trust Company, Newark, N. J. 
Restrictive Endorsements Guaranteed 
Mutual Trust Company, Orange, N. J. 

Gordon B. Phillips., Treasurer. 

(.ThiR ote was protested November 4, 1908. ) 

I! 
II 

,I 
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Exhibit D 2. 

$2800.00 NEWARK, N. J., Oct. 21, 1904. 

On demand, after date, for value received, I 
promise to pay to Bernardsville Natl. Bk. or order, 
at its banking house, with interest at the rate of 
5 % per annum, 

Twenty eight hundred 00/100 Dollars 
the undersigned having deposited with said Trust 
Company as. collateral security for payment of 
this or any other liability or liabilities of the under-
signed, direct or contingent, individual or firm, to 
said Trust Company, now existing, or which here-
after may be con tr acted, the following property, 
viz.: 

Ninety slrnres of Publishers Security Co. of C. 
A. with full power and authority to said Trust 
Company, or its President, or Treasurer, to sell, 
assign and deliver the whole, or any part thereof, 
or any substitutes therefor, or any additions 
thereto, at any Broker's Board, or at any public 
or private sale, at the option of said Trust Com-
pany, or its President, or Treasurer, or its or their 
or either of their Assigns, on the non -performance 
of this pomise, or the non-payment at maturity of 
any of the other liabilities aforesaid, or at any 
time or times thereafter, without demand of pay-
ment, advertisement, or notice of sale, Which are 
hereby expressly waived; and after deducting all 
eosts and expenses for collection, sale and deliv-
ery, to apply the residue of the proceeds of such 
sale or sales, to pay any or all of said liabilities to 
said Trust Company, or its as~gns, as its Presi-
dent or Treasurer, or assigns, shall deem proper, 
returning the overplus , to the undersigned; and 
upon any sale at public auction or at Broker's 
Board the holder hereof may purchase the whole 
or any part of such securities, discharged from a.ny 
right of redemption. And the undersigned agrees 

• 
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Exhibit D-2 

to be and remain liable to the holder hereof for 
any deficiency, and to pay the same upon demand 
of the holder hereof. 

In case of depreciation, according to the judg-
ment of the holder hereof in the market value of 
the security hereby pledged or which may hereafter 

10 be pledged for this loan, the undersigned agrees to 
make a payment on account, so that the said 
market value shall always be at least twenty per 
cent. more than the amount unpaid of this Note, or 
else to make such further additional deposits of 
securities as may be necessary to maintain such 
margin, adopting either course that the holder 
hereof may require. In case of failure to do so, or 
in the event of insolvency of the undersigned, or 
of any endorser or guarantor of this Note, this 

20 Note shall be due and payable forthwith at the 
option of the holder hereof, anything herein before 
expressed to the contrary notwithstanding, and the 
holder may immediately reimburse himself by sale 
of the security as hereinbefore provided, also hold-
ing and a pp lying the balance of any deposit account 
of the undersigned with said Trust Company. In 
case of the substitution of any other securities for 
those above mentioned, or of any additions to the 
collaterals at any time securing this Note, the pro-

BO visions hereof shall apply to all such substituted 
new or additional collaterals. 

40 

In case of default by the undersigned and the 
payment of this Note by any guarantor or en-
dorser, the said Trust Company is hereby expressly 
authorized, if it so elect, to surrender to the person 
making such payment, any or all collaterals held 
for the payment hereof. 

HARRY W. CROOKS. 

":B"Jndorsed without recourse 
Bernardsville National Bank." 
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Exhibit D 3. 

NEWARK, N. J., November 12th, 1908. 

Mutual Trust Company, Orange, New Jersey. 
Gentlemen-Enclosed please find my demand 

note for five thousand two hundred and forty-seven 
dollars and fifty cents ($5,247.50) to be paid from 
the proceeds of the sale of the fifty shares of stock 10 
of the Westfield Land and Improvement Company, 
here\vith assigned to you. 

Very truly yours, 

J. W. CROOKS. 

IN CHANCERY OF NEW JERSEY. 

Between 
JOHN S. IRVING, 

Complainant, 
and 

~IvrcAL TRUST COMPANY, 
et al.) 

Defendants. 

l 
I I On Bill, etc. 
t Final Decree. 

This cause coming on to be heard; at the present 
Term of the Court of Chancery of New Jersey, in 
the presence of Samuel Koestler, Esq., of counsel 
with the complainant, and John R. Hardin, Esq., 
of counsel with the defendant, Federal Trust Com-
pany, and Howe & Davis, Esqs., of counsel with 
the defendant, Mutual Trust Company, and the 
pleadings and proofs having been read, and the 
arguments of the respective counsel having been 
heard and considered, and the said Court having 

20 

30 

40 
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Notice of A ppecd 

duly considered the said plea.dings, proofs . and 
arguments; and it appearing to the Court that the 
complainant is not entitled to the relief sought and 
prayed for by him in his bill of com plaint; 

It is on this twenty-sixth day of August, 1913, by 
his Honor, ED"WIN ROBERT WALKER, Ohan-

10 cellor of the State of New Jersey, 01~dered, adudged 
and decreed that the complainant's bill be and the 
same is her by dismissd, with costs of the defendant 
Mutual Trust Company, and of the defendant Fed-
eral Trust Company to be taxed. 

20 

E. R. WALKER, 0. 

IN CHANCERY OF NEW JERSEY. 

Between 
JOHN S. IRVING, 

Complainant, 
and 

~h TJ'U.AL TRUST COMPANY, 

et al., 
Defendants. 

Notice of Appeal 
On Bill, &c. 

The romplainant, Jolin S. Irving, hereby appeals 
from a final derree made in this Court in the above-

30 stated cause dfamissing the complainants' hill of 
complaint with costs, and from the whole and every 
part of said decree, to the Court of Errors and Ap-
peals in the last resort in all causes. 

40 

Dated, September 27, 1913. 
SA:;_\IUEL KOESTLER. 

Solicitor for and of counsel with the complainant. 
I conceive there is good caus;e for appeal in tlw 

above-stated cause. 
SAMUEL KOESTLER, 

Of coun8el with complainant. 
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NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between l 
Complainant, 

J·orrn S. IRVING, I 

Appellant, 
and 

l\I·GTUAL TRUST COMPANY, 

et al.) 
Defendants- Resp-on den ts. r ______________ ] 

Petition 
for Appeal. 

To the Honorable Coiirt of Errors and Avpeals in 
the Last Res ·ort in all Cau,ses: 

The petition of John S. Irving, the appellant in 

10 

the above-named cause, respectfully shows: 20 
That your petitioner finds himself aggTieved by 

a decree, made in the Court of Chancery, by his 
Honor, Edwin Robert YValker, Chancellor of the 
State of New Jersey, bearing date the 26th day of 
August, 1913, wherein John S. Irving was com-
plainant and the Mutual Trust Company, and the 
Federal ':['rust Company were defendants, in the 
following rrspects, to wit: 

That the said decree orders, adjudges and decrees 
that the said biJl of complaint of the complainant 30 
should be diRmissed with costs to be paid by the 
complainant to the said defendants. 

And your petitioner humbly appeals from said 
decree of the Chancellor and each and every part 
thereof, a~ afo1·ei;mid upon the ground, that the same 
is errone.ous, for the reason, that· the said bill of 
complaint of the complafoant should not have ·been 
ordered to he dismissed, nor costs awarded to the 
defendants, but that the complainant should have 
been granted the reUef prayed by his said bill of 40 
complaint and supplemental bill of complaint. 
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Petition for A __ pz1eal 

Your petitioner therefore prays that the said de-
cree of the said Chancellor may be in the particulars 
aforesaid reversed, set aside and for nothing holden, 
and that your petitioner may have such relief in 
the premises as to your Honorable Court shall see 
meet. 

10 SAMUEL KOESTLER, 
Of Counsel with appellant, John S. Irving. 

Answers Filed in Usual Form. 

20 

30 

[2731] 
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