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3. Certifies, to the best of its knowledge, that it cannot
use the BRRAG tax credits originally issued for the tax
periods in which the credits are allowable; and

4, Has incurred or will incur expenses in connection
with the operation of the business in the State, including,
but not limited to, the expenses of fixed assets, such as the
construction and acquisition and development of real
estate, materials, start-up, tenant fit-out, working capital,
salaries, research and development expenditures and any
other expenses determined by the Secretary to be neces-
sary to carry out the purposes of the Act.

12A:2A-1.4 Requests for applications

All application requests shall be made to the Secre-
tary/CEO New Jersey Commerce, Economic Growth and
Tourism Commission, 20 West State Street, PO Box 820,
Trenton, New Jersey, 08625, in a manner prescribed and
adopted by the Secretary, after recommendation from the
Board of Directors, and the Director.

12A:2A-1.5 Submission requirements

(a) Each application to the Commission by a selling
company shall include the following information in a format
prescribed by the Secretary, after recommendation by the
Board of Directors. Complete applications must be received
by at least 120 days prior to the expiration of the second tax
period, pursuant to N.J.A.C. 12A:2-1.11.

1. The name and address of the applicant;

2. A statement that all terms and conditions of the
selling business’ BRRAG project agreement have been
and/or are continuing to be met;

3. A list of all corporations and affiliated groups of
corporations that directly or indirectly owns or controls
five percent or more of the voting rights or five percent or
more of the value of all classes of stock of the selling
business;

4. A statement that the selling business is operating
and has no current intention to cease operating;

5. A certification that, to the best of the applicant’s
knowledge, the applicant cannot use the BRRAG tax
credits originally issued for the tax periods in which the
credits are allowable;

6. The proposed use of any private financial assistance
that would be provided by a buying business, to assist in
the funding of costs incurred by the relocating business;

7. Any other necessary and relevant information as
determined by the Secretary for a specific application.

(b) Each application submitted by a selling business to
the program shall be accompanied by a non-refundable
application fee in the amount of $1,000 and with payment in
the form of a check, payable to the New Jersey Commerce,
Economic Growth and Tourism Commission.

12A:2A-1.6 Application and review procedures
(a) Applicants shall submit to the Secretary a completed
BRRAG Tax Credit Transfer Program application. The
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application shall bear either a legible post-mark date or a
date received stamp from the Commission.

(b) The Commission, in cooperation with the Director,
shall conduct a review of the applications commencing with
the application bearing the earliest submission date. The
Commission may require the submission of additional infor-
mation to complete the application or may require the
resubmission of the entire application, if incomplete. The
Commission, in cooperation with the Director, shall review
the applications to determine whether the applicant:

1. Complies with the eligibility criteria;
2. Satisfies the submission requirements; and

3. Adequately provides information for the subject
application.

(c) Once the review in (b) above is completed, the Board
of Directors shall recommend to either approve or deny a
request. The minutes of the meeting at which such action
occurs are submitted to the Governor for review and be-
come effective 10 working days of the Governor’s receipt of
the minutes unless earlier approval or vetoed.

(d) The Secretary, after receipt and consideration of the
recommendation from the Board of Directors, shall issue a
preliminary approval, approval with modifications, or denial
of an application in the program and so notify the applicant.

- (e) In the event that the applicant receives notification of
preliminary approval, that notification will state the condi-
tions that must be met before the Secretary will issue a final
approval. The notification of preliminary approval will state
that the Secretary will forward the application to the Divi-
sion of Taxation only upon receipt of the following:

1. A statement, dated the date of the closing of the
sale of the tax credit transfer certificate that states, among
other matters, that as of the date of the certificate, the
selling business is operating and has no current intention
to cease operating;

2. A completed Tax Benefit Identification Form that
identifies the accumulated BRRAG tax credits, the
amount intended to be sold, and the years that the
BRRAG tax credit were incurred;

3. A Buying Business Information Sheet that identifies
the buying business’ name, address, telephone number,
the estimated value of the tax credits to be transferred,
and from whom and a certification that the buying busi-
ness is not an affiliate;

4. An executed form of standard selling agreement
between the buying and selling business defining the
terms and conditions of the sale of the tax certificate(s),
with the Private Financial Assistance Form attached as an
exhibit;

5. A Private Financial Assistance Form specifying how
the applicant will expend the private financial assistance
for allowable expenditures for the expenses incurred in by
the selling business in connection with the operation of
the business in the State; and
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6. Information evidencing that the amount of private
financial assistance to be made by the buying business is
equal to at least 75 percent of the amount of the to be
surrendered BRRAG tax credit of the selling business.

(f) After approval of the tax credit by the Division of
Taxation as evidenced by the issuance of the appropriate tax
credit transfer certificate(s), the Secretary, after recommen-
dation by the Board of Directors, will issue final approval of
the application but only upon the receipt of a certificate
from the applicant, dated the date of the closing of the sale
of the tax credit transfer certificate that states, among other
matters, that as of the date of the certificate, the business is
not in default under the project agreement.

(g) In the event that an application is denied for either
preliminary or final approval, the applicant shall be notified
of the denial and the reasons for such denial.

12A:2A-1.7 Appeals

The procedure for appeals arising from the Secretary’s
action on an application to the program as well as appeals
arising from other decisions of the Secretary relating to the
program shall be the procedures set forth at N.JA.C.
12A:2-1.16.

SUBCHAPTER 2. SALES AND USE TAX
EXEMPTION PROGRAM

12A:2A-2.1 Applicability and scope

The rules in this subchapter are promulgated by the New
Jersey Commerce, Economic Growth and Tourism Commis-
sion (the “Commission”), after consultation with the Di-
rector of the Division of Taxation in the Department of the
Treasury, to implement sections 19 through 22 of the Busi-
ness Retention and Relocation Assistance Act, P.L. 2004,
.65 (the “Act”), which provides several incentive programs
aimed at retaining in New Jersey the full-time jobs of
businesses already active in this State. The sales and use tax
exemption program (“Sales Tax Exemption Program” or
“Program™) is hereby established as a Program under the
jurisdiction of the Commission and shall be administered by
the Chief Executive Officer and Secretary of the Commis-
sion. The purpose of the Program is to encourage economic
development and to preserve jobs that currently exist in
New Jersey. Qualifying businesses will be exempt from sales
and use tax for eligible property located or placed at a
business location for a construction and or renovation pro-
ject pursuant to the terms and conditions of a project
approval agreement. The sales tax exemption certificate,
which applies only to property purchased for installation in
that approved project will allow the business to purchase
machinery, equipment, furniture and furnishings, fixtures
and building materials other than tools and supplies for
placement at the project location without the imposition of
sales and use tax until the new facility is functional, as
further specified in this subchapter.
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12A:2A-2.2 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise.

“Act” means the Business Retention and Relocation As-
sistance Act, P.L. 2004, c.65.

“Agreement” or “project approval agreement” means the
project approval agreement between a business and the
Commission governing the terms and conditions of the
project approval for the sales tax exemption program. The
Agreement describes the project, the date the commitment
duration shall commence, the extent of sales tax exemption,
the conditions and limitations of the sales tax exemption,
the representations and reporting obligations of the busi-
ness, and other such provisions which further the purposes
of P.L. 2004, c.65 §§ 19 through 22 (N.J.S.A. 34:1B-185
through 188).

“Application” means the application submitted by a busi-
ness for the sales tax exemption program, pursuant to P.L.
2004, c.65 §§ 19 through 22.

“Approved site” means the site of the project in the New
Jersey Development and Redevelopment Plan designated
Planning Area 1 or 2 locations; however, if the site of the
project is not located in either of such Planning Areas, the
project involves renovation or expansion of an existing
facility, and the project satisfies all other criteria of the
program, as determined by the Secretary, the site may also
be an approved site.

“Board of Directors” means the board of directors of the
New Jersey Commerce, Economic Growth and Tourism
Commission.

“Business” means an employer located in this State that
has operated continuously in the State, in whole or in part,
in its current form or as a predecessor entity for at least 10
years prior to filing an application to the program and which
is subject to the provisions of N.J.S.A. 43:21-1 et seq. and
may include a sole proprietorship, a partnership, or a corpo-
ration that has made an election under subchapter S of
chapter one of Subtitle A of the Internal Revenue Code
1986, or any other business entity through which income
flows as a distributive share to its owners, limited liability
company, nonprofit corporation, or any other form of busi-
ness organization located within the State.

“BEIP grant” means the grant made to a business by the
New Jersey Economic Development Authority pursuant to
the provisions of P.L. 1996, c.26 (N.J.S.A. 34:1B-124 et al).

“Commission” means the New Jersey Commerce, Eco-
nomic Growth and Tourism Commission established pursu-
ant to N.J.S.A. 52:27C-61 et seq.
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“Commitment duration” means five years from the com-
pletion date specified in the project approval agreement
entered into pursuant to sections 19 through 22 of P.L.
2004, c.65 (N.J.S.A. 34:1B-185 through 188).

“Completion date” generally means the earlier of the date
of the issuance of a temporary certificate of occupancy with
respect to an approved site or in cases where no temporary
certificate of occupancy is issued, one year from the project
commencement date, as specifically set forth in the project
approval agreement.

“Construction contract” means for purposes of undertak-
ing the project, any contract for the acquisition, construc-
tion, improvement or installation of those portions of the
project subject to sales tax or installation of eligible proper-
ty. For purposes of this definition, the term “installation”
means installation by a contractor, which involves access to
pipes or wires within walls or any other alteration or modifi-
cation of the project, but shall not include the delivery,
locating, relocating, moving, assembling or setting up or
eligible property by the provider of such property or the
business’s employees or any installation of such eligible
property (including, but not limited to, machinery, apparatus
and equipment) if such installation is made pursuant to a
purchase contract by the provider of such property.

“Director” means the Director of the Division of Taxa-
tion in the Department of the Treasury.

“Eligible affiliate” means any person with respect to
which the business:

1. Possesses, directly or indirectly, the power to direct
or cause the direction of the management or policies of
such person, whether through the ownership of voting
securities, by contract or otherwise; and

2. Owns, either directly or indirectly, at least 51 per-
cent of the voting stock or other equity or ownership
interest of such person.

“Eligible property” means machinery, equipment, furni-
ture and furnishings, fixtures, and building materials, but
“eligible property” shall not include “motor vehicles” as
defined pursuant to section 2 of P.L. 1966, ¢.30 (N.J.S.A.
54:32B-2), parts with a useful life of one year or less, or
tools or supplies used in connection with the eligible proper-
ty. Eligible property does not include machinery or equip-
ment purchased, rented or leased by a project participant
construction manager, contractor, or subcontractor under
contract with the business for their own use on the project.

“Full-time employee” means a person who is employed
for consideration for at least 35 hours a week, or who
renders any other standard of service generally accepted by
custom or practice as full-time employment, whase wages
are subject to withholding as provided in the New Jersey
Gross Income Tax Act, N.J.S.A. 54A:1-1 et seq., and who is
determined by the Secretary to be employed in a permanent
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position according to criteria as the Secretary may prescribe.
“Full-time employee” shall not include any person who
works as an independent contractor or on a consulting basis
for the business. “Full-time employee” shall not include a
child, grandchild, parent, or spouse of an individual who has
direct or indirect ownership of at least five percent of the
profits, capital, or value of the business.

“Headquarters” means the single location that serves as
the national administrative center of a business or- the
worldwide administrative center of a key division of the
business, at which the primary office of the chief executive
officer or chief operating officer of the business or the key
division of the business, as well as the offices of the manage-
ment officials responsible for key businesswide functions
such as finance, legal, marketing, and human resources, are
located.

“Life sciences business” means a business engaged princi-
pally in the production of medical equipment, ophthalmic
goods, medical or dental instruments, diagnostic substances,
biopharmaceutical products; or physical and biological re-
search; or biotechnology.

“Manufacturing facility” means a business location at
which more than 50 percent of the business personal prop-
erty that is housed in the facility is eligible for the sales tax
exemption pursuant to subsection a. of section 25 of P.L.
1980, c.105 (N.J.S.A. 54:32B-8.13) for machinery, apparatus
or equipment used in the production of tangible personal

property.

“New business location” means the premises that the
business has either purchased or built or for which the
business has entered into a purchase agreement or a written
lease for a period of no less than eight years from the date
of relocation. A new business location may also include the
premises from which the business moves on a temporary
basis due to the rehabilitation of permanent premises that
also qualifies as reconstruction as “reconstruction” is de-
fined in the Uniform Construction Code, N.J.A.C. 5:23-6.3.

“Program” means the sales and use tax exemption pro-
gram established under the jurisdiction of the Commission
and administered by the Secretary, pursuant to P.L. 2004,
c.65 §§ 19 through 22 and this subchapter.

“Project” means the construction, renovation or expan-
sion of facilities at the approved site as described in the
project description in the application and the agreement
that will become the business’s new business location.

“Project participant” means an eligible affiliate of the
business or any construction manager, contractor or subcon-
tractor that performs acquisition, construction, equipping,
installation or improvements for the project and any other
entities working on the project that use the sales tax certifi-
cate.
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“Research and development facility” means a business
location at which more than 50 percent of the business
personal property that is purchased for the facility is eligible
for the sales tax exemption pursuant to section 26 of P.L.
1980, c.105 (N.J.S.A. 54:32B-8.14) for property used in
research and development.

“Retained full-time jobs” means an eligible position that
currently exists in New Jersey and is filled by a full-time
employee but which, because of a relocation by the business,
is at risk of being lost to another state or country. For the
purposes of determining a number of retained full-time jobs,
the eligible positions of the members of a “controlled group
of corporations” as defined pursuant to section 1563 of the
Federal Internal Revenue Code of 1986, 26 U.S.C. § 1563,
shall be considered the eligible positions of a single employ-
er. A retained full-time job is one that will not be included
in the calculation of a BEIP grant subsequent to being
moved to the approved project site.

“Sales tax certificate” means the sales and use tax exemp-
tion certificate issued by the Director to the business upon
approval by the Secretary of the terms and conditions of the
agreement.

“Sales tax exemption” means the sales and use tax exemp-
tion approved under an agreement pursuant to the Act, and
for purposes of this program, the sales tax exemption shall
be administered pro rata based on the number of retained
full-time jobs relative to the number of total jobs located at
an approved project site during the commitment duration
period.

“Sales tax repayment amount” means the sum of:

1. The amount of sales and use taxes which would
have been payable on all eligible property purchased for
the project if the property was not purchased with the
sales tax certificate; provided that if repayment is the
result of a default of the agreement during the commit-
ment duration, this amount shall be reduced by an
amount allocable to the proportionate amount of the sales
and use tax that corresponds to the period of time in
which the business was in compliance measured from the
completion date until the date of default;

2. Interest on the repayment amount referred to in
paragraph 1 above at the rate equal to the statutory rate
for sales tax deficiencies plus any statutory penalties; and

3. Al costs incurred by the Secretary and the Division
of Taxation in connection with the pursuit of the sales tax
repayment amount (including, but not limited, counsel
fees, court costs and other costs of collection).

“Secretary” means the Chief Executive Officer and Secre-

tary of the New Jersey Commerce, Economic Growth and
Tourism Commission.
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12A:2A-2.3 Eligibility criteria
(a) Program eligibility requires that:

1. -A business shall have operated continuously in New
Jersey, in whole or in part, in its current form or as a
predecessor entity, for at least 10 years prior to filing an
application with the Commission;

2. A business certify and represent that the availability
of financial assistance from the State as would be provid-
ed in the approval of the business’s application for the
program will be an important inducement to the business
to undertake the project and to relocate full-time jobs in
the State; and

3. A business shall satisfy at least one of the following
four criteria:

i. The business has 1,000 or more full-time employ-
ees in the State and the project involves relocating 500
or more full-time employees into a new business loca-
tion or locations;

ii. The business is a life sciences business or a
manufacturing facility and the project is: constructing
one or more new research and development facilities,
constructing one or more new manufacturing facilities
in this State, or relocating to a new headquarters in this
State that will employ 250 or more full-time employees
whose jobs are retained full-time jobs.

iii. The business is a life sciences business or a
manufacturing business and the project is constructing a
new, or substantially rehabilitating a vacant, property
that will separately or collectively:

(1) Be predominantly a new research and develop-
ment facility;

(2) Be predominantly a new manufacturing facili-
ty;
(3) House the headquarters of the business; or

(4) Separately or collectively be a combination of
(a)3iii(1), (2) and (3) above; provided, that the new
or substantially rehabilitated facility will house a
minimum of 250 full-time employees whose jobs are
retained full-time jobs. For the purposes of this sub-
subparagraph, “predominantly” means a majority of
the employees housed in the new facility are engaged
in that activity; or a majority of the square footage of
the new facility is used in that activity; or a majority
of the total value of the investment made will be
employed in that activity; or other measures of activi-
ty as may be determined by the Secretary that dem-
onstrate that a critical concentration of research and
development, manufacturing, or both, will occur at
the new facility; or
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iv. The business was, at the time of enactment of
P.L. 2004, c.65, § 21, receiving a structured finance
special guarantee pursuant to NJAC.
19:31-2.1(c)3ii(5) for the project.

(b) For the purposes of determining a number of full-
time employees pursuant to this section, the full-time em-
ployees of the members of a “controlled group of corpora-
tions” as defined pursuant to section 1563 of the Federal
Internal Revenue Code of 1986, 26 U.S.C. § 1563, shall be
considered the employees of a single employer.

(c) In addition to the eligibility criteria of (a) above, the
project must be located at an approved site.

1. To be an approved site, the location for the project
shall be situated in designated Planning Area 1 or 2, as
defined in the State Development and Redevelopment
Plan adopted by the State Planning Commission (pursu-
ant to P.L. 1985, c.398 (N.J.S.A. 52:18A-196 et al.)).

2. Notwithstanding (c)1 above, a project involving the
renovation or expansion of an existing facility that is not
located in designated Planning Area 1 or 2 may be
eligible to participate in the program, at the determina-
tion of the Secretary, if all other applicable criteria are
satisfied.

3. A business located in an urban enterprise zone
designated pursuant to the New Jersey Urban Enterprise
Zones Act, P.L. 1983, c.303 (N.J.S.A. 52:27TH-60 et seq.)
as of June 30, 2004 shall not be eligible to participate in
this program if the relocation project is from a facility
within the urban enterprise zone to a facility outside an
urban enterprise zone.

4. Notwithstanding (c)3 above, if the relocation is to a
facility already owned or leased by the same business and
that business already employs at least the same number of
persons as those being relocated from the urban enter-
prise zone, it may be eligible to apply.

(d) Program eligibility further requires that a business
shall provide evidence and certify that it is not in default
with any other program administered by the State of New
Jersey.

(e) A project may be completed in up to two phases
provided that it will be the national headquarters of a life
sciences or manufacturing company, and will include a
significant research and development, a significant manufac-
turing facility, or combination thereof if:

1. The first completed phase will house at least 200
full-time employees and the second phase will house at
least 100 additional employees; and

2. The project is pre-approved for phases and that all
phases are completed within 30 months of project approv-
al,
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12A:2A-2.4 Requests for applications

All application requests shall be made to the Secre-
tary/CEO New Jersey Commerce, Economic Growth and
Tourism Commission, 20 West State Street, PO Box 820,
Trenton, New Jersey 08625, on forms and/or in a manner
prescribed by the Commission.

12A:2A-2.5 Submission reguirements

(a) Each application to the Commission shall include the
following information in an application format prescribed by
the Commission:

1. Business information shall include the following:
i. The name of the business; .
ii. The address of the business;
iii. The type of business;
iv. Principal products and services;
v. The contact person for this application;
vi. The New Jersey tax identification number;
vii. The Federal tax identification number;
viii. The total number of employees in New Jersey;

ix. The total number of years of operation in New
Jersey including evidence that the business or a prede-
cessor entity has been operating, in whole or in part, in
this State for at least 10 years prior to the filing of the
application;

x. Certification that the business applying for this
program is not in defauit with any other program
administered by the State of New Jersey;

xi. Certification that the availability of financial as-
sistance from the State as provided in this program at
the site proposed for approval is an important induce-
ment to the business to undertake the project and to
relocate the full-time jobs relating to the project in the
State; and

xii. Any other necessary and relevant information as
determined by the Secretary for a specific application.

2. Project information shall include the following:
i. An overall description of the proposed project;

ii. The current location(s) (address(es)) and num-
ber of employees for each site that is subject to this
application;

ili. The location(s) employees will be relocated
from and identify the location(s) employees will be
relocated to as per this application. Include number of
employees for all sites;

iv. A description of the quality of the full-time jobs
retained, including, but not limited to, the salaries and
benefits provided to retained full-time employees;
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v. A description of any capital investments made by
the business at the new business location;

vi. Identification of the site of the new business
location and its consistency with the smart growth goals,
strategies and policies of the State Development and
Redevelopment Plan established pursuant to section 5
of P.L. 1985, c.398 (N.J.S.A. 52:18A-200) or if the site
is outside the jurisdiction of the State Plan, evidence of
approval under the applicable comprehensive manage-
ment plan;

vii. A project schedule that identifies projected
move dates for each site;

viii. A schedule of short-term and long-term em-
ployment projections of the business in the State based
upon the relocation;

ix. The terms of any lease agreements or details of
the purchase or building of the new business location;

X. An estimate of the projected retained State tax
revenues resulting from the relocation;

xi. A description of the type of contribution the
business can make to the long-term growth of the
State’s economy and a description of the potential
impact on the State’s economy if the jobs are not
retained;

xii. Evidence of alternative relocation plans, such as
an analysis of the cost effectiveness of remaining in this
State versus relocation under the alternative plans; and

xiii. Any other necessary and relevant information
as determined by the Secretary for a specific applica-
tion.

3. The employee information shall include the follow-
ing:

i. A written certification the employees that will be
the subject of this application are full-time employees
and receive health care benefits;

ii. The number of employees at the project site that
are included in a BEIP grant calculation, Compare this
to the number of employees that are subject to an
application made under this section. Include the New
Jersey Economic Development Authority BEIP project
identification number;

iii. Evidence that the New Jersey Economic Devel-
opment Authority has been notified of the applicant’s
potential relocation to another site within New Jersey,
if the applicant is a BEIP grantee;

iv. A certification that the business will maintain 95
percent of the retained full-time jobs for at least the
first two years of the commitment duration, and will
maintain a minimum of 90 percent of the retained full-
time jobs for the remainder of commitment duration;
and
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v. Any other necessary and relevant information as
determined by the Secretary for a specific application.

4, The business applying to the program shall submit
the following non-refundable application fee, with pay-
ment in the form of a check in the amount of $1,000,
payable to the “New Jersey Commerce, Economic
Growth and Tourism Commission.”

12A:2A-2.6 Application and review procedures

(a) Applicants shall submit to the Secretary a completed
Sales Tax Exemption Program application. The application
shall bear either a legible post-mark date or a date received
stamp from the Commission.

(b) The Commission shall conduct a review of the appli-
cations commencing with the application bearing the earliest
submission date, including those applications submitted to
the Commission prior to May 16, 2005. The Commission
may require the submission of additional information to
complete the application or may require the resubmission of
the entire application, if incomplete. The Commission shall
review, and provide a recommendation to the Secretary
regarding, the applications to determine whether the appli-
cant:

1. Complies with the eligibility criteria;
2. Satisfies the submission requirements; and

3. Adequately provides information for the subject
application.

(c) The Secretary after receipt and consideration of the
recommendation from the Board of Directors, shall ap-
prove, approve with modifications, or deny an application in
the program.

(d) When the Board of Directors recommends to either
approve or deny a request, the minutes of the meeting at
which such action occurs are submitted to the Governor for
review and become effective 10 working days of the Gover-
nor’s receipt of the minutes unless earlier approval or
vetoed.

(e) Upon completion of the review of an application
pursuant to (b) above, the Secretary shall notify the appli-
cant whether the application has been approved, approved
with modifications, or denied.

(f) In the event that an application is approved, the
Secretary will notify the Director of the terms and condi-
tions of the project approval agreement and the Director
shall issue a certificate pursuant to the terms and conditions
of the project agreement. In the event that an application is
denied, the applicant shall be notified of the denial and the
reasons for such denial.
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12A:2A-2.7 Project approval agreement

(a) If the Secretary approves the application to the pro-
gram, participation in the program is conditioned upon the
applicant executing a project approval agreement with the
Secretary to establish the terms and the conditions of the
project approval.

(b) The terms and conditions of the project approval
agreement shall include, but not be limited to, the following:

1. Terms establishing the starting date, or event that
will determine the starting date and ending date, of the
commitment duration;

2. An agreement by the applicant that the four-year
statute of limitations for the collection and assessment of
sales and use tax will be extended to the period of the
commitment duration;

3. Certifications by the business, including the follow-
ing: eligibility for the program and participation in the
program.as an important inducement in the business’
decision not to relocate outside of New Jersey and to
relocate the project in the State;

4. Requirements for undertaking the project;

5. Requirements on maintaining the existence of the
business and not relocating the project;

6. Representations that the business is in good stand-
ing, the project complies with all applicable law, and
specifically, that the project does not violate any environ-
mental law;

7. Indemnification and insurance requirements;

8. Limitations on the scope and use of the sales tax
exemption;

9. Default and remedies; and

10. Reporting requirements.

12A:2A-2.8 Undertaking the project

(a) Once the project approval agreement is fully executed
by the business and the Secretary, the business shall com-
plete the project and seek a temporary certificate of occu-
pancy and such other permits and approvals as may be
required in a timely manner.

(b) The business shall design, acquire, install, and operate
the project in compliance with all applicable Federal, State
and local laws or ordinances (including rules and regula-
tions) related to zoning, building, safety, and environmental

quality.

(c) The business shall not use any hazardous substance
on, from, or affecting the project in any manner which
violates any environmental law, and shall keep or cause the
project to be kept free of hazardous substances, except as
provided in applicable environmental law.
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(d) The business shall comply with any rules that the
Commission either applies (see N.J.A.C. 17:27) or promul-
gates governing the Commission’s affirmative action pro-
gram and prevailing wage requirements (implementing
N.JS.A. 52:27C-73.1) in the performance of construction
contracts for the acquisition, construction, improvement or
installation of those portions of the project subject to sales
tax or installation of eligible property.

12A:2A-2.9 Sales and use tax exemption limitations

(a) The duration of the sales tax exemption shall be
limited. In general, the sales tax certificate shall not apply to
purchases initiated by the business after the date that the
temporary certificate of occupancy is issued, or in cases
where no temporary certificate of occupancy is issued shall
not apply to purchases initiated by the business more than
one year from the project commencement date; however,
the duration of the sales tax certificate shall be pursuant to
the terms and conditions of the project approval agreement.

(b) The scope of the sales tax exemption shall be limited.
Any exemption from State sales and use taxes resulting from
or occasioned by a business’s use of the sales tax certificate
shall be limited to purchases of eligible property that will be
located at the approved site that are made between the
commencement and completion dates by the business or a
project participant. The sales tax exemption shall:

1. Only be utilized for materials which shall be pur-
chased, completed, constructed or instalied by the busi-
ness or a project participant in connection with the
project (and not with any intention to sell, transfer or
otherwise dispose of any such materials to another par-

ty); and

2. Not be available for any cost of motor vehicles,
tools, and parts with a useful life of one year or less,
utilities, cleaning service or supplies, maintenance or any
otherwise taxable services or property.

(c) The use by project participants of the sales tax exemp-
tion shall be limited. If the business undertakes the project,
in whole or in part pursuant to a contract with a project
participant, the project participant may utilize the business’s
sales tax exemption for purchases of eligible property for the
project, provided that each project participant shall comply
with all of the terms and conditions of this subchapter, the
project approval agreement, the sales tax certificate and any
reporting requirements. A project participant may not use
the sales tax certificate issued to the business, except as
authorized by the project approval agreement, which shall
be strictly construed to limit use, and the business and the
project participant shall be jointly or severally liable for any
misuse.

(d) Notifications of violations of the terms and conditions
of the sales tax exemption shall be addressed as follows. In
the event that a project participant utilizes the sales tax
exemption provided pursuant to the sales tax certificate in
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violation of the terms and conditions of this subchapter and
or the project approval agreement, and the business is aware
of such violation, the business shall promptly deliver notice
of the violation to the Secretary, and the business shall,
upon demand by the Secretary, pay to the Division of
Taxation the sales or use tax that would have been paid on
purchases not authorized by the project approval agreement
in an amount equal to all such authorized sales or use tax
exemptions claimed, subject to the provisions of the State
Uniform Tax Procedure Law, NJ.S.A. 54:48-1 et seq., with
regard to unpaid sales or use tax, penalty and interest.

12A:2A-2.10 Reporting requirements

(a) During the term of the project approval agreement,
on the 15th business day of the quarter, the business that is
party to the agreement shall furnish to the Secretary a
certified report of all purchases of eligible property on
which the sales tax exemption was claimed, including the
date of purchase, an itemized description, amount of pur-
chase, name of project participant that purchased the item,
and name of vendor. “Certified” for purposes of this sub-
chapter means that the veracity of the report is attested by
the business, and does not entail a certification by an
outside accountant based upon an audit of any type.

(b) During the term of the project approval agreement,
30 days prior to each anniversary of the commencement
date of the agreement, the business shall furnish to the
Secretary a certified report in a format as may be deter-
mined by the Secretary which shall contain the following
information:

1. A certification indicating whether or not the busi-
ness is aware of any condition, event or act which consti-
tutes a default or an event of default of the agreement, or
which would constitute an event of default with the giving
of notice or passage of time, or both, under the project
approval agreement;

2. A written description of the present status of con-
struction and use of the project and a description of any
anticipated material change in the use of the project or in
the number of employees located or to be located at the
project;

3. For the applicable reporting year, the total amount
of the sales tax that would have been paid on purchases of
eligible property by or on behalf of the business but for
the fact that the sales tax exemption provided was claimed
and aggregated as a total from the commencement date;
and

4. Any other reports required under the project ap-
proval agreement, such as the information provided to the
Secretary demonstrating the number of retained full-time
jobs maintained by the business.
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12A:2A-2.11 Events of default

(a) The occurrence of any one or more of the following
events (whether such event shall be voluntary or involuntary
or come about or be effected by operation of law or
pursuant to or in compliance with any judgment, decree or
order of any court or any order, rule or regulation of any
administrative or governmental body) shall constitute an
“event of default” under the project approval agreement:

1. The business fails to strictly observe or comply with
the limitations and conditions of the use of the sales tax
exemption as set forth in this subchapter, the sales tax
certificate and the project approval agreement;

2. Any representation or warranty made by the busi-
ness in its application or in the project approval agree-
ment that is false, misleading, or inaccurate in any materi-
al respect;

3. Failure to comply with any condition or require-
ment of the project approval agreement;

4, The business reduces or relocates the retained full-
time jobs; or

5. The business fails to serve or perform in any other
material respect any other term, covenant or condition of
the business under the project approval agreement and
this subchapter and such failure shall have continued for
30 days after the earlier of delivery to the business of
written notice thereof from the Secretary or the business’s
actual or constructive knowledge of such failure; provid-
ed, however, that if such failure is capable of cure, but
cannot be cured by the payment of money or by diligent
efforts within such 30-day period, but diligent efforts are
properly commenced within the cure period and business
is diligently pursuing, and shall continue to pursue dili-
gently, remedy of such failure, the cure period shall be
extended for an additional period of time, not to exceed
an additional 45 days and in no case to extend beyond the
expiration of the project approval agreement. Violations
of the “events of default” provision of the project approv-
al agreement shall be cause for immediate termination of
the sales tax certificate as provided by law and repayment
of State sales tax. .

12A:2A-2.12 Remedies

(a) Upon the occurrence of any event of default as
described in N.J.A.C. 12A:2A-2.11 and the project approval
agreement, the Secretary may, so long as such event of
default is continuing, do one or more of the following as the
Secretary in his or her sole discretion shall determine,
without limiting any other right or remedy the Secretary or
the Division of Taxation may have on account of such event
of default:

1. The Secretary may require the surrender by the
business to the Secretary of the sales tax certificate for
suspension or cancellation; and/or
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