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Grounds of Appeal upon Which Appellant Will
Rely.

The grounds of appeal will be found on pages 
123 and 124 of the printed book, and the only ones 
upon which the appellant relies to sustain its ap-
peal are Nos. 3 and 4, which read as follows:

3. Because the trial court, although re-
quested so to do by the attorney of the de-
fendant below, such request being based 
on the ground that the whole case disclosed 
no negligence on the part of the defendant 
below, refused, at the close of the whole 
case, to direct a verdict in favor of the de-
fendant below.

4. Because the trial court, although re-
quested so to do by the attorney of the de-
fendant below, such request being based 
on the ground that on the whole case the 
plaintiff below was clearly guilty of negli-
gence that contributed to the happening of 
the said alleged accident, refused to direct 
a verdict in favor of the defendant below.

Argument.

The easiest way to get at the facts leading up 
to and causing the accident is to give a resume 
of the testimony.

The plaintiff testified (p. 7) that he was a truck 
farmer living at a place called Fairview, and tha 
on the day of the accident, Saturday, April 3 ,191o> 
in returning from Philadelphia, where he ha 
been on business, he left the train at Woodbury 
and started home; that (p. 8) he arrived a 
Woodbury about quarter to one o ’clock in t e



a
afternoon, and as it was snowing he obtained 
some rope for the purpose of wrapping it on the 
rear wheels of his automobile as a better protec-
tion from its skidding; that the car he was using 
was a six cylinder Studebaker; that (p. 9) about 
one o’clock he started home on Cooper Street; 
(1.18) “ Q. What was the condition of the trolley 
tracks or the sides of the road on each side of the 
trolley track as you were going out Cooper Street? 
A. Well, there hadn’t been nobody driving any-
where but on the tracks. Snow was laying any-
where from six inches to a foot deep along until 
I got outside by the Country Club, then it was 
drifting and it was as much as two feet deep, two 
and a half on the side where we would drive with 
the wagon or automobile. Coming out there is 
only one side of the road has a road there, and 
it wasn t safe to run along there, there was a set 
of telephone poles and trolley poles there and a 
ditch combined, so I took to the track. Q. Which

r°a<̂  as y0u were ou  ̂ t*16 side
¿at there is a roadway?' A. On the left hand 
side coming out, the left hand side to drive out.

A.8. ere any roadway at the place where the 
collision occurred on the riirht hand side? A. Nk

! ^ for,a horse to walk on- Q- where did vou
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ningto be safe? A. Sure, I was prepared, for I 
had my eyes screened looking out at the vent; I 
had to look out with the snow beating in my eyes 
at that. Q. Now, what kind of day was it? A. 
Well, it was a terrible stormy day. Q. And what 
did you do with your automobile for the purpose 
of giving you an opportunity to see what was 
ahead of you? A. I opened my rain vision before 
I left the garage. Q. How much space did that 
give you open between the two portions of your 
glass, rainshield? A. About three to four inches. 
Q. And what did you do, if anything, so that you 
could see out of that portion of the car, that is, 
out between the rain vision? Could you sit up as 
you ordinarily did and see? A. No, I had to 
stoop, down just a trifle to see out. If I 
opened it all the way up I could have saw out, u 
I was under the impression that it was letting 
more snow in than I could have any idea of see-
ing through. Could you see through as far as 
the rain shield was concerned or winds e 
could you sed through between them? A. » 
yes, I had plenty of room to see through. St 
Now, what, if anything, did you encounter on you 
way out there, Mr. Savage—just tell us m you 
own language what you came up against an w 
you saw first, i f  anything, what you did an "  
happened? A. Well, I encountered a trouey 
ear. Q. Well, tell us, won’t you, m your own  ̂
guage what first drew your attention to it, i - 
thing? A. Well, the first thing that draw^d^y 
attention, as I was watching my wav as , car 
down the track through the snow, a ro 
popped up, it was a yellow painted car P P ^  
up in my sight all at once. It w s J  ̂ ever 
the color of the snowstorm as anyxnmg ^
seen to come up in front of you. Q- jivl,
f .r  »wav from vou? A. Well, about twenty
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feet, as near as I could recollect. Q. Was it run-
ning or not? A. Yes, sure. Q. Had you heard 
any signal of bell or whistle? A. No, sir, nothing 
at all. Q. Which way was the wind blowing from 
that day? A. Blowing from the east. Q. Was 
that coming toward you from the trolley car or 
away from you? A. Coming right toward me. 
Q. What did you do when you first saw this trol-
ley car? A. I throwed my clutch out with one 
foot, put my footbrake on with the other and 
pulled back the emergency brake. Q. Did that 
stop the speed of your car? A. I done all I could 
to stop it. Q. Did it stop the speed of your car 
somewhat by doing that? A. Yes; seemed to; 
didn t stop it still71; that (p. 12) after he saw the 
car “ it was only a snap of my finger” before the 
accident; that lie could not tell whether the trol-
ley car was running faster or slower than he 
was; that (p. 13) the first thing he saw after the 
accident was the motorman, at which time his 
automobile was still in the tracks ; “ Q. How far 
away from the car? A. Well, from seven to ten 
eet, as near as I can recollect; there was a re-

bound to it. f ’
On cross-examination the plaintiff testified that 

at the time he started home from Woodbury there 
j'as about ten inches of snow on the ground but

a when he started from his home in the morn-
sta 4, !ja(L n0t ^ en startec* snowing; that the snow 

red between eight and nine o ’clock in the 
morning-.

anxiety to get home he testified (p. 39), 
Yes t v, J°U Were m a hurrY to get back home? A.
that needed f T - 'dea’ ° f business out there> things 
tomatn „1* 7 aklnS care of. There was all them 
bed anj , ?n s and a 8Teat. big, long sweet potato
min’d was-Y” had to be a fire kePt in that, and my 

He says that he did not hurry



his automobile, although he was in a hurry to get 
home.

It appears (p. 40) that the plaintiff did not go 
on the roadway outside the trolley tracks because 
he was afraid of his automobile skidding, and that 
in taking the tracks he knew that it was difficult 
to get out of them. Although he had used them 
he had not used them very often. (1. 16) “ Q. But 
what was there about that snow that made it un-
safe? A. I would like to have had you there; I 
would have showed you what made it unsafe, a 
ditch on one side and two sets of poles and ten or 
twelve inches of snow; two foot the snow had 
drifted some places on that road. Q. Were you 
afraid of skidding? A. Yes. Q. Wasn’t that 
what made it unsafe on the side? A. To a cer-
tain extent, sure. I have heard and read of many 
a man climbing telephone poles—they had had 
that news in the paper about me at the time after 
it happened. Q. You did not go on the side roac 
for fear your automobile would skid, isn t that 
correct? A. That is it. Q. Now, you did not ex-
pect any snowstorm in the morning when yon 
started out to Philadelphia, did you?  ̂ A. No. W- 
And you didn’t take your chains with you? A_ 
No, sir. Q. You had chains at home that would 
have prevented skidding, hadn’t you? A. Not a 
together, no, nothing would prevent in a case 
that, as bad as that. (P. 41.) Q- Bo there w _ 
nothing safe? A. Nothing is safe that eve1 
seen on an automobile. Q. When you started t 
take the trolley tracks, did you think you w 
safe from skidding then? A. Yes, you ge  ̂
tracks you can pilot your wav down theie, ^  
there is no way of sliding out as easy as n  
be in sliding in and out on a slippery we ^  
like that was. Q. In fact, it is pretty hard t J  
out of wet trolley tracks after you ge i



7

isn t it ? A. Yes. Q. And you had often used 
that road before, had you not? A. Plenty of 
times. Q. And you had traveled in these trolley 
tracks before, hadn’t you? A. Yes, not very of-
ten, though, only when it was necessary ; if the 
side roads was muddy and slippery or turning 
out for a wagon; if I would be going into Wood-
bury and a wagon would be coming out, I would 
have to give them the right of way and have to 
take to the track to let them have the right of way 
to come out. Q. But you were familiar with the 
kind of trolley rails that there were on that road 
weren’t you? A. Yes,”

He further testified that his automobile weighed 
3,000 or 3,200 pounds; that (p. 43) at the time 
and just prior to the accident he was running his

^n°oTbile d°Wn gmde; that tbis ^rade was about b500 feet long and the accident occurred near the
o tom; that the road was straight from the top 

0 the grade to a bridge near the bottom of the 
f ade’ and beyond the bridge the trolley tracks 

rn rom the road and run on a private right of 
2 ;  the accident occurred at a point be- 

r /  dand 300 feet westerly from the bridge. 
Iia f 16 conditions leading up to the accident,
a f t e ^ w . testifies (p- 45’ b 25> “ Q- I mean
o-oinp- /  lmi y°U left Wo°dbury; bad you been 
twenh ^  road 11 nabl© to see more than
Yes yfeetallthe way? A. Yes. Q. What? A. 
»ny wav Sl°W eaou^b so I could pilot
didn’t V ♦ * 6 ’ ^°u went bfteen miles an hour,
you shut off  ̂ When y°a saw the car
A. Yes O p0llr power and on your brakes? 
when vn,i l •+ y0Ur automobile was still moving
C Z u  l  °ar’ Wasn,t itf A- As a« I
lively whether T r r d  know’.1 couldn’t say posi- 
not. 0. Ho f Ul' brouSht lf t° a standstill or 

ar do you think your automobile.
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went after you shut off the power and put on the 
brakes? (P. 46) A. It brought up against the 
trolley car, that is how far it went. Q. H°wJ;ar 
is that? A. Well, you got me there? Q. t t *  
don’t  know? A. No. Q. Now, Hr. Savage, with 
that same ear that you had that day and on that 
hill where the accident happened under the same 
conditions, within what distance could you stop 
that automobile if you tried? A. In a snowstorm 
or on a dry road? Q. In a snowstorm under those 
same conditions, on the same kind of tracks. A. 
That I couldn’t tell you, never tried it, never^ex-
perienced that thing to see how long it would take 
it to stop in a snowstorm like that, 
don’t have them very often like that. Q- . 
long had you been going at the rate of fiftee 
miles an hour before meeting this car? A. Alter 
I got over the railroad down here, started on 
the grade there from the railroad depo 
Cooper Street, I went on about that gait, 
twelve to fifteen; it wasn’t all fifteen.

The signed statement which the plaint1 
is called to his attention, which he readily admits
and confirms, and on examination it appears IP- 
49, 1. 30) that as it was snowing hard a. 
thick, and as he knew it was a danger'o P
on the trolley tracks, he looked at his spe 
and saw that he was going fifteen mJles ® h- t 
and that the time he thus looked (p. 50) was .] 
before the accident happened ■ did

He further testifies (p. 50, 1. 2 ) .  Q- ■
you keep a careful lookout as you were 
down this hill? A. I did; the only time I ^  ^  
looking at that was when I cast my J  Q,
speedometer, because I was aware o _
Yon said in your statement t n y Q. 
were in a dangerous place? • , meet
von meant bv that that you were like y
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a trolley car? A. Yes. Q. Coming in the op 
posite direction? A. Sure. Q. And up to that

be“ n able t C°ming down this MU you had not 
been able to see more than fifteen feet ahead of
you is that true? A. No, further than that
twenty to twenty-five feet; don’t make it any
closer than what it was. Q. You could not see

is as Lr“ : ? !  n„ tWenty f6et aW^ ? A- ™ a* 
than that hi t rt,° t • Yes’ * coaid see further
trollel as n ^  t  ^  ^  “  (p' 51 > 1  saw tbat
account of th 88 ^  judg6  ahead of me’ on

Sn° 7  and the paint 011 ‘he trolley car looking near alike in color. Q. I want to
your attention to Exhibit D-3 for identification where it «a v « “ Ho™ j  , loaiion

S  r  s re i d;d was «  a~  S r
over fwenty t f a t a f ’ T ‘ Vt]lpro 1T y aneacl- A. Yes,- that {p 50)
ley car aL ad ofn ! ^  fr°nt windows of the trol 
the accident on! “ ° an; that (p. 53, 1. 38)
neighborhood • i!” & V6ry sparsely settled
houses all the w 7  bel"8 ‘only two or three
two of hem on t l  r «  flfteen hundred feet-
■nd the Other! ° ne o f  them - a new one.tilers on the right. ’ ’ ’

‘I’. 54, 1, 30) S1,f”al® tlle Plaintiif gave, he testifies

this accident occur &t .the time that
car? A. An elent • i 7 lad a horn on your 
« device t o t  f i * 0 ■' Q' Yes’ “ d that was 
did you blow ?ghWaT f ? A - Yes- Q- Now, 
Before the accident*°N * *  aecident? A.
accessary to blow A  N5° ’ Slr’ 1 d ld a’t think H was 
tion« a n e n c w /  a trolIey™an’s atten-
and wagon or an autom h'i* had been a man> horse 
?  w°uld have ei l  u  ’ '<* 55) else,
Jllst that q„ickj b ■rlght 111 “ y mind to blow it,

I don t notice people ever
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blowing for trolley cars in automobiles. I don’t 
think the law ever calls for that. ’ ’

In answering questions by the Court (p. 55) he 
testifies that the motorman of the car did not sig-
nal, that he did not hear a sound from him; that 
(p. 56) as to the direction from which the storm 
was coming, in relation to the plaintiff’s line of 
travel, he testifies (p. 56) “ Q. Well, what quarter 
—I am speaking now as far as the street is con-
cerned—suppose the street was straight ahead of 
you? A. It was off on a quarter about this way. 
Q. Coming crossways, was it? A. Yes, sir. Q. 
Partly, at least? A. Yes.”

Besides the testimony given by the plaintiff him-
self, there was the testimony of several other wit-
nesses, as follows:

CLAYTON EASTLACK testified (p. 60.) 
merely that he moved the automobile off the 
tracks; that at the time he went to the scene of 
the accident to move it the front was in the track; 
that he was present at the scene of the accident 
on the following Monday morning when the photo-
graphs were taken of the automobile as it appeared 
immediately after the accident. Copies of these 
photographs will be found in the back of the 
printed book.

JOSEPH HUDSON testified (p. 65) that he 
was a passenger in the car; that the doors leading 
from the main part of the car to the motorman s 
platform were open and that the first he knew 
about an accident he saw a flash of light; thâ  
(p. 66) the car was running at a moderate rate o 
speed. As to his knowledge of the facts leacj ^  
up to the accident he testifies (p. 65, 1. 40), hi- 
How fast was the car running, Mr. Hudson? (P-
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66) A. Well, now, that I couldn’t say; it was run-
ning at a moderate rate, but how fast I couldn’t 
say. Q. Did you see the motorman before the 
flash? A. Yes, I seen him looking. Q. Did you 
see any effort on his part to stop the car before 
the flash? A. No, sir. Q. Did you hear any 
noise when the flash was made? A. Just a sound, 
I don’t know how loud it might be. Q. Well, what 
did that sound indicate to you? A. Well, some-
thing came together. Q. Was the car standing 
still or running? A. The car was running. Q. 
Had there been any effort that you could see to 
stop the car before you heard this sound and saw 
this flash? A. None. Q. Had there been any 
bell sounded or whistle blown? A. None.

This witness further testified that after he had 
gotten off the car and assisted Mr. Savage from 
the automobile into the trolley car he went to the 
motorman’s platform and made an effort to look 
m front of the car but he could see nothing. He 
gays (p. 67, 1. 22): “ Q. What did you see? A. I 
couldn’t see nothing. Q. Were the windows open 
or closed? A. Closed. Q. Why couldn’t you see 
°a  ̂ ®ecause it was closed with snow. Q.

an ing in the place that the motorman stood, 
was it possible to see anything in front of the car 
as }ou looked at it at that time? A. No, sir.”

th fi T °v 'eXainiliation he testified (P- 69) that 
• » rs he saw was a flash from somewhere
cam ^  Car ’ ke doesn’t know where it
seer l^ r1’ ^  that the flash and the collision 
not «a r r  a  ̂ one iim e5 Hiat (p. 71) he can- 
°r not ^ e^ 6r l̂e motorman was poking ahead
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CHARLES SAGERS testified (p. 74) that lie 
was a passenger, and the first his attention was 
called to the accident was that he heard a crash, 
at which time the car was running and that be-
fore the accident he did not hear any signal given; 
that as to what he did immediately after the acci-
dent he testifies (p. 75) “ Q. After the crash you 
heard, what did you do! A. Walked to the front 
of the car. Q. What did you do when you walked 
to the front of the car! A. Looked out and saw 
it was Mr. Savage. Q. Where were you standing 
in the car at that time! A. When I went to look 
out! Q. Yes. A. Why, just on the raise, just be-
fore it steps down to where the motorman stands. 
Q. You were up in the car—you weren’t on the 
platform! A. I was in the car. Q. And how high 
is that raise, about, from the place where the mo-
torman stands! A. I couldn’t tell you that, I 
don’t know. Q. Well, you can tell whether it is 
two inches! A. I should judge it was four inches 
anyway. Q. And you standing in the middle of 
this raise, whatever it was, looked out the front 
and saw Mr. Savage, did you! A. Yes. Q- Do 
you know whether the window was open or closed < 
A. Why, the window was closed; that (p. 75,1. 35) 
when he got out of the car the automobile was six 
feet away from the car.

JOHN FUHLBRICK testified (p. 79) that he 
was a passenger and the first his attention va 
called to the collision was the crash; that e sa 
no effort on the part of the motorman to s op 
car. He testified (p. 80,1. 20) “ the first t ^ " 
a flash and this upper thing there he W™ 
that; that was after the bump” ; that he a 
no bell or whistle before the accident, and a 
time of the accident the car was in mo ion,
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(p. 81) he could not see out of the windows on the 
front platform as the snow was up against the 
windows; this was after the accident.

EDWARD R. JONES, one of the jurors on the 
general panel, testified (p. 88) that he was a pas-
senger on the car and his attention was called to 
the accident by a crash and the car stopping all 
at once. He testifies (p. 89) “ Q. Was the car 
stopped before the crash or afterward? A. No, 
sir. Q. No, sir, what? A. The same time, the 
car stopped and the crash I heard at the same time. 
Q. How fast, about, was the car running before 
the crash? A. Well, that is pretty hard to say, 
it wasn’t running more than eight miles an hour, 
might have been running less; it was running 
slow. Q. Do you know whether or not any effort 
bad been made to stop the car before— A. Wby, 
I didn’t feel none. Q. Did you hear the bell or 
gong or whistle sounded? A. No, sir. Q. What 
did you do afterward? A. Well, I went to the 
front of the car right away, and there was some 
people stood in front of the door—I don’t know 
who they were, some of the men who got there 
before I did, and as soon as the motorman opened 
the door I went outside.

HERMAN KETTLER testified (p. 92) that
e was a passenger; that the car was running at

moderate speed; that (p. 93) the car was in motion
a e ^me the accident and he did not hear 
any bell.

On behalf of the defendant the following evi-
dence was introduced:

LESLIE B. WOODRUFF, an engineer em-
the l the defendant (P- 105) made a map of 

ocation of the accident. He testified (p. 106)



that for a distance of 150 feet west of the bridge 
the ground was level and then rises from that 
point westerly on a two per cent grade to a point 
at least 750 feet west of the bridge, which was the 
furthest point to which the survey was made, and 
that beyond that point westerly the grade con-
tinued to rise at the same rate; that the curve to 
the east of the bridge was 139 feet therefrom. It 
is agreed (p. 107) that the point of the accident 
be indicated on the map by the mark X between 
the rails of the track.

This witness further certified that from the 
north rail at about the point of the accident to the 
fence beside the road the distance was l l 1̂  feet; 
that (p. 109) at the point of the accident there is 
no driveway on the southerly side of the tracks. 
He also testified (p. 107) that at the place of the 
accident there was no ditch to the north of the 
road.

JOHN J. MAGEE testified that (p. 110) he 
visited the scene of the accident on the morning 
of the trial, at which time he examined the loca-
tion together with the rails of the track and the 
roadbed; that he had driven automobiles for the 
last fourteen years; that he was familiar with the 
six cylinder Studebaker automobile; that the 
weight of this car (p. I l l )  is in the neighborhood 
of 3,000 pounds or more; “ Q. Assuming that such 
a car were being driven in an easterly direction 
down the grade which you inspected this morning 
on the tracks that you inspected this morning, an 
that there was a snowstorm coming from the eas , 
and that there was snow on the tracks and snow 
from ten inches to two feet on either side of tie 
tracks, and this car was being driven at the ra e 
of fifteen miles an hour, within what distance un
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der those conditions could the car be stopped? A. 
It would be impossible to stop that car under 
fifty feet.” He further testified (p. 114) that it 
is very difficult to get an automobile out of the 
trolley tracks if the track is wet.

THEODORE KERN, an experienced driver of 
automobiles, testified (p. 115) as follows: “ Q. 
Now, assuming that the car were equipped with 
those ropes as they appear in that photograph, 
and being driven on the grade on Cooper Street 
that you have mentioned in your testimony, at the 
rate of fifteen miles an hour on the trolley tracks, 
that the trolley tracks were wet, within what dis-
tance could that car be stopped? A. I don’t be- 
leve it could be stopped in less than forty-five to 
sixty feet.

At the close of the testimony the defendant 
.] ôr a verdict in its favor, which motion 
the Court denied. To this ruling of the Court 
an exception was dulv taken. W p anlimli

would be necessary for him to do 
prevent liis car skidding as he drove
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through the snow. He procured some rope which 
he tied around the tires of the rear wheels of his 
car with the idea that it would prevent his skid-
ding, but which one of the automobile experts 
testified was entirely useless for that purpose. 
He ought to have had tire chains in his car, but 
he had left them home when he had started out 
in the morning. Tire chains are kept by careful 
automobile drivers in their cars and not left at 
home, for the obvious reason that the necessity 
for their use may arise at any time. Having 
equipped the two rear wheels on his car with rope 
the plaintiff proceeded out of Woodbury and on 
coming to the top of a long two per cent grade 
he found that part of the road which is usually 
used for traffic other than that of street cars cov-
ered with drifted snow, which in some places was 
to the depth of over two feet, and that the part 
of the road where his automobile would be the 
least likely to skid was that covered by the tracks 
of the defendant company, the very presence of 
defendant’s rails affording the protection from 
skidding. He testifies that he knew the trolley 
track was a dangerous place in that he was apt 
to meet a car coming in the opposite direction 
head on. He had been driving an automobile for 
several years and knew perfectly well the diffi-
culties of getting out of a car track, particularly 
on the side of the track where the snow was one 
to two feet deep. He was almost blinded by the 
driving snowstorm and could see an approaching 
car only a very few feet away, yet notwithstand-
ing all this knowledge he deliberately enters the 
car track of the defendant and proceeds down the 
grade at a speed of fifteen miles an hour. We 
claim that on these facts alone the plaintiff was 
guilty of continuing negligence and that any re 
sonablv careful driver of an automobile woul
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have avoided such a situation unless he wanted 
to commit suicide.

Even assuming that both the plaintiff and the 
motorman of the car were reasonably careful in 
proceeding along the track in opposite directions, 
it was more than likely an accident would happen.

The culpability of the plaintiff, however, is 
further shown by the testimony that the plaintiff’s 
automobile, with the conditions under which he 
was operating it, could not be stopped in less than 
50 feet. The plaintiff either knew this fact or 
was chargeable with knowledge of it. This being 
so, the plaintiff certainly did not have his auto-
mobile under such control as the law requires, as 
he could not stop in the range of his vision as that 
range was only about 25 feet. This accident 
would have happened even had the trolley car 
■een standing .still, because the automobile was 

going so fast that not only would it have covered 
space between where the automobile was and 

w ere the trolley car was when the plaintiff first 
saw the trolley car, but it would have gone 25 
ee :furtllel' had not the trolley stopped it. It is 

3 (]ni[0nC*er ^ en ^ u t this automobile, weighing 
or 3,500 pounds, was practically demolished 

y. en. 1 struck the trolley car and that it re- 
b'lp11 e ijSeVei1 ên Although the automo-
cidprlTli n°t haVe st°PPed 80 a« to avoid the ac- 
chanop ^  _ rolley car, had it been given any
within r  f ’ uo doubt could have stopped even 
ofvisiownf.^ WhlCh presumably was the range 
see thm w !  motorman, assuming that he could 
Plaintiff he snowstorm as far as could the 
the trolle mmedlately preceding the accident,
miles an LTr ^  §°mg at the rate of onl  ̂ ei£bt 
when thp ’ and was practically at a standstill
had coverprnldf Dt occurred> at which instant it 

ec{ but a part, of the 25 feet intervening
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between the trolley car and the automobile when 
they came within the range of vision of the plain-
tiff and the motorman respectively. The automo-
bile going at the rate of fifteen miles an hour, and 
the trolley car going at the rate of eight miles 
an hour, resulted in these two vehicles approach-
ing one another at the rate of twenty-three miles 
an hour, at which rate of speed it would take them 
about three-quarters of a second to cover this dis-
tance of 25 feet and come together in collision, 
but during this three-quarters of a second the 
trolley car would cover a distance of only about 8 
feet, while the automobile would traverse about 
17 feet. Certainly the trolley car ought to have 
at least one-half the intervening distance between 
the vehicles when they were in position for the 
drivers of each to see the approach of the other, 
or 12^ feet, within which to stop. If, as the plain-
tiff says, when he entered the track he knew he 
was apt to meet a trolley car coming head on, then 
he should have run his. automobile so slowly that 
he could have stopped it within one-half the dis-
tance of the range of his vision, so as to give the 
motorman of the car an equal distance within 
which to stop his trolley car.

As the trolley car was practically at a standstill 
at the instant of the collision, when it had cov-
ered only 8 feet of the range of vision, it is more 
than likely that in 4^ feet more it could have been 
brought to a dead stop, and thus the accident 
avoided, if the plaintiff had performed his recip-
rocal duty of running slowly. Instead of the trol-
ley car running into the automobile, it appears to 
be more in keeping with the facts to say that t ie 
automobile ran into the trolley car.

The plaintiff complains that the motorman o 
the car gave him no warning of the car’s appr°ac > 
but neither did the plaintiff give any warning 0



19

the motorman of the automobile’s approach. It 
will be remembered that the plaintiff was not driv-
ing on the part of the road which was usually used, 
and, in fact, he himself testifies that he did not 
travel on the tracks ordinarily, but went on the 
tracks occasionally when it became necessary to 
turn out for a team which he might meet on the 
road. If he wanted to use that part of the road 
covered by the tracks, under the conditions then 
existing, he could have given a signal with his elec-
tric horn, and thus warn the motorman and con-
vey to him some knowledge of the presence of the 
automobile, and give him a chance to proceed with 
extraordinary caution, and, if need be, stop or 
eep the gong of his car constantly sounding until 

it passed the automobile which was giving the sig- 
na s. The plaintiff knew if he met a car it would 
be on the tracks, but it did not follow that the mo- 
orman knew that he would meet an automobile on 
® a(;ks- If’ ^ e v e r ,  he heard the signal of an 

automobile m the open country, where there were 
o cross streets, he might well have come to the 

conclusion that the automobile was on the track.
t l i e v ^ ° f plaintiff’s witnesses testified that
ônp* w  n0t h<iar the g°ng °f  tKe c r̂ or that no

time hpfS does not appear within what
from th°re -e accident and within what distance
sounded l T nt °f  tllG acddent no 
sounded' on T *  We l haVe beeirthat no gong was 
of the nlaco ^ eflCar WltMn Several hundred feet 
P a ^ ^ ^  the accident, and that nobody was
on the’earso entl0n to wbat sounds were made 
be a question^1 T  the accident- It may
the circumsta 1 16 as to bow often, under 
should have nCes existln& here, the motorman 
torman w .  g0Tlg’ bllt oertainly the mo-

was not obliged to sound the gong in one
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long continuous stream of strokes from one end 
of the route to the other. It was just as much the 
duty of the plaintiff to make known his presence, 
and that he was proceeding on the track, as it was 
the duty of the motorman to make known the fact 
that his ear was approaching the place of the 
accident.

It may be that this accident falls within the 
class of what are designated as pure accidents, 
but if it is not of that class we submit that if the 
motorman was negligent so was the plaintiff. The 
negligence of the plaintiff was continuous from 
the time he entered the track until the accident be-
came inevitable. Certainly the motorman had his 
car under much better control than did the plain-
tiff his automobile, and if the failure of the motor- 
man to sound his gong so that the plaintiff could 
hear it was negligence it also was negligence in 
the plaintiff not to sound his horn oh his automo-
bile showing his presence in the dangerous posi-
tion on the track.

It may be claimed that had the plaintiff hear 
the signal from the trolley car he could have 
driven off the track, while even though the motoi 
man had heard a signal from the automobile he 
could not have gotten out of the way of the auto- 
,mobile as the car was confined to the rails. Un er 
ordinary conditions this might be a good argu-
ment, but under the conditions as they existed a 
the time of the accident the argument can have 
no weight because it appears that the plainti t 
would have great difficulty, if indeed it woul n 
have been impossible for him to have gotten on 
the track, owing to the fact that he did not iav 
chains on his rear tires, and it would have  ̂
necessary for him to have propelled his au 0 
bile into snowdrifts beside the track. In t e eV̂  
of the plaintiff having heard the signal o
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all lie could have done was to stop and to have 
own his horn, and this the motonnan could have 

done respecting the trolley car, had any signals 
been given by the plaintiff. ■
f At the trial the plaintiff relied upon the case 

of ConsoMated Traction CompaMy vs. Haight, 59
iSQfi L’’ declded by  the Court of Errors in 
1896 in which it is laid down that “ it was the duty

!. e endant corporation to give timely warn-
f  gnaR’ mdicating the approach of its

tior, persons who were using that por-
have « thf  Mghway covered % the tracks might
r fr t Warnl^  t0 enaWe them t0 a™id dan- 

f u f  tle  approaching cars.” This only re-
c ^ b u tr t^ 6 dUty °f the operator of the street

the c a l  ne u  an°tber rUle °f  law Iaid d°wn in
t le t  rlilw "  38 f0ll°WS: “ The rights of a eet railway company m a public highway and

u t  °„ff l ' T r  m°m e d  by it8 liraita«™ a ^  the
of the dril T  traCk’ are the Same as those 
them in 6r ° an  ̂ other vehicle, and both of
the otheraPd-r°at<ihlng t0 ° r attempting to pass 
e x e r c i s e “  lts patb’ are p a ir e d , m 
sa far easonable care, to keep themselves
" r lt  L “ 11* With 3 l6gitima‘e -  of t S

«  38 m  enaMc them,
avoid colli« oe^hgence on the part of others, to 
ewd collision and damage.” ...

“ o to rlan ln lb i8* tIl6,duties of tbe  Plaintiff and 
negligent i„ „ 1  CaSe bemg reciprocal if  one was 
“o th eT ra l & signal of ^  presence
that the othe' S° 3 S° '* must necessarily follow 
if either were Was neghSent in that respect, and 
which they J *  ghgent as t0 keeping the machine 

Plaintfff I 6 f “ 118 nnder ^ P tro l it was 
wider such ,'„»tr i"’ ‘ " “0t keep his automobile 
"i!ful n e g L j i  aR would enable him, without

e on the part of others, to avoid



collision and damage. There certainly was not 
wilful negligence in this case on the part of the
motorman.

It will be noted in the Haight case that the basis 
of that case was an accident caused by a trolley 
car running into the rear of a wagon which was 
preceding on the track ahead of the car, and in the 
same direction the car was going. Had the situa-
tion in our present case been similar, that is, had 
the automobile been preceding in the track ahead 
of the car and in the direction the car was going, 
the accident would never have happened, because 
the motorman had his car so thoroughly under 
control that he would not have run into the auto-
mobile, even had it overtaken it.

It certainly would have been a curious lav 
which would entitle the plaintiff to take advantage 
of the presence of the defendant’s rails to pre-
vent the danger of skidding, and then compel this 
defendant to pay nearly $5,000 because the plain-
tiff was reckless in operating his car on the rails, 
which were the very things which afforded bun
protection from skidding.

He used the rails of the defendant’s track no 
because that part of the road was any better 
any other part of the road, but because by the pas-
sage of the cars over that particular part o 
road no doubt the snow was not as deeP 
been leveled off, but he particularly use 
fendant’s tracks so as to be safe from skiddm0. 
He testifies (p. 41,1. 3): “ Q. When you starte 
take the trolley tracks did you think you were  ̂
from skidding then! A. Yes, you get m ® 
you can pilot your way down there and ^  ^ 
no way of sliding out as easy as it w ou ^ at 
sliding in and out on a slippery wet snow j
was.” That he did not use the side ot
W p-hsp hp was afraid of skidding also app
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(p. , 1. 26), Q. Yon did not go on the side of
the road for fear your automobile would skid 
isn’t that correct? A. That is it .” ^

Of course, the plaintiff had a right to use anv 
part of the street, yet it would be a peculiar 
terpretation of the law to allow this plaintiff To 

ke advantage of the presence of the rail to avoid 
one anger, that is, the danger of skidding and 

en recover for injury received on account of a 
danger incident to the rails, that is, the running

rS °” Same of wiuci  he was equally well 
are, and which under all the circumstances it

tag! of the38! t0 aV° id‘ In takin* advan-age of the tracks to prevent skidding, and thus
danger of ̂ sing the side of f t 7o J !T e

lision witlTa ToTe « ■ ‘■ f int° co]-
he was ant t 1 ^  Wblch he Says he knew
Sno” t„rT head °n “  a ™ nd %

Respectfully submitted,

LEFFERTS S. HOFFMAN 
LEONARD J. TYNAN 
JOSEPH COULT, JB., ’‘fieys of and of counsel with appellant.
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STATEMENT OF FACT.

E.TSava?p0l n  Case. w as com.m eneed b y  S am u e l 
Conmam ’ PP®Pee> a g a in s t  P u b lic  S e rv ice  R a ilw a y

a P P e C S d 6 h ™ ’ S i  *  - t d
which a n n e lW  hy a  co.U!slon  b e tw een  th e  au to m o b ile  
appellanfpnm  d n v m S> a n d  a  tro l le y  c a r  o f  th e  
April 3, 1915. P£  u* ^ 5  C lty  o f W o o d b u ry , on  
the proof show th o ^  ef at111o n s o f th e  ap p e llee , a n d  
Proceeding alono- rv !  & ^ l * 7 c a r  o f  a p p e lla n t  w as 
bon, and th a t aDnellp0^  ^ t r e e t  in  a  w e s te r ly  d irec - 
direction a l o L ^ b f  l  w as p ro ce e d in g  in  a n  e a s te r ly
enrred, which" a tm id llf16 ? ir e ®^ w lien  a  c°B isio n  oc- 
negligence of fL ^P  , ee a d e &es w as cau sed  b y  th e  

^ / r e a s o n  of ^  ™  ° f  a P P e lla* t  co m p an y  
P e l l e e w a s d a m a ^ n 0^ 1S\0n’ th e  au to m o b ile  o f  ap -
seli sustained a f e  r e p a i r > a u d  a p p e llee

broken knee cap , m a n y  c o n tu s io n s
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a n d  o th e r  in ju r ie s  f ro m  shock, a n d  b ru ise s , w hich 
h av e  p e rm a n e n tly  in c a p a c ita te d  h im . N o q u estio n  
a r is e s  in  th is  case  a s  to  th e  a m o u n t o f d am ag es , it 
b e in g  p ra c t ic a lly  conceded  th a t  i f  th e  a p p e lla n t  com -
p a n y  is  liab le , th e  a m o u n t a w a rd e d  to  th e  appellee  
is  rea so n ab le .

T h e  o n ly  m a t te r s  b ro u g h t  b e fo re  th is  C o u r t on 
a p p e a l go to  th e  q u e s tio n s  of n eg lig en ce  o f th e  a p -
pellee. T h e  ap p e llee  co n ten d s  t h a t  b o th  of these 
m a t te r s  w ere  ju r y  q u e s tio n s , a n d  p ro p e r ly  su b m itted  
to  th e  ju r y  b y  th e  t r i a l  Ju d g e .

A R G U M E N T .

A p p e l la n t’s N eg ligence .

T h e  u n d isp u te d  fa c ts  in  th e  case  show  th a t  the 
co llis io n  o c c u rre d  w hile  a  h e a v y  snow  w as falling , 
a n d  th a t  th e  m o to rm a n  so u n d ed  no a la rm  to  app rise  
o th e rs  u s in g  th e  h ig h w a y  of th e  a p p ro a c h  of the 
t ro l le y  ca r. T h is  f a c t  is  te s tif ie d  to  b y  a ll of th e  w it-
n e sse s  in  a  p o s itio n  to  h a v e  h e a rd  th e  gong  or 
w h is tle , i f  i t  h a d  b een  so u nded . (P a g e s  11, 55, 66, 
74, 76, 89, 91 a n d  93.)

N o te s tim o n y  of a n y  c h a ra c te r  w as  in tro d u ced  by 
th e  a p p e lla n t  to  a t te m p t  to  show  th a t  a  gong or a 
be ll w as sounded . W e  co n ten d  th a t  th is  is conclu-
sive ev idence o f n eg lig en ce  on th e  p a r t  of the  appel-
la n t  com pany . I t  is  t ru e  th a t  s tr e e t  c a r  companies 
h av e  no  s u p e r io r  r ig h ts  in  th e  h ig h w ay s  over whic 
th e i r  c a rs  ru n , a n d  a lso  t ru e  th a t  a  d u ty  devolves 
on a ll p e rso n s  u s in g  th e  h ig h w ay , to  use reasonable
ca re . f

“ S u ch  tim e ly  w a rn in g  o f th e  ap p ro ach  ot a 
tro l le y  c a r  m u s t be g iv en  a s  w ill enable others
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u sin g  th a t  p o r tio n  o f th e  h ig h w a y  co v ered  by  
its  tra c k s , tb  av o id  d a n g e r  f ro m  i t . ”

Consolidated Traction Company vs. Ilaiaht, 
59 N. J .  L . 577;

Luby vs. Morris Traction Company, 82 N. 
J .  L. 255.

The a p p e lla n t co m p an y  w as  n o t o n ly  n e g lig e n t in  
that its  m o to rm a n  fa ile d  to  g iv e  s ig n a l o f th e  a p -
proach of th e  c a r, b u t i t  a lso  co n c lu siv e ly  a p p e a r s  b y  
the testim ony , w hich  is  n o t d isp u te d , th a t  th e  g la ss  
fron t of th e  t ro lle y  c a r  w h ich  w a s  be tw een  th e  m o -
torm an and  th e  au to m o b ile , w as  c losed , a n d  so th ick ly  
covered w ith  snow  th a t  i t  w as im p o ss ib le  f o r  th e  
m otorm an to  see a h e a d  o f th e  ca r. I n  o th e r  w o rd s , 
the testim ony  con c lu siv ely  show s th a t  th e  t ro l le y  c a r  
was being p ro p e lled  a lo n g  a  p u b lic  h ig h w ay , a n d  
that the m o to rm an  n e g lig e n tly  a n d  c a re le s s ly  k e p t 
said tro lley  c a r  in  m o tio n , n o tw ith s ta n d in g  th e  fa c t  
that it w as ab so lu te ly  im p o ss ib le  f o r  h im  to  o b serv e  
any vehicles, au to m o b iles  o r  fo o t p a s se n g e rs  w ho 
might be in  th e  w a y  of th e  t ro lle y  ca r. S u ch  a  con-
dition of a ffa irs  we c la im  is  p u re  neg lig en ce , fo r  
which the a p p e lla n t c o m p an y  sh o u ld  be h e ld  r e -
sponsible. (See p a g e s  67 a n d  81.)

The testim ony  as to  th e  co n d itio n  o f th e  g la ss  
of the tro lle y  c a r  w as  n o t even  d isp u te d  b y  

he m otorm an h im se lf, a n d  i t  a p p e a l 's  b y  th e  te s t i -
mony, which is n o t c o n tra d ic te d , th a t  no  e ffo r t w as 
made by the m o to rm an  to  s to p  th e  t ro l le y  c a r  b e fo re  

6 *0n ac tu a l]y  o ccu rred , w h ich  we co n ten d  is
5K ao<litional p ro o f  in d ic a tin g  th a t  th e  m o to rm a n  
was running th e  tro lle y  c a r  w ith o u t b e in g  ab le  to

in fi,° n t  o f th e  c a r - (P a g e s  66, 69, 71, 
74 80, 88, 89 an d  93.)
i * da ty  of th e  m o to rm a n  tb  k eep  th e  snow

ar romt the f rd n t  bf h is  c a r  so th a t  he cou ld  h av e
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a n  u n o b s tru c te d  view , to  so u n d  h is  g o n g  o r  w h istle  
u n d e r  th e  p e c u lia r  co n d itio n s , a n d  to  s to p  h is  c a r  if 
n e c e s s a ry  u n til  he  w as  ab le  to  g e t a  p r o p e r  v iew  of 
th e  t ra c k  a h e a d  o f h im .

“ I f  th e re  be a n y  o b s tru c tio n  f ro m  d u s t or 
d a rk n e s s  o r  o th e r  cau se , to  th e  m o to rm a n ’s 
s ig h t o f h is  t r a c k  a h e a d  o f h im , h is  d u ty  re -
q u ire s  h im  to  u se  s ti l l  g r e a te r  c a re , to  reduce 
h is  sp eed , a n d  to  s to p  h is  c a r  if  n e c e ssa ry , un til 
h is  o b se rv a tio n  o f th e  t ra c k  a h e a d  of h im  be-
com es c le a r .”

Anderson vs. Public Service Corporation, 
81 N . J .  L . 700.

“ A n d  i t  is  e q u a lly  a  m o to rm a n ’s d u ty , when 
on  acco u n t of d a rk n e s s  he is  u n ab le  to  see vehi-
cles th a t  m ay  be on  th e  tra c k , f a r  eno u g h  ahead 
o f h im , to  g ive  th em  tim e ly  w a rn in g  of th e  c a r ’s 
a p p ro a c h , to  so u n d  c o n tin u o u s ly  th e  gong  in 
a n tic ip a t io n  o f th e i r  b e in g  on  th e  tra ck . J .  F. 
C o n ra d  G ro ce r Co. vs. S t. L o u is , e tc., R . Co., 89 
M o. A p p . 3 91 .”

7 A. & E. Annotated Cases, 1129.

W e th in k  th e re  is  no  d o u b t a b o u t th e  negligence 
o f th e  a p p e lla n t  co m p an y , o r  a t  le a s t  th a t  th e re  was 
sufficient ev idence  o f n eg lig en ce  to  su b m it the  case 
to  th e  ju r y  on  th a t  g ro u n d . T h is  co n ten tio n  is p rac-
tic a lly  a d m itte d  b y  co u n se l f o r  th e  ap p e llan t, who 
t r ie d  th e  case  in  th e  c o u r t  below . (P a g e  103, p rin ted  
case .)

* ‘ M r. C o u l t : I  o n ly  w a n t to  say  th a t  my mo-
tio n  is  confined  to  th is ,— I  h a v e n ’t  spoken about 
th e  n eg lig en ce  of th e  t ro l le y  com pany  which 
m ig h t be a  q u e s tio n  o f fa c t , b u t I  say  th a t as 
f a r  a s  th e  c o n tr ib u to ry  n eg ligence  of the plain-
tif f  is  co n cern ed , i t  is  p e rfe c tly  c le a r .”
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Alleged Contributory Negligence of Appellee.

The second c o n te n tio n  o f th e  a p p e lla n t  is  th a t  
the tes tim o n y  p ro d u c e d  in  th e  case  d e m o n s tra te d  
that the neg lig en ce  o f th e  ap p e llee  w as  so a p p a re n t  
that it w as th e  d u ty  o f th e  C o u r t  to  d ire c t  a  v e rd ic t  
for the a p p e llan t. W e  co n ten d  th a t  th e  q u e s tio n  
of c o n trib u to ry  n eg lig en ce  w as  e n tire ly  f o r  th e  ju r y  
to decide. T he  a p p e llee  le f t  h is  hom e in  th e  m o rn -
ing in h is au to m o b ile , a t  a  tim e  w h en  th e re  w as  no 
snow fa llin g , a n d  th e  d a te , A p r i l  3, 1915, w as  so 
late in the  season , th a t  th e re  co u ld  be no  re a so n a b le  
anticipation th a t  a  h e a v y  snow  s to rm  w o u ld  o ccu r 
at th a t tim e. H e  r e tu rn e d  to  W o o d b u ry  a t  a b o u t 
one o ’clock in  th e  a f te rn o o n , a f t e r  c o n s id e rab le  snow  
had fallen, a n d  p ro c u re d  ro p e s  w ith  w h ich  he 
wrapped the  r e a r  t i r e s  o f h is  au to m o b ile , a s  a p p e a r s  
by the p ic tu res  of th e  m ach in e  ta k e n  a f t e r  th e  co lli-
sion, offered in  ev idence a n d  a tta c h e d  to  th e  books 
in this case. H e  d ro v e  h is  au to m o b ile  o u t C o o p er 
Street a t a r a te  o f sp eed  f ro m  tw elv e  to  f if te en  m iles 
per hour, opened  h is  w in d  sh ie ld , so a s  to  h av e  a n  
unobstructed v iew  of th e  ro a d  in  f r o n t  o f h im , a n d  
so fa r as a p p e a rs  b y  th e  te s tim o n y , d id  e v e ry th in g  
that a reasonab ly  p ru d e n t  m an  w o u ld  h av e  done  u n -
der the c ircum stances. A t th e  p lace  w h e re  th e  co lli-
sion occurred, i t  a p p e a r s  b y  th e  te s tim o n y  th a t  th e re  
was no roadw ay  on w hich  th e  au to m o b ile  cou ld  h av e  

riven to the r ig h t-h a n d  side  o f th e  t ro l le y  tra c k s , 
and that the space on th e  le f t-h a n d  side , b e tw een  th e  
rolley tracks an d  a  fence  e re c te d  th e re , w as  so 

narrow as to  m ake i t  u n s a fe  f o r  h im  to  d r iv e  on 
e roadw ay a t  th e  le f t-h a n d  s ide  o f th e  t ro lle y
TT a (Pages 9> 85> 86> 107 a n d  108.)

• i v er S ta te  law  i t  w as h is  d u ty  to  k eep  to  th e  
g -hand side of th e  ro ad w a y , a n d  he  w as  a s  f a r
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to  th e  r ig h t  a s  i t  w as  p o ss ib le  f o r  h im  to  g e t a t  th is 
p o in t. I t  w as  th e  d u ty  o f ap p e llee  to  u se  th a t  de-
g ree  o f c a re  w h ich  a  re a so n a b ly  p ru d e n t  m an  would 
h av e  u se d  u n d e r  th e  sam e c ircu m stan ces . W e are 
ufiah le  to  find  a n y th in g  in  th e  case  o r  th e  b r ie f  of 
a p p e lla n t  w h ich  d e m o n s tra te s  such  a  d eg ree  of neg-
ligence on  th e  p a r t  o f th e  ap p e llee  a s  tb  ju s t i fy  the 
C o u rt in  e ith e r  g ra n t in g  a  n o n -su it o r  d ire c tin g  a 
v e rd ic t. W h e n  ap p e llee  le f t  h o m e in  th e  m orning, 
th e fe  w as no  s n o w ; i t  w as  n e c e s s a ry  fo r  h im  to re -
tu r n  home-; lie p ro c u re d  ro p e s  to  p ro te c t  h is  c a r  from  
sk id d ih g  o r  s lid in g  ; lie w as ru n n in g  th e  e a r  a t  a  rea -
so n ab le  r a te  of sp eed  in  th e  o p en  c o u n tr y ; h ad  his 
w in d  sh ie ld  o p en  so t h a t  he  cou ld  see a h ead  of him, 
a n d  in  e v e ry  Way i t  seeh is  to  u s, u sed  p ro p e r  and 
re a so n a b le  ca re . T h e  ap p e llee  h a d  no rea so n  tb  be-
lieve  Or a p p re h e n d  th a t  a  m o to rm a n  w ould  ru n  a 
t ro l le y  c a r  w ith o u t b e in g  ab le  to  see ah ead  of the 
Car, a iid  w ith o u t so u n d in g  som e a la rm  of the  c a r ’s 
a p p ro a c h .

T h e  te s tim o n y  o f J o h n  J .  M agee a n d  Theodore 
K e rn  can  h av e  no  b in d in g  effec t u p o n  th e  C ourt in 
th is  case , a s  th e i r  te s tim o n y  is  g iv en  e n tire ly  from 
g e n e ra l  experience ', a n d  u p o n  h ead in g  i t  carefully, 
in d ic a te s  th a t  th e y  n e v e r  h a d  h a d  experience  in deep 
snbw s Upon w h ich  th e y  cou ld  p re d ic a te  an  opinion 
a s  to  j u s t  w h a t co n d itio n s  c o n fro n te d  th e  appellee. 
T h e ir  te s tim o n y  w as  p ro p e r  to  su b m it to  the jury, 
b u t  Was n o t  conclusive  a s  to  w h a t Would happen 
to  th e  au to m o b ile  d r iv e n  b y  th e  appellee  on the 
d a y  in  q u es tio n . I t  in  ho  w a y  in d ic a te d  w liat a rea-
so n ab ly  p ru d e n t  m an  w o u ld  h av e  done under the 
c irc u m stan c e s  c o n fro n tin g  th e  appellee .
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A lleged C o n tr ib u to ry  N eg lig en ce  o f A p p e llee  a  
J u r y  Q uestion .

We contend fhat the alleged contributory negli-
gence of appellee in this case was for the jury to 
decide. This question was properly submitted to the 
jury by the trial Judge, and the verdict of the jury 
should stand.

“ Questions of dispute of matters of fact re-
lating to the negligence of the one party and 
the contributory negligence of the other, are 
properly submitted to the jury.”

See Vpl- 5, New Jersey, Digest, Col. 9669, 
and cases there cited.

“Where the evidence when plaintiff rests, 
leaves his contributory negligence in doubt, the 
case is for the jury. * *

McLean vs. Erie R. Co., 69 N. Ji L. 57;
Aff. 70 N. J. L. 377.

“Where it is possible for the jury to draw 
another inference than that plaintiff had been 
guilty of contributory negligence, a peremptory 
instruction should not be given.”

Clark Thread Co. vs. Bennett, 58 N.'J. L. 
404;

See also Migans vs. Jersey City, Sc., Ry. 
Co., 76 N. J. L. 535;

Anderson vs. Public Service Corn., 81 N. 
J. L. 700.

“Whenever the question whether a pedestrian 
using a highway has used ordinary care to avoid 
a collision with a vehicle, is one about which a
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difference of opinion may reasonably be enter-
tained, the judgment of a jury thereon, must, 
upon error, be a finality.”

Traction Co. vs. Isley, 58 N. J. L. 224;
See also Daly vs. Case, 95 Atl. 973;
See also Pedrick vs. Central R. R. Co., 74 

N. J. L. 424, 427;
See also Fox vs. Great Atlantic & Pacific 

Tea Co., 84 N. J. L. 726.

There is a suggestion in appellant’s brief that this 
was an inevitable accident, for which neither one 
of the parties was to blame. As I understand the 
law, that condition can only arise where there is no 
negligence demonstrated as to either of the parties. 
It is quite clear in this case that the motorman ot 
the appellant was negligent. We contend that no 
negligence is shown on the part of the appellee; 
that the case was properly submitted to the jury, 
and that the judgment should be affirmed.

Respectfully submitted,
JOHN BOYD AVIS, 

Attorney for Appellee.
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Judgment Record.

Nftn 3hrapy S’uprpmp (Emiri

S a m u e l  R . S a v a g e ,
Plaintiff,

vs.

P u b l ic  S e r v i c e  R a i l w a y  C o m -
pa n y , a corporation,

Defendant.

To J o h n  B o y d  A v i s , E s q .,
Attorney of Plaintiff.

Sir: 20

TAKE NOTICE, that the defendant appeals
o the New Jersey Court of Errors and Appeals
rom the whole of the judgment entered in this 

cause.

Pated, November 20th, 1915.

Yours truly,

LEFFERTS S. HOFFMAN,
Attorney of Defendant.

Action at Law 10 
Notice of 
Appeal.

40
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Judgment Record.

NEW JERSEY SUPREME COURT. 

G l o u c e s t e r  C o u n t y .

P u b l i c  S e r v i c e  R a i l w a y  C o m - l Avis,

Public Service Railway Company, the defend-
ant in this cause, was summoned to answer unto 
Samuel R. Savage, the paintiff therein, in an ac-
tion at law upon the following complaint:

(Summons issued September 20, 1915.)

The plaintiff, Samuel R. Savage, of the town-
ship of Deptford, County of Gloucester, and State 
of New Jersey, says that

1. Defendant, on April 3, 1915, was and still is 
a corporation, and was also a carrier of passen-
gers, operating trolley cars on rails in the City ot 
Woodbury, New Jersey, and other places.

30 tiff, in a blinding snow storm, was Pr0°ee 6 
with due care in an automobile belonging 0 ’
in an easterly direction along Cooper ,
said City, and at a point about two hun re  ̂
westerly of the bridge over Woodbury Ore , 
trolley car proceeding in a westerly dire . ’ 

TTvfn automobile in which said p

10

S a m u e l  R . S a v a g e , Judgment 
Record. 
John Boyd

Attorney.

2. On said day, at Woodbury aforesaid, plain-

40
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Judgment Record.

operation of said car by the motorman, no bell or 
whistle being sounded, and said car being run at 
an unreasonable and reckless rate of speed, under 
the circumstances.

3. By reason of said collision the automobile 
of smd plamti if was broken and destroyed, and 
rendered useless, and plaintiff was badly bruised, 
hurt, his back injured, and knee cap broken; 
plaintiff was also seriously and permanently in-
jured thereby, and prevented for a long time from 
following his occupation of farmer and dealer in 
telephone poles, and will, during his lifetime be, 
y reason of said injuries, seriously incapacitated 
rom following his occupation. Plaintiff has also 

su ere great pain from said injury, and has 
een obliged to spend large sums of money and

incur large expenses for doctor’s bills and medi-
cines.

Plaintiff demands $10,000 damages.
JOHN BOYD AVIS,

a x « Attorney for Plaintiff.
(tiled Sept. 22, 1915.)

10

20

¿ l  n ffindant’ a eorP°rati<» of New Jersey,
in the said ¡̂rincipal ®®Ce at the C%  of Newark 

1 Tt , S*ate ° f New Jersey, says that:
Plaint; ^ “ ltS the firSt Paraflraph of the com- 

th« c o m p la in t .SeC°nd aDd third Para»raPhs of

j ,, FIRST DEFENSE.

c°ntribnted L **?* ne8? ^ enee ° f  th e  p la in tif f  
aecident. le h a p p e n in g  o f th e  s a id  a lleg ed

30

40
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SECOND DEFENSE.
2. It avers that the negligence of the plaintiff 

contributed to the happening of the said alleged 
accident, in that he guided the automobile in ques 
tion into the pathway of an approaching trolley 
car when the said trolley car was so near as to

10 endanger the safety of the said automobile and 
the said plaintiff.

THIRD DEFENSE.
3. It avers that the negligence of the plaintiff 

contributed to the happening of-the said allege 
accident, in that he recklessly, carelessly and neg-
ligently drove and guided the automobile m ques-
tion at a speed so great that the lookout which he 
was able to keep in the blinding snowstorm wa

20 not efficient.

30

f o u r t h  d e f e n s e .
4. It avers that the negligence of the plain i 

contributed to the happening of the said alege 
accident, in that he recklessly, carelessly and J ?  
ligently drove and guided the automobile » 1  
tion without keeping such a lookout for approach 
ing cars as the circumstances demanded.

LEFFERTS S. HOFFMAN,
Attorney of Defendant.

(Filed Oct. 11, 1915.)

The plaintiff denies every allegation con a 
in the four defenses stated m the answer.

JOHN BOYD AVIS, 
Attorney for P l^ W -

40
(Filed Oct. 18, 1915.)



Judgment Record.

Damage».
This action was tried before Circuit Court Judge 

Howard Carrow, to whom the said cause had been 
regularly referred, with a jury, in the presence of 
t e counsel of the respective parties, at the Glou-
cester County Circuit Court, on November 5, 1915, 
and the cause having been heard and submitted to 

e jury, they returned their verdict in favor of 
e plaintiff, Samuel R, Savage, against the de- 

en ant, Public Service Railway Company, a cor- 
and a^essed the damages at the sum of

Whereupon it is adjudged that the plaintiff re-
cover of the defendant, the sum of Four thousand 

four -hundred dollars and 
his costs, which are taxed at 
the sum of fifty-two dollars 
and thirty-eight cents, mak-
ing in the whole the sum of 
four thousand four hundred 
and fifty-two dollars and 
thirty-eight cents.

Judgment entered November 19, 1915.

WM. S. GUMMERE, C. J.

Preme C ^u^f ™ ^ HARI)T, Clerk of the Su-
that the forp • he ? tate of New Je rscy, do certify
aPPea] and a W ^  1S & trUe COpy °f the notice of
in the above stated ^  ° f the Judgment entered
file aad Of l Z  ed CaUSe as the same ^mains on record m my office.

Damages $4400.00 
Costs - 52.38

$4452.38

10

20

40
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Judgment Record.

In testimony whereof I have set my 
hand and the seal of said Court at Tren- 

(Seal) ton, this twenty-sixth day of November, 
A. D., nineteen hundred and fifteen.

WM. C. GEBHARDT, 
Clerk.

10

20

30

NEW JERSEY SUPREME COURT. 

C a m d e n  C o u n t y  C i r c u i t .

S a m u e l  R . S a v a g e , 

vs.

P u b l i c  S e r v i c e  R a i l w a y  
C o m p a n y .

Action at Law

October Term, 1915.

A p p e a r a n c e s  :

For the Plaintiff, J. B o y d  A v i s , Esq.
For the Defendant, J o s e p h  C o u l t , Jr ., Esq.

L. S. H o f f m a n , Esq. 

B e f o r e  CARROW, J., and a Jury.

The Case for the Plaintiff.

(Mr. Avis opens the case for the plaintiff to t 
jury.)

(Mr. Coult opens the case for the defend 
the jury.)

40
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Samuel R. Savage—Dived.

SAMUEL R. SAVAGE, sworn.

By Mr. Avis:

Q. Where do yon live, Mr. Savage? A. On the 
Westville and Glassboro stone road about six miles 
below Westville at a place called Fairview.

Q. What is yonr business ? A. Farmer.
Q. How long have you lived there ? A. Fifteen 

years.
Q. How long have you been farming? A. Thir-

ty-three years.
Q. Did you own an automobile in the early part 

of this year? A. Yes, sir. * P
Q. First tell us what is the nature of your farm- 

mg operations there, Mr. Savage? What do you 
o what kind of farming do you do? A. Well 
is spring I had twelve or thirteen acres of seul- 

Il0ns to start in on.

N°’ iel1 Ds ^ e r a l ly  the nature of your busi- 
s , say last year what is the nature, are you a f “ ¿ armer or a truck farmer? A. No, truck.

dred anT tmanf  V ® 8 h&Ve you got? A ' 0ne hun- 
a farm wenty_two ?n my own farm and I run 
don’t imt '**■.eigl-ty-five or ninety acres, I
anyhow. reC° ect; lt am ’t less tlia.ri eighty acres,

a tu /r V l- l" 1 f r,l. ° f this -vear wl*ere were you 
from home «geL  V We11’ 1 to Woodbury
ceeds from’ A ' 1 PhlladelPhla to collect my pro-
to w o S l  o f scu iiio n s’ «

0 r ?  and started home, 
day. 3 day of the week was that? A. Satur-

about? a * V i l  rid y° U g6t back to Woodbury,
’ came down between about—on

10

20

40
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Samuel R. Savage—Direct.

the steam train that comes, that leaves shortly 
after twelve o’clock, comes down one of these 
branch railroads here.

Q. And you left shortly after twelve o clock
from Philadelphia? A. Yes, gets down here quar-
ter of one, something like that.

Q. When you got to Woodbury, what did y 
do? A. Well, I walked to the hardware store an 
bought enough rope to wrap both rear tires

Q You wrapped the tires? A. The rear tires 
of the automobile; X hadn’t my chains with 
When I  left in the morning it wasn’t snowing, 
left about seven o’clock and it wasn’t necessary 
to earry chains. I walked right a®r0®s e ,^e 
at Lippee’s Hardware Store, watked, aCr° f 

. street to Hutchinson’s Garage and got one 0 h 
3 men there to help me. We cut the rope m two 

pieces and wrapped it on the rear w h e e l s ^  
would have better protection on my w gnow 
the shape of skidding, as I  was aware o h 

Q. What kind of car did you have? A. btua

baQerHoXw long had you had it? A. 
months, bought it the year before aomqtim 
year before; I could recollect if I-was

30 back- » • automobile at
Q. What was the value ol tms 

that time, the 3rd of April?
ME. COULT: X will have ^ ¿ t io n  

vour Honor, there is no qual can
' ME. AVIS: Well I don t ^ e , aw ^
prove that otherwise, 1 
question, if the Court please.

40
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Samuel R. Savage-Direct.

,,,Q, f° ,u had this six cylinder car, six cylinder 
Studeb&ker f A. Yes.

And where were you going from Woodbury? 
A. (doing toward home, out Cooper Street.

Q. About what time did you leave Woodbury do
you recollect? A. Well, not later than at one 
o clock, and no longer than it took me to get right 
from the depot to the garage, to the hardware 
store and get ready to start out and go right home. 

J*' Was there anybody with you? A No sir 
Q. H0W did you go out of Woodbury, what way?
• Went down Curtis Avenue to the depot, from

( C » " « !  kT°Ut “  C°0per Street right down hooper Street over the railroad.

or Wf « i he COndition of the tmUey tracks
trait d<!S ° f the r°ad 0n each side of the trolley 
rack as you were going out Cooper Street? A.

but e h!f*  t “ ’* been “»body driving anywhere 
:  Snow was laying8 anywhere

outside h ° 8 f°0t deep alonS nntil I got
and it wn ̂  h<! C°Untry ° Iub’ tben H was driftfng 
on the s i d e ^ f 011 &B tW° feet deep’ two and a half '  
or autJdt-y here We WOuld drive with the wagon
of the road has C°m“ g, 0Ut is only one side 
mn along ther ther6’ and U wasn’t safe to
and trollev o , Was -a set of telephone poles ■
took L £  t r t t . 6 and " dit0h combined so I ' 

°nU sfe'dde'thatthf6 r°ad f  y°U W6re g°ing
left ^nd side * th W 3 roadwayt A. On the 
drive out. COmmg: °ut’ the )eft hand side to

collision occurred roadway at the place where the
sir, nothing, the °n the ngbt hand side! A. No,

’ re ls some ground there, but

10

20

40
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Samuel R. Savage—Direct.

it ain’t safe even hardly that kind of a day for a 
horse to walk on.

Q. Where did you go into the tracks, did yon 
say, about1? A. As soon as I left the patent pave-
ment at the Country Club I took to the tracks.

Q. And what rate of speed were you going at 
^  that time? A. Well, it was running along, as near 

as I can remember, I looked at my speedometer 
when I was half way down the hill—about twelve 
or fifteen miles an hour, is all I could recollect of 
that part. It wasn’t safe to run fast at all.

Q. Were you running to be safe? A. Sure, I 
was prepared, for I had my eyes screened looking 
right out at the vent; I had to look out with the 
snow beating in my eyes at that.

2q Q. Now, what kind of day was it? A. Well, it 
was a terrible stormy day.

Q. And what did you do with your automobile 
for the purpose of giving you an opportunity to 
see what was ahead of you? A. I opened my rain 
vision before I left the garage.

Q. How much space did that give you open be-
tween the two portions of your glass, rainshield? 
A. About three to four inches.

Q. And what did you do, if anything, so that 
30 you could see out of that portion of the car, that 

is, out between the rain vision? Could you sit up 
as you ordinarily did and see? A. No, I had to 
stoop down just a trifle to see out. If I ha 
opened it all the way up I could have saw out, bu 
I was under the impression that it was letting 
more snow in than I could have any idea of seeing 
through.

Q. Could you see through as far as the ram 
shield was concerned or windshield could y°u

40
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Samuel R. Savage—Direct.

see through between them? A. Oh, yes, I had 
plenty of room to see through.

Q. Now, what, if anything, did you encounter 
on your way out there, Mr. Savage—just tell us 
in your own language what you came up against 
and what you saw first, if anything, what you did 
and what happened? A. Well, I encountered a 
trolley car.

Q. Well, tell us, won’t you, in your own lan-
guage what first drew your attention to it, if any-
thing? A. Well, the first thing that drawed my 
attention, as I was watching my way as I went 
down the track through the snow, a trolley car 
popped up, it was a yellow painted car—popped 
up m my sight all at once. It was just as near 

o color of the snowstorm as anything I ever 
seen to come up in front of you.

Q. About how far away from you? A. Well 
about twenty-five feet, as near as I could recollect.’ 

J* Has it running or not? A. Yes, sure.
Had you heard any signal of bell or whistle? 

A- No, sir, nothing at all.

da?? WAhlCi  Wa?r WES tile wind blo™ g  from that 
0 W Blowing> from the east.

]J*' 9S tllat coming toward you from the trol-

wardme1 fr°m 7°U? A* Coming ri£ht to’

di? ^°u do wben y°u saw this 
foot m f1 * throwed my clutch out with one 
Pul ed ha w l  f°°tbrake on with the other and
Pu ed back the emergency brake.

done alidTthatmSt°P tbe Spoed of ^our car? A - 1 a11 T c°uld to stop it.
d 11 stop the speed of your car somewhat

40
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Samuel R. Savage—Direct.

10

20

30

bv doing that? A. Yes, seemed to ; didn’t stop it

Q. No, I understand that. A. The next thing 
I knew after I done that there, the next thing I 
knowed—it was only the snap of my finger, there 
was a bang, and that is a ll-th a t is jnst how long 
it took it to happen; that trolley car was moving 
faster than I was or we would never have come 
up together that quick.

MR. COULT: Now, if the Court please,
I ask to strike out the last part of that as 
being a conclusion, that the trolley car was 
moving faster than he was or it wo 
never have come up that quick.

O Well was the trolley car running faster or
’ » * wpii that I couldn’tslower than you were? A. Wei , 

tell.
THE COURT: Just wait a momen , 

there is a motion to strike out his cone 
sion. It is a conclusion.

0  Was the trolley car moving faster or slowei

was moving, it wasn t standing.
that car standing. Then what

Q. That is ^ ¡ o r
next do you recollect. A. ’
stuck his head out of the side o 

Q. What did he say to you?
MB. COULT: X object to t h a t ^ f ^  

Court please, unless it is P* bind the
the taotorman is authorized » ap.
___ _ hv his statements or u

40
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Samuel R. Savage—Direct.

pears that the motorman’s explanation was 
a part of the res gestae.

THE COURT: Are yon trying to prove 
what the motorman said after the occur-
rence ?

'MR. AVIS: Yes, immediately, not for 
the purpose of binding the company, just 
to show the situation.

THE COURT: No, the objection is sus-
tained.

Q. Now, what did you see the first thing after 
you were struck? Who did you see first? A. 
the motorman.

Q. Where was your car then, your automobile, 
wi relation to the car ? A. It was in the tracks.

V- How far away from the car? A. Well, from 
seven to ten feet, as near as I can recollectthere  
Was a rebound to it.

Q. What happened after that, Mr. Savage, as 
I w 7 ° U W8re conce™ed? A. Well, after what 

0 a Say Wlth the motorman—
^°U Came together and you saw the

Z  z  , A  Wel1’ the men in the
helnpit 6 ° ay’ "otnesses—they came and
eonlh®6, 0;;1 of the oar. The motorman and 
me °r had noth“ S *0 do with me at all, to get

after r ; A , f at Was your condition in the car 
chime Of the'soa" A' 1 Was sittin£ on the

on the f r o n t ' c h i m e ?  A.  R ig h t o u t 
0 Wt, t i . * "  ou ,f he th e  chim e.

Piece of Total T T  Was. that’ iron? A.
a? steel> «hout an eighth of an inch

10

20

30
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Samuel R. Savage—Direct.
thick and about two inches in height. It was put 
there to hold the cushion in place.

Q. What portion of your body was on that? 
A. The small of my back, right down in the crup-
per bone.

Q. Where was the rest of your body, your knees, 
10 for instance? A. Why, they were jammed up— 

there was just about room enough for them to lay 
between there and the front of the automobile 
where it was pushed in against me, there was just 
room for me to sit in that position, with what was 
shoved back of the front of the automobile.

Q. Were you injured in any way about the 
limbs? A. Yes.

Q. What was that—tell the jury. A. When I 
2q got to the doctor’s office and had it examined it 

was a broken knee cap, split in two pieces.
Q. You did not see or know that at that time? 

A. I did not know what was broke, but I knew 
there was something terrible, the way it pained 
me.

Q. Whereabouts? A. On my knee.
Q. Now, where else were you injured, if any-

where? Did you have any abrasions on you?
Yes. ,

30 Q. Whereabout? A. My cheek bone here haa 
the skin all knocked off of it and it looked a sor-
rowful looking mess in my face where it bumpe 
against some part of the front of the car, some 
thing, I thought the windshield frame.

MR. COULT : I object to that.
MR. AVIS: Well, strike out what y

thought.

40
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Q. What did you then do? What was done 

with you after you found yourself in this position 
in the ear, what was done with you or what did 
you do? A. Well, two men of the witnesses, of 
the men that was on the car, two or three of them 
helped me out of the automobile, got me out and 
got me into the trolley car.

Q. The same car that the collision occurred 
with? A. That bumped me, yes, the same car.

Q. What did you do after that? A. Well, I 
asked the motorman—

Q. No, don’t tel] us your conversation; what 
id you actually do? Did you stay in that car?

es’  ̂ sa  ̂ that car until they went and gdt 
another car, came down the other way out of 

oodbury and they got me out of that trolley 
111 o the other one, took me to the doctor’s office, 

hi- Dr. Clark’s office? A. Yes.

MR. A V IS: Dr. Clark just advised me a 
tew minutes ago that he has to be in the 
hospital at Philadelphia at 12:30. Would 
you object to calling him out of turn?

MR, COULT: I have no objection, Sen-
f. 0r’ you can take his testimonv at anv 
time.

s ° with you to the doctor’s

y°U reeollect? A - Yes> I knew all
but just ... "'Is, "1*11 me> ,)ut I can’t recollect
Viliam Jones if »T*8. Charlie SaSers and n p -*■ am t mistaken.
ward: J o l e ^  J °nGS’ do y()u mean ? A. Or Ed-

•40
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10

20

Q. Some of the people who were on the car? 
A. Yes.

Q. Was any examination made of you at that 
time? A. In the doctor’s office?

Q. Yes. A. Yes, he examined it.
Q What happened in there that you recollect? 

What did he do? A. Well, he told me what was 
the trouble.

Q. What did you see him do? What did he 
show you was the trouble, if anything? Did he 
show you? A. Yes, I laid there on a couch and 
I could see what he was doing, and he examined 
the bones in my knee and found what was t e 
first thing he done he cut my pants open up to the 
knee or a little above, then my underdrawers, an 
there was three pieces of bone rolled out of my 
drawers the size of the top of my thumb nail.

Q. Did you see them? A. I did, and betoie 
that in the trolley car I saw a splinter of bone 
hanging to my pants that came through a cu 
my pants.

Q. Do you know what it was that struck y 
knee and caused this inqury? A. Not to be sure, 
but there was a switch there in the center o 
car, and that would be about opposite to my
and I thought , f a I am not

Q. You are not sure about that. • „
sure, but that would look to be the ^
that cut a gash through my pants leg lr J *  as 

Q. Was your pants leg cut* A. re  ,
clean as a knife would cut it.

Q. How big a cut? A. About an inch or
inch and a half long. „«v+hinff? A.

Q. What else did he dress, if any S
Well, he dressed my face.

40
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Q. Were you injured anywhere else? A. And 
my back; my back is injured today.

Q. Was your back cut in any way or bruised? 
A. No, it wasn’t cut.

Q. Were there any other cuts on you? A. Yes 
there were cuts on me and bruises all over my 
face but not as heavy as the one on my cheek bone,
and there was bruises on my legs, black and blue 
spots.

Q. After you had finished at the doctor’s office 
where did you go? A. Well, I had called an au-
tomobile from Tom Hutchinson’s to come and 
ake me home; he got me into that and I started 

and hadn’t gone out Cooper Street, got out on to
r°ad ab(mt two or three hundred 

;J  -S, urther tllan the accident happened when it 
& a Snowdrift an(t got hung up there.

Vf- ov/ long were you held there? A. Well I

If iA  f Y r  l0ng 1 w0uld have bee" held there
along and a ^  a°* * h°rSe and buggy coming 
Moore b! man driving,by the name of Harry
allowed tntif  Almonesson> an<J he asked to be anowed to take me home.

home w fthhae t,“ 6 y°" ,10me? A - He took me 
" ™ h a horse and buggy.

I meannatatb!r/ ° D S<?  home’ where did 3™
bedroom or I h a t T  a  f  g0D pstair« to the
know by felenbe v, ’ ^  ° ’ my w' fe had been let
^  ProddedfU t “ V  Wf . hurt and she had a 

Q. Wha 1  f  lnJ he sitting room.
pain was concerned o f  th is  in .l'nry, a s  f a r  a s  
was very nair,f„i r  ’ M S a v a « e? A . W ell, i t

or ten ¿yfbefore e w f 016! “  while’ was a week 0r any time r I got a bit of rest at nights
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Q. Yon couldn’t sleep? A. Couldn’t sleep.
Q. Could you get out of bed by yourself? A. 

No, indeed, no, sir.
Q. For how long a period did you have to have 

assistance to get out of bed? A. For about four 
weeks before I ever could set myself on the floor; 
if I got up I had to have a man to hold me for four 
weeks when I got on the floor; then after that I 
could manage by holding on to the chair or the 
stove was near by, if the fire was out or something 
like that, I could put my hand on this parlor stove 
and steady myself, but I couldn’t stand alone, 
couldn’t stand alone for four weeks, later than 
that; I had to have hold of something there to 
steady me and hold myself.

Q. How about your back at that time after you 
were injured? A. Well, after the leg, the sore-
ness went from the leg, then the back seemed to 
have more pain. I didn’t notice it so bad before 
while the leg was paining me bad, but after the 
soreness left the leg, I could not stay in one posi-
tion any length of time, I had to be moving 
around, up and down, lying down in the bed, then 
sitting up, propped myself different ways to re-
lease the stiffness in my back, the pain.

Q. How about the injuries on your face, di 
they get better? A. Yes, they all got better an
healed up. ,

Q. How long was it before you were able to get 
back to your occupation? A. Well, I wasn t a e 
to move around rightly until about the firs o 
September.

Q. And have you any permanent injury» any 
thing that bothers you at the present time.
Yes, my back bothers me, and it will bother m ,
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I expect, as long as I live. I can’t stoop over to 
pick up vegetables that I grow, truck off the 
ground, which I had always been in the habit of 
trying to do as much as I could myself in sorting 
the truck, putting it up for market.

Q. How many people did you have working for 
you on the farm? A. Well, in the neighborhood 10 
of anywhere from fifteen to twenty all through 
the summer season, counting the women and girls 
what all picked the stuff for me.

Q. And who superintended or supervised the 
work of the parties that you had on the farm 
wnen you were well? A. I done that all myself.

C^What about your knee at the present time,
Mr. Ravage, is that well? A. No, sir.
A  the matter—does it’bother yon any 9n
V. , A* 14 bothers me so that I can’t bend it to 

own on my knees to do anything where it re-
worT t+hatJkmd of labor> and I can’t—my back 
ni eir f0r my stooping over to pick up and
sav fiw 6 .̂romid ’ t- can do it for a short period, 
me so +ew DiHmteS °r a half an hour’ then tt Pains

ml : : ; ’4 S ° ° % T i4h 44 W!th0Ut PUt4ingoat ninf k e ŷ' 0ne afternoon I tried to help
ten I , 1“8 UP ate P°tatoes here about a week or

f,,1'180’ and 1 stayed there with them and 30

nJt mor,em’ ^  1 C° Uld not get out of bed the
"lybaek. hai'dly> f0r ths stiffness I had in 

tenl,4'*y.‘,<lld you fi,,st see your automobile af-
trt f c dentt  t  Wel1’ 1 Can’‘ ^ St tel1 -hen,
the summer in  uTtcilm«on’s Garage sometime in 

Q. Di(i I When 1 8°t able so I could go out.
3ou examine it at that time?

40
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MR. AVIS: I understand, if the Court 
please, that counsel for the defendant say 
that they will admit that the automobile is 
mashed beyond repair.

MR. COULT: I don’t want to use the 
work “ mashed.”

MR. AVIS: Well, injured beyond re-
pair; I did not mean to convey anything 
by that, Judge. If you do not object I will 
call Dr. Clark now, because he wants to get 
away.

(Witness withdrawn).

DR. HENRY H. CLARK, sworn.
20

By Mr. Avis:
Q. Where do you live, Doctor? A. Woodbury. 
Q. What is you profession? A. Physician and 

surgeon.
Q. How long have you been practicing? A. 

Twenty-four years.
MR. COULT: I will admit the qualifica-

tions.
30

Q. Was Mr. Savage brought to your place on
the third of April last? A. Yes. # ,

Q. Won’t you tell the Court and jury just what 
you found upon examination, Doctor? A. wf 
out at the time and was ’phoned for and came* 
and Mr. Savage was in my office, lyiu§ on 
couch. I found his knee cap broken in t ree  ̂
ferent places, split across cross-wise and a sp 
down, making three separate breaks, three 

40



21

Dr. Henry H. Clark—Direct.

ate pieces in the knee cap. There was a piece of 
bone lying out, part of the knee cap, lying out just 
loose, about an inch square, and there were two 
other pieces of the knee cap that I had to take out 
at that time which were loose and detached. There 
was a good-sized gash, possibly two inches across, 
where the bone had come out. He was cut about 
the face, superficial cuts ; the cuts about the face 
were simply by falling glass, because I took sev-
eral small pieces of glass out of his face. His 
hands were cut and his body was bruised pretty 
well all over. The main injury seemed to be to his 
knee cap and back; he complained quite a little 
ol the hip. The knee cap, the three pieces of bone 
being taken out left a gap in the knee cap.

Q. Now, Doctor, after you had dressed this 
Rouble on that day did you follow up the case? A.

Q. Won t you tell us what you did and what con- 
i ion you found him in at your various visits, 

^  °.ut-specifying the days? A. It was necessary 
j u t  that knee cap and the leg at absolute rest 

quiet so that it would be impossible for him

ino-T^ knee‘ The knee caP is tbe connect-
ant tü i 6 Ween b̂e uPPer leg and the lower leg, 
thesp k kne! °ap being broken cross-wise allowed
_u n.es 0 separate and putting the leg at rest
becaJ  .lmpossible to Put it in a cast at that time 
dav L  WaS necessary to dress the leg every
can rememhp^v ^  °Pen WOund; as near as I 
daily fnv n 1  ̂ Was accessary to dress that leg

finally healed*11* the °Uter openkept comin ’ a certain amount of discharge
which h»A ^ away’ owin& to the dirt and so forth

d been into the knee cap due to
40
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the injury. At the end of about four weeks I put 
the leg in a plaster of Paris cast, and during all 
this time it was necessary for him to be in bed 
with that leg absolutely straight and not allowed 
to bend it at any time. At the end of about four 
weeks I put the leg in a plaster of Paris cast, and 

1° after putting it in the cast—it was put in the cast 
so that the cast was on a hinge and could be opened 
and dressed; it was necessary to dress the leg 
even after the cast was on for the neighborhood 
of a couple of weeks, on account of the large 
amount of sores and breaking of the skin and tis-
sues there—at the end of five or six weeks I al-
lowed him to get out of bed and put the foot down 
on the floor a little bit, but did not allow him to 
walk on it, I think not—I think it was about the 

^  seventh week before he was allowed to bear any 
weight on that leg. At that time and then follow-
ing for a period of about three or four weeks he 
was around on crutches, and at the end of I think 
the third or fourth week he went around on one 
crutch and one cane. From that time on it has 
simply been a case of gradual recovery up to his 
present stage.

Q. Now, Doctor, immediately after the accident, 
30 was there any pain and suffering which Mr. av

age went through? A. Yes.
Q. What have you to say about the mtensi y 

of that from what you saw and observed an w 
you know? A. Well, the intensity of the p 
from an injury of that kind, it was necessary ^  
keep him under an opiate, which is some 01® f 
morphine or opium; he was kept under rae 
a week or ten days; then unless there was 
movement of that leg the pain was no

40
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but the first week or ten days he was kept under 
either morphia or opium.

Q. Were any complaints made to you with rela-
tion to his back? A. Yes.

Q. While you w6re attending him at the house? 
A. He complained continually of his back.

Q. Now, what have you to say about the pres-
ent condition of the knee, Doctor? What I mean 
is, is it as well as it will ever get or will it im-
prove from what it is now? A. His knee at the 
present time has healed and is as good a knee 
as he will ever have, and at the same time I will 
state that he has a knee at the present time better 
than the majority of the people that have broken 
knee caps.

Q. Won’t you explain that to the jury and ex- 
p am what the treatment of that character of a 
reak is and how you treated it and why? . A.

ere are several methods of treating a broken 
^ne methods is to go in and bare 

flirp0 6 k°nef the knee cap, drill holes through 
o-PmrentTPOrti°nS k°ne and wire them to-
bottn n Ĉ n£’ that y°u have got to open up the 
thp if1 Part -°̂  kQee caP> which is very close to 
bmaV1166 J°lnt' We had a break, a transverse 
to mp Crosswise and one down. It did not seem ~ 
that f5°° Jurger^ to make a larger wound than 
â a from the mere fact that he had three sep-
strai»htleCeS-r knee w as Put in a p erfectly  
of the LP°S ' The knee cap> the lower Part 
plasterstiehtfel! |d n ‘Wn up puttinS adhesive  
down J !  ,  and drawn up and the sam e
Perfectly str-6 i°?  ̂ ° n a p er fec t level, that is, 
as to brim* but the lleel ra ised a little  so

g e bones ln as near the p osition  as you
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could get. The wiring of a knee cap at times is 
satisfactory; at other times you don’t get any 
more than a gristle ligament between the two 
pieces of bone, even when they are wired. That 
is all that you can expect, the best result; that is 
the result that we had in Mr. Savage’s case. We 
have a gristle union between those pieces of bone. 
He has a leg which at the present time he can walk 
on, he can use, but he will never be able to use it 
as a good knee.

Q. Now, from your examination what will be 
the trouble with the knee, Doctor? What may he 
expect the rest of his life with relation to that leg? 
A. The knee cap is connected above by some of 
the large, strong muscles and tendons which have 

2q a motion back and forth and they are comTected 
below with the lower leg ; as I said before, it is the 
connecting link between the upper and lower leg. 
He has a weakened knee cap; he has also—the 
joint at the knee unless he wears a support is liable 
to go in or go out. The knee is permanently 
weakened by a false joint at the knee cap.

Q. How about the ability to bend the knee, get-
ting down or raising it, what have you got to say 
about that? A. The breaking of the knee cap does 

30 not interfere so much with the getting up and ge - 
ting down or the bending of the knee as an injury 
to the joint which thickens the joint cartilages.

Q. W hat has taken place in Mr. Savage’s case? 
A. His whole knee joint is enlarged, the cartilages 
are enlarged, they are stiffened, the tendons are 
stiffened and the muscles are stiffened. Those ten 
dons and those muscles and the enlargemen 0 
tha t knee joint go back to a certain degree, 
never will go back to their normal condition.

40
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Q. In other words, what is yonr opinion as to 
the permanency today of the stiff joint? A. He is 
as well today as he will ever be. He will always 
have a stiff knee.

Q. Now, won’t you show us that knee, Doctor, let 
the jury see what condition it is in at the present 
time! Just explain it, will you, Doctor, tell us,  ̂
will you, about the conditions there and explain 
to the jury just what the present condition of the 
knee cap and leg is? A. The upper part of the 
knee cap, here is part of it (illustrating on plain-
tiff, who has bared his knee). Thei break was 
through here, and a break down here. Now, from 
this part of the bone here and this part of the 
knee cap here there is a ligamentous or gristle 
ligament between this and this; instead of this 
bone being down here as one piece you can lay 
your finger in between those two pieces of bone.
A piece of bone—there is a triangular piece of 
bone an inch square that came out of here on the 
outer side of the knee cap; two smaller pieces 
came out from the split below. Now, the union 
between the upper bone and the lower bone is 
gristle; instead of the knee cap being in one piece 
which gives him this motion, instead of being in 
one piece and working as one piece supporting 30 
b̂is joint he simply has a joint here which would 

Very easily let the leg go sideways if he don’t wear 
a support.

THE PLAINTIFF: Yes, that is one ? f  
the worst troubles I have.

MR. AVIS: Wait a minute; the doctor is 
testifying'

40
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Q. Now, Doctor, what about the scars on that 
leg, are those scars from that accident? A. The 
scar here and the scar across here are from the 
accident; the scars down here are from the chaf-
ing of the plaster of Paris cast. The scars down 
here were not due to the accident. (Indicating).

No cross-examination.

SAMUEL R. SAVAGE, resumed.

By Mr. Avis:

Q. Mr. Savage, this accident occurred about the 
3rd of April. What was the condition of your 

20 farming business at that time? A. Well, every-
thing—we had an early spring and everything 
was in full bloom and looked very good for a good 
crop, growing, got it planted, got it growing early.

Q1. Where were your tomato plants at that time ? 
A. Well, there was about 120 sash spotted, trans-
planted out of the hothouse into cold frames and 
about 104 sash were not spotted yet. They had 
to be spotted.

Q. How many tomatoes as far as acreage went 
^  did you actually set out that spring? A. Twenty- 

five acres, but I contracted for Campbell for twen-
ty-three, but when I came to put the plants in the 
field they over-ran about another acre, an acre 
and a half or something to that effect. I figure 
it at twenty-five acres.

Q. Did your tomatoes get out on time? A. °-
Q. Why? A. Because I wasn’t there to 00 

after them.
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Q. How late were they in being set out? A. A  
week or ten days later than they had a right to 
have been.

Q. And what effect did that have upon the toma-
toes with relation to maturity? A. Well, it had 
an awful lot to do with them. One thing they got 
too tall in the beds, the men could not get them ^  
out fast enough. I started them to put them out 
as far as I knew from what the men would tell me 
what was looking after the bed, how big they were, 
and I could not get out and look after them my-
self, and there is no one can take care of a bunch 
of hotbeds better than the farmer himself.

Q. Did you have any loss by reason of the late-
ness in putting out these tomatoes? A. Yes, sir,
I had as much as three— 20

MR. COULT : No, don’t mention any sum. 
“ Yes” is responsive to that.

Q. What was that loss and how did it come 
about?

MR. COULT: I object to that, because 
that presumably calls for an answer in 
figures of money loss which is not the way 
to prove loss of profits, if the Court please, gg 
In other words, it calls for an answer which 
is a conclusion.

THE COURT: Are you entitled to any-
thing more, Senator, than to prove the loss 
of earning power?

MR. AVIS: I think so, if the Court please, 
in this: We have stated this as a part of 
be loss of earning power. It is not a ques- 
1011 of the loss in dollars and cents. You

40
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see, this man was a farmer, farming for 
himself, he did not get any salary at all, 
he did not get any pay, all he got was what 
he was able to bring out of the soil by his 
own efforts and the efforts of those whom 
he employed.

THE COURT: Yes, but there is the rub; 
if his earnings were the result of his own 
labor that would be one thing; if his profits 
from the farm were derived from the labor 
of others that would be another. That 
would be a business, carrying on a business.

MR. A V IS : Yes, it seems to me we have 
a right—

THE COURT: I will hear you.
MR. COULT: I was going to say the true 

measure of damages in a case of this kind 
is the money expended, if any, to procure 
somebody to do the work the injured man 
was doing. That is the measure of 
damages.

THE COURT: Where there has been a 
physical injury; you don’t say that he has 
been incapacitated mentally?

MR. A V IS : Not at all, sir.
THE COURT: He might direct the farm

work. ,
MR. AVIS: From the distance only, be-

cause he was in the house. Now, my con 
tention is this, that by reason of t is a 
cident he was laid up in the house an 
able, I think, for a week or ten days or 
weeks to give any directions, possi -

THE COURT: I think you may s 
without going into details that he sus a
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a loss. Yon have no objection to that?
MR. COULT: Well, if the Court please, 

I have a most serious objection to any proof 
of loss of prospective profits at the time 
of the injury. The loss, the actual money 
loss that can be attributed to the accident, 
of course we have no objection to the proof 
of. Does your Honor wish to hear me on 
profits. I have looked into the question 
before.

THE COURT: Yes, I would like to hear 
you; so many conditions enter into profits, 
especially arising from farm work.

MR. AVIS: That is true. Now, if the 
Court please, before the Judge argues his 
legal situation I want to call your attention 
to the situation of fact. What I am asking 
this question on is a situation of fact, that 
these tomatoes did not mature at the time 
they ought to. Now, I want to prove the 
fact of what the prices were and about what 
crop would have matured, not what was 
going to mature some other time, but from 
actual knowledge of conditions existing 
that are in the past. That is my idea.

THE COURT: Well, couldn’t he have 
procured somebody to go there and look 
after that crop?

MR. AV IS: I don’t think it was possible; 
he had a man there, if the Court please, 
managing the proposition and doing the 
best he could, but he could not do what this 
man could do with their help, he couldn’t 
move them, couldn’t keep them going, 
hhat is the situation that we claim.
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THE COURT: It would be very remark-
able if there is only one man in all this com-
munity of farmers, excellent farmers, who 
could look after one tomato crop—

MR. AVIS: They are all working the 
fields and all busy at that time of year; you 
can’t get a man off his farm to take charge 
of somebody else’s at that time of year; 
they are not loose.

THE COURT: I will hear you, Judge.
MR. COULT: If the Court please, in all

the English cases and all the early cases 
in this country there was never an allow-
ance of profits as an element of damages at 
all, because the Court deemed it was too 
uncertain, that it was dependent upon too 
many conditions outside of the loss of the 
work of a single man; of course, I am 
dealing with profits now as being claimed 
as the result of a personal injury, an in-
jury to some person. Now, there have 
been two exceptions to the rule, one in the 
case of attorneys, and the other in the case 
of physicians, professional men, in other 
words, who had a peculiar kind of work 
and who can make an average of their earn-
ings, who can say, “ I average so nine 
money by my own personal efforts, no 
the work of others during the year, an 
was laid up so long; my average loss er 
for because I personally was unable o 
tend to my business is so much .
But in a ease—and as y°ur “  tin. 
very well said that is one of e __ 
guishing features mentioned m the c

40
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where a man is engaged in a business or 
enterprise and where he employs others 
and his own work is mingled with that of 
others, there is no possible way to say 
with certainty how much his business has 
suffered even if he is taken out of it; it is 
dependent upon market conditions, the 
kind of season the man had; nobody can 
tell with certainty how these tomatoes 
would have grown if they had been put out 
earlier, they might have all been destroyed, 
some sort of blight might have happened 
to them. It is all based upon pure specu-
lation; it is a speculative element of dam-
ages, and as your Honor well knows, no 
recovery should be had for damages of that 20 
kind. If your Honor wishes to have a refer-
ence to it, there is a very neat reference to 
it in Cyc., where the general statement is 
made just as I have given it here.

THE COURT: Well, I will look at that 
during the recess, but just for the time 
being, Senator, I am inclined to eliminate 
that, unless I change my mind.

MR. A V IS: If the Court please, if I may 
just say a word in reply to Judge Coult, 30 
this situation is not the situation that the 
Judge refers to. I am going to be able to 
prove conditions on an absolutely adjoin- 
mg place where the same class of goods 
were grown. That is why I want to follow 
|tup  for the purpose of showing that if 
lls croP had been put out a week earlier 

ten days, and farmed and cared for in 
le manner that it was when it was put
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out, that the crop would have been in the 
market a week earlier when the price was 
five times as much. I am not speculating 
on this to the extent of showing that if I 
could only have gotten my crop in—

THE COURT: I understand your point 
fnlly, Senator, and will consider it. I think 
it is too doubtful now. My personal im-
pression is that it would probably imperil 
any verdict that might be obtained in the 
case.

20

30

Q. Were you compelled because of your illness 
to employ any extra men to do the work on your 
farm and the other businesses in which you were 
engaged? A. Yes.

Q. How many, do you know? A. I employe 
about four extra Italian men alone more than 
would have been necessary if I had been on my

wn feet myself.
Q. Italians were the people who were working 

or you to a very great extent? A. Yes.
Q. And they have got to have somebody to keep 

ifter them pretty lively? A. Yes, they wf n a 
>oss over them, and a man that pays them is e 
lest boss you can put over them. You hire a os 
;o put over them and if you ain’t careful you 
mt to watch him; that is the size of it.

Q. Now, how much per day additional did 
30st you to conduct your business because o 
ing these four men! A. Why, I paid men 
day and gave them facilities to live m. .
worth $1.50 a day for every man I hired, c 
ering the house they lived in and so tort •

Q. How long did this extra help contmu
40
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long was it necessary to employ this extra help?

. Well, until I was able to be around and go 
with them and stay with them; it was not that I 
could work with them and show them or lead them 
or anything like that, but just to look on.

Q. When was that? A. About the first of Sep-
tember I began to slacken off on the help; dropped 
oh two of them; the first of October two more of 
them dropped off, then I got back. The season 
was over then so I could go on with the help that 
1 nave got now.

Q. Have you suffered any pain from this injurv? 
A. Yes, sir, lots of it.

A  .f“S*,teI1 tlle -¡ury what is it, won’t you, how 
1  t b0 ,hered yOU? A- WeI1> the first couple of
sin !o \w  Was something awful, and ever

that, after I got out it slackened down, but 
ccasionally I make a mis-step and stumble and

0ln̂ \ nee.; 1 Can>t walk steadY on that foot. 
at business are you engaged in—Par-

ahni ,me’ I .T7 11 withdrawn that question. How 
even V1  “J8*? 1tlme; do you have any difficulty 
A. Yê  at night tlme With pain and sufforing?

asins- mv I have a difficulty with
bed to L  00t Tm bed; 1 haVe got to lift H into 
Have 1  Caa,t drag [t in> i1; dr°Ps down, 
last two or Wei^bt of and bere this
nights wp nights 1 just went to bed,—the
and all on̂ T that bandage on that leg

Q. Before +i T°U Seen  ̂bad ^ stripped there. 
or did you f at dM you use the bandage 
took it off i f  lnT the bed without it? A. No, I
took it off h f V  g0t S°  1 CGuld g et u psta irs, I  

u i seemed to me that in  m y sleep
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I drawed my leg up, crouched myself up, and I 
woke up with an awful pain there.

Q. Does that continue down to the present time? 
A. Yes, that continued on; that is one reason why 
I left the bandage on to draw it out. Then I can’t 
bend my leg so far, I can’t get it up so far, and
it don’t pain me as bad.

Q. How about your back? A. Well, my back 
is pretty good outside of stooping; for stooping 
purposes it ain’t no good. While I am straight I 
am all right.

Q. How about your head, does it bother you at 
all? A. It does, I get a dizziness in my head when-
ever I stoop down to pick up anything; I can’t
stay over. , ,

Q. Now, did you have any of these troubles be-
20 fore this injury! A. No, sir, I always had a good 

back and no dizziness or anything the matter wit i 
me, so I could stoop over and work all day m an>
position I was a mind to get in. . »

Q. What about going up and down stairs • •
nr n T 1___ f nnf nr> • T 2P UP With m.t r on, • ------ --o ^

other way? A. No, sir.  ̂ ^

really understand” you.
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Q. What have yon done about conducting- your 
business since the first of September? A. Well 

have been able to be around and look after it, 
can t do any work, but I can go around and see

do before*21611 ^  gettmg al°ng’ which 1 couldn’t

Q. Well, how do you go around the farm? A.
rr r r  the automobile if it is along the 
havp t C+tn t g° n° dlstance and walk at all; I 

w J  T ? e " h°rse and a little£  ¡ r t r / T i  f of broke that °ff “°w>but
was able I ,,had t0 d° &U the time UP until 1 as able to walk any length of distance.

farmland» in plowed ground or
on a A; We ’ 1 can>t do that, can’t walk
on any ground that wasn’t solid foothold
h n t b « *  ab°Ut n°W? A - 1 can’t do it now  it 
™es or OTat0 WaIk thr0ugh trashy ground where 
the farm like m  &*7thmg have been Rowing on 
foot over h ^  ° f  year; 1 can’t lift that
into stuff’s Th t0 11 around’ and it hooks 

0 w d has thr°wed me.

me on the L rm ^Ib1,0̂ 7011’ A ’ YeS’ Crowed 
ground bv trp J-1 haVG been throwed °n smooth 
or a piece^of 1  ^ g °n somethisg  like a corncob 
make me g0 ovp°°t °r anything Hke that, it would 
go over. r ab°Ut hke a knuckled horse would

you c^ d u l^ b tfo ^ fT 6^  d° y°U conduct or did 
°f the farming h thlS tr°uble occurred outside 

Q. Before ^  Before this occurred?
the telephone l l T  A ' Wel1’ carried on
hme it is very ilea USmeSS’ and at the present
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10
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O A n yth in g  e lse beside telephone poles? A. 
This tit  w in ter I  g o t in  touoh-1 w as hauling  
p o les; I sold  them  to  the P en n sy lv a n ia  or the
Western Electric I would say—

Q. That is, you sold poles to them. •
poles to DuPont’s Powder M ills; when I was down 
there I noticed they were using a good many sma 
railroad ties, so I went to the» headl man of t ^  
purchasing department, Mr. Shackelfor ,
him if there was any market for m“ 4 .t 

later on we will need them.
wasn’t long before I got an order for 5 0N O ^  
that and I filled it about the first week m Ap ^  
something to that effect, righ a er 
or just before I was hurt, I ain’t sure winch now 
They wanted me to take another or er

“ q 6 Did you fill the 10,000 order! A. No,
Q. Why not! A. Well, I wasn’t m shape to

get out and handle it; I just '* “7® haw handled it 
Q. Could you have arranged t work! A.

w ithout y o u rse lf b eing  in  charge
No, sir, because I ; out of

Q. What profit would you have mad
those 10,000 ties!

MR. COULT: I object to that; t a c
for a conclusion. . sustained-

THE COURT: The objection is s 
MR. A V IS: If the Court please,

Honor understand he had a l*»d yf  
five thousand, had the them!
ten thousand and had an orde ?

THE COURT: Did he cutties
MR. A V IS: The first one of ,

40
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TH® C°U R T : Was he going to cut these 
himself?

MR; ^ VIS N°’ he Was £°inS to have 
some help to do it, he couldn’t do it alone

THE COURT: The objection is sustained. 
MR. AVIS; I presume there is no neces-

sity for having an exception under the pres-
ent rule.

THE COURT: I think you had better 
take one.

MR. AVIS.- Well, I would like to have an 
exception, if the Court please, to that.

Q. Did you get any bill from Dr. Clark for his 
services! A. Yes, sir.

Q- What was the amount of that? A. $250.
. A  . you W  any medicines or anything to

LTb 7  t  1 b° UgW tW° quarts o f a^ o l«nd bathed with that.

\dnli^hat dld that °0st you> do y°n know? A A dollar a quart.

Cr°ss-Examination by Mr. Coult:

A ' Paidbi™one-

him? ^ S 1 In™  iS $125 that is stiU comin^ t0

age, y o V sa tb 7 thai  y°U g0t inJured» Mr. Sav- 
quarter 0f one^A ^Q  baCk t0 Woodbury about 
couldn’t sav i A' . ometbln& to that effect: I 
of the Pennsvh * m^ ute’ but any old timetable
0ut the train th a tT  Railr°ad 1 could Point you 
been running. eW  ca^ e on> a steam train; I had.

g electric trams all the time, but this

10
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happened to be the first train out and I was anxious 
to get home on account of the snow.

Q. That is just what I was coming to. Was 1 
snowing then when you got to Woodbury. A. 
Yes, sir, snowing.

Q And had it been snowing when you took you 
10 train at Camden? A. Yes, sir, snowing atier 1

le ft Philadelphia, snowing heavy.
Q. How much snow was there on the grou

when you got to Woodbury? A. Woodbury? Why,
first I said-there was a man came dow njith me
rode down with me, got off and we walked ontfte
street together, Elmer Clement. I said, Elm ,
why it snowed heavier here

Q. No, can you tell me just about how muc
20 snow there was? A. Yes, I can tell you, about ten

inches. n iVpnnTidi
Q. About ten inches of snow on the g

then? A. Yes. A.
Q. What time did this snowstorm start’ ^  

Well, it started sometime early m the mo 8 
after I had left home to go. into Wodbmy, as near 
as I can recollect. I had started - - don 
whether, I can’t recollect now whethe ^  ^  
snowing when I arrived at Philade p

30 morning or not. when that
Q. You can’t give us any idea the

snowstorm started? A. 'What say  ̂ (ha*
Q. You can’t give us any idea then *

snowstorm started? A. We , as I can
morning, eight or nine o ’clock, as near
recollect. \ . A Yes.

Q. About eight or nine o do ^  was ten 
Q. And by quarter of twe

40
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inches of snow on the ground? A. Quarter of one 
Q. Quarter of one? A. Yes.

a f ou were in a to get back home?
+v GS’ 1 xhad a g°od deal of business out there, 
things that needed taking care of. There was all

t?n\ato Plaf ts and a §‘reat big, long sweet 
potato bed, and there had to be a fire kept in that,

J A And thei;e was an°ther thing that made you

»as th°at ^  h°me’ WaSn ’* t h 6 r e ' A - W hat

A % n ° -S<!t h°me before tbe suow was too deep. 
WonU ’ a\ \ n0t S* bad’ 1 WaSn,t afraid but what I 
want tlf6t h0"? lf 1 W6nt rfght °n- Sure’ 1 didn't
I p m J T Z  0°vertake me- 1 eould bave Btayed

besterl de.,pbla ‘wo or three hours and then got 
home bef«1*' tb dldnt bUITy my autom°bile to get

a  before 6 snow «ot to° deeP. no, indeed.
0 T tn ̂ °n.were m a hurry? A. What say?

get home,°ni t Ty°U ^  y° u were in a burl7  to 
hnny but wh f l  y6S’ but 1 wasn,t in sucb a 
wenfright ° 1 C°U d ^  th'ire if eve,'>’thing had

Cooper StreetT t’T SOt °Ut °n this main road’ 
on the road its if *b ^  tbere was so mueb s,low
a good place I  ! I  ^  ?  " 0t think that was
‘here was nn "  T ’ d ld  y o u ?  A - Y es, s ir ,
lia.i been on i t  tu b r ° k e’ th e re  Was nob° d y  else 
Piled it up s o t h a r !  SnOW, b a d  e w e re d  i t  u p  a n d  
wagons or a n tis  w  °  Safe- T h e re  h a d  been 
d ghl in the tro llev  * h a *e v e r l t  w as b ro k e  th e  ro ad  
have took the «« 7 A n y  o tb e r  m an  w ould

Q, I will h r ° ad  1 to o k -
*° responses to ^1° y.° U t0  confine y ° n r  a n sw e rs  

y q u e s tio n s ; p lea se  d o n ’t  g iv e  m e
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conclusions and opinions. You took the trolley 
tracks because they were broken? A. Yes.

Q. Couldn’t you have traveled on the dirt road?
A. No, sir,

Q. Why not? A. Well, it wasn’t safe.
Q. Well, that is what I asked you; it wasn’t

1° safe in the dirt road? A. No.
Q. Why wasn’t it safe? A. Well, there was too 

much snow there; there was a ditch along there. 
Q. What would that do to make it unsafe? A.

Well, if you had been out there—
Q. But what was there about that snow that 

made it unsafe? A. I would like to have had you 
there; I would have showed you what made it un-
safe, a ditch on one side and two sets of poles and 
ten or twelve inches of snow; two foot the snow 

^  had drifted some places on that road.
Q. Were you afraid of skidding? A. Yes.
Q. W asn’t that what made it unsafe on the side 

A. To a certain extent, sure. I have heard an 
read of many a man climbing telephone Poles 
they had had that news in the paper about me

prevented skidding, 
gether, no, nothing 
that, as had as that.

40
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Q. So there was nothing safe? A. Nothing is 
sate that ever I seen on an automobile.

Q. When you started to take the trolley tracks 
id you think you were safe from skidding then?
' .r* &et ln tlle t^eks you can pilot your 
ay down there, and there is no way of sliding out 

a easy as it would be in sliding in and out on a 
slippery wet snow like that was.
t J .  In, faif ’ !t is Pretty hard to get out of wet 
Yes ra<5kS after y°U S®* in them, isn’t it? A.

had vo,!"3 t r  Ahai , ° ften USed tllat r(,ad before, y not. A. Plenty of times.

b e f o r e h ^ ^  tmveled in these trolley tracks 
though l n Yes> not very often,
roadfwas ™ ^  W&S necessai7 ;  the side
a wagon • if *̂ddy sllppery or turning out for 
a waron L  irlT °U d be goinS into Woodbury and 
them the riebt f  C°mmg out>1 would have to give 
^ let them hi aad bave to take to the track

Q But ave the right of way to come out.
ley rails1 Z T  famiUar witb the kind of trol- 
you? A. Yes °n tbat road’ weren’t

weigh? A ToOO 1 9nntlUS automobile of yours 
near as I could L  u 1 something like that, as

man I bought it otfof ’ What 1 WaS t0M by tbe

been driving ^-r year bow lon& bad you
1 Parted in D e c e l  l  ? A< Well>tbree y ea n , 
three years this W *  ^  years a£°> this makes 
°r t°ar; it ig \ aUd'f 1 am>t mistaken three
anyhow. lrd aut°mobile I have got now

ticn|ar S h 'd X tr  e a f / ?  driv“ g this Par

10
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Q. Yes. A. Ever since I owned it.
Q. Well, let’s see; when was that again? A. 

Well, it was the June before, May or June. It was 
in the spring of the year when I bought it.

Q. That was about ten months? A. Yes.
Q. Did you drive it quite constantly? A. Yes,

sir.
Q. Familiar with it? A. Yes, sir, familiar wit

every action that it had.
Q. Did you ever drive it in snow before? A.

Lots of times.
Q. On the trolley tracks? A. No.
Q. Never had been on the trolley tracks when 

there was snow on the ground, had you ? A. Well, 
not in front of a trolley car, no, that is the reason 
I was—

Q. I am not asking you that yet. Now, please 
be fair with me. A. I am, but when you come to

Q. I am asking you if you bad ever driven that 
particular car on the trolley tracks when ' 
was snow on the ground? A. Well, Icould 
the question if I could recollect whether ere 
ever any snow fell when I happened to come 
Woodbury, but there might have been snows a 
I wouldn’t have no errand and could stay ’
that was the only reason. t

Q. Then your answer is that you don t
A. I don’t know. , , T ¿nn’t

Q. You may have? A. I may have, u
know. .r

Q. And you may not have? A. «s- work. 
Q. Were the brakes on your car in g gir. 

ing order at the time of the acciden .

40
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Q. At the place where your automobile and the 

hereT 7 y  me,,t0gether’ there «  a grade, isn’t
L a n ce  * "  3 there for <luite «

A 7 7  7 *  1S q“i te 3 eonsiderable grade, isn ’t it? 
I I  }  gr 6 31n,t 80 beavy  as the distance;
know 1 7  D° n0t 3 he3Vy grade’ 1 don,tknow what yon would consider a heavy grade but
I wouldn t consider that a heavy grade.g

if  Yon were ST°ing down hill, though? A. Yes. 
;;°u say it is a long grade? A. Yes

A Well“!? yi ° Y a7  3b0Ut b0W lonZ that hill is?
Countrv PI l  7  grade juSt a little below the 
creek l 01“ 11 " Ui *1 18 3 grade a11 the way to the 
thereL °ne ° ‘at knows the surroundings

tew I T  f °.11 g’Ve some hlea in feet? A F if-
teen hundred feet, I should judge.

dent o c c m “* T n  * 7 *  °n this hiil did the «cci- 
Yes I, ™  bottom or near the top? A.

feet from t h e l l T . ? 0"* t0 thre6 hUDdred

i  M g e " ^  d0Wn the
tact with the 7 ) struek—before you came in con-

Q-Andth, 67 C3r? A - Yes- 
Yes. a ls a straight road there, isn ’t it? A.

A stra ig h t^ o a d w rV ^  bottom of tlle bill? A. 
but that trollev ° ^  hndge from Woodbury out,
th!8 W e r  f c r r ff US °Wn P» y  on to
lf  ̂wasn’t snowin & ln tlle road> so that 
see no trolley if VS ° f  anYthlng else you wouldn’t 
bri%e until it w /  bappened to be there at the 

WaS ri^ht on You. There is a crook
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there in the road; as soon as you leave the bridge, 
the trolley pops around the corner.

Q. How far is it from the point where the acci-
dent took place to the bridge? A. Well, I told you 
before, between two and three hundred feet as 
near as I could recollect. I guess you have got 
men that knows just how much it is.

Q. Well, I know, but I am asking you. A. I 
never got out and measured it.

Q. You say it is two or three hundred feet from 
the bridge to the point on the hill where the acci-
dent took place? A. Yes.

Q. And a thousand feet about from that point 
to the top of the hill? A. I should judge so, I ain’t 
sure.

Q. Well, that is your best recollection? A. That
s the best.

Q. And it is a clear view from the top of the 
lill to the bridge, isn’t it, under ordinary condi- 
:ions? A. Yes.

Q. Now, why was it you did not see this trolley 
antil it got within twenty feet of you? A. o 
mow was so heavy and the trolley came aroun 
the turn there—it hadn’t been in sight straight up 
and down that road only a couple of minutesi or 
something to that effect, maybe one minute, i a 
to run about three hundred feet from the un 
came around the turn on to the public roa w e ' 
I could see it, that is how long it had to run 
fore it hit me, three to four hundred feet, no m
than four hundred feet.

Q. I know, but you didn’t see the ro e
come around the turn? A. No, I did no •

Q. And the trolley car had gone about two

40
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dred feet beyond the turn before yon saw it at all, 
hadn’t it? A. Yes, I didn’t see it.

Q. Now, why was that? A. The snow was so 
heavy I couldn’t see it; I was looking for it.

Q. Now, that is what I want to know. It was 
snowing so hard that yon could not see that trol-
ley car until it got within twenty feet of your car? ® 
A. Yes, that is it, twenty or twenty-five feet.

Q. Now, what is your best judgment, twenty or 
twenty-five feet? A. Either one of them is good 
enough; there ain’t much difference in spying 
anything when you both are moving; that ain’t 
far for to have a chance to look.

Q. Now, for how long a time had the snow been 
so thick that you could not see beyond twenty feet 
ahead of you? A. I don’t know; when I was rid- go 
ing down in the steam train I could see it snowing 
very heavy and all like that, and I wasn’t in Wood-
bury long enough to give any demonstration of 
how long it was.

Q- I mean after the time you left Woodbury;
had you been going down that road unable to see 
more than twenty feet all the way? A. Yes.

Q. What? A. Yes, sir, and I went slow enough 
so I could pilot my way.

Q- Well, you went about fifteen miles an hour, 
didn’t you? A. Yes.

30

Q- When you saw the car you shut off your 
power and put on your brakes? A. Yes.

Q- But your automobile was still moving when

Q- How far do you think your automobile went 
eryou shut off the power and put on the brakes?

40
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A. It brought up against the trolley car, that is 
how far it went.

Q. How far is that? A. Well, you got me there.
Q. You don’t know? A. No.
Q Now, Mr. Savage, with that same car tha 

you had that day and on that hill where the acci-
dent happened under the same conditions, withm 
what distance could you stop that automobi e i 
you tried? A. In a snowstorm or on a dry roan.

Q. In a snowstorm under those same conditions, 
on the same kind of tracks? A. That I con n 
tell you, never tried it, never experienced 
thing to see how long it would take it o s op 1 
a snowstorm like that, because we don t have them
very often like that. *

Q. How long had you been going a t the rate o
fifteen miles an hour before meeting this ca ■ 
After I got over the railroad down here, start.

down Cooper Street, I went on about tha g 
from twelve to fifteen; it wasn t all fifteen-

Q. Well, it was fifteen miles an hour Uh^ ^  
the accident happened, wasn t it. • 
can have it that way; you are inclined to have
that way. . j  +0 hold

Q. What say? A. I say, you are in von
me to fifteen, so I might as well say y , 
want to make me believe that, all rig •

Q. No, I  just want to know f“ ‘oUeet
A. Well, I told you as near as I youseem 
from twelve to fifteen miles an hour, b y  r 
to think fifteen, I expect, was slow enough 
thing to that effect. You could make 
and go ahead like enough.

40
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Q. No, I want to make it just the way you have 
It. You made a statement in this case? A. Yes

tMnesSthT d Tt! A ' Yes’ and there might be some tUmgs there I exaggerated a little bit

youi r  s \ r s atbeaf nst youraeif’ did
there that time pretty t d  The ^  “ I  UP
the next day or two after it happened.

Well just look at these papers; I show you 
a paper whmh purports to be a statement m a d e ^
April 5 p m 3™8! Glassboro stone road, taken 
Z ? - Y 19t! 5’ marted Page No. 1 , and call your at- 
eation to the signature at the bottom of that page 

Is that your signature? A. Yes, sir P g

a i ,  there is atruth ” m  l  I read the above and it is the
what I r n °Se handwritin§‘ is that inf A. Well
and what T W?  * * * * & ,  but what is there now

Q Yes V,r, ̂  riÛ  't two different things.
is that line in " ’***  7°U whose handwriting Q y . m—who wrote that? A. Mine.

a  £ 0U wrote that» A. I did, yes.

ano r ^ 1 read the above
°n the left hand ^ Ur attentlon  to the signature  
Word u witness ^ tbe b ott° m °P P osite  the
That is mv lit , W b o s e  s t a t u r e  is  that? A 
isher s ig n a L Wlfe S; 1 d0n’t know A e t h e r  it
ture> but she ea^tenVou d o n r e °ollect her signa- 
COUrt room. 7 S° ’ she 18 P^sent in the

10

Q. We 
¡¡¡I 2
Q1 Did she sio-n ■+gn it as a witness f

»lent? A  YesPreS6nt Whe" y°U “ S” « 1 this state-

A. Yes.

20
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Samuel R. Savage—Resumed—Cross.

10

20

Q. And this statem ent was also sworn to, was
it not, by yon? A. Yes, sir.

Q. Before a Mr. O ’Connor, a Commissioner ol

Deeds? A. Yes.
MR. COTJLT : Now, I  ask to have sheet 

No. 1 marked for identification.
(Said  paper is marked Exhibit D -l or

identification).

O Now, I  show you a paper purporting to he 
page No. 2 o f a like statem ent and call your atten-
tion to the signature at the lower rig a“ 0 
ner and ask you if  that is  your signature? A.
Y es, it  looks very much like it.

Q And that is your handwriting on 
im m ediately above, “ I  read the above and it
the truth,”  isn ’t it? A. Yes. yes.

Q. And it is w itnessed by your w ife. ' A 
Q. And it was sworn to by you, wasn t •

Yes.
M E. COULT : I  ask to have it marked for

identification. ^  o f0r
. (Said  paper marked Exhibit D-2
identification).

30 Q. I show you paper tha* P ^ i f f t a t Ï  your 
No. 3 of a like statem ent and ash i y es
signature at the bottom of a ■ wnr(qs “ I read

Q. And . M W  A Y .
the above and it is the tr r wife,

Q. And whether that is witnessed by y
Mrs. Savage? A. I t  is.

Q. And sworn to by yon? A.

40
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Samuel R. Savage-Resumed—Cross.
(Said paper is marked Exhibit D-3 for  

identification).

Q. Page No. 4 of a like statem ent I  now show  
you and ask if  that is your signature at the lower 
right-hand com er? A. Yes.

Q. And yon wrote a line above, “ I  read the 
above and it is the tru th” ? A. Yes,

Q- And it is w itnessed by your wife? A. Yes.
V. And sworn to by you? A. Yes.

MR COULT: I  offer it for identification, 
(»aid paper is marked Exhibit D-4 for  

identification).

p o i t l pag<;-,No- 5 1  now show you whicl1 p»r-
Yes* Sir ^  * Uk® statement si«“ed by you? A.

Q. And you wrote the line above, “ I read the 
above and it is the truth ”  i+ • ,
wifp n.a truta’ is w itnessed by your

te and sworn to by you? A. Yes, sir.

¡ d e la t io n ) 1; “  m8rked ExMbit D' 5 for

idettifilTi1 °al1 y° Ur attention to Exhibit D-2 for  
where ;t * 1  to that part o f it
thick I was unableV WSS Snowmg hard and very 1 
knew I was b i °  866 VGry far ahead> and as I  
tri>ck, I iookpf) , ,iaQgerous Plaee on the trolley  
g0i»8 at fifteen mile 6 SP®edometer and saw I was 
A- Tbat is the t I t  h0Ur' ” Is that ‘he truth?
time; I didn’t sav all tit* W 811 r ish t’ at ’inst that 

Q. No. A w /  t  t le "’ay down that track.
at il 1 »as going « C m  ^  ^  When 1 lo°ked

40
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10

20
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Q. W ell, yon looked at it just before the acci-
dent happened, d idn’t  you? A. Yes.

Q. The wind was blowing toward you, wasn t
it? A. Yes.

Q. It was a northeast storm, I  suppose? A. 
W ell, yes, northeast or south or southeast, I sup-

pose. , f
Q. Coming out of the east? A. Coming out ot

the east. , .  »
Q. And there was snow on your w indshield. a .

Yes.
Q_ And you could not see through your wi 

shield at all? A. No.
Q. Y ou had to have it turned open so that you

could look out? A. Yes.
Q. And there was an aperture there o 

you said about four inches? A. Yes, sir.
Q. Now, did you keep a careful lo°kout ?  

were coming down this hill? A. I  1 > ®
tim e I  w asn ’t looking at that was when ■ 1
eyes at the speedometer, because I  was aware

Q. You said in your statement that you knew
you were in a dangerous place? A. le s .

Q. And you m eant by that that you were likely
to m eet a trolley car? A. Yes. * Sure.

Q. Coming in the opposite direc i • this
Q. And up to that time, while 

hill, you had not been able to see mo^ ^  further 
feet ahead of you, is that true t A- make
than that, tw enty to twenty-five feet, 
it any closer than what it was. ^  twenty

Q. You could not see objects __ yes,
feet aw ay! A. That is as far as ,g as far as 
I could see further than that, but

40
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20

I saw that trolley, as near as I can judge ahead 
of me on account of the snow and the paint on 
the trolley car looking near alike in color.

Q. I want to call your attention to Exhibit D-3 
tor identification where it says, “ Car and auto 
were still m motion when the collision occurred 
the reason I did not see the ear before I did was 10 
on account of the snow falling so thick which pre- 
Ten ed me from seeing over twenty feet ahead ”

ve?' mlthat the,truth? A - That is the truth then.
. ere are ots ° f  things that come back into 

my mind smce then. That was sudden; that tale, 
at statement I made was sudden on top of all

t>lat 1 Wf S ln’ and t,lat seems to be the
man „h-i !“ -Pe0p e’ to get a statement from a man while he is upset.

MR. COULT: I move that that be stricken 
out, it the Court please, on the ground that 
11 ls not responsive.

THE COURT: Let it be stricken out.

m o l t o u ’ “  V “ *11’ Mr' SayaSe’ in the
not see m „ f Tn r® y°U Said first that ?on could 
since you h!v T  ^  ahead’ didn’t y°u>
A. AIT the »  6 ,beei1 on the "utness stand here? 30 

Q No ^  d°WU the street> is that it? 
you ’.ay that’ at tte ,time 0f the accident, didn’t

ahead? ¿ “w e l f  “f  f “ ™ than twenty 
couldn’t see that t n “0t 38 1 kn0W ° f; 1 said 1 
ahead of mP t™ 6y Car an  ̂further than that
don’t recollect' 7  -S 38 D6ar as 1 saw ‘hat, but I 
. % Well a t!. aying anything else, 
isn’t it? A v° Car is quite a substantial item 

es, but when it comes up about—
40
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if it had been black it would have been noticeable 
sooner. The color of the trolley car and the snow, 
coming through them heavy flakes of snow, it 
seemed it wasn’t as noticeable as though it had 
been a darker color.

Q. Well, for instance, Mr. Savage, how far 
could you see the trees as you approached them 
on either side of the street? A. I don’t recollect; 
I wasn’t looking for trees.

Q. There was snow all over everything, wasn t 
there, pretty much everything was white? A. 
Yes, but I wasn’t looking for no trees; I was look-
ing right straight down the road in front of me.

Q. This was a wet snow, wasn’t it? A. Yes.
Q. It wasn’t dry? A. No.
Q. It was clinging to everything? A. Yes.
Q. The trees were white, weren’t they? A. No, 

not the side I was coming to them; the snow was 
heating on the other side. .1 was coming agams
the snow. , 1W

Q. Was there snow on the front of the trol }
car? A. On the glass, yes.

Q. As it approached you? A. Yes.
Q. Did you notice that? A. Yes.
Q. How far away was the car when you no l 

the snow on the dash? A. How far was a 
from the car? When they took me out ot the a 
mobile, getting me into the trolley car.

Q. And was there snow on the widows c> 
automobile as it approached you, or ® 
car as It approached you, on the front windows 
A. On the front ahead of the motorman.

Q. Yes. A. Yes, sir. , .  a When the
Q. When did you notice that, a -

40



53

Samuel R. Savage—Resumed—Cross.

nien lifted me out of the automobile and put me 
into the trolley car.

Q. Do you own an automobile now, Mr. Savage?
A. Yes.

Q. How many, more than one? A. One auto-
mobile and one truck.

Q- Do you drive the truck? A. Sometimes 10 
when I have occasion and it can’t be helped.

Q. And you drive your automobile regularly 
now, don’t you? A. Yes.

Q. You drove it this morning? A. Yes, met you 
out in the street; did you notice me ?

Q. I was standing just about where this acci-
dent happened, wasn’t I? A. Yes, and I blowed 
my horn for you to get out of the road, too, didn’t

• You were liable to stand there and let me 9n 
run mto you if I didn’t blow it, I expect—do you ° 
recollect that?

O -nr : No, just answer the questions.
V- ere you on the trolley track at the time?

B y  the  C o u r t :

bu?y?D^  Yes0011' “ 011 °CCUr “  the City of Wood-

Coiern8treet,0fAthYesrin0iPal highways’ is U’

west? S ^ Pr n̂<*Pa  ̂ highway running east and

oortf YeS’ ^ is; ^ is out in that
ticali°n W tllere are n(? t1011868’ prac-
Couniry°CMbUSeS ^  *  iS be^ond the

thJeff WITNESS: There are only two or 
ouses all the way down that fifteen

40
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hundred feet, two of them on the left, one 
of them, a new one, and the others on the 
right.

By Mr. Coult:
10 Q. When you passed me this morning I was 

standing on the street about where the accident 
occurred, wasn’t I? A. I should judge you was, 
yes.

At this point a recess was taken until 
1 :30 P. M.

20

Trial of the cause resumed at 1:30 P. M., pur-
suant to adjournment, in the presence of counsel 
for the respective parties.

MR. COULT: I would like to ask the 
plaintiff one or two questions more.

SAMUEL R. SAVAGE, recalled, for further
cross-examination.

By Mr. Coult:
Q. Mr. Savage, at the time that th ŝ ^ e lec -  

occurred you had a horn on your car a . a u

trie horn. „ . .__«rorn-
Q. Yes, and that was a device for giving

ing? A. Yes. ,h aeci-
Q. Now, did you blow that horn be o ^

dent? A. Before the accident? No, sir, 
think it was necessary to blow it to draw a 
man’s attention in an inclosed ear; ifAt haa 
a man, horse and wagon or an automobile,

40
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thing else, it would have come right in my mind 
to blow it, just that quick, but I don’t notice peo-
ple ever blowing for trolley cars in automobiles, 
i  don t think the law ever calls for that.

By Mr. Avis:

Q. What was the first thing you did when you 
saw the car? A. Put on my brake, throned the 
clutch out and released my engine.

Q. Where was your left hand, what did you do
with your left hand? A. The left hand I held to 
thei wheel.

Q. What did you do with the right hand? A. 
e right hand I pulled on the emergency brake.

V- You got your brakes on as quick as you could

von m * Qldn t haVe tim e t0 blow y o u r h o rn > did
anvhnw' ? fVa?e? A- No 51 didn’t ^ ve  it a thought anyhow, blowing the horn.
Yeg' N°’ y°Ur thou£ht was to stop the car? A.

BV the Court:

0 iv i l i116 motormai1 signal? A. No.
I didn't u 6 bl°W blS wbistle or horn?. A. No sir 
1 d0lda t hear a «onnd, Judge.

hear a sound’ ^  T 8’rather? A' No- 1 d idn 't :
first words I saidTo him— ^  1 Was the

tion' NeV6r mmd; you have answered the ques-

By Mr. Avis:

Co»Per Street'whinh'd’ ^  y°U Were goin« out 
‘»gfrom» A m .  !1, dlrectl0n was the storm com- 

N«rtheast, as near as I could see.
40
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Q Well, what quarter—I am speaking now as 
far as the street is concerned-suppose the street 
was straight ahead of you? A. It was off on a
quarter about this way.

Q. Coming crossways, was it? A. es, sir.
Q. Partly, at least? A. Yes.

MRS. KATHERINE SAVAGE, sworn.

By Mr. Avis:
Q. Mrs. Savage, you are the wife of Samuel 

Savage, the plaintiff in this suit? A. Yes, si .
Q. And where were you when Mr. S

home on the day of this 3rd of April. A. g

in the kitchen. _ -cxrVipn he
Q. What was done with Mr. Savage

came in? A. Well, they took b “  and
tween them, the men that brought brmhome.an, 
set him in the chair, and he a s k e d { uA 
to lay him down, he was m such misery, s 
the bed ready right in the sitting ™om w hen^  
came home, and they took bim an his coat
bed, but I couldn’t get his c o es before we
off, and his clothes were on for a week betor

g°Q h T  didn’t have all his clothing off for a

Q. What condition was he in as ^  ^  the
pain was concerned w e" A. Well, he was
bed and how long did that las ■. d his
all the time moaning with pain, his bad

knee. , p to give
Q. What attention did you
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Mrs. Katherine Savage—Direct.

A. Well, I had to sit right up there every night • 
1 slept on a lounge there in the kitchen for I 
couldn’t take off my clothes; I had to jump up 
every five minutes to lift his foot around; it had 
to be lifted here and lifted there; I thought it 
won d ease it and I had to lift the pillows under 
¿is head for to give him ease.

Q. How often did he complain to you about this 
pam and the necessary movements? A. Often 
enough, pretty near every minute.

Q. How long did that more or less continue in 
hat same way? A. Well, it did pretty nearly

his f i e f  Wll0le tim e until he g ° t  up onills feet, until he could g et around.
Q. How long was it, say, since yon had to attend 

to him frequently? A. Well, I had for a week, I 
guess maybe more, as long as I can remember, 
maybe longer than a week.

you we!!r/ 0 v5 ja/ ter he Was brought home before 
fore T w *° bl?d' A' <J,1> was over a week be- 
then , T  UP t0 bed’ and 1  w°uld have to get up 
S ;  - e downstairs if he would wan! anyP

lounl w a T  7 ? ld 1 C0Uldn,t sta^  d° ™ ; the
downstairs8 n! hard’ couldn’t bring my bed 

0 Piia ’ 0I!ly tbe dne tbat we had down.
time? A 0(Y  e Ŝe *0°h a^ er him at night ; 

a  it  ' °’ n°hody else but myself.

at n T g L ^ im e ^ T ^ ’ ^  anybody care for 
wanted anvtp- i  N°’ 1 was tbe one> if he
e°me dow nstairf 6 W° Uld CaU m e and 1 w ould

Pî ce who elSG emPloyed about the
at any time? A e%hlm to £et in and out of bed 

e - A- Yes, if I couldn’t.

10
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Mrs. Katherine Savage—Direct.

10

A. That gentleman sitting 

A. Amedia Porttizzi.

20

30

Q. Who was it“? 
over there.

Q. What is his name?
He is an Italian.

O. -How long was it before Mr. Savage was able 
to go out and boss his men and look af*er the con- 
dilon  of the place? A. Well, I couldn’t really 
tell you, but I guess about pretty nearly two 
months, I couldn’t tell you exactly, for I didn
keep the time of it. A ®

Q. When he first got around how did he do it.
A. Well, he had to get up and put his hand on 
stove or the ehair or anything that way, just
to get around. . , h

Q. The first he went out of doors ho
get out, did he use anything to help him? • ^
he had to use a stick until the doctor brought him

Dr. Clark brought him crutches a£*eJ7“ “at<}hes?
Q. Do you know how long he used the c 

A. I couldn’t really tell you how long- ^
Q. Do you know whether or no 

were employed to do the work on the lam
Yes, he had to hire extra men. after

Q. And how did the man who was ^  Well? 
the employed men get his instrnc io • 
he would come in to Mr. Savage andl askb 

Q. DO you know Whether or not he sutr
pain now? A. Yes, at night. Well,.at

Q, Tell ns about that, will y h has his foot 
night when he wakes up, I guess, aWful. 
in a certain position it .pains y es? be does.

Q. Does he complain about i ■ ^  complains 
Q. How about his back? A.

40
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Clayton Eastlack—Direct.

of his back when he is working"; he don’t complain 
of his back so much only when he is working, and 
if he stoops over he can’t work; that is the only 
time he complains of his back.

Q. And in walking, in going up and downstairs, 
—does he go upstairs to sleep now? A. Yes.

Q. Going up and downstairs, how does he go 
up and downstairs? A. Well, he goes up just 
limping up and down, puts his hand on the banis-
ter, trying to get up the best way he can.

NO CROSS-EXAMINATION.

10

CLAYTON EASTLACK, sworn.

By Mr. Avis:

Q. Where do you live, Mr. Eastlack? A. Rich-
wood.

Q- What is your occupation? A. Clerk.
. For whom? A. Hutchinson Motor Company.

le ‘ have you been interested more or
Avf 6 au 0̂irL0Hile or motor business? A. 
bout three and a half years.

on Arliu o6 J°U Called to g0 out on Cooper Street 
0 m 3rd’-the day °f the big snow- A - Yes.

A d*d y°u w^en y°u went out there?* °und a car.
q y 11 au ômobile, you mean? A. Yes.

«■ere tC n ? ° T  Y et0" 67 Ci*r~ WaS ^  t r °Uey Car

TowanU? Way Was the automobile beaded?"ward the east. A.

COULT: When was this

20

40
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Q. Was it on this Saturday? A. Yes.
Q. Do you know what day, what time it was, 

about? A. Well, I should judge somewhere 
around two or a little after; I couldn’t tell the time 
exactly.

Q. What did you do in relation to the automo-
bile while you were out there? A. The only thing 
we did that day was move the car off the track so
the trolley could get by.

Q. How did you do that? A. By tackle we had. 
Q. Would the car cross the rails? A. No, had

to take the rear axle out.
Q. Had to take the rear axle out? A. Had to

take the rear axle out.
Q. And you did that before you moved it, did 

you? A. Before we moved it—no, not before we
moved it. r ,

Q. How did you move it? A. Why, slid it, s i
everything. .

Q. I show you a picture and ask you w e 
or not that is a picture of the car? A. That is.

Q. Were you present when that picture w
taken? A. Yes, sir. „

Q. This was after it had been move o
track? A. Yes. . j.t,p

Q. Now, can you recollect when it was on
track, was it right in the middle of the ^
had the front been pushed to one si e o 
pushed to one side or as .near as you can r j 
tell us in what position it was, wi y°^ ' tey
think the front was in the track, bu 
about the rear; I don’t know whether 
straight with the track or not. was

Q. Is that picture taken of the car

40
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after yon had moved it off the track on Saturday? 
A. Exactly.

Q. When was it taken ? A. On Monday morn-
ing about eleven o ’clock; I can’t tell the time.

Q. Well, was it the Monday following the acci-
dent? A. Yes.

Q. And that is the position, as I understand, 
you say it was in when you moved it off the track 
on Saturday? A. Exactly, yes.

Q. And had anything been done to the car at 
e .̂ me> picture was taken, I mean except 

moving it off the track, to your knowledge? A. 
Nothing to the outside appearance of the car. We 
took some of the things out of the inside.

Q. That is, in the tonneau part ? A. In the ton- 
o&u part that was concealed inside of the car.

MR. AVIS: I offer that in evidence. I 
understand Judge Coult has no objection to 
!t; I will have it marked Exhibit P-1 .

(Said photograph so marked).

that S+10W ^°U another picture and ask you what 
t picture represents? A. The same car.

angle. aken f]rom a d i^rent side ? A. A different

this Jptf tke k°°d been taken of it when 
t o t a S 7 s taken? A- We t00k the h°°d off 
get the pin ° °g™ph of the engdne so that we could

^ t ^ i t ; atoi; ti: 2 roken? A- The radiator

ask'th-it'* !.S: 1 ° ffer tl,at in evidence andthat ,t  be marked Exhibu p . 2
uid picture so marked).

10
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Clayton Eastlack—Direct—Cross.
Q. What did you do with the car afterward, Mr. 

Eastlack, after the picture was taken? A. Why, 
we didn’t do anything with the car. They came 
on in back of the car.

Q. Well, at the same time, but eventually what 
did you do with the car, X mean? A. Why, we 
finally put it into the garage.

Q. In whose garage? A. The Hutchinson Motor
Company.

Q. Is it there now? A. It is.
Q. Have you examined it? A. Yes.
Q. Have you had any experience in buying and 

selling cars during the time—that is for yourse  ̂
or for the firm that you are interested with? A.
Yes.

Q. Had you ever seen that car before? A. Yes 
Q. Can you give us your opinion as to w a 

that car was worth before the accident? A. 0 
exactly, I couldn’t.

Q. Well, estimate it. A. I should say $WU.

Cross-Examination by Mr. Coult:
Q. Don’t you think you are a little high on that 

estimate of value? A. Why, the car was in g  ̂
condition; it didn’t have a mark or sera 
that I know of; everything was good.

Q. Do you know how long it had been u 
Not'exactly, f  should judge six months thB>

Q. Assuming that it had been used ten 
if that were the case, would that lower your es  ̂
mate any? A. Well, it makes a difference

Q. Yes, well, suppose U had b ee^   ̂ J ^ n ’t
constantly for ten months. 
tall von about that.

40
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Q. Did you ever deal in second-hand automo-
biles? A. A little bit.

Q. How many have you bought and sold in the 
last year? A. In the last year, four anyhow.

Q. Were any of them Studebaker cars ? A. No.
Q. Did you ever buy or sell a second-hand Stude-

baker? A. No.
Q. Do you know anything about the cost price 

ot a btudebaker car of the model of this one? A 
1 couldn’t tell exactly.

Q. Well, then, how can you give an opinion as 
o what it was worth second-hand? A. I imagine 

t^car cost somewhere around $1,200 when it was

wW Well\ are basing your value of $900 upon 
you imagine the car must have cost? A.

rn„SniIn„0n’t thi"k the ear was hurt any as far as 
ng, everything was good.

thp -T mean before the accident? A. Before the accident, yes. Iore

hakw ^V 18 $1,20°  *he SelUngr price of the Stude"
up; as f u kn™- A. I never looked it

q  have known at the time.

$3,200 that the car did cost about
months’ use? a aTI ery Sma11 dePreciation for ten 

Q. Isn’t tk A' W°uId be for ten months, 
ness was? A ^C teTh^^^ ^  y°U Say your bus*_

exactly^o^w0^ /  salesman of cars? A. Not 
Q. Wej] a f  dld sel] cars at one time, 

established *“°wthat there is a generally
Vdueof a c a r t  Per cent- *  the

A. Well, it makesa differenc !̂; “  the first year ?

40
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Q. No, but isn’t that generally the case? A. I 
never counted it up that way.

Q. Well, you never heard of it, did you? A. 
Oh, yes.

Q. That that is true, that there is a forty per 
cent depreciation in value after one year—have 
you ever heard of that? A. Never heard it that

20

30

way.
Q. What way did you hear it? A. Why, how the 

car was used and the shape it was in.
Q. You think then that the car was worth be-

fore this accident within $300 of as much as it 
was when it was originally purchased, do you? A. 
Well, I don’t say it was worth exactly $900.

Q. Well, you want the jury to believe that that 
is your best estimate, don’t you? A. Yes.

Q. Well, then, you are assuming for the purpose 
of giving your estimate that it cost $1 ,200, aren t 
you? A. Yes.

Q. So that you are giving an estimate to the 
jury of the present value of that car as $300— 
mean the value of the car at the time of the acci 
dent, as $300 less than what you assumed to be the
cost price, aren’t you? A. Yes,

Q. So then your opinion is based upon t e as 
sumption that there is only $300 depreciation  
the value of that car in eight months ’ use, is a
ight? A. That is right. t  d n’t

Q. Is that what you want to say? A. ■ 
:now, the car had never been used very muc , a
he car was in good shape. ,

Q. Don’t you think that that is a very sm 
>reciation even if the car had not been use 
nuch? A. No, I think that is all ngh .

40
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JOSEPH HUDSON, Sr ., sworn.

By Mr. Avis:

Q. Where do yon live, Mr. Hudson? A. On the 
Westville and Grlassboro stone road.

Q. In what township is that? A. West Dept-
ford, I think.

Q. Were you on the trolley car coming in from 
the stone road to Woodbury on the third day of 
April when this collision occurred? A. Yes.

Q. Do you remember about what time it was 
yon got on the car ? A. Why, something after two 
o’clock.

Q. Were you coming toward Woodbury? A. 
Coming toward Woodbury.

Q. And what happened on the car as you came 
in to Woodbury? A. What happened.

Q. Yes. A. Why, a collision between the trol-
ley and an automobile.

Q- Where were you sitting in the car, Mr. Hud-
son? A. On the left hand side toward the rear
end.

Q- That is, toward the rear of the car? A. Yes. 
Q. How far from the rear? A. Well, third or 

0a k seat, something like that.
0r y  '5 ^uow &s you were coming in whether 
and°t>i ê ^°0rs between the main part of the car 

ne place where the motorman was seated 
Qe iPened.°r closed? A. They were open.

a * >j ^  d*d y°u first know about the accident ?
' A flasb, just a flash.
n tnflash of what- A- Light.H VVhere

Motorman ? 
Q- Ho

you were sitting could you see the 
A. Yes.

10

20

30

W fast was the car running, Mr. Hudson?
40
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Joseph Hudson, Sr.—Direct.

A. Well, now, that I couldn’t say; it was running 
at a moderate rate, but how fast I couldn t say.

Q. Did you see the motorman before the flash?
A. Yes, I seen him looking.

Q. Did you sed any effort on his part to stop
the car before the flash? A. No, sir.

10 Q. Did you hear any noise when the flash was 
made? A. Just a sound, I don’t know how loud it
might be. _

Q. Well, what did that sound indicate to you.
A. Well, something came together.

Q. Was the car standing still or running? A.

20

30

The car was running.
Q. Had there been any effort that you could see 

to stop the car before you heard this sound an
saw this flash? A. None.

Q. Had there been any bell sounded or w n
blown? A. None. . »

Q. After the crash and flash, what did you 
A. Went forward to see what had happene .

Q. And when you got to the door leadmg i
where the motorman’s compartment was, 
was he at? A. He was standing on the side- 

Q. Did you step down to about w h e r h  ^  
been standing? A. I had to pass
front of the car to get out. . front,

Q. The, motorman stands where m
about in the middle? A. A s ^ f there attempt 

Q. Did you when you » ^  A Not at
to see what was in front ot the 
that time.

Q. Not at that time? A. No. t on
Q. What did you do at that time.

out.

40
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Joseph Hudson, Sr.—Direct.

Q. What did you do on out? A. Helped Mr. 
Savage out of the car.

Q. What position was he in, Mr. Hudson, when 
you first got out there? A. Why, he was pushed 
up off the seat in some position, I couldn’t tell 
you exactly how, but he wasn’t on the seat, he 
was pushed up off of the seat.

Q. What did you notice with relation to his face 
or any other part of his body—did you see any-
thing f  A. Not until after we had got him in the

Q. Who took Mr. Savage into the car? A. I 
was one that helped.

Q- How did you get him in? A. We practically 
carried him in.

Q. Then after you got Mr. Savage back in the 
car, did you go to the motorman’s place and make 20 
any effort to look in front of the car? A. Yes.

Q- What did you see ? A. I couldn’t see nothing. 
nj ' Were the windows open or closed? A.

Q Why couldn t you see out? A. Because it 
was closed with snow.

Q. Standing *n ĥe place that the motorman 
° was it possible to see anything in front of 

sir Car as you lo°ked at it at that time? A. No, 3 )

car.

Closed.

and Md it so 
^ant him to 
back door.

you got Mr. Savage in the car, did you

was that? A. I rolled up his pant leg
rself and as I done that a piece of 
out and I picked that up in my hand

> about his condition? A. I did.

ge couldn’t see it ; I did not
see it, and I threw that out of the

40



68

Joseph Hudson. Sr.—Direct—Cross.

10

O What did you notice about his face, any- 
t l j l  Oh, he had scratches, I don’t know how 
bad they were, but his face was scratche 

Q. Was there any hole in his trousers nea
kneel A. There was a cut. , far as

Q. Then what did yon do aft M  to
Mr. Savage t > d tTgei his leg out
help him as much as I > it ¿own again,
and he couldn’t stand it and I p o t itd o w n ^ i ^

Q. Then what did you do aft ’
with him to the doctor’s office. ■ A No

Q. You did not go to the doctor 
Q. After that time did you go down to his

at all to see him? A. I did, yes. _  ^  there,
Q. What condition did you find 

} Mr. Hudson? A. In bed.

Cross-Examination by Mr. Goult:

Q. You were not expecting A.
pen before this accident occur ,

N0Q. What were you doing just before yo
ticed this flash? A. Sitting m theca .

Q. Anybody with you. • ^  Fuhlbrick.
Q. Who was with you- ' . , A Once in a

30 Q. Were you talking o
while, I suppose. , , ■ y toward the front

Q. And you weren t looki g d, A. Fac-
et the car before this a<*identhPP at you.
ing_ j u s t  looking, u . I ™ ‘ king toward the

Q. I know, but you weren i
motorman, were you? A.

Q. Were you? A. Yes^ ident you *e
Q. And that was before tn

40
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Joseph Hudson, Sr.—Cross.

looking toward the motorman ? A. Looking at the 
front of the car, I could see the motorman.

Q. And were you noticing what the motorman 
was doing? A. Was I noticing?

Q. Yes. A. Well, I could see what he was 
doing.

Q. Well, I understood you to tell the jury that 
t ie motorman did not make any effort to stop his 
car, is that true? A. Before the collision?

Q. Yes, is that true? A. That is true, yes.
Q. And you were in a position to see what he 

was doing before the collision occurred? A. Yes.
Q. And you were looking at him? A. Looking 

at the front of the car where I could see him.
flash "^e y°u saw was a flash? A. A

Q. That flash was over the head of the motor-
fmtu ^  came from somewhere inIront of the car.

Q- What? A. What say? 
tom,^hat flash was UP over the head of the mo-
I don’tVWaSn in tlle k°x? -ft was a flash;

0 n°Wflwilere ii: came from; I saw a flash.
V- baw a flash? A Ypq T i

that came from. ’ 1 d 1 k where

heard the nJir^ WaS ^ a t̂er ^ at flash that you
Q. Yes. a 1U-the fr°nt! A - How lon» ? 

time, you might 14 aU seemed to come at one 
Q. Well v l yj ffl

didn’t you! ^  Y e ^  “ Statement in this case,
o y ,d, siP'od it? 4 . Yes.
v* ijook iit •fV»!

that is your s i g n a t u r e d t * f ^  showin^ y°u l

W ‘ J o - p f  P. H ntonT  f T /  ^  PaPCT’
40
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Joseph Hudson, Sr. Cross.

10

20

30

Q I call your attention to these words, ‘‘But 
not expecting an accident I was not looking ahead 
and can’t say whether he was looking ahead or 
not.” By that “ he” you meant the motorman, 
didn’t you? A. I never heard that.

Q What? A. I never heard that.
Q. Isn’t this the same statement you signed? 

A. Yes, but I never heard that before in my *
Q. Let me read a little further back, l_ 

see auto until after accident occurred an to 
had come to a stop and can’t say what led up 
the same. There was no one on the ront^lat 
form at the time of the accident bu

miQ. “ But not expecting an accident, was not
,coking ahead and cannot j T e v ^ d  of that 
looking ahead or not. A.

'^ q ' w c II is that true or isn’t it? A’ 1heard of ti; I wouldn’t say it was true, because I

never heard of that before. , true? A.
Q. Will you say 1*at statement is n < seen

I will say I never heard of that
that before. . ' ■ • true or

Q. Please answer my questio , r
not? A. 1 couldn’t say it was true for I
seen it before. the fact ; is that

■Q. Well, I am asking you at>ou . that you
so that you weren’t - s  looking
cannot say whether the m just toldahead or n o t - is  that true or not. A

you I was looking ahead. A Well, I
Q. Then is this statemen n before.

• i l l  M l , 0«. I J .
n TUpt i it is not true.

40
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Joseph Hudson, Sr.—Cross

20

to me I know everything I told the gentleman 
when he came to me at the hog pen

tr,2 ' /A  i t )  r SaJ’ the" tte stet "  is not ue. A. That I never heard before.
. f  Wil1 y0“ Please answer the question: Is this 

statement true or not? A; Part of it is all right.
y. s that part where it says that you were not 

hil mg ahead’ that y°u di(i not see the automo- 
A  Y t / T n0t teU What led up to the accident?
wie * w  e_ man that 1 did not see the automo- e , that part is all right, I told that.

ahead ^  ^ trUe that you were not Poking
T n0t t6U Whefter the m°torman was ooking ahead or not? A. What say?

there j t{mt,Part il true? A. I never said that 
Lflere> 1 don’t nothing—

whether n t*  *1 “  ° r not? A' 1 don’‘ b w  
0 Z  tmotorman was looking ahead or not.

or not» A i t  J ° U Say’ sir’ whether it is true 
o to  i  0h’ there-w h y , that is wrong.
0 p * 18 not true? A. That part there.
V Is not *«•»  A. Is not true, no, sir.

By Mr. Avis:

‘°rmal°was V I “ C°U'd “0t Say whether the mo-
how whether b°eln8: a,head °r not? A' 1 don’t 30 

Q. Did vo b WaS ookln& ahead or not. 
commotion as nnusual noise or see any
in an effort \  ES ! . niotorman was concerned
noiset you savt StAP xt1S Car Until you heard this q  gu sa^1 A. None.

do you me^ that"vn 7°U WGre lookin£ ahead, 
motorman? a  w  i f  GyGS Were constantly on the

Q- B*t if he Z T ’ al] the time’ no-
d made any unusual effort

10

or
4 0
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Joseph Hudson, Sr.—Cross.

10

20

done anything in a special effort to stop his car 
von would have noticed it, wouldn’t you? A. Why, 
sure, I was sitting facing the front of the car.

Q. With relation to a bell or whistle you were 
in a position where you could have heard that if 
it had been sounded? A. Yes.

By Mr. Coult:
Q. Referring again to this statement that you 

just looked at, that statement was written down 
by a young man that came to see you, wasn t i

A. Yes. , . .  o *
Q. Do you know him if you should see him.

Yes.
Q Is Mr McFarland here? A. That is 
O I indicate Mr. McFarland standing m the 

court room, is that the man? A. That is the gen-

tleQ.aAnd you didn’t say anything to Mr. McFar-
land about this flash that you are talking about
now, did you? A. Who, me?

Q. Yes. A. I don’t know whether I di
that I cou ldn ’t say. # motor-

Q. Did you te ll him  anyth ing  about the m
man not ringing his bell and so or ' i(j not

30 Q. Did you tell him that the mot  ̂ ^
do anything to stop his car. • . 
whether I did or not.

Q. What? A. I don’t know as I ^
Q. Well, you had quite a long t l k ^  ^  g0

about the ^ " ^ e r y ^ o l d  the day he called 
very long, no; it was v y
on us. -is, \ Yes.

Q- Very cold the 5th of Apnlt A. d then>
o  Well, the snow was all ott ™  »

40
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Joseph Hudson, Sr.—Cross.

wasn’t it! A. In the evening, late in the evening.
hJ. I thought there was a thaw after that snow-

storm. A. Well, he will tell yon whether it was 
cold or not.

Q- Perhaps he will. Didn’t  he go over the 
matter very thoroughly with you! A. To an ex-
tent, I guess. 10

ME. COULT: I will ask to have this 
marked for identification. (Referring to 
statement previously produced).

(Said statement is marked Exhibit D-6 
for identification).

statement «,m°re*tllmg’ Why did you sign this 
tme? A Why?"' “  "”****** in H that not

o f i T -  A- Well, I will tell you, I never heard'
understeL^n t/ S ^  statement> 1 never heard or uaerstood that part of it.

you’s i^ e T it^ A  T f^  ° f i t r ° | ti le statement when A y  - A .  If it was I didn’t hear it.

some, yes. ^  read’ you? A' 1 0311 read

I r e a i n l r t ^ f 0?  r<;ad  0Ver w h a t y ° u  s ig n ed ?  A . 

ParticuL  notice. JUSt *  ° V er; 1 d id n ’t tak e

By Mr. Avis: ......

“rt'aL insT v5* W6re g°ing t0 briDg*ith them y°u when ^°u were talking
n°t, to telW nA f^’ ^ r: Hudson? A. No, I did

 ̂ in court

20

30
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Charles Sagers—¡Direct.

CHARLES SAGERS, sworn.

By Mr. Avis,
A. Almon-Q. Where do you live, Mr. Sagers 1 

esson.
io Q- Were yon on the trolley car on this day that

this collision occurred? A. Yes.
Q. Where did you get on it? A. Almonesson. 
Q. What first called you attention to the fact 

that there was anything like an accident, a col-
lision? A. I heard a crush.

Q. Yon heard— A. I heard them when they
came together. ,w

Q. Was the car running or stopped at t
time? A. It was running.

20 Q. Where did yon sit in the car, Mr. bag 
A. I sat on the fourth seat back of the stove.

Q. That was toward the rear of the car, sup-
pose? A. Yes, sir. ,.

Q. After yon heard this before you 
crash was any alarm given by bell or w is 
the trolley car? A. I didn’t hear any.

-you were on the

30

Q. Yon were in a position-
car? . A. Yes. i , have heard

Q. You would have been likely to
it?

(Objected to).

A. I expect likely. ,
MR. COURT : I object; that is bot

ini? and a conclusion.
THE COURT: Strike it out.

40
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Charles Sagers—Direct.

^ Q, 'Y e11’ 7 ere y°u in a position where youCOllld have llPi3T*d if if  it- j  1. *Yes gir d it if  it had been sounded? A.

A %rtilteJ  the °rash y°n heard, what did you do* 
n  w ,ed “P t0 tbe front 01 ‘he car.

front r f t t e t dr r i dL o t eA T  *° the
Mr. Savage. °Ut and Saw U was

timQe»WA rm ere/ ° U Standing “  the ear at ‘hat nme. A. When I went to look out?

it jUl ° n the raise’ * “ * before
q  y n to wbere the motorman stands.

platformU/ r V w a 1sn-thrt,Car~ yOU W6ren,t °n thea . 1 was m the car.

place whtrt°thehmotoS ^  ? iSe’ ab°Ut’ from the
tell you that, i r n - i ,T o aw1: StandS? A'

A. i S /2°V e11 Whether i t  is two inehes?
Q. And von df 6 a - WaS f°Ur inches nny^ay. 

whatever it was “  the middle of this raise,
Savage, did you? A . Y e s  ̂  f r °nt aDd S3W M r'

ord o sed f AtoW h w f h ertlie window was open 
Q. What did  ̂ ^ the Wlndow was closed, 

side of the ear 7  " do after f tat? A. Went out-'

h i ^ a u W M r  did y°U fiDd M r' Sava»e? A. In *

whei> you got out—W 6 aat,°mobile from the car 
Some distance awavf T  Up ag‘ainst lt or 
Was about six feet as n 6 1 sp0uld judge it

Q- Si* feet aw l: ?  as 1 could tel1-
Q- And did vm r°m Car’ was it? A Yes

10

20

40
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Charles Sagers—Direct—Cross.

10

20

30

Q. Did yon see anything about his pant leg
being rolled up! A. Yes, sir.

Q. Did you see anything drop out ol iU A.
Y 0S.

Q. What was it? A. A little piece of hone.
Q. Did you go to the doctor’s with him. A.

q ’ Did you see his limb dressed there, his knee
dressed? A. No, sir.

Q. You did not stay to see that. A. l •

C r o s s - E x a m i n a t i o n  by Mr. C o u l t :

Q. You did not see any flash at the time of this 
collision, did you? A. Didn’t notice any. ^  

Q. Well you were where you would h _ 
it if there had been any, wouldn’t you? A. I s ou 
have thought so.

Q. How do you know the gong was not 
before this accident! A. I did not hear any g M  

Q. When you are sitting riding m a t J  
do you make it a point to notice wher th g S 
is rung always? A. No, hut you are most apt
hear it if it is rung. , . .. u  aceident,

Q. You were busy talking before
weren’t you? A. Off friend?

Q. Well, weren’t you talking to y
A. Yes, sir. . . «„WaA? A. I

Q. Just before this collision occurre •

was doing, did you? A. notice what the
Q. And the reason you did not busy

motorman was doi ng* off and on. 
talking, wasn t i t . a .

■40
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Charles Sagers—Cross.

Q. Well, isn’t that the reason that you did not 
notice what the motorman was doing? A. No, I 
didn’t think it was any of my business to watch 
him.

Q. Well, was it your business to listen to hear 
whether the gong was rung or not? A. No, it 
wasn’t my business to listen to it, but I should 10 
have heard it if it bio wed.

Q. You could have heard it, yes, but can you say 
now definitely whether or not that gong was rung?
A. I say, I didn’t hear it.

Q. That is all, that yo.u didn’t hear it ? A. I 
didn’t hear it.

Q. And you cannot say whether you could have 
remembered whether it was rung or not if it had 
been rung, can you? A. Well, I should think so. go 

Q. When were you last on a trolley car? A.
Why, about 9:25 this morning.

Q. Where did the motorman last ring his gong 
efore you got off? A. I didn’t hear it no place 

irom here to Almonesson.
^   ̂ hear it at all while you were on the

Car t is morning? A. Not from here to Almones-
son, no.

Q- So from that you would say that the motor- 
an on your car did not ring his gong this mom- 30 

ing, wouldn’t you? A. No, sir.
not Y°U WOuld not saY that? A. No, sir, I do

it? *aAl! you would say was that you did not hear 
• 1 would say I did not hear it.

the a ^ 1S JUSt the same way at the time of
ne accident, isn’t it? A. Sure.

40
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Charles Sagers—Cross.

10

20

By Mr. Avis:
O. The accident, however, called that matter 

to your attention at that time, d idn’t it. H r. Sagers 
to your attention at that tim e didn t it, M • 
Sagers! A. W hat, about the horn!

Q. Yes, about the hell; after this accident oc- 
curred, did you talk over with your friends who 
were there the question whether the he 
sounded or not or the whistle had blown.

ME. COULT: That is leading, if the 
Court please, and immaterial both.

ME. A V IS: No, I think that is fair to go 
to the jury, if the Court please, to s ow 
whether or not there was an impressio 
fixed on his mind at that time.

THE COUET: I think the way you Pu 
the question it is open to the criticism coum 
sel makes, that it is suggestive. You m y  
ask him whether his attention '» s 
to the fact without going into the detai .

Q Well, was your attention drawn to any fa°t 
at that time with relation to the soundmg^f the 
bell immediately after this acciden 
ju s t at that time, no.

Q. Not just at that time! A- No t 
Q. Did you hear anything sa 

of that kind at that time!
ME. COULT: Now, if the Com 

that is immaterial. That woulj  be
festly illegal evidence, becau 
testifying from hearsay.

30

40



79

John Fuhlbrick—Direct.

JOHN FUHLBRICK, sworn.

By Mr. Avis:

M r- *■ “ **■ 

4 ™ ” r c  “ *  “  d ,y  *“ ■

n ! f ' f ®  yoa £et 011 i «  A. Stone road, 

lision? A. W h y ^ f e t r a X  to the co1-

A- About
fort madfToTt yo“ observed or heart, was an ef- 
No, sir °f> *be car before the accident ? A.

Oofrt COtTLT • I object to that, if  the

ness ted “ w  I?184 is leadingi let the wit-
your H„ WU he k“0WS' 1  °an ask that of ^our Honor now, whethpr 0r> r«
saw or heard th .  80 far aa you
effort tn f th uiotorman make any
8ayno and°"t A " ’' “ d y°”r Hon“r ca“
the witnos t !  * IeaVes the imPreSsion that 

THE c o u r t s  “ ing about U-
him what wa J  tl?nk y°" bad better ask 
car. °ne, if anything, to stop the

it that t ? ' W el1,1 had just us lief frame

ServeiJ if anythin& that you ob-
y°u heard thi , ^ ^ 11 ‘° 8top the car before 

^ o w i sthat^ ^ N o t h i BgataI1:
© *

10

20

30
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John Fuhlbrick—Direct.

M R  C O U L T : N o w , i f  th e  C ou rt p lease, 
I  m o v e  to  s tr ik e  th a t out. I  sh ou ld  h ave ob-
jec ted  to  th e  q u estio n , I  su p p o se ; th at is  
su b jec t to  th e  sa m e ob jec tio n , w h at was 
d one b y  th e  m o to rm a n  th a t  y o u  observed. 
T h e q u estio n  is , W h a t  d id  h e observe? e 

10 m ig h t h a v e  b een  o b serv in g  ou t o f  the w in-
d ow  ab o u t th a t  tim e  an d  h e  can  sa y  no jus 

a s  tr u th fu lly  to  it .

20

By the Court:
O W e ll do y o u  k now  w h a t th e  m otorm an did 

w ith  r e fer en ce  to  th e  m a n a g em en t o f  the cart A.

Y q ’. W h a t d id  he d o t  A. Why, the t o t  thing  

w a s  a  flash  an d  th is  u p p e r  th in g  th ere he  
th a t;  th a t w a s  a f te r  th e  bum p.

30

A. H e didn’t
By Mr. Avis:

Q. B e fo r e  th a t w h a t d id  he do?
no n o th in g ; h e  w a s  ru n n in g . bump

Q W h a t w a s  th e  car d o in g  w hen tn

took  p la c e t  A . T h e  " s  " ¿ t i e  sounded 
Q. H a d  th e r e  b een  an y  b ell or w  N sir

to  y o u r  k n o w led g e  p r io r  to  th e  bum p! A . No,

I  d id n ’t h e a r  an y.

M E . C o u lt: I  m ake th e  sam e

th a t  th e  q u estio n  is  ™ P r° ^  £  fram e it 
M E . A V I S :  W ell, I  w ill try  to

a  lit t le  d iffer en tly  then.
-j j froin the

Q . W a s  t b e r ^ a n y  - a ^ ^  00k placet
ca r  b y  b e ll or w h is tle  b e fo re  
A . N o , s ir , I  d id n ’t h ear any.

40
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J o Jit i Fuhlbrick—Direct.

Q. Where did you go after it took place, after it
stopped there? A. I got out, walked out on the 
platform.
A  Did you at any time within a few minutes 

e ime you got out go to the place where the 
motor-man had been standing and look out front?
, ,* es>1 was standing on the platform, trying to 
ook out and see what it was, but I couldn’t see. 

iou couldn’t see? A. No.

dow Why? A ' The SD0W Was up a«ainst the win-

windows elosed or open? A.

Q- What did you do after that? A. I got out 
‘o see what was the matter. g

mobile and tr^lf0” ""lth relatlon to the auto-

" w Z U z z r "
Q- How far apart? A I couldn’f eaw • + 

«aotly how far a p a r t .  ' ‘ 837 JUS‘
V- Can you estimate? A No T »™i j  c  

cause they were all ’ 1 d not> be_
d id n ’t see very will. g  aTOUnd there’ 1

A-NoDlsir.yOU 8SSiSt “  g6tting Mr- Savage out?

o w  did not! A- No> sir-
car? A Yes°T mSlde after he Was taken in the q  ^  e®.’ 1 was inside.
Savage? a *t  y°U See tkere with relation to Mr 
‘̂ d a p ie e e o f T A 08 Huds™ pul1 aP his panis and a piece of n f,u
. Q- What did t h dr°PPed °ot. 
it anything} i r| noPee in relation to his face, 
(mdieating)i had here somewhere

40



Jo h n  F uhlbrick—C t o s s .

10

C r o s s - E x a m i n a t i o n  b y  M r .  C o u l t :

Q. You made a statement in this case, Mr. Fuhl-
brick, didn’t you! A. Yes, sir.

Q. You can read all right, can’t you! A. A lit-
tle bit.

Q. Did you read over the statement before you
signed it! A. Yes, X didn t sign it.

Q. Did you know what was in it! A. I knowed
what was in it; I didn’t read it all.

Q. You didn’t read it all! A. No.
Q. What part of it did you read! A. I rea

the top part of it. ,
Q. Did you read the upper part of is > 

don’t look at the w ords-do you think you did.
A. Well, I think I did. .

0 Q. I will read to you from this statement which
I am now showing you: “ Auto ? Y_ ,
age, who lives just below me, had colhd^  ^  
Auto was smack up against the car.  ̂
man had to back away from the auto, 
true! A. Yes, he had to back away.

Q. Well, what did you mean y  « ‘> S
that the automobile was ^ rem em -
the carl A. Well, because I might not rem

30 b6Q. Didn’t remember it rightl about
QL Now, your memory may *>® £  don’t

other things, too, that you have testified ,
you think so! A. No, sir. have

Q. You think that is the only mist y
made! A. That is the only one, • ^  ^

Q. “ I did not see the au o u j cannot
occurred and the car had come o ^  ^  to
Bay how the true,
if ” Ts that true! A. ies,

40
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John Fuhlbrick—Cross.

Q. You signed that statement? A. I don’t think 
I did.

Q. What? A. I don’t think I did.
Q. Well, I wonder who put this signature on— 

can you say? A. I don’t think I signed it.
Q. Now, isn’t that your signature—is it or isn ’t 

A. I don’t think so.
Q. Would you mind writing your name for me 

two or three times? A. Yes, sure.

MR. A V IS: I object, if the Court please, 
because whether it is signed or not the wit-
ness has admitted every statement that 
counsel has suggested to him.

THE COURT: Does he doubt that it is 
his signature?

MR. COULT: He says he did not sign 
h; now, if the Court please, that goes to his 
credibility.

im EA t ? URT : Wby do you obi ect then?
• A V IS: My objection is because there

can be no difference about it whether he
signed it or did not; I don’t know who

1 ’ but xt ls takin& up time. In other
calledV°°Uf Sel fr0m this statement has
s t a l l  St nti°D *° Certain things in the
thaf • J1 ’ 3nd the Wltaess states, “ Yes,

ti UG; tbat is tbe fact.”
write h- ° ULTL D0n you Want bim to his name, Senator?

Up timeAVIS: 1 d°n,t care’ but *t is taking

andhfve1!? 11111' Wel1, let him do then 
rw R er witb-

paper). SS S*̂ ns name on sheet of

COULT: A11 right, that will do. 40



John Fuhlbrick—Cross.

10

20

30

By Mr. Avis:
Q. Where were you at when the statement was 

made, Mr. Fuhlbrick? A. In the shop.
Q. In the shop where? A. And also m the

house.
Q. Where! A. New Sharon.
Q. When was it, do you recollect! A. It was on

Monday.
Q. Did the gentleman who came to you say any-

thing about whether the bell and whistle was 
sounded! A. Yes, he asked me about it.

Q. What did you tell him! A. I told im
didn’t hear no hell or whistle.

Q. Do you know whether or not he put tUa
the statement! A. I couldn’t say.

By Mr. Coult:
Q. I call your attention to the last part of the 

statement: “ I did not hear t h e ran 
his whistle or ring any bell either ’ nt,
you say whether or not he put it m t e 
A. Yes, sir, it is in the statement. didn’t

Q. You knew that when you signed ,
you! A. No, I did not.

By Mr. Avis:
Q. You did not say it was not in theie, you si ^  

ply said you did not know whether P 
there or not, didn’t you? A. That is all.

By Mr. Coult: . • te Mr.
Q. Mr. M cFarland, stand up* 1 ^ ^ t h a t  is

M cF arland  stan d in g  m  the cou
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Thomas Hutchinson—Direct.

the man who was present when the statement was 
signed, wasn’t he ? A. Yes.

MR. COULT : I want to have Mr. Fuhl- 
brick’s statement and his signature marked 
for identification.

(Said statement is marked Exhibit 4-7 
and sheet of paper on which the witness has 
written his name is marked Exhibit D-8 for 
identification).

10

THOMAS HUTCHINSON, sworn.

By Mr. Avis:

WoodburyHUtChinSOn’ Whei*e d° y°U live? A * 20
Q- What is your business? A. Automobile.

marked FvV vJ*?-,theSG PhotograPbs, pictures 
see that ^  P_1 and 2' Where did you first

Why, o u t^ o o p erstleT 1̂ 11̂  *  ^  “ W ^  A* 

C o o p e is tr^ y er*  * * *  P6rS°nally ? A - 0u*

to'the^dT n7th  the ° f r When yOU saw  it? A - 0 f f

the Z ™ h  d° Wn the Sma11 MU ”

£ £  £ £ * ■ « «  fte r0ad’' .Mr- Hutchinson, 
aren’t you? A ^Y es^ driving in and out ^ere,

hand side Tf tM  t,raTflled roadway on the right 
Point w hle tM, ‘ °iley track ont at ihe

Q- Ca>i you tell oceurredI A. No.
me about how wide the road-

40
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Thomas Hutchinson—Direct.

10

20

30

way is on the other side between the north trolley 
track and the ditch? A. Well, about—just about 
room to pass with a car, with the trolley car and 
the automobile.

Q. Yon mean two automobiles could pass? A. 
No, one trolley car and one automobile.

Q. And is that on the other side as you are 
going down—I don’t mean right where the acci-
dent occurred—what kind of ditch is there on the 
left hand side there, is it shallow or deep, I mean? 
A. Well, I should say the fall is about three feet 
below the track level, probably, six feet away from 
the track; six,feet to the right of the track going 
out your fall would be probably two and a hal 
or three feet below the track level. ^

Q. Now, on the left hand side going out?
The left hand side of the road is about the same
level as the track. . j ®

Q. What is the depth of the ditch on that
A. On the other side? Deeper. ; , .

Q. Can you tell me about how deep it is, ’ 
an average estimate? A. On the other si e.
I should say from three to three and a halt t •

Q. There is no railing along there, is 
Only close to the bridge.

Q. Was this car taken to your shop. •
Q. Did you make an « " " ^ y o n d  ^ i r .  
Q. Was the car repairable? A . v e j  Mr
Q. Did you know the car before the ac

Hutchinson? A. Yes. of the
Q. What in your opinion was the A.

car at the time of the accident o1 J11S ose the 
Well, that is rather hard to d«si r * J ;  it the 
car would be worth, if you a __ _rnt,ably 1
open

rould be wortn, n yuu T,rnhably Pay
market at that time, you would probamy

40
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Thomas Hutchinson—Direct__Cross.
Edward R. Jones—Direct.

$850 or $900 for a car in the same shape this was 
m before the accident.

Q. Did you estimate what it would cost to re-
pair it? A. Yes.

Q. What was that estimate? A. Better than a 
ousand dollars. It was simply excessive, with-

out a question.

Cross-examination hy Mr. Coult:

Q. It would cost more to repair the car than the 
car was worth? A. Yes.

something about ^ y in g  a car-at
men T V w ®  0“ the 0pen marke*. what did you 
mean by that? A. Just what I said. ?

accident?1 T ^ t h e Y ^  Y  Sam6 day ° f  the
would be w li. , ™ t e> of c°nrse; that car 

0 Wh t " 1 683 than it was then.
>tstood»*AWv  t'1<J injured automobile worth as 

0 Ve A; You mean after the accident?
J-es. A. Junk.

got « 2  !,°r  j T k? A - We« .Iu e y e r
ably. b anywhere from $25 to $50, prob-

you cfuld'Isfn an7  m°re than thatf A- Nothing 
Q. Tires? A l W°rth whiIe using. g  .

practically ruin ri e tJ1*es' front tires were
right, but they J L  ann the rear tires were a11 

e about two-thirds worn out.

EdWARDB JONFq r> _ • sworn.
B* Mr. Avis:

SOU. Whered°y°u live, Mr. Jones? A. Almones'-

40



Edward R. Jones—Direct.

Q. What is your business? A. Well, laborer; 
I generally have a horse and cart and work around 
by the day.

Q. You are one of the jurors at this term of 
court? A. Yes.

Q. Were you on this car when this collision oc- 
^  curred?- A. Yes, sir.

Q. Where did you get on it, Mr. Jones? A. 
Almonesson.

Q. And where were you sitting about in the car, 
if you can tell me? A. Well, as near as I can tell 
I thought I was sitting in the second or third seat 
back of the boiler.

Q. By the boiler you mean the stove or the heat-
ing apparatus ? A. The stove, hot water boiler.

2o Q- Where is the hot water heater in relation to 
the ends of the car? A. Just about four or five 
seats back on the left.

Q. Four or five seats back? A. Yes.
Q. From the front, you mean? A. There is 

kind of a long seat between the boiler and the 
front of the car which will seat four or five people, 
maybe.

Q. Could you see the front of the car from 
where you sat? A. No.

30 Q. You were back of the boiler? A. I was back 
of the boiler and I wasn’t looking that way at 
the time.

Q. Could you have seen if you had been looking 
A Most likely I could from the third seat.

Q. What first called your attention to anything 
out of the ordinary? A. Well, I heard the eras 
and the car stopped all at once; that is all I can 
say.

40
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Edward R. Jones—Direct.

Q. Was the car stopped before the crash or af-
terward? A. No, sir.

Q. No, sir, what? A. The same time, the car 
stopped and the crash I heard at the same time.

Q. How fast, about, was the car running before 
the crash? A. Well, that is pretty hard to say, 
it wasn’t running more than eight miles an hour, 
might have been running less; it was running 
slow.

Q. Do you know whether or not any effort had 
been made to stop the car before— A. Why, I 
didn’t feel none.

Q. Did you hear the bell or gong or whistle 
sounded? A. No, sir.

Q. What did you do afterward? A. Well, I 
went to the front of the car right away, and there 
waŝ  some people stood in front of the door—I 
don’t know who they were, some of the men who 
got there before I did, and as soon as the motor-
man opened the door I went outside.

Q. While you were standing in the motorman’s 
compartment did you make any effort to look oul 
0 he car? A. No, sir, there were some people 
standing in the doorway.
V . I mean straight ahead of you! A. No, ] 
out" ' make n° effort; 1 followed the people rigid

7T  know whether the front of the cai 
the Z r ed ° r Cl0Sed! A- The doors “  betweer
between0rman ^  the Car was open a11 the

youmHeaI?at°Utinfr0ntofthecar? A ' The glass, 

Q- The glass in the front part? A. I think that

10

20

3)

*

40
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Edward R. Jones—Direct.

10

20

30

was closed, I am most sure. I couldn’t see Mr. 
Savage.

Q. Did you try as you came out of the door, 
did you look? A. No, I don’t think I looked at 
all.

Q. Did you look afterward at any time at that 
part of it? A. No, I did not.

Q. You did not see Mr. Savage until when? A. 
I got out of the car and the motorman says to me, 
he says—

Q. No, don’t tell us what the motorman said, we 
don’t want that. As you stepped off into the 
motorman’s place to walk off the car, you did not 
see him until when? Where were you at when 
you first saw him? A. I was outside, I never 
looked at all.

Q. Where was he at then? A. Mr. Savage?
Q. Yes. A. He was sitting in the car.
Q. Did you assist in getting him out of the car

or not? A. Yes, sir. ; .
Q. Did you see anything after you got him m 

the car in relation to his condition? A. Why, 
man was all wedged in there, he couldn t get ou

Q. In the automobile, you mean? A. Yes e 
was fast in there between the seat he was si wg 
on and his engine, and I helped get him ou
here. •

Q. And after he got in the car did you see! any- 
ne pull up his trousers or see what the con 
rest A. Yes, I helped to do that mysel .

Q. What happened then? A. I saw litt e P & 
.f something there, I don’t know, it 00 ® t it 
ittle Diece of gristle or bone, I can t sa.

was.

40
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Edward R. Jones—Direct—Cross.

Q. Did you go to the doctor’s with him after-
ward? A. Yes.

Q. Did you see the knee dressed? A. No, sir.

Cross-examination by Mr. Coult:

Q. You were not expecting an accident to hap-
pen before this accident really occurred? A. No, 
I wasn’t.

Q. And you weren’t paying particular atten-
tion to the motorman? A. No, I just thought of 
something else, just sat in a seat by myself trying 
to look out of the window, I thought.

Q. And you can’t say whether the motorman 
rang any gong or not, can you? A. No, sir, I am 
positive he did not.

Q- You are quite sure he did not? A. Yes, I 
am positive that he did not ring it.

Q. What leads you to that conclusion when you 
were not paying particular attention ? A. Why, I 
should have thought I would have heard it; I al-
ways do hear it other times.

Q- You always notice when gongs are rung on 
trolley cars? A. Yes, he rang the gong—I am
sure he rang it at the stone road and Angeroth 
station both.

Q. And do you know where else he rang it on 
that trip? A. What say?
^Q. Anywhere else—do you know an ^ h ere else? 

°’ I didn’t take notice anywhere else, but I
hi ,ST°0̂ n  ̂0ut of the window almost all the time 

couldn t see nothing for snow.

10

20

30

40
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Derman Kettler—Direct.

HERMAN KETTLER, sworn.

By Mr. Avis.

10

Kettler ? A. NewQ. Where do yon live, Mr.
Sharon.

Q. What is yonr business? A. Tool maker.
Q. And where are you employed? A. New York

. Ship Building Company.
Q. You live at New Sharon, which is over here

about how far from Woodbury? A. What is it!
Q. About how far do you live from Woodbu y

A. About four miles from Woodbury.
0  New Sharon is on what we call the Wass- 

boro stone road, is it! A. On the Glassboro stone

a TOQd' On the third of April last, the day of the big 
snowstorm, were you on the trolley car a c
lided with Mr. Savage? A. Yes.

Q. Where did you get on it, Mr. Kett
On the stone road, station 91.

Q. After you got on the trolley car did y ^
tice anything unusual at any time, 
car ran at moderate speed. 0f

Q. Now, after you came off the rig , \ he
the company on Cooper Street an c 

30 bridge, did there anything aPP®“r n into Mr. 
Q. What was that? A. m e cai

Savage’s automobile. ntion to that!
Q. What first attracted your atte

A. I heard a shock in the car. in the
Q. Where were you sitting, mr. fourth

+«n t yip? A I was on tne car—can you tell mef
seat, the left hand side. , or rear? A.

Q. The fourth seat from the 
flip rear.

40
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Herman Kettler—Direct—Cross.

Q. What did the motorman do with relation to 
the control of the car, if  anything, before yon 
heard this shock? A. I didn’t take notice of that. 

Q. Did you notice him do anything? A. No.
Q. Now, was the car running or standing still 

when the shock took place? A. The car was run-
ning.

Q. How about the sounding of bell and whistle, 
what do you know about that? A. I didn’t hear 
any.

Q. After the collision, the shock, where did you 
go? A. I went out the front door.

Q. And where did you find Mr. Savage if you
ound him at all? A. Found him in the auto-

mobile.
Q- What was his condition there?

t h e  COURT: Well, is there any doubt 
about that?

MR. A V IS: No, I think not.

Yê ' you &° back in the car with him? A.

Q- Did you go to the doctor’s with him? A. No.

Cross-examination by Mr. Coult:

‘h e^ a S n tT  A* “ r " as rann“ g at the time of 
the timo ,.t *v A' . trolle7 car was running at 

o v e f he aecident> yes.
Q. Hcm/f11 tll,'.‘.;'ar of tlle accident? A. Yes. 

could not <HvI dld °ar g0 after thatJ A - 1

y°n, f y " 1 in this ease’ didn>t

40
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10

Herman Kettler—Cross. 
Josiab Braddoch—Direct.

20

30

Q. Yon made it on Friday, the 29th of October,
didn’t yon! A. Yes. . ,

Q. I am showing yon a statement—is that t
statement yon made! A. Yes.

Q. Is that yonr signature! A. Yes.
Q. Did yon read it over before yon signed i

A. Yes.
Q. Now, I will call yonr attention to this: “ ar 

went about two feet and stopped. - Is t a ° r 
rect? A. No, twenty feet and stopped; it s
be twenty. , ,

Q. That is a mistake then, is it, between two and
twenty? A. I don’t know, it might be

Q. Didn’t you tell Mr. McFarland here it was
two feet! A. No. . , . j  ut)

Q. Or Mr. Geissler-M r. Geissler just stand up
a m inute-is this the gentleman that took y
statement! A. Yes. feet

Q. Didn’t you tell him the car went
and came to a stop? A. No, twenty.

Q. You told him twenty? A. res.
Q. And when you read this statement oyer

suppose you thought maybe that t gentle-
did you? A. No, I overlooked that. I ha g
man came there when I had no time just at d^ ^  
time, and when the whistle blows 
work again.

JOSIAH BRADDOCK, sworn.

By Mr. Avis: Near
Q. Where do you live, Mr; Bra oc 

Hurffville.
40
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Josiah Braddock—Direct.

Q. About how far from Mr. Savage’s place? A. 
I should judge half a mile.

Q. And what is your business or occupation, 
Mr. Braddock? A. Farmer.

Q. Have you been farming for some years ? A. 
That is all I ever did.

Q. Hid you visit Mr. Savage after this collision? 
A. I did.

Q. What condition did you find him in Mr. 
Braddock? A. Well, I found him on his bed with 

s knee cap broken, he had no use of it.
Q- Could you see whether or not—when did 

you first go there? A. Sunday morning.

MR. COXJLT: We do not deny he was 
confined to his bed.

MR. A V IS: You are not going to deny the 
suftering either?

M:R. COXJLT: No, no doubt he had a very 
painful injury.

thê conductMf r fdd°Ck’ What d° you knOW about 
werp ™ ° farm aS to wlletlier °r not there
after r 1*6 °r 1688 men emP1(Wed V  Mr. Savage duer He was injured?

(After a conference between counsel for 
drawnS)̂ eĈ VG ^ar^es bhe witness was with-

PLAINTIFF RESTS.

40
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Motion to Non-Suit.

10

20

MR. COULT: Now, if the Court please, 
in this case I move for judgment of non-
suit on two grounds, first that no negligence 
has been shown on the part of the defendant, 
and, second, that the contributory negli-
gence of the plaintiff appears as an undis-
puted fact in the case. It seems to me that 
I shall not have to go further in this argu-
ment than to speak of the second groun 
for the judgment. Of course, that this mo-
tion should prevail it must appear1 as a 
matter of law that the plaintiff did not do 
what an ordinarily reasonable and pruden 
man would do under like conditions and 
circumstances. Of course, he was using me 
public highway just as the trolley was using 
the public highway, and he had t e 
right the trolley car had there, and li 
he owed the same duty to the trolley 
pany that the trolley company owed1 to h 
with, of course, one well-known excepbon, 
that a trolley car cannot steer to the 
and the left, a trolley car^must, go > ^
tracks, it can’t get out of any J'
way laterally. The man was using & ^  
ley tracks just as the car wa , ajg0
tions that were present m his case was
present in the case of the ma ‘ 
running the trolley, with ^  the
that he was driving mta. the^ ^  driv.
man who w as— g f k^  fhe locality

where'the S e n t
with i t ; he knew about he ^  had
running, had run it to
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Motion to Non-Suit.

run automobiles for a considerable length 
of time. He says he was on the trolley 
track because on the rest of the road it was 
dangerous because he was likely to skid. 
He says also, he knew, however, that when 
he was on the trolley track he was in a dan-
gerous place; he admits that; that is in his 
statement, one of the things in his statement 
he has admitted. In fact, I want to say for 
the plaintiff that he has admitted prac-
tically everything that was in his statement 
when it comes right down to the point. He 
says he knew that he was in a dangerous 
place, said he knew it was hard to get out 
of the trolley tracks after you get in them 
when it was slippery, and he said that he 

1 n°̂ . know and does not know now within 
what distance he could stop his automobile, 
and he says he could not see more than 
wenty feet before him. Now, he says fur- 

er that the automobile was not stopped 
when the collision occurred. The pictures 
which are in evidence show the force of the 
co lsion. The best testimony on this point
n l a W ^  t0 the tro lley  car in favor o f the  

1 we m ust take the best evidence, 
co u rse --is that the tro lley  car w as like- 

bi]p m ovin&> bnt at an y  rate the autom o  

w h e J aS n0t at a St° P and aPParently  no-
«"Zirrr  Now’ the car ™
verv 6 t ,° Uey °ar Was movin«' at a 
terras havS°i!a 6 rate ° f ®Peed, various 
as to the6sbee!i US6d “  the Plaintiff’s ease
Thenlaiut f f t6d at Whi°h St Was running.Pla.nt.ff himself, if you wiu reca]I; savgs

40
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Motion to Non-Suit.

10

20

30

that he does not know at what rate of speed 
the trolley car was going. I can refresh 
yoUr Honor’s recollection of that if your 
Honor does not quite recall it by th is: He 
says this, “ It must have been going 
faster than I was or else it would not 
have gotten up there so soon.” That 1 
objected to as a conclusion; then that was 
stricken out, then I asked him if he knew 
and he said no, he did not know what the 
speed of the trolley car was, except he 
thought! he knew it was moving. OtHer 
witnesses have used the words, modera 
rate of speed. ’ ’ Now, these witnesses, your 
Honor, are friendly, and not one of them 
claims that the trolley car was gomg 
when the collision occurred. I think you 
Honor is familiar with the cases w 
wagons have turned on the track before a 
moving trolley car within the distance of 
twenty or thirty feet and from t e P 
fifty feet, and in those cases r go 
held uniformly where the dlstance n. 
short as not to give the motonnan 
able opportunity to stop his W  «  
driver has been guilty of^ontribu My■ 
licence. The driver in the automobi 
going down hill; the car was goi“S ad. 
Now, all of those circumstances ^  ^  
mitted, they must be a1' . ta^t“ation: Here 
the facts, and we have t is owstorm
is a man in an automobile m a feet
where he said he could not ,go n a t ra ck w h e reh e k n o w sa t^ le y ai t i 8
likely to he, on rails that

40
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Motion to Non-Suit.

difficult to get out, driving Ms car at the 
rate of fifteen miles an hour. Now, if the 
Court please, what has he to expect in that 
situation? What can he expect? He can 
expect to meet a trolley car; he must know 
at the time, if the trolley car will only be 
twenty feet away when he is up against it, 
he knows that something has got* to hap-
pen; either the trolley car has got to stop 
or he has got to stop, one or the other, sud- 
denly, and he is driving his vehicle twice as 
ast as the trolley car is going. Now, your 
onor, just think of that a moment. It is 

admitted in the case—he says he looked at 
ms speedometer and saw he was going fif-
teen miles an hour. The witnesses for the • 
p amtiff say the trolley car was going 
eight. Now, your Honor, just reverse this 
case one moment; let us suppose that the 
P amtiff m this case had the heavier ve- 
ice and we had the lighter one; we are 

where we can’t turn, can’t get out of the

do,La- aU; W0UM there be the lightest 
in your Honor’s mind that we would

tha? a T ?  against him fo r the dam age 
ensneenSU!d! ° f Course’ damaSe did not 
nate ’ JUSt, Slmply because we were fortu- 
goine fifteh t0 have the heavier car; he was 
goine- w Wn J^des an hour and we were
We were J / ! ^  WaS g°ing d° Wn hil1 and
than twenty feet a h e a d T h '^ ’* m° r6must » „ „ J  allead °f his car and he
his testimony COndHionsr if
must havp same conditions

have obtained in regard to the other
40
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man. Now, if the Court please, if that is 
not contributory negligence as a matter of 
law I cannot conceive of any case where 
contributory negligence can be a matter of 
law. The only possible question that I 
can see that could remain as a question of 
fact is th is: The man says he does not know 
within what distance under these) ¡condi-
tions his automobile could have been 
stopped, he using his best efforts to stop it, 
going at the rate of fifteen miles an hour. 
But even if that he true, if the Court please, 
let us admit that he could stop at once, stop 
instantaneously, without slipping or skid-
ding or going into space, he could stop 
instantaneously, he cannot stop until he is 
within twenty feet of an oncoming car. 
Of course, then again making a stop, you 
have got to assume that he must go some 
distance, you have got to assume that a 
stop cannot be made immediately; tn 
court will take judicial notice o ese 
things because the court assumes that wnen 
a man stops in front of a trolley car 
trolley car cannot stop at once, and w 
true of the trolley car is true of the a u t- 
mobile. I do not think there is the slight-
est doubt that this man was taking a g 
chance in driving his car down the trolley 
track at fifteen miles an hour withou g ^  
ing any notice of his coming at » • 
says as a matter of law he « t h i n k  
he had to give any knowledge he
ing; the car was just exactly 
would expect it. Of course, if your Honor

40
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requires us to go on and prove as to the 
distance in which an automobile can be 
stopped under those conditions, that is a 
matter of proof on which we can satisfy 
your Honor.

MR. A V IS: It seems to me that there is 
no question about this being entirely a jury 
case as to whether or not there was or was 
not due care on the part of either one of 
these parties under the circumstances, and 
I think by reading abstracts of the case of 
Luby v. Morris County Traction Company 
your Honor can see that there is on the 
ace of the proposition a negligence on the 

part of the trolley car, whereas the ques-
tion of contributory negligence under all 

c circumstances of this case is entirely 
one for the jury.

THE COURT: Now, where do you say
is a case of negligence against the trolley 
company?

MR. AVIS; “ Such timely warning of the 
approach of a trolley car must be given as

hivh b 6 ° therS USing that P°rti°n of the
*  ? •  * * * ■  *• — *

W  n* £  ° L As 1 understand, a trol-
ther! 7  T V “ '7  able to take one track
ley ear thf,18«,61- dU  lmp08ed uPon a trol- 
hiele • tv,11 tbere 18 uP°n a*i ordinary ve-
t tC r e  ^  ]  CM g° °nly “  o -  place, 
is driving the t Utn Uf>°n tke emPIoyee who 
ing to let til rC\ ey car s°nnd a warn-
T W  a :  fT  DOW. that he is
seems t o m e J ^ T  ^ which’ U 

’ ettle the question: “ Street

10
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30
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railway companies have no superior or pre-
dominate right to the use of the highways 
in which their cars run over the rights of 
other persons on foot or with vehicles, ex-
cept that, because the cars are confined to 
the tracks, others using the highway must 
give way to them when occasion requires.”

THE COURT : You will agree that each 
of these parties are bound to observe the 
same degree of car?

MR. AVIS: Yes, sir, but here is the 
proof: The proof as it is shown now—as it 
stands now by two men who came off that 
car, that they tried to look out of the win-
dow where the motorman stood, and it was
covered with snow and they could not see 
an automobile standing immediately in 
front of the trolley car. I say there are 
two points of negligence, that there was no 
bell or whistle sounded, and that, I think, is 
required by the case of Consolidated Trac 
tion Company v. Haight; second, that it is 
proven now that that motorman was driv-
ing that car down Cooper Street withou 
the slightest care, as he couldn’t see where 
he was going. On the other hand, e 
proof in relation to Mr. Savage is that ne 
had his windshield up and was looking e 
best he could through it. The proof as it 
stands by the two witnesses now 1S tJiat 
motorman could not look out of o ' 
dow because they looked, tried o  ̂
through it immediately after the co is > 
that he sounded no gong or no warn J ,  
which, I think, proves the case, or at

40
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is a proposition to be submitted to the jury. 
Now, as to contributory negligence that is 
not shown in this case. The question is one 
whether or not the jury can draw an in-
ference from it, but it certainly is not one 
which—

THE COURT: Do you want to say any- ^  
thing more, Judge Coult?

MR. COULT: I only want to say that 
my motion is confined to this—I haven’t 
spoken about the negligence of the trolley 
company, which might be a question of 
fact, but I say that as far as the contribu-
tory negligence of the plaintiff is concerned 
it is perfectly clear.

THE COURT: This motion of non-suit gQ 
is based upon the ground of contributory 
negligence on the part of the plaintiff. I 
am inclined to think that whether in view 
of the peculiar circumstances of this case 
the plaintiff was guilty of contributory neg-
ligence or not is a jury question. The mo-
tion to non-suit is therefore denied.

MR. COULT: I will pray an exception, 
if the Court please.

THE COURT: It is allowed.

40
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The Case for the Defendant.

MB. COULT: I will offer as Exhibits 
D-l, D-2, D-3, D-4 and D-5 for identifica-
tion, which composed the admissions of the 
plaintiff.

MB. AVIS: Do yon offer them as E x-
hibits ?

MB. COULT: Yes.
MB. A V IS: I object to them.
THE COUBT: The offer is what?
MB. A V IS: The offer is now as an Ex-

hibit the statement which is claimed to havt 
been made and signed by Mr. Savage. Mr 
Savage has been on the stand and eei.
cross-examined, and if those statements m 
no way conflict with Mr. Savage’s state-
ments on the stand, which counsel on the 
other side has said they do not-—he is in 
enough to say that Mr. Savage’s admissions 
on the stand are the same—it certainly can-
not be .testimony where Mr. Savage has 
been called and cross-examined—

THE COUBT: The objection is ov

^M B . A V IS: Will your Honor grant me
an exception? ,wlara-

THE COUBT: It is allowed; any 
tion, any statement which he made in
in? or otherwise is relevant.

ME. COULT: Yes, sir, these are only the
plaintiff’s statements. rpsl)ectively

(Said papers are marked P 
Exhibits D-l to D-5 inclusive).
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Leslie B. Woodruff—Direct.

LESLIE B. WOODRUFF, sworn.

By Mr. Coult:

Q. Where do you live, Mr. Woodruff! A. Cam-
den, New Jersey.

Q. What is your occupation? A. Division en-
gineer, Public Service Railway Company.

Q. Did you see this map that Senator and I are 
having so much difficulty with here? A. Yes.

Q- Who made it? A. I made it.
come down here a moment, please, 

at did you make it from? A. From a field 
survey.

Q. Where did you make the field survey? A. 
n ooper Street between stations 86 and 87 or 

trolley stations right near Woodbury Creek, 
t And state whether or not this map is a cor-

~ r r i ta! r of the survey m a d e  ° n  the
exp,lain i4 t0 the jury- A - Weli> ^

black r to, scale> one inch equals ten feet. The 
black r  ere represent tlle trolley track, the 
shaded hf> represent the poles and the green 
leaves or W r®presenit.8 where the grass is or 
These lin e /h Sh’ aaythmS like that on the side. 
°n the north strai«ilt lines with the dots

Q. i s therp1*y i f  the road indicate a fence, 
is a bridge lln i “ 7  there shown? A- There
ing. P ere ^ e  easterly end of the draw-

here nJw? top °f the maP as it stands

q ' Woodbfr1 pWerT A- Woodbury Creek.
lt? A. WoodbnryCrft t  marked on the maP> isn ’t► eek is marked on the map.

10
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Q. Is there anything on that map to indicate 
the grade of the trolley tracks? A. There is a 
line down here; the red line indicates the grade 
of the trolley track and the green line represents
the grade of the roadway.

Q. And that is shown on what would he the 
south side of the map, the bottom? A. The bot-
tom of the map.

Q. What is the grade of the hill to the west ot 
the bridge? A. For a distance of about 150 feet 
directly west of the bridge it is practically level 
ground; then it rises from that point westwardly 
a two per cent grade or two feet vertically to every 
hundred feet horizontally, called a two per cent 
grade.

Q. And for how long a distance does that aver-
age two per cent grade continue? A. We ha 
surveyed for 750 feet west of the bridge and l 
was still rising at the rate of two per cent. .

Q. Do you know where the curve is on e _
side of the bridge? A. The curve is 139' tee 
what we call the point of intersection, tha is 
projection of this line, the projection of tte otte 
track, the point of intersection is 1

ward from that point. ^noTmdffe
Q. Indicating— A. The west side of the g

over the creek. , west
Q. Can you state how much further .

than is indicated on your map there is an PP 
mately straight road? A. We 1 I don t know 
exact distance, but it is several hun

Q. Do you know where the point °M  
dent is located on this map? A. No, I d

40
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Leslie B. Woodruff—Direct—Cross.

MR. A.VIS: Is it located on the map 
Judge? ’

MR. COULT: Well, I will have to locate 
it by somebody unless we can agree on it.

MR. A V IS: We can agree on that, Judge.

Q. I show you a cross marked on this map; will 10 
you just put the letter X opposite that cross right 
between the rails with a pencil?

(Witness complies).

MR. COULT: Counsel agree that where 
the witness has placed the letter X between 
the rails on the map is the point of the 
accident.

MR. A V IS: Approximately.
/-r . . 20
° r°ss~exammation by Mr. Avis:

Q. Mr. Woodruff, how far is it from the north-
rf'Ü of tlle trolley track to the rail fence? 

• At about this Doint. Vdn mocin il

11 5/10 there
t say at that point—will you 
so we can see about whereit is?

(Witness complies).

40
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Q. Not in front of it, no, but I mean leading 
from the end of it or near the end of it westerly. 
A. I have no notes on that.

Q. Did you examine such a ditch there, see such 
a ditch? A. I didn’t see any ditch.

Q. You didn’t see any anywhere westwardly of 
that fence on the side of that road? A. Not on 
that side.

Q. And you located all of those poles? A. Yes. 
Q. What is this marked on here “ Drive” ? A.

It looks like a dump pile.
Q. How about westwardly of that drive, did you 

examine for any ditch? A. I didn’t notice any 
ditch on that side of the road.

Q. What is the distance on the southerly side 
of the roadway between the southbound rail and 
the cross that you have marked here? A. About
three feet from this rail.

Q. From the north rail you have eight feet to 
the edge of the cross on the southerly side of the
railroad track? A. Yes.

Q. And between the rails that is five feet, as 1
understand it? A. Yes.

Q. That leaves three feet between the south rai
and the cross, is that correct? A. Yes.

Q. Did you notice when you made your exami-
nation whether or not there was any roa way 
there on the south side? A. There was not a

P Q. At that point, I mean; after you get further 
up beyond a house that stands here, then e 
a roadway, isn’t there, somewhere up here.

Q. But as I understand you, by the 
you say that that point where there is a roa 7

40
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Leslie B. Woodruff—Cross. 
John J. Magee—Direct.

is beyond where this drawing shows? A. It starts 
in westerly of the drawing.

Q. So that all the way along the line of this road 
that this drawing shows there is no apparent road-
way or driveway on the southerly side of the rail-
road tracks, is that true ? A. That is right. ^

Q. The 139 feet that you speak of from the wes-
terly side of this bridge going in an easterly di-
rection is to the point where the trolley turns over 
on its own right of way, the trolley tracks? A.
The projection of this line and the other line, 
called the point of intersection.

Q. Well, you mean the point of intersection, 
however, to where the other trolley line comes off 

that is what you are referring to? A. Comes 9n 
off the road.

Q. And you mean that a straight line drawn 
from where it comes off, a straight line drawn, this 
way toward where they come together is 139 feet, 
is that correct ? A. From the westerly side of the 
bridge.

JOHN J. MAGiEE, sworn.

By Mr. Coult:

A Where do you live> Mr- Magee? A. North Woodbury.
Q. What is your business? A. Automobile re-

pair business.
Q. You understand this map here? A. Well 

^intersection of those lines—
wish + T 1 lndlcatm& to you now a map which I 

0 ave marked for identification.

30

40
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John J. Magee—Direct.

THE COURT: For illustration.
MR. COULT: Yes, Exhibit D-6. You 

think you understand this Exhibit D-6?

A. Yes, sir.
Q. Now, have you visited the locality indicated 

on this map, Cooper Street, to the west of Wood-
bury Creek recently? A. Yes.

Q. When were you there last? A. This morn-
ing.

Q. Who were you with? A. Mr. Orser and 
yourself and Mr. Geissler.

Q. And was your attention directed to any por-
tion of the tracks in the highway on that road in-
dicated on that map? A. Yes, we looked over the 
roadbed on the left going out.

Q. And where was that locality with reference 
to the grade in the road ? A. About right where 
that .accident happened, this side of the bridge.

Q. What kind of rails are laid there? A. A 
sharp edged rail.

Q. Have you had any experience driving auto-
mobiles? A. Yes, sir.

Q. For how long? A. Been driving automobiles
in this vicinity now for fourteen years.

Q. Any before that? A. No, not automo ies,  
the last fourteen years I have been driving.

Q. Do you know anything about the Studebaker
automobile? A. Yes, sir.

Q. Do you know the Model Six of last year

Q. You know their Six of last year’s model, I
should say? A. Yes. <? a In

Q. What whs the weight of that car.

40
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the neighborhood of 3,000 pounds; I guess it will 
go a little over that.

Q. Now, assuming that a Studebaker Six— I 
will withdraw that question for the present. You 
are familiar with the apparatus on the Stade- 
baker Six of last year’s model for stopping the 
car! A. Yes, sir.

Q. Did you ever drive a Studebaker of -last 
year’s model! A. Yes, sir.

Q. Assuming that such a car were being driven 
in an easterly direction down the grade which you 
inspected this morning on the tracks that you in-
spected this morning, and that there was a snow-
storm coming from the east, and that there was 
snow on the tracks and snow from ten inches to 
two feet on either side of the tracks, and this car 
was being driven at the rate of fifteen miles an 
hour, within what distance under those conditions 
could the car be stopped! A. It would be impos-
sible to stop that car under fifty feet.

Gross-examination by Mr. Avis:
Q. How many times have you driven a Stude- 

a er Six in a snowstorm ten inches or two feet 
eep! A. Well, I never drove a Studebaker Six 

^  a snowstorm ten inches or two feet thick.
bb hen how do you know how long it would 

A 6 0 Ŝ °P Your answer is predicated upon 
f 6 ^roP°sHion that the snow was ten inches to 

° eet on the side of the tracks! A. Yes, from
braJ r * T e in handlinS cars of that make and 
other n ° hat S1ZG’ n0t °nly on that car but 011

snow!K ^ yy esever drive a Studebaker Six in the

10
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Q. When? A. Last winter.
Q. Whose was it, yours? A. Lewis Hurif’s, 

Swedesboro.
Q. Where did you drive it to? A. From my 

shop around through Woodbury, working on it.
Q. Did you drive it in a snowstorm? A. Not a 

heavy snowstorm, a light snow.
Q. How much snow? A. Very light snow.
Q. Did you ever try to stop it on a trolley track 

to see how far it would take to stop it? A. I tried 
to stop it in Philadelphia one day but didn’t 
stop it.

Q. What is that, on wood blocks? A. Yes.
Q. There are no wood blocks out here? A. No. 
Q. That was a wood block you were trying to 

stop it on in Philadelphia? A. Yes.
Q. Did you have chains on it? A. No, sir.
Q. Ropes on it? A. Yes.
Q. Did you say it would take fifty feet to stop 

a car running out Cooper Street in a snow run-
ning at fifteen miles an hour with those ropes as 
you see them there on the rear? A. Those ropes
don’t amount to anything.

Q. They are no good at all? A. They never
served me any; I tried them. .

Q. At the point this collision occurred it is
pretty near flat, isn’t it? A. No, it is qm e 
ffrRQG

Q. At the point where the collision occurred?
A. Yes.

Q. How much of a grade? A. Well, now’ 
evidence on that would be just what I ear
that gentleman before me

Q. Then it would be a two per cent grade, y

40
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would say? A. Yes, because be is an engineer in 
that line and I just follow his evidence.

Q. You never tried to stop a Studebaker Six, 
as I understand it, last year’s model with ropes 
on the rear wheels at all? A. No, sir.

Q. And you never have tried to stop a Stude-
baker Six when there was snow on the ground 
running on trolley tracks, have you? A. I have 
tried to stop all make of cars, I have handled all 
makes of cars.

Q. I am speaking of the Studebaker Six now; 
did you ever specially try to stop a Studebaker 
Six? A. In a snowstorm on the trolley tracks?

Q. Yes. A. No, because I don’t let them get in 
the trolley tracks if I can help it.

Q. Then you say it is impossible to stop a car 
under fifty feet; when you say that it is entirely 
a guess or an estimate from your best opinion, 
lsn t it, and not from experience? A. Practical 
experience.

Q- With a Studebaker Six? A. With any make 
car that weighs in that neighborhood, about three 
thousand pounds.

Q. You never tried a Studebaker Six? A. I
ave had experience working with them, working 

on the brakes.
? -Ytamt stopping on trolley tracks with snov 

on? A. No.

^°ahave never tried them with ropes on th<
far d° -ii6 Ŵ ee  ̂ a Studebaker Six, to see hov
hour ^W1 ±take to stop ^ Soing fifteen miles ai 

n a track covered with snow? A. No.
to stnn°  ̂ say> when you say it is impossibh 

P " Car under feet, that is your estimah

10
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John J. Muyee—Cross. 
Theodore Kern—Direct.

from your experience with other cars ? A. With 
other cars, yes.

Q. And without ever having tried a Studebaker 
Six or any other car on this grade out on Cooper 
Street, is that correct? A. I haven’t tried any 

10 car on that grade out on Cooper Street.

By Mr. Coult:
Q. When trolley car tracks of the kind that you 

examined out there are wet, is it or is it not diffi-
cult to get out of them when you are in them? A. 
It is very difficult to get out of the trolley track 
if  the track is wet.

Q. Have you ever had any experience in stop- 
20 ping other cars than the Studebaker on we 

tracks? A. I have had the experience of trying 
to run an automobile through snow with ropes on 
them, but not on tracks, on roads, and I ave 
them and come home on the train.

MR. A V IS : Now, wait, that is not fair.

Q. That is not responsive to my question; I 
asked you if you ever had any experience in 
ing to stop other cars on wet tracks.

THEODORE KERN, sworn.

By Mr. Coult : 

Q. Where do
bury.

a  y\That is your business 
Q. Have you had any exp
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Theodore Kern—Direct—Cross.

tomobiles ? A. Yes, sir, about seven years.
Q. Are you familiar with the grade on Cooper 

Street that begins just a little west of the Wood-
bury Creek bridge and continues westerly for 
some distance toward Woodbury? A. I know 
where it is, yes.

Q. Do you know what kind of tracks there are 10 
out there? A. Yes.

Q. Do you know the plaintiff in this case? A.
Yes. .

Q. Did you ever have any opportunity to look 
over his Studebaker car that was injured in an 
accident last April ? A. Why, I guess I have tin-
kered on it once, I think.

Q. What? A. Once, I think; I know it was once.
Q- You are familiar with the car? A. Yes.
Q. Look at Exhibit P-2 ; is that the car? A. It 20

ooks something like a Studebaker; I guess that 
is it.

Q- You see the ropes on the rear wheel that ap-
pear on Exhibit P-2? A. Yes, sir.

Q. And see them on the other rear wheel in Ex-
hibit P-1 ? A. Yes, sir.

Q. Now, assuming that car were equipped with
ose ropes as they appear in that photograph, and
ln  ̂ r v̂en °.n grade on Cooper Street that 33 

0 » ave mentioned in your testimony, at the rate 
the t ^  m^es an k°ur on the trolley tracks, that 
eonlrfu ef  r̂ac^s were wet, within what distance 
conlri ~̂at Par be stopped? A. I don’t believe it 
feet 6 S *n êss ^han forty-five to sixty

Cros«-examination by Mr. Avis:

Yes' That ‘S a“ estimate> Mr. Kern, isn’t it! A.
40
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Motion for Direction of Verdict.

Q. Your best opinion? A. Yes, sir.
Q. You haven’t actually made any tests of that 

kind with a Studebaker car on that grade? A. 
Not on that grade, no.

MR. COULT: Now, if the Court please, 
I move for a direction of the verdict on the 
same ground that I mentioned in the appli-
cation for a non-suit, based upon the same 
reason, and on the further ground that 1 
now appears in evidence and is no con 
tradicted that the automobile whic 

20 plaintiff was driving could not be stoppe
within a distance beyond which he says 
was not possible for him to see anything 
the speed at which he travelled.

THE COURT: The motion is demea 
(Exception noted for the defen an ).

10

DEFENDANT RESTS. 

BOTH SIDES REST.

Charge of the Court.
BO

CARROW, J. :

upon a public street in this oi 
mobile and a trolley car. 
on the afternoon of April 3,1  
snowstorm. The chief peculi: 
is that each side charges the 
negligence. I mean neglige

Gentlemen: This suit grows

40
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Charge of, the Court.

proximate cause of the collision. It is your duty 
to ferret out the truth and put the claim exactly 
where it belongs, but in doing this you must apply 
the rules of law which the court is about to lay 
down for your guidance in the consideration of 
the case.

A law suit has two features, the law which the 
court pronounces and the facts which are exclu-
sively for the jury under the law as laid down by 
the court. Now, this is a typical negligence case. 
Negligence means a wrongful act growing out of 
a breach of duty; if there was no breach of duty 
on the part of the defendant there was no negli-
gence; if there was no negligence, no liability.

What was the duty of the defendant’s agent un-
der the circumstances? It was the duty of the 
motorman in charge of the defendant’s car to 
ave his car under control for any emergency 

which he should reasonably have anticipated in the 
W  of all the circumstances. It was the duty 

-0. the motorman to give timely warning of the ap- 
proach of the car. In other words, it was the duty 

e motorman to exercise reasonable care, that 
orr)'Ue .<?are unĉ er all the circumstances as might 
nnXa? y have. been expected of reasonably 

rp. n Peisons in like circumstances.
tlip N T  has defined the degree of care which 
to o w r  “r ?  agent Waa b0UDd under the law 
degree nf A  defendant’s agent exercised the
cide for t f  n 7  h 1 have Stated’ y°u must d"- 
of tact the rlef6 T dant’ beeause in that situation 
Negligence ^as .guilty of no negligence,
that desree’ ne lave lndlcated, means a want of
the circuit» are 7 Ueh the law demanded under 

circumstances; therefore, if there was no want

10
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30
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of care there was no negligence, but if there was 
a want of care, such care as I have mentioned, 
reasonable care, and that was j the proximate 
cause of the collision, that would be actionable 
negligence.

What I have thus far said about reasonable care 
upon the highway is the degree of care which the 
law requires of all persons who use the highway, 
whether they are using the highway with trolley 
cars or other vehicles. Nobody has any exclusive 
right to the use of the highway; it is maintained 
by the public for the common use of all travellers, 
and I might at this point read to you what was 
said by Mr. Justice Trenchard of the Supreme 
Court of this State in a case decided not very long 
ago: ‘ ‘ Street railway companies have no superior 
or predominate right to the use of the highways 
in which their cars run over the rights of other 
persons on foot or with vehicles, except that, be-
cause the cars are confined to the tracks, others 
using the highway must give way to them when
occasion requires.”

“ A correlative duty devolves upon others using 
the highway to permit the passage of street rail-
way cars when they observe or are informed tha 
such passage is required. Such timely warning 
of the approach of a trolley car must be given as 
will enable others using that portion of the ig 
way covered by its tracks to avoid danger from 
it. While it is the duty of others not to obs rue 
the track, yet a violation of such duty does n 
necessarily constitute such contributory neg ^  
as will relieve the trolley company from respons- 
bility for an accident which might rave 
avoided by the exercise of due care upon the part
of the company.”
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Now, gentlemen, the plaintiff was charged with 
the knowledge that the trolley car could not turn 
out for him; he should, therefore, have turned out 
for the trolley car if he could do so by the exer-
cise of reasonable care. You will at once see from 
what I have said that it was the duty of the plain-
tiff to exercise reasonable care, and if his conduct 
did not square with his duty, that is, if the collision 
was caused either in whole or in part by the plain-
tiff’s own negligence, he cannot recover, no mat-
ter how negligent the defendant’s motorman was. 
Contributory negligence, if proven in the case, is 
a complete bar to a recovery against the defend-
ant but contributory negligence is a defence and 
must ordinarily be proven by a preponderance of 
evidence by the defendant, unless the plaintiff has 
already proven it himself in his part of the case.

ow, what I mean by contributory negligence__
you have heard a good deal said about contribu- 

ry negligence in this case and in other cases 
«ince you have been sitting during this term of 
court; it is not always properly understood—what
tW a7 * eanS by. contributory negligence is this, 

belped through his own care-
fe r ^ 88!?1̂  m Wh° le ° r in part> H makes no dif- 
lisinnCenh0W SmaU a Part’ to brinS about this col- 
Duttin 6 Cann0t recover> because that would be 
nedm la Preiaium upon carelessness. But mere 
to J L  0n hls part would not defeat his right 
must b ^ s h o ^ n ne^b^er^e alone; bis negligence 
have been 3 have been contributory, must
tributed nrn C°ntf \butln£ ^ctor, must have con- 
to the com«Xlmately m the lan^ua^e of the law, 
recover. 81°n m order to affect his right to



Charge of the Court.

10

20

The burden of proof is upon the plaintiff to es-
tablish his case of negligence against the defend-
ant by a preponderance of evidence. There is no 
presumption of negligence on the part of the de-
fendant arising merely from the collision—bear 
that in naind, gentlemen—negligence must be 
proven; it is not a matter about which you can 
guess. I say that because the collision might have 
been the result of an unavoidable accident, for 
which the defendant would not be responsible in 
law. An action will not lie for an unavoidable ac-
cident ; liability only attaches for negligence which 
was the proximate cause of the collision, and a 
case of negligence must always be proved, as I 
have said, by the plaintiff by a preponderance of 
evidence. There cannot be a recovery in this 
case unless the injuries in question are attribut-
able to the defendant’s negligence alone.

The contention of the plaintiff is that he was 
exercising reasonable care while riding in his 
automobile on the afternoon of the third of Sep-
tember, 1915, on Cooper Street in this city, and 
that he was negligently run into by one of the de-
fendant’s trolley cars, that he received no warn-
ing whatever of the approach of the car and t a 
the defendant’s negligence was the proximate 
cause of the collision. That is the conten ion 
the plaintiff; whether or not that contention 
been sustained by a preponderance of evidenc, 
gentlemen, is a serious jury question whic y 
are bound to consider impartially, with a view 
getting at the truth. The defendant, upon the 
other hand, and yon must look at both sides in-
sists that the motorman showed no wan . 
sonable care, that he had no reason to anticipate
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that plaintiff would not get out of his way. It 
also insists that the motorman did not have a rea-
sonable opportunity to stop the car and avoid the 
collision, the distance was too short. You want 
to consider whether the motorman had a fair 
chance to stop that car and avoid that collision.

Now, you must investigate all the evidence, as 
I have said, on both sides, for the purpose of 
reaching a verdict based exclusively upon the 
truth of this dispute. Negligence and contribu-
tory negligence are jury questions to be settled 
by the proof derived from all the evidence. If you 
decide the question of negligence and contribu-
tory negligence against the plaintiff, you will re-
turn a verdict for the defendant, but if you de-
cide those questions against the defendant, plain-
tiff would be entitled to fair and reasonable com-
pensation, nothing more and nothing less, and in 
estimating the damages, consider these item s: The 
plaintiff would be entitled to damages for pain 
aa suffering, such pain and suffering as he has 
a ready or may endure in consequence of his in-
juries, he is entitled to recover the medical ex- 
P nses which he has had to lay out or may have
tbl aS ^ie resu^ his injuries; he is en-
ii. e , .° e compensated for the physical disabil- 
, y. W lch he has sustained as a result of this col- 
thp i ’ an m ^hat connection you would consider 
sidewn ° ârnin£ Power. You should also con-
tinue th t  6X en  ̂ ^juries and the period of
except v  WOUld *n ad reasonable probabilitv 
mu8t nor / T bility *° Of course, you
uWenrnh £  “  possibilities; it is only reason-
reasonable * H168' Y°Ur VePdiet shonld be fair and e v ould also be entitled to damages
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for the destruction of the automobile—I say, fair 
and reasonable compensation in the light of all 
the testimony.

Now, gentlemen, you must take this case and 
take your time, investigate it thoroughly as im-
partial men desiring to do exact justice between 
these parties without regard to who they are or 
what they are.

MR. AVIS: I withdraw the requests; I 
think your Honor has covered them en-
tirely.

Defendant’s Exceptions.

MR. COULT : I pray an exception to that 
portion of the court’s charge in which the 
court said it was the duty of the motorman 
to give timely warning of his approach.

(Exception allowed).
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Grounds of Appeal.
(Filed December 1,1915).

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

S a m u e l  R. S av ag e ,
Plaintiff-Appellee,

vs.

P u b l ic  S e b v ic e  R a i l w a y  
Co m pa n y , a corporation,

Defendant-Appellant. I Appeal

Action at Law 
On Appeal 
from New Jer 
sey Supreme 
Court.
Grounds of

To John Boyd Avis, Esq.,
Attorney of Plaintiff-Appellee.

Sir:

TAKE NOTICE that the following are the 
grounds of appeal which the defendant-appellant 

urge m the above entitled cause:
so tn eca^se ^ e  e°urt, although requested 
snot, v°  by tbe attorney of the defendant below, 
ne,r|i ” ,Ue‘S ®lng based 011 the ground that no 
been show ° l  P3rt ° f the defendant below had 
» it  the plaintiff h e w " “  h '1™ ’ ‘° n°n‘

SO t o t r ethhe t+nal C0Urt’ althou»b requested 
such reau^thL f  ° T y ° f the defeadaat below>
th ecaseofthepM ntiffT f ° 1  ^  gr°Und tbat
0“ the part of ttL p l a L w T l ^ v f
t0 the hannenir, 6 t b,e °W that contributed
fused to non suit tb ! alleged accident, re- non-smt the plaintiff below.
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3. Because the trial court, although requested 
so to do by the attorney of the defendant below, 
such request being based on the ground that 
the whole case disclosed no negligence on the part 
of the defendant below, refused, at the close of the 
whole case, to direct a verdict in favor of the de-
fendant below.

4. Because the trial court, although requested 
so to do by the attorney of the defendant below, 
such request being based on the ground that 
on the whole case the plaintiff below was clearly 
guilty of negligence that contributed to the hap-
pening of the said alleged accident, refused to di-
rect a verdict in favor of the defendant below.

5. Because the trial court, although objection 
2q was duly made thereto by the attorney of the de-

fendant below, charged the jury as follows:

“ It was the duty of the motorman to 
give timely warning of the approach of the 
car.”

Dated November 26, 1915.

Yours truly,
LEFFERTS S. HOFFMAN,

30 Attorney of Defendant-Appellant-
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