Nem Jergey @mut of Errors and Appeals

MERCHANTS AND TRADERS REALTY
Co. Inc.,
Complainant-Respondent,

VS.

MoSES STERN, et als,
Defendants.

BRIEF FOR
CLAIMANT-APPELLANT,
PARAMOUNT INVESTMENT
CORPORATION.

Statement of Case.

The complainant-respondent instituted a foreclo-
sure suit in the Court of Chancery to foreclose a
second mortgage, covering the premises known as
251-261 Main Street, East Orange, N. J. Pending
the foreclosure suit, a Receiver was appointed for
the collection of rents on the application of the com-
plainant. The Receiver collected the rents and was
discharged on July 19th, 1927, and deposited with
the Clerk in Chancery, the monies in his hands, less
his fees and allowances made by the Court (p. 12).
The fund now on deposit with the Clerk in Chan-
cery, amounts to the sum of approximately Twenty-
two Hundred and Twenty-one Dollars and Fifty-
two Cents ($2221.52). This fund in court is claimed
by the complainant under a deficiency arising under
its mortgage foreclosure and by the claimant-appel-
lant, Paramount Investment Corporation under a
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tax lien, the Paramount Investment Corporation
having purchased the premises during the month
of October, 1926, at a Tax Sale held by the City
of East Orange, while the Receiver was in posses-
sion of the premises. The entire controversy in-

volving the fund in the hands of the Clerk in Chan-
d to the learned Vice Chancellor

cery, was submitte

The learned

3

of the
Wordinl;az;s 55.1926 at page 128. TUnder the plain
recordi;g Of .tls Statute, the appellant upon the
e 1ts Tax Certificate as a mortgage, as
e umt?lhe Statute was entitled to the rénts
oy unt.rll 1l redemption ; the redemption was
e+ Tl Augu.st 1st, 1927 (p. 26,1.30). The
o e ax Certificate was recorded on Novem-
» 1926 (p. 23, 1. 33). The Act reads as f::;-

- lows:

agreed State of Facts (p- 23).
awarded the fund in court to the
dated October Wi :
- Lhe purchaser may recor .
norable gﬁesiloeuiﬁ thehofﬁce of tﬁfe ng;;{i glgeR(;e(ggiiaﬁ
o L agdwt herfe the land lies as a n?ortgaoe
inlllledi,ate ereupon shall be entitled to tﬁe
described ip(t):islsessmr.l of the property sold and
and m‘oﬁtsnth € certificate, and to all the mclnts
record until ~6260f from and after the date of
county, or thmcemptwn' The Register of the
ister, s’hall ir? deounty Clerk_, if there is no Reg-
to the complainant-respondent. The appellant does of mortgages inX tSIlllCh certificate in his index
not claim any of the rents that were collected by owner, as set up ine tlﬁame of the delinquent
the Receiver prior to the date of the recording of its also index the same in 2 sgrzlﬁiate? fmd. shall
tax certificate, viz., November 29th, 1926, amount- f(())t be kept in said office, ulll)d(leg t?hgl(l))(fk index,
ing to Six Tundred and Eighty-four Dollars and e 1112;“?@ as S}.IOWIl in the certiﬁmtg C].{f and
roperty is described by lot and block pr’mlridg(lie
2

upon an
Vice Chancellor
(;omplailmnt-respondent by order,
3rd, 1927 (p. 14) Opinion, page 16.

This appeal presents for review to this Ho
propriety of the learmed Vice

Court, the legal
The appellant contended in

Chancellor’s Order.
the Court below and now contends in this Honor-

able Court that by virtue of its tax lien, the fund in

court consisting of rents collected by the Receiver

<hould have been awarded to the appellant and not

however, that purchase
e at purchaser at tax sale of vell-
Sh;nhgl(l)?eboccupled by the delinquent? (()i‘\‘\:gg
paﬁ A ((31 erllt-ljgled to collect rents for such
el P welling hpuse as shall be occupied
o mqpen? or his immediate family uI;lt'l
- fe D€ expiration of two years from t}i}e d :
cord of the certificate of sale.” (Italéilgg

The Chancellor should have ordered 2
eposited in the e
Court of Chancery by the Receiver be It would seem from th
awarded to the Claimant, Paramount tute that the purchqsere aetleart wording of the Sta-
cordi 7 - a tax sale after t :
Ing of the certificate, is entitled to colle(lzlte tlilee

Investment Corporation.
3 _ rents and _
ant basis its claim to the fund in court, goes fi(nf profits even though such purchaser neve
> 0 5 Nto a2 . : s
ents collected by the Receiver, dur- profion pgssesmon. The right to the rents and
suit, upon Section 34, Chapter righil no mf?de contingent upon Possession '_(1‘]1
amended by Chapter 81 possession 1s separate and distinet fro;n the
g e

Fifty-three Cents ($684.53).

that the rent momnies d

The appell
consisting of r
ing the foreclosure
237, of the Laws of 1918 as
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d
right to the rents and profits. One does not depen
upon the other.

Anson vs. Elwood, 76 N. J. L. 56,
Baldauf vs. Mann, 86 N. J. L. 460.

In Baldauf vs. Mann, supra, the t%}X lienor‘1 Wz(tis
permitted to recover a judgment glgal(rilst ﬂﬁl eat,l}ll 3
7 the landlord, on
lord for rents collected by L
ived. Judgment in favo
of money had and receive
g?jche tax lienor against the landlord was affirmed.
The court said in its opinion (p. 462),

“But it is argued that the qct- gn tilfs :‘%lrelf

t of a notice to .

contemplates some sor i e
he certificate is recorded as @

ztvrlllderil:}falt this must be governed by the ru{eysic(z)f

the common law requiring a personal 8811125 ! 1s

Wbe think that no formal n}:)tlce. ;;cq ﬂilr(ftg:lvded >

1 4 i s where it is 1
A ekC?pt e The owner would
cut off the right to red.eem. _ £

th notice that he
seem to be charged Wit] S
is taxes and with notice of sa o ] ‘/
Efpi?(‘i{, and by virtue of the rgcm.c&n% ;E(I:EZ }(1)2
C 1 ‘

d seem to be alsq charged w :
gl(();liecord of the cert1ﬁcz}te of sale as acll?(?; ;ﬂ
gage and the resulting right of the pwr : ,
?I(Léreundeoﬂ to the rents.” (Italics mine.

The court further said (p. 463) :

“The acts itself, under section 56, Si:;itﬂtlﬂg
g Circumsta%ie(si Sgg)n;%;g;:n?qleffrri‘hé term
» 1S e s fo :
p}flfﬁgr;ile :)Sr ?11%1 redemption. Pl.amly,;,t W;ZZ
(@')nténded that a tax del?zq;:?e(?,tthq;@ tfffeclqlaecﬁ;ar
: oth his rents and the twelv
i]e?zibﬁbl(ft{nlt%j"isg on the unpaid tawes, as %flgrgz
Jai 'the principal thereof. 1t is no d0u=chqser
fhf{t under the terms of the act a tax pui d?e i
: abstain from serving his notice to re d/ 3
mag ;oilect rents for an indefinite perloﬁon
an 11 as his twelve per cent. on final rqderillp q fﬁ:
V]?V’f)qsibly, it would have been better if the St

tax lien must first obtain actu
sion of the premise

lect the rents, the Legislature wo
edly said so in so m
Would have provided
taining the said possession.

- Wording of the Statute, the
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tute required the prompt service of a notice to

redeem. But this is g matter for the legisla-
ture,” (Italics mine, )

It should be noted that in thig ¢
Mann, the holder of the t

mitted to recover rents, although not in possession.
The Statute under which the Paramount Invest-
. ment Corporation basis ity claim was amended by
the laws of 1926, at page 128. This Statute went
into effect on March 23rd, 1926 ; the Paramount In-
vestment, Corporation acquired its lien by a tax sale
held in October 1926 (p- 23, 1. 28), so that clearly
the rights of the Paramount Investment Corpora-
tion depend upon the amendment passed in 1926.
The 1926 Act amends the 1918 Act in only one par-
ticular, viz, by adding on a proviso, viz:

“Provided, however, that purchaser at tax
sale of a dwelling house occupied by the de-
linquent owner shall not be entitled to collect
rents for such part of the dwelling house ag
shall be occupied by the delinquent or his im-
mediate family until after the expiration of

two years from the date of record of the cer-
tificate of sale.” (Italics mine)

ase, Baldauf vs.
ax certificate was per-

This proviso in the 1926 Act manifests

tive intent that the holder of the t.
to the rent

a legisla-

ax lien be entitled
S even though out of possession and the

OWner actually in possession,

It the Legislature intended that the holder of the

al physical posses-
S before the tax lienor can col-
uld have undoubt-
any words, and undoubtedly
a method of procedure for oh-
It is therefore submitted that under the plain
appellant was entitled
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i i1
to the rents without regard to the q}lest1(;nt1(l)e
Ohether the appellant was in possession .0 i
Wremises or out of possession of the pl'enllieséhzt
Evhether the appellant’s status was or was not,
of a mortgagee.

POINT II.

The Chancellor erroneously he;l} ntll‘:::
the Claimant, Paramount Il:lv:,ax o
Corporation as purchaser at t eortgagee
had acquired the rights of a Isn g
in possession, subject to the resp
ties of such mortgagee.

To arrive at this conclusion, the learﬁidA;f:;:i
Chancellor practically overruled the case i h,e]d

: d.76 N. J. L. page 56, where the cou to
iy ’; < purchaser was entitled to the 1e}1
b theﬁtf; xE)fithout liability to account to th»-i
i pI;(I)lere’for on redemption, and where 'the C(‘)ue]q.
zgl(lieiha,t tﬁe rights of a tax purchasiirplgls i::fo{l,

‘ ‘ agee Sess|
'Sion diﬁ('{tlilfroll;ttg:”osiz O:ezlgl?er(;gt: account to :cl%e
5 ?;h rents collected, while the ‘fo.frmeq 1i
i ened. Vice Chancellor in deciding that
N The'learfls laid down in Anson VS. Elwoodi
o dOCt;rme 0( 10nger the law and that th.e .law hﬂj((
skl aSO‘nd by the 1918 Tax Sale Re\71s10}1 éc )y
beefl Chm’zbliis cj(r)nclusion not through the mtatlsn
am’l"ei a.'tieQ but through a method 01? sy]]ogl% 11(
Oingflirolrgl ’le‘a’ding to a conclusion diﬁtnﬁteg 121; :1‘(}1 4
. ith th g provisions of the a
iélfﬁze I:;tf?sit)}f Z‘éi’f es’l‘lf)e appellantnnf}:\f 1(:;);1’(6;1111(}1?

( S, B d. supra is still the law, that
?};la}qusl?::g:énﬂliﬁZZﬁ;d (2; repealed by the 1918
it ha
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Tax Sale Act, and that under its
pellant was entitled to the rents
Receiver, without any liability ¢
fore, and that its status is not, that of a mortgagee
in possession, but at the most a Tax Purchaser in
possession with no responsibilities to account for

the rents collected. The learned Vice Chancellor’s
reasoning seems to be as follows :

doctrine the ap-
collected by the
0 account there-

(a) Under that Act (1903 Tax Act
purchaser) was not entitled on redemption to re-
imbursement, for subsequent taxes
liens paid by him (p. 21, 11. 8-11).

), he, (tax
and municipal
(b) Under the 1918 Act, h

tion he (the tax purch
bursement for those ex

owever, on redemp-
aser) is entitled to a re-im-
penditures (p. 21, 11. 11-13).

()i fortiori, then, a purchaser at a tax sale

in possession should now pay taxes and other mun-

icipal lieng accruing during such possession (p. 21,
11. 13-16).

The difficulty with the conclusion re
learned Vice Chancellor in, C?

1918 Tax Act nowhere provides that a 7Tagz pur-
chaser should pay subsequent taxes; there is no
such provision or Justification for the conclu
reached by the learned Vice Cha
Act. What the 1918 Act ex
in Section 49:

ached by the
above is, that the

sion
ncellor in the 1918

pressly provides for, is

“But no foreclosure sh

evidence is produced in the foreclosure suit
that all subsequent municipal liens have been

paid to the time of the commencement of the
suit.”

all be entered unless

No suit to foreclose can be commenced until
the expiration of two years after the date of
While the rights to the rents is given to the t

after
sale,
ax pur-
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chaser after recording of its certificate of sale. Sec-
tion 48 of the 1918 Tax Act shows a somewhat sim-
ilar provision with respect to the payment of the
subsequent municipal liens, but only where title is
acquired by notice. Nowhere in the 1918 Tax Act
is the holder of a tax certificate required to pay sub-
sequent taxes. Nowhere in the Act is the Tax Sale
Purchaser required to pay subsequent municipal
liens to give him the right to the rents or posses-
sion; neither is predicated upon payment of sub-
sequent taxes.
It would seem clear that if the Legislature in-
tended, that a purchaser of a tax certificate in or
out of possession, should pay subsequent taxes, it
would have so provided expressly in the Act. It
seems equally clear that if the Legislature intended
that a Tax Lienor in possession should account for
the rents collected upon redemption, it would have
so provided in the Act. Anson V8. Elwood, supra
was decided in 1908 and the Legislature at the time
it passed in 1918 the Tax Sale Revision Act, must
have known the doctrine laid down in this case, and
could have repudiated the principle in Anson V. El-
wood, by express provision therefore. Its failure
to do so is most significant and evinces a legisla-
tive design that the law laid down in Anson vs. El-
wood, supre should continue to be the law. Sec-
tion 56 of the 1903 Act interpreted in Anson vs. El-
wood does not differ from Section 34 of the 1918
Act in so far as it concerns the right of the tax pur-
chaser to collect the rents upon recording of the
certificate of sale. In both the 1903 Act, and 1918
Act, the purchaser at a tax sale is given the right
upon recording of the certificate to immediate pos-
session of the property and to the rents and profits
antil redemption. Neither the 1903 Act or the 1918
Act say, that upon redemption, the tax holder
should account for the rents, nor does it say that

9

the tax lienor j
in pos :
mortgagee. possession h

It should be b :
orne in 1
ants to this fund e
whose mortgage i

as the status of a

at the two claim-

are respectively a mortgagee

g ’I.?hunder foreclosure and the holder

b fée 3 controversy is not between the
e an the. tax lienor. 1t is true that

: accoum?s ?O pPossession is under a liability to
r the rents and profits on redemp’gion

J. Eq. 86. This rule

Stewart vs. Fairchild, 91 N,

holder ; i
upon t i of @ mortga
pon the premises. It should also he bornZ(Iﬁ

mind t

undgrfi}gt lgxxe (I:ara.mount Investment Corporation
the Premise;‘ sujertl.ﬁcajce h.ad a paramount lien onv
mortgage. (’19115;6;110: él}wlileil EO Sthe e iy
il el 4 Ndle Act, Section )
thj;. %ing:t (ét'lgzt VS.‘O’e;;‘z.M"al Union Tfmi)t’ (EZZ,HS;
baramount lien(in ;))f)lfseeq;?gn 1?(1 t%le dhOIder Pk
est accruine Session, required to pay inter-
gages(‘f)cngiugl;ﬁh& inferior liens, suchpasy nlll:f:;
Corporation undegb .tat the Paramount Investment
WVas it required to 18 tax lien was in possession,
second mortga, © Pay interest on complainant’s

gage and on the first mortgage, both

of the Paramount
; -—aralny Illvest 5 .
rights of the Par ment Corporation? TIf the

Wy :}mount Investment Corporation
ax lien is that of a mortgagee in pos'
ses-

Sion, in what categor
1 gory or order of priority i
bleenpl(iffc:(}ili Pgmfnount Investment (go;(l))i)lgtifnﬂtlg
The tax lien 0;1 ;;ﬁly not last, or second or third
ratih e Paramount Investment Cobpo:
g rom the clear wording of Section 9
e ;nd F( ramount to complainant’s second mo t-’
itﬂ‘:c . th? first mortgage on the premi ;
ace the tax lien in any other position Wmljgs;;e]’fg

: d C p [)
a}&
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difficult, therefore, to understand upon
interest on the mortgages inferior in
en of the Paramount Investment Cor-

lien. It is
what theory,
lien to the li
poration, should be paid by or ¢
Paramount Investment Corporation.
that should be charged against the tax lienor in

would be subsequent taxes or liens that
in his opinion

harged against the
The most

possession,
accrue. When the Vice Chancellor

says,

«The Claimant, Paramount Investment Cor-

poration would not be entitled to receive any-
thing, as the amount of unpaid taxes aceruing
during the period in which it was entitled to
possession far exceeds the amount collected by

the Receiver” (p. 22, 1L 9-13).

he is clearly in error, as the amount of taxes ac
cruing on the premises from the date of the record-
ing of the certificate held by the Paramount Invest-
ment Corporation, viz, November 29th, 1926, down
to the date the Receiver ceased to collect rents, viz,
June 27th, 1927, would be less than the amount
of money deposited by the Receiver in the Court

of Chancery (p. 26, 1L 20-23).
be a surplus left over.
Chancellor probably me
operating expenses during the p
Receiver collected the rents,
two mortgages, accrued taxes,
snsurance, exceeded
Receiver, by approxim
($1600.00) Dollars (p-
cuch items as interest on mortgages,
premiums, ete.,
duction made for taxes acerul
be a surplus left over.

There would still
What the learned Vice
ant, was that the gross
eriod of time the
including interest on
water rents, and
the amount collected by the
ately Sixteen Hundred
26, 11. 17-29). If, however,
insurance

were not included, but only a de-
ng, there would still

POINT III.
Th i
e complainant is guilty of laches

The co 1 FLEERE
in June ;]z)lz)]gu(]]‘:nf;;”i“?}}"}ed b S
have known that ¢ e It knew or shoul¢
ises bein ;‘ %0:2?]1: f;arxes were in arrears on the Pl‘(‘llﬁ
pay the I'Eaan" ):{:d'. It took no steps whatever to
at a public tn;qf{)lgmvltte.d the premises to be sold
the ET 00 X ;”,;;;7 ) {Lr}zd in fact did not redeem from
The (‘onmminm_l‘f 2“5}"26&# Ist, 1987 (p. 26, 1 30).
August 1st. 1927 011‘ d have redeemed prior to
l'odmnptioﬁ ,cdi;]jl ;]{;‘1‘1‘1});}35 ﬂ;?;()lllnt necessary for
of Rig bl ai gy ol sete added on to the amount
bt ;;j(;%e](})(;ot. In fact, the suit was 1'112:-11-
pointed until ﬂ*: 926, but a Receiver was not '1)
the conﬁp‘la1"]1-1‘;1*(?@111})?1? 1926 (p. 23, 1. 20), SO‘ﬂ‘lfllt
three mOn‘fh,q( liéf;nt t }.11.5; case permitted a lapse of
Receiver to %folléctli]':f i‘:(ﬁe al}\applicathIifob N
thie e Bt ents. A Final Decree i
6th, 19:37]()(;313581;m2?)ag G A
has not FUR e the complains
ot e i b e i o
to redeem (Seoﬁ(on )(; 72 nd mortgagee) had a ;i(rht;
Its failure to I-G{l g (Jha.pter 237, Laws of 191%)
arose, clearly st . Eiem until after this controvers :
in this case) SRS r Ssession (the complai
N ;1 ((;dge;i,c 11; nnot, entitled to rents. If tII:ell::l}?glll(llL
o the‘1°‘(311fcy Vunder the complainant’s forev-
owner of the %}eés ‘\jlou‘ld have been payable to the
tax lien. Theu;q‘ 1;3'1 - thelje Was no outstanding
Owner, as to ﬂ;e ;: tlenop 15 preferred over th:
statute, is therefor : "Sf The tax lienor, under th(;
’ ereiore Pl'efel‘l‘ed over the nlOPtg’{lp’ee
DR )

W llo> e 1 O l‘ ) > K <
>) | O J J. U f he
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CONCLUSION.

It is respectfully submitted that the fund now on
deposit with the Clerk in Chancery, representing
rents collected by the Receiver, during the fore-
closure proceedings, should be awarded to the
Appellant, Paramount Investment Corporation,
under its tax certificate and that the Order entered
in the Court of Chancery on October 3rd, 1927
should be reversed, vacated and for nothing holden.

Respectfully submitted,

SAUL NEMSER,
Of Counsel with Claimant-Appellant.

Rule to Show Cau 13
se for . :
Accontia or Filing Receiver’s Final

Order Approving Receiver’s Final Account 12

Order to Distribute Funds Turned in to Court 14
Opinion |




Notice of Appeal.
(Filed October 1019270

IN CHANCERY OF NEW JERSEY.

\On Bill to
Iforeclose.
On Applica-

{ tion for

\Order

and of Distribu-
tion of
MoSES STERN, et als, Rents Col-
Defendants. |lected hy
Receiver,

BETWEEN
MERCHANTS & TRADERS REALTY (0.
INc., a corporation,
Complainant,

The Paramount Investment ( ‘orporation hereby
dppeals from the final Order or Decree made in the
above entitled cause on October 3rd, 1927 , and from

the whole and every part thereof, to the Court of
Errors and Appeals in the Last Resort in All
Causes.

SAUL NEMSER,
Solicitor for and of (‘ounsel
with Paramount Investment
Corporation.

I conceive there is good cause for appeal in the
above entitled cause,

SAUL NEMSER,
Of Counsel with Paramount In-
vestment Corporation.
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Amended Notice of Appeal.
(Filed October 15, 1927.)

IN CHANCERY OF NEW JERSEY.

Between On Bill to

MERCHANTS & TRADERS REALTY Co., Foreclosg.r

Ixc., a Corporation, On Apphca,-

Complainant, | tion for

Order of
and Distribution

of Rents

MosES STERN, et als., Collected
Defendants. by Receiver.

The Paramount Investment Corporation hereby
appeals from the final Order or Decree made in the:
above entitled cause on October 3rd, 1927, made by
the Chancellor on the advice of Vice Chancellor
Maja Leon Berry, and from the whole and evelj)'
part, thereof, to the Court of Errors and Appeals 11
the Last Resort in All Causes.

SAUL NEMSER,
Qolicitor for and of Counsel with
Paramount Investment Corporation.

: 3 e
I conceive there is good cause for appeal 1 th

above entitled cause. .
2y SAUL NEMSER,

Of Counsel with Paramount
Tnvestment Corporation.

(2]
(3]

Petition of Appeal.
(Filed October 10, 1927.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

MERCHANTS & TrapERS REALTY Co. |On Appeal
INc., of Claimant,
Complainant-Respondent, [Paramount
Investment
VS. Corporation,
from the
MOSES STERN, et als, Court of
Defendants-Appellants, |Chancery.

To THE HONORABLE COURT OF ERRORS AND APPEALS
IN THE LAST RESORT IN ALL CAUSES.

The petition of Paramount Investment Corpora-
tion, the appellant in the above entitled cause,
respectfully shows that

1. Petitioner finds itself aggrieved by a Iinal
Decree or Order made in the Court of Chancery, by
his Honor, Edwin Robert Walker, Chancellor of the
State of New Jersey, bearing date October 3rd,
1927, in a certain cause in said Court of Chancery,
wherein the said Merchants and Traders Realty
Co. Inec., was complainant and Moses Stern, et als,
were defendants (Paramount Investment Corpora-
tion, Claimant), in this respect, to wit, that the said
Decree or Order adjudges:—

“ORDERED, ADJUDGED AND DECREED that the
complainant herein is entitled to the moneys
turned into court by the receiver, and it is
further
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Petition of Appeal.

ORrDERED that the Clerk of this court pay unto
Isidore B. Glucksman, solicitor of complain-
ant, the sum of $2220.25, being the amount
turned into this court by the receiver or such
balance thereof as may remain after deducting
any and all proper charges, together with the
accumulations on the said deposit, if any, ac
cording to the rule of this court.”

9. Petitioner appeals from the whole of said De-
cree or Order of the Chancellor as aforesaid, on
the ground that the same is erroneous, in that

(a) The Chancellor should have ordered and de-
creed that the rent monies deposited in the Court
of Chancery by the Receiver, be awarded to the
claimant, Paramount [nvestment Corporation, in-
stead of to the complainant herein, the Merchants
and Traders Realty Co. Inc.

(b) The Chancellor erroneously held that the
claimant, Paramount Investment Corporation as
purchaser at the tax sale, had acquired the rights of
a mortgagee in possession, subject to the responsi-
bilities of such mortgagee.

(¢) The Chancellor erroneously held that the

Paramount Investment Corporation was under a

liability to account for the rents and profits upon
redemption. The Chancellor should have awarded
the rent monies, deposited in the Clourt by the Re-
ceiver, to the said Paramount Investment Corpora-
tion, under Section 34 of the 1918 Tax Sale and

Revision Act.

(d): The Chancellor should have held that under
Section 34 of the 1918 Tax Sale and Revision Act,
that the Paramount Investment Corporation was
entitled to the rents deposited in court by the Re-

5
Petition of Appeal.

ceiver, ev ; i
er, even though the said Paramount Investment

( n < 0

: (Qe) The Chancellor should have held that the
| ﬂal amount Investment Corporation was entitled to
(,)uz rgnts, d'eposited in court by the receiver, with-

ut deduction for any of the accrued operating

ex i
1 pensfes, such as interest on prior mortgages, water
rents, insurance, ete. o

1;;%2:1011@1-, therefore, prays that the said Decree

or Order of the Ch‘lncellm: in o]

' a the premises afore-

}81‘111(31, be wholly reversed, set aside and for nothing
olden, and that petitioner may have such further

relief in the premi
he premises as to this
: 3 / court
just and proper. shall seem

And iti i
your petitioner will ever pray, etc.

SAUL NEMSER,
Of Counsel with Appellant,

Paramount Investment Cor-
poration.
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Answer to Petition of Appeal.
(Filed October 14, 1927.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
MERCHANTS AND TRADERS REALTY
Co., INC., @ Corporation,

(‘omplainant-Respondent, On Appeal

)from
and Chancery

MOSES STERN, et als.,
Defendants-Appellants.

The answer of Merchants and Traders Realty
Co., Inc., a corporation, the above named respond-
ent, to the petition of appeal of Paramount Invest:

ment Corporation, the above named appellant.
This respondent, not admitting the truth of all
or any of the matters in the said petition of appeal
contained, for answer thereto, nevertheless, admits
that a decree was, on October 3, 1927, made and
entered in the Court of Chancery of New Jersey 11
the above entitled cause, for the purpose in said
petition mentioned, and as therein set forth; but

as to the substance and form of said decree this re-

spondent begs leave to refer thereto when the same

shall be produced.
This respondent is advised and believes that the

said decree is a greeable to equity ; and it prays that

the same may be affirmed with costs to be taxed in

tavor of this respondent.

TspoR B. GLUCKSMAN,
Solicitor for Respondent.

7

Final Account.
(Filed July 8, 1927.)

IN CHANCERY OF NEW JERSEY.

Between
MERCHANTS AND TRADERS REALTY
CoMPANY, INC.,
Complainant,

and
On Bill, &
l\[O N my , C.
JSLSJSLERN, DorA STERN, his wife,
“.'Y&C?E?B hWACKER and EMMA
ACKER, his wife, an )
D o , and SAMUEL

Defendants.

The following is the final account of John A

Bernhar i
hard, receiver of the rents, issues and profits 20

in the above stated case:

FirsT.

[his ac '
LhIs account: arges hi ;
¢ mtant charges himself as follows:

1926

Oct. 15 Frederick Rupp——Rent $55 00

H. I. Brinn—Rent 50.00
Harry Hect—Rent 50' 00
A. L. Madel—Rent 65'00
William Mosh—Rent 5QO.OO
William Weiss—Rent ]00.00
Frederick Rupp—Rent '49.5"
Harry Hecht—Rent 50.03
A. O. Madel—Rent 65'00
William Weiss—Rent 100.00
H. 1. Brinn—Rent ; 50.00




1927
Jan. 22

Mar.

June 27

8
Final Account.

H. I. Brinn—Rent
Harry Hecht—Rent
Frederick Rupp—Rent
August A. Madel—Rent
William Weiss—Rent

Harry Hecht—Rent
Frederick Rupp—Rent
August O. Madel—Rent
William Weiss—Rent

United Advertising Corp.—Rent

H. I. Brinn—Rent
Harry Hecht—Rent
August O. Madel—Rent
Frederick Rupp—Rent
H. I. Brinn—Rent
Frederick Rupp—Rent
H. I. Brinn—Rent

A. O. Madel—Rent
Harry Hecht—Rent
William Weiss—Rent
A. O. Madel—Rent
Harry Hecht—Rent
Frederick Rupp—Rent
H. I. Brinn—Rent
William Weiss—Rent
A. O. Madel—Rent

H. I. Brinn—Rent
Harry Hecht—Rent
Frederick Rupp—Rent
William Weiss—Rent
Frederick Rupp—Rent
Harry Hecht—Rent
August O. Madel—Rent
H. 1. Brinn—Rent

50.00
50.00
55.00
65.00
100.00

50.00
50.00
65.00
100.00
78.00
50.00
50.00
65.00
50.00
50.00
50.00
50.00
65.00
50.00
100.00
65.00
50.00
50.00
50.00
100.00
65.00
50.00
50.00
50.00
100.00
50.00
50.00
65.00
50.00

1927
Feb.
Mar.
Apr.
May
June 29

B b9 b O
N g © D

9

Final Account.

Interest
Interest
Interest
Interest
Interest,

SECOND.

$1.91
2.26
2.68
3.00

3.33

$2,785.71

This account: ray
accountant prays allowance as follows ‘—

1926

Berry Bros., Inc.—Bond

$10.00

Water Department East Orange 135.47
Water Department East Orange 61.24
Water Department. East Orange 50.15

Cash for Carfare and expenses

Total

SUMMARY.

Total Receipts
Total disbursements

Balance

8.60

$265.46
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Rule to Show Cause for Filing Receiver’s
Final Account.
(Filed July 8, 1927.)

IN CHANCERY OF NEW JERSEY.

Between
MERCHANTS AND TRADERS REALTY
(COMPANY, INC,,
Clomplainants,

ol \On Bill, &
MosES STERN, DORA STERN, his wife,
J. Jacoe WACKER and EMMA
WACKER, his wife, and SAMUEL
D. LEWIN,
Defendants.

The receiver, having filed his final account in the
above case, whereby it appears that the balance in
his hands from the collection of rents is $2,520.25,
and application NOW being made for approval
thereof. It is on motion of John A. Bernhard,
receiver on this 8th day of July, A. D, 1927.

ORrpERED, that the said account remain on file at

the Chancery Chambers in the city of Newark,

until the return day of this order and,

TraT all of the parties hereto, Merchants and
Traders Realty Company, Inc., Moses Stern, Pora
Stern, J. Jacob Wacker, Emma Wacker and the
Paramount Investment Clorporation do show cause
before this court at the Chancery Chambers, 11-
dustrial Building, Broad Street, Newark, New
Jersey, on the 19th day of July, 1927, at ten o’clock
in the forenoon oOr as goon thereafter as counsel

can be heard, why the receiver’s account should not

il

B e
ule to Show Cause for Filing Receiver’s Final
Account.

l)le allow.ed and approved and an allowance made to
f 1e rec.elve:r for his services, and the balance of the
unds in his hands be paid as the Court shall direct

b

| OrpERED that a true but uncertified copy of this
o::*der be served on Merchants and Traders Realt;r
Company, Inc., Moses Stern, Dora Stern, J. J acoi)
Wacker, Emma Wacker, and the Paral’nm.mt In-
ve.stment Corporation, or their respective solicito

within five days from the date hereof. i

EpwIN R. WALKER,

Respectfully advised, .

MAJA LEON BERRY,
VGl
A True Copy.
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Order Approving Receiver’s Final _
Account. Order Approving ;
ing Receiver’s Fi
(Filed July 19, 1927.) ' s Final Account.

IN CHANCERY OF NEW JERSEY. " ;(1) ffi‘é“ed thereto, it is upon this 19th day of
927, on motion of John A. Bernhard, Es qO July,
4 oy

Between ORDERED; (a) ’ That the said ac
MERCHANTS AND TRADERS REALTY : and approved. count be allowed
A% ANTV ) | ]
10 ('OMPANY, I_(\:(,., e : (b). That a
omplainant, ' an allowance be made to John A

Bernh
ard, Receiv
e . : eiver, of th
and for h A ’ e sum of $30
On Bill, &e. his services. $300.00 Dollars, 10
MosES STERN, Dora STERN, his wife, (¢). And the balance of

J. Jacor Wacker and KEMMA to be paid as the C of the funds in his hands

WACKER, his wife, and SAMUEL i i 4 ourt shall direct.

D. LEWIN,

‘ Defendants. ! 1D\ S
' . R. WALKER,

i Respectfully advised, -

i :\IAJA LEO J a
It appearing to the court that John A. Bernhard Vi N BERRY,

receiver in the above stated case, has filed his final
account which account <hows a credit balance of
$2,520.25, after disbursement of the sum of $265.46
from the sum of $2,785.7 1, which amount came into
the hands of the said receiver, all of which is set
out in said account, and

20

It appearing by the terms of an order of this
Court made and filed on the &th day of July, 1927,
notice has been served upon Moses Stern, Dora
Stern, J. Jacob Wacker, Emma Wacker, Samuel D.
Lewin, and the Paramount Investment Corpora-
tion, directing them to show cause before this Court
at the Chancery Chambers, Industrial Building,
Newark, New Jersey, on Tuesday, July 19th, 1927,
at ten o’clock in the forenoon, why the receiver’s
account could not be allowed and approved: and
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Order to Distribute Funds Turned in to
Court.
(Filed October 3, 192T.)

IN CHANCERY OF NEW JERSEY.

Between ) i
MERCHANTS AND TRADERS REALTY
Co. INc., a corporation ’
: Complainant, on Bill Ete.

and

Los "ERN 1s.
MosEes STERN, et als., :
Defendants.

; : ] 2 111 /]\‘,‘1’]] ;lll, b‘() ] J L /

[1 c; l D ‘ » I } c = o f a /I R e t
(lll |\ (l ll. elllr)el, t5(|.’ (lp [)(5(11 lllg ()1 ( (1]111(111 )

i ¢ :ourt
Paramount Investment Corpm‘; t10}111, g:ifihsu({:mﬁ-
having examined and consu}ered t . (ihw tO o
ted by counsel herein, and it a,pPea':P :in =
isfaction of the court that the premises

ring proceedings
1d for delinquent taxes during proce ek
S age held by complal

: seclosure of a mortg L
for the foreclosure ot < appointed by

; j .aceedines a receiver, Ll
;1n.t 2 “11}; 1(}31}115) I(‘(())(lfs((’ltl;lg\the rents of the T’"elmsis’
thlg CtO 1‘[}111;‘[}1(‘%1‘ appearing that b p.ur(‘/hasel.‘ flf ’ 1t (1)(;
5 lt . «ale has entered a claim for a Port.],u(],. by
fi;dr;;; ;;0 collected, and the .recel\'ei‘ ?:?f\(:]l‘:\[n:t
(;)I'der' of this court paid the g ren‘fﬁ(; the (;<>111'1'

ling its disposition of the 111:}ff(’1', an‘. *’ t tax
Reog s inion that the said purchaser at t&-
bem%l()f fl}clflli)fl)ed the rights of a mortgagee 1 Po¥
sale has ac ' g

> | ‘ > » D () D (‘. —l
» K 0 (/ ( <

’ * yrofits
and is entitled to the rents and p1
C - )
of the mortgaged pr

av

must

15
Order to Distribute Funds Turned in to Court.

it further appearing that the complainant herein

has redeemed, it is therefore on thig third day of
October, 1927,

ORDERED, ADJUDGED AND DECREED that the com-
plainant herein is entitled to the moneys turned
into court by the receiver, and it is further

ORDERED that the clerk of this court pay unto
Isidor B. Glucksman, solicitor of complainant, the
sum of $2,220.25, being the amount turned into this
court by the receiver or such balance thereof as may
remain after deducting any and all proper charges,
together with the accumulations on the said de-

posit, if any, according to the rule of this court,
and it is further

ORDERED that a true but uncertified copy of this
order be served upon the solicitor of claimant, Par-
amount Investment Corporation by complainant
within two days from the date hereof,

E. R. WALKER,
C.

Respectfully advised,

MA7A LEON BERRY,
V. C.
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Opinion.
(Filed September 12, 1927.)

IN CHANCERY OF NEW JERSEY.

On Bill to
Between Foreclose.
MERCHANTS AND TRADERS REALTY JOn Applica-
Co. INc,, : tion for
Complainant, \ Order of Dis-
tribution of
Rents Col-
lected by
Receiver.
61/209

and

MoSES STERN, et als.,
Defendants.

ISADORE B. GLUCKSMAN, Esq., for Complain-
ant;

SAUL NEMSER, Esq. for Claimant, Paramount
Tnvestment Corporation.

SYLLABUS.
1. Where lands covered by a mortgage are sold
for delinquent taxes during proceedings for the
toreclosure of that mortgage and in which proceed-
ings a receiver to collect the rents has been ap-
pointed by this Court, it is sufficient to entitle the
purchaser to his rights under Sec. 34 of the Tax
Sale Revision of 1918 if he notifies the receiver
and the tenants of his claim to such rights and un-
der such circumstances actual physical possession

is not necessary.

person not a defendant in the
affected by the decree.

9. The rights of a
foreclosure quit are not

ence with the pos

8. Ahy unauthorized interfer
tgaged premises

e
40 session of the receiver of the mor

§ o
O pinion.

, 0 O l 1 D Ll

3 . Claims of equitable rights superior to those of
1 - : ; ; E J W
\ 16' r}ecel\ er should be passed upon in the cause in
\' l : s Yot n N6 3

ich the receiver is appointed and not in an inde-
pendent action.

: 9. Under the provisions of Sec. 34 of the Ta
Sale Revision of 1918 : | -
e n.of 1918, a purchaser of lands at tax
sale for delinquent taxes acquires the right of a
= <

mortgagee i i
/1()1tgagee In possession but is also subject to his
responsibilities.

6. < 2 i i
= A mortgagee in possession is entitled to the
? ) S 3 e e} v g i3 :

: and profits of the mortgaged premises ; but, on
A ; bt e j ) 2
& C e;nptmn, must account therefor to the owner of
the fee. 7 i /
kv e. The fiut) of a mortgagee in possession is
) at of a provident owner.
BErry, V. C.

This is a bi

1818 a bill to foreclose a second mortgage, filed

June 26, 1926. A recei ‘ Ly
; =6, 1926. receiver to collect rents, etc. was
A » ’ /e M
.[;pomted on September 14, 1926. He took immed
1ate possessi i e s
n<]e F(;:SGSMOH of the mortgaged premises, an apart-

nt e Te | ‘
3l 1ouse, and collected the rents until foreclos

"€ §a i 571
e C( e on‘ June 7, 1927, amounting to $2,785.71
{]f th,()tt‘mplaman‘r) purchased the mortgaged premises
o | : < - DR
it at sale at a sum which left a deficiency of over
$15,000 on his decree. The clai
Mg ree. 1e claimant, Paramount
e s 1 ent Corporation, on October 28, 1926, pur
‘hased t i * i 4 ok
deijn the mortgaged premises at a tax sale for
o 34(]11};3111t taxes for 1925 in the amount of
inn ,theJE ke T}(:e certificate of tax sale was recorded

‘ ssex County ister’ ‘ .
25 Jeo Jounty Register’s Office on November

y Ld / i
= ﬂ']@qe’f( 1 on that day the receiver was notified

se facts and of the tax purchaser’s claim to
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the rents from the date of the recording of the cer-
tificate until redemption, but that no action would
be taken to interfere with the receiver’s possession
under the order of the Court. The tax purchaser
also notified the tenants of its claim to be entitled
to receive the rents and directed them to pay the
rents to the receiver in order that there might be
no confusion.

The receiver immediately acknowledged receipt
of the letter addressed to him, stating that the
rents collected would be deposited in his account
as receiver subject to the Court’s order and that
when his account was filed the tax purchaser would
be notified so that the rights of the various parties
in interest could be determined.

Pursuant to this arrangement the receiver col-
lected the rents, as above stated, and made dis-
bursements for water rents amounting to $246.86
and for incidentals amounting to $18.60. The bal-
ance of the rents collected, less the receiver’s fee
allowed by the Court, have been paid into Court
pending the disposition of the claims of the com-
plainant and the Paramount Investment Corpora-
tion. During the period of the receivership, taxes
amounting to over $1500. accrued but were not
paid. Interest amounting to $2600. also acerued
on a prior mortgage. There was also some insur-
ance cost during this period but the amount is not
stated. The amount paid into court by the receiver
would show a deficit of some $1600. after the taxes
and other operating expenses of the apartment
house were paid for the period of the receivership.
The Paramount Investment Corporation claims a
portion of the funds deposited in court, amounting
to $684.53, representing rents collected after No-
vember 29, 1926 the complainant claims that this

9
Opinion.

balance should be applied first, to the payvment of
taxed costs amounting to $460.86, and S(;.(-ond to
the deficiency on complainant’s decree. 5ol
In support of complainant’s claim it is alleged
that the tax purchaser has no right to the 1‘8?1(’8
collected by the receiver after the fBC()I‘dinO‘/Of 'th;z
certificate of tax sale because he did not enT:er into
actual possession and cites in support of this claim
the unreported cases of Cohn v. Simon, et als, and
Cohg v. Schrader, et al., at the November Telim of
the Supreme Court in 1921 (Docket No. 607) in
\\"hi(*h a per curiam opinion was rendered bv Tus-
tices Swayze, Black and Katzenbach. i ’
: (')n behalf of Paramount Investment Corporation
It is claimed that it was impossible for it to take
flctual possession of the premises without condemn:
ing the court’s order appointing the ]'(’(?ei\’(%l" ahd
that under the circumstances it did all that it was
necessary for it to do to assert its rights. |
; I am convinced that this claim on behalf of the
“aramount  Investment Corporation is well
foun.ded, that it could not interfere with the ]‘)6S-
session of the receiver without an order of fhis
court, and that what was done was, under the (u
cu.mstances, the proper practice. The only thihg‘
ﬂ.us claimant could have done other than '\\'11;an it
did do, was to have applied to this court to dN
possess.the receiver and put the tax purcha/sef .1311
possession. This it chose not to do, resting upoﬁ
the understanding with the receiver as evi?lehéed
1):3" the ‘com"espondence between them, that 1he
rights of the respective claimants to the fund oould
136 d.etel:mi,ned by the court upon the ﬁ]ing‘ of the
2‘6(:1811)‘0?; :i,)iicc;ovm:]t. The Paramount Investment
4 po 1 \as‘ not a defendant to this fore-
closure suit and its rights could not be affected by
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any decree made therein (Zeiter v. Bowman, 6 Bar-
bour Ch. (N. Y.) 133) ; and any interference with
the possession of the receiver, who was an officer
of the court, would have been a contempt of court
and punishable as such. Noe v. Gibson, 7 Paige
Ch. (N. Y.) 513. Claims of equitable rights su-
perior to those of the receiver should be passed
upon in the cause in which the receiver is ap-
pointed and not. in an independent action. Parker
v. Parker, 8 Paige Ch. 388. It was perfectly proper,
therefore, for the Paramount Investment Corpora-
tion, after giving notice of its rights both to th'e
tenants and to the receiver, to await the determi-
nation of those rights by the court upon the filing
of the receiver’s account.

In my judgment, therefore, the Paramount In-
vestment Corporation is now entitled to whatever
rights it would have had if actual possession had
been taken. It remains to be determined what
those rights are in view of the provisions of Sec-
tion 34 of the Tax Sale Revision Act of 1918 (P. L.
1918, p. 892, Sec. 34).

In Anson v. Elwood, 76 N. J. L. 56, the Court
held that the tax purchaser in possession was en-
titled to the rents and profits without liability to
account to the owner therefor on redemption. In
that case the Court had under consideration the
provisions of Section 56 of the Tax Act of 1903 rmd
it was held that the rights of a tax purchaser I
possession differ from those of a mortgagee in pos-
session in that the latter is required to account t0
the owner for the rents collected and must apply
on the mortgage debt the surplus of rents over
and above taxes and other expenses, while the for-
mer is not. That undoubtedly was the law 1111(1@1‘
the 1903 tax act. In Rogers v. Cressman, 98 N. J.

21
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Eq. 209, in commenting on the rights and liabili-
ties of a tax purchaser in possession under the
1903 act, I suggested that he was obliged to pay
subsequent taxes and municipal liens in considera-
tion of his right of occupaney of the premises and
his right to the rents and profits. Under that act
he was not entitled on redemption, to reimburse-
ment for subsequent taxes and municipal liens paid
by him. Under the 1918 act, however, on redemp-
tion he is entitled to a reimbursement for those
expenditures. A fortiori, then, a purchaser at a
tax sale in possession should now pay taxes and
other municipal liens aceruing during such posses-
sion. His rights under the 1918 act are those of
a mortgagee in possession. Cohn v. Simon and
Cohn v. Schrader, supra. In those cases the Su-
preme Court, referring to Section 34 of the Tax
Sale Revision of 1918, said:

“We think the intent of the statute was to
enable the purchaser of a tax title upon record-
ing his certificate to acquire the right of a
mortgagee in possession, but in this respect
the statute was not self-executory and the pur-
chaser of the tax title might, if he chose, avoid
the responsibility of the mortgagee in posses-
sion (Ttalics mine).

This interpretation of Section 34 of the 1918 Tax
Act indicates that the rule laid down in Anson v.
Elwood, supra, is not now applicable. The opinion
of the three Justices of the Supreme Court who
sat in the Cohn cases is entitled to the highest re-
Spect and it is in conformity with my idea of equity
as it should be applied in the case sub judice.

The rights of a mortgagee in possession are to
collect the rents and profits; his responsibilities in-
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clude a liability to account for those rents and
profits on redemption. Stewart V. Fairch.ild, 91
N. J.Eq. 86 (E. & A.). It has been well said that
the duties of a mortgagee in possession are those of
a provident owner. Thomas on Mortgages, page
79. Applying this rule to the present case, .the
claimant, Paramount Tnvestment Corporation,
would not be entitled to receive anything, as the
amount of unpaid taxes accruing during the period
in which it was entitled to possession, far excee.ds
the amount collected by the receiver. T will advise

a decree accordingly.

Decided August 24, 1927.
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Agreed State of Facts.

IN CHANCERY OF NEW JERSEY.

Jetween
MErcHANTS & TrRADERS REALTY CoO.,
INc¢., a corporation,

Complainant, |\ 61-209
and

Mosus STERN, et als.,
Defendants.

Complainant, second mortgagee, filed a bill to
foreclose its mortgage on June 26, 1926, naming
as defendants, Moses Stern and J. Jacob Wacker,
owners of the property, Dora Stern and Emma
Wacker, their respective wives and Samuel D.
Lewin, third mortgagee. On September 14, 1926,
an order was entered appointing John A. Bern-
hard, Esq., receiver, “with power to collect the
rents, issues and profits of the premises described in
the petition and with such other powers as may be
required in the premises until the further order of
this court”. Thereupon the receiver took active
charge of the premises and collected the rents.

On October 28, 1926, a tax certificate in the
amount of $1341.71 was issued by the City of East
Orange to the Paramount Investment Corporation
of Jersey City, the purchaser of the said premises
under a sale for the non-payment of taxes for the
vear 1925. The said certificate was on November
29, 1926, recorded in the office of the Register of
Essex County in Book B 59 of mortgages on page
560 et seq. On the same day the purchaser under
the tax sale, viz. Paramount Investment Corpora-
tion, wrote a letter to John A. Bernhard, Receiver,
as follows:
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“John A. Bernhard, Esq.,
Prudential Bldg.,
Newark, N. J.

Dear Sir:

This corporation is informed.that you az:
the receiver of rents from premises knovgl (J
251 and 261 Main Street, East Orange, t. &
in a suit of foreclosure wherein Me.rchail snd
Traders Realty Company is complainant a
Moses Stein, et al. are the defendan’.cs. 3

Beg to advise you thatr these premlsez ‘;% j
sold to this company on October 20th, 1 d..thm}tf
the Collector of Taxes of East. Orange an n<t g
under the statute we are entitled ‘to the rs e]»l
from these premises until redemption has be

is pr i red we
made and unless this property 18 redeen

will have to go into court and ask that the

rents be turned over to us. <

We have written the tenants alread;y th:.(f)
the rents be turned over to you as re(.zelve?e;e
as not to confuse the tenants and inter

with the order of the court.

r Y urn mail.
Trusting to hear from you by retu

we remain
Very truly yours,

A Al N
PARAMOUNT INVESTMENT C'ORPORATION,

By TFREDERICK ATANASIO, 5
President.

25
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On December 1st, 1926, Mr. Bernhard, Receiver,
replied to the foregoing letter as follows :

“Paramount Investment Corporation,
Tube Concourse Building,

Jersey Clty, New Jersey,

Gentlemen :

I thank you for your letter of November
28th, 1926, with reference to the collection of
rents from properties at #251-261 Main
Street, East Orange, New J ersey, which prem-
ises you recently purchased at a tax sale. All
of the rents collected will be deposited in my
account as receiver and a detailed record made
so that when I make my final report to the
Court after the property has been sold under
foreclosure proceedings, and a sheriff’s deed ex-
ecuted and delivered to the new owner, you
may put in a claim if yvou desire to do so. The
foreclosure is now proceeding according to law
and T assume that the matter should be finally
closed within a couple of months.

I'will notify you just as soon as the accounts
have been filed so that you may appear in court
when it comes up for the determination of the
court.

Thanking you for your courtesy in this mat-
ter, T remain,

Yours very truly,

JOHN A. BERNHARD.”

On April 6, 1927 a final decree was entered in
the cause. On June 7 , 1927 the premises were sold
by the sheriff at public sale at a price of $10,000,
the complainant buying in the property at that
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price. According to the master’s report filed in the
cause there was due the complainant the sum of
825 817.19 as of the date of the said report, Feb-
ruary 4, 1927. Hence complainant suffered a de-
ficiency under the sale in excess of $15,000.

The Paramount Investment Corporation never
applied to this court to be admitted as a party to
the within cause, but it was served with a copy of
the receiver’s rule to show cause for filing receiver’s
final account and it put in an appearance on the
return day of the said rule in order to assert its
claim to the funds in the receiver’s hands. The
receiver filed his accounting and was discharged
on July 19, 1927, the money in his hands being
turned over to this court. During the period of
his stewardship the receiver made disbursements
only for water rents amounting to $246.86 and for
incidentals amounting in all to $18.60. In the in-
terim the following eXpenses acerued but were not
paid by the receiver: taxes for 1926 (314 months)
$519.75 ; taxes for 1927 (61, months) $1024.83 ; in-
terest on huilding and loan mortgages $2600 ; and
insurance, cost unknown. Tor the period of the
receivership the premises in question ran under a
deficit of more than $1600, exclusive of the cost of

insurance and interest charges on unpaid taxes.

The premises were redeemed from the tax sale on
August 1, 1927.

To the balance of the funds collected by the re
ceiver, after deducting therefrom his allowance and
expenses, there are now the following claims:
Solicitor for complainant claims complainant’s
costs, taxed by this court at $460.68, before any
moneys are paid out to any other claimant. The
Paramount Tnvestment Clorporation claims the bal:
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;]lllze (:il?li r unds tur.ned into court by the receiver
bﬂlan/(‘ : 1; ‘d,l.na‘nt claims that so much of the sa,i(i
pmﬁ]en’t (Osf ltna'y be required, be applied first to the
un,aer i Sazlm co;ts and secondly to its deficiency
poration ¢l e he Paramount Investment Cor-

1 claims the balance of the funds turned

into court by the recei
: AT eceiver le )
prior to December 1, 1926. sl )

(al471)




Arthur 'W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

On Bill, etc.

Appeal of
MEerRcHANTS & TRADERS REALTY Claimant-
Co., Inc, a corporation, Appellant,

Complainant-Respondent, \ Paramount

Investment

Corporation,

Mosrs Sterw, et als., from the
Defendants-Appelfla-nts. Court of
Chancery.

Between

and

BRIEF FOR COMPLAINANT-RESPONDENT.

Statement of the Case.

Complainant, second mortgagee, filed a bill to
foreclose its mortgage on June 26, 1926, naming
as defendants Moses Stern and J. J acob Wacker,
owners of the property; Dora Stern and Emma
Wac'ker, their respective wives, and Samuel D.
Lewin, third mortgagee. On September 14, 1926,
an order was entered appointing John A. Bern-
hard, Esq., Receiver, ‘“with power to collect the
rents, issues and profits of the premises de-
seribed in the petition and with such other
Powers as may be required in the premises until
the further order of this Court.” Thereupon

the receiver took active charge of the premises
and collected the rents.

On October 28, 1926, a tax certificate in the
amount of $1,341.71 was issued by the City of
FEast .Orange to the Paramount Investment Cor-
Poration of Jersey City, the purchaser of the
sald premises under a sale for the non-payment
of taxes for the year 1925. The said certificate

Was on November 29, 1926, recorded in the office
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of the Register of Essex County in Book B 59
of Mortgages on page 560, et seq. On the same
day the purchaser under the tax sale, viz., Para-
mount Investment Corporation, wrote a letter to
John A. Bernhard, Receiver, as follows:

John A. Bernhard, Esq.,
Prudential Bldg.,
Newark, N. J.

Dear Sir:

This corporation is informed that you are
the receiver of rents from premises known
as 251 and 261 Main Street, East Orange,
N. J. in a suit of foreclosure wherein Mer-
chants & Traders Realty Company is com-
plainant and Moses Stein ef al are the

~ defendants. ;

Beg to advise you that these premises
were sold to this company on October 20th,
1926 by the Collector of Taxes of East Or-
ange and that under the statute we are en-
titled to the rents from these premises until
redemption has been made and unless this
property is redeemed we will have to go into
court and ask that the rents be turned over
to us.

We have written the tenants already 'ghat
the rents be turned over to you as receiver
<0 as not to confuse the tenants and inter-
fere with the order of the court. ;

Trusting to hear from you by return mail,
we remain

Very truly yours,

PARAMOUNT INVESTMENT
CORPORATION

By FREDERICK ATANASIO
President.
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On December 1, 1926, Mr. Bernhard, Receiver,
replied to the foregoing letter as follows:

Paramount Investment Corporation,

Tube Concourse Building,

Jersey City, New Jersey.

Grentlemen :

‘ I thank you for your letter of November
28th, 1926, with reference to the collection of
rents from properties at #251-261 Main
Street, Fast Orange, New Jersey, which
premises you recently purchased at a tax
sale. All of the rents collected will be de-
posited in my account as receiver and a de-
tailed record made so that when I make my
final report to the Court after the property
has been sold under foreclosure proceedings,
and a sheriff’s deed executed and delivered
to the new owner, you may put in a claim if
you desire to do so. The foreclosure is now
proceeding according to law and I assume
that the matter should be finally closed with-
In a couple of months.

I will notify you just as soon as the ac-
counts have been filed so that you may ap-
pear in court when it comes up for the de-
ten‘mnatjon of the court.

Thanking you for your courtesy in this
matter, I remain,

Yours very truly,
JOHN A. BERNHARD.

thon April 6, 1927, a final decree was entered in

€ cause. On June 7, 1927, the premises were
sold by the sheriff at public sale at a price of
$10,000, th.e complainant buying in the property
g’; ghfflt price. According to the master’s report
the n the. cause there was due the complainant

€ sum of $25,817.19 as of the date of the said
report, February 4, 1927. Hence complainant

suffered g deficicicy il 4 »
$15,000. ncy under the sale in excess of

l‘?e Param.ount Investment Corporation never
applied to this Court to be admitted as a party
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to the within cause, but it was served with a copy
of the receiver’s rule to show cause for filing
receiver’s final account and it put in an appear-
ance on the return day of the said rule in order
to assert its claim to the funds in the receiver’s
hands. The receiver filed his accounting and
was discharged on July 19, 1927, the money in
his hands being turned over to this Court. Dur-
ing the period of his stewardship the receiver
made disbursements only for water rents
amounting to $246.86 and for incidentals amount-
ing in all to $18.60. In the interim the following
expenses accrued but were not paid by the re-
ceiver: Taxes for 1926 (3%2 months), $519.75;
taxes for 1927 (614 months), $1,024.83; interest
on building and loan mortgage, $2,600; and insur-
ance, cost unknown. For the period of the re-
ceivership the premises in question ran under a
deficit of more than $1,600, exclusive of the cost
of insurance and interest charges on unpaid
taxes. The tax certificate issued to Paramount
Investment Corporation was redeemed by the
holder of the fee on August 1, 1927.

To the balance of the funds collected by the
receiver, after deducting therefrom his allow-
ance and expenses, there are now the following
claims: Solicitor for complainant claims com-
plainant’s costs, taxed by this Court at $460.68,
before any moneys are paid out to any other
claimant. The Paramount Investment Corpora-
tion claims the balance of the funds turned into

court by the receiver less the rents collected

prior to December 1, 1926, amounting to $684.55.
The complainant claims that so much of the Sflld
balance as may be required should be applied
first to the payment of tax costs and the balance
to complainant.

0

POINT 1.

Under the present statute the status of a tax
sale purchaser in possession is that of a mort-
gagee in possession; as such he must, on redemp-
tion, account to the true owner for all rents and

profits over and above proper charges and ex-
penses,

For the purpose of this argument let us take
.the case of a tax sale purchaser who, on record-
ing his certificate as provided by the statute, had
tz}ken actual possession of the property and had
hlmself collected the rents from the tenants.
Can such a person then retain those rents
alter redemption, as contended by the claimant

herein, or must he, as asserted by complainant,
turn same over to the holder of the fee?

Under the 1903 statute the right of the tax
purchaser in possession to the rents and profits

was absolute and it was so decided in the case

of Ansomn v. Elwood, 76 N. J. Law 56. Mr. Justice
Swayze, delivering the opinion of the Supreme
Court, said:
“The question to be decided, then, is
whether the purchaser of land at a tax sale
Is chargeable with the rents and profits as if
he were a mortgagee in possession.’’
According to the Court’s construction of the Tax
Act, the rights of the tax purchaser in possession
were hgld to be different from those of the mort-
sagee, In that the former did not have to account
to the owner for the mesne rents on redemption.
As to the liability of a mortgagee in possession
the Court of Krrors and Appeals in the case ol
k?’/‘ewa.frt V. I'avrchild-Balduwin Cos Il BN g
?i(‘); 11(;1&((3)1‘;11‘223((3 lthg rule ob.ta.ining in this State in
g lucid exposition:
““At common law, he could not be com-
belled to account to the mortgagor for the
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value of the profits taken by him. This was
a hardship upon the mortgagor and so a
court of equity will compel the mortgagee
to credit to the debt the profits received by
him. This was done upon the theory, always
obtaining in the Court of Chancery, that un-
{il the mortgagor has been foreclosed by de-
cree of and from the right to redeem, the
Inogtg'age, even after default, was a secur-
ity

The tax sale revision of 1918 effected a marked
change in the procedure for redemption. Under
the 1903 act an owner or mortgagee could re-
deem by paying to the purchaser or his legal rep-
resentative or assigns ‘‘the amount of purchase-
money shown on the certificate with twelve per
cent. interest thereon, together with such other
fees and expenses as may be incurred by the pur-
chaser under this act * * *”7 (Comp. St., P
5136). Under the 1918 act, redemption was con-

ditioned upon the payment of the sum paid at the
sale, with interest, together with expenses 1n-
curred by the purchaser ‘“and subsequent munict-

. 5 * 9
pal liens and nterest and costs thereon g i 4

Chapter 237, Laws of 1918, Sec. 43 (italics
ours). Under the 1903 act, therefore, the tax

sale purchaser was required to pay subsequent
municipal liens and could not be reimbursed for
such payment on redemption. In return for this
““yunjust enrichment’’ to the holder of the fee
the tax purchaser was, however, entitled under
the 1903 act to retain the rents and profits from
the land, Anson v. Elwood, supra.

““This would seem to indicate that it was
the idea of the legislature when the 1903 act
was adopted, that the purchaser was obliged
to pay the subsequent taxes while he had
possession of the land in consideration of
his right to occupy the same or to collect the
Eegts.” Rodgers v. Cressman, 98 N. J. .
20

/i

B converso when the Legislature in 1918 revised
the act and made redemption contingent upon
the further payment by the redemptioner to the
tax sale purchaser of the subsequent municipal
liens paid by the latter during the term of his

holding, did it not thereby intend that the pur-
ghaser should in return account to the redemp-
fioner for the rents and profits collected by the
purchaser during his term of holding? Such
was the view entertained by the learned Vice-
Chancellor upon the hearing.

The 1918 statute is silent as to the liability of
the tax sale purchaser to account to the holder
o.f the fee for the rents and profits on redemp-
fion and in view of this fact claimant contends
that it was the intent of the Legislature that no
:quch liability should attach to the purchaser, as
1t \.v0111d otherwise have expressly included such
a hability in the act. The error of such ratio-
"“k‘lt.lOl.l 1s evident, for it presumes a legislative
omniscience such as would make our entire judi-
(‘lal. S:Vstem unnecessary. It is, of course, tsueh
omissions as these that make judicial interpre-
.mhon ol legislative intent essential. And courts
' construing legislative enactments have always
gone behind the wording of statutes in order to
]probe the true meaning and intent of the legis-
1{1t()1“§ and have given laws a liberal interpreta-
lon 111_0"1'(1@1‘ to give effect to the spirit of those
:i"‘f’s- If now it be asked what the spirit of the
'E:(\ltg?lle) ("1701); lb, it must be answered %n the l_ighlz
lat the Legislature could not have intended to
i’:“’t@hﬂ- tax sale purchaser all the rents and profits
% 0; y other conclu-
’(‘}“”1} “'011'](1 deprive the holder of the fee of all
W':“l’?“?h‘ts of the property and at the same time
Yould saddle him with the extra burden of pay-
Ing taxes during the period for which he was so
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deprived. That the Legislature should interllfd
such a posture of affairs is too p1."ep'osterous 0
merit credibility. We think that it is far m?re
probable that the Legislature intended tf)‘gnffe
the tax purchaser nothing more than the rlghfc (t)
hold the rents as security for th.e repayment o
what was due him upon redemption.

As a matter of fact, the same judge (S\Yayzegl,
who rendered the decision in A?@son v. Elwogo‘%,
supra, in which the interpretation of the l..:rh«t
act gave the tax sale purehas.er an absolute rI]f i
{o the rents, sat in with Justices Black ayd | d,l,
zenbach in the cases of Cohn v. Shrader, etr a,
and Cohn v. Simon, et als., at the November (158171)11
of the Supreme Court in 1921 (dock.et No.. ;
when the following opinion was dehver.ed. ;

““In other words, we think the intent o

the statute (1918 Tax Sale Remsmn.z1 wzlxlb é;;
‘enable the purchaser of the ta.Xv tlt he ri%ht
recording his certificate to acquire the .
of a mortgagee In possession, ]E)ut mutorv
respect the statute was not sc?li eX(?S'hL .
and the purchaser of the tax j;"ltle t{mo i
he chose, avoid the responsibility of a I;laqu
gagee in possession.””  (The alzove ortke .
Svere tried together and were not rep y

but a certified copy of the op;l.rnorb }Wz;scpsl?(t)lf
by complainant’s solicitor to } 1ce—d 1ai,n e
Berry and is among the records 1n U
case). :
Now it is evident from the above that thtz 'g;)(fd,
being familiar with the case of A..%sow, Ev.denmmaj
supra, desired to draw a clear line o e
tion between the 1903 Tax Sale Act anc i
Tax Sale Revision, insofar as the stath a(())l'di,l o
tax sale purchaser was concerned. t‘icute thz
to their interpretation of the (1918)' S aﬂ o
intent of the Legislature was to give alesgion.
chaser the status of a mortgagee 1m POSS
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In commenting upon the foregoing opinion,
Vice-Chancellor Berry remarked:

““This interpretation of section 34 of the
1918 Tax Act indicates that the rule laid
down in Anson v. Elwood, supra, is not now
applicable. The opinion of the three justices
of the Supreme Court who sat in the Cohn
cases is entitled to the highest respect, and
it is in conformity with my idea of equity
as it should be applied in the case sub
Judice” (8. C., p. 21, 1L. 31-38).

1l now we accept the conclusion that a tax sale
purchaser in possession acquires the rights of
a morfgagee in possession, it follows that the
claimant, having been, on redemption, reimbursed
for all hig outlays together with the statutory
allowance for interest and charges, is not now
entitled to any part of the rents collected by the
Receiver. Ag Vice-Chancellor Berry points out,
“the duties of a mortgagee in possession are
those of a provident owner, Thom. Mort. 79’
(3. €, pio) S 6-7).

The Court of Errors and Appeals in the very
recent case of Van Horn v. Huegel, 5 Adv. Rep.
1434, adopted the interpretation of the present

statute

: as formulated by the Supreme Court in
he

‘1 . .
Cohn cases, in the following language :

““As was said by the Supreme Court, in
the case of Cohn ». Simon, an unreported
opinion, at the November term, 1921, the in-
tent of the statute was to enable the pur-
chaser of the tax title, upon recording his

certificate, to acquire the right of a mort-
gagee 1 possession.’’
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POINT II.

The right to the rents and profits of property
purchased under a sale for delinquent taxes is
contingent on possession, and such possession, as
is contemplated under the law, was not taken by
the claimant, Paramount Investment Corpora-
tion.

This point was urged by complainant upon the
hearing of the within cause and while the learned
Vice-Chancellor accepted that part of it which
asserts that the right is contingent upon posses-
sion, he, however, held that under the facts in
1he case the claimant was, in the eyes of the law,
in possession. Since the appellant now urges
that the right to the rents is not contingent upon
possession, but at the same time argues that it
was in possession, we feel that it is our duty to
restate here our former position, which we do
with all due deference to the findings of Vice-

( ‘hancellor Berry.

And first as to whether claimant actually was
in possession. It appears that claimant, after
buying in the property and recording its certifi-
cate, learned that a receiver was collecting rents
under a decree of the Court of Chancery. There-
upon the claimant wrote to the receiver a letter,
a copy of which appears in the State of the Casc
on page 24. This letter, it appears, does not con-
tain any demand that the receiver step aside
and permit the claimant to collect rents, nor does
it demand that the receiver turn over the rents
to the Paramount Investment Corporation after
collection. The letter is merely informative n
nature and contains no demands whatsoever. It
does make the statement ‘‘that under the statute
we are entitled to the rents from these premisc?s
until redemption has been made and unless this
property is redeemed we will have to g0 into
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court and ask that the rents be turned over to
us.”” To this letter the receiver responded that
the rents would later be turned into court, where-
upon the claimant could submit its claim.

Do these letters give the tax sale purchaser
that possession which the statute contemplates?
It.is undeniable that the possession of the re-
cerver was legal and plenary. The letters, as we
understand them, do not contest the right of
that possession, nor do they set up any right
n the claimant in derogation of the right of
possession of the receiver. In fact, it seems
to us, the lefter of the claimant recognizes the
possession of the receiver and acquiesces in the
ful! and undisturbed right of his possession. The
claimant contends that ‘it was impossible for it
to take actual possession of the premises without
co?ltemning the Court’s order appointing the re-
cever, and that under the circumstances it did
fxll (l’}:\t, it was necessary for it to do to assert
its rights.””  And the learned Vice-Chancellor
approved {his claim on the theory that the only
alt'el:native was an application to dispossess the
receiver and put the tax purchaser in possession,
which procedure was unnecessary in view of the
inderstanding with the receiver as evidenced by
the correspondence above referred to. We hesi-
fate to aceept the eonclusions of the Viee-Chan-
cellor on this score and we suggest that two
courses were open to the claimant. It could
1}2{V(3 applied to be admitted as a party to the
loreclosure suit on the basis of its interest in
the 1,'.0111,5 of the premises and in order that the
‘l>en.ellt,s of the receivership might be extended
moits behalf.  Such a procedure required little
111(111:;) 1an;ll (;ii;)y“ E:ddt;w f)aiihtre i)_l' thq claimzznt to
rights un(lerlthe 1'ece(?ir\r’let1f311;#s ¢ \\.fa}ver 0¥ e

ship. Or the claimant
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could have adopted the course suggested by the
Vice-Chancellor, viz. to apply to the Court to
dispossess the receiver and put the tax pur-
chaser in possession, if it desired to set up its
right, not under the receiver, but in derogation
to him. The Vice-Chancellor held that the latter
course was not necessary, but that it was proper
for the claimant to follow the procedure which it
did, as its rights could not be affected by any
decree made in the foreclosure suit to which it
was not a party and in view of the further fact
that it set up equitable rights superior to those
of the receiver. We maintain, however, that if
claimant desired to set up superior rights to thg
receiver.it was its duty to contest the right of
the receiver to possession at once and to apply
for an order to dispossess the receiver. If the
claimant had done this it would have put t}w
complainant on notice that rights superior to its
own were asserted and complainant would have
then been in a position to redeem at once. But
since the claimant failed to exercise its right to
possession, the complainant was warranted in as-
suming that the claimant was waiving such rlght:
Having been lulled into inaction by the failure of
claimant to assert its right, complainant would
now be prejudiced if such right could ].oe as-
serted at this late date. Under these circum-
stances we reiterate that the claimant has' not es-
tablished its claim that it was in possession.

The following dicta of the Court of Krrors and
Appeals from the case of Van Hom'v. H?Zt‘e,(/elf
supra, sheds some light on the question of h,‘? b
far the tax sale purchaser must go to establish
the fact of possession:

““In the case of an apartment house, SH_(*h
as is involved in this case, this can be easily
done by asserting a right to the possessiol
on the mpremises and giving the tenants no-
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tice of that fact, with a statement that he
has bought the property at a tax sale, and
recorded the certificate in compliance with
the statute, and that he demands the rents
of the premises, thus laying a foundation for
a right to recover the rents in an appropri-
ate action under the statute”’

Claimant contends, however, that its right to
the rents is not contingent upon possession, but
exists independently of actual possession. To
this contention we answer by way of quoting
from the decision of the Supreme Court in the
Coln cases, supra:

“This case involves the construction of
the Tax Aect of 1918, Chapter 237, Section
34. Cohn had bought two tracts of land at a
sale for taxes and had recorded his certifi-
cate as the statute provides, but did not take
possession * * * Thereupon Cohn, the
purchaser of the tax title, brought these suits
to recover the rents and profits and the ques-
tion is whether the statute enables him to
recover them. We think it does not * * *
Tl’le r.ip;ht the purchaser has under the tax
title is to immediate possession, and evi-
dently it is required that he should take this
Possession in order to have the right which
the statute thereupon would give him.”’

Claimant, in support of its contention that the
_8'ht to rents is not contingent upon possession,
cites in his brief as authorities the cases of
Arnson V. Elwood, supra, and Baldauf v. Mann, 86
N'- J. Law 406. Tn the Anson case this question
did not arise, as the tax purchaser went into
actual physical possession and collected the rent,
which the holder of the fee thereafter sued to
recover. In the Baldauf case, Mr. Justice Parker
bointed out that the tax sale purchaser had
serveq upon the delinquent owner a letter de-
manding the rent and had also served upon the
tenant 5 warning not to attorn to the delinquent

Tl
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owner. In the Court’s opinion these facts con-
stituted an actual possession by the tax sale pur-
chaser such as entitled him to a recovery of the
rents under the statute. The facts in that case,
far from supporting the claimant’s contention
herein, directly rebut that contention, for in the
instant case not only was there no demand upon
the receiver for the rents, but the tenants were
even advised by the claimant to turn over their
rents to the receiver. An estoppel, or at legst
an acquiescence, is the only interpretation w}.uch
is inferable from the claimant’s course of action.

Lastly, the claimant contends in its brief th.at
the “‘proviso in the 1926 Act manifests a legis-
lative intent that the holder of a tax lien be en-
titled to the rents even though out of possession
and the owner actually in possession.”” The
amendment of 1926 is as follows:

“‘ Provided, however, that the purchaser at
tax sale of a dwelling house occupied by the
delinquent owner shall not be entitled to col-
lect rents for such part of the dwelling house
as shall be occupied by the delinquent or his
immediate family until after the expiration
of two years from the date of record of the
certificate of sale.”’ (Italics ours.)

(‘omplainant’s interpretation of this a.menfi-
ment is that it merely creates an exemptlon m
favor of a delinquent owner who makes his home
in the premises in question. At any rate the
amendment in nowise affects the issue sub judice
as it applies only to dwelling houses, whereas the
premises in question consist only of three onei
story brick buildings containing tfan stores an(
no apartments. Iinally the question of posses-
sion as it affects the right to retain rents 1s 11l
no way involved in the amendment.

15

POINT III.

A receiver having been appointed to protect
the interests of the parties to the suit and claim-
ant having knowledge of the receivership, it was
charged with the duty of applying to the Court
either to be admitted as a party, in order to have
the receivership extended in its behalf, or to dis-
possess the receiver and put the claimant in
possession; claimant’s failure to do either of

these things now estops it from proving its claim
to the rents.

This point has been touched on previously in
this brief, bhut some additional comment may be
leeessary to elucidate complainant’s position. It
18 a well-established* rule in this state, that

“When a receiver is appointed in a suit
he is appointed for the benefit of such of the
parties in that suit as it shall afterwards
appear were enfitled to the fund in contro-
versy, but not for the benefit of strangers
to the suit.”’

_The above principle was propounded by Vice-
Chancellor Pitney, in the case of N. J. Title Guar-
untee & Trust Co. v. Cone & Co., 64 N. J. Eq. 45.
Now, then, if it wag the intention of claimant to
assert its claim under the receivership, it was
charged with knowledge of its rights under the
law and it was under a duty to apply to the
(‘oulrt to have the receivership extended in its be-
half. Failing in this, claimant cannot now claim
under the receiver hecause of its status as a

stranger to the suit in which the receiver was
appointed,

On the other hand if claimant purposely neg-
ted to have the receivership extended in its

lec
’Lh?“, because it relied on the claim that it had
) - ¢ 1 3 . 3

Hl”ltd]ﬂe rights which were superior to those of
He Tecever and hecause it intended to assert
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such superior rights, it was under a duty to ap-
ply to the Court to dispossess the receiver and
to place the claimant in possession. It became
the duty of claimant in such an event to assert
its right at once. The claimant was not war-
ranted in merely apprizing the receiver of its
claim nor in contenting itself with the reply of
the receiver that the rents would be turned into
court, at which time the Paramount Investment
Corporation could enter its claim. The receiver
had no authority to adjudicate the claim of the
Paramount Investment Corporation. Neither did
he owe claimant any duty to explain to it what
its rights in the premises were. And under the
order of the Court the receiver was not vested
with any power to deal with claimants asserting
rights superior to his, nor did he have any
authority to speak for the Court as to alleged
superior rights. If, therefore, it was the duty of
the claimant to apply to the Court at once for
an order to dispossess the receiver and to place
it in possession and if, instead of so doing, it
chose to follow the suggestion of the receiver,
it did so at its peril. And if, in so doing, the
claimant lost any rights that it might have had,
it alone is responsible and must suffer the loss
therefor.

That it was the duty of the claimant to apply
to the Court at once for an order of disposses-
sion, if it intended to set up superior equitable
rights, instead of waiting until the receiver
turned over the rents and was discharged, seems
clear from the position of the parties. If the
claimant had adopted such a procedure ab nitio
it would have served as notice to the complain-
ant that conflicting rights were being asserted.
Complainant would then have been in a position
to redeem the property in order to avoid the
possibility of a great loss of rents, which it had

£ L7

reason to believe might redound to its own loss.
But claimant, having failed to set up its claim,
thereby lulled complainant into a frame of mind
where the latter had no reason to apprehend
that the former intended to contest the rights of
__those who would benefit under the receivership.
[n this posture of affairs the delay of claimant
would seriously prejudice the rights of complain-
ant, unless the Court stepped in and ruled that
claimant was estopped from asserting its claim

at this late date because of its laches in the
premises.

POINT 1V.

.C.iomplaina,nt prosecuted its suit with proper
diligence and is not guilty of laches.

Q]aimant charges that complainant has been
mﬂlt}’ of laches and seeks to support this charge
!)y ﬁ'lﬁng the facts that the foreclosure suit was
mstituted in June, 1926, that complainant should
have known that taxes were in arrears, but
nevertheless it permitted the premises to be sold
at public tax sale and that it did not redeem until
".\u‘(""u?t 1, 1927. A resume of complainant’s ac-
tv”"“s 10 this cause will, we believe, be a sufficient
refutation of claimant’s charge.

Complainant instituted its foreclosure suit on
June 26, .1926, and thereafter filed its petition for
1ll(l)(; .aDDOmtrr.lent of a receiver. On September 7,
726, it applied for and had entered an order to

shov s .
l(}\\; cause why a receiver should not be ap-
JOINg , oy
| 1ln ed. On September 14, 1926, an order was
(X]l \l'l YT r n . . . 8
ered by the Court appointing the receiver. On

()fétol)‘er 15, 1926, a decree pro confesso and order
ol 1'e'lie¥'ence were entered. On November 4, 1926
the so.ll(‘_ifor of complainant filed his affidavit h;
compliance with Rule 144 of the Court of Chan-
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. On December 14, 1926, an order was
Ziﬁred to admit additional parties defendant. On
February 4, 1927, the Master’s report was ﬁl'ed.
On April 5, 1927, a final decree was ?ntexed.
Thereafter the property was duly adverjcls?d f(;r
public sale and on June 7, 1927, the sheriff’s sale
took place.

As to the charge that complainant took no
steps to avert the tax salfa or to ?edeem mgr%
promptly, complainant denies that it was ul}mel)
any obligation to do either of these things. ) m.
receiver was on duty more than a month 1)1}01'
to the time of the tax sale and was collecting
rents. Why should complainant have begn
obliged to make the necessary outlay of cas'h“to
pay the delinquent taxes or to buy.f 111.1111.(101 " 1‘(;
tax sale? There were other p..art%es n 1nte1esr
in the suit, whose liens were Junior to that 0.1;
complainant, and the latter hf),d a right to _expe]({.,)—
that they would protect their interests by 1S1;n_
sequently taking over the p.roper.ty. Comp a.ro_
ant’s only interest during this per.lod was to .pﬂ ;
tect its lien and neither the requirements Otd': 1€
law nor considerations of personal aggran u,f-
ment made it incumbent upon compl.a,mant f,O
avoid the tax sale or to buy in under it. As ‘/0
the failure of complainant to make earlier re-

i i hich
demption, two considerations were present w

rendered such action unnecessary a,pd lnadVl:
-able. In the first place complainant (.11d not kno :
that it would be compelled to buy 1n th(? p;OfE)e
erty in order to protect its mortgage untﬂ. ltlh(\
7, 1927, the date of the sheriff’s sale, and l'nﬁlvc;
absence of such knowledge ther-e Was,’ n(.)/r_li(T )ém
for redeeming, as the complainant’s 1111@1@0(;
could in nowise be served thereby. In the »Sml-
ond place, as has been pointeq out 2.1%)0&;1@;,‘ ;J(:he
plaihant was not chargeable with gotlce ,‘ 141 ‘1.1 -
Paramount Investment Corporation had anj

Title Guarantee & Trust Co. v. Cone & Co., supra.
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claim to the rents that it intended, or was able
to assert in court, as the complainant relied, and
had a right to rely, on the inaction of said claim-

ant as a waiver or estoppel of any rights, that
it might have had in the premises.

POINT V.

A comparison of the equities of the parties re.
veals that complainant was obliged to buy in the
property at foreclosure sale, suffering a loss of
approximately $16,000 thereunder, and was also
obliged to shoulder g deficit of some $1,900
under the receivership, whereas claimant has

been reimbursed for all his outlays and has come
out whole.

According to the Master’s report filed in the
cause, there was due the complainant the sum
of $25,817.19, as of the date of the said report,
I"ebruary 4, 1927. The premises in question
were sold at the foreclosure sale by the sheriff
for $10,000, the complainant buying in the prop-
erty at that price in order to protect its lien.
Complainant therefore suffered a deficiency
under the sale of approximately $16,000.

The anxiety of our courts to protect a mort-
gagee, who suffers g deficiency under a fore-
closure sale, is illustrated in the case of N. J

eJ .

“The premises were purchased by the sen-
lor mortgagee for less than enough to satisfy
his mortgage. HELD—that he was entitled,
as against the junior mortgagee, to have
funds derived from the receivership applied
to the deficiency, and the junior mortgagee
was not entitled to any priority as to such

fund hy securing the appointment.’’ (Sylla-
bus.) :
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It is complainant’s contention that it is in the
same preferred position as regards the claimant,
even if claimant’s rights had not been otherwise
forfeited. Claimant cannot be entitled in this
suit to any of the rents that may be required
to make up complainant’s deficiency under the
sale.

Claimant calls attention to that part of Vice-
Chancellor Berry’s opinion, which says:

““The claimant, Paramount Investment
Corporation, would not be entitled to receive
anything, as the amount of unpaid taxes,
aceruing during the period in which it was
entitled to possession, far exceeds the
amount collected by the receiver.”’

Claimant points out that there is error in this
comment, in that the state of facts discloses that
the amount of unpaid taxes during this period
was in fact less than the amount collected by the
receiver. An analysis of the Viee-Chancellor’s
opinion, however, makes clear the fact that the
Vice-Chancellor did not intend to confine his re-
mark to taxes alone, but intended to refer to all
those charges of maintenance which are set up
in the statement of facts (S. C., p. 26, 11. 18-26).

We have seen that a tax purchaser in posses-
sion collects the rents as security for his lien,
under the present statute. He may charge
against those rents not only moneys expended
by him in payment of taxes, but also any other
sums that may have been expended to properly
maintain the property. If there is any balance
left, over and above these proper charges, the
tax sale purchaser must turn over such balance
to the owner upon redemption. That is what the
learned Viee-Chancellor meant when he referred
to a mortgagee in possession as a provident
owner. From the statement of facts it appears
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that the charges in question which accrued, but
were not paid by the receiver, aggregated approx-
imately $4,150, whereas the rents turned into
court, less the receiver’s allowance, amounted to
only $2,220, leaving a deficit of more than $1,900.
This deficit will in the course of things be shoul-
dered by the complainant, who has redeemed. The
claimant, who upon redemption was reimbursed

for all his outlays including the statutory interest

and charges, asks that a large portion of these
rents be turned over to it. If this were done com-
blainant would not only suffer the deficit of
$1,900 which has already accrued, but also the
lurther deficit represented by such amount as
would be turned over to the claimant. It is in-
conceivable that the legislature should have in-
tended such a state of affairs.

We therefore submit that for the reasons here-

in stz'—l.tod the judgment of the Court below should
be affirmed, with costs.

Respectfully submitted,
, ISIDOR B. GLUCKSMAN,
Solicitor for Complainant-Respondent.

MicHABL S. PRECKER,
O Counsel with Complainant-Respondent.









