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MERCHANTS AND TRADERS REALTY 
Co. INC., 

Complainant-Respondent, 

vs. 

MOSES STERN, et als
)

Defendants. 

BRIEF FOR 

CLAIMANT-APPELLANT, 

PARAMOUNT INVESTMENT 

CORPORATION. 

State:ment of Case. 

The complainant-respondent instituted a foreclo­
sure suit in the Court of Chancery to foreclose a 

second n1ortgage, covering th� premises known as 
251-261 Main Street, East Orange, N. J. Pending
the foreclosure suit, a Receiver was appointed for
the collection of rents on the application of the com­
plainant. The Receiver collected the rents and was
discharged on July 19th, 1927, and deposited with
the Clerk in Chancery, the monies, in his hands, less
his fees and allowances made by the Court ( p. 12) .
The fund now on deposit with the Clerk in Chan­
cery, amounts to the sum of approximately Twenty­
two Hundred and Twenty-one Dollars and Fifty­
two Cents ( $2221.52) . This fund in court is claimed

by the complainant under a deficiency arising under

its mortgage foreclosure and by the claimant-appel­
lant, Para1nount Investment Corporation under a
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tax lien, the Param ount Investment Corporation 
having purchased the premises du ri ng t he month 
of October, 1926, at a Tax Sale held by the City 
of East Orange, while the Receiver was in posses-
sion of the premises. The entire controversy in-
volving the fund in the hands of the Clerk in Chan-
cery, was subn1itted to the learned Vice Chancellor 
upon an agreed State of Facts ( p . 23). The learned 
Vice Chancellor awarded the fund in court to the 
co1nplainant -respondent by order, dated October 
3rd, 1927 (p. 14) Opinion, page 16. 

This appeal presents for review to this Honorable 
Court, the lega l propriety of the learned Vice 
Chancellor's Order. The appellant contended in 
the Court below and now contends in this Honor-
able Court that by virtue of its tax lien, the fund in 
court consisting of rents collected by the Receiver 
should have been awarded to the appellant and not 
to the complainant -respondent. The appellant does 
not claim any of the rents that were collected by 
the Receiver prior t o the date of the recording of its 
tax certificate, viz ., November 29th, 1926, amount-
ing to SL"'{ :Hundred and Eighty -four Dollars and 
Fifty-three Cents ( $684.53 ). 

PO I N T I. 

Th e Chancello r sho uld h ave ordered 
that the r en t J;ll.Onies deposit e-d in t.he 
Court of Ch a nc e ry by th e Re ce iver be 
awarded to th e Claimant, Paramount 
Invest m ent Corporation . 

The appellant basis its claim to the fund in court, 
consisting of rents collected by the Receiver, dur-
ing the foreclosure suit, upon Section 34, Chapter 
237, of the Laws of 1918 as amended by Chapter 81 
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of th e Laws of 1926 t 
wording of this Sta~uia~::28. Under the plain 
recor dino· of its T C '. appellant upon the 

0 ax ertrficate 
prov ided for in the Statute w a~ a mortgage, as 
and profits unt1·1 d . as entitled to the rents re emption. th d 
not made until August 1st 1927 e re emption was 
appellant 's Tax Certificat' (p. 26, 1. 30). The 
ber 29th, 1926 (p. 23 l 3;)was recorded on Novem-
lows : ' · · The Act reads as fol-

"34. The purchaser Ina 
of sale in the office of tf r~cord the certificate 
the county where the 1a!d f ~rk or Register of 
of land, and thereu ies as a inortgage 
immediate possessiopon shall be entitled to the 
described in the cert1!-fi of tthe property sold and 
and profits thereof f~o: e, and to all the rents 
record until redem t. and after the date of 
county, or the Courft ion. T~e Register of the 
ister, shall index yh Clerk? if there is no Reg-
of mortg ages in :;ec certificate in his index 
owner ; as set u in tnan1e ot the delinquent 
also index the sfm . he certificate, and shall 
t o be kept in said e :t;-a separate block index~ 
lot number as sho: ?e, under the block and 
pr operty is described\ in the certificate, if the 
however that pu h y lot and block provided 
• ' c re aser at t l , ing house occupied b t ax ~a e of a dwell-
shall not be entitled £ he delinquent owner 
part of the dwellin O' h o collect rents for such 
by the delinquent o; htu.se as s~all be occupied 
after the expiration of~ immediate family until 
of record of the cert·fi wo years fro1n the date 
mine.) I cate of sale." ( Italics 

It would seem from th 
tute that the purch e clear wording of the Sta-

. . aser at a tax s l f 
cording of the certificate . . a e a ter the re-
rents and profits even th~u ish entitled to collect the 
goes in to possessio n. The g ri such purchaser never 
profits is not made c t. ght to the rents and 
right to possession i:: ,ingent upon possession. The 

eparate and distinct from the 
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fi One does not depeu d .rright to the rents and pro ts. 
upon the other. 

Anson vs. Elwood) 76 N. J. L. 56; 
Baldauf vs. J.l!l ann) 86 N. J. L. 460. 

the tax lienor was In Baldauf ·vs. Mann, supra, t · cit the lan d-
. a J'udO'men again.:, permitted to recover O d th th e-

1ord for rents collected by the landlor ' o~. ~avor 
ne had and received. Judgmen in 

ory of mo _Y . t the landlord was affirmed. of the tax henor aga1ns 
The court said in its opinion ( p. 462) ' . . 

"But it is argued th~1 i~ t~! 
0
~ ;; 

~:e~~r!a!':t:~~~1~\ecorde1 tys. ~h1;~~l!~g:f 
d th t this must be governe . . 

an a . . . g a personal serv ice. tho common law requ1r1n . th ner is 
w~ think that n? formal:i!:.~eii~s i~t~:ded to 
required exc~pt in casls The owner would 
cut off the right to re -~~m~otice that he owes 
s~e1n to be cf a!f :t ~:\ice of sale if they are 
his taxes an . t f the recording acts he 
unpaid, and by ;1r a~:o o charged with notice of 
would seem to e t'fi ate of sale as a mort-
the record of the ce: I c. ht of the purcha ser d the resulting rig . ) 
gage and t . the rents" (Italics mine. thereun er O • 

The court further said ( p. 463) : 
t· n 56 says th at "The acts itself, un~er.lsec /o the present the . 

under circ~msta~ces s1m:h:r r~nts for the ter m 
purchaser is ent1~led to t· Plainly it was 
of the sale or until red~mr n~o:~nt in s~~h case 
intended that 1 re~Is and the twelve per 
shou,ld lose bot , 'd taxes as well a,s 
cent. inter~st _on th; :e1~Jai It is n~ do-ubt tru e 
pay the principal t e f the act a tax purcha ser 
that under the terms o. his notice to rede em 
may abstain from serving . definite period as 
and collect . rents for an inn final redemptio n. 
well as his twelve per cen;. o better if the St a-
Possibly, it would have een 
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tute required the prompt service of a notice to 
redeem. But this , is· a matter for the legisla-
ture," ( Italics mine.) 

I t should be noted that in this case, Baldauf vs. 
J.Jf ann, the holder of the tax certificate was per-
mit ted to recover rents, although not in possession. 

The Statute under which the Paramount Invest-
. ment Corporation basis its claim was: an1ended by 
the laws of 1926, at page 128. This Statute went 
int o effect on March 23rd, 1926; the Para1nount In-
vestment Corporation acquired its lien by a tax sale 
held in October 1926 (p. 23, 1. 28), so that clearly 
the rights of the Paramount Investment Corpora-
tion depend upon the amendment passed in 1926. 
The 1926 Act amends the 1918 Act in only one par-
ticular, vfa, by adding on a proviso, viz : 

"Provided, however, that purchaser at tax 
sale of a dwelling house occupied by the de .. 
linq uent owner shall not be entitled to collect 
rents for such part of the dwelling house as 
shall be occupied by the delinquent or his in1-
n1ediate family until after the expiration of 
two years from the date of record of the cer-
tificate of sale." ( Italics mine). 

This proviso in the 1926 Act manifests a legisla-
tive intent that the holder of the tax lien be entitled 
to the rents even though out of possession and the 
owner actually in possession. 

If the Legislature intended that the holder of the 
tax lien must first obtain actual physical posses-
sion of the pren1ises before the tax lienor can col-
lect the rents, the Legislature would have undoubt-
edly said so in so many words, and undoubtedly 
would · have provided a method of procedure for ob-
taining the said possession. 

I t is therefore subn1itted that under the plain 
wording of the Statute, the appellant was entitled 

I 
I 

I I/ 

i 111 

I I 

/ I 

I I 

I I I 

I 
I 

I I 
I I 

I I I 

I, 

I I 
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. rd to the question of 
to the rents without rega ·n possessfon of th e 

th ppellant was 1 
whether e a . of the premises, or . t of possession 
premises or ou llant 's status was or was not, th at whether the appe 
of a inortgagee. 

POINT II. 

1 held tha t The Chancellor erroneo':!s :nvestmen t 
. t Paramoun., 

the Claiman ' h a• the tax sale , . s pure aser ,., 
Corporation a . hts of a mort ,gagee 

•red the rig . •i· had acqui_ b" t to the res ,pons1b1 1• in possession, su Jee 
ties of such mort ,gagee. 

• th learned Vic e . t this con cl us10n, e 
To arrive a 1 d the case of Anso n t· lly overru e Chancellor prac ica 56 where the court held 

v. Elwood) 76 N. J. L. page ' t'tled to the ren ts 
urchaser was en 1 

that the tax p. liability to account to the 
and profits, without t· and where the court 
owner therefor ?n redemp tio~, purchaser in poss es-

th r O'hts of a ax • 
held that e lo tgagee in possession , . f those of a mor h sion differ rom . . d to account to t e 

h l tter 1s req u1re . 
in that t e a d h'le the forme r is h ts collecte , w 1 
owner for t e ren v· Chancellor in deciding th at 
not. The learned ice . Anson, vs Elwoo d) . 

. 1 · d down in · d the doctrine as a1 d that the law ha 
1 nger the law an t 

sup ra) was no o 1918 Tax Sale Revision Ac ' 
been changed by the . t through the citatio n 

h . onclusion no '- . t · arrived at is c ·h ethod of syllog1s ic •t· but throug a m · of author1 ies, 1 . definitelv at var-d. t a cone us10n 
reasoning, lea ing o ovisions of the 1918 'l'ax 
iance with the express pr Hant now contend s 

. . Act The appe h t Sale Revision . . st1·11 the law, t a El od supra is 
that Anson vs. w~ifi~d or repealed by the 1918 
it has not been mo . 
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Tax Sale Act, and that under its doctrine the ap-
pellant was entitled to the rents collected by the 
Receiver, without any liability to account there-
fore, and that its status is not that of a mortgagee 
in possession, but at the n1ost a Tax Purchaser in 
possession with no responsibilities to account for 
the rents colle cted. The learned Vice Chancellor's 
reas oning seen1s to be as follows : 

(a ) Under that Act ( 1903 Tax Act), he, ( tax 
purc haser) was not entitled on redemption to re-
imbursemen t for subsequent taxes and 1nunicipal 
liens paid by him ( p. 21, 11. 8-11) . 

(b) Under the 1918 Act, however, on reden1p-
ti on he (the tax purchaser) is entitled to a re -in1-
bursen1ent for those expenditures ( p. 21, 11. 11-13). 

( c ) A fortiori, then, a purchaser at a tax sale 
in possession should now pay taxes and other mun-
icipal liens accruing during such possession (p. 21, 
11. 13-16). 

The difficulty with the conclusion reached by the 
learned Vice Chancellor in "C" above is, that the 
1918 Tax Act nowhere provides that a Tax pur-
chaser should pay subsequent taxes.). there is no 
such provision or justification for the conclusion 
reached by the learned Vice Chancellor in the 1918 
Act . What the 1918 Act expressly provides for, is 
in Section 49 : 

"But no foreclosure shall be entered unless 
evidence is produced in the foreclosure suit 
that all subsequent municipal liens have been 
paid to the time of the commencement of the 
suit." 

No suit to foreclose can be commenced until after 
the expiration of two years afte r the date of sale, 
while the rights to the rents is given to the tax pur-

• I 

,, 
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chaser after recording of its certificate of sale. Sec-
tion 48 of the 1918 Tax Act shows a somewhat sim-
ilar provision with respect to the payment of th e 
subsequent municipal liens, but only where title is 
acquired by notice. Now here in the 1918 Tax Act 
is the holder of a tax certificate required to pay sub-
sequent taxes. Nowhere in the Act is the Tax Sale 
Purchaser required to pay subsequent municip al 
liens to give him the right to the rents or posse s-
sion; neither is predicated upon payment of sub-
sequent taxes. 

ltj would seem clear that if the Legislature in -
tended, that a purchaser of a tax certificate in or 
out of possession, should pay subsequent taxes, it 
would have so provided expressly jn the Act. I t 
seems equally clear that if the Legislature intende d 
that a Tax Lienor in possession should account for 
the rents collected upon redemption, it would hav e 
so provided in the Act. Anso n vs. El wood, supra, 
was decided in 1908 and the Legislature at the tim e 
it passed in 1918 the Tax Sale Revision Act, mus t 
have known the doctrine laid down in this case, an d 
could have repudiated the principle in Anson v. E l-
wood, by express provision therefore. Its failur e 
to do so is most significant and evinces a legisl a-
tive design that the law laid down in Anson vs. El -
wood , supra should continue to be the law. Sec-
tion 56 of the 1903 Act interpreted in Anson vs. E l-
wood does not differ from Section 34 of the 1918 
Act in so far as it concerns the right of the tax pu r-
chaser to collect the rents upon recording of the 
certificate of sale. In both the 1903 Act, and 1918 
Act, the purchaser at a tax sale is given the righ t 
upon recording of the certificate to in1mediate pos-
session of the property and to the rents and profi ts 
until redemption. Neither the 1903 Act or the 1918 
Act say, that upon redemption , the tax holde r 
should account for the rents, nor does it say th at 
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the tax lienor in possession has the status of a mortgagee. 
It should be borne in . 

ants to this fu d mind that the two claim-
n are respect· 1 whose mortgao-e . ive y a mortgagee 

of the taw lie~o T1shunder foreclosure and the holder 
· e controversy · t b owner of the fee and the . is no etween the 

a mortgagee in p . taw lienor. It is true that 
accounts for the osstess1on is under a liabilitv to 

ren s and p fit " 
Stew art vs. Fairchild 91 N ro s on redemption. 
seems to be for the b:nefit . J. Eq. 86. This rule 
and not for the benefit of t:: !he owner of the fee, 
upon the premises. It h older of a mortgage 
min d that the p s ould also be borne in 

aramount Investm t C 
un der its Tax Certificate had en orporation 
the premises superior . 1 · a paramount lien on 

' in ien to the c 1 . mortgage. (1918 Tax s~1e A . omp a1nant 's 
Fi lm Corporation vs Cat let, s_ect1on 9)' Willat 
N. J Eq 748 t . en ra Union Trust Co 99 
pa ra~ou~t lien~ page 7~5. Is the holder of.,the 

in possession requir d t . 
est accruing on th . f . ' . e o pay 1nter-e In er1or hens su h 
gages? Assuming that the p ' c as mort-
Corporation under its tax u::amou~t Investment 
was it required to p . t was in possession, 
second mortgage and a~n I~:rest on complainant's 
of which mortga es w . e fi~st ~ortgage, both 
of the p g ere inferior in lien to that 

ararnount Invest t C rig hts of the p men orporation? If the 
aramount Invest t C 

under its tax lien is th t f inen orporation . a , o a niortgag . s10n, in what catego ee In posses-
lien of the Paramou:f ;r order of priority is the 
be placed? Surely not ~::;tinent Corporation to 
The tax lien of the p ' or second or third. 

t . aramount Investm t 0 
ra ion n1ust frmn the 1 . en orpo-c ear wording of S t. supra, be pa1·amount t ec ion 9, 
gage ana to the fi t o complainant's second mort-

rs mortgage on th 
plac e the tax lien in e premises. To 
to defeat the principl:~ ~~her posi~io~ would tend 

e superiority of the tax 

I I 

I I 
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. . t therefore, to understand _up~n 
lien. It is d1~cul ' the mortgages inferior in 
what theory, interest opn ount Investment Cor-

l . f the aram h lien to the ien o . b charged against t e 
Po ration, should be paid Cy or at1· on The most 

tment orpor . . Paramount Inves . t the tax lienor in h ged aga1ns · that should be c ar t taxes or liens th at . ld be subsequen . . 
possession, wou v· Chancellor in his op1n1on 
accrue. When the ice 

says, . -aramount Investment Cor-
"The Claimant, P t"tled to receive an y-. ld not be en I . poration wou f paid taxes accruin g 

thing, as the a1:1ou:r~.t o ~h it was entitled .to 
during the period I~ ~he amount collected by 
possessio_n f ~; exc~~ ~l. 9-13) . 
the Receiver (p. ' 

the amount of taxes ac-
he is clearly in error, as th date of the record -

h enlises fr01n e <- • t cruing on t e pr th Paramount Inves -
ing of the certificate held by be 29th 1926, down 
\L t· viz Noven1 er ' . 
ment Corpora i?n, . ' ceased to collect rents, viz , 
to the date the Receiver 1 than the amoun t 

27 uld be ess 
June 27th, 19 .' wo b the Receiver in the Co~: t 
of money deposited ·1i 20-23). There would s\111 
of Chancery (p. 26, . What the learned Vic e 
be a surplus left over. that the gros s 

b bly meant, was . 
Chancellor pro a . the period of time th e dunng · operating expenses t i·ncluding interest on 

. 11 ted the ren s, d Receiver co ec water rents , an · ccrued taxes, h 
two mortgages, a d the amount collected by t e 
insurance, exceede . t 1 Sixteen Hundre d 

b approx1ma e Y ReceiYer, Y 96 11 17.29). If, howeve r, 
( $1600.00) Dollars ( p .... ' .mortgao-es insuran ce 
· . interest on b ' • 
such items as t . eluded but only a de 

t were no in ' t"ll nremiums, e c., • g there would s 1 
F • de for taxes accru1n ' duct1on n1a 
be a surplus left over. 
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POINT III. 

Th e co mplaina nt i s guilt y of lac h es. 

The con1plainant instituted its foreclosure suit 
in June 1926 (p. 23, I. 16) . It knew or shou ld 
have known that taxes were in arrears on the prem -
ises being foreclosed. It took no steps whatever to 
pay the taxes, permitted tp.e pre111ises to be sold 
at a pub lic tax sa le, and in fact did not redeem from 
the tam sale until August 1st) 1927 ( p . 2G, I. 30). 
The co1nplainant could have redeemed prior to 
August 1st, 1927, and the an1ount necessary for 
redemption could have been added on to the amount 
of his mortgage debt . In fact, the suit was insti -
tuted in J une, 1926, but a Receiver was not ap -
pointed unt il Septen1ber 1926 ( p. 23, I. 20), so that 
the complainant in this case per1nitted a lapse of 
three n1onths before it made an app li cati on for a 
Receiver to collect th e rents . A Final Decree in 
the foreclosure suit was not entered until April 
6th, 1927 (p. 25, I. 36). Clearly the compla inant 
has not been diligent in the exercise of his rights . 

The complainant ( second mortgagee) had a rig ht 
to redeem ( section 39, Chapter 237, Laws of 1918 ) . 
Its failure to redeem until after this contr over sy 
arose, clearly shows that it slept on its rights. 

A mortgagee out of possess ion ( the comp lai nant 
in this case), is not entit led t o rents . If there had 
been no deficiency under the comp laina nt's fore -
closure, the rents would have been payab le to the 
owner of the fee, where ther e was no outsta ndin g 
tax lien . The tax lienor is prefer red over the 
owner, as to the rents . Th e ta x lien or, unde r the 
statute, is therefore preferr ed over the mortgagee, 
whose right to the rents is inferior t o that of the 
owner. 

I I 
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C·ONCLUSION. 

It is respectfully submitted that the fund now on 
deposit with the Clerk in Chancery, representing 
rents collected by the Receiver, during the fore·· 
closure proceedings, should ?e awarded to the 
Appellant, Paramount Investment Corporation , 
under its tax certificate and that the Order entered 
in the Court of Chancery on October 3rd, 1927 
should be reversed, vacated and for nothing holden . 

Respectfully submitted, 

SAUL NEMSER, 

Of Counsel with Claimant-Appellant . 

(al515) 

INDEX. 

Notice of Appeal ... . .... . 
Amended Notice of Appeal ................ . 

................. 
Petit ion of Appeal 
Answer to Petition~;~;;~~; · · · · · · · · · · · · · · · ................ 
Fina l Account . ...... . . . . . . . . . . . . . . . . . . . . . 
Rule to Show Oau f F" . 

A 
se or ihng Receiver's Final 

ccount , . . . . .................. . 
Order A · · · · · · · · • 

pp roving Receiver's Final Account ... 

Order to Distribute Funds Turned in to O t 
0 

our. 
pinion. . . . . .......... . . . . . . . . . . 

PAGE 

1 

2 

3 

6 

7 

10 
12 
14 
16 

Agreed State of Facts · · · · · · · · · 
...••. · • · · • · • · · · · · · · . • • 23 



Notice of Appeal. 
(Piled October 10, 1927.) 

IN CHANCERY OP NEW JERSEY. 

BETvVEEN 
nIE RCHA.Nl'S & 'l1I-L-\.DEHS REAL1 'Y Co. 

INc., a corporation, 
Complainant, 

and 

~Ios:ms STERN, et als, 
Defendants. 

On Bill to 
Po1·eclose. 
On Applica-
tion for 
Order 
of Distribu-
t ion of 
Rents Col-
lected by 
Receiver. 

10 

~rhe Paramount Investment Corporation hereby 
rippeals from the :final Order or Decree 111ade in the 
above entitled cause on October 3rd, 1927, and from 20 
the ,rhole and every part thereof, to the Court of 
Err ors and Appeals in the Last Resort in All 
Cau ses. 

SAUL NEMSER, 
Solicitor for and of Counsel 

with Paramount InveRtment 
Corporation. 

I conceive there fa good cause for appeal h1 the 
above entitled cause. 

SA UL NEMSER, 
Of Counsel with Paramount In-

YeRtlnent Corporation. 

80 

40 



10 

20 

30 

2 

Amended Notice of Appeal. 
(]?iled October 15, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between 
~iERCHAN'fS & TRADERS REALTY Co., 

INC., a Corporation, 
Co1nplainant, 

and 

1\iiosES STERN , et als.) 
Defendants. 

On Bill to 
·Foreclose. 
On Applica -
tion for 
Order of 
Distribution 
of Rents 
Collected 
by Recei.Yer. 

The Para1nount Investment Corporation hereb y 
appeals from the final Order or Decree made in the 
above entitled cause on October 3rd, 1927, made by 
the Chancellor on the advice of Vice Chancello r 
Maja Leon Berry, and from the whole and every 
part thereof, to the Court of Errors and Appeals in 
the Last Resort in All Causes. 

SAUL NEMSER, 

Solicitor for and of Counsel with 
Paramount Investment Corporation. 

I conceive there is good cause for appeal in the 
above entitled cause. 

SA UL NEMSER, 

Of Counsel with Para1noun t 
Investment Corporation. 

40 
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Petition of Appeal. 
(~""'iled October 10, 1927.) 

NE,V JERSEY COURT OF ERRORS AND 
APPEALS. 

lIE RCHAK'rs & T1tADERS REALTY Co. 
INC., 

Con1plainant-Respondent, 

vs. 

MOSES STERN, et als) 
Defendants-Appellants. 

On Appeal 
of Claimant, 
Para1nount 
InYest1nent 
Corporation, 
from the 
Court of 
Chancery. 

To THE IIONOUABLE COURT OF ERRORS AND APPEALS 
IN THE LAS'l' RESOllT IN ALL CAUSES. 

. 'rhe petition of Parainount Investn1ent Corpora-
tion, the appellant in the above entitled cause ' res pectfully showR that 

1. Petitioner finds itself aggrieved by a Final 
~ec ree or Order 1nade in the Court of Chancery, by 
his Honor, Edwin Robert "\Valker, Chancellor of the 
Stat e . of New ,T ersey, bearing date October 3rd, 
1927, 111 a certain cause in said Court of Chancerv 
wh erein the said Merchants and Traders Realt; 
Co. Inc., was complainant and Moses Stern, et als, 
,~ere defendants ( Paramount Investment Corpora-
t10n, Clain1ant), in this respect, to wit, that the said 
Decr ee or Order adjudges:-

''0 . RDERED, ADJUDGED AND DECREED that the 
complainant herein is entitled to the moneys 
turned into court by the receiver, and it is 
further 

10 

20 

30 

40 
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Petition o.f Appeal. 

ORDERED that the Clerk of this court pay unto 
Isidore B. Glucksman, solicitor of complain-
ant, the sum of $2220.25, being the an1ount 
turned into this court by the receiver or such 
balance thereof as may re1nain after deductin g 
any and all proper charges, together with th e 
accun1ulations on the said deposit, if any, ar -

10 cording to the rule of this court." 

2. Petitioner appeals from the whole of said De-
cree or Order of the Chancellor as aforesaid, on 
the ground that the same is erroneous, in that 

(a) The Chancellor should have ordered and de-
creed that the 1·ent n1onies_ deposited in the Cour t 
of Chancery by the Receiver, be awarded to th e 
claimant, Paramount Investn1ent Corporation, in-

20 stead of to the complainant herein, the Merchants 
and Traders Realty Co. Inc. 

( b) The Chancellor erroneously held that th e 
clailnant, Paramount Invest1nent Corporation as 
purchaser at the tax sale, had acquired the rights of 
a mortgagee in possession, subject to the responsi-
bilities of such mortgagee. 

( c) The Chancellor erroneously held that th e 
Paramount Investment Corporation was under n 

30 liability to account for the rents and profits upon 
redemption. The Chancellor should have a-warded 
the rent 111onies, deposited in the Court by the Re-
ceiver, to the said Paramount Investment Corpor a-
tion, under Section 34 of the 1918 Tax Sale and 
Revision Act. 

( d) The Chancellor should have held that unde r 
Section 34 of the 1918 Tax Sale and Revision Act , 
that the Paramount Investment Corporation wa s 

40 entitled to the rents deposited in court by the Re-
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Petition of Appeal. 

~eiver, ev~n though the said Paramount Investment 
orp~rat10n was not in possession of the land and 

premises. 

( e) The Chancellor should have held that 
. : aramount Inve_stment Corporation was entitle}~: 

e rents, deposited in c t b h out ded t· f our y t e receiver, with-
ex ensesuc ion o~ any of the accrued operating 

P , such as interest on prior mort 10 
rents, insurance, etc. gages, water 

p t·t· e I ioner, therefore, prays that the s 'd D 
or. Order of the Chancellor in the prem~:es a~::ee :~! be wholly reversed, set aside and for nothineg-

o en, and that petitione h ' relief in the . r ma~ ave such further 
. premises as to this court sh 11 
Just and proper. a seem 

And your petitioner will ever pray t 20 , e c. 

SAUL NEMSER 
Of Counsel with Appella~t 

Paramount Investn1ent co/ 
po ration. 
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Answer to Pe,tition of Appeal. 
( Piled October 14, 1927.) 

NEv\i.,. JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 
MER CHA N 'J'S AND rrRADERS REALTY 

Co., INC., a Corporation , 
Complainant-Respondent, 

and 
MosES STERN, et a,ls.) 

Defendants-Appellants. 

On Appeal 
fr01n 
Chancery 

The answer of M~erchants and Traders Real ty 
Co., Inc., a corporation, the above named respon d-
ent, to the petition of appeal of Paramount Inve st-

20 1nent Corporation, the above named appellant. 
rrhis respondent, not admitting the truth of all 

or any of the matters in the said petition of appe al 
contained, for answer thereto, nevertheless, adrni tR 
that a decree was, on October 3, 1927, 1nade an d 
entered in the Court of Chancery of New Jersey in 
the above entitled cause, for the purpose in Raicl 
petition mentioned, and as therein set forth; but 
as to the substance and for1n of said decree this r e· 

30 

40 

Rpondent beg s leave to refer thereto when the same 
shall be produced. 

rrhis respondent is advised and belie ves tha t the 
said decree is agreeable to equity; and it prays th at 
th e same may be affirmed with costs to be taxed in 
favor of this respondent. 

ISIDOR B. GLUCKSM AN, 
Solicitor for Respond ent. 

7 

Final Account. 
( l~iled July 8, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Bet ween 
MERCHANTS AND TRADERS REALTY 

COMPANY INC ' . ) 
Complainant ' 

and 
MOSES S'l'ERN D On Bill, &c. 

J J , ' ORA STERN, his wife 
. ~COB -yv-ACKER and EMM~ 

w ACl\.ER) his wife and s 
D. LEvVIN ' AMUEL 

' Defendants. 

The following · th Bernhard . is e final account of John A 
, receiver of th t . · 

in the above stated case: e ren s, issues and profits 

FIRST. 

Th is a ccountant charges hilnself as follows : 

1926 
Oct. 15 Frederick Ru pp-Rent 

H. I. Brinn-Rent 
Harry Hect- Rent 
A. L. Madel-Rent 

19 vVillia1n Mosh-Rent 
"\Villiam Weiss-Rent 
Frederick Rupp-Rent 
Harry Hecht-Rent 

Nov. 16 
29 

A. 0. Madel-Rent 
Willian1 Weiss-Rent 
H. I. Brinn-Rent 

$55.00 
50.00 
50.00 
65.00 
50.00 

1.00.00 
49.53 
50.00 
65.00 

100.00 
50.00 
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Final Accoiint. Final Accoiint. 

Dec. 27 H. I. Brinn-Rent 50.00 1927 
Harry Hecht-Rent 50.00 Feb. 26 Interest $1.91 Frederick Rupp-Rent 55.00 lVIar. 29 Interest 2.26 August A. Madel-Rent 65.00 Apr . 27 Interest 2.68 Willian1 Weiss-Rent 100.00 lVIay 27 Interest 3.00 1927 June 29 Interest 3.33 Jan. 22 Harry Hecht-Rent 50.00 

10 Frederick Rupp-Rent 50.00 
$2,785.71 10 August 0. Madel-Rent 65.00 

William . Weiss-Rent 100.00 SECOND. 
Jan. 25 United Advertising Corp.-Rent 78.00 

H. I. Brinn-Rent 50.00 This accountant prays allowance as follows :-
Feb. 26 Harry Hecht-Rent 50.00 

August 0. Madel-Rent 65.00 1926 
Frederick Rupp-Rent 50.00 Oct. 27 Berry Bros., Inc.-Bond $10.00 
H. I. Brinn-Rent 50.00 1927 

Mar. 18 Frederick Rupp-Rent 50.00 Mar. 4 ,v ater Departinent East Orange 135.47 20 50.00 20 24 H. I. Brinn-Rent 25 Water Department East Orange 61.24 26 A. 0. Madel-Rent 65.00 May 13 Water Department East Orange 50.15 Harry Hecht-Rent 50.00 June 28 Cash for Carfare and expenses 8.60 Apr. 23 William Weiss-Rent 100.00 
A. 0. Madel-Rent 65.00 Total $265.46 Harrv Hecht-Rent 50.00 

50.00 Frederick Rupp-Rent SUMMARY. 
26 H. I. Brinn-Rent 50.00 

May 28 William Weiss-Rent 100.00 Total Receipts J2,785.71 
30 A. 0. Madel-Rerit 65.00 Total disburse1nents 265.46 30 H. I. Brinn-Rent 50.00 

Harry Hecht-Rent 50.00 Balance $2,520.25 
Frederick Ru pp-Rent 50.00 

Junf' 27 William Weiss-Rent 100.00 
50.00 Frederick Rupp-Rent 

Harry Hecht-Rent 50.00 
65.00 August 0. Madel- _ Rent 
50.00 IT. I. Brinn-Rent 

40 ~o 
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Rule to Show Cause for Filing Receiver's 
Final Account. 

(Filed July 8, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between 
MERCHANTS AND TRADERS REALTY 

COMPANY, INC.) 
Co1nplainants, 

and 

MosEs S'rERN, DORA S'rERN, his wife, 
J. JACOB WACKER and EMMA 
vVACKER) his wife, and SAMUEL 
D. LE"WIN, Defendants. 

1 
On Bill, &c. 

The receiver, having filed his final account in the 
above case, whereby it appears that the balance in 
his hands from the collection of rents is $2,520.25 , 
and application now being made for approval 
thereof. It is on motion of John A. Bernhard , 
receiver on this 8th day of July, A. D., 1927. 

ORDERED, that the said account re1nain on file at 
the Chancery Chan1bers in the city of Newark , . 
until the return day of this order and, 

30 
'rHAT all of the parties hereto, Merchants and 

Traders Realty Company, Inc., Moses Stern, Dor a 
Stern, .J. Jacob \Vacker, Emma Wacker and the 
Para111ount Investment Corporation do show cause 
before this court at the Chancery Chambers, In-
dustrial Building, Broad Street, Newark, New 
.Jersey, on the 19th day of July, 1927, at ten o'clock 
in the forenoon or as soon thereafter as counsel 
can be heard, ·why the receiver's account should not 

40 

.11 

" " eceiver,) s Final R ule to Show Gause for F,;l,;ng' R 
Account. 

be and a~proved and an allowance made to 
::e ;e~eiv~r fer his services, and the balance of the 

n sin his hands be paid as the Court shall direct ' 
or~RDERED that a true but uncertified copy of this 
C er be served on Merchants and Traders Realty 

ompany, Inc., Moses Stern, Dora Stern J J b 
Wacker Emma W k ' . aco ' ac er, and the Paramount In-
vestment Corpora.ti th . ·with. ft d on, or eir respective solicitors 

in . ve ays from the date hereof. 

Respectfully advised, 
MAJA LEON BERRY ' V. C. 

Eo,vIN R. w ALKER 

A True Copy. 

' C. 
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Order Approving Re -ceiver's Final 
Account. 

(Filed July 19, 1927.) 

IN ClIANCERY O:b-, NEW JERSEY. 

-----------------
Between 
MERCHANTS AND 'IRADERS REAL'l'Y 

1 O COMPANY, INC., 
Complainant, 

20 

and 

~fosES STERN, Dou A STERN, his. wife, 
J. ,TAC0B "\,\TACKF.m and E:Ml\1A 
WACKER, his wife, and SAMUEL 
D. LE"\'VIN, Defendant8. 

On Bil11 &c. 

It appearing to the court that John A. Bernhard 
receiver in the above stated case, has filed his final 
account which account shows a credit balance of 
$2,520.25, after disbursement of the sun1 of $265.46 
from the sum of $2,785.71, which an1ount can1e into 
the hands of the said receiver, all of which is set 
out in said account, and 

It appearing hy the ter1ns of an order of thjs 
30 Court made and filed on the 8th day of July, 1927, 

notice has been serYed upon ~loses Stern, Dora 
Stern, .J .• Jacob \Vacker, Emma Wacker, Samuel D. 
Lewin, and the Paramount Investment Corpora-
tion, directing the1n to show cause before this Court 
at the Chancery Chambers, Industrial Building, 
Newark, New Jersey, on Tuesday, July 19th, 1927, 
at ten o'clock in the forenoon, why the receiver's 
account could not be allowed and approved; and 

13 

Order Appr · R . . ovvng . eceiver) s F. l A 1-na ccount. 

It further ap . 
b

. . pear1ng that non f t 
0 Jected thereto 1·t • e O he parties , ' is upon th" 19 1927, on motion of Joh A. is th day of July , n ... '-1.. Bernhard Esq ' ' . ' 

ORDERED • ( ) Th · ' a , at the said and approved. account be allowed 

(b) · That an a1lowa 
Bernhard, Receiver of thnce be made to John A. 
for his services. ' e sum of $300.00 Dollars, 10 

( c) . And the balance of th f . . 
to he paid as the C e_ unds in his hands 

ourt shall direct. 

Respectfully advised, 
MAJ A LEON BERRY 

V. C. ' 

E. R. WALKER 
' C. 
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Order to Distribute Funds Turned in 'to 
Court. 

(Filed October 3, 1927.) 

IN CI-IANCERY OF NEvV JERSEY. 

Between 
MERCHANTS AND TRADERS REALTY 

1 o Co. INC., a corporation 
Complainant, On Bill E tc . 

20 

30 

and 

MOSES STERK, et aJs.) 
Defendants. 

This cause coming on to be heard in the presen ce 
of Isidor B. Glucksman, solicitor for complainan t 
and Saul Nemser, Esq., appearing for claiman t, 
Paramount Investment Corporation, and the court 
having examined and considered the briefs submi t -
ted by counsel herein, and it appearing to the sat -
isfaction of the court that the premises in questio n 
were sold for delinquent taxes during proceedin gs 
for the foreclosure of a mortgage held by complai n-
ant, in which proceedings a receiver, appointed by 
this court, had collected the rents of the premise s, 
and it further appearing that the purchaser at th e 
said tax sale has entered a clain1 for a portion of 
the rents so collected, and the receiver having by 
order of this court paid the said rents into court 
pending its disposition of the matter, and the cour t 
being of the opinion that the said purchaser at ta x 
sale has acquired the rights of a n1ortgagee in pos-
session, subject to the responsibilities of such a 
mortgagee, and is entitled to the rents and profit R 
of the mortgaged pren1ises, but, on redern-ption , 

40 must account therefor to the owner of the fee, and 

15 

Order to Distribute Funds Twrned in to Court. 

it further appearing that the c . 
has redeeined ·t . th ornplainant herein 

' I IS erefore th' October 1927 on - Is third dav of 
' ' u 

ORDERED ADJUD 
plainant herein isG:D t;~Dd DECREED that the con1-
into court by the . I e to the moneys turned 

I eceiver, and it is further 

ORDERED that the cl 1 . 1 O 
Is idor B. Gluclu~man se; _of this court pay unto 
sum of $2 920 25. be. ' , o icitor of complainant the 

,~ . ' eing the amo t t ' court by the receiver un urned into this or such balan th 
remain after dedu ·t• c ce ereof as may c ing any and II together with the . a proper charges . . accumulations on th . ' 
posit, if any accord. t e said de-

d 
• . ' ing o the rule f th' an it 1.s further O is court, 

ORDERED that a true but . 
order be served upon the s ~n_:ertified copy of this 20 
amount Investment C . o ic1_ or of claimant, Par-

. h' oiporation b . wit in two davs from th d t y complainant · · e a e hereof. 

Respectfully ad vised, 
MAJ A LEON BER HY ,r. C. ' 

E. R. WALKER, 

0. 
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Opinion. 
(Filed September 12, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between 
:MERCHANTS AND TRADERS REALTY 

Co. INC., 
Complainant, 

and 

MosES STERN, et als., 
Defendants. 

--------------

On Bill to 
Foreclose. 
On Applica-
tion for 
Order of Dis -
tribution of 
Rents Col-
lected by 
Receiver. 
61/209 

ISADORE B. GLUCKSMAN, Esq., for Co1nplain-
ant; 

SAUL NEMSER, Esq. for Clailnant, Paran1ount 
Investment Corporation. 

SYLLABUS. 

1 Where lands covered by a mortgage are solrl 
· • d'ngs for th e for delinquent taxes during procee i 

foreclosure of that mortgage and in which proceed -
ings , a receiver to collect the rents has b~en ap -
pointed by this Court, it is sufficient to entitle th : 

urchaser to his rights under Sec. 34 of the ~a . 
p R . . of 1918 if he notifies the receive r Sale ev1s1on d 
and the tenants of his clain1 to such rights an ~n-
der such circumstances actual physical possession 
is not necessary. 

t · the 2 The rights of a person not a defendan in 
for~closure suit are not affected by the decree. 

3 Any unauthorized interference with the ~os-
.. f the receiver of the inortgaged prenuse s session o 

17 
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·would be a contempt of court and punisha hle ::i.s 
such. 

4. Claims of equitable rights supel'ior to those of 
th~ receiver should be passed upon in the cause in 
which the receiver is appointed and not in an inde-
pendent action. 

5. Under the provj sions of Sec. 34 of the Tax 
Sale Revision of 1918, a purchaser of lands at tax 
sale for delinquent taxes acquires the right of a 
mortgag ee in possession but is also subject to his 
respons ibilities. 

6. A 1nortgagee in possession is entitled to the 
rents and profits of the mortgaged premises; but, on 
redemp tion, must account therefor to the o-wner of 
the fee. The duty of a 1nortgagee in possession is 
that of a provident owner. 
BERRY, V. C. 

This is a bill to foreclose a second mortgage, filed · 
June 26, 1926. A receiver to collect rents, etc. was 
appointe d on Septe1nber 14, 1926. He took hn1ned-
iate possess ion of the mortgaged premises, an apart-
ment house, and collected the rents until f oreclos-
ure sal e on June 7, 1927, an1ounting to $2,785.71. 
The complainant purchased the mortgaged pre1nises 
at tha t sale at a sun1 which left a deficiency of over 
$15,000 on his decree. The clain1ant, Paramount 
Investme nt Corporation, on October 28, 1926, pur-
chased the mortgaged premises at a tax sale for 
delinque nt taxes for 1925 in the amount of 
$1,341.71. The certificate of tax sale was recorded 
in the Essex County Register's Office on November 
29, 1926, and on that day the receiver was notified 
of these facts and of th~ tax purchm;er 's claim to 
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Opinion. 

the rents from the date of the recording of the cer-
tificate until redemption, but that no action would 
be taken to interfere with the receiver's possession 
under the order of the Court. The tax purchaser 
also notified the tenants of its claim to be entitled 
to receive the rents and directed them to pay the 
rents to the receiver in order that there 1night be 

-
no confusion. 

The receiver immediately acknowledged receipt 
of the letter addressed to him, stating that the 
rents collected would be deposited in his account 
as receiYer subject to the Court's order and tha t 
when his account was filed the tax purchaser would 
be notified so that the rights of the various partie s 
in interest could be detern1ined. 

Pursuant to this arrangement the receiver col-
lected the rents ,, as above stated, and n1ade dis-
bursements for water rents amounting to $246.86 
and for incidentals amounting to $18.60. The bal-
ance of the rents collected, less the receiver's fee 
allo"red by the Court, have been pafrl into Cour t 
pending the disposition of the chdrns of the com-
plainant and the Para1nount Investment Corpor a-
tion. During the period of the receivership, taxe s 
amounting to over $1500. accrued but ·were not 
paid. Interest amounting to $2600. also ac: ,rue cl 
on a prior mortgage. There was also some insu r-
ance cost during this period but the amount js not 
stated. The an1ount paid into court by the receive r 
would show a deficit of some $1600. after the taxe s 
and other operating expenses of the apartmen t 
house were paid for the period of the receivership . 
The Parainount Investment Corporation claims a 
portion of the funds deposited in court, an1ountin g 
to $684.53, representing rents collected after N ~-
veinber 29, 1926; the con1plainant claims that th 1s 
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balance should be applied fh·st, to the pnyment of 
taxe d costs amounting to $460.SG, and second, to 
the deficiency on complainant 's decree. 

I n support of complainant 's claim it is alleged 
that the tax purchaser has no right to the rents 
collected by the receiver after the recording of the 
cert ificate of tax sale because he did not enter into 
actual possession and cites in support of this claim 
the unreported cases of Cohn v. Simon, et als, and 
Cohn v. Schrader, et al., at the November Term of 
the Supre111e Court in 1921 ( Docket No. 607) in 
which a per ciiriam opinion was rendered bv J us-
tices Swayze, Black and Katzenbach. ., 

On behalf of Paramount Investment Corporation 
it is claimed that it ,vas impoRsible for it to take 
actual possession of the premises ,vithout condemn-
ing the cour t's order appointing the receiver and 
that under th_e circumstances it did all that it was 
necessary for it to do to assert its rights. 

I am convinced that this clahn on behalf of the 
Pa ramount Investment Corporation is well 
founded, th at it could not jnterfere with the pos-
session of the receiver without an order of thiR 
court , and that what was done was ,, under the cir-
cu~s tances, the proper practice. The only thjng 
this claimant could have done other than what it 
did do., was to have applied to this court to dis-
possess the receiver and put the tax purchaser in 
possess.ion. This it chose not to do, res,ting upon 
the understanding with the receiver as evidenced 
b! the correspondence between them, that the 
rights of th~ respective claimants to the fnnd could 
be dete rmined by the court upon the filing ' of tl1e 
receiver 's account. The Paran1ount In, ~~stment 
Corporation was not a · defendant to thfa fore-
closure ~uit and it~ rights coulrl not he ::iffected by 
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any decree made therein (Zeiter v. Bowman, 6 Bar -
bour Ch. ( N. Y.) 133) ; and any interference with 
the possession of the receiver, who was an officer 
of the court, would have been a conte1npt of court 
and punishable as such. Noe v. Gibson, 7 Paig e 
Ch. ( N. Y.) 513. Claims of equitable rights su-
perior to those of the receiver should be passe d 
upon in the cause in which the receiver is ap-
pointed and not in an independent action. Parke r 
v. Parker, 8 Paige Ch. 388. It was perfectly prope r, 
therefore, for the Paramount Investment Corpor a-
tion, after giving notice of its rights both to th e 
tenants and to the receiver, to await the determi-
nation of those rights by the court upon the filin g 
of the receiver's account. 

In 1ny judgment, therefore, the Paramount I n-
vestinent Corporation is now entitled to whateve r 
rights it would have had if actual possession ha d 
been taken. It remains to be determined wh at 
those rights are in view of the provisions of Sec-
tion 34 of the Tax Sale Revision Act of 1918 (P. L. 
1918, p. 892, Sec. 34). 

In Anson v. Elwood, 76 N. J. L. 56, the Court 
held that the tax purchaser in possession was en-
titled to the rents and profits without liability to 
account to the owner therefor on redemption. In 
that case the Court had under consideration th e 
provisions of Section 56 of the Tax Act of 1903 an d 
it was held that the rights of a tax purchaser in 
possession differ from those of a n1ortgagee in pos-
session in that the latter is required to account to 
the owner for the rents collected and must app ly 
on the n1ortgage debt the surplus of rents over 
and above taxes and other expenses, while the for-
mer is not. That undoubtedly was the law und er 
the 1903 tax act. In Rogers v. Cressman, 98 N. J. 

21 
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Eq. 209, in rornrnenting on the ri ght s and liabili-
ties of a tax pur cha ser in pos session under the 
1903 act, I suggested that he was oblig ed to pay 
subseq uent taxes and n1unicipal liens in considera-
tion of his rj ght of occupanc y of the premises and 
his rig ht t o the rents and profits. Under that act 
he was not entitled on redemption, to reiinburse-
ment for sub sequ ent taxes and n1unicipal liens paid 
by him. Under the 1918 act, however, on redemp-
tion he is enti t led to a reirn burs en1ent for those 
expendit ur e8. A fortiori, then , a purchaser at a 
tax sa le in po ssession should now pay t axes and 
other muni cip al liens accruing during such posses-
sion. I-Iis r ights under the 1918 act are those of 
a mortga gee in possession. Cohn v. Simon and 
Cohn v. Schrader, supra. In those cases the Su-
preme Cot-ir t ., r eferring to Section 34 of the Tax 
Sale Revision of 1918, said: 

"We think t he intent of the statute was to 
ena ble the purchaser of a tax title upon record-
ing his certificate to acquire the right of a 
mortgagee in possession, but in this respect 
the st at ute was not self-executory and the pur-
chas er of t he tax title n1ight, if he chose, avoid 
the respons ibility of the mortgagee in posses-
sion ( Itali cs mine) . 

This inte riwe tation of Section 34 of the 1918 Tax 
Act ind icat es that the rule laid down in Anson v. 
Elwood, supra, is not. now applicable. The opinion 
of the t hree Justices of the Supreme Court who 
sat in t he Cohn cases is entitled to the highest re-
spe:,t an d it is in conformity with my idea of equit y 
as it should be applied in the case sub judic e. 

The r ight R of a mortgagee in pos session are to 
collect the re nt s and profits; hh , resporn~ibilitiei;; in -
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elude a liability to account for those rents and 
profits on redemption. Stewart v. Fairchild, 91 
N. J. Eq. 86 (E. & A.). It has been well said that 
the duties of a mortgagee in possession are those of 
a provident owner. Thomas on Mortgages, page 
79. Applying this rule to the present case, .the 
claimant Paramount Investment Corporation, 

10 would n~t be entitled to receive anything, as ~he 
amount of unpaid taxes accruing during the period 
in which it was entitled to possession, far exce~ds 
the amount collected by the receiver. I will advise 
a decree accordingly. 

Decided August 24, 1927. 
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Agreed State of Facts. 

IN CI-IANCERY OF NEW JERSEY. 

Between 
NIERCHAN'rs & TRADJ;JRS REAI/l'Y Co., 

INc., a corporation, 
Corn plainant, 

- and 

limms S'l'ERN, el als.) 
Defendants. 

61-209 

Comp lainant, second mortgagee, filed a bill to 
foreclose its mortgage on June 26, 1926, naming 
as defendants, JYioses Stern and J. Jacob Wacker, 
owners of the property, Dora Stern and Emma 
Wacker, their respective wives and Samuel D. 
Lewin, third mortgagee. On Septe1nber 14, 1926, 
an order ,vaR entered apuointing John A. Bern-
hard, Esq., receiver, ",vith power to collect the 
rents, issues and profits of the premises described in 
the petition and with such other po-,vers as 1nay be 
required in the pren1ises until the further order of 
this court". 'rhereupon the receiver took active 
charge of the premises and collected the rents. 

On October 28, 1926, a tax certificate in the 
amount of $1341.71 was issued by the City of East 
Orange to the Paramount Investrnent Corporation 
of Jersey City, the purchaser of the said premises 
under a sale for the non-pay1nent of taxes for the 
year 1925. The said certificate was on N oven1ber 
29, 1926, recorded in the office of the Register of 
Essex Count y in Book B 59 of mortgages on page 
560 et seq . On the same day the purchaser under 
the tax sale, viz. Paramount Investment Corpora-
tion, wrote a letter t.o John A. Bernhard, Receiver, 
8R fol1m,Ts: 
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Agreed State of Fdcts. 

"John A. Bernhard, Esq., 
Prudential Bldg., 
~ewark, N. J. 

Dear Sir: 
This corporation is infor1ned that you are 

the receiver of rents from premises known as 
251 and 261 lf.ain Street, East Orange, N. J. 
in a suit of foreclosure ,,rherein Merchants & 
Traders Realty Con1pany is complainant and 
lfoses Stein, et al. are the defendants. 

Beg to advise you that these premises 
9
were 

sold to this company on October 20th, 19..,6 by 
the Collector of Taxes of East Orange and that 
under the statute we are entitled to the rents 
from these premises until redemption has been 
made and unless this property is redeemed we 
w~ll have to go into court and ask that the 
rents be turned over to us. 

We have written the tenants already that 
the rents be turned over to you as receiver so 
as not to confuse the tenants and interfere 
with the order of the court. . 

Trusting to hear from you by return mail ~ 
we remain 

·very truly yours, 

p ARAl\IO UNT INVESTMENT CORPORATIO N' 
BY FREDERICK ATANASIO, 

President." 

25 

Agreed State of Facts. 

On December 1st, 1!)26, Mr. Bernhard, Receiver, 
rep lied to the foregoing letter as follows : 

"Paramount Investment Corporation, 
Tube Concourse Building, 
Jersev 0Hv Ne, 1{ Jersev 

·- . ' . ' 
Gentlemen: 

I thank yon for yonr letter of N oven1ber 
28th, 1926, with reference to the collection of 
rents froin properties at #251-261 Main 
Street, East Orange, Ne,v Jersey, which prem-
ises you recently purchased at a tax sale. All 
of the rents collected will be deposited in my 
account as receiver and a detailed record made 
so that when I make my final report to the 
Court after the property has been sold under 
foreclosure proceedings, and a sheriff's deed ex-
ec1~ted anrl deJivel'ed to the · new owner, you 
may put in a claim i.f you desire to do so. The 
foreclosure is no-w proceeding according to law 
and I assume that the matter should be finally 
closed within a couple. of n1onths. 

I ·will notify you just as soon as the accounts 
have been filed so that you may appear in court 
when it comes up for the determination of the 
court. 

Thanking you for your courtesy in this mat-
ter, I remain, 

Yours very truly, 

~JOT-IN A. BERNHARD. " 

On Apri] 6, 1927 a final decree was entered in 
the cause. On .June 7, 1927 the premises were sold 
by the sheriff at public sale at a price of $10,000, 
the complainant buyjng in the property at that 
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price. According to the 1naster's report fl.led in the 
cause there was due the complainant the sun1 of 
$2f>,817.19 as of the date of the said report, Feb -
ruary 4, 1927. 1--Ience c01nplainant suffered a de-
ficiency under the sale in excess of $15,000. 

'rhe Para1nount Investment Corporation never 
applied to this court to be ad1nitted as a party to 

10 the within cause, but it was served with a copy of 
the receiver's rule to show cause for filing receiver 's 
final account and it pnt in an appearance on the 
return day of the said rule in order to assert its 
claim to the funds in the receiver's hands. The. 
receiver· filed his accounting and was discharge d 
on July 19, 1927, the money in his hands being 
turned over to this court. During the period of 
his stewardship the receiver made disbursemen ts 
only for water rents amounting to $246.86 and for 
incidentals anwunting in all to $18.60. In the in-
terin1 the following expenses accrued but were not 
paid by the receiver: taxes for 1926 ( 3½ 1nonths) 

20 

30 

40 

$519.75; taxes for 1927 ( 6½ months) $1024.83; in-
terest on building and loan n1ortgages $2600; and 
insurance, cost unknown. For the period of the 
receivership the prenlises in question ran under a 
deficit of 1nore than $1600, exclusive of the cost of 
insurance and interest charges on unpaid taxes. · 
The premises were redeemed fron1 the tax sale on 
Augm-it 1, 1927. 

To the balance of the funds collected by the re-
ceiver, after deducting therefr01n his allowance and 
expenses, there are now the following claim s: 
Solicitor for complainant claims c01nplainan t's 
costs, taxed by this court at $460.68, before any 
mone)rs are paid out to any other claimant. The 
Paramount Investment Corporation claims the bal· 
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ance of the funds turned int The complainant 1 . o court by the receiver. 
c aims that so m h f . 

balance as ina b . · uc o the said 
payme~t of t; y etrequired, be applied first to the 
. x cos s and secondly t ·t d 
under the sale Th p O i s eficiency 
poratio n claim's thee b ;ramount Investment Cor-
into court bv the ance of the funds turned 

., receiver less the t 
prior to Decern ber l, 1926_ ren s collected 

(al471) 
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New Jersey Court of Errors and Appeals 

Between 

MERCHANTS & TRADERS REALTY 

Co., lNc., a corporation, 
Complainant-Respondent, 

and 

MosEs STERN, et als., 
Defendants-App,ellants. 

On Bill, etc. 
Appeal of 
Claimant-
Appellant, 
Paramount 
Investment 
Corporation, 
from the 
Court of 
Chancery. 

BRIEF FOR COMPLAINANT-RESPONDENT. 

Statement of the Case. 

Complainant, second mortgagee, filed a bill to 
foreclose its mortgage on June 26, 1926, naming 
as defendants Moses Stern and J. Jacob Wacker, 
owners of the property; Dora Stern and Emma 
Wacker, their respective wives, and Samuel D. 
Lewin, third mortgagee. On September 14, 1926, 
an order was entered appointing John A. Bern-
hard, Esq., Receiver, "with power to collect the 
rents, issues and profits of the premises de-
scribed in the petition and with such other 
powers as may be required in the premises until 
the further order of this Court.'' Thereupon 
the receiver took active charge of the premises 
and collected the rents. 

On October 28, 1926, a tax certificate in the 
amount of $1,341.71 was issued by the City of 
East Orange to the Paramount Investment Cor-
poration of Jersey City, the purchaser of the 
said premises under a sale for the non-payment 
of taxes for the year 1925. The said certificate 
Was on November 29, 1926, recorded in the office 
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of the Register of Essex County in Book B 59 
of Mortgages on page 560, et seq. On the same 
day the purchaser under the tax sale, viz., Para-
mount Investment Corporation, wrote a letter to 
• T ohn A. Bernhard, Receiver, as follows: 

John A. Bernhard, Esq., 
Prudential Bldg., . 
Newark, N. J. 
Dear Sir: 

This corporation is informed t~at you are 
the receiver of rents from premises known 
as 251 and 261 Main Street, East 9range, 
N. J. in a suit of foreclosure wherei_n Mer-
chants & Traders Realty Company is com-
plainant and Moses Stein et al are the 
defendants. . 

· - Beg to advise you that these premises 
were sold to this company on October 20th, 
1926 by the Collector of Taxes of East Or-
ange and that under the statute w~ are e~-
titled to the rents from these premises unt_1l 
red emption has been made and unless ~his 
property is redeemed we will have to go into 
·rourt and ask that the rents be turned over 
to us. 

We have written the tenants already !hat 
the rents be turned over to you as re~e1ver 
so as not to confuse the tenants and inter-
.f ere with the order of the court. . 

Trusting to hear from you by return mail, . we remain 
Very truly yours, 

PARAMOUNT INVESTMENT 
CORPORATION 

By FREDERICK ATANASIO 
President. 
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On December 1, 1926, Mr. Bernhard, Receiver, 
replied to the foregoing letter as follows : 

Paramount Investment Corporation, 
rrube Concourse Building, 

City, New Jersey . 
Gentlemen: 

I thank you for your letter of November 
28th, 1926, with reference to the collection of 
rents from properties at #251-261 Main 
Street, East Orange, New Jersey, which 
premises you recently purchased at a tax 
sale. All of the rents collected will be de-
posited in my account as receiver and a de-
tailed record made so that when I make my 
final report to the Court after the property 
has been sold under foreclosure proceedings, 
and a sheriff's deed executed and delivered 
to the new owner, you may put in a claim if 
you desire to do so. The foreclosure is now 
proceeding according to law and I assume 
that the matter should be finally closed with-
in a couple of months. 

I will notify you just as soon as the ac-
counts have been filed so that you may ap-
pear in court when it comes up for the de-
termination of the court. 

Thanking you for your courtesy in this 
matter, I remain, 

Yours very truly, 
JOHN A. BERNHARD. 

On April 6, 1927, a final decree was entered in 
the cause. On June 7, 1927, the premises were 
sold by the sheriff at public sale at a price of 
$10,000, the complainant buying in the property 
at that price. According to the master's report 
filed in the cause there was due the complainant 
the sum of $25,817.19 as of the date of the said 
report, February 4, 1927. Hence complainant 
suffered a deficiency under the sale in excess of 
$15,000. 

'rhe Paramount Investment Corporation never 
applied to this Court to be admitted as a party 



4 

to the within cause, but it, was served with a copy 
of the receiver's rule to show cause for filing 
receiver's final account and it put in an appear-
ance on the return day of the said rule in order 
to assert its claim to the funds in the receiverys 
hands. The receiver filed his accounting and 
·was discharged - on July 19, 1927, the money in 
his hands being turned over to this Court. Dur-
ing the period of his stewardship the r_eceiver 
made disbursements only for water rents 
amounting to $246.86 and for incidentals amount-
ing in all to $18.60. In the interim the following 
expenses accrued but were not paid by the re-
ceiver: Taxes for 1926 (3½ months), $519.75; 
taxes for 1927 ( 6½ months), $1,024.83; interest 
on building and loan mortgage, $2,600; and insur-
ance, cost unknown. For the period of the re-
ceivership the premises in question ran under a 
deficit of more than $1,600, exclusive of the cost 
of insurance and interest . charges on unpaid 
taxes. The tax certificate issued to Paramount 
Investment Corporation was redeemed by the 
'holder of the fee on August 1, 1927. 

To the balance of the funds collected by the 
receiver, after deducting therefrom his allow-
ance and expenses, there are now the following 
claims: Solicitor for complainant claims com-
plainant's costs, taxed by this Court at $460;68, 
before any moneys are paid out to any other 
claimant. The Paramount Investment Corpora-
tion claims the balance of the funds turned into 
court by the receiver less the rents collected, 
prior to December 1, 1926, amounting to $684.5_3. 
The complainant claims that so much of the said 
balance as may be required should be applied 
first to the payment of tax costs and the balance 
to complainant. 
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POINT L 
Under the present statute the status of a tax 

sale purchaser in possession is that of a mort-
~agee in possession; as such he must, on redemp-
tion, account to the true owner for all rents and 
profits over and above proper charges and ex- · 
penses. 

F,or the purpose of this argument let us take 
the case of a tax sale purchaser who, on record-
ing his certificate as provided by the statute, had 
t~ken actual possession of the property and had 
himself collected the rents from the tenants. 
Can such a person then retain those rents 
afte~ redemption, as contended by the claimant 
herein, or must he, as asserted by complainant, 
turn same over to th~ holder of the fee f 

Under the 1903 statute the right of the tax 
purchaser in possession to the rents and profits 
'was absolute and it was so decided in the case 
ol: Anson v. Elwood, 76 N. J. Law 56. :M:r. Justice 
~\:rayze, ?elivering the . opinion of the Supreme 
Court, said: 

'' 'l.1l1e question to be decided then is 
:vhether the purchaser of land at' a tax 'sale 
is chargeable with the rents and profits as it 
he were a n1ortgagee in possession.'' 

According to the Court's construction of the ':l1ax 
Act, the rights of the tax purchaser in possession 
were held to be different from those of the mort-
gagee, in that the former did not have to account 
to the owner for the mesne rents on redemption. 
As to the 1· b·1· t r-. · 1a 1 i ,y o c a mortgagee in possession 
t!ie Court of .1£rrors and Appeals in the case or 
Stewart v. Fairchild-Baldwin Co 91 N J Eq Sf · ., . · · 
~

1
;, r_eitera_ted th~ rule oh~~ining in this State in 

· e following lucid exposition: 
"At commou law, he could not he corn-

pel led to account to the mortgagor for the 
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value of the profits taken by him. This was 
a hardship upon the mortgagor . and so a 
court of equity will compel the mo~tgagee 
to credit to the debt the profits received by 
him. This was done upon the theory, always 
obtaining in the Court of Chancery, that un-
til the mortgagor has been foreclosed by de-
cree of and from the right to redeem, the 
mortgage, even after default, was a secur-
ity." 

'l1he tax sale revision of 1918 effected a marked 
change in the procedure for redemption. Under 
the 1903 act an owner or mortgagee could re-
deem by paying to the purchaser or his legal rep-
resentative or assigns "the amount of purchase-
money shown on the certificate w~th twelve 

· cent. interest thereon, together with such otLc 
-fees and expenses as may be incurred by the pur-
chaser under this act * * "'' '' ( Comp. St., P· 
3136). -under the 1918 act, redemption was con-
ditioned upon the payment of th~ sum paid at t_he 
sale, with interest, together with expenses 
curred by the purchaser '' and subsequent m11,nici-

. * * *" pal liens and interest and costs thereon . . 
Chapter 237, Laws of 1918, Sec. 43 (italics 
ours). Under the 1903 act, the ref ore, the tax 
sale purchaser was required to pay subsequ~nt 
municipal liens and could not be reimbursed f~r 
such payment on redemption. In return for this 
'' unjust enrichment'' to the holder of the fee 
the tax purchaser was, however, entitled under 
the 1903 act to retain the rents and profits from 
the land Anson v. Elwood, supra. 

' "t s "This would seem to indicate that i wa 
the idea of the legislature when the 19~t:.:J 
was adopted, that the purchaser ~as O had 
to pay the subsequent taxes while h_e f 
possession of the land in consideratwn t~e 
his rio·ht to occupy the same or to coll~~t 

11 rents.9' llod,r;ers v. Cressrnan, 98 N · ~J. 
209. 
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E conv erso when the Legislature in 1918 revised 
the act and made redemption contingent upon 
the further payment by the redemptioner t_o. the 
tax sale purchaser of the subsequent mun1cip~l 
liens paid by the latter during the term of his 
holding, did it not thereby intend that the pur-
chaser should in return account to the redemp-
tioner for the rents and profits collected by the 
purchaser during his term of holding 1 Such 
was the view entertained by the learned Vice-
Chancellor upon the hearing. 

The 1918 statute is silent as to the liability of 
the tax sale purchaser to account to the holder 
of the fee for the rents and profits on redemp-
tion and in view of this fact claimant contends 
that it was the intent of the Legislature that no 
such liability should attach to the purchaser, as 
it would otherwise have expressly included such 
a liability in the act. The error of such ratio-
c-ination is evident, for it presumes a legislative 
omniscience sud1 as would make our entire judi-
eial systerr1 unnecessary. It is, of course, such 
omissions as these that make judicial interpre-
tation of legislative intent essential. And courts 
in construi11g legislative enactments have always 
gone behind the wording of statutes in order to 
probe the true meaning and intent of the legis-
lators and have given hrws a liberal interpreta-
tion in order to give effect to the spirit of thoRe 
laws. If now it be asked what the spirit of tl1e 
1 ax sale act is, it must be answered in the light 
1.hat the Legis]atnrc could not have intended to 
give a tax sale purchaser all the rents and profits 
or the property during his term o:f holding as a 
reward for his stewardship. Any other conclu-
sion would deprive the holder of the fee of a 11 
I.lie benefits of the property and at the same time 
~vo11ld saddle him with the extra burden o:f pay-
rng taxes during the period for which he was so 
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deprived. That the Legislature should intend 
such a posture of affairs is too preposterous to 
mer.it credibility. We think that it is far more 
probable that the Legislature intended to give 
the tax purchaser nothing more than the right to 
l1old the rents as security for the repayment of 
what was due him upon redemption. 

As a matter of fact, the same judge (Swayze), 
who rendered _ the decision in Anson v. Elwood, 
s1,1;pra, in which the interpretation of the H)03 
act gave the tax sale purchaser an absolute right 
to the rents, sat in with Justices Black and I(at-
zenbach in the cases of Cohn v. Shrader, et al., 
and Cohn v. Si1non, et als., at the November term 
of the Supreme Court in 1921 (docket No. 607), 
when the following opinion was delivered: 

"In other words, we think the intent ol: 
the statute (1918 Tax Sale Revision) was to 
enable the purchaser of the tax title upon 
recording his certificate to acquire the right 
of a mortgagee in possession, but in this 
respect the statute was not self executory 
and the purchaser of the tax title migl1 L, i [ 

· he chose, avoid the responsibility of a mort-
gagee in possession.'' ( The above cases 
were tried together and were not reported, 
but a certified copy of the opinion was sent 
by complainant's solicitor to Vice-Chancellor 
Berry and is among the records in this 
case). · · 

Now it is evident from the above that the Court, 
being familiar with the case of Anson v. Elwood, 
supra ., desired to draw a clear line of dernarca-
ti on bet;ween the 1903 rrax Sale Act and the 1918 
rl'ax Sale Revision, insofar as the status o I'. the 
tax sale purchaser was concerned. According 
to their interpretation of the ( 1918) statute the 
intent of the Legislature was to give the pur-
chaser the status of a mortgagee in possession. 

9 

In comm en ting upo th f . . . v· Ch n e orego1ng op1n10n 
ICe- ancellor Berry remarked. ' 

19~~T¥s interp~eta_tion of se.ction 34 of the 
d . al Act indicates that the rule laid 
. ow{: in nson v. ~lwood, su.pra, is not no 
ctJ!P icahle. The opinion of the th · r w 
ol: the Supreme Court wh t . ree JUS ices 
?a~es. is entitled to the hi~h!:t in the Cohn 
it I~ in conformity with o . d resp~ct, a_nd 
as it should be . . m_y i ea of equity 
judice'' ( s C a pphed in the case sub 

· ., p. 21, 11. 31-38). 
If now ,ve accept th . prrrdiaser i . , _e conclus_1on that a tax sale 

a mortO'a<r u possess10n_ acquires the rights of 
·l· . .. ,~ ·oee. in possession, it follows that th 
c a1mant, haviu<r b d . e for all hi . o. een, on re emption, reimbursed 
allowance sfoorut_layts totgether with the statutory 

. in eres and charg . on titled to . . , · es, is not now 
Heceiver. ~:y \f.~rt of the rents collected by the 
"11 • 1 t· . ICe-Chancellor Berry points out 

, w < u ies o[ a mort.,. er • • ' those oJ' . ga 0 ee in possession are 
• a l)rov d t 

( 
('1 • c: . I en owner' Thom. l\!Iort 79'' 

1 '' Jl. 22, 11. 6-7). . 

The Court of Errors d A . recent case f V . . an ppeals in the very 
1434, adopteod than -~orn v. Iiuegel, 5 Adv. Rep. 
statute f e in erpretation of the present 

as ormula ted by the S the Cohn cases • tl f . upreme Court in 
'' ' in 1e ollowing language : 

As was said by th s the case of Coh upreme Court, in 
opinion at th N n v. ~1mon, an unreported 
tent or' the siatu~vem er term, 1921, the in-
chaser of the t e :was to enable t~e pur-
certificate t ax _title, upon recording his 

. ' o acquue the rio-ht f gagee in possessio '' . o o a mort-. n. 
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POINT II. 
The right to the rents and profits of property 

purchased under a sale for delinquent taxes is 
contingent on possession, and such possession, as 
is contemplated under the law, was not taken by 
the claimant, Paramount Investment Corpora-
tion. 

This point was urged by complainant upon the 
hearing of the within cause and while the learned 
Vice-Chancellor accepted that part of it 'which 
asserts that the right is contingent upon posses-
sion, he, however, held that under the facts in 
1.he case the claimant was, in the eyes of the law, 
in possession. Since the appellant now urges 
that the right to the rents is not contingent upon 
po6session, but at the same time argues that it 
,vas in possession, we feel that it is our duty to 
restate here our former position, which we do 
with all due deference to the findings of Vice-
( '.l1a11ccllor Berry. 

And first as to whether claimant actually was 
in possession. It appears that claimant, after 
buying in the property and recording its certifi-
cate~ learned that a receiver was collecting rents 
under a decree of the Court of Chancery. rrhere-
upon the claimant wrote to the receiver a letter, 
a l3opy of which appears in the State of the Caso 
on page 24. This letter, it appears, does not con-
tain any demand that the receiver step aside 
and permit the claimant to collect rents, nor does 
it de:mand that the receiver turn over the rents 
to the Paramount Investment Corporation after 
collf~~tion. The letter is rr1erely informative in 
nature and contains no demands whatsoever. It 
does make the statement '' that under the statute 
we are entitled to the rents from these premises 
until redemption has been made and unless this 
property is redeemed we ·will have to go into 

11 

court and ask that the rents be turned over to 
us." To this letter the receiver responded that 
the rents would later be turned into court, where-
upon the claimant could submit its claim. 

Do these letters give the tax sale purchaser 
that possession which the statute contemplates 1 
It is undeniable that the possession of the re-
ceiver was legal and plenary. The letters, as we 
understand them, do not contest the right of 
~hat possession, nor do they set up any right 
111 the claimant in derogation of the rio·ht of . b 
possession of the receiver. In fact, it seems 
1o us, the letter of the claimant recognizes the 
possession of the receiver and acquiesces in the 
ful~ and undisturbed right of his possession. The 
claimant contends that "it was impossible for it 
to take actual possession of the premises without 
contemning the Court's order appointing the re-
ceiver, and that under the circumstances it did 
nll that. it was 11ecessary :for it to do to assert 
its rights.'' And the learned Vice-Chancellor 
approved U1is claim on the theory that the only 
alte~nat ive was an application to dispossess the 
rec:iver and put the tax purchaser in possession, 
wlnch procedure was unnecessary in view of the 
imderst.anding ,vith the receiver as evidenced by 
the eorrespo11dence above referred to. We hesi-
tate to accept the conclusions of the Vice-Chan-
cellor on this score and we suggest that two 
courses were open to the claimant. It could 
l~ave applied to be admitted as a party to the 
loreelosure suit on the basis of its interest in 
~Jrn r~ul,i:; ~>I' the prerr1ises and in order that the 
.>e11_elit.s o( tl1e receivership might be extended 
1:1 its belialt'. Such a procedure required little 
1 ime and effort and the failure of the clainiant to 
a?opt it may be deemed as a waiver of any 
nglits under the receivership. Or the claimant 
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could have adopted the course suggested by the 
Vice-Chancellor, viz. to apply to the Court to 
dispossess the receiver and put the tax pur-
chaser in possession, if it desired to set up its 
right, not under the receiver, but in derogation 
to him. rl,he ·vice-Chancellor held that the latter 
course was not necessary, but that it was proper 
:for the claimant to follow the procedure which it 
did, as its rights could not be affected by any 
decree made in the foreclosure suit to which it 
was not a party and in view of the further fact 
that it set up equitable rights superior to those 
of the receiver. We maintain, however, that if 
claimant desired to set up superior rights to the 
receiver . it was its duty to contest the right of 
the receiver to possession at once and to apply 
for an order to dispossess the receiver. If the 
claimant had done this it would have put tho 
complainant on notice that rights superior to its 
own were asserted and complainant would have 
then been in a position to redeem at once. But 
since the claimant failed to exercise its right to 
possession, the complainant was warranted in as-
suming that the claimant was waiving such right. 
Having heeu lulled into inaction by the failure of 
claimant to assert its right, complainant would 
now he prejudiced if such right could he as-
serted at this late date. Under these circum-
stances we reiterate that the claimant has not es-
tablished its claim that it was in possession. 

The following dicta of the Court of Errors and 
Appeals from the case of Van I-1 orn v. Hu ,egel, 
sitpra, sheds some light on the question of how 
far the tax sale purchaser must go to establish 
the fact of possession: 

"In the case of an apartment house, st:ch 
as is involved in this case, this can be ea~1ly 
done by asserting a right to the possession 
on the premises and gi.ving the tenants no-
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tice of that fact, with a statement that he 
has bought the property at a tax sale and 
recorded the certificate in compliance 'with 
the statute, and that he demands the rents 
of ~he premises, thus laying a foundation for 
a right_ to recover the rents in an appropri-
ate action under the statut~:'' 

Claimant contends, however, ~at its right to 
th~ ren_ts is not contingent upon possession, but 
exists independently of actual possession. To 
t:his contention we ans,ver by ;ay of quoting 
from the decision of the Supreme Court in the 
Cohn cases, supra: 

"'rl . · us case involves the construction of 
:,he 'l~ax Act of 1918, Chapter 237, Sectio1i 
34. Cohn had bought two tracts of land at a 
sale for taxes and had recorded his certifi-
cate as _the statute provides, but did not take 
possession * * "'' Thereupon Cohn the 
purchaser of the tax title, brought these' suits 
t? re~over the rents and profits and the ques-
tion is whetl1er the statute enables him to 
l'~cov~r them. vVe think it does not '"' * * 
1Jie r:1ght the purchaser has under the tax 
title is_ t_o irnmediate possession, and evi-
dently 1.t is _required that he should take this 
possession 1n order to have the right which 
the statute thereupon would give him." 

. Claimant, in support of its c~ntention that the 
nght to re t · t • . . n s 1s no contingent upon possession 
c1 tes in his -br··· ef th . . ' 1 as au onhes the cases of 
in~n _v. ~lwood, supra, and Baldauf v. iv.lann, 86 
1 : J • Lav, 406. In the Anson case this question 
(t1n not a·· h -nse, as t e tax purchaser went into · 
act:1al physical possession and collected the rent 
~luch the_ holder o.f the fee thereafter sued t~ 
leeover f t~ -,--, -, , . 

. · 11 • w - >a dan( case, l\{r. ,Justice Parker 
pomted o t th t h u a t e tax sale purchaser had 
served upo tl d 1· . n ie e 1nquent owner a letter de-
manding· th . t d h 
t e r en an ad also served upon the 
enant a warn· . t t 

c 1ng no o attorn to the delinquent 
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owner. In the Court's opinion these facts con-
stituted an actual possession by the tax ·sale pur-
chaser such as entitled him to a recovery of the 
rents under the statute. The facts in that case, 
far from supporting the claimant's cont~ntion 
herein, directly rebut that contention, for 1n the 
instant case not only was there no demand upon 
the receiver for the rents, but the tenants we:e 
even advised by the claimant to turn over their 
rents to the receiver. An estoppel, or at least 
- "h an acquiescence, is the only interpretation w~1c 
is inferable from the claimant's course of act10n. 

Lastly, the claimant contends in its brief tl~at 
the '' proviso in the 1926 Act manif es~s a legis-
lative intent that the holder of a tax hen be ~n-
titled to the rents even though out of possession 

· " The and the owner actually in possession. 
amendment of 1926 is as follows: 

'' Provided, however, that the pu~·chaser at 
tax sale of a dioelling hou-se occupied by th

1
~ 

delinquent ou:ner shall not be entitl~d to co 
lect rents for such part of the dwelling hou~e 
as shall be occupied by the delinquent. or !118 

immediate f a1nily until after the expiration 
of two years from the d~te of record of the 
certificate of sale." (Italics ours.) 

Complainant's interpretation of this a?1en~-
ment is that it merely creates an exemption 111 
favor of a delinquent owner who makes his home 
in the premises in question. At any rat~ i?e 
amendment in no-wise affects the issue sub Judice 
as it ~ppli_es only t:° dwelli~g houses, wherea\~e~ 
premises 1n questwn consist only of three 

1 H tory brick buildings containing ten st ores anc r f posses--HO apartments. Finally the ques ,ion o . : . 
t-:>ion as it affects the right to retain rents 18 m 
110 way involved in the amendment. 
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POINT III. 
A receiver having been appointed to protect 

the interests of the parties to the suit and claim-
ant having knowledge of the receivership, it was 
charged with the duty of applying to the Court 
.either to be admitted as a party, in order to have 
the receivership extended in its behalf, or to dis-
possess the receiver and put the claimant in 
possession; claimant's failure to do either of 
these things now estops it from proving its claim 
to the rents. 

rrhis point has been touched on previously in 
this brief, but some additional comment may be 
necessary to elucidate complainant's position. It 
is a well-established · rule in this state, that 

" -When a receiver is appointed in a suit 
he is appointed for the benefit of such of the 
parties in that suit as it shall afterwards 
appear were entitled to the fund in contro-
versy, lmt 11ot for the benefit of strangers 
to the suit." 

r.L111c above prindplo was propounded by Vice-
Chancellor Pitney, in the case of N. J. Title Guar-
antee .cf; Tru,3t Co. v. Cone .& Co., 64 N. J. Eq. 45. 
Now, then, if it was the intention of claimant to 
assert its claim under the receivership, it was 
charged with knowledge of its rights under the 
law and it w.as under a duty to apply to the 
Court to have the receivership extended in its be-
half. Failing in this, clai1nant cannot now claim 
under the receiver because of its status as a 
stranger to the suit in which the receiver was 
appointed. 

On the other hand if claimant purposely neg-
lected to have the receivership extended in its 
behalf, because it relied on the claim that it had 
equitalile rigl1ts which were superior to those of 
the rccei ver and beennse it intended to assert 
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such superior rights, it was under a duty to ap-
ply to the Court to dispossess the receiver and 
to place the claimant in possession. It became 
the duty of claimant in such an event to assert 
its right at once. The claimant was not war-
ranted in merely apprizing the receiver of its 
claim nor in contenting itself with the reply of 
the receiver that the rents would be turned into 
court, at which time the Paramount Investment 
Corporation could enter its claim. The receiver 
had no authority to adjudicate the claim of the 
Paramount Investment Corporation. Neither did 
he owe claimant any duty to explain to it ·what 
its rights in the premises were. And under the 
order of the Court the receiver was not vested 
\vith any power to deal with claimants asserting 
rights superior to his, nor did he have any 
authority to speak for the Court as to alleged 
superior rights. If, therefore, it was the duty of 
the clairnant to apply to the Court at once for 
an order to dispossess the receiver and to place 
it in possession and if, instead of so doing, it 
chose to follow the suggestion of the receiver, 
it did so at its peril. And if, in so doing, the 
claimant lost any rights that it might have had, 
it alone is responsible and must suffer the loss 
therefor. 

'I1hat it was the duty of the claimant to apply 
to the Court at once for an order of disposses-
sion if it intended to set up superior equitable ' . rights, instead of waiting until the receiver 
turned over the rents and was discharged, seems 
clear from the position of the parties. If 
claimant had adopted such a procedure ab in 't~'lO 
it would have served as notice to the complain-
ant that conflictin er rights were being asserted. 

b •. 
Cornplainant would then have been in a position 
to redeem the property in order to avoid the 
possibility of a great loss of rents, which it had 
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reason to believe might redound to its own loss. 
But claimant, having failed to set up its claim, 
thereby lulled complainant into a frame of mind 
where the latter had no reason to apprehend 
that the former intended to contest the rights of 
those who would benefit under the . receivership. 
In this posture of affairs the delay of claimant 
would seriously prejudice the rights of complain-
ant, unless the Court stepped in and ruled that 
claimant was estopped from asserting its claim 
at this late date because of its !aches in the 
premises. 

POINT IV. 

Complainant prosecuted its suit with proper 
diligence and is not guilty of laches. 

Claimant charges that complainant has been 
guilty of laches and seeks to support this charge 
hy citing the facts that the foreclosure suit was 
instituted in June, 1926, that complainant should 
have known that taxes were in arrears but 

' nevertheless it permitted the premises to be sold 
nt public tax sale and that it did not redeem until 
August 1, 1927. A resume of complainant's ac-
tiolls in this cause will, we believe, be a sufficient 
refutation of claimant's charge. 

Complainant instituted its foreclosure snit on 
,Tune 26, 1926, and thereafter filed its petition for 
the appointment of a receiver. On September 7, 
l 92G, it applied for and had entered an order to 
sh?w cause why a receiver should not be ap-
pointed. On Septe-mber 14, 1926, an order was 
entered by the Court appointing the receiver. On 
O~~tober 15, 1926, a decree pro confesso and order 
of reference ,vere entered. On November 4 192G 
11 1· . ' ' 
· 

10 so 1c1tor of complainant filed his affidavit in 
compliance with Rul~ 144 of the Court of Chan-
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cery. On December 14, 1926, an order was 
entered to admit additional parties defendant. On 
February 4, 1927, the Master's report was filed. 
On April 5, 1927, a final decree was entered. 
Thereafter the property was duly advertised for 
public sale and on ,June 7, 1927, the sheriff's sale 
took place. 

As to the charge that complainant took no 
steps to avert the tax sale or to redeem more 
promptly, complainant denies that it was under 
any obligation to do either of these thingR. 1~he 
receiver was on duty more than a month prior 
to the time of the tax sale and was collecting 
rents. vVhy should complainant have been 
obliged to make the necessary outlay of cash to 
pay the delinquent taxes or to bu~ in. un~er tl1c 
tax sale '? There were other parties 1n interest 
in the suit, whose liens were junior to that of 
complainant, and the latter had a right to exped 
that they would protect their interests by s1:b-
sequently taking over the property. Complain-
ant's only interest during this period was to pro-
tect its lien and neither the requirements of _the 
law nor considerations of personal aggrandize-
ment made it incumbent upon complainant to 
avoid the tax sale or to buy in under it. As to 
the failure of complainant to make earlier ~-c-
demption, two considerations were prese~t wln~h 
rendered such action unnecessary and 1nadvis-

•able. In the first place complainant did not know 
that it would he compelled to buy in th~ prop-
erty in order to protect its mortgage until_ June 
7, 1927, the date of the sheriff's sale, and Ill -~,he 
absence of such knowledge there was no rno1.1vc 

1 · t' · tercsts for redeeming, as the comp a1nan s 111, ,, 
could in nowise be served thereby. In the sec-
:ond place as has been pointed out above, com-

' -· · th' t the plainant was_ not chargeable ~ 1th ~otice _ d, n , 
Paramount Investment Co1poration had D ) 
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claim to the rents · that it intended, or was able 
to assert in court, as the complainant relied and 
had a right to rely, on the inaction of said ciaim:. 
ant as a waiver or estoppel of any rights that 
it might have had in the premises. ' 

POINT V. 

A comparison of the equities of the parties re-
veals that complainant was obliged to buy in the 
property at foreclosure sale, suffering a loss of 
approximately $16,000 thereunder, and was also 
obliged to shoulder a deficit of some $1,900 
under the receivership, whereas claimant has 
been reimbursed for all his outlays and has come 
out whole. 

According to the Master's report filed in the 
<'.ause, there was due the complainant the sum 
of $25,817.19, as of the date of the said report 
Webruary 4, 1!>27. The premises in questio~ 
were sold at the foreclosure sale by the sheriff 
for $10,000, the cornplainant buying in the prop-
erty at that price in order to protect its lien. 
Complainant therefore suffered a deficiency 
under the sale of approximately $16,000. 

~l1he anxiety of our courts to protect a mort-
gagee, who suffers a deficiency under a fore-
cl?sure sale, is illustrated in the case of N. J. 
T'ttle Guarantee & Trw.st Co. v. Cone ,& Co., supra. , , nih . 

• _1_ e premises were purchased by the sen-
1~r mortgagee for less than enough to satisfy 
lus mortgage. HELD-that he was entitled 
as against the junior mortgage(~, to hav~ 
funds derived from the receivership applied 
to the deficiency, and the junior mortg_agee 
:vas not entitled to any priority as to such 
tnnd by secnring the app9intment.'' (Sylla-
lnn,.) 
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It is complainant's contention that it is in the 
same preferred position as regards the claimant, 
even if claimant's rights had not been otherwise 
forfeited. Claimant cannot be entitled in thi s 
suit to any of the rents that may be required 
to make up complainant's deficiency under the 
sale. 

Claimant calls attention to that part of Vice-
Chancellor Berry's opinion, which says: 

'' The claimant, Paramount Investment 
Corporation, would not be entitled to receive 
anything, as the arnount of unpaid taxes, 
accruing during the period in which it was 
entitled to possession, far exceeds the 
amount collected by the receiver.'' 

Clairnant points out that there is error in this 
comment, in that the state of facts discloses tha t 
the an10u11t of unpaid taxes during this period 
was in fact less than the amount collected by the 
.receiver. An analysis of the Vice -Chancellor' s 
opinion, however, rnakes clear the :fact that the 
Vice-Chancellor did not intend to confine his re-
mark to taxes alone, but intended to refer to all 
those charges of maintenance which are set up 
in the statement of facts ( S. C., p. 26, 11. 18-26) . 

\Ve l1ave seen that a tax purchaser in posses -
sion collects the rents as security for his lien, 
under the present statute. He may charge 
against those rents not only moneys expended 
by hiin in payment of taxes, but also any other 
sums that nmy have been expended to properl y 
n1aintain the property. If there is any balance 
h~ft, over and above these proper charges, the 
tax sale purchaser must turn over sueh balance 
to the ovvner upon redemption. T'hat is what the 
learned ·vice-Chancellor meant when he referred 
to a 1nortgagee in possession as a provident 
o-wner. Fro1n the statement of facts it app ear s 
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that th e charges in question which accrued, hut 
were not paid by the receiver, aggregated approx-
imately $4,150, whereas the rents turned into 
court, less the receiver's allowance, amounted to 
only $2,220, leaving a deficit of more than $1,900. 
This deficit will in the course of things be shoul-
dered by the complainant, who has redeemed. The 
claimant, who upon redemption was reimbursed 

· for all his outlays including the statutory interest 
and charges, asks that a large portion of these 
rents be turned over to it. If this were done com-
plainant would not only suffer the deficit of 
$1,900 which has already accrued but also the . ' lurther ddicit represented by such amount as 
would be turned over to the claimant. It is in -
conceivable that the legislature should have in -
tended such a state of affairs. 

"\Ve therefore submit that for the reasons here-
i11 stated the judgment of the Court below should 
be affirmed, with costs. 

Respectfully submitted, 

ISIDOR B. GLUCI{SlVIAN, 
Solicitor for Complainant-Respondent. 

M ICH Al~L S. P1mcKER, 
Of Counsel with Complainant-Respondent. 






