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1. APPELLATE DPCISIJN = MARRONE v. MUUNTAINSIDL

John Marrone, Tradln? as ) ' :‘ i;~~k~;@r:;; Lo
The . Chatterbox, o o , o e

AppeTlant, L On Appeal

CONFLUbION ND ORDER

v.‘

Mayor and Council of the
Borough of iountainside,

‘Respondent.

— — - —— - -~ - - e - — — -— . - —

TN S’ N’ N N’

Anthony A C;lan&ra, Bsd., Attornuy for Apphllanu.
Augustus S. Dreier, Esq., Attorney for Respondént.

BY THE COMMISSIONER: o T e

This is an appeal from the evocatlon of 4 plena“v retall con-“%f
sumption license-held by’ apoallanb for premises on Highway #<9, .
Borough of Mountainside. Respondent revoked thg license.on December
1, 1944, effective Decombh 5, 1944, after it had found appﬁllant '
guilty of pOSsesoing a slot machine, or device in the nature of a
slot machine, on his licensed premises, in violation of Rulé 8 of .

State Rogulutlons No. 20. o o ’ D f*i' ~;_ff£;

On the flllng of this awpeal an order was ent rgd staylng the ﬂ;
revocation until lurthur order of the Commlsulunbr L

The charge nerein allageu that the apoellant pOobbSSGU a slotd
machine on his licensed premises on October 12; 1943, more than a ,
year before the charge was preferred, Oun October 12, 11943, a corpora-
tion known as Chatterbox, Inc., of which the appellant heréin was the'5
president, was the holder of a plenary retail conswaption lloenﬂe'

C~7 issued for-said premiSes, Chatterbox, Inc. did not renew its

license for-the present fiscal yeur but, on July 11, 1944, respondent

issued olcnary reftail cunbumptlon license C-10 to Juha Marrone, .
ina1v1duallv, for the sarie premises.,  The chwrge herein erroncouoly
alleged that John Marrone wa the holder of LlCPnpo C~7, but, if: .
that were the only ilssue, this CVLuont error could be correcteo by me
upon tge appeal under tnu broad POWE rs comfﬂrreﬂ upon mb by ' '
R. S. :1-38. : ‘ ; :

‘The llcense presently held by the dfpullant may be cugpanapd
or revoked for proper cause notwithstanding that such cause arose -
during the term of a prior license held by a predecessor in interest..
Rule ‘2, State chulatlons No. 15. Hence, the preliminary motion iuade
by the uppellunu to dismiss the pro ceedings upon the grounds herecto-
fore considered is uenleu. * - , o R ‘

As:to the merits: Officer Boyton of tho MountclnSde PullCC ,
testified at the hearing herein that on October 1%, 1943, he entered
the rear door of the licensed premises with Officer Frlta of the
Mountainside POllCQ and o County Detective., He testifiec that they
walked through the barroom into an adjolning rcom and then left the
licensed premises. He-stated that, while passing through the barroom,

[
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he saw a wmachine about two fbet high, with gldss helf waj up, which
he said "appeared to me to be _one of these slot .machines.! He ad-
mitted that he did not play the machine and that he did not see
~anyone else playing the machine, -and.that he was about twenty feet
away from the machine as he and the others walked through the bar- -
room, He also said that he saw no handle upon the mdchlne.

Officer Frltz testified that he slso was about twenty fe@t
from the machine as he and the other officers passed through the
barroom. He ﬁescribed it as follows~

"It was about two feet hlgh, about eighteen 1n0h#s wide,
aluninum in color, and it had a slot on top and a “handle on
the side.M :

He stated that in his opinion it was a.type of slot machine. He ad-
mitted that he did not play the machine; that he did not see anyone
else play the machine, and that he did nut see anj rotating ‘devices.
For some unexplained-reason, the police dic not seize the machine and
did not make any criminal complaint against the llCLnSC

: Officer Boyton and Chief of Police Honecker tes tified that they
visited the licensed prenls s on the afterncon of the same day and. '
searched the licensed premises bhut (nwraDJTe dlctu) were unable to -
find thc mnchlne oogervou on ‘the first wvisit,

On behalf of appellant, Lnthony Caprlo testified that he was
manager anc bartender of the licensed premnises on October 13, 1943,
He testified that- he was present when the police officers made their
first visit to the licensed premises, and stated that there was no
coin-operated device for the purpose of gambling in any part of the-
. licensed’ pTemlSPS. He stated that there were.then only. three
machines in the barroom - one vending 01gurettcs, another_vending

'

’peanuts, and, third, a juke—box. -

A stuay cf- the testlmony glvcn by the police offlcers leads me
to conclude that there is not sufficient ev1d snice to establish that -
the machine was in fact a slot machine,. or a device in the nature
thereof; which may be used for the purpose of nlaflng for money or -
other valuablm thing. * The evidence is too vague and, I might add,
its antiquity further detracts from its value. Neither of the UOllCe
officers was at any time nearer than twenty feet to the machlne,'gnu
neither of then operutuﬂ it or saw it in operation. , One stated that
he saw no handle, and the other stated that he saw no rotating de- -
vices, Under these circumstances, their conclusion that it appoared
to be a type of slot machine is entitled to little weight., It is a
little difficult to understand why, if in the opinion of. the respon-
dent this was a case warranting revocation, it weited for over a year
before. bring’disciplinary proceedings. ‘ y
, On the ev1dence presented, I am forced to reverse the action of
.respondent. L h o B

Accordlngly, 1t is, on this l?tn day. of January, l94b IR

ORDERED that the action of respondent, revoking appellantts
license, be and the same is hereby reversed. )

\

o ~ ALFRED E. DRISCOLL
1 - : C . Cormissioner
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2. CLNCLLLATIJN PROCEEDINGS - LICENSE I“”UED IN VIOLATION- OF LOCAL
© LIMITATION CANCELLED.

In the Matter of Cancellatlon ) , e,
ProCeculngs agalnqt R R
) g CONCLUSIONS -
2 Sdlth Strcet v : ) ) ~ AND
Perth Amboy, N, Jes . - S e
o o o) ORDER " -
Holder of Plenary Retail Consump- B
tlon License C-73, issued by~ the )
Board of. Cormissioners of .the. .
City of Perth Amboy. )

> em e ew ke e e e e twe e e S e ey e eme vwe

Henry K.rGolenboch qu., Attorney for Dcfondant-llcensee.,ij““
“Harry Cﬂstolbauu, ng., Appearing for Department of Alcoholic:
. . | : Beverage Control. CeE

BY THE COMMissIONER-

: An order was served upon Jacob sher to show cause why Llenqe
C-73, issued to hin for premises Smlth Stree =t, Perth amboy, by the
Board of Commissioners of the uity of Perth Amboy, oﬂOUlu motbe can-
celled and declared null and void becéduse said license was 1quud int
violation of Section 2 of a local Ordinance, as uuendea ony June’ 19,7 ..
1940,  Thc orainance in guegtlon, inter allm e wv1(- ag fullows.ﬁd;

-

P Sectlon 2. "o’ nlenary retail consumytlon llconse
or plenary retail distribution license¢” shall be Heréafter:
issued or transferred from nlﬂc: to place for the sale of
alcoholic beverages within seven hundred” and flfty feet of
any premises licensed for the sale of alcoholic beverages
by any licensee holding a plenary rétail consumption license
or a plenary retail distribution license. The said dista nee o
shall be measured from the nearest entrarce of the neursst
licensed prGAlSPb to the nearest entrance of thp premlocs )
sought to be licensed, in the normal way that a pedestrian-
-would properly walk, anu in. accordance with the procauur
established pursuant to R¢ 5. 33:1-76. Nothing in. this’
section Shall prevent the renewal for the same premises
~of licenses outstandlng upon the adoption of this amendmcnt."‘

It clearly appears. that the licensed premises in question are
within 750 feet of other lilcensed prenmises. Ihb sole natter to be :
decided, therefore, is whether the license issued herein by the local
authority is a renewal of a former license or the issuance of a .new.
one, ' . ' ' I

It appears from the facts herein that the licensee, Jacob Sher,-
formerly held a license for the premises aforementioned. This 1i-
cense was revoked by order dated June 18, 1942, by the qtltc Counis-
sioner of Alcoholic Beverage Control, Sbe Re Sher, Bulletin 518,
Ttem 1., After the expiration of two years from the tiue of. revoca=
tion of Jacob Sher'!s license, he applied to and récelved frow the -
local issuing authority the license which he ndw holds dnd which i§
the subject of this proceeding. Sher's contention is that the
municipal Board dssued the license to hiu as a renewal and, therefore,
he dic not cowe within the 750-foot rov1slon 1n the ordinance.

B
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" JOSEPH F. WEDEX ASSOCIATION,

as iollows'

SOARD of CJ”"ISDIONEn of
the TOWN of IhVINGTuN,

-

B. S. 50 1- 96, gpproved and effective Aprll 20 19&1 pruviues

33:1-96. :Licenses for new license terus deemed'renewals.gﬁ
"Any license for a new license term, which is issued to re-
place a 'license -which expired on the last day of the license
termm which imnédiately precedeu the comnencenent of saild
new license teyir or which is issued to replace a license
which will expire on the last day of the license teru which
imnediately precedes the comzenceuent of sald new license
tern shall be deemed to be a renewal of the expired or ex-
‘plring license; provided, that said license is of the same -~
class and type as the expired or expiring license, covers' - -
the sawe licensed preuises, is issued to the holder of th@'
expired or expiring 11cansb and is lssued pursuant to an
apollcatlon therefor which shall have been filed with the
proper’issuing authority prior-to the coununcem\nt of’ sald
new license term or not later than- thrty days after- the
commencement thereof. Licenses issued otherwise than as
above herein provided shall be deemed to be new llcenses.
As amended L. 1944, C., 187, p.___, 1." )

It is apparent that the license in the instant case could not

be considered a renewal within the legisla tive intent as expressed
in R, S+ 3311~ 96 and, Lhcrefur the license issued to Jacob Sher

st be deemed to bb a new lluen . Since the license now held by.
defongant is nOU a’ renewal of a llcenao outstanding on June 19, 1940
the' license was. issued COﬂtT“Pj to. the terns of the ordinance and

. ust be set asldo as void. Bachuan v, rallllpsburg, 68 N. J. L.
5523 Re_ LOeb Bulletin 206 Item 14, ‘

Accord;ngly, it 1s,'on‘thls'1£th day of Janudry, 1945,
O?DBRED Lhat the Ordar to Show Cause why Plenary Retail Con-

suantion License C- 73, 1ssueaito Jacob Sher by the Board of Com-
nissioners of Perth Aany for' premises 2 Snith Street, Perth Amboy,
New Jersey, should not be"” cnncallbd snd declered null -and vold,

and the ‘Sane is hereby made absolu 23 dﬂu it 19 further e

ORDERED that oﬁerdtlon undcr tn' ’Lorenentlon llC&nSb must

ceasv forthwith una the license cortificate itself must be surren—
dered to the Board of COliSSluHuIS of\the Cltj ui Perth Auboy for
4C&ncallut10n. ’ ; .

ALFRED E. DRISCOLL
Comm1351onbr s

APPELLATE DECISIONS - JOSEPH F. WEBER ASSOCIATI)V‘V. IRVINGTON

)
S .Appellant, ) on Appeal |
oo | -)' CONCLUSTONS AND JRDER
) .
)

Reopondent

i

— v e em amm ew e e e mme e e wm e -

Durand A. Metrlone, Esq., Attorney for Appellant.
Benjanin C., Gurnik, Esq., Attorney for Respondent.

BY THE COMMISSIONER:

This is an appeal fron respondent's action revoking appellantfs

\
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club llcenSC for the fiscal year ending June 50, 19&5::~ ”%qxd

The grounds of, appeal re11\J upon by the appullant mayloe
briefly summarized as follows: (1) the penalty 1s excessive, (d)
the penalty was the result of oass1un, bias, and prPJUdlCo.v :

On August 8, 1944, anp@llunt entered a plea of\gullty to
charges of gclllng alcohollc beverages on Mmy 27, 1944, and June 22
1944, to persons who were not bona fide nenbers. or guests. of bona
fide menmbers of the appellent, in violation of hule 5 of otat Regu-
lations; No. 20 and R..S. 33: l—Lé(5) . : ‘

Appellant's license was rcvokcu at a reﬂulqr dﬂetlnd of. the
respondent on August 22, 1944, "Three of the. Conu15513awrg voted in
fJVUT of the resolution ordering the revocetion, one “omu1551=n¢
voted in opposition to the reoo]utlan,.anc one Commissionsr was re—
ported as not voting. 4 careful scrutln» of the éntire record, .as
it was dCVclOpeu on the appeal, doss not Cisclose any tVLdCﬂCG sun-
porting the cleim thet the penallty was the result of passion,’ blas
and prejudice. Neither the apparecnt failure of the Commissioners of
the Town of Irvington collectively to discuss the cuse subseguent to
August 8 and prior to the leptlng on August. 22, 1944, nor the lack.
of unanlmlty in the decision reached constitutes evidence of pre-
Juulce, bias or even passion. Men of good consclence frequently
dlsagrcpl ‘ : . T S

Ap)Lllant's effort to bolstpr its econd gruunu of ao;gal

with testimony that, in the heat of = yolltlﬁ&l campaign in 1942, it

had beenn suggested that its license would be in jeopardy if 1t<hd
not support certain cundidates falls flat in faco of the fact that
appellontts license was thereafter renewed for the fiscal years
1942-43, 1943-44 and again for.the 1944-45 license year, For ‘the
conpleteness of the record, it is notng that &thllpnt'" teotlzony
on this point was emphatically denied. . SRR

The second ground of appeal Wil] therefbre: be dismisoea

This leaves for consideration tnu first ground of ppeal - '
that the revocation of the appellant's license was unduly severe, -
In the Town of Irvington a plenary retall consumption licensee Days .
$500, . for a llenSC. The appellant paid the $100., fee for its club
licensc. is apparent that it was operating without regard, to the -
lindted charactpr of its license and in co“potltlon with the 1awful

holders of the wore costly plenary retail consumption license

" On a number of occasions I have stressed the point:that the
holders of club licenses who are sither unable or unwilling to con-
fine the uale and service of alecohcizc beverages to bona fide club
members and“their guests as required by thelr license and the law
should not.be peruitted to continue in business.  Re Tenth Ward, .
Organization Republican Club, Bulletin 50L, Iten 6; EBe Sixth Ward
Dewocratic Club, Bulletin 523, Iten. o, Re: Dwmvcr tlc Club. uf the
llth Ward, Builetln B39, Itew 10, o Do .

- The penalty to be iluposed after a glbd or llﬂulng of ”Ullt
rests in the first instancs within the discretion of the authority
hearing the disciplinary proceedings. I hesitatd to .moderate any
penalty inflicted vy.an issuing authority and will do so only in-
those cases where 1t clearly appears thet the penalty is so unreason-
able as to constitute an abuse of Leubonucnti_ dlscretlunary
authority. A

\
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s . L

Allow1ng, as. I nust, reaqonablo latitude. for differences of

. opinlon, I am adtlsfled thgt the revocation of appellantts license

‘was a proper exercise of re;;on&enf’"‘dw cretionary autnorlty._
Accordingly, the determination of the respondent will not be dise .
turbed., I have little sympathy Ior club llﬁenoefs who dellberately
dlsobey the law,

The flrot ground oi -pﬂeal w1¢l be mlsmlssed
Accoru1ngly,_1+ 1s, on. this 15th doy of January, 1945,

ORDERED that the ruv00¢tlon by regpondent of appelléntts club
license CB-1, for premises 1156 Springfield Avenue, Irvington, be
and the sane is herpby affirned and reéstored fa full force, -effectlve
immediately; and that the order entercd herein on Augdst 28, 1944,
staying the effect of respondentts order of revoca tlun menalng dotgr*
mination of thls aU)L&l bc and the baue is hereoy vauat%d effket1V“
lMMLQlatLly i : T

ALFRED E DPISCOLL . o
' Com11k51oner‘f'j'1“ ‘jL

: 45 'DISCIPLINABY PRUCEEDIHGu - 1ONT —’AIUING AND AﬁETTING NON—

LICENSEES  TO EXERCISE THE RIGHTS AND PRIVILEGES UF THE LICTNSE.~

' WPARMING OUT" LICENSE - LICENSE SUSPENDED FOR BALANCE OF, TERM |

WITH LEAVE TO PETITION TO LIFT PON CORRECTION OF ILLFGAL
SITUATION AND LAPInATIUV O 20 DAYS' SUSPENSION,

In the Matter of Dlsc*pllnnry )
Proceealngs agalnst : ’

 ANNA M, LANNING Adn1n¢ttrﬁtrlx,

Estate of Charlés if. Lenning, ) CODCLUSIQNS
“Route 25, West-State HJghwcv ~ AND -
Burlington (Clty), Ne Ty, ) ** ORDER

Holder of Plenary Retail ConSuMp-- )

tion License C-10, issued by the

Corrion Council of the City of )

Burllngtun.

Ann% M. Lann1Qg, Adm1nlstrdtr1x, Pro See ] A
Harry Casteloaum, Esq., nmpearlng for Department of Alcoholic o
IR Beverage Control. .

BY THE COMMISSIONE&. f
Llcensee pleuds Bon. vult to the fOllOWlng ch rges:ji'

"l. Flom on or apout Fﬁ“ruqry 1, 1944 and unuil Jlune 24 1944
- you knowingly aided and abetted James. ‘ShHoll. to:. exerclse,
. contrary to R. S. 33:1-26, the rights and- perllegLS of -
your .plenary retail COQ&Uhptlbn license, thereby yourself
v1olat1n¢ P Se 803 l D2,

ﬂ2,:'FrOm on ‘or about June 26 l%iﬂ and untll the - )reSbnt tlme,
- you knowingly aided and aoutt&d Lottie bea'ﬂno Stanley -
- Ryba to .exercise, contrary to R. S. 33:1-26, the rights
and - privileges of your plendry rétail conaum btion license,
thereby yourself v1ulatlnt Re 8, .33:1-52,1- '

- N \
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3 After the geOth of her huso d defendant had Lhc 1lCLno
transferred to her as auanlgert ix of her husbandls estate .-
and endeavored to operate the prenises hcruelf. Not Ue¢ng'5uc~v;,j
, cessful, she “rrqnb,u.ta sell tb@ licenscd premises to one Junes
"Sholl un( pending the conswmation' cf wa lee, vermitted Sholl

to enter 1nto and operate the licensed preniscs. This was in
dircet violation of R. 8. 83:1-86 and R. 8. 33:1-52. . ..

, Sholl remained in the premises for about. four months. and
during that tine made no effort to obtain a transfer of the
license to him or to conswmiate the proposed sale. At theend of
that period he turned back the 1ioenuea premises to the defendanht,
who a few days later agreed with the Eybas to disvose of the
premises (presumably to Lottie RVUQ) and fernitted Lottie Ryba .
and Stanley Ryba  to .enter into and operate the licensed prenises
pending consunmation of this proposed sale and.the transfer: of. the
license, This was in. furth;r VIOLailon nf L. Se 5% L 26 dnu
R. 8. 33:1-52,

4 . . . . ‘»;

it the present tiue, tnﬂro is sone question as to whether
the hYbuS, or eilther of thep,will carry out their proposed.pur- .
Phase, and the possibility ai the sale to a third pariy now enters
“into the picture, TNaturally, this situatio n cannot be permitted
to continue. The License, must, thnrefor “be suspended for the .
balance of its teri,.to wit, untlt June uO 1945, When the:pro-
posed szle, whoever may be Lho DL C¢iad ger, has_be n consumated
anc. the license. properly trans ferrod ubjcut to the suspension
herein, the trcnglore@ nay then apply to we for the 1ifting of
the squension. However, in no evaﬂt will the uPQPT ll”tlng o
suspenslion becone effacthu uvtll at leagt- LW(HLJ deys have . . -
elapsed from the effective date of the >u“pen izh. heceln 1n>osed

Accordingly, it is, on this 12th day oi Jan uury, LJ43,

. ORDERED that Plﬁnury Retail Fonsuugtlon L:Lcc‘no C~10,
‘issued by the Coaron Councill of the City of Luflxngton to. nnnu
M. Lanning, Administratrix of the Estate of Charles M. Lanning,
Por prenises on Route 25, West State Highway, barl¢1gtun, ‘be and ,
‘the samec is hereby suspended for the hﬂlqﬂﬁp of its t@rn bfTLCblve“
at 2:00 4. M. January 19 19455 and 1t is fufthcr « ,

OhDFRLD that, in the ovent a correction of the "Front“
1s effected, leave be given as aforesald to uake gpnlication to .
the Commissloner of AlCuhuLlP Bovwwag Control to ]lff the .
suspensicn,

ALFRED E. DRquOLL
Com@isalon€r_
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5. APPELLATE DRCISIONS - ZICHFRMAN v. NEWARK. T
BERTHA ZICHERMAN B ‘ )

Appcll;nt On Aﬁweul'

VS ”A' . CONCLUbIONO AND OhDEn

BEVERAGE CONTROL of ' the CITY
of NEWARK, - |

Respondent

)

‘ )

MUNICIPAL™ BOARD Qf ALCOHOLIC )
)

)

-

Kristeller & Zucker, Esqs., by Lionel P. KrlaLeller, Esq.,

: Attorneys for Appellant - C
Philip J. Schutland, Esq., by George B. Astley, Esq., Attorney
for Respondent.

BY THE COMMISSIONER

This is an appeal from réspondent's refusal to renew appel-
lantts plenary retall consumption license for L?% W. Kinney Street,
Newark, for tﬂu license year terminating June 30, 1945,

The groands of appeal advanced by aj spella nt ay be summarlzed
as follows: (a) there was no evidence to.establlsh that appellant
was not entitled to a rencwsl of her said license; (b) the respon-
dent Board acted upon incompetent, immaterial ant hearsay evidence;
(c) .the Cthn of respondent Board wos unlawful, unroasonahle,
arbitrary .and capricicus; (d) the ;espondent Board did not grant or
afford appellant a hearing in accordance with the @lCOthlC Bever-
age Law of the State of New Jersey or the regulations and decisions

~of the Comuissicner of Alcoholic Beverage Control of the State of -
New Jersey - (Subsequently abandoned by appellant); (e) thg deter=
isination not to renew apnellant!s lﬁCLnbe wes not founded upon
valid and substantizl grounds in accordance with sgaid ACt or the
regulations and cecisions of the ﬂDnmL051anr of Alcoholic RBeverage
Control of the State of New Jersey; and (f) respondent Board dis-
criminated against appellant-in failing to renew her said license
and acted upon prejudice, hate and bias and not upon -any coupetent
evidence and such denial 1s an abuse of discretion iuposed upon
respondent by law,

Appellant haS held a license continuously fron Julj 1 1904
to July 1, 1944,

On January 21, 1944, following disciplinary proceedings,
respondent revcked appellant's license for the year ending June 80,
1944, On appeal to the Comumissioner and after full hearing, re-
spondent!s determination that appellant had sold alcoholic bever-—
ages to a winor in viclation of R. 8. 33:1-77 ~nd Rule 1 of State
Regulations No. 20, and had hindered and failed to facilitate an
investigation in violation of R. S. 33:1-35 was affirwued. Réespon-
dent!s determination that the appellant had permitted a brawl on
her prenises on April 10, 1943, in viclation of Rule 5 of State
Regulations No. 20 and that she had sold alcoholic beverages to
persons actually or apparently»intoxicutcd in violation of Rule 1
of State Hegulations No. 20 was reverscd. Accorulngly, on April 14,
1944, the Comnissioner .ordered tha t the vevocatwon of = Lﬁpgllant’s
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-llcense by the Municipal Board of Alcoholic Ecvoragc Control of the
City of Newark be uodified to a ‘suspens ion of the licensée for the

. balance of its teru. Zicherm ¥ol v. Newarky Bulletln 613, Itbb 5.

- i In ny opinion in the abovc cited appeal, I stated - "there‘°/
'1s a serious guestion as to whether or not the (appellant?ts) li-~
vcense should be hereafter. renewed, but that is not the issue in

this case,” That 1ssub is now sguarcly raised by th present aope&h

There is a clear difference between the issues raised in dis-—
ciplinary proceedings and those that may be raised on an applica-
tion to renew a license. Thoge who charge (in dlSClyllnary proceed-~
ing ) must support their charges with COuUeEeht proof. The burden,'
in the first instance, is upon the rerson or- uutnurltj pressing the
charges,. A person applying for uhn f@newul of a privilege should be
prepared to demonstrate that he is worbhy of the privileges \The ‘
uurden of going forward is upoa the iDUllCant for a renewal of a -
llcemae. ' ‘ :

B It is now well established in. Naw Jersey that "no one has a
right to demand a license., A license is a special privilege

grantea to' the* few, denied to the many." DPaul v. Gloucester, 50
N.JeLes B85; Meehan v. Jersey Citv, 70 N.J.L. 382; Duoball v. Burnett,
115 NoJdeLw 254, : '

. . ,
Nor-is‘thevappellant ntltlcd to renewal of her license as a
matter of right.: MaWUns Vs uorl\ntown, Bulletin 129, Item 8. .
Whether a renewal should Dhe granted or no+ is, like the orlg:nal
issuance of a llcens - to hv;ueturuln in the 13 Lght of the ues+ 1n~
ter““t of 'the public at large

In stressing-the parmmount public interest that must be con—-
dered on an appllcntlon to renew, I have not lost sight- of the
ct that the licensec 1is nt1t1eu to fair play, = A-license once
Jgiven should not be arbitrarily or unreasonably withheld. If the
scales are balanced in favor of public welfare,-:the recasons. therefor
should be clear and convincing. "In renewal .cases, private justice
is weighed as against the public interest of tnﬂlccmuunlty.»
Lavelle v, Way, Dulletin 140, Iten 1. ~

~

\ I have, however, consistently held that improper conduct under
a’prmvious license should be seriously considered by an issuing
authority before reaching & decisi-n on an appllcation to renew. In.
a goaJ]y nunber of cases 1t has Dbeenn held thut Anproper conduct under
a prior license warrants the denial of a renewal. gSchelf v. :
Vicehawken, Bulletin 138, Itew 10; Kaplan v, Newark, Bulletin 269
~Item 6; Lipuman v. Newark, Bulletin 356, Iten G. The misconduct of
the appellant during the previous license year is not to be dpnltd.l
Zicherman v. Newark, supra. R :

It is notba that in 1935 “ppellnnt'd license was suspended by
the local issuing autborlfv for a period of ten days after she had
been found eull+y of possessing illicit Jl“uhollc aevevag es in vio- -
lation of R. S. 53: l-n)O . _ ‘ :

. In view of the foregoing, ¥t 1s not necessary to consider in
~detail all of the testimony presented in the present appeal, Eilght
" policedetectives and an acting police captain, &ll of whon. have been
assilgned for duty at various tiwes in the Third Wsrd, wherein appel-
lant's premises are located, testified that appellant cooperated with
them at all times., A qubalﬂ of the county detectives testifled that
he considered dppblldﬁtls tavern to be "overcrowded or a possible.
fire trwp or un%ufe in emergencies re qulrlng 1mm@u1dte vuc¢t1ng of
the prenises." oo . , .
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_ The Chairman of the r spondent Doard ‘testified that the deci-
513n of the Bcard was unanimous and that it was hig'gplnlon, ‘based
‘upon. the, rast conduct of f“Juil&nt Cthat, the latter'st not a fit
pers Oﬁ to be permibted to utlnuP as a licensece ; | .
o In v1ew uf “vgellant's previous’ ru0ufu, W1Lh partlcular refer
ence to;the-suspension in 1944, I. cannot say that respondentl?s re-
fusal to ‘renew appellant's license wa arbitrary or unreasonable,

‘

~

. L0 It l...) \)l'llj necessary to con ;ider ,ricf‘ly three further points
raised LY the apﬁcllwnt R _ , e

A pellant urgws, as o grouno of }ppeai that respondent did -

- not-afford her a hcarlng in accordance with th@ Llcoholic qucrave

Luw; The record does hot oUpyOft thmis charge. See also Rule 8 of
‘Statg. Regulgtions No. 2. It is no ngoeﬁv*"y, howevcr, to belabor
ths 901nt since appellant hés had her full day in court on this
' T S B, P
appeal, The saue statement ndy be node with respect to the ground
pf appbal that TOSQOHJPHL’J action was based upon lnconpetent evi-

.dence, the recult'u? ;LeJuulce, etc,

,,'Tne abpellun* Puntcnun that res jpnﬁbnu faided:-to give her.
Jruoer notice of its T“fumdl to renew the. licenge &as required: by

7

ReSe -835:1-25, The obvious purpose of the cited section is, inter
alia, tojestablish the ti.e within which an ¢ apneal nay be taken, I
the instant case, respondentts failure to give the notice in the
annsr: re(u*reu“by Section. 22 is not, in Ltooli, such a fatal error
as to reguire a. revergal of the decislon below in the nght cf all o
theé” C7TCUHwtdﬂCGQ, 1nclud¢np aprellontts prosecution of the present
(L‘i)pc,cl.l. Cf ‘N)V(;k\)f. Ve M ’nhl&)ht \,ﬂl«l“!y:, ld'?’ Ne J. L @68 271-

, Since res pondentts. refusal to rcnuw does not appear ﬁo»be un.«
“rea Suﬁublc and 1s, in fact, ‘uuwﬂft d by appellant's: previous nig—
conﬁuct Lt% lbtlul will gc iu¢meﬁ, o . ' -y

'“gcgordingly lt is, on this 15th. %f of Jinum?f 1943,

iT T GRDERED that the bet cion of apieal filed Terein be and the

saule ls~hereby dismissed

-ALFRED T, DRIC CQLL
COMML&SLQDGP.

— C “/

-5
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e DIo LPLINAhY }ﬁ' F,uTNG 'M,SALE o ALCO 0LIC BEVEhAGUS TO A WINOH,
© IN VICLATION OF &, 8. 83:1-77 AND *ULD 1 OF STATE REGULATIONS

o N3, 20 - PREVIOUS RECOED - LICENSE SUSPEN JE) PO A ”\IOD oF

.20 DAYS, LESS 5 FOR PLEA. ~ ¢ a : '

In the Matter of Dlsciplinary
Proceedings against

)
J‘DI{F{' J . L)U \/J.\)(J -I: ) J_T;.«l . | )
T/a SOMBLSET CLFE
132 Somerset Street )
‘New Brunswick, N. J., )

: ~ CONCLUSIONS o
: AND ORDER - K

-

Holdow of Plenary RLtdLl Comns Sump-

tion License C- 80 issued By the
Board of Commis SLOﬂqu of the
City of New Erunswick.

N ~

T l il ¥ ‘ 3 A
Charles M. iorris, Esq., Attorney for Defendent-Licensee. . :
' Nathan Davis, Esq., asppearing for Department of Alcoholic Beverage
' ; ,Control. I

BY THdE COMMISSIONEH: _ : : : ,
Defendant-licensee pl“ﬁﬁs non vult to a charge which alleges

~In substance, that on Decem 29, LQ 4% he sold _lCOPOlJC bavbragoﬂ

to a minor, in violation of y ,S. $531-77 and hule 1 of Gt@ce Hegu-"

lations No. 20. \ o

The departmental file in'this case discloses that one
Je Be =—=-, elghteen years of age and a mewmber of the armed forces,
purchasec, on the moraning in qu;stlom, two glasses of whiskey at the
defendant?s licensed premises, One of these drinks was oon>Um**'by
the minor.whereas the secpng glass of whiskey was seized by an inves-—
tigator of the Departucnt o AleQQLLC “CV*TJ{u uuntvul S,

A violation of this cmqr cter where no aggra wating circumstan-—

~ces arc present anc where the licensée has no proevious adjuuicated |
record warrants a ten-day s .Mpmmgluﬂ of the license See He Abrans,
Bulletin 562, Item 8. In the present case, however, the Departuent
records indicate that the within defenllant was, on a prior occasion,
adjudged gu 1tj of sales of alcoholic beverages to asinors, as a result
of_which his license wasg suspended by the State Commlssioner of Alco-
holic Beverage Control on August £, 1943 for a perioa of fqu days

Re Sonogyi, Dulletin 578, ITtem 2.

* Under -the circumsta nOVU, I shall suspend the license for the
v1ulntlon in the instant cas va 2 pericd of twenty days, with' a

remission of five cays for tThe plea entered herein or a net suspen-
sion of fifteen dmyoq )

’ !
Accor’lngly, lu is, on this 16th day of January, 1945,

s OEDERFD, that Plenary Retalil Consuaption License C-80, issued
by the Board of COmml“SiuﬂF'ﬁ of the City of New Drunswick to

John J. Somogyi, Jr., t/a Somerset Cafb, for premises 182 Somerset
_ Street, New Brunswick, be and the saue is hereby suspended for a
-period of fiftecn (155 days, commencing at £:00 a.m. January 22,
1945, and turm1mat1ng at £:00 a.ii. B;uruary 6, 1945, :

ALFRED E. DRISCOLL
K - o o COMLl”“lunpr.
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7 APPELLATE DECISIONS - FIRST BAPTIST CHURCH OF BRIDGETON v. ,
BRIDGETON AND\;CHRANK ET AL., *T/A CUMBEnLAND HOTEL (CAoLu l:ANDQE).

Case #1.
FIRGT BAPTIST CHAURCH OF BRIDGETORN,
NEW JERSEY,

Appellant,

BRIDGETON, and MAX C. SCHRANK,
CLARENCE 3. McCOLMICK, ALDERT S.
SCHRANK and JOHN B, STECK,

)

)

)

CITY COUNCIL OF THE CITY OF _ )
)

t/a CUMBERLANL HOTEL, )
)

Regsnonde ' - )
e “de“nts . ON APPEAL

Case #2.
FIRST BAPTIST CHURCH OF UdIDGLTuN,

LONFLU:IJN% nN - ORDER
NEW JERSEY, L

Appellant,
_VS“

)
)
)
CITY COUNCIL OF THE CTTY OF . )
SBRIDGETON, and MAX c. SCHRANK, |
CLARTNCE 5. McCURMICK, ALBERT 8. )

_ SCHRANK and JOHON &, SIECK,
‘t/a’ CUMDERLAND HOTEL, )
RGSPQn ents., )

B T e T OO SO PN — e e me e

Russell 5. enderson, Esg., Attorney for Aoycllanth S '
Jokhn A. Casarow, Esq., Attorney for Respondent, City Council of the
;o ' ' City of Dridgeton. :
.Stanger & Howell, Esgs., by Robert G. Howell, Fgu., '
o ' Attorneys for Res wundrnt,
Cumberland Hoto o
BY THE COMMISSIUNEE: ,
The above entitled cases come before mc on ﬁqudl frgm thp
respondent City Council's issuance of a plenary- rotail ConbUﬂptLOﬂ
license to the respondaent, Cumverland Jﬁtb] on Mey 16, 1944, and
from the issuance, on June 2d, 19@4, of a lic LS C r@ncwal for ‘the
license year 1944-1945., The issue in both cascs is the same and my
Glsposition herein of the first rnva" WLll tn;r“ ore be ulSpuSLtlve
of the second.* : : .
, e e e e - - - -

*The City of Bridgeton has a population, according'to the 1940
Federal censusy; of 15,998, It 1s the center of one of NLW’JG” ey ts
important agricultural areas.

On June 14, 1944, the date of the present appeal, there were
issued and outstanding in the City of Dridgeton 12 plenary retall
consumption licensés, -including the one issued for premises occu-
pled by the Cumberland Hotel. On the some date there were
outstanding two plenary re tail blSﬁrlDUtLdn licenses and eight
club licenses. : , :

,  The gale or alcob OllF evarages for co“sumptlon on the preuises
is prohibited in Bridgeton thrguo¢out Sunday and between midnight
and 8:00 A.il, on weekdays. The sale of alcoholic beverages by the

. package fur off-premises consunptlon is prohibited in Bridgeton by

-+ State Regulations No. 38 and by local ordinance throughout Sunday
and by Hegulations No, 38 on wcckays betwebn 10:00 P.¥M. and SE&8
A.M., the following morning.- Fr o
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Lo Lhe First Baptlst ChurCﬂvOf Brldgefon, located on tku"gouta 1
side of Fast Commerce Street, how consists of a large church audi-"
‘torzum, a smaller Sunday School room and lésser junlor Sunday %chool
rdoms, has been in existence at.its present location for approxi-
mabely seventy-five years. The Cumherland Hotel Build ling, located.
on the uouuheast corner of South Pearl and Fast Commerceé Stréets ..
(adjacent to ‘the churgh) consists of .one hundred guest roomo_w1tn
all the usual acccoumpanying hotel publle rooms and facilities.  ‘The™
hotel was completed on or about April 16, 1924, and since that time
has been continuously cperated as. a. hotel At the time of the
passage of the Alcoholic Beverage Control Act, the hotel was owned.
by. trustees for the Cumberland Natlonil Bank and the Bridgeton- -
National Bank, and was operated n) them down to and including xav 1,
1944, The hotel is now owned and :verated by a pﬁrtncrshlp con-
51stlng of Max C. Scnranﬁ, Clarence B. McCormick, John B. Sleck and
‘Albert S, Schrank, who became the owners of the hotel property on or

“about May 1, l9l¢ and entered into pussession thereof immediately.
‘“upon becoang owners. On iay 18, '1044 a picnary retail Punqumptlon
license was issued to the Cum“crlunu Hotel by the Bridgeton City
Council, which license was renewad for . the present licensg year on
June. 23, 1944, WNo license for the sale of alcoholic beverages on ,
the hotel premises had been issued prlur to May 16, 1944. The =~ .
~dlst@ncb between the main entrance of the church and the main .. .
entrance of the hotel is ollgntly lesp Lﬂan one hundred and nlno
feet The distance from the main entrance of the church to the
bascment entrance of the hotel isg eighty~one feet., In the 1nsuant
proceedings all of these facts were stipulated ana agreed to by and
between the respect¢vC counsel, - . - , Coe

. ‘Sectﬂon 33:1-76 of tnc h@VlSLd Stututco prov1u09, in pertlnent
part, as tollows: _

-t Anytnlng to the. ec ntravy h\TUlquJur notw1thstana1ng,.
and for the benefit not of Droportv but of. pexqons attendant
tucrcln, no license shall be issued for the sale of alcoholic
beverages within two hundred feet of any church or public .
schoolhouse or private schoolhouse not UOPQUCth for pecuniary
pfoflt,\OXCLpt to #%¥ hotels #3¢% which owned or were actually.
in possession of the licensed premigses on December sixth,- one

“thousand nine hundred and thirty-three. The. prourutlon of .
this sectlon may be walved at the issuance of the license and
_at eachn renewal thcraaftor, by the duly autherized guvernln .
ooay on authority of such churco or sckuol, such waiver to be .

frfective until the date of the next renewal of the license.
b id two hundred feet shall be measured in the normal way
that o pedestrian would properly walk from the nearest entrance
of said church or school to the néarest éntrance of . tne.ﬁrer*
ises sought to be licensed. (Unuelscoring ours). L

-

The protection of the section, if any in this case, was not
waived by the appellant. Nor is any question raised in these. pro-
'ceedings with respect to the bona fides of the Cumberland Hotel,

The q¢ngle question to be decided hore is the meanlnn and
reffeet to be given to Lhw above underscored provisions of
R. 8.°33:1-76, The issue’is whether or not. th“ statutory exception
pernits the lssuance of an alcoholic beverage license for the )
Cumberland Hotel (the nearest entrance of whlhu is. elghfy one feet
fromthe entrance of the First Baptist Church) ‘to persons who were
not the owners, or 1n wosscsolon, oi tao hotul pPeMLbOS on
~Decenber ©, 1950.

’
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o Brlefs filed by counsvl discugs the "200 feet" rule cortained
in the new ropealed Blsnaps' Act (B, L. ‘1869, sec. L1, p. 80, 48 amen-
' 5 3 Comp. Stat,, p. 2908, par.raé,,'ang the

n language of that rule by our courts.
1tc add~dlscuus, aluo, four rul:.ngc by th rormer

,; 761 - Re Ogllv;cj Bulletin. 59, Item 25
360, Item b3 He Bryan, Bulletin 14a ~Item 135;
Fulls, Bull Lln 177 Item 4. c

‘ The langu ge COHtJanQ 1n th,.nzoo fcet" rule of the Bishops!
ghAet - wusisub tontially dissimilar to that ‘employed in R. 8. 83:11-75,
‘and itiis clear “that the interpretations placéd by our courts upon
the. prov1slon ‘of “the Blsnops' ret .are not appjicablp to “the vresenb
stquutory ‘longuage here in gue silon.' For the purpose of fhesn pro-
. ceedings I have 'mot. considered the former Commicvloncr's rullngu
-~ (cited. above) to b& necessarily dic posmflve of this appeal. I have
ceonsiderdd anew thb’ uest;on raxsed ner Ln and shall uetbrﬂlnw Lhe
l,,xssuefentir ly upou tn@.mcrlt&. ' : :

wee Mo As alreauy'V01aucu out tma Olb quugtlon £6 be determlngd
conc;rns_thu interpretation. of the lunﬁuapm of R. 8. 33:1-76, which

\prOhlbltS (1n absenc~ of a wavor) dssuance of an. mlCOhOLLC beveragg
license. within” two hundred feet of a- church Mexcept to ¥ hotels
which ‘owned- or*wcr' actuﬂlly in pOSbCumLOH of the licensed pr@mlbes

‘on Deccruerfleth" one thous nd nlne hun rea‘anu thlrty 1reeu"

ST
W

R

c Thb statutory exceptlon is pﬁrhap ina;ti;tically worded.~
v“hotels" as sucl, cannot own or be in possession of premises, But
the st tutu's use of . the word "hotels" is significant of the legisla-
turets intent.  Lidensés are not issued to hOtFla, ‘which are not le 2gal
entities, but to individuals or corporations operatlng them. Thus the
use of the term-"hotels!, instead of otler words apt to describe hotel
OWNners. or' opé rators,'ctronbly LHClcate tldt tne exc@btlon applies. to
tthe qatul s an 1lst1tublon._,. - _ .

, In anj event the excaption can be interﬂretp& in but one of

. twa ways: - (1) as 'contendcu by the respondents, that it applies to

’ hotul$ which were owned or” actu“lly possessed” a% hotels, on Decenber 6,
19509 to. hutalo Wwhich were in UXlStuﬂﬁe and upﬂP&tJon as. notels’

on’ tnat uuue, or (2) ds. argued by the appellant, that the exception
veruwits issuance of a license for hotel premises only to those who
zwm a¢l or werc ln actucl DJQSCSblwn QF thp Prwmiaﬂs on December 6, -

a0t

I an’ tnorougnTy convmnc a tn%t the first iuterpretation of the
lanﬁua e used by tu~}Lc”1vJuturo’1n Se¢tion 76 1s the correct.one.
While, ;as-already remarked, I -do 1ot consider myself bound by the
former Commissionerts rulings and opinions on this subject, I agree

_w1tn hls oolnlon that: o e : I

"It 1s tﬂe 'notbl" as. a;nucullnr olaqc‘oL guasi-public .
bullubnc whiech is cheptuﬂ from the proLlultion of Section
75, According Jy _any pplicant for a license in connection' @
witli an hotel is’ 11Ltlﬂd”t0 The oen0¢1t of the exception
contained ln‘Sectlon 76, with fes; ct to hotels and if:the.

: “tobe llvbnseﬂ,was in existence on Dececuiber 6, &
. be issued therefor, rpgurule ~of thesﬂ S

_ s faet-that the’ appllCunt himself was Lot the’ ownfr or . in -
¢ .yactual posge¢51on of the-premls es at the time LLL Coufrol

Act becaine effective. Re Clucswann, supra.
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In my Judgmcﬂt, the exﬂept10u9 Jf inte rpreted othwrw1se, in
accordance with the appellantls contention, would effect a clearly-
arbitrary and unreasonable discriminstion. In selecting for favored
treatment certain hotel owners and operators as mb&”h@b‘ull'Squ?—.
quent owners and opprators of these¢ hotels, it would discriminate.
Nlthout any apparent rational basis for the distinction dnd without
percel ivably proper reason therefor Wltﬂln the broad general purpose
of R, 8. 83:1-76. While excluding from its orotcctvon ll subsequent
owners and operators of hotels, 1T would permit issuance of a license
for a hotel at any future time to .one who happbnec to own or.pperate

'tnﬂ hotel on December 6, 1933, even though tbhe ownership and opera-
tion had been in otners over az long intervening period and liad been
reacquired just before the date of application filed.
There is another and perhaps stronger veason why the interpre-
tation oougn+ by the appellant appears unsound. The Algoholic
-Beverage Law does not provide for a "notel" license. The license
comwonly suited 1o'hotel purposes 1s that suited to restaurants and
taverns (the plenary retail consumption license -- R.S. 38:1-12(1)),
and the legislature must be taken to have had that fact in mind when
"it selected Yhotels" for special treatment by excepting theam from ‘
the operation of Section 76. But under the appellant!s interpreta-
tion the eXLéthOD would not run in favor of hotels upon the basis
of their special and peculiar cPﬁrdctpxistics, reasonably I
“distinguishable from non-hotel premises. It would; instead, be \
~dominantly based upen ownersihilp or possession of hotels as of
December 6, 1933, and upon that basis would exclude those who owned
or posgessed nonZhotel property on that date and who might wish to
secure a retail license of the same license class. The EACOHLLUH,
if based upon such "date of owners.i W of hotels, would ¢ appear
arbvitrary, unreasonable and unlawfaLLy glcﬁ”inir'tary, arid, would ~
seam no less unreascnable and -discriminatory by reason of the rela-
tively larger investment in hotel property as CQHM&PLQ with
r@stqurdnt tavern and other non-hotel property. ' ‘

It is my conclusion that the Legislature intended to, and did,
except hotels as quasi-public, lﬂSfltuulUﬂu from the opera tlun of the - /-
"200 feet" rule and, tlLIpIUTL, thet K. 8. 33:1-76 permits the lssu- '
ance of a license for HQttL% which were in existence anu}operation
on December 6, 1933, réga;mlcss of the fact that the applicant did
not own or possess thv notel premises on that date., This conclusicn
dis JOSLQ cf the onl; igsue ra 1sch in these dﬂﬂ eals, - -

It is not within my province to rewrlt@ the Alcoholic Beverage
Law., DNor am I peimitted to co 1strue the law in a wanner that anpears
to be clearly contrary to the legislative intent. Iy duty as a
judge on these appeal cases 1z not to inflict or substitute my
opinion upon or for the license issulng authority, but raticr to
determine if reasonable cause exists for thelrs and, if so, to
affirm, drrespective of my personsl opinion on the subject.

" The sole issue raised in the present appeal having been .
decided, the action of respondent ClLy (s un\ll is affiruwed s

Accordingly, it is, on this 18th day of January, 1945,

ORDERED, that the p@tltluna'vf appeal nherein be and the same
‘are hereby aic smigsed. )
L | ~ ALYRED . DRISCOLL

Commndssioner.
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8. - APPELLATE DE ,CIS ION ~ KUB noKﬂ v. CLARK ?OWNBLIP - ORD&A OF
DIHCONWTNUANCL. ' - S . - :

FRANK J, KUBERSKI, ) N
- ‘Appellant, )
~vs-~ ) | oW APPEAL
~ ORDER OF DISCONTINUANCE - - .
BOARD OF COMMISSIONERS OF THE ) s R
TOWNSHIP OF CuAnI oy -

Edmond J. Dwyer, Esq., Attorne sy for Appellant. S
David Armbtloag, Esg., Attornﬁv for Regpondent. :

BY THE COMNISSIONVH’

This is an apbnal fro i the dba*aL of appb1lant'g applncatLonA 
for a plenary retail consumption lchn > for lemJSLD lOor Gibson
Boulbvard, Clark. Townghtp, M. J.

" The attormev for the appellant has Lﬁquu teo th t tht apppal
be discontinued and has submitted a formal stipulation.of discontinu-
- ance duly conaentud to by the dtuornb/ 10“ the respo qdent

' Since no reason‘appgar Lo thewuontrdry, «
Tt is, on this 19th day of January, 1945,

ORDERED, that the within appeal be and the sam¢ is hereby
uleOHLanPu. . S C - . '

-

V-

§,
t’:
"l‘SSlOr’lﬁI‘.
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